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[Bee  e  C7C.  984,  986] 

XII.  RIGHT   TO   POSSESSION   OF   MOBTQAOED   PBOPEBTY    AND    ACTIONS   IN 

REGARD  THEBETO. 

A.  In  General.     Where  tliere  is  no  language  in  the  mortgage  and  no  other 

M>reement  to  restrain  or  coatrol,  mortgafi;ee3  have  the  right  of  immediate  poeaea- 

sioD  in  all  caaes ;  ^  and  it  haa  been  held  tnat  the  right  of  the  mortgagee  to  posaea- 

1.  Alabama. —  Dunlap   v.    Steele,    80    Ala.  Hawaii. —  Phillips  v.  McCheaney,  8  H&wait 

424;   Scott  V.  Hodgei,  02  AU.  337;   Rdbb  o.  289;  Nott  i>.  Burgeaa,  B  Hawaii  420. 

RosB,  21  Ala.  322.  /lltnoi*.— CMpron  c.  Feikert,  OS  HI.  284; 

Arkanaiu. —  Kannady  «.  McCarron,  IB  Ark.  Frank  v.  Miner,  50  111.  444;  Constant  U,  Mat- 

lae.  teson,  22  lU.  546;  Wbieler  v.  Roberts,  19  111. 

California. —  Wilson   v.    Brannan,   27    Cal.  274. 

258;   Wildman  fl.  Radenaker,  20  Cal.  el5.  /niitana.— -Jahnson  t>.  Simpson,  77  Ind.412; 

Colorado.— Horn  e.  Reitler,   12  Colo.  310,  Broadhead  v.   McKay.  46  Ind.   596;   Case  v. 

318,  21  Pae.  186.  Winship,  4  Blackf.   (Ind.)   42G,  30  Am.  Dee. 

Oonneeliout.— Peue     c.     Odenkirchen,     42  664;  Whitehead  v.  Coyle,  1  Ind.  App.  460,  27 

Conn.  415;  Clark  v.  WMtaJcer,  18  Conn.  643,  N.  E.  716. 

46  Am.  Dec.  337.  Joimi.— Goldsmith  v.  WHIbob,  07  Iowa  668, 

[xn.  A] 
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(doQ  ia  not  impured  by  the  drcnmBtaiice  that  no  part  of  the  debt  secared  or 
intere«t  is  due  *  or  that  a  large  part  of  it  has  been  paid.*    There  is  anthorit;, 


25  N.  W.  870.  Compare  Barnhkrt  e.  Eu- 
ford,  106  loira  116,  74  N.  W.  742,  vhera  ■ 
mortgage  of  a  piano  to  the  leuee  thereof, 
given  during  the  year  for  which  rent  had 
been  paid,  and,  in  addition  to  the  ububI  pro- 
visions for  taking  possession  and  selling  in 
case  ol  default,  reciting,  "  Said  piano  being 
now  in  the  posaesaion  of  the  said  Oao.  S.  Han- 
ford  IB  the  Union  Hotel,  in  Charles  Citj,  and 
is  to  remain  in  the  possession  of  the  said 
Hanford  during  .  ■  .  continuance  of  this 
mortgage,"  was  held  to  give  H,  the  mort- 
gagee, the  right  to  poasesa  and  use  the  piano, 
and  to  sup«reede  t)w  lease. 

iTonciu. — Brown  v.  James  E.  Campbell  Co., 
44  Kan.  237,  24  Pac.  492,  21  Am.  St  Kep. 
274;  Hamlyn  p.  Boulter,  15  Kan.  376;  Wolf- 
\r>  r.  Siaing,  IS  Ean.  536. 

JToine.^  Foster  v.  Perkins,  42  Ue.  I6S; 
Woodman  v.  Chealej,  39  Me.  45;  Stewart  v. 
Hanson,  35  Me.  506;  Libby  v.  Cushman,  29 
Me.  429;  Ferguson  c.  Thomas,  26  Me.  499. 

Uarytand.— McQuire  v.  Benoit,  33  Md.  ISl; 
Jamieaon  v.  Bruce,  6  Gill  1  J.  (Md.)  72,  26 
Am.  Dec  657,  holding  that  a  mortgagee  who 
bad  permitted  the  mortgaged  property  to  re- 
Qaia  in  the  posBesaion  of  the  mortgagor  for 
a  time  did  not  become  s  treapaaaer  by  aubae- 
qnently  taking  it  from  him. 

MosnidUMeffs.— Coles  c.  Clark,  3  Cuah. 
(Mass.)  309;  Brackett  v.  Bullard,  12  Mete. 
(IbsB.)  308;  Holly  v.  Huggeford,  S  Pick. 
(Mass.)  73,  19  Am.  Dee.  303. 

Jftnnsaola.—  Fletcher  c.  Neudeck,  30  Minn. 
12S,  14  N.  W.  513. 

iluausippi. —  Harmon  f.  Short,  B  Sm.  h.  M. 
(Miafe.)  433. 

Ifiacouri. —  Robinson  f.  Campbell,  8  Mo. 
365;  Williams  V.  Borer,  T  Mo.  656. 

Vebnuita. — ^Fit^erald  V.  Andrews,  16  Nebr. 
52,  17  N.  W.  370. 

i'eto  Hamp«hM-e. —  Leach  o.  Kimball,  34 
N.  H.  568. 

A'ew  /ttraey. —  Shreve  e.  Miller,  29  N.  J.  L. 
250;  Sanderson  v.  Price,  21  N.  3.  L.  637. 

Weal  lark,. —  Hall  r.  Sampson,  35  N.  Y.  274, 
fil  Aw.  Dec.  56;  MattUon  c.  Baucus,  1  N.  Y. 
293;  Chadwick  c.  Lamb,  29  Barb.  (K.  Y.} 
618;  Eurdick  o.  McVanner.  2  Den.  (N,  Y.) 
170;  Fuller  e.  Acker,  1  Hill  (N.  Y.)  473; 
Smith  F.  Acker,  23  Wend.  (N.  Y.)  663;  Lang- 
don  V.  Buel,  9  Wend.   (N.  Y.}   80. 

0\ia.—  Robinson  c.  Fitch,  26  Ohio  St.  65») 
Bates  V.  Wiles,  1  Handy  (Ohio)  632,  12  Ohio 
Dec  (Reprint)  274.  But  see  Johnson  v.  Nel- 
aon,  2  Ohio  Dec.  (Reprint)  4S7,  3  West.  L. 
Month.  306,  where  it  was  held  that,  aubject  to 
the  rights  of  the  mortgagee,  the  posseesion  of 
mortgaged  chattels  remained  with  the  mort- 
gagor liable  to  execution,  aale,  and  delivery 
to  the  pnrchaser. 

KSode  7>Iand.— Good  C.  Rogers,  19  R.  I. 
1,  31  Atl.  264. 

TetiNesase. —  Hickman  f.  Perrin,  6  Coldw. 
<Tann.)  136. 

Tema*. —  Bugen  v.  Producers'  Marble  Yard, 
72  Ite.  53,  11  S.  W.  1027. 


yermoni. —  Longey  e.  Leach,  B7  Vt  377. 

Wuconvin. — Hill  e.  Merriman,  72  Wis.  483, 
40  N.  W.  399:  Manson  c.  Phanix  Ins.  Co., 
64  Wis.  26,  24  N.  W.  407,  54  Am.  Rep.  573; 
McCutchin  v.  PUtt,  22  Wis.  561 ;  Tenney  v. 
SUte  Bank,  £0  Wia.  162. 

United  Statei. —  Brown  e.  Van  Meter,  62 
Fed.  557,  27  U.  S.  App.  163,  10  C.  C.  A.  544; 
Lippincott  c.  Shaw  Carriage  Co.,  34  Fed.  570. 

See  9  Cent.  Dig.  tit.  "  ChatUl  Mortgages," 
\  273. 

The  bona  fide  moitgagee  of  chattels  who  ia 
in  possession  thereof  has  a  property  in  them 
which  he  may  defend  in  the  same  manner  aa 
if  he  owned  them  absolutely.  Weutworth  o. 
People,  6  111.  550;  Marsh  p.  Wade,  1  Wash. 
638,  20  Pac.  678. 

A  junior  moitgagee  is  entitled  to  poaaea- 
aion  of  the  chattels  as  against  everyone  but 
the  ftrst  mortgagee.  Sperry  v.  Ethridge,  70 
Iowa  27,  30  N.  W.  4;  Newman  v.  Tymeson,  13 
Wia.  172,  80  Am.  Dec.  735. 

A  truatee  under  a  mortgage  deed  of  truat 
has  a  right  to  posaeaaion  of  the  property 
agaiost  all  third  persona.  Jacobj*  v.  Brigman, 
(Tex.  1887)  7  S.  W.  360;  Liu  c.  Atchison, 
14  Tei.  Civ.  App.  647,  33  S.  W.  640,  47  S.  W. 
542. 

An  agreement  for  sale  by  the  mortsasoi 
and  part  payment  of  the  puichaie-phce  does 
not  affect  the  right  of  a  subsequent  mortgagee 
of  the  chattels  to  claim  poaaeaaion  of  Uiem, 
provided  no  title  passed  by  the  agreement  for 
sale.     Hughes  v.  Daniella,  87   Mich.   190,  49 


N.  V 


642. 


When  an  attachment  ia  diiaolved  by  the 
mortgagor'a  insolvency,  the  attaching  officer 
should  deliver  the  property  to  the  mortgagee 
and  not  to  the  aasignee  of  the  mortgagor. 
Howe  <o.  Bartlctt,  8  Allen   (Mass.)   20. 

2.  McLoud  f.  Wakefield,  70  Vt.  568,  43 
Atl.   170. 

3.  Webb  0.  McCain,  2  Indian  Terr.  305,  61 
S.  W.  957;  Holmes  P.  Stray horn-Hutton- Ev- 
ans Commiesion  Co.,  Bl  ^o.  App.  97.  See 
also  Gilbert  i).  Vail,  00  Vt.  201,  14  AtL  642, 
where  the  right  of  a  mortgagee  of  chattels  to 
their  possession,  under  a  mortgage  to  pro- 
tect him  against  liability  on  indorsements, 
was  held  not  to  be  affected  by  the  fact  that 
the  holders  of  the  indorsed  notes  had  proved 
them  against  the  mortgagor's  inaolveut  es- 
tate before  the  mortgagee  took  them  up. 

An  invalid  mortgage  cannot  be  made  the 
basia  of  a  claim  of  poaseaaion  of  the  mort- 
gaged property  by  the  mortgagee,  although  it 
in  terms  gives  him  such  possession  (Ruiter 
r.  Plate,  77  Iowa  17,  41  N.  W.  474),  and 
possession  under  a  void  mortgage  gives  the 
party  in  posacssion  no  more  rights  in  the 
property,  as  against  the  creditors  of  the 
mortgagor,  than  if  be  had  come  into  posses- 
sion by  a  trespass  (Delaware  p.  Ensign,  21 
Barb.   (N.  Y.)   86). 

PoaaeHion  of  the  entire  mortgaged  property 
is  the  mortgagee'a  right  and  so  he  is  entitled 
to  the  possession  of  the  balance  of  the  prop- 
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however,  for  the  doctrine  th&t  the  mortgagor  ie  entitled  to  poseeaaion  till  default,* 
and  in  eome  states  he  is  entitled  to  snch  possession  by  Tirtne  of  statotory 
provisions.* 

B.  BeceiverS.  Under  ordinsiy  circamstanoes  a  mortgagee  in  poiseBsioD  will 
not  be  distnrbed  by  an  appointment  of  a  receiver'  as  long  as  any  balance  is  due 
on  the  mortgaged  "Where  the  mortgagee  apprehends  the  loss  of  the  property  by 
reason  of  the  miscondnct  of  the  mortgagor  be  may  have  a  receiver  appoiotea, 
even  thongh  his  right  to  foreclose  has  not  accraed,' out  it  shonld  appear  tliat  the 
mortgagor  ia. insolvent.'  Attempts  by  the  mortgagor  to  remove  the  mortg(^;ed 
goods  m)m  the  state,"'  or  otherwise  to  dispose  of  it  to  the  injury  of  the  mort- 


erty  covered  by  a  marigage,  ftlthongh  he 
alreaily  has  enough  to  ^qu^  in  value  the 
iiiort|;age  mdebt«ckaeaa.  Woodman  c.  Ches- 
ley,  39  Me.  45. 

4.  Barnett  v.  Timberlake,  67  Mo.  499; 
McMillan  v.  antyeton,  S3  Mo.  App.  425; 
Finkel  V.  Lepkin,  62  N.  J.  L.  880,  41  AU. 
TlSj  Calkins  ti.  aement,  64  Vt.  635.  Bee 
also  Stonebraker  v.  Ford,  81  Mo.  532,  where 
it  was  held  that  under  a  mortgage  of  per- 
sonalty to  indemnify  the  mort^fsgees  as  aure- 
tiea  of  the  mortgagor,  the  mortgageea  were 
not  entitled  to  poBscssion,  in  the  absence  of 
a  provision  in  the  mortgage,  until  they  had 
paid  the  mortgage  debt  or  part  of  it.     Com- 

■por«  Doughten  c.  Gray,  10  N.  J.  Eq.  323, 
where  it  was  held  that  the  interest  of  a  chat- 
tel mortgagee  itt  the  res  was  similar  to  the 
interest  of.  a  mortgagee  under  a  mortgage  of 
real  estate. 

No  preanmptiDn  in  favor  of  the  moitgagee's 
right  to  possesaion  before  condition  broken 
as  against  the  mortgagor  arises  in  a  posses- 
sory action  against  a  stranger.  Camp  v.  Pol- 
lock, 46  Nebr.  771,  84  N.  W.  231. 

5.  Sanford  r.  Duluth,  etc..  Elevator  Co.,  2 
N.  D.  6,  48  N.  W.  434. 

6.  Rapier  p.  Gulf  City  Paper  Co.,  84  Ala. 
330  (refusing  to  dispossess  the  mortgagee  of 
a  newspaper  plant,  and  appoint  a  receiver 
merely  because  the  property  mi^ht  be  sold 
to  better  advantage  under  a  receiver)  ;  Bay- 
aud  V.  Fellows,  28  Barb.  (N.  Y.)  451;  Pat- 
ten v.  Accessory  Transit  Co.,  4  Abb,  Pr. 
(N.  Y.)  235.  See  also  Shultz  v.  Jarrard,  B 
N.  J.  L.  J.  123,  holding  that  a  receiver  would 
not  be  appointed  against  a  mortgagee  in  pos- 
aession  when  there  is  no  charge  of  waste,  in- 
solvency, or  mismanagement,  and  no  dispute 
as  to  the  amount  due  on  the  mortgage  debt 
or  as  to  the  property  included  in  the  mort- 
gage. 

7.  Hammond  u,  SolHday,  8  Colo.  010,  9 
Pac.  781;  Bayaud  p.  Fellows,  28  Barb.(N.Y.) 
451;  Quinn  v.  Brittein.  3  Edw.   (N.  Y.)   314. 

A  receiver  appointed  in  a  aoit  between  part' 
nera  does  not  by  selling  the  property  aSect 
the  paramount  lien  of  a  mortgagor  who  is  a 
stranger  to  the  record.  Lorch  o.  Aultman, 
76  Ind.  162. 

8.  Colorado.— Bennett  p.  Reef,  16  Colo, 
431,  27  Pac.  262. 

Iowa. —  Maieh  v.  Bird,  69  Iowa  307,  13 
N.  W.  208. 

UaryianA. —  Rose  e.  Bevau,  10  Md.  466,  69 
Am.  Dec.  170;  Ctagett  V.  Salmon,  5  GUI  ft  J. 
(Md.)    314. 
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ifew  Jeraef/. —  Long  Dock  Co,  v.  Mallei?, 
18  N.  J.  Eq.  93,  431. 

W]/oming. —  O'Donnell  c.  Rode  Springs 
First  Nat.  Bank,  9  Wyo.  40B,  64  Pac  337, 
where  the  mortgagor  of  a  butcher  shop  brok* 
the  condition  of  his  mortgage,  waa  intoxi- 
cated for  two  wedcs,  and  was  squanderin^f 
the  proceeds  of  the  business  and  a  receiver 
was  appointed  without  notice  to  the  inter- 
ested parties. 

By  giviflg  bond  with  sufficient  sureties  to 
produce  the  mortgaged  property,  »  mortgagor 
can  prevent  the  appointment  of  a  receiver. 
Williams  v.  Noland,  2  Teon.  Ch.  151. 

Dissipation  of  property  as  groKnd  for  te- 
ceiverahip. —  Where  the  mortgagor  turned 
over  part  of  the  mortgaged  goo&  to  other 
creditors  as  payment  of  their  debts,  a  re- 
ceiver was  appointed  to  take  possession  of 
the  goods  and  dispose  of  them  under  the 
courVB  direction  (Logan  P.  Slade,  28  Fla. 
699,  10  So.  26),  and  where  the  mortgagor, 
being  insolvent,  refused  to  deliver  the  prop- 
erty to  the  mortgagee,  as  provided  in  the 
mortgage,  and  the  property  was  depreciat- 
ing in  value,  a  receiver  was  appointed  (Alex- 
ander V.  Houston,  (Miss.  1902)  31  So.  211). 
Compare  New  York  Cent.  Trust  Co.  P.  Wor- 
cester Cycle  Mfg.  Co.,  93  Fed.  7 12,  36  C.  C.  A. 
547,  holding  that  the  appointment  of  a  re- 
ceiver in  a  foreclosure  suit  does  not  consti- 
tute a  taking  of  possession  of  the  property 
by  the  mortgagee  as  against  other  creditors, 
so  as  to  perfect  his  rights  before  the  inter- 
vention of  other  claims  then  mode. 

The  appointment  of  a  receiver  will  not  bft 
•et  adds  on  the  ground  of  duress,  where  it 
does  not  appear  that  the  mortgagor  was  in- 
fluenced by  the  threats  alleged  to  have  con- 
stituted the  duress.  Mains  r.  Des  Moinea 
Nat.  Bank,  113  Iowa  395,  86  N.  W.  768. 

g.  Reynolds  p.  Quick,  128  Ind.  316,  27 
N.  E.  621;  Stillwell-Bierce,  etc.,  Co.  P.  Wil- 
liamston  Oil,  etc.,  Co.,  80  Fed.  68. 

10.  Downing  ti.  Palmateer,  1  T.  B.  Mon. 
(Ky.)  64;  Berry  tJ.  Burckhartt,  1  Mo.  418. 
But  in  such  cases  the  mortgagee  must  swear 
to  the  facts,  which  induce  bis  apprehension 
that  the  goods  are  about  to  be  removed;  it 
■    not  autfieient  to  swear  that  he  apprehends 


,    Booth, 


the    removal. 
307. 

A  mere  temporary  removal,  with  intent  to- 
return  the  property  before  maturity,  will  not 
be  enjoined.  Walker  p.  Radford,  67  Ala.  446, 
where  the  mortgaged  property  was  a  hoTBB 
and  wagon. 
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gagee,  will  be  restniQed  hj  iajnnction,"  eren  before  breach  of  the  conditioD  of 
the  mortgage." 

C.  Stipalations  In  Regrard  to  PosseMlon"— i.  Guibullt.  A  stipala- 
tion  that  the  mortgagor  may  remain  in  oontral  of  the  property  till  default  will 
entitle  him  to  poeseeeion,"  even  though  it  a  added  "  but  always  at  the  will  of  the 
mortgagee" ; "  and  8ach  an  agreement  may  be  inferred  from  a  condition  that  the 
mortgagee  may  take  poaaeesion  when  he  deems  himself  inaecnre/*  or  that  the 
mortage  debt  shall  draw  interest"  Upon  a  proper  showing  the  mortgagor  may 
liaFe  the  mortgagee  enjoined  from  taking  po«eeaeion  before  a  oreach  of 
condition.^ 


11.  Bdmett  e.  Reef,  16  Colo.  431,  27  Ffto. 
252;  Lc^an  v.  SUde,  28  Fla.  8S9,  10  So.  £5 
(holding  that  an  injunction  will  lie  to  pru' 
Toit  (Kw  who  haa  mortgaged  hia  stock  of 
gDoda  from  selling  otlterwiBe  Uian  tor  cash). 

12.  Parsons  c.  Hughes,  12  Md.  I;  Clagett 
V.  Salmon,  e  Qill  ft  J.  (Md.)  314  (where  the 
bill  alleg^  concealment  and  removal  of  the 
property)  ;  Freeman  tr.  Freeman,  17  N,  J.  Eq, 
44.  To  nme  effect  ore  Ukiah  Bank  e.  Hoore, 
100  Cal.  873,  39  Pae.  1071,  where,  however, 
a  hima  fide  purchaser  prevailed  over  the 
righta  of  the  mortgagee. 

IS.  A  paiol  ^nemeat  modifying  a  stipu- 
lation in  a  m<»igage  tJiat  the  mortgagor 
shall  be  entitled  to  possession  till  thirty  days 
after  default  in  parent  of  Uie  debt  is  valid 
and  it  U  error  to  overlook  it  in  a  charge  to 
the  jniy.  Hyde  C.  Shank,  77  Hieh.  B17,  43 
N.  W.  800. 

14.  NivBD  V.  Bute,  88  Ind.  45G ;  McGnIr« 
r.  Benoit,  S3  Md.  ISl  (where  default  was 
held  not  to  occur  till  the  maturity  of  a  see- 
ond  note  aeenred  by  a  mortgage)  ;  Fairbanks 
r.  Bloomfleld,  6  Duer  (N.  ¥.)  434;  Redman 
r.  Hendrieks,  1  Sandf.  (N.  Y.)  32.  Compare 
Van  Hassell  c.  Borden,  1  Hilt.  (N.  T.)  128, 
holding  that  the  mortgagee  cannot  take  pos- 
session before  such  default,  where  it  does  not 
appear    that    any    actual    conversion    of   tha 


18.  fUinoi*.— Baboock  V.  McFarUnd,43IU. 
3S1. 

Santat. — Rueeell  First  Nat  Bank  «.  Knoll, 
T  Kui.  App.  3EE,  52  Pac.  619. 

Minneaota. —  Sherman  v.  Clark,  £4  Minn. 
37. 

JfiMOurt.^Lafftyett*  County  Bank  v.  Met- 
calf,  2«  Mo.   App.  384. 

yetp  ForJc.— Hall  v.  Sampson,  3S  N.  Y. 
274,  91  Am.  Dec.  56  [overruUng  Chadwick 
e.  Lamb,  29  Barb.  (N.  Y.)  51S;  Rich  p. 
Milk.  20  Barb.    (N.  Y.)   616]. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  286. 

Giving  the  mortgagee  a  right  to  take  pos- 
aeaaiini  on  default  has  been  held  to  entitle 
the  mortgagor  to  retain  possession  till  that 
time,  wlwn  there  is  a  clerical  error  in  the 
clause  conferring  such  a  right  upon  the  mort- 
gagor in  terms.  Letcher  c.  NortiHl,  6  111. 
S75.  But  see  Ferguson  E.  Thomas.  26  Me. 
409.  where  a  mortg^e  contained  an  author- 
ity for  the  mortgi^ce  to  enter  and  take  poe- 
seaaion  of  the  mortgaged  chattels  upon  the 
maturity  of  the  mortgage  and  it  was  held 


that  this  expreai  authority  did  not  deprivie 
him  of  his  ordinary  right  of  possession  be- 
fore maturity  of  the  mortgage  note. 

Mere  daUveiy  of  the  pn^si^y  to  the  mort- 
gafoi  does  not  amount  to  a  stipulation  that 
he  might  retain  possession,  even  when  th« 
mortgage  was  to  secure  boot  money  on  a 
swapped  horse.  Hinson  r.  Smith,  118  N.  C, 
603,  24  8.  K  G41. 

Requiring  a  mertgagoi  to  feed  a  hone  oot- 
ered  by  a  mortgage  was  held  not  to  give  tha 
mortgagor  an  implied  right  to  retain  tho 
possession  of  the  horse  after  he  had  aban- 
doned lands  which  he  had  agreed  to  cultivate 
for  the  mortgagee  with  the  mortgaged  horse. 
Ellington  r.  Charleston,  61  Ala.  1Q6. 

Where  the  mortgagee  took  posseiiian  of 
and   managed   the    mortgaged  property,   an 


agreement  giving  the  mortgagor  the  right  to 
retain  possession  and  enjoy  the  property  was 
still  effective  and  the  mortgagee  was  held  to 


act  BB  an  agent  tor  the  mortgagor.     Bee  t) 
Stanard,  15  Colo.  App.  101,  61  Pac.  234. 

17.  Newlean  e.  Obon,  22  Nebr.  717,  36 
N.  W.  156,  3  Am.  St.  Hep.  28«. 

18.  Pord  V.  Ransom,  S  Abb.  Pr.  N.  S. 
(N.  Y.t  416,  39  How.  Pr.  (N.  Y.)  429. 
Compare  State  Bank  c.  Grourdin,  Speers  Eq. 
(S.  C.)  439,  where  the  court  enjoined  a 
double  recovery  of  the  mortgage  debt.  But 
see  Cline  ff.  Libby,  40  Wis.  123,  49  N.  W. 
832,  9"^  Am.  Rep.  700.  where  it  was  held  that 
a  mortgagee  who  was  entitled  to  possession 
conld  not  be  forced  to  accept  additional  se- 
curity and  allow  the  mort^^or  to  continue 
in  control. 

Attachment.— Under  Ky.  Civ.  Code,  |  249, 
providing  a  special  remedy  for  a  mortgagee 
of  personal  property  by  its  attachment  and 
sale  when  there  is  danger  of  loss,  the  mort- 
gagee cannot  seize  the  property  under  a  gen- 
eral attachment  where  no  danger  is  shown 
and  thus  deprive  the  mortgagor  of  possession 
to  which  he  is  entitled  by  the  terms  of  tho 
mortgage.  Gaar  o.  Lyons,  B9  Ky.  672,  18^ 
Ky.  L.  Rep.  500,  37  S.  W.  73.  148. 

Effect  of  bonlmiptcy. —  Although  there  is  a 
stipulation  that  the  mortgagor  remain  in 
possession  of  the  property  till  default,  the 
mortgagee  is  entitled  to  possession  on  the 
mortgagor's  becoming  bankrupt.  Fallon  v. 
Robinson,   2   Hawaii   227. 

The  mortgagor's  right  to  remain  in  poiacfl' 
adon  may  be  lost  and  such  a  result  was  held 
to  follow  an  unconditional  sale  of  the  mort- 
gaged property  by  the  mortgagor  (Whitn^ 
f.  Lowell,  33  Me.  31S),  or  such  misuse  of 
[XII,  C  1] 
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2.  Against  Depreciation  or  Pbopebtt.  Where  there  is  ■  etipnlation  in  ft  mort- 
gage that  the  mortgagee  may  take  poaseseioD  in  cose  of  a  depreciation  in  the  rftliM 
of  the  property,  this  means  a  snbstantial,  not  a  nominal,  diminution.'*  The 
Btandard  is  tlie  value  of  the  property  at  the  time  the  mortgage  waa  execnted,* 
and  the  jury  determiuee  whether  the  depreciation  is  sufficient  to  justify  the  mort- 
gagee in  taking  possession.*' 

S.  CoNsmoNS  Aqainst  Removal  or  Sale  —  a.  In  General.  A  sttpnlsdon  that 
the  mortgagee  may  take  possession  of  the  property  if  it  is  sold,  assigned,  or 
removed  by  the  mortgagor  is  valid,*'  and  under  a  clanse  authorizing  the  mort- 
gagee to  sell  the  property  upon  any  attempted  disposition  thereof  by  the  mort- 
gagor, BQch  a  dispoBition  gives  him  an  immediate  right  to  possession,*'^  and  he  can 
sue  a  third  person  who  converts  the  property  before  the  maturity  of  the  mort- 
gage debt." 

b.  What  Constitntes  a  Breaeh.  It  has  been  held  sufficient  to  constitute  a 
breach  of  a  stipulation  not  to  sell,  remove,  or  dispose  of  the  mortgaged  property 
that  the  mortgagor  sold  a  part  thereof,'"  that  a  portion  of  the  property  was  con- 


the  cluittel  ae  would  Decegoarilf  injure  ita 
Talue  (Ripley  v.  Dolbier,  18  Me.  3BZ).  Com- 
fare  Hall  c.  Hairia,  11  Tex.  300,  where  the 
grantor  in  a  mortgace  deed  of  trust  claimed 
the  propertT-  adversely  to  the  trustee  tmd  it 
waa  held  that  the  trustee  waa  entitled  to 
poBMBsion,  although  the  deed  provided  that 
possession  should  remain  in  tlia  gruitor  un- 
til a  sale  t^  tlie  trustee. 

19.  Solomon  v.  Friend,  42  111.  App.  407. 

Depredation  of  part  of  the  mortgaKed 
property  ba^  been  held  aufflcient  to  justify  a 
~iortga^    in    taking    poesession    under 


1  though  the  re- 


olause  in  tbe  mortg^,  i 


not  reduced.    Kerbs  c  Zumwalt,  80  ILa.  Am, 
128. 

20.  Kerbs  V.  Zumwalt,  86  Mo.  App.  128. 

21.  Hinton  C.  Spearman,  1  Mo.  App.  Bep. 
SOl. 

Fallon  to  accoturt  as  required  by  a  mort- 
gage juHtifles  a  mortgagee  in  bringing  an 
action  to  recover  possession,  but  where  this 
was  not  stated  aa  the  ground  for  the  action, 
it  waa  evidence  showing  that  he  had  waived 
tbe  accounting.  Kerbs  v.  Zumwalt,  86  Mo. 
App.  128. 

A  stipnUtlon  for  kaeping  stock  np  to  a  cer- 
tain vUue  differs  from  an  ordinary  insecurity 
clause  in  a  mortgage,  and  when  tjie  proper^ 
falls  below  the  required  value  the  mortgagee 


his  belief  that  he  was  insecure.     Crowley 
LangdoD,  127  Mich.  61,  86  N.  W.  391. 

S2.  Piano  Mfg.  Co.  c.  Hallberg,  61  Minn. 
CBB.  63  N.  W.  1114;  Eddy  e.  Kenney,  SMont 
602,  6  Pac.  342;  Kindskopf  V.  Vaughan,  40 
Fed.  394.  Compare  Bsuman  v.  Comez,  IC 
Daly  (N.  Y.)  460,  8  N.  Y.  Suppl.  480,  29 
N.  Y,  St  320,  where  such  a  stipulation  was 
held  not  to  be  unconscionable  but  valid  and 
enforceable. 

A  pToviaion  in  a  chattel  mortgage  that  if 
the  mortgagor  sell,  assign,  or  remove  the 
property  the  mortgagee  may  take  poaseBsion 
thereof  is  not  equivalent  to  a  stipulation  tiiat 
the  mortgagor  may  retain  the  possession 
thereof  for  a  definite  period,  l^jgleston  v. 
Mundy,  4  Mich.  295. 
[XII.  C.  2] 


TaUai  is  not  arbitrary. — A  mortgagee  tak- 
ing possession  on  breach  of  a  condition 
against  removal  does  not  violate  a  statute 
wnich  provides  that  no  mortgagee  shall  have 
any  right,  arbitrarily  or  without  juat  cause, 
to  declare  any  condition  broken  prior  to  de- 
fault in  payment  of  the  mortgage.  Piano 
Mfg.  Co.  V.  Hallberg,  61  Minn.  628,  83  N.  W. 
1114. 

23.  National  Bank  of  Commerce  v.  Morris, 
125  Mo.  343,  2S  S.  W.  602;  Sandager  e. 
Northern  Pac,  Elevator  Co.,  2  N  D.  3,  48 
N.  W.  438;  Eargadiue-McKittrick  DryOooda 
Co.  v.  Jacksboro  First  Nat.  Bank,  14  Tex. 
Civ.  App.  416,  37  S.  W.  622. 

The  mortgagor  may  retain  the  property  by 
paying  the  debt  when  the  mortgagee  avails 
hinuelt  of  a  stipulation  in  the  mortgage  to 
take  possession  of  the  property  covered 
thereby.  Rice  V.  Kahn,  70  Wis.  323,  36  N.  W. 
466. 

A  right  given  by  statute  to  the  mortgage* 
to  take  poeseesion  of  the  mortgaged  property 
and  sell  it  may  be  exercised  by  toe  legal  rep- 
resentative  of  the  mortgagee  after  his  deaUi. 
Kelly  V.  Wimbish,  (Tax.  Civ.  App.  1901)  66 
S.  W.  386. 

24.  Ball  V.  Shaw,  13  Uvk.  (N.  Y.)  181, 
34  N.  Y.  Suppl.  6,  67  N.  Y.  St.  861;  Elle- 
stod  e.  Northwestern  Elevator  Co.,  6  N.  D, 
88,  69  N.  W.  44. 

25.  Dixon  c.  Atkinson,  88  Mo.  App.  24. 
Compare  HoUoway  c.  Arnold,  92  Mo.  293,  6 
8.  W.  277,  where  an  action  was  brought  by 
the  mortgagor  against  the  mortgagee,  to  re- 
cover property  seized  by  the  latter  under  his 
mortgage,  and  plaintiff  claimed  that,  al- 
though he  had  sold  part  of  the  mortgaged 
property  contrary  to  the  condition  in  the 
mortgage,  defendant  had  orally  agreed  to  al- 
low nim  to  make  sales  and  apply  tbe  pro- 
ceeds to  the  mortgage  debt,  and  it  was  held 
that  instructions  proceeding  on  the  theory 
that  if  plaintiff  sold  pursuant  to  Uiis  agree- 
ment defendant  had  no  right  to  take  poase*- 
aion,  otherwise  He  had  such  right,  are  correct. 

Sales  of  stock  in  tiade.^Although  there  is 
an  implied  authority  for  a  mortgagor  re- 
maining in  possession  of  a  mortgaged  stock 
in  trade  to  make  sales  at  retail,  •  sate  of 
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nuned,**  that  the  property  -was  converted  by  a  third  peraoa,"  or  that  the  mort- 
gagor removed  it  out  of  the  state  without  regard  to  the  purpoee  for  which  the 
removal  was  made;"  bat  a  temporary  loan  of  tlie  mortgased  chattel*  or  the 
ezecotioQ  of  a  eecoud  mortgage  tnereon  "^  seems  oot  to  be  oDJectionablo  on  this 
BOore."  Whether  a  seizure  of  property  upon  jndidal  process  is  a  breach  of  a 
etipalation  not  to  dispose  of  it  has  received  both  an  affirmative  and  negative 
answer.  A  seiznre  on  distress  warrant  **  and  by  levy  of  attachment "  or  by  virtne 
of  a  writ  of  execution  •*  have  been  regarded  as  a  breach  and  safficient  to  justify 
the  mortgagee  in  taking  possession ;  but  it  has  also  been  decided  that  an  attach- 
ment in  due  course  of  law  is  not  a  selling.'' 

4.  Conditions  Tbat  Phopbrtt  Shall  Not  Bb  Levied  oh.  A  condition  in 
a  mortgage  that  the  mortgagor  shall  not  permit  a  levy  to  be  made  on  the 
property  and  that  the  mort^gee  may  take  poesession  in  case  a  levy  is  made 
IS  a  valid  stipulation,**  and  immediately  upon  a  levy  being  made  the  right  of 


&  materwl  part  ol  the  stock  to  pay  an  exist- 
ing  debt  is  a.  breach  of  au  kgreemeat  not  to 
dispoee  of  it  (Laing  v.  Perrott,  48  Mich.  298, 
12  N.  W.  192),  and  where  there  is  ao  im- 
plied authoritj  to  sell  at  retail,  sales  in  the 
twiwl  course  of  trade  constitute  9.  breach  of 


bTaham.  34  Mo.  App.  160).  See  also  Ded- 
ride  r.  Asbdowo,  16  Can.  Supreme  Ct  227, 
-where  there  was  a  provision  in  a  chattel 
mortgage  of  a  stock  of  coods  that  if  the 
mortgagor  attempted  to  sell  or  dispose  of  the 
goods  the  mortgagee  might  seize  them,  and 
it  was  held  that  this  only  gave  the  mortgagee 
the  right  of  seizure  in  case  of  Ein  attempted 
disposal  in  some  manner  other  tlian  in  the 
rKtilar  course  of  business. 

B8.  Mathews  r.  Granger,  66  III.  121,  where 
,  the  mortgage  covered  crops  raised  t^  the 
mortgagor  and  he  fed  a  port,ion  of  them  to 

27.  Ellestad  o.  Northwestern  Elevator  Co., 
«  N.  D.  SB,  69  N.  W.  44;  Sandager  e.  North- 
em  Pae.  Elevator  Co.,  2  N.  D.  3,  48  N.  W. 
43S. 

28.  King  r.  Wright,  36  Minn.  128,  30  N.  W. 

28.  Jones  v.  Smitb,  123  Ind.  SSG,  24  N.  B. 
3S8. 

30.  Donovan  p.  Sell,  64  Minn.  212,  66 
N.  W.  722.  But  see  Chrisnuin-Sawyer  Bank- 
ing Co.  f.  Strahom-Hutton-Evans  Commis- 
sion Co.,  80  Mo.  App.  438,  where  the  second 
mortgagee  took  possesaion  under  bis  mort- 
gage and  this  was  held  to  be  a  breach  of  a 
stipulation  not  to  sell  contained  in  the  first 
mortgage  on  the  property.  Ootnpare  Howard 
C.  Chase,  104  Mass.  249,  where  the  mortgagor 
executed  simultaneous  mortgages  with  the  one 
containing  the  stipulation  against  removal  or 
disposition  which  were  recorded  with  it  and 
contained  clauses  to  the  effect  that  they  were 
equal  in  order  of  priority,  and  this  was  held 
to  be  a  breach  of  the  stipulation  entitling  the 
mortgagee  to  take  possession. 

31.  Ho  breach  of  stipulation  is  made  ont 
when  the  mortgagee  consents  to  the  sale  of 
the  mortgaged  property,  and  such  a  consent 
was  beld  to  be  sufficiently  established  by  the 
evidenee  in  Naah  c.  Larson,  80  Minn.  458,  83 
N.  W.  451,  81  Am.  St.  Rep.  272. 


32.  Conkey  i).  Hart,  14  N.  Y.  22. 

3S.  Kennedy  d.  Dodson,  44  Mo.  App.  550, 
where  the  property  was  removed  from  the 
premises  by  the  levying  officer. 

34.  Straub  v.  Simpson,  74  Mo.  App.  230; 
State  p.  Murphy,  64  Mo.  App.  63;  Brown  t>. 
Hawkins,  64  Mo.  App.  7S ;  Ashley  v.  Wright, 
19  Ohio  St.  291  (where  the  property  was  re- 
moved out  of  the  township  by  the  levying  offi- 

A  sale  under  execntlon  against  the  mort- 
gagor is  a  breach  of  a  condition  in  a  chattel 
mortgage  which  authorizes  possession  to  be 
taken  in  case  of  a  sale  of  the  property.    State 


Filing  s  valnntsry  petition  in  banlcmptcy 
has  been  held  to  be  a  breach  of  an  agreement 
that  the  mortgagor  shall  not  attempt  to  sell 
without  the  consent  of  the  mortgagee.  Moore 
V.  Young,  4  Biss.  (U.  8.)  12S,  17  Fed.  Cas. 
No.  9,782. 

UoitgagoT'i  Interest  not  subject  to  levy. — 
Although  the  interest  of  a  mortgagor  who  is 
entitled  to  possession  for  a  definite  time  is 
subject  to  levy,  such  is  not  the  case  when  the 
mortgagor  remains'  in  possession  under  a 
mortgage  which  contains  an  insecurity 
clause.  FarreU  D.  Hildreth,  3B  Barb.  (N.  Y.) 
178. 

A  stipulation  allowing  the  mortgagee  to 
take  possession  whenever  he  should  think 
proper  has  been  held  to  give  him  a  right  to 
take  posaession  at  any  time  without  further 

StrmiBsion  from  the  mortgagor.  Braley  v. 
ymes,  21  Minn.  482. 

36.  Donehoe  v.  Gillon,  167  Mass.  24,  44 
N.  E.  1070;  Eddy  v.  Kenney,  6  Mont.  602,  S 
Fac.  342. 

A  stipulation  for  the  accelerated  maturity 
of  the  mortgage  debt  in  case  the  property 
mortgaged  is  levied  on  by  a  third  person  is 
valid.  Gaar  tJ.  Centralia  First  Nat,  Bank,  20 
111.  App.  All;  Dice  c.  Irvin,  110  Ind.  661,  11 
N.  E.  498. 

Only  as  to  levy  on  the  property  Indnded  in 
the  mortgage  has  been  the  judicial  interpre- 
tation of  a  clause  in  a  mortgage  allowing  the 
mortgagee  to  take  possession  if  the  mortgagor 
permits  or  suflTers  any  process  to  issue  against 
the  property.  Robertson  v.  Ongley  Electric 
Co.,  146  N.  Y.  20,  40  N.  E.  380,  66  N.  Y.  St. 
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poseeesion  rests  in  the  mortgagee,"  even  though  the  mortgage  debt  is  not  yet 

6.  IHBECDBITT  Cladsb  x»  HoBTQicB  —  a.  In  0«Keral.  A  Btipniatim  in  a  morft- 
^;age  giving  the  mortgagee  a  nK^t  ^  ^^^  posaeesioo  of  the  mortgaged  chattels 
in  case  he  feels  iosecare  is  valid  ^  aad  enforceable,"  although  the  mortgage  debt 
is  not  matnre  "  or  the  time  for  payment  thereof  h«  been  extended ;  **  and  ako^  it 
has  been  held,  in  spite  of  an  agre^neot,  that  Uie  mortgagor  may  retain  poaaeenon 
till  def  aalt.^  Under  an  inaecDiity  clanee  a  mortgagee  has  been  allowed  to  main- 
tain an  action  against  a  third  penon  for  the  poseeeaion  of  the  }HVperty  before  the 
maturity  of  the  mortgage  debt,**  or  trover  for  its  valae  ;**  bnt  he  mnat  not  reeort 
to  force  or  steaith  to  eecare  poBseeelon  from  the  mortgagor  and  is  obliged  to  seek 
hie  remedy  by  actioo  in  the  absence  of  conaent.** 

b.  When  Rl^ht  May  Be  Exereised.  Although  the  ordinary  wording  of  the 
insecurity  clanee  is  that  the  mortgagor  may  ta^e  pofiBeBBi(m  whenever  he  **  aeema  '* 
himself  insecure,  the  nrevailing  doctrine  is  that  he  mnet  act  reasonably  and  have 


757  [a;?s™iiny  82  Han  (N.  T.)  «85,  31  N.  Y. 
Suppl.  60e,  64  S.  Y.  St.  3421. 

37.  DuBlap  V.  Steele,  80  Ala.  424;  Kent  c. 
Beed,  16  Qray  (Mut.)  282;  Eddy  c  Keancr, 
S  Mont  e02,  6  FttF.  342.  Contra,  Sparks  v. 
ComptoD,  70  Ind.  393,  where  the  code  pro- 
vided thR,t  the  attachbig  officer  waa  entitled 
to  poisesBion.  And  see  Robertson  -o.  Ongley 
Electric  Co.,  82  Hun  (N.  Y.)  -585,  31  N.  Y. 
Suppl.  605,  64  N.  Y.  St.  342,  where  an  at- 
tachment a^inst  a,  foreiKti  corporation  waa 
held  not  to  be  a  breach  o?  a  stipulation  that 
the  tnort^fajjar  should  not  permit  a  levy  oh 
the  propert]'  sufficient  to  justify  the  mort- 
ga)^  in  taking  posaeaston,  because  a  foreign 
eorporation  was  liable  to  attachment  wiOi- 
out  regard  to  its  BolTeQ<y  or  to  the  validity 
o/  the  claim  against  it. 

The  sherifi  who  attached  the  jnopeity  moat 
surrender  possession  to  the  mortgagee  when 
the  attachment  constituted  a  breach  of  the 
condition  of  the  mortgage.  Brfan  v.  Smith, 
13  Daly  (N.  Y.)  331. 

What  constitutes  a  breach. —  An  attach- 
ment in  a  collusive  suit  against  both  mort- 
gagor and  mortgagee  was  held  to  be  a  breach 
of  a  stipulation  that  the  mortgagor  would  not 
permit  an  attachment  of  the  property  (Crocker 
r.  Atwood,  144  Uass.  688,  12  N.  E.  421); 
but  there  was  no  breach  of  the  stipulation 
when  the  mortgagors  successfully  defended 
the  attachment  branch  of  -  the  suit  oq  the 
ground  that  the  property  belonged  to  one  of 
the  mortgagors  and  was  not  liable  to  be 
seized  in  an  action  against  the  other  (Wat- 
son <B.  Buckler,  20  Or^.  235,  46  Pac  TBS). 

38.  Wells  t).  Chapman,  69  Iowa  858,  IS 
N.  W.  841. 

39.  Landenberger  v.  Hector,  69  HI.  App. 
560. 

40.  Cline  v.  Libby,  46  Wis.  123,  49  N.  W. 
832,  32  Am.  Rep.  700,  holding  that  the  rule 
that  equity  will  not  enforce  a  hard  and  un- 
conscionable contract  does  not  authorise  an 
injunction  against  the  seizure  of  mortgaged 
chattels  by  the  mortgagee,  under  a  provision 
authorizing  him  to  take  possession  whenever 
he  deemed  himself  insecure,  since  the  mort- 
ga^iee  is  not  seeking  affirmative  relief.  Nor 
can  the  provision  of  the  mortgage  be  termed 
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hard  and  uncoBacknable,  as  the  exoeution  of 
a  chattel  mortise  transfers  tlw  legal  titla, 
which  carries  witn  it  the  right  of  pOjBOSsiiw, 
in  the  ahaenea  of  an  agreement,  express  or 
implied,  to  the  contnuy. 

After-aeqniied  propeitj'  which  haa  be«n 
added  to  a  mortgaged  stock  of  goods  may  fa« 
seized  by  the  mortgagee  under  an  insecuri^ 
clause  in  a  mortgage.  Francisco  v.  fiyan,  fi4 
Ohio  St.  307,  43  N.  £.  1045,  SO  Am.  St.  Hep. 
711. 

41.  /IlinoU.— Aultman    o.    Silvis,    39    IlL 


''TJ 


,.— Jotua  t>.  Asnis,  47  Kan.  478,  2S 
Fac.  166. 
Mvihigan. — 


,  103  Mich.  SOS, 


.  Fryer, 


-Cole  t>.   Bha 
61  N.  W".  868. 

itfeio    Forik. —  Euggana   i 
(N.  y.)  276. 

Wisooawn.—  Evans  n.  Graham,  60  Wis.  460, 
7  JI.  W.  380. 

See  9  CenL  Dig.  tit  "  Chattel  Mortgages," 
1286. 

Where  mortgaged  property  wai  sold  f»r 
taxes,  the  mortgagees,  under  a  clause  in  the 
mortgage  that  they  might  take  possession 
whenever  they  deemed  it  necessary,  were  en- 
titled to  the  surplus  on  demand,  allJiough  thA 
mortgage  debt  vras  not  dne.  McDuffee  i>.  Col- 
lins, 117  AU.  487,  23  So.  45. 

42.  Landanberger  c.  Hector,  69  111.  App. 
550:  Beckman  t>.  Noble,  116  Mich.  623,  73 
N.  W.  803. 

43.  Hanahran  v.  Roche,  22  Alb.  I>.  J.  134. 

44.  Chadvrick  c.  Lamb,  21)  Barb.  (N.  Y.) 
618;  Wek^  o.  Sackett,  12  Wis.  243;  Frisbee 
r.  Langworthy,  II  Wis.  375.  But  see  Skiff  o. 
Solace,  23  Vt.  279,  where  it  was  held  that  an 
insecurity  clause  in  a  mortgage  would  not 
give  the  mortgagee  constructive  poasesaion  of 
tlur  property  so  as  to  enable  him  to  maintain 
trespass,  unless  the  contingency  had  happened 
upon  which  hii  right  to  take  possession  de- 
pended and  had  been  followed  1^  some  act  on 
his  part 

46.  McGraw  t>.  Bishop,  36  Mich.  72,  48 
N.  W.  167 ;  Wright  v.  Starks,  77  Mich.  221, 
43  N.  W.  868;  Urove  v.  Wise,  3S  Mich.  161. 

46.  Okarcbe  First  Nat  Bank  c.  Tut,  4 
Okla.  464,  46  Pac.  474. 
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probable  came  to  apprebend  the  loss  of  bis  claim  to  jostif  j  a  taking ; "  for  aii 
arbitnuy  power  is  oot  conferred."  That  the  mortgage  oe  actna]}^  insecure  is  not 
neceesary,  however,'*  and  some  courts  have  gone  farther  in  thia  direction  and 
adopted  an  essentially  different  doctrine,  to  the  effect  that  a  mortgagee  has  an 
abeolnte  disoetion  in  declaring  a  forfeiture."'  A  third  test  has  been  BOggested 
which  wonld  make  it  necessary  that  the  mortgagee  act  in  good  ffuth  and  on  facts 
arising  snbseqoently  to  the  execntion  of  the  mortgage." 


47.  CoIonulD.— SillH  c.  Bawes,  14  Colo. 
App.  167,  SQ  I'M.  422. 

/iltnoM.— Hog&n  c.  Akin,  ISl  HI.  448,  6S 
N.  E.  137  [rewrtvnj  81  111.  App.  82] ;  Roy  C. 
GoingB,  Oe  111.  361,  36  Am.  Rep.  161;  Slingo 
ff.  Steele- WedelcB  Co.,  82  111.  App.  139;  Ley 
V.   Reitz,  25  III.  App.  616. 

UicXigan. —  Woods  s.  Oaar,  93  Mich.  143, 
63  N.  W.   14. 

tf  tnn««ota. —  Nash  v.  Laraon,  80  Minn.  458, 
S3  N.  W.  451,  SI  Am.  St.  Eep.  372;  Deftl  v. 
Oaborne,  42  Miim.  102,  43  N.  W.  836. 

fl'ew  r»rfc.— Hawrer  «.  Bell,  141  N.  T. 
140,  36  K.  E.  6,  66  K  Y.  St  674  [Ajflrmiitp 
19  K.  T.  Suppt.  612,  46  N.  Y.  St.  447]} 
Hyer  i>.  Sntton,  69  Hun  (N.  Y.)  40,  12  N.  Y. 
Snppl.  378,  35  N.  Y.  St.  174. 

OJclohiMna. —  Brook  c.  Bayless,  6  Okla.668, 
62  Pac  738;  Okarche  First  Nat.  Bank  V.  Teat, 
4  tHcla.  454,  48  Pac.  474. 

8e«  9  Cent.  Dig.  tit.  "  Chatt«l  Uortngea," 
i   £85. 

Seizin*  tmdsr  Jndidsl  procesi  ench  «a  levy 
under  an  execntion  (Lewis  e.  D'Art^,  71  nl. 
648;  Beach  o.  Derby,  19  111.  617;  Merchant*' 
Nat  Bank  ».  Abernathj^  32  Mo.  App.  2)1; 
Welch  r.  Sackett,  12  Wis.  243;  Frisbee  v. 
I^ngworthy,  11  Wis.  376),  under  an  attach- 
ment writ  (Wells  c.  Chapman,  59  Iowa  668, 
13  N.  W.  841),  or  seizure  t^  virtue  of  a 
distreaa  warrant  (McCarthy  e.  Hetzner,  70 
m.  App.  480)  has  been  held  aufflcient  to 
yoaXMj  a  mortgagee  in  taking  poasesaion  of 
the  property  under  an  insecurity  elauae  in  a 
mortgage.  But  see  Galde  c.  Forsyth,  72 
HimL  248,  75  N.  W.  219,  where  an  officer 
levied  on  the  mortgagor's  interest  in  mort- 
gaged property  and  removed  it  to  another 
township  and  it  was  held  that  the  mortgagea 
waa  not  entitled  to  pOBsession  under  the  in- 
•eenrily  clause  in  his  mortgage. 

The  determiBation  of  the  leuonableneM  of 
-Uie  grounds  upon  which  the  mortgagee  acted 
in  taking  poesession  under  an  insecurity 
clause  is  for  the  jury.  Nash  c.  I^rson,  80 
Minn.  458,  S3  N.  W.  461,  81  Am.  St.  Rep. 
372. 

4S.  Brown  f.  Hogan,  49  Nebr.  746,  69  N.  W. 
100;  Humpfner  r.  Osborne,  2  Sl  D.  310,  50 
IS.  W.  88. 

Tretpaia  will  He  against  the  mortgagee 
wlien  he  takes  possession  without  reasonable 
grounda  for  believing  himself  insecure,  and 
when  he  takes  possession  at  an  unusual  hour, 
without  giving  notice,  such  action  being  evi- 
dence of  malice  which  fumiBhes  a  basis  for 
•xempiary  damages.  Davenport  c.  Ledger,  80 
lU.  674. 

A  BortgagM  waa  held  to  be  Jnatlfled  in  tak- 
ing poaseation  under  an  insecurity  clause  in 
hia  mor^^age  when  tiie  mortgagor  absconded 


Patterson,  52  111.  App.  26),  when  a  mort- 
gaged threshing-machine  was  left  exposed  to 
the  weather  lor  months  and  one  of  the  mort- 
gagors  absconded  and  the  other  authorised 
poBsesaion  to  be  taken  (J.  1.  Case  Plow  Works 
p.  Marr,  33  Ncbr.  215,  49  N.  W.  1119),  where 
the  mortgaged  property  was  a  number  of  wool 
sheep  and  the  wool  thereon  and  the  mort- 
gagor sold  some  wool  in  another  county 
(Bailey  v.  Godfrev,  64  111.  507,  5  Am.  Rep. 
157),  and  where  tJie  mortga^d  property  cc 


48.  Woods  c.  Gaar,  93  Mich.  143,  63  N.  W. 
14. 

ITeceaalty  for  actual  damage. — A  mortgagee 
is  not  justiOed  in  taking  possession  under 
an  insecurity  clause  in  his  mortgage  unless 
the  mortgagoTB  are  in  default  or  have  dime 
or  are  aMut  to  do  some  act  which  tends  to 
impair  the  security.  Rector-Wilhelmy  Co.  t). 
Nissen,  35  Nebr.  716.  63  N.  W.  870;  J.  1. 
Case  Plow  Works  v.  Marr,  33  Nebr.  215,  49 
K.  W.  1119;  LichUnberger  i>.  Johnson,  32 
Nebr.  185,  49  N.  W.  336;  Newlean  v.  Olson, 
22  Nebr.  717,  36  N.  W.  155,  3  Am.  St.  Rep. 
286. 

TJndei  a  statntoiy  inatcaiity  cUoM  pro- 
viding for  tiie  appointment  of  a  receiver  in 
case  Uie  [property  be  "  in  danger  of  being  lost 
or  materially  injured,"  such  action  is  not 
authorized  because  of  the  seizure  of  the  prop* 
erty  by  one  of  several  joint  mortgagees  aa 
agent  lor  the  rest,  unless  it  be  shown  that  he 
is  not  a  proper  person  to  have  charge  of  it. 
Silverman  o.  Euhn,  63  Iowa  436,  6  N.  W. 
523. 

60.  Richardson  c.  Coffman,  87  Iowa  121, 
64  N.  W.  366;  WellH  v.  Chapman,  59  Iowa 
668,  13  N.  W.  841;  Werner  r.  Bernnan,  28 
Kan.  60,  42  Am.  Rep.  162;  Hall  v.  Sampson, 
35  K.  Y.  274.  91  Am.  Dec.  66;  Farrcll  v. 
Hildreth.  38  Barb.  (N.  Y.)  178;  Gage  c. 
Waylani  67  Wis.  666,  31  N.  W.  108;  Cline 
ff.  Libby,  46  Wis.  123,  49  N.  W.  832,  32  Am. 
Rep.  700;  Hu^ner  V.  KoeUce,  42  Wis.  319; 
Friabee  v.  Langworthy,  11  Wis.  376. 

Bl.  Barrett  t>.  Hart,  42  Ohio  St.  41,  51  Am. 
Rep.  801.  Compare  Campbell  v.  Doggett, 
(Mies.  1898)  23  So.  371,  where  property  was 
covered  by  a  deed  of  trust  which  contained  an 
insecurity  clause,  and  the  grantor  died  and  a 
new  deed  of  trust  with  a  similar  provision 
was  executed  on  the  same  property  by  his 
personal  representative,  and  it  was. held  that 
the  trustee  could  not  take  possession  for  a 
breach  of  the  stipulation  occurring  before  the 
grantor's  death.  But  see  Botaford  e.  Murphy, 
47  Mich.  636,  11   N.   W.  375,  378,  where  it 
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6.  IxcoMs  From  Koktgaged  Pbopxrtt.    Ab  loDg  as  a  mortgagor  \  ^ 

retains  poseeseioii  of  the  mortgaged  property,  he  u  entitled  to  the  iise  of  the  prop- 
erty free  of  charge,"*  aad  cannot  be  mikde  to  acconnt  either  at  law  or  in  equity 
for  protitfl  arising  out  of  his  use  of  it." 

D.  Actions  €y  Mortgagor  —  l.  Aoadtst  HoKraAflKE  —  a.  In  GeneraL  Until 
a  mortgagor  loeea  his  right  to  poBseBsion  andcr  the  terms  of  the  mortgage,  he  has 
a  right  of  action  for  damages  against  the  mortgagee  for  distnrbing  his  posaeeeion  ** 


WM  held  thftt  *  mortgAgee  was  justified  in 
taking  posaesaion  under  an  inaecarity  cUiua 
vben  fae  had  been  orerreached  in  regard  to 
the  Tftlue  of  the  property  covered  X>j  the 
mortgage. 

Fallute  to  Imtue  according  to  an  agreement 
in  a  mortgage  will  not  juBtif7  a  mortgagee 
in  replerying  the  propertj  in  the  abaence  of 
an  express  provision  that  failure  to  insure 
would  entitle  them  to  poeseuioii.  Kerbs  v. 
Zumwalt,  8G  Mo.  App.  128.  Compare  CroW' 
ley  p.  Langdon,  127  Mich.  51,  86  N.  W,  3ftl, 
where  a  failure  to  insure  was  exeuaed  b«- 
cause  it  was  c&used  by  the  action  of  the  mort- 
gagee's agent. 

In  determining  whether  a  mortgagee  had 
reaaonable  groimd  to  believe  tbnt  he  wu  in 
danger  of  losing  his  security,  it  is  competent 
to  show  where  the  property  was  found  and 
whether  the  mortgagor  Dad  parted'  with  pos- 
seesion.  Hogan  v.  Akin,  181  III.  448,  56  K.E. 
137  [reverting  81  111.  App.  62].  Compare 
Eector-Wilhelmy  Co,  v.  Nissen,  35  Nebr.  716, 
53  N.  W.  670,  where  a  mor^agee  was  al- 
lowed to  prove  any  facta  tending  to  show  the 
conduct  of  the  mortgagore  in  regard  to  the 
mortgaged  property  but  was  not  allowed  to 
prove  mere  rumors  or  reports. 

Issue*  raised  and  submitted. —  Where  the 
mortgagee  pleads  in  a  replevin  suit  by  the 
mortgagor  that  he  seized  the  propertr  be- 
cause the  mortgagor  aold  without  permission 
and  the  mortgagor  alleges  permission  to  sell, 
the  question  whether  written  permission  to 
sell  was  necessary  is  not  raised  (Matthew  v. 
Granger,  96  111.  App.  636]  ;  and  on  an  issue 
of  fact  as  to  whether  the  mortgagee  had 
reasonable  ground  to  feel  insecure,  a  request 


would  exceed  the  amount  of  the  mortgage 
debt  was  properly  refused  (Crowley  v.  lAOg- 
doQ.  127  Mich.  61,  86  N.  W.  SSI). 

58.  Eentw^. —  Graves  P.  Sayre,  5  B.  Mon, 
(Ky.)   3flO. 

Mi»»itmpp\. —  Tumbull  t).  Middleton,  Walk. 
(Miss.)   413. 

South  Carolina. —  Page   e.    Street,    Speers 
Eq.   (S.  C.)    159. 

Teimeatee. — Whitmore  V.  Parks,  3  Humphr, 
(Tenn.)   96. 

Vermont.— BfAt   r.  Ladd,  71   Tt  204,  44 
Atl.  69. 

Witconmn. —  See  Tenney  r.  State  Banl^  80 
Wis.  162,  where  a  vessel  mortgaged  to  se- 
cure a  debt  remained  in  the  mortgagor's  pos- 
session, and  it  was  held  that  the  mortgagee 
bad  no  lien  on  the  earnings  of  the  vessel  and 
eould  not  compel  a  specific  appropriation  of 
them  to  the  payment  of  the  debt. 
[HI.  C,  6] 


See  9  Cent  Dig.  tit.  "  Chattel  Mortgogea," 

1  29G. 

After  the  mortgagee  la  entitled  to  posae*- 
■lon  and  a  demand  has  been  made  on  a  third 
person  to  whom  the  mortgagor  has  trans- 
ferred the  property,  such  tnird  person  will 
be  liable  to  the  mortgagee  for  the  rental  of 
the  property,  ChamlMrs  v.  Uauldin,  4  Ala. 
477. 

63.  Stewart  v.  Fry,  3  Ala.  673,  where  there 
was  a  special  agreement  by  a  deoeaied  mort- 
gagor t^at  the  profits  earned  by  the  mort- 
gf.ged  property  would  be  applied  toward  pay- 
ment of  the  debt  secured  and  it  was  held 
that  the  mortgagee  oould  not  have  an  account 
against  the  personal  representatives  of  the 
mortgagor  for  the  araounta  received  by  him 
during  his  lifetime. 

A  peraonal  representative  of  the  mDrtgagor 
Is  accountable  to  the  mortgagee  for  profita 
accruing  after  the  death  of  the  mortgagor 
when  there  is  a  special  agreement  to  t£at 
effect,  and  such  receipts  do  not  become  aesets 
of  the  eaUte  (Stewart  u.  Fry,  3  Ala.  673) ; 
and  where  the  personal  representative  beld 
the  property  tor  his  own  benefit,  he  was  held 
clMrgeable  to  tjie  mortgagee  for  the  income 
of  the  property  (North  p.  Drayton,  Harp. 
Eq.   (S.  C.)   34). 

64.  Alabama.— Fields  t.  Copeland,  1£1 
Ala.  644,  26  So.  491. 

niMuna. —  Pierce  P.  Hasbrouck,  49  IlL  23. 
But  see  Fuller  P.  Feinberg,  86  III.  App.  B86, 
where  the  mortgagee  took  posseaeion  of  a 
mortgaged  store  to  compel  the  mortgagor  to 
deliver  to  its  true  owner  an  article  contained 
therein  and  the  mortgagee  was  held  not  to 
be  liable  for  such  act. 

Indmna. —  Niven  d.  Burke,  82  Ind.  456. 

Touia. —  Johnston  P.  Bohnck,  104  Iowa  S23, 
73  N.  W.  1062. 

Kentwiky. —  Brown  P.  Phillips,  3  Bush 
(Ky.)   866. 

JiebrMka. —  Brashier  e,  Tolleth,  31  Nebr. 
622,  48  N.  W.   398. 

Veu  Fori:.— Hall  p.  Sampson,  36  N.  T. 
274,  91  Am.  Dec.  66;  Ford  p.  Ransom,  B  Abb. 
Pr.  N.  S.   (N.  Y.)   418,  39  How.  Pr.   (N.  Y.) 

OtOokoma.— Brook  p.  Baylesa,  6  Okla-SOS, 

02  Pac.  738. 

Temu. —  Niagara  Stamping,  etc.,  Co.  V. 
Oliver,  (Tex.  Civ.  App.  1896)  33  S.  W.  680, 
holding  that  a  mortgagor  could  recover  from 
the  mortgagee  insurance  money  paid  on  mort- 
gaged chattels  which  had  been  destroyed  aftsr 
being  sequestered  by  the  mortgagee,  because 
the  mortgagee  could  not  aue  as  owner  to  re- 
cover the  property  mortgaged  but  must  resort 
to  foreclosur«  proceedings. 
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and  Cftn  maintain  replerin  to  recover  posseesion  of  the  property."  Where 
tlie  mortgHgor  has  forfeited  liis  right  to  poBsession  lie  cannot  maintain  trespaES," 
trover,"  detinue,"  or  replevin "  against  the  mortgagee,  even  though  he  nae  a 
defense  which  would  defeat  any  attempt  to  enforce  the  mortgage ; '"  but  his 


See  »  Outt  Dig.  tit  "  Chattel  Mortgagee," 
I  330. 

The  comBon  fonu  of  isaeauity  danee  al- 
lowing a  mortgagee  to  take  posseuion  of  the 
pTopert^  wbenlie  deema  himaeU  iaaeeure  does 
not  pnclnde  a  mortgagor  from  bringing 
tnncr  where  poaaeasion  is  taken  bf  tiie  mort- 
gagee before  eondition  broken.  Woods  d. 
Gtai,  S3  Mich.  143,  53  N.  W.  U. 

The  exiatence  of  an  onaatiifled  aecond  mort- 
(ige  on  the  same  property  is  a  defenae  pro 
taxto  to  an  action  brought  by  a  mortgagor 
■gaiiut  a  first  mortgagee  'for  conTersion  of 
the  mortgaged  property.  Kohn  v.  Dravis,  M 
Fed.  2S8.  36  C.  C.  A.  863. 

A  mortfsgae  acting  ia  concert  with  an  ai- 
■ignee  of  tbe  mortgaga  in  wrongfully  seiiing 
the  property  corered  thereby  has  been  held 
to  be  liaUa  to  the  mortgagor  in  conTeraion. 
Bo^dMn  V.  Pordy,  27  N.  ¥.  App.  Dir.  4S0,  &0 
X.  V.  Bnppl.  646. 

Default  between  the  time  of  commendng 
the  fidt  and  the  time  of  trial  will  not  defeat 
10  action  by  the  mortgagor,  and  he  will  nerer- 
(helsss  be  entitled  to  a  verdict  for  the  value 
oC  his  intereflt  in  the  property' and  for  dam- 
tge*  and  coata.  Broolc  v.  Baylese,  0  Okla. 
5S3,  62  Pac.  738. 

95.  Jones  t>.  Smith,  123  Ind.  5SS,  24  K.  E. 
3«S;  Niven  v.  Burke,  32  Ind.  4SS;  Bnuhier 
r.  ToDeth,  31  Kebr.  B28,  48  N.  W.  398;  New- 
ram  V.  rineh,  26  Barb.  (N.  Y.)  176.  See, 
gEDcrally,  Rxptxvnr. 

66.  Bums  V.  Campbell,  71  Ala.  271;  Street 
t.  Binelair,  71  Ala.  110;  McNeal  o.  Gmeraon, 
15  Gray  (Mass.)  384;  Van  Werden  t>.  Wins- 
loir,  117  Hich.  664,  70  N.  W.  87;  Nichols  v. 
Webster,  8  Finn.  (WU.)  234,  1  Chandl.  (Wla.) 
203.    See,  generally,  Tbespabb. 

Vo  doctrine  of  trespasa  ab  Initio  can  be  ap- 
plied, when  the  mortgage  contains  no  clause 
entitling  the  mortgagor  to  paesesslon,  because 
tbe  mortgagee  sold  the  property  in  n  manner 
other  thui  that  required  by  statute.  I«ach 
t.  Kimball,  34  N.  H.  668. 

37.  Wells  V.  Connable,  138  Mass.  S13;  Lon- 
don V.  Emmons,  97  Mass.  37 ;  Cody  o.  Spring- 
field First  Nat.  Bank,  83  N.  Y.  App. 
Di».  199,  71  N.  Y.  Suppl.  277.  Compare 
Holmes  p.  Bell,  3  Cush.  (Mass.)  322,  where 
a  mortgagee  baring  a  right  to  poaseeeion  sold 
the  property  before  default  in  the  condition 
of  ^  mortgage,  and  the  mortgagor  was  not 
allowed  to  maintain  trover,  although  he 
prored  that  it  was  an  indemnity  mortgage 
and  that  tbe  liabili^  incurred  by  the  mort- 
gage had  terminated  without  lose  to  him. 
But  see  Barton  v.  Randall,  4  Kan.  App.  S93, 
46  Pac.  326,  holding  that  where  a  mortgagee 
of  chattels  ditpoeed  of  them  in  denial  of  the 
interest  of  the  mortgagor,  tbe  latter  oould 
treat  anch  disposition  as  a  conversion.  See, 
pHtally,  Tmvkb  aitd  OonvxmoM. 


Conunou-Uw  mla  not  changed  by  itatvta. 
—  Tbe  code  in  aboliebing  the  forms  of  ac- 
tion did  not  change  the  rule  that  a  mort- 
gagor cannot  maintain  an  action  against  the 
mortgagee  for  seizing  the  property  after 
breach  of  eondition,  so  the  mortgagor  cannot 
recover  in  an  action  at  law  the  difference  be- 
tween the  amount  due  on  the  mortgage  debt 
and  the  value  of  the  property  at  the  time  of 
seizure.  Colorado  Springs  First  Nat.  Bonk 
V.  Wilbur,  16  Colo.  316,  26  Pac  777. 

58.  Denning  e.  Davia,  67  Ala.  690,  where 
the  mortgagee  waa  sued  for  taking  the  diat- 
tels  from  an  officer  after  the  law  day  of  ttie 
mortgage.    See,  generally,  Dmiruc 

66.  Colorado. —  Horn  v.  Beitler,  12  Colo. 
310,  21  Pac.  ISe. 

/IHnoij.— Eutt  C.  Bruckman,  66  m.  441, 
where  it  was  held  that  a  mortgagor  might 
replevy  mortgaged  property  after  breach  of 
eondition  and  set  off  damages  accruing  by 
reason  of  a  breach  of  warranty  oooompon^- 
Ing  a  sale  of  the  chattels  agaiiuit  the  unpaid 
purohaae-prioe. 

MoMaehutatt: —  Dougherty  c.  Bonavlo, 
124  Maaa.  210. 

MUmatota. —  Nidiola  v.  Knntaon,  62  Minn. 
837,  a  N.  W.  391,  holding  that  a  forcible 
taking  pending  foreclosure  proceedings  which 
would  lumish  a  basis  for  an  action  of  tres- 
pass would  not  entitle  the  mortgagor  to  bring 
replevin  against  the  mortgagee. 

Uitaittippi. —  Dreyfus  v.  Cage,  62  Misa. 
733,  holding  that  the  mortgagor  could  not 
replevy  the  excess  of  property  over  that  necea- 
aary  to  pay  the  debt  secured  and  coats,  ao 
long  as  any  part  of  the  debt  remained  un- 
paid. 

WMoofisin. —  Holshausen  c.  Parkbill,  S6 
Wis.  446,  65  N.  W.  892. 

See,  generally,  Rxpletin;  and  9  Cent-  Dig. 
tit.  "  Chattel  Mortages,"  f  306. 

60.  Illegality  of  consideratiou  ia  not  a ' 
ground  on  which  a  mortgagor  may  replevin 
the  property  from  a  mortgagee  who  has  ob- 
tained possession  thereof  for  a  breach  of  the 
eonditions  of  tbe  mortgage.  Dougherty  o. 
Bonavia,  124  Mass.   210. 

The  reason  for  this  mle  is  found  in  the 
maxim.  Potior  eat  conditio  posaidentit.  Horn 
t>.  Beitler,  12  Colo.  310,  21  Pac.  180;  King  v. 
Oreen,  6  Allen  (Mass.)   139. 

Where  the  mortgage  la  void  th«  mortgagor 
may  replevy  tbe  property  from  tbe  mort- 
gagee after  he  has  taken  possession  (McCart- 
ney V.  Wilson,  17  Kan.  294)  or  sue  him  for 
conversion  (Wetherell  v.  Stewart,  36  Minn. 
496,  29  N.  W.  196)  ;  and  where  tbe  Uking 
was  against  the  known  wishes  of  the  de- 
frauded mortgagor  a  demand  on  the  mort- 
gagee is  not  necessary  prior  to  on  action 
for  their  recovery  (Roiter  v.  Plate,  77  Iowa 
17,  41  N.  W.  474). 
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proper  remedy  is  an  action  on  the  caee "  or  ft  bill  in  eqoi^  to  redeem  the  morfc> 
f^aged  property." 

b.  Conversion  by  Xortffagee.  It  has  been  held  that  the  mortmiiee's  sale  of 
the  property  before  foreclosare  is  a  conTer8i<m  for  which  he  is  liabw  to  the  mort- 
gagor," Qole&B  the  latter  consented  to  the  sale,**  or  it  waa  aathorized  by  Uie  tenuH 
of  the  mortgage  instrament.* 

e.  Evldenee.  When  a  mortgagee  of  chattels  is  sued  for  the  conversion  thereof 
by  the  mortgagor,  evidence  ia  Mmiasible  which  goes  to  show  the  conduct  of  the 
parties  in  regard  to  the  property  and  in  regard  to  the  mortgage  since  the  original 
execution  thereof;"  and  an  agreement  not  to  exercise  the  privilege  conferred  by 
an  insecurity  clause  in  a  mortgage  may  properly  be  shown." 

d.  Isanes.  A  mortgagor  who  seeks  to  recover  chattels  seized  by  a  mortgagee 
on  the  ground  that  the  mortgage  was  invalid  need  not  tender  in  his  complaint  an 
issue  in  regard  to  the  precise  kind  of  invalidity  he  intends  to  set  up."    Wliere 


61.  Aduna  ■e.  Rice,  66  N.  E.  186,  18  Atl. 
462]  Leach  V.  Kimball,  34  N.  E.  SOS. 

A  mortgAgec  entitled  to  poueniEiii  d(M< 
not  hold  unlawfully  because  he  took  poHsea- 
flioQ  unlawfallj,  as  where  he  acted  under  an 
order  from  a  justice  who  had  no  Juriadiction. 
Atkinson  t>.  Burt,   (Ark.  1898)   63  S.  W.  404. 

After  the  mortgagee  bad  lepleried  property 
from  a  conatable  who  had  levied  on  it  under  a 
writ  against  the  mortgagor,  the  latter  could 
not  maintain  any  action  axainst  the  Eoort- 
gagee  because  the  entire  equity  of  redemption 
had  paased  to  the  constable.  Michelson  e. 
rrfwlor,  27  Hun   (N.  Y.)    1». 

ffi3.  Heyland  c.  Badger,  3S  Cal.  404;  Row 
V.  Page,  82  Hich.  105,  40  N.  W.  227 ;  Eitoddard 
V.  Deniaon,  2  Sweeny  (N.  ¥.)  64;  Holzhau- 
BCD  e.  Parkhill,  86  Wis.  446,  66  N.  W.  892. 
Oonipore  Darrow  o.  Wendelstadt,  43  N.  Y. 
App.  Dir.  426,  60  N.  Y.  Suppl.  174,  holding 
mat  after  default  a  mortgagor  could  not  hub 
at  law  for  damages  caused  by  the  mortgagee 
to  tbe  property  but  that  hia  relief  was  in 
equity. 

Partiea. —  A  mortgagee  of  peraonal  prop- 
erty sued  by  the  mortgagor  for  its  conversion 
has  a  right  to  have  suheequent  mortgagees 
brought  in  under  Iowa  Code  (1897),  I  3466. 
Kohn  o,  Dravia,  94  Fed.  288.  36  C.  G.  A.  263, 

63.  MatbewB  v.  Fiak,  64  Me.  101 ;  Spanld- 
ing  c.  Bamea,  4  Gray  (Mats.)  330.  Com- 
pare Simpson  e.  Carleton,  1  Allen  (Moss.) 
109,  79  Am.  Dec.  707,  where  the  mortgagee 
eold  other  property  not  included  in  the  mort- 
gage and  was  liable  for  a  conversion,  although 
he  hod  a  right  to  sell  the  mortgaged  goods. 
Contra,  Hale  L-.  Omaha  Nat.  Bank,  39  N.  ¥. 
Super.  Ct  207,  where  tbe  sale  was  by  a  sec- 
ond mortgagee  and  was  made  without  any 
recognition   of  the  rights  of  the  first  mort- 

The  mortgagee's  act  of  taUag  ponasrion 
on  default  does  not  entitle  the  mortgagor  to 
recover  from  him  as  for  oonversion  the  differ- 
ence between  the  market  ralue  of  the  prop- 
erty and  the  mortgage  debt.  Bragelman  <o. 
Dane,  6»  N.  Y.  69. 

64.  Clark  v.  Whitaker,  IB  Conn.  643,  46 
Am.  Dec.  337,  where  the  condition  on  which 
the  consent  bad  been  given  was  complied  with 
by  the  mortgagee. 

[XII.  D,  I.  a] 


65.  Hamlyn  v.  Boulter,  15  Kan.  370;  Mur- 
ray c.  Srskine,  109  Mass.  697. 

66.  Casey  v.  Ballou  Banking  Co.,  BS  Iowa 
107,  67  N.  W.  98;  Cadwell  <o.  Pray,  86  Mich. 
266,  40  N.  W.  160  (holding  all  matters  lead- 
ing to  the  controversy  could  he  shown).  Coio- 
pors  Bennett  e.  Bailey,  150  Mass.  267,  S2 
N.  E.  910,  holding  that  evidence  as  to  tbe 
disposition  of  the  prt^ierty  seized  by  the  mort' 
gngee  ia  competent  as  tending  to  show 
whether  he  acted  in  good  faith  in  conduct- 
ing the  forecloaureu 

The  amount  paid  an  the  mortgage  debt 
may  be  ahowa  by  a  mortgagor  who  is  bring- 
ing replevin  against  tbe  mortgagee.  Gardner 
V.  Matteson,  38  Mich.  200. 

A  ■heiifl's  return  may  be  amended  so  as  to 
show  correctly  what  property  was  sold  under 
a  mortgage  and  what  under  an  execution  in 
order  to  make  out  a  defense  for  the  mortga- 
gee in  an  action  brought  by  tiie  mortgagoi 
for  the  conversion  of  ue  mortgaged  chattels. 
Deaany  o.  Thorp,  70  Vt.  31,  39  Atl.  309. 

67.  Woods  V.  Gaar,  93  Mich.  143,  63  N.  W. 
14,  holding  that  the  testimony  of  the  mortga- 
gagee'e  agent  that  he  took  possession  of  the 
goods  and  resold  them  for  a  certain  sum  was 
admissible  aa  bearing  on  the  question  of  value. 
Compora  Grady  p.  Bmith,  14  111.  App.  305, 
holding  tliat  when  the  mortgagee  justified 
his  taking  under  an  insecurity  clause,  it  was 
error  to  exclude  evidence  tending  to  show 
insecurity  and  to  admit  evidence  bearing  only 
upon  plaintiff's  property  and  the  condition  of 
his  family,  and  only  calculated  to  excite  the 
sympathies  of  the  jury. 

A  prima  facie  defense  is  established  by  the 
mortgagee  in  a  suit  against  him  by  the  mort- 
gagor by  producing  the  mortgage  and  mort- 
gage note  uncanceled  which  showed  that  Uie 
debt  had  matured,  and  the  burden  ia  on  plain- 
tiff  to  ahow  a  failure  of  consideration.  Fikes 
<B.  Manchester,  43  III.  379. 

68.  Johnson  v.  Simmona,  61  Mo.  App.  395, 
where  the  mortgagor  was  allowed  to  prove 
the  exaction  of  usurious  interest.  But  see 
Holland  e.  Griffith,  13  Nebr.  472,  14  N.  W. 
387,  where  the  mortgagor  alleged  that  the 
mortgage  had  been  procured  by  false  repre- 
sentationa,  and  on  the  atate  of  the  pleadinga 
it  waa  held  error  to  admit  in  evidence  a  writ- 
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t)ie  mortgagor  snea  for  a  detention  of  the  propertjr,  the  fact  that  the  mortgagee 
seized  the  propertv  before  the  matiirity  of  the  mortgage  debt  is  immaterial  if  it 
has  since  become  due." 

e.  Measnre  of  Damagea.  Where  a  mortgagee  of  ohattek  takes  posseeeion 
aud  sells  before  oonditiou  broken,  the  mortgagor's  meaaure  of  dama^ee  is  the 
value  of  the  property  at  the  time  of  the  conversion,'"*  plus  sach  special  damagea 
as  are  actoally  caused  by  the  taking;"  but  it  has  been  held  that  the  amount  of 
the  mortgage  debt  remaining  unpaid  must  be  dedncted  from  this  snm'''  in  order 


t«n  agreement  th&t  the  mortgage  should  be 
released  in  case  of  the  mortgEigor's  failure  to 
make  certain  sales  of  a  pat«it  right. 

A  £ener&l  denial  in  an  anawei  by  a  mart- 
Sagee  does  not  raise  an  iasue  of  ownership, 
when  the  auawer  alleges  ownership  in  the 
mortgagor  at  the  time  of  the  execution  of 
the  mortgage  and  contains  no  aTerment  of  a 
transfer,  and  hence  a  special  verdict  is  not 
defective  because  it  fails  to  And  as  to  such 
ownership.  Humpfner  o.  Osborne,  2  S.  D. 
310,  SO  N.  W.  88. 

69.  Bodley  t>.  .Anderson,  2  Dl.  App.  450. 
Adiiiiuiaa   by  morttagee. —  Where  earlier 

mortgages  bad  been  replaced  by  lator  ones 
tad  the  mortgagee  sued  in  trover  by  the  mort- 
gagor relied  entirely  upon  the  earlier  ones 
as  a  justification  for  seiziog  the  mortgaged 
property,  a  finding  by  the  jury  that  the 'earlier 
mortgages  had  been  superseded  was  conclu- 
sive against  the  mortgagee  t^  reason  of  his 
admission  that  the  later  one  had  been  satis- 
fled.  Kramer  v.  Gustin,  63  Mich.  291,  19 
N.  W.  1. 

70.  Woods  tJ.  Oaar,  63  Mich.  143,  83  N.  W. 
U;  Cutler  o.  James  Gooid  Co.,  43  Hun  <N.  Y.) 
616;  Finley  e.  Cudd,  48  8.  C.  121,  20  S.  E. 
32  (holding  that  damages  were  not  limited  to 
the  value  of  the  use  of  the  property  until 
such  time  as  the  mortgagee  became  entitled 
to  poasession  of  it  | . 

In  detenninisg  the  Talne  of  moitgaged 
duttela  which  have  been  wrongfully  taken 
and  sold  by  a  mortgagee,  the  amount  they 
brought  at  a  forced  sale  should  not  be  con- 
sidered ( Rector- Wilhelmy  Co.  v.  Nissen,  35 
Sebr.  716.  63  N.  W.  670)  ;  but  the  measure 
of  damages  is  the  difference  between  the 
price  obtained  and  the  market  price  at  the 
time  of  sale  (Gravel  v.  Clough,  81  Iowa  272, 
4S  N.  W.  1092]  ;  and  the  mortgagor  was  not 
obliged  to  accept  a  tender  of  the  amount 
which  ft  mortgaged  horse  brought  after  being 
used  two  years  by  the  mortgagee  but  could 
claim  the  nUue  of  the  horse  at  the  time  of 
the  coQveraioa  (Quiclc  v.  Van  Auken,  3 
Pennyp.  (P(u)  469).  Oompore  Howery  e. 
Hoover,  67  Iowa  £81,  66  N.  W.  772,  holding 
thst  where  a  mortgagee  took  possession  of 
mortgaged  chattels  and  treated  them  as  his 
own  instead  of  selling  as  he  was  authorized 
to  do,  the  value  of  the  property  as  of  the 
time  he  took  poasession  may  be  considered  in 
estimating  damages.  See  also  Kohn  p.  Dravis, 
M  Fed.  £88,  36  C.  C.  A.  253,  stating  what 
rales  may  be  adopted  as  a  basis  for  the  as- 


a  nongfal  Uking  of  the  property  from  the 


mortgagor,  where  a  first  mortgagee  had  re- 
plevied the  property,  the  measure  of  damages 
IS  the  difference  between  the  market  \S.-oa 
of  the  property  at  the  time  of  the  wrongful 
taking  and  the  time  of  its  recovery  in  the  re- 
plevin suit,  plus  actual  loss  to  business  which 
IS  the  direct  result  of  such  taking,  Daven- 
port t).  ledger,  SO  lU.  674. 

71.  Special  damagea  which  flow  directly 
from  the  taking  of  the  mortgaged  property 
by  the  mortgagee  may  be  recovered  {Woods 
C.  Gaar,  63  Mich.  143,  63  N.  W.  14;  Brink 
V.  Freoff,  40  Mich.  610,  44-  Mich.  TO,  6  N.  W. 
64)  ;  but  such  damages  must  be  actually 
Buffered  t^  reason  of  the  taidng  (McClure  v. 
Hill,  36  Ark.  268),  and  where  a  mortgagee 
prematurely  took  possession  of  a  mortgaged 
mule  which  was  n<«ded  for  the  cultivation  of 
a  crop,  injuries  resulting  to  the  crop  from 
neglect  were  too  remote  to  be  recovered  as 
consequential  damages  (Jackson  tl.  Hall,  64 
N.  C.  489).  Compare  Cutler  c.  James  Goold 
Co.,  43  Hun  (N.  Y.)  616,  where  it  was  held 
that  a  mortgagor  could  not  recover  a  dollar 
a  day  from  the  mortgagee  for  the  wrongful 
tnlring  of  a  carriage. 

An  allegation  in  the  decloratioB  of  ^edal 
damages  and  a  claim  therefor  is  essential  in 
order  that  they  may  be  recovered.  Street  v. 
Sinclair,  71  Ala.  110;  Brink  t>.  Freoff,  44 
Mich.  66,  6  N.  W.  B4. 

ExempUry  damages  may  be  allowed  where 
a  mortgage  was  void  for  usury  and  fraud 
and  the  mortgagee  entered  the  house  of  the 
mortgagor  in  nis  absence  and  took  the  chat- 
tels. Kemmitt  v.  Adamson,  44  Minn.  121,  46 
N.  W.  327. 

Costa  for  such  sales  as  were  properly  made 
may  be  allowed  to  a  mortgagee,  notwithstand- 
ing an  unauthorized  sale  of  the  remainder  for 
which  the  mortgagor  recovers  in  conversion. 
Kohn  D.  Dravis,  94  Fed.  288,  36  C.  C.  A.  263. 

7S.  Antonoos.— McClure  t>.  Hill,  36  Ark. 
268. 

Kanaat. —  Burton  v.  Randall,  4  Kan,  App. 
GG3,  46  Pac.  326.  Compare  Jones  v.  An- 
nis,  47  Kan,  478,  28  Pac.  166,  where  a  mort- 
gagor brought  replevin  against  a  mortgagee 
for  the  mortgaged  property  and  it  appeared 
that  two  cattle  not  included  in  the  mort- 
gage had  been  seized  and  slaughtered  by 
the  mortgagee.  It  was  held  that  the  mort- 
gagor could  not  recover  absolutely  for  the 
Tslue  of  these  two  cattle,  but  was  only  en- 
titled to  have  their  value  deducted  from  the 
amount  of  the  mortgage  debt  remaining  un- 
paid. 

Kcntvekjf. —  Brown  v.  liiillips,  3  Bush 
(Ky.)  666,  holding  that  under  the  code  the 
[XII,  D,  1,  «] 


Digitized  bvGoOglC 


18     [7  Cye.] 


CHATTEL  MORTGAGES 


to  avoid  circuity  of  action  two  enita  to  adjust  eqaittee  in  a  single  transaction  not 
being  tolerated  when  adjustment  can  be  made  in  one  suit.^ 

2.  AcAwsT  Third  Pebsons  —  a.  Id  General.  A  mortgagor  who  is  allowed  to 
retain  poBsession'*  of  mortgaged  property  may  maintain  an  action  against  one 
who  interferee  with  his  poseession  *  as  where  an  officer  makes  a  wrongful  levy* 
or  seizes  exempt  property  upon  an  execution"  or  to  recover  for  damage  to  the 
property  caaeea  by  tne  negligence  of  a  third  person ; '''  and  in  one  instance  a 
mortgagor  was  allowed  to  recover  in  a  suit  brought  in  his  own  name  on  an 
account  owing  him  which  had  been  included  in  a  mortgage."  After  the  mort- 
gagor has  parted  with  the  poaseseion  of  the  property  he  can  maintain  an  action 
on  the  case  agMoet  one  who  takes  it  from  the  hands  of  the  mortgagee,"*  bnt 


mortgagee  could  pleftd  his  claim  oa  a  connter- 

ii^cKiga<^. —  Eeamey  e.  Glutton,  101  Mich. 
lOe,  sa  N.  W.  419,  45  Am.  St.  Rep.  3B4; 
Brink  v.  Freoff,  44  Mich.  69,  6  N.  W.  94. 

iiitvReMOto.. —  Deal  v.  Osborne,  48  Minn. 
lOB,  43  N.  W.  835;  Torp  ».  Guleeth,  37  Minn. 
135,  33  N.  W.  550;  Cuahing  v.  Seymour,  30 
Minn.  301,  15  N.  W.  249  (holding  that  proof 
of  an  unpaid  balance  could  be  given  nndor  a 
general  denial). 

Veio  rorfc.— Russell  V.  Bntterfleld,  21 
Wand.   (N.  Y.)   300. 

IPtMMnjrton. —  Jacobson  r.  Aberdeen  Pack- 
ing Co.,  26  Wash.  175,  06  Pac.  410. 

TFiacoimn.—  Tennej  f .  State  Bank,  20  Wis. 
152.  Compare  Oauche  v.  Milbrath,  94  Wis. 
674,  09  N.  W.  999,  holding  that,  where  the 
mortgagee  liad  refused  e.  tender  of  the  mort- 
gage debt,  interest  should  be  allowed  the 
mortg{i|;or  from  the  time  of  such  refusal  to 
the  &s  of  trial. 

United  Stateg. —  Kohn  P.  Dravis,  94  Fed, 
288,  36  C.  C.  A.  253. 

See  9  Cent.  Dig.  tit.  "Chattel  Mortgages," 
i  308. 

Mortgagee  cannot  dispute  the  maturity  of 
the  mortgage  debt  after  he  has  exercised  an 
option  to  treat  the  whole  debt  as  due,  so  as  to 
preveot  an  application  of  the  damages  recov- 
ered by  the  mortgagor  from  going  in  reduc- 
tion of  the  mortgage  debt.  Harder  t.  Hosp, 
69  Wis.  288,  34  N.  W.  145. 

Where  the  mottgasee  has  become  entitled 
to  posieasiOQ  of  the  property  before  the  trial, 
the  measure  of  plaintifT's  damages  for  its  de- 
tention is  the  value  of  its  use  to  the  time 
when  by  proper  legal  proceedings  defendant 
became  entitled  to  its  possession.  Gaar  v. 
Lyons,  99  Ky.  672,  18  Ky.  L.  Eep.  500,  37 
S.  W.  73,  148. 

73.  Brink  v.  FrehofT,  44  Mich.  69,  6  N.  W. 
94,  40  Mich.  610. 

Set-ofi  and  counter-claim. —  Where  a  mort- 
gagee of  personal  property  took  possession  be- 
fore forfeiture,  and  the  mortgagor  brought 
an  action  for  damages,  the  mortgage  debt 
may  be  pleaded  by  the  mortgagee  in  counter- 
claim, but  he  could  not  plead  a  claim  for 
money  paid  by  him  to  third  persons  as  plain- 
tiff's surety.  Brown  t'.  Phillips,  3  Bush 
(Ky.)  05fl.  Compare  Finlcy  v.  Cudd,  42  S.  C. 
121,  20  S.  E.  32,  where  it  was  held  on  the  pe- 
culiar facts  of  the  case  that  evidence  of  what 
plaintiff  owed  defendant  was  prejudicial, 
[XU,  D.  1.  e] 


where  it  exceeded  the  largest  amount  he  could 
recover  as  damages,  sinoe  the  Jury  might  in- 
fer he  had  sustained  no  damages  at  all. 

74.  Where  the  mortgagor  has  poueasioB 
and  control,  this  is  prima  fam«  evidence  of  a 
right  to  such  possession  against  a  third  per- 
son.    Rogers  v.  King,  66  Barb.   (N.  T.)   495. 

79.  Kaneaa. —  Tallman  V.   Jones,    13   Kan. 


Miuouri. —  Buddington   P.   Maetbrook,    17 
Mo.  App.  577,  even  ^ter  condition  broken. 
fTeio  Jertey. —  Luae  V.  Jonea,  39  N.  J.   L. 
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Ohio. —  Middleaworth   « 
(Ohio)  662. 

Oreffon.^  Gregory  v.  North  Pae.  Lumber- 
ing Co.,  16  Oreg.  447,  17  Pac.  143. 

Teieaa. —  Weir  Plow  Co.  v.  Armentrout,  I 
Tex.  Civ.  App.  117,  28  S.  W.  1046,  29  S.  W. 
406. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
{  336. 

76.  Vaughan  e.  Thompson,  17  111.  78; 
Carey  v.  Gunnison,  (Iowa  1883)  17  N.  W. 
881.  But  see  Brown  v.  Carroll,  16  R.  1.  604, 
18  Atl.  283,  holding  that  the  officer  was  pro- 
tected when  the  process  was  fair  on  its  face. 

Although  the  attachment  constituted  a 
breach  of  the  condition  of  the  mortgage,  t^ 
mortgagor  may  maintain  an  action  against  on 
officer  who  wrongfully  made  the  attachment. 
Copp  t'.  Williams,  135  Mass.  401. 

Where  the  sheriff  levied,  at  the  direction  of 
the  mortgagee,  an  execution  which  ran  against 
both  mortgagee  and  mortgagor,  it  was  held 
that  replevin  against  him  woiUd  not  lie  at 
the  instance  of  the  mortgagor.  Talbot  v.  De 
Forest,  3  Greene  (Iowa)  686. 

77.  Adams  v.  Hessian,  11  Ind.  App.  698, 
39  N.  E.  530;  Ei-ans  v.  St.  Paul  Harvester 
Works,  63  Iowa  204,  18  N.  W.  881 ;  Collett  ti. 
Jones,  2  B.  Mon.  (Ky.)  19,  36  Am.  Dec.  636; 
Livor  r.  Orser,  6  Duer   (N.  Y.)   501. 

78.  Gallatin,  etc.,  Turnpike  Co.  v.  Fry,  88 
Tenn.  296,  12  S.  W.  720,  where  the  injury 
was  caused  by  a  defective  road. 

79.  Swan  v.  Thurman,  112  Mich.  416,  70 
N.  W.  1023,  where  the  mortgage  gave  the 
mortgagor  the  right  to  retain  possession  of 
the  property  covered  thereby. 

80.  Frankenthal  v.  Mayer,  64  HI.  App. 
160. 
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each  a  mortgagor  is  no  longer  entitled  to  maintain  a  poBBessor;  action,  especially 
after  defanlt  aod  posseesion  taken  by  the  mortgagee." 

b.  Measure  of  Damages.  More  than  a  nominal  recovery  may  be  obtained  by 
the  mortgagor"  for  the  measare  of  dama^  is  the  fnll  face  valae  of  the  goods 
which  are  taken  from  hie  possession."  The  damages  are  the  same  whether  the 
mortgagor  or  a  stranger  becomes  the  purchaser  of  the  property  at  tlie  sale  onder 
the  wrongful  levy.** 

E.  Aotions  by  Mortgragfee — l.  Right  of  Action  —  a.  In  Geaeral.  A  mort- 
gagee of  personal  property  may  maintain  a  possessory  action  against  one  who 
wrongfully  takes  tlie  property  from  his  possession,^  and  where  the  mortga£;ee  ia 
entitled  to  possession  he  may  maintain  an  action  for  its  conversion,"  even  before 
condition  broken."    A  mortgagee  may  also  enforce  an  immediate  right  of  posses- 


Si.  Fraakenthal  c.  Meyer,  S6  III.  App.  406 ; 
Axtord  D.  Mathews,  43  Mich.  327,  5  K.  W. 
377,  38  Am.  Rep.  185|  where  the  action  was 
brouKht  by  an  aseiraiee  in  bankruptcy.  But 
see  Vandiver  v.  O'Gorman,  67  Minn.  04,  68 
X.  W.  931,  vbere  it  was  held  to  be  no  de- 
fense to  an  action  of  trover  brought  by  * 
mortgagor  thjit  pkiintiff  had  made  default  in 
a  mortgage  wbicn  was  held  by  a.  third  party. 

88.  Tallman  c.  Jones,  13  Kan.  43S;  Ganong 
V.  Green,  64  Mich.  48S,  31  N.  W.  461;  Greg- 
ory (1.  North  Pac.  Lombering  Co.,  IE  0ns. 
447,  17  Pac.  143. 

83.  Luse  V.  Jones,  39  N.  J.  L.  707  i  Brown 
r.  Carroll,  16  R.  I.  604,  18  AtL  283. 

Even  after  condition  bioken  the  mortgagor 
is  entitled  to  recover  the  full  value  of  the 
property  against  one  who  ia  a  stranger  to  the 
mortgage.  Vandiver  v.  CGorman,  67  Minn. 
64,  58  N.  W.  831, 

84.  Leonard  e.  Hair,  133  Masa.  466. 

89.  O^eill  V.  Whitcomb,  (Ida.  1S93)  32 
Pac,  1133;  Reynolds  p.  Shuler,  5Cow,{N,  Y.) 
323;  Wolf  V.  O'Farrel,  1  Treadw.  (S.  C.) 
ISl,  Compare  Hackett  e.  Manlove,  14  Cal, 
83,  holding  that  where  a  mortgagee  had  the 
mortgaged  property  attached  and  arranged  to 
have  the  constable  hold  the  property  by  vir- 
tue of  the  mortgage  as  well  as  under  the  at- 
tachment, the  mortgagee  was  in  posseeaion  af- 
ter the  dissolution  of  tbe  attachment  and 
could  maintain  an  action  against  a  trespasser. 

Although  a  mortgage  is  Mtisfied  by  a  fore- 
ctonire  aale  at  which  the  mortgagee  is  the 
purchaser,  he  may  recover  for  a  previous  re- 
moval of  the  property  from  his  possession  by 
a  third  person.  I^Bin  «.  Griffiths,  36  Barb. 
(N,  Y,)  68. 

86.  AIoAoma,— Hoist  v,  Hannon,  122  Ala. 
^,  26  So.  157,  holding  that  a  mortgagee 
could  maintain  trover  for  the  mortgaged 
chattels  by  proof  that  different  portions  of 
the  cbattels  are  embraced  in  separate  mort- 
gages executed  by  different  persons. 

irlaiuiM,—  Ohio  p,  Byrne,  58  Ark,  280,  27 
N.  W,  243,  construing  Texas  law  and  reaching 
tbii  conclusion,  although  it  was  admitted  that 
a  mortgagee  in  that  state  could  not  maintain 
a  riatntoiy  proceeding  for  trial  at  right  of 
property. 

Jndiana. — Hunter  c,  Cronkhite,  9  Ind,  App, 
470,  38  "S.  E.  924,  action  being  against  the 
mortgagor. 
Ifaine.—  Hotchkiss  c.  Hunt,  49  Me.  213. 


Jf toUjran.— Canfleld  v.  Gould,  IIG  Mich. 
461,  73  N.  W,  660;  Grove  v.  Wise,  39  Mich. 
161,  even  though  a  mortgagee  gets  a  mare 
lien  on  the  property  for  security. 

Minnesota. —  Strickland  v.  Minnesota  l^ps- 
Foundry  Co.,  77  Minn.  210,  79  N.  W.  674. 

Moatama. —  Reynolds  v.  Fitxpatrick,  23 
Mont.  52.  67  Pac,  462. 

'SortK  Dakota. —  Donovan  e.  St.  Anthony, 
etc..  Elevator  Co.,  7  N.  D.  613,  76  N.  W.  809. 

South  Carolina, —  Montgomery  v.  Kerr,  1 
HiH  (S.  CI  291;  Wolff  e.  Farrell,  3  Brev. 
(S.  C.)   88. 

Tesos. —  Williams  r,  Beosley,  6  Tex,  Civ. 
App.  408,  29  S.  W.  321,  holding  that  wheT«  a, 
mortgagor  of  chattels  is  insolvent  and  not  ft 
resident  of  the  state,  the  mortgagee  can  sue 
one  who  has  taken  and  converted  tbem,  with 
notice  of  the  mortgage,  for  their  value,  not  ex- 
ceeding the  mortgage  debt. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  340. 

Ho  judgment  against  a  mortgagor  need  b« 
obtained  prior  to  the  mortgagee's  bringing  an 
action  of  trover  against  a  third  person  who 
has  converted  the  property.  Howard  c. 
Hutchinaon  First  Nat,  Bank,  44  Kan.  649, 
24  Pac.  983;  Howard  v.  Burns,  44  Kan.  643, 
24  Pac.  981. 

The  moTtgagee  need  not  reduce  the  prop- 
erty to  actual  posKssion  in  order  to  main- 
tain an  action  against  one  taking  the  prop- 
erty, after  forfeiture  ia  the  condition  of  the 
mortgage.  Champlin  e.  Johnson.  39  Barb. 
(N.  Y.)  606.  Compare  Snyder  v.  Hitt,  2 
Dana  (K^.)  204,  holding  that  a  mortgagee 
could  maintain  trover  for  the  conversion  of 
mortgaged  property  by  a  stranger  while  tha 
property  was  in  the  possession  of  the  mort^ 

A  cotenant  ef  the  mortgagor  who  takes  ex-. 
elusive  possession  of  the  property  and  refuses, 
to  recognize  the  mortgagee's  rights  is  liable 
to  him  for  a  conversion.  Fiquet  c.  Allison^ 
12  Mich.  328,  86  Am.  Dec.  54. 

87.  Wright  p.  SUrks,  77  Mich.  221,  43 
N.  W.  868;  Chadwick  v.  Lamb,  29  Barb. 
(N.  Y.)  618  (where  the  mortgagee's  right  of 
posaeasion  accrued  through  a  breach  of  an 
insecurity  clause);  Sandager  t:  Northern 
Pac.  Elevator  Co.,  2  N.  D.  3.  48  N.  W.  438. 

Accrual  of  right  of  action. —  Where  a  mort- 
gagee's action  is  for  a  fraudulent  removal  of 
the  property,  the  statute  of  limitations  be- 
[XII,  E.  I.  a] 
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Bion  io  an  Action  of  replevin,'*  even  tbongh  be  is  not  the  abeolnte  owner  of  die 
propertT;"  but  he  i^  not  reqairod  to  entree  his  rigbta  against  the  epedfic  prop- 
erty nnder  the  mortgage." 

b.  Against  Levying  Offleer  —  (i)  In  GsimRAL.  Where  property  covered 
by  a  chattel  mortgage  is  seized  by  a  sherifi  on  process  against  the  mortgagor, 
the  mortgagee  may  maintain  a  posseeeory  action  against  the  officer  provided  the 
mortgagee  was  in  posseBsion  of  the  property  *'  or  was  entitled  to  an  immediate 
right  of  possession  at  the  time  of  the  seizure,**  and  the  danger  of  loss  which  is 


vinB  to  run  in  defendant's  favor  from  the 
time  of  remoral  unless  the  fraudulent  intent 
m<  not  apparent  then,  in  which  case  the 
■tatute  will  ran  from  the  time  when  plaintiff 
with  due  diligence  discovered  the  fraud. 
Reed  v.  Uattbewa,  102  Ga.  189,  2»  8.  E.  173, 
U  Am.  St.  Rep.  164. 

8S.  /ndtana.— Reckcr  xs.  Kilgore,  62  Ind. 
10,  B^inat  the  widow  of  the  mortgagor. 

£iMt«iu, —  Brookover  ti.  Eaterly,  12  Kan. 
140. 

JfOMM. —  Pickard  p.  Low,  IS  Me.  48. 

Miohigan. —  Campbell  i>.  Quackenbush,  33 
Mich.  267,  where  the  action  was  against  a 
bailee  of  Uie  mortgagor  and  demand  was  held 
to  be  neceesar^  to  make  the  detention  wrong- 
foL 

Jfcio  rorfc.— Fuller  p.  Acker,  1  HilUN.Y.) 
473. 

WfacoMtn^-Welch  v.  Sackett,  12  Wis.  243. 

Bee  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
t  316. 

A  pottloB  only  of  the  indebtedneia  Hcnred 
by  a  mortgage  need  be  held  by  the  mortgage* 
Ib  order  to  entitle  him  to  maintain  repleyin 
■gainat  a  third  person  for  the  chattels. 
Hachette  d.  Wanlese,  1  Colo.  225. 

Replevin  win  not  lie  against  a  ret«iTer,  in 
charge  of  partnership  property  under  ap- 
pointment t^  a  court  of  competent  juTisdia- 
lion,  t^  a  mortgagee  who  has  a  mortgage 
valid  against  the  interest  of  one  partner. 
Prankbouser  \>.  Worrall,  61  Kan.  404,  32  Fac. 
1097. 

89.  Woodland  Bank  v.  Duncan,  117  Cal. 
412,  49  Pac.  414. 

After  a  sale  of  mortgaged  property  by  « 
tmstee  under  a  mortgage  deed  of  trust,  the 
trustee  can  bring  an  action  to  recover  pos- 
session of  it  from  a  third  person  in  order  to 
deliver  it  to  the  vendee,  Lacey  "o.  Giboney, 
36  Mo,  320,  88  Am.  Dec.  146. 

Suit  on  an  account  included  fn  a  mortgage 
may  be  maintained  in  the  name  of  the  mort- 
gagee after  the  account  has  been  assigned  to 
him.  Ommme  r.  Firminich  Mfg.  Co.,  110 
Iowa  SOS,  81  N,  W,  701. 

00.  Parlin,  etc.,  Co.  v.  Moore,  (Tex.  Civ. 
App.  1002)  66  S.  W,  708. 

91.  Colorado. —  Burchinell  v.  Koon,  25 
Colo.  69,  52  Pae.  1100;  Poundstone  v.  Holt, 
B  Colo.  App,  66,  37  Pac.  35  (where  the  mort- 
gagee mamtained  his  possession  through  the 
medium  of  an  agent) , 

lllinoit. —  Cummins  c.  Holmes,  100  HI.  IS, 
where  the  officer  seized  the  goods  on  a  void 
execution, 

jrM«a«Au«e(t«.— Allen  v.  Wright,  134  Uaas, 
347. 

[XII,  E,  1.  a] 


Miiuniri. —  Eausmaun  c.  Hope,  20  Ho. 
App.  193,  even  though  the  mortgage  debt 
was  not  due.  Compare  Howell  v,  Caryl,  50 
Mo.  App.  440,  holding  that  in  such  a  case  it 
was  immaterial  that  the  mortgage  was  not 
duly  executed,  since  the  mortgagee  could 
maintain  hie  action  as  a  pledgee. 

Nebraska. —  Hakanson  v.  Brodke,  36  Nebr, 
42,  53  N.  W.  1033. 

See  9  Cent.  Dig.  tit.  "Chattel  Mortgages," 
i  318. 

9S.  Alabama. —  Jordan  c.  Wells,  104  Ala. 
383,  16  So.  23,  after  the  law  day  had  passed. 

California.^  Stringer  p.  Davis,  35  Cal.  25. 

/lIinot«.~  Quinu  v.  Bchmidt,  01  111.  84; 
Udell  P.  Slocum,  66  III,  App,  216,  in  which 
cases  plaintiff's  right  of  possession  grew  out 
of  the  breach  of  an  insecurity  clause  caused 
by  defendant's  levy. 

Indiana.— SjUn  p.  Bradley,  US  Ind.  345, 
16  N.  E.  805,  17  N,  E.  610,  after  the  mort- 
gagee had  sold  the  goods  under  a  power  of 
sale  contained  in  the  mortgage. 

Iowa. —  Tieman  p.  Haw,  49  Iowa  312, 
where  the  mortgaged  property  was  seized  by 
a  sheriff  on  a  criminal  complaint  against  the 
mortgagor,  and  destroyed  after  coming  into 
his  possession. 

JTanstu. —  Johnson  V.  Anderson,  60  Kan, 
678,  67  Pac,  613, 

Maine. —  Ferguson  v.  Thomas,  26  Me.  400; 
Welch  p.  Whittemore,  25  Me.  86  (where  there 


MastachuaetU. —  Fuller  v.  Day,  103  Mass. 
481,  against  a  tax-collector  who  sought  to 
enforce  a  tai  against  the  mortgagor. 

Michigan. —  Worthington  v.  Hanna,  23 
Mich,  530.  But  see  Macomber  p.  Saiton,  28 
Mich,  516,  where  an  officer  was  protected  so 
long  as  he  was  proceeding  in  due  course  un- 
der the  statute  to  a  sale  of  the  mortgagor's 
interest,  notwitlistanding  the  mortgage  was 
past  due  and  unpaid. 

JfissiMtppi. — -  Stamps  v.  Oilman,  43  Miss. 
456.  after  condition  broken. 

Sebraaka. —  Stuart  p.  Alexander,  )4  Nehr, 
37,  14  N.  W.  656. 

Sew  Jersey. —  Smith  P.  Koenig,  67  N,  J,  L, 
486,  31  AO.  079;  Miller  e.  Shreve,  29  N,  J,  L. 
250  (before  default) ;  Freeman  v.  Freeman, 
17  N.  J.  Gq,  44. 

.Vew  Yorfc.— Swift  p.  Hart,  12  Barb. 
(N,  Y.)  630;  (Jelhaar  p.  Roes,  1  Hilt.  (N.  Y.) 
117  (after  foreclosure  proceedings  had  been 
begun);  Russell  p.  Butterfield,  21  Wend. 
(N.  Y.)  300  (although  the  mortgage  is  not 
yet  due). 

Ohio.— Ashley  p.  Wright,  19  Ohio  St  201 
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thereby  caused  is  not  a  toaterial  oneetioti,**  for  the  levy  of  itaelf  constitatee  a 
coDvereioD." 

(n)  DsMAim  —  (a)  In  General.  In  tlie.abaeace  of  statote  it  is  not  necessary 
for  a  morteagee  with  an  immediate  right  to  possession  to  make  a  demand  on  &a 
officer  levying  an  execation  or  attachment  wnt  on  the  mortgaged  property,  befortt 
oommeocing  an  action  of  replevin  to  recover  it"  or  trover  for  the  vatne  thereof." 
"Where  the  mortgagee  did  not  have  an  immediate  right  of  poseeseion  so  that  the 
taking  was  not  wrongfnl  as  to  him,  a  demand  is  necessary,"  but  after  demand 
replevin  can  be  broogut.' 


(on  breach  of  stipnlation  in 
eUiue)  i  Johnaon  r.  NelBon,  2  Ohio  Dee. 
(Reprint)  487,  3  West.  L.  Month.  300  (ftl- 
thongh  the  mortgage  debt  was  not  due). 

Bouth  Carolina. — Wylie  v.  Ohio  RiTer,  etc., 
B.  Co.,  48  S.  C.  406,  26  6.  B.  076;  Willlanu 
V.  DobMU,  20  S.  C.  110,  1  S.  E.  421  (after 
breach  of  eoadition)  ;  Bpriggt  t>.  Camp,  2 
Speen  (S.  C.)  IBl  (before  the  maturity  of 
the  mortga^  debt). 

Btmlk  Dakota. —  Coughran  v.  Simdbadc,  9 
S.  D.  483,  70  N.  W.  644,  on  breftch  of  a  stipn* 
lation  in  an  inaecori^  clause. 

ITuoontin. —  Fiiabee  v.  LMigworthf,  1 1 
Wi>.  375. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgagee," 
f  313. 

ES*et  of  iasectuitj'  cUnae. —  Where  a  chat- 
tel mortgage  authoriiea  the  mortgagees  to 
take  pnanmniftn  irheuever  they  deem  theni' 
•dvea  inseeore,  they  may  maintain  ut  action 
of  replevin  against  a  eneriff  who  has  levied 
an  aUactamoit  on  the  proper^,  although  the 
mortgage  be  not  due.  Rceenfield  v.  Case,  87 
Mich.  205,  49  N.  W.  630. 

93.  HuellmanUl  v.  Vinton,  118  Mich.  47, 
70  N.  W.  412;  Eelly  v.  Purcell,  S  Ohio  Deo. 
(Reprint)  920,  8  Am.  L.  Rec.  705  (where 
plaintiff  held  other  security  but  was  nerer- 
thelna  allowed  to  replevy  the  mortgaged 
gooda  from  the  sheriff).  But  see  Canfleld 
r.  Moore,  18  Tex.  CSv.  App.  472,  41  S.  W. 
718,  where  a  mortgage  was  given  as  security 
for  a  debt  which  was  already  amply  secured 
and  it  was  held  that  the  mortgagee  had  no 
canse  of  action  against  a  judgment  creditor 
who  levied  on  the  property. 

Actual  payment  on  the  debt  wilt  be  consid- 
ered in  reduction  of  damages.  Huellmantel 
V.  Vinton,  112  Mich.  47,  70  N.  W.  412? 

After  foieeloatm  of  a  mortgage  and  before 
the  property  had  been  sold  it  was  levied  on 
under  a  distress  warrant,  and  it  was  held 
that  the  mortgagee  could  maintain  trover 
against  the  officer  levying  the  writ.  Dean  c. 
DavU,  12  Mo.  112. 

The  Insolvency  of  the  mortgagor  need  not 
be  shown,  because  that  would  enable  any 
wTong-doer  to  compel  the  holder  of  a  se- 
curity against  a  solvent  party  to  look  to  the 
peraMial  remedy  and  give  up  the  security. 
CoBwell  V.  Jeger,  21  Ind.  App.  110,  51  N.  E. 
733}  Worthingtoo  p.  Hanna,  23  Mich.  S30; 
J.  I.  Cue  Thraahing  Mach.  Co.  e.  Campbell, 
14  Or^.  400,  13  Pao.  324. 

When  the  nuntf^  is  In  the  form  of  a  deed 
of  fanist  the  trustee  is  the  person  to  maintain 


an  action  against  an  attaching  officer  to  re- 
cover the  property,  even  though  part  of  tho 
proper^  has  beni  delivered  to  the  bene- 
flciary.  Speara  v.  Robinson,  71  Miss.  774,  IS 
So.  Ill;  Myers  v.  Hale,  17  Mo.  App.  204. 

M.  Stuart  c.  Phelps,  39  Iowa  14;  Shapard 
o.  Hynes,  104  Fed.  449,  45  C.  C.  A.  271,  Si 
L.  R.  A.  67S  (where  the  property  was  taJcen 
from  the  possession  of  the  mortgagee).  Bea 
also  Rand  c.  Barrett,  66  Iowa  731,  24  N.  W. 
630,  reaching  tho  same  conclusion  because 
the  levying  creditor  denied  the  mortgagee's 
right  to  the  propsrty  at  every  stage  in  the 
proceedings. 

»B.  Merrill  V.  Denton,  73  Mich.  628,  41 
N.  W.  823;  Jackson  e.  Dean,  1  Dougl.  (Mich.) 
610;  Whitney  v.  Levon,  34  Nebr.  443,  61 
N.  W.  972;  Keefer  r.  Greene,  16  N.  Y.  SuppU 
498,  41  N.  Y.  St.  482. 

86.  Malachiski  v.  Stellwagen,  35  Mich.  41, 
48  N.  W.  1S2  (where  the  levying  oBeet 
claimed  that  the  mortgage  was  fraudulent)  i 
Manning  e.  Monaghan,  10  Boew.   (N.  Y.)  231. 

Demand  and  refusal  is  evidence  of  a  coB- 
veralon  whether  the  officer  levying  the  attach- 
ment still  has  possession  of  the  property  or 
not.     Ferguson  v.  Clifford,  37  N.  H.  86. 

Mortgagee  need  not  pnistie  the  property 
attached  by  the  officer  and  attempt  to  re> 
claim  it  from  him  (Gaar  v.  Hurd,  92  IlL 
315)  and  does  not  waive  his  rights  by  allow^ 
ing  it  to  be  sold  under  attachment  (Butler  v. 
Case,  63  Kan.  262,  36  Pac.  330). 

A  sale  on  execution  of  mortgaged  property 
was  held  to  entitle  the  mortgagee  to  bring 
an  action  of  conversion  against  the  ofScer 
making  the  sale  without  a  demand  and  re- 
fusal.   Leonard  v.  Hair,  133  Mass.  466. 

97.  Holladay  v.  Bartholomae,  11  III.  App. 
206. 

1.  Wood  p.  Weimar,  104  U.  8.  786,  26 
L.  ed.  779.  Comporc  McOraw  v.  Bishop,  86 
Mich.  72,  48  N.  W.  167,  where  a  mortgage 
was  due  on  demand,  and  it  was  held  that  Uie 
mortgagee  was  entitled  to  bring  trover  against 
an  att^hing  creditor  of  the  mortgagor  who 
refused  to  deliver  the  property  upon  a  de- 
mand therefor,  and  that  it  was  not  necessary 
for  the  mortgagee  to  formally  declare  the 
mortgage  due  before  they  demanded  the  prop- 
erty from  the  creditor.  See  also  Brown  o. 
Cook,  3  E.  D.  Smith  (N.  Y.)  183,  where  a 
mortgage  was  payable  on  demand,  and  it  waa 
held  that  no  demand  for  payment  was  neces- 
sary in  order  to  maintain  an  action  against 
a  third  person  who  unlawfully  removed  tho 
property. 
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(d)  titatutory  Hequirement  —  (1)  Neoebsitt.  In  some  juriBdictione  it  is 
required  by  statate  tE&t  a  mortgagee  make  a  demand  for  payment  on  an  officer 
who  has  levied  on  the  mortgt^cfuropertj  before  bringing  an  action  against  him.* 
8aoh  a  demand  need  not  be  made  unlesa  there  is  a  valid  Babeieting  attachment,* 
bnt  the  circnutstance  that  the  mortgage  is  not  given  to  secure  a  definite  sum  does 
not  render  it  unnecessary^*  neither  does  a  stipulation  in  a  mortgage  giving  the 
mortgagee  an  immediate  right  to  posseaaion  in  case  the  property  is  atta^ed.* 
The  levying  officer's  failure  to  comply  with  the  demand  within  the  statntory 
period  mvee  the  mortgagee  an  immediate  right  to  possession.'  In  some  states 
the  buraen  of  taking  the  initiative  is  upon  the  officer,  and  he  must  demand  of  the 
mortgagee  the  amount  duo  on  the  mortgsfe.^ 

(2)  SnmoiENcY  —  (a)  In  Gkmehal.  The  statement  of  demand  which  must  be 
mode  to  an  attaching  officer  mnst  describe  the  property  *  and  allege  that  it  is  in 
the  poeeeesion  of  the  officer  and  demand  payment  of  the  amount  dne  on  the  mort- 
gage/ but  where  the  mortgage  was  not  given  to  secare  the  payment  of  money, 


8.  Potter  V.  UnKamej,  78  Me.  80,  2  Atl. 
844;  Johnson  v.  Sumner,  ]  Mete.  (Mobs.) 
172. 

Demand  ueceeMry  In  c«ae  of  contlitlonal 
•Ale. —  The  holder  of  ft  "  Holmee  note,"  which 
contains  a  stipuUtion  that  the  propertj  for 
which  it  is  given  shall  remain  the  property 
of  the  pa7ee  until  the  note  ia  paid,  cannot 
maintain  replevin  against  the  officer  who  hu 
attached  such  property,  until  he  hae  given 
him  fortj-eight  hours'  notice  in  writing  of 
his  claim  and  its  amount.  Monaghan  P, 
Ixmgfellow,  82  Me.  41i),  19  Atl.  S6T. 

S.  Jordan  v.  Famsworth,  15  Gray  {Mass.) 

ei7. 

When  the  attachment  suit  i«  atainst  a  per- 
son other  than  the  mortgagor,  no  demand  on 
the  attaching  officer  by  the  mortgagee  is 
necessary.  Ashcroft  r.  Simmons,  159  Mass. 
£03,  34  N.  E.  188. 

4.  Haskell  v.  Gordon,  3  Mete.  (Mass.) 
SdS,  ae  where  the  mortgage  was  given  to 
secure  the  mortgagee  from  future  liabilil?  or 
to  secure  the  performance  of  some  collateral 
»et. 

5.  Hunt  t--.  Williams,  106  Mass.  114. 
Exempt  property  moat  be  deaignated  and 

the  failure  of  a  mortgagee  to  give  an  attach- 
ing officer  an  account  of  the  amount  due  on 
the  mortgage  will  cause  him  to  lose  his  lien 
on  the  property,  although  part  of  the  prop- 
Arty  would  have  been  exempt  had  the  mort- 
gagor made  an  election  in  due  time.  Colson 
V.  WilBon,  68  Me.  41fl. .  - 

e.  Alden  V.  Lincoln,  13  Mete.  (Mass.)  204, 
decided  before  the  time  bad  been  changed 
from  twenty-four  hours  to  ten  days. 

7.  Gilmore  v.  Gale,  33  N.  H.  410,  holding 
that  a  demand  by  the  officer  upon  the  aasignee 
ot  the  mortgage  waa  a  sufficient  compliance 
with  the  statute. 

Demand  a  sufficient  notice  of  Intention  to 
foiecloK. —  A  written  demand  by  one  claim- 
ing goods  under  chattel  mortgage,  duly 
served  upon  the  officer  seixing  the  goods  on 
execution,  that  the  goods  be  returned  to  the 
place  from  whence  they  were  taken,  is  a  suffi- 
cient indication  that  the  party  claiming  the 
goods  intended  to  proceed  to  a  foreclosure  of 
his  mortgage  thereon,  as  he  has  the  right  to 
do  under  its  terms,  and  if  the  other  fails  to 
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oomply  with  such  demand  an  action  for  con- 
version will  lie.  Wells  v.  Chapman,  69  Iowa 
658,  13  N.  W.  841. 

Heceaaity  of  demand  on  officer  not  changed 
by  requirement  of  deposit  by  him  before  levy. 
—  The  written  notice,  required  by  Jowa  Ck>de 
(1873),  1  3055,  ^to  be  given  to  the  officer 
holding  the  goods  before  replevin  of  property 
aeixed  under  execution,  is  not  dispensed  with 
in  replevin  by  a  mortgagee,  by  Iowa  Acts 
(1886),  c.  117,  which  authorizes  the  levy  of 
execution  on  mortgaged  property  on  a  tender 
or  deposit  of  the  amount  due  on  the  mort- 
gage before  the  levy,  and  it  ia  immaterial 
that  no  tender  or  deposit  was  made.  Dan- 
forth  V.  Harlow,  76  Iowa  236,  40  N.  W. 
822. 

8.  Moriarty  v.  Lovejoy,  23  Pick.  (Mass.) 
321,  holding  a  deecription  of  the  property  by 
reference  to  the  town  records  was  insufficient. 
See  also  Woodward  v.  Ham,  140  Mass.  154, 
2  N.  E.  702,  where  the  demand  mentioned 
only  a  partial  list  of  the  articles  mortgaged 
and  did  not  refer  to  the  mortgage  itself  for 
an  enumeration  of  the  articles  claimed,  and 
it  was  held  to  be  insufficient  and  that  replevin 
would  not  lie  against  the  officer. 

Necessity  for  identifyinK  property. —  It  ia 
sufficient  for  a  mortgagee  to  describe  the 
mortgaged  goods  by  a  reference  to  the  sched- 
ule, and  as  a  whole  or  a  part  of  the  goods 
attached  by  an  officer  in  a  particular  house, 
unless  Ihe  officer  call  upon  the  mortgagee  to 
select  and  identify  the  articles  more  particu- 
larly. Codman  r.  Freeman,  3  Cush.  (Mass.) 
306.  Compare  Harding  v.  Cobum,  12  Mete. 
(Mass.)  333,  46  Am.  Dec.  680,  holding  that 
the  rule  which  requires  the  owner  of  chat- 
tels mixed  with  other  property  to  point  out 
hia  own  and  demand  them  of  the  officer 
does  not  apply  to  the  holder  of  a  mortgage 
covering  all  future-acquired  property  which 
he  honestly  believed  to  be  legally  operative. 

9.  Moriarty  t>.  Lovejoy,  23  Pick,  (Mass.) 
321.  But  see  Brewster  v.  Bailey,  10  Gray 
(Mass.)  37,  holding  that  an  express  demand 
for  payment  was  not  essential  to  the  valldit? 
of  the  notice. 

Where  the  property  has  been  attached  on 
two  writs,  and  the  demand  made  by  the  mort- 
gagee was  expressly  limited  to  one,  the  mort- 


D,8ilizedb,G00gle 


CSATTEL  MORTGAGES 


[7  Cye.]     33 


the  Btatement  maj  iotim&te  that  the  mortgagee  claimB  to  hold  the  property  pnr- 
saact  to  a  mortf^ge,  in  place  of  demanding  payinent.'"  The  demand  may  be 
signed  bj  an  attorney  and  may  Btate  an  alternative  claim  of  title  under  a  pledge." 

(b)  Btatbmrht  of  Amodht.  A  mortgagee  in  making  demand  npon  an  omcer 
who  has  attached  the  mortgaged  property  may  describe  the  sum  due  on  the  note 
secured  aa  dae  npon  the  niortgage,>*  and  it  has  been  held  that  a  demand  was  not 
invalidated  by  failing  to  specify  the  rate  of  interest  which  the  mortgage  bore ; " 
bnt  there  was  not  a  sufficient  compliance  with  the  statnte  where  the  amonnt  stated 
iodaded  a  anm  not  secared  by  the  mortgage,"  or  where  a  gross  amount  was  stated 
composed  of  the  aggr^;at«  of  sereral  distinct  demands  which  were  secnred  by  the 
mortgaee." 

(3)  TiHB  07  Maeinq.  Demand  tipon  the  officer  levying  an  execution  or 
attachment  writ  on  the  morteaged  propwty  must  he  made  \>y  the  mortgagee  within 
a  reasonable  time,"  and  while  the  proper^  is  still  in  possession  of  the  mortgpgje," 


gagee  cannot  maintain  replevin  asainat  the 
officer  for  refuiing  to  comply  with  the  de- 
majid  (Macomber  v.  Baker,  3  Allen  {Mass.) 
241},  even  though  there  woa  no  formal  taking 
except  in  the  flrat  suit  and  the  mortgagee 
liad  not  been  informed  of  the  aubeequent  suits 
(Howe  r.  BarUett,  1  Allen  (Mass.)  29),  but 
il  the  mortgagee  makes  a  second  demand 
within  a  reasonable  time  he  can  commence 
Another  action  to  recover  the  property 
(Crosby  V.  Baker,  6  Allen   (Mass.)   295). 

Where  there  are  two  mottgaEea  made  by 
the  same  debtor  covering  different  portions  of 
the  property  attached,  a  aufficieut  statement 
And  demand  as  to  one  mortgage  will  prevail 
pro  (onto,  although  it  be  insufficient  as  to  the 
other,  ^monds  t>.  Parker,  3  Uetc.  (Mass.) 
144. 

10.  Codman  v.  Freeman,  3  Cush.  (Mua.) 
306. 

11.  Fetti«  V.  Kellogg,  7  Cush.  (Mass.) 
466. 

Denuuid  for  payment  of  a  mortgage  due  on 
demand  is  not  necessary  to  entitle  a  mort- 
gagee to  bring  trover  for  mortgaged  property 
against  a  sheriff  who  has  had  a  proper  notice 
of  the  mortgagee's  rights.  Alden  v.  Lincoln, 
13  Mete.   (Uaaa.)   204. 

12.  Degnan  v.  Farr,  126  Mass.  297.  Com- 
pare Bicknell  e.  Cleverly,  12S  Mass.  164,  hold- 
ing that  an  assignee  of  a  mortgage  could  de- 
scribe the  debt  as  an  amount  due  bim  on  the 
mortgage  when  he  made  a  demand  upon  an 
officer  who  had  attached  the  property. 

13.  Robinson  v.  Sprague,  125  Mass.  682, 
where  the  actual  rate  of  interest  was  seven 
per  cent  and  a  demand  for  the  l^al  rate  of 
■ix  per  cent  was  presumed  in  the  abaenec  of 
any  demand  for  interest  See  also  GrOHsett  r. 
Sanborn,  S  Qray  (Mass.)  218,  where  a  de- 
mand was  made  on  an  officer  for  a  certain 
■tun  which  included  both  principal  and  in- 
terest aa  the  mortgage,  and  it  was  held  to  be 
•nfficient. 

14.  HUls  V.  Farriugton,  3  Allen  (Mass.) 
427.  But  see  Melvin  c.  Fellows,  33  N.  H. 
401,  holding  that  a  mortgagee  who  rendered  a 
true  account  would  not  be  subject  to  loss 
because  eome  portion  of  the  whole  of  his 
debts  or  the  evidence  of  their  existence  was 
incorrectly  deaeribed  in  the  condition  of  the 
Biortgageu 


Effect  of  mistake. — An  account  rendered  by 
a  mortgagee  to  an  attaching  officer  is  not  a 
false  account  entitling  the  i^cer  to  hold  the 
property  discharged  from  the  mortgage  be- 
cause it  inadvertently  included  more  than 
was  due.  Putnam  o.  Osgood,  51  N.  H.  192. 
Compare  Johnson  p.  Sumner,  1  Mete.  (Mass.) 
172,  holding  that  a  misstatement  in  the 
amount  of  interest  was  not  a  defect  where  tne 
securities  were  not  within  reach. 

IB.  Johnson  «.  Sumner,  1  Mete.  (MILsb.) 
172.  But  see  Rhode  Island  Cent.  Bank  v. 
Danforth,  14  Gray  (Mass.)  123,  where  the 
demand  stated  that  B  has  a  large  claim 
against  A,  aa  aecurity  for  which  the  said 
mortgage  was  given;  B  holds  claims  and  de- 
mand of  his  own  against  A,  amounting  t« 
110,000,  on  which  A  has  paid  part  leaving  a 
specifled  balance  due.  The  payments  were  the 
result  of  sales  of  the  mortgaged  property, 
the   proceeds   of  which   hod   been   applied  in 

Eayment  of  the  mortgage  debt,  and  it  was 
eld  on  these  facts  that  there  had  been  a 
Bufflcient  demand  on  the  officer.  Compare 
AshcToft  r.  Simmons,  151  Mass.  497,  24  N.  E. 
39S|  where  the  mortgagee  had  an  election  aa 
to  which  of  two  things  the  mortgage  should 
secure,  and  his  demand  for  payment  of  ■ 
gross  sum  due  on  the  mortgage  represented 
by  cash  and  notes  not  yet  due  was  held  to  be 
a  sufficient  election  that  the  mortgage  should 
secure  the  payment  of  money. 

Parol  evlclence  may  be  introduced  to  estab- 
lish the  truth  of  the  account  of  the  amount 
due  the  mortgagee  and  of  the  consideration 
of  the  mortgage.  Hauaon  v.  Herrick,  100 
Mass.  323. 

16.  Brackett  v.  Bullard,  12  Mete.  (Masa.) 
308  (holding  that  ten  montha  was  not  a  rea- 
sonable time  when  no  explanation  for  the  de- 
lay was  given);  Tapley  e.  ButterHeld,  1  Mete. 
(Maaa.)  E15,  35  Am.  Dec.  374  (holding  that 
thirteen  days  was  a  reasonable  time ) .  Com- 
pare Crosby  v.  Baker,  8  Allen  (Mass.)  295, 
where  a  second  demand  correcting  a  mistake 
in  an  earlier  one  was  twenty  days  after  the 
rendition  of  judgment  in  the  suit  and  it  wa« 
held  to  be  made  within  a  reasonable  time,  as 
the  officer's  position  had  not  changed  In  the 
meantime. 

17.  Granger  v.  Kellogg,  3  Gray  (Moss.) 
490,  holding  that  the  mort^gee  could  not  sell 
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althongh  demand  may  be  made  after  the  officer  has  parted  with  his  interest  ia 
the  property." 

(m)  Yauditt  op  ArFACnxEUT  Claim.  Where  property  which  has  been 
levied  on  in  an  action  against  a  mortgagor  is  replevied  from  the  officer  by  the 
mortgagee,  it  cannot  be  ehowii  in  defense  to  the  replevin  suit  that  the  mortgage 
is  in  fraud  of  creditors  withont  proof  tliat  the  attachment  debt  in  fact  existed ;  '* 
and  althongh  the  officer  must  set  in  reliance  on  valid  process*'  it  ia'not  sufficient 
merely  to  prove  the  existence  of  the  writ  of  attachment." 

o.  Affainst  Hortga^oF  —  (i)  Iff  G enseal.  When  there  is  no  agreement 
entitling  the  mortgagor  to  possession,  the  mortgagee  may  bring  replevin  for  the 
mortgaged  property  before  the  maturity  of  the  mortgage  debt,''  bat  a  stipnlar 
tioQ  giving  tiie  mortgagor  a  right  to  possession  bars  any  action  before  default  in 
the  condition  of  the  mortgage.''  There  is  authoritv,  Iiowever,  for  the  doctrine 
that  an  absolute  disposition  of  the  property  in  denial  of  the  mortgagee's  interest 
is  a  conversion  for  which  trover  will  lie.**    The  mortgagor's  denial  of  the  mort- 


&  portion  of  the  property  and  then  demand 
the  balance  from  the  officer. 

18.  Tapley  v.  Butterfleld,  1  Mete.  (Mass.) 
616,  36  Am.  Dec.  374. 

19.  Badger  v.  Batavia  Paper  Ufg.  Co.,  70 
lU.  302;  Bralej  v.  Bjraea.  20  mnn.  43S 
(holding  that  the  papers  in  the  attachment 
suit  were  not  sufficient  to  prove  the  validity 
of  the  debt  on  which  the  attachment  was 
founded).  Compare  Davie  r.  Ransom,  20  III. 
100,  where  a  mortgage  was  allowed  to  be  re- 
ceived in  evidence  again«t  one  who  had  not 
shown  himself  to  be  a  creditor,  although  it 
had  been  declared  void  by  a  previous  decision 
of  the  court. 

aO.  Halsey  v.  ChrisUe,  21  Wend.  (N.  Y.) 
9,  where  the  affidavit  in  attachment  was  in- 
sufficient to  confer  jurisdiction  and  the  at- 
taching party  was  not  allowed  to  show  that 
possession  did  not  accompany  the  mortgage. 

A  mere  naked  tieapaisei,  sued  by  the  mort- 
gagee in  trover  for  the  conversion  of  mort- 
gaged property,  cannot  question  the  validity 
of  the  sale  by  plaintiff  of  a  portion  of  tho 
mortgaged  'property,  or  complain  of  the  ap- 
plication of  the  proceeds  as  between  different 
dehta  of  the  mortgagor,  or  ask  an  allowsnce 
or  deduction  of  profits  on  resale  of  property 
purchased  by  mortgagee  at  his  own  sale. 
Broughton  t>.  Atchison,  62  Ala.  62. 

A  wrongful  sale  by  a  mortgagM  b«foie  the 
maturity  of  the  moitgage  indebtedseaa  will 
not  prevent  him  from  defending  his  posses- 
sion against  an  attsching  creditor  whose  at- 
tachment is  invalid.  Gary  v.  Everett,  107 
Mich.  654,  85  N.  W.  506. 

el.  James  c.  Tan  Duyn,  46  Wis.  612. 

22.  Ferguson  v.  Thomas,  26  Me.  496 ;  Pick- 
ard  V.  Low,  15  Me.  4B;  Eldridge  v.  Sherman, 
70  Mich.  2G6,  38  N.  W.  256;  Kellogg  v.  Olstm, 
34  Minn.  103,  24  N.  W.  364;  Fletcher  v. 
Neudeck,  30  Minn.  12S,  14  N.  W.  513;  Mert- 
ens  c.  Kielmann,  79  Mo.  412, 

Where  the  mortgaged  property  was  not  in 
OMe  at  the  time  of  the  execution  of  the  mort- 
gage, the  mortgagee  cannot  maintain  trover 
against  the  mortgagor  for  a  sale  thereof  unUl 
after  the  mortgagee  has  reduced  the  property 
to  poasessloo.  Fleetham  r.  Reddick,  S2  Hun 
(N.  Y,)  390,  31  N.  Y.  SuppL  342,  63  N.  Y. 
St.  791. 
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23.  Dakota. —  Madison  Nat.  Bank  v. 
Farmer,  B  Dak.  282,  40  N.  W.  345. 

IHinoit. —  Simmons  e.  Jenkins,  76  111.  479. 

Maine. —  Ingraham  e.  Martin,  15  Me.  373. 

New  York. —  Hathaway  r.  Brayman,  42 
N.  Y.  322,  1  Am.  Rep.  624;  Redman  r. 
Hendricks.  1  Sandf.   {N.  Y.)   32. 

Oftto.— Curd  f>.  Wunder,  6  Ohio.  St.  B2. 

Vermont.—  Cslkina  v.  Clement,  64  Vt  636. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgiges," 
i  310. 

Payment  of  mortgage  debt  pending  an  ac- 
tion of  leplerin  by  the  mortgagee  against  tho 
mortgagor  entitled  defendant  to  judgment. 
O'Connor  p.  Vsn  Hoy,  29  Oreg.  605,  45  Pac. 
762. 

Where  the  mortgaged  chattel  waa  hired  to 
the  mortgagee  in  order  to  pay  interest  on  the 
bond  representiuK  the  mortgage  debt  and  the 
mortgagor  retook  the  property  before  the 
period  for  hiring  had  elapsed,  it  was  held 
that  the  mortgagee  might  maintain  trover 
for  the  property.  Bowen  v.  Coker,  2  Rich. 
(S.  C.)    13. 

S4.  Matter  of  Hicks,  20  Mich.  280;  Whita 
V.  Phelps,  12  N.  H.  382;  MUlar  f.  AUen,  10 
R.  I.  49. 

For  a  mortgagor  to  take  the  property 
from  an  attaching  officer  by  the  appointment 
of  a  receiptor  was  held  not  to  constitute  & 
wrongful  taking  or  detention  by  him,  al- 
though the  property  remained  in  his  house 
and  waa  used  by  him.  Simpson  v,  McFarland, 
18  Pick.  (Mass.)  427,  29  Am.  Dec.  602. 

Wlten  removal  conatltntei  conversion. —  A 
removal  of  mortgaged  chattels  without  the 
consent  of  the  mortgagee,  as  required  by 
the  mortgage,  is  no  conversion  thereof,  if 
there  be  no  intent  or  act  of  placing  them 
beyond  his  reach  (Metcalf  v.  McLaughlin, 
122  Mass.  84),  aa  where  lumber  waa  re- 
moved to  save  it  from  injury  by  water 
and  waa  subsequently  burned  (Smith  v.  An- 
derson, 70  Vt.  424,  41  Atl.  441),  and  a 
fortiori  mere  contemplated  sales  do  not 
amount  to  a  conversion  (Jones  v.  Smith,  123 
Ind.  586,  24  N.  E.  388}  ;  but  delivery  of  th« 
property  to  a  purchaser  renders  the  mort- 
gagor guilty  of  conversion  (Dean  o.  Cush- 
man,  95  Me.  454,  SO  Atl.  BS,  86  Am.  St  Rep. 
426). 
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gagee's  intelvst  after  defanit  in  the  coDdition  of  the  mortgage  will  conetitnte  a 
converson* 

(n)  DsxASD."  Althoagb  a  mortgage  edpnlates  that  a  mortgagee  is  entitled  to 
poBBession  after  default,  a  demaad  for  posseseion  muBt  be  made  on  the  mortgagor 
before  replevin  can  be  maintained  against  him." 

d.  Arainat  Parebaser  at  Ezecntlon  Sale — (i)  Iif  Oeitebal.  Keplevin  will 
lie  b;  the  mortgagee  of  chattels  who  is  entitled  to  their  immediate  posaeesion 
agaiDBt  a  purchaser  of  the  property  at  a  sale  on  execntioa  against  the  mor^;&gor," 
or  trover  against  a  pnrchaser  at  an  attachment  sale." 

(n)  DsMAim.  It  is  not  necessary  to  make  a  demand  for  the  property  before 
a  mortgagee  commences  an  action  against  one  who  purchases  from  the  mortgagor," 
except  in  those  jurisdictions  where  a  mortgage  is  regarded  as  merely  giving  a 
lien  on  the  property.^ 

e.  EtTeet  of  Kortfiraffor's  Bierht  to  Possasslon.  Althongh  a  mortgagee  may  sue 
a  third  person,  snch  as  an  attaching  officer,  for  injury  to  his  reversionary  interest 
while  the  mortgagor  has  a  right  to  the  possession  of  the  mortgaged  chattels  for  a 
definite  terna,"*  be  cannot  maintain  a  possessory  action  against  a  third  person 


as.  BoMh  V.  Si.  Lonia  Type  Foundr;,  21 
Mq.  App.  118.  Compare  Mattingly  r.  Paul, 
88  Ind.  05,  holding  a  mortgagor  guilty  of 
coDvenioa  when  he  agreed  to  pa^  the  debt 
or  deliver  the  chattel  on  a  certain  day  and 
failed  to  do  either. 

26.  Demand  foi  payment  of  a  note  aecnred 
by  chattel  moiHgage  ia  not  necesgary  before 
an  action  by  the  payee  to  aecure  poaseaaion 
of  the  chattela.  Acme  Harvester  Co.  v.  Bat- 
terfield.  12  S.  D.  Bl,  80  N.  W.  170. 

27.  Mertens  v.  Kielmann,  79  Mo.  412;  Mon- 
not  P.  Ibert,  33  Barb.  (N.  Y.)  24;  Robert*  v. 
Norris,  S7  Ind.  386.  Compare  Henby  v. 
Fowgj,  7  Ind.  264,  where  the  mortgage  pro- 
vided that  the  mortgagor  waa  to  be  entitled 
to  posaeesion  till  it  was  demanded  by  the 
oiortgHgEe.  Contra,  Morris  c.  Rueka,  82  Miu. 
76. 

It  ia  not  neceiaaiy  to  demand  poaModon 


not  complying  vitb  ue  demand  (Taylor  v. 
Hodgee.  106  N.  C.  344,  11  S.  E.  166),  as 
where  he  eets  up  a  verbal  agreement  that  he 
waa  to  be  allowed  to  retain  posBeesion 
(Moore  v.  Hurtt,  124  N.  C.  27,  32  S.  E.  317). 
Compart  Nordman  v.  Wilkina,  2S  Ark.  191, 
holding  that  the  continued  use  and  posaea- 
sion  by  the  mortgagor  of  chattels,  after 
breach  of  condition  or  non-payment  of  the 
mortgage,  waa  such  adverie  possesaion  as 
would  entitle  the  mortgagee  to  bring  an 
action  for  the  posaeesion  of  the  property 
without  first  having  demanded  the  same. 

28,  Kennedy  c.  MoCarron,  18  Ark.  166; 
Mercer  v.  Tinsley,  14  B.  Mon.  (Ky.)  220; 
Lamb  f>.   Johnson,   10  Cush.    (Mass.)    126. 

ForecloanM  on  part  of  the  mortgaged  prop- 
erty U  no  bar  to  an  action  by  the  mortgagee 
against  a  purchaser  for  the  conversion  of 
the  baUnce.  De  Smet  Firat  NaL  Bank  v. 
Northwestern  Elevator  Co.,  4  S.  D.  409,  67 
N.  W.  77. 

29.  Crocker  v.  Atwood,  144  Haas.  fiSS,  12 
".  E.  421,  where  the  right  to  poaaession  ' 


obtained  fay 
1ct7  caoMd 


by  the  attachment. 


Odenkirehen, 


30.  Connectiaut. —  Pease 
42  Conn.  416. 

Katuaa. — Bankine  v.  Oreer,  38  Kan,  343, 
IS  Pac.   aso,  6  Am.   St.  Bep.   751. 

Maine.—  Partridge  v.  Swaicy,  46  Me. 
414. 

Minnetota. —  Braley  V.  Barnea,  20  Minn. 
436. 

«eu>  Tort.— Keefer  v.  Greene,  16  N.  Y. 
Suppl.  498,  41  N.  Y.  St.  452.  But  see  Hath- 
away p.  Brayman,  42  N.  V.  322,  1  Am.  Rep. 
624,  holding  that  a  mortgagee  must  exerriae 
some  of  the  rights  conferred  by  the  mort- 
gage to  entitle  him  to  posBeesion  before  suin^ 
a  purchaser   for  conversion  of  the  property. 

Where  the  property  wag  fraudulently  M- 
creteA  by  a  purc^aer,  no  demand  was  hrid 
to  be  necessary  before  the  mortgagee  could 
bring  an  action  to  recover  it.  Boise  t.  Knox, 
10  Hetc.   (Maaa.)   40. 

31.  Cadwell  P.  Pray.  41  Mich.  307,  2  N.  W. 
62;  Sanford  P.  Duluth,  etc..  Elevator  Co.,  2 
N.  D.  6,  48  N.  W.  434. 

32.  Benton  P.  HcCord,  96  Ga.  393,  23  B.  E. 
392  (although  the  mortgagee  had  a  mere 
lien) ;  (loogina  p.  Qilmore,  47  Me.  9,  74  Am. 
Dec.  472;  Forbes  p.  Parker,  18  Pick.  (Mass.) 
462  (where  the  officer  did  not  pursue  the 
proper  atatutory  mode  of  attaching  tbe  prop- 
erty) ;  Manning  p.  Monaghan,  23  N.  Y.  639. 
Compare  Hall  p.  Snowhill,  14  N.  J.  L.  6, 
holding  that  the  mortgagee  could  bring  an 
action  on  tbe  case  against  a  trespaseer  who 
aeized  the  property  while  it  was  in  the  pos- 
session of  the  mortgagor. 

A  aale  by  a  iheiiff  of  the  mortgaged  piop> 
erty  in  parcels  is  a  breach  of  his  duty,  be- 
cause he  is  only  entitled  to  sell  the  equity 
of  redemption,  and  the  mortgagee  can  sue 
the  sheriff  directly  for  auch  a  sale  and  ia 
not  obIi(^  to  search  out  the  purchasers  of 
the  various  parcels  and  proceed  against 
them.  Harvey  c.McAdams,  ^  Mich.  472; 
Worthington  p.  Eanna,  23  Mich.  630;  Man- 
ning p.  Monaghan,  28  N.  Y.  685  la/firming 
10  Boaw.  (N.  Y.)  231].  But  see  Hull  e. 
Carnley,  17  N.  Y.  202,  where  the  aherilT  sold 
in  parcels  but  no  injury  to  the  reversionary 
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before  the  end  of  the  term  during  which  the  mortgagor  is  entitled  to'posBesBion.*' 
Where  propertr  seized  by  a  shenS  while  the  mortgagor  has  a  right  to  its  posses- 
sion is  detained  after  that  right  ceases,  the  mortgagee  can  maintain  replevin 
agfdnst  the  officer."* 

2.  Depensbs."  The  fact  that  the  goods  were  taken  by  virtne  of  an  execntion 
against  the  mortgagor  affords  no  justification,'*  and  if  defendant  relies  on  the 
consent  of  the  mortgagee  to  his  dealing  with  the  property,'^  he  must  show  that 


estate  was  caused  thereby,  and  therefore  IM 
riffht  of  action  accrued. 

33.  Alabama.— Heflin  v.  Slaj,  78  Ala.  180; 
Elmore  t>.  Simon,  67  Ala.  526. 

Florida. —  Barney  Ca.vanaugh  Hardware 
Co.  V.  Lewis,   (FU.  1901)   31  So.  270. 

llUinoia. —  Dawea  v.  Kosenbaum,  179  111. 
112,  53  N.  E.  685  [a/ZErminp  77  111.  App. 
2061. 

Indkma.. —  Olds  P.  Andrews,  68  Ind.  147. 
B«t  see  Kackley  u.  State,  91  Ind.  *37. 

Kenttmky. —  Mclsaaca  c,  Hobba,  8  Dana 
IKy.)  268,  holding  that  ingtructionB  which 
did  not  Bubnilt  to  the  jury  the  question  of 
the  right  to  poasession  were  erroneous.  But 
Bee  Squires  v.  Smith,  10  B.  Mon.  (Ey.)  33; 
Pug&te  c.  Clarkson,  2  B.  Mou.  (Ky.)  41,  30 
Am.    Dec.   689. 

Jfaine.— Jones  v.  Cobb,  84  Me.  163,  24 
Atl.  798;  Pierce  r.  Stevena,  30  Me.  184,  But 
see  Foster  v.  Perkins,  42  Me.  168,  holding 
that  the  right  of  possession  of  the  mortgagor 
did  not  deprive  the  mortgagee  of  the  right 
to  take  actual  poeaessiou  as  againat  a  wrong- 

UtumKhusetta.—  Field  V.  Early,  167  Maaa. 
449,  45  N.  E.  917. 

Michigan.—  Wilson  v.  Montague,  67  Mich. 
fl38,  24  N.  W.  861. 

llinnesota. —  Kellf^g  V.  Anderson,  40-  Minn. 
207,  41  N.  W.  1046,  where  the  form  of  the 
action  was  claim  and  delivery. 

UiatitHppi. —  Buck  «.  Payne,  62  Miaa.  271. 

Montana. —  Laubenheimer  v.  McDermott,  S 
Mont.  612,  6  Pac.  344. 

Hehraskii. —  Hill  v.  Campbell  Commission 
Co.,  64  Nebr.  69,  74  N.  W.  388;  Camp  u. 
Pollock,  46  Nebr.  771,  64  N.  W.  231. 

Veio  Forfc.— Goulet  v.  AsBeler,  22  N.  Y. 
225;  Hull  V.  Carnley,  17  N.  Y.  202,  U  N.  Y. 
fiOl  [reveriing  2  Duer  (N.  Y.)  90];  Martin 
P.  Lewinaki.  54  N.  Y.  App.  Div.  673,  66 
N.  Y.  Suppl.  995;  Randall  v.  Cook,  17  Wend. 
(N.  Y.)  53,  Compare  Redman  v.  Hendricks, 
1  Sandf.  (N.  Y-t  32,  where  plaintiff  failed 
because  his  title  was  founded  on  a  mort- 
gage not  yet  mature,  by  the  terms  of  which 
the  mortgagor  was  entitled  to  possession  till 
default.  Hut  see  Livor  v.  Orser,  5  Duer 
(N.  Y.|  601)  Fairbanks  r.  Bloomfield,  S 
Duer  (N.  Y.)  434. 

Ofcio.— Curd  v.  Wunder,  6  Ohio  St.  92. 
Compare  Johnson  v.  Nelson,  2  Ohio  Dec. 
(Reprint)  487,  3  West.  L.  Month.  306,  hold- 
ing that  in  the  absence  of  contract  the  mort- 
gagee would  not  be  entitled  to  possession. 

Wiaconiin.—  Shinners  f.  Brill,  38  Wis.  048. 

Bee  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
1316. 

Contra. —  ArkanioB. —  McLaod  v.  Bernhold, 
32  Ark.  671. 
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Connecticut. —  Aahmead  t).  Kellogg,  23 
Conn.  70. 

if Msourt. —  National  Bank  of  Commerce  c. 
Morris,  114  Mo.  256,  21  S.  W.  fill,  36  Am. 
St.  Rep.  764,  19  L.  R.  A.  463. 

Oklakoma. —  Hixon  o.  Hubbell,  4  Okla.  224, 
44  Pac.  222. 

Bovth  Carolina. —  Levi  v.  1/egg,  23  B.  C. 
282;  Bellune  v.  Wallace,  2  Rich.  (S.  C.)  SO. 

Bovth  Dakota. —  First  Nat.  Bank  e.  North, 
2  8.  D,  480,  61  N.  W.  96. 

Temu.~Fon.te  v.  Ayres,  11  Tex.  Civ.  App. 
338,  32  S,  W.  436. 

A  remedy  is  equity  would  be  open  to  the 
mortgagee  when  mortgaged  chattels  were 
seized  under  a  writ  againat  tbe  mortgagor  be- 
fore his  right  of  posaesaion  terminated.  Curd 
V.  Wunder,  5  Ohio  St,  92, 

34.  Rankine  v.  Oreer,  38  Kan.  343,  16  Fae. 
680,  6  Am.  St.  Rep.  761.  Compare  Ament  r. 
Greer,  37  Kan.  648,  16  Pac.  102,  where  the 
same  conclusion  was  reached,  although  the 
mortgagee  never  demanded  of  the  mortgagor 
that  he  fulfil  his  contract  and  replevin  had 
been  brought  againat  the  sheriff  by  a  junior 
mortgagee. 

The  detention  by  the  attaching  creditor  af- 
ter default  and  demand  is,  as  against  tbe 
mortgagee,  a  conversion  of  tbe  property. 
Fairbanks  «,  Bloomfield,  S  Duer  (N.  Y.) 
434. 

36.  The  invalidity  of  the  mortgage  againtt 
an  aaaignee  in  bankruptcy  is  no  defense  for  a 
third  person  who  has  been  sued  by  the  mort- 
gagee for  a  conversion  of  the  mortgaged  prop- 
erty.   Young  V.  Kimball,  50  N.  H.  446. 

36.  Stringer  v.  Davis,  36  Cal.  25;  Cotton 
c.  Marah,  3  Wis.  221. 

An  absence  of  proper  record  may  be  shown 
by  the  officer  who  is  sued  in  conversion  for 
attaching  the  mortgaged  property,  as  where 
the  instrument  was  withdrawn  from  the  files 
before  it  was  recorded.  Jones  c  Parker,  73 
Me.  246. 

The  diligence  of  tha  sheiifi  in  piocuiing 
puTcbaseis  for  the  mortgaged  property  will 
not  prevent  his  previous  seizure  thereof  from 
giving  the  mortgagee  a  right  to  bring  re- 
plevin against  him.  Kay  i).  Noll,  20  Nebr. 
380,  30  N.  W,  269. 

37.  Tbe  mortgagee's  parol  license  to  sell 
personalty  mortgaged  by  instrument  under 
seal  is  a  good  defense  in  conversion  by  the 
mortgagor  against  the  buyer.  Hunt  v.  Allen, 
73  Vt.  322,  50  Atl.  1103.  Contra,  Clark  c. 
Houghton,  12  Gray  (Mass,)  38,  See  also  Hai^ 
vey  c.  McAdams,  32  Mich.  472,  holding  that 
no  parol  understanding  between  mortgagor 
and  mortgagee  regarding  the  possession  ol 
mortgaged  chattels  can  afford  protection  tc 
third  persons  who  have  unlawfully  converted 
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the  oondition  on  wMcli  Boch  consent  waa  pven  has  been  complied  witk"  The 
defense  of  paj^ment"  may  be  shown  by  proving  an  application  of  property  in 
flatiBfaction  of  the  debt;*"  but  in  order  that  payment  of  the  mortgage  debt  shall 
constitute  a  defense  to  an  action  bronght  b;  a  mortgagee  against  a  third  person 
for  the  mortgaged  ciiattels,  it  must  be  shown  that  payment  was  made  before  the 
Rnit  was  instituted,*'  and  for  tlie  same  reason  it  is  inadn:iJ6Bible  to  sliow  irregulari- 
ties  in  the  forecloeore  of  the  mortgage  which  occurred  aft«r  the  commencement 
of  the  Buit.**  An  officer  wlio  lias  levied  on  tlie  mortgaged  property  under  a  writ 
against  the  moi-tgagor  cannot  defend  by  showing  propeity  in  a  third  person,**  and 


ttiem.  Corn-pare  Partridge  t.  Minueaota,  etc.. 
Elevator  Co.,  75  Minn.  496,  78  N.  W.  85, 
where  it  waa  held  to  be  error  to  direct  a  ver- 
dict for  plaintiff,  whoi  there  was  evidence 
that  he  aa  mortgagee  had  expressly  or  im- 
pliedlv  authorized  the  sale  of  the  mortgEiged 
chattels. 

38.  Norris  v.  McCanna,  29  Fed.  767,  where 
the  mortgagee  consented  to  a  levy  on  the 
property  provided  bis  rights  were  rec<^nized, 
and  the  mortgagee  was  held  entitled  to  bring 
trover  where  defendant  levied  without  indi- 
cating that  there  was  a  mortgage  lien  on  the 
proper^. 

^.  Foil  payment  of  the  mortgaze  note  is 
a,  defense  in  an  action  for  conversion  hj  the 


2J.  W.  968. 

A  mere  volnntary  donee  of  the  mortgagor 
icho  ia  sued  in  conversion  by  the  mortgagee  is 
Tcatricted  to  the  defenses  which  were  open  to 
the  mortgagor,  among  which  is  proof  otpay- 
mmt  of  uw  mortgage  debt.  Sanders  v.  Knox, 
67  AU.  80. 

Secovery  by  tlw  mortgagor  on  ■  bond  given 
by  a  defendant  who  has  converted  mortgaged 
chattels  and  conditioned  for  their  return  will 
not  prevmt  the  mortgagee  from  maintaining 
an  action  of  conversion  against  the  obligor  in 
the  bond.  Graingers  v.  Lindsay,  123  N.  C. 
£16,  31  S.  E.  473. 

4a  Place  r.  Grant,  9  Mich.  42,  where  Ave 
of  nine  notes  aecured  by  a  mortgage  had  be«k 
assigned  and  the  assignee  brought  trover 
against  an  officer  who  levied  on  the  property. 
Defendant  was  permitted  to  show  that,  prior 
to  the  institution  ol  the  suit,  plaintiff  had 
applied  sufficient  of  the  property  in  payment 
to  satisfy  his  share  in  the  mortgage  notes. 
Compare  Ward  v.  Henry,  19  Wis.  76,  88  Am. 
Dec.  072,  where  defendant  claimed  that  suffi- 
cient of  the  mortgaged  goods  had  been  left  in 
plaintiff's  possession  to  satisfy  the  mortgage 
debt,  and  plaintiff  was  allowed  to  show  that 
part  of  the  goods  thus  left  with  him  were  the 
property  of  a  third  person. 

An  application  ia  OHential,  and  it  is  no  de- 
fense for  defendant  to  show  that  there  is  suf- 
ficient property  other  than  that  converted  to 
which  plaintiff  could  resort  under  his  mort- 
gage. Gadsden  First  Nat.  Bank  v.  Sproull, 
105  Ala.  275,  16  So.  879;  Kilpatriclc-Koch 
Dry-Goods  Co.  C.  Strauss,  45  Nebr.  793,  64 
N.  W.  223;  Ford  c.  Williams,  13  N.  Y.  577, 
«T  Am.  Dec.  83;  Coughran  e.  Sandback,  9 
8.  D.  483,  70  N.  W.  644.  Compare  Oose  v. 
Hodgw,  44  HitUL  204,  M  N.  W.  335,  holding 


that  in  en  action  of  trover  against  a  pur- 
chaser it  is  immaterial  that  the  mortgage 
covers  other  property  not  shown  to  have 
come  to  the  poaaession  of  the  mortgagee  or  to 
be  within  his  reach. 

That  an  agent  has  turned  over  the  pro- 
ceeds of  a  sale  of  mortgaged  property  to  his 
principal  is  no  defense  to  an  action  for  con- 
version by  the  mortgagee.  Hughes  v.  Abeton, 
105  Tenn.  70,  58  S.  W.  296. 

41.  Sankine  t>.  Greer,  38  Kan.  343,  16  Pac. 
680,  5  Am.  St.  Rep.  751;  KosenSeld  c.  Case, 
87  Mich.  29S,  49  N.  W.  630.  Compare  Hyde 
f:.  Shank,  93  Mich.  535,  63  N.  W.  78T,  where 
a  land  contract  was  transferred  to  the  mort- 
gagee in  payment  of  the  mortgage  debt,  but 
the  mort^gee  was  allowed  to  sue  a  third  per- 
son for  the  property  covered  because  the  land 
contract  was  not  fully  paid  for. 

Part  payment  of  the  mortgage  debt  will 
not  defeat  an  action  of  replevin  by  the  mort- 
gagee to  recover  poBsession  of  the  property 
from  a  third  person.  Macbette  v.  Wanless,  1 
Colo.  226;  Holmes  r.  Strayhom-Hutton- 
Evans  Commission  Co.,  81  Mo.  App.  97. 

42.  Smith  V.  Phelan,  40  Nebr.  765,  6ft 
N.  W.  562.  But  see  Uibbard  o.  Zenor,  62 
Iowa  605,  49  N.  W.  03,  where  a  mortgagee 
suing  attaching  creditors  of  the  mortgagor 
was  allowed  to  show  payment  of  certain  lien 
creditors  after  the   institution  of  his  suit. 

A  subaeqnent  atle  of  the  chattel  by  the 
mortgagor  to  defendant  is  not  a  defense  to  an 
action  of  trover  by  the  mortgagee  who  has 
established  title  in  himself.  Clark  c.  1 
ton,  12  Gray  (Mass.)   38. 

43.  Defendant  may  aet  up  hia  own  title  in 
an  action  against  him  by  a  mortgagee  for  an 
alleged  conversion  of  the  mortgaged  chattels, 
as  by  showing  that  he  delivered  the  properfy 
to  the  mortgagor  under  an  agreement  that 
title  should  not  pass  till  it  was  paid  for.  Hoi- 
man  v.  Lock,  51  Ala.  287.  Compare  Chafey  c. 
Mathews,  104  Mich.  103,  62  N.  W.  141.  27 
L.  R.  A.  658,  where  the  property  had  been  de- 
livered to  the  mortgagor  on  condition  that 
title  should  not  pass  till  certain  payments 
were  made. 

A  discharge  in  bankruptcy  may  be  shown 
to.  be  invalid,  so  that  an  execution  issued 
prior  thereto  would  be  a  lien  on  the  property 
and  would  take  precedence  over  a  subsequent 
mortgage,  thus  entitling  the  sheriff  to  defend 
an  action  brought  by  the  mortgagee  for  the 
mortgaged  property.  Hale  c.  Sweet,  40  N.  Y. 
97. 

Poiaeaaion  gjven  witbont  anthoiity.— 
Where  a  sheriff  is  sued  in  conversion  t^  a 
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this  rule  seeniB  to  be  eqnallj  true  of  a  third  person  other  than  an  officer  who  has 
BO  levied  on  the  property.** 

S.  FoBH  OF  AcnoN."  In  paseing  upon  the  right  of  a  mortgagee  to  bringapos- 
seasory  action  it  has  beon  held  that  lie  could  bring  trover  as  well  aa  trespass  "  — 
for  trespass  canuot  be  maintained  for  a  taking  oi  tlie  property  from  the  posses- 
sion of  the  mortgagor"  —  and  that  he  could  elect  whether  to  replevy  the  prop- 
erty or  sue  for  converBion.*"  Bat  the  mortgagee  caanot  mamtain  assnmpat 
against  the  levying  officer  for  the  value  of  the  mortgaged  chattels,**  although 
fiuch  a  remedy  nas  beeu  held  proper  against  aa  execution  creditor  to  whom  the 
proceeds  from  the  execution  sale  nave  been  turned  over.'^ 


eo  to  do.     Adlard 
36  Pae.  889. 

The  Moice  from  whleli  the  mortgaxot  pro- 
Guied  the  mortzaged  property  is  immateruLl 
in  an  action  of  replevin  t^  a  moTtgKgM 
against  a  levying  creditor.  Damall  f.  Ben- 
nett. 98  Iowa  410,  67  N.  W.  273. 

Where  the  cla^  of  the  third  peraon  ha^ 
been  aulEned  to  def  eudaat,  it  seems  that  he 
may  properly  «et  it  up  as  a  defense  to  an  ac- 
tion by  the  mortgagee  to  recover  the  property. 
Bradley  o.  Hargadine-McKittriek  Ihy-Gooda 
Co.,  96  Fed.  914,  37  C.  C.  A.  823.  But  see 
Moore  p.  Prentiss  Tool,  etc.,  Co.,  133  N.  Y. 
144,  30  N.  E.  736,  44  N.  Y.  St  68  \i^fixm.mg 
69  N.  Y.  Super.  Ct.  510,  15  N.  Y.  Supp).  160, 
39  K.  Y.  St.  301],  holding  that  defendant 
could  not  set  up  as  a  defense  a  title  ac- 
quired by  forecloeure  of  a  first  mortgage 
after  the   institution   of   suit  by  the  seeond 


44.  Marks  o.  Robinson,  82  Ala.  69,  2  So. 
292.  Compare  Barry  v.  Bennett,  7  Mete. 
(Mass.)  354.  where  title  to  (he  property  had 
become  absolute  in  the  Drat  mortgagee  by  de- 
fault, but  the  evidence  warranted  the  jury  in 
flnding  that  he  had  waived  his  right  to  hold 
the  property,  and  the  second  mortgagee  was 
not  estopped  by  recitals  of  postponement  in 
his  mortgage. 

48.  Belief  in  equity. —  After  a  court  of 
eijuity  has  given  judgment  for  a  mortgagee  in 
his  suit  to  establish  a  mortgage  lien  on  chat- 
tels, it  is  proper  for  the  court  to  compensata 
the  mortgagee  for  deterioration  in  the  prop- 
erty by  reason  of  its  being  removed  and  con- 
verted by  defendant.  Dunn  c.  Haatinga,  54 
N.  J.  E<|.  603,  34  Atl.  26B. 

It  waa  properly  held  a  proceeding  in  equity 
where  a  prior  mortgagee  sought  to  have  an 
accounting,  to  ascertain  the  priority  of  liens, 
and  to'  charge  a  junior  encumbrancer  as  trus- 
tee. Stockham  Bank  v.  Alter,  61  Nebr.  369, 
85  N.  W.  300. 

48.  Sanders  c,  Vance,  7  T,  B,  Mon.  (Ky,) 
209,  18  Am.  Dec.  167. 

47.  Skiff  r.  Solace,  23  Vt.  279;  Street  ». 
Hamilton,  6  U.  C.  Q.  B.  O.  S.  658.  Contra^ 
Holmes  r.  Sprowl,  31  Me.  73.  And  oompar^ 
Halsey  e.  Woodruff,  9  Pick.  (Mass.)  666, 
where  the  mortgaged  chattel  was  an  unoccu- 
pied building  and  it  vas  held  that  the  mort- 
[XII,  E,  2] 


gagee  was  in  constructive  possescion  bo  that 
be  could  maintain  treepasa.  See  also  Brack- 
ett  t>.  Bullard,  12  Mete  (Haas.)  308,  holding 
that  a  mortgagee  with  an  immediate  right  <>I 
possession  could  maintain  trespass  against 
one  taking  the  goods  from  the  poBseasion  of 
the  mortgagor,  although  he  had  not  given  the 
notice  of  his  intention  to  foreclose  which  waa 
required  by  statute, 

48.  Peckinbaugh  v.  Qnillin,  12  Nebr.  GSB, 
12  N.  W.  104;  WiUUms  r.  DobMn,  26  S.  C. 
no,  I  S.  %.  421. 

49.  Carpenter  c.  Qraham,  42  Mich.  191,  3 
N.  W.  974,  46  Mich.  831,  9  N.  W.  841;  Ran- 
dall 17.  Eighbee,  37  Mich.  40.  But  see  Stevens 
e.  Whittier,  43  Mich.  376,  where  a  mortgagiM 
agreed  that  a  creditor  might  attach  and  sell 
mortgaged  goods  provided  he  would  pay  off 
the  mortgage  with  the  proceeds,  and  it  wma 
held  that  the  mortgagee  could  maintain  as> 
sumpsit  against  the  levying  officer  to  tha 
extent  of  the  mortgage  debt.  And  oomporw 
Appteton  c.  Bancroft,  10  Mete.  (Mass.)  231, 
where  goods  under  attachment  had  been  mort- 
gaged, and  after  the  attachment  suit  had  been 
aiscootinued,  the  mortgagee  was  allowed  to 
bring  assumpsit  against  an  officer  who  held 
in  bis  hands'  the  proceeds  of  a  sale  of  the 
attached  property. 

60.  Glasgow  e.  Ridgeley,  11  Mo.  34,  hold- 
ing that  a  drst  mortgagee  could  not  recover 
the  amount  due  on  a  second  mortgage  in  such 

No  light  against  proceeds. —  Where  prop- 
erty subject  to  a  prior  chattel  mortgage  is 
seized  and  sold  under  a  distress  warrant  for 
rent,  the  mortgagee  has  no  cause  of  action  for 
the  proceeds  of  such  sale;  bis  remedy  being' 
against  the  property  in  the  hands  of  the  pur- 
chasers, who  take  subject  to  the  mortgage. 
Jackson  v.  Merchants'  Hotel  Assoc.,  37  S.  C. 
662,  16  S.  E.  713  [/odototn^  Paysinger  «. 
Shumpard,  1  Bailey  (S.  C.)  237J. 

Against  the  moitgagor,  it  has  been  held 
that  a  demand  for  possession  of  the  property 
and  for  judgment  for  .the  debt  secured  could 
be  joined  in  an  action  of  claim  and  delivery 
under  a-  chattel  mortgage.  Kiger  c.  Harmon, 
113  N.  C.  406,  18  B.  E.  615. 

An  action  on  a  bond  given  by  a  levying  of- 
ficer ae  a  substitute  for  mortgaged  property 
can  be  maintained  when  the  officer  has  denied 
the  mortgagee's  title,  and  it  cannot  be  urged 
in  defense  that  the  mortgafiees  have  a  remedy 
by  foreclosure.  Band  e.  Barrett,  66  Iowa  731, 
24  N.  W.  630. 
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4b  PAints.*'  A  mortgagee  entitled  to  pofisesBion  may  maintain  trover  against 
a  third  person  vitbont  makine  the  mortgagor  a  party ,*"  altliongh  he  ma^  do  so  if 
be  wishes,'"  and  it  has  beenlield  not  to  do  easeatial  to  join  all  of  vanons  pur- 


B  of  the  property  at  an  execution  sale  in  a  suit  against  them  for  c 
sioa.'*  The  owners  of  separate  mortgages  on  the  same  chattel  cannot  join  as 
plaintifEs  in  an  action  agsioBt  an  attaobmg  creditor  of  the  mortgagor,"  Qnless  they 
are  of  eqnal  priority  and  the  mortgagees  take  as  tenants  in  common."  One  of 
sereral  joint  mortgagees  raw  bring  replevin  against  the  mortg^or  without  join- 
ing the  others  as  plamtifia,"  or  alf  may  join,  even  thongh  the  debts  secured  are 
owing  to  them  separately."  The  interests  of  a  mortgagor  and  mortgagee  in  the 
mortgaged  property  are  several  and  therefore  they  cannot  ordinarily  join  as 
plaintira  in  an  action  for  the  conversion  of  the  mortgaged  property," 

01.  Uzht  of  interreRtloii. —  An  execution 
creditor  may  cftiue  bimaelf  to  be  made  a  party 
to  m  suit  ag&iiist  s  sheriff  levying  his  writ 
ereu  after  appeal,  and  by  counter-claim  there- 
in may  set  up  anil  enforce  his  right  to  proper 
«quiUble  relief.  Morgan  c.  Spangler,  20  Ohio 
St.  38.  A  mortgagee  entitled  to  poaseeeion 
may  ioterrene  in  an  action  brought  tiy  a 
third  peraon  against  the  mortgagor,  although 
plaintiff  obtained  poesession  by  giving  bond, 
llkrtin  v.  Thompson,  03  Cal.  3.  The  bene- 
ficiary in  a  trust  mortgage  has  also  been  al- 
lowed to  int«rveiM,  although  his  intereeta 
would  b«  fully  protected  by  the  trustee. 
BolU  V.  EngeUce,   (Tex.  Cir.  App.   1897)    43 

5.  W.  47.  But  where  a  mortgagee  is  bringing 
replevin  against  a  mortgagor,  a  Bubaequent 
mortgagee  cannot  intervene  because  he  would 
not  be  entitled  to  a  judgment  against  the 
mortgagor  or  to  an  adjudication  regarding 
poBsession  against  plaintiff.  Cassidy  c.  Har- 
rclson.  1  Colo.  App.  458,  29  Pae.  52E.  Com- 
pare  Smith  V.  Uoore,  49  Ark.  100,  4  S.  W. 
282,  holding  that  a  prior  mortgagee  who  had 
beeome  surety  on  a  forthcoming  bond  for  the 
mortgagor,  when  the  latter  was  sued  by  • 
■eeoiKl  mortgagee,  was  entitled  to  be  admitted 
aa  a  party  to  the  suit. 

Ha  dnty  to  intervene  rests  on  a  prior  mort- 
gagee when  a  subsequent  one  brings  re- 
plevin for  the  mortgaged  property,  but  he 
may  institute  a  separate  action  under  his  own 
mortgage.  Smith  v.  Simper,  16  Ohio  Cir.  Ct. 
375. 

Capacity  of  pUintiS  mortgagee  to  bring 
■ctioB  in  the  state  courts  to  recover  mort- 
gaged property  cannot  be  questioned  by  inter- 
veners, as  th^  are  in  eSeet  plaintiffs  them- 
aelves.  Pitts  Agricultural  Works  v.  Baker, 
11  S.  D.  342,  77  N.  W.  586. 

52.  Howard  r.  Hutchineon  First  Nat.  Bank, 
44  Kan.  540,  24  Pac.  983;  Howard  v.  Bums, 
44  Kan.  643,  24  Pae.  981;  Boydeton  v.  Mor- 
ris, 71  Tex.  697,  10  S.  W.  331.  Compare  Wil- 
liams  r.   Beasley,   S  Tex.   Civ.   App.   408,   26 

6.  W.  3S1,  where  the  mortgagor  was  insolvent 
and  not  a  resident  of  the  state  and  it  was 
held  mmeoessary  to  join  him  in  an  action 
against  a  third  person  for  conversion  of  tlie 
pn^rty.  Contra,  Anderson  V.  Aiken,  1 1  Kich, 
Eq.  (S.  C.)  232.  See  idao  Bissell  t>.  Peane,21 
Bow.  Pr.  (N.  Y.)  130,  where  defendant,  sued 
te  ecKiTeraion  of  the  mortgaged  property,  set 
■p  •  Um  tbereoi  for  ita  £tuf,  and  dwnanded 


that  it  be  sold  to  satisfy  such  lieu,  and  it  was 
held  that  the  mortgagor  was  a  necessary 
party  in  order  to  grant  defendant  such  relief. 

03.  Cobb  c.  Barber,  (Tex.  1398)  47  S.  W. 
063. 

fi4.  Manning  v.  Monaghan,  10  Bosw.  (N.  Y.) 
231,  where  the  mortgagee  had  made  diligent 
search  and  was  unable  to  find  the  other  pur- 

Bfi.  Wehlen  v.  Macke,  9  Ohio  Dec.  (Re- 
print) 665,  16  Cine.  L.  Bui.  125.  But  see 
Densmore  t>.  Mathews,  68  Mich.  616,  26  N.  W. 
146,  where  mortgaged  chattels  were  held  by 
a  first  mortgagee  to  be  disposed  of  for  the 
benefit  of  himself  and  a  second  mortgagee 
and  the  two  were  allowed  to  join  in  an  action 
of  trespass  against  an  officer  who  had  wrong- 
fully levied  on  part  of  the  property. 

Be.  Howard  v.  Chase,  104  Mass.  249,  where 
three  mortgages  were  described  as  bein^  alike 
in  time  and  it  was  added  that  "  neither  is  to 
have  precedence  of  the  other,  but  to  be  alike 
security  to  each  "  mortgagee. 

57.  Watson  t?.  Mead,  98  Mich.  330,  67 
N.  W.  181.  Compare  Sloan  p.  Thomas  Mfg. 
Co..  68  Nebr.  713,  70  N.  W.  72S.  holding  that 
persons  secured  by  the  same  mortgage  could 
maintain  separate  actions  to  recover  posses- 
sion of  the  property  from  a  wrongful  taker 
thereof. 

58.  Wheeler  v.  Nichols,  3i  Me.  233. 
The  ataignee  of  one  partner's  intereati  in 

a  mortgage  belonging  to  a  firm  may  properly 
join  with  the  remaining  partner  in  an  action 
for  the  conversion  of  the  property  covered  by 
the  mortgage.  Keith  v.  Ham,  89  Ala.  600,  7 
So.   234. 

69.  l^ns  V.  Geddes,  S  Ohio  Dec.  (Reprint) 
197,  6  Cine.  X^  Bui.  247.  But  see  Evans  v. 
St.  Paul  Harvester  Works,  63  Iowa  204,  18 
N.  W.  881,  holding  that  where  a  mortgagee 
had  been  deprived  of  his  security  by  levy  he 
should  be  joined  with  the  mortgagor  as  co- 
plaintiff  in  an  action  for  damages. 

Hortsage  deed  of  trust. —  Where  the  trus- 
tee in  a  trust  mortgage  is  invested  with  full 
power  to  administer  the  trust  property, 
neither  the  heirs  nor  the  assignees  of  the 
beneficiaries  are  necessary  parties  in  an  ac- 
tion by  the  trustee  in  regard  to  the  property 
(Sullivan  ff.  Thurmond,  (Tex.  Civ.  App. 
189S)  46  B.  W.  393),  for  the  trustee  under 
a  trust  deed  and  not  the  beneficiary  is  the 
proper  person  to  bring  a  suit  against  a  aub- 
[X11,B.4] 


db,Google 


80     [7  CycJ 


CHATTEL  MOETGAOES 


6.  Pleadko  —  a.  Complaint.  Id  an  action  by  a  mortgagee  of  chattels  agunat 
a  third  person  for  their  wrongful  seizure,  it  has  been  neKl  that  pliuntifE  eonld 
recover  npon  eeueral  allegations  of  title  and  right  to  immediate  possession.**  An 
allegation  in  the  complaint  of  tlie  non-payment  of  the  mortage  is  not  necessary,** 
neither  is  an  aUegation  that  the  mortgage  was  executed  in  good  faith,"  and  a 
defaalt  in  the  condition  of  the  mortgage  need  not  be  alleged  epeciiicalty  when  a 
default  is  clearly  implied  from  the  facts  stated." 

b.  Answer.  While  it  has  been  held  that  a  mortgage  is  open  to  all  attacks  by 
defendant  who  is  sued  for  converting  the  mortgag^  chattels  without  the  necea- 
si^  of  a  plea  disclosing  the  gronna  for  attack,**  tliere  is  also  authority  to  the 
effect  that  a  sherifE  must  plead  ae  well  as  prove  that  the  claimant's  mortgage  was 
fraudulent." 


aeqaeat  mortgagee  who  has  sold  the  property 
(Follard  v.  Thomes,  61  Miss.  ISO). 

60.  Hixon  v.  Hubbell,  4  Oklu.  224,  44  Pac. 
222;  Pyeatt  v.  Powell,  51  Fed.  651,  10  U.  S. 
App.  200,  2  C.  C.  A.  367.  See  also  Darnall 
p.  Bennett,  88  Iowa  410,  87  N.  W.  273,  where 
there  was  an  allegatioo  of  general  ownership 
but  the  mortgages  wei«  set  out  in  the  oom- 
plaiut  and  it  was  held  proper  to  admit  the 
mortgages  in  evidence  to  prove  the  alleged 
ownership. 

ATeimetitS  «■  to  record. —  Whera  an  unre- 
corded mortgage  was  void  even  affainst  those 
who  had  actual  notice  of  it,  an  allegation  in 
an  action  of  replevin  against  a  third  person 
that  defendant  had  notice  of  the  mortgage 
will  not  take  the  place  of  an  averment  of 
record  (Digga  ti.  Waj*,  22  Ind.  App.  612,  51 
N.  E.  429,  54  N.  E.  412),  aad  when  the  Uma 
has  come  for  refiling  plaintiff's  mortgage,  a 
complaint  is  inauCBcient  unless  it  avers  that 
the  mortgage  was  reflled  (Cope  v.  Minnesota 
Type  Foundry  Co.,  20  Mont.  67,  49  Pac.  387 ) . 
Compare  Morris  v.  Ellis,  16  Ind.  App.  670,  46 
N.  E.  41,  holding  that  an  averment  that  a 
mortgage  was  recorded  in  the  district  where 
the  firm  executing  it  did  business  was  held 
insufficient  to  show  that  the  mortgage  was  re- 
corded where  the  partners  resided. 

Failure  to  show  a  right  to  possesaion  in  the 
mortgagee  is  a  fatal  defect  in  a  complaint  in 
replevin  against  a  third  person.  Camp  v. 
Pollock,  46  Nebr.  771,  64  N.  W.  231. 

The  mortgagee  roust  allege  a  special  piop< 
erty  and  a  general  allegation  of  a  right  to 
poBsession  is  held  not  to  be  sufficient.  Ken- 
nett  f.  Peters,  54  Kan.  119,  37  Pac.  B99,  45 
Am.  St.  Rep.  274.  But  a  right  to  possession 
is  sufficiently  shown  by  allegations  that  a 
mortgage  was  given  to  secure  payment  of  cer- 
tain notes  and  that  a  part  of  such  indebted- 
ness is  due  and  unpaid.  Cone  v.  Ivinson,  4 
Wyo.  203.  33  Pac.  31,  35  Pac.  933.  CompaTo 
Hill  v.  Campljell  Commission  Co.,  54  Nebr. 
59,  74  N.  W.  3S8,  holding  that  the  mortgagee 
suing  a  third  person  in  conversion  must  plead 
the  facts'  which  create  bis  special  ownership 
of  the  property  and  show  his  right  to  the  pos- 
session of  the  same. 

The  precise  oatiue  of  the  interest  of  the 
mortgagee  in  the  property  need  not  be  shown, 
for  that  is  a  matter  of  evidence  merely.  Har- 
vey f.  McAdams,  32  Mich.  472;  J.  I.  Case 
Threshing  Mach.  Co.  v.  Campbell,  14  Oreg. 
[XII,  E,  6,  a] 


460,  13  Pac.  324.  Compare  Dodds  V.  Johnson, 
3  Thomps.  ti  C.  <N.  Y.)  215,  holding  th«t 
plaintiff  could  allege  ownership  and  theiDgiv« 
the  mortgage  and  other  facta  in  evidence  to 
show  bis  right  of  possession. 

Variance. —  There  is  no  variance  where 
plaintiff  alleges  an  immediate  right  to  the 
possession  of  property  and  then  proves  w. 
breach  of  a  condition  in  a  mortgage  that  is 
case  of  sale  without  the  consent  of  the  mort- 
gagee the  latter  should  be  entitled  to  poases- 
sion.  Conwell  v.  Jeger,  21  Ind.  App.  110,  fil 
N.  E.  733.  There  ia  variance  where  the  com- 
plaint alleges  that  defendant  "  received  and 
purchased  "  the  property  and  the  proof  shows 
that  he  did  not  purchase  for  himself  but  as 
agent  for  others;  but  it  was  error  not  to  al- 
low plaintiff  to  amend  his  complaint.  Fieli^ 
V.  Karter,  121  Ala.  329,  26  So.  800. 

Form  of  compUint  in  trespass  by  a  mort- 
gagee is  set  out  in  Karter  v.  Fields,  130  Ala. 
430,  30  So.  604. 

61.  Stevenson  v.  Lord,  16  Colo.  131,  25 
Pac.  313;  Strickland  o.  Minnesota  iVpe- 
Foundry  Co.,  77  Minn.  210,  79  N.  W.  874; 
Marcum  c.  Coleman,  S  Mont.  196,  19  Pac 
394,  where  the  complaint  ^owed  that  the 
mortgage  debt  was  not  due  at  the  time  it  waa 
filed. 

62.  Schneider  e.  Anderson,  77  Hinn.  124, 
79  N.  W.  603  (where  the  doctrine  is  re- 
stricted to  cases  prior  to  the  passage  of  Minn. 
Laws  (1897),  c.  292)  ;  Ensign  v.  Rtwvencamp, 
13  Nebr.  30,  12  N.  W.  811. 

63.  Rodgers  v.  Graham,  38  Nebr.  730,  65 
N.  W.  243;  Malcom  v.  O'Reilly,  89  N.  Y. 
150  [affinning  48  N.  Y.  Super.  Ct.  222], 

64.  Strohm  v.  Hayes,  70  111.  41,  where  the 
mortgage  was  attacked  as  fraudulent.  Com- 
pare Eureka  Iron,  etc..  Works  p.  Breanahan, 
68  Mich.  489,  33  N.  W.  834,  00  Mich.  332,  27 
N.  W.  524,  holding  that  under  the  general 
issue  a  sheriff  could  attack  the  mortgage  for 
fraud  or  set  up  a  title  in  himself  as  bailee 
or  absolute  owner. 

66.  Prisbee  e.  Langworthy,  11  Wis.  375. 
Compare  Merrill  B.  Denton,  73  Mich.  828,  41 
N.  W.  823,  holding  that  evidence  of  sales  Iqr 
the  mortgagor  of  Uie  mortgaged  property  waa 
inadmissible  to  show  misappropriation,  when 
thprewas  no  allegation  that  the  mortgage 
waa  fraudulent  or  void. 

An  answer  setting  np  a  change  in  the  ma< 
tniity  at  the  moitgxge  debt  must  show  that 
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6.  Etidbncb  —  a.  Inrden  of  Proof.  A  mortgagee  ening  for  the  converaion  of 
mortgaged  property  makes  oot  ttprvma  fade  case  by  proving  the  execution  of  a 
chattel  mortgage  valid  on  its  face,  the  posseBsion  of  the  property  by  the  mortga- 
gor, the  record  of  the  mortgage,  and  the  maturity  of  the  diebt.  If  defendant 
aets  up  payment  of  the  mortgage  the  burden  of  proving  this  defense  is  on  him," 
and  so  ia  tne  bnrden  of  showing  that  he  ie  entitled  to  be  subrogated  to  a  landlord's 
lien  for  advances."  The  question  whether  the  mortgage  was  given  to  defrand 
creditors  or  for  a  valuable  consideration  is  for  the  jury,"  and  tiie  harden  of  estab- 
lishing good  faith  is  sometimes  put  npon  plaintiff  by  statute,™  or  by  the  particolar 
cirenmEtances  of  the  case.^ 

b.  Admlsslbilltj"  —  (i)  /y  Gh/sral.  The  chattel  mortga^  statates  of 
another  state  are  admissible  when  properly  pleaded,^  but  parol  evidence  to  estab- 
lish the  relation  of  pledgor  and  pledgee  is  not  admissible  after  the  mortgage  has 

■neh  a,  elunge  would  kffcct  plaintiff's  lien  or 
that  it  ma  oot  made  witb  the  consent  of  all 
partiM  to  correct  a  mistake,  or  it  will  be  in- 
sufficient. Hematreet  d.  Kutcner,  56  Ind. 
319. 

A  plea  failins  to  atate  the  cliaiaeter  of  a 
prioi  hen  which  is  claimed  to  be  valid  against 
tbe  mortga^,  how  it  was  obtained,  or  that 
the  mortgagee  had  notice  of  it  ia  bad  on  de- 
murrer. Collier  V.  White,  97  Ala.  616,  12  So. 
3»5. 

Wtat  defendant  failed  to  plead  a  releoM 
of  the  mortgage,  the  mortgagee  bringing  the 
suit  it  relieved  from  the  necessity  of  pleading 
that  the  release  was  executed  b;  mistake. 
Roes  c  Strahorn-Hutton-Evans  Commission 
Co.,  18  Tex.  Civ.  App.  898,  46  8.  W.  398. 

66.  Turner  n.  Langdon,  S5  Mo.  438.  But 
MS  Conwell  b.  Jeger,  21  Ind.  App.  110,  61 
N.  E.  733,  holding  that  the  burtlen  was  on  the 
mortgagee  to  show  that  the  purchase  bj  de- 
fcadant  was  without  his  consent. 

Ths  bniden  of  abowing  record  of  the  mort- 
|(ES  within  a  statutory  period  of  ten  davs 
hu  been  held  to  be  on  the  mortgagee  who 
is  luing  an  execution  creditor  of  the  mort- 
gagor. Matlock  0.  Straughn,  21  Ind.  128; 
ChesTworth  e.  Daily,  7  Ind.  264. 

Proof  of  mortgagor's  title. —  There  is  no 
presumption  that  title  to  tbe  property  dc' 
scribed  in  tbe  mortgage  was  in  the  mortga^r 
■t  the  time  the  instrument  was  made  (Union 
Bank  V.  First  Nat.  Bank,  2  Mo.  App.  Rep. 
B90|,  but  the  contrary  seems  to  be  true  where 
drtendant  ia  a  subsequent  vendee  of  tbe  mort- 
gagor (Brooks  r.  Bri^s.  32  Me.  447). 

67.  Qardner  v.  Roach,  111  Iowa  413,  82 
N.  W.  S97j  Brooks  v.  Briggs,  32  Me.  447. 
Compare  Miller  c.  McElwain,  62  Kan.  81,  34 
Pac.  3B6,  holding  that  where  a  purchaser 
from  tbe  mortgagor  who  is  sued  in  conversion 
claims  tbat  the  mortgagee  has  appropriated 
■nfBcient  of  tbe  property  to  satisfy  the  mort- 
iragc  debt  he  baa  the  burden  of  proving  such 

The  production  of  the  mortgage  has  been 

held  sufficient  prima  fade  proof  Uiat  the  debt 
Kcured  thereby  was  unpaid.  Talbott  V. 
Pirker,  15  S.  C.  817. 

68.  Gerson  v.  Nonnan,  111  Ala.  433,  80  So. 
463. 


69.  Bishop  V.  Cook,  13  Barb.  (N.  Y.)  326.     703. 


70.  Kalk  0.  Fielding,  30  Wis.  339,  7  N.  W. 
2S6,  holding  that  proof  by  plaintiff  that  the 
mortgage  was  given  to  secure  an  actual  in- 
debtedness and  the  amount  thereof  is  prima 
fade  evidenec  of  good  faith,  in  the  absence 
of  indications  of  fraud  upon  the  face  of  tbe 
mortgage,  and  that  plaintiff  has  not  the  bur- 
den of  negativing  other  isBuea  which  might 
■how  fraud  if  affirmatively  established. 

71.  Hogan  i;.  Atlantic  Elevator  Co.,  66 
Minn.  344,  SO  N.  W.  1  (where  defendant  pur- 
chased the  property  covered  by  tbe  mortgage 
in  open  market  and  paid  for  It)  ;  Fitzpat- 
rick  o.  Hanson,  66  Minn.  185,  56  N.  W.  814 
(where  defendant  had  purchased  tbe  rights  of 
bis  tenant  in  certain  land  and  bad  canceled 
the  lease,  and  plaintiff  had  taken  his  mort- 
gage on  the  crop  before  it  was  planted). 
Compare  Woolaey  c.  Jones,  84  Ala.  88,  4  So. 
190,  where  tbe  mortgagee  of  a  crop  sued  a 
third  person  for  converting  it,  and  it  waa 
held  proper  to  require  plaintiff  to  prove  that 
the  cotton  in  question  was  raised  by  tbe 
mortgagor. 

To  satisfy  the  burden  put  on  pUintifl  to 
prove  good  faith  in  the  execution  of  his  mort- 
gage, tbe  evidence  offered  by  him  must  be 
clear  and  convincing,  and  unless  such  evi- 
dence ia  produced  a  verdict  in  favor  of  de- 
fendant will  not  be  set  aside  on  the  ground 
that  it  is  against  evidence.  Fitzgerald  v. 
Meyer,  37  Nebr.  60,  55  N.  W.  296. 

72.  Receipts  iaaned  to  a  mortgagor  have 
been  held  to  be  admissible  in  an  action  by  a 
mortgagee  against  a  third  person,  althou^ 
there  was  a  mistake  in  tbe  name  of  tbe  mort- 
gagor. Hoist  V.  Harmon,  122  Ala.  463,  26  So. 
157. 

Parol  agreements  regarding  poaaeBoion. —  It 
is  allowable  to  prove  a  parol  agreement  re- 
garding the  right  to  possession  of  mortgaged* 
property  in  order  to  defeat  an  action  by  the 
mortgagee  against  a  third  person  (Pierce  v. 
Stevens,  30  Me.  164),  or  to  entitle  the  mort- 
gagee to  an  immediate  right  to  possession, 
even  though  the  agreement  was  made  subse- 

Suent  to  a  levy  on  the  property  (Oanong  v. 
freen,  71  Mich.  1,  38  N.  W.  661  {folloteing 
64  Mich.  466,  31  N.  W.  461]). 

73.  Handley  v.  Harris,  48  Kan.  606,  29 
Pac.  1145,  30  Am.  St.  Rep.  32S,  17  L.  R.  A. 
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been  declared  in^-alid."  Wheu  defendant  all^2;es  that  a  mortgage  is  frandnlent 
it  13  not  error  to  permit  plaintiff  to  prove  the  conuderation  therefor.'" 

(ii)  Admissioss.  Aamiasioue  by  a  mort^a^or  may  under  proper  circnm- 
atan<:c8  be  binding  on  a  mortgagee  on  the  doctrine  of  agency  ''*  or  on  porchasers 
from  t)ie  mortgagor  under  the  principlea  of  privity.''^ 

(ni)  Tss  MoaTQAos  Docxnrein:  After  tlie  execution  of  a  chattel  mort- 
gage is  properly  proved™  it  is  evidence  of  the  amount  due  from  the  mortgagor 
to  the  mortgagee^  and  of  the  mortgagee's  special  ownership  in  the  mortgaged 
property.^  An  unrecorded  mortgage  ia  admisBible  when  the  mortgagee  nas 
taken  possession  of  the  property,"  and  where  the  opposing  party  had  actual  notice 
of  the  mortgage  the  inetrnment  is  admissible  in  evidence,  although  it  does  not 
contain  a  sufficient  description  to  identify  the  chattelB." 

c.  Proof  of  Mortgraffee's  Title.  When  an  alleeed  mortgagee  sues  an  officer 
for  levying  on  mortgaged  property,  he  must  produce  the  note  and  mortgage  ia 
evidence  or  account  for  their  absence  and  prove  tlieir  contents;**  the  alT^;od 

garded  it  aa  a  Bubalatine  instmmeut  are  not 
binding  on  persona  claiming  under  the  allesed 


74.  Marsli  v.  Wade,  1  Wadi.  63S,  20  Pac. 
678. 

7B.  Knapp  p.  Gregory,  20  N,  Y.  Suppl.  23, 
47  N.  Y.  St.  408.  Compare  Kackley  v.  Stale, 
91  Ind.  437,  bolding  that  where  a  Hberifl  aold 
inortga^ced  cbattela  under  an  execution  on  a 
EubBequent  Lieli,  and  delivered  posaesBion  to 
the  purchaser  without  requiring  him  to  com- 
ply with  the  conditioDB  of  the  mortgage,  and 
the  mortgagee  brought  an  action  for  damages, 
and  defendanta  inaisted  that  the  mortgage 
was  executed  without  conaideration,  plaintiff 
may  show  that  the  mortgage  was  given  him 
to  secure  him  iu  part  aa  the  mortgagor'a 
surety  and  in  part  for  money  loaned,  and  may 
read  in  evidence  notea  made  by  him  in  dis- 
eharge  of  auch  obligation,  althou^  not  paid 
1^  him  until  after  tbe  commencement  of  the 


Ochaenreiter  v.  George  C.  Bagley  Elevator 
Co.,  11  S.  D.  91,  75  N.  W.  822. 

Evidence  ahowlng  plaintiff  waa  only  a  mort- 
gagee.—  Where  plaintiff  had  advertised  prop- 
erty and  given  notice  of  foreclosure,  tbe 
mortgage  and  notice  of  aale  thereunder  are 
admissible  in  favor  of  defendant  to  show 
that  plaintiff  was  not  an  absolute  owner  but 
merely  a  mortgagee.  Sweetman  V.  Bamsey, 
22  Mont.  323,  G6  Pac.  361. 

Failure  of  conaideratloti  la  not  sliowii  by 
evidence  tending  to  eatablish  that  tbe  mort- 
gage was  given  as  a  cover,  and  therefore  such 
evidence  is  not  admissible.  Bufford  v.  Raney, 
122  Ala.  fi65,  20  So.  120. 

Officer's  return  ta  evidence. —  In  the  ab- 
sence of  any  showing  that  the  diapoaition  of 
the  property  woa  material,  the  exclusion  of 
the  olHcer'a  return  aa  evidence  of  what  be  did 
with  the  property  was  proper,  Putnam  v. 
Osgood,  62  N.  H.  14S. 

T6.  Haeuschen  v.  Luchtemeyer,  4S  Mo.  SI, 
where  the  mortgagor  was  the  agent  of  the 
mortgagee  to  record  the  mortgage. 

77.  Clark  b.  Houghton,  12  Gray  (Mass.) 
SS,  where  it  was  held  that  admissions  by  an 
alleged  chattel  mortgagor  sbowing  that  ha  re- 
[XII,  E,  6,  b,  (l)] 


jiding  on  persons  claiming  under  the  alleged 
luortgi^r  otherwise  than  as  purcbaaera,  un- 
less  such   admiaaioua   are   brought   home    to 

78.  Askew  v.  Stelner,  76  Ala.  218,  holding 
that  execution  muat  be  proved  by  tlu  produc- 
tion of  the  subscribing  witueasea,  or  a  proper 
foundation  must  be  laid  for  proof  by  second- 
ary evidence;  and  that  an  admission  by  the 
maker  of  the  instrument  not  made  in  open 
court  was  not  a  substitute  for  such  proof. 

Objections  must  be  specific  and  show  tbe 
precise  defect  relied  on  for  the  exclusion  ot  a 
copy  of  the  mortgage  document  from  the  con- 
sideration of  the  jury  as  evidence.  Bvana  v. 
Sprague,  30  Wis.  303. 

79.  Mantonya  v.  Martin  Emerich  Outfit- 
tii«  Co.,  6e  III.  App.  62. 

&).  Scrafford  c.  Gibbons,  44  Kan.  G33,  24 
Fac.  SQ8,  although  the  dates  on  the  mortgage 
and  notes  were  not  the  same,  when  it  ia  ahowa 
that  they  were  executed  at  the  same  time. 

81.  SUte  V.  Flynu,  56  Mo.  App.  236. 

ea.  Ordway  c.  KitUe,  33  Iowa  762,  19 
N.  W.  1022;  Piano  Mfg.  Co.  v.  Griffith,  75 
Iowa  102,  39  N.  W.  214.  Compare  Tompkins 
v.  Henderson,  83  Ala.  391,  3  So.  774,  where 
there  was  a  slight  misdescription  ot  tbe  prop- 
erty and  strong  evidence  tlut  defendant  had 
actual  notice  of  plaintiff's  claim  and  also  evi- 
dence to  show  that  the  property  in  contro- 
versy was  the  property  covered  by  the  mort- 
gage, and  it  was  held  that  the  question  of 
identity  was  for  the  jury. 

A  coirea  desciiptlou  of  the  property  la 
immaterial  when  tbe  mortgagee's  action  is 
againat  one  who  claima  adversely  to  the  mort- 
gagor and  the  mortgagor  has  admitted  the 
validity  of  the  mortgage.  Hamilton  v.  Miller, 
4S  Kan.  480,  26  Pac.  1030. 

A  prior  mertgage  may  be  given  in  evldenca 
by  a  mortgagee  who  has  received  an  assign- 
ment thereof,  although  it  does  not  mention  a 
particular  chattel  in  controversy.  Clark  V. 
Houghton,  12  Gray  (Mass.)  38. 

83.  Flynn  e.  Hathaway,  S6  111.  462;  Huls 
C.  Kimball,  62  III.  301 ;  Hendrie  t>.  Canadian 
Bank  of  Commerce,  49  Mich.  401,  13  N.  W. 
792;  Young  ti.  KimbaU,  69  N.  H.  446.     But 
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right  of  defendant  to  the  property  mnst  be  traced  back  to  the  mortgagor  ;**  and 
it  iias  been  held  necesear;  to  bHow  the  validity  of  the  mortea^  before  anj  qnes- 
tioD  can  be  raised  as  to  tlie  soundness  of  the  attachment  claiin.'" 

7.  iNSTBUcnoNS.  The  fact  that  t)ie  court  in  referring  to  plaintiff  in  ita  instmc- 
tiona  nsed  the  word  "  owner  "  is  immaterial,"  and  a  failure  to  charge  in  regard  to 
a  point  not  in  issne  is  not  a  ground  for  a  new  trial." 

8.  Verdict.  Where  a  third  person  is  sued  by  a  mortgagee  for  conversion,  a 
verdict  is  sniBcient  when  tlie  inry  find  for  the  successful  party  generally,"  nnless 
there  are  several  mortgages  given  under  different  circumstances. 

9.  Damages  —  a.  In  QeneraL  In  an  action  by  the  mortgagee  against  a  third 
person,  such  as  an  attaching  officer,  for  conversion  of  the  mortgaged  chattels,  the 
ineasnre  of  damages  is  nsnally  the  amount  due  on  the  mortgage  debt  plus  interest 


Bee  Talbott  r,  Pftrker,  16  S.  C.  617,  where  it 
was  held  th&t  a  mortgitgee  being  the  owner 
of  the  property  need  not  produce  the  mortgage 
notes  to  enable  him  to  recorer  in  replevin 
Bgajust  a.  levying  offioer. 

The  mortgage  note  need  not  be  piodnced 
whoi  the  mortgage  was  given  to  indemnifr 


preanmed  to  be  in  his  posaeeaion  and  the  bur- 
den IB  on  the  party  contesting  the  mortgage 
to  show  that  there  ia  no  auch  note  ( Davia  v. 
Mills,  18  Pick.  (Maas.J  3B4),  or  when  the  mort- 
gage fully  deflcribefl  the  debt  and  the  action  ia 
against  a  third  person  (Quinn  f.  Schmidt,  61 
111.  M).  See  also  Hill  v.  Merrimau,  72  Wia. 
483,  40  N.  W.  399,  where  a  mortgtkgee  was 
sued  for  converting  the  mortgaged  chattels, 
and  it  was  held  that  he  could  defend  by  intro- 
ducing the  mortgage  in  evidence  without  pro- 
ducing the  note  it  was  given  to  secure. 

Against  one  claiming  adveiBely  to  the 
mortgagor  the  proof  of  the  execution  and  de- 
livery of  a  mortgage  is  not  sufficient  to  enable 
a  mortgagee  to  maintain  an  action  of  replevin, 
because  the  giving  of  the  mortg«ge  was  re* 
inter  alios  acta.  Gibbs  v.  Childs,  143  Mass. 
103i  9  N.  E.  3. 

Where  neither  party  showed  payment  of  a 
▼alnable  consideration,  a  mortgagee  bringing 
replevin  against  an  execution  purchaser  of 
the  property  mortgaged  was  allowed  to  pre- 
vail. Thompidns  v.  Henderson,  83  Ala.  391, 
3  So.  774. 

84.  Wilkes  v.  Gates,  68  Miss.  263,  8  So. 
847. 

S5.  Hall  V.  Johnson,  21  Colo.  414.  42  Pac. 
660.  But  Bee  Boynton  v.  Warren,  99  Mass. 
172,  where  mortgaged  property  was  attached 
and  the  mortgagee  served  a  notice  of  his  claim 
on  the  officer,  but  the  attachment  was  aban- 
doned within  ten  daya.  It  was  held  that  the 
mortgagee  coald  maintain  replevin  against 
the  officer  levying  the  attachment,  although 
the  issue  as  to  the  validity  of  the  mortgage 
raised  in  the  action  against  the  mortgagor 
had  not  been  determined. 

ESect  of  intervening  assignment. — Although 
a  mortgage  is  invalid  against  levying  jui^- 
ment  creditore  so  that  the  mortgagee  could 
not  maintain  replevin  against  the  officer  mak- 
ing the  levy,  when  there  has  been  an  assign- 
ment  ["—'"g  title  to  the  assignee,  the  sheriS 
«annot  set  up  that  the  mortgage  was  fraudu- 
[8] 


lent  as  to  creditors,  for  that  would  not  juati^ 
him  in  taking  the  property  from  plaintiS, 
whose  posaeeaion  would  entitle  him  to  main- 
tain  replevin.       Guilford   v.    Mills,    57    Hun 


Nebr,  269,  68  N.  W.  704  [overruling  35  Nebr. 
03,  52  N.  W.  828],  holding  that  a  sheriff  could 
not  defend  against  a  replevin  suit  by  a  mort- 
gagee by  showing  that  the  property  was  suffi- 
cient to  satisfy  both  the  mortgage  and  attach- 
ment claim,  without  regard  to  the  iona  fide» 
of  the  mortgage. 

Mortgagee  need  not  show  a  legal  title  to 
the  property  in  order  to  maintain  an  action  of 
conversion  against  a  purchaser  who  bought 
property  with  notice  of  the  equitable  lien 
thereon.  Hurst  v.  Bell,  72  Ala.  330;  Swinney 
c.  Gouty.  83  Mo.  App.  649.  Compare  Sloan 
V.  Wilson,  117  Ala.  583,  23  So.  145,  holding 
that  a  mortgagee  of  one  partner's  interest  in 
Arm  property  acquired  a  legal  title  to  the 
property  set  off  to  his  mortgagor  on  disHolu- 
tion  of  the  firm  and  could  maintain  detinue 
ngainst  a  purchaser. 

88.  Hardy   v.    Graham,   63    Mo.    App.    40. 

Compare  Molineux  t'.  Coburn,  6  Gray  (Mass.) 

124,  where  the  court  was  held  to  be  justified 

refuaing   to   iustnjct   that   plaintiff   must 


the  jury  must  be  satisfied  that  the  property 
Kplevied  was  included  in  the  mortgage. 

87.  Potter  V.  Payne,  21  Conn.  361,  holding 
that  a  stranger  had  no  right  to  interfere  be- 
tween  mort^igor   and   mortgagee   and    raise 

auedtions  as  to  the  mortgagee's  right  to  sell 
IB  property  before  default. 
The  death  of  a  wife  who  has  executed  a 
mortgage  jointly  with  her  husband  does  not 
justify  the  court  in  withdrawing  from  the 
jury  all  questiona  of  the  mortgagee's  right  to 
replevy  the  property.  Carrawoy  v.  Wallace, 
(Misa.  I80r>)   17  So.  930. 

88.  Blakeslee  v.  Roesman,  44  Wis.  S60, 
holding  that  a  general  verdict  for  defendant 
was  equivalent  to  a  finding  of  general  prop- 
er^ in  the  allied  mortgagors  and  of  special 
property  in  the  attaching  officer. 

89.  Jones  v.  Loree,  37  Nebr.  616,  66  N.  W. 
3IX),  holding  that  it  is  error  under  such  eir- 
cumstances  to  instruct  the  JU17  to  Snd  gener- 
ally for  plaintiffs  it  any  of  the  mortgages  arc 
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and  coats,"  with  a  farther  limitatioD  that  the  recovery  ahull  Dot  exceed  the  value 
of  the  property  converted  ;*'  and  the  flame  rule  seems  to  apply  when  defendant 
is  a  piircliaaer  of  the  mortgfu;ed  property."  But  there  is  authority  for  allowing 
a  mortgagee  to  recover  ae  damages  the  full  value  of  the  property,  although  it 
exceed  the  amount  due  on  the  mortgage,"  and  damages  caused  oy  toe  taking  and 


00.  .lla&ama.— Seibold  d.  Rogers,  110  Ala. 
436,  18  So.  312;  Batea  v.  Murphv,  2  St«w.  ft 
P.   (Ala.)   160  noU. 

Colt/ormo.— Wood  c.  Pranks,  56  Cal.  217. 

(tewffta.— BentoQ  c,  McCord,  96  Ga.  303, 
23  a  E.  302. 

llXmoia.  —  Mantanya  f .  Martin  Bmerich 
Outfitting  Co.,  ir2  111.  02,  40  N.  E.  721 
[af^rming  00  111.  App.  02]. 

i/ichi^on. —  Showman  t>.  Lee,  36  Micli.  656, 
40  N.  W.  578;  GanoDg  v.  Green,  71  Mich.  1, 
38  N.  W.  661. 

Ifinnesofa. —  Becker  <0.  Dunham,  27  Minn. 
32,  S  N.  W.  406. 

ifi»«ouri.—  State  u.  White,  70  Mo.  App.  1, 

lithToxiaj.. —  Rasper  v.  Walla,  40  Nebr.  288, 
68  N.  W.  476;  Watson  e.  Coburn,  35  Nebr. 
402,  53  N.  W.  477,  48  Nebr.  267,  67  N.  W.  171. 

ffeio  Bam'pahKre. —  Carpenter  v.  Cumminga, 
40  K.  H.  158. 

-Veto  Yort.— Clark  P.  McDuffie,  21  N.  Y. 
Suppl.  174,  49  N.  Y.  St.  635.  Compare  Man- 
ning o,  Monoghan,  1  Boew.  (N.  Y.)  460,  hold- 
ing that  a  receiver  who  wrongfully  sold  mort- 
gaged property,  whereby  the  property  was  de- 
stroyed, woa  liable  to  the  mortgagee  lor  the 
face  value  of  the  mortgage  with  interest  and 
intereHt  on  this  aggregate  amount  from  the 
time  it  fell  due.  But  see  Manning  t).  Mon- 
agban,  28  N.  Y.  585,  where,  in  an  action  on 
the  cose  for  injury  to  plaintiff's  leveKiooary 
interest,  it  was  held  tlint  damages  should  he 
contined  to  the  loss  sustained  1^  the  disper- 
sion of  the  property. 

jSouth  Carolina. —  Williams  t>.  Dobeon,  26 
S.  C.  110,  1  S.  E.  421. 

Woahtniflon.  —  Sheehan  t>.  Levy,  1  Wash. 
140,  23  Pac.  S02. 

TFyoniinff. —  Cone  p.  Ivinson,  4  Wyo.  203, 
33  Pae.  31,  35  Pac.  033. 

See  S  Cent.  Dig.  Ut.  "  Chattel  Mortgages," 
1353. 

Attorney's  fees  asd  inteieat  on  the  whole 
amount  may  be  recovered  as  part  of  tiie  dam- 
ages in  an  action  by  a  mortgagee  against  a 
third  person  who  has  converted  the  mort- 
gaged property  (McLester  p.  Somerville,  64 
Ala.  670),  even  though  it  appears  that  part 
of  the  property  was  sold  t^  the  mortgagor  to 
defendant  with  an  agreement  that  he  would 
satisfy  the  mortgage  with  the  purchase-money 
(De  Costa  P.  Comfort,  80  Cal.  507,  22  Pac. 
216). 

Expenses  incaned  by  moitKagee.— A  fejr 
compensation  for  the  time  and  money  properly 
expended  by  plaintiff  in  the  [mrsuit  of  the 
property  may  be  recovered  in  on  action 
against  the  sheriff.  Sherman  t>.  Finch,  71 
Cal.  68,  11  Pac.  847,  Com'po.re  Lander  e. 
Propper,  6  Dak,  64,  50  N.  W.  400,  where  the 
mortgagee  had  taken  possession  of  the  prop- 
erty tiefore  it  was  taken  by  the  sheritT  and  be 
was  allowed  to  recover  the  expenses  necea- 
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sarily  incurred  by  him  in  holding  possession. 

91.  Seibold  v.  Rogers,  HO  AU.  433,  18  So. 
312;  Coburn  v.  Watson,  48  Nebr.  257,  67 
N.  W.  171;  Brotton  B.  langert,  1  Wash.  227, 
23  Pac.  803;  Sheehan  c.  Levy,  1  Wash.  140, 
23  Pac.  802. 

An  amount  advanced  to  pay  off  a  prior  lien 
should  be  deducted  from  the  value  of  the  con- 
verted property  in  estimating  damages  to 
which  a  mortgagee  was  entitled.  Holt  County 
Bank  P.  Tootle,  25  Nebr.  408,  41  N.  W.  201. 

For  conversion  of  a  note   and  mortgage 

Slaintiff  is  entitled  to  recover  the  full  amount 
ue  thereon  at  the  time  of  conversion. 
Keaggy  v.  Hite,  12  III.  00. 

93.  McFadden  v.  Hopkins,  81  Tod.  450; 
We«t  V.  White,  165  Mass.  258,  43  N.  E.   103. 

Cantilbntion  in  equity.—  Where  chattels 
covered  by  a  mortgage  are  sold  to  various 
purchasers,  each  one  is  liable  to  the  mort- 
gagee for  the  full  value  of  the  property  pur- 
chased by  him  up  to  the  point  when  the  mort- 
gage, debt  is  satisfied,  but  equity  will  enforce 
contribution  between  the  purchasers.    Bughes 

0.  Graves,  1  Litt.  (Ky.)   317. 

Exemplary  damagea. —  It  is  error  to  in- 
struct that  the  jury  must  infer  malice  from 
the  acts  of  a  purchaser  which  would  oeces- 
sarily  injure  the  mortgagee's  security  and 
that  exemplary  damages  should  be  given.  Mc- 
Donald V.  Norton,  72  Iowa  052,  34  N.  W.  458. 

Interest  is  to  be  computed  on  the  value  of 
the  property  from  the  time  of  a  resale  by  de- 
fendant and  not  from  the  time  of  his  pur- 
chase from  the  mortgagor.    Bariy  v.  Bennett, 

7  Mete.  (Mass.)  364. 

93.  Colorado. —  Stevenson  v.  Lord,  15  Oolo. 
131,  26  Pac.  313. 

MataachutetU. —  Hanly  v.  Davis,  166  Mass. 

1,  43  N.  E.  623,  where  a  levying  officer  had 
failed  to  pay  the  mortgage  debt  after  it  was 
demanded  by  the  mortgagee. 

Minnesota. — Adamson  P.  Petersen,  35  Minn. 
620,  20  N.  W.  321,  where  the  action  wm 
against  a  stranger  who  showed  no  interest  in 
the  mortgaged  property. 

Nmo  York.—  Bigelow  c.  Goble,  .:  w.  Y.  Am. 
Div.  301,  41  N.  Y.  Suppl.  208,  75  N.  Y.  St 
711. 

Teaaa.-^  Cabdl  v.  Johnston,  13  Tex.  Civ. 
App.  472,  35  S.  W.  043. 

See  0  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
S  363. 

An  attaching  oflicei'a  appraisal  of  mort- 
gaged goods  does  not  bind  the  mortgagee  as  a 
rule  of  damages  in  his  suit  against  the  officer. 
Treat  v.  Gilmore,  49  Me.  34. 

Against  a  subaequent  mortgasee  one  hold- 
ing a  prior  mortgage  would  only  be  entitled 
to  recover  the  amount  due  thereon.  Citizois 
Coal,  etc.,  Co.  v.  Stanley,  6  Colo.  App.  131, 
40  Pac.  093.      See  also  Kimball  c.  Marshall, 

8  N.  H.  201. 
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detention  of  the  property  ; "  bo  that  a  finding  was  held  fataJIy  defective  which 
did  not  asBeas  damages  against  the  o£dcer  for  the  takiDg.""  When  judgment  is 
entered  for  defendant  in  an  action  of  replevin  by  a  mortgagee  he  is  entitled  to 
recover  the  fnll  valne  of  the  property." 

b.  Agralnst  Horlffaffor.  Wliere  a  mortgagee  obtains  a  jndgment  i^inst  tho 
mortgt^r  for  converfiion  of  the  mortgaged  property  the  measure  of  damages  is 
the  value  of  the  mortgagee's  interest  in  the  property,"  and  &  judgment  in  the 
alternative  should  be  for  a  return  of  the  ■  property  or  for  paymeut  of  the  mort- 
gage debt  and  interest."  A  judgment  rendered  for  the  mortgagor  should  be 
redaced  by  the  amount  due  the  mortgagee  on  tlie  secured  claun,"  unless  that 
would  result  in  allowing  the  mortgagee  to  collect  his  claim  before  it  matured.' 

XIII.  COMFUSIOH  OF  MORTGAGED  GOODS. 

To  constitute  a  confusion  of  property  there  must  be  such  a  mixture  that  the 
part  covered  by  the  mortgage  cannot  be  identified  and  separated  from  the  rest.' 

Attorney'B  fees. —  Where  a  chattel  mort 
gHge  provides  for  the  collection  of  attorney's 
fees  far  takioK  posBesaion  at  maturity,  and 
the  mortgnge  IB  matured  by  the  act  of  the 
mortgagor  in  removing  the  property,  plaintiff 
cannot  recover  attorney's  fees  on  an  allega- 
tion only  that  he  feara  defendant  will  remove 
the  property.  McMillan  v.  Moon,  18  Tex.  Civ. 
App.  227,  44  S.  W.  414. 

98.  Wolfley  c.  Rising,  12  Kan.  B36-,  Allen 
V.  Judson,  71  N.  Y.  77;  Taylor  u.  Hodges.  105 
N.  C.  344,  11  S.  E.  166,  holding  that  payment 
of  the  amount  actually  due  on  the  mortgage 
would  discharge  the  sureties  on  defendant's 
forthcoming  bond.  Compare  Peters  v.  Lowen- 
etein,  44  Mo.  App.  406,  holding  that  where 
there  are  several  mortgages  on  the  property 
in  controversy  judgment  for  the  aggregate  in- 
debtedness could  be  rendered  and  the  particu- 
lar items  need  not  be  specified. 

Ho  aale  of  the  property  can  be  ordered  in 
an  action  of  replevin,  for  it  is  not  a  proceed- 
to  foreclose.    Marks  v.  MoCiehee,  35  Ark. 


A  Mle  of  tlie  property  within  a  reasonable 
time  ma^   be   used   in   estimating   its   value 

(Hume  Bank  t.  Uarlaock,  56  Mo.  App.  291), 
bnt  a  sale  made  ten  months  after  eeisure  is 
not  admissible  to  show  the  measure  of  the 
mortgagee's    damages,    for   it    is   too   remote 

(Bbowman  c.  Lee,  79  Mich,   6S3,   44   N.   W. 

loei). 

SettinE  jiput  an  exemption  out  of  part  of 
the  property  levied  on  will  not  avail  the  offi- 
cer as  a  ground  for  reduction  of  damages  un- 
ku  the  mortgagee  has  ratified  such  act. 
Showman  c.  Lee,  70  Mich.  853,  44  N.  W.  1061. 

94.  Mason  c.  Fenn,  13  111.  5E5 ;  Allen  t>. 
Butmaa,  138  Mass.  586.  CoMpore  Codman  r. 
Freeman.  3  Cush.  (Mass.)  306,  holding  that 
the  mortgagee  oould  recover  damages  equal  to 
the  value  of  the  property,  although  the  mort- 
pk{>or  had  become  insolvent  and  the  assignee 
bad  not  claimed  the  property. 

95.  Bat«a  v.  Wilbur,  10  Wis.  416. 
In  mitigation  of  damages  it  can  be  shown 

that  the  mortgage  was  fraudulent  as  to  cred- 
itors, although  it  covered  exempt  property 
only  and  therefore  could  not  be  set  aside 
(Jfwett  V.  Fink,  47  Wis.  448,  2  N.  W.  11Z4), 
or  that  plaintiff  had  received  his  debt  out  of 
Ihe  goods  left  in  his  possession  (Ward  t>. 
Hmry,  15  Wis.  230)  ;  but  a  return  of  tha 
propertv  ivithin  the  ten  days  limited  for  pay- 
ment of  the  mortgage  debt  by  the  attaching 
officer  cannot  be  considered  to  reduce  dam- 
affea  IRobiuson  e.  Sprague,  125  Mass.  5S2), 
nor  will  an  application  of  the  proceeds  to  pay 
off  a  lien  which  was  prior  to  the  mortgage 
(Keith  c.  Ham,  89  Ala.  690,  7  So.  234). 

96.  Blakealee  v.  Roesman,  44  Wis.  560, 
holding  that  a  special  finding  as  to  defend- 
ant's intereat  in  the  proper^  was  nnneoes- 
Bary.  But  eee  Coe  e.  Peacock,  14  Ohio  St. 
IBT,  holding  that  the  "  right  and  proper " 
damages  given  by  the  statute  to  defendant  in 
u  action  of  replevin  brought  by  the  mort- 
gagee against  the  officer,  when  it  appears  that 
the  mortgage  lien  upon  the  property  exceeds 
iti  value,  is  not  the  value  of  such  property, 
or  the  amount  of  the  execution  levied  upon  it, 
but  nominal  merely. 

97.  Bates  r.  Murphy,  2  Stew.  A,  P.  (Ala.) 
ISO  note ;  Parish  v.  Wheeler,  22  N.  Y.  494. 


;^. 


21' 

99.  Baldridge  e.  Dawson,  39  Mo.  App.  G2T. 

Effect  of  tender. —  Where  defendant  Mtore 
trial  tendered  the  amount  due  on  the  mort- 
Boge  and  all  costs,  the  measure  of  defendant's 
damages  was  the  value  of  the  goods  at  the 
time  of  the  tender.  Barbee  v.  Scoggins,  121 
N.  C.  135,  23  S.  E.  269. 

1.  Manker  p.  Sine,  35  Nebr.  746,  63  N.  W. 
734.  But  eee  Fowler  c,  Hoffman,  31  Mich. 
216.  holding  that  a  ruling  that,  in  the  absence 
of  a  continuing  breach  of  the  mortgage  at  the 
time  suit  was  brought,  defendant  would  be 
entitled  to  recover  the  full  value  of  the  prop- 
erty is  erroneous  under  Mich.  Comp.  Laws 
(1671),  S  67G4,  requiring  a  special  finding  in 
case  either  party  haa  a  lien  on  the  property. 

Snbstitntlou  of  nmilai  property  to  take 
the  place  of  that  covered  by  the  mortgage 
which  had  been  sold  cannot  be  allowed  in  miti- 
gation of  damages.  Bmith  v.  Anderson,  70 
Vt.  424,  41  Atl.  441. 

8.  Caring  t.  Richmond,  28  Hun  (N.  Y.)  26, 
holding  that  intermingling  did  not  render  a 
mortgage  invalid  as  to  such  of  the  articles  as 
could  be  identified  and  diatinguiahed.  Com- 
pare Morrill  v.  Kfyee,  14  Allen  (Mass.)  222, 
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Where  the  mortgagor  parposelv  or  DCgligentlj  commingles  tha  mortgaged  goods 
with  like  goods  of  nia  own,  witliont  the  consent  of  tlie  mortg^e,  tlie  latter  can 
hold  the  whole  under  the  mortgage,'  but  where  the  confns^  property  forms  a 
homogeneous  mass,  it  has  been  held  tliat  each  party  would  be  entitled  to  his  pro- 
portional part.*  Where  tho  mortgagee  consents  to  tlie  intermixture,  the  rights 
of  third  persons  are  not  adversely  afiected  thereby,'  and  a  judgment  creditor  of 
the  mortgagor  may  levy  on  and  sell  the  whole  inaee,  or  so  much  thereof  ae  maj- 
be  necessary  to  satisfy  the  debt.*  Where  a  mortgage  coders  after-acquired  prop- 
erty, the  intermingling  of  such  property  with  the  original  etock  is  presumed  to 
be  with  the  mortgagees  consent.' 


a  mortgagee 

wbere  ui  ftttftching  officer  refused  to  b,11ow  the 
mortgagee  to  identify  the  property  and  it  waa 
held  t^t  the  mortgagee  could  recover  the 
whole  from  him. 

Parol  eridence  is  admiwible  to  Identify  the 
property  described  in  the  mortgage  and  sep- 
arate it  from  the  other  chattels.  Caring  v. 
Kiehmond,  16  N.  V.  Wkly.  Dis.  &4Q. 

Detachable  lad  earily  diatiiieiiiBhable  fix- 
tniea  added  to  machinery  after  the  ezecutioD 
of  the  mortgage  are  not  confused  bo  aa  to 
allow  the  mortgagee  to  claim  them.  Alley 
V.  Adama,  44  Ala.  609. 

3.  AMtoima. —  Bums  c.  Campbell,  71  Ala. 
271. 

f (linoif. —  Simmons  c.  Jenkins,  7S  111.  479. 

Jfo«»ochiMe((s. —  Adams  v.  Wildes,  107 
Mass.  123;  Willard  o.  Rice,  11  Melc.  (Maes.) 
403,  45  Am.  Dec.  226  (holding  that  the  mort- 
gagee could  recover  from  the  mortgagor's 
consignee  the  value  of  the  whole  mass). 

'KeiD  York. —  Dunning  c.  Steams,  9  Barb. 
(N.  Y.)   630. 

north  Carolina. —  Kreth  P.  Rogers,  101 
N.  C.  263,  7  S.  E.  B82,  where  third  pereons 
sold  goods  to  the  mortgagor  knowing  that 
he  was  likely  to  mingle  them  with  the  prop- 
erty covered  by  the  mortgage. 

Pennsylvania. —  McKean  v.  Wagenblast,  2 
Grant  (Pa.)   4G2. 

United  Statet.— St.  Paul  Merchants'  Nat. 
Bank  v.  Mclaughlin,  1  McCrary  (U.  S.)  258, 
2  Fed.   128. 

See  D  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
f   215. 

Where  mortgaged  goods  are  sold  mixed 
with  other  goods  not  covered  by  the  mort- 
gage, the  purchaser  of  course  can  get  no  title 
to  such  portion  of  the  property  sold  as  waa 
not  included  in  the  mortgage,  and  the  mort- 
gagor or  his  representatives  are  entitled  to 
recover  the  value  of   such  goods.     Steinecke 


20  N.  Y.  Suppl.  583,  48  N.  Y.  St.  301,  where 
a  crop  raised  from  seeds  planted  before  the 
execution  of  the  mortgage  was  sold  mixed' 
with  the  crop  raised  from  seed  planted  sub- 
sequently to  the  execution.  Compare  Van 
Doren  v.  Baity,  11  Hun  (N.  Y.)  239,  where 
the  mortgagee  of  an  undivided  Interest  of  a 
tenant  in  common  of  a  chattel  sold  the  whole 
chattel  at  the  foreclosure  sale,  and  it  was 
held  that  the  purchaser  upon  taking  posses- 
sion thereof  was  liable  to  the  other  tenant 
in  common  tor  a  conversion  of  his  interest. 
4.  Shepard  v.  Bamps,  3  Dak.  148,  14  N.  W. 
IlOi   MitUnthal   o.  Heigel,    (Tex.  Civ.  App. 
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18&5)  31  S.  W.  ST.  See  also  D.  M.  Osboroo 
r.  Cargill  Elevator  Co.,  62  Minn.  400,  64 
N.  W.  1136,  where,  in  determining  the  pro- 
portional part  to  which  the  mortgagee  wr« 
entitled,  it  was  oasumed  that  the  amounts 
of  wheat  raised  per  acre  in  two  fields  were 
the  same.  Compare  Mowry  v.  White,  21  Wis. 
417,  where  a  mortgage  covered  logs  cut  and 
to  be  cut  and  all  the  logs  were  BiAsequently 
intermixed,  and  it  was  tield  that  the  mort- 
gagee must  share  them  with  an  attaching 
creditor  in  tha  ratio  which  the  quantity  cut 
before  the  execution  of  the  mortgage  bore  to 
the  quantity  cut  thereafter. 

6.  Hamilton  f.  Rogers,  8  Md.  301;  Wag- 
ner p.  Watts,  2  Crsnch  C.  C,  (U,  S.)  169,  28 
Fed.  Caa.  No.  17,040.  To  the  same  effect  flee 
McKean  v.  Wagenblast,  2  Grant  (Pa.)  462, 
where  the  transaction  was  a  pledge.  Com- 
pare Tyson  P.  Weber,  81  Ala.  470,  2  So.  BOl.  ' 
holding  that  where  goods  were  confused  by 
permi.viion  of  the  mortgagee  he  could  pre- 
vent the  mortgagor,  in  defense  to  an  action 
against  the  latter  by  mortgagee,  frMn  show- 
ing that  some  of  the  goods  were  not  included 
originally  in  the  mortgage. 

e.  Baltimore  First  Nat.  Bank  c.  Lindens- 
truth,  79  Md.  130,  28  Atl.  807,  47  Am,  St. 
Kep.  386.  But  see  Muse  t?.  Lehman,  30  Kan. 
514,  1  Pao.  804,  holding  that  where  by 
agreement  the  mortgagor  retained  possession 
and  mingled  the  mortgaged  chattels  with 
others,  and  by  consent  of  the  mortgagee  sold 
the  chattcla,  a  creditor  of  the  mortgagor 
could  not  attach  the  proceeds. 

7.  Hamilton  v.  Rogers,  8  Md.  301.  Com- 
pare Coder  r.  Stotts,  61  Kan.  3B2,  32  Pac. 
1102,  holding  that  in  such  case  the  mort- 
gagee must  identify  the  original  goods  be- 
fore he  oan  recover.  But  see  Odell  v.  Qallup, 
62  Iowa  253,  17  N.  W.  502  (where  the  mort- 
gagee was  allowed  to  recover  all  the  goods 
from  a  junior  encumbrancer  in  the  absence  of 
evidence  as  to  what  had  been  added  to  the 
mortgaged  stock)  ;  Hudson  v.  Warner,  2 
Harr.  &  G.  (Md.)  415  [holding  that  it  would 
be  presumed  that  sales  made  under  a  power 
in  a  mortgage  deed  of  trust  were  of  goods 
included  in  the  original  stock). 

The  burden  is  on  the  mortgagee  to  show 
that  the  goods  he  claims  were  on  the  prem- 
ises at  the  time  the  mortgage  was  executed 
where  future-acquired  property  has  been  in- 
termingled with  a  mortgaged  stock  of  goods. 
Hamilton  n.  Rogers,  g  Md.  301:  Queen  r. 
Wemwog,  97  N.  C.  383,  2  8.  E.  657. 

Duty  Of  mortgagor  to  point  out— If  a 
mortgagor,  having  added  new  purchases  to 
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xiv.  rioht  of  mobtoaoor  to  tbansfeh  and  encumber  mortgaged 
Phofertt. 
A.  Creation  of  Liens — l.  Agister-s  lien.  Although  acts  of  a  mortgagor  in 
dealing  with  mortgaged  animals  bring  them  within  the  terms  of  a  statute  which 
causes  a  lien  to  arise  in  favor  of  a  liveryman  or  agister,  such  lien  is  postponed  to 
the  rights  of  one  holding  a  prior  recorded  mortgage  upon  the  property,'  unless 
the  etatate  provides  that  the  lien  shall  arise  when  uie  "  lawful  possessor  "  contracts 
for  their  care  and  keeping,  and  the  mortgagor  is  entitled  to  possession  by  the 
terms  of  the  mortgage.'    Tiie  same  rule  has  Been  applied  to  other  statutory  liens 


mortgaged  stock,  .Tefu««  on  demand  to  iden- 
tify and  separate  the  new  sooda  from  the 
oM,  when  tbe  mortgagee  ia  rlglitfullT  taking 
possession,  althougn  there  be  no  sucd  con(n- 
eion  of  goods  aa  to  absolutely  destroy  their 
separate  identity,  yet  if  they  cannot  be  sep- 
arated without  the  mortgagor's  aid  he  cannot 
complain  if  some  of  tlie  new  are  token  with 
the   old. 

Bights  of  parties  upon  redemption. —  If  ad- 
ditional goods  are  mingled  with  the  mort- 
gaged goods  by  the  mortgagee  and  no 
aeparate  accounts  kept  the  mortgagor,  upon 
redeeming,  is  entitled  to  alt  goods  remaining 
uaold.  Burr  e.  Dana,  72  Wis.  639,  30  N.  W. 
£62,  4&  N.  W.  S35. 

8.  Alabama. —  Chapman  e.  Montgomery 
Fint  Nat.  Bank,  68  Ala.  529,  13  So.  764,  22 
Ia  R.  A.  7S. 

Colorado.— Wall  t>.  Garrison,  II  Colo.  S15, 
10  Pac.  468;  Au)d  V.  Travis,  6  Goto.  App. 
635,  39  Pac.  357  (where  tbe  agister  and  the 
mortgagor  were  members  of  a,  firm  using  the 
mortgaged   property  jointly) . 

/litnois.—  Charles  o.  Neigelsen,  16  111. 
App.  17,  although  the  lienor  acted  in  igno- 
rance of  the  mortgage.  Compare  Blain  V. 
Uanniug,  36  111.  App.  214,  where  the  lienor 
prerailed  over  the  mortgagee  because  the 
property  was  allowed  to  remain  in  the  poa- 
•ession  of  the  mortgagor  after  one  of  the 
notes  secured  became  due  and  the  other  mort- 
gue  note  was  fraudulent;  there  was  besides 
*  licenaa  to  the  mortgagor  to  take  the  prop- 
erty whenever  he  desired,  which  might  have 
estopped   the  mortgagee. 

fiidtona.— Hanch"p.  Ripley,  127  Ind.  151, 
ia  N.   E.  70,   11  L.  R.  A.   01. 

Kentucky.— I**!  v.  Vanmeter,  98  Ey.  I, 
17  Ky.  L.  Rep.  G48,  32  B.  W.  137,  where  the 
agister  had  notice  of  the  mortgage. 

Maaaaohuaetts. —  Howes  v.  Newcomb,  146 
Mass.  76,  IS  N.  E.  123. 

Jftchijfon.—  Reynolds  c.  Case,  60  Mich.  76, 
26  N.  W.  838. 

Jftnnesota. —  Petzenka  v.  -Dallimore,  64 
Minn.  472,  67  N.  W.  366. 

Itiatowri. —  Miller  0.  Grabbe,  60  Mo.  App. 
660,  2  Uo.  App.  Rep.  1371;  Lazarus  v. 
Moran,  64  Mo.  App.  23S,  2  Mo.  App.  Rep. 
1066;  Pickett  r.  McCord,  62  Mo.  App.  4ST; 
Ston«  r.  Kelley,  69  Mo.  App.  214,  1  Mo. 
App   Rep.  1. 

yebraaka. —  State  Bunk  V.  Lowe,  22  Nebr. 
«S,  33  K  W.  482,  construing  territorial  act 
.f  Feb.  16,  1867. 


New  Hampshire. —  Sargent  v.  Usher,  .55 
N.  R  287,  20  Am.  Rep.  208. 

New  Jersey. —  Sullivan  v.  Clifton,  55 
N.  J.  L.  324,  26  Atl.  964,  30  Am.  St.  Rep. 
662,  20  L.  R.  A.  71tJ. 

nfeio  York. —  A  livery-stahle  keeper  can- 
not, by  serving  the  statutory  notice,  acquire 
a  lien  on  a  horse,  as  against  one  to  whom  the 
horse  was  mortgaged  by  the  owner  before 
the  notice  was  served.  Jackson  v.  Elasaeall, 
30  Hun  (N.  Y.)   231. 

North  Dafcofo.— Mandan  First  Nat.  Bank 
p.  Scott,  T  N.  D.  312,  75  N.  W.  254. 

OAio.— Graham  v.  Winchell.  4  Ohio  9.  &. 
C.  PI.  Dec.  139,  3  Ohio  N.  P.  106;  Monypeny 
f.  Sells,  11  Ohio  Dec.  (Reprint)  616,  28 
Cine.  L.  Bui.  112. 

South  Dakota. —  Wright  c.  Sherman,  3 
S.  D.  290,  52  N.  W.  1093,  17  L.  R.  A.  792. 

Tetmetsee. —  McGhee  p.  Edwards,  87  Tenn. 
606,  II  S.  W.  316,  3  L.  R.  A.  654,  even 
though  the  agister  is  without  notice  of  the 

Vermoat.—  lngalU  v.  Green,  62  Vt.  436, 
20  Atl.  196,  holding  lien  attaches  to  surplus 
remaining  after  satisfaction  of  the  mortgage 
debt. 

Contra,  Case  v.  Allen,  21  Kan.  217,  220,  30 
Am.  Rep.  425,  where  Brewer,  J.,  says;  "The 
lien  of  the  agister  is  not  the  mere  creature  of 
contract.  It  is  created  by  statute  from  the 
fact  of  the  keeping  of  the  cattle."  But  see 
Howard  r.  Bums,  44  Kan.  543,  24  Pac.  981, 
where  a  second  mortgagee  who  kept  cattle 
claiming  ownership  adverse  to  the  first  mort- 
gagee was  not  allowed  to  claim  en  agister's 
lien  for  care  and  pasturage  against  the  prior 
mortgage. 

See  9  Cent.  Dig.  tit  "  Chattel  Mortgages," 
i  235. 

Ho  privity  of  contract  exists  between  the 
mortgagee  and  the  liveryman  who  claims  a 
lien.  Wright  c.  Sherman,  3  S,  D.  290,  52 
N.  W.  1093,  17  h.  R.  A.  792;  Ingalls  ». 
Green,  62  Vt  436,  20  Atl.  196. 

Mo  agency  is  created  for  the  mortgagor  to 
procure  feed  for  mortgaged  cattle  in  behalf 
of  tbe  mortgagee,  by  Uie  fact  that  the  mort- 
gagee furnished  feed  for  the  stock  while  they 
were  in  the  mortgagor's  posseesion.  Cleve- 
land p.  Koch,  108  Mich.  614,  68  N.  W.  376. 

e.  Smith  V.  Stevens,  30  Minn.  303,  31 
N.  W.  65;  Graham  v.  Winchell,  4  Ohio  S.  & 
C.  PI.  Dee.  139,  3  Ohio  N.  P.  106.  Compnro 
McGhee  p.  Edwards,  87  Tenn.  606,  11  S.  W. 
3ie,  3  L.  R.  A.  664,  where  it  was  suggested 
.        [XIV,  A.  1] 
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upon  animsle,  for  example  the  Hen  for  service  of  s  etallioo,  the  lien  for  damages 
caused  by  stock  running  at  large,  etc"* 

2.  COHTBACTUAL  LiEN.  A  mortgagor  has  no  power  to  make  a  contract  for  a 
lien  on  tlie  mortga^d  property  whicti  woold  take  precedence  over  a  duly  recorded 
mortgage ; "  bnt  the  consent  of  the  mortgagee  to  the  creation  of  the  lien  may  be 
implied." 

8.  LABORER'S  LiEH.  A  mechanic's  statutory  lien  has  been  held  to  be  postponed 
-  to  a  prior  valid  mortgage;"  bnt  a  laborer*B  Hen  on  crops  was  entitled  to  prevail 
over  the  claims  of  the  mortgagee  of  the  crop." 

4.  LANDLORD'S  Lien  —  a.  Contractual **  Keeerving  a  lien  for  rent  on  chattels 
located  on  leased  premises  will  give  the  landlord  a  prior  claim  thereon,  nnlees  at 

that  the  language  of  the  lien  act  might  be 
■uch  that  the  lien  would  talce  precedence 
orer  the  right  of  ft  prior  mortgagee.  In 
Smith  V.  Stevens,  36  Minn.  303,  31  N.  W.  65, 
it  was  Baid  that  such  a  statute  was  not  un- 
constitutional becauae  the  mortgagee  was 
charged  with  knowledge  of  the  adverse  rights 
which  could  be  acquired  when  he  left  the 
property  in  the  poeseesion  of  the  mortg&gor. 

Allowing  the  mOTtgaged  cattle  to  remain 
under  the  care  of  an  agister  with  whom  tbey 
had  been  placed  by  the  mortgagor  does  not 
postpone  the  claim  of  the  mortgagee  to  that 
of  the  agister's  lien.  Ingalla  v.  Vance,  61  Vt. 
682,  18  Atl.  453. 

Subaequent  mortgagea. —  The  lien  of  a  liv- 
eryman on  horses  for  their  keep  will  be  post- 
poned to  a  mortgage  executed  subsequently  to 
the  contract  which  gives  rise  to  the  lien, 
when  the  horses  are  permitted  to  leave  the 
possession  of  the  lienor,  for  that  invalidates 
the  lien  (Perkins  v.  Boardman,  14  Qray 
(Mass.)  4S1 ;  Marseilles  Mfg.  Co.  e.  Morgan, 
12  Nebr.  68,  10  N.  W.  462),  or  where  the 
lienor  waives  his  lien  for  services  and  accepts 
a  bill  of  sale  ot  the  mortgaged  property  after 
the  execution  of  the  mortgage  (Murray  V. 
Guse,  10  Wash,  25,  38  Pac.  753).  Compare 
State  v.  Shevlin,  23  Mo.  Ap^.  598,  where  evi- 
dence showing  the  good  faith  of  the  mort- 
gagee was  held  to  be  admissible  when  it  waa 
doubtful  whether  a  stable  keeper  had  lost 
bis  lien  on  a  horse  at  the  time  it  waa 
mort^ged. 

10.  As  to  statutory  liens  upon  animals  see, 
generally,  Animaxs,  2  Cyc.  288. 

The  lien  npou  a  mare  for  the  aervice  of  a 
■tallion  is  poBtponcd  to  a  prior  duly  recorded 
mortgage  on  such  animal.  Mayfield  c.  Spiva, 
ICMJ  Ala.  223,  14  So.  47;  Easter  p.  Ooyne, 
Gl  Ark.  222,  11  S.  W.  212.  But  see  Sime  v. 
Bradford,  12  Lea  (Tenn.)  434,  where  it  was 
held  that  the  lien  given  t^  statute  to  the 
owner  of  a  stallion  on  the  offspring  was  para- 
mount  to  the  right  of  a  mortgagee  of  the 
mars  while  in  foal,  although  the  mortgage 
1b  registered  before  the  foal  is  dropped. 

The  lien  for  damages  canaed  by  stock  ran- 
ning  at  large  which  is  given  by  statute  has 
been  held  to  be  inferior  to  the  lien  of  a  prior 
chattel  mortgage  on  the  stock.  Lehman  t>. 
Ferrell,  71  Ala.  458. 

11.  Alahama. —  Mauldin  v.  Armistead,  14 
Ala.  702,  where  a  factor  attempted  to  assert 
a  lien  on  the  proceeds  of  a  sale  ot  a  crop 
which  had  been  consigned  to  him. 

[XIV,  A,  1] 


/JlinoM. —  Charles  «.  N«igelsen,  16  III. 
App.  17. 

/ou<a.— Rand  v.  Barrett,  66  Iowa  731,  24 
N.  W.   630. 

Jfieftijon. —  Keynolds  P.  Caae,  60  Hich.  76, 
26  N.  W.  838. 

^ebrosJta.—  Stete  Bank  c.  Lowe,  22  Nebr. 
68,  33  N.  W.  482. 

Wew  yorfc.— Bissell  u.  Pearce,  28  N.  T. 
262;  Jackson  v.  Kasseall,  30  Hun  <N.  Y.) 
231. 

nort\  Dofeota.—  Grand  Forks  Second  Nat. 
Bank  p.  Swan,  2  N.  D.  225,  50  N,  W, 
367. 

Ohio.— Graham  v.  Winchell,  4  Ohio  S.  & 
C.  PI.  Dec.   139.  3  Ohio  N.  P.   106. 

Tennewee. —  McOhee  v.  Edwards,  37  Tmn. 
606,  11  S.  W.  316,  3  L.  R.  A.  654. 

Permont.— Ingalls  ti.  Vance,  61  Vt  582, 
18  AU.  452. 

12.  Howes  0.  Newcomb,  146  Mass.  76,  15 
N.  E.  123;  Wright  B.  Sherman,  3  S.  D.  290. 
62  N.  W.  1003,  17  L.  R.  A.  792.  See  also 
Lynde  e.  Parker,  155  Mass.  481.  30  N.  E.  74, 
where  consent  to  the  creation  of  a  lien  was 
implied  from  the  circumstance  that  the  mort- 
gagee knew  the  mortgaged  horse  was  beina 
boarded  at  a  stable,  although  not  at  what 
stable. 

Herelr  allowing  the  mortgagor  to  retain 
ponearion  does  not  furnish  a  sufficient  basis 
for  an  inference  that  the  mortgagee  cm- 
seut«d  to  the  creation  of  a  lien.  Wright  <o. 
Sherman,  3  S.  D.  290,  62  N.  W.  1093,  17 
L.  R.  A.  7B2. 

13.  Gill  p.  Weston,  110  Pa.  St.  305,  1  Atl. 
917,  holding  that  a  sale  on  a  eufaeequent 
mechanic's  lien  paasea  only  an  encumbered 
Utle. 

Waiver  of  mortgagee't  ^ority, —  A  mort- 
gagee's promise  to  pay  laborers  who  bad 
partly  harvested  a  crop  did  not  constitute  a 
waiver  of  his  priority  in  favor  of  the  har- 
vesters' lien,  when  they  failed  to  complete 
the  harvest.  Rourke  c.  Bergevin,  (Ida, 
1896)  44  Pac.  646. 

14.  Ross  P.  Wardlaw,  <Miss.  1867)  3 
So.  74. 

16.  Taking  recelpta  for  tent  in  the  mort- 
gagee's name  will  not  bind  mortgaged  chat- 
tels upon  the  leased  premises  for  future  rent 
when  the  mortgagee  nad  no  right  to  recover 

Eossession  of  the  premises  and  he  had  no 
nowledge  that  the  mortgagor  was  taking  re- 
ceipts in  his  name.  Siblev  v.  Walton,  S  Ohio 
Cir.  Ct.  6B. 
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the  time  the  property  ia  brought  upon  the  premises  it  iB  sobject  to  valid  inort- 
ga^  ;  **  bnt  such  a  reservation  in  favor  of  the  landlord  is  in  effect  a  mortga^  and 
must  be  recorded  to  be  effectnal  against  a  subseqnent  mortga;^  in  ordinary  form," 
acless  the  sabeeqaent  mortgagee  has  notice  of  the  reservation  in  tlie  unrecorded 
lease.'* 

b.  Statatorr.  A  landlord's  lien  for  rent  will  ordinarily  be  postponed  to 
a  prior  chattel  mortgage  on  the  property,"  but  not  ■whore  the  mortgage  is 
nnrecorded." 

6.  LiEM  For  Storage,  Hanupacturb,  or  Repairs.  The  lien  of  a  warehouseman 
for  storage  of  mortgaged  property  is  inferior  to  the  claim  of  the  mortgagee  to  the 

16.  Kennedy  v.  D«vi«,  2  Tex.  Unrep.  Cm. 
77,  holding  that  a  chattel  mortgage  executed 
for    the    purchase- price    of    furniture    subs^ 

Suentlj  bought  and  put  into  a  house  by  Uie 
Msee  ia  superior  to  the  lien  reserved  by  the 
lessor.  Corapare  SiminonB  v.  Buckeye  Supply 
Co.,  21  Ohio  Cir.  Ct.  455,  11  Ohio  Cir,  Dec. 
690,  where  no  lien  was  reserved  for  rent. 

17.  Kelley  P.  Goodwin,  95  Me.  538,  50  Atl. 
711 ;  Gandy  v.  Dewey,  28  Nebr.  176,  44  N.  W. 
106 ;  Lanphere  v.  Lowe,  3  Nebr.  131 ;  Thomss 
f.  Bacon,  34  Hun  (N.  Y.|  88 1  Smith  r.  Wor- 
nian,  ID  Ohio  St.  146.  Compare  Corbett  v. 
CuBhing,  15  Daly  (N.  Y.)  170,  4  N.  Y.  Suppl. 
618,  23  N.  Y.  St.  S5,  where  the  mortgage  was 
prior  in  time  but  unrecorded  and  the  prop- . 
«rtT  waa  traoiterred  as  security  for  past 
rent  and  it  was  held  that  the  landlord  taking 
without  notice  was  entitled  to   priority. 

PoHtponement  of  first  mortgage  to  leue 
bound  second  also. —  Where  a  lease  of  a  house 
reserved  a  lien  on  furniture  for  the  rent,  and 
k  prior  mortgagee  consented  to  postpone  hie 
lien  to  that  of  the  lessor,  it  was  held  that  a 
second  mortgage  on  the  sama  furniture  was 
likewise  postponed  to  the  lendlord's  claim. 
Shoenber^r  r.  Mount,  1  Handy  (Ohio)  566, 
12  Ohio  Dec.   (Reprint)   292. 

18.  Hall  V.  Mullanphy  Planing  Co.,  16  Mo. 
App.  454  (where  the  rent  accrued  after  the 
execution  of  the  mortgage) ;  Wright  t. 
Bircher,  5  Mo.  App.  322. 

19.  Diatrict  of  Columbia. —  Johnson  v. 
Douglass,  2  Msckey  (D.  C.)  36.  But  see 
Ueehtman  r.  Sharp,  3  MacArthur  (D.  C.) 
90,  where  the  note  secured  by  a  chattel  mort- 
gage was  destroyed  and  a  new  note  given, 
•ecured  by  a  new  deed  to  a  different  trustees 
and  the  new  trustee  was  held  to  be  post- 
poned to  the  landlord's  lien  for  rent  accruing 
prior  to  the  giving  of  the  new  note  and 
mortgage. 

/oiea. —  Perry  P.  Wanoner,  68  Iowa  403, 
27  tf.  W.  292;  Rand  t>.  Barrett,  66  Iowa  731, 
24  N.  W.  530;  Jarchow  t).  Pickens,  61  Iowa 
881,  1  N.  W.  698.  Compare  Thorpe  ti.  Fowler, 
67  Iowa  541,  11  N.  W.  3,  where  the  mort^ 
gage  was  executed  after  the  lessor's  term 
had  commenced  but  the  rent  for  which  a  su- 
perior lien  was  claimed  accrued  after  the 
Oecution  of  the  mortgage,  and  it  was  held 
that  the  mortgagee  was  entitled  to  priority. 

Kentucky. —  Fisher  v.  Kollerta,  16  B.  Mon. 
(Ky.)    308. 

Kevi  Jertey. —  Woodsido  C.  Adams,  40 
V.  J.  L.  417. 

Penmt/lvania. —  Miners'  Bank  e.  Heilner, 
47  Pa.  St.  462,  where  the  mortgage  waa  on  a 


leasehold  eatat«  which  was  sold  on  an  execu- 
tion for  rent. 

TetDog. —  Brackenbridge  v.  Millan,  81  Tex. 
17,  16  8.  W-  556  [follotoing  Hempstead 
As«>c-  C  Cochran,  60  Tex.  820],  where  the 
mortgage  was  of  equ)Ll  date  with  a  month- 
to-monui  lease  and  the  rent  for  the  first 
month  had  been  paid.  But  see  Rogers  C. 
GriOT.  (Tex.  Civ.  App.  1896)  29  S.  W.  654, 
holding  that  a  landlord's  lien  for  rent  for  the 
full  term  of  the  lease  is  prior  to  that  of  a 
chattel  mortgage  made  during  the  term, 
although  when  the  mortgage  was  made  no 
rent  was  due. 

C'unira,  Strauss  v.  Baley,  58  Miss.  131, 
holding  tjiat  when  a  landlord  to  whom  mort- 
gaged property  has  been  delivered  is  sued  in 
replevin  by  the  mortgagee  he  can  set  up  his 
statutory  lien  as  a  defense. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
t  230. 

When  no  Hen  for  rent  exists  until  the  land- 
lord exercises  his  right  to  distrain,  a  mort- 
gagee for  vslue  and  in  good  faith,  with  for- 
feiture or  condition  broken  prior  to  an 
attachment  for  rent,  will  have  priority  over 
such  attachment.  Stamps  v.  Oilman,  43 
Miss.  466.  Compare  Jones  t>.  Howard,  09  Ga. 
461,  27  S.  E.  765,  69  Am.  St.  Re^.  231, 
where  there  was  a  contest  for  priority  be- 
tween a  mortgagee  and  one  claiming  under 
a  levy  of  distress  warrant,  and  in  the  ab- 
sence of  evidence  that  the  levy  and  execution 
of  the  mortgage  occurred  at  the  same  time,  it 
was  held  proper  to  refuse  to  charge  that  the 
liens  would  be  assumed  to  be  of  equal 
dignity. 

Burden  ia  on  mortgagee  to  establish  the 
priority  of  his  lien  over  that  of  the  landlord 
when  the  chattels  were  on  the  leased  land  at 
the  time  the  mortgage  was  executed.  Rogers 
V.  Grigg,  (Tex.  Civ.  App.  1895)  29  S.  W. 
654. 

Waiver  of  lien,—  Taking  a  chattel  mort- 
gage to  secure  rent  for  which  a  landlord  haa 
a  statutory  lien  is  not  a  waiver  of  the  lien; 
so  where  the  mortgage  ia  invalid  because  not 
recorded  the  landlord  may  still  rely  on  hia 
statutory  lien.     Pitkin  v.  Fletcher,  47  Iowa  63. 

EDawledge  of  the  mortgagee  that  the  mort- 
gaged property  was  being  used  upon  the 
leased  premises  will  not  postpone  his  claim 
to  that  of  the  lessor.  Jarchow  t).  Pickens,  51 
Iowa  Ml,  1  N.  W.  598. 

aO,  Berkey,  etc.,  Furniture  Co.  v.  Sherman 
Hotel  Co.,  81  Tex.  135,  16  8.  W.  807;  Rogers 
V.  Grigg,  (Tex.  Civ.  App.  1896)  29  8.  W. 
664. 
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property  on  which  a  lien  is  claimed,^  and  a  lien  for  repaire  or  for  labor  bestowed 
in  mannfactnriiig  is  likewiBe  postponed,''  nnlese  there  is  an  implied  consent  ou  ' 
the  part  of  the  mortf^agee  that  the  mortgagor  ma;  incur  expenses  for  repairing 
the  property* 

6.  Ueh  on  Cbops  — a.  Contraotual.  An  agreement  givinff  a  lien  on  crops 
must  be  regietei-ed  to  be  effectual  against  a  chattel  mortgage  tliereon,"  or  there 
most  be  a  delivery  of  tlie  crop  * 

b.  Statutory — (i)  For  Adyasqes  OS  Crqfs.  Some  statntes  regarding  statu- 
tory liens  on  crops  for  Bupplies  advanced  to  enable  the  production  thereof  pro- 
vide that  such  a  lien  shall  take  precedence  over  a  prior  valid  mortgage," 

21,  Whitlock  Mach.  Co.  e.  Holway,  82  Me. 
414,  42  Atl.  799;  Vette  f.  Leonori,  42  Mo. 
App.  217;  Kisler  v.  Unioa  Transfer,  etc.,  Co., 
18  Daly  (N,  Y.)  456,  12  N.  Y.  Suppl.  732, 
36  N.  Y.  St.  190;  Baumann  r.  Post,  16  Daly 
(N.  Y.)  386,  12  N.  Y.  Suppl.  213,  34  N.  Y. 
St.  308,  28  Abb.  N.  Cas.  (N.  Y.)  134;  Bau- 
mann F.  Jefferson,  4  Misc.  (N.  Y.)  147,  23 
N.  Y.  Suppl.  685,  53  N.  Y.  St.  116;  Tucker 
V.  Werner,  2  Misc.  (N.  Y.)  193,  21  N.  Y. 
Suppl.  264,  49  N.  Y.  St.  671.  Compare 
Storms  r.  Smith,  137  Mass.  201,  where  the 
mortgagee  was  infonned  of  the  removal  and 
storing  of  the  mortgaged  property  and  ex- 
pressed no  disapproval  and  the  warehouse- 
man was  without  notice  of  the  mortgage,  but 
the  mortgagee  was  allowed  to  maintain  an 
action  for  conversion  of  the  property  by  the 
warehouseman    without   paying    the    storage 


The  reason  for  this  mle,  it  has  been  held,  te 
because  both  the  lien  of  the  warehouseman 

and  tiiat  of  the  mortgagee  are  common-law 
liens  and  so  the  aenior  one  prevails.  Bau- 
mann V.  Post,  16  Daly  (N.  Y.)  386,  12  N.  Y. 
Suppl.  213,  34  N.  Y.  St.  308,  26  Abb.  N.  Cas. 
(K  Y.)   134. 

22.  Qlobe  Works  c.  Wright,  106  Mass. 
207;  Denison  e.  Shuler,  47  Mich.  698,  It 
N.  W.  402,  41  Am.  Hep.  734;  Hampton  C 
Seible,  68  Mo.  App.  181. 

A  aabsequent  mortgaEe  is  postponed  to  an 
existing  lien  upon  nn  article  In  favor  of  a 
manufacturer  for  labor  bestowed  in  the  pro- 
cess of  construction.  Renscfaer  t.  Klein,  36 
N.  Y.  Super,  a.  446. 

S3.  Watts  V.  Sweeney,  127  Ind.  116,  26 
N.  E.  680,  22  Am.  St.  Rap.  616  (where  a 
locomotive  was  mortgaged  and  by  the  t«rms 
of  the  mortgage  it  was  to  remain  in  the 
hands  of  the  mortgagor  for  a  long  period  and 
to  be  used  by  him) ;  Hammond  v.  Daniclson, 
120  Mass.  294  (where  the  mortgaged  j)rop- 
erty  was  a  hack  which  was  owned  by  a  livery- 
man and  was  to  be  retained  and  used  by 
him);  Drummond  Carriage  Qx>.  D.  Mills,  54 
Nebr.  417,  74  N.  W.  966,  69  Am.  St.  Rep. 
719,  40  L.  R.  A.  761  (where  the  mortgagee 
rode  in  the  mortgaged  buggy  and  knew  its 
condition  and  knew  that  the  buggy  had  been 
repaired  at  a  previous  time)  ;  Tucker  v. 
Werner,  2  Misc.  (N.  Y.)  193,  21  N.  Y.  Suppl. 
264,  49  N.  Y.  St  671  (where  the  mortgagee 
had  the  right  to  take  immediate  possession 
o(  a  mortgaged  buggy,  but  allowed  the  mort- 
gagor to  use  it  in  prosecuting  his  business 
and  to  continue  in  tne  apparent  ownership). 
[XIV,  A,  6] 


But  see  Globe  Works  c.  Wright,  106  Mass. 
207,  where  partly  finished  engines  were  mort- 
gaged and  the  mortgagee  told  the  mortgagor 
be  might  go  ahead  and  complete  them,  and 
it  was  held  that  this  neither  gave  the  mort- 
gagor a  lien  for  the  subsequent  labor  be- 
stowed upon  the  engines  nor  gave  him  au- 
thority to  contract  for  a  lien  to  be  given 
other  than  for  completing  them. 

Kepaiis  on  ships  are  within  the  implied 
power  of  the  mortgagor  to  contract  for  and 
so  the  mortgagee's  interest  is  bound  by  tha 
lien  of  the  mechanic  making  the  repairs. 
Scott  V.  Dela&unt,  66  N.  Y.  128  {ixffirminij ' 
fi  Lans.  (N.  Y.)  372}.  See,  generally, 
■  Bjiippiso. 

24.  Jones  r.  Chatnberlin,  5  Heisk.  (Tenn.) 
210;  Snyder  r.  Austin  First  Nat.  Bank,  (Tex. 
Civ.  App.  1895)  30  S.  W.  1121;  Embree  p. 
Strickland,  1  Tex.  App.  Civ.  Cas.  |  1299. 

A  lecotded  lien  on  f  utnie  crops  retained  by 
a  vendor  of  land,  title  to  which  shall  only 
pass  on  payment  of  the  purchase-money,  is 
superior  to  the  lien  of  beneflciaries  under 
a  trust  conveyance  made  subsequently  to  the 
r^istration  of  the  lien  to  secure  tbem  for 
future  advances  to  the  vendee.  Polk  C.  Fos- 
ter, 7  Baxt   (Tenn.)   98. 

25.  Failure  to  delivei  postpones  the  rights 
of  the  lienor  to  those  of  a  holder  of  a  valid 
mortgage  executed  subsequently  to  the  crea- 
tion of  the  lien.  Person  v.  Wright,  35  Ark. 
169;  Grand  Forks  Second  Nat.  Bank  v.  Swan, 
2  N.  D.  226,  50  N.  W.  3E7.  Compare  Smith 
V.  Roberts,  43  Minn.  342,  46  N.  W.  336,  where 
a  tenant  agreed  to  give  other  grain  in  ex- 
change for  seed  wheat  but  was  unable  to  do 
BO  and  subsequently  gave  a  "seed  grain  "  note 
dated  back  to  the  time  he  received  the  wheat 
and  it  was  held  that  the  lien  of  the  nota 
was  subject  to  that  of  a  prior  mortgage  on 
the  crop. 

26.  Alabama. —  Hamilton  v.  Maas,  77  Ala. 
283  (where  the  mortgage  was  to  secure  an 
existing  debt)  ;  Stern  v.  Simpson,  62  Ala. 
194. 

Eentudcy. —  Rickets  v.  Hamilton,  16  Ky. 
L.  Rep.  702,  28  S.  W.  736,  where  the  mort- 
gagee was  held  to  be  entitled  to  the  balance 
after  satisfying  the  advances  made. 

if iMMtippt.— Herman  c.  Perkins.  62  His*. 
813. 

Wor(A  CoroKna.— Wooten  v.  Hill,  98  N.  C. 
48,  3  S.  E.  846.  But  see  Brewer  c.  C^appell, 
101  N.  0.  261,  7  S.  E.  670,  where  a  mortgagee 
of  the  realty  upon  which  the  crops  wen 
grown  was  held  to  have  priority  over  an 
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(iij  For  Rent.  A  landlord's  statatory  lien  on  crops  accrues  as  soon  as  the; 
oome  into  existence,  and  hence  liaa  priority  over  any  mortgage.of  the  crops  made 
by  the  tenant." 

7.  VENDOR'S  BiGBTS.**     A  lien  for  piirchase-mODej  will  be  postponed  to  the 


agrietiltnral  Iten  irhen  the  tenant  hiul  no 
term  in  the  land. 

Sorth  Dakota. —  Yeatman  v.  King,  2  N.  D. 
421,  51  N.  W.  721,  33  Am.  St.  Rep.  7B7. 

Ccmtra,  Wilson  c.  DonoldBon,  121  Cal.  8, 
0S  V»c.  404,  60  Am.  St.  Rep.  17,  43  L.  R.  A. 
024.  And  compare  Qosliner  «.  Grangers' 
■Bank,  124  Cal.  225,  6S  Pac.  102e,  where  a 
mortgagee  of  cropH  was  held  not  to  be  liable 
for  supplies  fumished  the  mortgagor  to  en- 
able him  to  mise  the  crop,  in  the  absence  of 
hie  express  agreemi^nt  to  pay  therefor. 

See  »  Cent.  Dig.  tit.  "  Ctuittel  Mortgages," 
t  232. 

Vnlen  the  adTances  an  actnolty  made  the 
norteage  on  the  crop  will  have  priori tj. 
Knight  V.  Roontree,  S9  K.  C.  389,  6  S.  E. 
762. 

Advances  made  by  a  first  mortgagee  to 
enable  the  mortgagor  to  harrest  a  crop  cannot 
be  added  to  the  sum  secured  by  his  mortgage 
•O  as  to  take  precedence  over  the  claims  of 
R  ae«oad  mortgagee  on  the  crop  {Weathersbee 
V.  Parrar,  S8  N.  C.  2G5,  3  B.  £.  482,  97  N.  C. 
106,  1  8.  E.  616)  ;  but  when  a  first  mort- 
gage ia  taken  to  secure  supplies  for  a  crop- 
per, a  second  mortgagee  is  estopped  from  as- 
serting that  articles  which  the  mortgagor 
receivee  as  a  compliance  with  the  Brat  con- 
tract are  not  supplies  within  the  meaning  of 
Uw  BtatuU   (Womble  v.  Leach,  83  N.  C.  84). 

Ccnatltntionality. —  It  has  been  held  that  a 
statute  giving  a  lien  for  advances  on  a  crop 
priority  over  a  previous  chattel  mortgage  can- 
not constitutionally  have  a  retroactive  effect. 
Yeatman  r.  King,  2  N.  D.  421,  61  N.  W.  721, 
33  Am.  St.  Rep.  797.  See  also  Betts  f.  Rat- 
liff,  50  Miss.  G61,  where  a  like  result  was 
reached  in  a  case  where  a  laborer  was  claim- 
ing  a  lien  on  crops  by  virtue  of  a  statnte 
passed  after  a  mortgt^  thereon  had  J>een 
given-  And  compare  Vreeland  v.  Jersey  City, 
37  N.  J.  Eq.  674,  where  a  statute  making  a 
water-rate  a  prior  lien  to  an  existing  chattel 
mortgage  was  allowed  to  have  a  retroactive 
effect.     See,  generally,  CoNSTmmoiw.  Law. 

The  anpposed  ezisteace  of  a  lien  of  which 
mortgagees  had  notice  has  been  held  not  to 
vitiate  or  postpone  an  otherwise  valid  mort- 
gage which  was  taken  after  notice  of  the  sup- 
pcsed  lien  had  been  given.  Baker  v.  Masses- 
gale,  S3  Oa.  137,  10  S.  E.  347. 

Separate  mortgage  f  ot  advances. —  A  land- 
owner let  his  land  to  laborers  for  one  half 
the  crop,  mortgaged  his  share  to  secure  debts 
dne  various  personn,  including  future  ad- 
vances, and  the  laborers  gave  the  landowner  a 
lien  on  their  shares  to  secure  future  supplies 
and  other  debts  due  him,  which  lien  he  trans- 
fnTed  to  one  of  his  mortgage  creditors.  At 
the  same  time  the  other  creditor  took  a  mort- 
|*ge  from  the  laborers  to  secure  the  supplies 
ud  it  was  held  that  the  latter  mortgage  was 
Bot  taken  as  collateral  to  the  original  se- 
muVey,  bat  aa  independent  secnrit;  for  the 


supplies  to  be  furnished  the  laborers,  and  that 
the  other  creditors  were  not  entitled  to  have 
it  brought  into  the  trust  fund.  Rogers  t>. 
Vatwhan,  31  Ark.  62. 

27.  Afofiamii.— Mecklin  v.  Deming,  111 
Ala.  159,  20  So.  507,  where  land  had  beeu 
conveyed  to  the  mortgagor  with  a  charge 
thereon  for  its  purchase- price,  and  after  a 
mortgage  on  the  crop  had  been  executed  the 
mortgagor  reconveyed  the  land  and  rented  it 
from  the  previous  seller  and  the  effect  of 
these  transactions  was  to  give  the  mortgagee 

Sriority  over  the  landlord  s  lien  on  the  crop 
ir  rent.  Compare  Hamilton  v.  Maas,  77  Ala, 
283,  where  a  note  eiven  by  the  mortgagor 
for  the  unpaid  purchase-money  on  the  land 
where  crops  were  raised  was  payable  in 
produce  and  said  to  be  a  payment  of  rent, 
but  it  was  held  to  be  postponed  to  a  mort- 
gage on  crops  which  were  to  be  raised  in 

ArA^tuos.— Roth  t>.  Williams,  45  Ark.  447; 
M^er  V.  Bloom,  37  Ark.  43;  Buck  t).  Lee,  30 
Ark.  625;  Watson  v.  Johnson,  33  Ark.  737; 
Lambeth  v.  Ponder,  33  Ark.  707;  Tomlinson 
V.  Qreenfletd,  31  Ark.  657;  Smith  c.  Meyer, 
25  Ark.  609. 

Georgia. —  Cofer  V.  Benson,  92  Ga.  783,  19 
8.  E.  56. 

Jfistiwippi. —  Bacon  v.  Howell,  00  Miss. 
302,  where  the  relation  of  landlord  and  ten- 
ant was  only  to  arise  in  case  of  the  failure 
of  a  purchaser  of  land  to  comply  with  the 
requirements  of  a  titlo  bond  which  failure  did 
in  fact  occur. 

Teaoj.— McGee  v.  Titzer,  37  Tex.  27; 
Rogers  v.  Grigg,  (Tex.  Civ.  App.  1896)  29 
8.  W.  054.  Compare  league  ».  Sanger,  (Tex. 
Civ.  App.  1901)  60  S.  W.  898,  where  the  con- 
trary result  was  reached  because  the  relation 
of  landlord  and  tenant  did  not  arise  until 
after  the  mortgage  lien  had  attached  to  crops 

See  9  Cent.  Dig  tit,  "  ChatUl  Mortgages," 
I  230. 

After  the  rent  has  been  paid  from  the  pro- 
ceeds of  the  crop,  the  balance  would  go  to  a 
mortgagee  of  the  crop  before  it  could  be  ap- 
plied on  an  open  account  due  the  landlord 
from  the  tensnt.  Cofer  v.  Benson,  92  Or. 
793,  19  B.  E.  SO. 

After  Betting  apart  the  tenant's  share  of 
the  crop  it  is  permissible  for  him  to  mortgage 
the  share  set  off  to  him,  and  such  a  mort- 
gage is  valid,  although  made  without  the 
landlord's  consent.  Parkes  ff.  Webb,  48  Ark. 
293.  3  S.  W.  621. 

S8,  When  the  vendor  was  in  possesaion  >■ 
a  pledgee  to  secure  a  debt  other  than  that 
incurred  for  the  purchase-price  of  the  prop- 
erty, he  was  held  to  be  entitled  to  prevail 
over  the  claims  of  persons  who  had  gone  aa 
surety  for  the  vendee  to  secure  the  pajment 
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rights  of  a  enbaeqiient  mortgagee  who  has  neither  actnal  nor  conBtrnctive  notice 
thereof,®  except  wjieo  the  property  comeB  into  the  mortgagor's  hands  saddled 
with  a  vendors  Uen  and  is  included  in  the  mortgage  under  a  clanae  covering 
future-acquired  property;"  and  where  no  vendor's  Uea  has  been  reserved,  a 
mortgagee  with  notice  will  prevail  over  the  claiaia  of'  the  seller  to  the  property 
because  the  pnrchase-pnce  is  not  paid.^ 


which  was  not  executed  till  after  the  hypothc' 
cation  to  the  vendor.  Beekman  f.  Barber, 
(N.  J.  1888)   13  AU.  33. 

29.  Oeorgia. —  Singer  Mfg.  Co.  r.  Brad- 
fleld,  114  Ga.  303,  40  S.  E.  271;  Goodwin  p. 
May,  23  Ga.  20S. 

/oicn. —  Manny  i-.  Woods,  33  Iowa  265. 

MoTyland.—  Lincoln  v.  Quynn,  88  Md.  290, 
II  Atl.  848,  6  Am.  St.  Rep.  446.  Compare 
Butler  V.  Gannon,  53  Md.  333,  reaching  the 
aame  result,  where  the  only  consideration 
paid  by  the  mortgagee  was  a  preSzisting 
debt,  but  the  lienor  was  guilty  of  misrepre- 
sentations. 

Uiaaouri. —  Straus  v.  Rothan,  102  Mo.  261, 
14  S.  W.  940;  Coming  v.  Rinehart  Medicine 
Co.,  45  Mo.  App.  16;  J.  M.  Brunswick,  etc,, 
Co.  p.  Martin,  20  Mo.  App.  158,  when  the 
purchaser  n'ho  msde  the  mortgage  got  posses- 
sion of  the  property  by  artifice.  Compare 
Bell  I'.  Barnes,  87  Mo.  App.  4GI,  where  a 
mortgagor  in  actual  possesaion  of  property 
under  a  valid  contract  of  sale  executed  a 
mortgage  thereon  and  the  mortgagee  was  held 
to  be  entitled  to  prevail  over  the  rights  of 
the  original  vendor  and  those  claiming 
through  him. 

Nehraaka. —  Manning  v.  Cunningham,  21 
Nebr.  288,  31  N.  W.  B33. 

Nev>  Jersey. — Page  f.  Kendig,  (N.  J.  1887) 
7  Atl.  878. 

SeeO  Cent.  Dig.  tit.  "Chattel  Mortgages," 
S  237. 

Bniden  is  on  tlw  mortgAgM  to  show  that 
he  accepted  his  mortgage  without  knowledge 
of  the  rights  of  a  vendor  in  the  property  who 
bad  failed  to  record  his  conditional  sale 
thereof.  Bemer  v.  Knye,  14  Misc.  (N.  Y.) 
i,  36  N.  Y.  Suppl.  181,  09  N.  Y.  St.  297. 

A  defrauded  vendor  will  also  be  postponed 
to  the  claim  of  a  hon-i  fide  mortgagee  of  the 
vendee  (Foster  v.  Foster,  11  La.  401);  but 
the  reverse  is  true  when  the  mortgagee  is  not 
a  bona  fide  purchaser  for  value  {Van  Slyck 
V.  Newton,  iO  Hun  (N.  Y.)   S54}. 

Vendor's  lien  on  land  poatponed  to  subse- 
quent mortgage  on  crops. —  A  vendor's  lien  on 
land  was  reserved  as  security  for  payment  of 
purchase- notes,  and  before  the  maturity  of 
the  not«s  the  grantee  mortgaged  the  crops  to 
be  raised  to  secure  notes  held  by  a  third  per- 
son who,  it  was  decided,  was  entitled  to 
priority  over  the  vendor's  lien  as  well  aa 
over  a  subsequent  mortgagee  of  the  crops 
who  was  charged  with  notice.  Snyder  v. 
Austin  First  Nat  Bank,  (Tex.  Civ.  App. 
1895)  30  S.  W.  1121.  Compore  Howard  v. 
Witters.  00  Vt.  573,  15  At!.  303.  where  a 
vendor  of  land  took  a  real  estate  mortgage 
on  the  land  and  on  personal  property  situated 
thereon,  and  his  lien  on  the  personal  prop- 
erty was  held  to  be  subordinate  to  that  of  a 
subsequent  hona  fide  chattel  mortgage. 
[XIV.  A.  7] 


Notice  to  the  mortgazee  of  the  defect  in  the 

mortgagor's  title  will  postpone  him  to  the 
right  of  a  vendor  from  whom  the  property 
has  been  obtained  by  fraudulent  means 
(Wafer  v.  Harvey  County  Bank,  40  Kan. 
5S7,  26  Pac.  1032),  or  of  a  vendor  in  whom 
the  title  is  to  remain  by  agreement  till  the 
purchase-price  is  paid  (Kingsland  v.  Drum, 
80  Mo.  646). 

Time  of  notice. —  Notice  after  execution  of 
the  mortgage  but  before  it  is  recorded  will 
not  postpone  the  rights  of  the  mortgagee  to 
those  of  the  vendor  who  asserts  a  lien  for  un- 
paid purchase- monev.  Singer  Mfg.  Co.  r. 
Bradfield,  114  Oa.  303,  40  S.  E.  271. 

30.  Hammel  v.  Hancock  First  Nat.  Bank, 
(Mich.  1901)  88  N.  W.  397;  Christian  e. 
Bunker,  38  Tex.  234;  New  Orleans,  etc.,  E. 
Co.  V.  Mellen,  12  Wall.  (U.  S.)  382,  20  L.  ed. 
434;  Frank  t>.  Denver,  etc.,  R.  Co.,  23  Fed. 
123.  Comporc  Walker  t.  Vaughn,  33  Conn. 
677,  where  a  mortgage  for  a  part  of  the  pur- 
chase-money was  given  to  the  vendor  of  per- 
sonal property  upon  the  day  of  the  sale,  and 
soon  after  it,  as  part  of  the  transaction,  and 
it  was  held  that  it  took  precedence  of  a  mort- 
gage of  the  same  property,  given  by  the 
vendee  before  the  sale  to  a  6on<i  fide  mort- 
gagee for  a  valuable  consideration  and  re- 
corded immediately. 

Where  the  property  subject  to  the  vendor's 
lien  became  part  of  a  machine  covered  by  s 
previous   mortgage,   the    original     mortgagee 

Erevaiied  as  to  such  part  but  not  as  to  the 
alance.  Hudson  Trust,  etc.,  Inst.  i'.  Carr- 
Curran  Paper  Mills  Co.,  E8  N.  J.  Eq.  59,  43 
Atl.  418. 

Lease  to  mortgagor  witli  power  of  sale. — ' 
After  tbe  execution  of  a  mortgage  by  a  rail- 
way company,  it  leased  cars  from  a  third 
person  under  an  agreement  giving  the  com- 
pany a  right  to  purchase  them  at  the  original 
cost;  this  contract  was  not  recorded.  Sub- 
sequently a  receiver  took  charge  of  the  road 
on  an  application  of  tbe  mortgagee  and 
operated  it,  but  it  woshald  that  the  failure  to 
record  the  contract  did  not  render  the  leased 
cars  subject  to  the  lien  of  the  mortgage. 
Meyer  v.  Western  Car  Co.,  102  U.  8.  1,  26 
L.  ed.  59. 

31.  Kane  f.  Manley,  63  Mo.  App.  43,  1  Mo. 
App.  Rep.  590;  Dunn  v.  Hastings,  C4  N.  -T. 
Eq.  503,  34  Atl.  250,  where  the  subsequently 
purchased  property  ivas  held  to  pass  to  the 
mortgagee  under  a  clause  covering  after-ac- 
quired property.  Compare  Finke  c.  Pike,  60 
Mo.  App.  564,  where  it  was  held  that  the 
statute  making  property  liable  to  execution 
or  attachment  for  unpaid  purchase- money  did 
not  confer  a  lien,  and  so  a  mortgagee  in  good 
faith  would  prevail,  although  he  knew  of  the 
claims  of  the  vendor  for  the  purchase- price. 

A   fortiori   tbe   mortgagee   would    pierail 
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B.  Ezeoatloii  of  Second  Mortgage ■*—l.  in  general.  A  valid  second 
mortgage  on  personal  property  may  be  made,''  and  the  eecood  mortgagee  takei 
an  equitable  title  to  the  property^  which  entitles  liiin  to  poBsession  against  every- 
one except  the  first  mortgagee  and  thoee  claiming  under  him."' 

2.    BiBHTS     OF     FlBSI     KORTOAGEB    AGAINST     SECOND     MORTOAGEE.       One    holding   a 

valid  mortgage  on  personal  property  may  maintain  an  action  of  trover  for  the  con- 
veraion  of  the  property  gainst  a  subsequent  encumbrancer,"  provided  the  first 
mortgagee  has  become  entitled  to  posseaeion  by  default  or  other  condition  broken," 


where  he  had  no  notice  that  the  purchase- 
price  had  not  been  paid.  Taylor  v.  Smith,  47 
Mo.  App.  141. 

32.  The  Mcond  mortgaKee  did  not  uaoma 
the  mortEage  debt  by  agreeing  "  to  Mcure " 
to  the  first  tnort^fagee  the  payment  of  their 
lien  and  to  set  aside  the  said  amount  from 
the  Brat  inonejH  which  might  be  passed  to 
their  credit  from  any  source  whatsoever. 
CUpp  p.  Halliday,  48  Ark.  258,  2  S.  VV.  S63. 
as.  Smith  c.  Smitb,  24  Me.  565;  I^on  e. 
Ballentine,  113  Mich.  97,  29  N.  W.  S3T,  a  Am. 
et  Rep.  284.  Compare  Tootle  r.  Taylor,  64 
lowft  620,  21  N.  W.  lis,  holding  that  a  vslid 
second  mortgage  could  be  made,  even  though 
it  wsia  made  tfaeerimeof  larceny  for  the  mort- 
ga^r  to  destroy,  conceal,  sell,  or  dispose  of 
the  property.  See  aupm,  VII,  A,  4,  a  [6  Cyo. 
103S1. 

Ad  aMdgiM«  of  a  mortgagai  may  make  a 
ralid  second  mortgage  on  the  property,  and 
as  to  subsequent  additions  to  the  stock  cor- 
ered  by  the  mortgages  it  will  constitute  a  flrst 
lien.  Coleman  r.  Ncvin,  94  Ga.  427,  20  S.  E. 
34S. 

Fiavd  in  one  of  a  wriea  of  mottgagea  does 
not  affect  the  validity  of  a  bona  fide  mort- 
gage which  precedes  (Ford  c.  Williams,  IS 
N.  y.  677,  67  Am.  Dec.  83)  or  follows  (Mc- 
Donald r.  Swisher,  S7  Kan.  205,  46  Pac.  593) 
the  fraudulent  one,  even  though  the  subse- 
quent bona  fide  mortgage  recognizes  the 
validity  of  the  prior  fraudulent  one  (Eddy 
r.  Ireland,  6  Utah  147,  21  Pac.  501).  Com- 
pare Hoey  p.  Pierron,  67  Wis.  262,  30  N.  W. 
692,  applying  the  same  doctrine  to  a  case 
where  all  the  mortgages  were  executed  at  the 

34.  Cassidy  v.  Earrelson,  1  Colo.  App.  46S, 
29  Pac.  526;  Shoenberger  r.  Mount,  1  Handy 
(Ohio)    566,  12  Ohio  Dec.    (Reprint)   202. 

Kight  of  second  mortgagBO  in  ndeem  flnt 
mortsace. —  When  a  second  mortgagee  doea 
not  make  out  his  right  to  possession  by  the 
terms  of  his  mortgage,  he  cannot  secure  a 
atay  of  proceedings  under  a  prior  mortgage, 
which  are  for  the  purpose  of  enabling  the  first 
mortgagee  to  realize  out  of  the  property. 
Smith  r.  Coolbangh,  10  WIb.  106. 

3K.  Sperry  r.  Ethridge,  70  Iowa  27,  30 
N.  W.  4;  Newman  c.  Tymeson,  13  Wis.  172, 
80  Am.  Dec.  735.  See  also  James  v.  Wilson, 
B  N.  D.  186,  77  N.  W.  603,  holding  that  when 
a  second  mortgagee  fiued  the  mortgagor  for 
pcBsession  of  the  property,  the  latter  could 
not  set  up  in  defense  tlie  title  of  a  prior  mort- 
gsfrra  who  had  not  demanded  possession. 

After  default  in  the  condition  of  the  first 
mortKaEe  the  second  mortgagee  cannot  re- 
cover  possession  of  the  property   from  the 


the  f 

S.  C.  42,  27  S.  £."647. 

36.  McFadden  p.  Hopkins,  81  Ind.  459. 

A  fortiori  a  piioi  encumbrancer  may  sue  a 
■nbaeqnent  one  when  the  latter  does  not  get 
hie  mortgage  from  the  true  owner  of  the  prop- 
erty.     Cutler  V.  Hake,  47  Mich.  80,  10  N.  W. 

lie. 

The  fittt  moTtgagee'a  tights  to  take  poiaea- 

don  nndet  his  mortKage  are  not  impaired  by 
the  execution  of  a  subsequent  mortgage  on 
the  property,  although  the  property  is  in  the 
joint  possession  of  the  mortgagor  and  second 
mortgagee.      Coty  ti.   Barnes,  20  Vt.  78. 

A  Junioi  moTtgagee  ia  liable  for  conveialon 
when  he  sells  the  property  for  a  full  consider- 
ation and  without  recognizing  the  rights  of 
the  prior  mortgagee  (Lateyth  p.  Emporia  Nat. 
Bank,  63  Kan.  51,  36  Pac.  805;  Kleinberger 
e.  Brown,  68  N.  Y.  Super.  Ct  4,  8  N.  Y. 
Suppl.  see,  30  N.  ¥.  St.  246;  Lempke  p. 
Peterson,  1  N.  Y.  City  Ct.  15 ;  Lowe  P.  Wing, 
66  Wis.  31,  13  N.  W.  892.  But  see  Hale  P. 
Omaha  Nat.  Bank,  39  N.  Y.  Super.  Ct.  207), 
where  he  has  appropriated  the  property  to  his 
own  use  (Burton  v.  Tannehill,  e  Blackf.  (Ind.) 
470;  Brown  P.  Miller,  108  N.  C.  395,  13  S.  E. 
16T),  where  he  induces  a  purchaser  to  buy 
from  the  mortgagor  (Henderson  v.  Foy,  96 
Ala.  205,  11  So.  441),  where  he  received  the 
property  and  put  it  tieyond  the  reach  of  exe- 
cution under  the  senior  mortgage  (Harris  p. 
Grant,  06  Ga.  211,  23  S.  E.  390),  and  where, 
after  a  legitimate  foreclosure  sale,  the  junior 
mortgagee  resells  the  property,  in  which  case 
no  demand  for  a  return  of  the  property  ia 
necessary  (Koehring  P.  Aultman,  7  Ind.  App. 
475,  36  N.  E.  30). 

Where  the  firat  mortgagee  doea  not  prove  a 
conversion  because  his  mortgage  is  not  en- 
titled to  priority,  the  balance  received  by  the 
second  mortgagee  over  the  amount  necessary 
to  discharge  cannot  be  recovered  in  an  action 
for  a  conversion  but  must  be  recovered  in  a 
suit  for  money  had  and  received.  Simpson 
e.  Hinson,  88  Ala.  527,  7  So.  264.  See  also 
McEae  P.  Q-Hara,  62  Minn.  143,  64  N.  W.  146, 
where  the  first  mortgagee  held  a  mortgage  on 
a  one-third  imdivided  interest  and  Uie  second 
mortgagee  held  a  mortgage  on  the  entire  prop- 
erty and  after  making  a  payment  on  each 
mortgage  the  mortgagor  absconded.  It  was 
held  tluit  the  first  mortgagee  could  not  re- 
cover from  the  second  the  amount  of  the  pay- 

37.  Chandler  v.  West,  37  Mo.  App.  631. 
Expenses  Incnired  by  a  Becoad  mortgagM 

in  harvesting  a  crop  and  paying  off  a  prior 
landlord's  lien  must  be  paid  or  tendered  be- 
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or    be    may    waive    the    tort    and    recover    the    proceeds    in    an    action    of 
aBanrnpsit."^ 

S.  BifiHTS  Qf  Second  Kortgagee  Against  First  Hortsaoeb.  A  first  mortgagee 
who  is  riglitfully  in  possession  is  not  liable  in  conversion  to  a  sobseqaent  mort- 
gagee,* but  the  first  mortgagee  might  become  liable  by  reason  of  a  void  foreclos- 
ure sale,*"  becanse  he  has  attached  the  mortgaged  property*"  or  becanse  of  hi* 

applied  in  payment  of  the  mortgage  debt. 
Friinklin  k.  Meyer,  36  Ark.  90. 

39.  Harris  r.  Grant,  96  Ga.  211,  23  S.  E. 
390  (where  the  senior  mortgagee  appropriated 
the  property  in  payment  of  bis  claim  at  a  fair 
price)  ;  Smith-McCord  Dry  Goods  Co.  v. 
Burke,  63  Kan.  740,  06  Pac.  1036  (until  the 
prior  mortgage  has  been  satiBSed)  ;  Clapp  v. 
Campbell,  124  Mass.  60.  Sut  see  Schmittdlel 
V.  Moore,  120  Mich.  199,  70  N.  W.  185,  hold- 
ing that  a  junior  mortgagee  could  sue  a.  senior 
one  for  conversion  after  a  tender  of  the  senior 
mortgage  debt.  And  compare  Hale  17.  Omaha 
Nat.  Bank,  64  N.  Y.  550,  holding  that  a  senior 
mortgagee  was  not  liable  to  one  claiming  a 
prior  equitable  lien  on  the  property  by  reason 
of  his  exercise  of  his  IpruI  right  to  foreclose, 

A   fortiori   tbia    is   true   when   the   second 

mortgagee  has  not  a  riglit  to  possession  under 

jrtgage.      Smith  v.  Coolbaugh,  19  Wb. 


fore  a  first  mortgagee  can  recover  the  crop. 
MoE^nnon  v.  May,  39  Ark.  442. 

What  constitutes  a  defense  fot  a  Mcond 
mortSAgee. —  VVhere  a  first  mortgagee  brings 
replevin  against  the  aseignee  of  a  second  mort- 
gage to  recover  the  mortgaged  cbatteU,  and 
the  assignee  asks  to  have  sums  received  by 
the  first  mortgagee  and  damage  cnused  by  him 
deducted  from  the  first  mortgage,  he  must 
further  allege  that  such  deductions  would 
equal  the  mortgage  debt  in  order  to  make  out 
a  good  defense,  under  a  statute  allowing 
equitable  defenses  to  be  pVnded.  Roberts  v. 
White,  146  Mass.  256,  IS  N.  E.  568. 

88.  Leighton  v.  Preston,  9  Gill  (Md.)  201. 
Compare  Anderson  v.  Case,  28  Wis.  605,  hold- 
ing that  where  the  second  mortgagee  of  chat- 
t^s  took  possession  of  and  sold  the  goods 
with  the  consent  of  the  first  mortgagee,  which 
was  obtained  under  a  false  impression  as  to 
the  respective  rights  of  the  parties,  but  with- 
out fraud  on  the  part  of  the  second  mort- 
gagee, an  action  would  not  lie  against  him 
for  a  conversion,  although  he  was  liable  to  a 
judgment  in  an  action  for  money  had  and  re- 

DunAges.— A  first  mortgagee  who  replevins 
mortgaged  property  from  a  second  mortgagee 
without  a  previous  demand  is  not  entitled  to 
damages  for  detention,  because  the  possession 
of  the  defendant  was  rightful  and  he  must  ac- 
cept a  return  of  the  property  and  cannot  re- 
cover a  money  judgment  against  defendant. 
Nichols  V.  Sheldon  Bonk,  98  Iowa  G03,  67 
N.  W.  582.  Compare  Campbell  Printing 
Press,  etc.,  Co.  v.  Boeder,  44  Mo.  App.  324, 
holding  that  when  a  mortgagee  of  chattels 
after  condition  broken  replevies  the  same 
from  one  who  holds  some  of  the  notes  secured 
by  the   mortgage,   and  those,  moreover,   first 


B  between  themselves  can  be  adjv 
the  action. 

Necessary  aUegatlons  in  complaint.— Whsn 
a  first  mortgagee  sues  a  second  mortgagee 
who  has  sold  the  property  under  his  mort- 
gage, the  complaint  must  allege  a  right  to 
possession  or  a  demand  for  possession.  Bin- 
man  V.  Baker,  6  Wash.  50,  32  Pac.  1008. 

A  money  judgment  against  «  first  mortgaES 
who  seeks  to  replevy  the  property  from  a  sec- 
ond mortgage  is  error,  even  though  the  jury 
find  the  property  is  sutEcient  in  value  to  pay 
off  both  mortgages,  for  that  would  throw  any 
risk  of  loss  on  the  first  mortgagee ;  if  defend- 
ant wishes  to  keep  the  property  he  should 
tender  the  amount  of  plaintiff's  lien.  Olin  t>. 
Lockwood,  102  Mich.  443,  60  N.  W.  972. 

On  an  adjustment  of  acconnta,  a  prior  mort- 
gagee of  a  crop  is  entitled  to  credit  for 
amounts  used  by  him  to  pay  off  a  prior  land- 
lord's statutory  lien,  as  the  property  before 
any  of  the  money  received  by  him  will  Im 


[XIV,  B.  2) 


100. 

Removal  of  the  property  by  the  mortgagor 
whereby  it  is  lost  does  not  make  a  first  mort- 
gagee liable  to  a  junior  encumbrancer  when 
the  former  is  not  guilty  of  fraud  or  gross  neg- 
ligence. Shields  v.  Kimbrough,  84  Ala.  504. 
But  see  Peregoy  v.  Wheeler,  88  Iowa  732,  55 
N.  W.  462,  holding  that  when  the  first  mort- 
gagee removed  the  property  for  an  illegal  pur- 
pose by  reason  of  which  it  was  confiscated,  ha 
was  liable  in  conversion  to  subsequent  encum- 
brancers. 

Release  of  homestead  property  by  a  first 
mortsagee  does  not  render  him  liable  to  a  sub- 
sequent encumbrancer  because  other  property 
must  be  exhausted  before  a  resort  could  be 
made  to  the  homestead.  Tollerton,  etc.,  Co.  r. 
Anderson,  108  Iowa  217,  73  N.  W.  822.  Com-  • 
pare  Keese  v.  Coleman,  72  Ga.  658,  applyii^ 
the  same  doctrine  to  a  inortfi^  by  a  partner- 
ship covering  firm  and  individual  property. 

The  second  mortgagee  cannot  maintain 
trover  against  the  first  mortgagee,  although 
the  demand  of  the  first  mortgagee  has  been 
satisfied.  Hume  P.  Breck,  4  Litt.  (Ky.)  284. 
Contra,  Qendening  v.  Hawk,  8  N.  D.  419,  79 
N.  W.  878. 

40.  La  Crosse  Boot,  etc.,  Co.  v.  Mous  An- 
derson Co.,  13  S.  D.  30i,  83  N.  W.  331,  hold- 
ing that,  where  Uie  rights  of  a  purchaser  from 
the  mortgagor  were  prior  to  an  unrecorded 
second  mortgage,  an  Ulega!  agreement  for  a 
foreclosure  sale  between  the  first  mortgagee 
and  the  purchaser  would  not  entitle  the  sec- 
ond mortgagee  to  priority.  Compare  Kimball 
V.  Marshall,  8  N.  H.  291,  where  the  assignee 
of  a  mortgage  caused  the  property  to  be  lev- 
ied on  under  a  judgment  recovered  on  the 
debt  for  which  the  original  mortgagee  went  as 
surety,  and  it  was  held  that  the  assignee  was 
liable  to  a  second  mortgagee  in  trespass., 

41.  Chicago  Title,  etc.,  Co.  c.  CMarr,  18 
Mont  568,  46  Pac.  809,  47  Fao.  4. 
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refneal  of  a  tender  of  the  smonnt  dne  on  the  first  mortgage.**  A  second  mort- 
gagee mav  have  the  foreclosare  of  a  prior  mortgage  enjoiued  on  the  ground  that 
It  le  fraadnlent  even  before  the  second  mortgage  lias  matured." 

4.  SiGSTS  OP  Second  Hobtgagbb  Aqaikst  Third  Person.  After  the  title  of  a  first 
mortgagee  has  become  absolute  at  law,  a  Becoiid  mortgagee  cannot  bring  an  action 
m  the  natnre  of  trover  for  a  conversion  of  t!ie  property,**  for  the  fii-st  mortgagee 
alone  can  bring  such  an  action,"  but  a  second  mortgagee  may  maintain  such  an 
action  when  tlie  property  has  l>een  taken  from  his  poBBession**  or  after  the  fii'St 
mortgage  has  been  discharged,"  and  a  purchaser  who  is  gnilty  of  converting  the 
mortgaged  property  seems  to  be  liable  to  the  second  mortgagee  for  injury  to  his 
reversionary  interest." 

trar^  \a  "  the  doctrine  of  the  Masaachiuetta 
courts:  .  .  .  but  it  Ib  there  rested  on  the  po' 
eition  that,  in  the  ease  of  chattel  mortgages, 
the  whole  legal  title  and  right  of  poaaession 
passes  out  of  the  mortgagor  by  the  firat  mort- 
gage, so  that  he  can  therenfter  give  onlj  an 
equitable  estat«  to  a  junior  mortgagee,  even 
as  against  a  stranger.  Such  is  not  the  law  of 
Connecticut")  ;  Treat  v.  Gilmore,  49  Me.  34 
(where  the  second  mortgagee's  suit  was 
against  an  attaching  officer  who  hod  seized 
the  property  on  process  against  the  mortgagor 
before  the  Qrat  mortgagee  had  a  right  to  pos- 
session) ;  Moore  tl.  Prentiss  Tool,  etc.,  Co., 
133  N.  Y.  144.  30  N.  E.  T36,  44  N.  Y.  St.  68 
[alJirmifig  69  N.  V.  Super,  a.  618.  16  N.  Y. 
Buppl.  150,  39  N.  Y.  St.  3811. 

Where  the  title  tmder  the  flrit  moTtsosa 
becomes  absolute  before  the  act  of  convermoii 
occurred,  a  second  mortgagee  cannot  bring 
trover  against  the  wrong-doer,  Clapp  v.  Glid- 
den.  39  Me.  448. 

45.  Ring  V.  Neale,  114  Mass.  111.  19  Am. 
Rep.  316  [dutinguiahing  Treat  v.  Gilmore,  49 
Me.  34] ;  Goodrich  v.  Willard,  2  Gray  (Mass,) 


because  he  had  satisfied  the  burden  which 
rested  on  him  to  show  that  he  had  sold  the 
property  prior  to  the  tender  of  the  mortgage 
debt. 

MegliKence  of  print  moitKasee, —  When  the 
bolder  of  a  chattel  mortgag«  who  has  control 
of  the  chattels  negligently  allows  them  to  be 
loet,  he  loses,  to  the  extent  of  their  value,  a 
flrst  lien  which  he  has  on  real  estate,  on 
iriiieh  the  holder  of  a  second  lien  on  the  chat- 
t^s  also  has  a  seconu  lien;  but  the  burden  is 
on  the  second  lienor  to  show  that  he  is  not  se- 
cnred  by  other  property  of  sufficient  value  to 
pav  his  claim.  Union  Nat.  Bank  v.  Moline, 
etc'.,  Co.,  7  N.  D.  201,  73  N.  W.  627. 

The  firet  mortEBKee  may  recoup  in  damages 
when  sued  by  a  eubecquent  encumbrancer  for 
foreclosing  by  private  sale,  and  if  the  flrst 
mortgage  debt  was  greater  than  the  value  of 
the  property  and  tl^  sale  was  without  fraud 
there  could  be  no  recoverv  in  the  suit.  Love- 
jtqr  V.  Merchants'  State  Btiak.  5  N.  D.  623,  67 
N.  W.  956. 

Altbough  «  prior  mortEazs  was  frandnlent, 
a  seeond  mortgagee  cannot  recover  for  de- 
preciation of  property  which  is  not  consum- 
able by  use  while  it  is  in  the  hands  of  the 
first  mortgagee  because  the  mortgagor  or  his 
grantee  has  a  right  to  the  use  thereof  till  a 
demand  by  the  mortgagee.  Moore  e.  Wood, 
{Tenn.  Ch.  1901 )   61  S.  W.  1063. 

A  second  mortgatee  candot  sbow  that  h« 
acqvii«d  title  from  third  peisons  other  than 
the  mortgagor  when  he  has  replevied  the 
proper^  from  the  first  moiigEigee,  and  t'Ke 
oomplaint  allies  no  such  source  of  title, 
OMnpbell  p.  Dick,  80  Wis,  42,  49  N.  W.  120. 
43.  McCormick  v.  Hartley,  107  Ind.  248, 
6  N.  E.  367.  Compare  Taylor  v.  Barker,  30 
8.  O.  239,  0  8.  E.  116,  giving  priority  to  a 


.  eipal's  rights. 

44  Cbipp  D.  Campbell,  124  Mass.  SO;  Lan- 
dtm  V.  Emmons,  97  Mass.  37;  Rugg  v.  Bamea, 
S  Gush.   (Mass.)   591. 

Contra. —  Mark&  v.  Robinson,  82  Ala.  69,  2 
Bo.  £92;  Gardner  r.  Morrison,  12  Ala.  647 
(holding  that  a  second  mortgagee  could  bring 
detinue  agninitt  one  claiming  under  the  mort- 
gagor, although  his  mortgage  was  .execut«d 
after  default  in  the  condition  of  the  first 
mortgage) ;  Talcott  e.  Meigs,  64  Conn.  66,  59, 
89  AU.  131    (where  it  U  said  that  the  con- 


Intervention  hy  first  mortgagee  after  waiver 

of  hia  lien  is  not  permissible  where  a  second 
mortgagee  brings  replevin  for  the  property; 
but  the  second  mortgagee  becomes  a  trustee 
of  the  proi»eds  and  must  be  charged  as  such 
in  a  separate  action.  Colwell  v.  Aitchison, 
7  OhioDec.(Reprint)101,  1  Cine.  L.  Bui.  111. 

46.  White  r.  Webb,  16  Conn.  302,  where  the 
property  was  taken  from  the  possession  of  the 
second  mortgagee.  Compare  McGraw  t>.  Sam- 
plioer,  107  Mich.  141,  64  N.  W,  lOflO,  holding 
that  a  second  mortgagee  who  was  not  entitled 
to  possession  of  the  mortgaged  property  could 
not    maintain    trover    against    an    attaching 

47.  Henderson  V.  Murphree,  124  Ala,  223, 
27  So.  406.  Compare  Hunt  v.  Daniels,  IS 
Iowa  146,  holding  that  a  mortgagee  may  make 
an  agreement  that  the  benefit  of  the  mortgage 
shall  inure  to  a  third  party;  but,  if  such 
mortgage  be  satisfied  or  if  the  property  re- 
main unapplied  thereon,  a  junior  mortgagee 
will  have  the  right  of  possession  against  eneh 
thrrd  party. 

48.  Sperry  v.  Ethridge,  70  Iowa  27,  30 
N.  W.  4;  Newman  ».  Tymeson,  13  Wis.  172, 
80  Am.  Dec  736.  Compare  Huellmantel  «. 
Vinton,  118  Mich.  621,  74  N.  W.  1004,  holding 
that  after  the  first  mortgagee  had  recovered 
from  a  sheriff  for  levying  on  mortgaged  chat- 
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6.  Pbiobitt  Between  Soccessite  Mortoaoes.  Priority  of  record  nBnally  deter- 
mines priority  of  lien  between  recorded  iiiorigagee,"  even  though  given  for 
indemnity ;  *  but  an  agreement  or  anderetanding  between  all  tlie  parties  will 
determine  priority  without  regard  to  the  time  of  record." 

tele  under  process  against  th«  Diortgw^r,  a 
second  mortgagee  had  a  distinct  right  to 
bring  trover  and  could  recover  such  portion 
of  the  propertj'  as  remained  unappropriated 
by  the  former  judgments. 

Damages. —  A  second  mortga,gee  in  posses- 
«ion  con  recover  the  full  value  of  the  property 
in  an  action  against  a  stranger  and  interest 
on  tlio  amount  from  the  taking.  White  t. 
Webb,  15  Conn.  302.  But  see  Thompson  v. 
Anderson,  88  Io«a  703,  63  N.  W.  418,  holding 
tbat  a  second  mortgagee  sustained  no  dam- 
ages from  a  seizttro  of  the  proper^  when  it 
was  insufficient  in  value  to  pay  on  the  first 
mortgage. 

49.  XtkaiMoa.  —  Washington  f-  Love,  34 
Ark.  03. 

Colorado. —  Brereton  v,  Bennett,  15  Colo. 
254,  26  Pac.  310. 

Georgia, —  Bamett  P.  McConnell,  101  Ga. 
32,  28  S.  E.  4BS ;  Kelly  ti.  Shepherd,  79  Ga. 
T06,  4  S.  E.  880. 

lovxi. —  Bradley  v.  Oelkinson,  87  Iowa  300, 
10  N.  W.  743,  although  the  mortgage  subse- 
quently recorded  was  given  for  the  purchase- 
price  of  seed  grain. 

Masaachusctta. —  Berry  v.  Levitan,  (Maas. 
1002)  63  N.  E.  11,  where  the  rule  waa  ap- 
pliei],  although  the  mortgagee  who  neglected 
to  record  paid  off  a  prior  mortgage  to  which 
the  successful   mortgage  waa  expressly  post- 

SehToaka. —  Patrick  v.  Paulson,  34  Nebp, 
418,  SI  N.  W.  1029,  unless  the  second  mort- 
gagees show  that  they  gave  credit  in  reliance 
on  the  non-existence  of  any  encumbranc«. 

Wew  Yorfc.— Tiffany  v.  Warren,  37  Barb, 
(N.  Y.)   571,  24  How.  Pr,   (N.  Y.)  293. 

Ohio.— /n  Tc  Dehner,  7  Ohio  S.  b.  C.  PI. 
Dec.  215,  5  Ohio  N.  P.  247. 

Tennetaee. —  Copeland  v.  Bennet,  10  Yerg. 
(Tenn.)  355,  where  the  prior  mortgagee  hod 
notice  of  the  subsequent  mortgage  before  he 
filed  his  for  record. 

Vailed  Btatea.—  Capital  City  Bank  e.  Hod- 
gin.  24  Fed.  1. 

Contra,  Vining  v.  Millar,  116  Mich.  144, 
74  N.  W.  459;  Farmington  Bank  v.  Ellis, 
30  Minn.  270,  15  N.  W.  243;  De  Courcey 
V.  Collins,  21  N.  J.  Eq.  367.  Compare  Simp- 
son P.  Harris,  21  Kev.  353,  31  Pac.  1009, 
where  plaintiff  advanced  money  to  defend- 
ant on  the  latter's  promise  to  give  him  a 
mortgage  and  a  mortgage  was  subsequently 
executed  some  months  later  which  was  duty 
placed  on  record.  Intermediate  between 
plaintiff's  advsnee  and  the  execution  of  his 
mortgage,  a  mortgage  was  executed  to  third 
persons  who  had  extended  credit  to  de- 
fendant and  this  laat  mortgage  was  pre- 
ferred to  plaintiff's,  although  it  was  subse- 
Sucntly  tiled.  See  also  Davis  f.  Bowman.  25 
ireg.  189,  35  Pac.  264  [oi-erruiing  Pittock  ii. 
Jordan,   19   Dreg.   7,   13   Pac.   510],   where  a 


mortgage  was  filed  two  days  after  it  was 
execute  and  was  held  to  be  entitled  to 
priority  over  a  mortgage  executed  and  filed 
within  those  two  days,  even  though  the  sub- 
sequent mortgagee  acted  in  good  faith  and 
gave  a  valuable  consideration. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgagea," 
I   241. 

ContempoTaneooa  filing. —  To  show  the 
priority  between  tliree  mortgagea  contempo- 
raneously filed,  teatiirony  as  to  the  acts  of 
an  agent  of  the  three  mortgagees,  and  his  in- 
tent in  performing  the  same,  in  executing  and 
filing  the  mortgages,  is  competent.  Minor  r. 
Shechan,  30  lliiin.  411),  15  N.  W.  687. 

Surrendering  possession  to  first  mortgagee 
before  second  mortgage  baa  been  tecoided 
seems  not  to  have  an  equivalent  effect  to 
record,  for  the  first  mortgagee  has  been  held 
to  be  postponed,  although  the  property  wad 
turned  over  to  him  before  the  second  mort- 

Sige  was  recorded.  Withcrbee  v.  Taft,  51 
.  Y.  App.  Div.  87,  64  N.  Y.  Suppl.  347. 
Compare  Sheldon  v.  Brown,  72  Minn.  496,  73 
N.  W.  709,  where  it  was  held  that  in  the  ab- 
sence of  any  agreement  as  to  priority,  mort- 
gagees became  tenants  in  common  when  their 
mortgagea  were  filed  contemporaneously. 

A  mortgage  on  a  partner'a  undivided  inter- 
est in  film  property  will  have  priority  as  to 
one  half  the  proceeds  over  a  mortgage  given  a 
retiring;  partner  to  secure  the  purchase- price 
of  his  interest.  Burdette  c.  Woodworth,  77 
Iowa  144,  41  N.  W.  508. 

60.  McFadden  c.  Hopkins,  81  Ind.  460 1 
Krutsinger  r.  Brown,  72  Ind.  466. 

Bl.  Orumme  v.  Firminich  Mfg.  Co.,  110 
Iowa  505,  81  N.  W.  7P1;  Corbin  v.  Kinoaid, 
33  Kan.  S40,  7  Pac.  145 ;  Chadbouni  v.  Ba- 
hilly,  28  Minn.  394,  10  N.  W.  420. 

where  a  mortgagee  relies  for  priority  on  *tt 
ezpresa  agreement  he  cannot  introduce  evi- 
dence showing  that  the  competing  mortgages 
were  fraudulent  or  that  they  were  without 
consideration.  Lewis  r.  Bumham,  41  Kan. 
646,  21  Pac.  672. 

Where  the  mortgagee  did  not  asient  the 
sgreement  as  to  priority  was  not  binding  on 
him,  even  though  he  had  notice  of  it.  Laza- 
rus p.  Henrietta  Nat.  Bank,  72  Tex.  364,  10 
S.  W.  252. 

Evidence  of  the  Intentions  of  the  mort- 
gagees having  mortgages  on  the  same  prop- 
erty as  to  priority  may  be  given  dehors  the 
instrument  itself,  where  the  possession  of  the 
property  remains  in  the  mortgagor.  Wrav 
r.  Fedderke,  43  N.  Y.  Super.  Ct.  335. 

A  mortgage  withont  consideration  must 
yield  to  one  given  on  good  consideration  whei'o 
neither  is  acknowledged  in  statutory  form 
but  both  are  good  between  the  parties.  Ma- 
chette  r.  Wanless,  2  Colo.  IfiO. 

A  mortgagee  proving  his  debt  against  the 
mcTtgagoi  in  bankruptcy,  without  disclosing 
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C.  Transfersby  Way  of  Sale  — 1.  Ih  Genbral.  In  the  absence  of  Btipnla- 
tion  to  the  contrary  a  mortgaffor  in  poaseseion  luay  Bell  hie  interest  in  the  mort- 
gaged property  liefure  a  default  lias  occurred  in  tlie  condition  of  the  mortgage,"* 
tot  the  sendee  gets  only  the  rights  which  the  mortgagor  had.** 

2.  Consent  of  Hostoaobb  to  Sale  —  a.  Qenerally.  A  pnrcliaeer  from  a  mort- 
gagor takes  the  title  free  from  the  lien  of  the  mortgage  if  the  sale  was  made  with 


bis  security,  is  not  estopped  from  claiming 
the  chattels  ■^inst  i  aubsequent  mortgagee 
who  haa  not  proved  his  debt.  Cook  v.  Far- 
lington,  104  Mass.  212. 

A  rnDTtKcge  oeenriiiE  money  borrowed  by 
the  rooTtgBgoT  to  enable  him  to  bid  in  the 
property  at  a  sale  under  a.  Brat  mortgage  is 
subsequent  to  a  previous  second  mortgage  on 
the  property.  Kemerer  r.  Bloom,  66  Iowa 
36.1.  ai  N.  W.  670. 

If  property  subject  to  two  moitS>SU,  the 
•econd  mortgagee  having  other  KCViity,  is 
seized  by  a  creditor  under  a  prior  claim 
against  both  the  property  mortgaged  and  the 
additional  security,  the  first  mortgagee  is  en- 
titled to  reimbursement  out  of  the  second 
mortgagee's  additionnl  security  (Jones  r. 
Ffaelan,  20  Gratt  (Va.)  229);  and  on  tho 
other  hand,  if  property  already  mortgaged  is 
lubsequently  mortgaged  to  different  persons 
in  Beparat«  parcels,  the  senior  mortgagee,  it 
seems,  may  satisfy  his  mortgage  out  of  the 
proceeds  of  cither  parcel,  and  pay  the  sur- 
plus oTcr  to  the  holder  of  the  second  mort- 
(TSge  on  the  other  parcel  {Consolidated  Barb- 
Wire  Co.  V.  Guthrie  Nat.  Bank,  6  Kan.  App. 
775.  51  Pac  233).  Compare  Pasley  v.  Be- 
land.  111  Oa.  828,  36  S.  E.  296,  holding  that 
Ga.  C)T.  Code,  f  2741,  which  authorizes  a 
mortgagee  of  personal  property  which  is  sub- 
ject to  more  than  one  encumbrance,  to  cause 
the  property  to  be  sold,  and  the  proceeds  dis- 
tributed among  the  lienors  in  order  of 
priority,  applies  only  where  the  encumbrances 
•re  all  put  on  the  same  property  by  the  same 
person,  and  does  not  apply  to  a  case  where 
the  other  encumbrances  are  put  on  the  prop- 
erty bv  the  vendee  of  the  original  mortgagor. 

52.  Alobotna.— Heflin  v.  Slay,  78  Ala.  180. 

/■Hliawi.— McFadden  f.  Hopkins,  81  Ind. 
459. 

Uaaaachuaelta. —  Jones  v.  Goodwillie,  143 
Mass.  281,  0  N.  B.  639,  holding  that  the  mort- 
gagor could  make  a  second  mortgage  and  con- 
sent to  a  removal  of  the  property  by  the  sec- 
ond mortgagee. 

Michigan.—  Codwell  v.  Pray,  41  Mich.  307, 
2  N.  W.  52. 

ilinneaota. —  Daly  i).  Proete,  20  Minn.  411. 

Uisaouri. —  White  r.  Quinlan,  30  Mo.  App. 
54;  lAfayette  County  Bank  v.  Metcalf,  29 
Mo.  App.  3S4. 

Montana. —  Davis  r.   Blume,   1   Mont.   463. 

Veto  Jersey. —  Metdionics'  Bidg.,  etc.,  Assoc. 
r.  Conover,  14  N.  J.  Eq.  219;  Chapman  v. 
Hunt,  13  N.  J.  Eq.  370. 

Seie  York. —  Gre^  p.  Wittemann,  12  Misc. 
IN.  V.)  90,  32  N.  Y.  Suppl.  1131,  66  N.  Y. 
St.  668. 

See  9  Cent.  Dig.  tit  "  Chattel  Mortgages," 
1407. 


A  tecognition  of  the  mortiagee's  rights  is 
esaential  and  the  sale  most  not  b«  in  an- 
tagonism to  the  mortgage.  La  Fayette 
County  Bank  r.  Metcalf,  40  Mo.  App.  494. 

An  equity  of  redemption  can  be  transferred 
by  a  mortgagor  witliout  any  writing.  Grics 
V.  Haskina,  73  Ga.  700. 

A  statute  rcEulating  the  sale  of  mortgaged 
property  hy  the  mortjcagor  baa  been  held  to 
have  no  application  to  a  case  where  there 
was  an  agreement  as  to  sale  between  a  mort- 
gagor and  mortgagee.  Hubbard  r.  Lyman,  B 
AlTen   (Mass.)   520. 

63.  McFadden  c  Hopkins,  81  Ind.  459; 
McCandless  t:.  Moore,  GO  Mo.  611;  J>ach  p. 
Kimball,  34  N.  H.  608,  Contra,  Fields  e. 
■  Kartcr,  121  Ala.  329,  25  So.  800,  holding  that 
the  purchaser  was  not  restricted  to  those  de- 
fenses which  the  mortgagor  could  have  set 
up  if  the  action  had  been  brought  against 
him.  Compare  Commercial  Nat.  Bank  P. 
Davidson,  38  Oreg.  57,  22  Pnc.  517,  holding 
that  a  purchaser  of  chattels  from  a  mortgagor 
could  not  plead  that  the  mortgage  covering 
them  was  void  because  it  contained  a  power 
of  sale  In  favor  of  the  mortgagor. 

Even  an  innocent  pnicbaiei  of  the  property 
takes  subject  to  the  lien  where  the  mortgagee 
has  not  been  negligent  in  giving  notice. 
Blythe  V.  Crump,  (Tei.  Civ.  App.  1902)  66 
S.'W.  885. 

Pnrchsaer  cannot  plead  usury  as  a  taint  on 
the  mortgage  debt  when  the  mortgagor  did 
not  himself  set  up  such  a  defense.  Greither 
V.  Alexander,  IS  lows  470. 

No  adverse  right  to  a  trustee  under  a  mort- 
gage deed  of  trust  is  acquired  by  a  purchaser 
of  the  chattels  covered  thereby,  who  buys 
from  a  grantor  during  the  time  that  his  right 
to  possession  eontinuee.  Foster  v.  Goree,  S 
Ala.  424. 

A  sale  by  the  mortgagor  u  absolute  owner 
transfers  his  equitable  interest  in  them  but 
does  not  transfer  the  title  of  the  mortgagee, 
Dorsey  v.  Gsssaway,  2  Harr.  t  J.  (Md.)  402, 
3  Am.  Dec.  657. 

Defects  in  the  execution  of  the  mortgage 
cannot  be  raised  by  one  who  has  assumed 
payment  of  the  mortgage  debt.  Sunny  South 
Lumber  Co.  c  A.  J.  Neimeyer  Lumber  Co., 
63  Ark.  288,  38  S.  W.  002;  Pope  v.  Porter, 
33  Fed.  7.  But  see  Hidgely  v.  First  Nat. 
Bank,  75  Fed.  808,  holding  that  a  purchaser 
from  the  mortgagor  could  attack  a  mortgage 
as  void  because  not  properly  executed. 

An  assignee  cf  the  mortgagor's  intetesta 
has  no  claim  for  protection  when  the  mort- 
gagee brings  replevin  for  the  property  against 
attaching  creditors,  even  though  he  had  no- 
tice of  the  assignment.  Martindale  v.  Evans, 
(KoD.  App.  1898)   63  Pac.  889. 

[XIV,  C.  2.  a] 
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the  express  or  implied  consent  of  the  mortgagee."  Consent  to  a  sale  by  tlie  mort- 
gagor of  part  of  the  mortsaged  property  does  not  release  the  rights  of  the  mort- 
gagee against  the  balance. 

b.  Conditional  Consent.  When  a  mortgagee's  consent  is  given  on  condition 
that  the  purchaser  make  a  certain  payment,  the  condition  mnst  be  performed  in 
order  to  make  tlie  consent  availing ; "  but  non-performanco  of  a  condition 
imposed  on  the  mortgagor  will  not  tt&ct  the  rights  of  a  purchaser  who  does  not 


64.  /liaho.— Knollin  v.  Jonea,  (Id*.  1900} 

03  Pac.    63B. 

llKnoia. —  Brandt  v.  Daniels,  45  111.  463. 

Jnduina.— Carter  v.  Fately,  07  Ind.  427; 
Benedict  c.  Farlow,  1  Ind.  App.  160,  27  N.  £. 
307. 

iiataaohMeita. —  Clark  v.  Eale,  6  Qnj 
(Mass.)  187,  holding  furtlieniiore  tliat  con- 
sent by  a  second  mortgagee  to  a  sale  of  the 
property  did  not  prevent  him  from  enforcing 
a,  first  mortgage  which  had  Bubeequently  been 
assigned  to  him. 

UicKigan.---  Marquett«  First  Nst  Bank  e. 
Weed,  80  Mich.  357,  50  N.  W.  864. 

Minnetola. —  Faimeather  t).  Nelson,  76 
Minn.  SIO,  79  N.  W.  508;  Partridge  e.. 
Minnesota,  etc..  Elevator  Co.,  75  Minn.  490, 
78  N.  W.  85. 

iliatOMTi. —  Lafayette  County  Bank  v.  Met- 
ealf,  29  Mo.  App.  384,  holding  that  a  statut« 
making  it  a  penal  offense  for  the  mortgagor 
to  sell  without  consent  did  not  add  to  the 
requirements  necessary  for  passing  a  title  to 
the   purchaser. 

"Hebraska. —  Ih-esel  v.  Murphy,  S9  Nebr. 
210.  80  N.  W.  813;  Littlejohn  C.  Pearson,  23 
Nebr.  192,  38  N.  W.  477,  where  the  giving  of 
the  consent  was  denied  but  the  court  held 
that  it  was  established  by  the  weight  of 
evidence. 

fleio  Sampshire. —  Qage  P.  Wbittier,  17 
N.  H.  312. 

A'eic  rorfc.— Rider  c.  Powell,  28  N.  Y.  310, 

4  Abb.  Dec.  (N.  Y.l  63,  where  the  mortgagee 
agreed  to  accept  a  part  of  the  pay  from  tho 
purchaser  as  a  consideration  for  his  consent 
and  to  look  to  the  pereonal  responsibility  of 
the  mortgagor  for  the  balance  of  the  mort- 
gage debt. 

ATorlA  Carolina. —  Merritt  v.  Kitchin,  121 
N.  C.  148.  28  S.  E.  358. 

North  Dakota. —  Peterson  v.  8t  Anthony, 
etc..  Elevator  Co.,  9  N.  D.  55,  81  N.  W.  59, 
81  Am.  St.  Bep.  528;  New  England  Mortg. 
Security  Co.  v.  Great  Western  Elevator  Co., 
8  N.  D.  407,  71  N.  W.  130. 

Rhode  Island. —  Jenckes  v.  Goffe,  1  R.  I. 
511,  where  the  absence  of  consent  prevented 
a,  clear  title  from  passing. 

South  Carolina. —  Flenniken  v.  Bcruggs,  16 
S.  C.  88. 

Texat. —  Houston,  etc.,  R.  Co.  c.  Qarrison, 
(Tei.  Civ.  App.  18BC)  37  S.  W.  971.  Com- 
pare Andrews  v.  Dun,  15  Tex.  Civ.  App. 
124,  39  S.  W.  209,  holding  that  the  mort- 
gaged property  was  subject  to  levy  after  the 
mortgagee  had  given  him  consent  to  a  sale 
and  before  the  consent  bad  been  acted  on. 
But  sec  Godair  v.  Tillar,  IB  Tex.  Civ.  App. 
641,  47  S.  W.  553,  holding  that  a  sale  by  a 
junior  mortgagee  did  not  pass  the  property 
free  from  the  lien  of  the  first  mortgage,  al- 
[XIV,  C,  2,  a] 


though  the  mortgagor  had  consent  to  make  * 
sale  which  would  pass  a  clear  title  to  tlie 
property. 

United  Btatet. —  Fecos  Valley  Bank  V. 
Evans-Snider-Buel  Co.,  107  Fed.  664,  4S 
C.  C,  A.  534,  holding  that  the  execution  of  s 
renewal  mortgage  did  not  affect  the  result 
flowing  from  a  sale  with  consent. 

Contra,  Monson  c.  Renaker,  22  Ky.  L  Rep. 
1405,  GO  S.  W.  924,  where  purchaser  becamfl 
insolvent  and  the  mortgagee  was  allowed  to 
reassert  his  lien. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgagee," 
1   473. 

Effect  on  tighti  of  second  mortgagee. — 
Where  a  first  mortgagee  consents  to  a  aale 
of  the  property  by  the  mortgagor,  this  does 
not  release  the  first  mortgage  so  that  the 
second  mortgagee  can  claim  the  properly 
without  paying  off  the  first  mortgage;  but 
the  second  mortgagee  can  insist  that  the 
proceeds  of  the  sale  be  applied  to  pay  off  the 
mortgage  debt.  Madden  v.  Walker,  7  Kan. 
App.  697,  51   Pac.  914. 

Agency  of  mortgagor  far  mortgagee. — 
Where  the  mortgagor  is  authorized  to  sell 
by  the  mortgagee,  he  acts  as  agent  for  the 
latter  end  can  bind  him  by  warranting  the 
chattel  (National  Citizens'  Bank  c.  Ertz,  83 
Minn.  12,  85  N.  W.  821,  85  Am.  St  Rep. 
438,  63  L.  R.  A.  174)  ;  but  the  opposite  con- 
clusion has  been  reached  in  a  jurisdiction 
where  a  mortgage  is  merely  a  lien  on  the 
property  (Blyth,  etc.,  Co.  r.  Houtz,  24  Utah 
62,  66  Pac.  611). 

B6.  Wynn  v.  Ely,  8  Fla.  232;  Preble  f. 
Conger,  66  111.  370;  Judson  v.  Easton,  1 
Thomps.  &  C.    (N.  Y.)    588. 

66.  Dodson  v.  Dedman,  61  Mo.  App.  209. 
See  also  Watson  t>.  Mead,  98  Mich.  330,  57 
N.  W.  181,  holding  that  the  failure  of  the 
mortgagor  to  apply  proceeds  of  sales  toward 
payment  of  the  mortgage  debt  entitled  the 
mortgagee  to  replevy  the  balance  of  prop- 
erty. Cofnpare  Jones  v.  Webster,  48  Ala. 
109,  where  a  mortgagor  was  authorized  to 
sell  mortgaged  property  by  a  broker   of  his 


that  the  mortgagee  could  bring  trover 
against  a  broker  who  denied  the  mortgagee's 
right  and  refused  to  turn  over  the  proceeds. 
But  see  Gates  r.  Johnston  Lumber  Co.,  172 
Mass.  4BS,  52  N.  G.  736,  holding  that  fixing 
a  stated  time  within  which  mortgaged  prop- 
erty should  be  removed  did  not  make  a  con- 
dition upon  non-compliance  with  which  the 
mortgagee's  consent  to  the  sale  was  revoked. 
PeRormance  of  an  aUeged  condition  will 
not  render  a  sale  valid  unless  it  is  also 
shown  that  the  mortgagee  consented  to  a 
Mule  in  ease  the  condition  was  fulfilled.    Hoi- 
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participate  therein,"  becaoBe  an  agreement  to  allow  a  mortgagor  to  Bell  and  tarn 
over  tbe  proceede  is  a  substitution  of  his  personal  obligation  for  the  mortgage 
eecarity." 

e.  Manner  of  Sale.  The  mortgagor  mnst  strictly  pursue  the  authority  to 
make  sales,"  and  caanot  delegate  snch  authority  when  it  involves  the  exercise  of 
diacretiou." 

d.  Hecsssltr  For  Written  Consent  Even  where  it  is  made  a  criminal  offense 
for  the  mortgagor  of  chattels  to  sell  without  written  consent,  a  valid  sale  and 
transfer  of  the  absolnte  title  may  be  made  with  the  mortgagee's  oral  consent.*" 

a  What  Constitutes  Consent,     Whether  the  mortgagee  has  consented  to  a 

I0W&7    e,    Arnold.    92    Mo.    293,    G    S.    W.       vm-aing  67  III.  App.  300] ;  Bruidt  v.  Daiiie1% 


277,  45  I 

A  mortgage  !■  not  renilMed  frtndoleiit  by 
the  mortgvf^r'a  failure  to  comply  with  the 
conditioD  impoaed  in  regard  to  Uie  diBpou' 
tion  of  the  proceeds.  Atchinson  Saddlery 
Co.  r.  Gray,  63  K«n.  79,  G4  Pac.  987.  See 
kIso  tupra,  XI,  H  [6  Cyc.  1104]. 

BetvTCB  tlie  parties  the  mortgage  still  ex- 
ieta  oa  a  valid  instrument  till  the  condition 
on  which  conwnt  to  a  sale  waa  given  haa 
been  performed.  Sanford  v.  Mnnford,  31 
Ncbr.  792,  48  N.  W.  87B. 

57.  Neir  En^and  Mortg.  Security  Co.  v. 
Great  Weetern  Elevator  Co.,  6  N.  D.  407,  71 
N.  W.  130;  Flenniken  t).  Scruggs,  IS  S.  C. 
SS  (where  the  mortgagee  consented  to  an  ex- 
change of  tJie  mortgaged  property  on  eondi- 
tioD   a   new  mortgage   was  executed   on   the 

Sroperty  received  in  exchange  which  was  not 
one)  ;  Antigo  Bank  p.  Ryan,  106  Wie.  37, 
80  N.  W.  440.  See  also  Blalock  v.  Strain, 
122  N.  C.  283,  29  S.  E.  408,  holding  that  the 
original  mortgagee  would  have  no  ijigbts  in 
the  property  received  in  exchange  even 
against  a  subsequent  mortgagee  thereof  who 
had  notice  of  the  agreemenL 

Compliance  with  the  teima  of  the  consent 
ii  e«aential,  and  an  agreement  of  the  mort- 
gagee that  the  mortgaged  property  may  be 
removed  into  one  state  will  not  justify  its 
removal  to  another  one.  Armitage-Herschell 
Co.  p.  Potter,  93  III.  App.  602. 

Effect  of  atuTender  01  excluuiged  property 
by  psTcluisei. —  An  exchange  of  mortgaged 
property  with  the  mortgagee's  consent  once 
made  Is  complete  and  final  and  if  the  other 
party  to  the  barter  haa  been  notified  of  his 
right  he  cannot  surrender  the  mortgaged 
property  to  the  mortgagee  on  demand  and 
replevy  the  other  property  from  the  mort- 
gagor.    Carter  v.  Fately,  67  Ind.  427. 

58.  Harper  v.  Neff,  S  McLean  (U.  S.)  390, 
11  Fed.  Gas.  No.  6,089. 

58.  Burks  v.  Hubbard,  69  Ala.  379,  hold- 
ing that  «  purchaser  who  claimed  as  vendee 
from  a  mortgegor  authorized  to  sell  for 
cash  only  must  sliow  that  he  paid  cash.  See 
also  Barnard  V.  Eaton,  2  Cuah.  (Mass.)  294, 
holding  that  an  authority  to  sell  at  retail 
did  not  authorise  the  mortgagor  to  put  the 
property  into  a  partnership  as  hia  snare  of 
tbe  capiUI. 

00.  Dram  v.  Harrison,  83  Ala.  384,  3  So. 
715. 

61.  lUinoit. —  Anderson  o.  South  Chicago 
Slewing  Co.,  173  HI.  213,  60  N.  E.  665  [re- 


463. 

£a»i«<M.— Frick  Co.  e.  Western  Star  MiU- 
ins  Co.,  61  Kan.  370,  32  Pac.  1103. 

Maaaachuaettt. —  Pratt  v.  Maynard,  116 
Mass.  388;  Stafford  ti.  Whitcomb,  8  Allen 
(Maas.)  518;  Shearer  o.  Babson,  I  Allen 
(Mass.)  486,  even  though  tbe  mortgage  for- 
bade sales  without  written  consent. 


Mitaouri. —  Randol  v.  Buchanan,  61  Mo. 
App.  445,  1  Mo.  App.  Rep.  666;  Coffman  V. 
Walton,  50  Mo.  App.  404. 

yebmslat. —  Littlejohn  v.  Pearson,  23  Nebr. 
192,  56  N.  W.  477. 

fiete  Bampahire,—  Roberts  p.  Crawford,  S4 
K.  H.  G32;  Patrick  e.  Meserve,  13  N.  H.  300; 
Gage  V.  Whittier,  17  N.  H.  312. 

Vermont.—  Perry  c.  Dow,  56  Vt  589. 

See  9  Cent  Dig.  tit.  "  Chattel  Mortgagee," 
i    474.  ^ 

What  conatitntes  written  consent — Where 
a  mortgage  prohibited  sales  by  tbe  mort- 
gagor without  the  written  consent  of  the 
mortgagee,  a  covenant  allowing  the  mort- 
gagor to  retain  and  use  the  mortgaged  prop- 
erty could  not  be  construed  as  the  written 
consent  referred  to  in  the  covenant  against 
selling.  Estes  v.  Denver  First  Kat.  Bank,  15 
Colo.  App.  628,  63  Pac.  788. 

The  pnrcliasei's  ignorance  of  the  moitgxge 
will  not  prevent  bim  from  acquiring  a  good 
title,  provided  the  mortgagee  bas  consented 
to  the  sale.  SUfford  v.  Whitcomb,  8  Allen 
(Mass.)    518. 

Effect  of  absence  of  written  consent. —  A 
mortgagor's  saJe  of  the  mortgaged  chattele, 
without  the  written  assent  of  the  mortgagee 
as  required  by  statute,  is  not  of  auf&ient 
validity  to  sustain  an  action  for  its  enforce- 
ment, although,  if  there  be  actual  payment 
and  delivery,  and  in  the  absence  of  a^  other 
impediment,  the  title  will  pass.  Oage  v. 
WhitUer,  17  N.  H.  312. 

Where  aalea  In  the  ordinary  conrse  of  boal- 
neaa  are  anthorixed,  either  expressly  or  by 
implication,  it  has  been  held  that  a  covenant 
in  the  instrument  not  to  sell  without  vrritten 
consent  applies  only  to  salee  in  bulk  (Na- 
tional Mercantile  Bank  v.  Hampson,  6  Q.  B. 
D.  177,  49  L.  J.  Q.  B.  480,  28  Wkly.  Rep. 
424;  Walker  p.  Clay,  44  J.  P.  396,  49  L.  J. 
C.  P.  660,  42  L.  T.  Rep.  N.  S.  389)  ;  but  a 
sale  in  bulk  will  be  bad.  even  though  the 
purchaser  took  bona  fide  and  without  notice 
of  the  mortgagor's  fraud  (Payne  p.  Fern,  B 
[XIV.  C.  2,  e] 
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Bale  by  the  mortgagor  is  for  the  jnry  to  determine,"  and  wliile  consent  conld  not 
be  inferred  from  the  fact  tliat  the  mortgagee  remained  silent  when  told  of  au 
intended*^  or  completed**  sale,  the  reverse  is  true  when  tlie  mortgaeee  remains 
silent  in  the  presence  of  an  actual  Bale*°  or  accepts  the  proceeds  of  the  sale  with 
kiiowledge  of  the  source  from  which  they  came." 

S.  CoKVERSiDN  BT  PURCHASER.      Altliough  an  illegal  sale  by  the  mortgagor  does 
not  necessarily  render  the  purcliaser  guilty  of  conversion,"  tne  vendee  is  rendered 


Q.  B.  D.  020,  EO  L,  J.  (J.  B.  446,  2B  Wkly. 
Bep.  441;  Taylor  v.  McKeand.  6  C.  P.  D. 
358,  44  J.  P.  784,  19  L.  J.  C.  P.  563,  42  L.  T. 
Rep.  N.  S.  833,  2a  Wkly.  Bep.  628.  Compare 
Ryan  t>.  JohnBon,  93  Iowa  243,  61  N.  W.  970, 
holding  that  credit  sales  did  not  give  tbe 
mortgagee  a  right  to  replevin  the  property  or 
BUe  for  its  value. 

Parol  conaent  given  prior  \ 
of  the  tnortgase  is  a  sulficiei 
one    dealing    with    tlie    mortgaged    property. 
Holland  v.  Kimbrough,  52  Ala.  249. 

62.  Jenckes  i'.  Golle,  1  K.  I.  511.  where 
the  mortgagor  waa  allowed  to  remain  ia  poa- 
ses.sion  and  to  continue  the  business.  Com- 
pare Knollin  r.  Jones,  (Ida.  1900)  03  Pac. 
B38,  where  the  evidence  was  held  aufhcient  to 
justify  a  tinding  by  tlie  jury  that  the  mort- 
gagee gave  hia  consent  to  the  sale. 

Consent  to  a  sale  of  a  portion  of  the  mort- 
gaged property  does  not  imply  the  mort- 
gagee's consent  to  a  sale  of  the  whole  of  it 
[Riley  c.  Conner.  71)  Mich.  497,  44  X.  W. 
1040),  and  his  rights  against  the  balance 
of  the  property  are  in  no  way  prejudiced 
(Ballinger  Nat.  Bank  t\  Brj-an,  12  Tex.  Civ. 
App.  G73,  34  S.  W.  451),  unless  the  release 
of  part  interferes  with  adverse  claims  against 
the  property  of  which  the  mortgagee  bad 
knowledge  at  the  time  of  the  release  {Ijove- 
land  r.  Cooloy,  GO  Minn.  269,  61  N.  W. 
138;  Billon  t'.  Bennett,  14  Sra.  &  M.  (Miss. 
171). 

63.  Smith  r.  Chitwood,  44  N.  C.  445. 
6t  Pattorson  r.  Taylor.  15  Fla,  336. 
Mortgagee  may  hold  tbe  parchaser  to  his 

bargain  and  give  directions  to  the  mortgagor 
not  to  allow  the  purcliaser  to  return  tlie 
property  but  to  hold  him  for  the  purchase- 
price  without  losing  his  right  to  hold  the 
purchaser  for  the  value  of  the  property  re- 
ceived by  him.  Chittenden  v.  Pratt,  89  Cal. 
178.  26  Pac.  B26. 

65.  Brooks  r.  Record,  47  HI.  30;  Benedict 
r.  Farlow,  1  Ind.  App.  160,  27  N.  E.  307. 
CoJitra,  Steele  v.  Adams,  21  Ala.  534,  where 
the  sale  was  on  an  execution  against  the 
mortgagor.  Compare  Ballinger  Nat.  Bank  fi. 
Bryan,  12  Tex.  Civ.  App.  673,  34  S.  W.  451, 
where  an  immediate  sale  was  made  in  at- 
tachment proceedings  and  a  mortgagee  of  the 
property  bought  it  in  but  it  was  held  that  he 
could  assert  bis  mortgage  lien  against  the 
proceeds   produeed   by  the  property. 

Actual  piesence  at  the  sale  is  not  necessary 
to  constitute  consent  thereto  when  the  mort- 
gagee allows  the  mortgagor  to  assume  the 
credit  of  oivnerabip.  Thompson  f.  Blan- 
chard.  4  N.  Y.  303. 

The  knovledg*  of  the  mortgagee  regarding 
tbe  sale  is  immaterial  when  he  actually  con- 
[XIV,  C,  2.  e] 


sents  to  the  sale.  Pratt  v.  Majnard,  IIG 
MaM.  388. 

Conduct  conftitntiiig  waiver. —  Where  the 
mortgagors  of  consumable  goods  make  daily 
sales  therefrom  with  the  knowledge  of  the 
mortgagee  and  replenish  stock,  it  will  be 
presumed  that  the  mortgagee  has  waived 
his  privil^e  of  taking  the  goods  on  failure 
to  pay  and  he  cannot  reclaim  them  from  the 
hands  of  purchasers  IBarnet  v.  Fergus,  ."il 
III.  352.  99  Am.  Dec.  547;  Ogden  r.  Stewart. 
20  III.  122)  ;  but  when  the  mortgagee  did  not 
learn  of  the  sale  til)  after  the  property  had 
betn  destroyed  and  he  then  promptly  took 
steps  to  recover  the  property,  he  was  held 
not  to  have  ratified  the  sale  (Mack  r.  Phe- 
lan,  02  N.  Y.  201. 

Prompt  repudiation  of  the  mortgagoi'a 
right  to  sell  may  be  shown  by  the  mortgagee 
when  a  purchaser  from  the  mortgagor  seeks 
to  justify  hia  possession  in  order  to  disprove 
acquiescence  which  would  amount  to  a  ratili- 
cation.  Burks  r.  Hubbard.  60  Ala.  370. 
Compare  Harris  c.  Woodward,  06  N.  C.  232, 
1  S.  E.  554,  holding  that  the  ratifjcation  of 
an  exchange  of  tbe  mortgaged  property  by  the 
mortgagor  did  not  operate  as  a  ratification 
by  the  mortgagee  when  the  latter  demanded 
a  return  of  the  property. 

A  covenant  to  account  for  proceeds  on  the 

Kt   of   the   mortgagor   may   be   a   sufficient 
is  for  the  inference  of  a  power  for  liira  to 
sell.    Abbott  i-.  Goodwin,  20  Me.  408. 

66.  Lafayette  County  Bank  l'.  Metcalf,  29 
Mo.  App.  384;  Field  v.  Dovon,  64  Wis.  560, 
25  N.  W.  653.  Compare  Hicks  r.  Ross,  71 
Tex.  358,  9  S.  W.  315.  holding  that  after  the 
mortgagee  had  received  the  proceeds  be  could 
not  claim  the  property  originally  covered  by 
the  mortgage  without  accounting  for  what 
he  had  received. 

Receiving  indirectly  the  proceeds  of  the 
aale,  as  where  they  are  used  to  harvest  other 
property  covered  by  the  mortgage,  estops  the 
mortgagee  from  suing  tlie  purchaser  in  con- 
version. Etheridge  v.  Ililliard.  100  N.  C. 
250.  0  S.  E.  571. 

67.  Dean  v.  Cushman,  95  Me.  464,  50  Atl. 
85,  85  Am.  St.  Rep.  425,  holding  that  mere 
temporary  possession  would  not  make  the 
purchaser  liable  in  conversion  without  a  de- 
mand and  refusal.  But  see  Nichols,  etc.,  Co. 
I'.  Minnesota  Thresher  Mfg.  Co.,  70  Minn. 
528,  73  N.  W.  415,  holding  that,  although  a 
purchase  for  valuable  consideration  did  not 
of  itself  constitute  a  conversion,  the  finding 
implied  that  the  purchaser  resold  the  prop- 
erty,  and   this   exercise   of   dominion   consti- 
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will  of  the  mortgaged  property  does  not  eon- 
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fiable  by  pottio^  the  property  out  of  reach  *"  or  by  Belling  in  denial  of  the  inort- 
gsgee  intereets," 

4t  CoNTEBSiOK  BT  AoEHT.     The  ignorftnce  of  the  BelHng  agent  of  the  mortgage 
does  not  prevent  his  being  liable  to  the  mortgagee  fur  a  convemlon,'"  even  thoDgli 
sQch  selling  agent  ie  an  auctioneer ;  ^  but  to  create  the  liability  the  agent  muBt  be 
engaged  to  eell  and  not  merely  to  remove."     A  creditor  who  instigated  the  inort-  ■ 
gagor  to  sell  and  received  the  proceeds  is  liable  for  conversion.'" 

6.  Bight  to  Psocbbds  ot  Sales.  A  mortgagee  may  waive  the  tort  and  recover 
the  pnrchaEe-price  from  a  pnrchaser  of  the  mortgaged  property  from  tlie  mort- 
gagor,'* bnt  the  lieu  of  the  chattel  mortgage  follows  the  goods  themselves  and 

to  deliver  on  demand  constitute  one  liecauae 
thcpropertv  had  passed  out  of  hts  control. 

When  the  poichBoer  knowa  that  lalea  u« 
foibidden,  purchase  of  a  part  of  the  mort- 
gaged goods  will  make  him  liable  to  the  mort- 
gagee for  conversion.  Fisher  v.  Friedman, 
47  Iowa  443. 

Refusal  to  confonn  to  a  condition  on  which 
the  property  might  be  sold  renders  a  pur- 
chaser guilty  of  eonversiun,  as  where  the 
mortgagor  is  entitled  to  sell  provided  he  uses 
procei'da  to  replenish  stock  and  the  pur- 
chaser only  pajB  nn  antecedent  debt.  Dexter 
r.  Curtis,  01  Me.  505,  40  Atl.  540,  64  Am.  St. 
Rep,  208. 

Application  of  purchaie-money  toward  pay- 
ment of  a  prior  lien  will  not  relieve  a  pur- 
chaser from  the  mortgagor  from  liability  to 
the  mortgagee  for  a  conversion  of  the  prop- 
erty. BelscF  r.  Youngblood,  103  Ala.  545,  15 
So.  863. 

A  claimant  of  the  mortgaged  property  nho 
removes  it  and  thereby  destroys  the  security 
of  the  mortgagee  becomes  liable  to  him  for 
damages.  Reid  r.  Matthews,  102  Ga.  189,  29 
S.  K.  173,  CB  Am.  St.  Rep.  1C4. 

70.  Marks  r.  Robinson.  82  Ala.  60,  2  So. 
292;  La  Fayette  County  Bank  v.  Metcalf,  40 
Mo.  App.  404;  Knapp  r.  Hobbs,  50  N.  11. 
476;  FInnderB  r.  Colby,  28  N.  H.  34; 
Spraighta  r.  Hawley,  39  N.  Y.  441,  100  Am. 
Dec.  452;  Dudley  r.  Han-ley.  40  Barb.(N.Y.) 
397.  Contra,  Hernandez  v.  Aaron,  73  Miss. 
4.'!4,  la  So.  910,  where  the  goods  were  shipped 
to  B.  factor  to  be  sold  in  another  state  from 
that  where  the  mortgage  ivas  recorded. 

71.  Coles  f.  Clark,  3  Cush.  (Moss.)  399; 
Moloughney  r.  Hegcman,  0  Abb.  N.  Cos. 
(X.  Y.)   403. 

72.  Burditt  «.  Hunt,  25  Me.  419,  43  Am. 
Dec.  289,  holding  that  a  servant  who  merely 
carried  goods  from  one  shop  to  another  was 
not  liable  for  conversion.  Compare  Strick- 
land I-.  Barrett,  20  Pick.  (Mass.)  415,  hold- 
ing that  the  mere  removal  of  the  goods  at  the 
request  of  the  mortgagor  would  not  make  one 
who  bad  no  intention  to  deprive  the  mort- 
gagee of  his  property  guilty  of  conversion. 

73-  Cone  f.  Ivinson.  4  Wyo.  203,  33  Pac. 
31,  35  Pac,  933,  holding  that  the  opportunity 
for  the  mortgagee  to  pursue  the  property 
and  enforce  his  lien  did  not  render  the  aale 
harmless. 

74l  Chittenden  e;.  Pratt,  89  Cal.  178,  26 
Pac.  626  (where  the  purchaser  had  notice  of 
the  mortgagee's  rights);  Bank  v.  Raymond, 
57  N.  H.  144  (where  the  purchaser  v 


m,  but  the  bailee  must  take 
MIDI  affirmative  action  before  he  can  be 
rlui^«d  as  a  wrong-doer.  Campbell  r.  Quack- 
nibiuh,  33  Mich.  287. 

ITo  definite  demand  and  refusal  la  shown 
bv  evidence  that  a.  purchaser  of  mortga^ 
property  replied  that  "  he  knew  nothing 
alraut  it  "  and  refused  to  do  anything  when 
(old  of  the  mortg.igee's  claim.  Ware  r. 
Gro^town  First  Cong.  Soc.,  126  Mass.  584. 

68.  I*  Fayette  County  Bank  c.  Metcalf, 
40  )Io.  App.  494. 

DMtmction  of  the  chattel  after  the  pur- 
ttaaw  renders  the  purchaser  liable  in  con- 
lersicu  to  the  mortgagee,  although  he  bought 
in  Rood  faitli  and  the  loss  occurred  without 
(suit  DD  his  part.  Ross  v.  Menefee,  125  Ind. 
«i.  25  N.  E.  645. 

HiziBE  the  moitKaged  property  with  prop- 
erty of  his  own  rendered  the  purchaser  guilty 
of  a  conversion.    Duke  v.  Strickland,  43  Ind. 

m. 

88.  /ndiana,— Ross  v.  Menefee,  125  Ind. 
Ui35  K.  E.  645;  McFaddcn  v.  Hopkins,  81 
Ind.  459;  Dube  r.  Strickland,  43  Ind.  494. 

ViMocAiueffs.—  Chamberlain  i;.  Clemence, 
i  Gray  (Mass.)  389,  where  defendant,  the 
purcluuter,  directed  a  teamster  as  to  the  dis- 
pMitioD  of  the  property  and  then  resold  and 
delirered  to  another. 

•Vi  ic  I'ort. —  Beers  c.  Waterbury,  8  Bosw. 
IS.  Y)   396. 

Oregon. —  J,  I.  Case  TTireshing-Mach.  Co. 
r.  Campbell,  14  Oreg.  460,  13  Pac.  324,  where 
(be  sale  was  made  by  an  assignee  of  the 
mortgagor. 

^Eiufh  Carolina. —  Anderson  e.  Aiken,  11 
Rieh.  Eq.   (S.  C.)   232. 

Imauiee. —  t-ouisrille  Bank  t.  Hill,  00 
Tmn.  42,  41  S.  W.  349,  where  the  property 
■'u  (hipped  out  of  the  state  to  the  vendee 
o[  the  mort^^agor,  but  the  only  payment  was 
the  eitinguisbment  of  an  antecedent  debt. 

r«iot.— McCown  c.  Kitchen,  (Tex.  Civ. 
.^pp  1899)  S2  S.  tV.  801;  Western  Mortg., 
ftc.  Co.  c.  Shelton,  8  Tex.  Civ.  App.  550,  29 
'^  W.  494;  Brown  p.  Grinnan,  2  Tel.  App. 
Cir.  Cas.  1  413.  But  see  Gammoge  r.  Silli- 
nu,  2  Tex.  App.  Civ.  Cas.  f  14,  holding  that 
liif  purchaser  was  not  liable  to  the  mort- 
^^  merely  for  taking  possession  and  sell- 
ing. 

But  lee  Roflcnbaum  v.  Dawes,  77  111.  App. 
9>.  holding  that  as  long  aa  the  mortgagor 
'u  entitled  to  possession  a  resale  by  the 
■«>rtgagor's  vendee  did  not  constitute  a  con- 
*<nian  and  neither  did  the  ■eller's  failure 
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does  not  attach  to  the  purchase-money,"  and  the  pnrchaser  is  not  pereoually 
reBponsible  for  the  payment  of  the  mortgage  debt,^  nnleaa  he  expressly  agreefl  to 
pay  it." 

XV.  ATTACHMEHT  AND  LEVT  OH  MORTGAGED  PSOPEBTT." 
A.  In  General.    At  common  law  a  mortgagor  did  not  hare  such  ao  intereEt 
in  the  mortgaged  chattels  as  could  be  taken  on  attachment.™     By  the  application  of 
equitable  principles  and  by  force  of  statute  it  has  been  held  that  mortgaged  prop- 
erty was  subject  to  levy  as  long  as  the  loortgagor  retained  the  right  of  poasesBton ; "' 


formed  of  the  mortgHge  before  be  paid  the 
parch&se-price  and  told  thttt  he  would  be  held 
accountable)  ;  Nugent  t>.  John  McNeil  Shoe 
Co.,  62  N.  J.  Eq.  SS3,  50  At!.  628.  Compare 
Titaworth  v.  Spitzer,  42  Ark.  310,  where  it 
was  held  that  the  mortgagee  could  not  re- 
cover from  the  purchaner  property  which  had 
taken  the  place  of  the  mortgaged  property, 
but  could  recover  the  proceeds  of  salea. 

The  purchaaer  waa  not  liable  to  the  mort- 
SaKOr  for  the  purchase- price  of  the  chattels 
■old  without  the  mortgagee's  consent  when 
the  property  was  returned  after  the  sale 
(Bryant  v.  Pollard,  10  Allen  (Masa.)  SI), 
or  where  the  mortgage  waa  subsequently  fore- 
closed and  the  original  purchaser  bought  in 
ftt  the  foreclosure  sale,  although  he  would  be 
liable  for  the  use  and  hire  of  the  chattels  be- 
tween the  dates  of  the  two  sales  (Alexander 
V.  Maxwell,  Rich.  Eq.  Cas.   (8.  C.)  302). 

Equitable  liens  under  special  drcninstancea. 
—  Where  mortgaged  property  is  sold  by  an 
assignee  qf  the  mort^jagor  for  the  benefit  of 
creditors,  the  mortgagee  has  an  equitable  lien 
on  the  proceeds  for  the  payment  of  the  mort- 
gage debt  (Doughten  v.  Gray,  10  N.  J.  Eq. 
323) ,  and  the  same  lias  been  held  of  a  sale  by 
an  administrator  in  winding  up  the  mort- 
gagor's estate  (Whit*Iey  v,  Weber,  2  Ohio  Cir. 
Ct.  336).  Compare  li^hler  v.  Hanson,  S3 
Iowa  608,  6  N.  W.  57,  holding  that  a  mort- 
gagee had  no  claim  upon  a  note  given  in  pay- 
ment for  a  mortgaged  chattel. 

Ixanaferee  of  proceeds  cannot  be  held  as 
trustee,  aa  where  the  mortgagor  turns  over 
the  amount  realized  to  one  of  his  creditors  in 
payment  of  a  note  which  ia  surrendered  (Bur- 
nett V,  Gustafaon,  64  Iowa  8G,  6  N.  W.  132, 
37  Am.  Rep.  190),  unless  it  took  with  knowl- 
edge that  the  fund  was  realized  from  the 
wrongful  aale  of  mortgaged  property  (Alter 
V.  Stockham  Bank,  63  Nebr.  223,  73  N.  W. 
667). 

75.  Maier  v.  Freeman,  112  Cal.  8,  44  Pac. 
367,  63  Am.  St.  Rep.  161  (where  the  pro- 
ceeds of  the  sale  were  garnished  by  a  cred- 
itor of  the  mortgagor)  ;  Waters  ti.  Cass 
'  County  Bank,  66  Iowa  234,  21  N.  W.  682; 
Estes  V.  McKinney,  (Tex.  Civ.  App.  18S7)  43 
8.  W.  650. 

Some  agreement  la  necesuiy  in  the  cose 
where  the  property  is  sold  with  the  consent 
of  the  mortgagee  to  entitle  the  mortgagee  to 
a  lien  on  the  property  or  proceeds  obtained  in 
exchange  therefor.  Fair  weather  v.  Nelson, 
78  Minn.' 510,  78  N.  W.  506,  Compare  Mason 
Pirat  Nat.  Bank  c  Bernard,  (Tex.  Civ.  App. 
1886)  30  S.  W.  680,  holding  that  on  similar 
focts  the  proceeds  could  not  be  recovered  from 
[XIV,  C,  6] 


a  third  person  at  law  I^  ailing  that  he 
had  converted  them. 

Waiver  of  rijht  to  pioceeda. —  Wherv  a 
mortgagee  turns  over  to  the  mortgagor  the 
proceeds  of  a  sale  of  mortgaged  property,  it 
waives  its  right  to  such  proc^ds,  and  a  bank 
in  which  the  proceeds  are  deposited  is  not 
liable  to  the  mortgagee.  Evans-Snider- Buel 
Co.  V.  Atchison  County  Bank,  76  Mo.  App. 
449. 

Written  directions  sent  after  an  application 
of  the  proceeds  and  relative  thereto  were  of 
DO  effect,  and  the  mortgagor  by  sending  them 
could  not  alter  the  rights  of  the  mortgagee. 
Wyland  V.  Griffith,  96  Iowa  24.  04  N.  W. 
C73. 

Mortgagee  must  assert  hia  cUim  to  the 
proceeds  of  ■  receiver's  sale  before  the  re- 
ceiver has  distributed  the  proceeds  among 
tlie  junior  lienors  and  has  received  hia  dis- 
charge. Trautwein  v.  McKinnon,  90  Go.  301, 
16  e.  E.  85. 

76.  Nugent  o.  John  McNeil  Shoe  Co..  62 
N.  J.  Eq.  583,  50  Atl.  628. 

Payments  made  by  the  pnicbaMr  to  the 
mortgagee  are  to  be  credited  on  the  mort- 
gage debt  whether  the  purchaaer  became  pay- 
master of  the  note  or  not.  McSpadden  t.  Ia 
Force,    (Tex.  Civ.  App.  1897)    39  S.  W.  183. 

77.  McCown  v.  Schrimpf,  21  Tex.  22,  73 
Am.  Dec,  221 ;  Pope  ti.  Porter,  33  Fed.  7, 
Compare  Hamill  v.  Gillespie,  48  N.  Y.  656, 
holding  that  an  announcement  made  upon  an 
auction  aale  of  persona]  property  that  it  was 
sold  aubject  to  a  chattel  mortg^e,  with  the 
conditions  of  which  the  purchaaer  must  «m- 
ply,  did  not  impoae  a  personal  obligation 
upon  a  purchaser  who  hears  and  oaaents  to 
the  announcement.  See  also  Raithel  c.  Smith, 
68  Mo.  258,  where  an  express  agreement  to 
pay  was  not  established. 

Failure  to  pap  the  mortgage  debt  after  he 
hod  assumed  it  was  held  to  render  the  pur- 
t^iaser  liable  for  conversion  when  he  resold 
the  property.    Prescott  v.  Jordan,  67  Al*.  £72, 

Purchaser  does  not  become  the  agent  of  the 
mortgagee  by  assuming  to  pay  the  mortgage 
debt,  so  as  to  entitle  him  to  bring  replevin  in 
his  own  name  against  on  officer  who  levies  on 
the  property  in  a  suit  againat  the  mortgagor. 
McNorton  p.  Akera,  24  Iowa  36B. 

78.  See  also,  generally,  ATTACBionT,  4 
Cyc.  667  e(  aeq. 

79.  See,  generally,  4  Cyc.  667,  note  42. 

80.  Pollock  V.  Douglas,  66  Mo.  App.  4BT; 
Blauvelt  ti.  Fechtman,  48  N.  J.  L.  430,  8  Atl. 
728;  Hamill  P.  Gillespie,  48  N.  Y.  666;  lUn- 
dall  t.  Cook,  17  Wend.  (N.  Y.)  63;  Cotton 
V.  Watkina,  S  Wis.  629. 
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bat  after  defanlt  in  the  tenns  of  the  mortgage,"  o 
into  pottesmon  of  the  property,"  hifi  right  to  remai 


'  after  the  mortgagee  has  come 


fered  with  on  process  ranning  against  the  mortgagor. 

B.  Disposition  of  Hortgaffed  Property  By  Attaehln?  Officer.  After  an 
officer  has  levied  on  mortgaged  property  it  has  been  held  that  lie  is  entitled  to 
take  Uie  property  into  bis  possession  tor  the  pnrpose  of  effecting  a  seje,"  bnt  a 

creditor  (Hellman  d.  Pollock,  47  Mo.  App. 
20G ) ,  evBii  though  the  second  mortgage  was 
made  after  hreach  of  condition  of  the  prior 
one  ( Pollock  v.  DongEas,  66  Mo.  App, 
487). 

GamiBhmeiit  of  the  mortgasM  ia  the  proper 
mode  of  procedure  when  the  poisession  of  the 
mortgaged  chattels*  ha«  been  transferred  to 
the  mortgagee  (Pike  v.  Colvia,  67  111.  227; 
Chicago  Lumber  Co.  v.  Fisher,  18  Nebr.  334, 
25  N.  W.  340),  but  the  mortgagee's  right  of 
poeaesaion  is  not  affected  therebjr  ( Smith  v. 
Menominee  Cir.  Judge,  63  Mich.  660,  19  N.  W. 
194). 

UnleBS  the  mortgagee  is  in  pMaewion  of 
the  property  he  cannot  be  held  u  a  trust«a 
in  trustee  process.  Central  Bank  v.  Preutioa, 
18  Pick.  (Mass.)  396.  Compara  Newton  Fint 
Nat.  Bank  c.  Perry,  29  Iowa  S66;  Curtis  t>. 
Haymond,  29  Iowa  S2,  holding  tht^t  a  mort- 
gagee was  not  bound  to  take  possession  of 
mortgaged  property  for  the  benefit  of  tho 
creditor  aft«r  he  had  been  gamiaheed  in  > 
suit  against  the  mortgagor. 

Landlord  may  distrain  chattels  on  the 
leaded  premises  in  spite  of  a  subsequent  chat' 
tel  mortj;age  covering  such  property,  whan 
the  mortgagee  does  not  take  and  keep  pos- 
session of  the  property,  even  though  the  land- 
lord has  no  lien  for  rent.  Cartwright  v.  Wide- 
TDMin,  Q  Hawaii  666.  Compare  Widemaon 
V.  Thomas,  10  HAwaii  366. 

Aiter  >  mortgagee  takes  possession  of  Um 
mortgaged  chattels  a  landlord  cannot  diatnun 
for  rent  even  as  to  future -acquired  properlj. 
Harrison  v.  Marks,  11  Hawaii  606. 

Bight  to  complete  contract  not  sfiected  bj 
levy. —  Where  the  payment  of  wages  was  se- 
cured by  a  mortgage  on  personal  property,  a 
levy  thereon  by  a  creditor  of  the  mortgagor 
was  held  not  to  alTect  the  right  of  the  mort- 
gagee to  complete  the  contract  and  earn  the 
wages.  Minor  v.  Bheehan,  30  Minn.  419,  16 
N.  W.  0B7. 

83.  Foster  v.  Bringham,  90  Ind.  GOG;  Em- 
mons V.  Hawn,  76  Ind.  366;  Collins  v.  State, 
2  Ind.  App.  642,  30  N.  E.  12  (resting  on 
statute  in  Indiana)  ;  Philips  v.  Morton,  7 
J.  J.  Marsh.  (Ky.)  279.  CcMtra,  Cotton  V. 
Watkins,  6  Wis.  629.  Compare  Gillespie  v. 
Brown,  16  Nebr.  467,  20  N.  W.  632,  holding 
that  tjie  mortgagee  is  not  deprived  of  the 
right  to  possession  of  the  mortgaged  prop- 
erty given  by  tbe  mortgage  by  a  levy  upon 
and  sale  of  the  equity  of  redemption. 

The  mortgagee  mnst  sunender  possesdsn 
of  the  property  to  the  levying  officer  to  enable 
him  to  sell  the  mortgagor's  interest,  evoi 
though  he  has  previously  replevied  it  from 
him.    Mclsaacs  v.  Hobbe,  8  Dana   (Ky.)   268. 

Right  of  Bole.^  Although  ordinarily  the 
equi^  of  redemption  of  a  mortgage  of  chat- 
[XT,  B] 


A  right  to  posaesdon  for  a  definits  period 
has  been  held  to  be  essential  in  order  that 
tbe  mortgagor's  interest  should  be  subject  to 
levy.  Merritt  v.  Niles,  26  111.  282;  Rinds- 
kaS  r.  Lyman,  16  Iowa  260;  Swift  v.  Hart, 
I£  Barb.  (N.  Y.)  630;  Porter  d.  Parmly,  43 
Bovr.  Pr.  (N.  Y.)  445;  Saxton  t>.  Williams, 
Ifi  Wis.  202. 

RigtatB  of  mortgages  after  levy. —  After  • 
eredit«r  has  levied  on  mortgaged  proper^ 
before  breach  of  condition  the  mortgo^  can- 
not restrain  the  creditor  from  prooeedmg,  bnt 
be  may  file  a.  bill  to  ascertain  and  separate 
his  interest  and  that  of  the  debtor  in  conse- 
quence of  a  stipulation  that  the  latter  may 
remain  in  possession  till  default.  Marriott 
V.  Qivena,  8  Ala.  6M.  Compare  Hobart  V. 
Jouvett.  6  Cush.  (Mass.)  105,  holding  that 
a  mortgagee  could  not  foreclose  his  mort- 
gage after  being  summoned  as  trustee,  for 
that  would  defeat  the  attachment. 

81.  Butler  r.  Lee,  64  Mies.  476;  Payne  0. 
Kerahaw,  Harp.  (S.  C.)  275.  Coatro,  Barber 
V.  Amundson,  62  Minn.  3S8,  64  N.  W.  738 
(by  force  of  statute  and  provided  the  mort- 
gage«  has  not  ezerdaed  his  right  to  take 
possesBion) ;  Roach  e.  St.  Louis  Type  Foun- 
di7,  21  Mo.  App.  118  (oonstraing  Texas 
law). 

ftights  after  default. —  Although  Uiere  is  a 
default  in  tiie  condition  of  the  mortgage  while 
the  sheriff  who  has  levied  on  the  chattels  is 
proceeding  to  a  sale,  the  mortgagee  is  not 
entitled  to  take  the  property  out  of  the  pos- 
session of  the  sheriff,  for  the  latter  is  givat 
t^  statute  the  right  to  retain  possession. 
Nelson  v.  Ferris,  30  Mich.  497;  Cary  ti. 
Hewitt.  26  Uich.  2SS.  But  see  Ament  v. 
Greer,  37  Kan.  648,  16  Pac.  102,  holding 
that  upon  default  the  mortgagee  could  take 
possession  from  a  sheriff  who  had  previously 
taken  possession  of  tbe  property. 

88.  A  tobamo.— Perkins  V.  Mayfleld,  6  Port. 
(Ala.)    182. 

Coli^onMA,— Hoore  v.  Murdock,  26  Cal. 
Bit. 

JUtnois.— Nelstm  V.  Wheelock,  46  111.  26; 
I^lmer  t>.  Forbes,  23  HI.  237. 

ifwsouri. —  Woodson  «.  Carson,  135  Mo. 
6EI,  36  S.  W.  1006,  37  S.  W.  107  (mortgage 
deed  of  trust)  ;   Oreeley  v.  Reading,  74  Mo. 


30*. 

Sebratka. —  Chicago  Lumber  Co. 
18  Nebr,  334,  26  N.  W.  340. 

Tegat. —  Baysor  v.  Beid,  66  Tex.  266. 

Wucontin. —  Mendelson  v.  Psschen,  71  Wis. 
6S1,  37  N.  W.  816,  even  though  the  levy  is 
made  before  default  in  the  condition  of  the 


The  existence  of  a  prior  mortgage  does  not 
affect  tbe  right  of  a  mortgagee  in  possession 
to  hold  the  proper^  against  an  attaching 
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delivery  of  the  propertj  is  unlawful  until  the  piirchaeere  satisfy  the  mortgage.^ 
The  mortgagee  of  cnattels  may  enjoin  a  sale  of  the  mortgaged  property  by  attach- 
ing creditors  of  the  mortgagor  if  snch  sale  endangers  his  rights." 

C.  Mortgagree's  Duty  u>  Prevent  Attachment.  Consent  to  a  levy  on  part 
of  the  mortgaged  property  will  not  prevent  a  mortgagee  from  enforcing  his 
claims  against  me  balance."  A  mortgagee  who  learns  of  the  levy  of  an  attach- 
ment on  the  mortgaged  property  is  nnder  no  obligation  to  notify  the  attaching 
creditor  and  get  him  to  stop  further  proceedings  in  the  attachment  suit," 

D.  Statutory  Requirements  For  Tender  of  Mortgage  Debt.  It  lias  been 
held  that  aft^^r  the  mortgagor  bad  forfeited  bis  right  to  possession  of  the  mort- 
gaged goods  they  conid  not  be  attached  for  )ii8  debts  witnoat  first  tendering  to 
the  mortgagee  the  amonnt  dne  on  the  mortgage,"  and  in  other  jariadictions 
tender  is  made  necessary  by  statute  regardfees  of  the  mortgagor's  right  to 
possession." 


tela  in  possession  maj  be  sold  under  an  exe- 
ontion  against  the  mortgagor,  this  court  will 
not  permit  the  creditor  to  exercise  that  right 
where,  of  neoeaaity,  it  will  greatly  impair  the 
rightd  of  the  mortgagee  (Smithurst  d.  Ed- 
munds, 14  N.  J.  E(j.  408 )  ;  but  it  has  been 
bald  that  equity  will  not  enjoin  a  sale  in 
tlte  absence  of  special  circumatancea  (Spauld- 
Ing  p.  Mozier,  57  111.  148;  George  v.  I^er,  1 
Tm.  App,  Civ.  Caa.   %  780), 

84.  Slifer  c.  State,  114  Ind.  291,  14  N,  E, 
696,  16  N.  E.  e23  (statutory)  ;  Btate  v.  Milli- 
gan,  IDS  Ind.  109,  5  N.  E.  871;  Swigert  c. 
Thomas,  7  Dana  (Ky.)  220;  Gammage  v. 
Silliman,  2  Tex.  App.  Cir.  Cas.  %  14.  But 
see  Mercer  r.  Tinsley,  14  B.  Mon.  (Ky.)  220, 
holding  that  a  purchaser  at  an  execution  sale 
had  a  right  to  retain  possession  against  the 
mortgagee  until  a  sale  of  the  property  was 
ordered,  even  though  he  had  not  executed  the 
statutory  forthcoming  bond. 

By  itatute  in  Michigan  the  mortgagee  and 


retaining  custody  until  the  mortgagee's  sale, 
and  having  a  right  to  know  the  amount  and 
conditions  thereof;  and  when  the  mortgagee 
sells  he  can  protect  the  rights  of  the  officer 
as  well  as  hia  own.  Haynes  f.  Leppig,  40 
Uicb.  602.  But  see  Rosenfield  v.  Case,  87 
Mich.  295,  49  N.  W.  630,  holding  that  a  sher- 
iff had  no  right  to  retain  the  possegsjon  of 
mortgaged  goods  for  the  purpose  of  complet- 
ing his  inventory  when  the  value  of  the  prop- 
erty did  not  exceed  the  mortgage  debt. 

The  atAtntoiy  procednie  In  Rhode  IsUsd, 
which  provides  for  the  sale  of  mortgaged 
property  which  has  been  attached  on  appli- 
cation by  the  mortgagee,  must  be  followed, 
and  the  mortgagee  cannot  take  the  property 
from  the  attaching  officer.  Arnold  v.  Maro- 
ncv.  17  R.  I.  579,  23  Atl.  1101. 

86.  Martin  c.  Jewell,  37  Md,  630;  Brace 
e.  Levering,  23  Md.  288  (where  it  appeared 
that  the  property  levied  upon  was  inade- 
quate to  pay  the  mortgage  debt)  ;  Long  Dock 
Co.  D.  Mallery,  12  N.  J.  Eq.  B3  (holding  that 
before  default  the  mortgagee  may  invoke  the 
Aid  of  equity  to  prevent  the  creditors  of  the 
mortgagor  from  taking  the  property,  and 
may  have  the  property  sold  and  enough 
money  to  cover  his  mortage  paid  into  court 
[XV.  B] 


to  await  a  final  settlement)  ;  Hall  r.  Bel- 
Iowa,  11  N.  J,  Eq.  333;  Raysor  v.  Reid,  65 
Tex.  208.  See  also  Warner  p.  Paine,  3  Barb. 
Ch.  (N.  Y.)  630,  holding  that  an  Injunction 
would  not  be  granted  to  restrain  a  sale  of 
the  mortgagea  chattels  on  an  execution 
against  the  mortgagor,  issued,  although  not 
levied,   prior  to  the   execution   of   the  mort- 

De.  But  see  Nott  •o.  Burgess,  6  Hawaii  420, 
ding  that  a  bill  to  enjoin  the  mortgagor 
from  disposing  of  the  mortgaged  property 
mis  demurrable,  on  the  ground  that  the  mort- 
gagee had. an  adequate  remedy  at  law.  Com- 
pare Marshall  c.  Colvert,  5  Leigh  (Va.)  146, 
27  Am.  Dec.  589,  holding  that  a  surety  to 
whom  an  indemnity  mortgage  is  given  may 
enjoin  levy  and  sale  of  the  mortgaged  prop- 
erty by  the  creditor  while  it  is  uncertain 
whether  or  not  the  surety  will  sustain  loss 
by  reason  of  his  suretyabip. 

86,  Collins  v.  Gregg,  109  Iowa  606,  SO 
N.  W.  662;  Woolner  p.  Levy,  48  Mo.  App. 
469. 

87,  Cajiada  v.  Southwick,  16  Pick.  (Mass) 
656;  Wurmser  v.  Frederick,  62  Mo.  App.  634, 
1  Mo.  App.  Rep.  687. 

88,  Barrows  v.  Turner,  50  Me.  127;  Deer- 
ing  V.  Lord,  46  Me.  203;  Smith  tl.  Smith,  24 
Me.  665;  Barker  v.  Chase,  24  Me,  230;  Wolfe 
e.  Dorr,  24  Me.  104. 

8&.  Boardman  v.  Cushing,  12  N.  H.  105. 
holding  that  it  was  incumbent  on  the  attach- 
ing creditor  to  tender  performance  of  the 
condition,  or  otherwise  the  mortgagee  could, 
upon  condition  broken,  foreclose  as  if  there 
had  been  no  garnishment. 

necessity  for  tendei. —  A  statutory  re. 
quirement  that  an  oflicer  levying  on  mort- 
gaged property  should  tender  the  mortgage 
debt  to  the  mortgagee  has  been  held  to  neces- 
sitate such  a  tender,  even  when  the  attach' 
ment  suit  was  brought  in  another  state 
(Mabry  v.  Metropolitan  Trust  Co.,  B4  Ga. 
619,  21  S.  E.  689),  and  mere  inconvenience 
will  not  excuse  a  failure  to  make  a  tender 
(Foster  it.  Perkins,  42  Me.  168)  ;  but  tender 
has  been  held  to  be  unnecessary  when  the  at- 
taching creditor  and  the  mortgagee  were  the 
same  person  (Deering  v.  Warren,  1  S.  D.  35, 
44  N.  W.  1068).  Compare  Briggs  u.  Waiter, 
21  N.  H.  72,  holding  that  a  tender  was  ea- 
seatial  prior  to  the  act  of  June  30,  1841. 
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E.  Waiver  of  Lien  by  Kop^ragree's  Attachment  of  Property.  A  chattel 
mor^agee  may  waive  liis  mortgage  lien  and  attach  the  property'  in  an  action  on 
the  nsortgage  debt."'  Where  a  chattel  mortgage  transfers  the  legal  title  to  the 
mortgagee,  an  attachment  by  him  of  the  property  covered  by  the  mortgage  ipso 
facto  constitntee  a  waiver  of  the  mortgage,"  but  the  reverse  is  true  when  a 
mortgage  is  only  a  lien.** 

XVI.   ASSIGNMENT  OF  MOBTOAQE  AND  OF  SECDBED  CLAIM. 
A.  In  General.     A  mortgagee  may  assign  his  interests  under  the  mortgage 
at  any  time  before  the  right  of  redemption  is  barred,"  and  an  aasignment  of  a 
Dote  and  of  a  chattel  jnortgage  securing  it  prima  facie  trauefers  the  mortgagee's 


Time  of  tender. — Wlien  »  levjr  U  made  on 
mortgaged  propertj,  the  creditor  utiefies  tbe 
requirement  in  regard  to  paying  the  mort- 
gagee the  amount  due  on  the  mortgage  by 
paying  nithin  fire  minutes  after  the  levy. 
Cowlea  c.  Dickinson,  140  Mats.  3T3,  6  N.  E. 
302;  Loomia  c.  Lewis,  140  Maea.  208,  S  N.  E. 
488. 

Bixht  of  leTying  cieditoi  to  aidgiuneat  of 
mott£BEe. —  A  judgment  creditor  who  levies 
on  mortgaged  chattels  is  entitled  to  an  as- 
aignment  of  the  mortgage  on  tendering  a.  suf- 
ficient amount  to  the  mortgagee  (Shutes  v. 
Woodard,  57  Mich.  213,  23  N.  W.  775).  ex- 
cept where  part  of  the  cliattola  covered  by  the 
mortgage  are  exempt  from  execution  (Coch- 
rane r.  Rich,  142  Masa.  15,  6  N.  E.  781). 

The  mortgagee  may  waive  the  lequirament 
aa  to  tender,  and  if  he  does  so  the  mortgagor 
and  hia  assignee  ha-ve  no  right  to  inaiat  upon 
it.  Wiilson  p.  Felthouse,  90  Iowa  315,  57 
N.  W.  878. 

Wtaere  a  mortgage  la  Mt  aside  as  fiandnlent 
an  attaching  creditor  will  prevail  over  a  see- 
ond  mortgage  executed  aubaequently  to  the 
levy  of  his  attachment,  even  though  he  did 
not  make  the  required  statutory  tender. 
Haydoek  v.  Patton,  92  Iowa  247,  60  N.  W. 
S33. 

Amount  of  tender, —  In  determining  the 
amount  of  the  tender  intercat  should  be 
reckoned  on  the  mortgage  debt  at  the  rate 
stipulated  up  to  the  time  of  the  order,  with- 
out regard  to  the  attachment.  McDonald  t>. 
Faulkner,   1S4  Mass.  34,  27  N.  E.  883. 

90.  Whitney  r.  Farrar,  51  Me.  418;  Buck 
V.  Ingersoll,  II  Mete.   (Mass.)   226. 

91.  Arkanaaa.—  Cox  v.  Harris,  64  Ark.  213, 
41  S.  W.  428,  S2  Am.  St.  Rep.  187. 

Maine. —  Libby  v.  Cushman,  29  Me.  42S. 

UaatachMattta. —  Evana  t>.  Warren,  122 
UasB.   303. 

ATeiD  AoniptAtre.— Kimball  v.  Marshall,  8 
K.  H.  291.  But  see  Ellenwood  v.  Holt,  60 
N.  H-  67,  where  the  mortgagee  waa  held  not 
to  waive  his  lien  by  attachment  aa  againat 
a  creditor  who  forcibly  seized  the  property 
under  a  claim  of  prior  attachment. 

Oklahoma.—  Dix  v.  Smith,  9  Okla.  124,  60 
Fac.  303,  60  L.  K.  A.  714. 

See  9  Cent.  Dig.  tit  "  Chattel  Mortgages," 
I  223. 

Attachment  is  earetyahip  mortgage. — 
Where  a  mortgage  was  given  to  indemnify  a 
Buret;   and   th«  property   delivered   to   the 


mortgagee,  it  was  held  that  the  aurety  did 
not  waive  his  mortgage  by  directing  the 
holder  of  the  secured  claim  to  attach  the 
mortgaged  property.  Dyer  D.  Cady,  20  Conn. 
S63. 

Attachment  In  a  anit  on  another  debt  will 
constitute  a  waiver  of  the  mortgage  as  well 
as  attachment  in  a  suit  on  the  debt  secured 
by  the  mortgage.  Haynes  v.  Sanborn,  4ft 
N.  H.  4Z9. 

An  attachment  on  othei  property  than  that 
secured  by  the  mortgage  does  not  constitute 
a  waiver  of  the  mortage  lien.  Thurber  e. 
Jewett,  3  Mich.  295. 

&8.  Barchard  v.  Kohn,  157  III.  579,  41 
N.  E.  902,  29  L.  K.  A.  803  {reverting  64  III. 
App.  e2a];  Byram  v.  Stout,  127  Ind.  105,  26 
N.  E.  687  [dUappTooing  Evana  f.  Warren, 
122  Maaa.  303] ;  Chicago  Title,  etc,  Co.  o. 
O'Marr,  18  Mont.  508,  48  Pac.  809,  47  Pac. 
4;  Howard  r.  Parks,  1  Tex.  Civ.  App.  603, 
21  8.  W.  269.  Compare  Atkina  v.  Byrnes,  71 
III.   326,   where   a   similar  doctrine   was   ap- 

a  case  wl 
chattel  mortgage  < 
tress  warrant  on  it. 

93.  Moody  v.  EUerhe,  4  S.  C.  21,  where  the 
asaignment  was  made  after  aeixure  of  the 
chattels  by  the  mortgagor.  But  see  Mar- 
seilles Mfg.  Co.  V.  Rockford  Plow  Co.,  26  111. 
App.  198,  holding  that  an  aaaignee  could  not 
foreclose  under  a  power  given  to  the  mort- 
gagee "  his  heirs,  executors,  administrators, 
or  any  of  them."  Compare  Baumann  v,  Jef- 
ferson, 4  Misc.  (N.  Y.)  147,  23  N.  Y.  Suppl. 
686,  53  N.  V.  St.  110,  where  an  assignment 
by  a  chattel  mortgagee  of  a  right  of  action 
for  conversion  of  the  mortgaged  chattels  was 
held  to  convey  his  interest  in  the  mortgage. 

Authority  of  agent. — A  mortgagee  is  bound 
civilly  by  an  aaaignment  of  the  mortgage, 
executed  by  another  as  hia  a^nt,  hia  silent 
partner  being  present  at  the  time,  and  by  the 
representation  of  the  partner  that  the  mort- 
gage debt  was  the  only  claim  held  by  the 
firm  against  the  property.  Foster  v.  State, 
88  Ala.  182,  7  So.  183. 

An  aaaipuient  was  not  executed  nndei 
duress  merely  because  the  creditor  to  whom 
it  was  made  threatened  to  pursue  his  If^al 
rights  unless  he  received  additional  security. 
Kreider  v.  Panning,  74  111.  App.  230. 

An  equitable  aasignment  to  on  attacbing 
creditor  is  effected  when   the  mortgagee  ac- 
cepta  hia  tender  of  the  mortgage  debt  and 
[XVI.  A] 


db,  Google 


CHATTEL  MOETQAQES 


66    [TCje.] 

interest  id  the  mortgaged  property  to  the  asBignee.**  It  seetne  that  there  is  neti- 
ally  no  implied  warniiity  of  his  title  to  the  mortgaged  goods  by  the  mortgagee 
making  the  assignment." 

B.  sufficiency  ** —  1.  AssiomtENT  of  Sbcubsd  Claim  Alone.  Where  the  holder 
of  mortgage  notes  still  retains  his  interest  nnder  the  mortgage  "  an  assignment  of 
sncli  notes  or  of  the  mortgage  debt  will  operate  as  a  transfer  of  the  secnrity  as 
well,  unless  there  is  an  express  agreement  to  the  contrary,"  and  an  aesignmeat 


delivers  to  him  tlie  note  and  mortgage. 
Denno  v.  Na«h,  80  Vt.  334,  14  Atl.  469. 

XraaBfer  of  tbe  right  and  title  to  >  mort- 
gage ontil  a  certain  debt  is  paid  haa  been  held 
to  transfer  the  legal  title  to  the  property  as 
security  for  advancee  and  not  to  constitute 
the  transferee  an  assignee  of  the  mortgage. 
Campbell  -o.  Birch,  GO  N.  Y.  214. 

Under  a  atatote  making  asMgnment  of  col- 
latetat  aecutity  before  matntity  criminal  it 
was  held  that  the  title  of  an  innocent  as- 
signee who  took  the  security  for  value  and 
without  notice  was  not  affected  by  the  fraud 
of  the  assignor.  Draper  c.  Baston,  118  Mass. 
427. 

04.  Robinson  o.  Fitch,  26  Ohio  St.  659; 
Butt  t>.  Ellett,  le  Wall.  (U.  S.)  644,  22 
L.  ed.  183  [ojprminji  1  Woods  (U.  8.)  214,  8 
Fed.  Cas.  No.  4,3841.  Compare  Zeiter  p.  Bow- 
man, 6  Barb.  (N.  Y.)  133,  whera  it  was  held 
that,  although  a  chattel  mortgage  is  not  as- 
signable or  negotiable  at  law,  yet  a  party 
taking  an  assignment  of  such  an  instrument 
acquires  rights  and  an  interest  in  the  debt 
secured  and  the  property  pledged  which 
courts  of  law  as  well  as  of  equity  will  recog- 
nize and  protect.  See  also  AsaiasMsma,  4 
Cyc.  72  et  aeq. 

Even  though  a  mortgage  Is  void  because  it 
was  given  to  secure  an  illegal  consideration 


Iowa  V.  Van  Hyring,  23  How.  Pr.  (N.  Y.) 
230. 

Suretyship  moitgage  not  asdgnable  before 
default. —  Where  a,  surety  on  a  bond  is  se- 
cured by  bond  and  he  attempts  to  transfer  the 
Eroperty  covered  by  the  mortgage  before  a 
reach  in  the  condition  of  the  mortgage,  he 
does  not  thereby  transfer  any  title  to  his 
assignee.  Comley  v.  Dazian,  114  N.  Y.  161, 
21  N.  E.  135.  22  N.  Y.  8t.  813. 

05.  Jones  v.  Euggeford,  3  Mete.  (Mass.) 
616.  Compare  Provenchee  c.  Piper,  88  N.  H. 
31,  36  Atl.  552,  where  it  was  held  that  a. 
breach  of  a  warranty  made  hy  a  chattel  mort- 
gagor on  sale  of  his  interest  was  no  defense 
to  an  action  by  the  mortgagee  to  recover  the 
purchase -price  for  hia  interest  in  the  prop- 
erty which  had  been  sold  to  the  same  person 
who  purchased  from  the  mortgagor.  But  see 
Corwin  V.  Wesley,  34  N.  Y.  Super.  Ct.  109, 
where  the  instrument  was  held  to  contain  an 
Implied  warranty  that  the  signature  of  the 
person  who  was  described  in  the  mortgage  as 
the  mortgagor  was  not  a  forgery. 

86.  Irregular  farecloaure  ^e  acts  as  an 
aasignment  of  the  mortgage.  Walker  V, 
Stone,  20  Md.  195. 

97.  After  the  mortgagee  has  parted  with 
hia  interest  under  the  mortgage  by  assigning 
[XVI.  A] 


it  {Waller  e.  Staples.  107  Iowa  738,  77  N.  W. 
570)  or  by  foreclosing  it  (Ross  t>.  Aber,  84 
Kan.  885,  67  Pac.  467)  no  interest  therein 
ie  transferred  by  his  assignment  of  the  claim 
secured.  But  see  Gilmore  v.  Roberts,  79  Wis. 
450,  48  N.  W.  622,  where  it  was  held  that  a. 
chattel  mortgage  purporting  to  secure  notes 
parable  to  the  mortgagee  "  or  bearer  "  waa 
valid  and  followed  the  notes  into  whoseso- 
ever hands  tbe  notes  might  come,  althougli 
the  mortgage  had  never  been  delivered  to  the 
mortgagee  and  he  never  had  had  any  intereBt 
in  it. 

08.  Alabama.— Campbell  v.  Woodstock 
Iron  Co.,  83  Ala.  351,  3  So.  369;  Graham  t>. 
Newman,  21  Ala.  497. 

Arkansat. —  Gilchrist  v.  Patterson,  18  Ark. 
575. 

California. —  Woodland  Bank  ii.  Duncan, 
117  Cal.  412,  49  Pac.  414,  where  it  was  held 
that  such  an  assi^punent  was  not  invalid  for 
want  of  conformitjr  with  the  statutory  re- 
quirements oancerning  chattel  mortgages. 

Colorado. —  Crocker  v.  Burns,  13  Colo. 
App.  54.  66  Pac.  199. 

Piorida.— Stawart  P.  Preston,  1  Fla.  II, 
44  Am.  Dec.  021. 

Jllinoia.— Petition  v.  Noble,  73  111.  667 
(before  maturit;  of  the  note);  Kreider  V. 
Fanning,  74  111.  App.  230. 

£an«aa. —  Ketcham  d,  George  R.  Barse 
Live  Stock  Commission  Co.,  67  Kan.  771,  4S 
Pac.  29,  where,  however,  the  mortgaj 
poration  remained  absolutely  liable 
transferee  on  the  mortgage  notes  ana  was 
entitled  to  pay  them  off  at  any  time;  and 
it  waa  held  that  tbe  corporation  could  main- 
tain an  action  to  recover  the  mortgaged  prop- 
erty and,  after  payment  to  the  transferee  of 
the  amount  advanced  on  the  mortgage  note, 
could  recover  full  value  of  ita  special  intereat 
on  the  mortgage. 

Jfarylond.— Clark  v.  Levering,  1  Md.  Ch. 
179. 

Co.  1 

Nat.  Bank  v.  Abernathy,  32  Mo.  App.  211 
(before  maturity)  ;  Kingsland,  etc.,  Mfg.  Co. 
V.  Ohrisman,  2S  Mo.  App.  308. 

iVeftrasfco.— Tilden  v.  Stilson,  49  Nebr.  3B2, 
68  N.  W.  478;  Houck  tt.  Linn,  48  Nebr.  227, 
66  N.  W.  1103;  Kavanaugh  r.  Brodball,  40 
Nebr.  875,  59  N.  W.  517. 

Neto  York. —  I*ngdon  v.  Buel,  9  Wend. 
(N.  Y.)  80. 

yermont.— McLoud  o.  WakeBeld,  70  Vt. 
558,  43  Atl.  179,  where  the  mortgage  waa 
delivered  to  the  assignee. 

WiscoJMin.— W.  W.  Kimball  Co.  c.  Mellon, 
80  Wis.  133,  48  N.  W.  IIOO  (where  a  mort- 
gage lien  was  reserved  in  the  note  itself) ;. 
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of  one  of  aeTeral  notes  acta  as  «.pro  tanto  assignment  of  the  riglits  ander  the 
mortgage." 

2.  AssiGHMBKT  OF  MoBTCAQB  Alqne.  UnlesB  an  assignment  of  a  chattel  mort- 
gage is  accompanied  by  an  assignment  of  the  debt  thereby  secured  oo  right  paesee 
to  the  assignee ; '  and  so  where  the  debt  eecnred  was  evidenced  by  no  instrument 
other  than  tlie  mortgage,  an  assignment  of  the  mortgage  was  held  to  be  an  assign- 
ment of  the  debt  as  well.* 

S.  Fouui  Bequirbhehts  * —  a.  Oenerally.  The  aeaignment  of  a  mortgage  need 
not  be  under  seal,'  and  may  be  effected  withont  a  writing  of  any  kind.* 

b.  Beeordlng.  It  has  been  held  that  the  statntory  requirements  relative  to 
the  tiliug  of  chattel  mortgages  do  not  apply  to  assignments  of  ench  instrnments,* 

ftB  the  mortgage  is  included  In  the  a«Bigii- 
ment.     Carter  v.  Bennett,  4  Fla.  283. 

S.  Jones  V.  Huggeford,  3  Mete.  {Maas.) 
615;  Earll  c.  Sturapf,  66  Win-  50,  13  N.  W. 
701.  In  Jonea  t>.  Huggeford,  3  Mete.  (Maas.) 
616,  the  language  uaed  was  tha.t  the  mort- 
gagee aasigned  all  his  "  interest  in  tbe  within 
instninjent,  sjid  every  clause,  article  or  thing, 
therein  contained,"  with  power  of  attorney 
to  take  all  legal  measures  for  the  complete 
recovery  and  enjoyment  of  the  a  a  signed 
premises.  Compare  Campbelt  c.  Birch,  60 
N.  Y.  214,  where  the  mortgage  was  aasigned 
without  the  note  which  accompanied  it  and  it 
was  held  that  the  assignee  acquired  an  in- 
terest in  the  debt,  for  which  both  the  aot« 
and  mortgage  were  securitiea. 

3.  Bee,  generally,  AssiaNUENTB,  4  Cyc.  39 


492. 

WyoOTMiff.— Graham  o.  Blinn,  3  Wyo.  T48, 
30  I'ac.  440. 

United  Slates. —  Buckingham  t>.  Dake,  112 
Fed.  258,  50  C.  C.  A.  402. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  452;  and,  generally,  Asbignkihtb,  4  Cyc. 
TJ. 

Extent  of  asmgnee'*  rights. —  A  sale  and 
delivery  of  notes  secured  by  a  chattel  mort- 
gage, although  unaccompanied  hy  an  assign- 
ment of  the  mortgage  itself,  has  been  held  to 
authorize  the  purchaser  to  act  as  tbe  mort- 
gagee's agent  and  to  do  whatever  he  could 
have  done  to  enforce  the  mortgage  (HcLoud 
r.  Wakefield,  70  Vt  S5B,  43  Atl.  179)  ;  the 
transferee  may  use  tbe  name  of  the  mort- 
gigEe  to  enforce  the  mortgage  at  law  ( Qra- 
ham  r.  Newman,  21  Ala.  407),  and  in  equity 
he  is  rwarded  sa  the  owner  of  the  mortage 
itself   [Clark  v.  Leveriw,  1  Md.  Ch.  178). 

Iffeet  of  matnrity  of  the  Indebtedneu. — 


ap|4ies  with  equal  force  when  the  assignment 
it  made  after  the  maturity  of  the  claim 
(langdon  v.  Buel,  S  Wend.  (N.  Y.)  80), 
and  after  the  mortgagee  has  made  a  demand 
upon  the  mortgagor  for  the  poasession  of  the 
property  (Buckingham  v.  Dake,  112  Fed. 
258,  SO  C.  C.  A.  492,  where  the  assignee  wsb 
alloired  to  maintain  replevin  for  the  prop- 
erty). 

99.  Martindale  v.  Burch,  57  Iowa  291,  10 
S.  W.  070;  Barman  r.  Barhydt,  20  Nebr.- 
B25,  31  N.  W.  488;  Dilley  c.  Freedman,  (Tex. 
Civ.  App.  1900)   60  S.  W.  446. 

Bighu  of  anignees  of  part  of  mort2<tE« 
daiu.—  The  assignee  of  part  of  a  claim  ae- 
enred  by  a  chattel  mort«age  conferring  a 
power  of  sale  can  only  wll  so  much  of  the 
property  aa  will  cover  the  assigned  interest 
(Emmons  v.  Dowe,  2  Wis.  322)  ;  hut  where 
the  mortgagee  seized  the  entire  property  and 
told  it,  the  oBBignee  of  one  of  the  mortgage 
notes  was  held  to  be  entitled  to  have  an  ac- 
<onnt  for  his  proportionate  share  of  the  pro- 
ceeds (Holway  v.  Oilman,  SI  Me.  186,  16 
AU.  643). 

1.  Polhemna  v.  Trainer,  30  Cal.  686 ;  Ham- 
ilton V.  Browning,  94  Ind.  242.  See  also, 
gtDerally,  AasiaKHEnTB,  4  Cyc.  72. 

Tb«  aidgnw  does  not  becoms  a  neditoi  of 
tbe  moTtcagor  nnle«s  the  debt  secured  aa  well 


4.  Gilchrist  v.  Patterson,  18  Ark.  675. 
Sufficiency  of  aulgnmentl —  There  was  held 

to  be  an  asaignment  of  a  mortgage  where  the 
language  indoreed  on  the  mortgage  wa»: 
"  For  value  received  we  hereon  transfer  the 
within  fi.  fa.  to,"  followed  by  the  name  of  a 
particular   person   and   signed   by   the   mort- 

fagee  {Adams  v.  Goodwin.  99  Ga.  138,  26 
.  E.  24)  ;  or  "  Value  received  I  hereby  trans- 
fer  this  mortgage  to  H.  W.  Wahab  "  (Hodges 
p.  Wilkinson,  111  N.  C.  56,  15  S.  E.  941,  17 
L.  R.  A.  545),  or  where  there  was  a  paper 
which  stated  "  I  hereby  assign,  release,  and 
deliver  to  said  James  Sloan  all  my  right, 
title,  and  interest  in  the  aecurity  or  property 
covered  hy  the  following  described  chattel 
mortgages"  (Aultman  B.  Sloan,  115  Mich. 
151,  73  N.  W.  123). 

5.  Grain  r.  Paine,  4  Cush.  (Masa.)  483, 
60  Am.  Dec.  807,  where  the  mortgage  was 
delivered  over  in  return  for  a  valuable  con- 
sideration. 

e.  Bigelow  c.  Smith,  2  Allen  (Mass.)  204; 
Baiter  v.  Gilbert,  12  Abb.  Pr.   (N.  7.)   97. 

Seven-year  leaM. —  Where  an  assignment 
of  a'  mortgage  of  a  leasehold  estate  for  a 
term  of  more  than  seven  years  is  not  re- 
corded, no  title  passes  and  the  assignee  is 
not  liable  to  pay  rent  and  taxes,  nor  does 
the  mortgagee  acquire  a  right  of  action 
against  the  assignee  for  his  failure  to  record 
the  assignment.     Lester  f.  Hardesty,  29  Md. 


GO. 
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So   conatracttTC  notice  was  given   h; 
record  of  an  assignment  of  "  so  much 
mortgage   and  property  therein   described  aa 
will  amount  to  "  a  certain  sum  and  a  subse- 
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and  a  failare  to  comply  with  a  statate  reqairing  aesignmeiits  to  be  recorded  oa\y 
renders  the  transfer  void  against  enbseqnent  purchasers.^  Acknowledgment  is 
only  necesearj  to  entitle  the  assignment  to  record.' 

4.  NECESsmr  For  COHSiDBRAnoN.  The  absence  of  consideration  for  the  assign- 
ment of  a  mortgage  does  not  affect  the  rights  of  the  assignee  against  creditors  of 
the  mortgagor.* 

C.  B^htS  of  AssiErnees— t.  Ih  Gknebal."'  The  assignee  of  a  note  secnred 
by  a  mortgage  on  chattels  is  entitled  to  the  possession  of  snch  cliattels  as  soon  as 
the  original  mortgagee  would  have  been  entitled  to  their  possession  "  and_  can 
exercise  in  his  own  behalf  the  rights  conferred  upon  the  mortgagee  bj  so  inse- 
cnrity  clause  in  the  mortgage ; "  and  the  assignee  is  entitled  to  f utare-acqoired 
property  against  the  assignee  in  bankruptcy  ot  the  mortgagor,  when  such  a  cl^m 
was  valid  between  the  original  parties." 

2.  As  Bona  Fdb  Purchaser.     Although  there  are  authorities  to  the  contrary  ^* 

quent  parchaser  from  the  mort|;agee  without 
notice  al  such  auignment  will  tak«  free  from 
U.    French  v.  Raskins,  9  Qrs^  {Mtku.)   196. 

7.  Tull^  p.  Cititena'  StaU  Bank,  IB  Ind. 
App.  240,  47  N.  E.  850.     See  also,  generally, 

ASSIONUBNTB,   4   C^C.    69. 

8.  Tullej'  r.  Citizens'  State  Bank,  18  Ind. 
App.  240,  47  N.  E.  850.  See  also  Abbion- 
jfflSNTS,  4  Cyc.  59,  note  81. 

Proof  of  alEnatnre. —  In  the  absence  of  a 
statute  requiring  BHsipiments  to  be  proved 
or  registered,  the  signature  of  a  mortgagee, 
assigning  the  mortgage  by  assignment  there- 
on, may  be  proved  as  if  written  on  a  separate 
piece  of  paper.  Hodges  t.  Wilkinson,  111 
N.  C.  50,  15  8.  E.  941,  17  L.  E.  A.  645. 

9.  Beach  i-.  Derby,  19  111.  617.  CompoTB 
Rue  r.  Scott,  (N.  J.  1B91)  21  Atl.  1048, 
where  it  was  held  that  one  buying  a  chattel 
mortgage  for  less  than  its  face  value  was  en- 
titled to  recover  the  whole  amount  due.  But 
see  Hafikina  v.  Kelly,  1  Rob.  (N.  Y.)  160,  1 
Abb.  Pr.  N.  S.  (N.  V.)  63,  where  a  mort- 
gagor borrowed  money  to  pay  off  a  mortgage 
and  procured  an  assignment  of  it  to  the 
lender  and  it  was  hpld  that  it  became  in  his 
hands  a  mere  pledge  for  the  loan  and  was 
discharged  by   a  tender   of  the  amount  bor- 

Ab  to  necessity  for  consideration  in  u- 
•ignmenta  generally  see  AsaianuENTS,  4  Cyc. 
30  el  »eq. 

Abatement  of  mortgage. —  Where  a  mort- 
age was  sold  for  less  than  one  half  its  face 
value,  and  it  was  agreed  between  the  original 
parties  that  the  mortgage  was  to  be  dis- 
charged upon  payment  of  such  sum,  which 
agreement  was  known  by  the  assignee,  it  was 
held  that  the  purchaser  could  not  enforce 
the  mortgage   for  the  entire   amount   it  was 

fiven  to  secure.  Ganong  r.  Green,  71  Mich. 
,  38  N.  W.  661.  Compare  SUwart  v.  Brown, 
4B  Mich.  383,  12  N.  W.  409,  where  it  was  held 
that  an  assignee  was  not  justified  in  refusing 
a  tender  of  the  amount  he  had  paid   for  > 


10.  Where  rent  la  aecuTed  by  a  mortgage 
the  landlord  cannot  assign  his  mortgage  and 
Bubeequently    sue    out    process    against    the 

Sroperty  to  recover  the  rent;  in  case  this  is 
one  the  trustee  under  the  mortgage  deed  of 
[XVI,  B,  8.  6] 


cliBser  with  notice   of  ttie  assignment. 
Rovie  c.  White,  62  Miss.  406. 

Where  the  ascignee  pays  off  a  piioi  lien  he 
is  entitled  to  be  reimbursed,  even  though  the 
mortgage  of  which  he  is  assignee  is  held  to 
be  invalid.  Randolph  v.  Brown,  21  Tex.  Civ. 
App.  817,  53  S.  W.  825. 

11.  Barbour  c.  White,  37  HI.  184;  Houck 
p.  Linn,  48  Nebr.  227,  66  N.  W.  1103j  Sat- 
terthwaite  c.  Ellis,  12B  N.  C.  87,  39  S.  E. 
726.  Compare  Grant  v.  Smith,  88  Hun 
(N.  Y.)  32,  34  N.  Y.  Bup'pl.  638.  88  N.  Y. 
St.  671,  where  it  was  stipulated  that  a  surety 
who  was  secured  tiy  a  chattel  mortgage 
should  he  entitled  to  possession  of  the  mort' 
gaged  projwrty  after  he  paid  the  debt  and  it 
was  held  that  a  purchaser  of  the  obligation 
which  bore  the  surety's  name  was  entitled  to 
possession  of  the  property  after  the  mortgage 
had  ijcen  asaigned  to  him. 

Limitations  on  asaignee'a  tight  to  take  poi- 
aeaaion. —  It  was  held  that  an  assignee  was 
precluded  from  taking  possession  of  the 
mortgaged  property  for  a  cauae  which  ac- 
crued prior  to  the  assignment  and  which  had 
been  waived  by  the  mortgagee  (Fields  v. 
Copeland,  121  Ala.  644,  26  So.  491),  or 
where  he  took  his  assignment  with  knowl- 
edge of  an  agreement  between  the  original 
parties  to  the  mortgage  releasing  a  portion 
of  the  property  from  the  mortgage  lien 
(Bemheimer  r.  Prince,  27  Misc.  (N.  Y.)  831, 
58  N.  Y.  SuppL  392). 

IS.  Beach  v.  Derby,  19  111.  617;  Mer- 
chants' Nat  Bank  i-.  Abemathy,  32  Mo.  App. 
211;  Rich  p.  Milk,  20  Barb.   [N.  Y.)   616. 

13.  Williamson  v.  Nealey,  81  Me.  447.  17 
Atl.  404. 

Limitation  upon  the  amotmt  of  property 
cUimed  by  the  assignee. — Where  a  mortgagee 
in  possession  assigned  the  mortg-age  after  a 
levv  had  l>een  made  on  part  of  the  property, 
and  delivered  possession  of  all  except  that 
upon  which  levy  was  made,  it  was  held  that 
the  assignee  could  not  claim  the  property  left 
in  the  possession  of  the  officer.  McDonald  K. 
Richolson,  3  Kan.  App.  235.  45  Pac.  95. 

14.  Anderson  v.  South  Chicago  Brewing 
Co.,  173  ni.  ai3,  50  N.  E.  65S  {reverting  87 
'"    ■        ""*■     "  '  .  Eugene  Glass  Ca, 

;  Bryant  r,  Vix,  83 
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the  prevailing  rnle  seems  to  be  that  a  l)ona  fide  assignee  of  a  mortgage  note  for 
a  valuable  consideration  will  take  tlie  mortgaged  property  free  from  equitable 
defenses  which  would  be  good  against  the  mortgagee,"  and  a  fortiori  an  asaignGo 
caDDOt  bo  deprived  of  any  rights  to  which  the  mortgagee  was  entitled."  "WTiere 
the  legal  title  of  the  mortgagee  is  transferred  to  a  hona  fide  pnrcbaaer  for  value, 
this  Bhnts  ont  equitable  claims  of  third  persons  against  tne  mortgagor  which  only 
bound  the  mortgagee  because  lie  took  with  notice  thereof  or  without  payment  of 
value,"  bnt  ^ter  the  mortgagee  has  lost  his  right  to  the  mortgaged  property  by 


111.  11;  Petillon  V.  Noble,  73  111.  667;  Bar- 
Vhit  r-  WhiU,  37  111.  1C4;  Bteveiw  e.  Hurl- 
bnrt,  25  111.  App.  124;  Oeter  v.  Mickley,  35 
Minn.  246,  28  N.  W.  710,  Compare  Scott  v. 
Hough,  151  Pa.  St  630,  31  Wkly.  Notes  Gai. 
(Pa.)  175,  25  Atl.  123,  where  an  assignee 
taldng  without  inquii;  was  presumed  to  have 
notice  of  a  defense  to  a  mortgage. 

X  fortiori  a  mala  fide  pnichaser  from  a 
mortgagee  will  take  subject  to  defenaea  which 
are  valid  against  the  original  mortgagee. 
Ccstigan  r.  Howard,  100  Mich.  335,  58  N.  W. 
1118;  Meyerfeld  r.  Stnibe,  6  Ohio  a  4  C.  PI. 
Dec,  514.  Compare  Black  v.  Howell,  66  Iowa 
«30,  10  N.  W.  216,  where  an  assignee  of  a 
mortgage  was  held  to  be  bound  by  the  mort- 
gagee'" agreement  to  release  the  property 
from  the  lien  thereof,  when  the  assignee  had 
notice  of  the  agreement  prior  to  the  assign- 

A  pnicliaaer  of  a  mortgage  waa  chargeS 
with  notice  of  recitals  in  a  previous  mort- 
gage duly  recorded,  in  renewal  of  which  the 
purchased  instrument  had  been  given,  when 
such  earlier-  mortgage  had  not  been  surren- 
dered or  eatisBed  of  record.  Northwestern 
Xal.  Bank  c  Freeman,  171  U.  S.  620,  10 
S,  Ct.  38,  43  L.  ed.  307.  See  also  Hargreavca 
r.  Reese,  66  Minn.  434,  69  N.  W,  223,  where 
the  taking  by  assignment  of  an  unacknowl- 
edged mortgage  which  could  not  for  that  rea- 
son be  recorded  in  the  state  where  it  was 
executed  was  held  not  to  be  an  acquisition 
in  good  faith,  although  the  transfer  was 
made  in  another  state. 

The  assignee  Btanda  in  the  ahoea  of  the 
mortgagee  in  m  far  as  his  rights  to  take  pos- 
session of  the  mortgaged  property  under  the 
terms  of  the  mortgage  are  concerned,  and  ho 
he  cannot  maintain  replevin  against  an  offi- 
cer attaching  the  property  when  the  mort- 
gigee  could  not  have  done  so.  Stanton  First 
Kat.  Bank  v.  Summers,  75  Mich.  107,  42 
N.  W.  536. 

IB.  foioa. —  Gibson  v.  Mclntire,  110  Iowa 
417,  SI  N.  W.  699. 

Uiehigati. —  Sanford  v.  Pettit,  83  Mich. 
499,  47  N.  W.  357.  See  also  Judge  v.  Vogel, 
33  Uich.  669,  573,  per  Cooley,  J.,  to  the  effect 
that  the  assignee  "  takes  the  security  for 
what  it  is  worth  aa  between  the  original  par- 
ties. .  .  .  This  rule  is  without  qnalifleation 
except  where  tbe  mortgage  la  accompanied  by 
lUCOtiable  paper." 

Hea  York.—  Qould  c.  Marsh,  1  Hun  (N.  Y.) 
686,  4  Thomps.  &  C.   (N.  Y.)    128. 

Vorih  Ooroiino.— Satterthwaite  v.  Ellia, 
129  N.  C.  67.  30  S.  E.  726. 

reanw.— Wynne  P.  Admire,  4  Tex.  Civ. 
App.  4S,  S3  B.  W.  418. 


IFyomini;.— Graham  c.  Blinn,  3  Wyo.  746, 
30  Pac.  446. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  458;  Jones  Chatt.  Mortg.   (4th  ed.)   i  501. 

Xhe  doctrine  regarding  real  estate  mort- 
gages is  the  same  by  the  weight  of  authority. 
Pierce  v.  Faunce,  47  Me.  507;  Carpenter  r. 
Logan,  16  Wall.  (U.  S.)  271,  21  L.  ed.  313. 
See,  generally,  Uobtoages. 

The  assignee  is  not  bound  by  snbseqnent 
contracts  made  by  tbe  mortgagee  in  respect 
to  the  mortgaged  property.  Tilden  f.  Stil- 
Bon,  4B  Nebr.  332.  08  N,  W.  478. 

Where  a  gratnltons  chattel  mortgage  is 
given  for  the  pnrposo  of  being  sold,  the  mort- 
gagor is  estopped  from  asserting  against  the 
assignee  thereof  that  it  was  not  given  to  se- 
cure a  real  debt.  Judge  v.  Vogel,  38  Micb. 
609. 

After  the  instltntlon  of  a  forecloiure  soit 
an  assignee  takes  a  mortgage  subject  to  all 
the  equities  and  infirmities  which  can  attach 
to  it  by  reason  of  the  final  decree  in  such 
suit;  but  he  is  not  bound  by  a  collateral  pro- 
ceeding unless  he  has  notice  of  it  and  ia  given 
an  opportunity  to  be  heard.  Zeiter  v.  Bow- 
man, 6  Barb.   (N.  Y.)    133. 

16.  Mayer  v.  Soulier,  48  Mich.  411,  12 
N.  W.  632 ;  Dalrymple  c.  Sheeban.  20  Mich. 
224.  Compare  Hunt  i\  Hotlon,  13  Pick. 
(Mass.)  218,  where  a  delivery  of  the  prop- 
erty to  the  mortgagee  was  held  to  avail  bis 
assignees,  although  tbe  property  was  redeliv- 
ered to  tbe  mortgagor  by  the  mortgagee. 

17.  Alabama. —  Tison  v.  People's  Sav., 
etc.,  Assoc.,  67  Ala.  323,  where  a  mortgage 
given  to  indemnify  a  surety  was  held  to  pass 
by  assignment  free  from  the  claims  of  the 
principal  creditor. 

Illinois.—  Barbour  r.  WhiU,  37  111.  164. 

Maasac\uaettB. —  Sleeper  t>.  Chapman,  121 
Mass.  404,  where  the  mortgage  was  given  in 
fraud  of  creditors. 

Jfwsourt. —  Merchants'  Nat.  Bank  c.  Aber- 
nathy,  32  Mo.  App.  211,  where  the  mortgage 
was  fraudulent  as  to  creditors. 

Se\o  Hampshire.— McNally  v.  Bailey,  06 
N.  H.  208,  18  Atl.  745,  where  the  property 
in  the  hands  of  the  mortgagor  was  subject 
to  a  vendor's  lien  but  the  assignee  took  in 
Ignorance  thereof. 

I^orlh  Carolina. —  Lawrence  t).  Weeks,  107 
N.  C.  119,   12  S.  E.  120. 

Teaaa. —  Wynne  e.  Admire,  4  Tex.  Oiv. 
App.  45,  23  8.  W.  418,  where  the  assignee  of 
a  second  mortgagee  waa  held  not  to  be  bound 
In-  an  agreement  that  the  first  mortgage 
should  stAnd  for  an  additional  loan,  although 
the  second  mortgagee  himself  had  notice  of 
the  agreement  when  he  took  his  mortgage. 


[XTI.  C,  2] 

obyGoogk 


60     [7  Cyc] 


CHATTEL  MOETQAOES 


allowing  it  to  remain  in  the  mortgagor'a  possession  after  default,  lus  i 
acquires  no  rights  against  a  hona  fide  purctiaeer  from  the  mortgagor.*"    _ 

8.  Actions  by  Assiqmeb  —  a.  Qenerally.  After  a  mortgagee  Las  assigned  Ins 
record  title  to  a  mortgage  he  cannot  maintain  an  action  for  conversion  of  the 
property,"  bat  the  right  of  action  wliich  the  assignee  seeks  to  enforce  mnst  have 
occurred  subsequently  to  the  assignment ;"  and  it  has  been  held  tliat  tlie  aasignee 
cannot  maintain  an  action  of  debt  against  a  purchaser  of  the  mortgaged  property 
who  assumed  the  mortgage  debt.*"  The  assignee  must  proceed  according  to  law 
to  test  the  validity  of  the  mortgage  wlien  it  is  disputed ;  "^  but  the  mortgagor 
cannot  defend  by  setting  up  a  prior  mortgage  upon  the  same  chattele,  as  tnat 
implies  a  breach  of  his  warranty  to  the  mortgagee." 

b.  In  His  Own  Hame.=*  After  a  mortgagor  has  forfeited  his  ri^ht  to  posses- 
sioii  of  tlie  mortgaged  chattels,  an  assignee  of  the  mortgage  has  a  general  right 
to  maintain  in  his  own.name  an  action  of  trover  to  recover  damages  for  a  wrong- 
fnl  conversion  of  the  property;"  and  under  similu-  eircnmatances  he  nmy  file 


United  Btatca. —  Myere  r.  Hazzard,  60  Fed. 
165,  where  the  adverse  rights  against  the 
property  were  held  bj  an  afiaignee  in  bank- 
ruptcy but  it  was  held  that  the  property  was 
not  brought  in  custodia  Itgis  by  the  assign- 
ment prior  to  the  purchase  of  the  mortgage 

Sec  9  Cent.  Dig.  tit.  "  Chattel  Mortgagee," 
1  469. 

The  AMigiiee  of  a  piioT  eneambrancer,  it 
haa  been  held,  is  not  hound  by  an  agreement 
on  the  part  of  hia  assignor  tluit  hit  mortgage 
ahould  be  postponed  to  another  mortgage  on 
the  same  property  when  the  assigned  instru- 
ment had  priority  of  record  and  the  oaaignee 
took  without  notice  of  the  agreement.  Goutd 
f>.  Marah,  1  Hun  (N.  Y.)  666,  4  Thompa.  tC. 
(N.  Y.)  128.  Contra,  David  Stevenson  Brew- 
ing Co.  r.  Iha,  165  N.  Y.  224,  49  N.  E.  877 
[a/^rming  12  Misc.  (N.  Y.)  329,  33  N.  Y. 
Suppl.  042,  1  N.  Y.  Annot.  Cas.  350].  Com- 
pare Blunt  V.  Walker,  II  Wis.  334,  7a  Am. 
Dec.  709,  where  it  was  held  that  a  subae- 
^uent  encumbrancer  could  not  raise  the  ob- 
jection that  the  act  of  the  plaintiff's  as- 
signor in  talcing  a  mortgage  was  ultra  virM. 

18.  Brooks  r.  Kecord,  47  111.  30. 

19.  Home  n.  Briggs,  98  Mass.  610.  But 
•ee  Eddy  v.  McCall,  77  Mich.  242,  43  N.  W. 
Bit,  where  a  mortgagee  pledged  a  mortgage 
as  collateral  security  and  the  property  was 
seized  under  an  attachment  agaii»l  the  mort- 
gagor, and  it  was  held  that,  after  the  mort- 
gage had  been  surrendered  by  the  assignee, 
tlie  mortgagee  could  maintain  an  action 
against  the  attaching  officer. 

20.  Bowers  v.  Bodley,  4  HI.  App.  2TS.  But 
■e«  contra,  Bryan  i>.  Roberts,  1  Strobh.  Eq. 
(8.  C.)  334,  where,  however,  the  assignment 
was  to  sureties  wiio  had  guaranteed  the  pay- 
ment of  the  mortgage  debt  and  taken  an  as- 
signment of  the  mortgage  after  fulfilling  their 


guar 


.nty. 


21.  Gable  r.  Scarlett,  60  Md.  169,  under 
Ud.  Code,  art.  9,  j  I,  authoridng  an  assignee 
of  a  choae  in  action  to  sue  in  bis  own  name 
the  debtor  named  therein. 

Rights  against  mortsagee  not  waived. — 
Although  a  purchaser  of  a  portion  of  mort- 
gaged property  from  a  mortgagee  could  have 
[XVI.  C,  2] 


prevented  a  sate  by  the  lati«r's  aaeignee,  and 
fftila  to  do  BO,  he  can  neverthelesa  recover 
dunages  from  the  mortgagee  for  his  fraudu- 
lent act  in  transferring  the  mortgage  in 
breach  of  a  guaranty.  Lain  v.  Simon,  IS 
8.  C.  270. 

22.  Devlin  r.  Koael,  3  Miac.  (N".  Y.)  40, 
22  N.  Y.  Suppl.  301,  51  N.  V.  St.  130,  hold- 
ing that  a  purchaser  of  chattels  cannot  retain 
them  and  refuse  to  pay  the  price  on  the 
ground  that  he  is  the  assignee  of  a  mortga^ 
on  auch  property,  the  v^idity  of  whi<£  u 
in  dispute. 

23.  Gottschalk  t>.  Klinger,  33  Mo.  App. 
410,  where  it  did  not  appear  that  the  condl- 
tioD  of  the  first  mortgEige  had  been  broken. 

24.  See  also,  generally,  ABBiaRiocHTS,  4 
Cyc  SI  et  seq. 

Asaitnee'a  tlgbts  of  Intervention. —  Where 
part  of  the  notes  secured  by  a  chattel  mort- 
gage have  been  assigned,  the  assignee  is  en- 
titled to  intervene  in  an  action  of  replevin 
brought  by  the  mortgagee  to  recover  posses- 
aion  of  the  goods.  Harman  v.  Barhydt,  29 
Nebr.  826,  31  N.  W.  488. 

25.  Alabama. —  Gadsden  First  Nat.  Bank 
t>.  Sproull,  105  Ala.  276,  1«  So.  876. 

J(HiM»i«.— Fljnn  f.  Hathaway,  65  111.  468, 
holding  that  the  note  deaeribed  in  the  mort- 
gage was  not  admissible  in  evidence  without 
proof  of  its  execution. 

Matsaehaaetta. —  Duggan  v.  Wri^t,  l&T 
Mass.  228,  32  N.  E.  169,  holding  that  a  mort- 
gage on  chattels  and  an  assignment  thereof 
to  plaintiff  are  admissible  to  show  plaintiff's 
title. 

MH;A(gan.~Hu^  t>.  Bematz,  106  Mich.  661, 
04  N.  W.  473. 

Hew  yori;.— lAngdon  v.  Buel,  9  Wwid, 
(N.  Y.)  80. 

South  Carolina. —  Southworth  v.  Sebring,  2 
Hill  (S.  C.)  687;  Montgomery  v.  Kerr,  1 
Hill  (S.  C.J  291. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I   464;   and,  generally,  Tbovbb  aud  Conveb- 

Parol  auignment  of  a  mortgage  has  been 
held  to  be  insufficient  to  enable  the  as'<i^M 
to  bring  an  action  in  his  own  name.  Nicbol- 
aon  c.  Whaley,  90  Go.  267,  16  8.  E.  84.    Om- 
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»  ImU  in  eqnitj,"  or  maintaiD  detinne,"  or  replevin"  to  recover  the  properly 
iteelf,  and  tres^ias  to  recover  for  an  injnry  caused  by  a  third  pereou." 

e.  TriaL  Flaiatifi  may  show  anytQing  to  make  ont  his  case  which  is  covered 
by  the  openinjr  of  his  counsel."  A.  pledge  of  the  property  by  the  mortgagee 
prior  to  tue  asaigDiiieiit  is  admissible  od  the  qnestion  of  damages." 

XVII.  CBIHIHAL  LUBIUTT  FOB  SALE  OB  REMOVAL  OF  MOBTGAOBD 
PBOPERTT. 

A.  Elements  of  Offense  —  1.  Intent.  Under  the  statutes  generally  in  force 
making  it  a  crime  to  sell,  remove,  or  otherwise  dispose  of  mortgaged  personal 
property,  it  has  been  held  that  an  intent  to  defraud  is  not  an  essential  element  of 
the  offense,"  bat  there  are  deciwons  to  the  contrary."    It  is  for  the  jury  to  paas 

nIBcer  who  bad  appointed  the  orif^nnl  mort- 
gagee his  keciier  to  retain  po<iBession  of  tho 
property  and  the  court  inatructed  that  tlw 
jury  rai^lit  find  for  the  asBignee  on  tbe 
ground  that  the  attachment  was  waived  bj 
the  sheriff's  failure  to  retain  poaaession  <h 
the  attached  property,  Moreai  e.  Swift,  IS 
Nev.  216. 

31.  Haakina  v.  Kelly,  1  Rob.  (N.  Y.)  160, 
1  Abb.  Pr.  N.  8.   (N.  Y.)   63. 

Damasaa  racoveraUe  by  ■■dfnea. —  In 
trover  by  an  aaatgnee  of  a  mortgage  against 
An  attaching  officer,  the  amount  paid  by  the 

Slaintilf  at  a  foreclosure  sale  should  be  de- 
ucted  from  the  debt  in  estimating  damag«a, 
and  not  a  larger  amount  for  which  the  aa- 
elgaee  sold  tbe  property  soon  after.  Hull  c. 
Bematz,  106  Mich.  6E1,  64  N.  W.  473. 

32.  Beard  e.  State,  43  Ark.  234;  SUte  c. 
Bronkol,  6  N.  D.  B07,  67  N.  W.  680. 

33.  Foster  c.  State,  88  Ala.  182,  T  So.  18S 
(wbere  it  was  held  that  one  who  has  assigned 
a  mortgage  on  a  crop  and  has  acquired  a 
landlord's  claim  for  unpaid  rent  is  not  crimi- 
nally liable  for  removing  the  crop,  if  he  ac- 
quired tbe  lien  after  transferring  the  mort- 
gage, or,  if  he  acquired  it  before,  unless  b« 
knew  that  when  the  mortgage  was  transferred 
such  representations  had  been  made  as  would 
estop  him  from  asserting  any  other  lien)  ; 
Batchell  P.  SUte,  I  Tes.  App.  43B  (holding 
that  it  constitute  the  gist  of  tbe  offense  and 
hence  must  be  sufficiently  averred  and  proved). 
Compare  De  Vaughn  v.  Harris,  103  Ga.  102, 
29  S.  E.  613,  holding  that  to  render  defend- 
ant guilty  the  removal  must  have  been  for 
the  purpose  of  defeating  the  mortgage. 

Knowledge  of  the  mortgagee'i  lien  on  the 
part  of  defendant  is  sometimes  made  a  necea- 
•ary  element  of  the  offense.  Jones  v.  State, 
113  Ala.  95,  21  So.  229. 

An  Intent  to  defraud  will  be  Infemd  from 
the  intentional  making  of  the  sale  and  need 
not  be  specifically  proved.  Com.  c  Cutler, 
153  Mass.  2S2,  20  N.  E.  85E.  But  no  infer- 
ence of  a  fraudulent  intent  will  be  made  from 
the  fact  that  the  removal  and  sale  was  wil- 
fully and  knowingly  made  so  as  to  take  away 
from  the  jury  its  province  of  passing  upon 
the  question  of  actual  fraudulent  intent. 
StAte  V.  Manning,  107  N.  C.  BIO,  12  S.  E. 
248.  See  also  SUte  v.  Rice,  43  S.  C.  200,  20 
S.  E.  980,  where  the  act  of  taking  the  prop- 
[XVII,  A.  1] 


tra,   Hyma   c.   Three   Rivera   Nat.   Bonk,   79 
Uich.  167,  44  N.  W.  427,  statutory. 

ae.  Bryan  e.  Robert,  Z  Rich.  ^.  (S.  G.) 
11,  holding  that  a  surety  who  obUined  an  as- 
signment of  the  mortgage  of  a  slave  given  by 
his  principal  to  secure  the  same  debt  on  ac- 
eount  of  which  he  is  surety  could  file  a  bill 
agkinst  an  innocent  purchaser  from  tbe  mort- 
gagor for  a  specific  delivery  of  tbe  slave. 
27.  Ruasell  r.  Walker,  73  Ala.  316. 
as.  GaSord  v.  Lofton,  94  Ala.  333,  10  So. 
SOS;  Qraham  r.  Newman,  21  Ala.  4B7;  Wood- 
land Bank  t>.  Duncan,  117  Cnl.  412,  49  Pac 
414  (although  the  mortgage  notes  had  been 
reassigned  subsequently  to  the  wrongful  act 
of  the  mortgagor  in  Uking  tbe  property  from 
the  assignee)  ;  Barbour  c.  White,  37  111.  164; 
Christy  t>.  Scott,  31  Mo.  App.  331;  Bangs- 
land,  etc,  Mfg.  Co.  V.  Chrismas,  28  Mo.  App. 
308. 

20.  Mayer  v.  Taylor,  66  Ala.  403,  44  Am. 
Rep.  C22;  Longdon  c.  Buel,  9  Wend.  (N.  Y.) 
80. 
The  assignee  mnat  use  his  own  nam«  t 


1  the  proper  form,  for  that  passes  the  legal 
title  to  the  assignee.  Graham  v.  Newman,  21 
Ala.  497;  L&ngdon  v.  Buel,  9  Wend.  fN.  Y.) 
W. 

Where  tlie  mortgage  was  not  auigaed  in 
writing  it  has  been  held  that  the  indorsee  of 
a,  n^otiable  promissory  note  secured  thereby 
could  not  maintain  replevin  in  his  own  name 
against  the  mortgagor  for  the  mortgaged  prop- 
er^ (Ramsdell  t).  TewksTiury,  73  Me.  197); 
but  a  contrary  conclusion  has  been  reached 
on  similar  facta  (Kingsland,  etc,  Mfg.  Co.  D. 
Chrisman,  28  Mo.  App.  308),  even  though 
tiks  note  was  merely  indorsed  for  collection 
(Willison  c.  Smith,  62  Mo.  App.  133). 

30.  Canning  ff.  Harlan,  SO  Mich.  320,  16 
N.  W.  482,  where  plaintiff's  counsel  claimed 
in  his  opening  that  plaintiff  owned  the  prop- 
«rt7,  that  defendant  had  never  paid  anything 
for  bis  assignment  of  the  mort^ige.  and  that 
the  mortgage  had  been  paid  in  full  prior  to 
the  asirignment,  and  it  wai  held  sufficient  to 
aotify  Ue  assignee  that  plaintiff  intended  to 
go  into  a  full  investigation  of  the  dealings 
between  the  parties. 

lutmctions  were  iniileading  wbere  an  as- 
signee replevied  property  from  an  attaching 
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upon  all  issnes  of  frandalent  intent  aocompanjing  the  Bale  or  removal  of  the 
mortgaged  goods." 

2.  Sale  and  Behoval.  "Where  the  offense  is  removal,  a  mere  sale  to  one  who 
afterward  removes  the  goods  sold  will  not  support  an  indictment '°  A  transfer 
by  exchange  for  other  property  has  been  held  to  constitute  a  sale,"  but  some  stat- 
otes  require  that  the  property  disposed  of  shall  be  of  a  certain  value." 

B.  What  MoFtgu^es  Are  Protected.  While  the  statutes  generally  refer  to 
mortgagee  of  personal  property  only,  they  have  been  construed  to  include  prop- 
erty which  partook  of  the  nature  of  real  estate,  such  as  crops,^  and  intangible 
property,  such  as  a  liqnor-tsx  certificate  *  or  the  undivided  interest  of  a  cropper 
on  shares.*  To  come  within  the  protection  of  the  statutes,  the  mortgage  must 
be  founded  npon  a  debt,  since  without  one  no  valid  lien  can  exist ;"  but  equitable 
mortgages  and  liens,  as  well  as  legal,  are  held  to  be  covered  by  the  statutes.'' 

ert7  bejond  the  limita  of  tlie  atate  waa  not 
regarded  as  eufficient,  irrespective  of  the  in- 
tent with  which  it  was  done. 

Wbete  the  mortgagee  consent!  to  the  sale, 
an  intent  to  niiEappropriat«  the  proceeds  does 
not  ia  Boms  jurisdictions  render  the  mort- 
gagor liable  for  the  statutory  offense  (Wal- 
ker V.  Camp,  69  Iowa  741,  27  N.  W.  800), 
and  the  same  is  true  where  the  mortgagor, 
having  obtained  the  mortgagee's  consent  to 
the  sale  conditional  on  his  receipt  of  the  pro- 
ceeds, fails  to  observe  the  condition  (Dempsey 
p.  State,  94  Ga.  766,  22  S.  E.  57). 

Criminal  and  dvil  liahility  of  the  roort- 
tage«  may  not  be  coextensive,  as  where  he 
sells  or  removes  the  mortgaged  property,  fol- 
lowing an  assignment  hv  his  agent  of  which 
he  lias  no  knowledge.  Foster  8.  State,  SB  Ala. 
182,  7  So.  186. 
_  84.  Glass   «.   State,   23   Tex.   App.   425,   6 


_.       .  131. 
To  disprove  an  Intent  to  deftand  on  the 

Siart  of  the  mortgagor,  evidence  may  be  of- 
ered  that  at  the  time  of  the  sale  tlie  buyer 
agreed  to  return  the  goods,  if  found  to  be 
covered  by  the  mortgage,  and  stood  ready  so 
to  do  (Griffin  v.  State,  (Tex.  Crim.  1SB8)  46 
S.  W.  644)  ;  that  the  proceeds  of  the  sale  by 
the  mortgagor  would  necessarily  he  entirely 
consumed  in  discharging  a  prior  lien  (State 
V.  Ellington,  SS  N.  C.  749,  4  S.  E.  634)  ;  or 
that  the  sale  was  mode  in  order  to  pay  prior 
mortgages,  the  subsequent  mortgagee  refus- 
ing the  balance  of  the  proceeds  (Conner  e. 
State,  97  Ala.  83,  12  So.  413).  But  see  SUte 
V.  Holmes,  120  N,  C.  573,  26  S.  E.  682,  hold- 
ing that  proof  of  a  prior  mortgage  would 
not  of  itself  defeat  the  prima  facie  case  made 
out  for  the  state  by  showing  an  unsatisfied 
mortgage  and  a  snle  of  the  property. 

To  prove  a  fraudulent  intent  previoim  dis- 
position of  other  property  included  in  tlie 
mortgage  may  be  shown.  Martin  C.  State,  28 
Te-t.  App.  304,  13  S.  W.  161. 

35.  Polk  V.  SUU,  65  Miss.  433,  4  So.  640. 

Removal  of  a  portion  of  the  mortgaged 
goods  has  been  held  equivalent  to  a  removal 
of  the  whole.  Wilsoa  o.  StaU,  43  Nebr.  74S, 
«2  N.  W.  209. 

A  removal  of  mortgaied  good*  occnned 
where  the  mortgagee  verbally  instructed  de- 
fendant to  "  haul  the  cotton  to  Owen's  Land- 
ing and  ship  it  to  Rome,"  defendant  simply 
[XVII,  A,  1] 


36.  Johnson  v.  State,  69  Ala.  693.  But 
see  State  t>.  Austin,  (Miss.  189S)  23  So.  34, 
holding  that  no  sale  takes  place  if  money 
does  not  pass. 

The  statutory  words  "  otherwise  dispose  of 
the  property "  have  been  held  to  require  a 
disposition  in  the  nature  of  a  sale.  Conley 
v.  State.  56  Ga.  343,  11  S.  E.  650. 

Consignment  over  a  railroad  of  the  mort- 
gaged goods,  the  same  to  be  used  at  the  pleas- 
ure of  the  consignee,  has  been  held  to  be  & 
uonvcyance.  Lippmon'  P.  State,  104  Ala.  61, 
16  So.  130. 

The  ofienie  of  selling  mortgaged  goods  is 
not  committed  where  a  laborer,  who  mort- 
gages his  share  In  the  profits  of  land  under 
cultivation,  delivers  a  portion  of  the  crop 
to  the  landlord.     Cody  n.  State,  89  Ga.  7-13. 

Execution  of  mortgage  before  enactment  of 
statute  is  no  objection  to  the  validity  of  an 
aceusation  for  selling  mortgaged  goods,  if  the 
sale  is  subsequent  to  the  passing  of  the  stat- 
ute. Conley  p.  State,  85  Ga.  348,  II  S.  E. 
659. 

37.  People  B.  Schultz.  85  Mich.  114,  48 
N.  W.  293,  holding  that  this  requirement  has 
notldng  to  do  with  the  value  of  the  mort- 
gagee's interest. 

38.  Hamilton  v.  State,  94  Ga.  770.  21  S.  E. 
995  (matured  crops)  ;  State  p.  VVilliama,  32 
Minn.  537,  21  N.  W.  746  (growing  crops). 
But  see  Hardeman  c.  State,  16  Tex.  App.  1, 
49  Am.  Rep.  821,  where  a  growing  and  un- 
ripe crop  of  cotton  was  not  regarded  as  per- 
sonal property  so  as  to  be  within  the  purview 
of  a  statute  of  the  kind  under  consideration. 

39.  People  v.  Durante,  19  N.  Y.  App.  Div. 
292,  45  N.  Y.  Suppl.  1073. 

40.  Beard  c.  SUte,  43  Ark.  284. 

41.  McCaskill  v.  State,  68  Ark.  490,  60 
8.  W.  234. 

A  mortgage  to  secure  a  surety  satisSes 
this  rule  as  the  obligation  of  the  principal  is 
in  the  nature  of  a  debt.  Conley  r.  State,  85 
Ga.  34S,  11  S.  E.  659,  holding  that  a  mort- 
gagee may  testify  that  he  has  made  payments 
as  surety  for  the  mortgagor  in  order  to  es- 
tablish the  necessary  debt. 

43.  Vamum  v.  State,  78  Ala.  28. 

Although  a  atatute  covered  recorded  Uena 
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C.  What  PeFSons  Are  Protected.  While  primarily  eoaeted  for  the  benefit 
of  the  mortgagee,  most  of  tlie  sbitutea  are  broad  enough  to  protect  a  purchaser 
of  the  property  from  the  fraud  of  the  mortgagor ;  *^  and  one  Btatute  has  been 
constrned  to  protect  an  assignee  of  the  mortgage  from  the  fraud  of  the 
mortg^ee.^ 

D.  Defenses.  Payment  of  the  debt  for  which  the  mortgage  was  giTen  is  a 
good  defense  to  a  prosecution  for  a  subsequent  removal  or  sale  of  the  mortgaged 
goods,**  but  the  payment  must  have  been  made  prior  to  the  sale  which  is  com- 
plained of.**  The  mortgagor  may  also  show  by  way  of  defense  that  he  was 
lodnced  by  fraud  to  give  up  the  mortgaged  goods.*^  Where  the  statute  requires 
the  written  consent  of  the  mortgagee  to  validate  a  sale  of  mortgaged  goods,  his 
verbal  consent  will  not  Buffice  to  protect  the  mortgagor  from  prosecution.**  The 
fact  that  defendant  informed  the  purchaser  of  the  mortgage  is  not  a  defense, 
although  it  may  serve  to  negative  a  fraudulent  intent.*"  An  offer  to  the  mort- 
gagee of  other  property  in  satisfaction  for  that  sold  or  removed  will  not  protect 
the  mortgagor  from  conviction,"  and  it  follows  that  the  mere  ownership  of  such 
property  by  the  mortgagor  is  equally  unavailable  by  way  of  defense,"  aoless  the 
sabetitntion  was  made  prior  to  tne  sale  complained  of." 

E.  Suffleleney  of  Indictment  or  Information — 1.  In  Obkbral.  It  is  not 
necessary  that  the  indictment  describe  the  offense  in  the  language  of  the  statute,** 


onlTi  it  was  held  to  protect  a,  mortgage  or 
deed  of  truBt,  actually  filed  for  record,  but 
which  the  law  did  not  require  to  be  recorded. 
Cooper  f.  State,  37  Ark.  412,  421. 

43.  May  e.  SUte,  116  Ala.  14,  22  So.  611. 
Contra,  State  c.  Ruhnke,  27  Minn.  309,  7 
N.  \V.  254,  holding  that  the  "  intent  to  de- 
fraud "  in  the  statute  meajts  aa  intent  to  de- 
/mud  the  mortgagee. 

A  pniduMT  witlioiit  notice  of  the  mort- 
gagor's failure  to  obtain  the  mortgagee's  cou- 
■emt  to  the  sale  may,  however,  acquire  title 
■abject  to  the  mortga^  lien,  although  the 
mortgagor  be  committing  a  crime.  Sanford 
V.  Duluth,  etc..  Elevator  Co.,  2  N.  D.  6,  48 
If .  W.  434. 

By  informing  the  porcbaaei  of  the  moit- 
2age  Dm  the  mortgagor,  under  some  stat- 
ntca,  may  escape  prosecution.  Com.  f .  Damon, 
105  Mass.  680. 

44.  Foeter  v.  Stat«,  88  Ala.  182,  7  Bo.  185. 
49.  People  v.  Stone,  16  Cal.  369. 

46.  St«ed  r.  Knowles,  79  Ala.  446 ;  Nixon 
C.  State,  65  Ala.  120i.Briggs  v.  State,  (Tex. 
Crim.  1S9S)  44  S.  W.  491  (where  the  sales 
w«re  made  to  enable  the  mortgagor  to  pro- 
care  the  means  of  paying  the  mortgage  debt). 

47.  SUte  V.  Munsen,  72  Mo.  App.  S43, 
where  the  fraud  was  made  possible  by  the 
fact  that  prolonged  intoxication  had  tem- 
porarily impaired  defendant's  reason,  the 
court  admitting  evidence  that  upon  her  re- 
eovety  she  sought  out  the  mortgagee  and  told 
hitn  of  the  alleged  fraud  and  the  location  of 
tbo  property. 

48.  Stat«  ti.  Plaisted,  43  N.  H.  413. 
Proof   by   parol   penuiuihte. —  Consent   of 

Bortgagee  to  the  sale  given  at  the  time  the 
mortgage  waa  executed  may  be  proved  by 
parol  evidence,  although  contradicting  the 
temu  of  the  instrument  [Walker  p.  Camp,  69 
Iowa  741,  27  N,  W.  800)  ;  and  such  consent 
Hay  be  established  by  evidence  that  the 
cictfc   of   the  mortgagee  who  bad  filled  In 


the  mortgage  had  afterward  said  to  defend- 
ant that  he  supposed  it  would  t)e  all  right, 
for  him  to  sell  the  property  provided  "  they 
got  their  money"  (Atwell  v.  State,  63  Ala. 
61). 

49.  BriggB  V.  State,  (Tex.  CHm.  1898)  44 
a.  W.  491. 

fiecoiding  of  the  moitESge,  it  follows,  is 
likewise  no  defense  (Thornton  i'.  State,  34 
Tex.  Crim.  469,  31  S.  W.  372),  and  in  some 
jurisdictions  only  recorded  mortgages  come 
within  the  statute  (Cooper  v.  State,  37  Ark. 
412,  421). 

80.  Cooper  p.  State,  37  Ark.  412. 

51.  Coleman  u.  Allen,  79  Ga.  037,  6  S.  E. 
204,  11  Am.  St.  Rep.  449. 

52.  Fountain  f.  State,  98  Ala.  40,  13  So. 
492,  holding  that  it  was  for  the  jury  to  de. 
termine  whether  there  had  been  such  a  sub- 
atitution. 

83.  Williams  P.  State,  27  Tex.  App.  258, 
11  S.  W.  114,  where  the  allegation  that  the 
mortgagor  did  "  run "  the  mortgaged  prop- 
erty out  of  the  state  was  held  to  be  equivalent 
to  "  remove  "  in  the  statute. 

The  words  "  having  executed  a  mortgage  " 
in  an  indictment,  whether  effectual  to  pass  on 
interest  or  not,  are  equivalent  to  the  statutory 
clause  "  having  conveyed  by  mortgage."  State 
p.  Williams,  32  Minn.  537,  21  N.  W. 
746. 

Allegation  ai  to  time  of  execution  of  mort- 
gage.—  The  words  "  having  theretofore,  to  . 
wit,  on  June  22,  1895,  executed  and  delivered 
to  the  said  Charley  Richardson  a  valid  mort- 
gage, in  writing  "  were  held  to  be  a  sufficient 
allegation  that  a  mortgage  was  executed 
previous  to  the  act  of  removal.  Haile  t>. 
State,   (Tex.  Crim.  1898)   43  S.  W.  999. 

Charge  against  third  person  for  abetting 
ule.^ —  Where  the  statute  provides  for  the 
punishment  of  third  parties  "  assisting,  aid- 
ing or  abetting  the  unlawful  disposition  "  of 
the  mortgaged  property,  an  indictment  charg- 
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nor  need  it  always  allege  the  presence  of  an  intent  to  defraud,  even  where  ench 
intent  is  necessary  to  make  toe  act  a  crime.^  The  place  where  the  sale  took 
place  Bhonld  be  alleged,"  and  it  has  been  held  to  be  necessary  to  state  in  the 
indictment  the  name  of  the  pnrchaser  of  the  mortgaged  property.'* 

2.  Description  op  Pbofbbtt.     It  is  enough  if  the  indictment  describe  the  prop- 
erty sufficiently  to  identify  it,  although  not  as  fully  as  the  mortgage  iteelf." 

3.  DsscBipnoN  OF  HoBTGAGE.     Since  the  existence  of  the  mortgage  as  a  valid 
and  Bubsisting  lien  at  the  time  when  the  oSense  was  committed  must  be  alleged," 


ing  that  defendant  "  lold  and  dispoMd  "  wna 
held  defective.  State  e.  WockU,  104  N.  C. 
898.  10  S.  E.  555. 

No  diatinctlon  between  prindpoto  and  ac- 
ceasoilea  befoie  tbe  fact  exists  in  this  of- 
fense. Hius  a  charge  that  defendant  con- 
cealed and  aided  to  conreal  the  mortgaged 
chattels  is  unobjectionable.     Com.  t>.  Wallace, 


loa  \ 
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A  deaciiption  of  the  tet  in  the  altenutire, 
aa  that  defendant  "  did  remove,  conceal,  or 
Belt  "  the  mortgaged  property,  has  been  held 
sufficiently  definite.  Glenn  v.  State,  60  Ala. 
104;  Nfxon  v.  SUte,  56  Ala.  120.  Contra, 
Cooper  e.  State,  37  Axk.  412. 

Duplldtj.—  No  duplicity  was  held  to  eiist 
where  it  was  alleged  that  defendant  did  "  sell 
end  dispose  of,  to  one  P.  W.  Glenn,  and  divers 
other  penons  "  not  known  to  the  erand  jury 
"  the  personal  property  describe  in  said 
raortgnge  and  thereby  oonvejcd,  and  the  whole 
thereof,  to  wit,  400  bushels  of  No.  2  wheat." 
But  one  ofTense  was  held  to  be  charged,  a 
sale  to  divers  persons;  not  divers  sales  to 
divers  persons.  State  v.  Williams,  32  Minn. 
637.  21  N.  W.  748. 

Repugnancy. —  No  repugnancy  was  found 
where  the  words  "  disposed  of  "  were  used  in 
one  part  of  the  indictment  and  "  sold "  in 
another.  State  p.  Crawford,  64  Aric  IM,  41 
8.  W.  42E. 

64.  SUte  p.  Hurds,  19  Nebr.  316.  27  N.  W. 
139.  Contra,  Satchell  v.  State,  1  Tex.  App. 
438. 

Consent  of  mortgagee —  The  indictment 
need  not  allege  the  absence  of  a  writing  con- 
taining the  consent  on  the  part  of  the  mort- 
gagee to  the  disposition  of  the  goods.  It  is 
enough  to  aver  that  his  consent  was  not  ob- 
tained. State  t>.  Pepin,  22  Ind.  App.  373,  63 
N.  E.  842 ;  SUte  c.  Munsen,  72  Mo.  App.  543. 
Contra,  State  v.  Hughea.  38  Nebr.  366,  96 
N.  W.  982. 

Diachaige  of  lien. —  Where  the  statute  ren- 
ders the  removal  or  sale  of  mortgaged  ■ptop- 
erty  criminal  without  an  immediate  dis- 
charge of  the  lien  I7  the  mortgagor,  it  ia 
necessary  for  the  indictment  to  stote  that  no 
discharge  took  place.  Polk  f.  State,  66  Miss. 
433,  4  So.  540. 

69.  SUte  ti.  Bums.  80  N.  C.  277  i  SUU  c. 
Pickens.  70  N.  C.  652.  But  see  Hampton  f>. 
State.  67  Ark.  200,  64  S.  W.  740,  holding 
that  the  place  of  sale,  if  not  named  in  the 
indictment,  would  be  Uken  to  have  been 
within  the  jurisdiction  of  the  court.  Com- 
porc  McCallum  v.  StaU,  (Miss.  1901)  30  So. 
47,  where  an  all^ation  that  the  sale  was  in 
P  county  was  held  sufficient,  although  it  was 
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not  all^^  tbat  tbe  property  itself  was  ia 
P  county. 

56.  SUte  e.  Hughes,  38  Nebr.  366,  59 
N.  W.  082;  SUte  ».  Bums,  80  N.  C.  277; 
State  r.  Pickens,  7B  N.  C.  662;  Armstrong  «. 
SUte.  27  Tex.  App.  462,  11  8.  W.  462;  Alex- 
ander V.  SUte.  27  Tei.  App.  94,  10  S.  W.  76*.; 
Smith  V.  SUte,  26  Tex-  App,  677,  10  S.  W. 
218.  Contra,  SteU  v.  Crawford,  64  Ark.  194, 
41  8.  W.  426. 

57.  Jones  0.  State,  35  Tex.  Grim.  666,  34 
S.  W.  631;  Glass  t>.  SUte,  23  Tex.  App.  426, 
6  8.  W.  131.  See  also  8UU  t>.  Surles,  117 
K.  C.  720,  23  8.  E.  324,  holding  sufficient  a 
description  of  the  land  on  whicb  the  mort- 
gaged crops  were  grown  as  "  18  acres  on  my 
[defendant's]  own  land  in  Averasboro  town- 
ship, Harnett  county." 

The  description  was  held  suffident  when 
the  indictment  described  the  property  as  "  a 
large  quantity  of  ready  made  clotlling,  the 
whole  of  the  value  of  five  hundred  dollars, 
.  .  .  and  a  large  quantity  of  bata  and 
capa,  the  whole  of  the  value  of  five  hundred 
dollars,  which  said  personal  property  the 
jurors  cannot  more  particularly  describe," 
Com.  V.  Strangford,  112  Mass.  28,9. 

Incorrect  description  in  mortgage. —  If  the 
property  is  iuoorrectly  described  in  the  mort- 
gage the  indictment  should  nevertheless  con- 
Uin  a  true  description,  after  alleging  the 
description  in  the  mortgage.  Coleman  v. 
State,  21  Tex,  App.  520,  2  S,  W.  859. 

Value  of  the  property  at  time  of  the  aale 
baa  been  held  to  be  a  necessary  allegation. 
SUte  p.  Ladd,  32  N.  H.  110.  Contra,  Wilson 
».  SUU,  43  Nebr.  746,  02  N.  W.  208. 

Property  not  in  existence. —  Where  tbe 
property  mortgaged  is  not  in  existence  at  the 
time  of  the  execution  of  the  mortgage,  it  has 
been  held  that  an  all^aCion  that  the  mort- 
gage became  a  lien  thereon  when  acquired 
must  be  inserted  in  tbe  indictment.  Mooney 
f.  SUte,  25  Tex.  App.  31.  7  S.  W.  587. 

The  exiatesce  of  a  mortgageable  inteiett  fa 
tlie  mortgagor  at  the  time  the  mortgage  waa 
executed  need  not  be  alleged.  State  o.  Wil- 
liams, 32  Minn.  537,  21  N.  W.  746. 

68.  State  V.  Gustafson,  60  Iowa  194;  SUU 
V.  Hughes,  38  Nebr.  366,  56  N.  W.  982;  Stata 
e.  Bums,  SO  N.  C.  277;  SUte  e.  Pickens.  79 
N.  C.  652;    Satchell  v.  State,    1    Tex.   App. 

That  «  writing  waa  in  existence  and  actu- 
ally held  by  the  injured  party  is  a  necessary 
averment  in  some  jurisdictions.  Moye  V. 
StaU,  9  Tex.  App.  88. 

The  anegation  of  «  conditional  mortgu;^ 
without  an  allegation  that  it   bu   bec^ne 
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the  indictmaiit  mnst  stftte  the  existence  of  the  mortgage  debt ; "  bnt  it  is  not 
neceaBary  for  the  indictment  to  aver  that  the  mortgage  was  recorded  or  filed  for 
record"  or  that  it  waa  duly  acknowledged." 

4.  Variancb.  To  constitute  a  variance  the  inconsistency  between  the  indict- 
ment and  the  proof  offered  to  BQStain  it  inoet  relate  to  a  material  allegation." 

F.  Procedure  and  Trial —  l.  Venue.  Tlie  place  of  the  sale  or  other  diapo- 
ation  of  the  property  has  been  held  to  determine  the  venue,  and  not  that  of  its 
pnrchaae  or  of  tlie  execution  of  the  mortgage." 

2.  BUBDBN  Of  Pkoop.  Ab  to  the  existence  of  a  fraudulent  purpose,  the  bur- 
den of  proof  is  held  to  rest  open  the  prosecution,  to  be  proved  oeyond  a  reason- 
able doubt,  the  same  as  any  other  allegation.**  On  tlie  other  hand,  where  the 
absence  of  tlie  mortgagee's  consent  is  made  an  element  of  the  offense,  it  has  been 
lield  unnecessary  for  the  prosecution,  in  the  first  instance,  to  prove  that  the  sale 
took  place  without  it." 

8.  iKSTRDcnoNS.  The  inBtructions  of  the  court  to  the  jwry  mnst  clearly  pre- 
aent  the  issue  on  the  facts.  Thus  an  erroneous  refusal  to  instruct  is  not  remedied 
by  a  subsequent  instruction  that  fails  so  to  do."  They  must  also  be  free  from 
argumentativenesa  and  must  not  give  undue  prominence  to  the  testimony  of  a 
«ingle  witness." 


absolute  I^  the  happening  of  the  condition, 
does  not  meet  the  above  rule-  State  o. 
Oerereux,  41  Tes.  383. 

68.  McCaskiU  r.  State,  68  Ark.  49Q,  60 
S.  W.  234. 

Th&t  tlie  mortKase«  nuned  in  the  deed  con- 
tinned  to  hold  the  mortgage  at  the  time  of 
the  offense  need  not  be  averred  in  the  indict- 
ment (McCallum  f.  State,  (Mias.  IBOl)  30 
So.  47)  1  and  the  fact  that  title  to  the  mort- 
,gage  is  erroneoualy  laid  in  the  administrators 
of  the  murtgagee  and  not  in  his  heirs  will 
not  render  the  indictment  deteetiTe  (State  v. 
Maze}',  41  Tex.  624).  See  also  Wilwn  v. 
State,  43  Nebr.  745,  62  N.  W.  209,  holding 
that  it  was  not  neceeeary  to  aver  that  the 
owner  of  the  mortgage  was  the  owner  of  the 
-debt  therebv  secured. 

60.  Barnett  r.  State,  (Ark.  1898)  44S.W. 
1037. 

ei.  SUte  f.  Harberson,  43  Ark.  378. 

62.  Coleman  v.  SUte,  21  Tex.  App.  530,  2 
S.  W.  850,  where  descriptive  matter  serving 
to  identify  the  property,  such  as  the  brand, 
*ge,  and  color  of  a  horse,  was  held  material. 

Ibere  waa  no  variance  wheie  the  mortgage 
purported  U>  cover  two  eows  and  the  indict- 
ment added  their  two  calves,  since  the  sub- 
teqnent  offspring  of  mortgaged  animals  are 
«atiject  to  the  mortgage  lien  (Dyer  v.  State, 
88  .^1>.  225,  7  Bo.  267),  and  equally  harm- 
less is  the  fact  that  the  mortgage  covers  more 
property  than  was  stated  to  have  been  dis- 
posed of  in  the  indictment  (Jones  c.  State, 
3S  Tex.  Crim.  565,  34  S.  W.  631). 

A  defective  deaeriptlan  of  the  vendee  may 
-eonstitute  a  variance,  as  where  he  is  alleged 
to  be  •  person  unknown  to  the  grand  jury, 
bnt  the  evidence  shows  that  he  was  cither 
known  or  could  have  been  by  the  exercise  of 
■light  diligence.  Presley  v.  State,  24  Tex. 
App.  404,  6  8.  W.  450. 

Vailure  to  deicrlbe  mortgagee  ■■  tniatee 
vfll  not  result  in  a  variance.  Sweat  t>.  State, 
<Tex.  Crim.   I  BOO)   66  S.  W.  255. 

OcKTilring  Joint  mortgafor.^  The  allega- 
[5] 


tion  that  the  mortgage  was  executed  by  de- 
fendant, when  in  fact  Tie  was  one  of  two  mort- 
gagors, does  not  constitute  a  variance.  Nixon 
V.  SUtc,  55  Ala.  120. 

63.  Hobherson  c.  State,  3  Tex.  App.  602. 

64.  Hampton  V.  State,  07  Ark.  260,  64 
S.  W.  746. 

No  strong  preaumption  in  favor  of  defend- 
ant Is  raised  by  the  fact  that  the  sale  waa 
open  and  without  any  attempt  to  conceal, 
althouRh  such  evidence  is  admissible  to  dis- 
prove fraud.  Cobb  %>.  State,  100  Ala.  19,  14 
So.  362. 

69.  StsU  o.  Williams,  35  S.  C.  344,  14 
S.  B.  819. 

A  prima  fade  case  n)ay  be  established  by 
proving  tliat  the  mortgagee's  consent  wag 
not  given.  State  v.  Surles,  117  N,  C.  720, 
23  a  £.  324. 

Proof  of  place  of  sale.—  When  necessary  to 
establish  the  place  of  the  sale  or  removal, 
evidence  that  the  mortgagor  with  the  mort- 
gagee's consent  had  at  various  times  removed 
the  property  into  diiTerent  counties  is  not 
admissible  to  prove  that  a  subsequent  re- 
moval to  another  state  without  such  consent 
occurred  in  either  of  the  said  counties.  State 
V.  Jul! en,  48  Iowa  445. 

A  mistaken  description  in  the  mortgage, 
even  though  alUged  in  the  indictment,  may 
not  be  proved  by  showing  that  it  was  in- 
tended to  cover  a  bay  horse  mule,  instead  of 
"  one  bay  mare  mule."  Barclay  i>.  State,  56 
Ga.  179. 

66.  Sweat  c.  State,  (Tex.  Crim.  1900)  80 
8.  W.  265,  where  the  court  refused  to  in- 
struct that  if,  at  ihe  time  of  the  sale,  the 
debt  was  unpaid,  btit  the  purchaser  agreed  to 
secure  payment  of  the  debt,  and  if  defendant 
•old  the  property  in  good  fsith,  without 
fraudulent  intent,  be  should  be  acquitted,  is 
open  to  this  objection. 

87.  Fountain  v.  State,  08  Ala.  40,  13  So. 

492,    where   the    mortgagee,    having   testified 

that  March  10,  when  the  mortga^  fell  due, 

defendant  did   not  have   possession   of   the 
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XVIII.  PATHENT    AND    TENDER    OF    HOBTGAGE    DEBT  AND    DISCHARGE    OF 
MORTGAGE. 

A.  In  General.*  When  tlie  debt  secured  by  a  mortgage  has  been  wholly 
paid,  the  title  transferred  by  the  mortgage  Is  extinguish^,^  and  with  it  teran- 
nates  the  right  of  the  mort^gee  to  posaeesion,"  so  that  a  subsequent  assignment 
is  beyond  the  authority  of  Uie  holder  of  the  security," 

423,  27  Am.  Dec.  638;  Parks  €.  Hall,  2  Pick. 
(Ma.BB.)  206],  provided  the  pajment  waa  made 
before  the  doing  of  the  act  regarding  which 
complaint  is  made  bf  a.  third  person  (Ttaoni> 
ton  V.  Cochran,  61  Ala.  415).  Compare 
UathewB  t.  Fiak,  64  Me.  101,  where  a  mort- 
gBgor  who  had  paid  the  mortgage  debt  after 
its  maturity  was  held  to  be  entitled,  by  vir- 
tue of  statute,  to  bring  trover  or  replevin  for 
the  property  when  the  mortgagee  refused  to 
deliver  it  upon  demand. 

Payment  After  the  inatitation  of  a  sttit  by 
the  mortgagee  does  not  bar  the  action.  Han- 
son p.  Tarbojt,  47  Minn.  433,  50  N.  W.  474, 
holding  that  the  receipt  of  part  of  the  mort- 
gage claim  in  cash  and  part  in  a  new  note  did 
not  operate  as  payment  unless  the  new  note 
had  been  taken  m  full  payment. 

Nothing  further  than  payment  is  necessary, 
such  as  redelivery,  resale,  or  cancellation  of 
the  mortgage,  in  order  that  the  title  Khali  re- 
vest in  the  mortgagor.  Harrison  ['.  Hieka, 
1  Port.  (Ala.)  423,  27  Am.  Dec.  638;  Parks 
r.  Hall,  2  Pick.   (Mass.)  206. 

70.  Fields  V.  Copeland,  121  Ala.  644,  26  So. 
461;  Bellamy  v.  Doud,  11  Iowa  2B.5 ;  Loggie 
e.  Chandler,  1)5  Me.  220,  49  Atl.  1059. 

Acceptance  of  a  late  delivery  of  goods,  the 
delivery  of  which  'n'as  intended  to  be  secured 
by  a  chattel  mortgage,  discharges  the  lien 
created  by  the  mortgage.  Butler  t'.  Tufts,  13 
Me.  302. 

The  bar  of  the  statute  of  limitations 
against  recovery  on  a  mortgage  note  does  not 
operate  as  payment  and  the  mortgagee's  title 
is  not  thereby  defeated.  Grain  c.  Paine,  4 
Cush,  (Mass.)  483,  60  Am.  Dec.  807.  Com- 
pare Packard  v.  Kingman,  11  Iowa  219,  hold- 
ing that  anything  which  extinguishes  the 
mortgage  debt  extinguishes  the  mortgage. 

An  action  at  law  may  be  maintained  by 
the  mortgagor  to  recover  possession  of  the 
mortgaged  chattel  after  the  mortgage  debt 
has  been  paid.  Blanchard  c.  Kenton,  4  Bibl> 
(Ky.)  451. 

Duty  of  mortgagee  in  regard  to  returaing 
property.—  The  mortgagee  should  tender  the 
goods  back  to  the  mortgagor  upon  payment 
of  the  debt,  but  the  latter  cannot  insist  upon 
their  being  returned  to  him  but  must  taite 
them  at  the  place  where  the  mortgagee  Iwl 
stored  them  for  safe-keeping.  Gale  Mfg.  Co. 
v.  Phillips,  78  Mich.  80,  43  N.  W.  1035. 

71,  A  iabamo.— Brooks  t.  Ruff,  37  Ala.  371; 
Harrison  p.  Hicks,  1  Port  (Ala.)  423,  27  Am. 
Deo.  838. 

f  oioa. —  Kemer«r  <b.  Bloom,  66  Iowa  363,  21 
N.  W.  679. 

IfossooAusetts. —  Bowditch  u.  Green,  3  Met*. 
(Mass.)   360. 


property,  but  that  he  did  have  it  ten  days 
before,  there  being  other  evidence  that  in  the 
preceding   Deceniber   defendant  had   sold   the 

Eroperty,  an  instruction  that  if  defendant 
ad  the  property  in  his  possession  about 
March  1  he  was  not  guilty  of  the  sale  in 
December  was  properly  refused. 

6S.  An  election  to  terminate  a  lease,  which 
contains  a  "  chattel- mortgage  clause."  for 
breach  of  covenants  therein  does  not  diS' 
charge  the  lien  of  the  mortgage  created  hy 
such  clause.  Ludlum  c.  Rothschild,  41  Hinn. 
218.  43  N.  W.  137. 

69.  Alabama. —  Fields  c.  Copeland,  121 
Ala,  844,  26  So.  491 ;  Marcus  V.  Robinson,  78 
Ala,  550;  Frank  v.  Pickens,  69  Ala.  369; 
Shiver  f.  Johnston,  62  Ala.  37;  Dryer  e. 
Lewis,  57  Ala.  551;  Harrison  V.  Hicks,  1 
Port.   (Ala.)   423,  27  Am.  Dec.  638. 

Arfcunsot. —  Hudson  t'.  Snipes,  40  Ark.  76. 

Jfiinow.— Wallard  v.  Worthman,  84  IH. 
446. 

/oica. —  Bellamy  P.  Doud,  11  Iowa  2S5. 

Woine.— Butler  t>.  Tufts,  13  Me.  302. 

lla»Hachv,»eii». —  Shepardsou  t>.  Whipple, 
107  Mass.  279;  Parks  v.  Hall,  2  Pick.  (Mass.) 
206. 

Michigan.—  Place  c.  Grant,  9  Mich.  42, 
holding  that  evidence  of  an  appropriation  by 
the  mortgagee  of  an  amount  sufficient  to 
satisfy  the  mortgage  was  admissible  in  de> 
fending  an  action  of  trover  brought  by  a 
mortgagee  to  recover  mortgaged  property. 

A'eio  Jersey. —  Freeman  v.  Freeman,  17 
N.  J.  Eq,  44, 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  497. 

Payment  of  the  entlte  debt  is  essential  and 
it  was  therefore  held  to  be  error  to  permit 
evidence  of  the  payment  of  part  of  the  debt,  as 
that  was  an  immaterial  inquiry.  Morrison 
c.  Judge,  14  Ala.  182.  Compare  CofEn  v. 
Reynolds,  21  Minn.  456,  where  the  parties 
thought  a  sufBcient  quantity  of  wood  had  been 
delivered  to  satisfy  the  condition  of  a  mort- 
gage but  subsequently  discovered  their  mis- 
take and  the  mortgage  was  held  not  to  be  dis- 
charged. 

Releasing  certain  portion  of  mortgaged 
chattels.—  Payment  by  a  mortgagor  will  not 
be  applied  to  release  from  the  mortgage  lien 
a  certain  portion  of  the  mortgaged  property 
which  has  been  sold,  where  the  purchaser  has 
not  paid  for  the  property  and  has  given  it 
aivnv  to  defraud  his  creditors.  Dorsey  v. 
Gassaway,  2  Harr.  &  J,  (Md.)  402.  3  Am.  Dec. 
557. 

Payment  after  default  discharges  the  lien 
of  a  chattel  mortgage  (Fontaine  d.  Beers,  19 
Ala.  722;  Harrison  v.  Hicks,  1  Port.    (Ala.) 
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B.  Chang-e  In  Form  of  Debt."  Tlie  bindiug  force  of  a  mortgage  is  not 
aSocted  hy  sabstitntioii  of  uew  notes  for  those  originally  given  tis  evidence  of  tlie 
mortgage  debt,™  and  a  change  from  a  simple  conti-act  debt  to  a  personal  judgment 
againBt  the  mortgagor  does  not  release  a  mortgage.'* 

C.  Helper.     The  assignment  of  the  intei-esta  of  both  mortgagor  and  mort- 


JSinUgOH. —  Long  c.  MooK,  6fl  Mich.  23,  22 
N.  W.  97. 

Teraa.— Canfield  v.  Moore,  15  Tex.  Civ. 
App.  472,  41  S.  W.  718. 

A  moTtgase  cumot  be  lerived  after  the 
mortfiie  note  has  bees  paid  and  the  mort- 
gage surrendered  to  the  nortf^agor  by  the  re- 
delivery of  the  instrument  to  the  mortgagee 
upon  the  occasion  of  his  making  a.  new  loan. 
Douglas  r.  Stetson,  ISB  Mass.  42S,  34  N.  K 
&42.  38  Am.  St.  Rep.  442. 

72.  An  agieement  to  accept  pa^inent  of 
inortiage  notes  in  cotton  at  an  agreed  price 
per  pound  does  not  destroy  the  legal  effwt  of 
the  mortgage  as  securitj  (or  the  note.  Leh- 
man c.  Marshall,  47  Ala.  362. 

73.  Mabama.—  Boyd  P.  Beelc,  2B  Ala.  703; 
Cullum  r.  Mobile  Branch  Bank,  23  Ala. 
787. 

<7onnee(tcti(. —  Smith  i:.  Prince,  14  Conn. 
472,  wliere  notes  for  which  the  mortgagee  was 
surety  were  renewed  but  he  remained  liable 
for  payment  of  those  given  in  renewal. 

Imca. —  Packard  v.  Kingman,  11  Iowa  218. 

MaaBoehutetta. —  Pommy  v.  Rice,  16  Pick. 
(Mass.)  22;  Watkins  c.  Hill,  8  Pick.  (Mass.) 
S22.  Compare  Davis  v.  Maynard,  0  Mass.  242, 
where  accepting  a  recognizance  in  place  of  a 
mortgage  note  was  held  not  to  discharge  a 
QortifnKe. 

if icAijian.— Cadnell  r.  Pray,  41  Mich.  307, 
2  N.  W.  52;  Thurber  r.  Jewett,  3  Mich.  205. 

Iftnneaofa. —  Hanson  c.  Tarbox.  47  Minn. 
433,  50  N.  W.  474;  Miller  e.  McCarty,  47 
Minn.  321,  60  N.  W.  235,  28  Am.  St.  Rep. 
375. 

Sebrtmka. —  Arlington  Mill,  etc.,  Co.  e. 
Vates,  67  Nebr.  286,  77  N.  W.  077. 

Aeio  yorJc.— Hill  c.  Beebe,  13  N.  Y.  650; 
B«li  c.  Shaw,  13  Misc.  (N.  Y.)  181,  34  N.  Y. 
Suppl.  5,  07  N.  Y.  St.  861. 

Sarih  CaroHno.— Vick  v.  Smith,  83  N.  C. 
80. 

South  CoTOKno.— Allston  P.  Allston,  2  Hill 
(S.  C.J  362. 

Ttaeaa. —  Bums  c.  SUacke,  (Tei.  Civ.  App. 
1809)  53  S.  W.  364;  Kennedy  v.  Davis,  2  Tex. 
Unrep.  Cas.  77. 

Vermont. —  Austin  r.  Bailey,  64  Vt.  367,  24 
Atl.  245,  33  Am.  St.  Rep.  932. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
1}  408,  4»». 

It  is  a  question  of  fact  whether  the  giving 
of  a  new  note  for  the  balance  due  has  the  ef- 
fect of  releasing  the  securitv  of  the  mortgage 
(Cadwell  c.  Pray,  41  Mich.  307,  2  N.  W.  52). 
tor  to  bring  about  such  a  result  the  new  note 
tor  the  balance  must  be  received  in  full  pay^ 
ment  (Hanson  v.  Tarboi,  47  Minn.  433,  60 
S.  W.  474). 

A  new  note  executed  to  correct  a  mistalce 
in  the  original  one  and  the  accompanying  sur- 
render of  tbe  defective  one  does  not  discharge 


the  mortgage.  Miller  v.  McCarty,  47  Minn. 
321,  50  N.  W.  235,  28  Am.  St.  Rep.  375. 

Taking  the  note  of  a  third  person  in  lieu 
of  the  notes  which  were  deecribed  in  the 
mortgage  as  being  secured  does  not  of  itself 
discharge  the  mortgage.  Balz  t'.  Shaw,  13 
Misc.  (N.  Y.)  181,  34  N.  Y.  Suppl.  5,  67 
N.  Y.  St.  861. 

Estopped  by  allowing  note  to  be  marked 
"  paid." —  Where  a  mortgagee  surrendered  the 
mortgage  note  on  payment  of  a  portion  of 
the  amount  due  and  allowed  it  to  be  marked 
"  paid,"  he  tvaa  held  to  be  estopped  to  claim 
that  a  balance  was  still  due  against  a  bona 
jitU  purchaser  of  the  property.  Finks  v. 
Buck,   (Tex.  Civ.  App.  1894)  '27  S.  W.  1094. 

Application  of  payments. —  Under  the  rule 
that  payments  by  a  debtor  will  be  applied  to 
the  discharge  of  secured  rather  than  unse- 
cured indebtedness,  although  not  specifically 
applied  by  him,  a  mortgage  was  held  to  be 
discharged  where  the  parties  had  an  account- 
ing and  new  notes  were  given,  it  appearing 
that  past  payments  by  the  mortgagor  ex- 
ceeded the  mortgage  debt.  Loeber  t'.  Langhor, 
45  Md.  477. 

Upon  an  adjustment  of  accoonts,  of  which 
a  debt  secured  by  lAirtgage  forms  a  part, 
payment  of  the  balance  due  from  the  mort- 
gagor by  a  note  operates  to  discharge  the 
mortgage.  Chris tofferson  t.  Howe,  67  Minn. 
67,  68  N.  W.  830. 

Negotiation  of  the  new  note  given  for  the 
balance  due  on  the  mortgage  was  held  not  to 
discharge  the  mortgage,  although  the  mort- 
gagee signed  the  note  to  facilitate  the  nego- 
tiation ;  and  the  assignee  of  the  mortgage 
who  had  discounted  the  note  was  allowed  to 
enforce  his  security  for  the  balance  due. 
Hyma  l".  Three  Rivers  Nat.  Bank,  79  Mich. 
167.  44  N.  W.  427. 

74.  Indiana, —  Muncie  Nat.  Bank  v.  Brown, 
112  Ind.  474,  14  N.  E.  358;  Holmes  v.  Hinckle, 
63  Ind.  518;  Duck  v.  Wilson,  10  Ind.  100; 
Jenkinson  r.  Ewing.  17  Ind.  505. 

Kansas. —  Osborne  v.  Connor,  4  Kan.  App. 
flOO,  46  Pac.  327. 

Maaaachutetta. —  Fisher  f.  Fisher,  98  Mass. 
303. 

Michigan. —  Thurber  v.  Jewett,  3  Mich.  295. 

Xew  yorfc.— Butler  r.  Miller,  !  N.  Y.  496- 
Compare  Butler  V.  Miller,  1  Den.  (N.  Y.) 
407,  where  the  mortgagor  gave  the  mortgagee 
a  warrant  of  attorney  to  confess  judgment 
for  the  mortgage  debt  and  for  another  debt, 
and  it  was  held  that  the  subsequent  proceed' 
ings  of  the  patties  evinced  an  intention  to 
substitute  the  judgment  for  the  mortgage  se- 
curity and  that  the  lien  of  the  latter  was 
gone. 

A  foitioij  the  mere  commencement  of  suit 
upon  the  mortgage  note  will  not  operate  to 
discharge  it.    Thurber  p.  Jewett,  3  Mich.  295. 
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gagoe  to  tlie  same  person  -wWX  not  operate  to  discharge  the  mortgage  on  the 
doctrine  of  merger,  unless  the  parties  so  intended  it,™  the  ]»w  being  the  same  in 
this  respect  as  in  the  case  of  mortgages  of  real  estate.™ 

D.  Obtaining  Additional  Security.  The  validity  of  a  mortgage  is  not 
affected  Ijy  the  fact  tliat  the  mortgagee  Iiolde  independent  collateral  security," 
and  acquiring  such  additional  eecnrity  does  not  operate  as  pay.ment  so  as  to 
prevent  the  mortgagee  from  enforcing  his  mortgage,^  unless  it  is  accepted  as  a 
substitute  for  tlie  orignal  collateral." 

E.  Renewal  of  Hortgage.  Where  a  new  mortgage  on  personal  property 
is  executed  in  renewal  of  an  existing  one,  whether  for  the  same  aiuonnt,  for  a 
balance  due,  or  for  a  greater  sum,  tlie  new  mortgage  will  not  operate  as  a  dis- 
charge of  the  original  security  unless  the  parties  so  mtended  it;"  but  if  the  new 


75.  Dentutm  c.  Sankey,  38  Iowa  269 ;  Mil- 
liken  r.  Condon,  7  Kan.  App.  450.  63  P&e. 
031;  Chriaty  v.  Scott,  31  Mo.  App.  331; 
BroH-n  V.  Kicb,  40  Barb.  |N.  Y.)  28.  Com- 
pare U'aUrloo  First  Nat.  Bank  r.  Etmore,  52 
Iowa  541,  3  N.  W.  547,  wiiere  merger  did  not 
take  place  bedause  there  were  intervening 
mortgages. 

A  fortiori  after  the  mortKagee  baa  parted 
wltb  Ilia  intereat  an  aaBlgnment  of  the  equity 
of  redemption  to  him  does  not  extinKiiish  the 
mortgage.  Baxter  v.  Gilbert,  12  Abb.  Pr. 
(N.  Y.)  07. 

Extiiieiiiahment  by  operation  of  law. — 
PenuinBl  property  Hubject  to  two  mort^sges 
wafl  Rold  on  eief^ution  and  purchased  by  one 
of  the  mortgagees,  who  afterward  paid  off 
the  other  mortpflge  and  then  brougbl  suit 
against  the  mnrtga^or-on  his  own  mortgage 
note.  It  was  held  that  the  mortgage  was  ex- 
tinguished by  operation  of  law.  Merritt  r. 
Niles.  25  111.  232.  But  see  Milliken  r.  Con- 
don. 7  Knn.  App.  450,  53  Pae.  531,  where  the 
purchara  of  mortgaged  chattels  at  an  execu- 
tion sale  by  the  a-iMignee  of  the  mortgage  wa* 
held  not  to  he  a  satisfaction  thereof. 

7S.  See,  generally,   MoBTGAGEa. 

77.  AyroB  i-.  Watt»on,  57  Pa.  St.  360. 

Where  a  mortgagee  lealiied  on  collateral 
•ecnrlty  and  applied  to  his  own  use  a  suffi- 
cient amount  of  the  sum  thus  received  to 
pay  the  mortf,iige,  he  could  not  maintain  an 
action  to  foreclose  (Farmsley  u.  Anderson 
Foundry,  etc..  Works,  90  Ind.  120)  ;  hut  a 
chattel  mortgage  was  held  not  to  be  dis- 
charged by  a  transfer  of  real  estate  which 
was  covered  by  a  mortgage  to  secure  the 
same  debt  unless  the  parties  intended  the 
transfer  to  operate  aa  payment  [Wilhelmi  o. 
I.eonard,  13  Iowa  .1301.  Compare  Fisher  c. 
Jones  Co.,  103  Ga.  557,  29  S.  E.  759,  where 
the  acceptance  of  neiv  notes  :"  ' 

notes  given  as  collateral  seci; 
gage  was  held  to  release  the 
further  liability. 

Unleia  the  right  to  apply  the  proceeds  is 
ezerdsed,  as  where  a  mortgagee  hank  re- 
ceived deposits  from  the  mortgagor  to  a 
^eater  amount  than  the  mortgage  debt  with 
a  right  to  apply  them  in  payment  hut  al- 
lowed them  to  he  drawn  out  on  check,  ths 
mortgage  is  not  paid.  McCord  t>.  Albany 
County  Nat.  Bank,  7  Wyo.  9,  48  Pac.  1068. 

Foteclomne  of  colUteral  mortcaie. — ^Where 

[xvm,  C] 


1  settlement  of 
ity  to  a  mort- 
lortgagor  from 


an  entire  debt  wa»  secured  by  ft  mortgage  on 
real  estate  and  a  part  of  it  by  a  chattel  mort- 
gage, the  latter  was  held  to  be  discharged 
when  the  decree  of  foreclosure  of  the  real 
estate  mortgage  became  absolute,  becausti 
that  operated,  as  payment  of  the  chattel 
mortgage  debt.  Calkins  r.  Clement,  54  Vt. 
636. 

78,  Miller  r.  Lockwood,  32  N.  Y.  293. 
Compare  Burrit  r.  Sheffer,  13  N.  Y.  Suppl. 
849,  37  N".  Y.  St.  591,  where  ft  mortgage  was 
Kiven  to  secure  a  present  Indebtedness  and 
future  loans,  and  between  the  time  when  the 
indebtedness  was  paid  and  the  future  loan 
was  made  further  security  for  such  loan  waa 
given,  but  it  was  held  that  the  mortgage 
could  be  enforced  as  security  for  the  loan 
which  was  subsequently  made. 

79.  Cobb  V.  iNblooe,  8T  Ala.  514,  6  So.  £99. 
SO.  Alabama.— iAWier   r.   Griflin,   102  Ala. 

flIO,  15  So,  238  (where  there  was  an  inter- 
vening claimant)  ;  Boyd  r.  Beck,  29  Ala.  703. 

Arkansat. —  Challls  c.  Grerman  Nat.  Bank, 
60  Ark.  88,  19  S.  W.  115,  where  the  second 
mortgage  was  defective. 

Coforodo. —  Hobkirk  v.  Walricfa,  14  Colo. 
App.  181,  SO  Pac.  414,  where  the  original 
mortgage  bad  been  delivered  to  the  mort- 
gagor but  was  reclaimed  from  him  by  the 
mortgagee  when  he  heard  of  adverse  inter- 
vening claims. 

/Hinois.— Kingman  r.  Glover,  87  Dl.  App. 
481,  where  the  new  mortgage  omitted  some 
property  which  was  covered  by  the  original 
one.  ron(ra,  Stoner  r.  Good,  81  III.  App. 
405.  Compare  Blatohford  tt.  Boyden,  122  III. 
057.  13  N.  E.  801  [a/^rming  18  111.  App.  378}, 
holding  that,  where  a  mortgage  was  fore- 
closed and  a  new  mortgage  executed  to  the 
original  mortgagee,  the  latter  must  retain 
possession  of  the  property  till  hie  mortgage 
was  recorded  or  he  would  be  postponed  to 
intervening  encumbrancers. 

loioa. —  Boone  City  Bank  r.  Radtke,  97 
Iowa  363,  64  N.  W.  435  (where  the  second 
mortgage  was  expressly  made  subject  to  an 
intervening  encumbrance)  ;  Packard  c.  King- 
man,  11   Iowa  219. 

Kaneas, —  Howard  p.  Hutchinson  Fir«t 
Nat.  Bank.  44  Kan.  649,  24  Pac  983. 

ifiehigan.—  Brown  t>.  Dunckel,  4Q  Hich. 
2B,  8  N.  W.  637. 

Mitsouri. —  Christy  c.  Scott,  31  Mo.  App. 
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note  and  mortgage  are  taken  in  payment  of  the  former  one  tliat  extinguishes  t}ie 
lien  of  the  first  mortgage." 

P.  Tender — I.  in  Qkxsbal.  A  chattel  mortgage  is  discharged  by  ft  tender 
of  the  amount  secured  thereby  on  the  law  day  of  tlio  mortgage,"  and  a  cliAttel 
mortgagee  wlio  refoses  to  accept  sucli  a  tender  is  liable  in  trover  for  not  restoring 
the  goods."*     A  tender  is  eeeential  to  the  mortgagor's  right  of  action,"  and  is  not 


S«w  rwt.— Walker  t.  Henty,  85  N.  Y. 
130;  Shviler  v.  Boutwell,  IS  Hub  (N.  Y.) 
171;  Wr»y  e.  Fedderke,  43  N.  Y.  Super.  Ct. 
335;  Grt^ry  r.  Thomas,  20  Wend.  (N.  Y.} 
17.  Compare  Hill  c.  Beebe.  13  N.  Y.  55S, 
where  the  same  result  was  reached,  althougli 
the  new  mort{[age  was  for  a  alightlj  in- 
creased amouDt. 

Tera». —  Plot^r  r.  Johnson,  (Tex.  Civ. 
App.  1894)  26  S.  W.  432,  where  the  second 
mortgage  was  to  one  of  the  joint  holders  of 
the  original  security. 

Vermont. —  Austin  r.  Bailey,  64  Vt.  307. 
24  Atl.  245,  33  Am.  Bt.  Rep.  S32,  where  the 
second  mortgage  was  for  an  increaaet^ 
amount. 

United  Btatet. — Alferitc  r.  Ingalls,  63  Fed. 
964.  Uut  see  Coz  v.  Beck,  83  Fed.  260,  hold- 
ing that  the  lien  of  the  original  mortgage 
was  gone  when  the  new  mortgage  was  exe- 
cuted to  secure  an  additional  indebtedness. 

Se«  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
1  M3. 

81.  Daly  v.  Proetis,  20  Minn.  411.  But 
see  Irwin  f.  McDowell,  (Cal.  1693)  34  Pac. 
TOS,  where  a  contract  of  pledge  was  intended 
to  supersede  a  chattel  mortgage,  but  the 
property  had  uift  been  delivered  in  pursuance 
of  the  omtract,  and  it  was  held  that  the 
ntortgage  was  not  discharged  because  the 
pledge  was  not  valid  without  delivery. 

The  jury  Seteimlnes  the  effect  of  the  exe- 
cution of  a  second  mortgage  between  the 
same  parties  on  a  prior  mortgage  covering 
the  same  subject-matter,  because  it  depends 
on  the  intention  of  the  parties.  Brown  t. 
Dunckel,  46  Mich.  20,  B  N.  W.  537. 

Tha  burden  of  proof  ia  on  a  pnichaaaT  of 
the  property  to  show  that  the  execution  of  a 
second  mortgage  on  the  same  property  and 
between  the  same  parties  was  intended  to 
operate  as  satisfaction  of  the  first.  Challis 
r.  GcTman  Nat.  Bank,  &6  Ark.  88,  10  S.  W. 
115. 

The  earlier  mortgage  wai  held  to  be  dia- 
chaiged  by  the  giving  of  a  new  mortgage  on 
the  same  property  where  there  was  a  change 
in  the  person  of  the  mortgagor  without  the 
consent  of  the  original  mortgagor  {Woodman 
V.  Hunter,  S3  Kan.  303,  30  Pac.  713)  or  in 
the  person  of  the  mortgagee  (Herr  f.  Denver 
Hilling,  Bt«.,  Co.,  13  Colo.  40fl,  22  Pac.  770, 
6  L.  R.  A.  641),  or  by  a  substantial  change 
in  the  subject-matter  covered  by  the  two 
mortgages  (Paine  i*.  Waite,  II  Gray  (Mass.) 
100).  Compare  Paul  r.  Hayford,  22  Me.  234, 
where  a  surety  who  was  protected  by  a  mort- 
gage paid  the  secured  debt  and  took  a  new 
mortgage  oa  the  same  property  to  secure  the 
amount  paid  and  it  was  held  that  the  first 
mortgage  was  discharged. 

Wkan  tke  fint  moitgaga  waa  iBvalid,  it 


wan  held  (o  be  discharged  by  the  giving  of 
a  second  mortgage  for  the  original  amount 
and  an  additional  sura,  so  that  the  second 
mortgage  was  not  invalid  as  to  the  amount 
of  the  first  mortgage.  Walker  'v.  Henry,  85 
N.  Y.  130. 

88.  Miohigan. — Shattuck  f.  Cole,  01  Mich. 
680,  52  K.  W.  09,  where  it  was  held  that  a 
mortgagee  who  took  possession  under  en  in- 
security clause  could  not  continue  to  hold 
after  a  tender. 

Miatouri. —  Johnson    r.   Simmons,   61     Mo. 


147.  7  N.  W.  747,  38  Am.  Rep.  ; 

Waakington. —  Helphrey  v.  Strobach,  13 
Wash.  128,  42  Pac.  837. 

Wiseonain.—  Rice  r.  Kahn,  70  Wis.  323.  33 
N.  W.  465  (where  the  goods  had  been  seized 
under  an  insecurity  clause  before  the  tender, 
but  the  mortgage  debt  was  not  yet  due)  ; 
Harder  t.  Hasp.  69  Wis.  286,  SA  N.  W.  US 
{holding  that  after  tender  a  mortgagee  could 
not  exercise  his  right  to  take  possession  of 
the  property  under  an  "  insecurity "  clause 
in  the  mortgage). 

United  Slates.— Mitchell  v.  Roberts,  5  Mo- 
Crary   (U.  S.)   426,  17  Fed.  776. 

See  0  Cent  Dig.  tit.  "  Chattel  Mortgages," 
f  601. 

A  tender  to  one  of  aareral  mortgagees  is 
Bufflcient  when  the  mortgage  runs  to  them 
jointly.  Flanigan  r,  Seelye,  53  Minn.  23,  65 
K.'  W.   115. 

The  loss  falls  OB  the  mortgages  who  has  re- 
fused to  return  the  property  after  a  tender 
of  the  amount  due  m  the  event  of  the  de- 
struction of  the  mortgoged  property.  Qood- 
mnn  t.  Pledger,  14  Ala.  114. 

83.  Eslow  r.  Mitchell,  26  Mich.  600  (even 
though  the  mortgagee  has  previously  sold  tho 
goods)  ;   Fuller  v.  Parrish,  3  Mich.  211. 

An  agreement  extending  the  time  for  pay- 
ment, when  supported  by  a  valid  considera- 
tion, will  entitle  a  mortgagor  to  maintain 
trover  against  the  mortgagee  after  making  a 
tender  at  the  deferred  time  for  payment. 
Pierce  c.  Hasbrouck,  40  111.  23.  Compare 
Baxter  t>.  Spencer,  33  Mich.  325,  where  a  dis- 
tinct arrangement  was  made  by  a  purchaser 
of  the  equity  of  redemption  of  mortgaged 
property  to  extend  the  time  of  payment  four 
days,  and  tender  on  the  day  named  was  held 
to  operate  aa  a  satisfaction  of  the  mortgage. 

Tender  after  the  institution  of  a  suit  by 
the  mortgagor  to  recover  the  property  is  not 
sufficient,  although  before  a  breach  of  the 
condition  of  the  mortgage.  Wildman  v.  Ra- 
denaker.  20  Cal.  015. 

84.  Brown  i\  Coon,  59  Mich.  596,  20  N.  W. 
780.  But  see  Burton  r.  Randall,  4  Kan.  App. 
693,  40  Pac.  326,  where  it  was  held  that  tha 
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excuBed  by  tbe  fact  that  tlie  debt  secnred  by  tbe  mortgage  bears  nsurions  inter- 
eat*  or  that  the  mortgagee  claims  to  be  tlie  absolute  owner  of  the  property.* 

2.  Aftbb  Dbpadlt.  Tender  after  the  law  day  of  tlie  mortgage  does  not  entitle 
the  mortgagor  to  an  actioa  of  trover,"  for  it  does  not  divest  tlie  legal  title  of  a 
mortgagee  in  possession  of  the  property  ;**  but  when  the  mortgagor  ie  in  poeees- 

mortgagOT  need  not  m&ke  a  tender  when  the 
value  of  the  pro^rtj  for  which  he  is  Biting 
the  mortgagee  m  conversion  exceeds  the 
mortgage  deBt. 

SumdetiG7  of  tender. —  It  haa  been  held 
that  the  tender  of  the  amount  due  under  the 
mortgage  muet  be  actual  and  that  an  offer  in 
the  pleadings  is  not  enou^  (Hall  v.  Ditaon, 
6  Abb.  N.  Cas.  (N.  Y.)  108,  55  How.  Pr. 
(N.  Y.)  19(,  and  that  the  tender  mustbe 
tmconditional  (Moore  t.  Norman,  62  Minn. 
83,  83  N.  W.  809.  38  Am.  St.  Rep.  628,  18 
L.  R.  A.  359;  Noyes  r.  Wyckoff,  114  N.  Y. 
204,  21  N,  E.  158,  23  N.  Y.  St.  105  laffirm- 
ing  30  Hun  (N.  Y.)  403])  and  bona  p4e 
(Horau  r.  Harrington,  130  Cal.  142,  62  Pac. 
400)  ;  but  an  offer  in  writing  to  pay  the 
amount  due  on  the  mortgage  which  was  not 
accepted  has  been  held  to  be  a  iutlicient  ten- 
der (Bartel  p.  Lope,  0  Oi-eg.  321).  Compare 
Coffin  V.  Reynolds,  21  Minn.  458,  where  the 
condition  of  a,  mortgage  waa  the  delivery  of 
wood  at  a  designDted  place  and  the  otTer  nf 
the  proper  amount  of  wood  on  the  ground 
waa  held  not  to  be  a  valid  tender  which 
would  release  the  moi-tgage. 

Sufficiency  of  tender  by  second  mortgagee. 
—  Where  a,  first  mortgagee  has  repieried 
property  from  a  second  one,  after  the  latter's 
refusal  to  deliver  on  demand,  the  second 
mortgagee  must  add  the  coata  incurred  in 
the  replevin  suit  to  ;he  amount  he  must  ten- 
der to  release  the  lien  of  tbe  first  mortgage 
(Benson  Bank  v.  Hove,  45  Winn.  40,  47  N.  W. 
44Q)  ;  but  the  second  mortgagee  need  only 
tender  the  prescribed  statutory  costs,  even 
though  the  mortgage  contains  a  stipulation 
entitling  the  mortgagee  to  more  extensive 
costs  (De  Luce  v.  Root,  12  S.  D.  141,  80 
N.  W.  181).  See  also  Hull  r.  Godfrey,  31 
Nebr.  204,  47  N.  \V.  850,  where  the  first 
mortgagee  recovered  possession  from  the  sec- 
ond mortgagee  in  a  replevin  suit  and  adver- 
tised the  property  for  sale  under  a  clause  in 
the  mortgage  authorizing  him  to  sell  when 
he  felt  insecure,  and  it  was  held  to  be  un- 
necessary for  the  second  mortgagee  to  include 
in  his  tender  the  expenses  of  advertising 
when  there  was  no  proof  that  the  first  mort- 
gagee had  reasonable  grounds  to  believe  him- 
self   "- 


The  source  from  which  the  tendered  money 
comes  is  immaterial  so  long  as  the  mortgagee 
could  have  gotten  pavment  by  accepting  the 
tender.     Eslow  r.  Mitchell.  26  Mich.  BOO. 

Authority  of  agent. —  Where  a  tender  is 
made  by  an  agent,  the  mortgagee  must  have 
a  reasonable  opportunity  to  ascertain  the 
agent's  authority'  (Eslow  i:  Mitchell,  20 
Mich.  5001  ;  hut  even  a  subagent  who  is  in- 
structed to  take  possession  of  the  mortgaged 
property  has  authority  to  accept  a  tender  of 
the  amount  due  (Wienakawsfci  r.  Wisner, 
114  Mich.  271,  72  N.  W.  177). 
[XVIII.  F.  1] 


Only  tlie  amoimt  doe  to  an  asaicnee  of  the 
mortgage  need  he  tendered  to  him  by  the 
mortgagor  in  order  to  extinguish  the  mort- 
gage lien  and  give  the  mortgagor  plenary 
ri^t  of  possession.  Stewart  c.  Brown.  48 
Mich.  383,  12  N.  W.  499,  Compare  Chandler 
V.  Loomis,  87  Iowa  151,  54  N.  W.  341,  where 
the  assignee  of  a  chattel  mortgage  had  the 
property  seized  hy  a  sheriff  and  after  expense 
had  been  incurred  for  keeping  the  property 
the  attorney  for  the  mortgagor  paid  the  aher- 
iff  the  amount  due  on  the  mortgage  and  of- 
fered his  personal  responsibility  for  expenses 
to  date,  which  the  sheriff  refused;  and  it  was 
held  that,  as  the  mortgage  was  to  be  a  lien 
for  expenses  incurred  in  keeping  the  prop- 
erty, the  tender  was  inBuHieicnt  and  was 
properly  refused. 

Tender  of  the  notei  of  a  third  peison  in 
satisfaction  of  the  mortgage  debt  does  not 
constitute  a  satisfactirn  of  the  mortgnge  and 
extinguishment  of  the  lien  on  the  properly, 
although  the  mortgagee  had  agreed  to  acoeiit 
them  previous  to  the  making  of  the  tender. 
Coleman  r.  Low,   (Miss.  1893)    13  So.  227. 

A  levy  on  the  mortgaged  property  by  the 
mortgagee  is  a  recognition,  it  has  been  held, 
of  the  validity  of  a  prior  tender  by  the  mort- 
gagor of  the  amount  due  qn  the  mortgage 
debt.  DBugbertv  v.  Byles,  41  Mfch.  61,  I 
N.  W.  019. 

85.  Lucas  r.  Latour.  6  Harr.  &,  J.  (Md.) 
100,  holding  that  a  tender  must  be  made  of 
the  amount  actually  loaned.  Compare  Shiver 
V.  Johnston.  62  Ala.  37,  where  it  was  held 
that  a  tender  of  the  principal  without  inter- 
est, kept  good  by  bringing  the  money  into 
court,  would  discharge  a  mortgage  when  the 
debt  secured  bore  usurious  interest. 

86.  Card  v.  Fowler,  120  Jlich.  646,  7B 
N.  W.  025.  Contra.  Watts  r.  Johnson,  4  Ter. 
311.  Compare  Her  v.  Baker,  82  Mich.  226,  48 
N.  W.  377,  where  it  was  held  that  n  mort- 
gsgee  of  chattels  in  possession,  who  has  sold 
part  for  enoiigh  to  pay  the  debt  and  denii-d 
the  debtor's  title  to  the  re^t,  was  liable  In 
trov?r  ^'ithout  either  tender  or  demand. 

87.  Blain  r.  Foster,  33  HI.  App.  2fl7; 
Pp-tchin  V.  Pierce,  12  Wend.  (N.  T.)  01; 
Langdon  r.  Ruel.  0  Wend.  (N.  Y.)  80;  Ack- 
ley  r.  Finch.  7  Cow.  (N.  Y.)  290;  Brown  v. 
Bement.  8  Johns.  (N.  Y.)  98.  Contra.  Low- 
ery  r.  Gregory,  60  S.  C.  14B,  38  S.  E.  25T, 
under  statute.  Compare  McClendon  f.  Wells, 
20  S.  C.  514.  holding  that  after  a  rightful 
seizure  of  mortgaged  chattels  for  breach  of 
condition,  the  mortgagor's  tender  of  the  debt 
and  costs  would  not  entitle  him  to  maintain 
an  action  for  damages. 

88.  Alabama. —  Maxwell  v.  Moore.  96  Ala- 
166,  10  So.  444,  36  Am.  St.  Rep.  190;  Frank 
V.  Pickens,  69  Ala.  389,  in  which  casei  the 
point  was  left  undecided. 

lllittoit.—  Blain  t>.  Foster,  33  111.  App.  29^ 
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sion,  a  tender  after  default  in  the  condition  of  tLe  mortgage  is  sufficient  to  dis- 
charge the  mortgage,*  and  a  tender  after  tlie  law  day  is  also  good  in  equity," 

8.  Kebphtg  Tender  Oood.  Where  a  tender  of  the  amount  due  on  a  mortgage 
is  not  made  till  after  the  matarity  of  the  mortgage  debt,  it  mnet  be  kept  good  by 
brioging  the  money  into  court;"  but  such  a  precaution  seems  to  be  unnecessary 
where  the  tender  is  made  before  a  breach  in  the  condition  of  tlie  mortgage." 

G.  What  Constitutes  Payment — l.  Codntsr-Claims  AcArasr  Hortgageb.  The 
fact  that  a  chattel  moi-tgagee  is  indebted  to  the  mortgagor  in  an  amount  equal  to 
the  mortgage  indebteduess  does  not  of  itself  discharge  a  mortgage  j**  but  an 


VisfOurt. —  Jackson  ■o.  Cunniiighaiii,  2SMi>. 
App.  364. 

Htbraaka. —  Tompkins  «.  Batie,  11  Nebr. 
147,  7  N.  W.  747.  38  Am.  Hep.  361. 

.Vnu  I'ort.— Olcott  v.  Tioga  R.  Co.,  40 
Bsri>.  [N.  Y.)  170;  Halatead  P.  Swartz,  1 
Thomos,  ft  C.  (N.  Y.)  558,  40  How.  Pr. 
IN.  Y.)  289:  Charter  c.  Stevens,  3  Den. 
IN.  V.)  33.  45  Am.  Dec.  444;  Fatchin  t>. 
Pierce,  12  Wend.  (N.  Y.)   Bl. 

South  Carolina. —  MeClendon  v.  Wells,  20 
S.  C.  514;  Reeee  p.  Lyon,  20  S.  C.  17. 

Vermont. —  Btodgett  v.  Blodgett,  4S  Vt.  32. 

United  States.—  Mitchell  v.  Roberts,  5 
McCraiy  [U.  S.)  425,  17  Fed.  776,  holding 
further  that  the  general  rule  in  this  respect 
was  not  followed  in  New  York,  Michigan, 
*ad  New  Hampshire. 

See  e  Cent.  iMg.  tit.  "  Chattel  Mortgages," 
I  502. 

SO.  Alabama. —  Maxwell  v.  Moore,  SS  Ala. 
166.  10  So.  444.  30  Am.  St.  Rep.  190. 

.Vf ftnMfco.— Knox  v.  Williams,  24  Nebr. 
830,  30  N.  W.  786,  8  Am.  St.  Rep.  220.  Cotn- 
fnrr  Gould  r.  Armagoat,  46  Nebr.  897,  65 
K.  W.  1064  (where  a  purchaser  at  execution 
ale  of  mortgaged  chattels  of  which  the  mort- 
gagor was  in  possession  tendered  the  amount 
of  the  debt  to  the  mortgagee,  who  had  sub- 
sequently-  taken  possession,  with  all  expenses 
incurred  in  taking  possession,  and  kept  the 
trader  good,  and  it  was  held  that  the  lien 
of  the  mortgage  was  therebv  divested); 
Knon  r.  Williams,  24  Nebr.  630,  39  N.  W. 
T88,  8  Am.  St.  Kep.  220  (where  the  mort- 
f»gor  made  the  t«nder  while  in  possession, 
but  the  mortgagee  refused  it  and  took  posses- 
sion of  the  property  and  it  was  held  that  the 
mortgagor  could  nisintajn  an  action  to  re- 
eover  possession  of  the  property). 

iVeio  york. —  Hutchings  c.  Munger,  41 
Barb.  ( N.  Y.)  396. 

Xorih  Carolina. —  Barbee  O.  Scoggins,  121 
K.C.  135,  28  S.  E.  2S9, 

IFiJcoiimn.— Muagat  p.  Pumpelly,  46  Wis. 


I.  1  N.  ' 


410. 


-  Blain  t.  Foster.  33  III.  App.  297; 
linden  p.   Chamberlain,  24  Mich.   305. 

Ho  ligbt  of  recsption  of  the  mortgaged 
property  is  acquired  by  the  mortgagor  by 
tender  of  the  money  subsequently  to  the  ma- 
turity of  the  mortgage  indebtedness,  but  the 
mortgagor  must  resort  to  equity.  Boone  v. 
Rsins.  7  T.  B.  Mon.   (Ky.)    384. 

Bt.  Frank  t>.  Pickens,  69  Ala.  369;  Blain 
*.  Foster,  33  HI.  App.  297;  Smith  v.  Phillips, 
47  Wis.  202.  2  N.  W.  285.  Compare  Roberts 
c.  White,  146  Meisb.  266.   15  N.  E.  SflS,  where 


a  tender  made  by  a  second  mortgagee  after 
the  flrat  mortgagee  had  brought  replevin  was 
ineffectual  because  it  was  not  kept  good  by 
bringing  the  money  into  court. 

A  tender  was  sufficiently  kept  good  by 
keeping  subject  to  the  mortgagee's  order  the 
money  which  had  been  offered  to  him  for  the 
•Towed  purpose  of  paying  off  the  mortgage 
debt  and  paying  it  into  court  at  the  trial. 
Rice  V.  Kahn,  70  Wis.  323,  35  N.  W.  465. 

98.  Stewart  f.  Brown,  48  Mich.  383,  12 
N.  W.  499;  Eslow  r.  Mitchell,  26  Mieh.  500; 
Moore  v.  Nonnan,  43  Minn.  428,  45  N.  W, 
857,  19  Am.  St.  Kep.  247,  9  L.  R.  A.  55; 
Tompkins  o.  Batie,  II  Nebr.  147,  7  N.  W. 
747,  38  Am.  Rep.  361.  See  also  Potts  p. 
Pleisted,  30  Mich.  140.  where  an  absolute 
tender  made  in  good  faith  wna  held  to  defeat 
a  subsequent  bill  to  foreclose,  although  the 
tender  was  not  kept  up.  Contra,  Rice  t>. 
Kahn.  70  Wis.  323.  35  N.  W.  465.  See  also 
Long  f.  Howard,  35  Iowa  148,  where  the 
mortgagor  was  required  to  keep  good  a 
tender  made  by  him  while  still  in  possession 
of  the  mortgaged  property  but  presumably 
after  the  maturity  of  the  mortgaged  debt. 

Under  a  statute  authorising  leplevlii  if 
mortgaged  property  is  not  restored  forthwith 
upon  payment  or  tender,  it  has  been  held 
unnecessary  to  make  profert  of  the  money  or 
to  renew  the  tender  at  the  trial.  Weeks  P. 
Baker,  152  Mass.  20,  24  N.  E.  905. 

QS.  McCullars  v.  Harkness.  113  Ala.  250, 
21  So.  472;  Hudson  t'.  Snipes,  40  Ark.  75; 
Woodland  Bank  v.  Duncan,  117  Cal.  412,  4» 
Pae.  414.  Compore  Dryer  l'.  Lewis,  57  Ala. 
551  (wherea  mortgagor  was' allowed  to  show, 
as  evidence  of  payment,  that  he  delivered  to 
plaintiff  a  note  executed  by  one  for  whom 
he  had  performed  services,  that  plaintiff  as- 
sumed payment  for  such  services,  and  that 
their  value  was  greater  than  the  amount  due 
on  the  mortgage)  ;  Putnam  v.  Osgood,  51 
N.  H.  192  (where  it  had  been  agreed  that  the 
balance  due  the  mortgagor  from  the  mort- 
gagee should  be  applied  in  satisfaction  of  the 
mortgage  unless  the  mortgagor  needed  the 
money.  The  mortgagor  balanced  the  account 
with  a  credit  entry  without  the  mortgagee's 
knowledge  and  it  was  held  to  be  a  question 
of  fact  depending  on  the  intention  of  the 
parties  whether  there  had  been  a  pro  tanto 
payment ) . 

A  bequest  by  ■  mortgagee  to  a  mortgagor 
does  not  extinguish  a  mortgage  debt  pro 
fanto,  unless  there  is  something  in  the  terms 
of  the  bequest  showing  such  an  intention. 
Harrington  V.  Brittan,  23  Wis.   541. 
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agreement  io  apply  a  claim  in  favor  of  the  mortgagor  in  payment  of  the  tijort- 
gage  will  operate  to  discharge  it,  although  sncli  claim  is  filed  in  set-off  in  anotlier 
action  between  the  parties." 

2.  Patsent  by  Thibd  Persohs  •"  — ■  a.  In  General.  Payment  of  a  debt  eecnred 
by  chattel  mortgage  may  be  made  by  a  person  other  than  the  debtor  and  with- 
out his  knowledge,"  and  where  one  who  lias  become  the  owner  of  the  equity  of 
redemption  paya  off  the  debt  the  mortgage  ia  extinguished ;"  but  a  voluntary 
payment  by  a  tlifrd  person  will  not  operate  to  diseliarge  the  mortgage  unless  that 
18  manifestly  his  intention  or  sncli  a  result  is  clearly  to  hia  interest" 


94.  McCulUrs  v.  HarkiiMB,  113  Ala.  2S0, 
21  So.  472. 

The  agreement  retarding  appUcatlon  must 
be  canied  out,  and  where  a  mortgagor  who 
worked  for  the  mortgagee  under  an  agree- 
ment  that  his  services  were  to  go  toward 
payment  of  the  mortgage  debt  was  allowed  to 
draw  almoet  all  the  amount  due  for  work  in 
cash  the  mortgage  waa  held  not  to  be  dis- 
charged. McRae  v.  Davenport,  61  Mich.  633, 
17   N.  W.  213. 

A  receiver  appointed  under  a  chattel  mort- 
gage has  authority  to  enter  into  an  arrange- 
ment whereb;  &  claim  of  the  mortgagor  for 
■errices  shall  be  satiafied  bf  a  release  of  a 
portion  of  the  property  covered  by  the  mort- 
gage. Ayera  v.  Hawk,  (N.  J.  1887)  U  Atl. 
744. 

OS.  A  payment  by  a  coowner  ol  the  mort- 
Zaged  property,  or  even  an  express  promiae 
on  his  part  to  pay  a  portion  of  the  mortgage 
debt,  does  not  bring  his  share  of  the  property 
within  a  mortgage  put,  upon  the  property  by 
hia  codwner.  Keabies  r.  Christie,  47  Mich. 
604.   11   N.  W.  400. 

S6.  Harrison  b.  Hicks,  1  Port  (Ala.)  423, 
27  Am.  Dec.  638.  See  also  Lucking  v.  Wes- 
son, 26  Mich.  443  (where  a  holder  of  a  sub- 
sequent execution  lien  on  mortgaged  chattels 
was  allowed  to  pay  off  the  mortgage  to  pre- 
vent his  own  lien  frora  being  cut  off)  ;  Downs 
p.  Kiasam,  10  How.  (U.  H.)  102,  13  L.  ed. 
346  (where  it  was  held  that  any  creditor  of 
the  mortgagor  may  pey  the  mortgage  debt 
and  proceed  against  the   property). 

07.  Clouston  P.  Gray,  4S  Kau.  31,  28  Pac. 
933;  Doolittle  r.  Naylor,  2  Boaw,  (N.  Y.) 
206.  See  also  Thompson  c.  Van  Vechten, 
27  N.  Y.  5GS,  where  a  chattel  mortgage  wsa 
held  to  tie  extinguished  by  payment,  made 
with  the  mortgagor's  money,  by  a  purchaser 
of  the  chattel  at  a  sheritT's  sale,  who  acted 
in  collusion  with  the  mortgagor  to  defreud 
bis  creditors. 

No  recovery  of  payment  mjide  by  the  pur- 
CbOMl  of  the  equity  of  redemption  can  be  had 
against  the  original  mortgagor  where  the 
purchaser  assumed  payment  of  the  mortgage 
debt.  Stuckman  i;.  Itose,  147  Ind.  402,  46 
N.  E.   08O. 

98.  Walker  v.  Stone,  20  Md.  195.  See  also 
Johnson  v.  Skowhegan  Sav.  Bank,  93  Me. 
616.  45  Atl.  501,  where  the  evidence  was 
held  insulScient  to  substantiate  the  conten- 
tion of  a  purchaser  of  the  mortgaged  prop- 
erty that  the  mortgagee  had  accepted  his 
notes  in  payment  of  the  mortgage.  But  see 
Baumgartner  v.  VoUmer,  (Ida.  1807)  49  Puc. 
729,  where  a  creditor  sought  to  subject  mort- 
[XVIII,  G.  I] 


gaged  property  of  hia  debtor  and  paid  to 
the  mortgagee  the  amount  of  the  mortgaj^ 
debt  as  provided  by  statute  and  it  was  held 
that  such  payment  discha^ed  the  niort^fa^e 
and    the    creditor    could    not   afterwaird     en- 

It  is  optional  with  the  tUrd  peraon  payini^ 
the  mortgage  indebtedness  whether  he  <flrill 
have  such  payment  operate  to  discharge  the 
mortgage  or  as  an  assignment  of  it  Brown 
<B.  Rich,  40  Barb.  (N.  Y.)  28.  Compare 
Haley  v.  Manufacturers'  P.  ft  M.  Ina.  Co., 
ISO  Mass.  292,  where  it  was  held  that  ft 
partial  payment,  made  under  a  contract  to 
purchaae  a  chattel  mortgage  by  one  not  the 
owner  of  the  equity  of  redemption,  would  not 
be  considered  as  extinguishing  the  raoTttfUgs 
pro  tanio  in  an  action  by  the  mortgagee  on 
a  policy  insuring  his  interest,  where  said 
contract  stipulated  that,  in  ease  of  the  pur- 
chaser's failure  to  complete  all  his  parents. 
the  mortgagee  should  resume  hia  right  to 
foreclose  the  mortgage, 

Taldng  up  mortgage  notea  for  the  maker* 
was  held  not  to  discharge  the  mortgage  ae- 
curing  the  notes,  when  it  was  the  intention 
of  the  parties  that  it  should  continue  in 
force  (Dillev  r.  Freedman,  (Tei.  Civ.  App. 
1900)  60  S.'W.  448)  ;  but  where  the  money- 
was  supplied  to  the  assignee  in  part  by  the 
mortgagor,  the  mortgage  is  pro  Ian  to  d  is- 
obar^ (McLemore  r.  Pinkston.  31  Ala.  266, 
68  Am.  Dec.  107).  Compare  McGillivary  c. 
Case,  107  Iowa  17,  77  N.  W.  483,  where  the 
notes  ran  to  a  corporation  and  were  tsken 
up  by  its  president  who,  it  was  held,  acted 
for  himself  and  not  in  behalf  of  the  corpora- 
tion so  that  the  mortgage  was  not  dis- 
charged. . 

A  tender  of  payment  by  a  junior  encum- 
brancer, when  accompanied  by  a  demand  foV 
an  assignment,  does  not  extinguish  the  mort- 
gage. Schmittdiel  v.  Moore,  120  Mich.  199, 
79  N.  W.   105. 

Paying  inaniance  money  to  the  mortgagee 
on  a  policy  which  liad  been  taken  out  by  him 
without  the  knowledge  of  the  mortgagor  was 
held  not  to  extinguish  the  mortgage,  but  the 
insurer  was  entitled  to  accept  an  assignment 
of  the  mortgage  and  be  BUbrogsted  to  the 
claim  of  the  mortgagee.  Bonoie  v.  lAmar  F, 
Ins.  Co.,  61  111.  400. 

Subrogation: —  Where  a  surety  pays  a 
claim  which  is  also  secured  by  a  chattel 
mortgage  executed  by  the  principal  debtor, 
the  Euret^  is  entitled  to  be  subrogated  to 
the  principal  creditor  and  can  enforce  the 
mortgage  in  bis  own  behalf.  Lewi*  v.  Palmer, 
28  N.  Y.  271. 
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b.  Indemnity  Mortgagees.  Payment  by  the  mortgagor  of  tlie  debt  for  which 
the  mortgagee  went  surety  will  discbaree  the  mortgage,"  but  payment  by 
the  snrety  will  not  have  a  like  effect'  uiileas  sncli  was  the  intention  of  the 
parties.' 

8.  Pathbnt  to  Hortoagbe  in  Iqnokance  of  AssiOHMBNT.  Where  a  mortgagor  in 
ignorance  of  an  assignment  of  tlie  mortgage  performs  the  obligations  eecnred 
thereby  for  the  benetit  of  the  mortgagee,  the  assignee  cannot  eniorce  a  second 
performance  for  liia  own  benefit.' 

4.  SATiSFAcnON  OF  DEBT  OuT  OF  HoRTOAOED  PROPEBIT.  A  transfer  of  the 
mortgaged  property  to  the  moi'tgftgee  absolutely  operates  to  extinguish  the  mort- 
gago  debt  when  that  was  the  intention  of  tlie  parties,*  but  the  transaction  must 


tov>a. —  Pftckmrd  V.  Kingman,  11  lom 
Ward  V.  De«ring,  4  T.  B.  Mon. 


Kentucky. 
(Ky.)  44. 

U9i»e. —  Fnnklia  Bank 
601. 


.   Pratt, 


Me. 


Uvme90ta. —  Harrington  v.  Samples,  30 
Uian.  20O,   30  N.  W.  S71. 

>>ic  lorfc.— Hill  p.  Be«be,  13  N.  Y.  550; 
Nenraam  c.   Finch,  25  Barb.   (N.  Y.)   173. 

A  rdesM  of  tbe  surety  by  tbB  principal 
cnditor  dischargee  the  mortgage,  alttiough 
tbe  mortgage  had  be«n  assigned  to  such  cred- 
itor and  wa-e  intended  to  tie  a  continuing 
teciuity  for  him.  Bumner  a.  Batchelder,  30 
He.  35.  Compare  Shepardson  v.  Whipple,  107 
Uaw.  279,  where  a  mortgage  was  to  indem- 
nify the  mortgagee  from  liability  on  a  bond 
to  release  attachment  and  the  bond  was  never 
executed,  but  a  receipt  for  the  property  was 
given  by  the  mortgagee  and  it  was  held  that 
protection  arainat  liability  on  the  receipt 
ras  not   within   the  condition   of  the   mort- 

1.  Draper  v.  Saxton,  118  Maes.  427;  Rog- 
ers V.  Traders'  Ina.  Co.,  6  Paige  (N.  Y,)  583; 
Knight  o.  Rountree,  99  N.  C.  389,  6  8.  E. 
702.  Compare  Chapman  v.  Jeniiins,  31  Barb. 
{S,  Y,}  164,  where  the  mode  of  payment  by 
the  surety  was  by  indorsing  a  new  note  for 
the  mortgagor  from  the  proceeds  of  which 
the  former  note  was  paid. 

8.  Packard  v.  Kingman,  11  Iowa  219;- 
Bryant  V.  PollsTd,  10  Allen  (Masa.)  81; 
Dana  ff.  Maynard,  9  Mass.  242.  But  see 
Paul  r.  Haylord,  22  Me,  234,  holding  that 
where  a  surety  paid  the  debt  for  which  he 
went  as  surety  and  took  a  new  mortgage  of 
the  Bime  goods  to  secure  to  Tiira  the  repay- 
ment of  the  money  paid  by  him,  this  was  a 
waiver  of  all  rights  acquired  under  the  first 
mortgage- 

Tbe  ninty  has  authority  to  leleise  a  mort- 
tage. executed  to  indemnify  him  from  lia- 
Ulity  as  indorser  of  certain  notes  which  /nil 
be  binding  on  bona  fide  pnrchaeere  of  the 
notes  making  no  claim  to  the  property  be- 
fore the  execution  of  the  releaae.  Thrall  V, 
Spencer,   16   Conn.   139. 

8.  Commercial  Bank  tr.  King,  107  Ala.  484, 
IS  So.  243.  Compare  Rice  v.  Jones,  Tl  Ala. 
151,  where  the  assignee  of  a  mortgage  at- 
tempted  to  recover  property  which  had  been 

J  lid  by  the  mortga^r  to  the  mortgagee  in 
ischarge  of  the  obligation  of  the  mortgage, 
Wt  it  was  held  that  he  could  not  do  so  be- 


e  into  the  hands 


eauM  the  property  had  c 
of  innocent  third  parties. 

Where  a  mortgagor  procured  «a  asalgn- 
ment  of  the  mortgage  to  secure  a  loan,  it 
waa  held  that  the  assignment  constituted  a 
pledge  end  not  a  mortgage  and  that  the 
original  mortgagee  who  made  the  assignment 
could  enforce  hia  lien  by  sale  of  the  mort- 
gaged property,  subject  to  the  intereat  of  tho 
aasignee.  Haskina  o.  Kelly,  1  Rob.  {N.  Y.) 
160,   1  Abb.  Pr.  N.  S.   (N.  Y.)   63. 

4.  Rowley  v.  Batea,  97  Mich.  406,  66  N.  W. 
769  [where  the  mortgagee  promised  to  pay 
off  another  chattel  mortgage  on  the  prop- 
erty) ;  Afcwater  v.  Underbill,  22  N.  J.  Eo. 
699  (where  the  mortgagee  agreed  to  pay  all 
the  debts  of  the  mortgagor).  Compare  Clay- 
bom  f.  Hill,  1  Wash.  (Va.)  177,  1  Am.  Dec. 
4S2,  where  a  release  of  an  equity  of  redemp- 
tion was  held  to  extinguish  a  mortgage  so 
that  the  subsequent  poBsession  of  t^e  prop- 
erty by  the  mortgagee  without  record  of  the 
release  would  render  the  tranaaction  fraud- 
ulent and  void. 

Conversely  a  transfer  in  payment  operates 
to  give  the  mortgagee  an  absolute  legal  title 
to  the  mortgaged  chattel.  Jordan  c.  Wells, 
104  Ata.  383,  16  So.  23. 

A  transfer  was  not  intended  as  payment 
where  the  mortgagee  waa  aimply  put  in  pos- 
session with  directions  to  sell  and  apply  the 
proceeds  to  the  mortgage  debt,  but  there  was 
no  conversation  aa  to  the  valuation  at  which 
the  property  should  be  taken  and  the  alleged 
application  of  the-  proceeds  was  denied- 
Quinn,  etc.,  Brewing  Co.  v.  Hart,  48  Hun 
(N.  Y.)  3B3,  1  N.  Y.  Suppl,  388,  16  N.  Y. 
St.   321. 

After  the  mortgage  has  been  assigned  to  a 
third  person,  a  conveyance  of  the  property  to 
the  mortgagee,  without  the  knowledge  of  the 
assignee,  in  satisfaction  of  the  mortgage  debt, 
will  not  operate  to  extingush  the  mortgage, 
even  though  the  assignment  is  not  recorded. 
Baxter  c.  Gilbert,  12  Abb.  Pr.   (N.  Y.)   87. 

A  puichaser  who  takes  a  bill  of  sale  from 
both  mortgagor  and  mortgagee  acquires  a. 
title  discharged  from  the  mortgage.  Bangs 
V.  Friezen,  36  Minn,  423,  32  N.  W.  173, 

A  locus  penitentiae  was  given  the  mortagee 
after  he  had  accepted  a  bill  of  sale  of  the 
mortgaged  property  in  aatiafaction  of  the 
debt,  where  the  mortgagor  had  induced  him 
to  accept  the  property  by  faUely  alleging 
that  it  was  free  from  adverse  liens.  Eamil- 
toa  t>.  Se^er,  75  111.  App.  599. 
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\  any  otlier  transfer  of  property  in  payment  of  a  delit.* 
lefault  does  not,  ipso  factOy  extin- 


be  eetabliehed  as  fully  a 

The  mortgagee's  seizure  of  the  cliattels  after  defa 

gnisli  the  mortgage,'  unless  the  value  of  the  property  is  greater  than  the  nioi-t- 

Kftge  debt ; '  but  an  absolute  disposition  of  the  property  has  been  lield  to  prevent 

the  mortgagee  from  suing  for  tiie  mortgage  debt," 

H.  Release ' — l.  in  Gbnehal.  A  parol  agreement  for  a  release  is  sufficient, 
although  the  mortgage  is  under  seal "  and  the  debt  unpaid ; "  for  no  formal  dis- 
chai^e  or  release  of  a  chattel  mortgage  need  be  executed  "  or  recorded,'*  iu  order 
to  discliarge  the  property  from  the  lieu  of  the  mortgage. 

2.  Proof  of  Discharge.  Where  a  mortgagee  who  has  exercised  his  riglit  to 
take  possession  of  the  mortgaged  property  on  the  maturity  of  the  indebtedness 
enbseqnently  delivers  it  to  the  mortgagor,  this  funiiahes  prima  facie  evidence 


The  ezisteDM  of  a  prior  lien  upon  the  goods 
which  were  turned  over  to  the  mortgagee  in 
paj'ment  of  the  mortgage  will  not  effect  the 
title  of  a.  purchHser  of  the  mortgagiMl  prop- 
erty to  whom  the  mortgagor  showed  the  mort- 
gage and  mortgage  note.  Wilkinaon  v.  Solo- 
mon, 83  Ala.  438,  2  So.  705, 

5.  Blakeslee  t'.  Roasman,  43  Wis.   116. 
When  the  validity  of  tha  trsnafer  is  in 

question  the  burden  is  on  the  mortgagee  to 
allow  that  the  sale  was  voluntarily  made  and 
the  consideration  fair.  Jones  v.  Franks,  33 
Kan.  497.  «  Pac.  78B. 

A  gift  of  an  equity  of  redemption  by  the 
mortgagor  to  the  mortgagee  is  valid  without 
any  new  consideration.  Stone  c.  Jenks,  142 
Mass.  619.  8  N.  E.  403. 

6.  Beadleston  ii.  Morton,  16  Misc.  (N.  Y.) 
72,  37  N.  Y.  Suppl.  603.  73  N.  Y.  St.  283 
(where  the  property  waa  taken  from  the  pos- 
session of  a  purchaser  of  the  equity  of  re- 
demption) ;  Moody  t).  Ellerbe,  4  S.  C.  21. 

To  the  extent  of  the  value  of  the  property 
at  the  time  of  Beimre  the  mortgage  deht  is 
extinguished  by  the  action  of  the  mortgagee 
in  taking  possession  of  the  property.  Davis 
».  Rider,  5  Mich.  423;  In  re  Haake.  2  Sawy. 
(U.  8.)  231,  11  Fed.  Cas.  No.  5,383,  7  Nat. 
Bankr.  B«g.  61. 

A  temporary  nse  of  th«  property  by  the 
moitgagee  with  the  assent  of  the  mortgagor 
does  not  extinguish  the  lien  of  the  mortgage. 
Albert  v.  Lindau,  46  Md.  334.  Contra,  Lan- 
don  V.  White,  101  Ind.  249.  Compare  Lathers 
V.  Hunt,  13  N.  Y.  Suppl.  813,  37  N.  Y.  St. 
748,  16  Daly  (N.  Y.)  349.  10  N.  Y.  Suppl. 
529.  32  N.  Y.  St.  flSI,  16  Dnly  (N.  Y.)  135, 
0  N.  Y.  Suppl.  494,  30  N.  Y.  St.  432.  where  a 
tenant  abandoned  property  which  had  been 
mortgaged  to  his  landlord  for  rent  and  the 
landlord  took  possession  of  it  and  cared  for 
it,  but  it  was  held  that  this  did  not  amount 
to  an  appropriation  of  the  property  in  satis- 
faction of  th^  mortgage  debt. 

An  application  of  part  of  the  property  to 
mortgagee's  own  use  shows  that  it  has  been 
taken  pro  tanto  in  satisfaction  of  the  mort- 
gage. Brong  p,  Brown,  42  Mich.  110,  3  N.  W. 
201.  Compare  Moody  v.  Haselilen,  1  B.  C. 
120,  where  a  debt  was  secured  by  mortgages 
on  real  and  on  personal  estnte.  the  mortga- 
gee seized  the  mortgaged  chattels,  and  it  was 
held  that  a  purchaser  of  the  equity  of  re- 
demption in  the  real  estate  could  force  the 
nwrtgagee  to  apply  the  value  of  the  chattels 
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seized  in  satisfaction  of  the  mortgage  debt  or 
show  that  they  were  lost  without  fault  on 
his  part  before  he  could  go  against  the  real 

7.  Hartmau  v.  Ringgenberg,  119  Ind.  72, 
21  N.  E.  464;  Landon  v.  White,  101  Ind.  24B; 
Urady  r.  Newman.  1  Indian  Terr.  620,  43 
S.  W.  754  (holding  that  the  mortgagee  waa 
estopped  to  set  up  a  claim  to  the  property 
through  an  adverse  title);  Olcott  v.  Tioga 
R.  Co.,  40  Barb.  (N.  Y.l  170;  Stoddard 
V.  Denison.  2  Sweeny  (N.  Y.)  54,  7  Abb.  Pr. 
N.  S.  (N.  Y.)  309.  38  How.  Pr.  (N.  Y.)  296; 
Case  P.  Boughton,  II  Wend.  (N.  Y.)  106. 
Compare  Nixon  v.  Coivert,  24  Ind.  App.  648, 
57  N.  E.  284,  where  wheat  was  delivered  to  a 
chattel  mortgagee  sufficient  to  satisfy  his 
claim  under  the  mortgage  but  no  application 
had  been  made  of  it.  Subsequently  other 
wheat  covered  by  the  mortgage  waa  sold  to  & 
third  person  and  the  mortgagee  sued  him  in 
conversion  attempting  to  apply  the  other 
wheat  (ielivered  to  him  in  payment  of  other 
advances  due  from  the  mortgagor,  but  it  was 
held  that  he  could  not  do  this.  . 

8.  Upchurch  V.  Damall,  3  Sueed  (Tenn.) 
443. 

Levy  on  the  property  in  nn  action  on  the 
mortgage  debt  does  not  constitute  a  satisfac- 
tion tlwreof  BO  as  to  release  the  mortgage 
where  the  levy  is  released  before  any  sale  of 
the  property  is  made.  Conway  v.  Wilson,  44 
N.  J,  Kq.  437,  11  Atl.  734. 

9.  Kflect  of  release  of  record. —  A  release 
of  record  executed  by  the  holder  of  the  mort- 
gage and  secured  note  will  protect  a  sulnte- 
quent  purchaser  of  the  property  against  a 
subsequent  assignee  of  the  mortgagee's  in- 
terest. Gottstein  v.  Harrington,  25  Wash, 
508,  66  Pac.  753. 

10.  Acker  v.  Bender,  33  Ala.  230. 

11.  Wallis  V.  Long,   16  Ala.  738. 

12.  House  V.  Fultz.  13  Sm.  &  M.  (Mian.) 
39;  Rickerson  p.  Raeder,  4  Abb.  Dec.  (N.  Y.) 
60.  1  Keyes  (N.  Y.)  402. 

Statutory  requirements. —  Where  it  waa  re- 
quired that  a  release  must  be  in  writing 
signed  by  the  mortgagee  or  his  agent,  a  mar- 
ginal entry  by  the  recording  officer  which  was 
not  so  signed  wna  held  not  to  defeat  the  lien 
of  the  mortgage.  Aultman  t>.  Sloan,  116 
Mich.  151,  73  N.  W.  123. 

13.  Smith  r.  Smith,  24  Me.  555;  Bigelow 
V.  Smith.  2  Allen  (Moss.)  264;  Hand  o.  Nel- 
son Distilling  Co.    46  Uo.  App.  671. 
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tbat  the  mortgago  is  satisfied."     Pajment  df  a  lai^  amonnt  over  the  mortgage 
debt  leads  to  the  same  conclusion." 

1.  Entry  of  Satisfaction'*—  l.  Gemkhallt.  The  statutory  right  of  action 
given  against  a  mortgagee  for  failure  to  enter  satisfaction  after  tlie  mortgage  debt 
19  paid  only  arises  in  favor  of  the  owner  of  the  property  "  and  against  the  mort- 
s^ee  or  Lis  assignee  of  record,"  and  after  a  proper  demand  for  such  an  entry  has 
been  made  on  the  mortgagee." 

2.  Pbaud  and  Mistake.  The  exccntion  and  filing  of  a  release  of  a  cliattel 
mortgago  are  not  conclusive  evidence  of  the  payment  thereof,'*  and  fraudulent 
misrepresentations  on  the  part  of  the  mortgagor  in  obtaining  the  release  will  jas- 
tify  its  cancellation." 


14.  Carpuiter  v.  Bridges,  32  Miu.  266. 
Snffideiic;  of  evidence.-—  Wliere  a  mort- 
gagee executed  a  written  agreement  to  dia- 
charge  a  mortgage  whioh  was  given  to  a  pur- 
chaser of  tbe  property  and  a  marginal  note 
to  this  effect  waa  made  bj  the  recording  of- 
ficer, tbe  jury  was  held  to  be  justifl^  in 
finding  that  there  had  been  a  bona  fide  dis- 
rharge.  Stowe))  v.  Goodale,  6  Cush.  (Mass.) 
452. 

19.  Vette  V.  Johnson,  43  Mo.  App.  300, 
where,  in  an  action  to  forecloee  a  chattel 
mortgage,  it  was  admitted  that  the  moTt«age 
had  been  given  four  j-ears  before  for  a  loan 
of  one  hundred  and  eighty  dollars,  and  that 
Bince  then  defendants  bad  paid  four  hundred 
ami  sixty  dollars.  Plaintiff  claimed  that  tbe 
mon^  had  been  paid  him  for  extensions  of 
the  loan  from  month  to  month,  but  it  vos 
held  that  the  jury  were  warranted  in  find- 
ing that  tbe  mortgage  had  been  paid.  Com- 
fitrt  Conley  v.  Maher,  93  Ga.  781,  20  S.  B. 
447.  n-here  tbe  receipt  and  acceptance  by  a 
mortgagee  of  one  half  the  fine  imposed  on  the 
mortgagor  of  personalty  as  a  punishment  fur 
fnndulently  selling  the  mortgaged  property 
vaa  held  to  operate  as  an  extinguishment  of 
the  mortgage. 

Applying  procveda  of  salei  in  pajrinent  of 
mortgage  debt. — -Under  an  agreement  that 
the  proceeds  of  sales  made  by  the  mortgagor 
of  the  mortgaged  property  should  be  applied 
in  payment  of  the  mortgage  debt,  sales  of 
futnre  additions  cannot  be  added  to  augment 
the  amount  of  the  raortgafjed  property  aold. 
Kackley  r.  State,  81  Ind.  437.  Compare  Ban- 
ner Cigar  Co.  F.  Kamm.  etc..  Brewing  Co., 
145  Ind.  see,  44  K.  E.  466,  where  the  mort- 
gage ms  held  not  to  be  satisfied  because  it 
7U  satisfactorily  established  that  sales  hod 
been  made  entirely  of  property  other  than 
tli«t  covered  by  the  mortgage. 

IB,  In  Indiana  it  has  been  held  that  the 
lUlute  invalidating  a  mortgage  for  mortga- 
gee's failure  to  give  receipt  for  payments 
nixdc  thereon  cannot  be  waived  by  agreement 
between  the  mortgagor  and  mortgagee. 
Zermpfe  v.  Gentrv,  153  Ind.  21B,  54  N.  E. 
SOS. 

In  Haine  there  is  no  rule  of  law  or  statute 
which  requires  the  mortgagee  in  a  chattel 
mortgage  vbieh  has  been  paid  before  fore- 
closare  expired  to  sorrender  up  or  cancel  the 
mortgage.  L(wv)e  v.  Chandler,  90  Me.  220, 
«  AtL  1058. 


17.  Thoraaa  e.  Reynolds,  2B  Kan.  304; 
Curd  I).  Brown,  3  Kan.  App.  553,  43  Pae.  84*. 

A  purchasei  of  tbe  piopnty  at  the  time  the 
cause  of  action  accrued  la  the  proper  one  to 
bring  an  action  against  the  mortgagee  for 
failure  to  enter  satisfaction  of  tbe  mortgage. 
CofTman  v.  Hillard,  44  Kan.  638,  21  Fac.  lOSS. 

18.  Parkhurat  v.  Clyde  First  Nat.  Bank, 
03  Kan.  136,  35  Pac.  1110;  Thomas  t;.  Rey- 
nolds, 29  Kan.  304. 

10.  Hall  i;.  Hurd,  40  Kan.  374,  19  Pac. 
302 ;  Clearwater  Bank  v.  Kurkonski,  45  Kebr. 
1,  63  N.  W.  133. 

A  written  notice  by  a  chattel  mortgagoi, 
who  has  paid  the  debts  secured  by  several 
mortgages  to  the  mortgagee,  to  "  have  all  my 
mortgages  marked  '  satisfied  '  on  the  record  " 
is  a  sufficient  notice  to  support  an  action  for 
tbe  statutory  penalties  for  failure  to  satisfy 
such  mortgages.  Hoffman  v.  Knight,  127  Ala. 
149,  28  So.  593. 

A  defense  to  a  statutory  action  for  «  pen- 
alty will  be  made  out  by  showing  that  the 
mortgagee  honestly  believed  that  the  mort- 
gage had  not  been  paid  (Farkhurst  c.  Clyde 
First  Nat.  Bank,  63  Kan  136,  35  Pac.  HIS) 
or  by  showing  an  entry  of  aatisfaction  after 
the  statutory  period  therefor  (Clearwater 
Bank  v.  Kurkonski,  46  Nebr.  1,  63  N.  W. 
133). 

80.  Waggoner  v.  Creighton  First  Nat. 
Bank,  43  Nebr.  84,  61  N.  W.  112.  where  no 
adverse  rights  intervened.  Compare  Boykin 
V.  Rosenfleld,  60  Tex.  115,  9  S,  W.  318,  where 
It  waa  held  that  an  entry  of  satisfaction  could 
be  shown  by  parol  to  have  been  made  by  mis- 
take when  no  one  had  been  misled  to  bis  * 
prejudice; 

Where  a  third  person  leliea  on  the  release, 
the  mortgagee  is  estopped  to  dispute  its 
validity,  although  it  was  in  fact  executed 
without  consideration.  Kennedy  r.  Strobel, 
77  Hun  (N.  Y.)  06,  28  N.  Y.  Suppl.  452,  59 
N.  Y.  St.  58.  But  see  Ross  v.  Strahom-Hut- 
ton-Evana  Commission  Co.,  18  Tex.  Civ.  App. 
es8,  46  S.  W.  398,  where  the  doctrine  of 
constructive  notice  from  record  of  a  mort- 
gage was  applied  in  favor  of  a  mortgagee,  but 
tbe  same  rule  regarding  a  mistaken  release 
which  was  fraudulently  recorded  was  not  ap- 
plied in  favor  of  a  purchaser. 

21.  Lynch  e.  Tibbits,  24  Barb.  (N.  Y.)  01, 
where  the   mortgagee  was  induced  by  fraad 
to  accept  a  new  mortgage  on  different  prop- 
er^ and  his  failure  to  tender  back  the  new 
[XVIII.  I,  2] 
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a.  Actions  TO  Enforce  Pbhaitt  —  8.  in  Qenerat  A  complaint  in  an  actioi» 
for  a  penalty  is  snfficient  where  it  states  the  date  wheu  the  mortgage  wa» 
recorded  and  when  it  was  due,  that  tlie  mortg^ee  failed  to  eatisf  j  the  morti;age 
after  the  secured  debt  had  been  paid,  and  that  Ee  had  been  notified  in  writing  to 
release  the  same,^ 

b.  Damagres  Recoverable  AgaUist  Hortgragee.  Under  a  statute  providing  a 
penalty  for  mortgagee'^  failure  to  release  the  mortgage  after  it  has  b^n  eatigtied^ 
It  lise  been  held  itnnecesBary  for  the  mortgagor  to  prove  any  damage  ;^  and  the 
fixing  of  a  detiuite  sum  as  a  penalty  does  not  prevent  the  additional  recovery  of 
such  damages  as  were  the  natural  result  of  the  mortgagee's  omission." 

XIX.    RIGHTS  AND  INTERESTS  OF  PARTIES  AFTER  DEFAULT. 

A.  Title  to  the  Property.  Except  in  a  few  jurisdictions  an  absc^ute  legal 
title  to  mortgaged  pereonal  property  passes  to  the  mortgagee  immediately  npoii 
the  failure  of  the  mortgagor  to  perform  the  condition  of  the  mortgage;"  the 


mortgage  did  not  prevent  him  from  repudiat- 
ing- the  release  when  it  had  not  gone  into  ef- 
fect as  between  the  immediate  partiee.  I^m- 
bert  V.  Leland,  2  Sweenj  (N.  Y.}  21B.  Com- 
pare Bloch  t>.  Edwards,  lie  Ala,  90,  82  So. 
600,  where  it  was  held  that  a  mortgagee 
would  be  estopped  to  retain  the  new  prop- 
erty received  as  security  and  also  to  deny  the 
agreement  for  the  release  of  the  property 
formerly  held. 

Minepresentatioa  in  lesard  to  the  value  of 
{aodi  from  which  a  mortgage  has  been  re- 
leased does  not  afford  a  ground  for  canceling 
a  release  because  the  statements  of  value  were 
mere  opinions  upon  which  the  mortgagee  was 
not  justified  in  relying.  Hoffman  t>.  Wilhelmi, 
es  Iowa  6t0,  27  N.  W.  483. 

A  lelease  by  mortgagee  aftet  an  Assign- 
ment of  his  rights,  a£  where  a  judgment  was 
secured  by  a  chattel  mortgage  and  the  mort- 
gagee assigned  the  j'udgmi..  t  and  then  entered 
satisfaction  thereof,  will  give  those  buying  in 
good  faith  a  right  to  treat  the  property  as 
released  from  the  mortgage.  Page  v.  Benson, 
22  111.  484. 

22.  Hoffman  c.  Knight,  127  Ala.  149,  28 
So.  663. 

A  declaration  may  ptopetly  join   i 


,  lect.  Giffen  p.  Barr,  60  Vt.  698,  15  Atl.  190. 
Evidence  of  usury  in  the  mortgage  note  ii 
admissible  on  the  question  whether  the 
amount  legally  due  had  been  paid  before  de- 
fendant was  called  upon  to  discharge  the 
mortgage.  Giffen  v.  Barr,  80  Vt.  699,  15  Atl. 
190. 

23.  Hoffman  c.  Knight,  127  Ala.  149,  28 
So.  593. 

24.  Deering  v.  Miller,  33  Nebr.  854,  50 
N,  W.  1050.  Compare  Giffen  c.  Barr,  80  Vt. 
699,  15  Atl.  190,  where  it  was  held  that 
exemplary  damages  beyond  the  amount  of 
the  pnalty  could  not  be  recovered. 

Allegations  of  damages. —  Under  an  alle- 
gation of  "  other  damages,"  a  mortgagor  can- 
not recover  for  his  time  and  expense  in  going 
to  a  third  person,  falsely  stated  by  the  mort- 
gagee to  have  the  mortgage  in  his  possession, 
to  ascertain  whether  it  had  been  dischai^edj 
[XVIII,  I.  8,  a] 


as  such  damages  were  recoverable,  if  at  all, 
only  on  a  special  allegation.  Giffen  c.  Barr, 
flO  Vt.  599,  IS  AU.  190. 

25.  Alabama.—  Merviue  v.  WbiU,  60  Ala. 
388;  Brown  e.  Lipscomb,  9  Port,  (Ala.)   472. 

California. —  Wright  v.  Ross,  38  Cal.  414; 
Heyland  v.  Badger,  3S  Cal.  404;  Moore  v. 
Murdock,  28  Ca).  514. 

Coiorado.— Horn  c.   Beitler,   12  Colo.   310, 

21  Pac.  186;  Croclcer  v.  Bums,  13  Colo.  App. 
64,  56  Pac.  199;  Cassidy  v.  Harrelson,  1  Colo. 
App.  458,  29  Pac.  525.  In  Hammond  r.  Sol- 
liday,  8  Colo.  GIO,  9  Pac.  7BI,  it  was  held  that 
a  receiver  appointed  over  the  estate  of  the 
mortgagor  could  not  interfere  with  the  right- 
ful posaeBsion  of  the  mortgagee  after  default. 

Worida.— Phillips  f.  Hawkins,   1  Fla.  301. 

/^iinoii.— Whittemore  I).  Fisher,  132  III. 
243,  24  N.  E.  63fi ;  McConnell  c.  People,  84  111. 
683;  Simmons  v.  Jenkins,  76  111.  479;  Lar- 
mon  V.  Carpenter,  70  111.  649;  Durfee  ». 
Grinnell,  60  111.  371;   Constant- c.  Matteson. 

22  III.  S46;  Rhines  v.  Phelps,  8  111.  456. 
loica. —  Bean  r.  Barney,  10  Iowa  498. 
Kentucky. —  Brown    c.    Phillips,     3     Bush 

(Ky.)  658;  Brookover  c.  Hurst,  1  Mete. 
(Ky.)  665. 

JIatne.— Winchester  v.  Ball,  54  Me.  658; 
Flanders  c.  Barstow,  18  Me.  357. 

J/icftisan.— Thurber  v.  Jewett,  3  Mich.  295 ; 
Tamahill  v.  Tuttle,  3  Mich.  104,  61  Am.  Dec. 
480. 

Jfinnesofa. —  Gates  t.  Smith,  2  Minn.  30. 
See  also  Melin  t.  Reynolds,  32  Minn.  52,  10 
N.  W.  81,  where  it  was  held  that  the  mort- 
gagee of  an  undivided  half  interest  in  prop-  . 
ertj  was  after  default  a  tenant  in  common  of 
the  whole  and  therefore  entitled  ti 
of  the  whole  against  a  stranger. 

Ift«st8st;ipi.~  Illinois  Cent.  R,  Co.  r.  Haw- 
kins, 66  Miss.  200,  3  So.  410;  Everman  r. 
Robb,  52  MisH,  Ita.^,  24  Am.  Rep.  682;  Stamps 
0.  Gilman,  43  Miss.  466;  Thomhill  t'.  Gilmer, 
4Sm.  4  M.   (MiBS.)   153. 

Iftssourt. —  State  t.  Adams,  76  Mo,  605 ; 
Bowens  v.  Benson,  67  Mo.  26;  Robinson  c. 
Campbell,  8  Mo.  386;  Holmes  v.  Straybom- 
Hutton- Evans  Commission  Co.,  81  Mo.  App. 
97 ;  Jones  v.  H.  Martini  Furnishing  Co.,  77 
Mo.  App.  474;  Jacks<ni  t>.  Cunningham,  28 
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Gontraiy  doctrine  treats  cliattel  mortgages  like  morteagee  of  real  estate  aa  mere 
secant;  and  requires  farther  action  on  the  part  of  tae  mortgagee  to  get  the  title 
out  of  the  mortgagor.^ 


Mo.  App.  3M;  State  v.  Carroll,  24  Mo.  App. 
358;   Beckhkm  v.  Carter,  19  Mo.  App.  599. 

K«brc»ka. —  Lathrop  r.  Cheney,  29  Nebr. 
464.  45  N.  W.  617. 

Nvoada. —  BiTKiit  b.  Caraon  River  Lumber- 
ing Co.,  3  Ner.  313,  93  Am.  Dec.  403. 

A'ew  BantfWkira. —  Leach  V.  Kimball,  34 
N.  U.  S68. 

Sew  JtrMt/.—  Ba.n  «.  Snowhill,  14  N.J.  L. 
S;  FrEeman  e.  Freeman,  17  N.  J.  Bq.  44. 
Compare  Woodaide  v.  Adams,  40  N.  J.  L.  417, 
«ber«  the  mort^tagor  continued  to  have  an 
interest  in  the  property  until  it  wm  ertin- 
piished  by  sale  or  bj  foreclosure. 

/few  yorJc.— Tremaine  v.  Mortimer,  128 
N.  Y.  1,  27  N.  E.  1060,  38  N.  Y.  St.  740; 
Leadbetter  r.  Leadbetter,  125  N.  Y.  2»0,  26 
X.  E.  265,  34  N.  Y.  St.  02D,  21  Am.  St.  Rep. 
73S;  Judson  v.  Easton,  68  N.  Y.  664;  Lewis 
V.  Palmer,  28  N.  Y.  271;  MattiKon  v.  Baucua, 

1  N.  Y.  295 ;  Cody  v.  Springfield  First  Nat. 
B«ik,  63  N.  Y.  App.  Div.  190,  71  N.  Y.  Suppl. 
277:  Champlin  r.  Johnson,  39  Barb.  (N.  Y.) 
«06;  Dane  c.  Mallory,  16  Barb.  (N.  Y.)  46; 
Swift  V.  Hart,  12  Barb.  (N.  Y.)  530;  Hunt- 
in^t^m  V.  Mather,  2  Barb.  (N.  Y.)  538,  0 
N.  Y.  L(«.  Obs.  206;  Fulver  t>.  Richardson,  3 
Thompx.  &  C.  (N.  Y.)  436;  Halstead  v. 
Swarti.  I  Thoinp*.  &  C.  (N.  Y.)  559,  46  How. 
Pr.  (N.  Y.)  299;  Wray  ».  Fedderke,  43  N.  Y. 
Super.  Ct.  335:  Stoddard  c.  Denison,  2  Sween7 

(K.  y.)  54.  7  Abb.  Pr.  N.  S.  (N.  Y.)  300,  38 
How.  Pr.  (N.  Y.)  206;  Pratt  v.  Stile*,  0  Abb. 
Pr.  (N.  Y.)  150,  17  How.  Pr.  (N.  Y.)  211; 
Charter  r.  Sterens,  3  Den.  (N.  Y.)  33,  45 
Am.  Dec.  444;  Patchin  v.  Pierce,  12  Wend. 
(N.  Y.)  61  r  Ferguson  c.  Lee,  9  Wend.  tN.  Y.) 
258:  Langdon  p.  Btiel,  9  Wend.  (N.  Y.)  90; 
Ackley  c.  Finch,  7  Cow.  (N.  Y.)  290;  Brown 
r.  Bement,  B  Johns.  (N.  Y.)  9Q;  Roger?  v. 
Traders'  las.  Co.,  6  Paige  (N.  Y.)   583. 

Orttgon. —  Reinstein  P.  Roberts,  34  Oreg.  87, 
55  Poc.  00,  75  Am.  St.  Rep.  564. 

Sotith  Carolina.—  Martin  v.  Jenkins,  El 
S.  C.  42,  27  8,  E.  047 ;  National  Exch.  Bank 
r.  Holman,  31  S.  C.  Ifll,  9  S.  E.  824;  Ex  p. 
Rnobeloch.  26  8.  C.  331,  2  8.  K.  612;  Wil- 
liams c.  Dobaon,  26  8.  C.  110,  1  S.  F.  421; 
HcClendon  r.  Wells,  20  8.  C.  614;  Wolff  v. 
Parrell,  3  Brer.  (S.  C.)  68;  Pledger  c.  Man- 
deville,  1  Brer.   (S.  C.)  286. 

FBTTnonl.— Blodgett  v.  Blodgett,  48  Vt.  32. 

Witeotuin Lowe  c.  King,  66  Wis.  31,  13 

N.  W.  892;  Smith  v.  KoDst,  SO  Wis.  360,  7 
N.  W.  2B3;   Smith  v.  Phillips,  47  Wis.  202, 

2  N.  W.  285;  Flanders  v.  Thomas,  12  Wis. 
410;  Nichols  V.  Webster,  2  Finn.  (Wis.)  234, 
I  Chandl.  (Wis.)  203. 

United  8tate».~  St.  Paul  MerchanU'  Nat. 
Bank  e.  HcLaag^lin,  1  HcCrary  (U.  S.)  268, 
S  Fed.  128;  /n  fw  Haake,  2  Saw;.  (U.  S.) 
231,  II  Fed.  Gas.  No.  5^83,  7  Nat.  Bankr. 
E«B.  61. 

See  0  Cent.  Dig.  tit.  "  Chattel  Mortgagee," 

law. 


Beaudng  the  property  to  poawMion  by  the 

mortgagee  is  not  necessary.    Hulsen  v.  Wal- 
ter, 34  How.  Pr.   (N.  Y.)  386. 

Mortgagor  holda  aa  bailee  merely  when  he 
is  allowed  to'  retain  possession  after  default 
in  performance  of  the  condition  of  the  mort- 
gage. Baltee  r.  Ripp,  1  Abb.  Dec.  (N.  Y.) 
78,  3  Keyes  (N.  Y.)  210;  Porter  v.  Parmly, 
43  How.  Pr.  (N.  Y.|  445.  Compare  Moody  c. 
Uaselden,   1  S,  C.   129,  where  the  mortgagor 


eoming  bond,  and  it  was  decided  that  he  held 

Tbe  only  qualification  upon  the  mortgagee'! 
title  is  the  mortgagor's  right  to  redeem  the 
property  by  paying  tbe  mortgage  debt.  Lam- 
bert V.  Leland,  2  Sweeny  (N.  Y.)  218;  Stod- 
dard V.  Denison,  2  Sweeny  (N.  Y.)  54,  7  Abb. 
Pr.  N.  8.  (N.  Y.)  309,  38  How.  Pr.  {N.  Y.) 
296.  But  see  Greene  v.  Dingley,  24  Me.  131, 
where  the  mortgagee  took  the  mortgaged 
property  into  his  possession,  after  the  money 
hod  become  payable,  with  the  full  understand- 
ing of  the  parties  that  the  same  was  taken  in 
full  discharge  of  the  note  secured  by  the 
mortgage,  and  it  was  held  that  his  title  be- 
came perfect,  and  nothing  short  of  a  repur- 
chase would  restore  the  mortgagor  to  his 
former  rights.  Compare  Hixon  v.  Hubbell,  4 
Okie.  224,  44  Fac.  222,  where  it  was  held  that 
all  interest  of  a  mortgagor  in  mortgaged 
property  could  be  divested  by  actual  delivery 
of  poflsesaion  to  the  mortgagee  in  satisfaction 
of  the  mortgage  debt. 

Two  persona,  each  holding  a  note  secured 
by  a  chattel  mortgage  running  to  tbe  two 
jointly,  become  tenants  in  common  of  the 
mortgaged  property  upon  default  in  payment 
of  the  notes.  Ashland  Lodge  No.  63,  I.  0. 
O.  F.  o.  Williams,  100  Wis.  223,  75  N.  W. 
954.  09  Am,  St.  Rep.  912. 

26.  If  iehij7an.— Kohl  c.  Lynn,  34  Mich, 
360;  Baxter  v.  Spencer,  33  Mich.  325:  Cary 
p.  Hewitt,  26  Mich.  228;  Lucking  v.  Wesson, 
26  Mich.  443. 

Nebraska. —  Gould  p.  Armagost,  48  Nebr.  - 
8B7,  85  N,  W.  1064 ;  Camp  c.  pQllook,  45  Nebr. 
771,  64  N.  W.  231;  Sharp  p.  Johnson,  44 
Nebr.  16S,  62  N.  W.  466 :  Randall  v.  Persons, 
42  Nebr.  807,  60  N.  W.  898;  Musser  c.  King, 
40  Nebr.  892,  59  N.  W.  744,  42  Am.  St.  Rep. 
700. 

North  Dakota.— 8».ntaTd  c.  Duluth,  etc, 
Elevator  Co.,  2  N.  D.  6,  48  N.  W.  434. 

Oregon. —  Chapman  p.  State,  5  Oreg.  432. 
But  see  J.  I.  Case  Threshing  Mach.  Co.  p. 
Campbell,  14  Oreg.  460,  13  Pac.  324,  where  the 
doctrine  that  a  chattel  mortgage  passes  no 
title  was  severely  criticized, 

Tflxos.— •  Soell  c.  Hidden,  86  Tex.  182,  10 
8.  W.  1087;  Wright  v.  Henderson,  12  Tex, 
43. 
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6.  Rlgbt  to  Possession—  l.  Ih  Qenebal.  Witli  the  legal  title  wliich  tlie 
mortgague  acquires  upon  a  breach  in  the  condition  of  tlie  mortgage,  he  also 
obtains  an  iimnediate  right  to  possession  of  the  property;"  it  is  uot  necessary 
that  tlio  mortgagor  coDsent  to  the  taking  of  poeeession,^  and  the  mortgagee  s 
right  to  possession  is  not  defeated  by  a  tender  of  the  mortgage  debt  after  default.^ 


vest  in  him  a.  legal  title  which  is  subject  to 
attachment.  Voorhies  v.  Heaneea}',  7  Wash. 
24S,  34  Pac.  931. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgagei," 
S  293. 

Some  interest  temains  in  the  mortKagor, 
even  after  default,,  it  has  been  held,  until  the 
mortgage  has  been  foreclosed  or  the  right  of 
redemption  is  lost  hy  lapse  of  time.  Frank- 
enthal  v.  Mayer,  64  III.  App.  ISO. 

27.  Aiofiomo,— Burns  r.  Campbell,  71  Ala. 
271,  holding  that  the  right  to  take  poseeaaion 
was   unaffected   by  partial   paymeatB   on   the 


875. 


jrtgage. 


rontM. —  Gilchrist  p.  Patterson,  18  Arfc. 


rl Jinou.— Whittenore  C.  Fisher,  132  III. 
243,  24  N.  E.  630;  O'Neil  r.  PattarBOn,  52  Ul. 
App.  2e. 

Indiana. —  Burton  ti.  Tannehill,  fi  Blackf. 
(Ind.)  470. 

/otca. —  Bradl^  e.  Redmond,  42  Iowa  462. 
Compare  Norris  v.  Hix,  74  Iowa  624,  38  N.  W. 
366,  where  the  mortgagee  was  held  to  be  en- 
titled to  possession  against  a  junior  mort- 
gagee of  part  of  the  property,  even  though  he 
had  releaaed  from  his  mortgage  the  property 
not  covered  by  the  junior  mortgage. 

Kentucky.— Brovn  v.  Phillips.  3  Bush  (Ky.) 
650;  Swigert  v.  Thomas,  7  Dana   (Ky.)   220. 

ifafne.— Greene  f.  Dingley,  24  Me.  131. 

Uassachusetta. —  Simpson  t'.  McFarland,  18 
Pick.  (Mass.)  427,  29  Am.  Dec.  602,  holding 
that  a  mortgagor  could  not  plead  property  in 
a  sheritf  after  an  attachment  had  been  dis- 
solved. 

Minneaota. —  Close  v.  Hodges,  44  Minn.  204, 
46  N.  W.  335;  Kellogg  t.  Olson,  34  Minn. 
103,  24  N.  W.  364.  Compare  Thompson  v. 
Scheid,  3B  Minn.  102,  38  N.  W.  801,  12  Am. 
St.  Hep-  619,  holding  that  the  mortgagee  was 
entitled  to  possession  only  for  the  purpose 
of  foreclosure  and  that  he  could  not  recover 
the  value  of  the  use  of  the  property  as  special 
.  damages  in  replevin. 

Uississippi. —  Dreyfus  v.  Cage,  62  Mias.  733. 

Jfmouri. —  Bowens  c.  Benson,  57  Mo.  26; 
Pace  L-.  Pierce.  49  Mo.  303 ;  Lacey  v.  Giboney, 
38  Mo.  320,  88  Am.  Dee.  145. 

Nebraska. —  Lathrop  u.  Cheney,  29  Nebr. 
454,  45  N.  W.  817. 

NeiD  Jersey.—  Hall  v.  Snowhill,  14  N.  J.  L. 
8,  holding  that  an  agreement  between  the 
parties  as  Co  the  temporary  possession  did 
not  alter  the  rights  of  the  mortgagee. 

■SoiC  rorfc.— Talmau  v.  Smith,  39  Barb. 
(N,  Y.)  390;  Baumann  tJ.  Post,  16  Daly 
(N.  Y.)  385,  12  N.  Y.  Suppl.  213,  34  N.  Y. 
St.  308,  20  Abb.  N.  Caa.  (N.  Y.)   134. 

OAio.— Root  V.  Davis,  51  Ohio  St.  20,  36 
N.  E.  889,  23  L.  R.  A.  445. 

South  Carolina. —  Martin  c.  Jenkins,  SI 
S.  C.  42,  27  S.  E.  917. 


[XIX,  B,  I] 


Wisoonaxn. — Cotton  v.  Watkina,  6  Wis.  629. 

United  jSrafes.— People's  Sav.  Inst.  c.  Miles, 
70  Fed.  252,  22  C.  C.  A.  152,  holding  that  this 
right  was  not  affected  by  the  South  Dakota 
statute.  Merchants'  Nat.  Bank  tr.  Mclaugh- 
lin, 2  Fed.  128. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  286. 

Right!  of  auigiin  in  bankruptcy. — A 
mortgagee  may  be  prevented  from  taking  pos- 
session of  mort^ged  chattels  after  the  ma- 
turity of  the  mortgage  from  an  assignee  in 
bankruptcy,  although  the  assignee  has  no 
funds  to  redeem,  as  the  court  may  order  a  sate 
of  the  property.  Foster  v.  Ames,  1  Lowell 
(U.  8.)  313,  9  Fed.  Caa.  No.  4,965,  2  Am. 
L.  T.  Bankr.  Rep.  65,  2  Nat.  Bankr.  R^. 
466. 

Undet  the  Uwa  of  Tezaa  a  mortgagor  of 
personal  property  is  entitled  to  possession  of 
it  till  foreclosure.  Roach  c.  St.  Louis  Type 
Foundry,  21  Mo.  App.  118. 

The  m(irtgagoi*B  receiver  in  supplementary 
proceedings  could  not  after  default  maintain 
trover  against  the  mortgagor  for  refusing  to 
surrender  poseeseion,  since  neither  party  hod 
any  longer  an  interest  subject  to  conversion. 
Gardner  c.  Smith,  29  Barb.   (N.  Y.)   68. 

28.  Meyer  Bros.  Drug  Co.  v.  Self,  77  Mo. 
App.  284.  Contra,  McCIellan  f.  Gaeton,  18 
Wash.  472,  51  Pac.  1062.  See  also  Van 
Dusen  v.  Arnold,  5  S.  D.  588,  59  N.  W.  QBi, 
where  a  mortgagee  took  possession  of  the 
mortgaged  chattels  to  foreclose  his  mortgage 
and  i1>  seems  would  have  been  liable  to  the 
mortgagor  for  a  conversion  but  for  the  fact 
that  the  element  of  non-consent  by  the  mortr 
gagor  was  not  proved^ 

The  aneat  of  the  mortgagor  upon  process 
issued  to  recover  the  debt  secured  oy  the 
mortgage  does  not  affect  the  right  of  the 
mortgagee  to  take  possession  of  the  mort- 
gaged property.  Hamilton  v.  Brederoan,  12 
Rich.  (S.  C.)  464.  See  also  Stilwell  v.  Von 
Eppa,  1  Paige  (N.  Y.)  015. 

88.  Blain  v.  Foster,  33  111.  App.  2B7;  Mc- 
Ciendon  f.  Wells,  20  S.  C.  614;  Reese  r. 
Lyon,  20  S.  C.  17. 

Mortgagor  cannot  maintain  on  action  after 
default  in  regard  to  the  mortgaged  prop- 
erty because  his  right  of  possession  has 
ceased.     Jayne  P.  Dillon,  28  Miss.  233. 

Indemnity  mortgages. —  Where  a  mortgage 
is  given  to  indemnify  one  as  surety  tor  the 
mortgagor,  the  mortgagee  is  entitled  to  pos- 
session of  the  mortgaged  property  when  the 
debt  for  payment  of  which  he  is  surety  be- 
comes due  and  is  unpaid  (Mattingly  v.  Paul, 
as  Ind.  95:  Spaulding  v.  Scanland,  4  B.  Man. 
(Ky.)  365),  for  otherwise  the  transaction 
would  be  open  to  the  objection  that  the  mort- 
gagor was  allowed  to  remain  in  possession 
after  default  (Dunlap  v.  Epler,  88  HL  82); 
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2.  Effect  of  Shpiilattons  in  thb  Hobtoage.  A  etipuktion  tliat  on  default  the 
mortgagee  may  take  poeaession  and  sell  is  valid,*'  but  tlie  penniBsion  to  take  pos- 
session confers  no  greater  right  tlian  t)ie  mortgagee  would  liave  had  hy  operation 
of  law ;  ^'  and  although  a  mortgage  authorizes  a  mortgagee  to  sell  the  property  od 
default,  this  does  not  prevent  tlie  title  from  becoming  absohite  in  him  without  a 
safe." 


and  a  fortiori  the  surety  is  entitled  to  pos- 
wssioD  of  the  mortgaged  property  when  he 
has  paid  the  debt  for  which  he  went  as 
guretT  (Mills  r.  Ualott,  43  Ind.  248).  Cam- 
fare  Norris  f,  Hii,  74  Iowa  521,  38  N,  W. 
395,  where  the  surety  indorsed  his  mortgage 
□ote  over  to  the  holder  of  the  secured  claim 
as  further  collateral  and  the  note  was  reas- 
signed after  the  surety  had  paid  the  debt  and 
it  was  held  that  the  surety  was  entitled  to 
the  possession  of  the  property  covered  by  the 
mortgage. 

The  mortiagee  incura  no  liability  as  a 
treipuser  in  taking  possession  of  the  prop- 
erty corered  by  the  mortgage  after  forfeiture 
of  the  condition.  Biyant  v.  WoodrulT,  5 
N.  Y.  Leg.   Oba.  139. 

An  agieement  for  temparary  poaseuion  to 
be  in  the  mortgagor  after  default  will  not 
make  it  a  eonreraion  for  the  mortgagee  to 
refuse  to  give  up  postesaion  when  the  mort- 
gagor demands  it,  not  (or  temporary  use  but 
B9  general  owner.  Bell  v.  Shrieve,  14  111. 
482. 

In  tqtdty,  it  has  been  held,  a  mortgagee  ia 
not  entitled  to  have  the  mortgaged  property 
.  delJTercd  to  him  in  specie  and  to  nave  an 
account  far  the  rents  and  profits,  but  the 
dattela  must  be  sold  and  sufficient  of  the 
proceeds  appropriated  to  the  payment  of  the 
mortgage  debt.  Whitmore  c.  Parley,  3 
Humpbr.  (Tenn.)  SS. 

ESect  of  cUim  In  aet-oS  on  riKht  to  poi- 
Kuion. —  Where  unliquidated  damages  in 
contract  exceed  the  mortgage  debt,  the  mort- 
gagee is  not  entitled  to  possMsion  of  the 
property  covered  by  the  mortgage  as  against 
the  mortgagor  who  pleads  such  damages  in 
la  aetioir  founded  upon  the  note  and  mort- 
gage. Gardner  v.  Risher,  35  Kan.  93,  10  Pac. 
584.  Compare  Spicer  r.  Hoop,  51  Ind.  365, 
where  a  printing  establishment  was  sold,  a 
mortgage  was  given  for  the  purchase-price, 
and  the  seller  agreed  not  to  engage  in  the 
same  business ;  upon  a  breach  of  his  agree- 
ment by  the  seller  it  was  held  that  he  could 
be  enjoined  from  prosecuting  an  action  to  ob- 
tain possession  of  the  mortgaged  property. 

30.  Scott  V.  DavU,  4  Kan.  App.  4B8,  44 
Pac.  1001  (holding  that  it  did  not  authorize 
uother  county  to  sell  where  the  mortgage  re- 
quired the  mortgagor  to  keep  the  property 
within  the  county)  ;  Marseilles  Mfg.  Co.  v. 
Pttty.  62  Nebr.  715,  87  N.  W.  544.  Compare 
Ktetei  V.  Qreene,  16  N.  Y.  Suppl.  498,  41 
N.  Y.  St.  452,  where  it  was  held  that  the 
mortgagee's  title  to  tbe  goods  on  default  was 
got  affected  by  the  fact  that  the  mortgagor 
kad  moved  away  from  his  residence  and  hod 
■lored  the  goods  on  the  premises  of  a  third 
person,  and  that  a  purchaser  from  the  mort- 
gagor after  default  came  into  possession  of 


them  there;  the  mortgagee  being  entitled  to 
the  goods  as  much  in  one  place  as  another. 

The  death  of  tbe  mortgagor  does  not  defeat 
a  proviaioo  in  a  mortgage  that  the  mortgagee 
nray  take  possession  of  the  property  on  de- 
fault in  performance  of  tbe  condition  of  the 
mortgage,  but  the  right  may  be  exercised 
against  the  mortgagor's  executor.  Furdin  t'. 
Archer,  4  S.  D.  64,  54  N.  W.  1043. 

Election  in  moitsagee. —  It  was  held  that 
the  mortgagee  had  an  election  as  to  when 
he  would  declare  a  default  where  a  mortgage 
provided  that  be  might  take  possession  upon 
default  in  payment  ot  notes  secured  thereby 
or  of  any  of  them  (Chapin  v.  Wbitsett.  3 
Colo.  316) ;  and  where  notes  although  not  due 
by  their  terms  should  become  payable  on  the 
happening  of  certain  contingencies  which  in 
fact  occurred  (Wilson  p.  Rountree,  72  III. 
570 ;  McConnell  v.  Scott,  87  III.  274 ;  Barbour 
V.  White,  37  III.  164). 

A  default  in  payment  of  interest  may  be 
made  a  condition  upon  which  the  mortgagee 
may  take  poasesaion  of  the  property,  although 
a  statute  provides  that  a  mortgagee  is  not 
entitled  to  possession  unless  authorized  by 
the  express  terms  of  the  mortgage.  Flinn  V, 
Ferry,  127  Cai.  848,  60  Pac.  434. 

Conatmctlon  of  requirement  for  five  day^ 
notice. —  Where  five  days'  notice  was  re- 
quired in  a  mortgage  authorizing  the  mort- 
gagee to  take  possession  and  sell  upon  de- 
fault in  payment  of  a  mortgage  note  or  entry 
of  judgment  against  the  mortgagor,  it  was 
held  that  this  requirement  for  notice  applied 
to  the  sale  alone,  and  that  an  immediate 
right  of  possession  veated  in  the  mortgagee 
upon  default.  Leadbetter  v.  Leadbetter,  11 
N.  Y.  Suppl.  228,  32  N.  Y.  St.  890. 

Stipulation  as  to  proceeds. —  An  additional 
clause  in  a  power  of  sale  that  the  mortgagee 
shall  hold  the  surplus  proceeds  subject  to 
the  mortgagor's  order  does  not  render  the 
transaction  fraudulent.  Coulter  v.  Lumpkin, 
98  Qa.  277,  14  S.  E.  Q14. 

31.  Roberts  r.  Norris,  B7  Ind.  388.  But 
see  Marseilles  Mfg.  Co.  p.  Perry,  62  Nebr. 
715.  87  N.  W.  644.  where  it  wsa  held  that 
under  a  provision  in  a  mortgage  that  the 
mortgagee  might  take  possession  and  sell  on 
default  the  mortgagee  was  entitled  to  poa- 
sesaion only  for  the  purpose  of  foreclosure, 
and  that  he  would  be  deemed  to  have  elected 
to  take  the  property  in  satisfaction  of  the 
debt  when  he  held  it  an  unreasonable  time, 
and  would  be  accountable  for  its  value. 

32.  Durfee  P.  Grinnell.  60  111.  371:  JefTer- 
Bon  tt.  Barkto.  1  III.  App.  568;  Burdiek  V. 
McVanner,  2  Den.  (N.  Y.)  170;  Nichols  D. 
Webster,  2  Pinn.  (Wis.)  234,  I  Chandl. 
(Wis.)   203. 

A  moTttate  merely  authoiiiing  poMesdon 
PK,  B,  2] 


Dismzedb,  Google 


80     [7  Cyo.] 


VRATTEL  MORTGAGES 


S.  Hakneb  op  Takihc  Possbssioh  —  a.  Generallj.  Tlie  only  restrictions  npoH 
the  mode  hy  wliicit  the  mortgagee  sliall  aecnre  possessicii  of  the  mortgaged  prop- 
erty after  breach  of  coadition  is  that  he  must  act  in  an  orderly  manner  and  witn- 
ont  creating  a  breach  of  the  peace,"  and  must  not  intimidate  hy  secnring  the  aid 
of  an  officer  who  pretends  to  act  colore  officii.^ 

b.  After  Foreclosure.  After  foreclosnre  the  mortgagee  ia  entitled  to  take 
poseeBsion  of  the  chattels  covered  by  the  mortgage  for  uie  pnrpose  of  delivering 
them  to  the  pnrchaser  nnder  the  foreclosare  proceeding,"  and  to  obtain  possession 
for  BHch  purpose,  the  mortgagee  has  an  implied,  irrevocable  license  to  enter  in  a 
peaceable  and  reasonable  manner  npon  the  premises  and  take  away  tlie  goods 
mortgaged." 

c.  Recovering  Possession  by  Suit.  After  the  mortgage  debt  has  become  dne 
and  is  unpaid,  the  mortgagee  may  maintain  an  action  of  detinue  or  replevin 
against  the  mortgagor  to  recover  possession  of  the  mortgaged  property,"  and  it  is 


to  be  taken  t^  the  mortgagee  upon  the  hap- 
pening of  Bome  event  before  default  does  not 
entitle  the  mortgagee  to  sell  before  default. 
Carroll  Bank  e.  Taylor,  67  Iowa  672,  25  N.  W. 
810r  Schwallback  c.  Chicago,  etc.,  H.  Co.,  68 
Wis.  292,  34  N.  W.  12B,  2  Am.  St.  Rep.  740, 

Failure  to  Mil  does  not  make  the  poBsession 
of  the  mortgagee  after  defauH  wrongful, 
Bradley  v.  Redmond,  42  Iowa  462;  Sherman 
r.  Slayback,  68  Hon  (N,  Y,)  256,  12  N,  Y, 
Suppl.  291,  34  N,  Y,  St.  383. 

An  inegulaiity  in  the  sale  under  a  power 
contained  in  the  mortgage  will  not  defeat 
the  title  of  the  mortgagee  which  vests  after 
default,  Jefferson  v.  Barkto,  1  111.  App.  668. 
Compare  Hurray  v.  Erskine,  109  Mass.  697, 
where  the  sale  by  the  mortgagor  was  not  in 
accordance  with  the  terma  of  the  deed  and 
neverthelcaa  the  title  of  the  mortgagee  was 
valid. 

An  aericnltutal  lien  ia  not  Invalidated  by 
an  insertion  of  a  power  of  sale  to  the  mort- 
gagee, although  the  code  creating  such  liena 
provides  for  a  different  remedy,  Crinkley  v. 
Egerton,  113  N.  C.  142,  18  S,  E,  341. 

33.  Alabama. —  Bums  f.  Campbell,  71  Ala. 
271:  Street  r,  Sinclair,  71  Ala,  110;  Thornton 
V.  Cochran,  51   Ala,  415, 

Arfcansos.— McClure  v.  Hill,  36  Ark.  268. 

Jiitnoi*.— Whisler  v.  Roberta,  IB  111.  274. 

foica, —  State  C.  Boynton,  7S  Iowa  763,  38 
N,  W.  505. 

Texaa. —  Gillett  v.  Moody,  (Tei.  Civ.  App, 
1899)   54  S.  W.  36. 

United  Slafes.— Kilpatrick  c.  Haley,  86 
Fed.  133,  27  U.  S.  App.  752,  13  C.  C.  A.  480. 

See  9  Cent.  Dig,  tit.  "  Chattel  Mortgages," 
I  292, 

Acta  peimiuihle  in  taking  poMesiion. — 
When  B  mortgagee  was  peaceably  admitted  to 
the  house  of  the  mortgagor,  tie  waa  allowed  to 
use  reasonable  force  in  overcoming  resistance 
to  the  removal  of  the  property  so  long  as  he 
did  not  commit  a  breach  of  the  peace  (Ed- 
mundaon  v.  Pollock,  6  Ohio  Cir.  Ct.  186), 
eii<l  where  the  mortgage  expressly  ao  pro- 
vided, it  woa  held  that  the  mortgagee  could 
enter  the  mortgagor's  premises  for  the  pur- 
pose of  removing  the  mortgaged  property 
without  the  latter'a  consent  (Street  c.  Sin- 
clair, 71  Ala.  110),  and  it  w&a  held  that  the 
mortgagee  could  enter  the  premises  of  the 
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mortgagor  at  night  and  seize  the  mortgaged 
property,  provided  he  did  not  violate  the 
criminal  law  in  so  doing  ( Satterwhite  C. 
Kennedy,  3  Strobh.   (S.  C.)   467). 

A  wanton  treipaas  by  the  mortgagee  in 
taking  poasession  of  the  property  entitles  the 
mortgagor  to  damages,  even  though  the  con- 
dition of  the  mortgage  has  bmn  broken, 
Jones  V.  A.  Martini  Furnishing  Ca,  77  Ho. 
App,  474. 

34.  Street  v.  Sinclair,  71  Ala,  110;  Thorn- 
ton V.  Cochran,  61  Ala.  415;  Holtoway  V. 
Arnold,  82  Mo.  293,  5  S.  W,  277, 

Secnring  property  by  writ  of  aeqvesttation 
is  a  proper  way  for  the  mortgagee  to  exer- 
cise his  right  to  take  possession  of  mort- 
gaged property  upon  default  as  provided  by 
the  terms  of  the  mortgage,  and  such  proceed- 
ings cannot  be  made  the  ground  for  an  action 
of  damages  by  the  mortgagor,  Wedig  r.  Saa 
Antpnio  Brewing  Assoc.,  (T^.  Civ.  App 
1901 )   80  S.  W.  567. 

What  conatitntea  a  volnntaiy  taking.-- - 
When  a  constable  secures  possession  of  mort- 
gaged chattela  by  telling  the  mortgagor  that  it 
ia  his  duty  to  take  them  under  the  mortgage, 
there  is  not  such  a  voluntary  yielding  of  pos- 
session OS  to  render  a  demand  by  the  mort- 
gagor necessary  before  he  can  bring  replevin. 
Kidd  u.  Johnson,  49  Mo.  App.  486. 

Wlutt  property  mortgagee  may  take  posaes- 
don  of. —  A  mortgagee  was  guilty  of  conver- 
sion when  by  mistake  he  took  possession  of 
two  cattle  which '  were  not  included  in  the 
herd  covered  by  the  mortgage  (Jones  v.  An- 
nie, 47  Kan.  478,  28  Pac.  156),  and. where 
he  took  possession  of  after-acquired  articles 
used  to  replenish  stock,  and  such  new  goods 
were  not  covered  by  the  terms  of  the  mort- 
gage (Fleming  v.  Graham,  34  Mo,  App,  160), 

35.  Pace  t>.  Fierce,  4S  Mo.  393. 

3&  McNeal  v.  Emerson,  IS  Gray  (Moss.) 
384,  where  the  mortgagor  was  only  a  tenant 
in  common  of  the  premises  upon  which  the 
goods  were  situated,  and  where  the  premises 
being  a  dwelling-house,  the  door  of  which  w«* 
open,  and  no  objections  being  mode,  it  wu 
held  that  the  mortgagee  had  a  right  to  enter 
and  take  away  the  mortgaged  property,  with- 
out previous  notice, 

37.  Alabama. —  Mervine  e.  White,  60AK 
388    (although  the  mortgage  itself  conLaina 
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not  a  bar  to  snch  an  action  that  a  bill  in  equity  is  pending  to  foreclose  the 
mortage.'" 

4.  Heckssitt  Fob  Pbocebdiho  to  Foreclose.  A  mortgagee  who  takes  posses- 
sion of  the  property  upon  default,  and  then  for  an  unreasonable  time  retains  the 
same  without  taking  the  proper  steps  to  foreclose  the  mortgagor's  rights  therein, 
IB  liable  to  the  mortgagor  for  the  difference  between  the  vahie  of  tlie  property 
and  the  amount  of  the  niortg^;e  debt;"  and  he  may  be  sued  for  a  conversion  of 
such  property* 

C.  ¥niat  Constitutes  a  Default — 1.  In  Oenbral."  Default  occurs  imme- 
diately npon  the  mortgagor's  failure  to  perform  his  obligation  strictly  according 
to  the  tenor  of  the  mortgage,**  nnless  there  ia  an  agreement  extending  the  time 

gage  has  been  returned  to  his  haudt.    Rotten 
D.  Collier,  105  Ala.  681,  16  So.  921. 

39.  Miller  v.  McElwain,  62  Kan.  01,  34 
Pac.  396  J  Dennj  v.  Faulkner,  22  Kan.  B9; 
Murray  v.  Loiubman,  47  Nebr.  250,  66  N.  W. 
413;  Pulver  v.  Eichardeon,  3  Tbompe.  ft  C. 
(N.  y.f  436.  See  also  Hinckley  p.  Cheney, 
31  111.  App.  fi27,  holding  the  mortgagee  liable 
where  the  mortgagor  had  asHented  to  the  re- 
tention at  the  request  of  the  mortgagee. 

40.  Uowery  ti.  Hoover,  97  Iowa  681,  W 
N.  W.  772.  But  see  Bragelman  c.  Daue,  Q9 
N.  Y.  69,  holding  also  that  where  the  mort- 
gagee has  taken  possesBion  upon  default,  the 
mortgagor  cannot  recover  as  for  a  conversion 
the  difference  between  the  market  value  of 
the  goods  and  the  mortgage  debt. 

Tbe  question  of  diligence  la  one  both  of  Uw 
and  of  fact.  It  is  for  the  court  to  determina 
what  time,  under  the  circumstances,  ia  rea- 
sonable, and  for  the  jury  to  say  whether  the 
mortgage  was  foreclosed  within  that  time, 
Wooley  V.  Fry,  30  111.  158.     Bee  infra,  XXI. 

41.  Failuie  to  insure  does  not  constitute  a 
default  BO  that  the  mortgagor  forfeits  bis 
right  of  possession  where  it  waa  provided  that 
on  mortgagor's  failure  to  insure  the  mort- 
gagee might  do  so  and  charge  the  premiums 
on  to  the  mortgage  debt  (Baldridge  v.  Daw- 
son, 39  Mo.  App.  627),  but  the  procuring  of 
insurance  by  the  mortgagee  does  not  satisfy 
a  stipulation  that  tbe  mortgagor  shall  in- 
sure so  as  to  cure  the  breach  on  his  part 
{Fowler  i\  Hoffman,  31  Mich.  215). 

Maturity  of  the  debt  Mcoied  by  mortgaga 
see  V,  C,  10  [8  Cyc.  1021], 

4a.  Houstott  f.  Nord,  39  Minn.  400,  40 
N.  W.  568.  Compare  Sbellman  v.  Scott, 
B.  M.  Charlt.  (Ga.)  380,  where  there  was  a 
mortgage  written  for  three  years,  with  inter- 
est annually,  and  it  was  held  that  upon  non- 
payment of  the  first  instalment  of  interest, 
the  mortgagee  could  foreclose  and  collect  the 
whole  debt,  under  a  provision  in  tbe  mort- 
gage authorizing  him  to  sell  on  default  of 
payment  of  the  principal  or  interest  "  at  any 
time  when  the  same  should  become  due." 

Indemnity  mortgage. —  While  default  in  a 
mortgage  to  indemnify  a  surety  does  not  oc- 
cur till  the  surety  has  suffered  some  dam- 
age on  his  contract  of  suretyship  (Honaker 
V.  Veeey,  67  Nebr.  413,  77  N.  W.  1100),  pay- 
ment of  the  creditor  by  the  surety  is  not  a 
condition  precedent  to  his  right  to  foreclose 
such  mortgage  (Vamey  n.  Hawes,  68  Mc. 
442).     Compare  Park  v.   Parsons,    10   Utah 
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I  entitling  him  to  possession)  ; 
:  Thompson,  2  Port  (Ala.)  433. 
\e. —  Hudson  v.  Snipes,  40  Ark.  76 
<aa  long  as  any  part  of  the  mortgage  debt 
lemftina  unpaid);  Gilchrist  t\  Patt«rBon,  18 
Ark.  675. 

lUinoit. —  Whittemore  v.  Fisher,  132  HI. 
243,  24  X.  E.  636. 

Kentacfey. —  Mercer  P.  Tinsley,  14  B.  Mon. 
IKy.)  220;  Spaulding  c.  Scanland,  4  B.  Mod. 
(Ky.)   365. 

Minneaota. —  Gates  v.  Smith,  2  Minn.  30. 

if  Msumppi. — Harmon  v.  Short,  8  Sm.  &  M. 
<Miss.}  433. 

Miaaouri. —  Sink  f>.  Loflin,  76  Mo.  App. 
463,  where  the  mortgagees  were  eureties  and 
were  given  the  right  to  take  possession  and 
aell  the  property  and  pay  the  secured  claim 
irith  tbe  proceeds.  Compare  Wurmser  C. 
Sivey,  62  Mo.  App.  424,  holding  that  tbe 
statute  requiring  a  tender  back  of  the  instsl- 
menta  paid  before  a  chattel  sold  on  a  condi- 
tioD  eould  be  recovered  back  did  not  apply 
to  a  ease  of  absolute  sale  with  »  mortgage 
hadt. 

TieJtraaka. — -Lathrop  V.  Cheney,  29  Nebr. 
454,  45  N.  W.  617. 

SortK  Carolina. —  Gulley  e.  Copeland,  102 
N.  C.  326,  9  S.  E.  137,  where  the  liens  upon 
the  property  had  been  adjusted  by  the  court 
and  it  had  been  decreed  that  the  mortgagor 
pay  the  mortgagee  a  certain  amount. 

TTisoonrin.— Aultman  Co.  v.  McDonough, 
110  Wis.  263,  86  N.  W.  980,  where  the  mort- 
gage was  given  to  secure  the  purchase-price 
«f  the  property. 

S«e  0  Cent.  Dig.  tit  "  Chattel  Mortgages," 
I  310. 

38.  Lorch  F.  Aultman,  75  Ind.  162;  Jones 
V.  Henry,  3  Litt.  (Ky.)  48.  Contra,  Ceder- 
holm  e.  Loofborrow,  2  Ida.  176,  9  Pac.  641. 

The  mortgagee  cannot  be  lequiied  to  ac- 
0>imt  in  an  action  at  law  for  part  of  the 
mortgaged  property  which  be  already  has  in 
his  possession,  when  he  sues  to  recover  pos- 
•ession  of  the  balance.  Brock  t>.  Headen,  13 
Ala.  37D. 

An  agent  of  the  mortgagee  from  whose  pos- 
•esaion  the  mortgaged  property  was  taken 
by  the  mortgagor  has  bc«n  allowed  to  main- 
tain an  action  of  replevin  therefor  in  bis 
own  name.  Eldridge  t>.  Sherman,  70  Mich. 
2Sfl,  38  N.  W.  255. 

A  previous  auignment  of  the  mortgage  u 
mntity  does  not  affect  tbe  right  of  the  mort- 
gagee to  refJevy  the  property  after  the  mort- 
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for  performance  of  the  condition.**  Where  the  debt  sectired  by  a  mortgage  is 
payable  on  demaod,  and  the  mortgagor  is  entitled  t<^i  possession  until  breach  of 
condition,  the  mortgage  will  not  become  absolute  so  that  the  mortgagee  will  have 
the  right  of  possession  till  demand  for  payment  is  made.** 

2.  INSTALMEHT  MoSTOAOBS.  Unless  the  language  of  the  instrument  expresses  a 
contrary  intention,**  failure  to  pay  the  first  instalment  of  the  mortgage  debt 
when  it  falls  due  constitutes  a  breach  of  the  condition  of  the  inortgage,"  but  it 
is  optioual  with  tlie  mortgagee  whether  he  will  take  possession  then  or  wait  till 
the  maturity  of  the  other  instalments.*'  The  prevailing  rule  is  that  enough  prop- 
erty may  be  sold  to  satisfy  the  entire  debt  npon  default  in  payment  of  tiie  first 
instalment,  whether  the  mortgage  contains  a  provision  to  that  effect  or  not.** 


330,  37  Poc.  570,  holding  that  where  the 
mortgagee  eoDBented  to  a  sale  of  the  mort- 
gaged property  by  the  surety  mortgagee  be- 
fore the  latter  had  been  damiiified  on  hU  con- 
tract of  Buretysbip,  tuch  sale  was  valid  and 
passed  an  absolute  title. 

43.  Until  the  extended  time  hu  eUpwd 
the  mortgagee  cannot  replevin  the  property 
(Baldridge  v.  Dawson,  39  Mo.  App.  527)  or 
leize  it  without  cause  (Baxter  v.  Spencer,  33 
Mich.  325).  CompaTe  Juchter  v.  Boehm,  67 
Of..  534,  where  the  mortgagee  foreclosed  ia 
violation  of  an  agreement  not  to  enforce  the 
mortgage  for  a  certain  time  and  was  held 
liable  for  such  action  without  proof  of  actual 
malice  or  proof  of  probable  cause. 

44.  Ashmead  v.  Kellogg,  23  Conn.  70; 
Ely  V.  Carnley,  19  N.  Y.  496.  Compare  Car- 
penter P.  Town,  Lalor  (N.  Y.)  72,  where  a 
chattel  mortgage  secured  two  notes,  one  over- 
due and  one  not  due,  with  condition  to  pay 
upon  demand  and  it  was  held  that  the  mort- 
gagor had  no  right  of  possession  till  demand 

Demand  foi  payment  It  not  neceisary  to 
entitle  the  mortgagee  to  posaesaion  of  the 
property  under  a  luortgage  payable  on  de- 
mand and  allowing  tlie  mortgagor  to  remain 
in  possession  until  brench  of  condition  where 
the  mortgagor  sells  the  entire  property  for 
his  own  benefit  (Ashmead  v.  Kello^,  23 
Conn.  70),  or  where  the  mortgaged  property 
had  been  seized  by  a  sheriff  in  an  action 
against  the  mortgagor  (Howland  v.  Willett, 
3  Sandf.  (N.  Y.)  607). 

45.  No  foreclosure  till  whole  debt  is  dne.~ 
Where  the  mort^uge  was  to  be  void  if  thriie 
notes  due  at  difTerent  times  were  paid  when 
due  there  could  not  be  a  aale  on  default  in 
payment  of  a  single  note,  but  only  in  cose 
of  default  when  the  last  note  became  due; 
the  Bum  referred  to  in  the  sale  clause  being 
the  total  sum  of  the  notes.  Earle  v.  Gor- 
ham  Mfg.  Co.,  2  N.  Y.  App.  Div.  460,  37 
N.  Y.  Suppl.  1037,  74  N.  Y.  St.  333.  See  also 
Parker  v.  Parahall,  S  N.  Y.  Leg.  Obs.  418, 
reaching  the  same  result  because  the  instal- 
ments were  to  be  paid  weekly  in  small  sums, 
and  compare  Gaar  v.  Centralia  First  Nat. 
Bank,  20  111.  App.  611,  holding  that  where  a 
chattel  mortgage  secures  an  apf^regate  indebt- 
edness made  up  of  not«B  payable  to  several 
mortgagees,  and  maturing  at  BUCcesslve 
periods,  no  one  mortgagee  has  the  right  to 
take  possession  of  the  property  when  his 
claim  becomes  due. 

fxix.  c,  n 
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46.  Indiana. —  Burton 
Blackf.   (Ind.)  470. 

Maine. —  Flanders  v.  Baratow,  19  Me.  357. 
Maeaaclmaetla. —  Murray    t'.    Erskine,    109 

Mass.  597. 

New  York. — Pulver  v.  Richardson,  3  Thomps, 
&  C.  <N.  Y.)  43S;  Halstead  c.  Swarts,  1 
Thomps.  &  C.  (N.  Y.)  559,  46  How.  Pr.  (N.  Y.) 
280:  Willis  V.  O'Brien,  35  N.  Y.  Super.  Ct. 
538;  Baumann  v.  Comei,  15  Daly  (N.  Y.) 
460,  8  N.  Y.  Suppl.  480,  20  N.  Y.  St.  320- 
Compare  Tyler  r.  Taylor,  8  Barb,  (N.  Y.) 
585,  where  personal  property  was  mortgaged 
to  several  persona  to  secure  debts  owing  to 
them  separately  by  the  mortgagor.  By  the 
terms  ot  the  mortgage  the  whole  property- 
was  to  be  forfeited  by  a  single  default,  and 
it  waa  held  that  upon  such  default  it  was 
forfeited  to  the  holders  of  the  mortgage 
jointly,  that  they  became  tenants  in  common 
of  the  whole  property,  and  that  neither  of 
the  mortgagees,  on  his  debt  becoming  due, 
acquired  any  such  sole  and  separate  owner- 
ship thereof  as  would  authorize  him  to  dis- 
pose of  the  property  and  to  appropriate  tbe 
proceeds  to  bis  own  use. 

North  Carolina. —  Kiger  r,  Harmon,  US 
N.  C.  406,  18  S.  E.  515. 

It  is  necessary  to  return  the  previous  in- 
stalmeats  which  have  been  paid,  less  a  rea- 
sonable allowance  for  use  of  the  chattel,  when 
a  mortgagee  takes  posaeasion  upon  default  of 
payment  of  an  instalment.  Baker  r.  Speyer, 
12  Ohio  Cir.  Ct.  118,  5  Ohio  Cir.  Dec.  335, 
under  statutory  proviBion. 

An  agreement  Dy  one  joint  mortgagee  that 
be  will  not  take  possession  after  default  la 
payment  of  an  instalment  will  not  defeat  tUe 
right  of  his  co-mortgagee  to  take  possession. 
Hanrahnn  r.  Roche,  22  Alb.  L.  J.   134. 

47.  Chapin  C.  Whitsett,  3  Colo.  315;  Wil- 
son p.  Rountree,  72  III.  570;  MoConnell  r. 
Scott,  67  III.  274;  Barbour  c.  WhiU,  37  III. 
104;  Marseilles  Mfg.  Co,  r.  Rockford  Plow- 
Co.,  26  III.  App,  198;  Wheeler,  etc,  Mfg.  Co. 
p.  Howard,  28  Fed.  741- 

48.  California.—  Maddox  f.  Wyman,  92 
Cal.  674,  23  Pac.  938,  where  the  mortgage 
provided  that  upon  failure  to  pay  the  instal- 
ments as  they  fell  due,  the  mortgagee  shauld 
take  possession  of  the  property,  sell  it,  and  out. 
of  the  proceeds  pay  the  whole  amount  apeci- 
fied  in  the  note,  and  such  provision  was  held 
to  authorise  a  foreclosure  for  full  amount  of 
note,  upon  failure  to  pay  one  instalment, 
notwithstanding  Cal.  Code  Civ.  Froc.   {   728, 
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D.  Waiver  of  Forfelttire.  A  waiver  of  forfeitnro  mnj  be  effected  by  an 
^reement  to  thnt  end  on  tbe  part  of  the  mortgagee,**  and  by  his  acquiescence  in 
tue  breach,"*  as  where  he  demands  payment  after  the  mortgage  debt  is  overdue," 
but  the  anthoiitics  are  not  uniform  as  to  the  effect  of  a  demand."  While  accept- 
ance of  payment  in  fnll  after  defanlt  is  a  waiver  of  forfeiture,"  acceptance  of 
part  payment  is  generally  held  not  to  conetitute  a  waiver."* 

XX.  REDEMPTIOH. 
A.  In  Genepal.     Altliongh  at  law  the  mortgagee  of  chattels  after  breach  of 
condition  has  an  absolute  title  to  the  property  covered   by  the  mortgage,"  the 


which  deeUrea  that  if  the  mortgage  debt  la 
not  *11  due  tbe  sale  on  foreclosure  must  stop 
u  soon  as  enough  hsa  been  realized  to  pay 
the  amount  due. 

Colorado.— Metzler  o.  Jamu,  12  Colo.  322, 
19  Pae.  SS6. 

Georgia. —  Paul  e,  Boney,  M  Ga.  133,  21 
S.  E.  283,  fay  statute,  where  it  was  further 
held  that  a  garnishment  of  the  mortgagor 
in  an  action  a^inst  the  mortgagee  would  not 
preTcnt  such  [oreclodure. 

/IKnoif.— McConnell  o.  Scott,  67  III.  274. 

Monlana. —  Clark  v.  Baker,  6  Moat.  163,  9 
Pse.  911. 

yebroMka. —  Coad  r.  Home  Cattle  Co.,  32 
Nebr.  761,  4S  N.  W.  757,  28  Am.  St.  Rep.  46S. 

Nttc  rorfc.— Willia  v.  O'Brien,  36  N.  Y. 
Super.  Ct.  536;  Bobinson  e.  Wilcox,  2  N.  T. 
Leg.  Obs.  160. 

Ri>e  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 


■tslmenta    aa    they    fall    due.      Flanders 
Btrstow,  IB  Me.  357. 

Bnle  in  BUchiKan. —  Upon  default  in  pay- 
ment of  the  first  instalment  the  mortgagee 
■  may  take  possession  of  the  entire  property, 
bat  unless  there  is  an  agreement  permitting 
it  he  can  only  sell  enough  to  pay  the  amount 
due  with  interest  nnd  costs.  Brink  v.  Freoff, 
44  Mich.  69,  6  N.  W.  M,  40  Mich.  610. 

M.  Orrutt  r.  Williams,  S3  III.  App.  407. 
holding  that  an  agreement  to  extend  time  tor 
payment  and  to  accept  payments  in  instal- 
ments, followed  by  acceptance  of  some  pay- 
ments subsequently  to  the  maturity  of  the 
mortgage  debt,  is  a  waiver  of  the  mortgagee's 
ripht  to  foreclose  for  default  in  payment. 
But  lee  Gibson  v.  Mclntire,  110  Iowa  417,  ai 
N.  W.  699,  where  it  was  held  that  an  ogree- 
ment  by  the  mortgagee  to  postpone  foreclosure 
did  not  bind  a  subeequeut  assignee  of  tbe 
mortgage  without  actual  notice. 

A  mortgagor  may  show  a  parol  agieement 
to  extend  the  period  of  redemption,  and  an 
offer  to  discharge  the  mortgage  in  pursuance 
of  such  extension.  Deshazo  v.  Lewis,  6  St«w. 
k  P.  (Ala.)   91,  24  Am.  Dec.  769. 

SO.  Acquiescence  In  breach. —  Where  a  ten- 
ant gave  a  chattel  mortgage  to  his  landlord 
vhich  authorised  foreclosure  in  ease  any 
goods  were  removed  from  the  premises,  it 
ns  held  that  by  giving  the  tenant  notice  to 
quit  at  tbe  expiration  of  bis  term  and  allow- 
mg  him  at  that  time  to  remove  the  mort- 


gaged goods  without  objection,  the  mort- 
gagee had  by  acquiescence  waived  his  right  to 
insist  on  forfeiture  for  the  Teinoval.  Orin- 
Ice  r.  Eockhill,  (N.  J.  1888)   13  All.  609. 

81.  Greene  v.  Dingley,  24  Me.  131;  Van 
Loan  V.  Willis,  13  Daly  (N.  Y.)  281.  Set* 
Greene  c.  Dingley,  24  Me.  131,  holding  that 
where  forfeiture  has  been  waived  by  demand 
of  payment,  the  mortgagee,  nevertheless,  may 
take  the  property  into  hia  possession  and  hold 
it  subject  to  redemption,  unless  he  has  re- 
linquished such  power. 

52.  Demand  not  a  waiver. —  Hale  v.  Utaey, 
44  S.  C.  393,  22  8.  E.  371. 

53.  Alabama. —  Frank  c.  Pickens,  69  Ala. 
369.  But  see  Brown  c.  Lipscomb,  9  Port. 
(Ala.)  472,  which  holds  that  payment  of  a 
mortgage  debt  after  the  estate  has  become 
absolute  in  the  mortgagee  by  forfeiture  of 
the  condition  cannot,  at  law,  divest  him  of 
the  estate. 

Miehigan. —  Thurber  P.  Jewett,  3  Mich. 
29S. 

Migtoiiri. — McMillan  r.  Grayston,  83  Mo. 
App.  42.'S;  Jackson  r.  Cunningham,  26  Mo. 
App.  354. 

Sew  Hampshire. —  Leishton  r.  Shaptey,  8 
N.  H.  3G9,  holding  that  the  mortgagee  is  lia- 
ble in  trover  if  he  detains  the  property  after 
acceptance  of  pavment. 

TietD  Yorfc.— West  v.  Crary,  47  N.  T.  423; 
Earle  e.  Gorham  Mfg.  Co.,  2  N.  Y.  App.  Dtv. 
460,  37  N.  y.  Suppl.  1037.  74  N.  Y.  St.  333; 
Patchin  e.  Pierce,  12  Wend.  (N.  Y.)  61. 

South  Carolina. —  Sumner  v.  Kelly,  38  S.  C. 
607,  17  S.  E.  364. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  524. 

54.  Thurber  |-.  Jewett,  3  Mich.  205;  Pat- 
chin  «.  Pierce.  12  Wend.  (N.  Y.)  61;  Wal- 
lingford  r.  Aiken,  44  S.  C.  35)6,  22  S.  E.  372. 
Contra.  Winchester  i:  Ball,  54  Me.  568. 

BD.  Weeks  f.  Baker,  152  Mass.  20,  24  N.E. 
905;  Burtis  c.  Bradford,  122  Mass.  129; 
Taber  e,  Hamlin,  97  Mass.  489,  93  Am.  Dec. 
113;  Wendell  v.  New  Hampshire  Bank,  9 
N.  H.  404.  Bee  alxo  Hixon  v.  Hubbell.  4 
Okla.  224,  44  Pac.  222,  holding  that  after 
default  in  a  chattel  tgortgage  the  interest  of 
the  mortgagor  in  the  mortgaged  property  may 
be  divested  by  actual  delivery  of  possession 
in  satisfaction  of  the  mortgage  debt,  without 
resort  to  foreclosure  proceedings. 

"At  commas  law,  a  mortgage  of  pergonal 
property  gave  an  absolute  title  to  the  mort- 
gagee on  breach  of  the  condition.    No  proceaa 
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mortgagor,  or  any  person  Btanding  in  bis  place,  has  a  right  to  redeem,  which  may 
I>e  enforced  in  equity,"  or  in  some  jnrisdictions  by  statutory  proceedings ;"  niid 
the  same  rnls  applies  where  the  mortgage  takes  the  form  of  an  absolute  bill  of 
sale  of  the  property,"  although  in  such  case  it  has  been  held  that  equity  will  give 
no  relief  unless  the  person  seeking  to  redeem  has  strictly  perfonned  bis  part  of 
the  agreement." 

6.  Extlngnlshnient  —  l.  Fobbclossre  as  a  Bak."*  The  right  to  redeem  is 
cut  ofE  by  a  foreclosure,  legally  and  honestly  condacted ; "  but  3  there  is  fraud  or 
unfair  conduct  on  the  part  of  the  mortgagee  in  foreclosing,  such  as  the  purchase 
of  the  mortgaged  property  by  himself  at  a  grossly  inadequate  price,"  or  by  selling 


o(  foreclosure  wu  neceaaary  and  there  waa 
no  right  of  redemption."  Endicott,  J.,  in 
Burtia  v.  Bradford,  122  Maaa.  129,  131. 

56.  Alabama. —  Davis  v.  Hubbard,  3B  Ala. 
180.  See  Locke  v.  Palmer,  20  Ala.  312,  hold- 
ing that  even  if  the  mortgaged  property  has 
been  aold  with  the  mortgagor's  consent  he 
may  still  file  a  bill  to  redeem. 

Arkanaas. —  Hannah  t.  Carrington,  18  Ack. 
86. 

California. —  Heyland  v.  Badger,  35  Cal. 
404;  Wilson  V.  Brannan,  27  Cal.  ZSi;  Smith 
ti.  Forty-Nine  &.  Fifty-Sii  Quartz  Mia.  Co., 
U  Cal.  242. 

Colorado.—  Metzler  c.  Jamea,  12  Colo.  322, 
19  Pac.  S85;  Leapold  t;.  McCartney,  14  Colo. 
App.  442,  60  Pac.  040. 

/IHbo«,— Hammers  v.  Dole,  61  111.  307; 
Wylder  v.  Crane,  63  111.  490;  Waite  v.  Den- 
niaon,  61  111.  319;  Dopuy  v.  Gibson,  36  111. 
197. 

Indiana. —  Broadhead  v.  McKay,  46  Ind. 
fiOS;  Sidener  c.  Dible,  43  Ind.  230;  Heimber- 
ger  V.  Boyd,  18  Ind.  420. 

JTentucfty.— Blanchard  o.  Kenton,  4  Bibb 
(Ky.)  451. 

Maine. —  Flanders  v.  Barstow,  IB  Me.  357; 
Cutts  r.  York  Mfg.  Co.,  18  Me.  190. 

Maryland.—  Evans  v.  Merriken,  8  Gill  &  J. 
(Md.)  39. 

Maaaachaaetts.~~  A  bill  in  equity  to  re- 
deem can  be  maintained  only  in  case  the 
statutory  mode  of  redemption  provea  inade- 
cjuate.  Weeks  ti.  Baker,  152  Maaa.  20,  24 
N.  E.  005;  Bushnell  c.  Avery,  121  Mass.  148; 
Gordon  c.  Clapp,  111  Mubb.  22;  Boston,  etc., 
Iron  Works  v.  Montague,   108  Mass.  248. 

MiiAigan. —  Flanders  v.  Chamberlain,  24 
Mich.  305;  Van  Brunt  c.  Wakelee,  11  Mich. 
177. 

Missmiri. —  Jackaon  v.  Cunningham,  28  Mo. 
App.  364. 

Nebraska. —  Adams  v.  Nebroaka  City  Nat. 
Bank,  4  Nebr.  370. 

A'eio  Jersey. —  Lambert  c  Miller,  38  N.  J. 
£q.  117;  Freeman  P.  Freeman,  17  N.  J.  £q. 
44. 

iVcio  yorfc.— Bragelman  v.  Daue,  69  N.  Y. 
69;  Went  v.  Crary,  47  N.  Y.  423;  Stoddard 
V.  Dennison,  2  Sweeny  (N.  Y.)  64,  7  Abb. 
Ft.  N.  S.  [N.  Y.)  309,  38  How.  Pr.  (N.  Y.) 
296;  Pratt  v.  Stilea,  0  Abb.  Pr.  (N.  Y.)  160, 
17  How.  Pr.   (N.  Y.)  211. 

Rhode  /*Ian(i.— Anthony  e.  Shaw,  7  R.  I. 
275. 

South  Carolina.— McClendon  v.  Wella,  20 
8.  C.  614;  Reese  v.  Lyon,  20  S.  C.  17. 
[XX.  A] 


Vermont.-  Blodg^tt  P.  Blodgett,  48  Vt.  32. 

Virginia. —  Dabney  p.  Green,  4  Hen.  t  M. 
(Vs.)   101,  4  Am.  Dec.  503. 

Wiiconain. —  Boyd  v.  Beaudin,  S4  Wis.  193, 
n  N.  W.  621;  Smith  v.  Coolbaugh,  21  Wia. 
427;  Saxton  v.  Williams,  15  Wis.  292;  Flan- 
ders V.  Thomas,  13  Wis.  410, 

See  S  Cent  Dig.  tit.  "  Chattel  Mortgages," 

1  6S1. 

Ad  equity  of  redemptiofl  exists  till  it  ia 
extinguished  by  a,  sale  of  tbe  property  or  by 
a  Buit  in  equity  to  foreclose.  Porter  0. 
Parmly,  43  How.  Pr.   (N.  Y.)   445. 

The  mortgasor  muat  act  with  fainess, 
when  seeking  to  redeem,  and  hence  when  re- 
demption iB  to  be  made  in  eome  commodity 
other  than  money,  which  ia  fluctuating  in 
value,  the  mortgagor  ia  required  to  redeem 
when  the  article  is  St  a  fair  value.  Periy  v. 
Craig,  3  Mo.  516. 

87.  Maaa.  Rev.  Laws  (1902),  c.  198,  i  4; 
Weeks  c.  Baker,  162  Maas.  20,  24  N.  E.  905; 
Stone  V.  Jenka,  142  Mnsa.  519,  8  N.  E.  403; 
Leach  v.  Kimball,  34  N.  H.  568. 

08,  Kentucky. —  Cook  v.  Colyer,  2  B.  Mon. 
(Ky.)  71. 

Maryland.^^  Dungan  c.  Newark  Mut-  Ben. 
L.  Ins.  Co.,  46  Md.  469. 

JfioAijon.— Murphy  v.  Charlton,  118  Mich. 
141,  79  N.  W.  305. 

ifiisouH.—  Phillips  tJ.  Hunter,  22  Mo.  485, 
holding  that  such  right  to  redeem  would  pass 
by  an  adminiatrator'a  sale. 

floufA  Caroiina.— Hogan  v.  Hall,  1  Strobh. 
Eq.   (S.  C.)   323. 

Tennessee.  —  Scott  v.  Britton,  2  Ye^. 
(Tenn.)  214. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
i  681, 

Parol  evidence  is  admissible  to  prove  that 
an  absolute  bill  of  aale  was  intended  to  oper- 
ate oa  a  mortgage  merely.     Cook  v.  Colyer, 

2  B.  Mon.  (Ey.)  71. 

59.  Gray  c,  Prather,  2  Bibb  (Ky.)  223: 
Scott  V.  Britton,  2  Yerg.  (Tenn.)  214. 

60.  See  infra,  XXI,  C,  4,  a. 

61.  Adame  v.  McKeniie,  18  Ala.  698; 
Wylder  v.  Crane,  63  IlL  490;  Burtis  P.  Brad- 
ford, 122  Maas.  IZB. 

An  agreement  between  mortgagoi  and  moit- 
gagee  to  submit  to  arbitration  the  right  of 
the  mortgagor  to  redeem  ia  not  an  admisaion 
that  the  mortgagor  has  such  right.  Kea  P. 
Council,  65  N.  C  345, 

62.  Goodman  p.  Pledger,  14  Ala.  114;  8m- 
serly  p.  Withcrbee,  119  N.  Y.  822,  23  N.  E. 
1000,  30  N.  Y.  St  92. 
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on  foreclosnre  at  an  nnfavorable  seaaon,"  equity  will  allow  the  mortgagor  to 
redeem  even  after  strict  forecloeure.  And  wuile  the  mortgagor  niiiat  cimio  into 
equity  with  clean  hands  when  he  invokes  its  aid,"  his  suit  to  redeem  will  not  be 
dismissed  on  the  ground  merely  that  tlie  mortgage  was  originally  ^ven  in  part 
to  delay  his  creditors,"  Where  a  mortgage  baa  been  foreclosed  by  suit  in  eouity 
but  no  Bale  has  been  made  under  the  decree,  the  mortgagee  waives  liis  rights 
nnder  the  decree  and  reopens  the  equity  of  redemption  by  taking  a  judgment  at 
law  for  the  entire  amount  of  the  mortgage  debt." 

2.  Lapsk  or  Tmb" — a.  Generally.  In  the  absence  of  statutory  provisions 
no  general  rule  can  be  stated  as  to  the  length  of  time  within  which  a  bill  to 
redeem  may  be  brought ;  for  while  there  is  one  line  of  caaea  holding  that  a  lapse 
of  time  equivalent  to  that  required  by  law  to  bar  an  action  to  recover  personal 

Eroperty  will  preclude  the  mortgagor  from  redeemhig,"  and  another  line  of  cases 
olaing  that  the  right  to  redeem  is  barred  by  the  same  period  which  wili^bar  suit  on 
the  mortgage  note,"  there  are  also  many  cases  which  tiold  that  tlie  bill  to  redeem 
may  be  brought  within  a  reasonable  time  after  forfeiture ;  and  what  is  a  reason- 
able time  is  to  be  determined  with  reference  to  the  pai'ticular  faots  of  each  c-ase.™ 


63.  Bjme  ff.  Carson,  70  Ho.  App.  126,  hold- 
ing that  a  parol  agTMiD«nt  by  a  mortgagee 
not  to  foreclose  at  a  certftiu  eeosoo,  although 
without  consideration,  was  admissible  as  evi- 
denm  of  actual  fraud,  in  an  action  to  set  aside 
ths  BoJs  and  redeem. 

64:.  Dabnej  c.  Green,  4  Hen.  ft  &I.  (Va.) 
101,  4  Am.  Dec  603,  holding,  where  the  mort- 
gage had  been  foreclosed  as  a  result  of  the 
mortgagor's  attempt  to  remove  the  mortgaged 

Cper^  out  of  the  state  in  order  to  defraud 
mortgagee,  that  the  mortgagor  should  not 
be  pennittM  to  redeem. 

85.  Cook  V.  Coljer,  2  B.  hton.   (Ey.)  71. 

es.  Clarke  e.  Robinson,  15  R.  I.  231,  10 
AU.  ft42;  Hazard  c.  Robinson,  IS  R.  I.  226,  2 
AtL  433.  Compare  Clarke  D.  Robinson,  10 
R.  I.  180,  13  AtJ.  124,  where,  after  foreclosure 
of  a  chattel  mortgage  givm  to  two  persons  to 
•ecare  two  distinct  debts,  one  mortgagee  aa- 
ugned  his  claim  to  his  co.mortgagee.  The  lat- 
ter then  recovered  judgment  for  the  amount 
of  his  own  original  claim.  It  was  held  that 
the  equity  of  redemption  was  not  opened  as  to 
all  the  mortgaged  propertj,  but  amj  as  to  so 
much  as  corresponded  to  the  debt  for  which 
judgment  had  been  recovered. 

Kight  to  lecover  deficiency. —  "The  better 
opinion  is  that  after  a  foreclosure,  with  or 
without  a  snbsequent  sale,  the  mortgagee  may 
stw  at  law  for  the  dcDciencj,  to  be  ascertained 
In  ttke  one  case  Y>y  the  proceeds  of  the  sate, 
and  in  the  other  by  an  estimate  and  proof  ot 
the  real  value  of  the  pledge  at  the  time  of  the 
foreclosure.  Whether  the  action  at  law  will 
open  the  foreclosure  and  let  in  the  equity 
<A  redemption,  is  an  unsettled  question." 
4  Kent  Comm.  { 12th  ed.)  *182!  But  see  Haz- 
ard r.  Robinson,  15  R.  I.  226,  229,  2  Atl.  433, 
per  Stiness,  J. :  "  In  case  of  a  sale  imder  a 
foreclosure,  there  is  no  question  that  a  mort- 
gagee may  sue  for  a  deficiency.  The  point 
of  (sic)  doubt  seems  to  be,  whether  such  a 
suit,  where  there  has  been  no  sale,  opens  the 
estate  to  redemption.  We  do  not  see  why  it 
should  have  that  effect.  With  or  without  a 
sale  the  foreclosure  is  not,  in  fact,  a  satisfac- 
tion of  the  debt  to  ai^  greater  extent  than 


the  value  of  the  property.  That  value  may 
be  aa  well  shown  in  a  suit  for  a  deficiency, 
without  a  sale,  as  it  is  in  other  suits 
where  the  value  of  property  has  to  be 
proved." 

67.  Lapse  of  time,  it  has  he«n  suggested, 
may  operate  to  extinguish  the  equity  of  re- 
demption. Stoddard  t).  Denison,  2  Sweeny 
(N.  Y.)  54,  7  Abb.  Pr.  N.  S.  (N.  Y.)  309,  38 
How.  Pr.   (N.  Y.)   296. 

68.  Alabama.— ^jrA  t>.  McDaniel,  33  Ala. 
IS;  Freeman  t).  Baldwin,  13  Ala.  246;  Sims  e. 
Canfield,  Z  Ala.  655;  Humphres  v.  Terrell,  1 
Ala.  650. 

Kentack^.  —  Baker  v.  Baker,  13  B.  Mon. 
(Ky)  406. 
MUaaun. —  Perry  v.  Craig,  3  Mo.  616. 
Rhode  island.—  Greene  v.  Dispeau,  14  R.  L 


Jones,  MeigB  (Tenn.) 
'  Chattel  Mortgages,** 


Ttnne»»ee. — ■  Wood  ( 
513. 

Bee  9  Cent.  Dig.  tit.  ' 
1  fiB3. 

That  the  moTtgage  anthoriies  the  mort- 
gagee to  keep  possession  of  the  property  un- 
til the  debt  is  paid  will  not  prevent  the  bar- 
ring of  the  mortgagor's  right  to  redeem  by 
lapse  of  time,  on  analt^y  to  the  statute  of 
limitations  (Byrd  v.  McDanicls,  33  Ala.  18)  ; 
but  it  has  been  held  that  no  length  of  posses- 
sion by  a  mortgagee,  imder  an  agreement  that 
he  keep  possession  in  lieu  of  interest,  would 
bar  the  mortgagor's  right  to  redeem  (Bartlett 
P.  Thyues,  2  Hill  Eq.   (S.  C.)   1711. 

If  the  mortgagor  retains  possetaion  of  the 
mortgaged  property  until  default,  the  period 
of  limitation  does  not  begin  to  run  until  the 
property  goes  into  the  hands  of  the  mortgagee. 
Sims  V.  Canfield,  3  Ala.  665. 

The  mere  presence  of  a  power  of  sale  in  a 
mortgage  does  not  extend  the  time  of  redemp- 
tion until  a  sale  under  such  power.  Thurber 
V.  Jewett,  3  Mich.  29S. 

69.  Fenwick  g.  Macey,  1  Dana  (Ey.)  270; 
Huntington  ■?.  Mather,  2  Barb.  (N.  Y.J  638. 
8  N.  Y.  Leg.  Obs.  206. 

70.  The  mortgagee  miut  Birt  begiii  to  hold 
adveiMly,  before  the  period  limiting  tiie  time 

[ZZ.  B,  2,  a] 
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b.  Statutory  Period.  An  arbitrary  period  daring  which  redemptioa  is  allowed 
is  iixed  \>y  statate  in  several  jnrisdictionfi,"  and  after  the  period  tixed  bv  statate 
lias  expired,  there  can  be  no  redemptioa  under  any  circumetaQCCS,  for  the  mort- 
gagee IS  tlienceforth  the  absolute  owner  of  the  property." 

c.  Voluntary  Surrender.  If  tho  transfer  is  a  mortgage  ratlier  than  a  condi- 
tional sale,  there  is  an  equity  of  redemption  after  default  and  a  stipulation  in  the 
instrument  that  the  mortgagor  will  give  np  all  claim  to  the  property  on  default 
does  not  cut  of!  this  equity.''  Strong  evidence  is  required  to  raise  a  presump- 
tion of  the  subsequent  waiver  or  abandonment  of  the  right  to  redeem  by  the 
mortgagor," 


for  redemption  b^ns  to  run.      Shoecraft  p. 
Beard,  20  Nev.  182. 

fieasoiuble  time. —  A  bill  to  redeem  has 
bees  held  tiT  bo  brought  within  a  reasonable 
time  when  broiiglit  within  eight  months  (La- 
vigne  V.  Nuramuie,  52  Vt.  2li7),  within  three 
years  (Overton  it.  Bigelow,  3  Yerg,  (Tean.) 
613),  or  within  five  years  {Penwick  v.  Macey, 
1  Dana  (Kj.)  276)  of  the  time  when  the  right 
first  accrued ;  and  the  time  within  which  the 


gagee  to  enforce  tviu  rights  (Arnold  i-'.  Chap- 
man, 13  R.  I.  686).  See  Ross  v.  Norvell,  1 
Wuah.  (Va.)  14,  1  Am.  Dec.  422,  holding  that 
poBsesfiion  of  the  mortgagee  for  five  yean, 
without  payment  of  interest  or  acknowledg- 
ment of  the  right  to  redeem,  raises  a  preBUmp- 
tioD  that  such  right  ha.s  been  abandoned,  but 
that  such  presumption  msy  be  rebutted. 

It  baa  been  held  nnieasouable  delaj  and 
consequently  a  bar  to  relief  in  equity,  where 
the  bill  to  redeem  was  not  filed  within  two 
years  (Robinson  v.  Lewis,  53  N.  C.  23),  within 
four  years  (Bobo  v.  McBeth,  2  Bailey  (S.  C.) 
4H0),  within  six  years  (Qreene  v.  Dispeau,  14 
R.  I.  675),  or  within  nine  years  (Boutwell  v. 
Steiner,  84  Ala.  307,  4  So.  184,  6  Am.  St  Rep. 
376)  of  the  time  when  the  right  to  redeem 
accrued.  See  Baker  v.  Baker,  13  B.  Mon. 
(Ky.)  406,  holding  that  the  right  to  redeem 
was  lost  where  a  suit  to  redeem  was  suffered 
to  remain  od  the  docket  for  four  or  five  years, 
without  action,  and  upon  the  death  of  the 
mortgagor  waa  not  revived  for  fifteen  years. 

The  light  of  ■  prior  mortgagee,  wiiose 
mortgage  was  forfeited  when  the  second  mort- 
gagee took  possession,  is  barred  after  the  ex- 
piration of  the  period  of  limitation  from  such 
time,  and  not  from  the  time  when  the  mort- 
gagor's right  to  redeem  is  barred.  Boho  p. 
McBeth,  2  Bailey   (S.  C.)   48B. 

Tba  right  to  redeem  is  not  kept  op«n  by 
ttie  absence  of  a  final  order  dismissing  a  bill 
to  redeem.  Hazard  v.  Kobinsou,  16  R.  1.  220, 
S  Atl.  433. 

71.  la  Kentucky  the  period  is  five  years. 


Bhode  Island  the  statutory  period  is  sixty 
days  from  default.  Clapp  v.  Glidden,  39  Me. 
448;  Burtis  V.  Bradford,  122  Mass.  129;  Minn. 
Gen.  Stat.  (1891),  i  4204  et  »eq.;  Murphy  v. 
Eddy,  19  R.  I.  41,  31  Atl.  435. 

The  rixty  days  begiD  to  ran  upon  defanlt, 
and  therefore  an  administrator  of  the  mort- 
gagor cannot  redeem  within  sixty  daya  of  hii 
[XZ,  B,  2.  b] 


appointment,  if  more  than  sixty  days  hava 
elapsed  since  defaTilt  (Murphy  v.  Eddy,  19 
R.  1.  41,  31  Atl.  435)  ;  but  under  the  Maine, 
Massachusetts,  and  Minnesota  statutes  the 
sixty  days  do  not  begin  to  run  until  notice  * 
the  mort^Of^'s  intention  to  foreclose  bas  been 
recorded  (Trask  v.  Fennell,  5D  Me.  419;  Bur- 
tis (I.  Bradford,  122  Mass.  129;  Mass.  Rev. 
Laws,  c.  102,  i  54,  c.  198,  8  7;  Minn.  Gen. 
Stat.  (1891),  j  4204  et  aeq.),  and  iU  run- 
ning will  be  interrupted  if  the  forfeiture  is 
waived  by  the  acceptance  of  part  payment 
(Winchester  v.  Ball,  64  Me.  558)  ;  further- 
more the  limitation  period  of  sixty  days  does 
not  in  Maine  apply  to  mortgages  for  less  than 
thirty  dollars,  they  being  forfeited  absolutely 
by  failure  merely  to  perform  the  conditiona 
thereof  (Winchester  v.  Ball,  54  We.  558). 

Under  the  Maine  statnte  providing  that  the 
mortgagee's  title  became  absolute  unless  the 
mortgagor  redeemed  within  si:<ty  days  aft«r 
default  in  the  condition  of  the  mortgage,  the 
conduct  of  the  parties  may  be  such  that  they 
waive  the  forfeiture  and  extend  the  time  for 
redemption  bevond  sixty  days.  Thompson  v. 
Moore,  36  Me.  47. 

In  South  Carolina  the  period  of  redemption 
waa  fixed  at  two  years  by  statute  in  1712, 
Mosely  v.  Crocket,  9  Rich.  Eq.  (S.  C.)  339; 
Hogan  V.  Hall,  1  Strobh.  Eq.    (S.  C.)    323. 

72.  Winchester  v.  Ball,  64  Me.  638;  Clapp 
V.  Glidden,  30  Me.  448;  Flanders  v.  Barstow, 
13  Me.  357;  Burtis  v.  Bradford,  122  Moss. 
129.  But  see  Arnold  v.  Chapman,  13  R.  I. 
588,  allowing  redemption  after  the  expiration 
of  the  statutory  period  on  the  ground  that  the 
mort^gee  by  neglect  in  enforcing  his  rights 
and  taking  possession  of  the  property  had  mis- 
led the  mortgagor,  and  that  equity  accord- 
ii^ly  would  give  relief.  Compare  Ingram  v. 
Smith,  41  N.  C.  97,  holding  that  in  order  to 
rebut  the  presumption  of  abandonment  of  the 
right  to  redeem  under  the  North  Carolina 
statute,  the  evidence  must  be  strong,  as  the 
statute  was  intended  to  quiet  rights. 

73.  Lenders  v.  George,  49  Ind.  309;  Buna- 
cleugh  V.  Poolman,  3  Daly  (N.  Y.)  236;  la- 
vigue  V.  Naromore,  62  Vt.  267.  See  Hughea 
V.  Harlam.  166  N.  Y.  427,  60  N.  E.  22,  holding 
that  the  right  of  redemption  could  not  be 
waived,  even  by  a  stipulation  in  the  mortgage 
that  if  the  mortgagor  died  before  payment 
the  conveyance  should  become  absolute. 

74.  Dungan  o.  Newark  Mat.  Ben.  L.  Ins. 
Co.,  46  Md.  4Sfl,  Compare  Landers  e.  George, 
49  Ind.  306,  holding  that  delivery  of  the  mort- 
gaged property  to  the  mortgagee  uptm  d*- 
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C.  Parties.'*  The  right  to  redeem  may  be  exercised  by  the  mortgagor,  or 
by  any  person  who  has  obtained  a  title  to  or  lien  npon  the  mortgaged  property, 
under  or  throngli  the  mortgagor,Bubseqaent  to  the  mortgage  from  wliich  redemp- 
tion is  sought!™  Thus  the  admiiiiati-ator  of  the  mortgagor^  or  his  widow,  m 
case  the  mortgaged  property  has  been  set  off  to  her,'*  are  entitled  to  redeem.  The 
right  may  be  exercised  by  a  purcliaser  of  the  mortgaged  property"  or  by  a  jimior 
mortgagee  ;"  and  it  liae  been  held  to  extend  to  any  creditor  of  the  mortgagor  who 
lias  acquir^  any  interest  in  or  lien  upon  the  mortgaged  property,  as  by  judicial 

Erocess,^  or  through  a  creditor  by  purchase  on  an  execution  eale.^  Ail  pereons 
aviiig  an  interest  in  tlto  mortgaged  property,  which  wonid  be  lost  by  foreclosure, 
are  necessary  parties  defendant  to  a  bill  to  redeem,"'  and  a  co-mortgagor  who 
refoseB  to  jom  as  plaintiff  may  be  made  a  party  defendant"* 

D.  Practice  and  Procedure — l.  In  Oenebal.  It  is  generally  held  that 
equity  has  jurisdiction  over  bills  by  mortgagors  against  mortgagees  to  redeem  and 
for  an  accounting,  not  only  where  there  la  no  aclt:([uate  remedy  at  law,**  but  also 
in  those  cases  where  a  remedy  at  law  exists,^  and  that  the  claims  of  all  parties 
can  be  adjusted  withont  resort  to  another  action.^     In  some  jurisdictions,  how- 


fault  did  not  nmount  to  a  waiver  of  the 
-equity  of  redemption.  See  also  Haeklenuin  v. 
Gondman,  75  Ind.  202,  holding,  where  a  mort- 
l^gor  of  growing  wheat  turned  the  aame 
over  to  tbe  mortgagee,  to  selk  and  appij  the 
proceeds  on  the  debt,  and  then,  as  the  em- 
ployee of  the  mortgagee,  harvested  the  wheat, 
that  these  facts  did  not  show  an  extinguiah- 
meat  of  the  equity  of  redemption. 

The  mortKBgoT  may  leleaae  his  equity  of 
ledemption,  however,  after  the  mortgagee  has 
taken  possession,  and  aueh  release  may  be  by 
parol.  Stone  f.  Jenks,  142  Mass.  619,  8 
N.  E.  403. 

75.  See  also,  generally,  pABriEfl. 

Ibe  right  to  redeem  may  be  delegated,  it 
seems,  by  power  of  attorney;  and  if  such 
power  of  attorney  ia  lost,  parol  evidence  as  to 
ita  contents  in  ailmisaible,  although  a  copy 
thereof  is  in  evidence,  for  all  secondary  evi- 
dence Lb  of  the  same  degree.  Eslow  v.  Mit- 
chell. 26  Mich.  500. 

76.  Hinman  c.  Judson,  13  Barb.  {N.  Y.) 
«29. 

77.  Hughes  V.  Harlam,  37  N.  Y.  App.  Div. 
fi2B,  65N.  Y.  Suppl.  1106. 

7a  Recker  r.  Kilgore,  62  Ind.  10. 

79.  Summera  c.  Heard,  6S  Ark.  SCO,  60 
8.  \V.  78,  51  S.  W.  1057;  Scott  v.  Heniy,  13 
Ark.  112;  Hinman  e.  Judson,  13  Barb.  (N.  Y.) 
(12!):  Dust  V.  Conrod,  6  Munf.  (Va.)  411. 

SO.  Treat  v.  Gilmore,  49  Me.  34;  Cutbert- 
«on  t.  Young.  50  Mich.  IBO,  15  N.  W.  77; 
Smith  p.  Coolbaugh,  21  Wis.  427. 

81.  Scott  V.  Heary,  13  Ark.  112;  Lucking 
f.  Weason,  26  Mich.  443;  Hinman  c.  Judson, 
13  Barb.   (N.  Y.)   029. 

Zncntioii  creditor. —  McDormutt  v.  Strong, 
*  Johns.  Ch.  {N.  Y.)  687;  Morgan  v.  Spang- 
ler,  ZO  Ohio  St.  38. 

judgment  creditor. —  Lambert  c.  Miller,  3B 
N.  J.  Eq.  117. 

88.  Porter  v.  Pannly,  43  How.  Pr.  (N.  Y.) 

i&.  Haiard  v.  Bobinson,  16  R.  I.  226.  2  AU. 
433. 

BeceMaiy  parties  to  a  bill  to  redeem,—  A 
nbseqnent  encumbrancer  {Macey  r.  Fenwick, 


4  B.  Mon.  (Ky.)  306),  the  administrator  of  a 
deceased  mortgagor,  the  asaignee  and  subas- 
sigiiee  of  the  mortgage,  or  their  personnl  rep- 
resentatives <  Hazard  v.  Robinson,  15  R.  I. 
22tl,  2  Atl.  433}  are  necessary  parties  to  a  bill 
to  redeem;  but  the  purchaser  of  the  mort- 
gaged pro^wrty  at  an  unlawful  sale  is  neither 
a  necessary  nor  proper  party  to  an  action 
against  the  mortgixgee  to  redeem  and  for  an 
accounting,  if  no  telief  against  such  purchaser 
is  sought  (Boyd  v.  Beaudin,  54  Wis.  103,  II 
N.  W.  621). 

A  decree  allowing  redemption  ia  not  bind- 
ing upon  persons  who  have  acquired  intereata 
in  the  mortgaged  property  through  the  mort- 
gagee, unUfis  they  are  made  parties  to  the  bill 
to  redeem-  Macey  c,  Fenwick,  9  Dana  (Ky.) 
198. 

84.  Metzter  o.  James,  12  Colo.  322,  10  Pac. 
885,  holding  that  the  fact  that  one  of  two  co- 
mortgogors  refuses  to  join  in  a  bill  to  redeem, 
and  is  therefore  made  a  party  defendant,  does 
not  limit  the  recovery  of  the  other  mortgagor 
to  one  half  of  tbe  amount  of  the  mortgage; 
but  that  his  recovery  is  for  the  same  sum  as  if 
both  mortgogora  were  plaintiffs. 

85.  Leapold  c.  McCartney,  14  Colo.  App. 
442,  60  Phc.  640;  Boston,  etc..  Iron  Works  v. 
Montague,  108  Masa.  248.  Sec  also  Myers  v. 
Amey,  21  Md.  302,  holding,  in  an  action  by  a 
creditor  of  the  mortgagor  to  redeem  from 
prior  encumbrances,  that  equity  would  enjoin 
the  mortgagor  from  diapoaing  of  the  property 
pending  suit,  on  the  ground  of  irreparable  loaa 
to  plaintiff. 

86.  Sims  r.  CanSeld,  2  Ala.  655;  Smith  v. 
Forty-Nine  A  Fifty-Six  Quartz  Min.  Co.,  14 
Cal.  242 :  Wilkins  b.  Sears,  4  T.  B.  Mon.  (Ky.) 
343 ;  Anthony  v.  Shaw,  7  R.  1,  275.  See  also 
Rose  V.  Page,  82  Mich.  105,  48  N.  W.  227, 
holding  that  an  action  of  tort  would  not  lie 
againat  a  mortgagee  who  had  in  good  faith 
sold  the  property,  but  that  the  proper  remedy 
was  by  bin  to  redeem  or  by  action  of  asaump- 
sit  to  recover  the  surplus  proceeds  of  the  sale, 

87.  Frank  p.  Jones,  38  Kan.  238,  17  Pac 
663.     See  Reed  v.  Lansdale,  Hard.  (Ky.)  6, 

[XX.  D.  1] 
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ever,  where  a  statatory  mode  of  foiecloanre  and  redemption  of  chattel  mortgages 
is  prorided,  it  is  held  that  a  bill  iu  eqnity  for  redemption  cannot  be  maintained, 
nniese  from  the  pecnliar  circnmstances  of  the  case  the  mortgagor's  rights  cannot 
be  fully  protected  by  the  proceedings  autliorized  by  etatnte." 

2.  Complaint.^  The  petition  or  complaint  in  an  action  to  redeem  mast  allege 
all  material  facts  necessary  to  entitle  the  complainant  to  relief," 

S.  JUDOHENT  AND  Dbcbee."  If  judgment  is  rendered  in  favor  of  redemption, 
the  amount  due  under  the  mortgage  shonld  be  hxed  by  the  decree,  and  a  day 
appointed  for  its  payment ;  and  iu  case  of  non-payment  the  bill  ehoald  be  dis- 
missed or  the  property  sold.**  If  the  mortgaged  property  cannot  be  restored,  a 
personal  decree  against  the  mortgagee  for  its  excess  in  value  over  the  amount  of 
the  mortgage  should  be  entered,^  and  such  decree  operates  to  vest  the  title  to  the 
mortgaged  property  in  any  person  who  lias  purchased  it  from  tlie  mortgagee,  and 
to  bar  fiirther  action  by  the  mortgf^or  in  respect  thereto.** 

4.  LiABn-iTY  Fob  Costs.*  A  mortgagor,  seeking  to  redeem,  mast  generally 
pay  coats ;  but  if  the  mortgagee  has  nnreasonably  refnsed  to  accept  payment 
upon  tender,"  or  has  set  up  an  absolute  title  in  himself,"  the  general  rule  does  not 
apply,  and  the  mortgagee  may  be  held  for  costs. 

E.  Tender  of  Blortgage  Debt—  1.  Effect.  The  effect  of  a  tender  of  the 
amount  necessary  to  redeem  merely  gives  the  mortgagor  the  right  to  redeem,  it 
does  not  revest  title  in  him."    A  refusal  on  the  part  of  the  mortgagee  to  accept 

holding  that  in  such  action  the  value  of  the 
UBS  of  the  property  while  in  the  hands  of  the 
mortgagee  may  be  determined. 

88.  Loggie  v.  Chandler,  96  Me.  220,  49  Ati. 
10S9;  Gordon  «.  Clapp,  111  Mass.  22.  See 
Boston,  etc.,  Iron  Worlcs  v.  Montague,  1Q8 
Mass.  248,  holding  tbat  the  Btatutor;  remedy 
was  inadequate  and  that  a  bill  in  equity 
would  therefore  lie  where  a  mortgagee  of 
patent  rights  refused  to  render  an  account, 
without  which  the  mortgagor  could  not  as- 
certain the  amount  due  so  as  to  make  pay- 
ment or  tender  for  the  redemption  of  the 
property. 

89.  See  also,  generally,  Eqditt  ;   Pleading. 

90.  Crowe  c.  La  Mott,  14  Mont.  366,  36 
Pac.  462,  holding  that  such  a  complaint  was 
defective  for  failing  to  allege  that  the  mort- 
gagee had  not  foreclosed  upon  and  sold  the 
property  and  turned  over  the  surplus  to  the 
plaintiff  as  provided  by  the  terms  of  the  mort- 
gage. See  also  Cody  c.  Springfield  First  Nat. 
Bank,  83  N.  Y.  App.  Div.  199,  71  N.  Y.  Suppl. 
277,  holding  that  a  bill  to  redeem  was  de- 
murrable for  failure  to  set  forth  a  state  of 
facts  showing  a  conversion  of  the  property  by 
the  mortffagee. 

A  tender  of  the  moitgage  debt  must  be  al- 
leged and  proved ;  a  mere  offer  in  the  plead- 
ings to  pay  what  ia  found  due  is  not  enough. 
Hall  P.  Ditson,  5  Abb.  N.  Cas.  (N.  Y.)  1B8, 
65  How.  Pr.    IN.   Y.)    19. 

Where  a  bill  to  redeem  is  filed  by  two  mort- 
fagora,  and  the  evidence  shows  that  the  prop- 
erty belongs  to  one  of  them  only,  this  is  not 
such  a  material  variance  as  to  defeat  the 
action.     Locke  p.  Palmer.  20  Ala.  312. 

91.  See   also,    generally,    Equitt;    Jodo- 

92.  Woodard  e.  Fitzpatrlck,  2  B.  Mon. 
<Ky.)  61:  Chaney  p.  Cooke,  6  T.  B.  Mon. 
(Kj.)   248. 

[XX,  D,  1] 


93.  Colorado. —  Metsler  v.  James,  12  Colo. 
322.   18  Pac.  886. 

lotca. —  Alger  B.   Farley,  19  Iowa  618. 

MieKigan. —  Flanders  V.  Chamberlain,  M 
Mich.  305. 

Mitaouri. —  Moore  v.  Thompson,  40  Uo. 
App.   1S5. 

Vermont.—  Blodgett  e.  Blodgett,  48  Vt  82. 

Witcontiti.-^  Mowry  v.  Baraboo  First  Nat. 
Bank,  54  Wis.  38,  U  N.  W.  247,  holding  that 
the  mortgagee  is  to  be  charged  with  the 
value  of  the  property  at  the  time  it  was 
taken  by  him. 

See  e  Cent.  Dig.  tit.  "  Chattel  Mortgages," 

J 

remainderman  where  a  life-tenant  of  slaves 
had  mortgaged  them  and  the  mortgagee  had 
sold  them  out  of  the  state. 

95.  See  also,  generally,  Costs. 

96.  Pratt  r.  Stiles,  9  Abb.  Pr.  (N.  Y.) 
150,  17  How.  Pr.    (N.  Y.)   211. 

97.  May  v.  Eastin,  2  Port.  (Ala.)  414; 
Pratt  V.  Stiles,  9  Abb.  Pr.  (N.  Y.)  150,  17 
How.  Pr.    (N.  Y.)   211. 

98.  Aloliamo.— Frank  v.  Pickens,  6ff  Ala, 
369;  Brown  v.  Lipscomb,  9  Port,   (Ala.)   472. 

California. —  Heyland  v.  Badger,  3B  Cal. 
404. 

Uuaouri. —  Jackson  i'.  Cunningham,  28 
Mo.  App.  354, 

Nebraska. —  Tomkina  v.  Batie,  11  Nebr. 
1*7,  7  N.  W.  747,  38  Am.  Rep,  361. 

Xew  York. —  Halatead  v.  Swartz,  1  Thomps. 
k  C.  (N.  Y.)  659,  46  How,  Pr.  (N.  Y.)  289; 
Stoddard  p.  Denison,  2  Sweeny  (N.  Y,)  54, 
7  Abb.  Pr.  N.  S.  (N.  Y.)  309,  38  Hotr.  Pr- 
<N.  Y.)  206;  Charter  v.  Stevens,  3  Den. 
JN.  Y,)  33,  46  Am.  Dec,  444;  Patehin  v. 
Pierce,  12  Wend.  (N.  Y.)  61;  Langdon  «. 
Buel,  9  Wend.   4N.  Y.)   80;  Acklej  ff.  Fisdit 
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ft  proper  tender  made  by  a  mortgagor  seeking  to  redeem  may  anbject  the  mort- 
gagee to  liability  for  damages." 

2.  SopFiciBMCT  —  a.  In  General.'  A  tender  of  the  amunnt  due  on  the  mort- 
gage which  shall  entitle  the  mortgagor  to  redeem  must  bo  uiiconditiocal.*  It  is 
alM  neceeeary  that  the  mortgagor  make  his  tender  good  by  payment  into  conrt.' 
A  mere  offer  in  the  pleadings  to  pay  wliat  may  be  found  due,  although  not  safli- 
cient  in  some  juriBdictioiis,*  is  generally  held  to  be  a  enbstitute  for  prior  tender;" 
and  in  any  case  failure  to  make  tender  previous  to  commencing  suit  ia  important 
only  in  its  eSect  upon  costs.* 

b.  Amoant.  The  mortgagor  or  person  claiming  the  right  to  redeem  mnst, 
as  a  condition  precedent  to  enforcing  such  right  of  redemption,  pay  or  ten- 
der the  mortgagee  the  entire  debt  secured  by  the   mortgage,'   together  with 

7  Cow.    (N.   T.)    200;   Brown   P.   Bement,   8 

Jotins.    (N.  Y.)    96;   Rogers  c.  Traders'  Ins. 

Co..  a  P&ige  (N.  Y.)  SB3. 
Sfntth  CaTotina.—  Pledger  B.  MandeTille,  1 

Brev.  (S.  C.)   288. 
Vermont. —  Blodgett  c.  Blodgett,  48  Vt.  32. 
VnKtefL    Slatet^-  Mitchell     v.     Roberte,    6 

MeCrary   (U.  S.)  425,  17  Fed.  776. 
Contra,    Schayer    ff.    Commonwealth    Loan 

Co.,  163  Mass.  322,  30  N.  E.   1110,  boldinf^ 

thit  a  refusal  b;   the  mortgagee   to   a^^ept 

a  proper  tender  operated  to  discharge  the  lien 

of  tbe  mortgage. 
See  g  Cent.  Dig.  tit.  "  Chattel  Uortgagea," 

I  BBS;  and  Mpnt,  XVIII. 
99.  Rice  u.  Kahn,  TO  Wia.  323,  35  N.  W. 

465.  See  Gauche  v.  Milbrath,  04  Wis.  674, 
es  H.  W.  900,  holdiQR  that  Sanborn  t  B. 
Anna.  Stat.  Wis.  £  2316a,  providing  that 
in  ease  of  the  sale  of  property  taken  under 
%  chattel  mortgage  in  less  than  Ave  days 
after  the  same  was  actually  taken,  the  owner 
■My  recover  twenty.Bve  dollars  liquidated 
dinagei  in  addition  to  actual  damages,  and 
the  mortgage  debt  shall  be  deemed  paid,  en- 
title* the  owner,  in  case  of  such  sale,  even 
if  merely  a  pretended  sale,  to  recover  as 
sctiuil  damages  only  the  value  of  the  prop- 
erty, leu  the  mortgage  debt  and  necessary 
costs  and  expenses,  and  any  special  damages 
which  he  has  suffered.  See  also  Schmittdtel 
r.  Moore,  120  Mich.  100,  79  N.  W.  195,  hold- 
ing that  a  senior  mortgagee  who  acquires  the 
equity  of  redemption  from  the  mortgagor, 
after  a  refusal  to  accept  a  tender  of  pay- 
ment of  his  mortgage  from  a  junior  encum- 
brancer, is  liable  to  the  latter  for  the 
amonnt  of  hie  lien,  where  the  property  is 
sufficient  to  pay  both  liens. 

I.  The  innifficienc7  of  a  tender  may  bft 
waived  by  a  refusal  to  allow  redemption  on 
the  ground  that  the  property  has  been  sold 
(Oanehe  v.  Milbrath,  94  Wis.  674,  69  N.  W. 
DOS),  or  by  the  mortgagee's  declining  either 
to  sccept  or  reject  tbe  tender  until  he  has 
conmlted  counsel  (l4.mbeTt  c.  Miller,  38 
N.J.  Eq.  117). 

a.  Noyea  v.  Wyckoff,  114  N.  Y.  204,  21 
M.  E.  158,  23  N.  Y.  St.  105. 
8.  Alabama. —  Frank  v.  Kckens, 


Vew  Ywfc.— Noyes  v.  "^jiMi^,  114  N.  T. 
204,  21  N.  E.  168,  23  N.  Y.  St  105;  Patchin 
p.  Pierce,   12  Wend.   (N.  Y.)    61. 

W«con*in.— Gauche  c.  Milbrath,  94  Wis. 
674,  69  N.  W.  999;  Smith  P.  Phillips,  47 
Wis.  202,  2  N.  W.  285, 

See  0  Cent  Dig.  tit.  "  Chattel  Mortgage," 
St  601,  635. 

Contra. —  Mawae^uaettB. —  Weeks  c.  Baker, 
152  Mass.  20,  24  N.  E.  006 ;  Roberts  v.  White, 
146  Mass.  266,  16  N.  E.  6Q8. 

JficMffWi.—  Sbattuck  v.  Cole,  91  Mich.  680, 
52  N.  W.  60;  Blaisdell  v.  Scally,  84  Mich. 
146,  47  N.  W.  685;  Bateman  v.  Blaisdell,  83 
Mich.  367,  47  N.  W.  223;  Bateman  v.  Blake, 
81  Mich.  227,  45  N.  W.  831;  Flanders  V. 
Chamberlain,  24  Mich.  305. 

JfinneMfo.—- Moore  v.  Norman,  43  Minn, 
428,  45  N,  W.  857,  10  Am.  St.  Rep.  247,  0 
L.  R.  A.  66. 

Oregon. —  Bartel  o.  Lope,  6  Or^.  3?1. 

Vniied  Btatea. —  Mitchell  v.  Roberts,  B 
BbCrary    (U.  8.)   426,   17  Fed.  776. 

A  Tsfnul  by  tbe  mottgagee  to  accept  ten- 
der when  made  at  a  proper  time  will  operate 
to  discharge  the  lien  of  the  mortgage 
(Schayer  e.  Commonwealth  Loan  Co.,  163 
Mass.  322,  39  N.  E.  1110),  and  to  render  tbe 
mortgagee  liable  tor  conversion  if  he  sub- 
sequenuy  sells  tbe  property  (Bacon  c. 
Hooker,  173  Mass.  664,  64  N.  B.  253),  and 
further  gives  tbe  mortgagor  a  right  to  main- 
tain replevin  for  tbe  mortgaged  property, 
without  bringing  the  monej'  due  upon  the 
debt  into  court  (Weeks  ti.  Baker,  152  Mass. 
20,  24  N.  E.  OOS). 

If  the  prop«ty  ia  derttoyed,  after  rejection 
of  a  Bufflcient  tender,  tbe  mortgagee  must 
bear  the  loss.  Goodman  v.  Pledger,  14  Ala. 
114. 

4.  Halstead  r.  Swartz,  1  Thomps.  ft  C. 
(N.  Y,)  660,  46  How.  Pr.  (N.  Y.)  289;  Stod- 
dard V.  Denison,  2  Sweeny  (N.  Y.)  64,  T 
Abb.  Pr.  N.  S.  (N.  Y.)  300,  38  Haw.  Pr. 
(N.  Y.)  296;  Hall  P.  Ditwn,  S  Abb.  N.  Gas. 
(N.  Y.)   108,  55  How.  Pr.  (N.  Y.)   19. 

6.  Flanders  v.  Cbamberlain,  24  Mich.  305; 
.Arnold  V.  Chapman,  13  R.  I,  686;  lavigne  v. 
Naramore,  52  Vt.  267. 

e.  Boyd  V.  Beaudin,  64  Wis.  103,  11  N.  W. 


idwourt.— Jackson  V.  Cunningham,  28 
Uo.  App.  364. 

Jfeftnuto.— Tompkins  v.  Batie,  11  Kebr. 
147,  7  N.  W.  747,  38  Am.  Rep.  361. 


G21. 

7.  Thompson   r.   Campbell,   6   T.   B.   Mon. 

(Ky.)    120;   Cbaney  v.  Cooke,  6  T.  B.  Mon. 

(K7.)  248;  Hughes  e.  Harlan,  37  N.  Y.  App. 

DiT.  628,  65  N.  S.  Suppl.  1106;  Halstead  v. 

[XX.  B.  2,  b] 
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interest,"  and  nil  expenses  and  coata  properly  and  reasonably  incnrred  hy  the 
mortgagee  in  the  protection  of  bis  rigiite  under  the  mortgage/  It  has  been  held 
tliat  the  tender  mnat  include  all  that  the  mortgagor  owes  the  mortMgee,  whether 
secnred  by  the  mortgage  or  not,"*  but  the  better  view  seems  to  be  that  the  tender 
need  include  only  the  entire  mortgage  debt." 

F.  Accountability  of  Hortgagree — 1.  In  General.  A  part  of  the  relief 
ordinarily  given  in  a  suit  to  redeem  ie  to  require  the  mortgagee  to  aceonnt  for 
the  rents  and  protits  of  cliHttels  of  which  he  has  had  the  possession  and  use." 

Swartz,  1  ThompB.  &  C.  (N.  Y.J  659,  40 
How.  Pr,  (N.  y.)  289;  Hall  v.  Ditaon,  6 
Abb.    N.   Cas.    (N.    Y.)     198,    65    How.    Pr. 

(N.  Y.)   19.     8e«  Fowler  r.  Merrill,  11  How. 

(U.  S.)  375,  13  L.  ed.  736,  holding  that  on 
a  bill  to  redeem  slaves  the  tender  must  equal 
the  Talue  of  the  slaves  mortgaged,  and  of 
young  slaves  born  since  the  mortgage,  and  — 
if  the  mortgagor  is  in  poasesaion  —  the  net 
hire  of  the  slaves  from  the  time  of  bringing 
the  bill.  See  aleo  Haletead  t>.  Swartz,  I 
Thompa.   t    C.    IN,    Y.)    559,   46    How.    Pr. 

I  N.  Y. )  280,  holding,  where  a  mortgage  given 
to  secure  ten  nctes  was  defaulted  bj  failure 
to  pay  the  note  first  due,  that  the  mortgagor 
could  redeem  only  by  paying  or  tendering 
the  entire  debt  secured.  Vontra,  Caaserly  r. 
Witherbee,  119  N.  Y.  522,  23  N.  R  1000.  30 
N.  Y.  St.  92  [reversing  28  N.  Y.  Wkly.  Dig. 
388],  holding,  where  redemption  was  sought 
on  the  ground  of  fraud  on  the  part  of  the 
mortgagee  in  conducting  the  foreclosure  sale, 
that  it  was  not  necessary  for  plaintilT,  either 
before  action  or  in  his  complaint,  to  tender 
or  offer  to  paj  the  amount  which  should  be 
found  to  be  due  upon  the  mortgage. 

The  antlioiity  of  an  agent  of  the  mortiaEM 
to  receive  payment  of  the  mortgage  debt  must 
first  he  shown  before  evidence  of  a  tender  to 
him  is  admissible.  Bacon  c.  Hooker,  173 
Mass.  554,  64  N.  E.  253. 

8.  Thompson  v.  Campbell,  6  T.  B.  Mon. 
(Ky.)    120. 

9.  Tfae  morteazor'i  tender  muat  include  ex- 
penKi  incurred  by  the  mortgagee  in  harvest- 
ing the  crop  mortgaged,  where  necessary  to 
preserve  it  (Shutea  v.  Woodard,  57  Mich. 
213,  23  N.W.  7761  ;  in  attempting,  although 
unsuccessfully,  to  take  possession  of  the  mort- 
gnged  property  ( Reison  r.  Mott,  42  Minn. 
40,  43  N.  W.  691,  19  Am.  St.  Hep.  489)  ;  and 
in  recovering  the  property  —  as  in  the  case  of 
a  runaway  mortgaged  slave  (Webb  v.  Patter- 
son, 7  Humphr.   (Tenn.)  431), 

Honey  paid  by  the  mortgagee  for  insurance 
on  the  mortga^  property,  when  the  mort- 
gage provides  that  the  property  shall  be 
kept  insured,  must  be  repaid  the  mortgagee 
by  a  subsequent  mortgagee  seeking  to  re- 
deem.    Carr   P.  Hodge,   130  Mass.   55. 

A  tender  of  the  entire  debt  withont  ex-- 
pCDSea  is  sufficient  if  not  objected  to.  Vree- 
land  P.  Waddell,  93  Wis.  107,  07  N.  W.  51. 
See  also  to  the  same  efTect  Lambert  v.  Mil- 
ler, 38  N.  J.  Eq,  117,  where  a  tender  cov- 
ering principal  and  interest,  hut  not  expenses 
incurred  in  preparation  for  foreclosure  sale, 
refused  by  the  mort^gee  until  he  had  con- 
sulted couiuel  as  ia  his  rights  was  held 
Bufficient. 

[XX,  E,  2.  b] 


The  amount  of  the  tender  may  be  reduced 
by  the  hire  of  the  property  since  tbe  mort- 
gagee took  possession  (Thompson  v.  Caoip- 
bell.  6  T.  B.  Mon,  (Ky,)  120);  and  also 
when  made  by  a  purchaser  from  the  mort- 
gagor, by  any  part  of  the  mortgaged  property 
which  the  mortgagee  might  have  used  to 
satisfy  the  debt,  but  which  he  has  sacrificed 
or  released  for  the  benefit  of  the  mortgagor 
(Miles  V.  Blanton,  3  Dana   (Ry.)    625). 

Where  the  mortgagee  has  bought  at  «  dia- 
cotmt  the  mortgage  debt,  as  by  paying  in  de- 
preciated money  (May  v.  Eastin,  2  Port, 
(Ala.)  414),  it  has  been  held  that  he  is 
entitled  only  tu  the  amount  which  he  actu- 
ally paid,  and  not  to  the  face  value  of  the 
debt  {Ex  p.  Ames,  1  Lowell  (U.  S.)  661,  1 
Fed.  Cas.  No.  3-23,  7  Nat.  Bankr.  R^.  230). 

Where  the  debt  is  payable  in  aervicea  to  be 
paid  for  at  a  speciBed  rate,  a  tender  of  the 
sum  due  in  money  according  to  the  rate 
fixed  for  the  services  is  sufficient  (Ferguson 
V.  Hogan,  25  Minn.  135), "and  the  rule  ia 
the  same  where  the  deht  is  payable  in  mon^ 
or  some   other   commodity,   as  lumber    (Lea.- 

Kld  V.    McCartney,    14   Colo.   App.    442,    60 
.c.   640). 

10.  McClendon  t>.  Wells,  20  S.  C.  B14; 
Heese  v.  Lyon,  20  S.  C.  17.  Compare  Craik 
e.  Clark,  3  N.  C.  175,  where,  after  stating 
that  an  heir  cannot,  by  the  English  law,  re- 
deem without  payment  of  a  specialty  debt, 
although  not  secured  by  mortgage,  the  court 
doubted  whether  it  was  ho  with  regard  to 
executors,  but  upon  consideration  decr«Kl  % 
redemption  on  payment  by  the  adminis- 
trator of  the  mortgage  money  and  also  a  bond 
debt  not  secured  by  the  mortgage. 

11.  Halstead  v.  Swartz,  1  Thomps.  ft  C. 
(N.  Y.)  559,  48  How,  Pr.  (N.  Y.)  28»; 
Clarke  v.  Robinson,  16  R.  1.  180,  13  AU. 
124. 

12.  Davis  r,  Hubbard.  38  Ala.  IS5;  Frank 
c.  Jones,  39  Kan.  236,  IT  Pac.  663;  Downing 
r.  Palmateer,  I  T.  B.  Mon.  (Ky.)  64;  Pratt 
V.  Stiles,  9  Abb.  Pr.  <N.  Y.)  160,  17  How. 
Pr.  (N.  Y.)  211. 

Account  incident  to  redemption. —  The  right 
of  a  mortgagor  to  call  upon  the  mortgagee 
for  an  sccounting  is  incident  to,  and  as  a 
general  rule  can  arise  only  under,  a  hill  to 
redeem,  unless  the  mortgagee  has  put  it  out 
of  his  power  to  return  the  property.  In  that 
case  the  mortgagee  must  account  for  the 
value  of  the  property  or  the  amount  it 
brought  at  the  sale.  Craft  v.  Bullard,  &n. 
k  M.  Ch.   (Miss.)   336. 

A  mortga£ee  who  fail*  to  take  poM««doB 
of  the  property  mortgaged  will  not  be  al- 
lowed credit,  on  an  accounting,  for  portiona 
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While  the  right  of  redemptioD  exists  a  mortgagee  in  posseesion  is  liable  to 
sccoDDt  for  the  income,  profits,  nnd  proceeds  of  the  mortgaged  chattels,"  but  lie  ie 
chargeable  for  tlie  usual  hire  only,  and  not  for  what  was  really  made  out  of  the 
nse  of  the  property." 

2.  Dorr  to  Presbrtb  Property.  While  the  right  of  redemption  exiats,  a 
mortgagee  in  posecesiou  is  liable  for  loss  caused  by  Ins  neglect  in  tlio  management 
of  the  property,"  and  if  the  natnre  of  the  property  permits,  lie  is  bonnd  to  exer- 
cise reasonable  diligence  in  Iceeping  it  employed  ; "  but  if  he  be  witiiout  fault,  he 
is  not  responsible,  even  though  the  property  covered  by  the  mortgage  is 
destroyed." 

8.  Expenses  Incurred  in  Beoard  to  ■ortgagbd  Property.  A  mortgagee  in  pos- 
seesion of  mortgaged  property  ia  entitled  to  be  credited  with  all  reasonable  and 
actual  expenses  In  caring  for  it,'^  but  although  tlie  mortgagor  is  responsible  for 

of  the  property  ftold  by  a  junior  mortgagee. 
Wjman  c.  Hcrard,  9  Okla.  35,  59  Pac.  1009. 

13.  Kentucky. —  Woodard  e.  Fitipatrick, 
E  B.  Mod.  (Ky.)  61;  Clark  v.  Robbina,  B 
Sana  (Ky.)  349;  Thompson  v.  Campbell,  6 
T.  B.  Mon.  (Kt.)  120;  Wilkins  v.  Sears,  4 
T.  B,  Mon.    (Ky.)   343. 

ifotne.— Covell  c.  Dolloff,  31  Me.  104. 

MiMinippi. —  Craft  V.  Bullard,  Sm.  A  U. 
Ch.   (Miss.)    366. 

-Vm  roTit.— Pratt  r.  Stiles,  9  Abb.  Pr. 
(N.  y.)   130,  17  How,  Pr.   (N.  Y.)  211. 

Ttnnetscc. —  Overton  v.  Bigelow,  10  Yerg. 
(Tenn.)  48. 

Vvgrnia. —  Ross  V.  Norvell,  1  Wash.  (Va.) 
14.  1  Am.  Dec.  422. 

S««  9  C^nt.  Dig.  tit.  "  Chattel  Mortgages," 
t  300. 

Interest  on  the  hire  of  mortgaged  property 
i>  chargeable  against  a  mortgagee  in  posses- 
sion Irom  the  end  of  each  year.  Morrow  P. 
Tnmey,  35  Ala.  131;  Booth  v.  Baltimore 
Sttam  Packet  Co.,  03  Md.  3B. 

Bents  ana  profits  must  be  applied  in  pay- 
ment of  the  mottsage,  and  part  thereof  can- 
not be  diverted  toward  the  payment  of  un. 
•ecured  claims  due  to  the  mortgagee  from 
the  mortgagor  vithout  the  express  consent 
of  the  latter.  Caldwell  r.  Hall,  49  Ark.  60S, 
1  8.  W.  62,  4  Am.  St.  Rep.  64. 

Dnty  of  mortgagee. —  If  the  mortgagee  acta 
in  good  faith  in  hiring  out  the  mortgaged 
property,  he  will  be  accountable  only  for  the 
imoant  which  he  contracted  for,  although  a 
more  advantageous  contract  miglit  have  been 
Bade,  but  he  must  suffer  the  loss  incurred 
by  the  insolvency  of  the  person  hiring  the 
property.  Clark  c,  Robbina,  0  Dana  (Ky.) 
149. 

Wkere  the  mortgagee  ia  entitled  to  imme- 
iiate  poiiMgion  of  the  mortgaged  property, 
u  nikder  a  bill  of  sale  intended  to  operate  aa 
a  mortgage,  be  is  not  liable  to  account  to 
tlie  mort^wor  for  the  earnings  of  the  prop- 
erty after  ne  has.  taken  possession  of  and 
wid  it,  even  though  be  had  verbally  prom- 
wd  the  mortgagor  to  leave  the  property  in 
hii  poucBiion.  Tenney  v.  State  Bank,  20 
Wi.  152. 

14.  Davenport  c.  Tarlton,  1  A.  K.  Marsh. 
(Ky.)   243. 

utent  of  lixblMty. — The  mortgagee  is  liable 
lor  hire  of  the  property  only  for  five  years 


next  preceding  the  action  to  redeem  (Fenwick 
11.  Maoey,  1  Daoa  (Kj.)  276),  and  it  is  not 
error  to  fail  to  charge  the  mortgagee  with 
the  hire  of  the  property  where  the  court  is 
not  asked  so  to  do  (Van  Dusen  v.  Arnold,  5 
e.  D.  588,  59  N.  W.  901). 

If  the  propeit/  is  destroyed  while  in  the 
mortgagee's  possession  without  fault  on  )iis 
part,  he  is  accountable  only  for  the  net  jirof- 
itB  accruing  before  the  lose,  Covell  v.  Doiloff, 
31  Me.  104. 

15.  Wann  t).  Coe,  31  Fed.  369,  boldinft  that 
a  mortgagor's  right  to  maintain  a.  bill  for  an 
accounting  is  not  barred  by  an  agreement 
with  the  mortgagee  that  a  certain  sum  shall 
l<e  deemed  the  sum  actually  due  under  the 
mortgage. 

16.  Bennett  c.  Buttcrworth,  12  How. 
(U.  S.)  307,  13  L.  ed.  1026,  holding  it  to  be 
no  excuse  for  the  mortfjaRee  to  show  that  he 
managed  the  property  aa  the  mortgagor  had 

17.  Morrow  v.  Tumey,  35  Ala.  131 ;  Tucker 
V.  Toomer,  36  Ga.  138;  Covell  r.  Dolloff,  31 
Me.  104.  See  also  Shannon  v.  Speers,  2  A.  K. 
Marsh.  (Ky.)  311,  holding  that  a  mortgagee 
was  not  liable  for  the  value  of  a  mortgaged 
slave,  who  died  after  a  tender  and  refusal  of 
the  consideration,  if  the  slave  was  laboring 
under  the  disease  of  which  he  died,  at  the 
time  of  delivery  to  the  mortgaRee  and  tender. 

18.  Schultz  V.  Jerrard,  (N.  J.  1886)  3  Atl. 
285,  g  N".  J.  L.  J.  123  (holding  that  the  mort- 
gagee was  not  entitled  to  rent  for  storing 
mortgaged  property  on  his  own  shelves)  ;  Coe 
1!.  Cassidy,  72  N.  Y.  133  [affirming  6  Daly 
(N.  Y.)  242];  Harden  ti.  Wagner.  22  \V.  V«. 
3G6  (holding  that  feed  for  mort^ged  horses 
in  the  posseaaion  of  a  trustee  could  be  charged 
to  the  trust  fund ) .  Compare  Boshart  v. 
Easton,  34  Misc.  (N.  Y.)  241,  69  N.  Y,  Suppl. 
623  [affirmed  in  74  N.  Y.  Suppl.  1121],  where 
a  mortgage  made  by  an  insolvent  was  set 
aside  aa  in  fraud  of  creditors  and  a  mort- 
gagee was  allowed  the  expenses  incurred  by 
him  in  taking  care  of  the  property.  See  also 
Ex  p.  Davega,  31  S.  C.  413,  10  S.  E.  72, 
holding  that  if,  without  carrying  on  the  busi- 
ness, the  mortgagee  sells  the  mortgaged  prop- 
erly at  auction,  he  is  entitled  to  be  credited 
with  the  expense  of  the  auction  sale. 

Tronble  in  nmnaging  moitgaxed  property 
cannot  be    charged   for   by  the    mort^igee. 
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taxes'*  and  for  ordinary  expensea^  lie  does  not  have  to  allow  the  mortgagee  the 
amounts  of  insurance  premiatns  on  the  mortgaged  goods  in  the  absence  of  express 
stipulation.^ 

XXI.  FOBECLOSDRE. 
A.  In  General  —  l.  Bioht.  The  holder  of  a  chattel  mortgage  has,  in  gen- 
eral, njxin  breach  of  condition,  the  same  right  to  pursue  all  his  remedies  at  the 
same  time  tliat  a  mortgagee  of  real  estate  hae.^  The  existence  of,  or  resort  to, 
other  remedies  does  not  prevent  the  holder  of  a  chattel  mortgage  from  foreclos- 
ing his  mortgage.^ 


Clark  p 

Iniljoden  v.  Hunter,  23  Ark,  822,  79  Am.  Dec. 
116,  where  a  mortgagee  was  held  not  to  be 
entitled  to  compensation  for  effecting  a  sale 
of  the  mortgaged  property  where  the  deed 
provided  for  paj'ing  the  expenses  of  the  sale 
but  was  silent  c?  to  compensation. 

Money  advanced  to  avoid  waste  aad  da- 
■tinction  of  mortgaged  crops  by  the  mort- 
gagci!  thereof  is  chargeable  against  the  mort- 
gagor in  an  equitable  accounting  and  can  be 
added  to  the  mortgage  debt.  Caldwell  v. 
Hall,  40  Ark.  508,  1  S.  W.  62,  4  Am.  St.  Rep. 
04. 

Effect  Df  Idnd  of  property. —  A  mortgagee 
in  poeseasion  of  a  mortgaged  slave,  it  has 
beeu  held,  must  support  the  slave  at  his  own 
coal.  Overton  «.  Bigelow,  10  Yerg.  (Tenn.) 
4S. 

Ezpensea  incurred  in  improving  the  mort- 
gaged property  while  in  the  poraeBsion  of 
the  mortgagee  ahould  be  charged  to  the  mort- 

nor.  Rou  e.  Norrell,  1  Waeh.  (Va.)  14, 
m.  Dee.  422. 

Ezpeniea  of  a  receiver. —  Aa  between  the 
mortgagor  and  the  mortgagee  of  personal 
property,  the  mortgagor  is  not  entitled  to 
have  any  part  of  the  expenses  of  a  receiver- 
ship deducted  from  the  amount  of  his  in- 
debtedness in  tbe  final  judgment  on  the  claim, 
wbere,on  order  taking  the  property  from  the 
receiver  and  placing  it  in  the  hands  of  prior 
mortgagees,  it  was  stipulated  that  the  rights 
of  the  parties  as  to  liability  for  receiver's 
costs  should  not  be  affected.  Newborg  v. 
Sproat,  10  Kan.  App.  311,  62  Pac.  544. 

Wliere  the  mortgagee  holds  adversely  to 
the  mortgagor  and  denies  his  right  to  redeem 
he    cannot   deduct   charges    incurred    for    re- 

Birs  to  the  chattels  while  they  were  thus 
Ld  (Booth  V.  Baltimore  Steam  Packet  Co., 
63  Md.  39)  ;  nor  can  eipenaes  incurred  in 
the  care  of  the  property  be  allowed  in  his 
favor  (Howery  c.  Hoover,  87  Iowa  681,  66 
IN.  W.  772). 

19.  Morrow  c.  Tumey,  35  Ala.  131.  Com- 
fare  Dunsmuir  i'.  Port  Angeles  Gas,  etc.,  Co., 
24  Wash.  104.  63  Pac.  10B5,  where  the  same 
renult  was  reached  because  the  court  held 
that  a  law  requiring  the  mortgagee  to  pay 
taxes  applied  only  to  mortgages  of  real 
property, 

20.  Kreider  p.  Fanniry,  74  III.  App.  837, 
holding  that  where  the  mortgagor  fed  grain 
to  mortgaged  cattle  and  employed  hia  minor 
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son  to  care  for  them,  be  could  not  charge 
these  expenscE  up  against  the  mortgagee. 

Liability  for  injury  caused  by  mtntgaEcd 
goods. —  A  mortgagee  who  ba«  not  taken  ac- 
tual poseesBion  is  not  liable  in  trespass  for 
an  injury  occasioned  by  the  mortgaged  goods. 
Campbell  p.  Reid,  14  U.  C.  Q.  B.  305. 

Under  necessaiy  expenses  which  can  be 
charged  by  the  mortgagor  in  regard  to  the 
■awing  of  logs  into  lumber,  under  a  stipula- 
tion to  that  effect  in  a  mortgage,  it  has  been 
held  proper  to  include  money  expended  in 
neceasaiy  repairs  to  the  sawmill.  Friendly 
V.  McCullough,  9  Oreg.  109. 

21.  Booth  D.  Baltimore  Steam  Packet  Co., 
63  Md.  30.  See  Whittcmore  v.  Fisher,  132 
ni.  243,  24  N.  E.  636,  holding  it  proper  to  re- 
fuse to  credit  the  mortgagee  with  the  expenses 
incurred  in  selling  part  of  the  mortgaged 
property. 

EzpenM  incnmd  by  tbe  mortgagee  in  the 
actloD  to  redeem  cannot  be  charged  against 
the  mortgagor  in  the  accounting.  Beckley 
C.  Munson,  2B  Conn.  299. 

S2.  Jones  Chatt.  Mortg.  {4th  ed.)  i  768. 

23.  Anest  on  execution. —  Although  as  a 
general  rule  a  creditor  who  has  the  body  of 
his  debtor  in  execution  cannot  proceed  against 
the  debtor's  property,  he  is  neverthelees  not 
prevented  by  this  rule  from  foreclosing  any 
mortgage  he  may  hold  as  security  for  his  debt 
Stilwell  t.  Van  Epps,  1  Paige  (N.  ¥.) 
615. 

Converrion  of  property  mortgaged. —  If  the 
goods  covered  by  the  mortgage  are  converted 
by  a  third  person  the  mortgagee  may  elect 
whether  to  foreclose  or  sue  for  conversion, 
Stewart  v.  Long,  IS  Ind.  App.  1«4.  44  N.  E. 
63;  Ambler  f.  Warwick,   1  liigh   (Va.)   195. 

The  Issue  of  an  extent  does  not  bar  fore- 
closure of  a  chattel  mortgage  given  by  a 
town  collector  to  secure  his  official  bond  cov- 
ering the  delinquency  for  which  the  extent 
was  issued.  Perry  f.  Shumway,  73  Vt,  191, 
GO  Atl.  1069. 

Replevin  by  mortgagee. —  A  mortgagee  who 
replevies  the  mortgaged  property  and  has 
judgment  rendered  against  him  because  of  bis 
violation  of  statutory  provisions  (Conn  c- 
Bemheimer,  87  Miss.  498,  7  So.  345)  or  be- 
cause  he   is   a   tenant   in   common   with  the 


foreclose ;  and  conversely  a  mortgagee  may, 
after  default,  maintain  replevin  to  obtain 
possession  of  the  chatteb,  although  he  docs 
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L  ILunmi  OR  Mode.  Where  the  mortgage  itself  contains  no  power  of  Bale, 
there  ia  one  line  of  caaes  holding  that  the  mortgagee  cannot  upon  default  take 
poeeeaeioa  of  and  Bell  the  property,  but  must  proceed  in  equity,**  while  another 
line  of  cases  holds  that  nnder  such  circumstances  the  mortgagee  may  take 
posBeedon  and  sell  without  resort  to  the  courts."  Where  different  modes  of 
lareclosore  exist,  the  mortgagee  may  elect  which  one  he  will  pursue ;  whether  lie 
will  proceed  under  the  power  of  sale  contained  in  the  mortgage,*  without  a 
decree  of  court,"  or  whether  he  will  resort  to  the  courts  for  a  decree  of  fore- 
closure,* for  such  a  course  is  not  precluded  by  the  existence  of  a  power  of  sale  iu 
the  mortgage  deed.  A  statutory  mode  of  foi'eclosuro  has  been  held  to  supersede 
other  reuiedies,*  although  it  is  generally  held  not  lo  prevent  the  mortgagee  from 
bringing  a  bill  in  equity  to  foreclose  ;"  and  even  in  these  jurisdictions  where  the 


not  Mck  to  forecloM  the  mortgioge  in  Bueh 
utioD  (Hftrper  v.  Gordon,  128  Cal.  480,  61 
Pic.  84).  Compare  Rein  v.  Callaway,  (Ida. 
1901)  65  Pa«.  63,  where,  under  the  Idaho  itat- 
nte  wbich  prescribes  the  modes  of  forecloeure, 
it  ««s  held  that  the  mortgagor  could  not  au' 
Ihorize  the  mortgagee,  b;  proviaion  in  the 
mortgage,  to  take  posBeesion  of  end  aell  the 
propertj  upon  default 

Ksht  to  reclaim  soodi  upon  non-pajment 
of  purchase- price  does  not  preclude  foreclos- 
oie  of  mortgage  given  to  secure  such  payment. 
WTiitebead  v.  Lane,  etc.,  Co.,  72  Ala.  38. 

Suit  for  debt  secured  b;  mortgage  does  not 
prevent  mortgagee  from  foreclosing.  The 
remediM  are  concurrent.  Burtis  v,  Bradford, 
122  Mass.  129;  Satt«rwhite  v.  Kennedy,  3 
Strobh.  (S.  C.)  457.  See  also  Elston  v.  Car- 
pwter.  (N.  J.  1885)  3  Atl.  3S7  (holding  that 
it  tbe  mortgage  is  secured  by  bond  the  mort- 
gtfte  ma-j  elect  to  proceed  on  that)  ;  and 
tupra,  XVIII,  B. 

Ondet  the  Uontuia  ttxtute  relating  to  th« 
far«cloBQre  of  mortgages,  it  was  held  that 
1  creditor  could  not  waive  his  chattel  mort- 
gige  security,  sue  on  the  del>t,  and  attach 
Ids  debtor's  property,  but  must  bring  suit  to 
foreclose.  lArgey  r.  Chapman,  18  Mont.  503, 
46P»e.  808. 

Agaiiut  wfa«t  property. —  The  mortgagee's 
right  to  foreclose  extends  only  to  property 
ittduded  and  described  in  the  mortgage  deed, 
and  even  the  mortgagor's  assent  cannot  make 
Tilid  [orecloBure  proceedings  against  property 
not  go  included  and  described.  Solinsl^  o. 
ffConnor,  (Tex.  Civ.  App.  1869)  64  S.  W. 
»J5. 

The  right  of  the  mortgagee  is  not  aSected 
ky  the  fact  that  his  interest  is  a  partial  one 
IReoscher  v.  Klein,  35  N.  Y.  Super.  Ct.  446), 
or  by  the  fact  that  the  mortgagor,  with  the 
Imovledge  of  the  mortgagee,  has  chartered  the 
mortgaged  property  —  a  boat  — to  third  per- 
lons  for  the  navigating  season  (Judson  o. 
Ea»ton,  1  Thomps.  &  C.    (N.  Y.)   688). 

Tbe  mortgagee  mnrt  present  himself  aa  an 
adtertaiy  to  the  mortgagor  In  order  to  main- 
tiin  his  claim  against  the  claims  of  other 
nrtilors.     Wyeth  v.  Covert,  7  Ohio  S.  &  C. 

PI.  Dec.  442,  7  Ohio  N.  P.  268. 
Inteimiing  ulea  of  mortgaged  property. — 

"nw  right  to  foreclose  is  not  affected  by  sales 

of  tbe  mortgaged  property  by  the  mortgagor 

lAmbler  v.  Warwidc,  1  Leigh   (Va.)    199), 


even  if  tha  mortgagee  has  errooeonsly,  but 
bona  fidt,  stated  the  amount  of  his  mortgage 
to  tbe  purchaser  (Preble  c.  Conger,  66  III, 
370). 

24.  Pope  V.  Jenkins,  30  Mo.  G2S;  Davis  v. 
Childers,  45  S.  C.  133,  22  S.  E.  784,  55  Am. 
St.  Rep.  757  (where,  however,  the  mortgage 
was  only  an  equitable  mortgage ) . 

Inhereatly  a  matter  of  equity  jurisdiction. 
—  In  the  absence  of  any  controlling  statute 
the  foreclosure  of  a  chattel  mortgage  is  in- 
herently a  matter  of  equity  jurisdiction. 
McCorraick  v.  Hartley,  107  Ind.  248,  6  N.  E. 
357. 

SB.  Cha^nnan  v.  Hunt,  13  N.  J.  Eq.  370; 
Johnson  t.  Vernon,  1  Bailey   (S.  C.)  527. 

26.  Broadhead  v.  McKay,  46  Ind.  695; 
Dowie  i\  Christen,  116  Iowa  364,  88  N.  W. 
830;  O'Beilly  v.  Hendricks,  2  Sm.  &  M. 
(Miss.)   388. 

27.  Chapman  P.  Hunt,  13  N.  J.  Eq.  370; 
Johnson  c.  Vernon,  1  Bailey   (S.  C.)   627. 

88.  CoI(»-aio.— Bennett  V.  Reef,  16  Colo. 
431,  27  Pac.  252. 

Ilinneaota. —  Forepaugh  p.  Pryor,  30  Minn. 
35,  14  N.  W.  61. 

MiiHtaippi. —  Green  e.  Gaston,  66  Miss. 
748 :  Marx  v.  Davis,  56  Miss.  74S. 

Hew  Jersey. —  Long  Dock  Co.  v.  Mallery, 
12  N.  J.  Eq.  03;  Hall  v.  Bellows,  11  N.  J. 
Eq.  333. 

XeiB  For*:.— Blake  c.  Crowley,  12  N.  Y.  St. 
650. 

29.  Calkins  v.  Gement,  64  Vt.  636.  See 
also  Rein  v.  Callaway,  (Ida.  1901)  65  Pac. 
G3  (holding  that  the  method  for  foreclosing 
chattel  mortgages  given  by  Ida.  Rev.  Stat. 
S}  3390,  4520,  is  exclusive,  and  that  even  a 
provision  in  the  mortgage  authorizing  the 
mortgagee  to  take  possession  and  sell  upoN 
default  cannot  confer  a  right  to  foreclose  in 
any  manner  other  than  that  provided  by  the 
sUtute)  ;  Titcomb  c.  McAllister,  77  Me.  353 
(holding,  where  the  maker  of  a  note  gave  to 
a  surety  on  the  some,  by  way  of  indemnity, 
a  bill  of  sale  of  an  interest  in  a  vessel,  tak- 
ing in  return  an  agreement  to  recotivey  when 
the  maker  paid  the  note,  that  this  constituted 
a  mortgage  which  should  lie  foreclosed  by  the 
statute  mode  and  not  in  equity). 

30.  Ruliey  C.  Missouri  Coal,  etc.,  Co.,  21  Mo. 
App.  159;  Meeker  v.  Waldron,  62  Nebr.  689, 
87  N.  W.  539.  Contra,  Dupuy  v.  Gibson,  36 
HI.  107. 
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statutory'  mode  is  in  moat;  eases  held  exclaeive,  it  is  conceded  that  resort  may  be 
had  to  a  bill  in  eqnity  in  exceptional  casea."  In  some  jurisdictions,  however, 
statutes  provide  that  mortgages  upon  certain  classes  of  chattels  tiiay  be  foreclosed 
only  in  a  court  of  record.* 

S.  MoDiFTiNG  CiRCUHSTANCES."  While  the  right  to  forecloee  ma;  be  lost  by 
destruction  of  the  subject- matter  of  the  mortgage,"  it  is  not  lost  by  an  agree- 
ment on  the  part  of  the  mortgagee  to  postpone  foreclosure  proceedmgs"  or  to 
accept  payment  of  the  mortgage  debt  in  a  particular  manner,^  by  an  abandon- 
ment of  forecloeare  proceedings  prior  to  a  final  adjudication,"  by  secretly  taking 
a  new  mortgage  in  place  of  a  prior  unrecorded  mortgage,*  or  by  a  purchase  by 
the  mortgagee  of  part  of  the  chattels  included  in  the  mortgage* 

4.  TiHB  OP  Accrual.  The  right  to  foreclose  usually  arises  upon  the  breach  of 
any  one  of  the  conditions  named  in  the  mortgage,"  but  there  must  be  a  default 
-within  the  terms  of  the  mortgage,*'  and,  nnless  thereto  expressly  authorized  by 
the  terms  of  the  mortgage,  a  mortgagee  bas  no  right  to  commence  foreclosure 

31.  ReMTt  may  be  bad  to  eqnity  where  the 

sum  actuall}'  due  on  the  mortage  \%  in  dis- 

6ute  ( Stitlwell-Buice,  etc.,  Co.  v.  Williantstcu 
il,  etc.,  Co.,  80  Fed.  68),  where  there  are 
success  ire  liens  (tnd  encumbrancea  on  the 
mortgaged  property  and  various  rights  and 
interests  to  be  adjusted  (Dupu}'  t'.  Gibson,  36 
m.  197),  or  where  the  mortgagee  refuses  to 
giv«  up  possession  of  the  mortgaged  chattels 
so  that  foreclosure  can  be  had  in  the  manner 
provided  by  the  mortgage  (Sears  v.  Abrama, 
10  Oreg.  4B9). 

32.  Fotedosnte  in  a  court  of  record  ia  re- 
quired by  statute  in  the  case  of  mortgages 
upon  household  goods  in  Illinois  and  Ohio. 
Such  statutes  are  constitutional  (Mahoney  s. 
Kinney,  7  Ohio  S.  4  C.  PI.  Dec.  405,  G  Ohio 
N.  P.  33S),  but  do  not  apply  to  the  sale  of 
furniture  on  the  instalment  plan  by  regular 
dealers  (Bernetein  c.  Zolotkolf,  TO  ID.  App. 
339);  nor  is  a  piano  "necessary  household 
goods  "  within  the  meaning  of  such  statutes, 
unless  used  as  a  means  of  earning  a  livelihood 
(Thompson  v.  Elliott,  86  111.  App.  440;  John- 
eon  v.  Wise,  66  III.  App.  601). 

33.  War  anapenda  ngbt  to  foreclose  where 
the  mortgagor  by  reason  thereof  becomes  an 
alien  enemy  to  the  mortgagee.  Dean  f-  Nel- 
son, 10  Wall.  (U.  S.)   158,  19  L.  ed.  926. 

34.  Judge  t\  Forsyth,  11  Fla.  257  (holding 
that  the  right  to  foreclose  is  lost  where  the 
property  ceases  to  be  the  subject  of  owner- 
ship) ;  Metropolitan  Nat.  Bank  V.  St,  Louis 
Dispatch  Co.,  36  Fed.  722  (holding  that  if 
the  property  covered  by  the  mortgage  is  de- 
stroyed, ceases  to  exist,  or  loses  its  identity 
the  right  to  foreclose  is  gone). 

Agreement  for  cancellation  of  mortgage. — 
One  tenant  in  common  of  a  mill  mortgaged 
the  realty  to  his  cote n ant  by  one  mortgage 
and  the  machinery  by  a  second  mortgage. 
Afterward  it  was  agreed  that  the  chattel 
mortgage  be  canceled  and  the  machinery  be 
treated  as  part  of  the  realty.  It  was  held 
that  the  mortgagee  could  not  thereafter  fore- 
close the  chattel  mortgage.  Dobm  v.  Has- 
kin,  88  Mich.  144,  50  N.  W.  108. 

36.  Fox  «.  Kitton,  19  III.  619.  See  also 
Gibson  v.  Mclntire,  110  Iowa  417,  81  N.  W. 
609  (where  the  sale  was  by  the  assignee  of 
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the  mortgage  who  was  ignorant  of  the  agree- 
ment to  foreclose);  Beckman  v.  Noble,  116 
Mich.  523,  73  N.  W.  803  (holding  that,  where 
a  chattel  mortgage  recited  that  it  was  given 
on  condition  that  the  mortgagees  extend  the 
obligations  secured  by  it  for  forty  days  and 
alfo  recited  that  the  trustee  under  the  deed 
should  take  possession  of  and  sell  the  chat- 
tels mortgaged  when  he  deemed  the  indebted- 
ness insecure,  the  clause  extending  the  time  of 
payment  was  not  inconsistent  with  the  act  of 
the  trustee  in  taking  possession  of  the  prop- 
erty at  once  and  beginning  to  sell). 

Breach  of  agieement  as  evidence  of  fraud. 
—  A  parol  agreement  by  the  mortgagee  not  to 
foreclose  at  a  certain  season,  although  unsup- 
ported by  a  consideration,  may  be  evidence  of 
fraud  on  his  part  and  hence  admissible  in  an 
action  to  set  aside  the  sale  and  redeem. 
Byrne  f.  Carson,  70  Mo.  App.  126. 

36.  Avery  «.  Bushnel!,  123  Mass.  349,  hold- 
ing that  an  agreement  by  which  the  mort- 
gagee was  to  retain  in  payment  of  the  mort- 
gage debt  a  portion  of  the  price  of  goods 
manufactured  for  him  by  the  mortgagor  did 
not  preclude  him  from  foreclosing  upon  breach 
of  condition. 

37.  Hart  c.  Hatcher,  71  Ga.  717  (holding, 
where  a  chattel  mortgage  had  been  foreclosed 
and  levied  and  n  counter- affidavit  had  been 
filed  and  returned  for  trial,  that  the  execution 
was  mesne  and  not  final  process  anu  that 
plaintilT  miciit  still  dismiss  his  suit  and 
afraiu  foreclose)  ;  Desany  f.  Thorp.  70  Vt. 
31,  3!)  Atl.  309  (holding,  where  a  mortgage 
covered  both  real  and  personal  property,  that 
tlie  fact  that  in  the  foreclosure  of  the  real  es- 
tate mortgage  the  mortgagee  petitioned  for  a 
foreclosuie  of  all  personal  property  claimed 
under  the  lien  did  not  defeat  his  right  to 
procee<l  at  law  as  to  such  personalty). 

33.  Letts  i;.  McMaster,  83  Iowa  449,  49 
N.  W.  1035. 

30.  Connolly  v.  Dillrance,  50  Iowa  &Z. 

40.  Casscl  I'.  Cassel,  26  Ind.  90;  Lyon  e. 
Ballentine,  63  Mich.  97,  29  N.  W.  837.  0  Am. 
St.  Eep.  284;  I.«Iand  p.  Collver,  34  Mich. 
418;  Clark  f.  Baker,  6  Mont.  163,  8  Fae,  911. 

41.  Edling  v.  Bradford,  30  Nebr.  593,  46 
N.  W.  836. 
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proceedings  before  defeult.**  Snch  right  may  be  conferred  by  a  elanse  giving 
the  mortgagee  a  right  to  take  poBeesBiun  and  sell  at  siicli  time  as  lie  cIiooBeB,"  at 
any  time  t)iat  lie  feels  insecure,*'  or  if  the  mortgagor  attemptB  to  remove  or  dis- 
pose of  the  property  mortgaged  *  The  right  to  Sreclose  before  default,  where 
fpven,  is  for  the  benefit  of  the  mortgagee,  who  cannot  be  compelled  to  exercise 
it*  What  rights  in  this  respect  are  conferred  by  the  mortgage  is  a  qnestion 
of  law  for  the  court,  and  it  is  error  to  submit  it  to  the  jnry." 

£.  Whbh  Babbed.  On  analogy  to  the  statute  of  limitations,  it  has  been  held 
that  the  right  to  foreclose  is  barred  after  the  lapse  of  the  period  within  whicb 
an  action  at  law  may  be  brought  for  the  possession  of  the  property  "  or  to  collect 
the  mortgage  debt,"  The  statutory  period  does  not  begin  to  run  nntil  the  time 
of  forfeit  ore,"'  or,  even  after  forfeiture,  as  long  as  the  possession  of  the  mortgagor 
is  permissive  and  not  adverse  to  the  rights  of  the  mortgagee."  It  has  also  been 
held  that  delay  for  a  shorter  time  tends  to  raise  a  presumption  that  tlie  mortgage 
debt  is  satisfied.^ 

B.  By  Suit  In  Equity— 1.  Ih  Obkebal.  Unless  a  different  form  of  procedure 
has  been  prescribed  by  statute^  proceedings  to  foreclose  a  chattel  mortgage  are 
properly  cognizable  in  equity,^  and  the  general  equity  power  of  ascertuning  and 


43.  Kovt«r  V.  Sea&j,  100  Iowa  658,  69 
N.  W.  8S8;  Gaulden  t>.  McPhaul,  4  Ia.  Ann. 
70;  Thorn  v.  Piukham,  84  Ue.  101,  24  Atl. 
7)8,  30  Am.  St.  Rep.  339.  See  also  Spaulding 
r.  Bsnim,  4  Gray  (Mass.)  330  (holding  that 
«  sale  hj  a  mortgagee  before  foreclosure  was 
a  convereion  for  which  the  mortgagor  could 
maintaui  in  action);  Campbell  v.  Doggett, 
(Mias.  1S9B)  23  So.  371  (hoMing  that  if 
a  new  mortgage  ia  taken  to  replace  an  old 
one,  the  right  to  take  foreclosure  proceedings 
depends  apon  msttera  occurring  after  the  exe- 
cution of  the  second  instnimeat  and  not  be- 
fore). 

43.  Robinson  c.  Gray,  90  Iowa  099,  67 
N.  W.  614,  23  L.  R.  A.  780;  Richardson  t>. 
Coffman,  87  Iowa  121,  54  N.  W.  366. 

44.  Cole  c.  Shaw,  103  Mich.  505,  SI  N.  W. 
8«9;  Schmittdiel  e.  Moore,  101  Mich.  590,  60 
N.  W.  279;  Rich  o.  Milk,  20  Barb.  (N.  y.) 
SIO;  Evans  v.  Graham,  50  Wis.  450,  7  N.  W. 
380. 

45.  Richardson  v.  Coffman,  87  Iowa  121, 
54  N.  W.  366;  Humpfner  v.  Osborne,  2  S.  D. 
310.  50  N.  W.  88. 

46.  Kellj  V.  Bogardus,  61  Mich.  622,  16 
N.  W.  885,  dismisaing  a  bill  brought  before 
maturity  of  the  niortgage  debt  to  compel  a 
mortgagee  to  foreclose  and  sell  the  property 
in  a  certain  order,  so  as  to  protect  plaintiff 
in  his  purchase  of  certain  of  the  property 
from  the  mortgagor.  Compare  New  York 
Cent.  Trust  Co.  v.  Worcester  Cycle  Co.,  110 
Fed.  491,  holding  that  a  provision  in  a  chat- 
tel mortgage  delaying  foreclosure  for  six 
months  after  default  is  for  the  benefit  of  the 
mortgagor  only,  and  if  waived  by  him  his 
general  creditors  cannot  attack  a  foreclosure 
prematurely  brought. 

47.  Richardson  v.  Coffman,  87  Iowa  121, 
H  N.  W.  356. 

48.  Ewell  e.  Tidwell,  20  Ark.  136;  Sulll- 
nn  V.  Hadley,  16  Ark.  129;  Young  v.  Wise- 
man, 7  T.  B.  Mod.  (Ky.)  270,  13  Am.  Dec 
176.  Compare  Blake  v.  L«ne,  68  N,  C.  412, 
koldinir  that  a,  mortgagee  hod  abandoned  his 
Tight  to  foreclose  when  he  had  permitted  the 


mortgagor   to   remain   in   possession   lor   ten 
years  without  making  payments. 

49.  Prewitt  c.  Wortham,  79  Ky.  287.  See 
also  Hope  ti.  Johnston,  23  Fls.  55,  9  So.  B30, 
holding  that  a  mortgage  not  under  seal  is 
barred  after  live  years  from  the  time  the  right 
of  action  accrued. 

50.  Byrd  v.  McDaniel,  33  Ala.  18;  Joyner 
V.  Vincent,  20  N.  C.  635. 

51.  Lewis  V.  Scbwenn,  93  Mo.  26,  2  8.  W. 
391,  3  Am.  St.  Rep.  611;  Merteus  r.  Kiel- 
mann,  79  Mo.  412;  McGowan  c.  Reid,  27 
S.  C.  282,  3  8.  E.  337 ;  Smith  e.  Woolfolk,  115 
U.  S.  143,  5  S.  Ct.  1177,  29  L.  ed.  367. 

52.  Mitcham  v.  Schuessler,  98  Ala.  635,  13 
So.  617;  HarknesB  e.  Taulmin,  26  Mich.  80 
(delay  of  seven  years)  ;  Blake  v.  Lane,  S8 
N.  C.  412  (delay  of  sixteen  years);  Union 
Nat.  Bank  ti.  Moline,  etc.,  Co.,  7  N.  D.  201, 
73  N.  W.  627  (six  years).  Confro,  Boyd 
V.  Beck,  29  Ala.  703;  Magerstadt  v.  Harder, 
95  III.  App.  303.  See  also  Pitts  Agricul- 
tural Works  p.  Baker,  11  S.  D.  342,  77  N.  W. 
6B6,  where  it  was  held  that  failure  to  com- 
ply with  the  statute  requiring  sale  within 
twen^  da^a  after  seizure  of  the  mortgaged 
property  did  not  destroy  the  mortgagee's  lien, 
but  that  he  might  still  bring  an  action  to 
foreclose. 

63.  Hatch  v.  Bates,  64  Me.  136;  Boston, 
etc..  Iron  Works  t>.  Montague,  108  Mass. 
248. 

If  aa  adaqtuta  remedy  exista  ontaida  of 
equity,  as  by  sale  under  a  power,  equity  may 
decline  to  take  jurisdiction.  Hannah  v.  Car- 
rington,  18  Ark.  S5;  Hammers  v.  Dole,  61  111. 
307 ;  Ricks  v.  Pinson,  21  Tex.  607. 

S4,  Alabama. —  Humea  V.  Scott,  130  Ala. 
281,  30  So.  788. 

Florida.—  Weston  e.  Jones,  41  Pla.  188,  25 
So.  688,  holding  that  attachments  in  aid  of 
foreclosure  proceedings  are  statutory  chan- 
cery writs  and  hence  that  proceedings  to  diS' 
solve  the  attachment  must  be  taken  under 
the  rules  of  chancery  proctict . 

Georgia. —  Brown  v.  Greer,  13  Ga.  285. 

/lUnow.— MeCauley  v.  Rogers,  104  III.  678  i 
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odjiiBting  the  rights  of  all  parties  before  the  court  will  be  exercised."  It  folIowB 
tha.t  in  such  actions  liens  equitably  entitled  to  priority  over  the  mortf^ge  may  be 
enforced." 

2.  Conditions  Pkbcbdbnt  —  a.  Demand.  Neither  the  mortgagor,  the  junior 
mortgagee,"  nor  a  purchaser  of  the  mortgaged  property,  wliere  the  mortgage  is 
duly  recorded,"  is  entitled  to  a  demand  from  the  mortgagee  before  suit  to 
foreclose. 

b.  Recording  Kotiee.  In  some  jariadictions  a  notice  of  the  intended  foreclos- 
ure must  be  recorded  in  a  prescribed  place  and  within  a  certain  time,  in  order  to 
foreclose  a  chattel  mortgage  by  action."* 

8.  Venue.  In  the  a^ence  of  controlling  etatutee  "'  an  equitable  action  to  fore- 
close a  chattel  mortgage  may  be  brought  in  any  court  with  equity  powers  which 
has  jurisdiction  over  the  person  of  the  mortgagor  without  regard  to  the  locaa  of 
the  mortgaged  property,"  even  thoush  in  a  etntc  other  than  that  where  the  mort- 
gage was  executed.''     In  some  jurisdictions  it  is  provided  by  statute  that  each 


Ooar  V.  Hord,  92  III.  316;  Morria  c.  TilUon, 
81  III.  607;  Aldnch  c.  Ooodell,  75  III.  452; 
Wilder  v.  Crane,  63  111.  490 ;  Dupuj  c.  Gib- 
Hon,  Se  111.  197.  See  also  Gilbert  v.  Block, 
61  in.  App.  G16,  holding,  however,  that  equit; 
would  not  take  jurisdiction  unless  it  ap- 
peared in  the  bill  that  there  waa  a  coatrovers; 
between  the  parties  and  that  the  mortg^gM 
needed  relief. 

/ndiono.—  Brown  p.  RuBsell,  105  Ind.  46,  4 
N.  E.  428;  Broadhead  t).  McKay,  46  InS. 
666;  Blakemore  v.  Taber,  22  Ind.  466;  Ias- 
■elle  V.  Godfroj,  1  Black(.   (Ind.)   297. 

loxDa. —  Packard  v.  Kingman,  11  Iowa  210. 

iixchigan. —  Strong  D.  Tomlinson,  88  Mich. 
112,  60  N.  w.  loa. 

ifonlana. —  Clark  <o.   Baker,   6  Mont.    163, 

0  Pac.  en. 

Jfew  Jertey. — Freeman  P.  Freeman,  17  N.  J. 
Eq.  44;  Hall  v.  Bellows,  11  N.  J.  Eq.  333. 

A'ew  Yorfc.— Blake  t.  Corbett,  120  N.  Y. 
327,  24  N.  E.  477,  31  N.  Y.  St.  31;  Brigga  v. 
Oliver,  as  N.  Y.-336. 

South  Carolina. —  Bryftu  v.  Robert,  1 
Strobh.  Eq.   (S.  C.)   334. 

Bee  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
ii  663,  6S4. 

Where  action  to  foieclow  is  pending  a  sec- 
ond action  bj  same  plaintifT  to  enforce  his 
claim  cannot  be  maintained.  Cederholm  c. 
LoofboiTow,  2  Ida.  178,  9  Pac.  641. 

Wbere  mortsaged  property  is  replevied 
pending  foTeclosuie  proceedings  the  lien  of 
the  tnOTtjTQgee  is  not  destroyed,  and  the  prop- 
erty, or  its  proceeds  if  sold,  is  held  subject  to 
an  express  trust  in  his  favor,  which  may  be 
enforced  in  equity.  Humes  o.  Scott,  130  Ala. 
281,  30  So.  788. 

66.  Connecticut. —  Norton  v.  Ladd,  22 
Conn.  203. 

Ifissouri. —  Rube;  v.  Missouri  Coal,  ete., 
Co.,  21  Mo.  App.  169. 

Wew  yorfc.— Ostrander  v.  Weber,  lUN.Y. 
fl6,  21  N.  E.  112,  22  N.  Y.  St.  970. 

South  Carolina, —  Bryan  v.  Robert,  1 
etrobh.  Eq.   (S.  C.)   334. 

Wasft.Bffton.— Moody  p.  Noyes,  15  Wash. 
128,  45  Pac.  732. 

Se.  Moody  c.  Noyes.  15  Wash.  128,  45  Pae. 
732.  And  see  also  Shepkrd,  etc.,  Lumber  Co. 
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jj.  Hurd,  65  N.  Y.  App.  Div.  627,  68  N.  Y. 
Suppl.  766,  6  N.  Y.  Annot.  Caa.  264,  holding 
that  after  action  brought  the  mortgagee 
could  not  by  agreement  with  the  mortgagor 
settle  the  amount  due  under  the  mortgage, 
which  had  previously  been  in  dispute,  so  as 
to  bind  other  encumbrancers  who  were  parties 
to  the  suit. 

Under  %aiM«  of  an  action  to  foreclose  a. 
mortgagee  cannot  maintain  a  bill  to  intercept 
the  money  due  on  a  judgment  in  favor  of  the 
mortgagor  against  a  third  person  to  whom 
he  had  sold  the  mortgaged  goods,  Briggs  c. 
Oliver,  68  N.  Y.  336. 

87.  Woodward  o.  Wilcox,  27  Ind.  207. 

58.  Zehner  v.  Aultman,  74  Ind.  24;  Lacy    , 
e.  Gentry,    (Tex.   Civ.  App.   11)00)    56  S.   W. 
949,   the   latter   case   holiiung,   however,  that 
failure  to  make  a  demand  may  have  an  im- 
portant bearing  upon  the  question  of  costs. 

69.  Hatch  v.  Bates,  S4  Me,  136;  Goodrich 
V.  Willard,  2  Gray.  (Mass.)  203;  Southwick 
r.  Haloed,  10  Cush.  (Mass.)  119.  See  also 
Burtis  V.  Bradford,  122  Mass.  129  (holding 
that  the  failure  of  the  town-elerk  to  index 
such  notice  did  not  affect  the  validity  of  the 
foreclosure)  ;  Taber  v.  Hamlin,  07  Mass.  4S0, 
63  Am.  Dec,  113  (holding  that  in  cases  where 
a  chattel  mortgage  is  valid  without  record 
the  notice  of  intention  to  foreclose  is  also 
valid  without  record).  Compare  Wynn  r. 
Ely,  8  Fla.  232,  holding  that  notice  of  suit  to 
foreclose  may  be  properly  given  by  handing  a 
copy  thereof  to  defendant. 

60.  See  O'Fallon  c.  Elliott,  1  Mo.  384. 
holding  that  the  circuit  court  of  St.  Louie 
county  had  no  jurisdiction  to  foreclose  chat- 
tel mortgages. 

61.  Brown  D.  Greer,  13  Qa.  285:  Means  c. 
Worthington,  22  Ohio  St.  822;  Commercial 
Nat,  Bank  t>.  Davidson,  18  Oreg,  57,  22  Pac. 
517;  Jacobs  r,  McCalley,  8  Oreg.   124. 

62.  Hubbard  v.  Andrews,  76  Ga.  177.  See 
also  Carter  c.  Bennett,  6  Fla.  214,  holding 
that  a  mortgage  executed  in  Georgia  and  cov- 
ering both  real  estate  and  personal  property 
could  be  foreclosed  in  Florida  as  to  the  per- 
sonal property  which  had  been  carried  there. 

What  Uw  govemi  see  aupro,  IX  [6  Qyc 
1060]. 
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action  mnst  be  broaglit  in  the  count;  where  the  mortgage  is  filed,**  where  the 
notes  are  payable,"  or  where  the  mortgagor  resides,"  unleas  lie  resides  without 
the  state,*  in  which  case  the  proper  venue  is  the  countj  in  whidi  the  property  is 
fonnd." 

4.  Parubs  —  a.  In  aeneraL  The  general  rule  in  regard  to  parties  defendant 
is  that  all  persons  ngainst  whom  the  mortg^e  seeks  judgment  are  necessary  par- 
ties to  an  action  to  foreclose**  and  that  the  loreclosnre  decree  does  not  affect  the 
rights  of  persons  not  parties  to  the  action."  While  purchasers  of  the  raortgagor'a 
equity  in  the  chattels  mortgaged  are  not  only  always  proper  parties,™  but  usually 
oecesaarr  parties  as  well,''^  subsequent  encumbrancers  are  proper  but  not  necessary 
parties;^  and  the  same  distinction  has  been  made  in  regard  to  creditors  of  the 
mortgagor  who  have  seized  the  mortgaged  property  on  execution,^  and  persons 
who  have  wrongfully  converted  the  mortgaged  property  to  their  own  use.'* 

b.  Mortgagees.  It  seems  on  principle  oetter,  and  in  practice  safer,  to  make 
all  mortgagees  parties,"  and  after  the  decease  of  any  mortgagee  bis  personal  rep- 

eS.  Commerei&l  Nat  Bank  v.  Davidton,  18 
Ong.  67,  22  Pac.  517. 

64.  MathewB  r.  Denison,  1  Tex.  App.  Civ. 
Cu.  f  1256.  See  bIbo  Oxsheer  v.  Watt,  [Tez. 
Ci*.  App.  1B97)  42  S.  W.  121,  holding  that  if 
brought  in  the  county  in  which  the  notes  are 
pay^le  the  court  luu  jurisdiction  over  a 
purchaser  from  the  mortgagor  who  is  a  non- 
mideut  of  sucb  county. 

66.  Harper  v.  GTambling,  60  Oa.  S30; 
Kieh  V.  Colquitt,  65  Oa.  113;  Callaway  f. 
Walla,  54  Ga.  167.  See  aUo  Brown  v.  Greer, 
13  Ga.  2SS,  holding  that  foreclosure  pro- 
ceedings must  be  instituted  in  the  county 
where  tbe  mortgagor  resided  at  the  time  of 
the  execution  of  the  mortgage. 

Tbe  fiat  for  foreclosure  and  the  execution 
tbeiennder  in  an  action  properly  brought  may 
be  issued  by  a  judge  or  cleric  of  courts  for 
any  county,  without  reference  to  the  residence 
of  defendant  mortgagor.  Querard  v.  Folhill, 
R.  H.  Charlt.   (Ga.)   237. 

6e.  Rich  e.  Colquitt,  66  Ga.  113. 

67.  Hubbard  r.  Andrews,  76  Qa.  177; 
GrifBn  r.  Marshall,  46  Qa.  549. 

e&  Chapman  c.  Hunt,  14  N.  J.  Eq.  149; 
Goodyear  t>.  Brooks,  4  Hob.  (N.  Y.)  682,  2 
Abb.  Pr.  N.  S.   (N.  Y.)   2B6. 

Hortgage  of  membership  In  an  aaiodatlon. 
—  Inasmuch  as  a  membenihip  in  a  stock  ex- 
4lunge  or  other  association  of  like  nature 
can  be  held  only  by  persons  to  whom  the 
privil^ee  of  membership  are  voluntarily  nc- 
winled  by  the  association,  such  association  is 
a  necessaiy  party  t«  an  action  to  foreclose  a 
mortgage  on  a  certificate  of  membership. 
Hetfopolitan  Nat.  Bank  p.  St.  Louie  Dispatch 
Co.,  36  Fed.  722. 

60.  Catlin  v.  Currier,  1  Bawy.  (U.  B.)  7, 
S  Fed.  Gas.  No.  2,61S.  Bee  also  Caaaily  v. 
John  Church   Co.,  2!   Ohio  Cir.   Ct.    197,   II 


.  ;  Lippincott  p.  Shaw  Carriage  Co.,  34 
Fed.  S70  (holding  that,  where  a  chattel  mort- 
gage has  been  foreclosed  in  the  state  courts,  it 
may  subsequently  be  set  aside  in  the  federal 
courts  by  a  creditor,  not  a  party  to  the  fore- 
dosora  proceedings,  on  the  ground  that  it 
ma  a  preference,  but  that  in  such  case  the 

t'l 


for  his  proportionate  share  of  the 
proceeds).  Compare  Brooks  v.  Lewis,  83  Ta. 
336,  IB  B.  W.  614,  29  Am.  St.  Rep.  650,  hold- 
ing, where  a  mortgagjiGe  brought  an  action  to 
forecloee  without  jomjng  as  parties  the  at- 
taching creditor  or  the  sheriS  who  held  pos- 
session under  the  attachment,  that  the  cred- 
itor by  purchasing  at  the  sale  made  under 
his  attachment  bought  only  the  equity  of  re- 
demption. 

A  mortgagee  may  enjoin  execntioB  of  a  de- 
cree foreclosing  a  prior  mortgage  mode  in  an 
action  to  wbich  he  was  not  a  party.  Rucks 
V.  Taylor,  49  Miss.  652. 

70.  Grfitber  v.  Alexander,  16  Iowa  470. 

71.  Trittipo  V.  Edwards,  35  Ind.  467; 
Davis  p.  Diamond,  1  Tex.  App.  Civ.  Cas.  1 590 
(holding  that  unless  joined  as  a  party  the 
property  cannot  be  taken  from  the  possession 
of  such  purchaser). 

72.  Parrot  v.  Hughes,  10  Iowa  459;  Greg- 
ory f>.  Cable,  26  N.  J.  Eq.  178;  Rowan  v. 
Mercer,  10  Humphr.   (Tenn.)    359. 

73.  Boiling  v.  Vandiver,  91  Ala.  37S,  8  So. 
290;  Krall  c.  Campbell  Printing  Press,  etc., 
Co.,  79  Tex.  666,  15  S.  W.  565.  See  also 
Mittenthal  v.  Heiget,  (Tex.  Civ.  App.  1895) 
31  S.  W.  87,  holding  that  the  purchaser  at 
an  execution  sale  of  Ihe  mortgaged  property 
is  a  proper  party. 

74.  Boydaton  v.  Morris,  71  Tex.  697,  10 
8.  W.  331;  McDaniel  i^.  Chiuski,  23  Tex.  Civ. 
App.  604,  67  S.  W.  922  (because  if  he  has  dis- 
posed of  the  property  a  peraonal  judgment 
may  be  entered  against  him). 

7fi.  Chapman  v.  Hunt,  14  N.  J.  Eq.  140, 
holding  that  any  person  having  an  interest 
in  the  mortgage,  whether  named  as  mort- 
gagee or  not,  should  be  joined  as  a  party  in 
the  foreclosure  suit.  But  see  Avery  p.  Pop- 
per, (Tex.  1898)  48  S.  W.  672  \mod%fying 
(Tex.  Civ.  App.  1898)  46  S.  W.  9S1],  hold- 
ing ttiat  any  one  of  several  co-mortgagees  may 
foreclose  without  joining  the  others. 

Right  to  foreclosft  In  general  see  rapro, 
XXI.  A,  I. 

An  asdgnee  in  tnut  of  the  mortgage  and 
notes  should  be  a  party  to  a  foreclosure  suit. 
Potter  V.  Eolden,  31  Conn.  386. 

[XXI,B,4kl>] 
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reeentativeB  ehotild  be  made  parties  in  his  place ; '"  but  after  a  legal ""  aeBignmeDt 
the  original  mortgagee  is  not  a  necessary  party,™ 

c.  Mortgagors.  As  long  as  a  mortgagor"  contiiines  to  hold  the  equity  of 
redemption  he  is  a  necessary  party  to  an  action  to  foreclose ; "  but  not  after  he 
has  parted  with  his  interest,"  nnless  it  is  intended  to  enforce  his  personal  liability 
on  the  note."* 

d.  Persons  Entitled  to  IntSFvene.  Olaimants  of  the  mortgaged  property, 
whether  claiming  as  owners"  or  as  attaching**  or  jodgraent*  creditors,  may 
intervene  in  an  action  to  foreclose  ; "  bnt  general  creditors  cannot  do  so,*'  A 
junior  encumbrancer  may  also  be  made  a  party  to  a  foreclosure  suit  upon  his  own 
application,^^  bnt  after  final  decree  an  order  requiring  plaintiff  to  add  new  parties 
is  irregular.^ 

6.  Pleadincs  —  a.  Petition  op  Complaint.  In  actions  to  foreclose  "  the  petition 
or  complaint  should  all^e  snch  facts  as  the  mortgagee  mnst  prove  to  establish  bis 
case  or  it  will  be  held  baanpon  demurrer.'^     Thus  a  complaint  is  demurrable  which 


A  junior  mortgagee  m^j  be  Joined  u  ■ 
party.     Parrott  V.  Hughes,  10  Iowa  459. 

76.  Harrison  t>.  Harrison,  1  Call  (Va.) 
410. 

'  77.  An  eqnitable  udgmnent  doea  not  do 
awaj  with  th«  nece«eity  of  making  the  origi- 
nal mortgagee  a  party.  Fulgham  v.  MorriH, 
75  AU.  245. 

78.  Buckingham  o.  Dake,  112  Fed.  2E8,  60 
C.  C.  A.  4B2,  holding  that  such  mortgagee 
after  assignment  is  not  a  necessaiy  party,  al- 
though under  the  mortgage  he  had  a  right  to 
certain  commisflionH  in  case  of  consignment 
and  sale  of  the  property  in  a  certain  manner. 

79.  Legatees  of  a  mortgagor  who  dies  pend- 
ing an  action  to  foreclose  are  not  necessary 
parties  (Johnson  tr.  Meyer,  54  Ark.  442,  16 
S.  W.  123),  but  hit  personal  representatives 
should  be  made  defendants  (Binkley  v.  Fork- 
ner,  117  Ind.  176,  19  N.  E.  753,  3  L.  R-  A. 
33). 

80.  Greitber  v.  Alexander,  16  Iowa  470. 
Bee  also  Daniels  v.  Henderson,  6  Fla.  462, 
holding  that  where  husband  and  wife  exe- 
cuted the  mortgage  the  wife  was  a  necessary 
party  in  foreclosure  proceedings. 

81.  Farnaley  v.  Anderson  Foundry,  etc., 
Works,  W)  Ind.  120;  Weir  t>.  Bathbun,  12 
Wash.  84,  40  Fac.  625.  Contra,  Singleton  v. 
Oayle,  8  Fort.    (AU.)   270. 

82.  Qoodyear  v.  Brooks,  4  Hob.  (N.  Y.) 
«82,  2  Abb.  Pr,  N.  S.  (N.  Y.)  296;  Blake  v. 
Crowley,  12  N.  Y.  St.  660. 

83.  Osborne  v.  Barge,  30  Fed.  B06,  hold- 
ing that  the  claim  need  not  be  reduced  to 
judgment  prior  to  intervention. 

84.  Ephraim  d.  Kelleher,  4  Wash.  243,  20 
Pac.  985,  IS  L.  R.  A.  604. 

85.  Farmers'  L.  4  T.  Co.  v.  Toledo,  etc., 
R.  Co.,  43  Fed.  223,  holding,  however,  that 
in  such  case  the  creditor  must  disilaim  any 
intention  of  interfering  with  the  possession 
of  a  receiver  appointed  in  such  action.  Com- 
pare Donohue  v.  Jackson,  16  N.  Y.  Suppl. 
468,  30  N.  Y.  8t.  916,  holding,  where  mort- 
gagees foreclosed  upon  chattels  which  they 
nad  allowed  to  remain  in  the  mortgagor's 
possession,  after  commencement  of  supple- 
mentary proceedings  by  a  judgment  creditor 
of  the  mortgagor,  but  before  such  creditor 
had  acquired  a  specific  Hen  on  the  property, 

[XXI.  B.  4.  b] 


that  the  mortgagees  had  reclaimed  their 
property  by  the  foreclosure  and  were  not  lia- 
ble  to  such  creditor  for  a  conversion. 

A  judgment   creditor  cannot  garnish  the 
proceeds  of  the  sale   under   foreclosure  or   a 
portion   thereof    in    the    hands    of   the    pur- 
chaser on  the  ground  that  the  sate  was  fraud- 
ulent.    The  very  act  of  the  creditor  in  gi 
nishing  the  proceeds  of  the  sale  operates 
affirm  it  so  far  as  he  is  concerned.     Park 
Johnson,  23  Tex.   Civ.  App.   48,  56   S.  ' 
759. 

The  judgment  mut  be  piloi  to  the  foie- 
elosnie  suit  in  point  of  time  in  order  to.  en- 
title the  creditor  obtaining  it  to  intervene. 
Standard  Oil  Co.  t>.  R.  D.  Cole  Mfg.  Co.,  108 
Ga.  227,  33  S.  E.  S2.i.  See  also  McCauley  c. 
Rogers,  104  111.  678  [affirming  10  III.  App. 
569],  holding  that  a  purchaser  under  such 
judgment  takes  no  title  as  against  the  mort- 
gagee. 

86.  To  make  a  pdnu  fade  caee  agoii 
claimant  the  mortgagee  must  show  po&aes- 
sion  OT  title  of  the  mortgagor  at  the  date  of 
the  mortgage.  McCommons  v.  English,  100 
Ga.  663,  28  S.  E.  386. 

87.  Ephraim  e.  Kelleher,  4  Wash.  243,  29 
Pac  086,  18  L.  R.  A.  604;  New  York  Cent. 
Trust  Co.  p.  Worcester  Cycle  Mfg.  Co.,  86  Fed. 
3S. 


361. 

90.  Service  of  process. —  Notice  of  the  ia- 
stitution  of  an  action  to  foreclose  a  chattel 
mortgage  may  be  served  by  handing  a  copy  to 
defendant.     Wynn  o.  Ely,  8  Fla.  232. 

91,  Maddoi  V.  Wyman,  02  Cal.  674,  28 
Pac.  838. 

The  complaint  mntt  contain  Uie  title  of  the 
action,  the  county  and  court,  the  names  of 
parties,  a  statement  of  facts  constituting  the 
cause  of  action,  and  a  demand  for  the  relief 
claimed.  Murphy  v.  Russell,  (Ida.  1901)  07 
Pac.  421.  Compare  Barker  v.  Haskell,  101 
Cal.  9,  35  Pac.  641,  holding  that,  although 
Cal.  Civ.  Code,  i  2955,  allowed  mortgages  on 
furniture  in  boarding-houses,  if  given  to  se- 
cure the  purchase-price  of  the  furniture,  u 
petition  in  an  action  to  forecloee  a  mortgaga 


1  furniture  in  such  a  house  1 


a  sufficient 
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&ilB  to  alleee  the  recording  of  tlie  mortgage  in  the  proper  county,"  that  the 
mortgage  debt  is  due  and  unpaid,*'  and  that  there  hae  been  a  default  in  the  per- 
formance of  the  condition  of  the  mortgage."  The  complaint  mnst  alao  show 
of  what  the  mortgaged  property  consists,  tiie  mortgagor's  title  thereto,''  and  that 
it  ia  within  the  jnrudiction  of  the  court,"  but  need  not  state  its  ralae.*" 

b.  Plea,  Answer,  of  Cross  Complaint.  The  ptefL  answer,  or  cross  complaint 
most  state  clearly  and  precisely  which  allegations  of  the  petition  or  complaint  it 
admits  as  true,**  which  ones  are  denied,'  ana  what  defeuBes  are  to  be  relica  upon,* 


withoDt  tui  BTennent  that  it  wa«  given  to 
■reure  the  purchase- price  of  fluch  furniture, 

Wliere  Mveial  notei  aie  Mcored  by  one 
Bortgase  &  petition  to  foreclose  the  mortgage 
and  for  a  personal  judgment  in  case  of  de- 
flciencv  atates  only  one  cause  of  action. 
Richardaon  r.  Opelt,  RO  Nebr.  180,  S2  N.  W. 
S77. 

When  tUid  penona  >to  made  parties  to  an 
action  to  foreclose  for  the  purpoie  of  chaf- 
ing them  with  the  value  of  the  property  aufn- 
eient  facta  must  be  all^^  to  show  the  ground 
of  their  liability.  Albany  City  Nat.  Bank  r 
Hudaoa  River  Brick  Mfg.  Co.,  7S  Hun  (N.  T. 
387,  29  N.  y.  Suppl.  7B3,  81  N.  Y.  St.  408, 
Ntfwaom  v.  Beard,  45  Tei.  151.  Qom^re 
Smith  t>.  EUie,  3  Wash.  Terr.  328,  21  Fac. 
3SS,  holding  that  the  complaint  in  an  action 
to  foreclose  a  chattel  mortgage  in  which  • 
vendee  of  the  mortgagor  was  made  a  defend- 
ant was  demurrable  for  failure  to  allege  that 
defendant  had  notict,  actual  or  constructive, 
of  plaintiff's  mortgage. 

Wlieie  there  ia  a  diacrepancy  between  alle- 
gations  in  the  complaint  and  in  the  facta 
«iiich  appear  in  the  exhibits  annexed  thereto, 
the  facts  appearing  in  the  exhibits  are  to  l>e 
taken  as  correct.  Brigga  o.  Fleming,  112  Ind. 
313,  14  N.  E.  8S. 

^  allegation  of  tlw  aadgnmeut  of  the 
mortgage  is  essential  where  the  action  to  fore- 
close is  brought  by  an  assignee.  Chapman 
V.  Hunt,  14  N.  J.  Eq.  149. 

The  word  "  forecloasre  "  need  not  be  nstd 
to  constitute  a  valid  complaint  if  all  essen- 
tial allegations  are  made.  Qraham  d.  Bllnn, 
%  Wyo.  746,  3D  Pac.  446. 

93.  Stengel  t>.  Boyce,  143  Ind.  642,  42  N.  E. 
905. 

The  leaaonahlo  Intendment  of  an  allegation 
la,  however,  to  be  given  It,  and  so  an  allega- 
tion  that  the  mortgagor  resided  in  a  certain 
comity  at  the  date  of  giving  the  mortgage  is 
b)  I*e  taken  as  meaning  that  he  resided  there 
at  the  time  of  its  record  (Gr^^ry  c.  Cable, 
U  N.  J.  Eq.  178)  ;  an  allegation  that  the 
mortgage  was  filed  by  copy  together  with  "  a 
statement  of  the  amount  claimed  thereon  as 
provided  by  statute  "  is  a  sufficient  averment 
of  compliance  with  the  statute  requiring  the 
fliing  of  a  statement  of  the  mortgagee's  inter- 
ttt  upon  renewal  of  a  chattel  mortgage 
(Grf«ory  r.  Cable,  26  N.  J.  Eq.  178)  ;  and  a 
eomplaint  which  allies  record  of  the  mort- 
gage in  A  county  and  has  annexed  to  it  a  copy 
of  the  mortgage  which  states  that  the  mort- 
Itigor  resid^  in  A  eonnty  is  not  demurrable 
for  failure  to  allege  that  the  mortgage  was 
recorded  in  the  county  in  which  the  mort- 
gagor resided    (Baldwin  v.  Boyce,  1S2  Ind. 


1  upon,* 

40,  61  N.  £.  334.  Contra,  Stengel  r.  Boyce, 
143  Ind.  642,  42  N.  E.  005,  holding  that  an 
allegation  that  the  mortgage  was  Sled  in  A 
county  where  the  mortgagor  then  lived  ia  not 
a  sufficient  averment  that  the  mortgage  was 
recorded  in  the  countv  where  the  mortgagor 
resided  at  the  time  of  its  execution).  Com- 
pare Stringer  r.  Davis,  30  Cal.  318,  holding 
that  an  averment  that  certain  mortgaged 
goods  were  furnished  for  and  used  in  fur- 
nishing the  hotel  in  Snn  Francisco  known  as 
the  "Willows"  was  not  an  allegation  that 
the  goods  were  used  in  a  "  hotel  "  or  in  a 
building  called  the  "Willows"  or  that  the 
"  Willows  "  was  a  hotel. 

03.  Chapman  v.  Hunt,  14  N.  J.  Eq,  149. 
See  also  Baldwin  c  Boyce,  162  Ind.  46,  51 
N.  E.  334,  holding  that  failure  to  allege  ex- 
pressly that  the  mortgage  debt  was  due  waa 
cured  by  the  annexing  of  a  copy  of  the  mort- 
gage to  the  complaint  which  snowed  that  the 
debt  had  matured. 

Ho  denial  of  all  known  eonnter-clalms  need 
be  made  to  render  the  complaint  sufflcimt. 
Blake  c.  Crowley,  44  Hun   (N.  Y.)  344. 

94.  Donovan  c.  St.  Anthony,  etc..  Elevator 
Co.,  7  N.  D.  613,  76  N.  W.  800,  6d  Am.  8t 
Rep.  674. 

98.  Boob  V.  Hall,  107  Cal.  160,  40  Pac. 
117  (holding  that  a  statement  that  the  prop- 
erty mortgaged  consisted  of  "ten  shares  of 
the  capital  stock  of  the  Lugouia  Water  Com- 
pany, a  corporation  "  was  sufficient  descrip- 
tion) ;  Howell  p.  Frances,  (N.  J,  1887)  9 
Atl.  378;  Chapman  p.  Hunt,  14  N.  J.  Eq. 
149.  Compare  Odell  v.  Gallup,  62  Iowa  8S3, 
17  N.  W.  fi02,  holding  that  where  the  prop- 
erty has  been  removed  to  another  building  by 
the  mortgagor  it  is  not  necessary  to  anege 
this  fact  in  the  petition. 

06.  Chapman  v.  Hunt,  14  N.  J.  Eq.  149. 
Compare  Edwards  v.  Trittipo,  02  Ind.  121, 
holding  that  the  complaint  need  not  allege 
that  at  the  date  of  executing  the  mortgage 
the  chattels  were  the  property  of  the  moit- 


149. 


<7.  Chapman    c.    Hunt,    14    N.    J.    Bq. 

08.  Haddox  P.  Wyman,  92  Cal.  074,  M 
Pac.  838. 

09.  Iowa,  etc.  Bank  t>.  Price,  9  S,  D.  SB2, 
70  N.  W.  836. 

1.  McCrea  P.  Hopper,  36  N.  Y.  App,  Dir. 
572,  66  N.  Y.  Suppl.  136  [affirmed  In  105 
N.  y.  633,  59  N.  E.  1126],  holding  that  U 
an  allegation  is  not  denied  it  is  deemed  ad- 
mitted and  evidence  to  contradict  it  ia  not 
admissible. 

9.  Whitaker  v.  Banders,  (Tex.  Civ.  App. 
1899)    SZ  S.  W.  038.     See  also  Zompfe  v. 


[ZZZ.  B.  6.  b] 

Digitized  byGoOgIC 


100     [7Cye.] 


CHATTEL  MORTGAGES 


for  it  is  a  wclleettled  principle  of  the  law  tliat  do  defenae  is  avtulabte  nnlesB 
properly  set  np  by  pleadings." 

6.  HsABiHa  AND  DcTEBHUfATiON.  At  the  trial  of  an  action  to  forecloee,  issDes 
shonld  be  framed  for  the  determination  of  all  material  questions  in  controversy, 
ench  as  the  validity  of  the  mortgage*  and  the  rights  of  other  encumbrancere  to 
priority.'  The  burden  of  proof  which  restfl  upon  the  party  alleging  new  matter' 
u  successfully  sustained  by  showing  an  admission  of  the  opposite  party .^ 

KeUey,  150  lad.  634,  60  N.  E,  747,  holding 
that  a  cross  comploiint  claiming  the  property 
under  a  prior  mortgage  was  insufficient  for 
failure  to  allege  that  the  property  covered 
both  mortgages  is  the  same. 

Tbe  plea  moat  set  forth  the  facts  upou 
which  It  bases  its  claitn  to  relief,  and  it  is 
not  sufficient  to  allege  that  the  mortgage  was 
obtained  by  fraud,  misrepresentation,  or 
duress.  The  facts  constituting  such  fraud, 
misrepresentation,  or  duress  should  be  stated 
specifleally.  Bennett  V.  Reef,  18  Colo.  431, 
£7  Pac.  2S2;  Hartman  v.  Ringgenberg,  119 
Ind.  72,  21  N.  E.  464]  Iowa,  etc.,  Bank  c. 
Price,  9  S.  D.  SB2,  70  N.  W.  836.  But  see 
RiMB  e.  Wilson,  30  S.  C,  172,  9  S.  E.  848, 
holding  that  sn  answer  setting  up  failure  of 
consideration,  fraud,  and  duress  was  suffi- 
cient, although  the  facts  constituting  the  al- 
lied duress  were  not  set  out  See  also 
Wynne  v.  Admire,  (Tei.  Civ.  App.  I8M)  37 
S.  W.  33,  holding  that  under  an  allegation 
merely  that  he  has  a  superior  lien  a  de- 
fendant cannot  show  a  parol  agreement,  after 
execution  of  plaintiff's  mortgage,  giving  de- 
fendant priority. 

Averment  of  want  of  notice. —  Purchasers 
from  the  mortgagor,  who  rt^ly  upon  want  of 
notice  of  the  mortgage,  must  exjjreaaly  deny, 
not  only  noti^^e  before  purchase  but  notice 
before  peyment  of  the  purchase-money,  and 
such  averment  cannot  be  supplied  by  int«Qd- 
ment  Fowler  u.  Merrill,  11  How.  {U.  S.) 
375,  13  L.  ed.  730  [affirming  Hempst.  (U,  S.) 
663,  17   Fed.  Caa.  No.  0,4681- 

The  mortgagor  cannot  be  credited  with 
payments  which  he  claims  to  have  made  on 
the  mortgage  debt  unless  the  same  are  prop- 
erly pleaded  (Tatum  v.  Yahn,  130  Ala.  576, 
20  So.  201),  and  tbe  circumstances  surround- 
ing euch  payments  and  showing  that  they 
were  made  to  the  proper  party  set  forth 
(I>unham  v.  Stevens,  160  Mo.  95,  60  S.  W. 
1064). 

S.  MacParlane  c.  Richardson,  66  N.  J.  Eq. 
191,  39  Atl.  131,  holding  that  if  the  answer 
fails  to  set  up  the  dehnse  that  tbe  mort- 
gage was  not  recorded  the  mortgage  cannot 
be  decreed  invalid  on  that  ground. 

4.  Mobile  Branch  Bank  v.  Taylor,  10 
Ala.  67. 

JSpcdal  TerdictB  are  advisory  only  as  fore- 
closure is  an  equitable  proceeding.  Johnson 
V.  Powers,  66  Cal.  J79,  3  Pac,  625. 

A  certified  copy  of  the  mortgage  is  admli- 
■ible  in  evidence.  Grounds  v.  Ingram,  75  Tei. 
809,  12  S.  W.  1118. 

Payment  of  the  mortgage  debt  may  b« 
proved  by  a  bill  of  sale  of  cattle  to  the  mort- 
gagee, tbe  proceeds  of  which  were  to  be  ered- 
ftei  on  the  mortgage,  and  by  the  fact  that 
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To  prove  fraud  or  dnresi  in  obtainiaE  the 
mortgage  evidence  of  a  former  transaction 
between  the  parties  which  led  to  the  execu- 
tion of  the  mortgage  (Riggs  v.  Wilson,  30 
S.  C.  172,  S  S.  E.  848),  or  evidence  of  state- 
ments mode  by  the  agent  through  whom  the 
mortgagee  obtained  the  mortgage  (Watts  c. 
Dubois,  (Tex.  Civ.  App.  1902)  66  S.  W.  6Ba) 
is  admissible. 

What  conatitntes  a  defense. —  The  fact  that 
the  mortgagee  has  violated  a  verbal  promise 
to  the  mortgagor  which  was  collateral  to 
the  mortgage  and  formed  no  part  of  the 
original  contract  does  not  furnish  a  defense 
to  a  suit  to  foreclose.  Hobards  p.  Cooper, 
16  Ark.  288. 

B.  Blythe  v.  Crump,  [Tex.  Civ.  App.  18K) 
66  S.  W.  885.  See  also  Ott  v.  Doak,  46  Kid. 
501,  26  Pbc.  1040,  holding  that  alt  encum- 
brancers have  a  right  to  have  the  qucRtioa  of 
their  right  to  priority  over  the  mortgage  and 
to  the  mortgaged  property  heard  and  de- 
termined, notwithstanding  that  the  lien  of 
one  encumbrancer  has  already  been  decided 
to  be  superior  to  the  mortgage. 

To  prove  a  prior  lien  upon  the  property 
mortgaged,  hy  purchase  at  an  execution  sale, 
the  record  of  the  judgment  upon  which  exe- 
cution issued  is  not  admissible  to  show  the 
existence  of  indebtedness  prior  to  its  rendi- 
tion (Troy  V.  Smith,  33  Ala.  469)  ;  and  the 
absence  of  the  ctaimapt  of  the  prior  lien  to 
avoid  testifying  justiSea  nn  inference  that  the 
lien  was  created  subeequentlj  to  the  mort- 
gage (Chaytor  v.  Brunswick-Balke-Coflender 
Co.,  71  Tex.  588,  10  S.  W.  250). 

0.  Tbe  burden  of  proving  increase  of  the 
property  mortgaged,  where  the  mortgage  ii 
on  stock  and  its  increase,  is  on  the  mort- 
gagee. In  the  absence  of  evidence  it  will  be 
presumed  that  there  was  none.  Oommm  c. 
Bull,  66  Iowa  754,  63  N.  W.  340. 

The  burden  of  proving  that  conditiousl 
notes  were  to  have  been  given  but  that  th« 
mortgagee  substituted  unconditional  notes 
tberuor  is  upon  the  mortgagor.  Boctt  V- 
Cotten,  91  Ala.  623,  8  So.  783. 

7.  Tbe  written  consent  of  the  mortgagor 
to  a  judgment  of  foreclosure  is  sufficient  evi- 
dence to  warrant  the  rendering  of  euch 
Judgment.  Mains  v.  Des  Moines  Nat.  Bank, 
113  Iowa  396,  86  N.  W.  758. 

An  agreement  as  to  the  amonnt  due  on  the 
mortgage  made  between  the  mortgagor  and 
the  mortgagee,  after  action  brought,  is  not 
conclusive  evidence  as  to  the  amount  really 
due  as  against  other  parties  to  the  action. 
Shepard,  eU.,  Lumber  Co.  v.  Franldin  Trust 
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7.  JuDOHXMT  AMD  Decbbb  —  a.  In  GenepaL  The  practice  ou  foreclosnre  of  a 
chattel  morteage  is,  bj  interlocutory  decree,  to  allow  until  the  next  term  to 
redeem,  and,  in  default  of  redemption,  then  to  iasne  a  final  decree  barring  redemp- 
tion,' which  is  conclnaive  as  to  the  rights  of  parties  and  cannot  be  made  the  sub- 
ject of  attack  in  a  collateral  proceeding.'  In  case  of  the  mortgagor's  death  pend- 
ing forccloeare  the  action  must  be  revived  against  hie  legal  representativee, 
otherwise  no  valid  foreclosure  can  be  decreed."' 

b.  Beqolsitfls  and  Validity  —  (i)  Is  Gessral.  The  decree  of  forecloanre 
should  state  in  nnambiguons  terms"  the  order  of  the  court  directing  foreclosure 
and  tlie  mode  in  which  such  order  is  to  be  carried  out."  It  should  also  describe 
Uie  property  aSected  with  reasonable  certainty."  A  decree  containing  mistakes 
in  material  matters  is  reversible  for  error.'* 


Ezecntioii  of  the  mortzage. —  The  recitala 
of  indebtedness  in  the  mortgage  and  the  cer- 
tificate of  acknawtedgment  are  aufficient 
prima  facie  evidence  of  the  due  eiecution  of 
tbe  mortgage  and  note.  Andrews  v.  Reed, 
(Kui.  1897)   48  Pac.  20. 

AUowuice  of  attomeya  fee*. —  It  has  been 
lield  that,  under  local  rules  of  practice  in 
one  jnriediction,  an  attorney's  fee  for  tak- 
ing jadgment  in  a  foreclosure  suit  cannot  be 
Rcovered  (Holmes  f.  Hinkle,  03  Ind.  EIS] ; 
under  tlie  rules  of  another  state  the  court 
allowed  reasonable  counsel  fees  in  a  suit  to 
foreclcae  without  regard  to  the  amount  of 
the  fee  stipulated  for  in  the  mortgage 
(Horan  v.  Harrin^n,  130  Cat.  142,  62  Psc. 
400).  Compare  Missouri  Olaas  Co.  v.  Marsh, 
(Tei.  Gv.  App.  1807)  43  S.  W.  B48,  where 
an  attorney  who  was  paid  "  to  support  a 
nortgage"  was  not  allowed  to  collect  a  fee 
'     for  answering  in   a   garnishment   suit. 

a  Fowler  v.  Merrill.  II  How.  (U.  S.)  3TS, 
13  U  ed.  736  [a/^ming  Hempat.  (U.  S.) 
S«3,  IT   Fed.  Cas.  No.   9,469-]. 

If  tlw  mortgagor  pays  aU  money  then  due 
VBdct  the  mortgage,  after  action  to  forecloM 
h  begun,  the  court  cannot  render  a  provi- 
slanal  decree  of  foreclosure  to  take  effect  in 
taoe  of  subsequent  default.  Fulgham  v. 
MorrU,  75  Ala.  245. 

Wlme  the  ciom  petition  of  a  junior  mort- 
PIM  seeking  to  eiitablish  the  priority  of  his 
Hen  ia  not  supported  by  the  evidence  the 
pops'  practice  is  to  render  judgment  against 
tlie  mortgagor  and  not  to  dismiss  the  cross 
petition.  Hartney  v.  Jordan,  100  Iowa  646, 
f>  N.  W.   1037. 

ft.  Dabaaue  t>.  Stlch,  IS  Wash.  041,  48 
Pac  )44,  holding  that  the  objection  that 
MtcB  are  not  subjects  of  chattel  mortgage 
caanot  be  raised  in  a  collateral  proceeding 
vhere  the  mortgage  had  been  foreclosed  in 
a  court  of  competent  jurisdiction.  See  also 
OQmore  v.  Kilpatrick-Koch  Dry  Ooods  Co., 
ICl  Iowa  164,  70  N.  W.  175,  holding  that 
OM  who  wrongfully  took  part  of  the  mort- 
gaged chattels  could  not  claim  that  the  mort- 
gSfce  had  abindoned  the  morUage  as  against 
the  ebattela  so  taken,  by  taking  a  decree  of 
brcdosnre  only  on  the  remaining  chattels. 
10.  Binkley  tr.  Forkner,  (Ind.  18BS)  15 
K.  B.  343. 


11.  Mathews  c.  Denison,  1  Tex.  App.  Civ. 
^s.  1   125fl,  holding  that  an  ambiguous  de- 

;ree  should  be   reversed. 

12.  Pacific  Invest.  Co.  V.  Boss,  131  Cal.  S, 


appointed  to  execute  it  to  take  immediate 
possession  of  the  property  for  the  purpose  of 
the  sale.  Compare  Frankel  v.  Byers,  71  Tex. 
308,  9  S.  W.  ISO,  holding  that  it  was  error 
to  include  in  a  decree,  where  the  property  is 
claimed  by  a  purchaser,  an  order  that  such 
purchaser  deliver  the  property  to  the  sheriff, 
and  in  case  of  failure  so  to  do  that  the  mort- 
gagee recover  its  value  of   him. 

13.  General  Electric  Co.  c.  Wightman,  3 
N.  y.  App.  Div.  118,  39  N.  Y.  Suppl. 
420. 

14.  Filgo  r.  Citizens'  Nat.  Bank,  (Tex.  Civ. 
App.  1896)  38  8.  W.  237,  holding,  where  the 
verdict  foreclosed  on  twenty-three  head  ol 
cattle  only,  that  a  decree  lorecloeing  upon 
twenty-four  was  error. 

Omiaaions  upon  Immatetial  point*,  as  a  fail- 
ure to  make  a  specific  flndine  that  one  ot 
the  parties  was  the  mortgagor's  wife,  where 
the  fact  appeared  in  the  pleadings  (Hall  t>. 
Glass,  123  Cal.  500,  66  Pac.  3^36,  69  Am. 
Bt.  Rep.  77)  or  a  failure  to  include  in  the 
decree  a  portion  of  the  property  mortgaged. 


(Gammon  v.   Bud,  80   Iowa  754,   E3   N.   W. 
340)    are   not   fatal   to   the   validity   of   the 

An  interloctttory  aider  directing  a  receiver 
to  take  possession  of  and  sell  the  mortgaged 
property  does  not  render  erroneous  a  final 
decree  directing  the  master  commissioner  to 
sell  the  property.  Hill  n.  Cobm,  22  Ky.  L. 
Bep.  1438,  00  8.  W.  922. 

Joint  mortEagees. —  Under  a  decree  fore- 
closing a  chattel  mortgage  executed  to  two 
mortgagees  to  secure  distinct  debts,  without 
indicating  whether  they  take  as  joint  ten- 
ants or  tenants  in  common,  the  mortgagees 
are  entitled  to  the  property  as  joint  tenants 
in  proportion  to  their  debts  as  they  then 
exist,  although  one  debt  may  have  been  to- 
duced  more  than  the  other.  Clarice  v.  Robin- 
son, 16  R.  I.  ISO,  13  Atl.  124. 

Where  judgment  la  entered  on  the  not* 
alone  and  not  on  the  mortgage  a  subsequent 
bona  /tde  purchaser  of  the  property  will,' 
[XXI,  B.  7.  6,(0] 
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(ii)  Amount.  The  enm  decreed  as  duo  must  not  exceed  the  amount  due  at 
the  time  of  the  decree,"  including  of  coarse  interest  and  legal  expensee." 

(ni)  pESBONAL  Judgment  otr  Mortqaoe  Debt.  Against  the  original  mort- 
gagor" and  against  subsequent  purchasers  of  the  property  who  have  aieposed  of 
or  converted  it  to  their  own  use,"  a  personal  judgment  for  the  mortgage  debt 
may  be  entered  in  the  same  action.  Where  a  mortgagee  fails  to  establish  his 
claims  to  priority  in  a  suit  to  foreclose,  he  cannot  nave  a  personal  judgment 
SigaiDSt  the  mortgagor,  there  being  an  adequate  remedy  at  law,  unless  such  relief 
is  prayed  for  in  the  oili,"  The  same  is  true  in  regard  to  those  clwrning  nuder 
the  mor^agor  who  were  not  peraoaally  liable  for  the  debt  which  the  mortgag3 
aecnred." 

c.  Sequestration  and  Becelversblp.  A  receiver  will  not  be  appointed  pend- 
ing  a  eait  to  foreclose,  where  the  mortgagee  has  an  adequate  remedy  at  law,^  but 


BOverthdwB,  obtain  >  valid  title.    Jobntoo  v. 
Uurpbj,  17  Tex.  210. 

A  lien  on  the  book-accoimti  of  a  biuineee 
la  pro{wrl]r  included  in  a  decree  foreclosing  » 
moTtgue  upon  a,  stock  of  goods  left  in  the 
poaaeBtion  of  the  mortgagor  to  sell  and  to 
^ply  the  proceeds  to  the  mortgage  debt. 
Dunham  v.  SteveDS,  leo  Mo.  05,  60  8.  W. 


Kepayment  to  an  aaaignea  for  the  benefit  of 
tlw  moitgagor's  creditoia  of  etune  paid  by 
Um  on  account  of  the  mortgage  debt  ia  not 
a  condition  precedent  to  judgment  for  the 
mortgagee  in  an  action  to  forecloBc.  M. 
Kumley  Co.  v.  Moore,  161  Ind.  24,  SO  N.  E. 
674. 

Where  two  notes  aie  Mcured  by  the  mort- 
gage, one  of  which  had  not  matured  when  the 
foreclosure  proceedings  began,  judgment  may 
be  rendered  on  both  notes,  if  the  mortgage 
BO  authorizes.  Dalian  v.  Eollacher,  Z  Tex. 
App.  Civ.  Cas.  f  E28. 

Where  valuation  laws  aie  waived  by  the 
note,  but  not  by  the  mortgage,  judgment 
ma^  be  entered  for  a  sale  of  the  property  to 
satisfy  the  indebtedness.  Mansfield  e.  Shipp, 
128  Ind.  55.  27  N.  E.  427. 

15.  Danielson  o.  Gude,  11  Colo.  87,  17 
Pac.  283;  Wood  v.  Weimar,  104  U.  S.  788, 
2e  L.  ed.  776.  See  also  Musselman  v.  Brad- 
ley, 22  Nehr.  784,  30  N.  W.  282,  holding  that 
the  sum  decreed  aa  due  must  be  reduced  to 
an  amount  equal  to  the  real  valxie  of  the 
property  when  mortgaged  with  interest. 

Jndgnient  for  a  auin  gieatei  than  that 
specified  as  due  on  the  mortgage,  in  the  com- 
plaint in  the  action  to  foreclose,  cannot  be 
•nt«red.     Beers  o.  Waterbury,  8  Bosw.  (N.  Y.) 

aee. 

le.  Stickney  v.  Stickney,  77  Iowa  699,  42 
N.  W.  G18;  Pennington  V.  Pyle,  3  Dana 
(Ky.)  629;  Freiberg  v.  Brunswick- BaJke- Col- 
lender  Co.,   (Tex.  App,  ISSO]    16   S.  W.  784. 

17.  Hant^  v.  Tracy,  150  Mass.  624,  23 
H.  E.  226;  Lamprey  v.  Mason,  148  Mass.  231, 
19  N.  E.  360;  Whitney  v.  Willard,  13  Gray 
(Maaa.)  203 ;  Lathers  v.  Hunt,  16  Daly  (N.  Y.) 
136,  6  N.  Y.  Suppl.  464,  30  N.  V.  St.  432; 
Kicks  ».  Pinson,  21  Tex.  607 ;  Ounn  v.  Miller, 
(Tax.  Civ.  App.  1864)  26  S.  W.  278.  But 
aae  JUdlauds  Hotel  Assoc.  t>.  Richards,  126 
Oal.  660,  58  Pac.  162,  holding  that  the  report 
«f  the  commissioner  in  regard  to  the  value 
[XXI.  B.  7.  b,  (o)] 


of  the  property,  estimated  without  a  sale,  waa 
Insufficient  to  form  the  basis  for  a  deficiency 
judgment. 

18.  Coiner  t>.  Lehman,  87  Ala.  362,  6  So. 
264;  Ootnmercial  Nat.  Bank  v.  Davidson,  18 
Oreg.  67,  22  Pac.  G17;  Sears  v.  Ahrams,  10 
Oreg.  490.  See  also  Gaar  v.  Hurd,  02  111.  315 
{holding  that  when  the  owner  of  a  one-third 
interest  in  chattels,  the  remaining  two-thirds 
Interest  in  which  was  subject  to  a  mortgage 
to  plaintiO',  removed  the  chattels  from  the 
state  the  court  could  order  him  to  pay  plain- 
tiff two  thirds  of  their  value,  instead  of  or- 
dering a  sale)  ;  Johnson  v.  Brown,  (Tex.  Civ. 
App.  1001)  66  S.  W.  486  (holding  that  in  an 
action  to  foreclose  a  mortgHge,  judgment  for 
the  debt  was  properly  eat«red  against  the 
mortgagor,  and  for  foreclosure  against  an  as* 
signee  of  the  property  in  whose  possession  it 
was)  ;  Moore  v.  Mosterson,  IS  Tex.  Civ.  App. 
308,  46  S.  W.  855  (holding  that,  where  in  an 
action  to  foreclose  intervening  creditors  had 
rendered  the  property  worthless  and  had  con- 
verted to  their  own  use  enough  of  it  t^  pay 
the  debt,  it  was  proper  to  enter  judgment 
against  them  for  the  amount  of  the  mortgage 
debt,  without  ordering  foreclosure). 

18.  Wylder  v.  Crane,  53  111.  460.  See  also 
Madison  v.  Grant,  6  J.  J.  Marsh.  (Ky.)  641, 
holding  that  a  mortgagee  was  not  entitled  to 
a  personal  judgment  unless  he  asked  for  it. 
Compare  Marks  v.  Goldmeyer,  7  Ohio  Dec. 
(Reprint)  464,  3  Cine  L.  Bui.  328,  holding 
tiiat,  where  a  decree  of  foreclosure  is  enterea 
without  personal  judgment  against  the  mort- 
gagor and  the  case  is  appealed,  no  personal 
judgment  can  be  entered  after  the  appeaL 

The  impoosibUity  of  prodncing  the  property 
must  be  shown  in  order  to  entitle  the  mort- 
gagee to  a  personal  judgment  against  the 
mortgagor  for  the  amount  secured.  Commer- 
cial Nat.  Bank  P.  Davidson,  13  Oreg.  67,  22 
Pac.  517. 

20.  Weed  i>.  (kivlll,  14  Barb.  <N.  Y.)  242; 
Edwards  c.  Dargan,  30  8.  C.  177,  8  S.  E.  868; 
Weir  t>.  Rathbun,  12  Wash.  84,  40  Pac.  625. 
Compare  Daniels  f.  Henderson,  5  Fla.  462, 
holding  that  where  A  and  B  executed  a  mort- 
gage to  secure  A's  note,  no  personal  judgment 
could  be  entered  against  B. 

21.  Minnesota  Linseed  Oil  Co.  C.  Maginnia, 
32  Minn.  103,  20  N.  W.  86,  after  forfeitora 
and  pending  foreclosure. 
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equitable  gronndB  for  relief  maj  be  shown  which  will  jaetifj  action.  Among 
these  are  tne  inadequacy  of  property  to  secure  tha  debt,  the  insolvency  of  the 
mortgagor,  and  danger  that  the  property  will  be  lost  or  materially  injured." 
The  court  cannot  order  a  sale  in  advance  of  the  regular  foreclosure  sale  ou  the 
ground  that  there  is  danger  of  the  property  suffering  a  depreciation  in  value," 
unless  the  property  is  of  a  perishable  nature.**  In  every  case  the  defendants  in 
foreclosure  must  be  given  an  opportunity  to  be  heard,"  The  property  may  be 
relessed  by  the  execution  of  a  bond  by  the  mort^;agor  with  good  security  to  usve 
the  property  forthcoming  for  the  fultilment  of  toe  foreclosure  decree." 

d.  Enforcement  of  Order  or  Decree  —  (rt  Is  OsysBAL.  The  person  in  p08- 
session  of  the  property  may  t)e  forced  to  deliver  it  to  the  commissioner  appmnted 
to  conduct  the  sale  By  an  order  of  attachmeut."  After  the  commissioner  has 
sold  in  accordance  with  the  decree,"  he  must  report  his  doings  to  the  court," 


St«tiit«  anthoiiiliiE  injunction  but  not  ap- 
pointment of  receiver, —  It  has  been  held  that 
section  3317  of  the  Iowa  Code  of  1873,  which 
allowed  any  person  interested  to  contest  the 
right  of  a  chattel  mortgagee  to  forei:loBe  and 
an*.horised  the  issuing  of  an  injunction  if 
neeessar;^,  did  not  authorize  the  appointment 
of  a  receiver.  Silverman  v.  Kuhu,  63  Iowa 
436,  6  N.  W.  623. 

S^.  State  Journal  Co.  o.  Commonwealth 
Co.,  43  Kan.  D3,  22  Fac.  982,  holding  that, 
where  the  mortgagor  was  a  corporation  and 
\>j  TcA^ou  of  dissensions  among  its  officers  the 
property  ^ins  in  danger  of  suffering  material 
injury,  a  receiver  could  be  appointed  in  au 
action  by  the  mortgagee  to  foreclose. 

Where  mortgaKee  m  possewioD  was  gai- 
■hdied  and  had  brought  suit  to  foreclo&e  it 
waa  held  that  be  waa  entitled  to  the  appoint- 
ment of  a  receivcT.  Maish  tr.  Bird,  SS  Iowa 
M7,  13  N.  W.  298. 

Where  property  npoa  which  there  were 
three  chattel  mortKagea  was  aeiied  an  execu- 
tion hy  a  fourth  creditor  and  a  forthcoming 
bond  given  therefor,  it  was  held  that  oae  ol 
the  mortgagees,  although  vested  with  power 
of  sale,  could  upon  default  by  the  mortgagor 
mainttun  a  bill  for  forecloeure  and  for  the  ap- 
pointment of  a  receiver  to  preserve  the  prop- 
erty from  sale  under  the  execution.  Boiling 
V.  Vandiver,  SI  Ala.  376,  6  So.  290. 

The  affidavit  for  aequestration  in  foreclos- 
ure proceedings  need  not  name  the  defeodanta 
or  allege  the  name  of  the  person  in  posMSsion 
of  the  property.  Whitaker  c.  Sanders,  (Tex, 
Cir.  App.  ISBB)   G2  S.  W.  038. 

Although  the  appointment  of  a  receiver  be- 
fore suit  brought  to  foreclose  la  void,  it  has 
been  held  that  such  appointment  may  become 
good  if  the  mortgagor  appears  in  the  action 
•nfaeequently  brought  and  contests  the  ap- 
pointment on  other  grounds.  Guy  v.  Doah, 
47  Kan.  236,  300,  27  Fac  908, 

S3.  Wilson  V.  Aultman,  et«„  Co.,  91  Ey. 
»g,  12  Ky.  L.  Rep.  881,  IS  8.  W.  783,  holding 
that  neither  the  statutory  provision  authorix- 
Ing  the  appointment  of  a  receiver  in  such  case 
(Ky.  Civ.  Code,  |  299)  nor  the  provision  of 
the  mortgage  itself  that  the  mortgEigee  upon 
default  inlght  sell  at  private  sale  authorised 
%  jndg«  to  order  a  sale  in  advance  of  the  fore- 
dosnra  aal«. 


24.  Hill  t>.  Cohen,  SI  Ey.  L.  Rep.  1366,  66 

a  W.  li  Howell  V.  Frances,  (N.  J.  1887)  » 
Atl.  379  (holding  that  horses  are  perishable 
property).  See  also  Dee  Moines  Valley  Nat. 
Bank  v.  H.  B.  Claflin  Co.,  108  Iowa  604,  79 
N.  W.  279,  holding  that,  under  Iowa  Code, 
%  3822,  a  receiver  may  be  appointed  in  an  ac- 
tion to  foreclose  a  mortgage  on  personal  prop- 
erty in  process  of  manufacture,  where,  by 
reason  of  prior  liens,  the  mortgagee  is  not  en- 
titled to  possession  and  the  property  mort- 
gaged is  likely  to  depreciate  in  value  unless 
the  manufacture  and  sale  is  continued. 

29.  Meyer  c.  Thomas,  131  Ala.  Ill,  30  So. 
89,  refusing  to  appoint  a  receiver  without 
notice  to  the  defendants,  although  the  bill  al- 
leged collusion  between  the  mortgagor  and  a 
junior  lienor  to  whom  the  mort^igor  waa 
about  to  dispose  of  the  chattels  mortgaged. 

Obtaining  posaesaion  by  attachment  pend- 
ing foreclosure. —  The  affidavit  to  obtain  an 
attachment  of  mortgaged  property  for  the 
benefit  of  the  mortgagee  need  not  state  that 
the  claim  is  due  over  and  above  all  counter- 
claim. Blake  <o.  Crowley,  44  Hun  (N,  Y.) 
344. 

26.  Williams  r.  Noland,  2  Tenn.  Ch. 
151. 

The  party  receiving  property  under  a  bonil 
In  foreclosure  proceedings  holds  it  in  cxpreaa 
recognition  of  the  mortgagee's  righte  and  as 
trustee  for  him.  Humea  v.  Scott,  130  Ala. 
2BI,  30  So.  788. 

S7.  Com.  c.  Ragsdale,  2  Hen.  &  M.  (Va.)  S. 

A  receivet'i  poasewion  In  an  action  to  fore- 
close is  that  of  the  mortgagee  and  cannot  be 
interfered  with  by  creditors  of  the  mortgagor 
(Farmers'  L.  i  T.  Co.  v.  Toledo,  ete.,  R.  Co., 
43  Fed.  223)  or  by  a  trustee  in  insolvency  of 
the  mortgagor  (New  York  Cent.  Trust  Co.  V. 
Worcester  Cycle  Mfg.  Co.,  80  Fed.  35). 

28.  Stone  v.  Thacker,  (Indian  Terr.  1901) 
62  S.  W.  70,  holding  that  under  Indian  Terr. 
Anno.  Stat.  (1899),  j  3370,  requiring  fore- 
closure sales  made  by  order  of  court  to  be  on 
three  months'  credit,  a  sale  for  cash  was  in- 
valid. 

29.  Conger  v.  Robinson,  4  Sm.  A  M.  (Miss.) 
210,  holding  that  the  mortgage,  decree,  and 
commissioner'a  report  are  to  be  taken  together 
as  one  entire  thing;  and  that,  if  the  property 
be  described  in  the  mortgage,  the  decree  fol- 
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and  the  conrt  may  order  a  coaiirmatioD  whidi  will  relate  back  to  the  dme  of 
Bale."* 

(ii)  Abybrtibbuest.  The  deecription  of  the  property  to  be  sold  at  the  fore- 
closure sale  mnst  be  given  with  reasonable  certainty  in  the  advertisement  and 
notice  of  sale." 

(ill)  Effect,  A  sale  nnder  a  decree  of  foreclosure  Batisfiee  the  mortgage 
debt  to  the  extent  of  the  net  proceeds  obtained  ;  ^  and  by  force  of  statutory  pro- 
vieion  it  has  been  held  to  discharge  the  debt  entirely  when  the  person  liable  there- 
for was  not  made  a  party  to  the  proceedings."  In  the  absence  of  fraud  the  price 
obtained  at  such  sale  eoucluaively  fixes  the  value  of  the  property,"*  and  the  person 
conducting  the  sale  is  protected  against  all  adverse  claimants  of  the  property.^ 

(iv)  ElOET  OF  MORTQAOEE  TO  PuRCSASE.  The  holder  of  a  mortgage 
may  purchase  at  the  sale,  under  a  decree  of  foreclosare,"  and  cannot  be  disturbed 
in  bis  purchase  by  the  trustee  in  bankruptcy  of  the  mortgagor,  on  account  of 
irregularities  in  the  sale." 

8.  Appeal.  An  appeal  from  a  judgment  of  foreclosure  operates  as  a  stay  of 
execution,"*  but  presents  to  the  appellate  conrt  for  review  nothing  except  the 
judgment  of  the  lowur  court."  Slight  uncertainties  as  to  the  identity  of  the 
properly  foreclosed  upon  with  the  property  mortgaged  are  not  sufficient  grounds 
for  reviewing  the  judgment  of  foreclosure." 

mie  for  f&ilure  to  liave  an  appraisement, 
Hiuneapolb  Threshing  Mach.  Co.  v.  Beck,  S5 
Iowa  728,  64  N.  W.  637. 

39.  Carter  v.  Clark,  28  Conn.  612,  holding, 
where  a  mortga^,  void  because  given  to  se- 
cure the  price  of  liquors  sold  contrary  to  taw, 
was  foreclosed  by  order  of  court,  that  the  offi- 
cer selling  under  such  order  was  not  liable  to 
~a  person  who  has  acquired  a  valid  title  to  the 
goods  prior  to  foreclosure. 

36.  Wright  v.  Itoss,  36  Cal.  414,  holding 
that  in  case  of  such  purchase  the  mortgagee 
would  hold  the  property  subject  to  no  other 
trust  than  to  pay  the  surplus,  if  au^,  to  the 
mortgagor.  See  also  Ledyard  v.  Phillips,  47 
Mich.  305,  11  N.  W.  170,  holding,  where  an 
entire  crop  was  mortgaged  except  enough  to 
pay  tor  harvesting,  that  the  mortgagee  was 
not  precluded  by  such  reservation,  upon  pur- 
chasing on  forecloBure,  from  taking  the  entire 
interest  sold,  without  any  reservation  in  the 
mortgagor's  favor. 

37.  Lyle  v.  Palmer,  42  Mich.  314,  3  N.  W. 
921,  holding  that,  even  if  the  sale  were  void 
tor  irregularities,  the  purchaser  had  at  least 
tlie  rights  of  a  mortgagee  in  possession. 

38.  Powers  P.  Crane,  67  Cal.  85,  7  Pac.  135. 

39.  Marks  p.  Goldnieyer,  7  Ohio  Dec.  (Be- 
print)  454,  3  Cine.  L.  Bui.  328,  holding  that 
plaintiff,  by  taking  judgment  by  default  for 
the  sale  of  the  mortg^ed  property,  waived 
his  claim  tor  judgment  on  the  note;  and  that 
upoa  appeal  nothing  would  l>e  t>efore  the  ap- 
pellate court  except  the  mortgage,  on  which 
plaintiff  would  be  entitled  to  an  order  of  sale 
but  not  to  a  persoual  judgment  on  the  note. 

40.  Hoffman  p.  Brungs,  83  Ky.  400,  hold- 
ing that  a  judgment  foreclosing  upon  a  stock 
of  goods  in  a  retail  store  would  not  l>e  set 
aside  because  it  did  not  appear  that  the  stock 
had  not  been  changed  since  the  giving  of  the 
mortgaj^.  Bee  also  Edwards  e.  Oamao,  M 
Tex.  656,  19  S.  W.  B68,  holding,  where  ■ 
mortgage  on  cattle  designated  byorands  had 


lows  the  mortgage,  and  ttie  report  certifies  to 

the  sale  of  the  property  descritied  in  the  de- 
cree, the  report  identifies  the  property  with 
suAicieiit  certainty. 

30.  Ruggles  t-.  Centreville  First  Nat.  Bank, 
43  Mich.  192,  5  N.  W.  257,  holding,  however, 
that  an  order  directing  the  correction  of  a 
'  I   report   of   a   foreclosure   sale 


firmed  is  irregular  but  does  not  make  the  pro- 
ceeding void. 

31.  General  Electric  Co.  v.  Wightman,  3 
N.  Y.  App.  Div.  118,  39  N.  Y.  Suppl.  420; 
" u.  Camperdonn  Cotton  Mills,  64  Fed. 


32.  Earnest  v.  Nappier,  19  Oa.  S37.  Gom- 
|Mir«  Chisolm  V.  Chittenden,  46  Ga.  213,  hold- 
ing that  the  fact  that  part  of  the  property 
sold  was  applied  by  the  mortgagee  and  mort- 
gagor in  compromising  the  claims  of  other 
creditors  of  the  mort^gor  did  not  affect  the 
right  of  contesting  creditors  or  claimants  to 
have  the  value  of  all  the  property  sold  cred- 
ited upon  the  mortgage  debt. 

33.  Anaonia  Nat.  Bank's  Appeal,  63  Conn. 
257,  IS  Atl.  1030,  20  Atl.  394,  holding  that 
the  statutory  provision  to  this  effect  applied 
aa  well  to  mortgages  of  chattels  as  to  mort- 
gages of  realty  and  to  foreclosure  by  judicial 
sale  as  welt  as  to  strict  foreclosures. 

34.  Dehority  v.  Faxon,  115  Ind.  124,  17 
N.  E.  259,  holding  that  a  junior  mortgagee  by 
showing  that  the  property  did  not  sell  at  ita 
full  value  cannot  have  the  first  mortgage  sat- 
isfied to  any  larger  amount  tluui  the  price 
paid.  Contra,  Blackburn  v.  Selma  R.  Co.,  3 
Fed.  689,  holding  that  a  sale  under  a  decree 
of  foreclosure  may  be  set  aside  for  an  advance 
of  i^ice  before  the  sale  is  confirmed. 

Where  as  appraisement  Is  required  by  stat- 
ute, before  sale,  the  fact  that  the  mortgagor 
waived   such   requirement   does   not   preclude 
the  mortgagee  from  moving  to  set  aside  the 
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C  By  Sale  Under  a  Power^' — l.  Aothorittio  Sell.  Tliere  U  commonly 
inserted  in  a  clmttel  mortgage  a  power  authorizing  the  mortgagee  upon  default  to 
sell  in  the  manner  provided  in  the  mortgage;  or  else  giving  a  Biinilar  right  to  a 
tliii'd  person,  in  which  case  the  mortgage  ia  called  a  deed  of  trust  and  tlie  third 
person,  to  wliom  the  power  of  sale  is  given,  is  called  the  tnistee.*"  Where  a 
power  of  sale  is  coupled  witli  an  interest  neither  the  mortgagor  nor  any  person 
claiming  through  him  can  prevent  ita  exercise  by  the  mortgagee,**  even  after 
death  or  the  mortgagor.**  Statutes  often  provide  that  chattel  mortgages  may  be 
forBcloEed  by  a  sale,  carried  on  under  prescril)ed  rules,  and  in  sucli  case  the  pro- 
visions of  the  statute  must  be  followed.  It  ia  generally  held  that  under  a  power 
of  sale  morlf^age  the  mortgagee  may  lawfully  foreclose  by  sale  without  resort  to 
any  court  for  a  decree  of  foreclosure*'  and  if  tliere  are  two  or  more  mortgagees, 


been  foreclosed  without  offering  evjdeiic«  that 
the  iDcrease  of  the  cattle  mortgaged  had  been 
aimilarlT  branded,  that  a  judgment  for  plain- 
tiff would  not  be  set  aside,  even  aasiuning  the 
mort^Bce  did  not  cover  such  increase. 

41.  A  power  to  sell  confers  only  a  right  to 
sell;  and  hence  it  does  not  authorize  the  mort- 
gBf^  to  take  and  retain  posseesion  of  the 
mortgaged  property  without  selling.  Chris- 
tian Feigenspan  P.  Mulligan.  (N.  J.  1902)  51 
Atl.  101,  a  case  of  the  niort^ige  of  a  liquor 
license.  Com^re  Sheehan  P.  Levy,  1  Wash. 
149,  23  Pbc.  802,  holding  that  such  conduct  on 
(he  part  of  the  mortgagee  cannot  be  ques- 
tioned by  third  persons. 

42.  Jones  Chatt.  Mortg.  {4th  ed.)  c.  18. 
The  words  creatine  power  of  sale  need  not 

ba  ezpressL  Thus  where  promissory  notes  of 
■  third  person  were  pledged  as  collateral 
security,  an  authority  to  collect  or  negotiate 
1  notes,  upon  default  in  payment  of  the 


lie  auction.     Foraher  c.  Reeve,  3S  Wis.  85. 

43.  Harvey  f.  Smith,  179  Mass.  592,  ftl 
N.  G.  217,  holding  that  such  power  of  sale 
was  not  revocable  by  the  mortj^or  and  was 
not  affected  by  a  decree  in  a  «uit  to  which  the 
mortgagee  was  not  a  party,  which  restrained 
the  mortgagor  from  transferring  any  inter- 
Mt  of  any  kind  in  the  property  mortgaged. 
Compare,  however,  Fulghuro  c.  Williams  Co., 
114  Ga.  043,  40  S.  E.  095,  holding  that  if, 
after  due  advertisement  of  but  before  actual 
•ale  to  foreclose,  nn  execution  against  the 
mortgagor  is  levied  tipon  the  property,  the 
foreclosure  sale  will  be  void  and  inefleetuat 
to  pass  title. 

44^  Cocke  r.  Montgomery,  76  Iowa  259,  39 
N.  W.  380.  Vontra,  Rater  c.  Steinruck,  40 
Pa.  St.  501,  holding  the  mortgagee  who  sold 
after  the  mortgagor's  death  liable  to  the  lat- 
tcr's  administrator  in  trover. 


tioo  of  the  period  of  time  for  which  the  mort- 
etge  was  given.  Parlin,  etc.,  Co.  f .  Hanson, 
ll  Tei.  Civ.  App.  401,  63  S.  W.  62;  Sanger 
t.  Harris,  (Tex.  Civ.  App.  1897)  42  S.  W. 
(45.  Compare  Bhelby  e.  Burtis,  18  Tex.  644, 
holding  that  the  power  of  a  trustee  under  a 
mortgage  deed  of  trust  is  determined  hy  a 
nit  by  tho  creditor  to  enforce  the  security  by 
bireolomire. 


45.  Californut. — Bendel  r.  Crystal  Ice  Co., 
62  Cat.  199,  22  Pac.  1112;  Cal.  Civ.  Code, 
I  3005. 

Idaho.—  B 1  urn  auer- Frank  Drug  Co.  v. 
Braustetter,  (Ida.  1895)  43  Pac.  675;  Ida. 
Rev.  Stat.   H  3390,  3391, 

/(ItHois.— Lynch  r.  Naylor,  03  III.  App. 
107;  III.  Rev.  Stat.  c.  75,  I  II.  See  also 
Kobley  v.  Culweil,  69  111.  App.  272.  holding 
that  the  Illinois  act  of  June  21,  1B96,  which 
provides  for  an  itemized  statement  of  sale 
to  be  funiiahed  to  the  mortgagor,  does  not 
apply  where  the  validity  of  the  sale  under 
the  mortgage  is  denied. 

/ouHi. —  Gibson  r.  Mclntire,  110  Iowa  417, 
81  N.  W.  699;  Cocke  v.  Montgomery.  75  Iowa 
E69,  39  N.  W.  388;  Iowa  Code,  f  3307;  Mh- 
Clain's  Code  Iowa,  f  4543. 

MaatacliuBetlg. —  Burtis  o.  Bradford,  122 
Mass.  129;  Mass.  Rev.  Laws,  c.  198. 

Minnesota. —  Powell  e.  Gagnon,  52  Minn. 
232,  53  K.  W.  1148;  Minn.  Gen.  Laws  (1885), 
c.  171. 

fiebraaka. —  Hall  r.  Aitkin,  25  Nebr.  360, 
41  N.  W.  192;  Loeb  r.  Milner,  21  Nebr.  392, 
32  N.  W.  206;  Nebr.  Comp.  BUt.  c.  12, 
SS  2,  0. 

Bottth  Dakota.—  Felker  c.  Grant,  10  S.  D. 
141,  72  N.  W.  81;  S.  D.  Laws  (1889),  c.  20, 
I  4. 

WaaMngton. —  Pickle  p.  Smalley,  21  Wash, 
473,  58  Pac.  681 ;  E.  G.  Meaeham  Arms  Co. 
p.  Stroi^,  3  Wash.  Terr.  61,  13  Pac  246;  2 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
a  58T1,  9672. 

WtMonain. —  Vreeland  v.  Waddelt,  93  Wis. 
107,  07  N.  W.  51;  Welcome  p.  Mitchell,  81 
Wis.  566,  61  N.  W.  1080,  29  Am.  St.  Rep. 
913;  Stevens  c.  Breen,  75  Wis.  595,  44  N.  W. 
645;  Wis.  Laws  (1887),  c.  294;  Sanb.  k  B. 
Anno.  SUt.  Wis.  %  2316a. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
f  533  et  seq. ;  and  Jones  Chatt.  Mortg.  (4th 
ed,)   cc.  17,  18. 

46.  Arkanaaa. —  Hannah  v.  Carrington,  IS 
Ark.  85. 

Kanaaa.—r'Demtf  e.  Van  Duaen.  27  Kan. 
437. 

Kentuekv. —  Spalding  r.  Mattingly,  89  Ky. 
S3,  8  Ky.  L.  Rep.  343,  1  S.  W.  488. 

liiaaouri. —  Keating  i<.  Hannenkamp,  100 
Mo.  181,  13  S.  W.  88. 

New  Jeraey. —  Freeman  v.  Freeman,  17 
N.  J.  Eq.  44. 
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whether  joint  or  Boveral,  each  has  a  right  to  < 
power  of  Bale  in  the  mortgage." 

2.  Demand.  A  demand  upon  the  mortgagor  that  he  perforin  the  condition  of 
his  mortgage  ie  a  condition  precedent  to  a  valid  sale  where  tliere  can  be  no  defanit 
nntil  deniand,"  as  where  the  mortgage  note  is  payable  on  deuiand  ;  **  bnt  even  in 
6iich  case  a  notice  of  intention  to  foreclose  has  been  held  equivalent  to  a  demand 
of  paj'ment  and  to  entitle  the  mortgagee  to  posBCBsion  of  the  mortgaeed  property.*' 
J)einand  is  not  neceseaiy  if  the  mortgage  waives  it,"  as  by  authorizing  a  sale  npon 
default  without  notice"  or  at  such  time  as  the  mortgagee  deems  himself  iDseciire.*" 

S.  Conduct  of  Sale  —  a.  In  General.  The  manner  of  conductinga  sale  under 
the  power  contained  in  a  chattel  mortgage  is  regulated  by  the  terms  of  tiie  mort- 
gage itself,  supplemented  in  some  jurisdictions  by  local  statutes;  and  anyeubstan- 
tial  departure  from  the  manner  tnerein  prescribed  will  render  the  sale  void  **  or 
at  the  least  voidable  ;  ^  bnt  slight  irregularities  in  the  conduct  of  the  sale  will  not 
necessarily  invalidate  it,  especially  if  tiio  rights  of  no  jjerson  are  thereby  preja- 
diced."     The  terms  of  the  mortgage  may  vest  in  the  mortgagee  a  discretion  as 

United  States.—  Samuel  r.  Holliidaj, 
Woodw.  (U.  S.)  400,  21  Fed.  Cu.  No.  12,2B8, 
MeCahon  (Kan.)  214.  1  Kan.  612. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgage*," 
I  533  et  aeq. 

47.  Joint  mortgagee!. —  Lyon  f.  Ballentine, 
03  Mich.  67,  29  N.  W.  837,  6  Am.  St.  Hep. 
284. 

Joint  and  MT«ial  mortgagee*. —  Wilson  e. 
Brannao,  27  Cal.  268;  Sloan  r.  Thomas  Mfg. 
Co.,  68  Nebr.  713,  79  N.  W.  728. 
'A  aale  by  one  of  aereial  mortgagees  has 
been  held  to  operate  to  foreclose  the  entire 
tntereBt  of  all  the  mnrtga^ees.  and  the  pro- 
ceeda  of  the  Bale  muat  be  held  for  the  benefit 
of  all  the  mortgat^ees  (Seattle  First  Nat. 
Bank  v.  Wooiery,  8  Wash.  215,  33  Pbc.  3S7) ; 
but  there  is  authority  to  the  effect  that  such 
a  sale  by  one  mortgage  makes  the  purchaser 
a.  tenant  in  common  with  the  other  mortgagee 
(Wilaon  f.  Brannsn,  27  Cal.  258). 

4a  Goodrich  t.  Witlard,  2  Gray  (MaM.) 
203. 

49.  Slingo  p.  Steele-Wedeles  Co.,  82  III. 
App.  139.  Conlra,  Southwick  i".  Hepgood, 
10  Cush.  (Mass.)  119,  holding  further  that 
parol  evidence  vaa  not  admisaible  to  show 
that  the  mortage  note  was  given  as  collateral 
Heriirity  to  indemnify  tbo  mortgagee  against 
certain  liabilities  which  had  not  matured 
when  notice  to  foreclose  woe  given. 

BO.  Goodrich  v.  Willard,  2  Gray  (Masi.) 
203. 

Demand  not  equivalent  to  entry. —  A  de- 
mand for  interest  with  threats  of  forecloBure 
is  not  eouivalent  to  on  entry,  where  this  is 
required  bv  the  power  of  aale.  Silvo  v.  Lopez, 
S  Hawaii  262. 

61.  Maddox  v.  Wyroan,  92  Cat.  674,  28 
Pac.  838;  Willis  r.  Jefferson,  76  Ga.  743. 

52.  BudweisGT  Brewing  Co.  r.  Capparelli, 
16  Misc.  (N.  y.)  602,  38  N.  Y.  Suppl.  672. 

OS.  Huggans  v.  Fryer,  1  Laos.  (N.  Y.| 
278, 

64.  Colby  f.  W.  W.  Kimball  Co.,  99  Iowa 
321.  68  N.  W.  786;  Gartner  f.  Darby,  128 
Mich.  241,  87  N.  W.  109;  Robley  v.  Culwell, 
66  111.  App.  272,  holding  that  section  2  of 
the  act  of  June  21,  189S,  directing  the  mort- 
gagee to  furnish  the  mortgagor  a  list  of  arti- 
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cles  sold,  the  purchasers,  and  expenses,  does 
not  apply  where  the  validity  of  the  sale  is  at- 
tacked  and   the   mortgagee   sued   as   a   tres- 

Tbe  terms  of  power  mutt  be  followed  in 
every  material  particular,  since  otherwise  a 
■ale  under  such  power  is  not  valid;  thus  a 
sale  by  the  mortgagee  himself  where  the 
mortgage  authorized  a  sale  by  the  sherilT  is 
invalid.    I^Tich  f.  Naylor,  63  III.  App.  107. 

B6.  niinou.^  Hinckley  f.  Cheney,  31  111. 
App.  527. 

Iowa.—  Bchier  r.  Dankwardt,  83  Iowa  750, 
66  N.  W.  420,  holding  that  a  sale  should  be 
set  aside  for  fraud  and  irregularity  where  the 
mortgagee  acted  as  auctioneer  and  bought  in 
most  of  the  property. 

Jftchipan, —  Flanders  r.  Chamberlain,  24 
Mich.  305,  which  suggests  that  perhaps  by 
Bale  to  a  bona  fide  purchaser  without  notice 
the  mortgagor's  equities  may  be  cut  off. 

1/ew  Jfrsey. —  Freeman  v.  Freeman,  17 
N.  J.  Eq.  44,  holding  that  for  this  reason  iv 
sale   under   judicial    sanction    is    to   be   pre- 

United  State*. —  Coulson  v.  Panhandle  Nat 
Bank,  54  Fed.  8S6,  13  U.  S.  App.  39,  4 
C.  C.  A.  616. 

See  6  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  638  et  aeq. 

An  ineKulai  aale  does  not  extingniali  the 
mortgage,  but  the  purchaser  succeeds  ta  the 
rights  of  the  mortgagee.  Kelsey  i'.  Ming, 
IIB  Mich.  438,  78  N.  W.  BSl. 

58.  Tackaberry  r.  Gilmore,  57  Nebr.  450, 
78  N.  W.  32.  See  Tollerton,  etc.,  Co.  p.  An- 
derson, 108  Iowa  217,  78  N.  W.  822,  holding 
that  the  fact  that  the  mortgagee  in  fore- 
elosing  purchased  other  goods  and  sold  them 
in  connection  with  the  mortgaged  goods  did 
not  invalidate  the,  sale. 

Sale  00  credit. —  As  immaterial  deportiVM 
from  the  prescribed  mode  of  conducting  tha 
sale  are  not  fatal  to  its  validity,  it  has  been 
held  that  since  the  provision  in  a  mortgage 
requinng  the  sale  to  be  for  cash  is  inserted 
for  the  benefit  of  the  mortgagee,  he  may 
waive  it  and  sell  on  credit  but  at  his  own 
risk  (Williams  f.  Hatch,  38  Ala.  338);  he 
may  likewise  barter  the  goods  at  tho  sale 
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to  the  manner  of  selling  the  property  and  in  each  case  he  may  elect  the  method 
he  will  pursue." 

b.  Necessltr  For  Public  Sale.  If  not  absolutely  necessary  it  is  at  least 
extremely  desirable  that  the  sale  under  the  power  should  be  by  public  auction, 
since  by  sellinir  at  privaCo  sale  the  mortgagee,  while  not  losing  his  rights  under 
the  mortgage,"  will  render  himself  liable  to  the  mortgagor  for  any  damages  the 
latter  may  have  suffered  by  reason  of  the  mortgagee's  failure  to  sell  publicly,  to 
the  extent  of  the  difference  between  the  price  realized  and  the  actual  value  of 
the  property  abovo  the  mortgage  debt." 

e.  Hotlee  —  (i)  Genbrallt.  It  b  almost  universally  held  that  the  mortgagor 
is  entitled  to  receive  a  reasonable  notice  of  the  mortgagee's  intended  sale,"  unless 
such  a  requisite  is  waived  by  an  express  provision  iu  Che  mortgage"  or  by  the 
mortgagor  subsequently  to  the  execution  of  the  mortgage."     A  failure  to  give 


provided  he  gives  credit  therefor  at  the  full 
vftlue  (Tollerton,  etc.,  Co.  o.  Anderson,  lOS 
Iowa  217,  78  N.  W.  822).  Contra,  Edwards 
t.  Cottrell,  43  Iowa  IM,  holding  that  the 
mortgagee  muat  sell  for  caah. 

07.  Brock  v.  Headen,  13  Ala.  370;  Bryant 
r.  Caratm  River  Lumbering  Co.,  3  Nev.  313, 
B3  Am.  Dec.  403. 

Sach  a  dJKretion  ia  the  mortEagee,  how- 
ever, ia  not  everywhere  regarded  with  favor. 
WallacB  r.  Bagley,  6  Tex.  Civ.  App.  484,  29 
S.  W.  519,  boldin?  a  mortgage  containing 
luch  A  provision  void;  but  it  is  not  clear  that 
the  mortgage  waa  not  held  void  because  of  the 
insolvency  of  the  mortgagor  at  the  time  of  its 
tcecution. 

SB.  McConnell  r.  People,  84  111.  583;  Sea- 
Ion  V.  Buff,  29  HI.  App.  235;  KeUey  v.  Ming, 
lis  Mich.  438,  76  N.  W.  981 ;  Chaffee  v.  Atlas 
Lumber  Co.,  43  Xebr.  224,  81  N.  W.  837,  47 
Am.  St.  Kep.  763  {  Bryant  v.  Caraon  River 
Lumbering  Co.,  3  Nev.  313,  93  Am.  Deo. 
103,  holding  that  the  mortgagor  has  an  ab- 
solute right  upon  due  notice  to  sell  either  at 
public  or  private  sale.  Contra,  Everett  e. 
Buchanan,  2  DaVi.  249,  6  N.  W.  439,  8  N.  W. 
31,  holding  that  under  the  Dakota  statute 
one  who  sells  at  private  sale  is  guilty  of  a 
conversion  of  the  mortgaged  goods  and  loses 
his  lien  thereon.  See  also  Colby  v.  W.  W. 
Eimball  Co.,  W  Iowa  321,  68  N.  W.  730,  hold- 
ing that  a  sale  by  the  mortgagee  at  private 


59.  ffiinota.— McConnell  p.  People,  84  III. 
-6B3;  Seaton  v.  Ruff,  29  III.  App.  236. 

Kaitiai.—  Reynolds  c.  Thomas,  28  Ean. 
810,  holding,  however,  that  the  mortgagor 
night  waive  his  right  to  call  for  a  public  sale. 

Uargland. —  Booth  v.  Baltimore  Steam- 
Pidcet  Co.,  63  Md.  39,  holding  a  mortgagee 
who  sold  at  private  sale  liable  to  account  for 
full  value  of  chattel  Irrespective  of  the  price 
actually  received. 

lfteAipa«.^  Botsford  v.  Murphy,  47  Mich. 
837.  11  N.  W.  375,  378. 

If  iuouri. —  Tobener  c.  Hassinbuseh,  66  Mo. 
App.  591. 

VebTMlco.— Callcn  p.  RoM,  47  Kebr.  638, 
M  N.  W.  639, 

Hevi  Jer^ev.— Warwick  C.  Hutchinson,  46 
N.  J.  L.  81 ;  Bird  v.  Davis,  14  N.  J.  Eq.  467, 
holding  that  even  the  honest  efforts  of  the 
mortgagees  to  obtain  good  priccf  at  the  pri- 
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vate  sale  would 
from  liability  tc 

See  9  Cent.  Dig.  tit. 
I  639. 

eo.    Alabama. —  Campbell 
Iron  Co.,  83  Ala.  361,  3  So.  3Dt>. 

CoH/orato.— Wilson  p.  Brannan,  27  CaL 
268. 

/doto.—Blumauer- Frank  Drug  Co.  v.  Bran- 
stctter,   (Ida.   1896)    43  Pac.  576. 

Jfin»e«ota.~  Powell  v.  Gagnon,  62  Minn. 
232,  63  N.  W.  1148. 

Hew  Jersey. —  Bird  V.  Davis,  14  N.  J.  Ea. 
467. 

South  Dakota. —  Felker  v.  Grant,  10  S.  D. 
141,  72  N.  W.  81. 

See  also  Halstead  V.  Swartz,  1  Thomps. 
ft  C.  (N.  Y.)  659,  46  How.  Pr.  (N.  Y.)  289, 
holding  that  the  mortgagor's  right  to  redeem 
may  he  barred  by  public  or  private  sale  with- 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
i  536. 

Power  of  adjournment. —  It  has  been  held 
that  the  mortgagee  may  in  the  exercise  of  a 
reasonable  discretion  adjourn  the  sale  under 
the  power  from  time  to  time  without  giving 
new  «>tice  thereof  to  the  mortgagor.  Hosmer 
V.  Sargent,  8  Allen  (Mass.)  07,  ,85  Am.  Dec. 
683,  holding  that  the  mortgagee  may  so  ad- 
journ the  sale  without  doing  so  through  the 
agency  of  a  licensed  auctioneer.  Contra,  Coad 
V.  Home  Cattle  Co.,  32  Nebr.  766,  49  N.  W. 
757,  29  Am.  St.  Rep.  466,  under  statutory 
provision. 

61.  Huggans  P.  Fryer,  1  Lans.  (N.  Y.) 
276;  Halstead  v.  Swartz,  1  Thomps.  ft  C. 
(N.  Y.)  558,  48  How.  Pr.  (N.  Y.\,  289;  Bal- 
lon V.  Cunningham,  80  Barb.  (N.  Y.)  426; 
Chamberlain  v.  Martin,  43  Barb.  (N.  Y.) 
807 ;  Budweiser  Brewing  Co.  c.  Capparelli, 
16  Misc.   (N.  Y.)   602,  i8  N.  Y.  Suppl.  972. 

62.  Harris  «.  Lynn,  25  Kan.  28l,  37  Am. 
Rep.  253. 

Waiver  of  notice.— As  the  mortgagor  can 
waive  the  benefit  of  statutes  relating  to  fore- 
closure (Marseilles  Mfg.  Co.  i.-.  Perry,  62 
Nebr.  715,  87  N.  W.  644;  Welcome  v.  Mitch- 
ell, 81  Wis.  566,  61  N.  W.  1080,  29  Am.  St. 
Rep.  913)  it  follows  that  on  the  issue  as  to 
whether  a  mortgage  sale  was  unauthorized  it 
is  competent  to  show  a  waiver  of  notice  by 
the  mortgagor  —  as  by  consent  to  the  sala 
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proper  notieee  of  the  aale  may  operate  to  give  priority  to  an  attacLment  in  favor 
of  a  creditor  of  the  mortgagor ;  ^  but  it  has  been  held  that  title  passes  to  the  pnr- 
chaser  notwithetanding  tKe  failure,"*  and  that  the  mortgagor  or  liis  representative 
cannot  for  that  reason  demand  that  the  sate  be  set  aside.*"  In  such  case  tlie 
remedy  is  against  the  mortgagee  personally,"  who  would  be  liable  to  the  extent 
of  the  damage  caused  by  his  neglect,  not  to  exceed  the  value  of  the  mortgaged 
property,  less  the  amount  of  the  mortgage  lien  thereon." 

(ii)  SUFFICIEKCT — (a)  Jn  General^  Although  to  be  valid  the  notice  of 
the  sale  must  subetantially  conform  to  the  requirements  of  the  mortgage  or 
statutes,"  variations  from  tlie  requirements  ae  to  matters  not  material  are  not 
fatal,™  and  actual  knowledge  of  the  sale  by  tlie  mortgagor  will  aid  in  curing 
slight  defects  in  the  notice/'  Where  no  particular  time  is  specified  the  notice 
must  be  given  a  reasonable  time  in  advance  of  the  sale.'' 

Si)  Pernonal  Service.     In  some  jurisdictionB  personal  service  of  the  notice 
e  mortgagee's  intended  sale  is  required  to  be  made  upon  the  mortgagor,'^ 


(Pennej  t>.  Mutual  Invest.  Co.,  54  Minn.  S41, 
5C  N.  W.  165).  See  also  pamall  v.  Darling- 
ton, 28  S.  C.  256,  268,  5  8.  E.  620,  where  a 
mortgage  provided  for  a  sale  after  fifteen 
days'  advertisement  by  posting  notice  at  A. 
On  default  the  mortgagee  took  possession  and 
the  mortgagor  telegraphed  Dim :  "  Take 
stock  to  Savannah  and  sell  there."  It  wan 
held  that  the  mortgagor  waived  notice  at  A, 
and  that  a  sale  fairl;  made  on  two  daya'  no- 
tice at  Savannah  was  valid. 

Parol  waiver.—  A  provision  in  a  mortgage 
for  notice  to  the  debtor  before  a  sale  may  be 
waived  by  the  debtor  by  parol,  in  conaidera- 
tioD  of  forbearance.  Bourke  r.  Vanderlip, 
22  Tex.  221. 

B3.  E.  C.  Meacham  Anns  Co.  e.  Strong,  3 
Wash.  Terr.  81,  13  Pac.  245,  Compare  Blu- 
mauer-Fronk  Drug  Co.  p.  Branatetter,  (Ida. 
1SB5)  43  Pac.  575,  holding  that  upon  receipt 
of  the  affidavit  and  notice  for  the  foreclosure 
of  a  chattel  mortgage  under  Ida.  Rev.  Stat. 
ii  3390,  3391,  the  aheriff  must  proceed  to  exe- 
cute the  aarae,  and  having  levied  on  the  goods 
described  therein  must  give  notice  and  aell 
as  required  by  statute,  although  an  attach- 
ment or  execution  of  a  Judgment  creditor 
be  Bubaequenlly  placed  in  his  hands  for  exe- 
cution against  the  same  property. 

64.  Campbell  v.  Wheeler,  69  Iowa  598,  29 
N,  W.  613.  Compare,  however.  Whitehead 
f.  Coyle,  1  Ind.  App.  450,  27  N.  E.  718.  hold- 
ing, where  notice  was  given  to  the  mortgagor 
but  not  to  his  vendee,  that  the  sale  was  void 
and  the  mortgagee  could  not  maintain  re- 
plevin against  such  vendee  of  the  mortgagor. 

SB.  Whitaker  c.  Siglcr,  44  Iowa  419. 

66.  Campbell  v.  Wheeler,  69  Iowa  6S8,  29 
N.  W.  613. 

67.  Callen  P.  Rose.  47  Nehr.  638,  66  N.  W. 
639. 

68.  Failure  to  record  notice. —  It  has  been 
held  that  the  failure  of  the  town-clerk  to  in- 
dex a  notice  of  intention  to  foreclose  a  chat- 
tel mortgage  and.alDdavit  of  service  Sled  in 
his  offlce  cannot  affect  the  validity  of  the 
foreclosure.  Burtis  t>.  Bradford,  122  Uaas. 
129.  See  Taber  c.  Hamlin,  97  Maaa.  489,  93 
Am.  Dec.  113,  holding  that  when,  under  Mass. 
Gen.  Stat.  c.  151,  a  chattel  mortgage  is  valid 
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without    record,    the    notice    to    foreclose   is 
also  valid  even  if  not  recorded. 

69.  Whitehead  t>.  Coyle,  1  Ind.  App.  450, 27 
N.  E.  716,  holding  that  where  the  mort^ige 
required  a  written  notice  a  verbal  notice  n'ss 
insufficient.  See  also  Siiva  v.  Lopei,  6  Hawaii 
282,  holding  that  where  a  mortgage  required 
three  weeks'  notice  of  time  and  place  of  sale 
a  sale  on  the  twentieth  day  after  first  pub- 
lication of  notice  waa  invalid. 

70.  What  defects  are  immaterial.— The 
following  notices,  although  defective,  have 
been  held  sufficient  on  the  ground  that  the  de- 
fects were  aa  to  immaterial  matter.  Failure  U> 
state  date  and  amount  of  mortgage  (Uanwar- 
ing  o.  Jeniaon,  61  Mich.  117.  27  N.  W.  899) 
or  the  year  in  which  the  sale  is  to  be  held 
(Waite  V.  Dennison,  51  III.  319).  So  a  notice 
describing  the  property  as  "sacks  of  wheat" 
when  the  mortgage  describes  it  as  "  acres  of 
wheat "  is  not  fatally  defective,  if  in  all 
other  respects  like  fjie  description  in  the 
mortgage.  Barker  i).  Woolery,  10  Wash.  484, 
39  Pac.  100. 

Signing  of  notice. —  It  has  been  held  that 
where  a  aheriff  or  constable  conducts  a  sale 
under  a  chattel  mortgage  it  is  not  necessary 
that  he  sign  the  notice  of  sale  (Powell  v. 
Gagnon,  62  Minn.  232,  G3  N.  W.  1148]  ;  and 
where  the  mortgage  has  not  been  formally 
assigned  a  notice  signed  by  the  original  mort- 
gagee is  sufficient,  even  thbugh  be  is  do 
longer  the  real  holder  of  the  mortgage  (Car- 
penter V.  Artisans'  Sav.  Bank,  44  Minn.  '521, 
47  N.  W.  150). 

71.  O.  S.  Kelley  Co.  v.  Chinn,  (Iowa  18B8) 
75  N.  W.  315. 

m.  What  is  a  reasonable  time  depends  upon 
the  circumstances  of  each  caaej  thus  thirteen 
days'  notice  (Wilson  c.  Brannan,  27  Cal. 
258)  and  twenty-one  days'  notice  (Waite  t. 
Dennison,  51  111.  319)  have  been  held  suf- 
ficient; while  in  a  case  where  the  mortgage 
provided  for  the  "  usual "  notice,  it  was  beW 
that  two  days'  notice  was  insufficient  where 
the  usual  notice  was  not  less  than  hve  days 
(Bendel  K.  Crystal  Ice  Co.,  B2  Cal.  1B9,  22 
Pac.  1112). 
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and  in  sach  case  the  same  effort  elionid  be  made  to  obtaio  personal  service  as  is 
required  in  an  action  at  law.^* 

(o)  Pfotffl  of  Notice.  If  the  mortgage  or  statutes  prescribe  a  certain  place  for 
giving  notice  the  notice  mnBt  be  given  at  anch  place.  The  most  commoD  require- 
meats  are  publication  in  some  newspaper"  or  b^  posting  notices  in  some  conspicu- 
ons  place." 

d.  Obligation  to  Seeui^  Fair  Prlee.  The  mortgagee  is  held  at  his  peril  to 
deal  fairlj  and  justly  with  the  propertj  in  the  exercise  of  his  power  of  sale,"  and 
should  refrain  from  any  step  which  would  be  likely  to  prevent  the  goods  from 
hrino'ini7  ftn  ftdoiiiifttA  nricR.™ 


bringing  an  adequate  price. 

e.  Person  Couduetlng  Sale.     The  sale  should  be  conducted  by  the 
in  person  or  by  his  duly  authorized  agent." 


lortgagee 


74.  Jacobson  v.  Aberdeen  Packing  Co.,  26 
Wash.  176,  66  Fftc.  41Bi  Pickle  v.  Smaller, 
21  Wash.  473,  6S  Pac.  581,  both  cases  hold- 
ing that  a  constable  had  no  authority  to 
aerve  such  notice.  See  also  Powell  t>.  Qagnon, 
S2  Hinn.  Z32,  53  N.  W.  1148,  holding  that  to 
f[D  to  a  mortgagor'B  residence,  and,  on  being 
informed  that  he  is  abeent  and  will  not  re- 
turn till  night,  to  leave  and  make  no  fur- 
ther effort  to  find  him  will  not  Justify  omis- 
■ion  to  make  personal  service. 

75.  Felker  r.  Grant,  10  S.  D.  141,  72  N.  W. 
81,  holding  that  a  statutory  requirement  that 
notice  be  published  in  a  newspaper  printed 
"  nearest  uie  place  of  sale "  is  satisfied  by 
publication  in  any  paper  in  the  nearest  town, 
without  r^ard  to  the  relative  distances  of 
the  places  of  publication  of  the  several  news- 
papers from  the  particular  premises  upon 
which  the  sale  is  to  ocour. 

76.  O.  S.  Kelley  Co.  f.  Chinn,  (Iowa  I8!)fl) 
75  N.  W.  315.  See  also  Campbell  v.  Wheeler, 
69  Iowa  688,  S9  N.  W.  613,  holding  that  a 
requirement  that  notices  be  posted  in  a  public 
place  ie  complied  with  by  posting  on  the 
eourtrhouse,  although  not  on  the  front  of  it. 

77.  Stromberg  c.  Lindberg,  25  Minn.  613; 
Bird  f.  Davis,  14  N.  J.  I^.  407;  Kohn  e. 
Dravia,  94  Fed.  288,  38  C.  C.  A.  253. 

An  agreement  aa  to  bidding  will  not  in- 
validate the  sale  unless  it  tends  to  stifle  bid- 
ding and  prevent  competition  at  a  public  sale. 
QrosB  e.  Jancsok,  16  Daly  [N.  Y.)  346,  10 
K.  Y.  Suppl.  541,  holding  a  sale  valid  in 
apite  of  a  secret  agreement  between  purchaser 
and  mortgagee  by  which  the  purchaser  was 
to  get  the  property  for  three  hundred  and 
twenty-Sve  dollars,  no  matter  what  any  one 
else  bid,  but  where  as  events  turned  out  the 

Jorchaaer'B  hid  of  tliree  hundred  and  twenty- 
ve  dollars  was  the  highest  made.  See  also 
Bradley  v.  Kingsley,  43  N.  Y.  634,  holding 
tiiat  aji  agreement  between  the  creditors  that 
the  tmateee  under  the  mortgage  shall  assume 
their  bids,  hold  all  the  property  so  purchased, 
and  apply  it  to  the  payment  of  the  debts  is 
not  contrary  to  public  policy  aa  tending  to 
prevent  competition  at  a  public  sale. 

78.  The  fact  that  the  mortgaged  property 
bnngbt  leaa  at  the  foreclosure  aale  than  its 
value  doea  not  necessarily  tend  to  prove  such 
fiiud  as  will  render  the  sale  voidable  {Tootle 
f.  Taylor.  64  Iowa  629,  21  N.  W.  116;  King- 
man V.  Hill,  71  Mo.  App.  666) ;  and  in  arriv- 
ing at  k  conclusion  as  to  reMomible  value  of 


the  properly  the  Jury  must  consider  the  cir- 
cumstances under  which  it  was  sold,  the  fact 
that  it  was  forced  upon  the  market,  whether 
there  was  a  demand  for  it,  its  condition,  and 
whether  it  was  out  of  style  or  season  (Ray- 
mond V.  Miller,  34  Nebr.  576,  52  N.  W.  673), 
and  a  sale  by  a  mortgagee,  authorized  upon 
default  to  sell  to  the  highest  bidder,  if  bona 
fide,  is  not  invalid  because  of  emallness  of 
bid,  tor  the  authority  to  sell  to  such  bidder 
^~    a  stipulation  that  his   offer  shall   S.X  the 


Mortgaged  property  not  at  pUce  of  sale.— 
A  failure  to  have  the  mortgaged  property  in 
the  poasession  of  the  mort^gee  at  the  place 
of  sale  and  open  to  inspection  may  render 
the  Bale  void  (Castner  v.  Darby,  128  Mich. 
241,  87  N.  W.  199)  or  voidable  (Silva  r. 
Lopez,  6  Hawaii  262;  Sehier  p.  Dankwardt, 
88  Iowa  750,  86  N.  W.  420;  Coulflon  r.  Pan- 
handle Nftt.  Bank,  54  Fed.  855,  U  U.  S.  App. 
39,  4  C.  C.  A.  616},  for  it  is  the  duty  of  the 
mortgagee  in  selling  to  give  reaaonable  op- 
portunity for  intending  purchasers  to  inspect 
the  goods  offered  for  sale  [Langdon  p.  Win- 
terstecn,  68  Nebr,  278,  78  N.  W.  501).  Con- 
tra, Ames  Iron  Works  fl.  Chinn,  IB  Tex.  Civ. 
App.  88,  36  S.  W.  247,  where,  however,  the 
mortgage  authorised  the  mortgagee  to  sell 
with  or  without  taking  possession. 

But  the  mortgagor  may  waive  this  require- 
ment  (Lexington  Bank  v.  Wirgea,  52  Nebr. 
649,  72  N.  W.  1040),  and  he  will  be  held  to 
do  so  if  he  refuses  to  produce  the  property 
on  demand  (Foster  t>.  Goree,  5  Ala.  424). 

Sale  of  goods  in  closed  boxes,  although  evi- 
dence of  fraud,  will  not  necessarily  invali- 
date the  sale.     Brock  v.  Headen,  13  Ala.  370. 

Sale  of  goods  in  bullc  haa  been  held  to  be 
invalid.  Hannah  v.  Carrington,  IS  Ark.  80; 
Hungate  e.  Reynolds,  72  Dl.  425;  Orcutt  p. 
Williams,  63  111.  App.  407;  Barbee  c.  Scog- 
gins,  121  N.  C.  135,  28  S.  E.  259. 

Sale  not  invalid  because  goods  sold  u  a 
Itunp  see  Keating  v.  Eannenkainp,  100  Mo. 
161,  13  S.  W.  89. 

Sale  not  invalid  Itecauae  goods  »ld  at  re- 
tail see  Tollerton,  etc.,  Co.  v.  Auderson,  108 
Iowa  217,  78  N.  W.  822;  Johnston  c.  Bobudc, 
104  Iowa  523,  73  N.  W.  1062,  where,  however, 
the  mortgage  authorized  foreclosure  by  pri- 
vate Bale  either  m  hulk  or  by  single  article. 

79.  A  sheriff  or  constable  in  forecloaing  a 

mortgage  by  direction  of  the  mortgagee  aeta 
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t.  Time  and  Place  of  Sale.  The  tiine  and  place  of  the  sale  made  under  & 
power  of  sale  in  a  cliattel  mortgage  are  generally  regulated  either  by  the  mort- 
gage deed*  or  by  statute.^  If,  however,  there  is  a  general  power  of  sale,  with 
no  rostricCion  as  to  the  place  where  the  sale  shall  be  held,  the  sale  may  be  lield 
at  any  accessible  place  upon  or  near  the  premises  npon  which  the  mortgagiiid 
property  is  situated. *" 

4.  Effect  OF  Sale  ^ — a.  On  Equity  of  Redemption.  After  default  a  sale  extin- 
guishes the  equity  of  redemption  of  the  mortgagor  ^  and  also  all  rights  of  junior 


uot  in  bis  official  capacity  but  as  tbe  private 

agent  of  the  mortgagee  (Mann  v.  Reed,  49 
III.  App.  406;  Pittock  v.  Jordan,  IS  Oreg.  7, 
13  Pac.  510;  Bobina  C.  Buff,  2  Hill  (S.  C] 
406),  except  where  so  authorized  ]>j  Btatut« 
{Oswald  f.  O'Brien,  48  Minn.  333,  51  N.  W. 
220;  Pittocli  c.  Jordan,  10  Oreg.  7,  13  Pac. 
SIO)  ;  but  a  person  nominated  bj  the  mort- 
gagor to  conduct  the  sale  is  not  the  agent  of 
the  mortgagee,  and  the  latt«r  is  not  liable  for 
his  improper  conduct  of  the  sale  (Bentley  v. 
Vette,  61  Mo.  App.  281,  1  Mo.  App.  Rep.  379j. 

80.  Buffalo  County  Nat.  Bank  v.  Sharpe, 
40  Nebr.  123,  58  N.  W.  734. 

Sale  La  another  county. —  Mortgaged  chat- 
tele  may  be  sold  under  the  mortgage  in  a 
county  other  than  that  in  which  they  were  at 
tbe  time  the  mortgage  was  executed  when 
the  mortgage  ao  provides,  if  the  mortgage  is 
filed  in  the  county  where  the  sale  is  made 
(Buffalo  County  Nat.  Banic  v.  Sharpe,  40 
Nebr.  123,  E8  N.  VV.  734)  ;  the  proper  filing 
of  the  mortgage  in  such  other  county  is  a 
condition  precedent  to  tbe  validity  of  the 
sale  (Loeb  V.  Miln^r,  21  Nebr.  392,  32  N.  W. 
206);  and  even  where  the  mortgage  itself 
does  not  expressly  authorize  it  tbe  mortgagor 
may  authorize  a  sale  in  another  county,  and 
if  such  a  course  is  reasonable,  attaching  cred- 
itors of  the  mortgagor  have  no  grounds  for 
complaint  (Tootle  v.  Taylor,  64  Iowa  629,  £1 
N.  W.  115). 

81.  Ststatoiy  regulations  of  place  of  sale. 
—  Under  S.  D.  Laws  (1880),  e.  28,  {  3,  pro- 
viding that  the  county  commissioners  aball 
designate  every  year  not  less  than  three  pub- 
lic places  ia  each  county  for  sate  of  chattels 
under  mortgage,  it  bas  been  held  that  subse- 
quent designations  need  not  be  made  at  regu- 
lar quarterly  meetings.  Felkner  v.  Grant,  10 
B.  D.   141,  72  N.  W.  81. 

Statutory  regulations  of  time  of  sale. —  In 
Wisconsin  (Laws  (IS87),  c.  294;  Sanborn 
&  B.  Anno.  Stat.  S  2316a)  the  sale  of  prop- 
erty without  consent  of  the  mortgagor,  before 
the  expiration  of  five  days  from  actual  seiz- 
ure thereof,  is  ptobibited.  This  provision, 
however,  may  be  waived  by  tbe  mortgagor  if 
he  expressly  consents  to  a  sale  before  tbe  ex- 
piration of  five  davs.  Stevens  v.  Breen.  75 
Wis.  605,  44  N.  W.  645.  See  also  Loeb  f. 
Milner,  21  Nebr.  39Z,  32  N.  W.  205,  holding 
that  a  provision  in  a  mortgage  authorizing  a 
sale  in  a  county  other  than  that  in  which  the 
mortgagor  resides  does  not  waive  the  statu- 
tory requirement  that  the  mortgage  be  filed 
in  the  county  where  the  sale  is  to  take  place. 

82.  Wormell  r.  Nason,  83  N.  C.  32,  where 
the    mortga(>ed    goods  —  printing    presses  — 
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being  sold  at  auction  at  the  door  of  tbe  court- 
bouse,  about  fifty  yards  from  the  premises 
upon  wbicb  tbe  presses  were  located  and  in 
use,  it  was  held  that  such  sale  passed  a  title 
impeachable,  if  at  all,  only  by  the  mortgagor 
and  those  claiming  under  him.  Contra,  Bar- 
bee  V.  Scoggins,  121  N.  C.  135,  28  S.  E.  259. 
holding  a  sale  invalid  where  the  mortgaged 
goods  were  sold  at  the  court-house  door  iiboiit 
one  hundred  to  one  hundred  and  fifty  yards 
from  the  building  in  which  the  property  was 
situated. 

83.  Efiect  on  prior  irregularitieo. —  A  fore- 
closure sale  operates  to  set  at  rest  and  pro- 
tect from  collateral  attack  all  questions  an 
to  the  BufBciency  of  the  mortgage  deed  in  its 
description  of  the  mortgaged  property  (Atib- 
tin  t>.  French,  36  Mich.  190),  and  as  to  the 
right  of  tbe  mortgagee  to  apply  payments  by 
the  mortgagor  before  foreclosure  to  debU 
other  than  that  secured  by  the  mortgage 
(Richards  v.  Spicer,  23  Minn.  212). 

A  parol  agreement  between  the  mortgagee, 
the  mortgagor,  and  a  purchaser  from  the 
mortgagor  to  the  effect  that  the  mortgagee 
will  release  the  mortgage  on  payment  of  the 
mortgage  debt  by  the  purchaser  is  binding 
on  the  mortgagee,  although  made  after  fore- 
closure by  sale.  Phelps  v.  Hendrick,  105 
Mass.  106. 

84.  AJoftamo.— Campbell  r.  Woodstock 
Iron  Co.,  83  Ala.  351,  3  So.  369. 

lUinoia.—  Wvlder  v.  Crane,  53  111.  490. 

if icftiffan,— Van  Brunt  i>.  Wakelee,  11 
Mich.    177. 

Tfebraaka.—  Adams  v.  Nebraska  City  Ntt. 
Bank,  4  Nebr.  370. 

New  Yorfc.— Ballon  V.  Cunningham,  80 
Barb.  (N.  Y.)  425;  Talman  r.  Smith,  39 
Barb.  (N.  Y.)  390;  Halstead  r.  SwsrU,  I 
Thomps.  t  C.  (N.  Y.)  559,  46  How.  Pr. 
(N.   Y.)    289. 

South  Carolina.—  McClendon  P.  Wells,  M 
6,  C.  514;  Reese  v.  Lyon,  20  S.  C.  17. 

See  0  Cent.  Dig.  Ut.  "  Chattel  Mortgages, 
I  561. 

The  equity  is  not  eztiugnished  by  an  un- 
fair sale  in  which  the  mortgagee  disregardi 
the  rights  of  the  mortgagor,  as  by  collusion 
with  the  purchaser  (Stoddard  c.  Deniaon,  2 
Sweeny  [N.  Y.)  54,  7  Abb,  Pr.  N.  S.  (N.Y.) 
309,  38  How.  Pr.  (N.  Y.)  29fl;  Vreeland  t. 
Waddell,  03  Wis.  107,  67  N.  Y.  fil),  or  sa 
where,  by  reason  of  war,  the  mortgsgor  be- 
comes an  alien  enemy  (Dean  v.  Nelson,  IC 
Wall.  (U.  S.)  158,  19  L.  ed.  926);  but  even 
though  the  foreclosure  sale  be  invalid,  a  sub- 
sequent sale  by  the  purchaser  from  thejnort- 
gagee  will  extinguisn  the  equity  of  reasmp- 
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mortgagees,"  and  if  tlie  sale  bo  lawfully  made  it  passes  title  to  the  mortgaged 
property  itself,  bo  that  the  purchaser  beconies  the  owner  of  it."  In  an  action 
Kgiunst  a  third  person  to  enforce  his  title,  the  purchaser  must  produce  evidence 
t&t  he  has  purchased  property  covered  by  a  valid  and  existing  uioi'tgage," 

b.  On  Mort^a^e  Debt.  Wljere  the  proceeds  of  a  sale  of  mortgaged  chattels 
equal  or  exceed  the  amount  of  tlie  debt  and  the  expenses  of  tlie  sale  the  mortgage 
ia  estingaished ;  ^  but  if  the  proceeds  are  insufHcient  to  pay  the  mortgage  debt 
the  mortgagor  is  personally  liable  for  any  deficiency.* 


tkm  (BalBtead  ti.  Swartz,  I  Thorapa.  &  C. 
(N.  Y.)   568,  46  How.  Fr.   (M.  Y.)   289). 

85.  Wylder  P.  Crane,  53  111.  4B0i  Faeth  p. 
Leary,  23  Nebr.  267,  30  M.  W.  513. 

A  pnidiase  in  beluU  of  tlw  mortgagor  by 
a  third  perBon  at  the  sale  uoder  the  fir  at 
mortgage  doe  a  not  give  the  piirchaaer  as 
against  junior  mortgagees  the  right  to  con- 
tinue the  lien  of  the  first  mortgnge.  Thomp- 
■on  r.  Van  Vechten,  27  N.  Y.  56B. 

86.  Foster  v.  Goree,  G  Ala.  424  (holding 
that  the  purchaaer  may  maintain  an  action 
in  his  own  nsme  to  recover  the  property)  ; 
Gamett  r.  Chapman,  (Miss.  1896)  20  So. 
B63  (holding  that  a  bill  of  sale  of  the  prop- 
erty made  by  the  mortgagor  after  forecloauie 
sale  was  a  nnllity). 

TttU  of  pnrcbaMi. —  The  title  acquired  by 
the  purchaaer  at  a  mortgage  aale  is  superior 
to  toe  title  previoualy  acquired  by  another 
person  at  an  execution  sale,  baaed  on  a  judg- 
ment rendeied  subsequently  to  the  recording 
of  the  mortgage  (Shattuck  c.  Hall,  3  Kan. 
App.  374,  4S  Pac.  1101)  ;  and  the  purchaser 
at  the  mortgage  sale  may  recover  the  prop- 
erty from  the  purchaser  at  anch  execution 
■ale,  even  if  he  has  tranaferred  hia  interest 
in  the  property,  ainee  such  transfer  was  void 
aa  against  the  purchaser  at  the  execution 
■ale  (Ruat  c.  Electric  Lighting  Co.,  124  Ala. 
2DS,  27  So.  263)  ;  the  title  of  such  purchaser 
ia  likewiae  auperior  to  that  of  a  receiver  ap- 
pointed subsequently  to  the  sale  in  proceed- 
inge  commenced  before  the  sale,  whose  title 
by  statute  relates  back  to  the  commencement 
of  the  proceedings  in  which  he  was  appointed 
(Uerry  v.  Wilcox.  92  Hun  (N.  Y.)  210,  36 
N.  Y.  Suppl.  1050,  72  N.  Y.  St.  273,  whera 
in  addition  to  the  above  facts  the  mortgage 
was  void  as  to  creditors  because  not  filed  or 
followed  bj*  change  of  posaeasion] ;  and  it  ie 
also  superior  to  the  title  of  a  previous  t>ona 
/fafe  purchaser  from  the  mortgagor  in  a  8tat« 
other  than  that  in  which  the  mortgage  was 
recorded  and  into  which  the  mortgaged  prop- 
erty had  been  taken  (Parr  c.  Brady,  37 
N.  J.  L.  201). 

87.  Bawy  o.  Whittick,  76  Hun  (N.  Y.) 
306,  27  N.  Y.  Suppl.  55,  60  N.  Y.  St.  776. 

Lon  of  mortgase  note. —  The  purchaser's 
title  is  not  affected  by  a  loss  of  the  mortgage 
note  after  the  sale;  and  in  such  case  the 
mortgage  is  admissible  tt^thcr  with  evi- 
dence as  to  the  loss  of  the  note.  Howard  V, 
Witters,  60  Vt.  57B,  15  Atl.  303. 

Mortgage  without  conaideration. — The  pur- 
^aaer  at  a  sale  under  a  chattel  mortgage  for 
which  no  consideration  was  given,  the  aa!e. 
however,  taking  place  with  the  knowledge  of 
the  mortgagor,  gets  a  title  good  against  the 


mortgagor  and  bis  creditors,  unless  the 
whole  transaction  was  merely  a  device  to  de- 
fraud creditors.  Allen  l'.  Cowan,  23  N.  Y. 
602,  80  Am.  Dec.  316  [rererstn^  28  Barb. 
IN.  Y.)  99]. 

88.  Alobomo. —  Askew  v.  Stciner,  78  Ala. 
218,  holding  that  where  the  mortgagee  with 
"""    '    "'    """    only  of   the  mortgagors 
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Jficftipon. —  Long  P.  Moore,  66  Mich.  23, 
22  N.  W.  97. 

A'fW  Yorfc.—  Sherman  v.  Slayback,  58  Hun 
(N,  Y.)  255,  12  N.  Y,  Suppl.  291,  34  N.  Y. 
St.  383,  holding  that  if  the  value  of  the 
chattels  exceeds  the  amount  of  the  debt  the 
latter  ia  extinguished,  deaplte  a  sale  for  a 
fractional  part  of  their  value. 

VoTtK  Corolino. —  Weill  v.  Wilmington 
First  Nat.  Bank,  106  N.  C.  1,  II  S.  E.  277. 

But  aee  Powell  v.  Gagnon,  52  Minn.  232, 
63  N.  W.  1148,  holding  that  the  fact  that 
under  a  void  sale  the  mortgagee  bid  in  and 
retained  the  proper^  did  not  have  the  effect 
of  satisfying  the  mortgage  debt. 

Bee  0  Cent  Dig.  tit.  "  Chattel  Mortgagee," 
I  652. 

No  preatunptlon  that  the  proceedi  of  ule 
•qnal  debt. —  The  mere  fact  of  foreclosure 
raiaes  no  presumption  that  the  mortgaged 
property  sold  for  enough  to  pay  the  debt  and 
coats  and  that  the  debt  is  therefore  extin- 
guished. Baker  v.  Baker,  2  S.  D.  261,  49 
N.  W.  1064,  39  N.  Y.  St.  778. 

88.  /dafto.— Rein  e.  Callaway,  (Ida.  1901) 
6S  Pac.  63 ;  Advance  Thresher  Co.  u.  White- 
side, 2  Ida.  806,  26  Pac.  660. 

fndtano. — ^Lee  t>.  Fox,  113  lad.  gg,  14 
N.  W.  889,  holding  that  foreclosure  of  a 
chattel  mortgage  did  not  preclude  the  mort- 
gagee from  foreclosing  a  mortgage  on  real 
estate  securing  the  same  debt. 

JCatwu. —  Mannen  v.  Bailey,  51  Kan.  442, 
32  Pac  1086. 

tl^\e  York, —  Dinniny  u.  Gavin,  4  N.  Y. 
App.  Div.  298,  39  N.  Y.  Suppl.  485  la/firmed 
in  I5B  N.  Y.  558,  64  N.  E.  1090];  Case  P. 
Boughton,  11  Wend.  (N,  Y.)  106.  Contra, 
Hyer  p.  Sutton,  69  Hun  (N,  Y.|  40,  12  N.  Y. 
Suppl.  378,  35  N.  Y.  St  174,  holding  that 
foreclosure  made  maliciously  and  in  bad 
faith  by  the  mortgagee  was  a  bar  to  an  ac- 
tion againat  the  mortgagor  to  recover  a 
deficiency. 

South  Carolina. —  National  Exch.  Bank  P. 
Holman,  31  S.  C.  161,  9  S.  E.  B24,  holding 
that  the  mortgagor  was  liable  for  a  deficiency 
[ZZI,  C,  i,  b] 
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e.  Warranty  of  Title.  No  wanautj  of  title  is  implied  from  a  sale  of  property 
made  under  and  bj  virtue  of  a  chattel  mortgage."*  The  porcLaaer  is  pnt  upon 
inquiry  at)  to  prior  encumbrances." 

6.  Irbegulab  and  Vom  Sales  —  a.  In  General.  Where  the  sale  is  voidable 
the  pnrclmser  get^  a  defeasible  title  to  the  property  Bold,  and  when  the  Bale  is 
void  no  title  at  all  is  passed,"  but  until  the  sale  has  been  set  aside  or  declared  void 
the  purchaser  remains  bound  for  the  purchase-price."  An  irregular  foreclosnre 
eale  does  not  destroy  the  mortgage  hen  upon  the  chattels,"  for  the  deed  to  the 
purchaser  at  such  safe  operates  as  an  assigoment  of  the  mortgage.'' 

b.  Liability  of  Mortgagee.**  A  wrongful  sale  will  render  the  mort^;^;ee 
liable  to  the  mortgagor  for  any  damages  which  are  caused  thereby,"  unless  the 
mortgagor  subsequently  ratifies  the  acts  of  the  mortgagee  in  selling.'* 

c.  Waiver  of  Irregnlarltles.**  The  parties  to  a  chattel  mortgage  may  agree 
for  a  diSerent  disposition  of  the  mortgaged  property  upon  breach  of  condition 


notnithBtiinding  the  mortgagee  had  violated 
9,  statute  in  foreclosing. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
\  G62. 

90.  Harris  c.  L}mn,  2S  Kan.  281,  37  Am. 
Rep.  263;  Cohn  «.  Ammidown,  120  N.  Y. 
39»,  24  N.  E.  944,  31  N.  Y.  St  429;  Sheppard 
€■.  Earies.  13  Hun   (N.  Y.)   B51. 

91.  Ames  Iron  Works  V.  Chinn,  15  Tei.  Civ. 
App.  88,  38  S.  W.  247. 

The  puichaser  at  a  sale  luder  a  second 
mortgage  simply  st^pa  into  the  place  of  the 
mortgagor  and  holds  his  title  subject  to  the 
prior  mortgage  ( Finkel  v.  Lepkin,  62  N.  J.  L. 
580,  41  Atl.  718),  hut  he  is  not  precluded 
from  denying  the  validity  of  an  older  mort- 
gage simply  because  the  sale  was  made  sub- 
ject to  auch  older  mortgage  (White  «.  Graves, 
68  Mo.  218]. 

92.  Everett  v.  Buchanan,  2  Dak.  246,  Q 
N.  W.  439,  8  N.  \V.  31,  where  the  sale  was 
in  violation  of  a  statute.  See  Collingsworth 
V.  Bell,  66  Kan.  338,  43  Pac.  2S2,  where, 
however,  the  purchaser  was  a  party  to  the 
fraud  which  invalidated  the  sale. 

Liability  of  purchaser  at  defective  ule.— 
Where  one  who  purchases  at  a  mortgage  sale 
which  is  for  any  reason  defective  is  Bued  by 
the  mortgagor  for  conversion  of  the  mort- 
gaged property,  he  is  entitled,  apparently,  to 
Bet  off  against  the  judgment  obtained  against 
him  the  amount  which  the  property  he  pur- 
chased has  cut  down  the  mortgage  debt 
(Risers  c.  Lawrence,  79  Ga.  1S5,  3  S.  E. 
569),  and  the  purchaser  is  not  liable  to  the 
mortgagor  for  the  difference  between  the 
price  paid  and  the  price  previously  agreed 
upon  at  a  prior  attempted  sale  which  was 
invalid  (Potts  v.  McPherson,  21  111.  App. 
121).  See  Landon  <s.  Emmons,  97  Mass.  37, 
holding^  that  a  second  mortgagee  cannot 
maintain  an  action  for  conversion  against  a 

Crson   to  whom   the   first  mortgagee,   being 
wfully   in   possession,   baa   sold   the   entire 
property. 

93.  Schneider  f.  Qreenbaum,  £0  Ey.  L. 
Hep.  307,  40  S.  W.  2. 

After  a  purchaser  has  failed  to  make  good 
hia  own  bid  he  cannot  question  the  validity  of 
a  subsequent  sale  which  is  rendered  neces- 
Bsry  by  his  neglect.  Undeland  v.  Stanfleld, 
S3  Nebr.  120,  73  N.  W.  458. 
[XXI.  C.  4^  o] 


94.  Drayton  f.  Chandler,  93  Mich.  383,  53 
K.  W.  5GS;  Park  C  Parsons,  10  UUh  330, 
37  Poc.  570.  See  also  Green  c.  Kelley,  64 
Vt  309,  24  Atl.  133,  holding  that  an  unau- 
thorized foreclosure  sale  did  not  postpooe 
the  mortgagee  to  an  attaching  creditor  of  ttie 
mortgagor.  Contra,  Lovejoy  p.  Merchants' 
State  Bank,  5  N.  D.  623,  67  N.  W.  956. 

9B.  Walker  v.  Stone,  20  Md.  195.  See 
also  Sirrine  v.  Briggs,  31  Mich.  443,  holding 
that  a  sale  made  under  a  power  contained  is 
a  chattel  mortgage  always  transfers  all  tbe 
right,   title,   and   interest   of   the   mort^gee. 

96.  Seiiore  of  property  not  included  m  tf! 
mortgage  will  render  the  mortgagee  liable  to 
the  mortgagor  in  an  action  of  conversion. 
Clark  p.  Griffith,  24  N.  Y.  695. 

97.  Connecticut. —  Beokley  v.  Munson,  22 
Conn.  299. 

JlJinoig.— McConnell  v.  People,  84  III.  583. 

Iforyfatid.—  Booth  f .  Baltimore  Steam- 
Packet  Co.,  83  Md.  39. 

Michigan. —  Botsford  v.  Murphy,  47  Mich. 
637,  11  N.  W.  376,  376. 

MisBovri. —  Tobener  t>,  Bassinbusch,  56  Mo. 
App.  601. 

Nebnuka.—  C&Wen  v.  Hose,  47  Nebr.  939, 
68  N.  W.  639;  Loeb  c.  Milner,  21  Nebr.  392, 
32  N.  W.  205. 

New  Jertey. —  Warwick  P.  Hutchinson,  45 
N.  J.  L.  61;  Bird  c.  Davis,  14  N-  J-  E«j. 
467. 

See  9  Cent.  Dig.  Ut.  "  Chattel  Mortgages, 
I  638. 

98.  Beckley  v.  Munson,  22  Conn.  299; 
Reynolds  v.  Thomas,  28  Kan.   810. 

If  the  mortgagor  insisti  on  «  foreclosne 
as  stipulated,  he  must  himself  comply  with 
each  condition  thereof.  See  Jacobs  v.  Mc- 
Calley,  3  Oreg.  124,  holding  that  the  mort- 
gagor in  such  case  must  deliver  the  goods  to 
the  mortgagee  to  enable  him  to  sell  the  stnie- 

99.  By  accepting  the  proceeds  of  a  sale  un- 
der the  mortgage,  a  mortgagor  is  not  neces- 
sarily precluded  from  recovering  damages 
from  the  mortgagee  for  misconducting  i^e 
sale;  and  in  such  cose  evidence  of  the  dis- 
position of  the  property  by  the  mortgagee 
after  he  took  possession  is  admissible  upon 
the  issue  of  good  faith  in  the  conduct  of  ^ 
sale.  Bennett  v.  Bailey,  ISO  Mmi-  ^1'  ™ 
N.  K  916. 
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than  that  prorided  by  statute,^  and  if  the  mortgagor  knowinely  consents  to  or 
participates  in  a  wrongful  sale  of  the  mortgaged  property  all  irregnlaritiee  are 
TFaived  and  the  Bale  is  equivalent  to  a  foreclosure  in  proper  form.' 

S.  LanTATiONS  AS  TO  ^ODNT.  It  is  not  necessary  that  all  tiio  property  covered 
by  the  mortgage  be  sold,  for  if  the  sale  of  a  portion  is  sufficient  to  pay  the  whole 
debt  and  the  expenses  of  the  sale  the  mortgagee's  right  of  possession  is  terminated ' 
and  Ills  title  extinguished/  There  is  an  implied  agreement  that  the  balance 
ansold  be  retni-ned  to  the  mortgagor,'  and  a  further  sale  is  a  conversion  for  which 
the  mortgagee  is  liable  to  the  mortgagor  in  damages.*  Where  the  proceeds  of  the 
partial  sole  are  insufficient  to  pay  the  mortgage  debt  and  expenses  the  lien  upon 
the  remaining  property  is  not  discharged.' 

7.  Right  of  Mdbtoaobb  to  But  in  —  a.    Generally.      The  mortgagee  cannot 


1.  ReynoldH  v.  ThomoB,  2S  Kan.  810;  Denny 
p.  Yui  Diuen,  27  Kan.  437;  Patrick  v. 
Meserve,  18  N.  H.  300. 

S.  Alabama. —  Campbell  v.  Woodstock  Iron 
Co.,  83  AIh.  351,  3  So.  360;  FoBt«r  t>.  Qoree, 
fi  Ala.  424. 

/UinoM.~McCauiiell  v.  People,  71  111. 
4S1. 

lotoa. —  Oeiser  Mfg.  Co.  t>.  Krogmaji,  111 
Iowa  fi03,  82  N.  W.  838;  Tollerton,  etc.,  Co. 
t>.  Anderson,  108  Iowa  217,  78  N.  W.  822. 

Nebtv»ka. —  Lexington  Bank  e.  Wirges,  S2 
Nebr.  649,  72  N.  W.  1049. 

Veto  Bampahire. —  Lucy  t>.  Qr*,j,  61  N.  H. 
ISI. 

See  0  Cent.  Dig.  Ut.  "  Chattel  Mortgages," 
I  541. 

WliAt  constitutes  consent  oi  paitidpation. 
— The  tenna  of  the  mortgage  itself  may  waive 
•ome  of  the  ordinary  requirements  of  a  valid 
nie  (Geiser  Mfg.  Co.  v.  Krogman,  111  Iowa 
603,  82  N.  W.  038 ;  Lexington  Bank  v.  Wirgea, 
62  Nebr.  849,  72  N.  W.  1049),  and  the  mort- 
gagor by  participation  in  the  eale  with 
knowledge  of,  and  without  objection  to,  any 
irregularities  is  estopped  after  the  eale  to 
take  advantage  of  such  irregularities  (Mc- 
Connell  t.  People,  71  111.  481;  Lucy  u.  Gray, 
61  N.  H.  161)  ;  but  no  consent  or  participa- 
tion is  shown  by  the  fact  that  the  mortgagor 
wa,»  present  at  the  sale  without  abjection 
(Canning  v.  Harlan,  50  Mich.  320,  15  N.  W. 
492)  and  made  a  bid  at  the  sale  (Robert  ■>. 
Larnarche,  18  Quebec  Super.  Ct,  101),  or 
assented  to  being  credited  with  the  amount 
realued  at  such  sale  (Mumford  o.  Crouch,  8 
N.  Y.  App.  Div.  E29,  40  N.  Y.  Suppl.  878,  75 
N.  Y.  St.  271),  or  accepted  the  surplus  pro- 
ceeds of  the  sale  from  the  mortgagee  (Ben- 
nett V.  Bailey,  IBO  Mass.  257,  22  N.  E.  Blfl). 
Compare  McConnell  t>.  People,  71  111.  481, 
irtiere  the  mortgaged  property  was  sold  on 
c:iecution  and  under  the  mortgage  at  the  same 
•ale.  the  execution  sale  being  legally  adver- 
tised, while  the  mortgage  sale  was  not  noti- 
fied at  all.  The  mortgagor,  however,  had 
kctual  knowledge  in  advance  of  both  sales, 
was  preflcnt  at  the  sales,  and  asked  for  such 
balance  as  might  remair  alter  satisfying  both 
elaiips.  It  was  held  that  the  mortgagor's 
conduct  amounted  to  an  acquiescence  in  the 
satisfaction  of  the  mortgage  debts  out  of  the 

Eroceeds  of  the   sale  and  that  he  could  not 
iter  call  it  in  question. 
[8] 


ITo  conrideration  for  the  mortgagor's  con- 
sent to  a  sale  is  necessary  to  make  such  con- 
sent valid  and  effective.  Benedict  v.  Farlow, 
1  Ind.  App.  160,  27  N.  E.  307. 

3.  Bellamy  v.  Doud,  11  Iowa  28S.  See  also 
Jilonnen  v.  Bailey,  61  Kan.  442,  32  Fac.  1085, 
holding  that  where  a  part  of  the  mortgaged 
property  has  been  sold  and  the  mortgagor 
claims  that  the  proceeds  thereof  were  suffi- 
cient to  satisfy  the  mortgage  debt  it  is  a 
qnestion  for  the  juiy  whether  the  debt  has 
been  satisfied  and  how  much,  if  anything,  ia 
due  thereon.  Compare  I^ndon  t>.  Emmons, 
07  Mass.  37,  querying  whether  a  sale  by  the 
mortgagee  of  part  only  of  the  mortgaged 
property  would  amount  to  a  conversion  and 
give   the   mortgagor   an   immediate   right   of 


5.  Kobn  V.  Dravis,  S4  Fed.  288,  36  C.  C.  A. 
263.  But  see  Campbell  v.  Wheeler,  69  Iowa 
G88,  29  N.  W.  013,  holding  that  although 
the  mortgagee  must  surrender  such  surplus 
property  on  demand  he  is  not  obliged  to  re- 
turn  it  to  the  mortgagor's  premises. 

6,  Michigan. —  Botsford  v.  Murphy,  47 
Mich.  537,  11  N.  W.  375,  376. 

Hinnesota. —  Strombcrg     f.    Lindberg,     25 


Mini 


513. 


Nebragka. —  Omaha    Auction,    etc.,    Co.    o. 
Rogers,  35  Nebr.  61,  52  N,  W.  826. 

t/ev>   Hampthirt. —  Oriswold   c.   Morse,   69 


N.  ] 


.  211. 


New  York. —  Montgomeiy  e.  Lee,  10  N.  Y. 
St.  119. 

Teaaa. —  Rose  v.  Martin,  (Tec  Civ.  App. 
1896)  33  S.  W.  284,  holding  that  the  mort- 
gagee could  not  sell  part  of  the  mortgaged 
property  held  by  a  purchaser  at  an  execution 
sale,  when  the  remainder  of  the  mortgaged 
property  was  sufficient  to  satisfy  the  mort- 
gage debt. 

Contra,  Keating  V.  Hannenkamp,  100  Mo. 
161,  13  S.  W.  89;  Ingalls  t>.  Vance,  61  Vt. 
S82,  18  AU.  462. 

See  9  Cent.  Dig.  tit  "  Chattel  Mortgages,'' 
I  640. 

7.  Hopkins  e.  McCrillis,  158  Mass.  97,  32 
N.  £.  1026;  Rose  t>.  Page,  82  Mich.  106,  40 
N.  W.  227;  De  Smet  First  Nat.  Bank  f. 
Northwestern  Elevator  Co.,  4   8.  D,   409,   57 


N. 


■.  77. 
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legally  become  a  purchaser  at  lib  own  sale  either  directly  or  tlirongh  the 

of  All  agent,  and  if  he  does  the  sale,  although  fairly  conducted,  will  be  si 

and  the  mortgagee  must  account  for  the  actual  value  of  the  property  mortgaged ; ' 

hut  the  consent  of  the  mortgagor  will  render  such  a  purchase  valid.*'     In  certain 

states,  however,  a  mortgagee  is  permitted  to  purchase  at  his  own  sale  without  on 

express  assent  on  the  port  of  the  mortgagor."     But  even  in  those  jurisdictions 


8.  Alabama. —  Cmmiiighun  v.  Rogers,  \i 
Ala.  147. 

Arkantaa. —  Imboden  v.  Hunter,  23  Ark. 
822,  7»  Am.  Deo.  116. 

Colorado. —  Webber  e.  Emmeraon,  3  Colo. 
248,  holding  that  a,  mortgagee  who  purchased 
at  a  mortgagee's  Bale  must  account  tor  actual 
value  of  the  property  without  reference  to  the 
amount  bid. 

Illinoi*. —  HuBgate  c,  Reynolds,  72  111. 
425;  Waite  c.  Demtison,  fi]  111.  310;  Pharea 
V.  Barbour,  4S  111.  370. 

touta. — Alger  v.  Farley,  19  Iowa  518. 

KoMM.^Wygal  V.  Bigelow,  42  Kan.  477, 
22  Pac.  612,  16  Am.  St.  Kep.  406. 

Maryland.^ 'HoTia   t.   Shaffer,   27   Md.   83. 

Michigan.—  Brown  c.  Mynard,  107  Mich. 
401,  as  N.  W.  203. 

Minnesota. —  Powell  e.  Cagnon,  52  Hinn. 
232,  53  N.  W.  1148;  Cuahing  v.  Seymour,  30 
Minn.  301,  16  N.  W.  240.  But  see  Minn.  Qen. 
Stat.  (ISei),  i  4212,  which  authorizes  a. 
mortgagee  of  chattels  to  purchase  at  his  own 
sate,  provided  he  acts  fairly,  sells  at  publio 
auction,  and  by  a  deputy  sheriff  or  constable. 

Miaaouri. —  The  Missouri  cases  seem  to 
limit  the  mortgagee's  right  to  purchase  to 
cases  where  such  right  is  expressly  conferred 
upon  him  by  the  mortgagor.  Parker  v.  Rob- 
erts, 118  Mo.  661,  22  S'  W.  014;  Jewell  Pure 
Water  Co.  i>.  Kansas  City  Towel,  etc.,  Co.,  74 
Mo.  App.  150:  Clarkson  c.  Mullin,  02  Mo. 
App.  622,  1  Mo.  App.  Rep.  676;  Hoore  tf. 
Thompson,  40  Mo.  App.  106;  Moore  v.  Ryan, 
31  Mo.  App.  474. 

Sew  Hampshire. —  Griswold  t>.  Morse,  69 
N.  H.  211. 

yiem  York. —  Pulver  o.  Richardson,  9 
Thomps.  AC.   (N.  Y.)  439. 

Pcrmaylvania. —  Quick  v.  Van  Aukan,  3 
Pennyp.  (Pa.)  469. 

Wiaeonain. —  Fettibone  e.  Perkins,  0  Wis. 

eie. 

See  0  Cent.  Dig.  tit.  "  ChatUl  Mortgages," 
I  644. 

Where  the  mottE«xe  t«kei  the  form  of  a 
deed  of  tnut  the  oeatui  que  tnut  cannot  pur- 
chase  at  a  foreclosure  sale.  Hannah  v.  Car- 
rineton,  18  Ark.  86. 

9.  Lynch  v.  Naylor,  03  111.  App.  107. 

10.  Where  the  mortgagor  consents  to  pur- 
chase by  mortgagee  such  purchase  is  permissi- 
ble, and  the  consent  may  be  given  either  in 
the  mortgage  deed  or  otherwise. 

fliinoia.— Goodell  v.   Dewey,   100  111.   308. 

fndiono.— Syf ers  v.  Bradley,  116  Ind.  345, 
16  N.  E.  806,  17  N.  E.  619;  Lee  v.  Fox,  113 
Ind.  98,  14  N.  E.  889. 

fotoa. —  Gear  c.  Schrei,  67  Iowa  006,  II 
N.  W.  626. 

Miaatntri. —  Byrne  e.  Carson,  70  Mo.  App. 
126;  Clarkson  t>.  Mullin,  62  Mo.  App.  622,  1 
[XXI,  C,  7,  a] 


Mo.  App.  Rep.  575;   Moore  v.  Thompson,  40 
Mo.  App.  106. 

Temu.— Goodgame  t>.  Rushing,  36  Tex.  722. 

See  9  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
1  644. 

The  consent  of  tlie  mortgagor  is  not  to  be 
Inferred  from  the  fact  that  he  attended  the 
sale  and  himself  bid  [Pulver  c.  Richardson, 
a  Thomps.  &  C.  (N.  Y.)  438)  ;  nor  will  the 
consent  of  the  mortgagor  that  the  first  mort- 
gagee purchase  at  the  sale  under  his  mort- 
gage preclude  the  right  of  a  second  mort- 
gagee to  redeem  or  sell  to  satisfy  his  own 
debt  (Moore  v.  Thompson,  40  Mo.  App.  196). 

11.  Jilinoia.— Goodell  v.  Dewey.  100  111. 
SOS,  where  sale  and  purchase  was  made  with 
oonsent  of  mortgagor. 

fruJiarat.— Nichols  c.  Burch,  128  Ind.  324, 
27  N.  E.  737;  Syfers  t.  Bradley,  116  Ind. 
346,  10  N.  E.  806,  17  N.  E.  619;  Lee  P.  Fox, 
113  Ind.  98,  14  N.  E.  889;  Emmons  v.  Havni, 
76  Ind.  356;  Eoehring  i;.  Altman,  7  Ind.  App. 
476,  35  N.  E.  30. 

Iowa. —  Richardson  v.  Coffman,  87  Iowa 
121,  64  N.  W.  366;  Bean  v.  Barney,  10  Iowa 
49S. 

Kansas.—  Wygal  v.  Bigelow,  42  Kan.  477, 
22  Pac.  612,  16  Am.  6t.  Rep.  405. 

A  eu)  York. —  French  v.  Powers,  120  N.  V. 
128,  24  N.  E.  290,  30  N.  Y.  St.  860;  Casserly 
V.  Witherbee,  119  N.  Y.  622,  23  N.  E.  IDOO, 
30  N.  Y.  St  92;  Elliott  c.  Wood,  46  N.  Y. 
71;  Sherman  c.  Slayback,  68  Hun  (N.  Y.) 
865,  12  N.  Y.  Suppl.  291,  34  N.  Y.  Bt.  383; 
King  V.  Walbridge,  48  Hun  {N.  Y.)  470,  I 
N.  Y.  Suppl.  11,  16  N.  Y.  St.  314;  Edmiston 
o.  Brucker,  40  Hun  (N.  Y.)  256;  Hall  t>. 
Ditson,  6  Abb.  N.  Caa.  (N.  Y.)  198,  56  How. 
Pr.  (N.  Y.)  19;  CharUr  c.  Stevens,  3  Den. 
(N.  Y.)  33,  46  Am.  Dec.  444;  Patchin  r. 
Pierce,  12  Wend.  (N.  Y.}  61.  Bee  also  Ol- 
cott  t>.  Tioga  R.  Co.,  27  N.  Y.  646,  64  Am. 
Dec  298  [aflinning  40  Barb.  (N.  Y.)  170], 
holding  such  purchase  good  at  law  and  void- 
able in  equity  only  at  election  of  parties  in- 
tereBt«d. 

South  Carolina.— Mills  V.  Williams,  18 
8.  C.  693;  Black  v.  Hair,  2  Hill  Eq.  (S.  C.) 
622,  30  Am.  Dec.  389. 

Tenneaaee. —  Lyon  p.  Jones,  6  Humpfar. 
(Tenn.)   633. 

Teaat. —  Qoodgame  v.  IlUBhing,  36  Tex. 
722,  where  the  mortgage  authorisM  the  mort- 
gagee to  purchase. 

See  9  Cent.  Dig.  tit.  "  Chattel  MortgagM," 
I  644. 

Pniduue  by  one  of  Mveial  cO'mortgagMa. 
—  II  one  of  several  co-mortgagees  purchaaiw 
the  mortgaged  property  at  the  mortgage  Bale 
he  must  account  for  the  value  of  the  same 
to  his  co-mortgagees.  Beard  v.  Weeterman, 
32  Ohio  St.  29. 
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where  a  pnrcUase  by  the  mortgagee  renders  the  sale  invalid  the  taking  of  poeses- 
uon  by  tlie  mortgagee  under  bucu  eale  is  not  a  convereion.^ 

b.  Burden  of  Proving  Fairness.  Where  the  mortgagee  himself  purchases  at 
the  sale  the  burden  is  upon  him  to  show  that  the  sale  was  regutarlv  and  fairly 
conducted  in  every  particalar  and  tliat  an  adequate  price  was  paid  for  the  goo^ 
sold ;  ^  and  if  he  cannot  sustain  this  burden  tiie  sale  will  be  set  aside  at  the  elec- 
tion of  the  mortgagor," 

8.  Bight  to  Proceeds  —  a.  In  General.  Although  the  proceeds  of  a  sale  under 
a  chattel  mortgage  are  in  no  sense  to  be  regarded  as  a  voluntary  payment,  the 
apphcation  of  which  the  debtor  has  authority  to  direct,"  after  payment  of  the 
experises,  the  uet  proceeds  must  be  credited  to  the  mortgagor  as  a  payment  on 
account  of  the  mortgage  debt."  They  must  be  first  applied  in  payment  of  the 
debt  secured  by  the  mortgage  '^  and  any  prior  encumbraiices  or  liens  on  the  mort- 
gaged property.^     It  is  also  a  well  settled  rnle  that  a  junior  mortgagee  of  tlie 

Bigelow,  42  Knn.  477,  22  Poc.  612,  16  Am. 
St.  Rep.  496. 

The  moitKagoi  must  act  with  leaaonabls 
promptoesa  in  objecting  to  the  sale  (WyldeT 
V.  Crane,  53  111.  490),  and  a  delaj  of  nine 
years  is  unreasonable  (Boutwell  t>.  Steiner, 
84  Ala.  307,  4  So.  184,  6  Am.  St.  Rep.  376). 

Mortgagee  cuinot  question  ule. — The  mort- 
gagee himself,  however,  cannot  call  in  ques- 
tion the  regularity  of  a  sale  at  which  he  ia 
the  purchaser  (Williams  v.  Hatch,  38  Ala. 
338;  Massey  v.  Hardin,  81  111.  330),  nor  can 
a  creditor  of  the  mortgagor,  where  the  mort- 
gagor acquiesces  in  the  sale  (Brown  i>.  My- 
nard,  107  Mich.  401,  6I>  N.  W.  203). 

16.  Tolerton,  etc.,  Co,  v.  Roberts,  115  Iowa 
474,  88  N.  W,  aaOi  NichoU  v.  Knowtes,  3 
McCrary  (U,  8,)   477,  17  Fed.  4B4. 

16.  H.  A.  Pitts'  Sons  Mfg.  Co.  p.  Lewis, 
30  Kan.  E41,  1  Pac.  812,  holding  that  the 
mortgagor  is  entitled  to  a  credit  of  the  net 
proceeds  only. 

17.  Alabama.—  SchlfTer  v.  Feagin,  51  Aia. 
33S,  holding  that  the  proceeds  of  the  sale 
must  be  applied  to  the  payment  of  the  mort- 
gage debt  to  the  exclusion  of  debts  subse- 
quently contracted. 

Cali/omia.— McOarrey    c.    Hall,    23    Gal. 


self  becomes  the  purchaser  he  still  holds  the 

property   subject   to   the   lien   of   the   senior 

mortgage.     Koehring  r.  Altman,  7  Ind.  App. 

475.  35  X.  E.  30. 
13.  Brown  r.  Mynard,  107  Mich.  401,  86 

N.  W.  293 ;   Powell  B.  Qagnon,  B2  Minn.  232, 

53  X,  W.  1 148. 
The  liEht  to  nulce  a  aecond  valid  ule  ia 

not   destroyed   by   a   previous  sale   at   which 

the  mortgagee  bids  the  property  in  himself. 

Gushing  V.  Sfsyniotit,  30  Minn.  301,  15  N.  W, 

219, 

The  mortgagor  may  puichaBC  at  a  foiedos- 
vn  late  (Hall  v.  Ditson,  6  Abb,  N.  Cas.  (N.  Y.) 
198,65  How.  Pr.  {N.  Y.)  19;  Bame  v.  Drew, 
4  D*B.  (N.  Y.)  287)  ;  and  so  may  his  wife 
(Houston  V.  Nord,  3S  Minn.  490,  40  N.  W. 
568). 

13.  Nichols  c.  Burch,  128  Ind.  324,  27 
N.  E  737;  Black  v.  Hair,  2  Hill  £q.  (S.  C.) 
622,  30  Am.  Dec  3S9;  Lyon  v.  Jones,  6 
Homphr.  (Teun.)  532.  Contra,  Qeiser  Mfg. 
Co.  r.  Krt^man,  111  Iowa  603,  82  N.  W.  933, 
holding  that  the  burden  is  on  the  mortgagor 
to  show  that  the  sale  was  not  made  in  good 
faith. 

14.  Sale  to  mortgagee  set  aside  for  fiand. 
—  If  the  mortgagee  purchases  the  mortgaged 
property  at  a  grossly  inadequate  price  (Wy- 
gal  V.  B^elow,  42  Kan.  477,  22  Pac.  612,  10 
Am.  St.  Rep.  495;  Boyd  v.  Beaudin,  54  Wis. 
1S3,  II  N.  W.  521),  aa  for  one  sixth  of  its 
cost  (Alger  v.  Farley,  19  Iowa  618),  sells 
Tithout  an  appraisal  of  the  property,  where 
this  is  required  (Webb  v.  Hunt,  2  Indian  Terr. 
812,  53  S.  W.  437),  induces  others  not  to 
bid,  whereby  he  ia  enabled  to  purchase  the 
property  for  less  than  its  value  (Griswold  t. 
Morse,  69  N.  H.  211),  or  colludes  with  an- 
other whereby  he  unfairly  obtains  the  prop- 
erty (Pettibone  v.  Perkins,  6  Wis.  610)  the 
nie  will  be   voidable  at  the  election  of  the 


To  entitle  the  mortgagor  to  an  accounting 
for  the  value  of  property  sold  under  the 
mortgage  and  bought  in  by  the  mortgagee, 
on  the  ground  that  the  sale  was  ill^al,  an 
offer  to  pay  the  amount  due  on  the  mortgage 
must  be  allied.  Casserly  c.  Witherbee,  28 
N.  Y.  Wldy,  Dig.  388.     Contra,  Wygal    r. 


140. 

Iowa. —  Tolerton,  etc.,  Co.  v.  Roberts,  IIB 
Iowa  474,  88  N.  W.  966;  Citizens'  Bank  o. 
Whinery,  110  Iowa  390,  81  N.  W.  694,  hold- 
ing that  the  statute  regulating  the  disposi- 
tion of  the  surplus  proceeds  did  not  prescribe 
the  application  of  payments  by  the  mort- 
gagee to  different  debts  secured  \j  the  mort- 

Maine.—  how  t).  Allen,  41  Me.  248. 

Maaaachutetts. —  Baunders  t>.  McCarthy,  8 
Allen   (Moss.)   42. 

South  Carolina. —  Summer  v.  Kelly,  38 
S.  C.  507,  17  S.  E.  364;  HartEOg  v.  Goodwin, 
37  S.  C.  603,  15  S.  E.  880;  Hunter  v.  Ward- 
law.  6  S.  C.  74. 

Tennessee. — Acuff  v.  Rice,  3  Head  (Tenn.) 
292. 

Wisconsin. — Masten  c.  Cummings,  24  Wis. 
623. 

See  9  Cent.  Dig.  tit.  "Chattel  Mortgages," 
i  M7. 

IB.  Dowie  V.  Christen,  US  Iowa  304,  88 
N.  W.  830. 
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property  ia  entitled  to  any  p&rt  of  the  proceeds  remaining  after  satisfying  prior 
encnmbrances.'* 

b.  Where  XoFtgagree  Has  Other  Saeuritr.  Where  the  mortgafree  baa  Becnrity 
other  than  the  mortgage  for  part  of  tlie  debt,  as  the  indorsement  or  gaamntj  of 
some  of  the  mortgage  notes  hy  a  third  person,  he  may  apply  tlie  proceeds  of 
a  foreclosure  sale,  brst  to  satisfying  tlie  part  of  the  debt  secured  only  hy  tlie 
mortgage." 

0.  Surplus  —  (i)  InGbssral.  All  sums  realized  on  foreclosure  in  excess  of 
the  amount  required  to  pay  the  mortgage  debt  and  necessary  expenses  of  fore- 
closure belong  to  the  mortgagor,^  bnt  uutil  the  mortg^e  debt  and  all  reason- 


10.  Conneetieut. —  Butler  v.  Elliot,  IE 
Cono.  1S7. 

Ui*ti»tippi. — DftviB  v.  Harx,  G6  Miss.  376, 
koiding,  wliere  a  chattel  mort^a^  was  given 
to  A  on  a  gray  horse  and  all  other  live  stock 
which  the  mortgagor  might  own  during  tlie 
year,  and  within  the  year  the  gray  horse 
was  exchanged  for  another  horae  for  which  a 
inortgagB  was  given  to  B,  with  notice  of  the 
prior  mortgage,  that  the  new  horae  should  bo 
•old,  and  out  of  the  proceeds  the  value  of  the 
gray  horse  should  be  applied  on  the  first  debt 
and  the  balance,  if  anf,  upon  the  last 
debt. 

HtbTotka. —  Russell  v.  Lau,  30  Nebr.  805, 
47  N.  \V.  193,  holding  Srst  morlgagee  liable 
to  second  mortgagee  for  turning  over  surplus 
to  mortgagor,  in  whose  hands  it  was  at- 
tached by  other  creditors. 

SoutA  Dakota. —  Smith  r.  Dooahoe,  13 
8.  D.  334,  tJ3  N.  W.  i,tii,  holding  that  junior 
mortgagee  could  maintain  trover  upon  re- 
fusal (o  pay  over  surplus. 

H'oahiii^'un. —  Howard  r.  Gemming,  10 
Wash.  1,  38  Pac.  ',A6. 

Vniled  &'lat<'«.— Butt  r.  Ellett,  IS  Wall. 
(U.  S-)  544.  22  L.  ed.  183. 

See  »  Cent.  Dig.  tit.  "  Chattel  Mortgages," 
I  S45. 

Debt!  not  Dutnied. —  It  has  been  held  that 
the  mortgage  has  no  right  to  apply  the  pr». 
ceeds  ot  the  sale  in  paynKttt  of  part  of  the 
mortgage  debt  not  vet  matured  (Loeb  r.  Uil- 
ner,  i\  Nebr.  3t»2,  32  X.  W.  205),  unless  ha 
is  exprewl;  authorised  so  to  do  by  the  mortr 
lllogan  r.   Hudson,   110  Mich.   54,  67 


^i. 


S.  \\".  1031) 

aO.  Citiu'ns'  Bsnk  r.  Wbinery,  110  Iowa 
3»0,  81  N.  \V.  tilU:  Nichols  r.  Knowlea,  3 
Mc(."r«ry  H".  S.I  477,  17  Fed.  4W.  See  also 
Tolerlun,  etc..  Cu.  r.  Robert^  115  lows  474, 
8S  N.  W.  IHiO,  holding  that  such  right  was 
not  lost  by  the  mortgagee's  representation  to 
the  surety,  as  an  indui-entent  for  him  to  aign 
oae  of  the  notes,  that  the  proceeds  would 
kave  to  be  applied  Brat  to  |>ayiiig  the  b»- 
cured  notes,  as  such  representation  was  mere- 
\f  a  statement  of  ttic  mortgagee's  interpreta- 
tion of  the  law. 

81.  Vvlimdo. —  Colorado  Springs  First 
Kat.  Bank  r.  Wilbur.  16  C»l<).  3I«.  26  PM. 
7'(.  See  also  Rho>ada  r.  Uatlin,  2  Colo.  App. 
M,  £9  Pac.  lOlit.  faoidin;;  that  the  mortgagor 
emild  recover  the  surplus  in  a  replevin  suit 
bnught  by  the  mortiragee  to  obtain  poasea- 
■kiB  of  the  niorl^cvd  pr^^ieity,  where  the 
Mie  WHS  before  ju  ' * 

[XXI.  C.  «.  m] 


Indiana. —  Hartman  v.  Rin^enberg,  119 
Ind.  72,  21  N.  E.  464;  Stewart  c.  l^ong,  IB 
Ind.  App.   164,  44  N.  E.  03    (holding  a  fail- 

Imca. —  UofTman  r.  Wetherell,  42  Iowa  8B. 
See  also  Keairnes  c.  Durst,  110  Iowa  114,  SI 
N.  W.  238,  holding  that  the  mortgagee  could 
retain  a  suiOcient  sum  to  cover  neoessaiy  ex- 
penses incurred  in  foreclosure. 

A'ansos. —  Denny  c.  Faulkner,  22  Ean.  SB. 
See  also  Cooper  c.  Washington  First  SmX. 
Bank,  40  Kan.  S,  IS  Pac.  037,  holding  that 
the  mortgagee  could  not  relieve  himself  of 
his  obligation  to  account  for  the  surplus  tiy 
assigning  the  evidences  of  indebtedikess  to  an- 

Maryland.—  Koroa  c.  Shaffer,  27  Ud.  S3, 
holding  that  the  mortgagor  might  invoke  the 
aid  of  equity  for  an  account. 

Uiehigan. —  Flanders  v.  Chamberlain,  £4 
Mich.  305. 

if  iMouH. —  White  e.  Qulnlaa,  30  Mo.  App. 
64. 

Xcbratka. —  Lathrop  v.  Cheney,  20  Nebr. 
454,  45  N.  W.  617. 

.Vtric  Hampihirr. —  Osgood  c.  Pollard,  17 
N.  H.  271. 

Xrw  J' Oft.— Pratt  V.  StUea,  9  Abb.  Pr. 
(J7.  Y.)  150,  17  How.  Pr.  (N.  Y.)  211.  See 
Davenport  r.  McChesney,  88  N.  Y.  242.  hold- 
ing that  the  mortgagor  might  r^ard  the  sur- 
plus as  unpaid  purchase-money  in  the  banda 
of  the  mortgagee. 

.VorfA  Carol iM.— Vick  t>.  Smith,  83  N.  C. 
80,  holding  the  mortgagra  to  be  a  trustee  of 
the  surplus  for  the  mortgagor. 

Okio.—  Root  r.  Davis,  El  Ohio  St.  29,  36 
N.  E.  669,  23  !„  B.  A.  445. 

Soulk  rnrolino.— Martin  r.  Jenkins,  Si 
S.  C.  42,  27  &  E.  947 :  National  Eicb.  Bank 
r.  Holman,  31  S.  C.  161,  9  S.  E.  824  i  Robini 
r.  RuS.  2  Hill  (S.  C.)  406,  where  the  court 
refused  to  order  that  the  surplus  should  be 
applied  to  executions  levied  subaequenti;  to 
the  mortgage. 

Tejot.—  Ashworth  r.  Dark,  20  Tex.  825. 

I'lr^iHio.— Moore  r.  Aylctt,  1  Ben.  1  H. 
(Va.)  29. 

n~uco)wiia.— danger  r.  Gnentber,  73  Wis. 
354.  41  N.  W.  1M.  Moak  r.  Bourne,  13  Wis. 
514:  Flanders  r.  TbMnas,  12  Wis.  410. 

See  9  Cent.  Dig.  tiL  -  Chattel  Mortgages," 
1545. 

CoHditiaaal  aaka. —  A  cfaattd  mortgage, 
given  to  siecure  the  prioe  of  goods,  payable  in 
weekly  or  monthly  instsImeBts,  whiA  gins 
t^t  to  ink*  poMcanon  Dp" 
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tible  expeDses  of  forecloenre  hdve  been  fully  aatiafied  and  there  is  a  surplna 
remaining  lie  lias  no  rigbte  iu  any  part  of  the  property  seized  for  sale  or  its  pro- 
ceeds.** The  mortgagee  is  Etrictly  accountable  for  the  proceeds  of  the  sale,"  and 
au  action  ■will  lie  to  compel  him  to  render  an  account, "*  If  the  mortiragee  retains 
possession  of  the  mortgaged  property  after  default  instead  of  selling  it,  he  is 
accuantable  in  equity  for  ite  market  valne,^  although  no  right  of  action  exists 
against  him  which  can  be  enforced  at  law.^ 

(u)  BZQHTS  OF  Third  Parties.     Tlie  general  creditors  of  the  mortgagor,*' 


default  aa  trustee  and  not  as  owner,  is  not 
within  Ohio  Rev.  SUt.  {  4155,  the  Conditional 
Sales  Act,  and  henoe  the  mort^gee  ia  not 
bound  to  repay  the  mortgagor  fifty  per  cent 
of  former  paymenta  out  of  the  proceeds  of  the 
gale.  Goodman  t'.  Maaniiig,  8  Ohio  S.  ft  C. 
PI.  Dec.  373,  5  Ohio  N.  P.  94. 

Garuiahment  of  the  mortgagee  after  de- 
fault in  an  action  against  the  mortgagor  is 
permissible  either  for  the  surplus  of  the  prop- 
erty or  ita  proceeds  after  payment  of  the 
mortgage  debt,  as  the  property  or  credits  of 
the  mortgagor  in  the  hands  of  the  mortgagee. 
Doane  c.  Garretaon,  24  Iowa  361. 

Inteteat  on  Barplaa. —  The  mortgagee  is 
liable  for  interest  on  an;  surplus  unreason- 
ably detained  by  him,  but  not  for  profits  from 
the  property  unless  received  before  the  sale. 
ilooro  V.  Aylett,  I  Ben.  &  M.  (Va.)  29.  Gam- 
|wre  Osgood  c.  Pollard,  17  N.  H.  2T1,  hold- 
ing that,  where  a  mortgagee  of  personal  prop- 
erty has  been  in  possession,  deriving  an  in- 
con>e  therefrom,  and  subsequently  forecloses 
by  sale,  the  mortgagor  cannot  recover  for  the 
use  by  a  suit  In  awumpelt. 

Incom«  from  or  eanlnga  of  the  mortgaged 
property  pending  foreclosure  should  be  ap- 
plied by  iiM  mortgagee,  to  whom  they  belong, 
in  Mti^action  of  the  mortgage  debt.  McCann 
V.  Letcher,  S  B.  Mou.  (Ky.)  320;  Downing  t>. 
Paimateer,  1  T.  B.  Mod.  <Ky.)  64. 

Ssbaeqnent  inciMie  in  valne. —  The  mort- 

Xis  not  liable  for  a  subsequent  rise  in 
of  the  property  sold.  Moore  c.  Aylett, 
1  Hen.  ft  H.  (Va.)  20.  Cotitra,  Cimningham 
r.  Rogers,  14  Ala.  14T,  holding,  where  the 
mortgagee  bought  the  goods  at  the  foreclosure 
sale  and  later  resold  at  a  proSt,  that  he  held 
the  difference  between  the  two  sales  in  tmat 
for  the  mortgagor. 

22.  Powers  c.  Elias,  G3  N.  Y.  Super.  Ct. 
4S0;  Straub  c.  Screven,  19  3.  C.  445.  Sea 
Dreyfus  e.  Cage,  62  Miss.  733,  holding  that 
mortgagor  had  no  claim  where  only  part  of 
the  goods  had  been  sold  and  only  part  of  the 
debt  paid  with  the  proceeds  realized. 

The  hoUei  of  an  indemnity  mortgage  upon 
torectoaure  is  entitled  to  retain  only  so  much 
of  the  proceeds  of  the  sale  of  the  property  as 
will  adequately  secure  the  amount  which  it 
is  ascertained  he  may  become  liable  to  pay. 
Sanders  v.  Davis,  13  B.  Mon.   (Ky.)   432. 

28.  Sheehan  v.  Levy,  1  Waah.  149,  23  Pac. 

802. 

24,  MeClendoD  v.  Welk,  20  S.  C.  SU; 
Reese  p.  Lyon,  20  S.  C.  17. 

25,  Craig  p.  Tappin,  2  Sandf.  Cb.  (N.  Y.) 
78;  Sheehan  v.  Levy,  1  Waah.  149,  27  Pac. 


26.  Olcott  t).  Tioga  R.  Co.,  40  Barb.  (N.  Y-) 
179.  Compare  LaUirop  v.  Cheney,  29  Nebr. 
4&4,  4B  N.  W.  617,  holding  that  a  mortgagee 
who  had  recovered  possession  by  replevin  was 
liable  to  account  for  the  value  of  the  property 
over  the  mortgage  debt. 

Extent  of  mortgagee's  acconntabiUty.— 
Where  possession  of  the  mortgaged  chattels 
wae  not  transferred  upon  the  execution  of  the 
mortgage,  the  mortgagee  was  accountable 
only  for  such  of  the  property  as  had  come  into 
his  possession.     Durkee  v.  Leland,  4  Vt.  612. 

27.  Arkarnai. —  Biscoe  c.  Royston,  18  Ark. 
60H,  holding  that  general  creditors  could  com- 
pel forecloBure  of  an  overdue  mortgage  deed 
of  trust,  in  order  that  the  surplus  should  be 
applied  to  their  claims. 

f oioa.— Torbert  v.  Haydeo,  II  Iowa  435, 
holding  («etnble)  that  a  receiver  may  be  ap- 
pointed to  take  charge  of  the  property,  pay 
off  the  mortgage,  and  apply  the  surplus  to 
the  claims  of  other  creditors. 

MwitHppi. —  Humphries  v.  Bartee,  10  8m. 
ft  M.  (Miss.)  2S2. 

Nebraska. —  Rockford  Watch  Co.  v.  Mani- 
fold, 36  Nebr.  801,  65  N.  W.  236;  Lininger 
P.  Herron,  23  Nebr.  197,  38  N.  W.  481. 

fiev  yort.— MandevUIe  p.  Avery,  124  N.T. 
376,  £6  N.  £.  961,  36  N.  Y.  St.  338,  21  Am. 
St.  Rep.  678  [reverting  67  Hun  (N.  Y.)  78, 
10  N.  Y.  Suppl.  323.  32  N.  Y.  St.  267,  which 
held  that  if  toe  mortgage  was  originally  void 
as  against  creditors  sud)  creditors  could  not 
compel  the  mortgagee  to  refund  the  proceeds 
of  a  sale  under  the  mortgage].  Compare  Ol- 
cott e.  Tioga  R.  Co.,  40  Barb.  (N.  Y.)  179, 
holding  that  evidence  of  the  value  of  the 
mortgaged  property  is  not  admissible  in  au 
action  by  a  creditor  to  compel  the  mortgages 
to  account  for  proceeds  of  the  sale. 

Ohio.—  Carty  p.  Penstemaker,  U  Ohio  St 
467,  holding  that  an  attaching  creditor  of  the 
mortgagor  is  entitled  to  the  surplus  of  the 
proceeds  of  the  sale,  after  satisfying  the  mort- 
gage, notwithstanding  that  the  mortgagor  had 
assigned  the  surplus  to  the  mortgagee.  See 
also  Bates  c.  Wiles,  1  Handy  (Ohio)  532,  12 
Ohio  Dec.  (Reprint)  274;  Grinnel  v.  Bra- 
shears,  1  Handv  (Ohio)  609,  12  Ohio  Dec. 
(Reprint)  262, 'both  cases  holding  that  the 
value  of  such  interest  may  be  determined 
without  a  sale  by  reference  to  a  master. 

Witconrin.—  Salter  v.  Eau  Claire  Bank,  97 
Wis.  84,  72  N.  W.  352,  holding  that  while  a 
mortgage  before  foreclosure  is  valid  as  against 
the  mortgagor's  creditors  merely  for  the 
amount  of  the  recited  consideration,  yet  that 
after  foreclosure  this  question  cannot  be 
raised,  and  the  mortgagee,  even  if  the  mort- 
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creditors  wlio  liave  garnished  the  mortgagee,"  creditors  holding  executions 
against  the  mortgagor,^  judgment  creditors  of  the  mortgagor  whose  jndgmenta 
are  sabeeqnent  to  tne  mortgage,"  a  receiver  of  the  property  of  the  morteaffor," 
and  a  parchaser  of  the  mortgaged  property  from  the  mortgagor  "  liave  all  been 
held  to  have  a  right  in  equity  to  any  interest  which  the  mortgagor  may  have  in 
the  mortgaged  property  or  it£  proceeds  after  the  mortgage  debt  is  satisfied. 

D.  S&tutopy  Hodes  of  FOFecIosure — l.  in  Oenebal.  Under  a  statute 
allowing  foreclosure  to  be  efEected  by  means  of  an  affidavit,  the  affidavit  muEt 
show  npon  its  face  the  jurisdiction  of  the  court  to  which  it  is  addressed,"  by 
stating  that  defendant  resides  in  the  county  where  the  mortgage  is  to  be  fore- 
closed," and  by  stating  the  necessary  facts  to  show  the  rights  of  the  mortgagee 
and  the  object  of  the  affidavit."'  'Hie  affidavit  mnst  be  verified  by  the  oath  of 
the  mortgagee  or  his  attorney,"  and  when  so  verified  and  properly  filed,"  execu- 
tion thereon  may  be  iBsned  by  a  clerk  of  the  superior  court  without  a  special 
order  of  court."'  As  a  defense  the  mortgagor  may  avail  himself  of,  counter 
demands  against  the  mortgagee  by  way  of  set-oS ; "  but  failure  to  set  ap  defense 


gagQ  recites  a.  nominal  consideration  only,  Is 
entitled  to  retain  out  of  the  proceeds  the  en- 
tire debt  which   the  mortgage  wa«  given  to 

See  g  Cent.  Dig.  tit.  "  Chattel  Mortgages," 

I  Ma. 

as.  Glass  c  Doane,  16  III.  App.  60  j  Jewell 
Pure  Water  Co.  v.  Harkness,  4S  Mo.  App.  3S7 
(holding  that  such  gamiBbing  creditor  waa 
not  entitled  to  the  surplus  where  it  had  pre- 
tIouhIj  been  assigned  to  the  mortgagee  to  be 
applied  on  other  indebtedneaa  of  the  mort- 
gagor) ;  Boardman  v.  Cnshing,  12  N.  H,  105. 

28.  MoConnell  v.  People,  84  111.  583;  Mc- 
Cann  v.  Letcher,  8  B.  Mon.  (Kj.)  320.  But 
K«  oonfra,  Fahlf  v.  Gordon,  133  Mo.  414,  34 
S.  W.  881;  Robins  v.  EuiT,  2  Hill  (S.  C.) 
408,  both  cases  holding  that  where  a  sheriff 
attaches  mortgaged  property  at  the  suit  of  an 
unsecured  creditor  he  does  not  thereby  ac- 
quire any  right  to  the  surplus  proceeds  of  the 
Bale  after  the  mortgage  debt  is  satisfied. 

30.  Rasin  v.  Swann,  TO  Ga.  703,  4  S.  E. 
882;  Janes  ti.  Penny,  76  Ga.  7S6  (holding  that, 
notwithstanding  a  failure  to  record  the  mort- 
gage within  the  time  prescribed  by  law,  the 
proceeds  of  the  sale  could  be  retained  by  the 
mortgagee  as  against  a  subsequent  creditor)  ; 
McKeithen  v.  Butler,  2  Rich.  Eq.  (S.  C.)  37. 

81.  Davenport  p.  McChesney,  86  N.  Y.  242; 
Merry  v.  Wilcox,  02  Hun  (N.  Y.)  210,  36 
N.  Y.  Suppl.  1050,  72  N.  Y.  St.  273. 

Sa  Lee  V.  Buck,  13  S.  C.  17B,  holding  that 
out  of  the  surplus  proceeds  of  the  sale  the 
mortgagee  must  account  to  a  purchaser  of 
part  of  the  mortgaged  goods  for  the  value  of 
the  part  so  purchased. 

38.  Lewis  c.  Frost,  69  Ga.  755. 

The  entire  proceedijigB  are  void  if  the  affi- 
dkvit  fails  to  show  jurisdiction  on  its  face. 
Hamilton  v.  Kerr,  84  Gla.  106,  10  S.  E.  602. 

34.  Harper  t).  Orambling,  66  Ga.  236;  Cal- 
laway c.  Wails,  54  Ga.  167. 

35.  Lilly  f.  Willis,  73  Ga.  139,  holding 
that  an  affidavit  is  sufficient  provided  the 
mortgagee  states  that  he  is  the  owner  and 
holder  of  the  mortgage,  that  the  mortgagor 
Is  indebted  to  him  in  a  specified  sum,  and 
that  he  makes  the  affidavit  in  order  to  fore- 
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close,  Compare  Duke  t>.  Culpepper,  72  G«. 
842,  holding  that  an  affidavit  alleging  that 
the  mortgage  was  executed  by  C,  trustee  for 
E,  E  being  indebted  and  C  being  her  agent, 
was  insufficient. 

An  error  in  stating  the  amount  of  the  mort- 
gage in  the  affidavit  does  not  invalidate  pro- 
ceedings thereunder,  but  only  the  amount 
actually  due  con  be  retained  by  the  mortga- 
gee. Vanoe  v.  Roberta,  86  Ga.  457,  IS  S.  £. 
663. 

The  mortgage  may  be  annexed  to  ttu  affi- 
davit, and  where  this  is  done,  and  the  affi- 
davit identifies  the  mortgage  by  its  date  and 
amount,  the  affidavit  is  not  void  for  failing 
Ui  state  that  the  mortgage  ia  annexed  to  it. 
Bosworth  t>.  Matthews,  74  Ga.  822. 

Where  the  oiigintl  mortgage  ia  lost  a  cer- 
tified  copy  may  be  annexed  tc  the  affidavit. 
Bolt  V.  Holt,  23  Oa.  6. 

36.  Matthews  v.  Reid,  B4  Ga.  461,  19  S.  E. 
247.  See  also  Kirkpatrick  t>.  Augusta  Bank, 
30  Ga.  466,  holding  that  a  foreclosure  of  > 
chattel  mortgage  to  the  Bank  of  Augusta  was 
not  invalid  because  the  affidavit  was  in  the 
name  of  "  John  Bones,  President  of  the  Bank 
of  Augusta  "  instead  of  in  the  name  of  "  John 
Bones,  as  President  of  the  Corporation,  viz: 
The  President,  Directors  and  Company  of  the 
Bank  of  Augusta." 

The  burden  of  proof  in  such  caee  is  on  the 
mortgagor.  Swanson  v.  Cravens,  106  Ga. 
471,  30  8.  E.  642;  Smith  v.  Walker,  B3  Ga. 
252,  IB  S.  E.  830,  holding  that  duress  was 
properly  pleaded. 

Unless  awoin  to  the  affidavit  ia  void  and  no 
execution  can  issue  thereon  (Matthews  p. 
Reid,  »4  Oa.  461,  19  B.  E.  247),  and  a  failure 
by  the  magistrate  to  subscribe  the  jurat  is 
also  fatal  to  its  validity  (Davidson  c.  Rog- 
ers, 80  Ga.  287,  7  S.  E.  264). 

37.  Adams  v.  Goodwin.  99  Oa.  133,  26  S.  E. 
24,  holding  that  the  affidavit  may  be  filed 
with  a  justice  of  the  peace. 

SB.  Chamberlin  r.  Beck.  68  Ga.  346,  hold- 
ing also  that  the  affidavit  may  be  sworn  to 
before  a  clerk  of  the  superior  court. 

39.  Gamer  v.  Cohen,  09  Ga.  78,  24  S.  E- 


Digitized  byGoOgIC 


CHATTEL  MORTGAGES 


[7  Cyc]     119 


liy  coanter-affidavit  prevents  the  mortgagor  from  availing  liimself  of  the  validity 
of  Uie  mortgage  after  the  foreclosure  has  been  coinpletod.* 

2.  Ahemdkent  of  AFFiDAvrr.  Formerly  affidavits  to  foreclose  were  not  amend- 
able and  defects  were  fatal,"  but  this  has  been  changed  bj  statute  and  SQch  affi- 
davits are  now  amendable  to  the  same  extent  as  ordinary  declarations.'' 

8.  IssDB  AMD  Levy  of  Execution.  The  making  of  the  affidavit  alone  is  not 
sufficient ;  the  isaning  of  the  execution  thereunder  is  also  necessary  to  effect  a 
valid  foreclosure,*^  but  the  execution  need  not  be  entered  on  the  general  docket.** 
The  mortgagor  need  not  point  out  the  property  sought  by  the  snerifi  under  an 
execution  to  foreclose."  The  dismissal  of  the  levy  as  to  some  of  the  property 
with  the  consent  of  the  mortgagee  will  not  defeat  the  right  of  the  mortgagee  to 
sell  the  residne.** 

E.  Bif^ht  to  Restrain  Foreclostire  " —  l.  Bdle  stitkd.  Where  there  is  an 
adequate  remedy  at  law  for  injury  caased  by  a  wrongful  foreclosure,  by  means 
of  replevin  or  garnishment,*'  or  by  virtue  of  some  statutory  provision,**  equity 
will  not  interfere  to  enjoin  the  mortgagee  from  exercising  his  legal  right  to  fore- 
close a  chattel  mortgage." 


40.  Forsyth   Bank  t>.  Oammage,   109  Oa.      pendency  of  rep1< 
220,  34  S.  E.  307.  the   mortKOKor  t 

41.  Hamilton  v.  Kerr,  84  Ga.  105,  10  S.  E. 
W2;  Dulce  V.  Culpepper,  TS  Oa.  842  i  Lewia 
c.  Frost,  6S  Ga.  755. 

43.  Micholscm  c.  Whalej,  90  Ga.  2S7,  16 
S.  E.  84,  holding  that  Buch  affidavit  oould  ba 


Amendment  of  bond.—  The  bond  which  ia 
required  under  certain  eirciunatancM  may  be 
amended  to  make  it  conform  to  the  statutory 

iHuiremaita-     Lytle  c.  De  Vaughn,  Bl  Oa. 

2£e.  7  a  K.  281. 

43.  De  Vaughn  C.  Byrom,  110  Oa.  904,  3S 
&  £.  2t)7. 

Sni&ciency  of  dewxiption  in  execution. — 
The  execution  and  levy  under  a  judgment  of 
foreclmure  will  not  be  quashed  as  illegal  be- 
eause  the  description*  of  the  property  therein 
varj  from  the  description  in  the  mortgage,  it 
both  deacriptions  are  equally  applicable. 
?iBber  e.  Jones  Co.,  Oa  (ia.  717,  21  S.  E. 
152;  Smith  v.  Camp,  84  Ga.  117,  10  S.  E. 
639.  Compare  Harris  v.  Usry,  77  Ga.  426, 
bedding  that  the  levy  will  be  quashed  where 
the  principal  and  interest  are  joined  in  one 
(om,  ainee  Ga.  Code,  \  3570,  prohibits  a 
jodnnent  for  interest  from  bearing  interest. 

44.  Courson  v.  Walker,  94  Oa.  175,  21 
aB.2S7. 

40.  Coleman  D.  Allen,  79  Ga.  037,  5  8.  E. 
SM,  II  Am.  St.  Rep.  449. 

46.  Lamar  c.  Coleman,  88  Ga.  417,  14 
8.  E.  BOS. 

47.  Mode  of  leniting  wrongful  foradomue. 
-~  An  action  at  law  will  Ue  to  recover  prop- 
erty wrongfully  aeiied  and  sold  under  a  chat- 
tel mortgage,  for  the  provieion  of  Iowa  Code, 
I  3317,  that,  in  contesting  the  right  of  the 
mortgagee  to  foreclose  an  injunctiml  may  is- 
iM  if  neceasary,  does  not  restrict  the  remedy 
to  aa  action  in  equity.  Black  v.  Howell,  66 
lava  630,  10  N.  W.  216. 

4B.  HcCormidc  Harvesting  Uach.    Co.  v. 
Ds  U  Hater,  114  Iowa  382,  66  N.  W.  305. 
Bffect  Of   Kttrnialunoat   oi   replevin. —  The 


by  a  mortgagee  against 
lUB  muri^fagur  ui  recover  possession  of  the 
mortgaged  property  for  the  purpose  of  fore- 
closure is  a  bar  to  a  suit  by  the  mortgagor 
against  the  mortgagee  to  enjoin  such  fore- 
closure. Treanor  n.  Sheldon  Bank,  90  Iowa 
B7G,  58  N.  W.  914.  See  also  Sweet  t;.  Oliver, 
S6  Iowa  744,  10  N.  W.  276,  where  it  was 
held  t)iat  Iowa  Code  (1873),  {  3317,  does  not 
warrant  an  injunction  in  favor  of  a  creditor 
of  the  mortgagor  against  the  mortgagee  where 
the  mortgagee  has  been  garnished  in  a  pend- 
ing action  at  law  against  the  mortgagor. 

49.  Alston  p.  Wheatley,  47  Ga.  640,  where 
a  mortgagor  who  sought  to  enjoin  foreclosure 
on  the  ground  of  usuiy  in  thq  debt  was  held 
to  have  a  complete  remedy  nt  law  under  Ga. 
Rev.  Code,  \%  3899,  3900,  relating  to  defenses 
against  usury,  and  hence  not  entitled  to  an  in- 
junction. 

50.  Alabama. —  Marriott  p.  Givens,  8  Ala. 
004. 


Lawson  c.  Barton,  (Ark.  18S8) 
7  8.  W.  387. 

Georgia..—  Alston  v.  Wheatley,  47  Oa.  046. 

Iowa. —  McCormick  Harvesting  Mach.  Co. 
c.  De  la  Mater,  114  Iowa  382,  BO  N.  W.  366i 
Treanor  c.  Sheldon  Bank,  90  Iowa  675,  68 
K.  W.  914;  Rankin  e.  Rankin,  67  Iowa  322, 
25  N.  W.  263 ;  Sweet  c.  Oliver,  56  Iowa  744, 
10  N.  W.  275. 

MiUMC&iMetfs. —  Busbnell  v.  Avery,  121 
Mass.  148. 

Jf  tnn«80(a. —  Normandin  e.  Mackey,  38 
Minn.  417,  37  N.  W.  B54;  Minnesota  Linseed 
Oil  Co.  c.  Maginnis,  32  Minn.  193,  20  N.  W. 
85. 

ffaw  JcTtey. —  Stratton  e.  Packer,  (N.  J. 
188S)  14  Atl.  5ST,  holding  that  the  mortgagee 
had  an  adequate  remedy  at  law  against  cred- 
itors of  the  mortgagor,  who  had  wrongfully 
taken  the  mortgaged  property  from  his  pos- 
session, there  being  no  allegation  that  the 
persons  who  had  taken  the  property  were 
insolvent. 

See  0  Cent  Dig.  tit.  "Chattel  Mortgages," 
I  628. 
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2.  Groonds  Fob  EanriBLB  AcnoH."  Ad  injanction  will  be  granted  restraining 
the  foreclosure  of  a  mortgage  where  there  has  been  unfair  or  frandulent  condact 
on  tlie  part  of  the  mortgaeee,"^  where  the  mortgage  is  tainted  with  illegality, 
even  though  the  mortgagor  has  waived  the  illegality,  and  where  there  is  a  com- 
plete" failure  of  conflideration."  "While  it  was  held  auQicient  to  justify  cqnitable 
interference  that  there  was  a  controversy  as  to  the  amount  due  on  the  mortgage 
debt,"  or  regarding  the  property  covered  by  the  mor^;age,"  an  injunction  was 
refused  wiieu  asked  for  merely  on  the  gronnd  that  the  morU^igee  was  tlireatening 
foreclosure"  or  had  advertised  the  mortgt^d  property  for  sale."  The  mort- 
gagee's refusal  to  account  for  a  portion  of  the  mortgaged  property  which  has 
come  into  his  hands  is  not  ground  for  restraining  foreclosure*  but  it  is  no 
objection  to  granting  an  injunction  that  no  sale  has  been  attempted  nnder  the 
mortgage." 

8.  Tebhs  on  Which  Reuef  Is  Oivbn.  In  restraining  the  mortgagee  in  the 
exercise  of  his  ordinary  right  of  foreclosure  equity  will  see  that  justice  is  done ; 
and  if  the  case  requires  it  will  make  the  injunction  conditional  upon  the  mort- 
gagor's doing  such  acts  as  equity  may  require,  as  for  example  to  execute  a  new 
mortgage  ^  or  to  pay  over  to  the  mortgagee  such  balance  of  the  debt  as  might 


1  By  Btatnte,  however,  an  injunction  in  such 
ciua  mxj  be  authorized.  Silverman  v.  Kuhn, 
53  Iowa  430,  6  N.  W.  S23. 

61.  A  landlord's  claim  asainst  inort£aE«d 
chattels  situated  en  the  demised  piemisea  ia 
not  sufficient  to  entitle  him  to  an  injunction 
against  foreclosure.  Bingham  v.  Vandegrift, 
fi3  Ala.  283,  9  So.  280,  holding  further  that 
any  balance  after  satisfjing  the  mortgage 
should  be  applied  to  the  rent. 

fi2.  Parsons  o.  Hunkius,  87  Wis.  116,  68 
N.  W.  204,  holding  that  where  the  mortgagor 
■old  the  property  in  reliance  upon  the  mort- 
gagee's agreement  to  cancel  the  mortgage  and 
take  an  unsecured  not«  an  injunction  would 
iaaue  upon  the  mortgagee's  repudiating  tha 
agreement  and  attempting  to  foreclose. 

53.  Carpenter  p.  Talbot,  33  Fed.  537.  Com- 
pare Macpherson  v.  MonUl,  190  IlL  104,  00 

K.  B.  eo. 

Uaniioni  loasa. —  The  forecloeure  of  chat- 
tel mortgages  given  to  aecure  usurious  loana 
will  generally  be  enjoined  in  equity,  altfaougfa 
the  mortgagor  may  have  an  adequate  remedy 
at  law  (Winn  o.  Ham,  R.  M.  Cfharlt.  (Qa.) 
70:  Clover  v.  Silverman,  0  Misc.  (N.  Y.) 
34T,  20  N.  Y.  Suppl.  779,  58  N.  Y.  St.  137) ; 
liut  the  usurious  nature  of  the  transactiim 
must  clearly  appear  on  the  face  of  the  hill, 
and  must  not  be  denied  by  the  answer ;  other- 
wise an  injunction  will  not  be  granted  (Barr 
V.  Collier,  64  Ala.  3Q)  and  after  foreclosure 
proceedings  are  completed  the  mortgagor  can 
get  no  relief  on  the  ground  of  usury,  since 
he  has  no  longer  such  an  interest  in  the  prop- 
erty as  to  entitle  him  to  bring  such  a  suit 
(James  ti.  Oakley,  1  Abb.  Pr.   [N.  Y.)    324). 

64.  There  must  be  an  entire  failure  of  con- 
sideration and  no  injunction  will  issue  when 
there  ia  admittedly  a  balance  due  on  the  mort- 
gage (Bajaud  v.  Fellows,  28  Barb.  (N.  Y.) 
451,  where,  however,  there  was  no  allegation 
of  danger  to  the  rights  of  the  mortgagor), 
even  though  the  mortgagor  has  a  claim  in 
set-off  against  the  mort|;agee  for  unliquidated 
damages  (Bayaud  P.  Fellows.  28  Barb.  (N.  Y.) 
161).  See  also  Davis  D.  Banks,  2  Sweeny 
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(N.  Y.)  184,  holding  that  whei«  a  chattel 
mortgage  was  given  by  a  tenant  to  bis  land- 
lord as  security  for  rent,  foreclosure  would 
not  be  enjoined  on  the  ground  that  the  prem- 
ises after  the  commencement  of  the  term  be- 
came unftt  for  occupancy  by  reason  of  want 
of  repairs. 

65.  Uigbie  a.  Kogers,  (N.  J.  1901)  48  Att. 
554. 

Satisfaction  of  the  mortgage  is  not  of  it- 
self a  sufficient  cause  for  enjoining  fore- 
closure, even  though  the  mortgagor  is  en- 
titled to  a  discharge.  Bushnell  t).  Aveiy,  121 
Moas.  148;  Normandin  t).  Uackey,  38  Minn. 
417,  37  N.  W.  964. 

86.  Pumell  t>.  Vaughan,  77  N.  C.  208. 

67.  Earrell  t).  Americus  Refrigerating  Co., 
92  Ga.  443,  17  S.  E.  623;  Hutchinson  ■>.  John- 
son, 7  N.  J.  Eq.  40,  holding  further  that  the 
mortgagor  should  be  a  party  to  such  suit. 

Depreciation  In  the  value  of  the  property 
has  been  held  to  justify  au  injunction  against 
foreclosure.  Shetlman  c.  Scott,  R.  M-  Charlt. 
(Ga.)  380,  holding  that  a  temporary  injunc- 
tion should  be  continued  until  a  hearing  on 
the  merits,  where  it  appeared  that  the  prop- 
erty mortgaged  (here  slaves)  was  so  diseased 
as  to  greatly  impair  its  value. 

68.  Qusbuell  c.  Avery,  121  Mass.  148;  Nor- 
mandin V.  Mackey,  38  Minn.  417,  37  N.  W. 
964. 

Threat  by  one  of  two  mortgagees  to  fore- 
close ia  not  ground  for  enjoining  foreclosure. 
Harvey  v.  Smith,  179  Mass.  692,  81  N.  E.  217. 

59.  York,  etc.,  R.  Co.  f.  Mjei«,  41  Jfc. 
109. 


60.  Kramer  c.  ImhoS,  33  111.  App.  250. 
•o.    Byles,   41    Mich    "' 
N.  W.  910." 


61.  Daugherty   i 


Ik^ch.   01,   1 


62.  Grinlee  v.  Rockhill,  (N.  J.  1888)  13 
Atl.  60S,  where  mortgaged  chattels  were  re- 
moved from  the  county  in  which  the  mort- 
gage was  recorded,  and  the  mortgagee  had 
lost  by  his  laches  the  right  to  insist  on  a  for- 
feiture for  such  removal,  but  the  lien  of  the 
mortga^  still  subsisted.  The  mortgagor,  as 
a  condition  of  enjoining  enforcement,  was  re- 
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still  reniaia  due.*'  But  imposing  a  condition  that  further  aecnrity  be  given  will 
uot  justify  an  injnnctiou  against  the  exercise  of  the  rights  conferred  by  an  inse- 
cority  clause  in  a  mortgage.** 

4.  Pabties  EtrrtTLED  TO  EQunABLB  Beusp  —  a.  Creditors  of  Mort^a^or.  A 
bill  to  enjoin  foreclosure  of  a  chattel  mortgage  may  l)e  maintained  by  an  attach- 
ment creditor  of  the  mortgagor,"  upon  tendering  the  principal  and  intereet  dtie, 
and  rea&onable  expenses  incurred  by  the  mortgagee.*'  And  generally  any  credit- 
ors of  a  mortg^or  can  enjoin  foreclosure  of  a  chattel  mortgage  given  while  tlie 
mortgagor  was  insolvent:." 

b.  Junior  HoFteragee.  A  junior  mortgagee,  even  if  his  debt  is  not  yet  due, 
may  enjoin  a  senior  mortgagee  or  his  representatives  from  selling  the  mortgaged 
property  for  less  than  its  value.* 

e.  Hortfragor.  The  mortgagor  himself  may  enjoin  foreclosure  if  it  appears 
that  the  mortgagee  is  not  acting  equitably  in  the  matter  \ "  hut  the  mortgagor 
cannot  enjoin  foreclosure  on  the  ground  of  fraud  upon  a  third  party.™ 

d.  Purehaser.     A  purchaser  of  the  mortgaged  goods  at  an  execntioEi  sale 

X'nst  the  mortgagor  cannot  enjoin  foreclosure  of  a  luortgage  given  prior  to  the 
'* 

F.  Paymont  of  Expenses.  Out  of  the  proceeds  of  the  mortgage  sale  the 
mortgagee  is  entitled  to  retain  a  sufiiciont  sum  to  repay  all  expenses  reasonably 
and  necessarily  incurred  by  him  in  the  foreclosure  proceedings,"  to  compen- 


quired  to  execute  a.  new  mortgage  precisely 
like  the  old,  to  be  recorded  in  the  county  into 
which  the  property  had  been  removed,  but 
ma  allowed  to  recover  coats  againat  the  mort- 

^^'  CoBtigan  c.  Howard,  100  Mich.  336,  53 
H.  W.  1110. 

Upon  the  dlasolntioii  of  an  lajnnctioti  itt- 
■tzalainc  foiecloBiire,  no  personal  judgment 
■gainst  tlie  mortgagor,  it  has  been  held,  can 
be  entered  on  the  injunction  bond  for  the 
Tftlne  of  the  mortgaged  proper^  which  the 
mortgagee  had  beoi  prevented  from  aeizing. 
LawMn  p.  Barton,   [Ark.  1888)   T  S.  W.  3B7. 

64.  Cline  -o.  Libby,  48  Wis.  123,  49  N.  W. 
832,  32  Am.  Rep.  TOO. 

65.  E.  C.  Meacham  Amu  Co.  C.  Swarta,  2 
Wash.  Terr.  412,  7  Pac.  869. 

ee.  Lambert  c.  Miller,  38  N.  J.  Eq.  117. 

fl7.  McCrea  e.  Darnel),  3  Ohio  Dec.  (Re- 
print) 348,  L.  ft  Bank  Bui.  348.  Ctmtra, 
Ifetropolitan  Bubber  Co.  v.  Atlanta  Rubber 
Co.,  89  Ga.  £8,  14  S.  £.  898. 

08.  Adea  o.  Levi,  137  Ind.  SOO,  37  N.  B. 
368. 

69.  Frieze  v.  Chapin,  2  R.  I.  429,  holding, 
iriMTfl  tbe  mortgagor  was  a  corporation  and 
tha  mortgagee  was  its  treasurer,  that  fore- 
*eloMire   should   be   enjoined   until   the   mort- 

S;ee  had  furnished  tiie  mortgagor  with  any 
ormation   relative   to   its   condition   which 
Im  had  derived  by  virtue  of  his  office. 

70.  Randall  c.  Howard,  2  Black  (U.  8.) 
fiS5,  17  L.  ed.  260,  refusing  to  enjoin  fore- 
elbeure  on  the  application  of  the  mortgagor 
on  tbe  ground  that  the  sale  was  a  sham  made 
to  defraud  a  thit'd  part;. 

71.  Baird  c  Warwick  Mach.  Co.,  40  Fed. 
380.  See  also  Hami)ton  c.  Carter,  12  Wash. 
m,  41  Pac.  eil,  holding  that  a  delay  of  flva 
months  in  aelling  uoder  a  foreclosure  decree 
did  not  entitle  such  purduuer  to  enjoin  the 
sale. 


78.  Alabama. —  Boyd  v.  Jones,  SS  Ala.  305, 
11  8o.  406,  33  Am.  St.  Rep.  100. 

Cali/omta. — Horau  c.  Harrington,  130  Cal. 
142,  02  Pac.  400. 

/ilinois. —  Farwell  e.  Johnston,  57  III.  Apu. 
110. 

Indiana. —  Holmes  D.  Hinkle,  03  Ind.  618. 

/oim.-^Dowie  c.  Christen,  115  Iowa  364, 
88  N.  W.  830;  Tollerton,  etc.,  Co.  P.  Ander- 
son, 108  Iowa  217,  78  N.  W.  822;  Myers  t>. 
Snyder,  98  Iowa  107,  84  N.  W.  771;  Ault- 
man,  etc.,  Co.  D.  Sbelton,  90  Iowa  288,  67 
N.  W.  857  i  Gammon  t>.  Bull,  86  Iowa  764,  63 
N.  W.  340. 

Kanaas. —  Newborg  c.  Sproat,  10  Kan.  App. 
311,  62  Pac.  644. 

ifinnesota.^ — ■  Ferguson  v.  Hogan,  25  Minn. 
136. 

Jiebraaka. —  Raymond  v.  Miller,  34  Nebr. 
676,  52  N.  W.  673. 

7fev>  Hampthire. —  Aldrich  v.  Woodcock,  10 
N.  H.  99. 

New  Yorl.— Leadbetter  v.  Leadbetter,  11 
N.  Y.  Suppl.  228,  32  N.  Y.  St.  8B0. 

Oklahoma. —  Moore  c.  Calvert,  6  Okla.  368, 
58  Pac.  627 ;  Keokuk  Falls  Imp.  Co.  c.  Kings- 
land,  etc,  Mfg.  Co.,  6  Olila.  32,  47  Pac. 
484. 

South  Carolina. —  Hughes  v.  Edisto  Cypress 
Shingle  Co.,  61  S.  C.  I,  2S  S.  E.  2 ;  Straub  u. 
Screven,  19  S.  C.  446. 

South  Dakota. —  De  Luce  v.  Root,  12  S.  D. 
141,  80  N.  W.  181,  holding  that  no  costs  and 
expenses  incurred  in  foreclosure  can  be  re- 
covered except  those  spefified  in  S.  D.  Laws 


:.  26. 


TexoB. —  Grounds  c  Ingram,  75  Tex.  509, 
12  S,  W,  1118;  Missouri  Glass  Co.  r.  Marsh, 
(Tex.  Civ.  App.  1897)  43  S.  W.  540. 

WUconain. — Riemec  V.  Schlitz,  49  Wis.  273, 
5  N.  W.  493. 

See  9  Cent.  Dig.  tit  "  Chattel  Mortgages," 
«t  648,  679. 
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eate  him  for  costs  necessarily  incurred  in  legal  proccedingB  growing  out  of  the 
foreclosure,™  and  for  iiia  own  services  in  foreclosing.^*  Tbe  mortgagee  mnet  pay 
expenses  that  are  needlessly  incnrred  or  inccrred  in  doing  things  wEich  form  no 
part  of  the  forecloenre  proceedings." 


Chattels.  Every  species  of  property,  movable  or  immovable,  which  ia  less 
than  a  f  reeliold.'  Lord  Coke  says  that  the  word  is  French  and  signifies  "  goods," ' 
bnt  it  is  a  more  extensive  term  than  "goods"  or  "effects"*  and  will  inclnde 

Jlii  ofier  to  pay  the  mortgage  d»bt,  in  or- 
der to  deprive  the  mortgagee  of  his  right  to 
coats  and  erpenaee  of  foreclosure,  must  be 
made  in  good  faith;  and  it  cannot  be  made 
in  good  faith  unlese  the  person  making  the 
offer  has,  at  that  time,  the  mone;  wherewith 
to  make  the  offer  good.  Horan  v.  Earring- 
ton,  130  Cal.   142,  62  Pac.  400. 

73.  CUgett  e.  Salmon,  6  QUI  &  J.  (Hd.) 
314. 

Coata  chargeable  to  moitgagor. —  The  costs 
of  an  UDSUCcesaful  suit  in  equity  to  enjoin 
the  mortgagee  from  foreclosing  (Riemer  v. 
6chliU,  49  Wis.  273,  5  N.  W.  493;  Qrounds 
c.  Ing^m,  75  Tex.  609,  12  S.  W.  1119},  the 
commiuion  paid  for  collecting  book-accounte, 
which  were  the  subject-matter  of  the  mort- 
gage (Tollerton,  etc.,  Co.  p.  Anderson,  108 
Iowa  217,  78  N.  W.  822),  the  fees  of  a  eua- 
todian  of  the  property  (Harrie  t>.  Hill,  11 
B.  Mon.  (K;.)  199),  the  costs  of  a  replevin 
euit  brought  to  recover  possession  of  the 
property  (Farwell  d.  Johnston,  67  III,  App. 
110),  and  the  expense  incident  to  a  reoeiver 
(Newborg  p.  Sproat,  10  Kan.  App.  311,  62 
Pac.  544;  Leadbetter  -o.  Leadbetter,  11  N.  ¥. 
Suppl.  228,  32  N.  Y.  St.  890). 

Excessive  casta. —  If  the  mortgagor  acqui- 
esces in  foreclosure  he  cannot  later  have  it 
set  aside  on  tho  ground  that  the  costs  and 
charges  were  excessive.  Dowie  r.  Christen, 
US  Iowa  304,  88  N.  W.  830. 

A  Junior  mortgagee  in  an  actioD  by  the  first 
mortgagee  to  enjoin  foreclosure  under  the  sec- 
ond mortgage  cannot  charge  the  first  mort- 
gagee with  coata  growing  out  of  such  fore- 
closure proceedings.  Howard  c  Gemming, 
10  Wash.  1,  38  Pac.  748. 

74.  GoS  V.  Hed^ecock,  144  Ind.  416,  43 
N.  E.  644.  Comfare  H.  E.  Spencer  Co.  o. 
Papach,  103  Iowa  613,  70  N.  W.  748,  72  N.  W. 
666,  holding  that  where  the  mortgage  author- 
ized a  sale  at  public  auction  the  mortgagee 
could  not  charKe  lor  his  services  or  for  clerk 
hire  in  selling  the  goods  at  retail. 

78.  Ferguson  v.  Hogan,  25  Minn.  135.  See 
also  Hill  p.  Quest,  2  Tex.  Unrep.  Cas.  664, 
holding  that  where  the  statutory  remedy  by 
eequestration  afforded  a  direct  mode  of  pro- 
tection to  mortgaged  property  from  sale  on 
execution  an  applieation  for  an  injunction 


Wlut  ezpenMa  cannot  be  cbarged  to  mort- 
SagOT. —  A  aherifTe  or  an  appraiser's  fees  un- 
necessarily incnrred  (Myers  v.  Snyder,  90 
Iowa  107,  64  N.  W.  771),  the  expenses  of  a 
trip  to  foreclose  the  mortgage  (Matter  of 
Windhorst,  107  Iowa  58,  77  N.  W.  613),  the 
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expense*  of  selling  a  part  of  the  property  in 
an  irregular  manner  (Whittemore  v.  Fisher, 
132  III.  243,  24  N.  E.  630),  and  costs  incurred 
through  the  mortgagee's  negligence  in  selling 
property  not  covered  by  the  mortgage  (Wright 
V.  Market  Bank,  (Teun.  Ch.  1900)  60  S.  W. 
623 )  mult  be  borne  by  the  mortgagee. 

1.  Oeorgia. —  Pearce  c.  Augusta,  37  Oa- 
607,  699  {quoting  Bouvier  L.  Diet.]. 

/ilinots. —  Chicago,  etc.,  R.  Co.  v.  Hemp- 
son,  19  III.  678,  C84;  Reed  V.  Johnson,  14  In. 
267,  268. 

Indiana. —  Wilson  e.  Rybolt,  17  lud.  391, 
394,  79  Am.  Dee.  480  {guotinjf  2  Bl.  Comra. 
385]. 

£anea«.— Blain  r.  Irby,  2B  Kan.  499,  601 
[quoting  Webster  Diet.]. 

Kentuck]/. — (Tom.  v.  Baielwood,  84  Ky.  681, 
683,  8  Ky.  L.  Rep.  686,  2  S.  W.  439  [qvotinsf 
Bouvier  L.  Diet.]. 

Ifaifle.— StaU  v.  Bartlett,  56  Me.  200,  211. 

UMtaehutetlg. —  Penniman  v.  French,  IT 
Pick.  (Mass.)  404,  40S,  28  Am.  Dec  309 
lotting  Termes  de  la  Ley]. 

ilis»ouri. —  State  v.  Harvey,  131  Mo.  339, 
347,  32  S.  W,  1110, 

ifew  Hampahire. —  Fling  P.  Goodall,  40 
N.  H.  208,  215  [citing  2  Bl.  Comm.  380;  2 
Kent  Comm.  341]. 

A'eio  Jeraet/.—  SUte  c.  Haight,  36  N.  J.  L. 
279,  282  [citing  2  Kent  Comm.  342). 

New  York.—  People  r.  Holbrook,  13  Johns. 
(N.  y.)  90.  94  [citing  2  Bl.  Comm.  286]; 
People  F,  Malonej',  1  Park.  Crim.  (N.  Y.) 
693,  695  Iqvoling  Bouvier  L.  Diet.]. 

United  Slate*.— Gay  v.  U.  S.,  13  Wall. 
lU.  S.)  358,  362,  20  L.  ed.  600  [citing  2  Kent 
Comm.  342], 

Canada. —  Davidson  v.  Reynolds,  10  U.  C. 
C.  P.  140,  142. 

2.  Chicago,  etc.,  R.  Co.  V.  Hompson,  19 
111.  578,  683;  Wilson  v.  Rybolt,  17  Ind.  301, 
304,  70  Am.  Dec.  486  [eiting  2  Bl.  Comm. 
385];  People  P.  Holbrook,  13  Johns.  <N.  Y.) 
90,  94  [citing  2  Bl.  Comm.  235]. 

**  Blackatone  lays  tbe  term  is,  in  truth,  de- 
rived from  the  technical  Latin  word  oataUa, 
which  primarily  signified  only  beaats  of  hus- 
bandry, or,  as  we  still  call  them,  cattle,  but, 
in  its  aeeondary  sense,  was  applied  to  all 
moveables  ia  general.  2  Com.  386."  Chicago, 
etc.,  R.  Co.  p.  Thompson,  IB  HI.  678,  684. 

3.  /Jlinou,— Chicago,  etc,  R.  Co.  v.  Thomp- 
son, 19  ni.  673,  684. 

Indiana. —  Wilson  v.  Rybolt,  17  Ind.  391, 
394,  79  Am.  Dec  486  [ouolina  Bourkr  L. 
UicL]. 

Kanta:—  Blain  c.  Irby,  26  Kan.  499,  601 
[guotiTtg  Webster  Diet.]. 
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animatB  as  well  as  inanimate  property,*  (Cliattele :  Generally,  see  Phopbhtt. 
Hiring)  see  Bailments.  Mortgage  of,  see  Chattel  Mobtqaqeb.  Fereonal,  see 
Chattklb  Persohal.     Real,  see  Chattbls  Real.     Sale  of,  see  Sales.) 

CHATTEI^  PEBSOHAL.  ThingB  movable,  which  may  be  carried  about  by  the 
owner,  aacli  aa  animals,  bousehola  stuff,  money,  jewelB,  corn,  garments  and  every- 
thing else  that  can  bo  put  in  motion  and  transferred  from  one  place  to  another." 

Chattel  BEAL.  Such  chattels  as  concern,  are  annexed  to,  or  savor  of  the 
realty ;  as,  terms  for  years  of  land.' 

ChADD-HEDLET.  The  killing  of  a  person  in  an  afiray  in  the  heat  of  blood 
and  while  nnder  the  inflnence  of  passion.^ 

CHADSSEE.     See  Letees. 

Cheat.  At  common  law,  the  fraudulent  obtaining  of  property  of  another,  by 
any  deceitful  and  iH^l  practice  or  token  (short  of  felony)  wEich  affects  or  may 
affect  the  pnblic.^  ^ee,  generally,  False  F&bsokation  ;  Faibe  Pbbtensbb  ; 
Weishts  and  Msasdbbs.) 

Check.     See  Cohueboial  Papee. 

CHEESE.     See  Food. 

Chemical.  A  substance  need  for  prodncihg  a  chemical  effect,  or  one  pro- 
daced  by  a  cliemical  process ;  a  chemical  agent  prepared  for  scientific  or  economio 
nse.' 

CHEmCALLT  PDBE.     Absolutely  pare."* 

CHEMISTS.     See  Dbuoqists. 

Cheque.     See  Couhehoial  Fapes. 

CHEBOKEES."     See  Indians. 

CHEVISANCE.     An  unlawful  or  nsuriona  bargain."     (See,  generally,  Ububt.) 

Chief.  A  principal  thing,  as  distinguished  from  that  whicn  is  incidental  or 
aabordinate."  (Chief :  Baron,  see  Chief  Baeon  ;  Justice,  see  Jodoeb.  Of  Police, 
eee  Monioipal  Cobpoeations.     Tenants  in,  see  Tenants  in  Chiep.) 

Chief  baron.  The  presiding  judge  in  the  court  of  exchequer  and  afterward 
in  the  exchequer  division  of  the  high  conrt  of  justice." 

CHILDBEN."    Irrespective  of  parentage,  persons  under  kwful  age,  as  distin- 

Jfoitut.— State  e.  Beirtktt,  66  Ue.  200,  211  7.  4  Bl.  Comm.  1B4. 

[citiflff  Bouvier  L.  Diet.].  8.  Middleton  P.  State,  Eludley  (S.  0.)   276, 

Viuouri.— State  v.  Harvey,   141  Ho.  343,  S83  [citing  2  Rusaell  Crimes,  139].     See  also 

346,    42    S.    W.    938    [guotinff   Webster    lot  People   e.   Cummiiigs,   114   Cal.   437,   439,  46 

Diet.].  Pac.   284,  where   it   is  said:      "Cheating  at 

Vein  Fonb.— Smith  0.  WHcoz,  £4  N.  Y.  363,  eommon    law    was    a    fraud    perpetrated    by 

368,  82  Am.  Dec.  302.  means  of  a  false  symbol  or  token,  such   as 

PtfnruyliNinia. —  Dowdel  V.  Samin,  8  Watts  telling  goods  hf  false  weishts  or  measures,  or 

(Pa.)  61,  65.  other  like  act  or  thing  ol  a  character  calcu- 

4.  Cliieago.   etc.  B.   Co.   v.   Thoi^isoD,    19  lated  to  deceive  and  defraud  the  public  or  the 

HI.  BT8, 1^4;  Smith  v.  Wilcox,  24  nT  Y.  363,  individual    to    their    pecuniary    injury,    and 

358,  BZ  Am.  Dee.  302;  Hurdle  v.  Outlaw,  6S  against   which   ordinary  prudence   could   not 

N.  C.  76.  T7 1  Dowdel  v.  Hamm,  %  Watte  (Fa. )  guard." 

41,  66.  8.  Phmtiiz  Ins.  Co.  e.  Flemming,   6B  Ark. 

B.  BouTier   L.   Diet,    [guofeif   in   Niles   v.  64,  58,  44  S.  W.  464,  67  Am.  St.  Rep.  900,  39 

Hathma,  162  N.  Y.  646,  660,  67  N.  E.  184].  L,  R.  A.  789   \,a.t\ng  Century  Diet.;  Webster 

See  also  Chicago,  etc.,  R.  Co.  v.  Thompson,  19  Diet.].     See  also  Shreveport  Gas,  etc.,  Co.  r. 

ni  678,  684  Itntmg  8  BL  Comm.  387];  State  Caddo   Parish,   47   Id.   Ann.   66,   66,   16   So. 

e.  Bsrtlett,  6S  Ue.  200,  81 1  [oiling  Holthouse  660. 

T^  Diet.] ;  State  c.  Harvey,  131  Mo.  33B,  347,  10.  Hatheson   v.    Campbell,    69   Fed.    697, 

32   S.    W.    1110;    Putnam    t>.    Westcott,    19  008. 

J<riinB.  (N.  Y.)  73,  76.  11.  Certificate  of  diief  of  tlw  CbeiokM  u- 

e.  Knapp  V.  Jones,  143  III.  375,  32  N.  E.  tion  antbenticatiiig  acknowIedKment  see  Ao- 

382:  People  v.  Me(^mber,  7  N.  Y.  Suppl.  71,  knowledoxeiits,  1  Cyc.  614,  note  83. 

72    [fttotinfr    Bunill    L.   Diet.];    PutuuB   v.  12.  Burrill  L.  Diet. 

Westcott,   19  Johns.    <N.  Y.)    73,  76;   Hyatt  13.  Burrill  L.  Diet. 

«.  Vinoennes   Nat.   Bank,    118   U.   8.   408.   6  14.  The  office  was  abolished   in   1881  and 

8.  Ct  S73,  2S  L.  ad.  1009  [oitin?  8  Bl.  (k>mm.  merged  in  that  of  chief  Justice  of  England. 

386;  2  Kent  Comm.  342);  Lycoming  F.  Ins.  Wharton  L.  Lex. 

Co.  n  Haven,  96  U.  8.  242,  861,  84  L.  ed.  473  15.  Adlieraice  to  wen-deflsed  amuilng  t> 

(cifMf  t  BL  Comm.  386].  Impcntant. — ^In  law  the  word  "  children  "  hM, 
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guished  from  adults;'*  infants;" 
persons  ;**  youtlis;"   the  young   of   tli 


;  '*  persons  of  tender  years ; "  young 
^  human   species,   generally    nnder   tlie 

age  of  puberty,  without  distinction  of  sex;"  young  pereoDS  of  either  sex,  and 
lienee  persons  who  exhibit  the  cliaracter  of  a  very  yoong  person."  With 
reapRct  of  parentage,**  sons  and  dangliterg  of  wliat«ver  age;"  diildren  born  in 
wedlock;"  descendauts  of  the  first  degree;"  male  or  female  descendants 
of  the  first  degree;'*  immediate  descendants;^  immediate  legitimate  descend- 


and  has  had,  a  well-deQned  meaniiig,  which 
is  found  to  run  through  the  text-books  and 
reports,  and  upon  the  proper  adherence  to 
which  meaning  the  stability  and  very  exist- 
ence oF  many  titles  in  this  commonn-ealt]i  de- 
pend. Defining  it  from  a  positive  standpoint, 
it  is  a.  word  of  personal  description,  it  points 
to  individual  acquisition,  and,  bo  tar  as  deaig- 
nation  goes,  it  difTers  in  no  way  from  a  men- 
tion of  individuals  by  name.  Defining  it 
n^atively,  it  is  not  a  word  of  limitation. 
Forest  Oil  Co.  f.  Crawford,  77  Fed.  106;  109. 
23  C.  C.  A.  55.  See  also  Schaefer  c.  Schaefer, 
141  III.  337.  341.  -Al  N.  E.  136,  where  it  is 
said :  "  The  word  '  children,'  in  both  its  tech- 
nical and  its  general  aenee,  is  used  as  a  de- 
scription of  persons,  and  in  its  technical  sense 
is  u  word  of  purchase  and  not  a  word  of 
limiUtion.'" 

le.  Miller  v.  Finegan,  26  Fla.  29,  37,  3S,  7 
So.  140,  6  L.  R.  A.  813, 

In  the  law  of  negligence,  and  in  Uwi  fat 
tbe  prot«ction  of  children,  etc.,  "  child "  Is 
used  as  the  opposite  o(  "  adult."  Black  L. 
Diet. 

17.  Anderson  L.  Diet.     See,  generally,  1h- 

The  word  "  la  applied  to  infanta  from  their 
tdith,  but  that  the  time  when  they  cease  or- 
dinarily to  be  BO  called  is  not  defined  by  cus- 
tom." Pittsburgh,  etc.,  R.  Co,  p.  Vining,  27 
Ind.  613,  S19,  92  Am.  Dec.  Zt/i  [^uolino 
Webster  Diet.]. 

18.  Flower  r.  Witkorsky,  09  Mich.  37), 
376,  37  N.  W.  384. 

19.  Anderson  L.  Diet.  In  Allen  \>.  State, 
7  Tex.  Ann.  298,  301,  is  found  this  instruc- 
tion r      "The   court   instructs   the   jury   that 

'the  terra  'child'  means  one  of  tender  years, 
not  a  minor  or  under  twenty-one  years  of 
age,  and  that  they  must  take  the  word  in  its 

20.  .^.nderaon  L.  Diet.;  SUte  v.  Ooston,  9« 
Iowa  605,  50S,  65  N.  W.  415,  where  it  is  said 
that  the  word  is  quite  frequently  applied  to 
any  young  person  at  any  age  leai  tiian  ma- 

21.  Anderson  L.  Diet. 

22.  Black  L,  Diet.  And  see  Blackhnm  0. 
State,  22  Ohio  St.  102,  110,  where  it  is  satd 
that  in  the  popular  and  moat  common  use  of 
the  n-ords.  the  female  ceases  to  be  a  "  child," 
and  l)ecomes  a  "  woman,*'  at  the  age  of  pu- 
berty, and  this  seems  to  be  in  accordance  with 
Uie  primary  or  leading  definitions  of  tbe 
terms  by  leicicograpbers. 

23.  Webster  Diet,  iqnoted  in  Bell  e.  State, 
18  Tex.  App.  53,  56,  51  Am.  Rep.  293,  where 
it  is  said:  "And  this  is  its  common  accepta- 
tion. It  means  a  young  person  as  contradis- 
tinguished from  one  of  age  sufficient  ti  be 
•i^]>osed  to  have  settled  habjta  and  fixed  dis- 
cretion."]. 


24.  Parent  and  :hild,  mean  either  father 
or  mother,  and  son  or  daughter,  the  imme- 
diate progeny  of  the  parent.  If  another  de- 
gree is  meant,  the  appropriate  term  ia  used; 
thus,  grandparent,  and  grandchildren.  Whar- 
ton t.  Silliman,  22  La.  Ann.  343,  344. 

25.  Miller  t.  Finegan,  2fl  Fin.  20,  37,  7  Bo. 
UO,  6  L.  R.  A.  813  \iMing  Abbott  K  Diet; 
Bouvier  L.  Diet.].  See  also  Matter  of  Chapo- 
ton,  104  Mich.  II,  12,  61  N.  W.  892,  53  Am. 
St.  Rep.  454.  And  compare  Taylor  v.  Car- 
roll, 145  Mass.  85,  13  N.  E.  348. 

In  the  law  of  the  domestic  relation!,  and 
as  to  descant  and  distribution,  it  ia  used 
strictly  as  the  correlative  of  "  parent,"  and 
means  a  son  or  daughter  considered  as  in 
relation  with  tbe  father  or  mother.  Black 
L.  Diet. 

Children  by  adoption  may  be  included  in 
the  term  "  children."  They  ore  the  l^al 
children  of  their  adoptive  parents.  Power  c. 
Hafley,  86  Ky.  671,  670,  »  Ky.  L.  H«p.  369, 
4  8.  W.  683. 

26.  Black  L.  Diet. 

It  la  well  MttM  that  at  common  Uw  the 
word  "  children  "  means  those  born  in  lawful 
wedlock;  and  aueh,  indeed,  has  been  its  legal 
meaning  in  every  known  system  of  law.  Mat- 
ter of  Warden,  57  Cal.  484,  491  (where  it  ia 
said,  however;  "The  legal  meaning  of  the 
word  'children'  haa,  therefore,  been  greatly 
enlarged  from  what  it  was  at  common  law")  ; 
Power  P.  Hafley,  85  Ky.  671,  676,  0  Ky.  L. 
Rep.  369,  4  8.  W.  683;  Kent  v.  Barker,  2 
Gtray  (Mass.)  635,  53T;  Hill  r.  Crook,  L.  S. 
6  H.  L.  265,  280,  42  L.  J.  Ch.  702  (where  it 
is  said:  "  The  term  '  children '  in  itself 
means  only  children  lawfully  bom,  and  must 
be  so  understood,  unless  there  is  in  tbe 
will  something  sufficient  to  shew  the  con- 
trary"). 

When  naed  In  atatnte^  however,  the  word 
"  children  "  is  not  necessarily  confined  to  chil- 
dren bom  in  lawful  wedlock.  Power  1>.  Haf- 
ley, 85  Ky.  671,  875,  0  Ky.  L.  Rep.  309,  4 
S.  W.  683;  Drain  v.  Violett,  2  Bush  (Ky.) 
166,  157. 

27.  Matter  of  Curry,  39  Cal.  529,  631; 
Downing  v.  Bimey,  112  Mich.  474,  478,  70 
N.  W.  1006;  Sherman  r.  Sherman,  3  Barb. 
(N.  Y.)   386,  387, 

28.  WebsUr  Diet,  [quoted  in  Matter  of 
Chapoton,  104  Mich.  11,  12,  81  N.  W.  802,  63 
Am.  St  Hep.  454]. 

29.  Georsia.— Butler  p.  Ralston,  89  Ga. 
485,  439,  where  it  ia  said:  "  In  the  ordinaiy 
and  proper  sense  of  the  word  '  children,'  it 
means  the  jminediate  deacendants  of  a  per- 
son, as  contradistinguished  from  issue,  but  in 
its  legal  sign  ifi  eat  ion,  as  applied  to  testa- 
mentary instruments  (unless  the  manifest  in' 
tention  requires  a  different  construction)  it 
is  extended   to  all   the  descendants,  whether 
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aDts;"*  legidmate  desceiidaQtB  of  tlie  first  degree;"  offEpriDg;**  immediate  off- 
spriiig;^  legitimate  ofiepring;**  first  generation  of  offspring;*  pereoiiB  who  are 
descended  from  hq  ancestor,  qt  jtropoaitua,  \a  tlie  first  degree  ;*"  progeny ;"  and 
the  term,  therefore,  will  not  iDclnde  ille^timate  otfapring,"  step-chirdreu,"  childreD 

mediate  or  immediate  of  the  Ancestor."  But 
aee  infra,  note  44. 

£en(ucity.— Mefford  v.  Dougherty,  89  Ky. 
£8,  &9,  11  Kj.  L.  Rep.  167,  11  8.  W.  716,  2G 
Am.  St  Kep.  S21. 

Uichigan. —  Downing  v.  Bimej,  112  Mich. 
474,  47S,  70  N.  W.  1006. 

Sao  York.—  LjrUo  v.  Beveiidge,  S8  N.  Y. 
SM.  60S. 

Rhode  Itland. —  Be  Reynolds,  20  R.  I.  429, 
431,  311  Atl.  896  [ctfinjf  Williams  v.  Knight, 
18  R.  T.  333,  27  Att.  210]. 

Houtk  Carolina. —  Gadsden  v.  Poang,  2  Bfty 
(a  C.)  293,  306. 

Sa  Cromer  v.  Piackney,  3  Barb.  Ch.  (N.  Y.) 
4M,  475;  Lawrence  r.  Hebbard,  1'  Bradf. 
Suit.  <N.  Y.)  252,  2S5  {toting  Hone  e.  Van 
Schaiek,  3  Barb.  Ch.  (N.  Y.)  488;  Mowatt 
V.  Carow,  7  Paige  (N.  Y.)  328,  32  Am.  Dec. 
•41J. 

SI.  Orerwere  of  Poor  e.  Overseers  of  Poor, 
17«  Pa.  St.  116,  121,  34  Atl.  361  [quoting  An- 
derson L.  Diet.]. 

aSL  SUte  V.  Gaston,  96  Iowa  SOS,  E08,  es 
N.  W.  415;  Stanley  v.  Chandler,  53  Vt.  619, 
624:  Black  L.  Diet. 

The  woidg^  "tlie  offapiing  of,"  do  not  en- 
large Uie  meaning  of  the  word  "  children." 
Tliey  are  synonymous  with  "  born  of,"  or 
"  the  fruit  of  " ;  and  can  have  no  other  effect 
than  to  make  more  deSnite  the  peraons  who 
are  described  as  "  children."  McGuira  V. 
Westmoreland,  36  Ala.  ES4,  5S6. 

33.  Aidbama. —  Russell  v.  Ruasell,  64  Ala. 


SOO. 

Califonia. —  llatter  of  Curry,  39  Cal.  629, 
631. 

itorida.— McLeod  c.  Dell,  0  Fla.  427. 

/Ilinoi*.— Arnold  v.  Alden,  173  III.  229,  50 
N.  E.  704. 

Indiana. —  Cununings  v.  Plwmner,  94  Ind. 
403,  406,  48  Am.  Rep.  167. 

ifississtppt. — Gray  v.  Bridgetortli,  33  MiM. 
312,  339. 

Aeu)  Yorit.— Beebe  p.  EsUbrook,  79  N.  Y. 
£46,  249. 

South  CoroIitM.—  Shanks  c.  Mills,  25  S.  C. 
368,  382;  Bannister  v.  Bull,  16  S.  0.  220,  227 
(eiling    2    Jarmaa    Wills,     (5th    Am.    ed.) 

eoo]. 

reatMste«.— Turner  ti.  Ivie,  6  Heisk.  (Tenn.) 
SeZ,  230;  Booker  v.  Bother,  6  Humphr. 
(Temt.)  S04,  510. 

Virgima. —  Vaughan  p.  Tsughan,  97  Va. 
322,  328.  33  8.  E.  603. 

linited  States. —  Adams  v.  I«,w,  17  How. 
IC.  8.)  417,  15  L.  ed.  149  {citing  Jarman 
Willi,  61];  Cutting  v.  Cutting,  8  Sawy. 
(U.  S.)  316,  6  Fed.  259,  264. 

34.  Gardner  p.  Heyer,  2  Paige  (N.  Y.)  11, 
U;  OrerseeTs  of  Poor  r.  Overseers  of  Poor, 
176  Pa.  St.  116,  121,  34  Atl.  351  {quoting  An- 
derson I^  Diet.}:  Black  L.  Diet.;  Brown  L. 
Diet.;  Sweet  L.  Diet. 

Prima  facie  the  word  "chUa"  or  "chil- 
drca*  meana  legitimate  cUld   or  children; 


bastards  are  not  within  the  meaning  of  the 
term  "  child  "  or  "  children." 

fUinoia. —  BUcklaws  v.  Milne,  82  III.  506, 
507,  25  Am.  Hep.  339. 

Indiana. —  McDonald  v.  Pittsburgh,  etc.,  R. 
Co.,  144  Ind.  459,  43  N.  E.  447,  S6  Am.  St. 
Rep.  185,  32  L.  R.  A.  309  letting  Thomburg 
e.  American  Strawboard  Co.,  141  Ind.  443,  40 
N.  E.  1062,  60  Am.  St.  Rep.  334;  Marshall 
tJ.  Wabash  H.  Co.,  120  Mo.  275,  26  S.  W.  179; 
Barnes  v.  Greenzebach,  1  Edw.  (N.  Y.)  41; 
Harkins  v.  Philadelphia,  etc.,  R.  Co.,  16 
Phils.  (Pa.)  286,  39  Leg.  int.  (Pa.)  4;  Good 
B.  Towns,  56  Vt.  410,  48  Am.  Rep.  769;  Mar- 
shall V.  Wabash  R.  Co.,  46  Fed.  269,  273; 
Gibson  V.  Midland  R.  Co.,  2  Ont.  658]. 

if  atnE.~  Bolton  c.  Bolton,  73  Me.  299,  309. 

New  forfc.^  GeUton  v.  Shields,  tS  Hun 
(N.  Y.)    143,  151. 

England. — ^Reg.  v.  Birmingham  Parish,  8 
Q.  B.  410,  426,  55  E.  C.  L.  410;  Dorin  V. 
Dorin,  L.  R.  7  H.  L.  668,  4S  L.  J.  Ch.  652,  38 
L.  T.  Rep.  N.  S.  281,  23  Wkly.  Rep.  670; 
Hill  tJ.  Crook,  L.  R.  6  H.  L.  265,  276,  282,  42 
L.  J.  Ch.  702;  Dickinson  v.  North  Eastern 
R.  Co.,  2  H.  ft  C.  736,  33  L.  J.  Exch.  01,  9 
L.  T.  Rep.  N.  S.  298,  12  Wkly.  Hep.  52 
Iguoted  in  McDonald  v.  Pittsburgh,  etc.,  R. 
Co.,  144  Ind.  4S9,  462,  43  N.  E.  447,  6S  Am. 
St  Hep.  186,  32  L.  R.  A.  309,  and  approved 
in  Gibson  v.  Midland  H.  Co.,  2  Ont  658]. 

At  common  law  the  words  "  child  "  and 
"  children "  mean  only  legitimate  child  and 
children.  Kent  p.  Barker,  2  Gray  (Mass.) 
635,  636.  See  also  Beachcroft  v.  Beachcroft, 
1  Madd.  430;  1  Bl.  Comm.  378,  379. 

In  Btatntea  the  term  may  (Dickinson's  Ap- 
peal, 42  Conn.  491,  506,  19  Am.  Rep.  653) 
or  may  not  (Porter  c.  Porter,  7  How.  (Miss.) 
106,  112,  40  Am.  Dec.  55)  include  illegitimate 
children. 

Children  nude  legitimate  by  marriage  of 
their  parents  may  be  included  in  tha  term 
"children."  Power  v.  Hafley.  85  Ky.  671, 
675.  0  Ky.  L.  Rep.  369,  4  S.  W.  683. 

35.  White  v.  Rowland,  67  Ga.  546,  664,  44 
Am.  Rep.  731  j  Willis  c.  Jenkins,  30  Ga.  167, 
1-68;  Matter  of  Hobinson,  67  Hun  [N.  Y.) 
395,  3B7,  10  N.  Y.  Suppl.  692,  32  N.  Y.  St. 
720;  Re  Reynolds,  20  H.  I.  429,  431,  39  Atl. 
896  [oiling  Williams  v.  Knight,  18  H.  I.  333, 
27  Atl.  210]. 

86.  McGuire  v.  Westmoreland,  36  Ala.  584, 
606. 

37.  Stanley  t>.  Chandler,  63  Vt.  619,  624; 
Black  L.  Diet 

38.  Cromer  p.  Pinckney,  3  Barb.  Ch.  (N.  Y.) 
466,  475.  See  also  Kent  v.  Barker,  2  Gray 
(Mass.)  635,  637. 

38.  Martin  v.  JBtna  L.  Ins.  Co.,  73  Me.  26, 
27;  Cromer  p.  Pinckney,  3  Barb.  Ch.  (N.  Y.) 
466,  475;  Lawrence  p.  Hebbard,  1  Bradf. 
Surr.  (N.  Y.)  252,  255  [oiling  Hone  c.  Van 
Schaiek.  3  Barb.  Ch.  (N.  Y.)  488;  Mowatt 
p.  Carow,  7  Paige  (N.  Y.)  328,  32  Am.  Dec 
041]. 
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by  marriage  ooly,"  doBcendants,*'  heire,"  heira  of  the  body,"  isaae,**  grandcbildren  • 
Qf  more  remote   descendants,"  nnleBs  sncli   interpretation  is  imperativej"  as 


40.  Cromer  v.  PlncOaM?,  3  Barb.  Ch.  (N.  Y.) 
4ee,  476. 

41.  Waddell   e.   Waddell,   M  Mo.   33S,    12 

5.  W.  349,  17  Am.  St.  Rep.  676:  Prowitt  o. 
Rodman,  37  N.  Y.  42,  64,  4  Traoscr.  App. 
(N.  Y.)  412. 

"  Descendantfl "  is  ordinarily  considered  a 
mora  comprehenBive  word  than  "  children." 
Matter  of  Chapotoa,  104  Mich.  U,  12,  01 
N.  W.  892,  G3  Am.  St.  Rep.  464. 

48.  Roaenau  O.  Childress,  111  Ala.  214, 
220,  20  So.  S6;  Baskett  v.  Sellars,  93  K7.  2, 

6,  13  Kj.  L.  Rep.  909,  19  8.  W.  9. 

"  Heirs "  is  not  sytumymona  with  "  chil- 
dren." Clarkson  %>.  Hatton,  143  Mo.  47,  60,  44 
S.  W.  761, 65  Am.  St.  Hep.  836,  39  L.  R.  A.  748. 

43.  Rosenau  e.  Childress,  111  Ala.  214, 
220,  20  So.  96;  Williams  C.  Duncan,  92  Ky. 
125,  129,  13  Ky.  L.  Rep.  389,  17  S.  W.  330. 

The  term  "  heir  of  the  body  "  is  a  well-es- 
tablished technical  term,  with  which  the 
words  "children"  or  "issue"  or  "lawful  is- 
sue "  are  not  synonymous.  Sewall  c  Hob- 
erts,  lie  Msss.  282,  276. 

44.  Csor^— Butler  v.  Ralston,  69  Qa. 
48G,  489.    See  supra,  note  29. 

iftoM^on. —  Matter  of  Chapoton,  104  Mich. 
11,  12,  Ql  N.  W.  892,  63  Am.  St.  Rep.  454. 

Jfusourt.—  Clarkson  c.  Hatton,  143  Mo. 
47,  66,  44  S.  W.  761.  66  Am.  St.  Rep.  636,  39 
L.  R.  A.  748  J  Waddell  P.  Waddell,  99  Mo. 
338,  12  S.  W.  349,  17  Am.  St.  Rep.  57S. 

Vew  Jertey. —  Brokaw  t>.  Peterson,  16  N.  J. 
Eq.  194,  198. 

Sma  York. —  Prowitt  v.  Rodman,  37  N.  Y. 
42,  64,  4  Tranter.  App.  (N.  Y.)  412. 

Fmntyloanin. —  Hunt's  Estate,  133  Pa.  St. 
260,  270.  IB  AU.  548,  19  Am.  St.  Rep.  «40. 

VWgvma. —  MerrymanB  t).  Merrjinan,  6 
Munf.  (Ta.)  440,  441. 

"lama"  la  not  aynonymoni  with  "chil- 
dren." Clarkson  t>.  Hattoi.,  143  Mo.  47,  S6, 
44  8.  W.  761,  65  Am.  St.  Rep.  636,  39  L.  R.  A. 
748. 

The  distinction  between  the  words  "chU* 
dren "  and  "  iatue "  is  carefully  preserred 
throughout.  "  Issue "  necessarily  includes 
children;  but  "children"  does  not  include 
more  remot«  issue.  Blgelow  C.  Morong,  103 
Mass.  287,  289;  Barney  v.  Arnold,  16  R.  L 
78,  23  AU.  45. 

45.  Alabama. —  Boaenau  o.  Cbildreae,  111 
Ala.  214,  £20,  20  So.  96. 

OoK/omio.— Matter  of  Ourry,  39  Cal.  629, 
681. 

Otforpia.— Willia  v,  Jenkins,  30  Qa.  167, 
168. 

Indiana. —  West  t>.  Rawman,  135  Ind.  278, 
290,  34  N.  E.  991 ;  Pugh  v.  Puj^,  106  Ind. 
662,  665,  6  N.  E.  673. 

£mtiMfcy.-~  ChenauU  r.  Chenault,  88  Ky. 
83,  86,  10  ^.  L.  Rep.  840,  S  8.  W.  776,  11 
8.  W.  424;  buvall  o.  Ooodson,  79  Ky.  224, 
227  [oiling  Churchill  v.  Churchill,  2  Mete. 
(Ky.)  469];  Hughes  e.  Hughes,  12  B.  Mon. 
(E^.)    IIS,   121;   Yeates   v.  Gill,   B   B.   Mon. 


Jfotne.^Martin  o.  .^Itna  L.  Ins.  Co.,  73  He. 
25,  27 ;  Osgood  t>.  Lovering,  33  Me.  464,  469. 

Michigan. —  Downing  v.  Birney,  112  Mich. 
474,  478,  70  N.  W.  1006;  Matter  of  Chapotoa, 
104  Mich.  II,  12,  61  N.  W.  892,  63  Am.  SL 
Rep.  464. 

Minnesota. —  Yates  c.  Shem,  84  Minn.  161, 
167,  86  N.  W.  1004. 

UistouH.— Waddell  v.  Waddell,  99  Mo.  338, 

12  8.  W.  349,  17  Am.  St.  Rep.  676. 

Nsw  JBrsejf.— Feit  v.  Vanatta,  21  N.  J, 
Eq.  84;  Brokaw  v.  Peterson,  16  N.  J.  Eq.  194, 
198. 

Hew  York. —  Cromer  v.  Pinckney,  3  Barb. 
Ch.  (N.  Y.)  466,  475;  Tier  v.  Peonell,  I  Edw. 
(N.  Y.)   354,  365. 

PenTMi/Ivanta. —  Hunt's  Estate,  133  Pa.  Bt. 
280,  270,  IB  Atl.  548,  IB  Am.  St.  Rep.  640; 
In  re  Eichelberger,  5  Pa.  St.  264. 

Rhode  UUmd.—  Re  Reynolds,  20  R.  I.  429, 
431,  39  Atl.  896;  Tillinghast  v.  I^WoH,  8 
R.  I.  69,  73. 

Bouih  OaroUna.—  Shanks  v.  Mills,  25  8.  C. 
368,  362  [<nting  Bannister  i'.  Bull,  10  B.  C. 
220J;   Heyward  c.  Hasell.  2  8.  C,   609,  611. 

TetuMsaee.— Tipton  V.  Tipton,  1  Coldw. 
(Tenn.)  262,  265. 

r««M. —  Burgess  v.  Hargrove,  64  T».  110, 
112. 

Virginia. —  Vaughan  v.  Taughan,  BT  V». 
322,  328,  33  B.  K  603. 

United  States.— Cutting  p.  CuUiog,  6 
Sawy.  (U.  6.)  396,  6  Fed.  259,  263  [guoi- 
ing  Bouvier  L.  Diet.] ;  Ingraham  c.  Meade,  3 
Wall.  Jr.  {U.  B.)  32,  13  Fed.  Cas.  No.  7,046, 

13  L(«.  Int.   (Pa.)   372. 

"  Gtandchildren  "  are  rarely  called  "  chil- 
dren." Matter  of  Chapoton,  104  Mich.  II,  12, 
61  N.  W.  892,  63  Am.  St.  Rep.  464. 

4S.  Michigan. —  Downing  v.  BinM7,  US 
Mich.  474,  478,  70  N.  W.   1006. 

Vew  York. —  Cromer  p.  Pinckney,  3  Barb. 
Ch.   {N.  Y.)   466,  476. 

Rhode  Itland.—  B^  Reynolds,  20  B.  I.  429, 
431,  3B  Atl.  896. 

Tennettee. — Turner  v.  Ivie,  5  Heisk,  -(Tenn.) 
222,  230. 

Temtt. —  BurgMs  v.  Hargrove,  64  To.  110. 
112. 

Virginia. —  Vaughan  P.  Vaughan,  87  Va, 
322.  328,  33  8.  E.  603, 

47.  Georgia. —  Houston  V.  Bryan,  78  Ga. 
181,  1  8.  E.  262,  6  Am.  St  Rep.  252,  applied 
to  child  of  deceased  husband  by  former  mar- 
riage, the  widow  having  no  children. 

Kentucky.—  Chenault  v.  Chenault,  88  Ey. 
83.  86,  10  Ky.  L.  Rep.  840,  9  S.  W.  778,  11 
S.  W.  424;  Yeates  c.  Gill,  B  B.  Mon.  |Ky.) 
203,  204. 

Michigan. —  Matter  of  Chapoton,  104  Mich. 
II.  12,  01  N.  W.  8B2,  63  Am.  St.  Rep.  «4 
[mting  Matter  of  Curry,  39  Cal.  629;  Adams 
o.  Law,  17  How.   (U.  S.)   417,  15  L,  ed.  148]. 

Vew  York.— "Her  e.  Pennell,  I  Edw.  fN.  Y-) 
864,  356. 

Pennsylvania. —  Overseers  of  Poor  v.  Over- 
seers of  Poor,  176  Pa.  8t  116,  121,  34  AU. 
361   [^uotin;  Anderson  L.  Diet.]. 
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where  the  intention  to  nse  the  word  in  a  broader  sense  and  more  extended  signi- 
fication appears  from  the  context  of  the  instrument  in  which  it  is  employed,'^ 
where  the  word  appears  to  have  been  employed  as  nojnen  coUectvowm  or  s^uony- 
moDS  with  a  word  of  larger  import  snch  as  "  issue  "  or  "  descendants,"  **  where 
8uch  interpretation  is  required  by  reason  and  iustice,"  where  there  can  be  no 
other  constr notion "  and  the  instrument  would  otherwise  be  inoperative,*"  or 
where  tlie  person  usins;  it  must  know  that  there  neither  is  nor  can  afterward  be 
any  person  to  whom  the  term  can  be  applied  in  its  appropriate  sense."  (Chil- 
dren :  Abandonment    of,    see  Adoption  of  Childbem  ;    Fabbnt  and  Child. 


RUit  /«[<MuI.— TilUnghut  t>.  lyWolf,  8 
R.  1.  09,  73. 

Tmk»e*»e«- —  Booker  v.  Booker,  6  Humphr. 
(Tenn.)  B04  Iqaoted  in  Turner  e.  Ivie,  fi  Heiik. 
(Tean.)  222,  £30]. 

Umted  State: — Waiton  c.  Cotton,  19  How. 
(U.  S.)  355,  10  L.  ed.  658,  eoostrulng  the 
paulon  Beta  of  June  4,  1832^  &nd  ol  Jul^  4, 
1B36. 

ftWtonA—  VolUr  o.  Carter,  4  E.  *  B.  173. 
179,  1  Jut.  N.  a  278,  24  L.  J.  Q.  B.  66,  3 
Wklf.  Rep.  £2,  82  E.  C.  L.  173,  construed  ta 
meaa  "  iaaue." 

See  alio  AnderMo  L.  Diet.  174;  and  cssea 
tited  tn^n,  Dote  4S  at  aeq. 

48.  Alabama. —  RoBanan  0.  Childresg,  111 
Ala.  214,  220,  20  So.  06;  Kumell  t>.  Biuadl, 
H  Ala.  (SOO. 

Qeorgvi. —  White  0.  Rowland,  87  Oa.  646, 
S54,  44  Am.  Rep.  731 ;  Willis  v.  Jenklna,  30 
Ga.  167,  168. 

Kmlwiky. —  Chenault  v.  Chenault,  86  Kj. 
S3,  86,  10  Ey.  L.  Sep.  S40,  D  S.  W.  776,  II 
R  W.  424;  Duvall  v.  Goodson.  78  Ky.  224; 
Hngt^  t>.  Hughes,  12  B.  Mon.  (Ky.)  116, 
1£1;  Tcatee  V.  Oill,  9  B.  Mon.  (Kj.)  203,  204. 

Maine. —  Martin  v.  M.\.Da.  L.  Ins.  Co.,  73 
Me.  26.  27  loiting  Abbott  L.  Diet.] ;  Osgood 
v.  Lorering,  33  Mi.  404,  469. 

tfew  J«r«ey.—  Feit  V.  Vanatta,  21  N.  J.  Eq. 
84. 

Vtw  York, —  Cromer  v.  Pinctney,  3  Barb. 
Ch.  (N.  Y.)  466,  476  [citing  Osrdner  c. 
HiTer.  2  Paige  [N.  Y.)  11;  Iiard  c.  Icard,  2 
Deaauas.  (S.  C.)  308;  Hiuaey  v.  Berkeley,  2 
Eden  194;  Radcliffe  t).  Budcley,  10  Vee.  Jr. 
195.  7  RcT.  Rep.  383 ;  Orf  ord  v.  Churohill,  3 
Vea.  k  B.  601. 

Pntxtylvama.—  Hunt's  Estate,  133  Pa.  St. 
£U.  271,  19  Atl.  648,  19  Am.  St.  Rep.  640 
{where  it  ia  aaid :  "  All  the  authoritiea  agree 
that  such  intention  must  clearly  appear,  and 
if  it  doea  not,  the  word  '  children '  muat  be 
eoiiBned  to  its  ordinary  meaning")  ;  In  re 
Eichelbet^r,  6  Fa.  Bt.  264. 

Rimde  Uland.-~Re  Reynolds,  20  R.  I.  429, 
431,  39  Atl.  B96;  Tillinghast  t>.  D^olf,  8 
a.  L  09,  73. 

TeiMet*ee. —  Tipton  o.  Tipton,  1  Coldw. 
(Teno.)  252.  266. 

Firftma. —  Vanghan  C.  Vaughan,  97  Va. 
tt!,  329,  33  S.  E.  603  [oiling  Uoon  v.  Stone, 
19  Oratt.  (Va.)  130;  Tebbs  c.  Duval,  17 
Qiatt  (Va.)  340;  Doe  v.  Andersons,  4  Leigh 
(Ta.)  118;  James  v.  McWilliama,  6  Munf. 
ITl)  301;  Smith  t>.  Chapman,  I  Hen. 
tU.  (Va.)  240;  Uorris  V.  Owen,  2  Call  (Va.) 
taO;  Adama  v.  Law,  17  How.  (U.  S.)  417.  16 
L.  •!  149;  Badeliife  e.  Buckley,  10  Ves.  Jr. 


196,  7  Rev.  Rep.  383] ;  Merrymaos  v 
man,  G  Munf.   (Va.)   440,  441. 

United  j8  to  («,— Cutting  p.  Cuttbg,  6 
Bawy.  (U.  6.)  396,  6  Fed.  269,  263  [guolinjr 
Bouvier  L.  Diet.]. 

England.— Tint  v.  Webber,  1  B.  t  Aid.  713, 
720,  19  Rev.  Rep.  438  [citing  Wythe  v.  Thurl- 
aton,  Ambl.  656,  G6S,  1  Ves.  196;  Wild'a  Caae, 
0  Cobe  IGd;  Doe  v.  Cavendish,  4  T.  B.  741 
note;  Radcliffe  v.  Buckley,  10  Ves.  Jr.  196. 
7  Rev.  Rep.  383 ;  Royle  v.  Hamilton,  4  Ves. 
Jr.  437]. 

4S.  Florida.— Mcheod  v.  Dell,  9  Fla.  427. 

flltnou.—See  Arnold  c.  Alden,  173  111.  220, 
60  N.  E.  704. 

Indiana. —  Cummingt  v.  Plummer,  94  Ind. 
403,  406,  48  Am.  Rep.  1S7  loiting  2  Jarman 
Wills,  690]. 

Maine. —  Osgood  v.  Levering,  33  Me.  464, 
469  [oiling  Ewing  v.  Handley,  4  Litt.  (Ey.) 
346,  14  Aid.  Dec.  140;  Cromer  v.  Pinckney,  3 
Barb.  Ch.  (N.  Y.)  466;  Mowatt  v.  Carow,  7 
Faige  (N.  Y.)  328.  32  Am.  Dec.  641;  Tier 
V.  PemMll,  1  Edw.  fN.  Y.)  3G4;  Izard  v. 
Izard.  2  Desauss.  (S.  C.)  308;  Radcliffe  v. 
Buckley,  10  Ves.  Jr.  105,  7  Rev.  Rep.  383]. 

JVew  York.—  Prowitt  v.  Rodman,  37  N.  Y. 
42,  4  Transcr.  App.  {N.  Y.)  4i2  [ctttn;  4 
Kent  Comm.  419  note]. 

South  Carolina.— Bannieter  t>.  Bull.  16 
B.  C.  220,  227   [citing  Z  Jarman  Wills,  690]. 

Virjiinia. —  Merrymans  v.  Merryman,  6 
Munf.   (Va.)   440,  441. 

BO.  Waddell  u.  Waddell,  99  Mo.  338,  U 
S.  W.  349,  17  Am.  St.  Rep,  676  [citing  Haver- 
stick's  Appeal,  103  Pa.  St.  304;  Warn  v. 
Brown,  102  Pa.  St.  347];  Prowitt  t>.  Rod- 
man, 37  N.  Y.  42,  4  Transcr.  App.  (N.  Y.I 
412. 

51.  Reeves  v.  Brymer,  4  Ves.  Jr.  602,  698 
[eited  in  Hussey  v.  Berkeley,  2  Eden  194,  100 
note],  where  it  was  remarked  that  "chil- 
dren "  might  mean  "  grandchildren "  where 
there  could  be  no  other  construction,  but  not 
otherwise. 

62.  Chenault  v.  Chenault,  S8  Ky.  83.  86, 
10  Ky.  L.  Rep.  940.  9  8.  W.  776,  11  S.  W. 
424  [citing  Phillips  v.  Beall,  0  Dana  (Ky.) 
1,  33  Am.  Dec.  618] ;  Duvall  c.  Goodson,  70 
Ky.  224;  Yeates  v.  Gill,  9  B.  Man.  (Ky.) 
203,  204;  Feit  v.  VanatU,  21  N.  J.  Eq.  84; 
Re  Reynolds,  20  R.  I.  420,  431,  39  Atl.  896 
loiting  Williams  v.  Knight,  18  R.  I.  333,  27 
Atl.  210]. 

53.  White  V.  Rowland,  67  Ga.  646,  664,  44 
Am.  Rep.  731  [oiling  1  Jarman  Wills,  62]; 
Willia  V.  Jenkins.  30  Ga.  167,  168 ;  Wast  c, 
Raasman.  136  Ind.  278,  206,  34  N.  E.  991 
{oiling  Cummiugs  v.  Plummer,  94  Ind.  403, 
48  Am.  Rep.  167] ;  Pugh  t>.  Pugh,  106  Ind. 
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Adoption  of,  see  Adoftion  of  CHirjjRBS.  Apprenticed,  see  Appbentices.  As 
"Witnesses,  see  WrrNKseES.  Bastard,  see  Bastards.  Concealment  of  Birth  of, 
see  Concealment  of  Bibth  or  Death.  Contributory  Negligence  of,  eco  Cae- 
BiRRs;  Municipal  CoBFOEATWNs;  Uaii^eoads;  Street  Railroads  :  Streets  and 
Highways.'  Employment  of,  see  Infants.  GnardiaiiHhip  of,  see  Gcabdias  and 
Ward.  Imputed  Negligence  of,  see  Negligence.  In  Ventre  Sa  Mere  —  Kill- 
ing, see  Abortion;  Biglits  Under  Wills,  see  Wills.  Kidnapping,  see  Kidnap- 
ping. Meaning  of  Word  —  In  Particular  Instruments,  see  Deeds;  Wills;  In 
Pai-ticiilar  Statntea,  see  Abddotion;  Adoption  of  Children ;  Bastabds;  Death; 
Gdakdian  and  Ward;  Infants;  Parent  and  Child.  Of  Aliens,  see  Aliens. 
Status  and  Disabilities  of  Infant,  see  Infants.) 

CHILD'S  PART.     As  large  a  share  as  any  child  haa." 

CHILLINQ  BIDDINQ.     See  Auctions  and  Adotioneers. 

Chimney.  Tlie  flue  which  leads  from  the  combustion  chamber  to  conduct 
waste  heat  and  smoke  away."  (Chimney  :  Breaking  and  Entering  Tlirongb,  sec 
Burglary.) 

CHIHESB.     See  Aliens  ;  Citizens. 

Chip  hat.     a  hat  made  of  the  ligneone  strips  of  a  tree."* 

Chirograph,     a  deed  or  other  pnbhc  instrument  in  writing." 

CHIROGRAPHDH  APDD  DEBITOREH  REPERTUH  PRfSUHITDB  SOLUTtTH.  A 
maxim  meaning  "An  evidence  of  debt  found  in  the  debtor^a  poseesfiion  is  pre- 
sumed to  be  paid,"  " 

Chiropodist.  One  who  treats  diseases  or  malformations  of  the  bands  or 
feet;  especially  a  surgeon  for  the  feet,  hands  and  nails;  a  cotter  or  extractor  of 
corns  and  callosities ;  a  corn  doctor." 

Chloroform.  Aq  oily  liquid  of  an  aromatic  ethereal  odor,  cooeistiDg  of 
carbon,  liydrogen,  and  chlorine."    (See,  generally,  Poisons.^ 

Choice.    The  power  to  determine  between  two  or  more.*' 

Choke.  To  prevent  or  interfere  with  the  passage  of  air  through  the  wind- 
pipe, either  by  internal  obstruction  or  by  external  pressure.^ 

Choked.  Ilendered  unable  to  breathe  by  filling,  pressing  upon  or  squeezing 
the  windpipe;  suffocated,  stifled,  strangled." 

CHOLERA.     See  Health. 

Chose.  Personal  property."  (Chose :  In  Action,  see  Phopbbtt,  In 
Possession,  see  Property.) 

Chosen.     Selected."    (Chosen :  Freeholders,  see  Codnties,) 

Chouse.  To  cheat,  trick,  defraud, —  followed  by  "  of  "  or  "  out  of,"  ae,  to 
chouse  one  out  of  his  money.*' 

Christian.  In  the  most  general  sense,  an  inhabitant  of  Christendom." 
(Christian  :  Name,  see  Names.    Hcicnce,  see  Fhtbioianb  and  Sdboeons.) 


hwt  V.  D'VVoir,  8  R.  I.  99,   73   \<s\iing  Wil-  61.  People  v.  Moaher,  46  N.  Y.  App.  DiT. 

lutma    Exec.    74£I;    EeTward    v.    Ha«eU,    2  68,  T2,  61  N.  Y.  Suppl.  452,  where  it  is  said; 

S.  C.  609,  611.  "No   choice   or  eelection  can  be  made  when 

B4.  Davis  r.  Duke,  1  N.  C.  439,  441.  there    ia    do    altematiTe;    'Hobeon's   choice' 

SB.  Lloyd  V.  Miller,  19  Fed.  »15,  918.  naa  no  selecUon." 

Be.  U.   S.  p.  Goodwin,  4  Mtuoa   {U.  6.)  62.  Hicks  v.  State,  105  Ga.  627,  629,  31 

12B,  1.10,  25  Fed.  Cas.  No.  16,229.  8.  E.  679. 

57.  Wharton  L.  Lex.  63.  U.  S.  v.  Barber,  20  D.  C.  79,  03  r«tww 

B8,  Burrill  L.   Diet.  Webster  Int.  Diet.], 

59.  Century  Diet,  [.fuoled  in  State  t>.  64.  Vawter  c.  Griffin,  40  Ind.  583,  601 
Fisher,  119  Mo.  344,  353,  84  S,  W,  167,  22  [^uottn?  Bouvier  I..  Dict.J. 

L.  E.  A.  799],  66.  Kruget  P.  State,  1  Nebr.  365.  369, 

60.  SUte  P.  Baldwin,  3B  Kan.  1,  20,  12  66.  Webster  Diet  [qvoiei  in  Soatbem 
Pac.  318  f^uodng  Webster  Diet.],  where  it  is  Eanaaa  R.  Co.  p.  laaacs,  20  Tei,  Cir.  App. 
said;      "It   evaporatea   speedily,   and   has   a  466,  469,  49  S.  W.  690). 

speciflc  gravity  of   1.5.      It  ia  an  important  67.  Worcester  Dirt.  XquottA  In  Hak  p.  Br- 

anMthetic  agent,  and  is  also  used  ertemally  erett,  63  N.  H.  0,  217,  16  Am.  Bep.  82],  irtiert 

to  alleTiate  pain.     It  ia  also  a  powerful  sol-  Webeter   Diet,   ia   quoted  to   the  effwt  tluit 


Coo^^lc 


cssisTiA^iTY—  csancH 


[7  Cye.]    129 


CHRISTIANITT.  The  religion  of  tliose  who  believe  that  Jeans  Christ  is  the 
true  Mtaaah  and  the  Saviour  of  men,  and  who  receive  the  Hoi/  ScriptnrcB  of 
the  Old  and  Kew  Testamenta  as  the  word  of  God."  (Christianity  :  As  Part  of 
Common  Iaw,  see  BL^^pasKY  ;  Commoh  Law.  Blasphemous  Language  Against, 
see  Blabphkmy.     Gifts  For  Promotion  of,  see  OHABrriBs.) 

CHHISTMAS-DAY.  a  festival  of  tlie  Christian  church,  observed  on  the 
twentj-tifth  of  December,  in  memory  of  the  birth  of  Jesus  Christ.  It  ia  one  of 
the  usual  quarter-days  for  the  payment  of  rent  and  salaries  and  is  also  a  day  on 
which  the  offices  of  the  supreme  court  are  closed." 

CHROHIC.     Inveterate ;  slow  of  progress ;  of  long  standing.'"' 

CHUCK-A-LDCE.     See  Gaming. 

CHUNCKER.     a  sort  of  canal-boat." 

CHURCH.'"  A  formally  organized  body  of  Christians  believing  and  worship- 
ing together ;  a  body  of  Christian  believers  observing  the  sarae  ritea  and  acknowl- 
edging the  same  ecdeeiastical  authority ;"  a  body  of  persons  associated  together 
for  the  pnrpose  of  maintaining  Christian  worsliip  and  ordinances ;  ■■*  a  society  of 
Christians  meeting  together  in  one  place,  under  tlieir  proper  pastors,  for  the  perform- 
Miee  of  religious  worship  and  the  exercising  of  Christian  discipline,  united  tugether 
by  covenant ;'"  an  assembly  of  persons  united  by  the  profession  o£  tlie  same  Cliris- 
tian  faith,  met  togetlier  for  religious  worship ; "  congregation  ; "  a  society  of  per- 
B0U3  wlio  profess  the  Christian  religion  ;  tlie  place  wliere  such  persons  regularly 
assemble  tor  worship;'*  a  building  set  apart  for  Christian  worship;™  a  temple  or 
building  consecrated  to  the  honor  of   God  and  religion;*  the  collective  Ijody 


"  in  k  general  teiue,  the  word  Cfariatuuia  in- 
cludes all  ivho  are  bom  in  a  Christian  coun- 
b7  or  of  Christian  parents." 

6&  Robbjns  Religions  of  All  Nations,  11 
[fHoltd  in  Hale  o.  Everett,  53  N.  B.  9,  64,  le 
Am.  Rep.  82]. 

69.  Wharton  L.  Lex. 

70.  Chicago  V.  Fitr^nild,  7B  HI.  App.  174, 
ISO  {Hting  Centurj'  Diet.;  Webster  Diet.]. 

DiitinEniabed  from  "  acute." — "As  applied 
to  dlKsaes  of  the  bodj,  '  chronia '  and  '  acute ' 
are' the  antithesis  of  each  other.  An  'acut«' 
disease  is  one  usually  attended  with  violent 
lymptoms.  promising  speedily  to  attain  a 
crisis i  while  a  'chronic'  disease  is  deep- 
rooted  and  obstinate,  threatening  a  long  con- 
tinnanee."     Jones  c.  Yarborough,  8  Ala.  524, 

Sis. 

71.  Winslow  V.  Floating  Steam  Pump,  30 
Fed.  Cas.  No.  17,a80,  2  N.  J.  L.  J.  124. 

Is  within  jurisdiction  of  admiralty  see  Ad- 
lUKALTT,  1  Cyc.  S22,  note  16. 

73.  "Thia  term  la  one  of  very  comprehen- 
■iTe  dgnlfication.  It  anciently  signified  any 
pnblie  meeting  convened  to  consult  upon  the 
common  welfare  of  a  State,  was  afterwards 
uied  to  designate  the  place  of  sacred  or  re- 
ligions meetings,  and  again  it  was  applied  to 
religious  congregations,  assemblies  or  asso- 
dstions,  but  at  the  present  time  and  under 
our  institutions  and  laws,  it  must  be  under- 
stood to  express  a  spiritual  or  religious  cor- 
poration." Amwell  Baptist  Soc.  v.  Fisher, 
18  N.  J.  L.  264,  257. 

Diitingnisbed  from  "  place  of  public  woi- 
liip"  in  SUte  v.  Midgett,  85  N.  C.  538, 
540. 

DiitingniBlua  from  "leligioui  aodety." — 
"A  religious  society  Is  a  body  of  persons  aa- 
sDcIsted  tt^ther  for  the  purpose  of  main- 
taining religious  worship  only,  omitting  the 
■    ■'      Silsl^    r.    Barlow,    Ifl    Gray 

[•J 


(Mass.)  329,  330.  But  see  Greenland  Church, 
etc.,  Soc.  V.  Hatch,  48  N.  H.  393,  398,  where 
it  is  said:  "And  it  is  we  think  a  matter  of 
common  observation  that  the  terms  '  church  ' 
and  '  society '  are  popularly  used  to  express 
the  same  thing,  namely,  a  religious  body  or- 
ganized to  sustain  public  worship." 

By  the  Book  of  Chnrch  Order  of  the  Prea- 
byteiian  Church  in  the  United  States  the 
word  "church"  is  defined:  "A  number  of 
professing  Christians  with  their  offspring  as- 
sociated together  for  divine  worship  and 
Godly  living  agreeably  to  the  scriptures  and 
submitting  to  the  lawful  government  of 
Christ's  kingdom."  Wilson  c.  Perry,  29 
W.  Va.  169,  185,  1  S.  E.  202.  See  also  Wil- 
son f).  John's  Island  Presb.  Church  Co.,  2 
Rich,  Kq.  (8.  C.)  192,  211;  Deoderick  ». 
Lampson,   11  Heisk.   (Tenn.)   523,  531. 

73.  Webster  Diet.  V^oteA  in  Wilson  p. 
PeriT.  20  W.  Vs.  169,  185,  1  S.  E.  302]. 

74.  Silsby  o.  Barlow,  16  Gray  (Mass.) 
329,  330. 

75.  Baker  t>.  Fales,  16  Mass.  488,  498. 

76.  Jacob  L.  Diet,  \quoted  in  Josey  f. 
Union  L.  A  T.  Co.,  108  Ga.  808,  611,  32  S.  E. 
028;  Robertson  v.  Bullions,  0  Barb.  (N.  Y.) 
64,  96]. 

77.  Gafl  r.  Greer,  88  Ind.  122,  131,  46  Am. 
Rep.  449. 

"TS.  Bouvicr  L.  Diet,  [^uoled  in  Matter  of 
Zinzow,  18  Misc.  (N.  Y.)  653,  660,  43  N,  Y. 
Suppl.  714]. 

79.  People  v.  Watseka  Camp  Meeting 
Assoc.,  160  III.  57S,  579,  43  N.  E.  716  [nfiny 
Webster  Diet.]. 

80.  Jacob  L,  Diet,  [quoted  in  Josey  v. 
Union  L.  k  T.  Co.,  106  Ga.  008.  611,  32  S.  E. 
828;  Robertson  v.  Bullions,  9  Barb.  (N.  Y.) 
64,  96].  Bee  also  Matter  of  ZinEow,  18  Misc. 
jN.  Y.)  663,  660.  43  N.  Y.  Suppl.  714  [juol- 
ing  Anderson  L.  Diqt.]. 
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of  Christians  or  those  who  acknowledge  Christ  as  the  Saviour  of  raaukind." 
(Clmrcli :  Burning,  see  Arson.  Disturbing,  see  Distubbance  of  Pcblio  Mset- 
iNos.  Edifice,  see  Chdkch  Edipioq.  Exemption  from  Taxation,  see  Taxation. 
Generally,  see  Relioiocs  Socikties.     Gifts  to,  see  Charities.) 

Church  edifice.  A  building  in  which  people  asseuible  for  the  worship  of 
God,  and  for  the  administratioo  of  such  othces  and  services  as  pertain  to  tliat 
worship,*' 

CHTKOSIN.     a  ferment  fonnd  in  the  rennets  or  stomachs  of  calves  and  hogs." 

CIDEB.  An  alcoholic  bevera^  obtained  by  the  fermentation  of  the  jaicQ  of 
apples  ;"  a  fermented  liquor  made  from  the  juice  of  apples,*' — 'formerly  need  of 
all  kiudfl  of  strong  liquors  except  wine ; "  a  drink  made  from  the  juice  of  apples." 
(See,  generally,  Ktoxioating  Liquoks.) 

ClQAB.  A  bunch  of  tobacco  rolled  together  and  put  into  shape  for  smoking, 
and  intended  for  that  use.*"     (See,  generally.  Internal  ItEVENnK,) 

ClOARETTE.  A  small  cigar  made  of  finely  cut  tobacco  rolled  up  in  an  envelop 
of  tobacco,  corn-husk,  or  thin  paper,  generally  rice-paper,  bo  as  to  form  a  cylinder 
open  at  both  ends."  (Cigarette :  License  For  Sale  of,  see  Liobnses.  Begalstioti 
of  Sale  of  as  Affecting  Interstate  Commerce,  see  Comuercb.  Taxation  of,  see 
Internal  Revenue.) 

CiSQUE  PORTS.  The  ports  of  Dover,  Sandwich,  Romney,  Hastings,  and 
Hythe,  to  which  were  afterward  added  Winclielaea  and  Rye." 

CiRCDIT.  A  civil  division  of  a  country,  state,  or  kingdom,  for  the  more  con- 
venient administration  of  justice."  (Circuit;  Courts,  see  Courts.  Courts  of 
Appeals,  see  Couhtb.     Judges,  see  Judges.) 

CIRCDITUS  EST  EVITANDDS  ;  ET  BONI  JDDICIS  EST  UTES  DEBIHERE,  NE  LIS 
EX  LITE  ORIATDR.  A  maxim  meaning  "  Circuity  is  to  be  avoided ;  and  it  is 
the  duty  of  a  good  judge  to  determine  litigations,  lest  one  lawsuit  arise  out  of 
another."  " 


81.  Webster  Diet.  \qw>ted  in  Wilson  v. 
Perry,  20  W.  Va.  169,  186,  1  S.  E.  302]. 

82.  In  re  St.  Louis  Christian  Science  In- 
stitute, 27  Mo.  App.  633,  Q3T. 

83.  Slumenthal  v.  Burrell,  43  Fed.  ee7. 

84.  Kncyel.  Bntannica  (9th  ed.)  tit.  Cider 
\iltioted  in  Eureka  Vinegar  Co.  t>.  Gazette 
Printing  Co.,  36  Fed.  570,  571]. 

"The  fermentation  la  the  most  delicate 
part  of  the  piocets;  slight  fermentation  leavea 
the  liquor  thick  and  unpalatable;  rapid  fer- 
mentation impairs  its  strength  and  dura- 
bility; and  eiceasive  fermentetion  makes  it 
sour,  harsh,  and  thin ;  that  cider  contains  in 
100  volumes  9.87  of  alcohol  of  92  per  cent,; 
the  weakest,  6.21."  WatU  Diet.  Chem. 
[quoted  in  State  v.  Schaefer,  44  Kan.  00,  03, 
24  Fac.  02].  See  also  Johnson  Cycl.  [quoted 
in  State  v.  Schaefer,  44  Kan.  90,  93,  24  Fac. 
02],  where  it  ts  said:  "  The  apples  are  first 
reduced  to  pulp  in  a  mill,  and  the  pulp  is 
afterward  subjected  to  pressure.  The  apple- 
juice  is  placed  in  casks  in  a  cool  place,  when 
fermentation  begins ;  part  of  the  sugar  is 
convertpd  into  alcohol,  and  a  clear  liquid  ia 
obtained,  which  can  easily  be  racked  off  from 
sedimentary  matter,  ...  It  contains  from 
bVi  to  10  per  cent,  of  alcohol,  and  is  intoxi- 
cating when  drunk  in  krge  quantities."  Com- 
pare  State  c.  Oliver,  28  W.  Va.  422,  427,  63 
Am.  Rep.  79,  where  it  is  said:  "Cider  is 
neither  produced  by  dbtiliation  nor  by  fer- 
mentation, and  although  liable  to  fermenta- 
tion, and  when  subjected  to  distillation,  it  is 
capable  of  producing  a  spirituous  liquor,  yet 


the  ultimate  product  is  no  more  like  cider, 
than  rum  is  like  the  juice  of  sugar-cane  from 
which  it  is  manufactured,  neither  is  cider  tbt 
result  of  any  process  of  fermentation  whnt- 
ever,  nor  is  it  m  any  proper  sense  a  mixture 
of  any  liquor  other  than  water,  which  is  com- 
mon to  all  spirituous  liquor  wines,  ale,  por- 
ter, beer  and  all  drinks  of  like  nature." 

85.  Brande  Encycl.  Science,  Lit,  i,  Art, 
tit.  Cider  [quoted  in  Eureka  Vinegar  Co,  f. 
Gazette  Printing  Co.,  35  Fed.  570,  571]; 
Worcester  Diet,  [quoted  in  State  v.  Schaefer, 
44  Kan.  90,  92,  24  Pac,  92;  Com.  c.  Rc?- 
burg,  122  Pa.  St.  299.  304,  16  Atl,  351,  2 
L,  R.  A,  416 ;  Eureka  Vinegar  Co.  v.  Gazette 
Printing  Co.,  35  Fed.  6T0,  671]. 

86.  Worcester  Diet,  [quoted  in  Eureka 
Vinegar  Co.  ti.  Gazette  Printing  Co.,  35  Fed. 
570,  671,  where  it  is  said:  "Mr.  Worcester, 
in  his  definition  of  cider,  gives  its  supposed 
Greek  equivalent,  and  translatea  it  '  strong 
drink;'  and  in  Wyckliffe's  translation  of  the 
New  Testament  the  passage  in  Luke  i.  15. 
which  in  the  authorized  version  reads,  'He 
shall  drink  neither  wine  nor  strong  drink.' 
is  translated,  '  He  shall  not  drink  wine  nor 

87.  Webster  Diet.  Iquofed  in  Com.  r.  E«y- 
burg,  122  Pa.  St.  290,  304.  16  Atl.  361,  2 
L.  R.  A.  416]. 

88.  D'Estrinoz  o.  Gerker,  43  Fed.  2B5,  £S6> 
8e,  Century  Diet 

90.  Burrill  L.  Diet. 

91.  Burrill   L.  Diet. 
98.  Black  L.  Diet. 
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CIRCDITT  OF  ACTION.  A  longer  course  of  proceeding  to  recover  a  thing 
Bned  for  than  b  needful."  (Circuity  of  Action  :  Avoidance  of  —  Aa  Ground  For 
Equity  Jurisdiction,  see  Equitt  ;  By  Set-OS  and  Cross-Demands,  see  Keoodp- 
usyr,  Set-Off,  ahd  Codmtek-Claim.) 

CIBCULATION.     Currency ;  circulating  notes  or  bills  current  for  coin.** 

Circumstance.     An  event;  a  particular  incident;"  a  fact.** 

CIRCDMSTANCES.     Proof ;  evidence." 

CIRCUMSTANTIAL  EVIDENCE.     See  Csihinal  Law  ;  Evidenob. 

CiTATIQN.  An  official  call  or  notice  to  appear  in  couH ; "  tbe  act  of  quoting 
snthoritiee,  and  sometimes  an  authority  quoted."  {Citation :  In  General,  see 
Notice;  Pbocess.  In  Proceedings  by  —  Executor  or  Administrator,  see  Execu- 
T0B8  ASD  Aduisibtbatobs  ;  Trustee,  see  Tbusts.  Of  Absentees,  sec  Absentees. 
Od  Appeal  or  Error,  see  Appeal  asd  Ebbob.) 

Cite.  To  call  or  sammon,  to  notify  a  party  of  a  proceeding  against  him,  or 
call  him  to  appear  and  defend;  to  quote  or  refer  to  authorities  in  support  of  a 
proposition.* 

Cities.     See  ATinnctPAL  Corporations. 

93.  Buirill  L.  Diet  97.  Hogan  f.  Shuart.  11  Mont.  498,  GOe,  28 

M.  Webster    Diet,    [quottd    in    U.    B.    v.  Pac.  96S. 

White,  19  Fed.  723,  724].  98.  Arnold  r.  Sabin,  1  Cush.   (Maaa.)   625, 

90.  Webster  Int.  Diet.   Iqnotvd  in  Pfaffen-  529,  where  it  is  said  that  in  England  tbe  term 

back  c.  Lake  Shore,  etc.,  R.  Co.,  142  Ind.  246,  "  ia   applied   particularly   to   prooeu   in   the 

!51,  41  N.  E.  630].  ipiritual  courts;  as  the  ecclesiastical  courts, 

M.  Dare  v.   People,  9   Colo.   122,   124,   10  there,  proceed  bf  libel  and  citation,  accord- 

Pu.  TB9;  Pfaffeuback  t>.  Lake  Shore,  etc.,  R.  ing  to  the  course  of  the  civil  and  canon  law." 

Co.,  \AS.  Ind.  24ft,  2S1,  41  N.  £.  530  [fitolinf  09,  Abbott  L.  Diet 

Webster  Int.  Diet.j.  1.  Abbott  L.  Diet. 
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Editor  of  "Tbe  Ameiicao  Lawyer" 

I.  TERHINOLOOT,  188 

A.  Citizen,  188 

B.  Citisenahipy  136 

n.  DODBLE  CITIZENSHIP,  186 

III.  CITIZENSHIP,  HOW  ACQOIBED.  1S7 

A.  By  Place  of  Birth,  187 

1.  Within  Territorial  Conjmes,  187 

a.  General  Rule,  187 

b.  Exertion  to  Rule,  138 

2.  Law  of  the  Flag,  188 

B.  By  Parentage,  139 

1.  Children  of  Citizens,  \Wi 

a.  In  General,  139 

b.  Illegitimate  Children,  140 

2.  Children  of  Ambaaaadors  and  Consuls,  1* 

3.  Children  of  Aliens,  140 

C.  By  Marriage,  141 

D.  By  Cession  of  Territory,  142 

E.  By  Admission  to  Sfate/iood  m  the  Union,  148 

F.  By  Naturalisation,  144 

IV.  HOW  LOST  —  EXPATBIATION,  144 

A.  Right  of  Expatriation,  144 

B.  What  Const^tuies  T^xpatriation,  145 
V.  EVIDENCE  OF  CITIZENSHIP,  147 

A.  Presumption  and  Burden  of  Proof,  147 

B.  Competency  and  Relevancy,  147 

1.  Direct  Testimony,  147 

2.  Passports,  147 

3.  Declarations,  147 

C.  Weight  and  Sufficiency,  148 

CROSS-HBFEillElNCBS 

For  M&tters  Relating  to : 

Absentees,  see  Absentees. 
Aliens : 

Generally,  see  Alibhs. 

Alien  Enemies,  see  War, 
Citizenslii)],  88  Affecting: 

Attachment  Proceedings,  see  Attachment, 

Captures  and  Prizes,  see  War. 

Eligibility  lo  Office,  see  Offickrs. 

Jurisdiction  of  Courts,  see  Courts;  Removal  of  Caiibbb. 

Right  to  Vote,  see  Elections. 
Colored  Citizens,  see  Civir,  Rights. 

Oonstitntional  Rights  of  Citizens,  see  OoNanTDTiONAL  Law. 
Domicile,  see  Domicile. 
Extradition,  see  Exteaditioh. 
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For  Matters  Belatiog  to  —  {pontinusi ) 
Indiana,  see  Indiass. 
Naturalization,  see  Aliens. 
Treaties,  see  Tbkatibb. 
War,  see  Wab. 

I.  TEBKINOLOGT. 
A.  Citizen.    A  citizen  is  oue  who,  as  a  member  of  a  nation  or  of  the  bodj 
politic  of  a  sovereign  etate,  owes  allegiance  to  and  ma^  claim  reciprocal  protee- 
tioa  from  its  govemineut.'     While  the  word  "  citizen  "  is  capable  of  more  meao- 


1.  See  Abbott  L.  Diet,  [guofed  in  StaU  d. 
Eow&rd  Countj  Ct.,  SO  Mo.  593,  60a,  E  S.  W. 
738];  Century  DicL;  Walsh  v.  Lallande,  26 
U-  Ann.  188;  U.  S.  c.  Cruiksbank,  S2  U.  S. 
S42,  23  L.  ed.  588;  10  Op.  Attj.-Qen.  (U.  S.) 
3S2. 

OElier  definltioBS  urc:  "A  constituent  mem- 
ber of  tbe  Borereignt;,  lynonymous  with  the 
people."  Black  L.  Diet.  \jM\ng  Scott  c.  Sand- 
ford,  19  How.  (U.  S.)  393,  404,  15  L.  ed. 
691];  Whit«  n.  Clements,  39  Ga.  232,  261 
[guolin;  Tanej,  C.  J.,  in  Scott  v.  Sandford, 
19  How.  (U.  S.)  393,  404,  16  U  ed.  691). 
See  alfto  Steketee  c.  Kimm,  48  Mich.  322,  325, 
12  N.  W,  177,  wbeie  it  is  said:  "In  ordinary 
parlance  «U  people  are  citizens." 

"A  freemmn  of  a  city."  Johnson  Diet, 
(fuoled  in  White  D.  Clements,  39  Ga.  232, 
2U1. 

"A  fraemati  of  a  city;  not  a  foreigner;  not 
a  alaTC ;  a  townsman,  a  man  of  trade ;  not  a 
gentleman;   an  inhabitant;  a  dweller  in  any 


No.  I«,16I,  7  Am.  L.  Reg.  N.  S.  233,  1  Am. 
UT.  lUp.  (U,  S.  Cts.)  22], 

"A  member  of  a  nation  or  sovereign  state, 
especially  of  a  republic;  one  who  owes  alle- 
giance to  a  government,  and  is  entitled  to 
protection  from  it."  Standard  Diet,  [quoted 
in  O'Connor  v.  State,  (Tez.  Civ.  App.  1002) 
nS-W.  409,  410]. 

"A  member  o(  the  civil  state  entitled  to  all 
its  privilefces."  Black  L.  Diet,  [ctftng  Cooley 
Conkt-L.  77]. 

"An  inhnbitant  in  any  aity,  town,  or  place." 
Webster  Diet,  [guofed  in  Skinner  c.  SUU, 
120  Ind.  127,  131,  22  N.  B.  116].  And  see 
Union  HoUl  Co.  v.  Hersee,  70  N.  Y.  464,  35 
Am.  Bep.  636. 

"One  who  enjoys  the  freedom  and  privi- 
lege* of  a  city,  as  distinguished  from  a  for- 
eigner, or  one  not  entitled  to  its  franchisee." 
Webster  Diet,  {quoted  in  Skinner  v.  State, 
120  Ind.  127,  131,  22  N.  E.  115]. 

"  The  native  of  a  city,  or  an  inhabitant 
who  enj<^  the  freedom  and  privilt^es  of  a 
eit;  in  which  he  resides  —  a  freeman  of  a 
ci^  distinguished  from  a  foreigner,  or  one 
not  entitled  to  its  franchises."  Webster  Diet, 
[fuoled  in  White  c.  Clements,  39  Oa.  232, 
!60]. 

'In  Its  strict  and  ligonras  sense,  an  in- 
habitant of  a  city,  who,  by  right,  may  vote 
in  the  public  assembly,  and  is  a  part  of  the 


White  r 


BUtA,  30  Ga.  232,  200]. 


In  the  popular  and  appropriate  tense,  one 
who  by  birth,  naturalization,  or  otherwise,  is 
a  member  of  an  independent  political  ooeiety, 
called  a  state,  kingdom,  or  empire,  and  as 
such  is  subject  to  its  laws  and  entitled  to  its 
protection  in  all  his  rights  incident  to  that 
relation.    Blanck  v.  Pausch,  113  111.  60,  64. 

Tbe  tenuB  "dtiun"  oi  "  subject "  ami 
"  alien  "  and  "  alien  bam  "  are  in  their  na- 
tuie  relative.    See  Alunb,  2  Cyc.  84  note. 

"  The  term  citixen,  as  understood  In  odi 
law,  is  precisely  analogous  to  the  term  sub- 
ject, in  the  common  law;  and  the  change  of 
phrases  has  entireW  resultfid  from  the  cbanga 
of  government.  The  sovereignty  has  been 
changed  from  one  man  to  the  collective  body 
of  the  people,  and  he  who  before  was  a  sub- 
ject of  the  king  is  now  a  citizen  of  the  States" 
State  c.  Manuel.  20  N.  C.  122,  120  [gtweed  in 
U.  8.  D.  Rhodes,  I  Abb.  (U.  S.)  28,  39,  27  Fed. 
Cas.  No.  16.161,  7  Am.  I*  Reg.  N.  S.  233,  I 
Am.  L.  T.  Rep.  (U.  S.  CU.)  22]. 

The  word  is  nevet  nsed  of  the  people  In  a 
monarchy,  since  it  involves  an  idea  not  en- 
joyed by  subjects,  to  wit.  the  inherent  right 
to  partake  m  the  government.  White  v. 
Clements,  39  Ga.  232,  260. 

In  English  law:  "A  citizen  is  a  freeman 
who  has  kept  a  family  in  a  city."  Roy  c. 
Hanger,  1  Rolle  138,  149  [guoted  in  U.  S.  c. 
Rhodes,  1  Abb.  (U.  S.)  28,  39,  27  Fed.  Cas. 
No.  16,161,  7  Am,  L.  Reg.  N.  S.  233,  1  Am. 


[oiling  Roy  v.  Hanger,  1  Rolle  138]. 

"  The  representative  of  a  city,  in  ^rlia- 
ment."  Black  L.  Diet,  [cilino  1  Bl.  Comm. 
174). 

"  Cltinns  (dves)  of  London  are  either 
freemen  or  sueh  as  reside  and  keep  a  family 
in  the  city,  etc. ;  and  some  are  citixeus  and 
freemen,  and  some  are  not,  who  have  not  so 
great  privileges  as  other?."  Jacob  L.  Diet. 
\quoted  in  U.  S.  c.  Rhodes,  1  Abb.  (U.  S-) 
28,30,  27  Fed.  Cas.  No.  16,161,  7  Am.  L.  Reg. 
N.  S.  233,  1  Am.  L.  T.  Rep.  (U.  S.  Cta.)  22]. 

Tbe  word  is  derived  from  the  I^tin  eitii«, 
—  free  inhabitant  of  a  city  (Black  L.  Diet.) 
and  meant  in  Rome  one  vested  with  the  free- 
dom and  privileges  of  the  city  (Rees  EncycL 
[cited  in  White  v.  ClemenU,  30  Ga  232, 
250]}. 

Use  and  origin  of  term. —  The  term  ap- 
pears "  drawn  from  the  political  condition  ui 
ancient  times  when  the  city  was  the  leadii^ 
type  of  governmental  organization ;  when  tha 
free    inhabitant   or   corporate    member   of   a 


[I.  A] 


D,8ilizedb,G00gle 


134    [7Cyc.]  CITIZENS 

ings  tbaa  one,*  it  is  Dot  a  convertible  term  with  "inhabitant"  or  "resident";' 

powerful  and  wealthy  municipality  enjoyed  a 
statue  at  home  to  which  power,  influence,  and 
privile^  were  attached;  and  received,  when 
travelling  abroad,  a  protection  and  reapect 
which  were  accorded  to  him  in  view  of  hia 
membership  in  the  city  of  his  birth  or  ac- 
quired reaideoce,  and  were  proportioned  to 
the  rank  and  power  of  that  city  among  the 
cities  of  the  world.  Citizen  was  the  natural 
expression  in  which  to  couch  one's  claim  of 
immunity  or  favor  abroad,  or  of  authority  or 
privilege  at  home,  when  it  was  founded  upon 
membership  in  a  city."  Abbott  L.  Diet.  To 
the  same  effect  see  ThomasBon  v.  State,  15 
Ind.  449,  451  [ctftng  Adams  Rom.  Antiq.  44, 
60  et  geq.;  Gllles  Greeoe  163;  2  Kent  Comm. 
76  note;  1  Smith  Thucydidea  2  note];  Amy 
V.  Smith,  1  Litt.  (Ky.)  328,  332  [citing  But- 
ler Uorffi  Juridicie  26,  27].  "There  cannot 
be  a  nation  without  a  people.  The  very  idea 
of  a  political  community,  such  as  a  nation 
is,  implies  an  association  of  persons  for  the 
promotion  of  their  general  welfare.  Each 
one  of  the  persona  associated  becomes  a  mem- 
ber of  the  nation  formed  by  the  association. 
He  owes  it  allegiance  and  is  entitled  to  its 
protection.  Allegiance  and  protection  are,  in 
tbia  connection,  reciprocal  obligations.  The 
one  Is  a  compenaation  for  the  other;  alle- 
giance for  protection  and  protection  for  al- 
legiance. For  coni-enience  it  baa  been  found 
necessary  to  give  a  name  to  thja  membership. 
The  object  is  to  designate  by  a  title  the  per- 
son and  the  relation  he  bears  to  the  nation. 
For  this  purpose  the  words  '  subject,'  '  inhab- 
itant '  and  '  citizen  '  have  been  used,  and  the 
choice  between  them  is  sometimes  made  to 
depend  upon  the  form  of  the  government. 
Citizen  is  now  more  commonly  employed,  how- 
ever, and  as  it  has  been  considered  better 
suited  to  the  description  of  one  living  under 
a  republican  government,  it  was  adopted  by 
nearly  all  of  the  states  upon  their  separation 
from  Great  Britain,  and  was  afterwards 
adopted  in  the  Articles  of  ConfederBfion  and 
in  the  Constitution  of  the  United  States. 
When  used  in  this  sense  it  is  understood  as 
conveying  the  idea  of  membership  of  a  na- 
tion, and  nothing  more."  Minor  v.  Happer- 
sett,  21  Wall.  (U.  S.)  1C2,  22  L.  ed.  627. 
See  also  the  following  cases; 

California, —  Van  Valkenburg  v.  Brown,  43 
Cal.  43,  13  Am.  Rep.  136. 

Oeorj/ia.— White  v.   ClemenU,  39  Ga.  232, 


122. 

Vnitfd  States.— Scott  v.  Sandford,  IB  How. 
(U.  S.)  393,  15  L.  ed.  691;  Tlie  Piiarro,  2 
Wheat  {U.  S.)  227,  4  L.  ed.  228;  U,  S.  v. 
Rhodes,  1  Abb.  (U.  S.)  28.  27  Fed.  Cas.  No. 
16,151,  7  Am.  L.  Beg.  N.  S.  233,  1  Am.  L.  T. 
Rep.  (U.  S.  Cto.)  22. 

See    10    Cent.    Dig.    tit.    "Citizens,"    i    1 

2.  U.  S.  V.  Damaud,  3  Wall.  Jr.  (U.  S.) 
143,  25  Fed.  Cas.  No.  14,918;  Webster  Diet 
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[gwited  in  Risewick  v.  Davia,  19  Md.  B2,  93]; 
and  cases  cited  supra,  note  1. 

That  the  term  has  vaiioaa  meanings  ac- 
cording to  the  object  is  view  is  well  illus- 
trated by  dilTerent  statutes  in  which  it  ap- 
pears. Union  Hotel  Co.  i:  Bersee,  7fl  N.  Y. 
454,  4S1,  35  Am.  Rep.  636. 

3.  Alabama. —  State  v.  Primrose,  3  Ala, 
546. 

California. —  People  v.  Riley,   15  Cal.  48. 

Delaaare. —  Quinby  v.  Duncan,  4  Harr. 
(Del.)   383. 

Florida.—  Brock  p.  Doyle,  18  Fla.  172,  183 
[quoting  Brown  f.  Keene,  8  Pet.  (U.  S.}  112, 
115,  8  L.  ed.  885]. 

fllinow.-- Cleveland,  etc.,  R.  Co.  e.  Mon- 
aghan,  140  III.  474,  485,  30  N.  E.  869  [ctlin$ 
Broivn  c.  Keene,  8  Pet.  (U.  S.)  112,  115,  8 
L.  ed.  886;  Kelly  v.  Houghton,  23  Fed.  417]; 
Spragins  v.  Houghton,  3  III.  377,  402  [quot- 
ing Vattel,  bk.  1,  c.  19.  %  213]. 

Indiana.—  State  v.  Kilroy,  86  Ind.  118, 121. 

Kentucky. —  Harris  v.  John,  6  J.  J.  Marsh. 
(Ky.)  257, 

MaaaachutetU. —  Opinion  of  Justices,  7 
Hass.  523. 

Sea)  rorfc.— Matter  of  Wrigley,  4  Wend. 
(N.  Y.)   602. 

Teaat. —  Ex  p.  Blumer,  27  Tex,  734,  738 
[quoting  Vattel,  who  says;  "The  inhabit- 
ants, as  distinguished  from  citizens,  are 
strangers  who  are  permitted  to  settle  and 
stay  in  the  country]." 

United  Htaies. — -  Parker  P.  Overman,  IS 
How.  (U.  S.)  137,  15  L.  ed.  318;  Evana  v. 
Davenport,  4  McLean  (U.  S.)  574,  8  Fed. 
Cas.  No.  4,558.  See  also  U.  S.  t.  Rhodes,  1 
Abb.  (U.  S.)  28,  39,  27  Fed.  Cas.  No.  16,151, 
7  Am.  L.  Reg.  N.  S.  233,  1  Am.  L.  T.  Rep. 
(U.  S.  Cts,)  22,  where  it  is  said:  "  The  word 
otvis,  taken  in  the  strictest  sense,  extends 
only  to  him  that  is  entitled  to  the  privileges 
of  a  city  of  which  he  is  a  member,  and  in  that 
sense  there  is  a  distinction  between  a  citizen 
and  an  inhabitant  within  the  same  city,  for 
every  inhabitant  there  is  not  a  citizen." 

See    10    Cent.    Dig.    tit.    "  Citizens,"    (    1 

A  non-resident  may  be  a  citizen.  Curd  t. 
Letcher,  3  J.  J.  Marsh.   (Ky.)   443,  445. 

Sometimea  used  RyuonTmonBly. —  The  word 
"  citizen "  is  often  used  in  common  conver- 
sation and  writing  as  meaning  only  an  in- 
habitant, a  resident  of  a  town,  state,  or 
county,  without  any  implication  of  political 
or  civil  privileges  (McKenzie  r.  Murphy,  24 
Ark.  155,  169;  Borland  v.  Boston,  132  Mass. 
89,  93,  42  Am.  Rep.  424);  and  "citizen"  is 
often  used  synonymously  with  "  inhabitant  " 
or  "reaident"  In  statutes  (Smith  P.  Binning' 
ham  Water  Works  Co.,  104  Ala.  315.  326,  IS 
So.  123;  Doraey  v.  Kyle,  30  Md.  512.  96  Am. 
Dec.  617;  Risewick  p.  Davis,  19  Md.  82,  S3; 
State  V.  Delhi  Tp.,  11  Ohio  24;  Morris  i*. 
Nashville,  6  Lea  (Tenn.)  337,  341;  Cobbs  V. 
Coleman,  14  Tex.  694;  Cooper  r.  Dalbraith, 
3  Wash.  (U.  S.)  646,  6  Fed.  Cas.  No.  3.193). 
Indeed  one  of  Webster's  dcQaitions  is  "  a  per- 
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iromen  '  und  minors '  may  be  citizens ; '  hence  "  citizen  "  is  not  Bynonjmons  with 
"elector"  or  "voter,"'  althoQEh  &<&  a  rule  one  who  has  the  right  to  vote  for  civil 
oSicen  and  himself  is  (^aaliticd  tu  Hit  elective  offices  is  a  citizen.^  Kace  or  color 
do  not  seem  to  be  involved  in  dednition  of  the  term.*  Again  one  may  be  consid- 
ered a  citizen  for  Kome  purposes  and  not  a  citizen  for  other  piirpoBea.'" 

In  re  Wehlitz,  16  Wis.  443,  449,  S4  Am.  Dee. 
TOO  [guoting  Bouvier  L.  Diet.;  Webster 
Diet.].     See  also,  geuersllj'.  Elections. 

e.  Abbott  L.  Diet. 

FlM  coloied  persona  bora  in  a  state  are 
citizens  of  the  slate  and  of  the  United  States. 

aiinion  of  Judges,  32  Conn.   666;   Smith  v. 
oodj,  20  Ind.  289;   In  re  TuTner,   ]   Abb. 

(U.  S.)  64,  Chase  |U.  S.)  157,  24  Fed.  Cas. 
No.  14,247,  1  Am.  L.  T.  Rep.  {U. -S.  Cts.) 
7,  0  Int.  Kev.  Rec.  147.  But  see  Crandall  v. 
State,  10  Conn.  340,  346. 

Since  tlie  adoption  of  the  thirteenth  And 
fourteenth  amendments  to  the  coDstitution 
negroes  are  citizens  of  the  United  States. 
Smith  V.  Moodj,  26  Ind.  299;  Strauder  v. 
West  Virginia,  100  U.  S.  303,  25  L.  ed.  004 ; 
/n   re   Turner,    1    Abb.    (U.    S.)    84,    Chase 

(U.  S.)  157,  24  Fed.  Cas.  No.  14,247,  1  Am. 
L.  T.  Rep.  (U.  S.  Cts.)  7,  6  Int.  Rev.  Rec. 
147;  U.  S.  c.  Canter,  2  Bond  (U.  S.)  389,  25 
Fed.  Cas.  No.  14,7 19 ;  In  re  Look  Tin  Sing,  10 
Sawy.  (U.  S.)  353,  21  Fed.  BOS.  See  also, 
generally,  Civil  Rights. 

The  common  law  has  made  no  distinction 
OB  Hccuunt  of  race  or  color.  None  is  now 
made  in  England  or  in  anj  other  christian 
country  ot  t-urope.     U.  S.  r.  Rhodes,  1  Abb. 

{U.  S.)  28,  40,  27  Fed.  Caa.  No.  16,151.  7 
Am.  L.  Reg.  N.  S.  233,  1  Am.  L.  T.  Rep. 

(U.  S.  Cts.)   22. 

Uongolians. —  Mongolians  not  bom  within 
the  territorial  confines  of  the  United  States 
are  not  made  citizens  of  this  country  either 
by  virtue  of  the  amendments  to  the  constitu- 
tion or  of  the  treaty  between  the  United 
States  and  China.  State  v.  Ah  Chew,  10  Nev. 
50,  40  Am.  Rpp.  488. 

Slaves  were  not  citizens.  See  Crandall  i'. 
State,  10  Conn.  340,  345. 

10.  Partial  citizenship,  at  Rome,  included 
civil  but  not  politieal  rights.  Thomasson  r. 
State,  15  Ind.  449,  451. 

Complete  citizenship  embraced  both  civil 
and  political  rights.  Thomasson  V.  State,  16 
Ind.  449,  451. 

One  may  be  a  citizen  for  commercial  or 
business  purposes  and  not  for  political  pur- 
poses. Risewiclt  V.  Davis,  19  Md.  82;  Judd 
v.  Lawrence,  1  Cush.  (Mass.)  531.  635;  The 
Friendschaft,  3  Wheat.  (U.  S.)  12,  4  L.  ed. 
322;  Murray  t.  Schooner  Charming  Betsy,  2 
Cranch  (U.  S.)  64,  2  L.  ed.  208;  U.  S.  t: 
Giliies,  1  Pet.  C.  C.  (U.  S.)  159,  25  Fed.  Cas. 
No.  16,208,  3  Wheel.  Crim.  (N.  Y.)  308;  Wil- 
son V.  Marryat,  I  B.  &  P.  430,  8  T.  R,  31, 
Hence  an  unnaturalized  alien,  residing  and 
doing  business  in  Maryland,  is  for  commer- 
cial objects  a  citizen  thereof,  and  liable  to 
be  proceeded  against  as  an  absconding  debtor, 
although  the  attachment  laws  used  the  word 
"  citizen  "  as  defining  those  who  mi^t  come 
within  the  purview  of  the  latter  term.  Fkld 
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manent  resident."  In  re  Wehlitz,  16  Wis. 
443,  449,  84  Am.  Dec.  700.  See  also  Judd 
f.  Lawrence,  1  Gush.  (Mass.)  631,  S35,  where 
it  ia  said :     "An  inhabitant  may  be  termed  a 


Mo.  593,  698.  2  S.  W.  788]. 
citiien  within  the  meaning  of  the  Srst  sec- 
tion of  the  fourteenth  amendment  of  the  con- 
ttitutioa  of  the  United  States.  Ritchie  v. 
People,  155  Til.  98,  112,  40  N.  E.  464,  46  Am. 
SL  Rep.  315,  20  L.  R.  A.  79  loiting  Minor  f. 
Uappersett,  21  Wall.  (U.  S.)  162,  22  L.  ed. 
Sill.  But  "citizen"  is  sometimes  used  to 
include  only  male  citizens.  Bloomer  ti.  Todd, 
3  Wash.  Terr.  599,  19  Pac.  135,  1  L.  R.  A. 
HI. 

5.  Age  or  majority  is  not  involved.  Ab- 
bott L.  Diet,  (quoted  in  State  v.  Howard 
County  Ct.,  90  Mo.  693,  598,  2  S.  W.  788]. 
8.  Blanck  ff.  Pausch,  113  111.  60;  State  v. 
Fiirlamb,  121  Mo.  137,  151,  25  S.  W.  895; 
State  r.  Howard  County  Ct.,  90  Mo.  593,  598, 
2  S.  W.  788  ;  and  cases  cited  infra,  note  7. 

7.  California. —  Lyons   i;   Cunningiham,   66 
Cil.   42,   4    Pac.    B38;    Van    Valkenburg    v. 
Brown,  43  Cal.  43,  13  Am.  Rep.   138;  People 
r.De  la  Giierra,  40  Cal.  311. 
litinoit. —  BUnck  c.  Pausch,  113  111.  60. 
Indiana. —  Smith  v.  Moody,  26  Ind.  299. 
Kaiuaa. —  Laurent  r.  State,  1  Kan.  313. 
MiuKichusetls. — Robinson's  Case,  131  Mass. 
3;6.  41  Am.  Rep.  239:  Opinion  of  JusUces, 
7  lUss.  523. 

ifinoun. —  State  t.  Fairtamb,  121  Mo.  137, 
U  S.  W.  895. 

Witconaiwi. —  In  re  Wehlitz,  16  Wis.  443, 
448.  89  Am.  Dec.  TOO  Iguoting  dissenting 
opinion,  Curtis,  J.,  in  Scott  v.  Sandford,  19 
How.  (U.  S.)   393,  15  L.  ed.  691]. 

Vniled  Statea.—  V.  S.  tJ.  Cruikshank,  92 
U.  S.  542,  23  L.  ed.  688 :  Minor  v.  Happersett, 
i\  Wall.  (U.  S.)  162,  22  L.  ed.  627  ;  U.  S.  v. 
Rhodes,  1  Abb.  {U.  S.)  28,  27  Fed.  Caa.  No. 
18,151.  7  Am.  L.  R^.  N.  S.  233,  1  Am.  L.  T. 
Bep.  (U.  S.  CU.)  22;  Lanz  v.  Randall,  4 
Dill.  (U.  S.)  425,  14  Fed.  Caa.  No.  8,080,  14 
Alb.  L.  J.  363,  3  Centr.  L.  J.  688,  3  N.  Y. 
Wkly.  Dig.  307,  24  Pittab.  Leg.  J.  (Pa.)  68. 
See  also,  generallv,  Electioks. 
Tbe  right  of  sufiiage  and  the  right  of 
citiunship  are  separate  rights.  People  e. 
Boerd  of  Inspector*,  33  Misc.  (N.  Y.)  534, 
«7  N.  Y.  Suppl.  236. 

!■  itattitea,  however,  the  word  is  sometimes 
•pionymous  with  "  elector."  School  Diat. 
Ko.  11  r.  School  Diet.  No.  20,  83  Ark.  643,  39 
8.  W.  850;  Scarborough  v.  Eubank,  {Tex. 
«».  App.  1899)  62  S.  W.  669. 

8.  Black  L.  Diet.  See  also  SUte  v.  How- 
ard Coun^  Ot,  90  Mo.  693,  598,  2  S.  W.  788 
llMlinf  fioimer  L.  Diet.;   Webster  Diet.]; 
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B.  Citizenship.  CitizeiiBliip  is  the  etstne  of  being  a  citizen ; "  the  relation  of 
allegiance  and  protection  between  individnals  and  their  country."  Aa  distin- 
guislied  from  alienage  ttie  rigtit  of  citizensliip  is  a  national  right  or  condiUou.** 

11.  DOUBLE  CITIZENSHIP. 

In  this  coantry  a  double  citizenship  exists,  for  the  tena  applies  both  to  mem. 
bersliip  in  the  nation  considered  as  a  whole  and  to  membership  in  the  state  in 
which  tlie  individual  may  reside." 


t.  Adreon,  7  Md.  20»;  /n  rs  Wehlitz,  16  Wis. 
443,  449,  84  Am.  Dec.  700. 

Coiporatiooa. — A  corparation  aggregate  is 
not  a  cituen  of  the  United  States  except  for 
tke  purpose  of  conferring  jurisdiction,  when 
it  is  considered  a  citizen  of  the  state  by  which 
it  is  incorporated. 

Delaicnre. —  State  f.  Delaware,  etc.,  Tel., 
etc.,  Co.,  7  Houst.   (Del.)   26B,  31  Atl.  714. 

/ndiaiia. —  Farmers,  etc.,  Ins.  Co.  v.  Bar- 
rah,  47  Ind.  23Q. 

KentMcky. —  Pha°nlx  Ins.  Co.  V.  Com.,  S 
Bush  (K7.I  08,  9a  Am.  Dec.  331;  Com.  v. 
Milton,  12  B.  Mon.  (Ky.)  212,  54  Am.  Dec. 
522;  Woodward  P.  Com.,  B  Ky.  L.  Rep.  670, 
7  8.  W.  813. 

If JcAi^an. —  Home  Ins.  Co.  V.  Davis,  29 
Mich.  23S. 

A' etc  </er«ey. —  Tatem  c.  Wright,  23  N.  J,  L. 
429. 

Wcu>  I'orit. —  People  p.  Imlay,  20  Barb. 
(N.  Y.)   68. 

Oftio.— Western  Union  Tel.  Co.  e,  Mayer, 
28  Ohio  Bt.  621. 

Pennsylvii-MO,. —  Wbeedea  <e.  Camden,  etc., 
R.  Co..  1  Grant  (Pa.)  420. 

fiAods  /•fond.—  Stat*  v.  Brown,  etc.,  Mfg. 
Co.,  18  R.  I.  16,  26  Atl.  248,  17  L.  R.  A. 
8S6. 

So^ttv  Carolina. —  Central  R.,  etc.,  Co.  e. 
Georgia  Constr,,  etc.,  Co.,  32  S.  C.  319,  11 
S.  E.  192. 

Virginia. —  Slaughter  v.  Com.,  13  Oratt. 
(Va.)  767. 

VniteA  £rtatea.— Norfolk,  etc.,  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  10  S.  Ct.  958, 
34  L.  ed.  394;  Wisconsin  c.  Pelican  Ins.  Co., 
127  U.  S.  265,  8  S.  Ct.  1370,  32  L.  ed.  239; 
Pembina  Consol.  Silver  Min.,  etc.,  Co.  c.  Penn- 
sylvania, 126  U.  S.  181,  8  S.  Ct  737.  31  L.  ed. 
050;  Chicoj^o,  etc.,  R.  Co.  V.  Whitton,  13 
Wall.  [U.  S.)  270,  20  L.  ed.  571;  Liverpool. 
etc.,  L.,  etc.,  Ins.  Co.  r.  Oliver,  10  Wall. 
(U.  S.)  660,  19  L.  ed.  1029;  Ducat  f.  Chi- 
cago, 10  Wall.  (U.  S.)  410,  19  L.  ed.  972 
[terming  48  111.  172,  95  Am.  Dec.  529] ;  Paul 
r.  Virginia,  8  Wall.  (U.  S.)  168,  19  L.  ed. 
367;  Ohio,  etc.,  R.  Co.  v.  Wheeler,  1  Black 
(U.  S.)  286,  17  L.  ed.  130;  Covington  Draw- 
bridge Co.  c.  Shepherd,  20  How.  (tl.  S.)  227, 
16  L.  ed.  896;  Lafayette  Ins.  Co.  c.  French, 
18  How.  {U.  S.)  404,  IS  L.  ed.  451 ;  Marshall 
V.  Baltimore,  etc.,  R.  Co.,  18  How.  (U.  S.) 
314,  14  L.  ed.  953 ;  Rundle  c.  Delaware,  etc.. 
Canal  Co.,  14  How.  (U-  S.)  80,  14  L.  ed.  335; 
Louisville,  etc.,  R.  Co.  v.  Letson,  2  How. 
(U.  6.)  497,  11  L.  ed.  353  [reviewing  and 
conlrotlinji  Vicksburg  Commercial,  etc..  Bank 
V.  Slocomb,  14  Pet.  (U.  S.)  00,  10  L.  ed.  354; 


U.  S.  Bank  o.  Deveaux,  S  Cranch  (U.  S.)  61, 
3  L.  ed,  38 ;  Strawbridge  v.  Curtise,  3  Cranch 
(U.  S.)  267,  2  L.  ed.  436] ;  Zambrino  v.  Gal- 
veston, etc.,  R.  Co.,  38  Fed.  449;  Pacitlc  R. 
Co.  V.  Missouri  Pae.  R.  Co.,  23  Fed.  665; 
Insurance  Co.  v.  New  Orleans,  1  Woods 
(U.  S.)  8G,  13  Fed.  Cas.  No.  7,052. 

Bee  10  Cent  Dig.  tit  "Citizens,"  g  18; 
and  CoBFosATionB ;  Kekovai.  of  Causes. 

11.  Black  L.  Diet;  RapaJje  &  L.  L.  Diet 
And  see  Abrigo  v.  State,  20  Tex.  App.  143, 
149,  15  S.  W.  408   [eiling  Bouvier  L.  Diet]. 

"  Citizenihip  it  a  status  oi  condition,  and 
is  the  result  of  both  act  and  intent.  An  adult 
person  cannot  become  a  citizen  of  a  state  by 
simply  intending  to,  nor  does  any  one  become 
such  citizen  by  mere  residence.  The  resi- 
dence and  the  intent  must  co-exist  and  corre- 
spond." Sharon  v.  Hill,  II  Sawy.  (U.  S.) 
291.  26  Fed.  337.  And  to  the  same  effect  sea 
Kemna  P.   Brockbaus,   10   Biss.   (U.   S.)    128, 

5  Fed.  762. 

12.  Abbott  L.  Diet.  223. 

Citiienship  is  distinfuiahed  from  "  citizen- 
ship of  domicile  "  and  "  judicial  citizenship  " 
in  U.  S.  V.  Damaud,  3  Wall.  Jr.  (U.  S.)  143, 
25  Fed.  Cas.  No.  14,918. 

13.  Lynch  v.  Clarke,  1  Sandf.  Ch.  (N.  Y.) 
683. 

Citiienahip  in  the  United  States  is  dis- 
tinguishable from  citizenship  in  a  state. 
U.  S.  V.  Cruikahank,  02  U.  8.  642,  23  L.  ed. 
688.     See  also  infra,  IT. 

14.  L*.  S.  Const.  Amendm.  I,  clause  t ;  and 
the  following  cases: 

Coli/'omia.— People  «.  De  U  Guerra,  40 
Csl.  311,  341. 

iCenlucitjf.— Hoskina  v.  Gentry,  2  Dnr- 
(Ky.)  286. 

Maryland.—  Baldwin  v.  Neale,  10  Gill  t  3- 
(Md.)  274;  Wever  P.  Baltrell,  6  Gill  4  J- 
(Md.)  335;  Yerby  v.  Lackland,  6  Harr,  k  J. 
(Md.)     448;     Shivers    f.    Wilson,    5    Harr. 

6  J.  (Md.)  130,  9  Am.  Dec.  497. 
Vir^nta. —  Com.  e.  Towles,  5  Leigh   (Vs.) 

743. 

United  Btatet.—  Scott  C.  Sandford,  10  How. 
(U.  S.)  303,  406,  15  L.  ed.  691;  Oassies  p. 
Ballon,  6  Pet  (U.  S.)  781,  8  L  ed.  573; 
Talbot  ».  Jansen,  3  Dall.  (U.  8.)  133,  I  L.  ed. 
540;  Ear  p.  Kinney,  3  Huffhes  (U.  S.)  9,  U 
Fed.  Cas.  No.  7,826,  7  Reporter  712,  3  Va. 
L.  J.  370. 

See  10  Cent.  Dig.  tit.  "  CitiBene,"  f  18. 

As  to  eSact  of  admisalon  of  tenitoi?  to 
statehood  see  infra.  III,  E. 

The  distinction  between  dtltenaUp  of  tb« 
United  States  and  dticenskip  of  a  sUte  is 
clearly  recognized  and  established.    Not  only 
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III.  CITIZEHSHIP.  HOW  ACQUIRED. 
A.  By  Place  of  Birth —  l.  WrraiM  Terbttohiai.  Conpimbs  — a.  General  Bole. 

Children  born  within  a  coDDtry,  of  parents  who  are  Bubject  to  the  jurifidictioa 
liiereof,  are  citizens  of  bqcIi  country ; "  and  this  inclDdes  children  bora  witliin 


KMj  a  nun  be  a  citiien  of  the  United  State* 
urithout  being  a  citizen  of  a  BU.te,  but  an  im- 
portant element  is  necesaaiy  to  convert  the 
fdrnwr  into  the  latter.  He  must  reside  within 
the  state  to  make  him  a  citizen  of  it,  but  it 
ii  onlj  necessBrf  that  lie  ahauld  be  bom  or 
Utuializcfi  in  the  United  States  to  be  a  citi- 
KB  of  the  Union.  Slaughter-Bouse  Casei, 
16  Wall  tU.  S.)  30,  21  L.  ed.  304.  We  have 
in  our  political  Bjstem  a  government  of  the 
I'nited  States  and  a  government  of  each  of  the 
■erera)  states.  Each  one  of  these  governments 
is  distinct  from  the  others,  and  each  has 
ciliKOB  of  its  own  who  owe  it  allegiance,  and 
vboM  rights  within  its  jurisdiction  it  must 
protect  The  same  person  may  be  at  tbe 
(ame  time  a  citizen  of  the  United  States  and 
>  citizen  of  tbe  state,  but  his  rights  of  citi- 
Kothip  under  one  of  these  govemmenta  will 
be  dinerent  from  those  he  hss  under  the 
other.  U.  S.  t>.  Cruikshank,  B2  U.  S.  S42,  83 
L  ed.  588.  See  also  ElmondorfT  r.  Canni- 
disel.  3  LJtt.  <Ky.)  472,  14  Am.  Dec  86, 
coiutruiag  Vit^nia  act  of  1779. 

Citiwiubip  in  tbe  United  Statea  without 
dtiMoship  in  the  atate.—  "A  person  may  be 
a  citizen  of  the  Unit«d  Stat«a,  and  not  a 
citizen  of  any  particular  State.  This  is  tbe 
condition  ol  eititena  residing  in  the  District 
d(  Columbia,  and  in  tbe  Territories  of  the 
United  States,  or  who  have  taken  up  a  resi- 
dtneeabroad."  PreDtisa  t.  Brennan,  2  Blatchf. 
lU.  a)  leS,  164,  10  Fed.  Cas;  No.  11,385. 
See  also  Hepburn  «.  EUzej,  2  Cranch  (U.  S.) 
445,  2  L.  ed.  332. 

{^ttzenship  in  tbe  state  without  dtiienaUp 
in  tbe  United  States. —  Although  a  state  in 
virtue  of  its  sovereignty  may,  within  its  own 
limits,  confer  citizenship,  yet  persons  so  ad- 
mitted to  citizenship  do  not  Uiereby  become 
citiseni  of  the  United  States,  where  accord- 
ing to  United  States  law  they  are  di»quali- 
tiat,  as  formerly  was  tbe  ease  of  members  of 
the  African  race,  from  receiving  it.  Uitchell 
c.  Wells,  37  Miss.  235 ;  Scott  c.  Sandford,  19 
How.  (U.  S.)  3»3,  15  L.  ed.  691;  Minneapolis 
r.  Reum.  66  Fed.  676,  12  U.  S.  App.  440,  0 
C.  C.  A.  31.  A  state  cannot  make  an  alien  a 
titiTcn  of  the  United  States.  This  can  be 
done  only  in  the  manner  preacribed  by  the 
iituralization  laws  of  congress.  Hence  the 
■tste  of  Minnesota  did  not  confer  United 
States  citieensbip  on  an  alien  who  had  de- 
dared  his  intention  to  become  a  citizen  by  per- 
mitting him  to  vote  at  state  elections  and  to 
boldface.  Lanz  o.  Randall,  4  Dill.  (U.  8.) 
4ZS.  14  Fed.  Cas.  No.  8,080,  14  Alb..  L.  J.  303, 
3  Centr.  L.  J.  688,  3  N.  Y.  Wkly.  Dig.  307,  24 
Pittsb.  Lee.  J.  (Pa.)  68.  And  to  the  same  effect 
fee  Jh  rs  Wehlitz.  16  Wis.  443,  84  Am.  Dec. 
TOO.  "A  person  who  is  a  citizen  of  the  United 
Statea  la  Mceaaarily  a  citiaen  of  the  partieu- 


lar  State  in  which  he  resides.  But  a  person 
may  be  a  citizen  of  a  particular  State  and 
not  a  citizen  of  the  United  States.  To  hold 
otherwise  would  be  to  deny  to  tlie  State  the 
highest  exercise  of  its  sovereignty,  the  right 
to  declare  who  are  its  citizens."  State  v. 
Fowler,  41  I^  Ann.  380,  381,  0  So.  002. 

Citiienabip  a  national  right. —  Tbe  right  of 
citizenship  aa  distinguished  from  alienage 
being  a  national  right  or  condition  (see  »a- 
pra,  1,  B),  it  pertains  to  the  confederated 
sovereignty  —  the  United  States  and  not  to 
the  individual  states.  Lynch  p.  Clarke,  1  Sandf. 
Ch.  (N.  Y.)  583.  A  citizen  of  the  United 
States   owes    his   primary   and   highest   alle- 

fiance  to  the  general  government  and  not  to 
is  particular  state.  Hence  a  citizen  of  one 
of  the  Confederate  states  who  adhered  to  the 
federal  cause,  retiring  to  loyal  territory  and 
remaining  there  during  the  war,  continued  to 
be  a  citizen  of  the  United  States,  notwith- 
standing the  secession  of  bis  own  state  and 
notwithstanding  his  intention  to  return 
thereto  after  the  cessation  of  hostilities. 
Planters  Bank  c.  St  John,  1  Woods  (U.  S.) 
586,  19  Fed.  Caa.  No.  11,208. 

16.  California. —  Thompson  t>.  Spray,  72 
Cal.  528,  14  Pac.  182. 

Connecticvt. —  New  Hartford  c  Canaan,  54 
Conn.  39,  5  Atl.  300. 

Uaaaachtuettt. —  Ainslie  v.  Martin,  9  Mass. 
454;  Kilham  v.  Ward,  2  Mass.  230,  205; 
Gardner  v.  Ward,  2  Mass.  244,  note  a. 

Uinneeotd. —  Stadtler  c.  School  Dist.  No. 
40,  71  Minn.  311,  73  N.  W.  958. 

Xtvada. —  Golden  Fleece  Gold,  etc.,  Min. 
Co.  V.  Cable  Conaol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312,  336. 

New  Jertey. — Benny  p.  O'Brien,  58  N.  J.  L, 
36,  32  Atl.  eS6i  Coxe  e.  Gulick,  10  N.  J.  L. 
3S0. 

JieiB  York. —  Mnnro  C.  Merchant,  28  N.  Y. 


Morey,  10  Johns.  {N.  Y.(  69;  Lynch  v.  Clarke, 
1  Sandf.  Ch.   (N.  Y.)  583. 

Texa».~Ex  p.  Blumer,  27  Tei.  734,  741 
iaiting  1  Bl.  Cornm.  306;  Story  ConH.  L. 
f  48]. 

Virginia. —  Bardzas  v.  Hopkins,  2  Rand. 
(Vtt.)   270. 

■  United  8tate».~V.  8.  v.  Wong  Kim  Ark, 
log  U.  S.  049,  655,  18  S.  Ct.  456,  42  L.  ed. 
890;  Shanks  c.  Dupont,  3  Pet.  (U.  S.)  242,  7 
L.  ed.  666;  Inglis  v.  Sailor's  Snug  Harbor,  3 
Pet.  (U.  S.)  08,  156,  7  L.  ed.  617;  U.  S.  p. 
Rhodes,  1  Abb.  (U.  S.)  28,  41.  27  Fed.  Cas. 
No.  16,151,  1  Am.  L.  Reg.  N.  S.  233.  1  Am. 
L.  T.  Rep.  (U.  S.  eta.)  22;  Eb  p.  Chin  King, 
13  Sawy.  (U.  S.)  333,  35  Fed.  354;  10  Op. 
Atty.-Gen.  (U.  S. )  382.  329.  328,  321;  9 
Op.  Atty.-Gen.  (U.  S.)  373;  U.  S.  Rev.  Stat. 
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the  limits  of  the  United  States  of  ChiDese  parents  domiciled  in  this  conntrj,'* 
but  it  does  not  necessarily  inclnde  the  children  born  in  this  conntiy  of  ludiao 
parents." 

b.  Exception  to  Bule.'^  A  child  bcrn  of  alien  enemies  in  a  state  of  active 
warfare  against  the  nation  witbin  whose  territorial  limits  the  birth  ocenrs  is  not 
considered  as  having  been  bom  within  the  national  allegiance  and  hence  is  an 
alien." 

2.  Law  op  the  Flag.  Children  born  on  shipboard  are  considered  as  being 
bom  within  the  allegiance  of  the  countrj  whose  Sag  covers  the  vesseL*' 


(1BT8),  %  1992.  "All  peTsona  bora  or  natu- 
ralized in  the  Uaited  States,  and  subject  to 
the  jurisdiction  thereof,  ftre  citizeuB  of  the 
United  States  and  of  the  State  wherein  they 
reside."     U.  S.  Const.  Amendm.  XIV. 

England. —  Calvin's  Case,  7  Coke  la,  18a; 
Dyer  224a  i  1  Bl.  Comm.  366. 

See  10  Unt.  Dig.  tit.  "  Citizens,"  S  2;  and 
Bouvier  L.  Diet,  [quoted  in  State  v.  Fair- 
lamb.  121  Mo.  137,  150,  26  S.  W.  686;  SUte 
V.  Howard  County  Ct.,  00  Mo.  593,  698,  2 
S.  W.  788];  Cockbum  Nationality,  7;  Rawle 
Const.  United  States,  80. 

"  The  fundamental  pilndple  of  the  common 
law  with  regard  to  English  nationality  was 
birth  within  the  allegiance,  also  called  '  1i- 
gealty,'  '  obedience,'  '  faith,'  or  '  power  '  of  the 
King.  The  principle  embraced  all  persona 
born  within  the  King's  allegiance  and  sub- 
ject to  his  protection.  Such  allegiance  and 
protection  were  mutual  —  as  expressed  in  *ie 
maxim,  ■proteotia  trakit  tubjectionem  »ub- 
jeolio  pTolectionem  —  and  were  not  restricted 
to  natural- bom  subjects  and  naturalized  sub- 
jects, or  to  those  who  had  taken  an  oath  ol 
allegiance;  but  were  predicable  of  aliens  in 
amity,  so  long  as  they  were  within  the  King- 
dom. Children  bom  in  England  of  such 
aliens  were  therefore  natural -bom  subjects." 
U.  S.  p.  Wong  Kim  Ark,  168  U.  8.  640.  866,  18 
S.  Ct.  466,  42  L.  ed.  BBO.  A  somewhat  curi- 
ous case  illustrative  of  the  atrictaeHS  of  the 
common-law  rule  is  that  of  ^neas  McDonald. 
Although  born  in  Scotland,  he  was  removed 
while  an  infant  to  France,  where  he  received 
his  education  and  where  he  fixed  his  domicile. 
Being  captured  while  engaged  in  warfare 
against  Great  Britain,  acting  as  a  French 
military  ofScer,  the  English  courts  adjudged 
him  guilty  of  high  treason.  Macdonald's 
Case,  18  How.  St.  Tr.  8.58. 

16.  fn  re  Wong  Kim  Ark,  71  Fed.  3B2  [a;- 
firmed  in  169  U.  S.  649,  18  S.  Ct,  456,  42 
L.  ed.  690,  construing  U.  S.  Const.  Amendm. 
XIVl;  Lem  Hing  Dun  c.  U.  S.,  49  Fed.  148, 
7  U.  S.  App.  31,  I  C.  C.  A.  210;  Gee  Fook 
Sing  v.  U.  S.,  49  Fed.  148,  7  U.  8.  App.  27, 
1  0.  C.  A.  211;  In  re  Wy  Shing,  13  Sawy. 
(U.  S.)  630,  36  Fed.  563;  In  re  Yung  Sing 
Hee,  13  Sawy.  (U.  S.)  462,  36  Fed.  437; 
Em  p.  Chin  King,  13  Sawy.  (U.  S.)  333,  36 
Fed.  364;  In  re  Look  Tin  Sing,  10  Sawy. 
(U.  S.)  353,  21  Fed.  906. 

IT.  See,  generally,  iNDlANa, 

A  child  of  Indian  parenta  who  have  not  re- 
nounced tril)al  relations  ia  not  a  citizen  where 
be  is  not  taxed  or  naturalized  or  otherwise 
recognized  as  a  citizen  of  the  state  or  by  the 
[III,  A,  I,  a] 


United  States.  Elk  v.  Willcins,  112  U.  S.  94, 
9  S.  Ct.  41,  28  L.  ed.  643 ;  U.  S.  o.  Crook,  5 
Dill.  (U.  S.)  463,  25  Fed.  Caa.  No.  14,891; 
Ex  p.  Reynolds,  5  Dill.  (U.  S.)  394,  20  Fed. 
Cas.  No.  11,719,  18  Alb.  L.  J.  8;  B»  p.  Ken- 
yon.  6  Dill.  [U.  S.)  385,  14  Fed-  Cas.  No. 
7,720;  U.  S.  t>.  Osbom,  6  Sawy.  (U.  S.)  406, 
2  Fed.  68;  McKay  v.  Campbell,  2  Sawy. 
(U.  S.)  118,  16  Fed.  Cas.  No.  8,840,  B  Am. 
L.  T.  Rep.  (U.  S.  CU.)  407;  U.  S.  e.  Elm,  25 
Fed.  Cas.  No.  16.048,  2  Cine.  L.  Bui.  307,  23 
Int.  Kev.  Rec.  419;  7  Op.  Atty.-Gen.  (U.  S.) 
756. 

The  child  of  a  free  dtlMn  and  of  an  In- 
dian who  has  not  renounced  tribal  relations 
taiies  the  status  of  the  father  and  becomea 
citizen  or  Indian  in  accordance  with  such 
father's  condition.  U.  B.  v.  Ward,  42  Fed. 
320;  £«  p.  Reynolds,  5  Dill.  (V.  S.)  394,  20 
Fed.  Caa.  No.  11,719,  18  Alb.  L.  J.  8.  Aliter, 
however,  where  the  mother  was  a  slave,  in 
which  case  the  maxim  "  partus  Mequitur  ven- 
i«m "  applies.  Alberty  v.  V.  S.,  162  U.  S. 
499.  16  S.  Ct.  864,  40  L.  ed.  1061. 

18.  "  Birth  within  the  dominions  of  a  sov- 
ereign is  not  always  sufficient  to  create  citi- 
zensiiip,  if  tba  party  at  the  time  does  not  de- 
rive protection  from  its  sovereign  in  virtue 
of  his  actual  possession;  and,  on  the  other 
hand,  birth  within  the  allegiance  of  a  for- 
eign sovereign  does  not  always  constitut* 
allegiance,  if  that  allegiance  be  of  a  tem- 
porary nature  within  Uie  dominions  of  an- 
other sovereign.  Thus,  the  children  of  ene- 
mies, born  in  a  place  within  the  dominions 
of  another  sovereign  then  occupied  by  them 
by  conquest,  are  still  aliens;  Dut  the  chil- 
dren of  the  natives  bom  during  euch  Mm- 
porary  occupation  by  conquest  are,  upon  a 
reconquest  or  reoccupation  by  the  original 
sovereign,  deemed,  by  a  sort  of  postliminy, 
to  be  subjects  from  their  birth,  although 
they  were  then  under  the  actual  sovereignty 
and  allegiance  of  an  enemy."  Inglis  v.  Sail- 
or's Snug  Harbor,  3  Pet.  (U.  S.)  99,  166.  7 
L.  ed.  617. 

19.  Ingiis  V.  Sailor's  Snug  Harbor,  3  Pet. 
(U.  S.)  90,  155,  7  L.  ed.  617;  10  Op.  Atty.- 
Gen.  (U.  S.)  328;  Calvin's  Case,  7  Coke  la, 
18a;  and,  generally,  Auina. 

20.  SUdtter  v.  School  Dist.  No.  40,  71 
Minn.  311,  73  N.  W.  966.  A  person  bom  on 
a  vessel  fiying  the  United  States  flag,  of  par- 
ents who  are  citizens  of  that  country  and 
who  have  penetrated  within  foreign  territorial 
limits,  not  with  the  design  of  permanently  re- 
moving thitCier,  but  who  have  touched  there 
solely  in  the  courae  of  a  voyage,  ia  a  citizen 
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B.  By  ParontasTO — )■  Childrbh  of  CmzEns  —  a.  in  Oeneral.    The  foreiga- 
bom  children  of  a  citizen  are  tliemeelvee  citizens,"  and  in  the  application  of 

of  the  United  States.  U.  S.  c.  Gordon,  6 
BUtchf.  (U.  S.)  18,  26  Fed.  Caa.  No.  16,231. 

81.  ioaa.~~  State  c.  Adama,  45  Iowa  99,  £4 
Am.  Rep.  760. 

iraifw. —  Oldtown  o.  Bangor,  68  Me,  3S3. 

ifauacA<Mett«. —  Charlea  v.  Monson,  etc., 
Vig.  Co.,  17  Pick.   (Mbbb.)  to. 

?rn£>  EampthWe.—  Campbell  v.  Wallace,  12 
N.  H.  362,  37  Am.  Dec.  219. 

JTew  York. —  Ludlam  v.  Ludlam,  31  Barb. 
(N.  V.)  486  [a;^rffl0d  in  26  N.  Y.  366,  84  Am. 


D«.  1 

Soufk  CaroIJno.— Davis  p.  Hall,  1  Nott 
A  M.  (S.  C.)  202;  SaAportas  v.  De  U  Motta, 
10  Rich.  £q.  ( S.  C. )  38 ;  Kx  p.  Dupont,  Harp. 
Eq.  ( S.  C. )  6  I  reverted  on  other  grounds  in 
3  Pet.  (U.  8.)  242,  7  L.  ed.  666]. 

Fermont.— Albany  c.  Derby,  30  Vt.  718; 
Lyndon  o.  Danville,  28  Vt.  809. 

L'niled  filafM.^  Ware  v.  Wianer,  60  Fed. 
SlOi  Wolff  p.  Archibald.  4  UcCraiy  (U.  S.) 
681,  14  Fed.  369;  McKay  v.  Campbell,  2 
Sawy.  (U.  S.)  118,  16  Fed.  Caa.  No.  3,840,  6 
Adl  L.  T.  Rep.  (U.  S.  Cte.)  407 ;  13  Op.  Atty.- 
Gen.  (U.  S.)  89,  01;  U.  S.  Rev.  Stat.  (1878), 
I  1993. 

EngUnid.~In  re  Willoughby,  30  Ch.  D.  324, 
U  L.  J.  Ch.  1122,  63  L.  T.  Rep.  N.  S.  026,  33 
Wkly.  Rep.  850 ;  De  G«er  v.  Stone,  22  Ch.  D. 
1*3,  62  L.  J.  Cb.  67,  47  L.  T.  Rep.  N.  S.  434, 
31  Wkly.  Rep.  241;  Doe  V.  Jones,  4  T.  R. 
301;  Fitch  V.  Weber,  6  Hare,  61,  12  Jut. 
7B,  17  L.  J.  Ch.  73,  31  Eng.  Ch.  61 ;  Craw 
r.  Ramsey,  Vaugh.  281;  1  Bl.  Comm.  373; 
Coke    Litt.    8a;     1    Comyus    Dig.    641,    and 

Ste  10  Cent.  Dig.  tit.  "Citizens,"  i  9; 
Cockburn  Nationality,  7,  S;  2  Am.  L.  Reg. 

193. 

AppUcatioii  of  rale  in  Tarioiu  countries. — 
"Among  all  ancient  peoples  we  find  member- 
Bhip  in  a  giren  community  to  have  descended 
in  every  instance  as  a  birthright,  and  the 
MstuB  of  the  father  to  have  been  the  status 
of  the  child.  So  it  will  be  remembered  that 
the  children  of  Jewish  parents  bom  in  Kgypt 
mi%JewB  and  not  Egyptians,  and  at  Athens 
it  was  undoubt«d1y  true  that  the  term  '  J/t- 
tomiit,'  included  the  children  of  such  resi- 
dent foreigners  who,  although  permitted  to 
live  withiii  tlie  city  upon  the  payment  of  a 
yearly  tax,  were  allowed  none  of  the  political 
tnd  but  few  of  the  civil  righta  of  a  citizen 
of  that  democracy.  Indeed,  so  tar  was  the 
rule  carried  that  the  children  of  a  citizen  and 
1  stranger  were  deemed  bastards.  The  civil 
lav  as  to  citizenship  was  the  same,  since  it 
vu  only  the  children  of  parents,  both  of 
whom  possesMd  the  '  jui  connufiii'  (a  right 
enjoyed  by  none  but  citizens),  who  were  Ro- 
m*n  subjects.  Upon  the  rise  of  the  feudal 
■vatem,  however,  we  find  a  new  principle 
(Duikciated.  Man  being  deemed  a  slave  to  the 
soil,  it  was  only  just  that  his  status  should 
be  regulated  according^-  Therefore  by  the 
law  of  the  feudalists  we  And  the  status  of 
diUdien  govenieB  excluaivelj  by  the  place  of 


another  the  feudal  rule  that  so  much  con- 
tusion arises.  We  may,  therefore,  divide  the 
European  and  American  States  into  three 
groups:  First  —  Those  who  follow  the  civil 
law.  These  are  Qermsny,  Austria,  Sweden, 
Norway  and  Switzerland.  Second  —  Those 
who  observe  in  whole  or  in  part  the  doc- 
trines of  feudalism.  They  are  Portugal,  Den- 
mark  and  Holland.  The  majority  of  the 
South  American  States  also  takes  this  view. 
Third  —  Those  states  which  follow  a  mix«d 
rule,  compounded  of  both  Bystems.  These  are 
France,  Spain,  Belgium  and  Greece,  who 
while  regarding  the  child  of  an  alien  as  an 
alien,  give  him  the  right  on  attaining  ma- 
jority of  electing  which  nation  he  may  choose 
to  become  a  citisen  of,  and  in  Runsia  and 
Italy  a  rule  substantially  similar  is  in  force. 
Yet  in  all  civilized  states,  the  principle  is 
laid  down  with  greater  or  less  stringency, 
that  children  of  citizens  wherever  born,  are 
citizens  themselves."  4  Am.  Lawyer  346  [cit- 
ing Exodus,  c.  1 ;  Fustel  de  Coulanges,  L« 
Cite  Antique,  230;  Hall  Int.  L.  t  68  et 
teq.;  Mackenzie  Rom.  L,  p.  86;  Fennel  Greece 
111,  note  1;  Salkowski  Rom.  L.  (Whitefield's 
ed.)    163  and  notes;  Westlake  Priv.  Int.  L. 

S.  236].  A  few  years  later,  to  settle  the 
oubto  which  had  arisen,  26  Edw.  Ill,  c.  2, 
bestowed  upon  foreign-born  children  the  un- 
restricted power  of  succeeding  hy  descent  to 
the  lands  of  their  ancestors.  The  operation 
of  this  act  has  not  been  restricted  to  con- 
ferring the  power  of  inheritance  alone.  Ita 
scope  has  bran  broadened  so  as  to  permit  it 
to  confer  citizenship  itself.  Doe  c.  Jones, 
4  T.  H.  301.  As  early,  hon-ever.  as  IT  Edw. 
Ill  the  matter  was  brought  to  the  atten- 
tion of  parliament,  who  determined  that 
tbe  children  of  the  king  and  the  children  of 
those  in  the  king's  service,  although  foreign- 
bom,  were  capable  of  taking  by  inheritance, 
but  as  to  the  inheritability  of  all  others  so 
bom  they  declined  to  decide.  See  De  Geer  t>. 
Stone,  22  Ch.  D.  243,  245  note,  4  Am.  Lawyer 
343,  52  L.  J.  Ch.  67. 47  L.  T.  Rep.  N.  B.  434, 31 
Wkly.  Rep.  24.  Whether  this  enactment  was 
merely  declaratory  of  the  common  law  or  in- 
troduced a  new  rule  was  disputed.  Inde- 
pendently of  mere  historical  interest  the 
point  is  of  some  importance  in  this  country, 
since  in  the  absence  of  any  statutory  pro- 
vision regulating  the  matter,  the  citizenship 
of  foreign-born  childreik  is  to  be  determined 
by  tbe  common  law  anterior  to  the  passage 
of  the  act.  In  Bacon  v.  Bacon,  Cro.  Car.  601, 
children  so  born  were  adjudged  denizens,  and 
a  like  rule  was  followed  in  the  case  of  Colt's 
Case,  Dyer  224a,  note.  Under  the  statute 
of  6  Rich.  II.  c.  2,  prohibiting  (oontra  to 
Magna  Charta)  the  departure  from  the  realm 
wluout  license  "  of  all  manner  of  persons," 
the  forelgn-bom  children  of  subjects  trans- 
gressing this  rule  were  deemed  to  be  aliens 
(Hyde  v.  Hill,  Cro.  Bllz.  S),  but  wbere  par- 
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this  rule  it  is  wholly  immateri&l  whether  the  parents  are  citizens  by  birth  or 
naturalized  citizens.** 

b.  lUegltlmate  Children.  Illegitimate  children,  bom  abroad,  of  citizens  being 
nvUiva  JUii,  are  not  within  tlie  contemplation  of  section  1993  of  the  United 
States  Etevified  Statutes,  and  hence  are  not  themselves  citizens.^ 

2.  Childrbn  of  Ambassadors  and  Consuls.  Foreign-horn  children  of  ambassa- 
dors and  consuls  are  in  theory  born  within  the  allefpance  of  the  sovereign  power 
which  their  father  represents  and  hence  take  the  nationality  of  the  father.^ 

8.  Childrbn  op  Aubns.^  The  child  of  a  citizen  father  and  of  an  alien  mother 
is  a  citizen  :^  but  one  horn  of  an  alien  father  and  of  a  citizen  mother  is  not  a 


ents  had  complied  with  the  law  a  bod  »o  bora 
waa  permitted  to  succeed  to  the  inheritance 
{Bay  D.  Eaton,  Lit  C.  P.  23}.  And  the  in- 
heritability  of  foreign-bom  children  naa  been 
sustained  in  Collingwood  i;.  Pace,  1  Vent.  413, 
427.  In  Ludlam  v.  Ludlam,  2Q  N.  Y.  366,  84 
Am.  Dec.  193,  the  view  was  Uken  that  by  the 
common  law  foreign-bom  children  of  citizens 
were  ttiemselveB  citizens,  but  this  is  contrary 
to  the  great  weight  of  authority.  In  Calvin's 
Case,  7  Coke  la,  upon  which  their  decision 
was  almost  exclusively  based,  and  which  de- 
cided that  persons  born  in  Scotland  subse- 
quent to  the  union  of  that  kingdom  with 
England  were  British  subjects,  the  ratio  <I»- 
oidendi  appears  to  have  been  that,  upon  the 
accession  of  James  I,  the  two  countries  be- 
came (ho  far  as  the  theory  of  allegiance  was 
oonceraed)  one  kingdom,  so  that  being  born 
in  one  of  them  waa  equivalent  to  being  born 
in  the  other,  and  not  in  a  foreign  country.  4 
Am.  Lawyer  348.  See  also  33  k  34  Vict. 
C.  14;  7  £  B  Vict.  c.  W;  13  Qeo,  III,  c.  21 ;  4 
Geo.  II,  c.  21 ;  7  Anne,  c.  6. 

ForetEB-lMin  children  of  aUr*  parents. — 
One  bom  in  Canada  of  slave  parents  fugi- 
tives from  the  United  States  does  not  by  re- 
moval to  the  United  .states  become  a  citizen 
either  by  virtue  of  the  constitutional  amend- 
ments or  by  the  act  of  April  14,  1802  (2  U.  S. 
Stat,  at  h.  IBS)  making  citizens  of  the  chil- 
dren bom  abroad  of  parents  "  who  now  are  or 
have  been  citizens."  People  r.  Board  of 
Registration,  26  Mich,  el,  12  Am.  Rep. 
297. 

22.  Sasportas  r.  De  la  MotU,  10  Rich.  Eq. 
(8.  C.|   38. 

Child  of  nataraliied  dtiien. —  The  parents 
of  a  foreign-bom  offspring  need  not  them- 
selves be  native-born  in  order  to  confer  citi- 
zenship, since  the  child  of  a  naturalized  citi- 
zen bom  in  a  foreign  country  is  himself  a 
citizen.  Oldtown  c.  Bangor,  S8  Me.  363.  See 
also,  generally,  Aubn8. 

23.  Ouyer  r.  Smith,  22  Md.  239,  86  Am. 
Dec.  aso. 

Similarly  in  England,  the  children  of 
natural-bom  subjects  who  under  4  Geo.  II, 
c.  21,  are  to  be  considered  oatural-bom  sub- 
jects of  the  kingdom  must  have  been  legiti- 
mate from  birth  and  not  rendered  so  by  the 
subsequent  marria^  of  their  parents.  Shed- 
den  V.  Patrick,  L.  R.  I  H.  L.  So.  470, 
636. 

24.  Stadtler  r.   School  Dist   No.  40,   71 
[HI.  B.  I.  a] 


Minn.  311,  73  N.  W.  956;  Benny  v.  O'Brien, 
68  N.  J.  L.  38,  32  Atl.  896;  U.  S.  c.  Wong 
Kim  Ark,  16B  U.  S.  649,  655,  IS  S.  Ct.  450, 
42  h.  ed.  890;  Slaugbter-House  Caaee,  lU 
Wall.  (U.  S.)  36,  73,  21  L.  ed.  384;  Inglis  c. 
Sailor's  Snug  Harbor,  3  Pet.  (U.  S.)  98,  155. 

7  L.  ed.  617;  U.  S.  r.  Rhodes,  1  Abb.  (U.  S.) 
2B,  27  Fed.  Cas.  No.  16,151,  7  Am.  L.  Reg. 
N.  S.  233,  1  Am.  U  T.  Rep.  (U,  S.  Cta.)  22; 
In  re  Look  Tin  Sing,  10  Sawy.  (U.  S.)  353, 
21  Fed.  906;  McKs^  v.  Campbell,  2  Saw>-. 
lU.  S.)  lie,  16  Fed.  Cas.  No.  8,840,  6  Am. 
L.  T.  Rep.  (U.  S.  Cts.)  407;  Calvin's  Case,  7 
Coke  In.  18a;  1  Bl.  Comm.  373;  Cockbum 
Nationality  7;  2  Kent  Comm.  30. 

Children  of  mUiUry  officeis.— The  rule 
that  the  children  horn  abroad  of  ambassadors 
in  the  crown  of  England's  service  are  treated 
as  natural-bom  British  subjects  rests  upon 
the  principle  that  an  ambassador's  house  is 
part  of  his  sovereign's  realm.  Hence  it  has 
no  application  to  children  bom  abroad  of 
officers  in  the  military  service  of  the  crown. 
Such  children  are  not  subfects  when  neither 
their  father  nor  grandfather  were  natural- 
bom.  De  Geer  c.  Stone,  22  Ch.  D.  243,  52 
L.  J.  Ch.  57,  47  L.  T.  Rep.  N.  S.  434,  31  Wkly. 
Hep.  241. 

20.  Bee  also,  generally,  supra.  III,  A,  1. 

26.  Davis  c.  Hall,  1  Nott  AM.  (S.  C.) 
2»2. 

Maniage  of  alien  mother  to  dtiien. — 
Minor  children  of  foreign  parents  whose 
mother,  after  the  death  of  the  father,  marries 
a  citizen  become  citizens  themselves.  Kreitz 
V.  Behrensmeyer,  125  111.   141,  17  N.  E.  232, 

8  Am.  St.  Rep.  349.  See  also  infra.  III.  C: 
and  Brooke  Abr.  tit.  Denizen,  where  it  is 
said;  "If  an  Englishman  pass  the  sea  ai' ' 
marry  an  alien  woman,  by  this  the  wife  is 
of  the  King's   allegiance  and  the  issue  will 

27.  Davis  c.  Hall,  1  Nott  &  M.  (S.  C.) 
298;  Doe  c.  Jones,  4  T.  R.  300.  See  also 
Browne  r.  Dexter,  66  Cal.  39,  4  Pac.  913 
(holding  that  a  person  bom  in  a  foreign  state 
whose  father  waa  once  a  citizen  of  the  United 
States  but  has  renounced  his  allegiance  be- 
fore the  birth  of  his  son  is  not  a  citiien  of 
this  country)  ;  Manchester  v.  Boston,  16 
Mass.  23C  (holding  that  the  statute  of  the 
United  States  directing  that  children  of  such 
as  are  or  have  been  citizens  of  the  United 
States  shall  be  oitizens,  etc.,  does  not  extend 
to  children  of  those  who  kft  the  country  be- 
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C.  By  Harria^.  Ad;  woman  who  may  now  or  liereafter  be  married  to  a 
citizen  of  the  United  Btatee  and  wbo  might  heraelf  be  lawfully  naturalized  *  shall 
be  deemed  a  citizen,^  and  in  the  application  of  tliis  rale  it  is  wliolly  immaterial 
whether  the  hnaband  is  a  citizen  by  birth  or  a  naturalized  citizen.**     Nor  is  it 


fore  tbe  Declaration  of  IndependeuM).     See 
also,  generallj,  AuE^S,  2  Cjc  SG. 

88.  QmHficationa  of  lesldeace,  good  chu- 
actei,  etc.,  not  required. —  Under  U.  B.  IUt. 
Stat.  (187S),  t  1BD4,  an  alien  woman  nuirry- 
ia%  a  citizen  becomes  beraelf  a  citizen  and 
the  clanae  "  might  herself  be  lawfully  natural- 
ised "  does  not  require  that  she  ahall  have 
tbe  qnaMcations  of  residence,  good  character, 
etc,  as  in  caae  of  admissioii  to  citizenship 
in  a  jndicial  proceeding,  but  it  is  eufficieut 
thftt  she  is  of  the  claaa  or  race  of  persona 
who  maj  be  naturalized  under  existing  laws. 
Leonard  r.  Grant,  6  Sauy.  (U.  S.)  603,  6 
Fed.  11.  And  to  same  effect  see  Burton  v. 
BurtSD,  1  Abb.  Dec.  (N.  Y.)  271,  1  Eeyes 
(N.  Y.)  360;  Goodrich  e.  Ruasell,  48  N.  Y. 
177. 

Consent  oa  tbe  part  of  the  atate  to  which 
new  allepance  is  pledsed. —  Plaintiff  alle^d 
her  birth  in  the  state  of  Washington,  her 
inarriage  to  a  Britieh  subject  and  subsequent 
removal  to  British  Columbia,  and  averred 
that  by  such  inarriage  and  removal  she  had 
become  a  subject  of  Great  Britain.  It  was 
held  that  it  wu  necessary  to  confer  jurisdic- 
tion, that  she  should  aver  both  that  Canada 
iad  power  to  naturalize  citizena  and  the  par- 
ticular statute,  Hanford,  J.,  saying:  "A 
change  of  aHegiaoce  from  one  government  to 
another  can  only  be  ellected  by  the  voluntary 
action  of  the  subject  complying  fully  with  the 
conditions  of  naturalization  laws,  bo  that 
there  is  concurrent  action  and  assent  on  the 
part  of  both  tbe  subject  .and  the  government 
to  which  the  new  allegiance  attAches."  Jen- 
nei  V.  lAndes,  S4  Fed.  73,  74. 

28.  U.  8.  Bev.  Stat.  (187S},  i  1994.  See 
abo  the  following  cases: 

/lltnoit. —  Kreitz  c.  Bchrensmeyer,  126  111. 
141,  17  N.  E.  232,  8  Am,  St.  Rep.  349. 

ifitsouri. —  Gumm  v.  Hubbard,  97  Mo.  311, 
11  S.  W.  61,  10  Am.  St.  Rep.  312. 

Xeio  York. —  Luhrs  v.  Eimer,  80  N.  Y.  171; 
Habey  r.  Beer,  52  Hun  (N.  Y.)  306,  5  N.  T. 
Suppl.  334,  24  N.  Y.  St.  713;  People  v.  New- 
ell, 38  Hun   (N.  Y.)   78. 

yorlh  Carolina. —  Kane  t>.  McCarthy,  63 
N.  C.  2BB. 

Vnited  States.— Kelly  d.  Owen,  7  Wall. 
(U.  S.)  498.  19  L.  ed.  283;  Broadis  v.  Broadis, 
88  Fed.  951;  Ware  r.  Wisner,  50  Fed.  310; 
U.  S.  V.  Kellar,  11  Biss.  (U.  S.)  314,  13  Fed. 
K;  14  Op.  Atty.-Gen.  (U.  S.)  402. 

£»; land. —  The  same  rule  is  applied  in 
England.  Reg.  v.  Manning,  2  C.  &  K.  887,  01 
E.  C.  L.  887 ;  Bacon  v.  Bacon,  Cro.  Car.  801 ; 
Collingwood  r.  Pace,  Vent.  413,  422;  7  4  8 
7ict  c,  66,  i  16;  Brooke  Abr.  tit.  Denizen. 
See  10  Cent.  Dig.  tit.  "  Citizens," 
CitiieiiaMp  of  wife  follows  that  of  her 
tubmd,  even  thoujrh  she  resides  in  a  for- 
eign conntry.  Kircher  o.  Murray,  64  Fed. 
iil;   Ware  v.  Wisner,  60  Fed.  310. 


llanlag«  of  dtiien  woman  witk  alien. — 
U.  S.  Kev.  Stat.  (1S78),  f  1994,  does  not  au- 
thorize any  inference  that  eongress  int«nded 
to  declare  the  converse  proposition,  viz.,  that 
A  citizen  woman  by  marriage  with  an  alien 
should  become  an  alien,  nor  will  the  principle 
that  the  domicile  of  the  wife  is  controlled  by 
that  of  the  buBbuiid  obviate  the  necessity  uf 
an  actual  removal  from  the  country  of  a  citi- 
zen woman  married  to  an  alien,  in  order  to 
effect  her  expatriation,  that  statute  not  being 
a  declaration  of  tlie  general  consequences  of 
marriage,  but  being  in  furtherance  of  the  uni- 
form policy  of  the  government  of  the  United 
Stales  to  increase  immigration  by  encourag' 
ing  the  naturalization  uf  citizena.  Comitis 
D.  Parkerson.  56  Fed.  556,  22  L.  R.  A.  148. 
In  Beck  i;.  McGillis,  9  Barb.  [N.  Y.)  3B, 
however,  it  is  held  that  marriage  with  an 
alien,  even  though  coupled  with  the  fact  of  re- 
moval, will  not  deprive  the  wife  of  citizenship. 
A  native  of  Charleston  who  married  a  Britiui 
officer  in  1781  during  a  temporary  and  hostile 
occupation  of  the  city  by  the  British  and  sub- 
eequently  went  to  England  with  him  and  r«- 
mained  there  until  her  death  did  not  by  such 
marriage  cease  to  be  a  citizen  of  South  Caro- 
lina. Her  withdrawal  to  England,  however, 
and  her  permanent  allegiance  to  the  side  of 
the  enemies  of  the  state  down  to  the  time  of 
the  treaty  of  peace  in  17S3  operated  as  a 
virtual  dissolution  of  the  native  allegiance. 
The  marriage  alone  did  not  produce  that 
effect,  for  marriage  to  an  alien  produces  no 
dissolution  of  the  native  allegiance  of  the 
wife,  although  marriage  coupled  with  re- 
moval from  the  country  is  competent  to 
efTectuate  this  result.  Shanks  r.  Dupont,  3 
Pet.  (U.  S.)  242,  7  L.  ed.  600.  "By  the  sev- 
eral statutes  of  America,  France,  and  Great 
Britain,  the  marriage  of  a  citizen  of  sucb 
country  with  an  alien  wife  confers  upon  the 
latter  the  citizenship  of  the  husband;  and 
this  policy  of  three  great  powers,  in  connec- 
tion .with  section  1999  of  the  Revised  Stat- 
utes which  proclaims  that  expatriation  is  an 
inherent  right,  establishes  that  the  political 
status  of  the  wife  follows  that  of  her  husband 
with  the  modification  that  there  must  be  with- 
drawal from  her  native  country,  or  equiva- 
lent act  expressive  of  her  election  to  renounce 
her  former  citizenship  as  a  consequence  of  her 
marriage."  Ruckgaber  v.  Moore,  104  Fed. 
947,  948.  See  also  15  Op.  Atty.-Gen.  [U.  S.) 
699;  10  0pp.  Atty.-Gen.   [U.  S.|   321. 

30.  An  alien  woman  whose  husband  became 
a  naturalized  citizen  of  the  United  States, 
thereby  herself  liecame  a  citizen,  although  slie 
may  have  been  living  at  a  distance  from  her 
husband  for  years  and  may  never  have  come 
into  the  United  States  until  after  his  death. 
Headman  v.  Rose,  63  Ga.  458.  See  also 
Kelly  V.  Owen,  7  Wall.  (U.  B.)  406,  19  L.  ed. 
283. 

[III.  C] 
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cs^ntial  in  applying  this  rnle  that  the  citizenship  of  the  hneband  exist  nt  the  time 
of  tlie  marriage,*' 

D.  By  Cession  of  Teiritory.  Upon  the  transfer  of  territorial  sovereignty 
from  one  nation  to  another  thu  allegiance  of  the  inhabitants  of  tlie  ceded 
districts  who  continue  to  dwell  there  is  transferred  to  the  government  to  whicb 
the  cession  has  been  made.*"     Their  etatna  as  citizens  "*  is  governed  by  the  terms 


31.  Headman  c.  Rote,  S3  Qa.  458 ;  Renner 
e.  MOlkr.  44  N.  Y.  Super.  Ct.  535;  Kelly  P. 
Owen,  7  Wall.  (U.  S.)  496,  19  L.  ed.  283, 
where  it  is  said  that  whenever  a  woman  is  in 
%.  itate  of  marriage  to  a  citizen,  whether  his 
eitizenahip  existed  before  or  after  his  mar- 
rJMe,  sb«  becomes  by  that  fact  a  citinn  also. 

KMumptiOii  of  foiei^n  alleglaiice  on  re- 
manUKB  to  an  alien. —  An  alien  woman  who 
had  once  become  a  cltixen  of  the  United  States 
,  which  marriage 
lay  resume  her  all 
giance  by  marriage  to  an  unnaturalized 
native  of  her  own  country,  and  thia  even 
though  her  second  husband  continues  to  re- 
Bide  within  the  limits  of  the  United  SUtes. 
PMuignot  e.  Detroit,  16  Fed.  211. 

38.  ^labotna. —  Tannis  v.  St.  Cyre,  21  Ala. 
440. 

California. —  People  v.  De  la  Querra,  40 
Cal.  311 ;  People  V.  Naglee,  1  Cal.  232,  52  Am. 
Dec.  312. 

Louitiana. —  U.  8.  r.  laverty,  3  Mart. 
<La.)  733;  Desbois' Case.  2  Mart.   (La.)   184. 

Maint. —  (hilnion  of  Justices,  6S  Me.  689, 
S91,  where  it  is  said;  "The  inhabitants  of 
territory  oeded  from  one  government  to  an- 
other are  collectively  naturalised,  and  havo 
all  the  rights  of  natural  bom  subjects  by 
mere  force  of  the  cession  of  the  soil  without 
the  necessity  of  anything  being  erpresaed  to 
that  effect." 

Mat*achu»etU. — Ainslie  c.  Martin,  9  Mass. 

Michigan.—  Crane  v.  Reeder,  2S  Mich.  308. 

Nem  York. — Muuro  v.  Merchant,  2S  N.  Y.  9, 

Penntplvania. —  Harrold's  Case,  2  Pa.  L.  J, 
Bep.   no. 

Texas.—  Barrett  r.  Kelly,  31  Tex.  478. 

United  State*. —  The  Diamond  Rin^s,  1S3 
v.  S.  176,  22  S.  Ct.  59,  46  L.  ed.  138 ;  Downea 
V.  Bidwell,  182  U.  8.  244,  21  S.  Ct.  770,  4G 
L.  ed.  1088;  Boyd  c.  Nebraska,  143  U.  S.  135, 
12  8,  Ct.  376,  36  L.  ed.  103 ;  U.  8.  p.  Perche- 
man.  7  Pet.  (U.  6.)  SI,  8  L.  ed.  604;  Inglis 
V.  Sailor's  Snug  Harbor,  3  Pet.  (U.  8.)  99, 
15S,  7  L.  ed.  617 ;  American  Ins.  Co.  p.  Three 
Hundred  and  Fifty  Six  Bales  of  Cotton,  1 
Pet.  (U.  8.)  511,  7  L.  ed.  242;  Mcllvaine  v. 
Coxe,  4  Cranch  (U.  S.)  209,  2  L.  ed.  598; 
Bahuaud  v.  Bize,  105  Fed.  485:  Tohin  e. 
Walldnshftw,  McAIl.  (U.  8.)  1B«.  23  Fed.  Caa. 
No.  14,070. 

See  10  Cent.  Dig.  tit.  "  CitiMUS,"  |  4. 

Inhabitants  of  the  District  of  Columbia 
upon  its  separation  from  the  states  of  Vir- 
ginia and  Maryland,  ipsa  facto  ceased  to  be 
citizens  of  those  states  respectively.  Reily  o. 
I^mar,  2  Cranch   (U.  8.)   344.  2  L.  ed.  300. 

In  the  case  of  one  not  a  citiien  of  M  terri- 
tory ceded  at  the  time  of  cession  a  transfer 
of  alli^ance  will  not  result  Contxen  v. 
[HI.  C] 


U.  8.,  179  U.  S.  191.  21  8.  Ct.  98,  46  L.  ed. 
14B  {affirming  33  Ct.  CI.  475,  and  diitinguiaK- 
<n9  Boyd  v.  Nebraska,  143  U.  S.  135,  12  S.  Ct. 
376,  36  L.  ed.  103]. 

Where  a  citicen  la  domiciled  in  a  fateign 
country  at  the  time  of  the  acquisition  of  the 
territory  of  his  country  by  conquest,  it  has 
been  held  that  hia  alliance  was  transferred 
to  the  conqueror.  Brown's  Case,  5  Ct.  CI. 
571,  where  it  was  unaaccessfully  urged  that 
the  citiien  became  "  a  man  witiiout  a  court- 
ttj." 

33.  Bee  cases  cited  supra,  note  32.  "  The 
territory  in  question  beinf;  acquired  by  treaty, 
the  government  transf erring  it,  ceases  to  have 
any  jurisdiction  over  it.  It  no  longer  owes 
protection  to  those  reaiding  upon  it  and  they 
no  longer  owe  it  alliance.  The  inhabitants 
residing  upon  the  territory  transferred  have 
the  right  of  election.  They  may  remove  from 
the  territory  ceded  if  they  prefer  the  govern- 
ment ceding  the  territory.  If  they  elect  to 
remain,  their  allegiance  is  at  once  due  to  the 
government  to  which  the  cession  has  been 
made  and  they  are  entitled  to  the  correspond- 
ing right  of  protection  from  such  govern- 
ment."   Opinion  of  Justices,  68  Me.  589,  691. 

InluibitantB  of  Porto  Eco. —  Under  a  pro- 
vision of  the  treaty  by  which  Spain  ceded  to 
the  United  States  Porto  Rico  and  other 
Islands,  that  the  "  civil  rights  and  political 
status  of  the  native  inhabitants  .  .  .  shall 
be  determined  by  the  congress,"  Porto  Rteo 
did  not  become  an  integral  portion  of  the 
United  States  nor  did  the  inhabitants  of  the 
islands  become  citizens.  "  The  treaty  vcata 
the  sovereignty  over  the  island  in  the  United 
States,  but  postpoqes  chanties  in  the  relations 
of  its  people,  and  in  its  relations  to  the  body 
politic,  until  congress  shall  determine  what 
relations  shall  be  best  suited  to  the  condi- 
tions of  its  inhnhitants  and  to  the  welfare  of 
the  United  States."  After  reviewing  previous 
treaties  by  which  territory  was  ceded  to  the 
United  States,  in  each  of  which  there  exists 
a  provision  regulating  the  status  of  the  in- 
habitanta.  it  is  held  that  mere  cession  does 
not  have  the  effect  of  inafcing  the  inhabitonta 
of  the  ceded  territory  citizens,  in  the  absence 
of  a  special  provision  in  the  treaty  and  sup- 
plementary congressional  legislation.  Whether 
citizenship  could  be  conferred  by  the  former 
alone  without  the  latter  is  left  undecided,  the 
court  merely  holding  that  in  the  absence  of 
both  the  mere  fact  of  acquiring  title  to  the 
soil  and  dominion  over  it  cannot  alter  the 
status  of  the  inhabitants.  Ooetw  t>.  U.  8., 
103  Fed.  72  [affirmed  in  182  U.  8.  221,  21 
8.  Ct.  742,  46  L.  ed.  1066].  And  see  Peopl« 
D.  Board  of  Inspectors.  32  Miac.  (N.  Y.)  634, 
67  N.  Y.  Suppl.  236. 

Peraons  bom  in  the  Unit«d  Statei  prior  to 
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of  the  treaty  between  the  reapective  countries  and  by  snpplementary  congressional 
legislation. 

E.  By  Admission  to  Statehood  in  the  Qnlon.  The  admission  of  a  terri- 
tory on  an  eqnal  footing  with  the  original  states  involves  the  adoption  as  citizens 
of  the  United  States  of  those  whom  congress  makes  members  of  the  political 
comraanity,  and  who  are  recognized  as  such  in  the  formation  of  the  new  state 
with  the  consent  of  congress." 


the  independence  thereof. —  "  The  rule  as  to 
Ihe  point  of  time  at  which  the  American 
antfnaJi  ceaaed  to  be  British  Bubjects,  differs 
in  this  country  and  in  England,  ae  established 
by  the  courts  of  justice  in  the  respective 
countries.  The  English  rule  is  to  take  the 
date  o£  the  Treaty  of  Peace  in  1783.  Our 
rule  is  to  taJce  the  date  of  the  Declaration  of 
Independence.  And  in  the  application  of  the 
rule  to  different  cases,  eotae  difference  in  opin- 
ion may  arise.  The  settled  doctrine  of  this 
anrntiy  is,  that  a  person  born  here,  who  left 
the  country  before  the  Declaration  of  Inde- 
pendence and  never  returned  here  became 
thereby  on  alien,  and  incapable  of  taking 
lands  subsequently  by  descent  in  this  country. 
.  .  .  Prima  facie,  snd  as  a  general  rule, 
the  character  in  which  the  American  antenati 
are  to  be  considered  will  depend  upon,  and 
be  determined  by,  the  situation  of  the  party 
ind  the  election  made  at  the  date  of  the 
Declsnttion  of  Independence,  according  to  our 
rule,  or  the  Treaty  of  Peace  according  to  the 
BritlBh  rule.  But  this  general  rule  must 
Dceessarily  be  controlled  by  special  circum- 
Etacces  attending  particular  casce.  And  it 
the  right  of  election  is  at  all  admitted,  it 
must  be  determined  in  most  caaes  by  what 
took  place  during  the  struggle,  and  between 
Uie  Declaration  of  Independence  and  the 
Treaty  of  Peace."  Inglis  r.  Bailor's  Snug 
Hsrbor.  8  Pet.  (U,  8.)  W,  121,  7  E.  ed.  617. 
See  also  Calais  v.  Marahfield,  30  Me.  611; 
Munro  t.  Merchant.  2B  N,  V.  9;  Young  O, 
Peck,  21  Wend.  (N.  Y.)  389;  Chanet  v.  Ville- 
ponteaui,  3  McCord  |S.  C.)  29;  Doe  e.  Ack- 
lam.  2  B.  *  C.  779,  9  E.  C.  L.  337 ;  and,  gen- 
trally,  AunnB.  2  Cyc.  80,  note  10.  But  see 
■a  apparently  laying  down  the  rule  that  the 
period  of  choice  was  the  date  of  the  treaty 
of  peace.  Shanks  p.  Dupont,  3  Pet.  (U.  S.) 
242,  T  L.  ed.  &86;  Manchester  o.  Boston,  10 
Mass.  230:  Den  v.  Brown,  7  N.  J.  L.  306; 
Otmt  p.  Hoag,  3  Hill  (N.  Y.)  79.  Cimtra, 
that  one  bom  in  Massachusetts  before  the 
Declaration  of  Independence  does  not  become 
■n  alien  merely  by  removal  to  British  do- 
iDRins  prior  to'  1770.  Ainslie  v.  Martin,  9 
Mrss.  454.  But  mere  absence  from  the  coun- 
try begnn  after  the  Revolutionary  war  and 
tenninating  prior  to  the  treaty  of  peace  will 
not  be  sufficient  to  constitute  alienage  when 
there  was  a  constant  intention  to  return. 
Kilham  o.  Ward.  2  Mass,  230.  See  also 
Aliibb,  2  Cyc.  80,  note  10. 

One  who  arrived  in  the  United  States  anb- 
•equent  to  the  Dedaratian  of  Independence 
bat  prior  to  the  treaty  of  peace  and  con- 
tinued to  retdde  here  after  the  last  named 
event  is  a  citizen.    Moore  v.  Wilson,  10  Yerg. 


(Tenn.)  400.  See  also  Cummington  v.  Spring- 
field, 2  Pick.  (Mass.)  394;  and  Ai.iEKa,  2 
Cyc.  90,  note  10, 

Keddenti  in  Texas  at  the  tim<  of  the 
Declaration  of  Independence  of  the  republic 
thereby  became  citizens  of  the  new  republic. 
Kilpatrick  o.  Sieneroa,  23  Tex.  113;  Hardy 
V.  De  Leon,  6  Tex.  211.  Compare  Kircher  C. 
Murray,  B4  Fed.  617. 

Naturalised  dtliena  reanme  theii  farmer 
allesiance. —  While  the  transfer  of  territory 
from  one  nation  to  another  results  in  a  cor- 
responding transfer  of  allegiance  on  the  pitrt 
of  the  inhabitants  from  the  old  to  the  new 
sovereignty,  a  naturalized  citizen  (who  owes 
an  allegiance  purely  voluntary  or  statutory) 
when  released  by  the  ceding  power,  resumes 
his  original  status.  Hence  a  British  subject 
residing  in  California  who  had  become  s 
naturalised  citizen  of  Mexico,  upon  the  ces- 
sion of  California  did  not  thereby  become  a 
citieen  of  the  United  States,  but  was  re- 
mitted to  his  original  all^iance  to  Great 
Britain.  Tobin  ».  Walkinshaw,  McAll.  (U.  8.) 
186,  23  Fed.  Cas.  No.  14,070. 

Treaty  of  Guadaloupe  HidaI|[o. —  The  con- 
vention with  Mexico  concluded  Feb.  2,  1843 
(9  Stat,  at  L.  922,  929),  by  which  the  ter- 
ritory of  New  Mexico  was  ceded  to  the  United 
States,  gave  the  right  to  citizens  of  the  terri- 
tory  to  elect  within  one  year  whether  they 
would  continue  to  be  Mexican  citizens.  If 
no  election  were  made  they  were  considered 
to  have  elected  to  be  United  States  citizens. 
The  character  of  Mexican  citizenship  was  not 
changed  during  the  year.  A  Mexican  who 
did  nothing  and  remained  in  the  territory  at 
the  end  of  that  time  became  an  American,  but 
his  naturalization  dated  onlv  from  the  end  of 
the  year.  Vallejos  p.  U.  S".,  36  a.  01.  489. 
The  declaration  of  intention  to  retain  Mexi- 
can citizenship  could  not  be  made  privately. 
It  was  necessary  to  be  mode  before  some 
court,  officer,  tribunal,  or  public  authority 
who  should  preserve  the  evidence  of  it.  Carter 
p.  Territory,  1  N.  M.  317 ;  Quintana  v.  Tomp- 
Una,  1  N.  H.  29.  The  eighth  section  of  the 
treaty  giving  the  right  to  Mexicans  "  now 
established  in  territories  previously  beion;,'- 
ing  to  Mexico,  and  whiclj  remain  for  the 
future  within  the  limits  of  the  United  States  " 
of  continuing  their  Mexican  citizenship  or 
liecoming  citizens  of  the  United  States  did 
not  refer  to  Texas  which  had  for  many  years 
existed  and  been  acknowledged  as  a  separate 
republic  and  aa  a  separate  state  had  been 
admitted  into  the  Union.  McKinney  v, 
Saviego,  19  How.   (U.  S.)   235,  15  L.  ed.  366. 

34.  Boyd  v.  Nebraska,  143  U.  S.  136,  12 
S.  Ct.  376,  36  L.  ed.  103  [reversing  31  Nebr. 
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P.  By  Natoralization.    Aliens  may  become  citizeos  \>y  process  of  natoratiza- 
tioQ  under  statDtee  enacted  for  that  purpose.* 

IV.  HOW  LOST  — EXPATRIATION." 

A.  Rlgrht  of  EzpatPlatlon.     At  commou  law  it  was  firmly  establisbed  tliat 

no  citizen  or  Bubject  possessed  the  power  of  throwing  off  his  allegiance  witiiont 

the  sovereign's  consent."     The  courts  of  this  conntry,  however,  began  at  an  early 

date  to  question  this  doctrine,"  and  now  expatriation  is  recognized  as  a  nataral 


«82,  48  N.  W.  739,  61  N.  W.  602],  whew  it 
-  -w&B  held  that  the  admisiioa  of  the  at«t«  bad 
th«  effect  of  naturalization.  See  optnioa  of 
Catron.  J.,  in  Scott  v.  Sandford,  19  How. 
(U.  8.)  363,  15  L.  ed.  691,  also  the  atatement 
of  Brown,  J.,  in  Bolln  v.  Nebraska,  178  U.  8. 
63,  20  S.  Ct.  287,  44  L.  ed.  332,  and  of  San- 
bom,  J.,  in  Minneapolis  v.  Reum,  66  Fed.  G7S, 
680,  12  U.  S.  App.  446,  6  C.  C.  A.  31.  But 
corn-pare  Contien  v.  U.  S.,  ITfl  U.  S.  IBl,  196, 
21  S.  Ct.  98,  46  L.  ed.  148  [affirming  33  Ot. 
CI.  476,  dUtinguishing  Boyd  v.  Nebraska,  143 
U.  S.  135,  12  S.  Ct,  375,  30  L.  ed.  103],  hold- 
ing that  an  alien  who  bccoine  a  resident  of 
the  republic  of  Texas  in  1846,  a  short  time 
prior  to  its  anne^tation,  did  not  become  a 
citixen  of  the  United  States,  Puller,  C.  J.,  re- 
marking: "The  cane  before  ua,  however,  is 
not  one  of  a  treatj"  of  cession,  or  relating  to 
a  territory  of  the  United  States,  and  involv- 
ing the  construction  of  acts  nf  Congress  for 
its  government,  or  of  enabling  acts  for  its 
admission.  Contzen.  as  we  have  Bnid,  naa  a 
minor  at  the  time  Texas  was  admitted.  If 
he  had  elected,  when  he  attained  his  majority, 
to  become  a  citizen  of  the  United  States,  the 
way  was  open  t«  him." 

This  was  the  effect  of  the  admission  of 
Loiriaiana  into  the  Union.  U.  S.  p.  Laverty, 
3  Mart.  {La.)  733;  Deabois'  Case,  2  Mart. 
(La.)  184.  -Vontra,  State  c.  Primrose,  3  Ala. 
S46.  holding  that  one  who  removed  to  the  ter- 
ritory of  I^ouisiana  after  the  treaty  of  Paris 
in  1803,  but  before  the  admission  of  that  ter- 
ritory as  a  atat«,  did  not  by  such  admisaion 
become  a  citizen  of  the  United  States. 

All  of  tbe  inhabitants  of  the  territory  of 
Nebraska,  who  had  theretofore  declared  their 
intention  to  become  citizens,  were,  by  the  act 
of  adiriisHion  of  that  state  into  the  Union, 
naturalized  as  citizens  of  the  United  Btatea. 
Bflhuaud  v.  BiEe,  105  Fed.  485. 

By  the  admiuion  of  the  republic  of  Texas 
on  an  equal  footing  with  the  original  states 
all  oitirens  of  the  United  States  reaiaing  in 
Texas  became  citizens  of  the  new  state  sad 
their  alienage  to  the  republic  was  deter- 
mined. Barrett  v.  Kelly,  31  Tex.  476;  Cryer 
V.  Andrews,  II  Tex.  170;  Osterman  v.  Bald- 
win, 6  Wall.  (U.  S.)  116,  18  L,  ed.  730.  And 
we  Wardrup  c.  Jones,  23  Tex.  489. 

85,  Bouvier  L.  Diet,  [qwiixng  State  c. 
Howard  County  a.,  90  Mo.  693,  698,  2  S.  W. 
788] ;  1  Kent  Comm.  292  note  [quoted  in 
U,  S.  p.  Rhodes,  I  Abb.  (U.  S,)  28,  41,  27 
Fed,  Cas.  No,  16,161.  7  Am,  t..  Reg.  N.  S,  233, 
1  Am.  L.  T.  Rep.  (U,  8,  Cts.)  22);  and,  gen- 
erally, AusNS,  2  Cyc.  110  et  Mq.    See  also 
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Neweomb  v.  Neweomb,  22  Kj.  L.  Rep.  28S,  67 
S.  W.  2,  61  L.  R.  A.  419;  McCarty  t>.  Terry, 
7  Lane,  (N.  Y.)  236;  North  Noonday  Min. 
Co.  V.  Orient  Min.  Co.,  6  Sawy.   (U.  S.)  299, 

1  Fed.  622. 

For  natnralitation  proceedings  see  Aliehs, 

2  Cyc.  110  et  teq. 

3B.  "  To  expatriate "  is  to  leave-  one's 
country  and  renounce  alliance  to  it  with  tin 
purpose  of  making  a  home  and  becoming  a 
citizen  in  another  country.  It  includes  more 
than  a  change  of  domicile,  and  it  is  hardly 
an  accurate  use  of  terms  to  say  that  a  man 
has  expatriated  himself  with  the  design  of 
changing  his  residence.  He  might  more  cor- 
rectly be  said  in  a  given  case  to  change  hit 
domicile  with  a  view  to  expatriation,  Lud- 
lom  D,  Ludiam,  31  Barb.   (N,  Y.)   486,  489. 

37.  Ainalie  c.  Martin,  9  Mass.  454;  Shanki 
tt.  Dupont,  3  Pet,  (U.  8.)  242.  246,  7  L.  ed. 
666,  688;  Itiglis  i:  Sailor's  Snug  Harbor,  3 
Pet,  (U.  8.)  99,  15B,  7  L.  ed.  617:  12  Op. 
Atty.-Oen.  (U,  S.)  319;  Case  of  Gillingham. 
Chalmers  Colonial  Op.  645;  Pitch  r.  Weber,  6 
Hare  61,  31  Eng.  Ch.  61;  Macdonald'e  Case, 
18  How.  St  Tr.  858;  I  Bl,  Comm.  370;  I 
Hale  P.  C.  88;  2  Kent  Comm.  42. 

The  common-law  maxim  is  "  Nemo  point 
emtere  patriam  nee  dehitum  ligeaatia 
ejurare,"  ~-  no  one  may  throw  off  his  eountij 
or  abjure  his  allegiance.  Story's  Case,  Dyer 
298b, 

Operation  of  common-law  rule. — As  thiw 
exists  no  right  of  expatriation,  a  natiFS 
American  who  has  become  naturalized  under 
the  laws  of  France  still  remains  subject  to 
indictment  in  the  United  States  courts  for 
serving  on  a  French  privateer  engaged  in 
committing  hostilities  against  a  power  st 
peace  with  the  United  States.  Williams' 
Case,  2  Cranch  C.  C.  [U.  8.)  82  note,  89 
Fed.  Gas.  No,  17,708.  4  Am.  L.  J.  461,  Whart 
St,  Tr.  852.  On  the  trial  ot  one  bom  in 
Ireland  but  naturalized  in  the  United  StaUi. 
for  levying  war  against  the  queen,  the  crown 
has  a  right  to  waive  trying  him  as  a  subject 
for  treason  and  may  proceed  against  him  for 
violation  of  the  neutrality  laws  a^  a  citiien 
of  a  foreign  stat«  at  peace  with  her  majesty, 
thus  waiving  the  question  of  allegiant*- 
Reg.  p.  McMahon.  20  U,  C.  Q,  B.  195;  R<«- 
V.  Lvnch.  26  U.  C.  Q.  B.  208. 

38.  Alabama.— Beavers  f.  Smith,  II  Ala. 
20. 

Xenhicfcy.—  Burkett  v.  McCarty.  10  Bash 
(Ky.)  768;  Alsbeny  v.  Hawkins.  B  Dsm 
(Ky.)   177,  33  Am.  Dec.  646;  Brooks  «.  ClkT' 

3  A.  K.  Marsh.  (Ky.)  546. 
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uid  inherent  right,  at  least  Id  so  far  as  renunciation  of  foreign  allegiance  in  favor 
of  tlie  United  States  is  concerned." 

B.  What  Constitutes  Ezpatrlatlon.*>  In  order  tliat  expatriation  may  be 
considered  to  liave  taken  place  there  must  be  an  actual  removal  from  the 
conntry  of  whicli   tlie   individual  is  then  a  citizen  or  subject,*'  made   volun- 


A'nc  York. —  Lynch  u,  Clarke,  1  Suidf.  Ch. 
(N.  Y.t   583,  857. 

PnuMyJoofiKi. —  Caignet  v.  Pettit,  2  Dftll. 
(PL)  234.  I  I.  ed.  362.  See  also  Jackson  v. 
Bunts,  3  Binn.   (Pa.)   76. 

rirjinio. — -Murray  c.  McCarty,  2  Munf. 
(Va.)  393,  construing  statute. 

TJnittd  Stale*.— The  Santiseinia  Trioidad, 
7  Wheat.  (U.  S.)  283,  6  L.  ed.  4U;  MuTr»y 
r.  Schooner  Charming  Betsy,  2  Cranch  (U.  S.f 
6t  2  L.  cd.  208;  Talbot  v.  Jansen,  3  Dall. 
(U.  S.)  133,  1  L.  ed.  540  [aj^rmin^  JanBcn 
r.  Vrow  Chriatina  Uagdaleua,  Bee  Adm,  11, 
13  Fed.  Gas.  No.  7,210].  construing  Virginia 
*tatnte;  Cbacon  r.  Eighty-nine  Bales  of 
Cochineal,  1  Brock.  (U.  S.)  478,  6  Fed.  Cas. 
No.  2,568;  Juando  r.  Taylor.  2  Paine  (U.  S.) 
152,  13  Fed.  Cas.  No.  7,568,  3  Wheel.  Crim. 
IK.  Y.)  382.  See  also  U.  S.  f>.  Oitlies,  Pet. 
C.  C.  (U.  S.)  15B,  25  Fed.  Cas.  No.  15.206,  3 
Wheel.  Crim.  (N.  Y.)  308. 
See  10  Cent.  Dig.  tit.  "  Citizens,"  f  20. 
3S.  Jennes  r.  Landea.  84  Fed.  73;  U.  8.  r. 
Crook,  S  Dill.  {U.  S.)  453.  2S  Fed.  Caa.  No. 
14.891;  U.  S.  Rev.  SUt.   (187S),  \  1909. 

4  citizen  of  the  Dnited  States  may  re- 
■cnnce  hii  allegiance  and  become  a  citizen  of 
x  foreign  stAte  or  kingdom.  Browne  r.  Dex- 
ter. 86  Cat.  30,  4  Pac,  913,  Thus  he  may 
become  a  British  subject  by  naturalization, 
Kewmmb  r.  Newcomb,  22  Ky.  L.  Rep.  286,  57 
S.  W.  2,  51  L  R.  A.  419;  Green  p,  Salaa,  31 
Fed.  106. 

An  Indian  by  Mvering  his  tribal  relations 
KHumits  a  rigbtful  net  of  expatriation  as  to 
Uie  tribe  and  becomes  a  citizen  of  the  United 
States.  U.  S.  r.  Crook,  6  Dill,  (U.  S.)  453, 
25  Fed.  Caa.  No.  14,881,  construing  U.  S. 
Rev.  Stat.   (1ST8),  \  1999. 

U.  S.  fiev.  Stat.  (1878).  i  1999  \quoteA  in 
1%  n  Look  Tin  Sing,  10  Sawy.  lU.  S.)  353, 
l\  Fed.  905],  in  part  reads:  "Whereas,  the 
right  of  expatriation  is  a  natural  and  in- 
bennt  right  of  all  people,  indispensable  to 
tlie  enjoyment  of  the  rights  of  life,  liberty, 
ud  the  pursuit  of  happiness;  and  whereas, 
in  the  recogaition  of  this  principle  this  gov- 
enunent  baa  freely  received  cmif^ants  from 
(11  nalioDS  and  invested  them  with  the  rights 
of  eitizensbip;  and  whereas,  it  is  claimed  that 
■och  American  citizens,  with  their  descend- 
kats,  are  subjects  of  foreign  states,  owing  al- 
legiince  to  the  governments  thereof;  and 
vhereas,  it  is  neceassry,  to  the  maintenance 
of  paldic  peace,  that  this  claim  of  foreign 
■ilegiince  should  be  promptly  and  finally  du- 
•Toifid;  therefore  .  .  ,  any  declaration,  in- 
■tmetion.  opinion,  order,  or  decision  of  any 
'^iKtiw  of  this  government  which  denies,  re- 
■tricta,  impairs,  or  quentians  the  right  of  ex- 
pstriation  is  herel^  declared  inconsistent 
with  the  fundamental  prineipleB  of  this  gov- 
[10] 


eminent."  See  also  Comitis  r.  Parkerson,  56 
Fed.  556.  659,  22  L,  R.  A.  148,  where  it  is 
said:  "  It  is  to  be  observed  that  the  act  it- 
self, as  does  its  title,  deals  only  with  the  pro- 
tection of  aliens  by  birth  wlio  have  become 
citizens  by  naturalization.  As  to  them,  it 
declares  it  to  be  the  determination  of  the 
United  States  to  accord  to  them,  when  in  for- 
eign states,  the  same  protection  as  is  accorded 
to  native-born  citizens  similarly  situated. 
The  whole  scope  and  force  of  the  act,  wtkcn 
moat  liberally  construed,  even  when  expanded 
by  the  more  general  terms  of  the  preamble, 
declares  that  naturalized  citizens,  having,  ac- 
cording to  the  principles  of  our  govurament, 
the  same  rights  as  native-bom  citizens,  sliall 
have  by  law  the  same  protection  abroad.  As 
to  whether  allegiance  can  be  acquired  or  lost 
by  any  other  means  than  atatutoiy  naturali. 
cation  is  left  by  congress  in  precisely  the  same 
situation  as  it  was  before  the  passage  of  this 
act" 

The  light  of  exiwtriaticn  has  constantly 
been  recognised  by  the  federal  department 
of  state,  and  those  citizens  of  the  United 
States  who  have  taken  upon  themselves  a  for- 
eign allegiance  are  denied  the  protection  due 
American  citizens.  Stein  Hauler's  Case,  IS 
Op.  Atty.-Gen,  15;  0  Op,  Atty,.Gen.  (U.  S.) 
350,  62;  8  Op.  Atty..Gen.   (U.  S.)    1.19. 

English  statntes.—  See  36  ft  36  Vict.  c.  38; 
33  A  34  Vict.  c.  14,  g  4, 

40.  Ezpatiiation  can  be  effected  only  in 
accordance  with  law.  Under  our  f^vemment 
congress  must  be  the  source  of  that  law. 
Comitis  r,  Parkerson,  56  Fed,  650,  589.  22 
L.  R.  A.  143. 

41.  Ssbriego  v.  White,  30  Tex.  5T6;  Mills 
u,  Alexander,  21  Tex.  154;  McKinney  l>, 
Saviego,  18  How.  (U.  S.)  235,  15  L.  ed.  365; 
Talbot  f.  Jansen,  3  Dall.  (U.  S.)  133.  I  L.  ed. 
640  [o^rmvtii;  Jansen  r.  Vrow  Christina  Mag- 
dalena.  Bee  Adm.  11,  13  Fed.  Cas.  No.  7,216] ; 
Kemna  v.  Brockhaus,  10  Bias.  <U.  S.)  128,  5 
Fed.  702;  Chacon  r.  Eightv-nine  Bales  of 
Cochineal.  1  Brock.  (U.  S.)  478.  5  Fed.  Cas. 
No.  2,508;  U.  S.  1-.  Gillies.  I'e:  C.  C.  (U.  S.) 
169,  25  Fed.  tas.  No.  15,206,  3  Wheel.  Crim, 
(j..  Y.)  308;  HenEeld's  Case,  1  Fed.  Cas.  No. 
6,360,  Whart.  St.  Tr.  49;  9  Op.  Atty,-Gen. 
(U,  S.)  62.  See  also  Fish  i<.  StoughtoD,  2 
Johns.  Cas.  (N.  Y.)  407. 

A  bona  fide  cIuBge  of  domicile  under  cir- 
cumstances of  good  faith  is  essential.  Ex- 
patriation can  never  be  asserted  as  a  cover 
for  fraud  or  as  a  justification  for  the  com- 
mission of  a  crime  against  the  country  or  for 
a  violation  of  its  laws,  when  this  appears  to 
be  the  intention  of  the  act.  The  Santissima 
Trinidad,  7  Wheat,  (U.  S.)  283.  5  L.  ed, 
454, 

Taking  the  oath  of  allegiance  to  a  foreign 
[IV,  Bl 


D,8ilizedb,G00glc 


146    [TCyo.]  CITIZENS 

larilj"  by  a  person  of  full  age"  and  nnder  no  disability,**  ae  tlie  result  of  a  fixed 
determination  to  change  tbe  domicile  and  permanently  reside  elsewhere,"  as  well 
as  to  throw  off  the  former  allegiance  and  become  the  citizen  or  sabject  of  a 
foreign  power." 


Etata  will,  when  coupled  with  removal,  be  suf- 
ficient to  institute  expatrUtiou.  Browne  t>. 
Dexter,  Sfl  Cnl.  39,  4  Fac.  913.  A  BriUsfa 
subject  who  became  a  mituralized  citizen  of 
the  United  States  and  took  the  oaths  of  ab- 
juration and  allegiance  in  1784,  in  1796  took 
an  oath  of  allegiance  to  the  king  of  Spain 
and  was  appointed  Spanuh  consul  in  New 
York,  where  he  continued  to  reside.  It  was 
held  that  he  was  still  an  American  citizen, 
there  having  been  no  change  of  domicile. 
Fish  V.  Stoughton,  2  Johns.  <Ta.».   [N.  Y.)  407. 

42.  A  citizen  who  is  forced  to  remove  from 
his  country  and  reside  in  another  docs  not 
thereby  lose  his  citizenship.  There  must  exist 
a  voluntarj  intention  to  remove.  Hardj  v. 
De  Leon,  C  Tex.  211. 

Involnntaiy  expatriation. —  While  a  citizen 
may  expatriate  himself  with  the  consent  of 
his  state  express  or  presumed,  no  act  of  leg- 
islature can  denationalize  a  citizen  without 
his  concurrence.  Ilence  a  legislative  act  can- 
not punish  voluntary  rebellion  with  involun- 
tary expatriation,  without  at  least  a  full  and 
fair  trial  by  the  judiciary  on  indictment  or 
presentment.     Burkett  v,   McCarty,   10   Bush 

(Ky.)   768, 

Loss  of  dtlienabip  aa  pnniihrnent  for 
crime. —  The  act  of  congress  approved  March 
3,  1S06,  providing  additional  penalties  for  th« 
crime  of  desertion  from  military  and  naval 
service,  including  loaa  of  citiEenshtp,  is  not 
unconstitutional.  It  is  not  fit  po9t  faolo 
nor  a  bill  of  attainder.  But  before  inspectors 
of  election  can  refuse  to  receive  a  vot«  on  this 
ground  it  must  be  shown  that  the  prospective 
voter  has  been  duly  convicted  by  a  court  ot 
competent  jurisdiction.  Gotchcus  c.  Mathe- 
BOn,    58    Barb.    (N.    Y.)     152,    40    How.    Pr. 

(N.  Y.)  97.  And  to  same  effect  see  State  r. 
Symonds,  G7  Me.  148 ;  Severance  c.  Healey, 
50  N.  H.  448;  Huber  v.  Reily,  53  Pa,  St.  112. 

43.  Steinkanler's  Case,  IB  Op.  Att^.-Gen. 
(U.  S.)  15,  A  divestment  of  citizenship  can- 
not take  place  until  the  individual  attains 
full  age.  Ludlam  v.  Ludlam,  26  N.  Y.  350, 
84  Am.  Dec.  193  [affirming  31  Barb.  (N.  Y,) 
480]. 

44.  Beavers  v.  Smith,  11  Ala.  20. 

Wife. —  "If  expatriation  be  a  matter  of 
election,  a  wife  who  as  in  duty  bound,  has 
shared  the  lot  of  her  husband,  and  abides  by 
his  choice  during  the  coverture,  ought  to  be 
allowed  upon  ita  termination,  to  have  the 
privilege  of  electing  for  herself,  and  of  fixing, 
by  her  election,  not  only  her  future,  but  her 
past  character.  In  contemplation  of  law,  the 
domicile  of  the  husband  is,  and  should  be, 
the  domicile  of  the  wife.  He  has  the  right  to 
choose,  not  only  for  himself,  but  also  for  her. 
And  her  acquiescence,  however  willing,  should 
not  be  considered  as  her  own  free  and  inde- 
pendent act,  but  as  the  effect  of  that  de- 
[IV.  B] 


pendence  and  constraint  which  by  law  as  well 
as  by  nature,  belong  to  her  condition."  Moore 
V.  Tisdalc,  5  B.  Mon.   (Ky.)  352,  354. 

45.  Gorham  v.  Shepherd,  6  Mackey  (D,  C,} 
590;  Mills  T.  Alexander,  2J  Tex.  164;  The 
Friendschaft,  3  Wheat.  (U.  8.)  12,  4  L.  ed. 
322;  The  Venus,  3  Cranch  (U.  S.)  263,  3 
L,  ed,  663;  Kemna  v.  Brockhaus,  10  Bisa. 
(U.  S.)   128,  5  Fed.  782. 

Even  if  U.  S.  Bev.  SUt  (1878),  f  1999,  in 
Its  preamble  be  held  to  imply  a  recognition 
of  the  right  of  a  citizen  of  the  United  States 
to  expatriate  himself,  actual  removal  from 
the  country  and  the  acquisition  of  a  domicils 
elsewhere  are  conditions  precedent  to  such 
expatriation.  Comitis  v.  Parkerson,  50  Fed. 
558,  22  L.  R.  A.  148. 

Must  be  no  animus  revertendi. —  "  The  pre- 
sumption of  Patrick's  having  had  any  animun 
manendi,  arising  from  his  residing  here  for 
three  or  four  years,  is  very  much  weakened, 
if  not  overcome,  by  his  sp^y  return  to  Ire- 
laud,  his  constant  wish  to  return  during  hii 
stay,  and  the  absence  of  uny  proof  of  his  ex- 
pressing an  intention,  or  even  expectation  of 
remaining  here,  or  of  his  taking  any  step 
towards  acquiring  the  character  of  a  citizen 
of  the  country."  Lynch  o.  Clarke,  1  Sandf. 
Ch,   (S.  Y.)   683,  638, 

46,  DelauxiTe. —  Quinby  v.  Duncan,  4  Harr. 
(Del.)  383. 

Ditlrict  of  Oolumhiti. —  Gorham  C.  Shep- 
herd, 6  Mackey  (D.  C.)  6»fl. 

Itnea, —  State  v.  Adams,  46  Iowa  99,  24 
Am,  Rep.  760,  holding  that  mere  removal 
from  the  United  States  and  residence  in  s 
foreign  country  for  a  period  of  years  does  not 
operate  as  a  withdrawal  ot  citizenship  where 
it  is  not  shown  that  the  individual  intended 
to  or  did  become  a  foreign  citizen. 

Uiatisaippi. —  In  Wooldridge  v.  Wilkini,  J 
How.  (Miss.)  300,  it  was  held  that  expatria- 
tion was  not  shown  where  a  consul  to  the 
republic  of  Texas  stated  at  the  time  of  ieav- 
ing  the  United  States  that  he  intended  to  re- 
sign his  consulate  nnd  settle  in  the  republic 
with  a  view  to  practice  law,  but  there  was  no 
evidence  of  his  having  carried  this  into  effect 

yew  rorfc. —  Ludlam  c.  Ludlam,  2B  K,  Y. 
360,  84  Am.  Dec.  193  [affiTming  31  Barb. 
(N.  Y.)   4861. 

United  Btate*. — Murray  ».  Schooner  Charm- 
ing Betsy,  2  Cranch  (U.  S.)  64,  2  L.  «d. 
208;  Green  v.  Salas,  31  Fed.  100:  E\-anii  f. 
Davenport,  4  McLean  (U.  S.)  674,  8  Fed. 
Caa.  No.  4,558. 

"A  temporary  absence  will  not  devest  a 
man  of  the  character  of  citizen,  or  subject  ot 
the  state,  or  nation  to  which  he  may  belong. 
There  must  be  a  removal  with  an  intention  to 
lay  aside  that  character,  and  be  must  actuslly 
join  bimself  to  some  other  community."  Mur- 
ray V.  McCarty,  2  Munf.  (Va.)  383,  397. 


Digitized  byGoOgIC 


[7  Cye.]     147 


V.  EVIDENCE  OF  ClTIZEHSHtP. 

A.  Presumption  and  Bnpden  of  Proof.  In  tlie  absence  of  }>roof  to  the 
contra^  every  man  is  coiiBidered  a  citizen  of  the  country  in  whicli  he  may 
reside.*'  A  man  is,  liowever,  to  he  regarded  as  a  citizen  of  nia  native  state  until 
it  can  be  shown  that  he  lias  acquired  citizenship  elsewhere.^  Hence  proof  of 
foreign  birth  casts  the  burden  of  proving  citizenship  in  the  nation  wherein  the 
individnaT  may  reside." 

B.  Competency  and  Relevanoy — l.  Direct  Testuony.  Direct  testimony 
that  a  certain  person  is  a  citizen  is  incompetent  as  calling  for  a  conclusion  on  the 
part  of  the  witness." 

2.  Passports.  A  passport  granted  by  the  secretary  of  state  of  the  United 
States,  reciting  that  a  certain  individual  is  a  citizen,  is  not  admissible  to  prove 
such  citizenship.'" 

S.  Declarations.  The  declarations  of  the  alleged  citizen  as  to  his  intention  in 
remaining  in  or  removing  from  a  country  are  receivable  in  evidence  for  tlie  pur- 
pose of  fixing  his  status,  if  made  ante  liteTti  Tnotam.^ 


47.  Arittma. —  Jantcen  v.  Ariiiont.  Copper 
Co.,  (Ariz.  1BS9)  20  Fac.  93. 

Indiaaa. —  State  v.  Beackmo,  6  BUckf. 
(Ind.)  488. 

MiMiMippi. — Trotter  v.  Dobbs,  38  Miaa. 
IM. 

Montana. —  Qarfleld  Min.,  etc.,  Co.  v.  Ham- 
mer, 6  Mont.  63,  8  Pbc.  163. 

New  Jm-aej/.—  Com  p.  Gulick,  10  N.  J.  L. 
328. 

United  JTiatM.— Sharon  V.  Hill,  11  8aw7. 
(U.  S.)  291,  26  Fed.  337. 

See  10  Cent.  Dig.  tit.  "Citizens,"  |  17; 
■ad  compare  Auers,  2  Cye.  87. 

I^w  of  nationa.— ~  "  I  tiiink  it  may  be  ai- 
snmed  aa  a  principle,  that  the  law  of  nations, 
without  regarding  the  municipal  regulations 
preicribed  for  hie  admiBsion,  viewa  every  man 
ti  a  member  of  the  Bocietr  in  which  he  is 
found.  Keeidence  is  prima  facie  evidence  of 
national  character;  susceptible,  however,  at 
all  times,  of  explanation.  If  it  be  for  a  ape- 
cial  purpose,  and  transient  in  its  nature,  it 
■hall  not  destroy  the  original  or  prior  national 
character.  But  if  it  be  taken  up  animut 
manendi,  with  the  intention  of  remaining, 
then  it  becomes  a  domlcil,  superadding  to 
tbe  original  or  prior  character,  the  rights 
and  privilegeB,  as  well  as  the  disabilities  and 
peualtiee  of  a  citizen  or  subject  of  the  country 
in  which  the  residence  is  aatablished."  John- 
ton  r.  Twenty-one  Bales,  etc.,  2  Paine  (U.  S.) 
Ml,  13  Fed.  Cos.  No.  7,417.  8  Am.  L.  J.  68, 

3  Wheel.  Crim.  {N.  Y.)  433,  Van  Ness  Prize 
Caa.  B. 

4S.  Quinby  v.  Duncan,  4  Harr.  (Del.)  383; 
State  t>.  Salge.  1  Nev.  466;  Con  v.  Gulick,  10 
N.  J.  li.  328;  HaiienBt«in  f.  Lynham,  100 
n.  S.  483,  25  L.  ed.  628;  Minneapolis  v. 
Ream,  66  Fed.  676,  12  U.  S.  App.  446,  6 
C.  C.  A.  31. 

4fl.  People  V.  Peaae,  27  N.  Y.  4B,  84  Am. 
Dec.  842;  Fay  v.  Taylor,  31  Misc.  (N.  Y.) 
32,  63  N.  y.  Suppl.  S72;  Nalle  v.  Fenwick, 

4  Rand.  (Va.)  686.  Bat  one  whose  father  ap- 
pear* to  hare  been  a  iMident  of  the  Unlt«d 


States  and  to  have  married  and  hod  children 
bom  here  is  presumed  to  be  a  citizen,  al- 
though he  himself  was  bom  subeequent  to 
his  fatlier'B  removal  to  a  foreign  country, 
there  being  nothing  else  to  show  that  his 
father  was  an  alien.  Campbell  r.  Wallace, 
12  N.  H.  362,  37  Am.  Dec.  219. 

50.  Thompson  v.  Spray,  72  Cal.  628,  14 
Pao.  182,  but  if  no  objection  is  taken  thereto, 
it  la  snfficient  in  itself  to  prevent  a  nonsuit 
on  that  ground.  In  Rucker  v.  BoUes.  80  Fed. 
604,  49  U.  S.  App.  368,  26  C.  C.  A.  600,  how- 
ever, the  circuit  court  of  appeals  for  the 
eighth  circuit  took  the  view  that  for  the  pur- 
pose of  proving  that  a  plaintiff  was  a  citizen 
of  a  certain  state,  when  his  suit  was  filed,  he 
may  be  asked  the  direct  question,  of  what 
state  he  was  a  resident  at  such  date;  but 
such  question  is  improper  when  propounded 
to  a  third  party,  since  such  third  j>ar^  can 
only  form  an  opinion  as  to  the  plamtiS's  in- 
tentions OS  to  citizenship  from  Ms  actions  and 
declarations. 

51.  Urtetiqui  c.  D'Arey,  6  Pet.  (U.  S.) 
692.  9  L.  ed.  276;  Jn  re  Gee  Hop,  71  Fed. 
274. 

S3.  Baptiste  c.  De  Volunbrun,  6  Harr.  &  J. 
(Md.)  86;  Rucker  v.  Bolles.  80  Fed.  604,  40 
U.  S.  App.  368,  25  C.  C.  A.  600 ;  Sharon  e. 
Hill,  II  Sawy.  (D.  S.)  291,  28  Fed.  337; 
Tobin  ».  Walkinshaw,  McAlI.  (U.  S.)  !86,  23 
Fed.  Cas.  No.  14,070;  R^.  v.  McMahon,  26 
U.  C.  Q.  B.  106. 

Declaration  of  intention  nnder  treaty  of 
Gnadalonpe  HidalEO, — -Where  a  Mexican  re- 
siding in  the  territory  of  New  Mexico  at  the 
date  of  the  treaty  ot  Gaudaloupe  Hidalgo 
filed  a  declaration  of  intention  to  become  a 
citizen  of  the  United  States  he  is  not  consid- 
ered for  such  reason  alone  to  have  previously 
elected  to  retain  his  Mexican  citizenship  un- 
der that  treaty,  where  such  evidence  is  offered 
under  a  plea  in  abatement  to  an  indictment 
found  by  the  grand  jury  of  which  said  Mexi- 
can was  foreman.  Carter  e.  Territory,  I 
N.  M.  317. 

[V,  B,  8] 
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CITIZENS—  CITY 


C.  Weight  and  Sufficiency.  The  question  of  citizenship  is  to  be  deter- 
mined by  tlie'  jury,"  and  wliat  evidence  is  snUicient  depends  npon  the  facts 
shown  in  the  particnlar  case,"  the  weight  and  sufficiency  of  the  evidence  being 
within  the  exclusive  province  of  the  jury  where  citizenship  ia  in  dispute. 


CITY.'    In  England,  an  incorporated  town  or  borough  which  is  or  has  been 


S3.  Golden  Fleece  Gold,  etc.,  Min.  Co.  r. 
Cable  Coiuol.  Gold,  etc.,  Min.  Co.,  12  Ncv. 
312,  326;  Rucker  v.  BoUes,  80  Fed.  504,  46 
U.  S.  App.  358,  26  C.  C.  A,  800. 

04.  California.—^  Testimony  of  a  father 
that  hia  children  were  bom  in  California  puts 
the  queatiou  of  their  citizenship  befond  cavil. 
Thompson  v.  Spray,  72  Gal.  628,  14  Pac.  1B2. 

Kentucky.—  See  Newcomb  v.  Newcomb,  22 
Ky.  L.  Rep.  288,  67  S.  W.  2,  61  L.  R.  A.  41fl. 

Maryland. — A  slave-owner  driven  from  San 
Domingo  by  the  insurrection  in  that  island 
removed  to  this  country.  He  never  became  a 
naturalized  citizen,  but  constantly  declared 
his  intention  to  return  to  hia  native  land 
when  the  troublea  had  ceaaed.  It  was  held 
that  he  should  be  regarded  aa  an  alien.  Bap- 
tiEte  f.  De  Volunbrun,  6  Harr.  &  J.  (Md.)  98. 

ifissMsippi.^  One  who  has  reaided  io  Mis- 
BiBsippi  for  one  year  will  be  taken  to  be  a 
citizen  of  that  state  in  the  absence  of  evi- 
dence showing  that  he  was  a  mere  sojourner. 
Trotter  v.  Dobbs,  38  Miss.  198. 

Wecoda.— Evidence  that  L  was  bom  in  New 
York,  was  taken  at  a  tender  age  to  Ireland 
and  then  returned  to  this  country,  justifies 
the  court  in  Hnding  him  to  be  l  citizen  despite 
the  fact  that,  believing  himself  to  be  an  alien, 
he  had  filed  a  declaration  of  intention  to  be- 
come a  citizen.  Golden  Fleece  Gold,  etc..  Min. 
Co.  V.  Cable  Consol.  Gold,  etc.,  Min.  Co.,  12 
Nev.  312.  But  where  the  cnly  evidence  was 
that  a  juror  waa  bom  in  Canada  and  lived 
there  until  he  was  twenty-one  years  of  age, 
that  he  had  been  told  that  hia  father  waa  a 
citizen  of  tlie  United  States  prior  to  the  time 
of  removal  to  Can»da,  that  he  had  no  knowl- 
edge that  his  father  became  a  citizen  of  Can- 
ada, and  also  that  he  did  not  know  of  what 


long  as  he  knew  anything  about  the  matter 
«nd  that  he  had  never  been  naturalized,  it 
was  held  that  citizenship  in  the  United  States 
had  not  been  shown.  Stato  v.  Salge,  1  Nev. 
455. 

New  rorfc.— Proof  that  decedent  came  in 
1865  from  Ireland  to  New  York  state,  lived 
there  until  his  death  in  1S86,  participated  in 
Htate  and  national  elections  and  held  a  liquor 
tax  oertiBcato  when  he  died,  which  only  a 
citizen  can  do,  is  sufficient  to  create  a  pre- 
sumption and  to  show  prima  facie  that  he 
waa  a  citizen.  Fay  v.  Taylor,  31  Misc. 
(N.  Y.)   32,  03  N.  Y.  Suppl.  672. 

Temu. —  Citizenship  is  deemed  to  have  bera 
established  by  showing  that  an  alien  on  his 
emigration  to  Texas  in  1831  was  admitted  as 
a  ooloniat  mi  received  on  his  application  a 
grant  of  land,  the  grant  reciting  that  he  had 
taken  the  oath  of  allegiance  to  the  republic 


[T.C] 


of  Mexico  and  to  the  state.  Franka  v.  Han- 
cock, I  Tex.  Unrep.  Caa.  654.  And  see  Fer- 
guson V.  Johnson,  II  Tex.  Civ.  App.  413,  33 
8.  W.  138. 

Virginia. — Nalle  P.  Fenwick,  4  Rand.  (Va.) 
GB6,  where  the  facts  anfficientlj  established 
citizenship. 

Wiacontin. —  See  Schuster  v.  State,  80  Wis. 
107.  49  N.  W.  30. 

United  States. —  Where  an  individual  has 
resided  in  a  state  for  a  considerable  time,  be- 
ing engaged  in  the  prosecution  of  business, 
he  may  well  be  presumed  to  be  a  citizen  <d 
such  a  state  unless  the  contrary  appear,  and 
this  presumption  is  strengthened  where  the 
individual  lives  on  a  plantation  and  cultivates 
it  with  a  large  force,  claiming  and  improving 
the  property  as  his  own.  Bhelton  r.  Tiffin,  6 
How,   (U.  S.)   163,  12  L.  ed.  387. 

See  10  Cent.  Dig.  tit  "  Citizens,"  f  17. 

Voting  and  holding  office. —  While  it  has 
been  held  that  citizenship  will  not  be  presumed 
merely  from  the  fact  of  having  owned  real 
estate,  voted,  or  held  an  elective  office  (D:y- 
den  P.  Swinburne,  20  W.  Va.  89),  it  seems 
that  having  participated  in  elections  and  hav- 
ing held  elective  offices  are  facte  strongly 
tending  to  establish  at  least  a  privta  facie 
case  of  citizenship  (Fay  v.  Taylor,  31  Misc. 
(N.  Y.)  32,  63  N.  Y.  Suppl.  572;  Nalle  r. 
Fenwick,  4  Rand.  ( Va.)  685)  ;  and  it  has  bten 
held  that  where  the  state  confers  the  right  of 
stete  citizenship  on  aliens  who  have  declared 
their  intentions  to  become  citizens  of  ths 
United  States,  the  act  of  voting  is  conclusive 
proof  of  an  acceptance  of  such  state  citizen- 
ship by  them  {Alatter  of  Conway,  IT  Wis. 
626). 

1.  "  City  and  caonty  "  is  aomBtlinei  used  t* 
the. equivalent  of  "city."  Kahn  v.  Sutro,  114 
Cal.  318,  323,  48  Pac,  87,  33  L.  R.  A.  820. 

Diatingai^ed  from  "  town." —  While  the 
word  "  city "  is  sometime*  held  to  include 
"town"  (People  v.  Stephens,  82  Cal.  209, 
238;  Tomljn  L.  Diet,  [quoted  io  Van  Riper 
V.  Parsons,  40  N.  J.  L.  I,  4])  and  while  un- 
der the  system  for  the  creation  of  municipal 
corporations  existing  in  moat  of  the  states  of 
the  union,  there  waa  no  well  defined  line  of 
demarcation  aa  between  cities  as  such  and 
towns  (State  v.  Bd.  of  Harbor  line  Com'rs, 
4  Wash.  6,  10,  20  Pac.  938 ) ,  by  the  lexicog- 
raphers, an  essential  diSerence  exists  be- 
tween them.  This  difference  consists  in  size 
and  population,  and  it  can  be  readily  per- 
ceived that  such  difference  may  demand  for 
one  ft  code  of  laws  and  municipal  r^ulations 
not  required  by  the  other  (Wight,  etc,  Co. 
p.  Wolff,  112  Ga.  169,  170,  37  S.  E.  3B5). 
See  also  Day  p.  Morristowu,  62  N.  J.  L.  671, 
573,  41  AtL   W4,  where  it  ia  aaid:     "It  i' 
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the  see  of  ft  bishop.'  In  the  United  States,"  a  large  town  ;*  a  place  inhabited  by 
a  permaneut,  organized  counnnnity,  moie  important  than  a  town  ;'  an  incorpo- 
mted  town;'  a  town  incorporated  bj  that  name;'  a  corporate  town,' governed  bj 
particular  officers;*  a  town  or  collective  body  of  iiihaoitants,  incorporated  and 
governed  bv  particular  officers,  as  a  mayor  and  aldermen ; '"  a  municipal  corpora- 
tion of  the  larger  class,  with  powers  of  government  confided  in  officers  who  are 
nsually  elected  by  a  popnlar  vote ;  ^  a  political  subdivision  of  the  state,  made  for 


apparent  that  the  legulature  of  1880  did  not 
uae  the  words  '  citie* '  and  '  towns '  inter- 
changeably, but  that  eacli  of  those  terms  was 
employed  with  a  distinct  and  definite  mean- 
ing." The  New  American  Cjrcloptedia  says 
that  in  the  United  States  a  city  is  largely 
diitingniahed  from  a  town  by  having  a  cor- 
porate ^vemment."'  Higgine  v.  Crab  Or- 
chard, 8  Ky.  L.  Rep.  112,  114. 

Diitingniahed  ftom  "county."  —  "One  fea- 
ture by  which  a  city  is  diatinguisbed  from  a 
county,  ...  is  the  source  from  which  its  au- 
thority ia  derived.  The  powers  to  be  eier- 
ciMd  under  a  county  government  are  con- 
ferred by  the  It^lature,  irrespective  of  the 
trill  of  the  inhabitants  of  the  county,  whereas 
the  inhabitants  of  a  city  are  authorized  to 
determine  whether  thm  will  accept  the  cor- 
porate powers  offered  them,  to  be  exercised  by 
ofGcers  of  their  own  selection."  Kahn  v. 
Sutro,  114  Cal.  316,  319,  46  Pac.  37,  33 
L.  R.  A.  S20. 

S.  Bouvier  L.  Diet,  [quoted  in  Eiggins  i*. 
Crab  Orchard,  3  Ky.  L.  Rep.  112,  113,  where 
it  is  said:  "This  defluition  has  no  value 
here,  as  there  can  be  no  such  city  as  it  de- 
fines"]. 

Heceanty  of  incorporation. — "  The  Britan- 
nica  says  that  while  Coke  and  Blackstone  de- 
fine as  Bouvier  does,  the  word  is  used  in 
England  with  considerable  laxity,  and  notes 
that  '  Westminster  is  called  a  city,  though 
it  has  no  corporation;  and  Thetford,  Sher- 
boutne  and  Dorchester  are  never  so  desig- 
nated, though  they  are  regularly  incorpo- 
rated, and  were  once  epiecopal  sees,'  "  Hig- 
gins  t.  Crab  Orchard,  8  Ey.  L.  Rep.  112,  113. 
Heceaaity  of  having  bishop. —  "In  England 
the  term  '  city '  does  not  depend  upon  the 
number  of  ita  inhabitante,  but  upon  its  being 
the  seat  of  a  Bishop ;  for  instance  Cheater, 
with  a  few  thousand  inhabitante,  has  been 
for  centuries  a  city,  while  the  neighboring 
Uverpool,  with  many  times  the  population, 
was  coly  the  '  town  of  Liverpool '  till  com- 
paratively recently,  when  it  became  a  '  city ' 
l^  being  given  a  Bishop."  State  e.  Green, 
126  N.  C.  1032,  1034,  35  S.  E.  462.  See  also 
1  Pollock  k  M.  Hist.  Eng.  L.  625,  where  it 
is  said  that  "  a  habit,  which  seema  to  have 
its  roots  in  the  remote  history  of  Gaul,  will 
give  the  name  city  to  none  but  a  cathedral 
tovn."  But,  although  the  bishopric  be  dis- 
solved, OS  at  Westminster,  yet  still  it  re- 
mainetb  a  city.     1  Bl.  Comm.  114. 

3.  Imports  oneness,  community,  etc — "  The 
legal  as  well  as  the  popular  idea  of  a  town  or 
city  in  this  country,  twth  by  name  and  use,  is 
that  of  oneness,  community,  locality,  vicinity; 
a  collective  body,  not  several  bodies  ;  collective 
body  of  inhabitante. —  that  is.  a  body  of  people 
collected  or  gathered   together  in  one  mass. 


not  separated  into  distinct  masses,  and  hav- 
ing a  commiuiity  of  interest  because  residente 
of  the  some  place,  not  diUereut  places ;  hence, 
locality,  not  localities ;  vicinity,  vicinage, 
near,  adjacent,  not  remote.  So.  as  to  t«ni- 
tortal  extent,  the  idea  of  a  city  is  one  of 
unity,  not  of  plurality;  of  compactness  or 
contiguity,  not  separation  or  segregation." 
Denver  i>.  Coulehan,  20  Colo.  471,  479,  39 
Pac.  425.  27  L.  R.  A.  751.  See  also  Smith 
V.  Sherry,  50  Wis.  210,  217,  «  N.  W.  581 
[quoted  in  Enterprise  v.  State,  29  F1&.  128, 
144,  10  So.  740],  where  it  is  said:  "The  idea 
of  a  city  or  village  implies  an  assemblage  of 
inhabitants  living  in  the  vicinity  of  each 
other  and  not  separated  by  any  other  inter- 
vening civil  division  of  the  stete." 

4.  Johnson  Cycl.  [quoted  in  Higglns  v. 
Crab  Orchard,  8  Ky.  L.  Rep.  112.  114]; 
Webster  Diet,  [quoted  in  Denver  c.  Coulehan, 
20  Colo.  471,  479,  3»  Pac.  426,  27  L.  R.  A. 
761;  Harvey  c.  Osbom,  65  Ind.  535.  542; 
Eiggins  V.  Crab  Orchard,  8  Ky.  L.  Rep.  112, 
114]. 

8.  Standard  Diet,  [quoted  in  Wight,  etc., 
Co.  p.  Wolff,  112  Ga.  169,  170,  37  S.  E.  395]. 
See  also  Fitz  t>.  Boston,  4  Gush.  (Mass.)  365, 
36B,  where  the  term  "  city  "  was  used  as  in- 
tended to  designate  a  thickly-settled  place, 
with  houses  and  stores  contiguous  or  near  to 
each  other,  with  a  great  amount  and  variety 
of  travel,  as  contradistinguished  from  places 
thinly  settled,  and  houses  remotely  scattered, 
through  which  there  is  little  amount  and 
variety  of  traveling. 

6.  Odegaard  tr.  Albert  Lea,  33  Minn.  351, 
352,  23  N.  W.  520;  Borders  v.  State,  (Tei. 
Grim.  1902)  66  S.  W;  1102.  1103;  1  Bl.  Comm. 
114  [quoted  in  Klauber  d.  Higgins.  L17  Cal. 
451,  460,  4B  Pac.  466] ;  Johnson  Cycl.  [guofed 
in  Eiggins  t>.  Crab  Orchard,  8  Ky.  L.  Rep. 
112,  144];  Webster  Diet,  [quoled  in  Harvey 
p.  Osbom,  56  Ind.  535,  542]. 

7.  Bouvier  L.  Diet,  [guofed  in  Klauber  v. 
Eiggins,  117  Cal.  451,  462,  49  Pac.  466; 
Burke  v.  Monroe  County.  77  111.  610,  BIS; 
Van  Riper  c.  Parsons.  40  N.  J.  L.  1,  4]. 

8.  Webster  Diet,  [guoted  in  Denver  p, 
Coulehan,  20  Colo.  471,  479,  .19  Pac.  425.  27 
L.  B,  A.  751;  Burke  v.  Monroe  County,  77 
111.  610,  615;  Eiggins  v.  Crab  Orchard,  8  Ky. 
L.  Rep.  112,  114]. 

9.  Webster  Diet,  [quofed  in  Higgins  <0. 
Crab  Orchard,  8  Ky.  L.  Rep.   112,   114]. 

10.  Webster  Diet,  [quoted  in  Denver  C. 
Coulehan,  20  Colo.  471,  479,  39  Pac.  426,  27 
L.  R.  A.  751;  Burke  u.  Monroe  County,  77 
111.   610,  615]. 

11.  Anderaon  L.  Diet,  [quoted  in  Wight, 
ete..  Co.  V.  Wolff,  112  Ga.  169,  170,  37  S.  E. 
396].  See  also  Black  L.  Diet.  \^w>teA  in 
Wight,  ete.,  Co.  v.  Wolff,  IIZ  Ga.  169,  170,  37 
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CITY—  CITY  P  UBPOSE 


the  coDvenient  administration  of  the  government;'*  a  political  enbdivision  of  the 
Btate,  charged  with  certain  specified  duties  of  government  within  its  territorial 
limitflj"  a  public  corporation  designed  for  local  eovemment;"  tlie  collective 
body  of  citizens,  or  inhabitants  of  a  city.''  In  Spanish  jnrieprudence,  a  place 
surrounded  bv  walls.'*    (See,  generally,  Mdnioipal  CoBPORATiONa.) 

City  COUHCIL.'^  The  legislative  body  in  the  government  of  cities  or  bor- 
oughs;" a  part  of  the  legislative  power  of  the  state  within  a  limited  district;'* 
the  agents  of  the  inhabitants  of  a  municipality  so  long  as  they  act  within  the 
scope  of  the  authority  conferred  upon  them  by  law;*  trustees  of  the  corporation 
clothed  with  local  and  limited  powers  of  sovereignty ; "  a  public  board  for  munici- 
pal governmental  purposes,  with  just  audi  powers  (not  forbidden  by  the  consti- 
tution) as  tiie  legislature  have  thought,  or  may  hereafter  think,  proper  to  confer.** 
(See,  generally,  Municipal  Coepoeationb.) 

CITY  COURTS.     See  CooETS. 

City  of  London  COUBT.  A  court  having  local  jurisdiction  within  the  city 
of  London.  It  is  to  all  intents  and  purposes  a  county  court,  having  the  same 
jurisdiction  and  procedure.'' 

City  PDRPOSE.**  Improvements  for  the  common  and  general  benefit  of  all 
the  citizens,  and  within  the  scope  of  municipal  government^  The  purpose  must 
be  necessary  for  the  common  good  and  general  welfare  of  the  people  of  the 
municipahty,  sanctioned  by  its  citizens,  public  in  character  and  autliorized  by 
the  legielature." 


S,  E.  395],  to  the  effect  th&t  "the  term  is 
used  in  America  to  denote  a  municipal  cor- 
poration of  a  larger  class,  the  distinctive  fea- 
ture of  whose  organization  is  iU  govern- 
ment bj  a  chief  executive  and   a  legislative 

12.  Jefferson  City  Gas  Light  Co.  c.  Clark, 
95  U.  S.  644,  654,  24  L.  ed.  521  [quoted  in 
Johnson  v.  San  Diego,  109  Cal.  4G8,  474,  42 
Pac.  249,  30  L.  R.  A.  178;  Mount  p.  State, 
BO  lad.  29,  32,  48  Am.  Rep.  192;  Wooster  v. 
Plymouth,  62  N.  H.  193,  208].  S«  also  Chi- 
cago, etc.,  R.  Co.  D.  Otoe  County,  18  Wall. 
(U.  S.)   667,  21  L.  ed.  376. 

13.  Ford  V.  Delta,  etc.,  I^nd  Co.,  184 
IT.  S.  662,  672,  17  S.  Ct.  230,  41  L,  ed.  590. 

14.  Brooks  v.  Wichita,  114  Fed.  297,  208, 
B2  C.  C.  A.  209. 

IB.  Webster  Diet,  [quoted  in  Denver  o. 
Coulehan,  20  Colo.  471,  479,  39  Pic.  425,  27 
L.  R,  A.  7511, 

16.  VillsTs  V.  Kennedy,  5  La.  Ann.  724, 
725.  where  the  court  said:  "  It  will  be  seen 
by  the  35th  chapter  o(  the  book  of  Numbers, 
and  the  2l8t  of  the  book  of  Joshua,  that  the 
children  of  Israel  were  commanded  with  great 
particularity  in  founding  cities  for  emigrat- 
ing tribes,  to  lay  off  extensive  suburbs  out- 
side of  the  walls,  for  the  common  use  of  the 
inhabitants.  Tlie  christian  sovereigns  of  Eu- 
rope, either  from  the  reverence  for  the  exam- 
ple or  the  intrinsic  utility  of  the  custom,  in- 
corporated it  into  their  laws  for  the  govern- 
ment of  their  Colonies  in  the  Indies." 

17.  "  The  word  '  council '  is  derived  from 
tlie  Latin  word  '  oonailium,'  the  definition  of 
which  is  '  an  aasembty.'  "  Bouvier  L.  Diet. 
\qaoted  in  State  tJ.  Weeks,  38  Mo.  App.  566. 
573]. 

18.  Bouvier  L.  Diet,  [quoted  in  State  u. 
Weeks,  3B  Mo.  App.  566,  574]. 

le.  Huron  v.  Campbell,  3  S.  D.  309,  316, 
B3  N.  W.  182. 


SO.  Strosser  c.  Ft  Wayne,  100  Ind.  443, 
4B1. 

21.  Citizens'  Qas,  etc.,  Co.  v.  Elwood,  114 
Ind.  332,  337,  16  N.  E.  624. 

22.  People  c.  Hurlbut,  24  Mich.  44,  69,  9 
Am.  Rep.   103. 

23.  Black  L.  Diet. 

24.  "  It  is  impoBiilile  to  define  in  a  general 
way  .  .  .  what  a  city  purpose  is,  within  the 
meaning  of  the  constitution.  Each  case  must 
largely  depend  upon  its  own  facts,  and  the 
meaning  of  these  words  must  be  evolved  by  a 
process  of  exclusion  and  inclusion  in  judicial 
conatructioa."  People  e.  Kelly,  76  N.  Y.  476, 
487. 

26.  People  v.  Kelly.  76  N.  Y.  475,  488. 

26.  Sun  Printing,  etc.,  Assoc,  v.  New  York, 
152  N.  Y.  257,  266,  40  N.  E.  49B,  37  L.  H.  A. 
788.  See  also  In  re  New  York,  99  N.  Y.  589. 
585.  2  N.  E.  642,  where  it  is  said:  "The 
acquisition  aad  maintenance  of  public  parks, 
securing  pure  air  and  healthtul  rest  and 
recreation  to  the  peopie,  is  a  '  city  purpose,' 
whea  executed  within  the  corporate   limits." 

Wiat  i«  a  "  dty  purpose."—  In  Conuttoek 
V.  Syracuse,  5  N.  Y.  Suppl,  874,  it  is  held 
that  a  supply  of  water  for  municipal  use,  as 
well  as  for  that  of  the  inhabitants,  is  a  city 
purpose  to  a  marked  degree.  So  it  has  been 
held  that  the  construction  und  operation  of 
an  electric  light  system  by  n  city  for  its  own 
and  its  inhabitants'  benefit,  is  for  it  "city 
purpose"  within  section  U  of  article  i  of 
the  constitution  of  New  York.  Hequembourg 
V.  Dunkirk.  49  Uuii  (N.  Y.i  550,  531,  i 
N.  Y.  Suppl.  447,  18  N,  Y.  bl.  570. 

What  is  not  a  "  dty  puipose." —  But  it  hss 
been  held  that  bonds  issued  under  a  munici- 
pal ordinance  "  for  the  use  of  said  city,  to  be 
expended  in  developing  the  natural  advan- 
tages of  the  city  for  manufacturing  purposes," 
are  not  for  a  "  city  purpose."  Mather  v. 
Ottawa.  114  111.  659,  3  N.  E.  «69. 
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ClUDADKS.    In  Spanieb-Ameriean  law,  towns.'' 

CITIL  In  its  onginal  sense,  pertaining  or  appropriate  to  a  member  of  a 
cieitcUy  q.  v.,  or  free  political  community ;  natnraf  or  proper  to  a  citizen  ;  also, 
relating  to  the  commanity,  or  to  Hie  poHcy  and  government  of  the  citizens  and 
subjects  of  a  state."  In  the  langnase  of  the  law,  the  word  has  various  significa- 
tions :  *  In  contradistinction  to  "  barbarous "  or  "  savage "  the  term  may  be  used 
to  indicate  a  state  of  society  reduced  to  order  and  regular  government  ;**  so,  in 
oontradiatinction  to  "  crimmal,"  it  indicates  tlie  private  riglita  and  remedies  of 
meu  as  members  of  tlie  community,  in  contrast  to  those  which  are  public  and 
relate  to  the  government;"  it  also  relates  to  rights  and  remedies  sought  by 
action  or  suit  distinct  from  criminal  proceedings,"  and  concerns  the  rights  of  and 
wrongs  to  individuals  considered  as  private  persons,  in  contradiatinution  to  crim- 
inal or  that  wliich  concerns  the  whole  political  society,  tlie  community,  state,  gov- 
ernment:  as,  civil ^ — -action,  case,  code,  court,  damage,  injury,  proceeding,  proced- 
ure, process,  remedy.*"  Again,  the  term  is  often  used  in  contradistinction  to 
"  military  "  or  "  ecclesiastical,"  to  "  natural "  or  "  foreign,"  "  (Civil :  Action,  see 
Civil  Action,  Case,  see  Civil  Action.  Commotion,  see  Civil  Commotion, 
Damage  Acts,  see  Intoxicating  Liquors.  Death,  see  Civil  Death  ;  Convicts. 
Law,  see  Civil  Law.  Liberty,  see  Civil  Liberty.  Office,  see  Civil  Office. 
Officer,  see  Civil  Officer.  Process,  see  Process.  Remedy,  see  Civil  Kemedy. 
Rights,  see  Civil  Biqhts.  Service,  see  Hunicipal  Oorfo&ationb  ;  Officebs. 
Suit,  see  Civil  Suit.    "War,  see  Insurrection  ;  War.) 

Civil  action.^     In  civil  law,  a  personal  action  which  is  instituted  to  compel 


27.  Ha.rt  r.  Burnett,  15  Cal.  G30,  537. 
88.   Black  L.  Diet. 

The  civil  Mate  includes  all  ordeti  of  men 
from  the  highest  nobleman  to  the  meanest 
pensKnt,  that  are  not  included  under  .  .  . 
derg;,  or  under  .  .  ,  the  military  and  mari- 
time states:  and  it  may  Bometimes  include 
individuals  of  the  other  ,  .  .  orders."  1  Bl. 
Comm.   396. 

28.  Black  L.  Diet. 

SO.  Thus,  we  speak  ot  civil  righte,  civil  io- 
detf,  civil  govermnent,  and  civil  liberty. 
Black  L.   Diet. 

Ctvil  Bubjection  is  defined  as  a  siiuailon 
"  vhereb^  the  inferior  is  constrained  by  the 
superior  to  act  contrary  to  what  his  own 
Teason  and  inclination  would  suggest."  4  Bl. 
Comm.  28. 

31.  Thus,  we  epeak  of  civil  process  and 
criminal  proceas,  civil  jurisdiction  and  crimi- 
nal jurisdictiota.  Black  L.  Diet;  Bouvier  L. 
Diet,  {quoted  in  Hockemeyer  v.  Thompaon, 
160  tnd.   176,   182,  48  N.  E.   1029,  4B  N.  B. 

loss], 

32.  Webster  Diet,  [quoted  in  Hockemeyer 
t.  Thompson,  150  Ind.  178,  182,  48  N.  E. 
lose,  49  N.  E.  1059]. 

The  terms  "  dvll "  and  "  eiimlnal,''  when 
used,  whether  In  reference  to  jurisdiction  or 
judicial  proceedings  generally,  have  respect  to 
the  nature  end  form  of  the  remedy,  and  the 
cause  of  action  or  occasion  for  Instituting 
legal  proceedings.  Civil  stands  for  the  op- 
posite of  criminal,  and  hence  we  have  courts 
known  as  courts  of  civil  jurisdiction  and  of 
criminal  jurisdiction,  distinguiaiipd  by  the 
character  of  the  prosecutions  in  each.  Bacon 
Ahr.  Actions  [quoted  in  Landers  v.  Staten 
Wand  R.  Co.,  53  N.  T.  460,  456] ;  Bouvier 
Inst.  pi.  2642-2(143.  And  see  Bapalje  ALL. 
Met.  [quoted  in  State  o.  Union  Trust  Co.,  70 


Mo.  App.  311,  317;   Iowa  «.  Chicago,  etc.,  R. 
Co.,  37  Fed.  497,  498,  3  L.  R.  A.  654]. 

33.  Anderson  L.  Diet,  [quoted  in  Hocke- 
meyer V,  Thompson,  160  Ind.  170,  182,  48 
N.  K  1029,  49  N.  E.  1059;  State  r.  Frost,  113 
Wis.  623,  641,  88  N.  W.  912,  80  N.  W.  915]. 

34.  Thus,  we  speak  of  a  civil  station,  as 
opposed  to  a  military  or  an  ecclesiastical  sta- 
tion ;  a  civil  death  aa  opposed  to  a  natural 
death;  a  civil  war  as  opposed  to  a  foreign 
war.  Black  L.  Diet,  (citing  Story  Const 
S  791]. 

The  opposite  of  criminal,  of  ecclesiastical, 
of  military,  or  political  see  Wharton  L.  Lex. 
[citing  I  Mill  Logic]. 

The  word  "  civil "  as  used  in  "  Brown  Civil 
Township "  has  been  held  to  correctly  de- 
scribe the  township,  although  it  created  an 
inaccuracy  in  the  name  of  the  political  cor- 
poration, where  it  appeared  that  no  one  could 
have  been  misled  or  prejudiced  by  its  use, 
Vogel  K.  Brown  Tp.,  112  Ind.  299,  300,  14 
N.  E.  77,  2  Am.  St.  Rep.  187. 

35.  The  precise  meaning  of  the  descriptive 
term  "  dvil .  actions  "  must  be  judged  by  its 
connections  and  the  manner  in  which  it  is 
used  in  the  particular  cose.  It  is  in  all  cases 
dangerous  to  take  particular  expressions  ap- 
plicable to  the  subject  under  consideration 
and  tjl  treat  them  as  general  words  affording 
rules  and  definitions  applicable  to  all  cases. 
Howard  v.  Merrimac  River  Locks,  etc.,  12 
Cush.  (Mass.)  259.  See  also,  generally,  Ac- 
tions, 1  Cyc.  732. 

Attributes  of  dvil  action. — "  It  is  an  action 
wherein  an  issue  is  presented  for  trial,  formed 
by  the  averments  of  the  complaint,  and  the 
denials  of  the  answer,  or  the  replication  to 
new  matter,  and  the  trial  takes  place  by  the 
introduction  of  legal  evidence  to  support  the 
allegations  of  the  pleadings,  and  a  judgment 
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pajinent,  or  the  doine  of  some  other  tiling  which  ia  purely  civil."  At  coinmoD 
law,  an  action  which  liaa  for  its  object  the  recovery  of  private  or  civil  rights  or 
compensation  for  their  infraction  ;"  the  legal  demand  of  one's  right;"  the  right- 
ful method  of  obtaining  in  court  what  is  due  to  any  one ;  the  lawful  demand  of 
one's  right  in  a  court  of  justice ;  the  lawful  demana  of  one's  rights  in  the  form 
given  by  law ;  tlie  form  of  a  suit  given  by  law  for  the  recovery  of  that  which  is 
one's  due ;  a  remedial  instrument  of  justice,  whereby  redreas  is  obtained  for  any 
wrong  committed  or  right  withheld ;  any  judicial  proceeding  which,  conducted  to 
a  termination,  will  result  in  a  judgment.*'  Again,  at  common  law,  a  civil  action, 
as  distiugnished  from  a  criminal  action,  is  one  which  seeks  the  establiahment^ 
recovery,  or  redress  of  private  and  civil  rights;*  an  action  brought  to  recover 
some  civil  right,  or  to  obtain  redress  for  some  wrong,  not  being  a  crime  or  misde- 
meanor, and  is  tliua  distinguished  from  a  criminal  action  or  prosecation.''     Under 


in  Buch  an  aetion  is  conclnaivB  upon  the  rights 
of  the  pitrtieB,  and  could  be  plead  in  bar." 
Evana  c.  Evana,  105  lad.  204,  210,  6  N.  E. 
24,  768  [cifing  Deer  Lodge  Countj  v.  Kohn, 
2  Mont.  68,  70]. 

36.  Black  L.  Diet.;  Bouvier  L.  Diet,  [oil- 
ing Pothier  Introd.  Gen.  aux  Cont.  110]. 

37.  Bouvier  L.   Diet    [^o(ed  in   State  v. 
.   Union  Trust  Co.,  70  Mo.  App.  311,  SlSj  /n  ra 

Famum,  51  N.  H.  376,  383;  StaU  t>.  Frost, 
113  Wis.  823,  641,  88  N.  W.  S12,  89  N.  W. 
915;  Iowa  t>.  Chicago,  etc.,  R.  Co.,  37  Fed. 
497,  \m,  3  L.  R.  A.  554].  See  also  the  fol- 
lowing cases: 

&^U)i>ama..~  Withers  c.  State,  30  Ala.  262, 
262,  where  it  is  said:  "  The  civil  causes  here 
spoken  of  are  those  which  deal  with  private 
wrongs;  that  is,  with  acts  which  constitute  an 
infringement  or  privation  of  the  private  or 
civil  rights  belonging  to  individuals.  These 
terms,  therefore,  include  only  those  lE!g&l  pro- 
ceedings which  seek  redress  for  civil  injuries." 

yitinois. —  McPike  v.  McPike,  10  III.  App. 
332,  333  {quoting  1  Wait  Act.  &  Def.  10: 
"A  civil  action  is  one  prosecuted  for  the  estab- 
lishment or  recovery  of  a  right,  or  the  pre- 
vention of  a  wrong,  or  the  redress  of  an  in- 
jury"]. 

ifaine. —  Bryant  c.  Glidden,  36  Me.  3Q,  44, 
where  civil  actions  are  deUned  to  be:  "All 
legal  proceedings  partaking  of  the  nature  of 
a  suit  and  designed  to  determine  the  rights 
of  private  parties," 

J/igsouri.— State  p.  Union  Trust  Co.,  TO  Mo. 
App.  311.  317  \qviatmg  Rapalje  &  L.  L.  Diet: 
*'An  action  to  enforce  a  private  or  civil  right 
or  to  redress  a  private  wrong;  "  and  Stroud 
Jnd.  Dec.  130]. 

.Vcic  lort.— Roe  v.  Boyle,  81  N.  Y.  305, 
300.  where  a  civil  action  is  defined  to  be  on 
ordinary  proceeding  in  a  court  of  justice,  by 
which  one  party  prosecutes  another  party  for 
the  enforcement  or  protection  of  a  right,  or 
for  the  redress  or  prevention  of  a  wrong, — 
every  other  civil  remedy  being  defined  to  be 
a  special  proceeding.  See  also  Matter  of  Rat- 
ferty,  14  S.  Y.  App.  Div.  66,  57,  43  N.  Y. 
Suppl.  760. 

I'niiti  States.— Exi  p.  Tom  Tong,  lOBU.  S. 
556,  2  S.  Ct  871,  27  L.  ed.  826  (proceedings 
to  enforce  civil  eights)  ;  Iowa  r,  Chicago,  etc., 
R.  Co..  37  Fed.  467,  498,  3  L.  R.  A.  554  [quot- 
ing Rapalje  &  L.  L.  Diet.]. 

The  teim  dvil  may  be  applied  to  the  natnie 


of  litigatioii  as  growing  out  of  the  relation  of 
citizens  inter  ssse  rather  than  to  their  rela- 
tion to  the  state.  Koch  p.  Vanderhoof,  40 
N.  J.  L.  619,  623,  9  Atl.  771. 

Sa  Pettis  V.  Pomfret,  28  Conn.  666,  589; 
Wiufield  Adj.  Words,  16  [qvoted  in  JefTer«on 
County  D.  Philpot,  66  Ark.  243,  245,  60  S.  W. 
463]. 

30.  Winfield  Adj.  Words,  16  [^tioteif  in 
Jefferson  County  c.  Philpot,  66  Ark.  243,  24fi, 
60  S.  W.  463]. 

40.  Koch  p.  Vanderhoof,  49  N,  J.  L.  819.  9 
Atl.  771;  Black  L.  Diet  In  In  re  J^nster- 
macher  p.  State,  19  Oreg.  504,  506,  25  Pac 
142,  it  was  said  that  a  civil  action  is  insti- 
tuted for  the  purpose  of  enforcing  a  private 
or  civil  right,  or  to  redress  a  private  wron^ 
as  distinguished  from  actions  instituted  to 
punish  crimes  which  are  known  as  criminal 
actions.  See  also  Dow  p.  Norris,  4  N.  ^.  10, 
19,  17  Am.  Dec.  400  [citing  3  Bl.  Comm.  2]. 

The  tenn  from  its  natural  impart  would 
embrace  every  species  of  suits  which  is  not  of 
a  criminal  kind.  Wiscart  c.  Dauchy,  3  Dall. 
(U.  S.)  321,  328,  I  L.  ed.  619  [quoted  in 
Curry  P.  Marvin,  2  Fla.  411,  417]. 

41.  Landers  p.  Staten  Island  R.  Co.,  53 
N.  Y.  450,  456;  Burrill  L.  Diet  [quoted  in 
Iowa  V.  Chicago,  etc.,  E.  Co.,  37  Fed.  497, 
498,  3  L.  R.  A.  664].  In  Lake  Erie,  etc.,  R. 
Co.  P.  Heath,  9  Ind.  558,  659  [quoted  in  Nor- 
ristown,  etc..  Turnpike  Co.  r.  Burket,  26  Ind. 
53,  62],  it  is  said;  "Not  every  case  whieb 
is  not  a  criminal,  is  a  civil  one.  'Civil 
case '  had  a  definition,  a  meaning  at  common 
law,  when  the  early  constitutions  of  this  coun- 
tiy  were  formed ;  and  it  has  been  held  that 
the  term  was  used  in  those  constitutions  in 
the  common-law  sense."  In  U.  S.  v.  Tbi7« 
Tons  of  Coal,  6  Bias.  (U.  S.)  379.  3B2,  28 
Fed.  Caa.  No.  16,515,  21  Int  Rev.  Rec.  251, 
it  is  said:  "  The  true  test,  I  think,  lies  here. 
When  the  judgment  of  forfeiture  necessarily 
carries  with  it  and  as  part  of  it  a  conviction 
and  judgment  against  the  person  for  the 
crime,  the  case  is  of  criminal  character.  But 
when  the  forfeiture  does  not  necessarily  in- 
volve personal  conviction  and  judgment  for 
the  offense,  and  such  conviction  and  judgment 
must  be  obtained,  if  at  all,  in  another  and 
independent  proceeding,  there  the  remedy  by 
way  of  forfeiture  is  of  civil  and  not  criminiU 
nature-  Understanding  the  words  '  criminal 
case,'   in  the  Constitution  in  the  senae  in 
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the  code  a  civil  action  compreiiends  a  anit  in  equity  under  tlie  old  pi-acttce.**  (See, 
geuerallf ,  Actions  ;  Oahsk  ;  Cahsi:  of  Action.) 

Civil  ABCHITECTUBE.  The  art  or  Bcience  of  building  variouB  structures  for 
the  pnrpoeeB  of  civil  life." 

CIVIL  BILL  COUBT.  A  court  in  Ireland  whose  jurisdiction  is  similar  to  that 
exercised  bj  the  county  courts  in  England.** 

CIVIL  BUSINESS.     A  fact  or  facts  that  constitute  the  cause  of  action.* 

Civil  case,  a  suit  at  law  to  redress  the  violation  of  some  contract,  or  to 
repair  some  injnry  to  property  or  to  the  person  or  personal  rights  of  individuals.** 
{See  also  Actions  ;  Civri,  AanoN ;  Civil  Cadbb  ;  Civil  Suit.) 

Civil  cause,     a  jndicial  proceeding  designed  to  enforce  the  rights  and 

whkb  tli«y  are  generallf  used,  and  upon  the 
■warn  alr^dj  indicated,  I  must  construe  them 
u  meaning  a  caae  in  which  punishment  for 
crime  is  sought  to  be  vieited  upon  the  person 
o(  the  offender,  in  the  ordinaij  course  of 
eriminal  proaecution,  in  contradistinction  to 
•  proceeding  in  rem  to  effect  a.  forfeiture  of 
Ute  thing  to  which  the  offense  primarilj  at- 

The  phiaae  "  dvil  actions"  Ib  uaed  as  op- 
posed to  criminal  actions.  Rison  p.  Cribbe, 
J  Dill.  (U.  S.)  181,  1B4,  20  Fed.  Cas.  No. 
11,860,  where  it  is  said:  The  phraM  "  civil 
■ctioos "  includes  actions  at  law,  eiuts  in 
etuuiDery,  proceedings  in  admiralty,  and  all 
other  judicial  controversias  in  which  rights 
of  property  are  involved,  whether  between 
fkrtiee,  or  B'uch  parties  and  the  government. 
It  U  used  here  in  contradistinction  to  prose- 
rotioDs  for  crime.  See  also  Smith  p.  Burnet, 
35  N.  J.  Eq.  314,  320;  U.  S.  u.  Ten  Thousand 
Cigara,  Woolw.  (U.  S.)  123,  124,  28  Fed.  Cas. 
Ko.  10,451  [quoted  ia  Feustermacher  d.  State, 
19  Or^.  504,  507,  25  Pac.  l4a],  construing 
13  U.  S.  Stat,  at  L.  p.  351,  i  3.  In  Living- 
ston r.  Story,  Q  Pet.  (U.  S.)  632,  656,  9  L.  ed. 
ESS  (eolwtniing  the  act  of  congress  of  1824, 
nUtive  to  the  practice  of  the  courts  of  the 
United  States  in  Louisiana ) ,  it  is  said : 
'  The  descriptive  terms  here  used,  civil  ac- 
tions, ate  broad  enough  to  embrace  cases  at 
law  and  in  equity;  and  may  fairly  be  con- 
strued, as  used  in  cantradiatinction  to  crimi- 
nal causes. "  In  Atcheson  v.  Everitt,  Cowp. 
382,  it  was  determined  that  actions  strictly 
popular  and  not  compeneatory  are  not  crimi- 
nal proeecutions,  but  civil  suits.  This  case 
was  followed  io  Spicer  v.  Rees,  6  Rawle  (Pa.) 
lis,  122,  28  Am.  Dec:  648.  See  also  Cancemi 
t.  People,  18  N.  Y.  K8,  135,  where  the  court 
declares  that  there  is  "  a  wide  and  important 
distinction,  between  civil  suitf  and  criminal 
prcDCCutions,"  and  that  "  this  distinction 
antes  ...  in  respect  to  the  interests  in- 
ToWed  and  the  objects  to  be  accomplished." 
A  suit  may  be  criminal  in  form  and  yet 

civil  in  its  nature  or  vice  versa.     Illinois  t>. 

IlUnois  Cent.  B,  Co.,  33  Fed.  721,  720   [died 

in  Iowa  v.  Chicago,  etc.,  R.  Co.,  37  Fed.  407, 

4>9,  3  L.  R.  A.  694],  construing  the  act  of 

ningreas  of  May  3,  1387,  relating  to  removal 

o[  causes  from  the  state  to  the  federal  courts. 
It  is  apparent   that   anciently  in   England 

nuinj  prooeedin]^  by  information  were  classed 

not  as  civil  but  rather  as  criminal,  although 

their  purpose   was   not   strictly   punishment, 

but  the  recovery  of  moneys   or   property   of 


which  the  sovereign  claimed  to  be  wrongfully 
deprived.  6  Bacon  Abr.  Prerogative,  p.  407 
[nted  in  State  v.  Frost,  113  Wis.  623,  841, 
88  N.  W.  912,  89  N.  W.  918]. 

42.  See  Acnoua,  1  Cyc.  732. 

Under  the  Aikansai  code  (Sandel  A  H.  Dig. 
Aik.  I  5603)  the  court,  in  Jefferson  County  c. 
Philpot,  66  Ark.  243,  245,  50  S.  W.  453,  con- 
strues the  phrase  "  civil  action." 

Under  the  New  York  Code  (N.  Y.  Code  Civ. 
Proc.  {  2337)  the  court  in  Prentice  v.  Weston, 
47  Hun  (N.  Y.)  121,  124,  interprets  the 
phrase  "  civil  action." 

As  enabling  acts  the  federal  couita  have  in- 
cluded within  the  term  "  civil  action,"  as 
used  in  the  act,  all  proceedings  which  are  not 
criminal,  and  includes  suits  in  chancery  as 
well  as  actions  at  law.  Smith  e.  Burnet,  35 
N.  J.  Eq.  314,  320  [dtiag  Qreen  v.  U.  S.,  9 
Wall.  (U.  8.)  665,  19  L.  ed.  806;  Rison  t>. 
Cribbs,  IDill.  (U.  S.)  181,  20  Fed.  Cas.  No. 
11,860;  U.  S.  V.  Ten  Thousand  Cigars,  Woolw. 
(U.  S,)   123,  28  Fed.  Cas.  No.  16,451). 

43.  See  Buildebs  add  AncHiTECTe,  6  Cyc. 
6,  note  2. 

44.  Black  L.  Diet. 

The  jndge  of  it  is  also  chairman  of  quarter 
sesnona  (where  the  jurisdiction  ia  more  ex- 
tensive than  in  England),  and  performs  the 
duty  of  revising  barrister.  The  procedure  of 
the  civil  bill  courts  is  regulated  by  27  &  28 
Vict  c.  99;  2S  A  20  Vict.  c.  1;  and  37  &  38 
Vict.  c.  66.     Wharton  L.  LeT. 

45.  Coidon  v.  Leipsiger,  17  Utah  498,  601, 
5S  Pac.  82,  construing  Utah  Const-  art.  8, 
I  6. 

"Of  course,  the  intent  attending  an  act 
usually  characterizes  it  as  criminal  or  other- 
wise." Condon  v.  Leipsiger,  17  Utah  498, 
501,  55  Pac.  82. 

46.  Schultz  V.  Moore,  Wright  (Ohio)  280, 
281,  distinguishing  a  civil  case  from  a  crimi- 
nal ease,  the  latter  being  a  public  prosecution 
for  a  crime  or  a  misdemeanor.  See  also  Grim- 
ball  V.  Ross,  I  T.  U.  P.  Charlt.  (Ga.)  175,  181 
(where  it  is  said:  "Civil  caaes  are  those 
wbich  involve  disputes  or  contests  between 
man  and  man,  and  which  only  terminate  in 
the  adjustment  of  the  rights  of  plaintilfs  and 
defendants");  State  V.  Jndge,  15  La.  124, 
126  (where  it  ia  said:  "Civil  cases  are  es- 
sentially those  in  which  the  defendant,  or 
party  against  whom  relief  is  sought,  is  a  nat- 
ural person,  or  corporation,  other  than  the 
State  ") . 

"  Civil  cases  "  mnet  tw  held  to  mean  "  dvil 
actions,"  which  in  common  parlance  do  not 
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redress  the  wrongs  of  individnals,  as  between  tbemselves  in  distinctioD  from 
criminal  proceedings.*'  (See  also  AcnoNS ;  Civil  Aonos ;  Civil  Case  ;  Civu, 
Surr.) 

CITIL  COMMOTION.  An  nprieing  among  a  masa  of  people  which  occasions  a 
eerione  and  prolonged  disturbance  and  an  infraction  of  civil  order,**  not  attaining 
tile  status  01  w^  or  an  armed  insurrection." 

Civil  corporation,  a  term  sometimes  need  in  England  to  indicate  a  class 
of  lay  corporations,  organized  for  the  execution  of  mnnicipal  or  business  fanc- 
tions,  aa  diBttnguiehed  from  another  cUss  termed  eleemosynary  or  charitable 
corporations.* 

Civil  damage  acts.    See  Ihtozioatino  LigaoBs. 

Civil  day.     a  day  which,  in  civil  transactions,  begins  and  ends  at  midnight.^ 

Civil  death."  The  legal  privation  or  extinction  of  a  person's  rights  and 
capacities  among  his  fellow  mem  hers  of  society;"  extinction  of  civil  rights;**  the 
state  of  a  person  who,  though  posBeasing  natural  life,  has  lost  all  his  civil  rights 
and  as  to  them  is  considered  dead."  (Civil  Death :  As  Ground  For  Abatement, 
see  Abatement  and  Kbvival,     Orenerally,  see  Convicts.) 

CIVIL  disabilities.     Disqualification  created  by  law.°* 


comprehend  writs  of  mandamus,  certiorari,  or 
habeaB  corpus.  Com.  v.  Lancaster  Cuuntj,  8 
Binn.  (Pa.)  S,  8.  A  mandamus  is  a  civil  pro- 
ceeding, within  the  meaning  of  the  Pennsyl- 
vania act  of  March  30,  1875,  providing,  "  that 
changes  of  venue  shall  be  made  in  any  civil 
cause  in  law  or  equity  depending  in  any  of 
the  courts  of  this  Commonwealth,"  in  the 
particular  cases  specified  in  said  act.  Wil- 
liamsport  c.  Com,,  80  Pa.  St.  468. 

47.  Abbott  L,  Diet. 

"  Ih«  dvil  caiiKa  .  .  .  are  those  which  deal 
with  private  wrongs ;  that  is,  with  acts  which 
constitute  an  infringement  or  privation  of  the 
private  or  civil  rights  belonging  to  indi- 
viduals. These  terms,  therefore,  include  only 
those  legal  proceedings  which  seek  redress  for 
civil  injuries."  Withers  v.  State,  36  Ala.  252, 
2Q2,  construing  the  bill  of  rights. 

"The  woid  'dvil'  is  used  in  this  article 
of  the  bill  of  rights  to  denote  causes  in  which 
private  rights  are  involved,  and  to  distinguish 
such  cases  from  criminal  causes,  in  which  the 
|iub)ic  alone  ia  concerned."  Dow  v.  Norris,  4 
N.  H.  IG,  IB,  17  Am.  Dec.  400  Ictitno  3  Bl. 
Comm.  2]. 

48.  4  Bl.  Comm.  147. 

49.  Abbott  L.  Diet.      See  iNStrRRBcnON. 
00.   1  Bl.  Comm.  487,  471. 

Ezamplei  of  dvil  corporations  are  munici- 
pal corporations  (as  counties,  cities,  towns, 
nnd  villages),  incorporated  manufacturing, 
banking,  insurance,  and  trading  companies, 
nnd  tlie  like.     2  Kent  Comm.  2TS. 

51.  State  V.  Padgett,  18  S.  C.  317,  323 
[citing  Webster  Diet.];  Pederaen  C.  Eugster, 
14  Fed.  422. 

According  to  th«  calendar  adopted  by  Pope 
Gregory  XIII,  "the  civil,  as  distinguiehed 
from  the  artificial  '  day,'  is  defined  to  be  '  the 
wliole  time  or  period  of  one  revolution  of  the 
earth  on  its  axis,  or  twenty-four  hours,'  called 
the  '  natural  day.'  'And  the  evening  and  the 
morning  were  the  first  day.'  Genesis,  cb.  1. 
In  this  sense  the  day  may  commence  at  any 
period  of  the  revolution.  The  Babylonians 
tx'gnn  the  daj'  at  sunrising,  the  Jews  at  aim- 


setting,  the  Egyptians  at  midnight,  as  do 
several  nations  in  modem  times,  the  British, 
Spanish,  American,  ix."  Stat«  v.  Padgett,  13 
S.  C.  317,  323. 

62.  "  The  term, '  dvil  deatli,'  aa  oMd  in  the 
booka,  awmed  to  involve,  first,  a  total  extinc- 
tion of  the  civil  rights  and  relations  of  the 
party,  so  that  he  could  neither  take  nor  hold 
property,  but  his  estate  passed  to  his  heirs  as 
though  he  were  really  dead,  or  was  forfeited 
to  tbo  crown ;  and  of  this  kind  were  the  cases 
of  monks  professed,  and  abjuration  of  the 
realm.  But  profession  was  a  creature  of  the 
ecclesiastical  law,  and  the  relinquishment  of 
the  estate  was  voluntary,  1  Domat.  25,  art. 
13.  This  species  of  civil  death  terminated 
when  popery  was  abolished  in  England,  and 
the  monasteries  taken  into  the  hands  of  the 
king.  Abjuration  of  the  realm  was  abolished 
by  Uie  Statute  of  James  I,  cb,  2B.  Second,  an 
incapacity  to  bold  property,  or  to  sue  in  the 
king  s  courts,  attended  with  forfeiture  of  the 
estate  and  corruption  of  blood;  and  the  king 
took  the  property  to  the  exclusion  of  the 
heirs.  Jackson  f.  Catlin,  2  Johns.  [N.  Y.) 
248,  292,  3  Am.  Dec.  415;  1  Domat.  531, 
B.  14."  Baltimore  v.  Chester,  63  Vt.  315,  318, 
38  Am.  Kep.  677,     See  also  1  Bl.  Comm.  132. 

A  drunkard  is  not  civilly  dead.  Steel  c. 
Young,  4  Watts  (Pa.)  450. 

S3.  Abbott  L,  Diet,  [quoted  in  In  re  Don- 
nelly, 125  Cal.  417,  410,  58  Pac.  SI,  73  Am. 
St  Uep.  02].  See  also  Com.  i:  Clemmer,  190 
Pa.  St,  202,  210,  42  Atl.  675. 

04.  Anderson  L,  Diet.  [qvoteA  in  In  re 
Donnelly,  125  Cal.  417,  410,  S8  Pac.  61,  73 
Am.  St.  Rep.  62]. 

50.  Bouvier  L,  Diet,  [quoted  in  In  re  Don- 
nelly, 125  Cal.  417,  410,  S8  Pac.  61,  73  Am. 
St.  Rep.  82]. 

Oe.  Anderson  L.  Diet,  [quoted  in  Ingalls 
V.  Campbell,  IS  Or%.  461,  466,  24  Pac.  004]. 

"  To  the  wife  it  meana  some  disqualifica- 
tion created  by,  or  the  result  of  law,  which 
renders  her  incapable  of  doing  certain  acts  or 
things."  Ingalls  c.  Campbell,  18  Oreg.  461, 
488,  24  Pac  004. 
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CIVIL  DUTY.  An  obligatioa  which  may  be  created  by  the  state,  through  its 
l^^latare." 

Civil  EFFKCTS.  The  civil  rights  and  liabilities  resulting  from  a  given  status, 
such  as  marriage." 

Civilian,  a  person  engt^ed  in  civil  pursuits  as  distinguished  from  those 
connected  with  the  military  and  naval  eervico,  or  (in  England)  in  religious  work ;  '^ 
a  student  or  teacher  of  civil  law  ;  a  person  proficient  in  the  sciences!" 

Civil  imposition.  In  legal  contemplation,  a  tax  authorized  by  the  legisla- 
ture under  a  constitutional  grant  of  power." 

Civil  INJDBT.  An  injury  sustained  by  the  individual  only,  and  not  by 
society,  and  entitling  him  to  a  personal  action  for  redress. " 

CIVILITER.  A  term  used  to  define  tjie  civil  status  of  a  person,  and  to  distin- 
guish civil  from  criminal  process  and  civil  from  criminal  prosecutions." 

CIVIUTEH  BOBTUUS.  Civilly  dead ;  dead  in  the  view  of  the  law.  The  condi- 
tion of  one  who  has  lost  his  civil  rights  and  capacities,  and  is  accounted  dead  in 
law,**    (See  also  Civil  Dkath.) 

CIVILIZATIOH.  An  improved  and  progressive  condition  of  the  people,  living 
under  organized  government." 


ST.  Philadelphia,  etc.,  R.  Co.  v.  Ervin,  S9 
Pft.  St.  Tl,  33  Am.  Rep.  726.  See  bIso  Flynn 
r.  Canton  Co.,  40  Md.  312,  IT  Am.  Rep.  603 ; 
J«nJu  0.  WilliamB,  115  Mass.  217;  Kirbf  c. 
Boylston  Market  Assoc.,  1 4  Qra;  ( Maas. ) 
249,  74  Am.  Dec.  6S2i  Vandyke  v.  Cincinnati, 
1  Ksn.   (Ohio)   632,  12  OUo  Dec.   (Reprint) 


:78. 


The  legulatme  alone  haa  power 
a  civil  duly  enforceable  at  common  law;  a 
municipal  corporation  cannot  do  so,  Fath  c. 
Tower  Grove,  etc.,  R.  Co.,  105  Mo.  537,  18 
S.  W.  913,  13  L.  R.  A.  74  [nltrd  in  Jackson 
r.  Kansas  City,  etc.,  R.  Co.,  157  Mo.  621,  Sa 
S.  W.  32,  35J.  A  municipal  ordinance  re- 
quired the  removal  of  anow,  etc.,  from  etde- 
w'alks  by  the  owner  of  adjoining  premiaes, 
■nd  prescribed  a  pcnal^  for  neglect.  It  was 
held  that  a  person  injured  by  a  fall  on  a 
slippery  sidewalk  could  not  maintain  an  ac- 
tion  against   the  owner  of  the  premi 


Rep.  502,  where  it  waa  said:  "  The  defendant 
has  not  done  anything  injurious  to  others 
vhich  she  was  forbidden  to  do ;  she  has  simply 
left  undone  something  beneficial  to  others 
^hich  she  waa  requirMl  to  do  under  a  pen- 
alty in  case  of  default.  The  thing  required 
waa  not  obligatory  upon  her  at  common  law. 
It  was  a  duty  newly  created  by  ordinance, 
which,  but  for  the  ordinance,  she  might  have 
omitted  with  entire  impunity.  The  question 
is,  whether  a  person  neglecting  such  a  duty 
19  subject  not  only  to  the  penalty  prescribed, 
but  also  to  a  civil  action  in  favor  of  any 
person  specially  injured  by  the  neglect." 

5&  Smith  V.  Smith,  43  La.  Ann.  1140,  1149, 
10  So.  248,  where  it  was  said:  "The  words 
'civil  effects'  are  used  without  restriction, 
uid  necessarily  embrace  all  civil  effects  given 
to  marriage  by  the  taw ;  or,  in  the  language 
of  Uareode,  in  commenting  on  the  identical 
article  in  the  French  Code,  such  a  marriage, 
'although  actually  null,  has  the  same  effects 
u  if  it  were  not  null,  the  ordinary  effects  of 
s  valid  marriage.  .  .  ,  Every  marriage,  though 
mvalid,  if  contracted  in  good  faith,  produces 


the  effects  of  a  valid  marriage  in  the  interval 
between  the  celebration  and  the  judicial  decla- 
ration of  nullity;  when  once  such  a  declara- 
tion intervenes,  the  marriage  produces  no 
further  effect;  but,  be  it  understood,  the  ef- 
fects produced  remain  forever.'  1  Marcadfi 
625." 

59.  Black  L.  Diet. 

Civilian  employees  and  offlcera,  see  Abme 
AND  Navt,  3  C^c.  B42. 

60.  Rapalje  k  L.  L.  Diet. 

61.  Harvard  College  v.  Boston,  104  Moss. 
470. 

62.  Abbott  L,  Diet. 

Distinguished  from  "  crime." — While  the  in- 
jury to  the  individual  may  also  constitute  a 
crime  (Abbott  L,  Diet),  civil  injuries  are 
distinguishable  from  crimes  or  misdemeanors, 
which  "  are  a  breach  and  violation  of  public 
rights  and  duties,  which  affect  the  whole  com- 
munity, considered  as  a  community"  (3  Bl. 
Comm.  2). 

Civil  wrongs  are  "  an  infringement  oi  priva- 
tion of  the  private  or  civil  rights  belonging  to 
individuals,  considered  as  individuals ;  and 
are  thereupon  frequently  termed  civil  inju- 
ries."   3  Bl.  Comm.  2. 

Private  wiOBga  are  frequently  termed  civil 
injuries.  Koch  f.  Vnndcrhoof,  49  N.  J.  I* 
61B,  B  Ati.  771. 

63.  Black  L.  Diet. 

Origin  of  term.— This  term,  with  its  oppo- 
site crimtna lifer,  occur  in  the  civil  law,  from 
which  source  they  were  introduced  (most 
probably  by  Bracton)  into  the  law  of  Eng- 
land.   Burrill  L.  Diet. 

64.  Black  L.  Diet.  And  see  Com.  f.  Clem- 
mer,  190  Pa.  St.  202,  210,  42  Atl.  675, 

65.  Roche  r.  Washington,  19  Ind.  53,  66.  81 
Am.  Dec.  376,  where  it  is  said  that  it  "  is  a 
tsrm  which  covers  several  states  of  society; 
it  is  relative,  and  has  not  a  fixed  sense;  but, 
in  all  its  applications,  it  is  limited  to  a  state 
of  society  above  that  existing  among  the  In- 
dians of  whom  we  are  speaking.  It  implies 
an  improved  and  progressive  condition  of  the 
people,  living  under  an  organized  government, 
with    systematized    labor,    individual   owner- 
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15«    [7  eye.]      CITIL  JUBISDICTIOIf—  CIVIL  LIST 

Civil  JDSISDICTIOH.  That  whicli  exists  when  the  enbject-matter  is  not  of  a 
criininiil  natnre."    (See,  generally,  Codetb.) 

Civil  law.  In  its  general  Bignification,  the  established  law  of  every  particu- 
lar nation,  com  in  on  wealth,  or  city,  more  properly  distinguished  hy  the  term 
"mnnicipal  law";"  that  division  of  mnnicipai  law  which  is  occupied  with  the 
exposition  and  enforcement  of  civil  rights,  as  distingaished  from  criminal  law." 
In  particular  signiticance,  it  Qsnally  means  the  body  of  jarispmdence  known  as 
the  Roman  law." 

Civil  liberty.  Natnral  liberty  so  far  restrained  by  human  laws''  (and  no 
further)  as  is  necessary  and  expedient  for  the  eeneral  adranta^  of  the  public;" 
the  power  of  doing  whatever  the  laws  permit'*    (See,  generally,  Civil  Rights  ; 

CONSTTTDTIONAI,  LaW.) 

Civil  list.  The  designation  of  an  appropriation  made  by  the  British  parlia- 
ment for  the  maintenance  of  the  royal  liousehold  and  eetahlisliment,  as  distin- 
guished from  the  exigencies  of  state.  The  appropriation  is  made  in  Uea  of 
rsvenues,  formerly  denved  by  the  crown  from  lands  and  other  sonrces,  converted 
to  public  uses."  , 


abip  of  tbe  soil,  individual  accumulationa  of 
property,  humsne  and  Bomewhat  cultivated 
mannerB  aod  euntoniB,  the  inBtitution  of  the 
family,  with  well-defined  and  respected  do- 
mestic and  social  relations, '  institutions  of 
learning,  int^llectunl  activity,  etc.  We  know, 
hiatorically,  that  the  North  American  Indiana 
are  diissed  bb  savage  and  not  as  civiliTed  peo- 
ple; and  that,  in  fact,  it  is  problematical 
whether  they  are  susceptible  of  civilization." 
Civllitai  SDCceuit  barbamni, —  civilization 
Buocerda  bnrbarism.  This  was  tlie  motto  of 
Uinnesota  when  a  territory.    Adams  Qloss. 

66.  Bouvier  L.  Diet,  [cited  in  Landers  v. 
Stnten  Island  R.  Co.,  53  N.  Y.  450,  4571. 

67.  Wharton  L.  Lei.     And  see,  generally, 

IHTEBNATIONAL  LAW, 

Dutingniahcd  from  "  law  of  nation^:'' — The 
law  which  a  people  enacts  is  called  tbe  civil 
law  of  that  people,  but  that  law  which  nat- 
ural reason  appoints  for  all  mankind  is 
called  the  law  of  nations,  because  all  nations 
use  it.  Bowyer  Modem  Civ,  L.  IB  [quoted  in 
Bltick  L.  Diet.]. 

66.  Burrill  L.  Diet.  And  see,  generally, 
Cbiuikai,  Law. 

ee.  Wharton  L.  Lei. 

"Somaa  law"  and  "dvil  Uw"  are  con- 
vertible terms,  meaning  tbe  same  system  of 
jurisprudence;  it  is  now  frequently  denomi- 
nated tbe  "  Roman  Civil  Law."  BInck  L. 
Diet.  The  term  civil  law  being  chiefly  ap- 
plied to  that  which  tbe  old  Romans  used, 
compiled  from  their  laws  of  nature  and  of 
nations.    Jacob  L.  Diet. 

Tbe  teim  "  civil "  oa  applied  in  the  laws  in 
force  in  Louisiana  anterior  to  the  adoption  of 
tbe  civil  rode,  must  not  be  considered  as  used 
in  con  trad  is  ti  not  ion  with  the  word  criminal, 
but  must  be  restricted  to  the  Roman  law. 
The  term  ia  employed  in  contradistinction  to 
the  law  of  England,  and  those  of  the  respect- 
ive states.  Jennison  p.  Wannack,  5  La. 
493. 

Impoitancc  of  dvil  Uw.-^  "  Tbe  whole  body 
of  tbe  Civil  Law  will  excite  never-failing  cu- 
riosity, nnd  receive  tbe  homage  of  scholars. 
as  a  EinfTuiai-  monument  of  wisdom.  It  fills 
such  a  large  space  in  tbe  eye  of  human  rea- 
son; it  regulates  so  many  interests  of  man  as 


a  social  and  civilised  being;  it  embodies  so 
much  thought,  reflection,  experience,  and  la- 
bour; it  l^ids  us  BO  far  into  tbe  recessee  of 
antiquity,  and  it  has  stood  so  long  againat 
the  waves  and  weathers  of  time,  that  it  is  im- 
possible, while  engaged  in  the  contemplatioa 
of  tbe  system,  not  to  be  struck  with  some  por- 
tion of  tbe  awe  and  veneration  which  are  felt 
in  the  midst  of  the  solitudes  of  a  majestio 
ruin."  I  Kent  Comm.  548  {quoted  in  Whar- 
ton L.  Lex.].  See  also  Gayle  r.  Cunningham, 
Harp.  Eq.  (S.  C.)  124,  133  [quoting  I  Fonb. 
255],  where  it  is  said;  "The  civil  law,  as  & 
system  of  jurisprudence,  framed  by  wise  men 
and  approved  by  the  experience  of  ages,  must, 
in  every  country  and  in  every  age,  furnish 
principles  which,  modified  and  applied  aa  cir- 
cumstances may  require,  will  greatly  contrib- 
ute to  the  real  interests  and  welfare  of  soci- 

70.  "  Civil  Eovenuuent  in  itself  implies  an 
abridgment  of  natural  liberty."  In  re  Fer- 
rier.  103  ilL  387,  372,  43  Am.  Rep.  10. 

Blackstone  Bays;  "Civil  liberty  .  .  .  con- 
Bist.1  in  protecting  tbe  rights  of  individuals 
bv  the  united  force  of  society."  1  Bl.  Comm. 
251. 

"  The  only  exception  to  tucontroUed  liberty 
is,  that  acts  of  licentiousness  shall  not  bt 
excused,  and  practices  inconsistent  with  tbe 
peace  and  safety  of  tbe  State  shall  not  be 
justified."  Chase  P.  Cheney,  58  III.  509,  537, 
11  Am.  Rep.  95. 

71.  1  Bl.  Comra.  125  [qw)ted  in  People  r. 
Berberrich,  20  Barb.    {N.  Y.)   224,  231], 

HatnTBl  liberty,  ahoni  of  the  ezccsMS,  which 
invade  and  trench  on  the  equal  liberty  of 
others,  is  civil  liberty,  Hayes  v.  Mitchell, 
eg  Ala.  452,  464. 

72.  1  Bl.  Comm.  6. 

It  is  not  natural  but  dvil  liberty  of  which 
a  person  may  not  be  deprived  without  due 
process  of  law.  There  are  restrictions  im- 
posed upon  personal  lil>erty  which  spring  from 
the  helpless  or  dependent  condition  of  indi- 
viduals in  the  various  relations  of  life,  among 
them  being  those  of  parent  and  child,  guard- 
ian and  ward,  teacher  and  scholar,  /it  r» 
Ferrier.  103  111.  367,  373,  42  Am.  Rep.  10. 

73.  I  Bl.  Comm.  332. 
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CIVIL  OBLIGATION —CIVIL  RESPONSIBILITY    [7  Cyo.]     157 

CIVIL  0BLI6AT10H,     A  legal  obligation  enforceable  in  a  jndicial  tribnnal.^* 

CITIL  OFFICE."  A  grant  and  possession  of  the  sovereign  power,  and  the  exer- 
cise of  sncli  power  within  the  limite  prescribed  hy  the  law  which  creates  the  olHce 
coDStitntea  the  diecltarge  of  the  duties  of  the  office,''    {See,  generally,  Officers.) 

Civil  OFFICEB.  Any  officer  holding  appointment  under  the  tfnited  States 
government,  except  in  tue  tnilitary  or  naval  service,''^  whether  the  duties  are 
execntive  or  jndicial,  or  iu  the  hignest  or  lowest  departments.'^  (See,  generally 
Offickes.) 

Civil  BEMEDT.     The  remedy  afforded  by  law  to  a  private  person  in  the  civil 


courts  in  so  far  as  his  private  and  individual  rights  have  been  injured  by  a  delict 
or  crime ;  as  distinguisned  from  the  remedy  by  criminal  prosecntionfor  the 
to  the  right*  of  the  public,"    (See,  generally.  Actions.) 


Civil  BESPOSSIBIUTY.  Tlie  liabihty  to  be  called  upon  to  respond  to  an 
action  at  law  for  an  injury  caused  by  a  delict  or  crime,  as  opposed  to  criminal 
reeponsibiiity,  or  liability  to  be  proceeded  against  in  a  criminal  tribunal.** 

Tbe  word  civil  list  w«a  fonnerly  applied  In 
EnEluid,  to  the  list  of  all  the  expenses  of  the 
^vemmeat,  or  of  all  the  heads  of  public  ex- 
penditure, t^xcepting  those  of  the  armj,  the 
navy,  and  the  other  military  departmenta. 
And  thla  see  me  to  be  its  present  meaning,  as 
applied  to  the  expenditurea  of  the  govern- 
ment of  the  United  States.  Burrill  L.  Diet. 
[rifinff  I  Bl.  Comm.  332]. 

T4.  Black    L.    Diet.     \<^ting    Pothier    Obi. 


191]. 

75.  "  The  words  '  office '  and  '  dvil  office ' 
have  several  meanings.  Tbe  sense  in  which 
they  are  used  in  any  particular  place  can 
naually  be  determined  by  a  reference  to  the 
context  and  the  subject,  matter  of  the  instru- 
ment. Son>etimea  they  would  include  tbe 
president  and  trustees  of  a  corporation,  ex- 
ecutors, deputies,  etc.  .  .  ,  They  only  refer 
to  sneh  officers  as  are  connected  with  the 
civil  administration  of  the  government,  and 
Tere  doubtless  intended  to  include  all  such, 
to  the  exclusion  of  military  otGcers."  State 
r.  aarke,  21  Nev.  333,  336,  31  Pac.  545,  37 
Am.  St.  Rep.  517,  18  L.  R.  A.  313  [«(i»s  1 
Story  Const,  i  7B1]. 

The  K'tvemment  U  the  fountain  of  office, 
and  civil  officers  have  a  right  to  exercise  a 
public  employment  and  take  the  fees  and 
emoluments  thereunto  belonging.  1  Bl.  Comm. 
272;  2  Bl.  Comm.  36  l«(ed  in  State  v.  Valle, 
41  Mo.  29,  31]. 

76.  State  v.  Valle,  41  Mo.  29,  31. 

The  offic*  of  school  aupeiintendent  of  ■ 
comity  is  a  civil  office  within  the  meaning  of 
Cal.  Const,  art.  4,  \  21,  Crawford  P.  Dunbar, 
S2  Cal.  36. 

"  Ci*il  office  in  tlie  state  "  may  mean  either 
dvil  office  within  the  territory,  or  civil  office 
in  the  frame  of  government,  or  political  or- 
ganization which  it  was  the  busuiess  of  the 
coDvention  to  establish.  State  v.  Wilming- 
loa,  3  Earr.   (Del.)   294,  29B. 

77.  Ulitai;  and  naval  ofBcers  aee  Abut 
i-iD  Natt,  3  Cyc.  818. 

7&  /■>  re  Notaries  Public,  B  Colo.  628,  21 


Pac.  473   [?uo(inff  Story  Const.  \\  789-792]; 
Black  L.  Diet,  [ctfinj  Story  Const.  }  792]. 

"  The  term  '  dvil  officers '  was  intended  to 
embrace  such  officers  as  in  whom  part  of  the 
sovereignty  or  municipal  regulations,  or  gen- 
eral interests  of  society  are  vested ;  and  that 
such  has  been  the  general  understanding  in 
the  States,  under  their  constitutions,  is  known 
to  citizens  of  experience  and  observation." 
U.  S.  p.  Hatch,  1  Pinn.  (Wis.)  182,  190 
\<nt\ng  Com.  f.  Binns,  17  Serg.  ft  R.  (Pa.) 
219,  243]. 

Tlie  term  "  dvil  officers  "  is  said  to  embrace 
only  those  in  whom  a  portion  of  the  sover- 
eignty is  vested,  or  to  whom  the  enforcement 
of  municipal  regulations  or  the  control  of  the 
general  interest  of  society  is  conGded.  U.  S. 
V.  Hatch,  1  Pinn.  (Wis.)  182  [ciled  in  State 
V.  Crawford.  17  R.  1.  292.  293,  21  Atl.  548]. 

A  dvil  officei  has  the  charact  eristics  of  ten- 
ure, of  definite  term,  of  general  duties  as  a 
part  of  the  regular  administration  of  the 
government,  of  rifflit  to  emoluments,  and  of 
qualification  by  oath.  State  v.  Crawford,  17 
R.  1.  202,  2B3,  21  Atl.  5*6. 

A  member  of  "  the  police  of  the  Capitol " 
in  the  city  of  Washington  was  held  to  be  a 
civil  officer  under  a  joint  resolution  of  con- 
gress granting  an  additional  compensation  to 
certain  officers.  Mallory  u.  U.  S.,  3  Ct.  CI. 
257,  258. 

A  sergeant  or  nndei-officei  in  the  peniten- 
tiary service  while  in  charge  of  a  convict 
camp  and  engaged  in  duties  incidental  thereto 
is  a  "  civil  officer  engaged  in  the  discharge  of 
official  duty"  within  the  meaning  of  Tex. 
Pen.  Code,  art.  319.  Carmichael  v.  State,  11 
Tex.  App.  27. 

Fire  wardens  ace  not  dvil  officers  within 
tbe  meaning  of  R.  I.  Const  art.  9,  S  1,  pro- 
viding that  "no  person  shall  be  eligible  to 
any  civil  office "  unless  '     '  ...,.,. 

for  such  office.     State 
292,  21  Atl.  646. 

79.  Black   L.   Diet. 

80.  Black   L.   Diet 
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160     [7  Cyc] 


CIVIL  RIGHTS 


I.   DEFINITION. 

Civil  rights  are  those  which  appertaifi  to  citizenship,  and  which  msj  be 
■  enforced  or  redressed  by  a  civil  action.'  They  have  no  relation  to  the  establish- 
ineut,  support,  or  management  of  government.*  Also  a  term  applied  to  certain 
rights  secured  to  all  citizens  of  the  United  States  by  the  thirteenth  and  fonrteenth 
amendments  of  the  federal  constitntion  and  by  congressional  action  therenndcr,* 
and  by  state  legislation.  The  scope  of  this  article  will  be  confined  to  the  rights 
of  the  latter  class. 

U.    CONSTITOTIONAL  AND  STATQTOBY  PROVISIONS. 

A.  Amendments  to  the  Federal  ConBtitatlon — l.  in  Gkmbiul.     Prior  to 

the  adoption  of  the  thirteenth  and  fourteenth  amendments  to  the  constitntioQ   of 

the  United  States  negroes,  whether  bond  or  free,  had  generally*  no  civil,  social, 

or  political  rights  or  capacity.'    By  these  amendments  and  the  fifteenth,  wliich 

1.  Black  L.  Diet.;  BuTrill  L.  Diet.;  Rft- 
palje  &  I..  L.  Diet. 

(Svile  jus,  eitber  in  s  broader  seuee  op- 
posite to  ;uc  naturali,  political  rij^hU,  or  in 
a  narrower  si^illcation  opposite  to  ;u»  jHtft- 
licum,  eivil  and  private  righta.  Sweet  L. 
Diet. 

DiitiuKnlahed  fiom  lutuiBl  tighta. —  "  B7 
civil  rights,  I  understand  those  rights  which 
the  municipal  Ian  will  enforce,  at  the  in- 
BtauM  of  private  individuals,  for  the  pur- 
pose of  securing  to  them  the  enjoyment  of 
their  means  of  happiness.  Thej  are  distin- 
guishable from  natural  rights,  which  would 
exist  if  there  were  no  municipal  law.  some  of 
which  are  abrogated  bj  municipal  law,  while 
others  lie  outHtde  of  its  scope,  and  still  others 
■re  enforceable  under  it  as  civil  rights," 
Percey  v.  Pow-era.  61  N.  J.  L.  432,  433,  17  Atl. 
909,  14  Am.   St.  Rep.  603. 

2.  Bouvier  L.  Diet.  "  These  consist  in  the 
power  of  acquiring  and  enjoying  property,  of 
exercising  the  parental  and  marital  power, 
and  the  like.  Tliey  are  the  absolute  righta  of 
persona,  the  right  of  personal  security,  the 
right  of  peraonal  liberty,  and  the  rijfht  to  ac- 
quire and  enjoy  property,  aa  rpgiilated  and 
protected  bv  law."  People  r.  Washington,  3S 
Cal.  eS8,  082  fciiing  Bouvier  L.  Diet.]  ;  Ward 
r.  Broadwell,  1  N.  M.  75,  84  {ating  Bouvier 
L.  Diet.]. 

Aa  to  civil  lights  of  this  class  see,  gen- 
erally, AuEKS;  CmzENB;  Convicts;  Eiao- 
T10N8;  iKDiAns;  NKPTKAtnT  Laws. 

Diatinsuislied  from  political  rights. —  "As 
defined  by  Anderson,  a  civil  right  ia,  '  a  right 
accorded  to  every  member  of  a  diatinct  com- 
munity or  nation.'  while  a  political  right  is  a 
'  right  exercisable  in  the  administratioD 
of  government.'  Saya  Bouvier:  'Political 
rights  consist  in  the  power  to  participate,  di- 
rectly or  indirectly,  in  tlie  establishment  or 
management  of  the  government.  These  politi- 
cal rights  are  fixed  by  the  Constitution. 
Every  citizen  has  the  right  of  voting  (or  pub- 
lie  officers,  and  of  being  elected;  these  are 
the  political  rights  which  the  humblest  citi- 
zen possesses.  Civil  rights  are  those  which 
have  no  relation   to  the  establishment,  sup- 
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port  or  management  of  the  government.  Th^ 
constat  in  ttie  power  of  aoquiring  and  enjoy- 
ing property,  or  exerciaing  the  paternal  and 
marital  powera,  and  the  lilte.  It  will  be  ob- 
served that  every  one,  unless  deprived  of  them 
by  sentence  of  civil  death,  ia  in  the  enjoyment 
of  his  civil  rights, —  which  ia  not  the  case 
with  political  rights;  for  an  alien,  for  ex- 
ample, h&a  no  political,  although  in  full  en- 
joyment of  liis  civil  rights.' "  Fletcher  c.  Tut- 
t)e,  151  111.  41,  63,  37  N.  E.  083,  42  Am-  St. 
Uep.  220,  25  L.  R.  A.  143  Iqaoiing  Anderson 
li.  Diet.;  Bouvier  L.  Diet.] ;  Percey  c.  Powera, 
61  N.  J.  L.  432,  IT  Atl.  939,  14  Am.  St.  Rep. 
693. 

3.  Bouvier  L.  Diet. 

4.  With  the  exception  of  tbe  few  espresa 
prohibitions  and  restrictions  in  the  federal 
constitution,  and  prior  to  the  thirteenth 
and  fourteenth  amendments  thereto,  the  power 
of  the  several  states  to  establish  and  regulate 
the  civil  righta  of  their  own  citizens  was  un- 
questionable. Civil  Rights  Act,  1  Hug  ties 
(U.  S.)  541,  30  Fed.  Cas.  No.  18,268. 

6.  Connecticut. —  Crandall  V.  Btate,  10 
Conn.  340. 

Georgia. —  Bryan  C.  Walton,  20  Ga.  480, 
U  Oa.  185. 

£en(ucJcy.' — Marshall  v.  Donovan,  10  Busli 
(Ky.)  6B1;  Amy  r.  Smith,  1  Litt   (Ky.)  .126. 

Louiaiana. —  African  M.  E.  Church  P.  Ne^ 
Orleans,  15  La.  Ann.  441. 

'  Mi»*it»ippi.~  Heim  c.  Bridault,  37  Mias. 
209. 

United  Slalei.—  Scott  v.  Sandford,  19  How. 
(U.  a.)  3B3,  15  L.  ed.  691.  But  see  U.  S.  f- 
Rhodes,  1  Abh.  (U.  S.)  28,  27  Fed.  Caa.  No. 
16,161,  7  Am.  U  Reg.  N.  S.  233,  1  Am.  L.  T. 
Rep.   (U.  S.  eta.)  22. 


account  of  race  or  color.  U.  8.  v.  Rhodes,  I 
Abb.  (U.  S.)  28,  27  Fed.  Cm.  No.  Ifl,I51,  7 
Am.  L.  Reg.  N.  S.  233. 1  Am.  L.  T.  Rep.  (U.  8. 
Cla.i  22.  See  alto,  generally,  CmzEMS, 
ante.  p.  132. 

Citlienildp.— In  Smith  c.  Moody,  Z9  Ind. 
29S,  it  was  held  that  a  free  man  of  color  bom 
within  the  United  States  waa  a  citizen  of  the 
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was  Bnbeeqaentlj  adopted,  the  status  of  the  negro  was  greatly  changed.  The 
thirteenth  amendment  abolished  slavery  within  the  jurisdiction  of  the  United 
States.*  The  fourteenth  conferred  national  and  state  citizenship  on  all  persons 
born  or  naturalized  in  the  United  States  and  subject  to  its  jurisdiction,  and 
inhibited  the  states  from  abridging  the  privileges  or  inimnnities  of  citizens  of  the 
United  States,  or  denying  to  any  person  the  equal  protection  of  the  laws.'  The 
fifteenth  inhibited  the  denial  or  abridgment  by  the  United  States  or  by  any  state 
of  tlie  right  to  vote,  on  account  of  race,  color,  or  previous  condition  of  servitude,* 
2.  Object  amd  Ekfkct.  The  iirat  of  these  amendments  conferred  citizensliip 
on  the  native-born  slave,*  but  did  not  otherwise  remove  his  former  disabilities." 
The  fourteenth  amendment,  however,  secured  to  all  citizens  without  distiuction 
of  race  or  color  equality  of  rights  of  a  civil  or  political  kind "  as  distinguished 


United  Stiit4»i,  and  became  a  citizen  of  the 
state  bj  becoming  &  reiideut  thereof.  See 
also,  generalljr,  CiTizras,  ante,  p.  132. 

Sight  to  hold  and  tranaf  er  ptoperty- —  Be- 
iore  the  amendmenta  to  the  federal  constitu- 
tion as  a,  rule  free  negroes  were  permitted  to 
'hold  and  transfer  any  real  or  pergonal  estate 
except  slaves.  Ewell  v.  Tidwell,  20  Ark.  136; 
Shaw  V.  Brown,  35  Miss.  248;  Bowers  e.  New- 
man, 2  McMull.  (S.  C.)  472;  Porcher  \\  Hard- 
eaatle.  Harp.  (S.  C.)  495;  Winnard  P.  Rob- 
bins,  3  Humphr.  (Tenii.}  613.  In  Georgia 
the  third  section  of  the  act  of  1319  repeated 
the  eighth  section  of  the  act  of  ISIS,  prohib- 
iting the  purchase  or  Bcquisitioa  of  real  or 
perBOnal  «itate  by  free  persons  of  color,  so 
far  as  It  respected  real  estate,  except  in  cer- 
tain cities.  Beall  c.  Drane,  25  Ga.  430.  Un- 
der the  eighth  section  of  the  Georgia  act  of 
ISIB,  where  a  free  person  of  color  paid  the 
purchase- money  for  land,  and  title  was  made 
to  a  third  party  upon  an  agreement  to  hold 
it  in  trust  for  such  person  of  color  the  trust 
nu  void.  Swoll  r.  Olirer,  61  Qa.  248.  But 
in  Hississippi  alien  free  negroes  and  mulat- 
tdea  were  field  to  be  incapable  of  taking  or 
holding  any  species  of  property,  and  a  devise 
or  legacy  to  a  person  of  that  class  was  abeo- 
lotely  void.  Heirn  f.  Bridault,  37  Miss.  209. 
BiEht  to  vote. —  In  U.  S.  v.  Rhodes,  1  Abb. 
(U.  S.)  29.  27  Fed.  Cas.  No.  18,161,  7  Am. 
L.  Reg.  N.  S.  233,  1  Am.  L.  T.  Rep.  (U.  S. 
CU.)  22,  it  in  said  that  when  the  cftnstitn- 
tion  was  adopted  free  men  of  color  could  vote 
iu  at  least  five  states. 

Trial  by  jury  was  accorded  to  free  ne^^es 
in  Louisiana.  Bore  v.  Bush,  0  Mart.  N.  S. 
{La.}  1. 

Action  by  alave  in  foieign  jurisdiction. — 
Id  Polydore  c.  Prince,  I  Ware  (U.  S.)  411, 
18  Fed.  Cas.  No.  11,257.  it  was  held  that  a 
slave  by  the  law  of  his  domicile  might  main- 
tain an  action  in  a  foreign  jurisdiction 
wbtnin  slavery  did  not  exist  for  a  personal 
tort  committed  therein. 

6.  This  amendment  was  proclaimed  by  the 
ueretary  of  state  Dec.  18.  186S.  and  provides 
by  the  first  section  that  "  neither  slavery  nor 
intoluntary  servitude,  except  as  a.  ptinish- 
■wnt  tor  crime  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  the 
Lniltd  States,  or  any  place  subject  to  their 
joriidietion."    U.  8.  Const.  Amendm.  XIII. 

7.  This  amendment  was  proclaimed  July 
IS,  1868,  and  provides  so  far  as  Is  important ' 
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at  present;  "Section  1.  All  personB  bom 
or  naturalized  in  the  United  Statea,  and  suV 
ject  to  the  jurisdiction  thereof,  are  citizens  of 
Uie  United  States  and  of  the  state  wbere^ 
they  reside.  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  stat«  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws."    U,  8.  Const  Amendnu  XIV. 

Chinese  or  Mongolians  residing  within  the 
jurisdiction  of  California  are  "  persons " 
within  the  meaning  of  that  term  as  used  in 
the  fourteenth  amendment  to  the  constitution 
of  the  United  SUtes.  In  rs  Parrott,  6  Sawy. 
(U.  8.)   349,  1  Fed.  481,  492. 

8.  Proclaimed  by  the  seeretary  of  state, 
March  30,  1870.     U.  8.  Const.  Amendm.  XV. 

6S1;  Civil  RighU  Cases,  109  U.  1 

IS,  27   L.  ed.   B3B;   U.   S.  v.  Rhodes,  1  Abb. 

(U.  S.)  28,  27  Fed.  Cas.  No.  16,151.  7  Am.  L. 
Reg.  N.  8.  233,  1  Am.  L.  T.  Rep.  (U.  S.  Cts.) 
22;  Civil  Rights  Act,  30  Fed.  Cos.  No.  18,260, 
21  Int.  Rev.  Rec.  173, 

10.  Marshall  ti.  Donovan,  10  Bush  (Ky.) 
661.  Although  a  citizen  of  the  United  States 
he  was  subject  to  any  lawful  restriction  im- 
posed upon  his  right  to  vote  or  other  powers 
or  privileges.  U.  8.  l-.  Rhodes,  1  Abb.  (U.  S.) 
28,  27  Fed.  Cas.  No.  16,151.  7  Am.  L.  Reg. 
N.  S.  233,  1  Am.  L.  T.  Rep.  [U.  S.  Cts.)  22. 
The  amendment  gave  to  the  freedman  no 
rig^t  of  protection  from  the  federal  govern- 
ment superior  to  that  of  white  citizens,  and 
no  exemption  from  the  power  of  state  control 
which  might'  be  exercised  at^ainet  others. 
Civil  Rights  Act,  30  Fed.  Cas.  No.  18,260.  21 
Int.  Rev.  Rec.   173. 

11.  Green  t>.  State,  68  Ala.  190,  29  Am. 
Rep.  730;  Donnell  u.  SUte,  48  Miss.  661,  12 
Am.  Rep.  376;  Vounger  v.  Judah,  111  Mo. 
303.  19  8.  W.  1109,  33  Am.  St.  Rep.  527,  16 
L.  R.  A.  558;  Strauder  p.  West  Virginia,  100 
U.  S.  303,  25  L.  ed.  664;  Jn  re  Turner,  1 
Abb.  (U.  8.)  84.  Chase  (U.  8.)  167,  24  Fed. 
Cas.  No.  14,247,  I  Am.  L.  T.  Rep.  (U.  S. 
Cts.)  7,  6  Int.  Rev.  Rec  147;  U.  8.  c.  Peters- 
burg Judges,  1  Hughes  (U.  S.)  493,  27  Fed. 
Cas.  No.  16,036.  14  Am.  L.  R^.  N.  S.  105,  9 
Am.  L.  Reg.  23S,  370. 

The  fourteenth  amendment  was  dedEned 
[II.  A,  2] 


D,8ilizedb,G00gle 


162    [7Cye.] 


CIVIL  EIGHTS 


from  rigliU  of  a  purely  social  or  domestic  nature,  the  regulation  of  which  beloDgs 
to  the  states."  This  ameudment  does  not  confer  new  ri|;hts  or  regulate  old 
rights,  but  only  extends  the  operations  of  those  already  existing,  and  fumishus 
an  additional  guaranty  against  encroachment  upon  them  by  the  states;"  ita  iulii- 
bitions  are  directed  to  state  action  and  apply  to  all  the  instramentalities  and 
agencies  employed  in  the  administration  of  state  government  aud  not  to  the 
action  of  private  individuals. 

8.  Bights  Pbotected.  The  privileges  and  immunities  guaranteed  by  tlieee 
amendments  to  tlie  constitution  and  which  the  statee  are  forbiddea  to  deny  or 
abridge  are  those  which  depend  immediately  upon  tlie  constitution  of  the  United 
States,  which  belong  to  citizens  of  the  United  States  in  that  relation  and  character,'* 


to  a«Bure  to  the  colored  race  the  enjojment 
of  (til  the  civil  rights  that  under  the  law 
were  eajoyed  by  nuiut  perBona,  and  to  give 
to  tltat  race  the  protection  ol  the  general 
goveruinent  in  that  enjojinent  whenever  it 
ehonld  be  denied  by  the  etatee.  Strauder  v. 
West  Virginia,  100  U.  S.  303,  25  L.  ed.  664. 
Its  purpOM  was  to  confer  the  atatiu  of 
eitizenahip  on  nqp-oee  who  could  not  become 
naturalized  because  native  born,  but  who 
had  no  status  of  citizenship.  Van  Valken- 
burg  v.  Brown,  43  Cal.  43,  13  Am.  Kep.  136. 

12.  Green  v.  State,  68  Ala.  190,  29  Am. 
Rep.  730;  SUte  c.  Gibson,  36  lud.  3ao,  10 
Am,  Hep.  42;  Coger  v.  Northwestern  Union 
Packet  Co.,  37  Iowa  146. 

13.  Alabama.— Gnen.  v.  Stite,  73  Ala.  28. 
Calt^omio.— Ward  p.  Flood,  48  Cal.  36,  17 

Am.  Kep.  405;  Van  Valkenburg  f.  Brown,  43 
Cal.  43,  13  Am.  Rep.  136. 

Indiana. —  SUte  v.  Gibson,  3S  Ind.  389, 
10  Am.  Rep.  42. 

Kentucky. —  Marshall  t.  Donovan,  10  Bush 
(Ky.)  681.  And  see  Bowlln  v.  Com.,  2  Bush 
(Ky.)  5,  92  Am.  Dec.  468. 

Louitiana. —  tia  p.  Vistxy,  45  La.  Ann.  80, 
.1  So.  948,  18  L.  R.  A.  639. 

Mieiiaaippi. —  Donnell  v.  State,  48  Miaa. 
661,   12  Am.  Rep.  375. 

Missouri. —  Chilton  c.  St.  Louis,  etc,  R. 
Co..  114  Mo.  B8,  21  S.  W.  457,  19  L.  R.  A: 
289;  i'ounger  u.  Judah,  111  Mo.  303,  19  S,  W. 
1109,  33  Am.  St.  Rep.  627,  16  L.  R.  A.  558. 

Ofcio.— State  f.  McCann,  21  Ohio  St.  198. 

United  jff ta(e«.— Barbie r  v.  Connolly,  113 
U.  S.  27,  5  S.  Ct.  357,  28  L.  ed.  923 ;  Neal  c. 
Delaware,  103  U.  S.  370,  28  L.  ed.  567 ;  Ea  p. 
Virginia,  100  U.  S.  339,  26  L.  ed.  678; 
Ea  p.  Virginia,  100  U.  S.  313,  25  L.  ed.  667; 
Strauder  e.  West  Virginia,  100  U.  S.  303,  25 
L.  ed.  664;  U.  S,  v.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  E88  [affirming  1  Woods  (U.  S.)  30B, 
25  Fed.  Caa.  No.  14,887,  13  Am.  L.  Reg.  N.  S. 
6301 ;  Slaughter-BouM  Cams,  16  Wall.  (U.  S.) 
36,  21  L.  ed.  304;  Green  i;.  Elbert,  63  Fed. 
308,  27  U.  S.  App.  325,  11  C.  C.  A.  207  ;  Smoot 
t.  Kentucky  Cent.  R.  Co.,  13  Fed.  337; 
U  Grand  v.  V.  S.,  12  Fed.  577;  Illinois  f. 
Chicago,  etc.,  R.  Co.,  6  Bisa.  {U.  S.)  107,  12 
Fed.  Caa.  No.  7,006,  10  Alb.  L.  J.  36,  9  Am. 
L.  Rev.  151,  1  Centr.  L.  J.  340,  a  Chic.  Leg.  N. 
316,  6  Lei;.  Gaz.  [Pa.|  252;  Miller  p.  New 
York,  13  Blatchf.  [U.  S.)  469,  17  Fed.  Caa. 
No.  0,585;  In  re  Parrott,  8  Sawy.  (U.  S.) 
349,  1  Fed.  481;  Ho  Ah  Kow  d.  Numan,  5 
[11,  A.  2] 


Sawy.  (U.  S.)  652,  12  Fed.  Caa.  No.  6,546, 
20  Alb.  L.  J.  260,  6  Am.  L.  Rec.  72,  IS  Am. 
L.  Reg.  N.  S.  H76,  4  Cine.  L.  Bui.  545,  25 
Int.  Rev.  Rec.  312,  3  Pac  Coast  L.  J.  415,  27 
FitUb.  L%.  J.  (Fa.)  40,  8  Reporter  IS5,  13 
West.  Jur.  40B;  U.  S.  t:  Washington,  4 
Wooda  (U.  S.)  349,  20  Fed.  830;  I^iaa  n. 
Qainea,  2  Woods  (U.  S.)  342,  23  Fed.  Cos. 
No.  13,847. 

See  10  Cent.  Dig.  Ut.  "  Civil  Rights,"  E   1- 

The  inhibition  extends  to  the  subordiiuit* 
legislative  bodies  of  countiea  and  cities.  /* 
re  Farrott,  6  Sawy.  (U.  B.)  349,  1  Fed.  481, 
482, 

Wheie  no  hoatile  leglsUtion  by  the  stat«t 
exiats  the  amendment  imposes  no  duty  and 
confera  no  power  upon  congress.  U,  S.  V. 
Harria,  106  U.  8.  629,  1  S.  CU  601,  27  L.  ed. 
290. 

The  amendments  were  piimaiily  designed 
to  give  freedom  to  all  persona  of  the  African 
race  within  the  United  Statea,  to  prevent 
their  future  enslavement,  to  make  them  citi- 
zena,  to  prevent  discrimination  against  their 
rights  ae  freemen,  and  to  aecure  to  them  tha 
privileges  of  the  ballot.  The  language  used 
necessarily  extends  some  of  the  provisions  to 
all  persons  of  every  race  and  color;  but  their 
general  purpose  is  so  clearly  in  favor  of  the 
African  race  that  it  would  require  a  very 
strong  case  to  make  them  applicable  to  any 
other.  SUte  v.  Ah  Chew,  16  Nev.  50,  58,  40 
Am.  Rep.  48B  [citing  Ea  p.  Virginia,  100 
U.  S.  339,  25  L.  ed.  676;  Ex  p.  Virginia, 
100  U.  S.  313,  25  L.  ed.  807;  Strauder  v. 
West  Virginia,  100  U.  8.  303,  25  L.  ed.  004; 
SlaughUr-Houae  Ca«8,  18  Wall.  (U.  S.) 
36,  21  L.  ed.  394]. 

Section  one  of  the  fourteenth  amendment 
applies  to  whites  as  well  aa  to  colored  people 
as  citizens  of  the  United  States,  and  is  in- 
tended to  protect  them  in  their  privileges  and 
immunities  as  such,  against  the  action,  as 
well  of  their  own  state  as  of  other  states 
in  which  they  may  happen  to  be.  Live  Stock 
Dealera',  etc.,  Assoc,  v.  Crescent  City  Live- 
stock landing,  etc,  Co.,  1  Abb.  (U.  S.)  388, 
1  Wooda  (U.  S.)  21,  15  Fed.  Cas.  No.  8,40S, 
5  Am.  L.  Rev.  171,  3  Chic.  Leg.  N.  17,  13  Int. 
Rev.  Hcc.  20. 

14.  Bradw-ell  v.  Illinois,  16  Wall.  (U.  S.) 
130,  21  L.  ed.  442;  Civil  Rights  Act,  30  Fed. 
Cas.  No.  18,260,  21  Int.  Rev.  Rec.  173. 

The  rights  established  by  the  Uwb  of  a 
state  are  the  measure  of  the  rights  of  the 
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and  which  the  federal  cotirts  liave  juriadiction  to  protect,"  and  not  such  riglite  aa 
accrue  from  state  citizenBliip." 

B.  Federal  Legislation  ^1.  power  of  Congress.  The  rights  secnred  b^  tlie 
amendments  under  consideration  are  objects  of  legitimate  protection  by  tlie  law- 
making power  of  the  federal  government,  and  the  power  is  expressly  conferred" 
upon  congress  to  enforce  the  provisions  conferring  these  rights  by  appropriate 
legislation."  The  legblation  authorized  nnder  the  fourteenth  amendment  is  not 
general  legislation  upon  the  rights  of  the  citizen,  but  such  as  may  be  necessary 
and  proper  to  conntcract  such  laws  as  the  states  may  adopt  or  eufoi'ce,  and  which 
they  are  prohibited  from  making  or  enforcing,  or  such  acts  and  proceedings  aa 
the  states  may  commit  or  take,  and  which  they  are  prohibited  from  committing 
or  taking." 

2.  Ldiitation  of  Adtborry.  While  congress  may  probably  pass  laws  dii-ectly 
enforcing  the  provisions  of  the  thirteenth  amendment,  yet  such  legislative  power 


dtaens  of  other  states  withia  ita  jariadiction 
(CivU  Righta  Act,  1  Hugbes  (U.  S.)  641,  30 
Fed.  Cas.  No.  18,268)  ;  such  aa  the  right  to 
pwa  fTom  Btate  to  state  and  to  the  twtional 
capital,  to  protection  on  the  high  aeaa  and  in 
foreign  coontriea,  and  the  like  (Civil  Rights 
Art.  30  Fed.  Cas.  No.  18,260,  21  Int.  Bev. 
Bee.  173). 

15.  Bradwell  d.  Diinaia,  16  Wall.  (U.  S.) 
IJO,  21    L.  ed.   442. 

ravilegea  and  immunities  within  the  pro- 
ttction  of  the  amendmenta  and  dvil  rights 
acts. —  The  privileges  and  immunities  under 
the  laws  have  been  defined  as  being  such  as 
are  fundamental  and  belong  of  right  to  citi- 
tKa%  al  all  free  governments  and  which  have 
at  cU  times  been  enjoyed  b^r  the  citizent  of 
the  several  states,  and  comprehend  the  en- 
jc^ment  of  life  and  liberty  with  the  right  to 
acquire  and  possess  property  of  every  kind, 
and  to  pursue  and  obtain  happiness  and 
safety.  Per  Krekel.  J.,  in  U.  S.  v.  Blackburn, 
24  Fed.  Cas.  No.  14,803,  8  Chic.  \jeg,  N.  28,  1 
N.  Y.  Wkly.  Dig.  27G  [quoting  from  Wash- 
ington, J.,  in  Corfleld  v.  Coryell,  4  Wash. 
I  U.  S.)  371,  6  Fed.  Caa.  No.  3.230].  In  U.  8. 
r.  Petereburg  Judges,  1  Hughes  (U.  S.)  403, 
507.  27  Fed.  Cas.  No.  1G,03B,  14  Am.  L.  Reg. 
K.  S.  106,  239,  e  Am.  L.  Rev.  370,  Hughee, 
J.,  after  setting  out  the  above  deDnition  of 
privileges  and  immunities  as  given  by  Wash- 
ington, J.,  said:  "On  the  other  band,  the 
rights  which  we  have  as  citizens  of  the  United 
States  are  such  as  are  implied  in  the  lan- 
guage of  Judge  Taney,  when  he  declared  that 
'  we  are  citiEens  of  the  United  States  for  all 
the  great  purposes  for  which  the  Federal  gov- 
cmment  was  established.'  " 

National  and  state  righta  distingniatied.— 
A  person  may  be  at  the  same  time  a  citizen 
of  the  United  States  and  a  citizen  of  a  state 
(lee,  generally,  CmzENS,  anle,  p.  132),  but 
his  rights  of  citizenship  under  one  of  these 
governments  will  be  different  from  those  he 
baa  under  the  other.  U.  S.  r.  Cruikshank,  02 
U.  S.  542.  23  L.  ed.  588. 

16.  U.  S.  r.  Petersburg  Judges,  1  Hughes 
(U.  S.)  493,  27  Fed.  Cas.  No.  18,036,  14  Am. 
L  R^.  N'.  S.  105,  238,  6  Am.  L.  Rev.  370. 

Extent  of  federal  anperrition. —  The  four- 
leenth  amendment  to  the  constitution   waa 


not  intended  to  authorize  the  federal  gov- 
ernment to  supervise  the  state  in  the  exercise 
of  its  undoubted  powers.  People  v.  Brady, 
40  Cal.  19S,  0  Am.  Rep.  604. 

The  priTilege  of  using  for  local  travel  any 
public  conveyance  is  in  general  a  right  which 
belongs  to  a  person  as  a  citizen  of  a  state  and 
not  as  a  citizen  of  the  United  SUtes.  Culty 
V.  Baltimore,  etc.,  R.  Co.,  1  Hughes  (U.  S.) 
536,  fl  Fed.  Qax.  No.  3,466. 

17.  The  power  ia  conferred  by  section  2 
of  the  thirteenth  and  lifteenth  amendments, 
and  section  rt  of  the  fourteenth.  U.  S.  Const. 
Amendms.  XIII,  XIV,  XV. 

18.  U.  S.  V.  Newcomer,  27  Fed.  Cas.  No. 
15.808.  13  Alb.  L.  J.  221,  1  Cine.  L.  Bui.  69, 
22  Int.  Rev.  Rec.  115,  II  Phila.  (Pa.)  519, 
33  Leg.  Int.  (Pa.)  04,  23  Pittsb.  L.  J.  221; 
U.  S.  P.  Given,  25  Fed.  Cas.  No.  16,210,  17 
Int.  Rev.  Rec.   189. 

The  method  of  enfaicement  depends  upon 
the  character  of  the  right  conferred.  It  may 
be  by  the  establishment  of  regulations  for 
attaining  the  object  of  the  right,  the  imposi- 
tion of  penalties  for  its  violation,  or  the  in- 
stitution of  Judicial  procedure  for  its  vin- 
dication when  ignored  by  the  state  courts,  or 
it  may  be  by  all  of  these  together.  One 
method  of  enforcement  may  be  applicable  to 
one  fundamental  right  and  not  applicable  to 
another.  U.  S.  r.  Cruikshank,  1  Woods 
(U.  8.)  308,  25  Fed.  Cas.  No.  14,897,  13  Am. 
L.  Reg.  N.  S.  630.  And  see  Ex  p.  Virginia, 
100  U.  8.  313,  25  L.  ed.  067. 

Earlier  piohibitioni  to  the  states  were  left 
without  any  express  power  of  interference  by 
congress,  but  the  amendments  contemplated 
and  expressly  authorized  intervention.  U.  8- 
c.  Given,  25  Fed.  Cas.  No.  15,210,  17  Int.  Rev, 
Rec.  189. 

19.  Civil  RighU  Cases,  109  U.  S.  3,  3 
S.  Ct  IB,  27  L.  ed.  S35;  Smoot  v.  Kentucky 
Cent.  R.  Co.,  13  Fed.  337. 

This  amendment  empowers  congresa  to 
protect  the  citizen  in  all  the  franchises, 
rights,  and  privileges  which  belong  to  him 
either  as  a  citizen  of  the  United  States  or  of 
a  state.  Per  Bond,  Circ.  J.,  in  U.  8.  v. 
Petersburg  Judges,  I  Hughes  (IJ.  S.)  493,  27 
Fed.  Cas.  No.  16,036,  14  Am.  L.  R^.  N.  8. 
lOS,  238,  0  Am.  L.  Rev.  370. 
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exteods  only  to  tlie  enbject  of  Blarery  and  its  iacidents."  The  amendments  do 
not  empower  congress  to  legislate  upon  matters  within  tlie  domain  of  state  legisla- 
tion," or  to  legislate  against  the  wrongs  and  personal  action  of  citizens  witliin  the 
states  or  to  regulate  and  control  the  condnct  of  private  citizens.*'  Hence  an 
enactment  whidi  exceeds  the  limits  of  corrective  legisladoD  and  inflicts  penalties 
for  tlie  violation  of  rights  belonging  to  citizens  of  the  state  as  distingnished  from 
citizens  of  the  United  States"  is  unantliorized  and  necessarily  void  as  to  such 


excess,  ao  far  as  its  operation  within  the  states  is  concerned. 

S.  Object   and   Effect.     The  acts  of  congress  passed   in   pnrsnance   of   the 


20.  Civil  Rightfi  Cbbcb,  109  U.  S.  3,  3 
S.  Ct.  18,  27  L.  ed.  835. 

The  >ct  of  congreH  of  April  9,  1866  (14 

U.  S.  Stat.  Bt  L.  p.  27,  c.  31 ) ,  commonly  known 
as  the  "  civil  rights  liill  "  biu  been  repeaUdlj 
held  to  be  an  appropriate  method  of  exercis- 
ing the  power  conferred  on  congress  by  tho 
thirteenth  amendment,  and  to  be  constitu- 
tional in  all  its  provisiona. 

Arkanaaa.—  KeWej  v.   Stat«,   25   Ark.   392. 

California.—  People  v.  Washington,  36  Cal. 
668. 

I^uuKina.— Hart  c.  Hobs,  26  la..  Ann.  90. 

Teaoa.— Garner  c.   State,  39  Tex.   608. 

United  jStafe*.^  Matter  of  Turner,  1  Abb. 
(U.  S).  84,  Chase  (U.  S.)  157,  24  Fed.  Caa.  No. 
14.247,  1  Am.  L..  T.  Rep.  (U.  S.  Cta.)  7,  6 
Int.  Rev.  Rec.  147;  U.  S.  u.  Rhodes,  1  Abb. 
(U.  8.)  28,  27  Fed.  Oas.  No.  16,151,  7  Am. 
L.  Reg.  N.  S.  233,  1  Am.  L.  T.  Rep.  (U.  8. 
eta.)  22. 

21.  Civil  Righte  Cases,  100  U.  8.  3,  3 
S.  Ct.  18,  27  L.  ed.  835;  U.  S.  c.  Washing- 
ton, 4  Woods   (U.  S.)   349,  20  Fed.  630. 

22.  Sraoot  f.  Kentucky  Cent.  R.  Co.,  13 
Fed.  337,  343;  Le  Grand  v.  U.  S.,  12  Fed. 
677;  U.  S.  r.  Washington,  4  Woods  (U.  8.) 
349,  20  Fed.  030 ;  Civil  RighU  Act,  30  Fed. 
Cas.  No.   I8,2Q0,  21  Int.  Rev,  Rec,   173. 

23.  Civil  RighU  Cases,  100  U.  S.  3,  3 
5.  -Ct.  18,  27  L.  ed.  836 ;  U  Grand  v.  V.  S., 
12  Fed.  677;  Cully  v.  Baltimore,  etc.,  R.  Co., 
1  Hughes  (U.  S.)  636,  6  Fed.  Cas.  No.  3,466; 
U.  S.  V.  Washington,  4  Woods  (U.  S.)  349, 
20  Fed.  630;  Civil  Rights  Act,  30  Fed.  CaS. 
No.  18,200,  21  Int.  Rev.  Rec.  173. 

The  act  of  congress  of  March  1,  1875  (18 
U.  S.  StaL  at  L.  335),  has  by  a  number  of 
decisions  been  expressly  declared  unconstitu- 
tional so  far  as  it  provides  modes  of  redress 
for  individual  wrongs,  and  is  not  corrective 
of  any  constitutional  wrong  committed  by 
the  sUUs.  Civil  Rights  Cases,  109  U.  S.  3, 
3  S.  Ct.  18,  27  L.  ed.  836;  Cully  r.  Baltimore, 
etc.,  R.  Co.,  1  Hughes  (U.  S.)  636,  6  Fed.  Cas. 
No.  3,486;  V.  S.  V.  Washington,  4  Woods 
(U.  S.)  349,  20  Fed.  630;  Civil  Rights  Act, 
30  Fed.  Cas.  No.  18,260,  21  Int.  Rev.  Rec. 
173.  And  see  Fruchey  r.  Eagle.ton,  15  Ind. 
App.  88,  43  N.  E.  146;  Cooper  f.  New  Haven 
Steam  Boat  Co.,  18  Fed.  588.  Contra,  U.  S.  v. 
Newcomer,  27  Fed.  Cas.  No.  15,868,  13  Alb. 
L.  J.  221,  1  Cine.  L.  Bui.  69.  22  Int.  Rev.  Hec. 
116.  11  PhilB.  (Pa.)  .SIO,  33  Leg.  Int.  (Pft.) 
94,  23  Pittflb.  L.  J.  221. 

The  sapreme  court  of  the  United  States 
in  condemning  tbe  act  of  Harcli  i,  1875,  said, 
in  the  Civil  Rights  Cases,  100  U.  S.3,  3  S.  Ct. 

[II.  B,  2] 


IS,  27  L.  ed.  836:  "An  inspection  of  the  law 
shows  that  it  makes  no  reference  whatever  to 
any  supposed  or  apprehended  violation  of  the 
14th  Amendment  on  tbe  part  of  the  States. 
It  is  not  predicated  on  any  such  view.  It 
proceeds  ea  dtrecto  to  declare  that  certain 
acts  committed  by  individuals  shall  be  deemed 
offenses,  and  shall  be  prosecuted  and  pun- 
ished by  proceedings  in  the  courts  of  the 
United  States.  It  doe*  not  profess  to  be  cor- 
rective of  any  constitutional  wrong  commit- 
ted by  the  States;  it  does  not  make  its  opera- 
tion to  depend  upon  any  such  vrong  com- 
mitted. It  applies  equally  to  cases  arising 
in  IJtatea  which  have  the  justest  laws  re- 
specting ttie  personal  rights  of  citizens,  and 
whose  authorities  are  ever  ready  to  enforce 
such  laws,  as  to  those  which  arise  in  States 
that  may  have  violated  the  prohibition  of 
the  Amendment.  In  other  worcu,  it  at«ps  into 
tbe  domain  of  local  jurisprudence,  and  laj's 
down  rules  tor  the  conduct  of  individuals  in 
society  towards  each  other,  and  imposes  sanc- 
tions for  the  enforcement  of  those  rules,  with- 
out referring  in  any  manner  to  any  supposed 
action  of  the  State  or  its  authorities." 

Civil  Tights  bill  of  March  i,  1875,  diatin- 
gniahed  from  act  of  April  g,  1866.—  Sections 
1  and  2  of  the  civil  rights  bill  of  March  1, 
1876,  in  their  objectionable  feature  are  dif- 
ferent from  the  law  ordinarily  called  the 
civil  rights  bill  originally  passed  in  April  9, 
1866,  and  re^nactcd  with  some  modiScation 
in  sections  IS,  17,  and  IS  of  the  enforcement 
act  pasued  :May  31,  1870.  in  that  the  latter 
law  makes  the  penalty  for  violation  apply 
only  to  those  subjecting  parties  to  a  depriva- 
tion of  their  rights  under  color  of  any  stat- 
ute, ordinance,  custom,  etc.,  of  any  state  or 
territory,  thus  preserving  the  corrective  char- 
acter of  the  legislation.  Civil  Rights  Cases, 
109  U.  S.  3,  3  S.  Ct.  18.  27  L.  ed.  836. 

The  fourth  section  of  the  enforcement  act 
■  of  May  31,  1870,  providing  "  that  if  any  per- 
son by  force,  bribery,  threats,  intimilhition, 
or  other  unlawful  means,  shall  hinder,  delay, 
or  prevent,  or  obstruct  any  citizen  from  doing 
any  act  required  to  be  done  to  qualify  him 
to  vote,  or  from  voting  at  an  election,"  etc., 
is  not  founded  on  the  fifteenth  amendment 
and  is  unconstitutional.  U.  S.  r.  Petersburg 
Judges,  1  Hughes  (U.  S.)  403,  27  Fed.  Cas. 
No.  16,036.  14  Am.  L.  Reg.  N.  S.  105,  238,  9 
Am.  L.  Rev.  370. 

Where  a  state  has  been  gnilty  of  no  vio- 
lation of  the  provisions  of  the  amendments 
no  power  is  conferred  on  congress  to  punish 
private  individuals  who,  acting  without  any 
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amendments,  and  to  give  tliem  effect,**  have  been  declared  to  be  remedial,''  to 
apply  to  all  conditioDS  prohibited  by  them  whether  originating  in  transactions 
before  or  sinre  their  enactment,"  and  to  place  all  citizens  on  an  equality  before 
the  law.*'  They  do  not,  however,  confer  equality  of  social  rights  or  privileges  or 
enforce  social  intercourse* 

C.  State  Legfislatlon  —  1.  in  Oeheral.  In  a  nnmber  of  tlie  states  there  are 
"  civil  rights  acts  "  or  statutes  fur  the  protection  of  all  citizens  in  their  civil  and 
legal  riglita,  the  general  purport  of  wliich  is  to  entitle  all  persons  within  the 
juriBdiction  of  the  state,  regardless  of  color  or  race,  to  the  full  and  equal  enjoj- 
iiieut  of  all  tho  accommodations,  advantages,  facilities,  and  privileges  of  inns, 
restaurants,  eating-houses,  barber  shops,  public  conveyances  on  land  or  water, 
theaters,  and  all  other  places  of  public  accommodation  and  amusement,  subject 
only  to  the  conditions  and  limitations  established  by  law  and  applicable  alike  to 
all  citizens,^  and  giving  a  right  of  action  for  the  violation  of  any  of  the  provisions 


ftnthority  from  the  Ht&te,  and  it  tob-j  be  in 
defitnoe  of  lair,  invade  the  rights  of  the  citi- 
zen which  are  protected  by  Buch  amendments, 
la  Gnnd  p.  U.  S.,  12  Fed.  677. 

84.  The  several  acta  of  congTess  bearing  on 
the  tubject  of  Civil  Rights  as  herein  treated 
are:  The  Acts  of  Congress  of  April  9,  1860 
(H  U.  S.  Stat,  at  L.  27)  ;  of  May  31,  1870 
(18  U.  S.  Stat,  at  L.  14)  ;  of  April  20,  1S7I 
(17  U.  S.  Stat,  at  L.  13)  ;  of  March  1,  1876 
(18  U.  8.  Stat,  at  L.  335)  ;  and  U.  S.  Rev. 
Stat    (1978),   U    1977,    1978;   U.  S.  Comp. 

SUt.  (1901),  I  Ull  etteq. 
2P.  TlM  civil  ri^ts  bin  of  isee  li  not  a 

penal  statate. —  It  is  remedial  and  should  be 

liberallv  construed.     U.  S.  c.  Rhodes,  1  Abb. 

(U.  S.)   28.  27  Fed.  Cas.  No.   18,1G1,  7  Am. 

L.  Reg.  N.  8.  233,  1  Am.  L.  T.  Rep.   (U.  3. 

Cta.)  22. 

86.  Tlw  dvll  TiKhta  bill  of  1806.— In  re 
Turner,  1  Abb.  (U.  S.)  B4,  Chase  (U.  8.) 
167,  24  Fed.  Cas.  No.  14,247,  1  Am.  L.  T. 
Rep.   [U.  8.  Cts.)   7,  a  Int.  Rev.  Rec.  147. 

87.  See  Ganawaj  c.  Salt  L«.ke  Dramatic 
Assoc.,  17  UUh  37,  53  Pac.  830. 

28.  People  v.  Wsshington,  36  Cal.  658; 
Cc^r  e.  Northwestern  Union  Packet  Co.,  37 
Iowa  145;  Civil  Rights  Act,  1  Hughes  [U.  S.) 
Ml,  30  Fed.  Cas.  No.  18,258;  U.  S.  P.  Cniik- 
abuJc,  1  Woods  (U.  S.)  308,  26  Fed.  Cas. 
No.  14,997,  13  Am.  L.  Reg.  N.  S.  630; 
Louisiana  r.  Dubuclet,  16  Fed.  Cas.  No.  8,638, 
10  Chic.  I*g.  N.  132.  5  Reporter  201  [af- 
firmed in  103  U.  S.  560,  26  L.  ed.  504].  See 
also  Hart  c.  Ross,  26  Ia.  Ann.  SO,  in  which 
it  is  said  that  the  civil  rights  act  of  1860 
stithorieed  a  negro  to  enter  into  the  marriage 
nlaticm  irith  a  white  person  of  the  opposite 

The  act  of  187s  recognizes  the  equality  of 
•n  men  before  the  law,  and  holds  that  it  is 
the  duty  of  the  government  in  its  dealings 
with  the  people  to  mete  out  equal  and  exact 
justice  to  all  of  whatever  nativity,  race, 
color,  or  persuasion,  religious  or  political. 
Civil  Rights  Act,  1  Hughes  (U.  B.)  541,  30 
Fed.  Cns.  No.  18,258. 

The  object  Of  U.  8.  Kev.  Stat.  (1878), 
II  1977,  1978,  and  of  the  constitutional  pro- 
viaion  which  authorized  them,  was  to  place 
Mgroea  in  respect  of  civil  rights  on  a  level 


with  whites,  and  to  make  their  responsibili- 
ties civil  and  criniinB.1  the  same.  Ex  p.  Vir- 
ginia, 100  U.  S.  313,  25  L,  ed.  607. 

29.  See  the  following  coses: 

/Hfnow,— Baylies  «.  Curry,  128  III.  287, 
21  N,  E.  595 ;  Cecil  c.  Orecn,  60  111.  App.  61. 

Indiana, —  Fruchey  v.  Eagleaon,  15  Ind. 
App.  88,  43  N.  E.  146. 

Jowo.— State  t.  Hall,  72  Iowa  526,  34 
N.  W.  316. 

UaastKhutetta. —  Com.  p.  Sylvester,  13  Al- 
len (Mass.)  247. 

Michigan, —  Ferguson  c.  Gies,  82  Mich.  368, 
46  N.  W.  718,  21  Am.  St.  Rep.  678,  9  L.  R.  A. 


Loomis,    74    Minn. 


680. 

Jfinnesola. —  Rhone    1 
200,  77  N.  W.  31. 

Jfusiafftppt. —  Donnell  r.  State,  48  Miss. 
861.  12  Am.  Rep.  375. 

Nebraska. —  Messenger  v.  State,  25  Nebr. 
674,  41  N.  W.  638. 

New  York.—  People  v.  King,  110  N,  Y.  418, 
IB  N.  E.  246,  18  N.  Y.  St.  353,  6  Am.  St.  Rep. 
389.  1  L.  R.  A.  293  [affirming  42  Hun  (N.  Y.) 
186].  And  see  Grannao  t.  Westchester  Rac- 
ing Assoc.,  163  N.  Y.  44B,  47  N.  E-  806. 

Oftio.— Kellar  v.  Koerber,  81  Ohio  St.  388, 
65  N.  E.  1002 ;  DeveauT  v.  Clemens,  17  Ohio 
Cir.  Ct.  33;  Hargo  r.  Meyers,  4  Ohio  Cir.  Ct. 
275. 

Pennsylvania, —  Russ'  Application,  20  Pa. 
Co.  Ct.  510. 

TtmneMse.— Wells  c.  State,  3  Lea  (Tenn.) 


668. 

United  Btatea. —  Civil  Rights  Act,  1  Hughes 
[U.   S.)    641,  30  Fed.  Cas.  No.   18.2.58. 

See  10  Cent.  Dig.  tit.  "Civil  RighU,"  t  6 

See   the   follawing   atatntea   passed   to  se- 
cure particular  rights  and  privil^^ : 

Arkantat.—  Sandel  ft  H.  Dig,  Ark.  (1894), 
1  666. 

California. —  Cal.    Gea.   Laws    (1899),   tit. 
41. 

Colorado. —  Mills'  Anno.  Stat.  SuppL  Colo. 
( 1891-1896) ,  p.  27. 

/IIinot«.— III.  Rev.  SUt.   (1899),  t  421. 

Indiana.— Ini.  Hev.  Stat.   (18B7),  e.  17. 
[II.  C.  1] 
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of  flucli  act  by  denying  to  any  citizen,  except  for  reasons  applicable  alike  to  nil 
citizens  of  every  race  or  color,  and  regardless  of  color  or  race,  the  full  enjoyinei:t 
of  any  of  the  accommodatioDS  enumerated,"'  or  for  aiding  or  inciting  siicli  denial," 

2.  PowEB  OP  State  Legislature.  Tlie  power  of  the  legislature  of  a  state  to 
enact  such  laws  as  to  all  kinds  of  bnsiness  of  a  pnblic  or  quasi-public  character, 
conducted  for  the  accommodation,  refreshment,  amusement,  or  instruction  of  the 
pnblic,  which  the  state,  under  its  jwlice  power,  has  the  right  to  regulate,  so  that 
all  classes  of  citizens  may  enjoy  the  benetit  thereof  without  unjust  discrimination, 
is  no  longer  open  to  discussion.^ 

8.  iJMrrATiOM  OF  AuTHOSiir.  A  state  cannot  deny  to  any  person  or  citizen  of 
the  United  States  within  its  jurisdiction  the  equal  protection  of  the  law,"  make 
or  enforce  any  law  abridging  tlie  privileges  and  immunities  of  citizens  of  the 

ploys  some  general  tenn  to  embrace  other 
cases,  QO  other  eases  wilt  be  included  within 
the  general  term  except  those  of  the  sams 
general  character  or  kind  so  specifically 
enumerated."  Ceeil  v.  Green,  161  111.  205. 
288,  43  N.  E.  1106,  32  L.  R.  A.  506  \af- 
firming  60  111.  App.  81],  in  which  it  was  held 
that  the  general  expression  in  the  Illinois 
civil  rights  act  of  June  10,  1895  {l\\.  Laws 
(ISaS),  p.  64)  "and  all  other  places  of  pub- 
lic accommodation  and  amusement,"  embraces 
only  places  of  the  same  general  character  or 
kind  as  inns,  reataurmnts,  eating-houses,  bar- 
ber shops,  etc.,  before  speniflcally  enumeraled. 
See  also  as  applying  the  rule  of  ejuadem 
generis  to  the  interpretation  of  civil  righti 
acts.  Rhone  ti.  T..oomis,  74  Minn.  200,  77 
N.  W.  31  i  KcUar  r.  Koerber.  fll  Ohio  St.  388, 
56  N.  E.  1002. 

Where  the  act  is  broader  than  its  titts 
that  portion  in  excess  of  the  title  will  be  de- 
clared  Toid;  as  where  the  title  of  the  act  re- 
lates to  "all  oitisens,"  and  the  body  to  "all 
persons."  In  such  case,  in  order  to  entitle  a 
party  to  the  benefits  of  the  act.  it  must  be 
alleged  and  proved  that  he  is  a  citizen.  Mes- 
senger c.  State,  2,^  Nebr.  674,  41  N.  W.  038. 

32.  Illinois.—  CbicHgo,  etc.,  R.  Co.  i'.  Wil- 
liams, 55  III.  185.  8  Am.  Rep.  641. 

Minneeoia. —  Rhone  v.  Loomts,  74  Mlna. 
200,  77  tf.  W.  31. 

MiaaisBippi. —  Donnell  v.  State.  48  Miss. 
661,  12  Am.  Rep.  375. 

;Vebros*a.— Messenger  v.  State,  25  Nebr. 
674.  41  N.  W.  638. 

Not)  Vorfc.— People  r.  King.  110  N.  Y. 
418,  18  N.  E.  245,  18  N.  Y.  St.  353,  6  Am.  St. 
Rep.  380.  1  L,  R.  A.  203. 

United  States. — Civil  Rights  Act,  1  Hughes 
(U,  S,)  641,  30  Fed.  Cas.  No.  18,268. 

See  10  Cent.  Dig.  tit.  "  Civil  RighU,"  !  !■ 

33.  Strauder  v.  West  Virginia.  100  U.  S. 
303,  25  L.  ed.  684:  Civil  Rights  Art.  1 
Hughes  (U.  S.)  541,  30  Fed.  Cas.  No.  18.258; 
In  re  Parrott,  8  Sawy.  [U.  S.)  349,  1  Fed. 
481. 

CaL  Const,  art  ig,  (  a,  pTohibiting  the  «>o- 
ployment  of  Chinese  or  Honf[oli«ns  by  cor- 
porations, and  the  act  ,of  Feb.  13,  ISBO. 
denouncing  such  employment  as  an  offense, 
are  in  conflict  with  that  portion  of  the  fouf 
teenth  amendment  to  the  constitution  of  the 
United  States  which  prohibits  the  states  from 


Iowa.— Iowa  Code   (1897),  1  5008. 

Kansas. —  Kan.  Oen.  Stat.   (1899),  |  2295. 

Ma»saehvsettt.—  MaBa.  Pub.  SUt.  (1882), 
c.  207. 

Michigan. —  Mich.  Comp.  Laws  ( 1397) , 
I  11769. 

Nebraska. —  Comp.   Stat.    (1901),  c.   15. 

Nevada.— Nev.  Gen.  Stat   (1901),  |  1673 

New  Jersey.—  N.  J.  Gen.  Stat.  (1709-1896), 
p.  804. 

New  York.-  Pen.  Code,  %  383. 

OAio.— Bates'  Anno.  Stat  Ohio  (1787- 
1D02),  c.  18a,   I  4426. 

Rhode  Island.— R.  I.  Gen.  Laws  (1896), 
tit.  30. 

In  Louisiana  section  thirteen  of  the  state 
constitution  declares  "  that  all  persons  shall 
enjoy  equal  rights  and  uriviieges  upon  any 
conveyance  of  a  public  ch^tracter;  and  all 
places  of  business  or  public  resort,  or  for 
which  a  license  is  required  by  either  state. 
parish  or  municipal  authority,  shall  be 
deemed  places  of  a  public  character,  and  shall 
be  open  to  the  accommodation  and  patronage 
of  all  persons  without  distinction  or  discrimi- 
nation on  account  of  race  or  color."  Joseph 
V.  Bidwell.  28  La.  Ann.  392,  26  Am.  Rep. 
102;  Decuir  v.  Benson,  27  La.  Ann.  1. 

HisBOurl  has  no  civil  rights  ststute. 
Younger  v.  Judah,  111  Mo.  303,  19  S.  W. 
1109,  33  Am.  St  Rep.  627,  16  L.  R.  A.  553. 

Repeal  of  inconsistent  acts. —  In  Tennes- 
see the  equal  righta  of  persons  of  color  is 
recognized  in  its  broadest  extent  by  the  act 
of  1865,  all  acts  or  parts  of  acts  inconsistent 
therewith  being  thereby  expressly  repealed. 
Wells  r.  State,  3  Lea  (Tenn.)  70,  in  which 
case  it  was  held  that  Tenn.  Code.  I  4888, 
making  it  a  misdemeanor  for  a  white  man  to 
play  cards  with  any  slave  or  free  negro  was 
obsolete,  since  the  evil  intended  to  be  reme- 
died has  passed  away  with  the  emancipation 
of  slavery. 

30.  Cecil  IT.  Green,  60  111.  App.  61.  And 
see  cases  cited  svpra,  note  29. 

31.  Cecil  c.  Green,  60  111.  App.  61. 
Cotutmetion  of  civil  rights  acts  —  General 

termi  controlled  by  specific  enumeration. — 
"  It  is  a  clearly  established  rule  of  construc- 
tion, that  if,  after  enumerating  certain  places 
of  business  on  which  a  duty  is  imposed  or  a 
license  required,  the  same  statute  then  em- 
[U.  C,  1] 
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United  States,**  or  deprive  any  person  of  life,  liberty,  or  property,  witlioiit  due 
process  of  law."  Hence  legielation  which  discriminates  against  any  particular 
race  or  class  of  persons  is  in  violation  of  the  constitution  of  the  ITiiited  States.** 

ni.  DISCBIMINATIOK. 

A.  As  to  Property  Rig'htS.  An  act  respecting  homesteads  which  discnmi- 
nates  against  negroes  by  excluding  them  from  its  benetitsis  to  that  extent  invalid." 
So  it  has  been  held  that  an  agreement  not  to  convey  or  lease  land  to  persons  of  a 
specified  race  is  inoperative  and  void." 

B.  As  to  Employment.  A  statute  prohibiting  the  employment  of  persons 
of  a  dettigiiat«d  i^ce  is  a  denial  of  the  eqnal  protection  of  tjie  laws  within  the 
meaning  of  the  fourteenth  amendment  to  the  lederal  confititution." 

C.  As  to  Public  Schools*"— I.  Powers  and  Duties  of  the  State  —  a.  Duty  to 
Provide  Equal  School  Facilities.  Since  the  adoption  of  the  fonrteentii  amend- 
ment to  the  federal  constitution  any  pnbHc  school  system  devised  by  the  states 
must  make  equal  provision  for  the  education  of  all  children  of  school  age,  irro- 
speclive  of  race  or  color?" 

b.  Power  to  Establish  Separate  Schools.  The  claseiiication  of  scholars  on  the 
basin  of  race  or  color  and  their  education  in  separate  schools  involve  questions  of 
domestic  policy  which  are  within  tlie  discretion  and  control  of  state  legislation, 
and  do  not  amount  to  an  exclusion  of  either  class,  so  long  as  the  facilities  and 
accommodations  provided  are  substantially  equal.** 


depriving  vaj  person  within  their  jurisdiction 
of  the  equal  protection  of  the  law-s.  In  re 
Parrott,  6  Saw-v.  (U.  S.[   349,  1  Fed.  481. 

34.  Lonna   c' State,  3  Heiak.    (Tenn.)   287. 

38.  In  re  Parrott,  6  Saw^.  (U.  S.}  34»,  1 
fed.  481. 

36.  Dawson  e.  Lee,  63  K7.  49;  Strauder 
r.  West  Virginia,  100  U.  S.  303,  25  L.  ed. 
664;  Gandolfo  r.  Hariman,  49  Fed.  ISl,  10 
L  R,  A.  277;  Civil  Bights  Act,  1  Hughei 
lU.  S.(  541,  30  Fed.  Caa.  No.  18.268;  In  re 
Parrott,  6  Sawy.  (U.  S.)   349,  1  Fed.  481. 

3T-  Custard  v.  Posten,  8  Ky.  L.  Bep.  200,  1 
S.  W.  434;  Eubank  r.  Eubank,  7  Ky.  L.  Rep. 
!9S. 

38.  Gandolfo  r.  Hartman,  40  Fed.  181,  16 
L.  R.  A.  277,  in  whieh  it  wba  held  that  the 
rorennnt  in  a  deed  not  to  convey  or  lease 
Und  to  a  Chinaman  was  void,  because  con- 
trary to  public  policy,  in  contravention  of 
the  treaty  with  China,  and  in  violation  of  the 
fourteenUi  amendment  of  the  federal  consti- 
lutioQ,  and  that  it  was  not  enforceable  in 

39.  In  re  Parrott,  6  Sawy.  (U.  S.)  349,  I 
Fed.  481. 

Ditoiminatiim     against     Chinese. —  When 

the  policy  of  the  lE^slation  of  a  state  under 
ita  reserved  power  does  not  have  in  view  a 
le^timate  object  to  be  effected,  but  seeks  to 
exclude  Chinese  from  a  large  field  of  labor, 
^th  the  ultimata  object  of  driving  them  from 
the  state,  the  end  sought  is  a  violation  of 
eonatitutional  and  treaty  rights,  and  the  leg- 
iaUtion  is  to  that  extent  void.  In  re  Parrott, 
fl  Siwy.  [U.  S.)   34B,  I  Fed.  481. 

W.  See  also,  generally,  ScHOOl^  AWD 
School  Distbicts. 

41.  Cory  p.  Carter,  48  Ind.'  327,  17  Am. 
Sep.  738;  State  v.  Duffy,  7  Nev.  342,  6  Am. 
Sep.  713. 


Before  the  adoption  of  tho  fourteenth 
amendment  the  states  had  power  to  provide, 
for  the  education  of  white  children  to  the 
exclusion  of  colored.  Cory  t'.  Carter,  48  Ind. 
327,  17  Am.  Rep.  738. 

42.  Arkansas, — Union  County  v.  Robinson, 
27  Ark.  110. 

California. —  Wysinger  v.  Crookshank,  82 
Cal.  688,  23  Pac.  64 ;  Ward  c.  Flood,  48  Oal. 
36,  14  Am.  Rep.  40. 

/ndiana.^State  r.  Gray,  93  Ind.  303;  State 
V.  Grubb,  85  Ind.  213;  Gory  i-.  Carter,  48  Ind. 
327,  17  Am.  Rep.  738;  Fruehey  v.  Eagleson, 
15  Ind.  App.  as,  43  N.  E.  140. 

Louisiana. —  Ea  p.  Pleesy.  46  La.  Ann.  SO, 
II  So.  948,  18  L.  R.  A.  639. 

ilichigan.—  Ferguson  v.  Gies,  82  Mich.  358, 
40  N.  W.  718,  21  Am.  St.  Rep.  670,  9  L.  R.  A. 
689. 

l/iisouri. —  Younger  v.  Judah,  111  Mo.  303, 
10  S.  W.  IlOfl,  33  Am.  St.  Rep.  527,  10 
L.  R.  A.  S5S;  Lehew  v.  Brummell,  103  Mo. 
54a,  IE  S.  W.  766,  23  Am.  St.  Rep.  89!i,  11 
L.  R.  A.  828. 

JTetiorftt.—  State  t.  Duffy,  7  Nev.  342,  8  Am. 
Rep.  713. 

t!eu>  York. — People  v.  Queens  School  Board, 
lOI  N.  Y.  598,  56  N.  E.  81,  48  L.  R.  A.  113 
lajfirming  44  N.  Y.  App.  Div.  469,  6  N.  Y. 
Suppi.  330] ;  People  v.  Gallagher,  93  N.  Y. 
438,  46  Am.  Rep.  232  laffirming  11  Abb.  N. 
Caa.  (N.  Y.)  187];  People  u.  Eaaton,  13  Abb. 
Pr.  N.  8.  (N.  Y.)  150;  Dallas  v.  Fosdick,  40 
How.  Pr.   (N.  Y.)   249. 

HoTtk  Carolina. —  McMillan  V.  School  Com- 
mUtce  Dist.  No.  4,  107  N.  C.  609,  12  S.  E. 
330,  10  L.  R.  A.  823 ;  Puitt  v.  Gaaton  County, 
94  N.  C.  709,  65  Am.  Rep,  038. 

Okie.— SUte  v.  McCana,  21  Ohio  St.  198; 
Van  Camp  v.  Board  of  Education,  9  Ohio  St. 
406;  Stete  V.  CincinnaU,  19  Ohio  178;  State 
[MI.  C.  1.  b] 
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e.  Necessity  of  Dnlfonn  Taxation  For  School  Purposes.  Any  sjetem  of  taxa- 
tion for  school  purposes  whicli  diacri  mi  nates,  witti  respect  to  race  or  color,  as  to 
the  class  npou  or  the  purpose  for  which  tlte  tax  is  to  be  imposed,  or  ae  to  the 
application  of  the  fnnd  thereby  raised,  ia  uncoostitutionnl  and  void." 

2.  Powers  and  Doties  of  Public  Adtbobitibs  —  a.  Duty  to  Afford  Equal  Facili- 
ties. Where  a  state  establishes  a  free  echool  svsteni  and  makes  no  distinction  iu 
regard  to  the  race  or  color  of  the  children  of  the  state  who  are  entitled  to  ita 
benefits,  equal  school  facilities  must  be  provided,  and  no  school  officer  or  public 
authority  can  legally  discriminate  against  or  exclude  from  such  benefits,  directly 
or  indirectly,  because  of  race  or  color,  any  child  who  ia  otherwise  entitled  to 
attend  a  echool  established  under  such  system.** 

b.  Power  to  Establish  Separate  Schools.  The  right  to  separate  the  races  and 
establish  different  scliools  for  white  and  colored  children  must  be  derived  from 
the  state.  In  the  absence  of  legislation  to  that  effect  it  is  the  general  rule  that 
the  public  authorities  have  no  power  to  compel  such  separation." 


V.  Board  of  Education,  7  Ohio  Dec.  (Repriut) 
'   120,  1  Cine.  L.  Bui.  139. 

Virginia.— Evh&vk  V.  Boughton,  9S  Va. 
499,  36  8.  E.  629. 

United  States.— V.  8,  r.  Buntin,  10  Fed. 
730;  Bertonneau  v.  Board  of  Directors,  3 
Woods  (U.  S.)   177,  3  Fed.  Cbb.  No.  1,361. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  %  6. 

But  see  Board  of  Education  r.  Tinnon,  £0 
Kan.  1,  where  the  power  of  the  legislature 
in  this  rc^rd  is  doubted. 

A  state  may  confer  powei  on  school  an- 
thoiitiea  to  eatabliah  Mpaiate  achools.— 
SUte  r.  McCann,  21  Ohio  St.  198.  And  see 
RoberU  v.  Boston,  6  Cush.  (Mass.)  198; 
State  c.  Duffy,  7  Nev.  342,  S  Am.  Rep.  713; 
People  c.  Easton,  18  Abb.  Pr.  N.  S.  (N.  Y.) 
169. 

Right  to  exchange  buildiags. —  Under  the 
Kentucky  school  system  the  board  of  educa- 
tion of  a  school  district  has  discretion  to  ex- 
change buildings  between  white  and  colored 
schools.  Roberts  t>.  Louisville  School  Bd.,  16 
Ky.  L.  Rep.  191,  26  S.  W.  814. 

43.  Marshall  v.  Donovan,  10  Bush  (Ky.) 
6SI ;  Markham  v.  Manning.  96  N.  C.  132,  2 
8.  E.  40;  Puitt  C.  Oaaton  County,  94  N.  C. 
709,  65  Am.  Rep.  638;  Davenport  p.  Clover- 
port,  72  Fed.  689;  Claybrook  e.  Owensboro, 
18  Fed.  297, 

A  statute  Imponng  a  tax  on  white  persona 
only,  to  be  applied  to  the  maintaining  of 
schools  for  white  children,  and  from  which 
colored  children  are  excluded  (Davenport  p. 
Cloverport,  72  Fed.  689),  or  impoaing  a  tax 
on  colored  persons  to  be  applied  ereluaively 
to  the  education  of  their  children  (Ri^t^bee 
V.  Durham,  94  N.  C.  800),  and  in  addition 
excluding  such  children  from  the  benefit  of  a 
"  common  school  fund,"  is  violative  of  the 
inhibition  of  the  federal  constitution  (Daw- 
son r.  Lee,  83  Ky.  49) .  So  a  statute  which 
directs  that  the  tax  collected  from  white  peo- 
ple shall  be  used  to  sustain  schools  tor  white 
children  only  and  the  tax  collected  from 
colored  people  shall  be  used  for  schools  for 
colored  children  only  ia  invalid,  where  the 
effect  is  to  give  the  white  children  excellent 
schools  and  ft  Kession  of  nine  months,  and 
the  colored  children  inferior  schools  and  a 
[HI.  C.  1,  0] 


session  of  three  months.    Claybrook  v.  Owens- 
boro, 83  Fed.  634.- 

44.  ArlumtoK. —  Moddoui  t>.  Neal,  46  Ark. 
121,  65  Am.  Rep.  540. 

California,—  Ward  v.  Flood,  48  Cal.  36,  17 
Aro.  Rep,  40S. 

niinoit.—  People  t.  Alton,  179  HI.  615.  6* 
N.  E.  421,  103  III.  309,  61  N.  E.  1077,  69 
L.  R.  A.  95;  People  «.  Board  of  Education, 
127  III.  613,  21  N.  E.  187;  People  f.  Board  of 
Education,  101  III.  308,  40  Am.  Rep.  106; 
Chase  c.  Stephenson,  71  Dl.  883. 

Indiana.— Coij  ft.  Carter,  48  Ind.  327,  17 
Am.  Rep.  738. 

louio.-- Clark  e.  Board  of  Directors,  24 
Iowa  266. 

Tfevada. —  State  v.  Duffy,  7  Nev.  342,  8  Am. 
Rep.  713. 

fleic  Jertey. —  Pierce  r.  Union  Dlst.  School 
Trustees.  46  N.  J.  L.  76. 

See  10  Cent.  Dig.  tit.  "Civil  Rights,"  |  B. 

Chinese  children  who  were  horn  and  have 
always  lived  In  the  city  and  county  of  San 
Francisco  are  entitled  to  admission  into  the 
public  school  of  the  district  in  which  tliey  re- 
side, and  teachers  are  not  justiQed  in  ex- 
cluding them,  notwithstanding  a  resolution 
of  the  board  of  education  which  purports  to 
command  thpm  so  to  do.  Tape  v.  Hurley,  SS 
Cal.  473.  6  Pac.  129. 

49.  California. —  Wysinger  c.  Crookshank, 
82  Cal.  588,  23  Pac.  (W;  Tape  P.  Hurley,  6» 
Cal.  473,  6  Pae.  129. 

/HifiDU.— People  r.  Alton,  179  111.  615.  B4 
N.  E.  421 ;  People  V.  Board  of  Education,  127 
III.  613,  21  N.  E.  187;  People  c.  Board  of 
Education,  101  Dl.  308,  40  Am.  Rep.  196; 
Chase  v.  Stephenson,  71  111.  383. 

lovm. —  Dove  r.  Independent  School  DibL, 
41  Iowa  689;  Smith  f.  Indiana  School  Dist., 
40  Iowa  J118. 

Kanaaa. —  Knox  r.  Board  of  Education,  t$ 
Kan.  152,  25  Pac.  616,  11  L.  R,  A.  830. 

Veio  Jersey.—  State  P.  Union  Dist.  School 
Trustees,  46  N.  J.  I.-  76. 

Ohio.— Board  of  EducaUon  r.  State,  46 
Ohio  St.  666,  16  N.  E.  373  [affirming  2  Ohio 
Cir.  Ct.  667]. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  1  d. 

In  PennsylTsnia  since  the  passage  of  the 
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D.  As  to  Pablle  Conveyances— f.  in  gbheral.  The  denial  of  eqnal  rights 
io  public  conveyances  oii  account  of  race  or  color,  or  the  discrimination  gainst 
passengers  (or  that  reason,  is  not  only  a  violation  of  the  constitution  of  the  United 
States,**  bnt  has  )>een  expresejy  forbidden  by  state  legislation,  and  penalties  have 
been  provided  there  for." 

2.  Separate  Accohmodations  —  &.  Legislative  RequlFement.  In  the  reason- 
able exercise  by  a  state  of  its  police  power  it  may  require  carrierfi  of  passengei-s 
within  its  limits  to  provide  separate,  bnt  eqnal,  accommodations  for  white  and 
colored  passengers."    The  state  has  no  authority,  however,  to  invade  the  province 

pftBKngerB  on  account  of  race  or  i»lor.  New 
Jeraej  Cent.  R.  Co.  v.  Green,  86  Pa.  St.  421 ; 
West  Cheater,  etc.,  R.  Co.  p.  Miles,  65  Pa. 
St  209,  93  Am.  Dec.  744. 

Piiot  to  Buch  act  the  separation  of  black 
and  whftfl  paaBengerH  in  public  conveyances 
was  the  subject  of  a  sound  regulation  to  se- 
cure order  and  promote  comfort,  preaerve 
peace  and  maintain  the  rights  of  both  car- 
riers and  passengers.  West  Chester,  etc.,  R. 
Co.  V.  Miles,  66  Fa.  St.  209,  03  Am.  Dee.  744. 

No  reeulation  of  the  curler  will  justiff 
the  ejection  bj  its  servant  of  a  passenger  ok 
account  of  his  color  or  exempt  him  from  lia- 
bility. Derry  v.  Lowry,  6  Phila.  (Pa.)  30, 
22  L^.  Int.   (Pa.)   164. 

48.  flltnoia.^  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 66  111.  186,  8  Am.  Rep.  641. 

Kentucky. —  Ohio  Valley  R.  Co.  e.  Lander, 
104  Ky.  431,  20  Ky.  L.  Rep.  B13,  47  S.  W.  344, 
882,  48  B.  W.  14S ;  Louisville,  etc.,  R.  Co.  p. 
Com.,  99  Ky.  063,  37  S.  W.  70;  Chesapeake, 
etc.,  R.  Co.  p.  Com.,  21  Ky.  L.  Rep.  228,  61 
8.  W.  160. 

LotMiana. —  Ea  p.  Plese^,  45  La.  Ann.  30, 
11  So.  948,  18  L.  R.  A.  639. 

MicKigan. —  Day  p.  Owen,  G  Mich.  520,  72 
Am.  Dee.  62. 

MUsiasipfi. —  Louisville,  etc.,  R  Co:  v. 
State,  S6  Misa.  662,  6  So.  203.  14  Am.  St.  Rep. 
699,  S  L.  R.  A.  132  [affirmed  in  133  U.  8.  587, 
10  S.  Ct.  348,  33  L.  ed.  784). 

Miaaoari. —  Chilton  e.  St.  Louie,  etc.,  R. 
Co..  114  Mo.  88,  21  8.  W.  457,  19  L.  R.  A. 
269. 

Pennaylvania. —  West  Cheater,  etc.,  R.  Co. 
V.  Miles,  66  Pa.  St.  209,  93  Am.  Dec.  744. 

Tetvnemee. —  Memphis,  etc.,  R.  Co.  v.  Ben- 
son, 85  Tenn,  627,  4  S.  W.  B.  4  Am.-  St.  Rep. 
771;  Chesapeake,  etc.,  R.  Co.  v.  Wells,  85 
Tenn.  613,  4  S.  W.  6. 

United  Btatet.—  Chesapeake,  etc.,  R.  Co.  v. 
Kentucky,  179  U.  S.  388,  21  S.  Ct.  101,  45 
L.  ed.  244 ;  Plessy  v.  Ferguson,  163  U.  S.  637, 
16  S.  Ct.  1138,  41  L.  ed.  256;  Louisville,  etc., 
R.  Co.  V.  Mississippi,  133  U.  S.  687.  10  S.  Ct. 
348,  33  L.  ed.  784;  Anderson  v.  Louisville, 
etc.,  R.  Co.,  62  Fed.  46;  Houck  v.  Southern 
Pao.  R  Co.,  38  Fed.  226;  McGuinn  f.  Forbes, 
37  Fed.  639;  Logwood  v.  Memphis,  etc.,  R. 
Co..  23  Fed.  318;  The  Sue,  22  Fed.  843. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  g  7. 

Effect  of  wransfnl  asBignmest. — A  statute 
requiring  the  assignment  of  each  passenger 
to  the  coach  to  which  he  belongs,  authoriung 
condaetors  of  railroad  trains  to  refuse  to 
carry  any  paaaenger  who  refuses  to  occupy 
[III,  D.  2,  a] 


«et  of  June  8,  1831,  school  directors  cannot 
exclude  a  colored  child  from  a  common  school 
established  by  them  for  the  separate  instruc- 
tion of  white  children,  and  assign  him  to  a 
branch  of  the  school  established  by  them  in  a 
neighboring  building  for  colored  children. 
Kaine  f.  Com.,  101  Pa.  St.  400. 

46.  Coger  v.  North  Western  Union  Packet 
Co..  37  Iowa  145;  Ea  p.  Flessy,  45  l4>.  Ann. 
80,  11  So.  948,  18  L.  R.  A.  639;  State  v.  Kim- 
ber,  3  Ohio  Dee.  (Reprint)  107,  4  Wkly.  L. 
Gax.  359;  U.  S.  v.  Dodge,  25  Fed.  Cas.  No. 
14,978,  1  Tex.  L.  J.  47;  Thompson  v.  BalU- 
more  Citj  Pass.  R.  Co.  [oited  in  Cully  v. 
Baltimore,  etc.,  R  Co.,  1  Hughes  (U.  8.)  636, 
B  Fed.  Cas.  No.  3,466] ;  Field  r.  Baltimore 
Citf  Pass.  R.  Co.  [cited  In  Cully  v.  Baltimore, 
etc,  R  Co.,  1  Hughes  (U.  8.)  636,  6  Fed. 
Css.  No.  3,4061. 

A  colored  panengei  cannot  he  compelled 
t«  take  inferioT  accommodations,  although 
at  reduced  prices.  Coger  v.  North  Western 
Union  Packet  Co.,  37  Iowa  146;  Ea  p.  Plessy, 
45  La.  Ann.  80,  11  So.  948,  IS  L.  R.  A.  630. 
A  regnlation  onjuatly  discriminating  against 
passengers  on  acconnt  of  color  is  contrary  to 
the  principles  of  the  common  law,  aa  well  as 
to  the  provisions  of  the  constitution.  Chil- 
ton e.  St.  Louie,  etc.,  R  Co.,  114  Mo.  88,  21 
a  W.  4S7,  10  L.  R,  A.  269. 

Ezdnaion  of  colored  woman  from  ladies' 
car. —  The  mere  fact  that  under  the  rules 
and  r^ulations  of  the  company  a  certain  ear 
in  their  passenger  train  has  been  designated 
for  the  exclusive  use  of  ladies,  and  gentlemen 
areompanied  by  ladies,  will  not  justify  the 
exclusion  of  a  colored  woman  from  the  priv- 
ileges of  such  car,  upon  no  other  ground  than 
thnt  of  her  color.  Chicago,  etc,  R.  Co.  v. 
Williams,  55  III.  135,  8  Am.  Rep.  641. 

The  same  protection  against  drunken  and 
violent  men  seeking  to  molest,  outrage,  and 
humiliate  a  passenger  must  be  given  to  both 
white  and  colored  passengers.  Richmond,  etc., 
R  Co.  V.  Jefferson,  80  Ga.  564.  16  S.  E.  60, 
32  Am.  St.  Rep.  87,  17  L.  R.  A.  671. 

If  the  accommodations  famished  to  colored 
persona  by  interstate  carriers  are  not  eqnal 
to  those  furnished  t«  white  persons  it  Is  a  vio- 
lation of  section  2  of  the  act  of  congress  to 
regulate  commerce.  Ea  p.  Plessy.  46  I^.  Ann. 
80,  II  So.  943,  13  L.  R  A.  639;  Heard  P.  Geor- 
gia R  Co.,  S  Int.  Com.  Rep,  608;  Council  V. 
Wwtem,  etc.,  R.  Co.,  1  Int.  Com.  Rep.  638. 

47.  The  Pennsylvania  act  of  Harch  .  u, 
iKj,  declares  it  to  be  an  ofFense  for  railroad 
companies  to  make  any  distinction  between 
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of  congress  with  rfispect  to  tlie  regulation  of  interstate  commerce,  and  so  far  as 
it  does  so  tlie  legislation  is  void." 

b.  Rlffbt  of  Carriers  to  Provide.  It  may  be  considered  well  established,  both 
npon  principle  and  anthority,  that  in  the  absence  of  statntory  inhibition  "  s  car- 
rier, ill  the  mtinagement  of  its  interestaj  and  although  not  expressly  so  required, 
may  make  color  a  basis  of  classification,  and  establish  reasonable  regulations  fur 
tlie  separation  of  wliite  and  colored  passengers,"  and  ench  regulations  will  not 
offend  constitutional  provisions  securing  to  all  citizens  equality  of  rights,  privi- 
leges, and  immunities.'^     Bnt  the  accommodations  and  facilities  provided  must  be 

the  coach  a«aigned  him,  and  exonerating  the 
carrier  from  damages  by  reason  of  such  re- 
fuaal,  doea  not  bind  a  passenger  to  accept  a 
wrongful  assignment,  nor  exempt  the  earrier 
from  liability  in  cose  of  a  'wrongful  aasign- 
nient  and  refusal  to  carry.  £#  p.  Flessy,  46 
La.  Ann.  60,  11  So.  948,  IS  L.  R.  A.  630. 

49.  £en(ucfty.— Ohio  Valley  R.  Co.  v. 
lander,  104  Ky.  431,  20  Ky.  L.  Rep.  013,  47 
S.  W.  344,  882,  48  8.  W.  146. 

Loui^Koa. —  Bib  p.  Pleaay,  45  La.  Ann.  80, 
11  So.  048,  18  L.  R.  A.  G30;  State  v.  Judge, 
44  La.  Ann.  770,  II  So.  74. 

Ifwsunppt. —  Louisville,  etc.,  R.  Co.  ». 
State,  ee  Miss.  662,  6  So.  203,  14  Am.  St. 
Rep.  6S0,  5  L.  R.  A.  132  [o/Prmed  In  133  U.  8. 
587.  10  S.  Ct.  346,  33  L.  ed.  784]. 

Weio  rorfc.— Carrey  v.  Spencer,  36  N.  Y. 
Suppl.  866,  72  N.  Y.  St.  108. 

VniipA  /J/a(e».— Plesay  f.  Ferguson,  163 
\s.  S.  B37,  16  S.  Ct.  1138.  41  L.  ed.  266;  Halt 
t'.  De  Cuir,  05  U.  8.  485,  24  L.  ed.  647; 
Anderson  v.  Louisville,  etc.,  R.  Co.,  62  Fed. 
40;  The  Sue,  22  Fed.  843. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  |  7. 

Applicability  to  interstate  commerce. —  In 
Smith  i\  Stnte.  100  Tenn.  494.  46  S.  W.  6(18, 
41  L.  R.  A.  432,  it  wag  said  that  a  statute 
requiring  separate  accommodation  was  applic- 
able as  well  to  interstate  travel  as  to  travel 
within  the  state. 

Tbe  decision  of  the  bleheat  conit  of  ■  state 
that  a  statute  applies  only  to  commerce 
within  the  state  is  conclusive  on  the  supreme 
court  of  the  United  States.  Louisville,  etc.. 
R.  Co.  r,  Mississippi.  133  U.  S.  687.  10  S.  Ct. 
348.  33  L.  ed.  784. 

50.  Howie  r.  Birmingham  R„  etc..  Co.,  125 
Ala.  307,  27  So.  1016,  82  Am.  St.  Rep.  247, 
50  L.  R.  A.  632. 

Right  GontTolled  by  statute. —  \Mierc  an 
act  in  regard  to  a  railroad  company  provided 
that  no  person  should  be  excluded  from  the 
cars  of  the  company  on  account  of  color,  it 
means  that  there  should  be  no  discrimina- 
tion in  the  use  of  the  cars  on  Recount  of  color. 
Washington,  etc.,  R.  Co.  v.  Brown,  17  Wall. 
[U.  S.)  446,  21  L.  ed.  875. 

61.  Alabama.—  Bowie  v.  Birmingham  R., 
etc.,  Co.,  125  Ala.  3B7.  27  So.  1018,  82  Am. 
61.  Rep.  247,  50  L.  R.  A.  632. 

lUinoii. —  Chicago,  etc.,  R.  Co.  v.  Williams, 
65   111.  186,  8  Am.  Rep.  641. 

Keniucfcy.— Ohio  Valley  R.  Co.  v.  Lander, 
104  Kv.  431,  20  Ky.  L.  Rep.  913,  47  S.  W. 
344,  882,  48  8.  W.  146. 

Louistana.—  F.m  p.  Plessy,  46  la.  Ann.  80, 
11  So,  B48,  18  L.  R.  A.  63B. 
[Ill,  D,  2,  a] 


MicKigan. —  Day  c.  Owen,  6  Mich.  520,  7! 
Am,  Dec.  62. 

Mitaiaaippi. —  Louisville,  etc.,  R.  Co.  E. 
State,  6G  Miss.  662,  6  So.  203,  14  Am,  St, 
Rep.  599,  5  L.  R.  A.  132. 

jfissouri. —  Chilton  v.  St.  Louis,  etc.,  R. 
Co,,  114  Mo.  88,  21  8.  W.  457,  19  L.  R.  A. 
269;  Younger  v.  Judah,  111  Mo.  303,  IB  S.  W, 
1109,   33   Am.    St.   Rep.   527,    16   L.  R.  A 


749. 

Pamtytvania. —  West  Chester,  etc.,  R.  Co. 
V.  Miles,  66  Pa.  St.  209,  S3  Am.  Dec.  744. 

Tennetaee. —  Memphis,  etc..  R.  Co.  i-.  Ben- 
eon,  85  Tenn.  627,  4  S.  W.  5,  4  Am.  St.  Rep. 
771;  Cliesapeake,  etc.,  R.  Co.  v.  Wells,  85 
Tenn.  613,  4  S.  W.  6. 

United  States. —  Plessy  r.  Ferguson,  16J 
U.  S.  537,  16  S.  Ct  1138.  41  L.  ed.  256;  Hall 
r.  De  Cuir,  95  U.  S.  485,  24  L,  ed.  647  ;  Houclt 
V.  Southern  Pae.  R.  Co.,  38  Fed.  226;  Mc- 
Guinn  c.  Forbes,  37  Fed.  639;  Murphy  c. 
Western,  etc.,  R.  Co.,  23  Fed.  637;  Logwood 
t.  Memphis,  etc.,  R.  Co.,  23  Fed.  318;  The 
Sue,  22  Fed.  843 ;  Cully  v.  Baltimore,  etc..  K. 
Co.,  1  Hughes  (U.  S.)  636,  6  Fed.  Cas.  Ko. 
3,466;  Heard  p.  Georgia  R.  Co.,  1  Int.  Com. 
Rep.  719;  Council  v.  Western,  etc.,  R  Co, 
1  Int.  Com.  Rep.  638. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  ]  7. 

Ceniei  may  exclude  for  refusal  to  comply 
with  reasonable  regulations.  Chilton  r.  St. 
Loirts,  etc.,  R.  Co..  114  Mo.  88,  21  S.  W.  457, 
19  L.  R.  A.  260;  Civil  Rights  Act,  1  HuRhe* 
(U.  S.)  641,  30  Fed.  Cas.  No.  182.18:  Green 
r.  Rridgeton,  10  Fed.  Cas.  No.  5.754,  20  Alb. 
L.  J.  267,  9  Centr.  L.  J.  208. 

Where  the  facts  are  cndisputsd  the  re»- 
sonablencBs  of  such  regulations  is  a  matter 
of  law.  Bowie  r.  Birminghsm  R.,  etc.,  Co.. 
125  Ala.  307,  27  So.  1016.  82  Am.  St.  Rep. 
247.  50  L.  R.  A.  632 ;  Chilton  v.  St.  Lonis. 
etc..  R.  Co..  114  Mo.  88,  21  8.  W.  457,  19 
L.  R.  A.  269. 

B2.  Ex  p.  Plessy,  45  La.  Ann.  80,  II  So. 
948.  18  L.  R.  A.  639;  Chilton  v.  St.  Loais. 
etc..  R.  Co..  114  Mo.  88,  21  S.  W.  467,  19 
L.  R.  A.  269, 

The  furnishing  of  Beparate  accommodatioai 
for  white  and  colored  people,  if  they  arc  equal 
in  all  respects,  is  not  a  denial  of  equal  rights 
and  privileges  in  violation  of  the  fourteenth 
amendment.  Ex  p.  Plessy,  45  La.  Ann.  80,  II 
So.  948,  18  L.  R.  A.  639;  Britton  r.  Atlantic, 
etc..  Air-Line  R.  Co.,  88  N,  C,  636,  43  Am. 
Rep.  740. 
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©qnally  safe,  cointnodions,  and  comfortable  for  all  paesengera  who  have  paid  the 
lite  Bum  therefor,"*  the  fist  being  equality  and  not  identity  or  commnnity  of 
accommodation." 

E.  As  to  Accommodations  In  Inns,  Restaurants,  and  Barber  Shops. 

Any  discrimination  by  reason  of  race  or  color  to  the  extent  of  denying  equal 
privileges  and  accommodations  at  public  inns,  restaurants,  and  barber  shops  is 
within  the  prohibition  of  the  civil  riglits  acts." 

F.  As  to  Places  of  Amusement  Many  of  the  states  have  passed  su-called 
civil  rights  acts  which  prohibit  discrimination,  or  ttie  denial  of  equal  ctijoytiient 
of  rislits  in  public  places  of  recreation  or  amusement,  becanse  of  race  or  color," 
which  acts  usually  provide  that  for  the  violation  of  the  provisions  thereof  the 
person  aggrieved  may  recover  of  the  proprietors  of  such  places  damages  or  a 
prescribed  penalty.     Such  etatntes  contemplate  only  public  places  of  amusement 


ftS.  Ec  p.  Plessj,  46  La.  Ann.  80,  11  So. 
«4g,  IS  L.  R.  A.  639;  Chilton  c.  St.  Louis, 
etc.,  B.  Co.,  114  Uo.  88,  21  S.  W.  457,  19 
L.  R.  A.  260 ;  Texas,  etc.,  K.  Co.  v.  Johnson, 
2  Tex.  App.  Civ.  Cas.  i  18G  [oiling  Norwood 
r.  Galveston,  etc.,  R.  Co.,  12  Tex.  Civ.  App. 
660.  34  8.  W.  IBO] ;  Houck  v.  Southern  Pac. 
R.  Co.,  38  Fed.  226;  McOuinn  v.  Forbes,  37 
Fed,  639;  Logwood  v.  Memphia,  etc.,  R.  Co., 
23  Fed.  318;  The  Sue,  22  Fed.  843:  Murphy 
c  Western,  etc.,  R.  Co.,  22  Fed.  837:  Qray 
r.  Cincinnati  Southern  R.  Co.,  11  Fed.  683; 
I".  S.  c.  Dodge,  25  Fed,  Caa.  No.  14.976,  1 
Tex.  L.  J.  47;  Green  c.  Bridgeton,  10  Fed. 
Cas.  No.  5,754,  20. Alb.  L.  J.  257,  9  Centr. 
L.  J.  206. 

H.  £x  p.  PlesBy,  46  La.  Ann.  80,  11  So. 
B48.  13  L.  R.  A.  639. 

5S.  /Kinof*.^  Cecil  v.  Oreen,  161  111.  266, 
43  If.  E.  1105,  32  L.  R.  A.  66Q. 

Itithigan.^-  Ferguson  c.  Gies,  82  Mieli. 
358.  4S  N.  W,  719,  21  Am.  St,  Rep.  676,  9 
L.  R.  A.  689. 

Ptansylrania. —  Rues'  Applic»tioii,  20  Pa, 
Co.  Ct.  510. 

Witeonain. —  Bryan  V.  Adler,  97  Wis.  124, 
72  X.  W.  368,  65  Am.  St.  Rep.  69,  41  L.  R.  A. 
658. 

Vuitti  State*. — Civil  Rights  Act,  1  Hughes 
(U.  S.)  641,  30  Fed.  Cas.  No.  18,268. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  H  8, 
10. 

PUc«  of  public  accommadAtion. — A  place 
nbere  intoxicating  liquors  are  sold  at  retail 
is  not  within  the  phrase  "  all  other  places  of 
public  accommodation,"  as  used  in  a  stat- 
ute providing  for  the  equal  accommodation 
of  all  peraons  at  tbe  places  therein  desig- 
nated. Kellar  v.  Koerber,  61  Ohio  St.  388, 
fit  N.  E.  1002.  An  apartment  where  only 
tcfreehiDg  drinks  are  sold  at  a  single  stand 
(a  soda  fountain),  l:^  the  glass,  does  not 
come  vithin  the  specific  designation  of  a 
nstanrant,  eating-house,  or  place  of  public 
■ceoumiodatioD  within  ttie  meaning  of  the 
aet  to  protect  all  citizens  in  their  civil  and 
1^1  rights,  "  commonljr  known  as  the  '  Civil 
Rights  Act.'"     Cecil  v.  Qnta,  60  III.  App. 

Plaea  of  lefiealiment. — A  saloon,  or  place 
where  intoxicating  liquors  are  sold  as  a  bev- 
erage, is  not  an  "  other  place  of  refresh- 
■Bant,"  within  the  proviaions  of  Hinn.  Gen. 


Iaws  (1886),  c.  224  (Minn.  Gen.  Stat  (1894), 
ft  8002,  8003,  as  amended  by  Minn.  Gen. 
Laws  (1807),  c.  349).  Rhone  v.  Loomis,  74 
Minn.  200,  77  N.  W.  31. 

Innkeeper!  may  have  sepArata  rooms  and 
jiccommod«tlona  for  colored  men,  but  they 
must  be  equal  in  quality  and  convenience  to 
those  furnished  white  men.  Civil  Rights 
.\ct,  1  Hughes  (U.  S.)  641,  30  Fed.  Cas.  No. 
18,258. 

Liability  of  pToprietoi  for  discrimination 
by  waiter. —  The  keeper  of  a  public  restau- 
rant, whose  waiter  refuses  to  serve  a  cus- 
tomer because  of  his  color,  is  liable  under 
Wis.  Laws  (1895),  c.  223,  although  the  re- 
fusal was  wilful,  in  direct  violation  of  his 
command,  and  neither  sanctioned  at  the  time 
nor  afterward  ratified  by  him,  the  wrongful 
act  being  strictly  within  the  scope  of  the 
waiter's  employment.  Bryan  v.  Adler,  07 
Wis.  124.  72  N.  W.  368,  65  Am.  St.  Rep.  99, 
41  L.  R.  A.  658. 

Fonislunent  by  refusal  to  renew  license, — 
For  discrimination  by  the  keeper  of  a  hotel 
or  restaurant  on  account  of  race  or  color  tbe 
court  may  refuse  to  renew  his  license.  Rusa' 
Application,  20  Pa.  Co.  Ct.  510. 

The  proprietor  of  a  briber  shop  cannot  db- 
criminate  against  a  colored  person  and  deny 
him  any  rights  therein  to  which  a  white  per- 
son requiring  the  services  of  a  barber  would 
be  entitled,  except  for  reasons  applicable  alike 
to  all  persons.  Messenger  v.  State,  25  Nebr. 
674,  41   N.   W.   838. 

56.  Baylies  v.  Curry,  128  III.  287,  21  N.  E. 
595;  Joseph  r.  Bidwell,  28  La.  Ann.  382,  26 
Am.  Rep.  102;  Dnnnell  v.  State,  48  Miss. 
661,  12  Am.  Rep,  376;  People  i:.  King,  42 
Hun  (N.  Y.)  180  [affiTmed  in  110  N.  Y.  413, 
18  N.  E.  246,  18  N,  Y.  St.  363,  6  Am.  St. 
Rep.  389,  I  L.  R.  A.  293], 

RequliinE  colored  pationa  of  a  theater  to 
occupy  a  particular  row  of  seats  is  a  viola- 
tion of  such  a  statute.  Baylies  v.  Curry,  30 
111.  App.  105  iaffirmed  in  128  111.  287,  21 
N.  E.  696]. 

Tha  owners  or  leiaees  of  a  theater  are  not 
responabte  for  the  act  of  a  ticket  seller 
acting  without  the  scope  of  his  authority  in 
refusing  to  sell  a  ticket  to  a  colored  man 
who  has  applied  to  him  therefor.  Anderson 
B.  Rawlinga,  18  Ohio  Cir.  Ct  381,  10  Ohio 
Cir.  Dec.  112. 
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or  places  licensed  by  the  state  or  the  mnnieipalitv."  In  the  alwence  of  Buch  a 
statute,  however,  a  rule  admitting  negroes  only  to  a  certain  portion  of  a  place  of 
amusement  is  not  unlawful," 

G.  As  to  Jury  Service.  Discrimination  by  law,  or  exclusion  on  account  of 
race  or  color  in  the  selection  of  jurore,"  is  the  denial  of  the  equal  protection  of 
the  law  to  one  accused  of  crime,  who  is  of  the  same  race  or  color  as  the  persons 
discriminated  against,  A  negro  is  not,  however,  entitled  to  a  mixed  jury  to  pass 
upon  his  life,  liberty,  or  proiwrty."  And  that  there  were  no  negroes  on  a  grand 
jury  by  which  a  negro  was  indicted,  or  on  the  petit  jury  by  which  he  was  tried, 
IS  no  violation  of  his  constitutional  rights,"  unless  there  was  intentional  discrini- 
inatioR  in  the  selection  of  the  jurors. 


57.  Com.  t.  Silvester,  13  Alien  (Mub.) 
247,  holding  that  no  ittdictiDent  cku  be  main. 
tained  Bgainat  the  keeper  of  an  unlicensed 
billiard- room  for  refuBing  to  allow  a,  negro 
to  play  therein. 

An  imlicenKd  ikating  rink  is  not  a,  place 
of  public  Hmusement.  Nor  is  the  businesB 
drrled  on  therein  of  euch  a  public  character 
that  the  refuMil  to  admit  a  colored  person 
thereto  would  be  a  denial  of  a  legal  right  for 
which  he  could  recover  dainagcB  from  the 
owner.  Bowlin  r.  Lyon,  67  Iowa  636,  23 
N.  W.  T66,  66  Am.  Rep.  36S. 

88.  Ihe  rules  of  a  theater  teserring  cer- 
tain ■ectioni  thereof  for  whites,  while  al- 
lowing persons  of  color  to  occupy  others,  are 
not  a  violation  of  the  fourteenth  constitu- 
tional amendment  of  the  United  States,  pro- 
hibiting states  from  making  or  enforcing  laws 
abridging  the  rights  of  citizens,  or  denying 
to  any  person  the  equal  protection  of  the 
laws,  and  may,  in  the  absence  of  any  stat- 
ute to  the  contrary,  be  enforced.  Younger 
V.  Judah,  111  Mo.  303,  19  S.  W.  UW.  33  Am. 
St.  Rep.  627,  16  L.  R,  A.  6SS,  in  which  it 
was  said  that  if  common  carriers  may  malce 
and  enforce  rule*  for  the  separation  of  white 
and  colored  persons  there  would  seem  to  be 
no  good  reason  why  proprietora  of  theat«ra 
should  not  do  the  same. 

B9,  Kentucky. —  Com.  u,  Johnson,  78  Ky. 
609. 

LouMana. —  State  «).  Joseph,  45  La.  Ann. 
D03,  12  So.  934. 

Uichigan. —  Ferguson  v.  Gies,  82  Hich.  358, 
46  N.  W.  718,  21  Am.  St.  Rep.  578,  9  L.  R.  A. 
669. 

IfiMOuri. —  SUt«  V.  Brown,  110  Mo.  627, 
24  S.  VV.  1027,  26  S.  W.  200. 

New  yorJl:.— People  v.  King,  42  Hun  (N.  Y.) 
186  iaffimed  in  110  N.  Y.  418,  18  N.  E.  246, 
18  N.  Y.  St.  353,  6  Am.  St.  Rep.  389,  1 
L.  R.  A.  293]. 

VniteA  jytaJe*.— Plessy  v.  Ferguson,  163 
U.  S.  537,  10  S.  Ct.  1138,  41  L.  ed.  256;  Gib- 
son r.  Mississippi,  162  U.  S.  665,  16  S.  Ct. 
904,  40  I.,  ed,  1075;  Bush  c.  Kentucky,  107 
U.  S.  110,  1  S.  a.  625.  27  L.  ed.  354;  Neal 
c.  Delaware,  103  U.  S.  370,  26  L.  ed.  667; 
Bx  p.  Virginia,  100  U.  S.  313,  25  L.  ed.  667; 
Strauder  v.  West  Virginia,  100  U.  S.  303.  25 
L.  ed.  664;  Ex  p.  Murray,  66  Fed.  297;  Civil 
Rights  Act.  3  Hughes  (U.  S.)  676,  30  Fed. 
Cas.  No.  ]8,25fl:  Ex  p.  Reynolds,  3  Hughes 
(U.  S.)  550.  20  Fed.  Cas.  No.  11.720. 


[III.F] 


Bee    10    Cent.    Dig.    tit.    "Civil    Ri^ta," 
15. 
Exclnaion  of  Mongolian. —  In  State  r.  Ab 

Chew,  16  Kev.  60,  40  Am.  Hep.  488.  it  waa 
held  that  the  jury  law  of  Nevada  excluding 
Mongolians  from  jury  service  does  not  con- 
flict with  the  fourteenth  amendment  of  the 
federal  constitution,  or  with  U.  S.  Rev.  Stat. 
(1876),  ££  1977,  1978. 

Objection  by  white  person  to  exdnnon  of 
nCKraes. —  In  accordance  with  the  rule  that 
only  those  who  are  prejudiced  by  an  uncon- 
stitutional law  can  complain  thereof,  it  has 
been  held  tlmt  a  white  person  indicted  by  a 
grand  jury  composed  wholly  of  persons  of 
the  white  race  cannot  complain  because 
negroes  were  excluded.  Com.  f.  Wright,  79 
Ky.  22,  42  Am.  Rep.  203. 

60.  State  V.  Brown,  119  Mo.  627,  24  S.  W. 
1027,  25  S.  W.  200;  Ex  p.  Virginia,  100 
U.  S.  313,  25  L.  ed.  667. 

Cannot  demand  jury  of  his  own  race. — A 
n^To  cannot  demand  that  he  be  tried  for  a 
crimiDBl  offense  by  a  jury  of  his  own  race. 
Staf«  r.  Casey,  44  La.  Ann.  969,  11  So.  583. 
The  denial  of  a  notion  by  a  defendant  to 
have  a  jury  composed  in  part  of  persons  of 
his  own  race  and  color  is  not  the  denial  of  a 
rijht  secured  to  him  by  the  fourteenth  amend- 
ment, or  by  any  statute  providing  for  the 
equal  civil  rights  of  citizens.  Ex  p.  Vir- 
ginia, 100  U.  S.  313.  25  L.  ed.  667. 

61.  Etntuck}/. —  Haggard  v.  Com.,  79  Kv. 
366. 

Louitiana. —  State  r.  Murray,  47  La.  Ann. 
1424,  17  So.  832 ;  State  r.  Joseph,  45  La.  Ann. 
903.  12  So.  934. 

If i*tOBri.^  State  t.  Brown,  119  Mo.  527, 
24  S.  W.  1027,  25  S.  W.  200. 

Tfxa*. —  Parker  u.  State,  (Tex.  Crim. 
1901)  85  S.  W.  1006;  Whitney  r.  State.  42 
Tex.  Crim.  984,  63  S.  W.  879;  Lewis  f.  State, 
I  Tex.  App.  323;  Smith  v.  StaU,  (Tex.  Crim. 
App.  1900)   63  S.  W.  97. 

United  Btatct.—  Carter  v.  Texas,  177  U.  S. 
442,  20  S.  a.  687.  44  L.  ed.  839;  Ex  p.  Vir- 
ginia. 100  U.  S.  313,  25  L.  ed.  667. 

See  10  Cent.  Dig.  tit.  "  Civil  Rights,"  I  6. 

A  grand  jury  selected  and  formed  upon  the 
basis  of  excluding  therefrom,  because  of  their 
color,  all  citizens  of  the  African  race  is  pro- 
hibited by  the  fourteenth  amendment  and  the 
laws  passed  by  conpreaa  for  the  enforcement 
of  its  provisions.  Bush  c  Kentucky,  107  U,  S. 
110,  1  S.  Ct.  625,  27  U  ed.  354  [citing  Coxa. 


Digitized  byGoOgIC 


CiriL  RIGHTS 


[7  Cyc]    173 


H.  As  to  Ponlshment  For  Crime.  A  statute  paniBliing  a  person  of  one 
race  more  Beverely  than  a  person  of  anotlier  raee  for  tlie  commiaaion  of  the  same 
offense  is  invalid  oecaase  of  diBcrimination.*'  Bat  statntee  denonncing  intermar- 
riage between  white  persons  and  persons  of  ti^ro  blood"  or  providing  a  di£Fer- 
ent  panifihment  for  the  adultery  or  fornication  of  a  man  and  woman  of  the 
different  races  than  that  prescribed  when  tlie  offenders  are  of  the  same  race"  are 
not  violative  of  the  amendments  or  of  enactments  prohibiting  discrimination  on 
acconnt  of  race  or  color.  The  discrimination  is  against  tEe  offense  and  not 
against  persons  of  any  particular  race  or  color* 

IV.    REMEDIES  FOB  UHLAWFOL  DlSCBIHIHATION. 
'    A.  Action  For  Penalty  or  Damagres — 1.  Right  op  Action  — a.  For  Infrae- 

tlon  of  Statute  Preserlblntr  Penal  Liability.  An  action  will  lie  by  one  aggrieved 
by  tlie  violation  of  a  statute  designed  to  secure  equality  of  rights,  ^though 
-_:_;^.i  i:„i.:i;*_  *.-  ,.._u  _:„i^^:__   :.  _i jribed ; "  but  where  a  statute 


criminal  liability  for  such  violation  is  alone  prescribed ; ' 


.  78  Ky.  BOO;  Strander  o.  Wert 
Vu^iiuA,  100  U.  S.  303,  26  L.  ed.  664]. 

!■  MichiKaii  It  was  provided  that  there 
■hkll  be  no  dlecrimiiiatioii  on  account  of  race 
or  oilor  ia  the  selection  of  grand  or  petit 
jorora.  Ferguson  c.  Giea,  82  Mich.  35S,  46 
N.  W.  718,  21  Am.  St.  Bep.  E7B,  0  L.  H.  A. 
689. 

Incnffident  evidence  of  diKTiminatton. — 
Notwithatanding  the  proot  shows  that  the 
gcnersl  venire  from  which  both  the  grand 
and  petit  Juries  were  drawn  was  eielusivelj 
rampoaed  of  persons  of  the  white  race,  or  of 
Caucasian  descent,  and  did  not  contain  a 
■ingle  colored  person  or  one  of  African  de- 
scent, it  does  not  fumish  conclusive  evideoce 
-of  discrimination  against  the  latter  on  ae- 
connt  of  race  or  color  within  the  intendment 
of  tlie  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  it  being  shown  that 
CHily  eighty  names  had  been  added  at  the  term 
by  the  jury  commissionera  to  the  general 
venire  for  the  purpose  of  keeping  the  general 
venire  box  up  to  the  required  uiaximum  of 
tbree  hundred.  State  c.  Joseph,  46  La.  Ann. 
M3.  12  So-  934.  Notwithstanding  oil  the 
names  which  are  drawn  from  the  jury  wheel 
were  those  of  white  persons,  if  proof  he  not 
administered  that  all  the  names  therein  were 
of  white  people,  the  theory  of  the  defendant, 
»  colored  person,  that  discrimination  against 
his  race  woe  resorted  to  on  account  of  race, 
color,  or  previous  condition  of  servitude  can- 
not he  of  avail.  And  proof  being  made  of  the 
hct  that  persons  of  African  descent  were  not 
excluded  from  the  general  venire,  but  on  the 
contrary  that  some  colored  people  were  in- 
duded  therein,  the  charge  that  the  accused 
bis  been  deprived  of  due  protection  of  the 
Uw  is  unfounded.  State  c.  Murray,  47  La. 
Ann.  1424,  17  So.  832. 

68.  Banishment  fiom  state.—  It  is  a  viola- 
tion of  the  civil  righta  bill  of  1866  to  inflict 
llpon  a  negro  the  punishment  of  banishment 
from  the  aUte.  See  U.  S.  P.  Horton,  26  Fed. 
Cu.  Ko.  15,302. 

Capital  punishment. — A  statute  punishing 
•  n^TO  by  death  for  an  offense  for  which  » 
white  person  is  punishable  I7  imprisonment 
«aly  is  not  violative  of  a  constitutional  pro- 


vision that  "  any  slave  who  shall  be  convicted 
ol  a  capital  offense  shall  suffer  the  same  de- 
gree of  punishment  as  would  be  inflicted  on  a 
free  white  person,  and  no  other."  Such  a 
provision  has  reference  merely  to  the  mods 
of  inflicting  capital  punishment.  Charles  v. 
State,  11  Ark.  380,  in  which  it  was  further 
held  that  where  by  the  law  a  slave  and  a 
whit«  man  are  both  punished  capitally  they 
must  he  executed  in  the  same  manner. 

An  ordinance  directed  especially  against  a 
certain  race  and  subjecting  them  to  a  de- 
grading and  cruel  puniahment  is  invalid  be- 
cause in  violation  of  the  constitutional  right 
to  the  equal  protection  of  the  laws.  Ho  Ah 
Kow  v.  Nunan,  6  Saw?.  (U.  S.)  552,  12  Fed. 
Cas.  No.  6,546,  20  Alb.  L.  J.  2S0,  8  Am.  L. 
Rec  72,  18  Am.  L.  Reg.  U.  S.  679,  4  Cine.  L. 
Bui.  545,  25  Int.  Rev.  Rec.  312,  3  Pac.  Coast 
L.  J.  415,  27  Pittab.  Leg.  J.  (Pa.)  40,  8  Re- 
porter 195,  13  West.  Jur.  409.  The  ordi- 
nance in  question,  known  aa  the  "  Queue  Or- 
dinance," provided  that  prisoners  in  tlie 
county  jail  should  have  their  hair  cut  to  a 
uniform  length  of  one  inch  from  the  acalp. 

63.  State  o.  Gibson,  36  Ind.  380,  10  Am. 
Rep.  42;  Lonas  P.  State,  3  Heisk.  (Tenn.) 
287;  Bx  p.  Kinney,  3  Hughes  (U.  S.)  0,  14 
Fed.  Cos.  No.  7.825,  7  Reporter  712,  3  Va. 
L.  J.  370;  Ba  p.  Francois,  3  Woods  (U.  S.) 
367,  9  Fed.  Coa.  No.  5,047;  In  re  Hobba,  1 
Woods  (U.  S.)  537,  12  Fed.  Caa.  No.  6,550.  4 
Am.  L.  T.  Rep.  (U.  S.  Ota.)  190.  See  also, 
generally,  Mahsiaok;   Miscegenation. 

64.  Green  v.  State,  58  Ala.  100,  29  Am. 
Rep.  739  [overruling  Bums  v.  State,  48  Ala. 
195,  17  Am.  Rep.  341 ;  Ford  P.  State,  53  Ala. 
ISO;  Ellia  V.  State,  42  Ala.  525;  Pace  v. 
Alabama,  106  U,  S.  583,  27  L.  ed.  207.  See 
also  AOULTEHT,  1  Cyc.  060,  note  10. 

6B.  Pace  tJ.  AUbama,  106  U.  S.  B83,  27 
L.  ed.  207. 

66.  Ferguson  v.  Gies,  82  Mich.  358,  4S 
N.  W.  718,  21  Am.  St.  Rep.  676,  0  L.  R.  A. 
589,  assigning  as  a  reason,  that  "  where  a 
statute  imposes  upon  any  person  b  specifie 
duty  for  the  protection  or  benefit  of  others, 
...  he  is  liable  for  any  injury  or  detriment 
caused  by  auch  neglect  or  refusal,  if  such  in- 
jury or  hurt  is  of  the  kind  which  the  Btatut« 
[IV.  A,  1,  »] 
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imposes  a  penalty  for  the  fulare  to  funiifili  eqnal  Accomtnodtitiuns  and  tlic  state 
reserves  to  itself  the  right  to  piinisli  its  iofractioii  a  private  person  cannot  recover 
unless  he  has  snstained  special  damage." 

b.  Against  "Anr  Person."  An  action  for  a  penalty  will  not  lie  agaiuBt  a 
partnership  as  such,  iiiider  a  statute  autlioriziug  a  recovery  against  "  any  person  " 
wlio  shall  deny  certain  enumerated  rights." 

e.  Beoovery  by  One  For  Single  OlTeuse  Against  Several.  Where  the  penalty 
prescribed  for  the  exclusion  of  colored  persons  from  a  pubHc  conveyance  is  by 
way  of  punishment  of  the  offender,  rather  than  by  way  of  compensation  to  the 
party  aggrieved,  and  several  persons  are  aggrieved  by  the  commisaion  of  a  single 
offense,  a  recovery  by  one  is  a  bar  to  recovery  by  the  rest.* 

2.  FoBM  OP  Action  Whebe  Penalty  Uncertain.  An  action  on  the  case  will  lie 
to  recover  a  penalty,  uncertain  in  amount,  wJiich  is  imposed  for  discrimination.* 

5.  Dbclabation  OB  CoKPLAnrr  ^  —  a.  Reference  to  Statute.  Where  a  civil 
rights  statute  is  held  to  be  merely  declaratory  of  the  common-law  prohibition  of 
discrimination,  in  a  suit  to  recover  damages  the  party  discnminatea  against  need 
not  declare  upon  or  refer  to  the  statnte." 

b.  Alleging  Nature  of  Bight  and  Injury.  The  nature  of  the  right  denied 
and  tlie  injury  sustained  must  be  appropriately  averred.'* 

4.  Evidencb'* —  a.  Admissibility.  An  action  to  recover  &  penalty  imposed  for 
the  denial  of  equal  rights  is  not  criminal  to  the  extent  of  requiring  the  presence 
of  the  witness,  but  is  so  far  a  civil  action  as  to  permit  the  reading  of  the  evi- 
dence of  a  former  witness  whose  presence  cannot  be  procured,'*  And  wJiere  a 
complaint  to  recover  a  statutory  penalty  for  deprivation  of  the  privileges  of 
an  inn  alleges  that  the  deprivation  was  because  of  plaintiff's  color,  under  a  gen- 
eral denial,  the  defendant  may  show  that  the  privileges  were  refused  for  other 
reasons." 

b.  SutDeiency.  In  an  action  to  recover  a  penalty  for  the  violation  of  an  act 
accoi-diug  equal  enjoyment  of  the  accommodations  oi  inns  and  restaurants  a  pre- 
ponderance of  the  evidence  is  suSBcient  to  authorize  a  recovery." 

6.  Question  For  Jdbt.     It  is  for  a  jury  to  decide  whether  or  not  a  refusal  to 


was  intended  to  prevent."   Such  injured  partj 
niaj  bring  an  action  of  case  for  his  injury. 

67,  Norwood  v.  Qalveston,  etc.,  R.  Co.,  12 
Tex.  Civ.  App.  560,  34  B.  W.  180. 

68,  llargo  v.  Meyers,  4  Ohio  Cir.  Ct. 
275. 

69,  New  Jersey  Cent.  R.  Co.  p.  Greeo,  86 
Pa.  St.  427,  27  Am.  Rep.  718,  where  husband 
and  wife,  wbo  were  colored  persona,  were  ex- 
cluded from  the  car  of  a  railroad  company 
at  the  same  time  and  by  the  same  employee, 
and  it  was  held  that  the  exclusion  of  both 
was  but  a  single  offense,  and  that  a  recovery 
having  been  had  by  the  husband  in  the  right 
of  his  wife  he  could  not  thereafter   recover' 


n  hia 


right. 


70.   Baylies    v.    Curry,    30    111.    App.    105 
laffirmed  in  128  111.  287,  21  N.  E.  685]. 
r     71.  See,  generally,  PLkAniTia. 

Necessity  of  allegiDg  dtizeushlp. —  In 
Lewis  V.  Hitchcock,  10  Fed.  4,  which  was  an 
action  to  recover  a  penalty  under  the  act  of 
.Mngress  of  March  1,  1875  (thereafter  de- 
clared unconstitutional)  it  was  held  that  the 
plaintiff   must   allege   and   prove   citizenship. 

78.  Ferguson  f.  Gies,  82  Mich.  358,  46 
N.  W.  718,  21  Am.  St.  Rep.  676.  9  L.  R.  A. 
5SD. 

78.  Redding  c.  Railroad  Co..  S  B.  C.  67, 
in  which  an  allegation  that  defendant  "  in- 
[IV,  A,  I,  a] 


juriously  and  unlawfully  made  a  distinction 
on  account  of  the  color  and  the  supposed 
race  of  the  above  named  Julia  F.  Redding, 
(one  of  the  plaJntifTs,)  so  a«  to  damage,  and 
actually  damaging  her  standing,  comfort  and 
happiness,"  was  held  to  state  no  cause  of  ac- 

Spedfication  of  accommo^tiona  denied.— 
A  complaint  which  alleged  that  defendant 
was  the  proprietor  of  a  certain  inn,  and  de- 
nied plaintiff,  a  minor,  "  the  full  and  equal 
privilege  and  enjoyment  of  the  accomrooda> 
tion,  advantages,"  etc.,  of  said  inn,  and  re- 
fused to  allow  him  to  take  lodging  or  meals 
there  because  of  his  color,  and  that  plsintilt 
was  willing  and  able  to  comply  with  all  law. 
ful  and  reasonable  rules  of  the  inn,  sufficientif 
specified  the  accommodation  of  which  plain. 
tiff  was  deprived,  and  was  not  insufficient  be- 
cause while  showing  plaintiff  t«  be  a  minor 
it  failed  to  allege  that  the  lodging  and  meals 
applied  for  were  necessaries.  Fruchey  F. 
Eagleson,  15  Ind.  App.  8S,  43  N,  £.  145. 

74.  See,  generally,  Evidkpjce. 

7D.  Deveaux  v.  Clemenfl,   17  Ohio  Cir,  CL 


76.  Fruchey  tt 
43  N.  E.  146. 

77.  Deveaux  t 


Eagleson,  15  Ind.  App,  8S, 
ClemenB,  17  Ohio  Cir.  Ct 
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plaiotiff  of  privil^es  extended  to  white  passengera  by  a  carrier  was  based  upon 
the  fact  of  t)ie  plaintifE  being  a  colored  person. 

6.  ■kasdbb  or  Daiuobs"  —  a.  Amount  Fixed  by  Statute.  Wbei-e  tlie  statute 
provides  that  any  person  violating  it  shall  forfeit  to  the  iniJividual  injured  a  sum 
not  to  exceed  a  certain  amount,  and  on  conviction  a  titie  also,  tlie  amount  to  be 
forfeited  to  the  individual  is  not  afEected  or  controlled  by  his  actual  pecuniary 
loss  or  damape.** 

b.  Nominal  Damages.  The  party  aggrieved  is  entitled  to  nominal  damages, 
although  no  actual  damages  are  proved. 

e.  Exemplary  Damages.  Where  the  wrongful  exclusion  of  the  plaintiff  from 
a  public  conveyance  on  account  of  color  is  wanton,  or  he  is  subjectea  to  indignity, 
vexation,  and  disgrace,  lie  is  not  confined  to  actual  damages,  but  in  addition  may 
recover  for  the  indignity,  or  the  like,  suffered." 

B.  Mandamus  to  School  Officials  —  l.  in  Obnebal.  Mandamus  is  the 
proper  proceeding  to  compel  those  in  charge  of  public  schools  to  admit  any  child 
or  pupit  who  has  Deen  directly  or  indirectly  excluded  therefrom  on  account  of 
color  or  race,"  or  to  compel  them  to  provide  equal  school  facilities  for  blacks 
and  whites." 

2.  Parties  —  a.  The  Relator.     The  parents  of  children  of  scholastic  age  may 


78.  Miller  V.  New  Svnej  St«&mbOBt  Co., 
&S  Hun  (N.  y.)  424,  18  N.  Y.  Suppl.  301, 
34  N.  Y.  St.  914.  In  tbU  cuie  plaintiff,  hav- 
ing purchased  tickets  for  pasaage  and  bertfai 
m  a  Bteambotit  for  himself  and  his  familj, 
persons  of  color,  on  finding  the  berths  email 
and  the  accommodntions  inadequate,  re- 
quested the  oSicerB  of  the  boat  to  exchange 
the  berths  for  state-rooms,  the  accommoda- 
tioiu  of  which  were  better,  but  the  ofGcers  re- 
fused to  do  so.  Thereafter  plaintiff  demanded 
the  return  of  the  money  paid,  which  was  re- 
funded, and  he  with  his  famllj  left  the  boat. 
It  mu  held  that  on  these  facts,  in  the  ab- 
sence of  evidence  of  any  demand  for  a  itat«- 
room  except  in  exchange  for  the  berths,  no 
csnse  of  action  was  shown  for  damages  for 
refusal  to  furnish   plaintiff  accommodations. 

79.  See,  generally,  Damaoeb. 

80.  Fruchey  c.  Eagleson,  16  Ind.  App.  88, 
43  If.  E.  146. 

81.  FleasanU  v.  North  Beach,  etc.,  R.  Co., 
34  Cal.  GS6. 

82.  Chicago,  etc.,  E.  Co.  e.  Williams,  65 
111.  1S5,  8  Am.  Rep.  641,  in  which  case  a 
colored  woman  was  refused  admittance  to  a 
Udies'  ear  solely  on  account  of  her  color  and 
Tia  directed  to  take  a  seat  in  another  car 
which  was  set  apart  for,  and  mostly  occupied 
b;.  men,  but  which  she  declined  to  do.  The 
evidence  justified  the  conclusion  that  the 
brakeman  in  excluding  he^  from  t>>e  ladies' 
nr  scted  in  a  very  rude  manner  in  the 
(Htseuce  of  several  persons,  and  it  was  held 
tliat  a  verdict  of  two  hundred  dollars  was  not 
tieessive.  In  Pleasants  v.  North  Beach,  etc., 
R.  Co..  34  Cal.  58S,  it  appeared  that  the 
plaintiff,  a  person  of  color,  hailed  a  street- 
car conductor  and  requested  passage  which 
•u  refoBed.  that  the  conductor  stated  to  a 
pMsenger,  "  We  don't  take  colored  people  in 
Ibp  mrs,"  that  there  was  at  the  time  ample 
room  in  the  car  to  accommodate  plaintiff,  who 
"»  resdy  and  willing  to  pay  the  fare,  that 
(tiere  was  no   proof  of   any  special   damage, 


and  that  plaintiff  had  a  verdict  for  Ave  hun- 
dred dollars.  It  was  held  that  in  the  ab- 
sence of  evidence  of  malice,  ill-will,  or  wan- 
ton conduct  toward  plaintiff  on  the  part  of 
defendant  exemplary  damages  could  not  be 
allowed,  and  tliat  the  verdict  was  excessive. 

S3.  California.— TtL^  v.  Hurley,  66  Cal. 
473,  6  Pac.  129. 

/IHtiou.— People  v.  Alton,  17B  111.  615,  64 
N.  E.  421 ;  People  v.  Board  of  Education,  127 
111.  613,  21  N.  E.  187. 

lotca.^^  Dove  v.  Independent  School  Diat., 
41  Iowa  689. 

KantcM. —  Board  of  Education  c.  Tinnoo, 
26  Kan.  1. 

Michigan People  V.  Board  of  Education, 

18  Mich.  400. 

A'euoda.—  SUte  v.  Duffy,  7  Nev.  342,  8  Am. 
Rep.  713. 

Neta  Jertey. —  State  r.  Union  Dist.  School 
Trustees,  46  N.  J.  L.  76. 

Oklahoma. —  Marion  r.  Territory,  1  Okla. 
210,  32  Pac.  116. 

See  also,  generally,  MAl4D&llue. 

Compelling  school  facilities  for  remainder 
of  term. —  Where  school  directors  fail  to  pro- 
vide equal  school  facilities,  claiming  the 
right  to  apportion  the  school  funds  and  limit 
the  school  terms  according  to  population, 
they  may  be  compelled  to  do  so,  altliough  but 
three  months  of  the  scholastic  year  is  left. 
Maddox  V.  Neal,  46  Ark.  121,  55  Am.  Rep. 
540. 

84.  Maddox  v.  Neal,  45  Ark.  121,  5S  Am. 
Rep.  640. 

HaodBmni  to  control  deddon  ■■  to  color. 
—  Where  a  statute  providing  separate  schools 
for  white  and  colored  children  empowers 
school  trustees  to  determine  the  color  of  w 
particular  applicant,  mandamus  will  not  lie 
to  control  their  determination,  especially 
where  there  is  a  rif>ht  of  appeal  to  a  county 
superintenilent  whose  decision  is  final.  Eu- 
bank V.  Boughton,  98  Va.  499,  3Q  S.  E. 
629. 
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institate  proceedinee  to  compel  the  estsblishmeDt  of  echoole  where  tlieir  children 
may  have  eqnal  eaucational  advantages."  And  where  a  child  entitled  to  public 
school  privilegee  liae  been  excluded  tJierefrom,  directly  or  indirectly,  on  acconnt 
of  color,  proceedings  to  compel  admiaeion  may  be  institated  by  the  father*  or  by 
any  citizen  of  tlie  school  district," 

b.  The  Defendant.  While  it  has  been  held  that  the  act  of  a  eubordinate  in 
discriminating,  under  authority  from  ft  school-board,  against  a  cliild  on  acconnt  of 
color  is  the  act  of  the  board,  and  that  therefore  it  is  a  proper  party  defendant,'' 
it  has  also  been  held  that,  although  authorized,  a  public  school-teactier  who  actu- 
ally excludes  a  child  for  such  a  reason  is  alone  a  necessary  party  * 

5.  Petttiok.  The  petition  for  the  writ  must  appropriately  aver  snfBcient  facte 
to  authorize  its  issue. 

4.  Evidence.  Where  city  authoritiee  have  made  no  pnhlic  record  of  the 
authority  for  their  action  in  carrying  out  their  design  to  keep  colored  children 
out  of  "  white  scliools,"  the  existence  of  anch  .illegal  motive  may  be  established 
by  other  competent  evidence." 

6.  iNsTBncTioNS.  Qnestiong  of  fact  only  ehonid  be  euhmitted  to  the  jurj-." 
On  an  issue  as  to  whether  or  not  a  board  of  education  improperly  excluded  rela- 
tor's cliildi'cii  from  a  particular  school,  it  is  improper  to  give  an  instruction  wliicli 
will  permit  a  finding  for  the  relator  only  on  proof  that  tlie  children  represented 
by  hmi  were  excluded  from  all  schools  under  control  of  the  board." 

6.  Question  Fob  Jury.  The  intern^tories  submitted  to  the  jury  should  be  no 
broader  than  the  issne  certified.'* 

80.  Maddoux  v.  Neal,  4S  Ark.  121,  5S  Am. 
Rep.  640. 

86.  People  v.  Board  of  Education,  IS  Mich. 
400. 

87.  In  Buch  a  case  the  object  of  the  writ 
is  the  enforcement  of  a  public  right.  The 
people  are  regarded  as  the  real  partj,  and 
the  relator  need  not  show  that  he  has  any 
legal  Interest  in  the  result.  It  is  enough 
that  he  is  interested,  as  a  citizen,  in  having 
the  law  executed  and  the  right  in  question  en- 
forced. People  «.  Board  of  Education,  127 
111.  813,  21  N.  E.  187. 

88.  People  v.  Board  of  Education,  127  III. 
«I3,  21  N.  E.  187. 

89.  Tape  c.  Hurley,  66  Cal.  473,  475,  6 
Pac.  120,  in  which  case  the  court  said:  "  We 
think  the  superintendent  of  schools  was  im- 
properly joined  as  a  defendant  in  this  action, 
and  that  the  court  properly  dismissed  the 
Action  as  to  the  board  of  educatioa.  In  Ward 
V.  Flood,  48  Cal.  36,  17  Am.  Rep.  40B.  the 
action  voa  against  the  teacher  alone.  That 
it  was  properly  brought  seems  to  have  been 
conceded.  .  .  .  Teachers  cannot  justify  a  rio- 
latioQ  of  law,  on  the  ground  that  a  resolu- 
tion of  the  board  of  education  required  them 
to  do  so." 

60.  SnfBciency  of  petition.— A  petition 
against  a  school-board  and  city  superintend- 
ent of  schools,  showing  that  during  a  regular 
term  of  said  schools  relator  applied  to  have 
his  children,  who  were  eligible  and  qualifled, 
admitted  to  a  ward  school,  that  the  appli- 
pHtion  was  refused  by  the  teacher  and  by  de- 
fendants, for  the  reason  that  his  children 
were  eolorM,  and  that  said  school  was  eatab- 
liFihed  by  the  school-board  exclusively  for 
white  pupils,  states  sufficient  to  entitle  thn 
relator  to  the  writ,  Marion  v.  Territory,  1 
[IV,  B,  2.  a] 


Okla.  810,  32  Pac  116,  further  holding  thit 
a  writ  containing  all  the  suhetantial  aver- 
menta  of  the  petition  was  also  aufficient 

01.  Thus  where  it  is  alleged  that  children 
eligible  tj>  admission  to  a  public  school  wen 
exduded  on  account  of  their  color,  in  pur- 
suance of  a  general  design  by  the  respond- 
ents to  separate  white  and  colored  children. 
the  people  are  not  confined  to  proof  of  the 
motive  for  excluding  the  children  of  the  re- 
lator alone,  but  may  show  that  all  colored 
children  were  likewise  excluded  from  "  while 
schools."  People  v.  Alton,  176  111.  615,  54 
N.  E.  421. 

02.  An  instruction  requiring  the  juiy  to 
find  for  defendant,  if  they  believed  that  chil- 
dren were  assigned  to  different  schools  br 
the  proper  authorities,  "  and  that  they  had 
a  legal  right  to  make  such  assignment."  is 
erroneous,  because  submitting  a  question  of 
law.  People  v.  Alton,  193  III.  30B,  fll  N.  E. 
1077,  56  L.  R.  A.  95. 

63.  People  r.  Board  of  Education,  127  111. 
613,  21  N.  E,  187,  where  the  jury  were  in- 
structed that,  unless  they  believed  from  the 
evidence  that  the  board  had  excluded  the 
children  named  in  the  petition  from  the  puli- 
lic  schools  of  the  district  by  a  resolution  on 
account  of  color,  they  should  find  for  the  de- 
fendants, and  the  instruction  was  held  er- 
roneous, because  ignoring  the  fact  whether 
such  children  were  excluded  from  any  of  the 
schools  and  because  under  such  instruction 
the  jury  could  find  for  the  relator  only  on 
proof  that  hig  children  were  excluded  from 
all  the  public  xchools  of  the  district. 

©4.  Where  the  issue  of  fact  certified  i» 
whether  or  not  children  had  been  discrimi- 
nated against  and  excluded  because  of  their 
color  from  a  certain  school,  or  from  the  moat 
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C<  Qno  Warranto.  Where  it  is  provided  that  an  information  in  the  natnre 
of  a  qno  warranto  may  be  filed  where  any  corporation  exercieee  powers  not  con- 
ferred by  law^  an  information  may  be  filed  to  test  tlie  legality  of  a  rule  adopted 
by  a  board  of  education  excluding  colored  children  from  admiBsion  to  schools  pro- 
vided for  white  children* 

D.  Iq]Qiictioil.  A  federal  court  may  roetrain  a  school-board  from  acting 
nnder  a  state  law  which  has  lieen  declared  to  be  iinconBtitotional  becaase  discrimi- 
nating gainst  colored  citizens  in  the  distribntion  of  taxes  levied  for  public  school 
pBrpoees."* 

E.  Criminal  Proceedlngrs— l.  Indictment  ob  Infobhation  —  a.  Necessary 
Allegations — (i)  Of  Citizenship  of  Person  Biscrixinated  Aqainst.  Ou  a 
prosecution  for  the  violation  of  a  statute  denouncing  as  an  offense  the  denial  of 
equal  rights  to  all  citizens  the  citizenship  of  the  person  to  whom  such  rights  are 
charged  to  have  been  denied  must  be  alleged  and  proved.*^ 

(ii)  Of  Discrimination  Under  State  Statute.  An  indictment  in  the 
federal  courts  for  depriving  a  person  of,  or  denying  to  him,  on  account  of  race 
or  color,  the  free  exercise  and  enjoyment  of  the  riglita  and  privileges  secured  by 
the  fourteenth  amendment  of  the  federal  constitution  and  the  subsequent  congres- 
sioDal  enactments  should  aver  that  such  deprivation,  denial,  or  discrnni nation  was 
by  or  under  color  of  some  state  law.*^  But  the  state  statute  need  not  be  set  ont, 
as  t}ie  court  will  take  judicial  cognizance  of  it."* 

(ill)  Of  Discrimination  Because  of  Race  or  Color.  The  indictment 
eliould  charge  that  the  denial  or  discrimination  constituting  the  alleged  offense 
was  because  of  race,  color,  or  previous  condition  of  servitude.* 

(rv)  Op  Non-  Existence  of  Reason  For  Denial  of  Right.  An  indict- 
ment for  a  violation  of  a  statute  denouncing  the  refusal  or  denial  to  any  person 
of  the  equal  enjoyment  of  the  accommodations,  advantages,  facilities,  and  privi- 
leges provided  for  by  such  act,  except  for  reasons  applicable  to  all  persons, 
should  allege  that  no  good  reason  existed  for  such  refusal  or  denial.' 

b.  Sufflcienoy  —  (ij  Charoino  Offense  in  Statutort  Lanquaqb.  An 
indictment  for  excluding  one  from  the  enjoyment  of  all  the  accommodations  and 
privileges  of  a  place  of  amusement  in  violation  of  statute  is  sutlicient  if  it  sets 
ont  the  facts  constituting  the  offense  in  the  words  of  tlie  statute  and  contains  suf- 

coavenient  school,  ft  speci«l  iutern^toiy  bh  of  the  act  of  congresa  of  May  31,   1870,  in 

to  whether  equal  and  reaeonable  educational  that  there  was  exacted  from  him  under  color 

fa:^lit)es   were   fumished   children   of   school  of  a  certain  law  of  the  state  of  California 

mge,   irrespective   of   color,   is   erroneous    be-  which  the  indictment  particularly  set  forth, 

cause   broader  than   the   issue   certified,,  and  the   sum   of   four   dollars   by   the   defendant, 

apt  to  lead  the  jury  to  believe  that  if  equal  who  was  then  and  there  collector  of  taxes  in 

edncationa]  opportunities  were  elsewhere  pro-  Trinity   county,   but   contained   no   averment 

Tided    relator's   children   might   be   lawfully  that  Ah  Koo  was  a  foreign  miner  and  within 

excluded  from  the  school  most  convenient  to  the  provisions  of  the  state  law,  it  was  held 

their  home.     People  t>.  Alton,  193  111.  309,  61  bad  on  demurrer.    U.  S.  i>.  Jackson,  3  Sawy. 

N.  E.  1077.  66  L.  R.  A.  95.  (U.  S.)   69,  26  Fed.  Cas.  No.   16,459. 

95.  People  o.  Board  of  Education,  101  III.  89.  U.  S.  v.  Rhodes,  1  Abb.  (U.  S.)  28,  27 
SOS,  40  Am.  Rep.  19fl.  See  also,  generally.  Fed.  Cas.  No.  10,151,  7  Am.  L.  Reg.  N.  %. 
Quo  Wabbahto.  233,   1   Am.   L.   T.   Rep.    (U.   S.   Cts.)    22,  a 

96.  CUybrook  r.  Owenaboro,  18  Fed,  297.  prosecution  under  the  civil  rights  bill  of 
See  also,  generally,  lNjowc?ri0»8.  April  9,  1866. 

»7.  Messenger  c.  State,  25  Nebr.  674,  41  1.  U.  S.  p.  Cruikshank,  1  Woods  (U.  S.) 

N.  W.  638.  308,  26  Fed.  Caa.  No.  14,807,  13  Am.  L.  Reg. 

98.  U.  S.  V.  Jackson,  3  Sawy.   (U.  8.)   G9,  N.  %.  630  \aWrm«A  in  92  U.  S.  642,  23  L.  ed. 

26  Fed.  Caa.  No.  14,469;  U.  S.  v.  Cniikshank,-  588]. 

1  Woods  (U.  S.)  303,  25  Fed.  Cas.  No.  14,897,  a.  State  v.   Hall,   72  Iowa  525,   34  N.  W. 

13  Am.   Ii.   Reg.   N.   S.   630    [o/Timted  in   92  315,  where  an  indictment  averring  as  the  gist 

U.  S.  S42,  23  L.  ed.  688].  of  the  offense,  that  "the  said  Ben  Hall   [the 

Ifeceaity   of   btingiiu;   case  within   prori-  proprietor  of  a  barber  shop]  then  and  there 

Bona   of   state   law.— Where   an   indictment  knowingly,   willfully  and   unlawfully  vefused 

tTDwed  that  one  Ah  Koo  was  deprived  of  a  to  shave  said  Rennett   [a  colored  man]   and 

rj^  seeured  to  him  l^  the  sixteenth  section  would  give  no  reason  therefor,"  was  held  in- 

("1  [IV,  B,  I,  b.  (I)] 
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licient  averments  as  to  time,  place,  persoDB,  and  other  circumBtaiices  to  identify 
tlie  particular  transaction.* 

(ii)  Charoinq  Distinct  Violations  Constitutino  One  Offense.  An 
indictment  against  a  carrier  for  failure  to  fnrnish  separate  coaches  for  white  and 
colored  passengers,  and  to  have  eacli  car  bear  appropriate  words  iudieating  tlio 
race  for  which  sucli  car  was  intended,  states  bnt  a  single  offense/ 

2.  Evidence.  On  a  prosecution  for  excluding  a  citizen  from  eqnal  privileges 
and  accommodations  in  a  place  of  public  aiuusenieat  on  account  of  his  color  in 
violation  of  statute,  proof  of  a  refusal  to  sell  to  such  person  a  ticket  of  admission 
is  sufficient  to  support  the  allegAtion  of  exclusion.* 


Civil  SEBVICE.  This  term  properly  includes  all  functions  under  the  govern- 
ment except  military  functions,  in  general  it  is  couHned  to  functions  in  the 
great  administrative  departments  of  state.'  Civil  service,  in  its  enlarged  senEe, 
means  all  service  rendered  to  and  paid  for  by  the  State,  or  nation,  or  by  political 
snbdiviiiions  thereof,  otiier  than  that  pertaining  to  naval  or  military  affairs.'  (See, 
generally,  Municipal  Cokporatiohs  ;  Offickks.) 

Civil  service  BEFORM.  The  substitution  of  business  principles  and  methods 
for  tiie  spoila  system  in  the  condnct  of  the  civil  service,  especially  in  the  matter 
of  appointments.' 

CIVIL  SIDE.  When  the  same  court  lias  jurisdiction  of  both  civil  and  criminal 
matters,  proceedings  of  the  first  class  are  often  said  to  be  on  the  civil  side ;  those 
of  the  second,  on  tlie  criminal  side* 

CIVIL  SUIT,     A  Civil  Acriou,'-  j.  d.     The  words  have  also  been  defined  to 


sufficient,  because  it  failed  to  allege  that  no 
good  reason  existed  for  defendant's  refusal 
to  shave  Bennett. 

3.  People  V.  King,  110  N.  Y.  418,  18  N.  E. 
246,  19  N.  V.  St.  3fa,  6  Am.  St.  Rep.  389,  1 
L.  R.  A.  203,  where  the  indictment,  which 
was  for  the  violation  of  N.  Y,  Pen.  Code, 
I  383,  alleged  in  substance  that  defendant, 
being'  one  of  the  oivnere  of  a  skating  rink,  a 
place  of  amuaement,  did  on  a  day  named  "  ex- 
clude from  the  eqtial  enjoyment  of  any  and 
all  accommodation,  facility  and  privilege  of 
said  skating  rink "  certain  persona  named. 
citizens  of  the  state,  "  by  reason  of  race  and 
color." 

4.  Chesapeake,  etc.,  R.  Co.  V.  Com.,  21  Ky. 
L.  Bep.  228,  51  S.  W.  160. 

5.  Peonle  r.  King.  110  N.  Y.  418.  18  N.  E. 
245,  19  N.  Y.  St.  353,  «  Am.  St.  Rep.  389,  1 
L.  R.  A  293. 

1.  Black  L.  Diet.  In  People  r  Cram,  29 
Misc.  (N.  Y.)  359,  304,  61  N.  Y.  Suppl.  858, 
the  court,  in  construing  an  act  relating  to  the 
civil  service  of  New  York,  sa)^:  "In  the 
vords  'civil  service'  are  included  'all  offlces 
and  positions  of  trust  or  employment  in  the 
service  of  the  state  or  of  such  civil  division 
or  city,  except  such  offlces  and  positions  in 
the  militia  and  the  military  departments  as 
are  or  mny  be  created  under  the  provisions  of 
article  eleven  of  the  constitution.' " 

2.  Hope  c.  New  Orleans,  106  I«.  345,  348, 
30  So.  842. 

3.  Hope  tf.  New  Orleans,  106  I^  345,  348, 
30  So.  842. 

4.  Black  r^  Diet. 

How  court  divided. —  In  the  county  hall  or 
court  in  which  the  trials    (in  the  English 


assizes)  take  place,  it  is  very  usiuil  for  one 
side  or  portion  of  the  building  to  be  appri>- 
priated  to  the  hearing'  of  cases  of  civil  char- 
acter, and  the  other  side  or  portion  to  tha 
hearing  of  those  of  criminal  nature.  And 
hence  tiie  phrase  has  become  common,  that 
the  judge  is  either  sitting  "  on  the  civil  side" 
or  on  the  "  criminal  side,"  meaning  thereliy 
that  he  is  either  presiding  at  nisi  pniH,  or 
trying  a  prisoner,  as  the  case  may  be.  Brown 
L.  Diet 

B.  Abbott  L.  Diet. 

"  Civil  snits  relate  to  and  iSect,  as  to  the 
parties  against  whom  they  are  brought,  only 
individual  rights  which  are  within  their  in- 
dividual control  and  which  they  may  part 
'With  at  their  pleasure.  The  design  of  such 
suits  is  the  enforcement  of  merely  private 
obligations  and  duties."  Cancemi  c.  People, 
18  N.  y.  128,  138. 

Actions -strictly  popnlai,  and  not  compensa- 
tory, are  not  criminal  prosecutions,  but  civil 
suits.  Atcheson  v.  Everitt,  Cowp.  382  [eited 
in  Uinmau  r.  Taylor,  2  Conn.  357,  361 ;  Spicer 
V.  Rees,  6  Rawle  (Pa.)  i]B,  122,  29  Am.  Dec. 
648]. 

A  prosecution  for  bastardy,  under  the  Mis- 
BBcliusetts  statute,  is  neither  wholly  civil  nor 
wholly  criminal;  it  has  many  of  the  features 
and  incidents  of  each  (Hill  c.  Wells,  8  Pick. 
(Mass.)  104,  107);  though  in  some  respects 
in  the  fomi  of  a  criminal  prosecution,  the 
suit  is  in  substance  and  efTect  a  civil  suit 
(Wilbur  p.  Crane,  13  Pick.  (Mass.)  284, 
28P);  "the  object  of  the  suit  is  the  redress 
of  a  civil  injury"  (Marston  P.  Jenness,  II 
N.  H.  156,  160).  And  see  Hinman  v.  Taylor. 
2  Conn.  357.  361. 
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mean  the  lawf  al  demand  of  one's  right.*  .  (See,  generally,  Acnotie ;  Civil  Case  ; 
Civit  Cause;  Civil  Remedy  ;  Suit.) 

Civil  war.  Ah  interneclDe  war ;  a  war  carried  ou  between  opposing  masses 
of  citizens  of  the  same  country  or  nation.' 

CIVIS.  In  the  Bomaii  law,  a_ citizen  as  distinguished  from  incol'i  (an  inhabit- 
ant), origin  or  birth  constitnting  the  former,  domicile  the  latter.'    (See,  generallj, 

CtTIZEKB  ;    DOUICILE.) 

CIVITAS.  In  Koman  law,  any  body  of  people  Hvhig  under  tlie  same  laws ;  a 
state.*     In  old  Englisli  law,  a  Cirv,'"  q.  v. 


A  qui  tam  prosecntion  for  the  penalty  of  a 
statute,  ia  not  a  civil  suit  for  the  purpose  of 
Dotice.  I^avenworth  c.  Tomiinsoa,  1  Root 
(Conn.1   436. 

Gi.  Coiiit.  (1793),  art.  3,  i  1,  ia  interpTeted 
in  Gilbert  c.  Thomas,  3  Ga.  675,  570,  and  the 
court  observed  that  the  language  used  "  is 
broad  enough  to  include  equity  as  well  as 
common  law  caaeB,  inasmuch  as  both  branches 
of  jurisdiction  fall  under  the  denomination 
of  civil,    in  contradistinction   from   criminal 

The  settlement  of  eitatea  in  courts  having 
probate  jurisdiction  is  essentially  proceed- 
ings in  rem,  and  not  "  civil  suits  commenced 
or  prosecuted,"  within  the  meaning  of  the 
eoBstitution  in  Wisconsin.  State  t'.  Mann,  76 
Wis.  4G9,  4.-)  N.  W.  526,  40  N.  W.  81. 

Under  the  judidary  act  of  1789,  "  civil 
suit "  is  defined  in  Weston  f.  Charleston,  2 
Pet.  (U.  S.)  449,  464,  7  L.  ed.  481  [quotcii 
in  McCuIlough  v.  iMTge,  20  Fed.  309,  311], 
u  toIlowB :  "  The  term  is  certainly  a  very 
eompreheasiTe  pne,  and  is  understood  to  ap- 
ply to  any  proceeding  in  a  court  of  justice, 
by  vliich  an  individual  pursues  that  remedy 
in  ■  court  of  justice  which  the  law  affords 
him.  The  modes  of  proceedinfr  may  be  vari- 
009.  but  if  a  right  is  litigated  between  par- 
ties in  a  court  of  justice,  the  proceeding  by 
which  the  decision  of  the  court  is  sought,  is 

'  Snlta  of  a  dvil  natuie,"  as  mentioned  in 
statutes  "  may  aptly  have  heen  used  to  de- 
note remedies  "  for  private  wrongs,  or  civil 
injuries.  Ko<4i  r.  Vanderhoof,  4S  N.  J.  L. 
ei9,  823,  S  Atl.  771. 

a.  3  BI.  Comm.  116  [7uo(ed  in  McPike  t>. 
UePike,  10  m.  App.  332,  333].  Or  as  Brac- 
biu  and  Fleta  express  it  in  the  words  of 
Justinian.  "  Jvs  proseguandi  in  judicia  quod 
alicui  defretur."  Blaekstone  treats  the  terms 
"snits"  and  "actions"  as  synonymous. 
McPike  p.  McPike,  10  111.  App.  332,  333. 

7.  Black  L.  Diet. 

When  atatUB  of  civil  war  aii»es.^A  civil 
war  is  when  a  party  arises  in  a  state  which 
DO  longer  oheys  the  sovereign,  and  is  suffi- 
ciently strong  to  make  head  against  him,  or 
when,  in  a  republic,  the  nation  is  divided  into 
two  opposite  factions,  and  both  sides  take  up 
•TtDB.  Civil  war  breaks  the  bonds  of  society 
and  of  the  government ;  it  gives  rise  in  a 
nation  to  two  independent  parties,  who  ac- 
knowledge no  common  judge.  They  are  in 
the  position  of  two  nations  who  engage  in 
disputes,  and  not  being  able  to  reconcile  them 


have  recourse  to  arms."  Brown  v.  Hiatt,  I 
Dill.  [U.  S.)  372,  370,  4  Fed.  Cub.  No.  2,011, 
4  Am.  L.  T.  Rep.  (U.  S.  CU.)  73,  3  Chic 
Leg.  N.  ISe  [quoting  Vattel  64,  3,  ch.  IS,  sees. 
290-296].  And  see  Smith  c.  Brszetton,  I 
Heisk.  (Tenn.)  44,  65,  2  Am.  Rep.  67S; 
Stoiighton  p.  Taylor,  2  Paine  (U.  S.)  652, 
655,  i4  Fed.  Cns.  No.  7,658. 

Defined  as  a  mixed  war.^"A  civil  war  .  .  . 
between  the  different  members  of  the  same 
society  is  what  Grotius  calls  a  mixed  war; 
it  ia  according  to  him  public  on  the  side  of 
the  government,  and  private  on  the  part  of 
the  people  resisting  its  authority."  Hubbard 
V.  Uamden  Express  Co.,  10  R.  I.  244,  243 
Iquotiag  Wheaton,  Fart  4,  chap.   1,   I   7]. 

As  B  civil  wax  la  never  publicly  proclaimed, 
CO  nomine  against  insurf^nts,  ite  actual  exist- 
ence is  a  fact  in  our  domestic  history  whicli 
the  court  is  hound  to  notice  and  to  know. 
Prize  Cases,  2  Black  (U.  S.|  635,  17  L.  ed. 
459. 

Status  of  American  dvil  conflict— In  Mayer 
V.  Reed,  37  On.  482,  484,  it  was  said  that  the 
war  waged  between  the  United  States  and  the 
Confederate  states  was  "  not  a  civil  war,  is 
its  legitimate  sense ;  for  that  is  a  war  be- 
tween one  portion  of  the  citizens  of  a  Steta 
with  another  portion,  as  was  the  case  in  the 
war  begun  in  England  in  1G42,  and  during 
the  continuance  of  which  Charles  I  was  be- 
headed, or  like  the  rebellion  in  the  eighteenth 
century  iu  behalf  of  hia  descendants." 

S.  Black  L.  Diet. 

The  word  "dvia,"  taken  in  the  strictest 
HDse,  extends  only  to  him  that  is  entitled  to 
the  privileges  of  a  city  of  which  he  ia  a  mem- 
ber, and  in  that  sense  there  is  a  distinntion 
between  a  citizen  and  an  inhabitant  within 
the  same  city,  for  every  inhabitant  there  is 
not  a  citizen.  U.  S.  v.  Rhodes,  1  Abb.  |U.  S.) 
28,  27  Fed.  Cas.  No.  10,151,  7  Am.  L.  Reg. 
N.  S.  233,  1  Am.  L.  T.  Rep.  (U.  S.  Cts.)  22 
(ci^inff  Scot  V.   Schawrtz,  Coniyas  077]. 

Citiiena  (cives)  of  London.—  Sec  Citize.'^b, 
ante,  p.  132,  note  1. 

9.  Black  L.  Diet. 

10.  Burrill  L.  Diet. 

By  dviUa  is  properly  meant  the  inhabit- 
ante  (incoiiE) ;  urbi  includes  the  buildings. 
But  one  ia  commonly  taken  for  the  other. 
Coke  Litt.  1096.  Civitat  et  urba  in  hoc  differ- 
unt,  quod  incota  di'ountur  civitas,  urha  vero 
eomplectitur  tcdi/icia;  a  city  and  town  differ 
in  this,  that  the  inhabitants  are  called  the 
city,  but  the  tewn  includes  the  buildings. 
Wharton  L.  Lex. 
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CIVITAS  EA  ADTEH  IN  UBEBTATE  EST  POSITA  QUI  DOIS  STAT  VIBIBDS, 
HON  EX  AUEHO  ABBITBIO  PENDET.  A  maxim  meaning  "  That  etate  only  is 
free  wliicli  depends  apon  its  own  strength,  and  not  upon  the  arbitrary  will  of 
another."  " 

C.  L.    An  abbreviation  for  Citil  Law,"  q.  it,,  or  Oomhon  Law,"  q.  v. 

CLADES.     a  wattle  or  hurdle."    (See  Claia.) 

CLAIA.    In  old  Englisti  law,  a  bardie."    (See  Clades.) 

Claim."  As  a  nonn,  a  word  of  very  extensive  eignitication,  embracing  every 
species  of  legal  demand ; "  the  largest  word  of  law  and  includes  "  demand  "  and 
"  dfiht " ; "  in  common  parlance  an  assertion,  a  pretension  ; "  in  ordinary  signitica- 
tion,  a  right  or  title,  actual  or  supposed,  to  a  debt,  privilege,  or  other  tiling  in 
possession  of  another;*^  occasion  to  pay;**  a  demand  as  of  right;'*  a  demand  of 
«  right,''  or  alleged  right,"  or  supposed  right;"  the  assertion  of  a  right;*"  tlie 
assertion,  demand,  or  challenge,  of  something  as  a  right,  or  it  means  the  thing 
thus  demanded  or  challenged;"  a  calHng  on  another  for  something  due  or  sup- 
posed to  be  due;"  a  right  to  elaim  or  demand  ;*"  the  right  to  demand  something 
of  another;'"  a  legal  demand  for  money  to  be  paid  out  of  an  estate;*'  something 
asked  for  or  demanded  on  the  one  hand  and  not  admitted  or  allowed  on  the 


11.  MorsftD  Leg.  Mks. 
13.  Black  L.  Diet. 

13.  Anderaon  L.  Diet. 

14.  Wborton  L.  LeiL. 

Ita  na*. —  A  hurdle  for  penning  or  folding 
aheep  is  still  in  some  counties  of  England 
called  a  cley.    Jacob  L.  Diet. 

IB.  Burrill  L.  Diet. 

16.  Fiom  the  Latin,  <^mor, —  a  call,  a  de- 
mand.    Webster  Diet. 

"  \  DotDsge '  and  '  claim '  are  words  having 
a  well  defined  meaning  in  etatutei  and  legal 
instruments."  Coster  p.  Albany,  43  N.  Y. 
399,  413. 

Id  practice,  "the  word  'claim,'  and  the 
phrase  *  csiue  of  action '  ri^late  to  the  bame 
thing  and  have  one  meaning.  The  plaintiff 
before  suit  may  have  a  '  claim  '  for  damages: 
and  this,  when  stated  in  a  complaint,  is  tech- 
nically '  a  cause  of  action.'  "  Minick  c.  Troy, 
83  N.  Y.  614,  616.     See,  generally,  Cause  of 

**  The  wotd  '  cUim '  haa  t>Mii  couaidered  ■ 
'word  of  art!'  and  long  since  was  defined  by 
c,  j.  Dyer  to  be  '  a  challenge,  by  a  man,  of  the 

Cperty  or  ownership  of  a  thing  which  ho 
not  in  posscBsion,  but  which  is  wrong- 
fully detained  from  him.'  And  its  popular 
signiflcation  and  use  would  hardly  include 
reconpment  in  every  oaae."  Kneedler  r.  St«m- 
bergh,  10  How.  Pr.  (N.  Y.)  67,  72  [dling 
Stowel  V.  Zouch,  Plowd.  353]. 

17.  Western  Union  Tel.  Co.  r.  Cobbs,  47 
Ark.  344,  346,  1  S.  W.  558,  58  Am.  Rep.  766. 

CUim  as  used  in  the  statute  is  sometimes 
synonymous  with  demand  (7n  re  JlcCaus- 
land,  52  CaJ.  688,  977  [citing  Fallon  v.  But- 
ler, 21  Cai.  24,  81  Am.  Dec.  140]);  or  de- 
mand for  money  (Gray  v.  Palmer,  9  Cal.  816, 
637). 

la  Vedder  r.  Vedder,  1  Den.  (N.  Y.)  267. 

"  It  if  certAinly  a  Teiy  broad  tenn,  when 
need  in  certain  connections,  and  in  reference 
to  certain  matters.  Lord  Coke  truly  says, 
that  the  word  demand  is  the  largest  word 
known  to  the  law,  save,  only,  claim;  and  a 
nlease   of  all   demands   discharges   all   right 


of  action."     Gray   v.   Palmer,    0   Cal.  610, 
636. 

19.  Orvis  V.  Jennings,  6  Daly  (N.  Y.)  434, 
446. 

20.  Home  Ins.  Co.  v.  Watson,  5»  N.  Y. 
300,  304  Iquoting  L«wrence  v.  Miller,  2  N.  Y. 
246]. 

21.  Emerson's  Appeal,  66  Conn.  98,  99,  14 
Atl.  295. 

22.  McDowell  v.  Brantley,  80  Ala.  173, 
177  [quoting  Worcester  Diet.] ;  Jones  v.  U.  S., 
13  Sawy.  (U.  S.)   341,  35  Fed.  561,  686. 

23.  Century  Diet,  [qaotei  in  Allen  r. 
Board  of  SUte  Auditors,  122  Mich.  324,  325, 
81  N.  W.  113,  80  Am.  St.  Rep.  573,  47  L.  K.  A. 
117];  Webster  Diet,  [quoted  in  McDowell  C. 
Brantley,  80  Ala.  173.  177;  Burlington,  etc, 
K.  Co.  V.  Abink,  14  Nebr.  95,  97,  15  N.  W. 
317]. 

24.  Century  Diet  [quoted  in  Allen  r. 
Board  of  SUte  Auditors,  122  Mich.  324,  325, 
81  N.  W.  113,  80  Am.  SL  Rep.  573,  47 
L.  R.  A.  117]. 

26.  Webster  Diet,  [quoted  in  McDowell  v. 
Brantley,  80  Ala.  173,  177;  Burlington,  ct«.. 
R.  Co.  o.  Abink,  14  Nebr.  95,  97,  Ifi  N.  W. 
317], 

26.  Sweet  L.  Diet. 

The  term  "  cUlm  "  implies  an  active  asser- 
tion of  right  —  the  demand  for  its  recogni- 
tion. This  assertion  and  demand  need  not  be 
made  in  words;  the  party  may  speak  by  his 
acts  in  their  support,  as  by  the  payment  of 
taxes,  or  erection  of  improvements.  Grube 
V.  Wells,  34  Iowa  148,  151  [quoted  in  Neale 
T.  Lee,  19  D.  C.  5,  21]. 

27.  Fordyee  r.  Godman,  20  Ohio  St.  1,  14. 

28.  Imperial  Diet,  [quoted  in  McDowell  r. 
Brantley,  80  Ala.  173,  177];  WebeUr  Did. 
[quoted  in  Marsh  t'.  Benton  Count;,  75  Iowa 
409,  470,  39  N.  W.  713]. 

2a.  Webster  Diet,  [quoted  in  Douglas  c. 
Beasley,  40  Ala.  142,  147]. 

30.  Great  Western  Ins.  Co.  ».  Pierce,  1 
Wyo.  46,  50. 

31.  Gray  r.  Palmer,  »  Cal.  61«  [.fwtti  In 
Weill  V.  Clark,  9  Oreg.  387,  391]. 
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odier;*"  a  challenge  of  ownership  to  lay  claim  to  anytliing;"  a  challenge  of 
iutereet  in  anything  that  is  in  the  poeseesion  of  another ; "  a  cTiallenge  by  a  man 
of  the  property  or  ownership  of  a  thing  whicli  he  has  not  in  poesession,  bnt  wliich 
is  wrongfully  detained  from  him ;"  a  cballence  of  the  ownership  of  projwrty  that 
one  hatii  not  in  pofisession,  but  which  is  detained  from  him  by  wrong;"  a 
challenmng  one  another  for  Bometbiiig  dae  or  supposed  to  be  dne,  as  a  claim  of 
wages  for  services;"  the  means  by  or  through  wliich  the  claimant  obtains  the 
possession  or  enjoyment  of  the  tiling  songht;""  a  title  to  any  debt,  or  privilege, 
or  other  thing,  in  possession  of  anoUier;"  in  a  just,  judicial  sense,  a  demand  of 
some  matter  as  of  right  made  by  one  person  upon  another,  to  do  or  forbear  to  do 
EOine  act  or  thing  as  a  matter  of  duty."  Aa  a  verb,*'  to  demand  as  dne  ;**  to 
demand  aa  one's  own ;  *  to  assert  a  personal  right  to  any  property  or  any  right ; " 
to  demand  the  possession  or  enjoyment  of  something  rightfully  one's  own,  and 
wrongfully  withueld;**  to  ask  or  seek;"  to  obtain  by  virtue  of  authority,  right, 
or  supposed  right ;  *'  to  be  entitled  to  anything  aa  a  matter  of  right."  The  word 
"claim"  as  used  in  the  statutes  ha^  been  construed  in  various  ways  by  the  courts 
of  the  several  states."    (Claim :  Against —  Assigned  Estate,  see  AssianMEirrs  For 


33.  Dowell  r.  Cardwell,  4  Sawy.  (U.  S.J 
217,  2Ze,  T  Fed.  Cu.  No.  4,039  [oiting  Bou- 
Tier  L.  Diet.;  Worceater  Diet.]. 

33.  Jones  p.  U.  S.,  13  Sawy.   (U.  S.)   341, 

35  Fed.  561. 

34.  Jacob  L.  Diet,  [quoted  in  Douglaa  «. 
Beasley,  40  Ala.  142,  148]. 

35.  0r\i8  c.  JenningB,  6  Daly  (N.  Y.)  434, 
446  ieiling  Burrill  L.  Diet. ;  Bouvicr  L.  Diet.  \ 
Jsctib  I-  Diet.] ;  Knetdler  v.  SUrnbergh,  10 
How.  Pr.  (N.  Y.)  67,  72;  Canimings  c.  Lynn, 
1  Dall.  (U.  S.)  444,  1  L.  ed.  216;  Stow«l  v. 
Zouch,  Plowd.  353,  359  [quoUd  in  Jones  v. 
U.  S.,  13  Sawy.  (U.  S.)  341,  35  Fed.  661,  686 
[guoting  Bouvisr  L.  Diet.)  ]  ;  Bouvier  L.  Diet. 
[quoted  in  Douglas  r.  Beastey,  40  Ala.  142, 
147;  Saddlesvene  c.  Arms,  32  How.  Pr. 
(N.  Y.)  280,  286];  Burrill  L.  Diet,  [quoted 
in  Douglas  r.  Beosley,  40  Ala.  142,  147]. 

36.  Jaeob  L.  Di(^.  iqtmtixl  in  Bobinson  V. 
Wiley,  15  N.  Y.  489,  491]. 

37.  Saddlesvme  t.  Anns,  32  How.  Ft. 
(N.  Y.)    280,  285   [citing  Webster  Diet]. 

88.  LawTenee  v.  Miller,  2  N.  Y.  245,  254. 

39.  Blaek  L.  Diet.  Iquoted  in  Douglas  t>. 
Beasley,  40  Ala.  142,  147]. 

40.  Prigg  1-.  Pennsylvania,  10  Pet  (U.  S.) 
530,  eiS,  10  T..  ed.  1060  [cited  in  Fretwell  r. 
McLemore,  62  Ala.  124.  140;  Ingram  v.  Col- 
gan,  106  Cal.  113,  3S  Pac.  31S,  39  Pac.  437, 
40  Am.  St.  Rep.  221,  23  L.  R.  A.  187;  Bulil 
t.  Fort  St.  Union  Depot  Co.,  08  Mich.  500, 
606,  57  K.  W.  820,  23  L.  B.  A.  302  (gualin^ 
Coster  t:  Albany,  43  N.  Y.  39B)  ;  Vulcan 
Iron  Works  r.  Edwards,  27   Oreg.  663,   508, 

36  Pac.  22,  39  Pac  403;  Jones  v.  U.  S..  13 
Sawy.  (U.  a)  341,  35  Fed.  561,  565);  Bur- 
rill L.  Diet  [quoted  In  Douglaa  v.  Beasley, 
40  Ala.  142,  147]. 

41.  As  an  active  transitive  veib,  tbe  word 
"claims"  has  the  force  of  "aslis  for,"  or 
"demands  as  his  due,"  and  is  not  equivalent 
to  tbe  phrase  "  has  a  right  to  "  or  "  ownii." 
John  R.  Davis  Lumber  Co.  v.  Milwaukee  First 
JJat.  Bank,  87  Wis.  435,  438,  58  N.  W. 
743. 

When  "claim"  ia  n 


synonym   for    state,    luge,    insist,   or   assert 
Orvia  r.  -fennings,  6  Daly  (N.  Y.)   434.  446. 

42.  Webster  Diet,  [quoted  in  Douglas  v. 
Beasley,  40  Ala.  142,  147]. 

43.  Black  L.  Diet. 

44.  Black  L.  Diet. 

45.  Black  L.  Diet. 

46.  Webster  Diet  [quoted  in  Douglas  0. 
Beasley,  40  Ala.  142,  147]. 

47.  Webster  Diet,  [quoted  in  Douglaa  n. 
Beasley,  40  Ala.  142,  147]. 

48.  Webster  Diet  [quoted  in  Douglaa  p. 
Beasley,  40  Ala.  142,  147]. 

49.  "  Claim  "  arising  onder  a  fiie-inaniance 
policy.— Chandler  r.  St  Paul  F.  4  M.  Ins. 
Co..  21  Minn.  86.  86,  18  Am.  Rep.  386.  See, 
generally,  FiBE  Inbl'BAKCE. 

"Claim"  for  labor  under  statuta. —  Wey- 
mouth c.  Sanborn,  43  N.  H.  171,  173,  80  Am, 
Dec.  144. 

"Claim"  in  a  covenant  in  a  deed. —  John- 
son t'.  Hotlensworth,  48  Mich.  140,  143,  11 
N.  W.  843.  See,  generally,  Cove.n&mtb; 
Deeds. 

"Claim"  in  an  action  in  the  nature  of  a 
oeditaia'  MIL — Cincinnati  r.  Hafer,  49  Ohio 
St  60,  67,  30  N.  K.  197.  See,  generally,  CwEO- 
rroaa'  Surra. 

"  Claim "  in  attachment  atatote. —  Sad- 
dieavene  c.  Arms,  32  How.  Pr.  [N.  Y,)  280, 
286.  See  also  Stringhain  f.  Winnebago 
County,  24  Wis.  694;  and,  generally.  Attach. 

"Claim"  in  federal  statutes  relating  to 
land-giants  lo  railroads. —  Burlington,  etc., 
K.  Co.  f.  Abink,  14  Nebr.  95,  15  N.  W.  317. 

"  Claim  "  in  relation  to  a  lease. —  Schork  e. 
Moritz,  6  N.  Y.  Suppl.  554,  24  N.  Y.  St  808. 
See,  generally,  Lanulobd  akd  Tenant. 

"  Claim  "  in  statute  of  limitations  in  ref- 
erence to  real  estate.— G rube  p.  Wells,  34 
lo«a  148,  151  [quoted  in  Neale  t.  Lee,  1» 
D.  C.  5].    See,  generally,  Liuitatiohb  of  Ac- 

"  Claim  "  in  statute  regulating  practice. — 

nUnoU.—  Nichols  f.  Rueltells,  4  111.  298,  300. 
A'ansas.— Irwin  r.  Paulctt,  I  Kan.  418.  426. 
Mittiatippi. —  Lamar  r.  Williams,  30  Miss, 
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Benefit  of  Ckeditors  ;  Bamkrcptcy  ;  IifsoLTEHCT ;  Carrier,  eee  Cakriers  ; 
Shipping;  Corporation,  see  Co kpok axioms ;  County,  eee  Counties;  Estate  of 
Bankrapt,  eee  Bankkuptoy;  Estate  of  Decedent,  see  Exboutohb  akd  Adminis- 
trators; Estate  of  Insolvent,  eee  Insolvency;  Municipality,  see  Municipal 
Cobpoeations  ;  School  or  Scbool  District,  eee  ScHOOLa  and  Schooi.  Disteictb  ; 
United  States,  see  United  States,  And  Delivery,  see  Replevin.  Compromise 
and  Settlement  of,  see  Compbohisb  and  Settlement.  Continual,  see  Claim 
Continual.  Discharge  of,  see  Aocobd  and  Satisfaction  ;  Compromise  and  Set- 
tlement; Payment;  IIelease.  In  Admiralty,  see  Admiealty.  In  Equity,  see 
Claim  in  Equity,  Mining,  see  Mines  and  Minerals.  Of  Conusance,  see  Claim 
OF  Conusance.  Of  Exemption,  see  Exemfhons.  Of  Homestead,  see  Home- 
BTKADS.  Of  Liberty,  see  Claim  of  Libekty.  Of  Lien,  see  Liens  ;  Mbchanicb' 
Liens.  Of  Title,  see  Adverse  Possession;  Claim  of  Title.  Patent,  see 
Patents.  Pension,  see  Pensions.  Statement  of,  see  Statement  of  Claim.  To 
Property  Levied  On,  see  Attachment  ■  Execution  ;  Sequestration.  To  Pnb- 
lic  Land,  see  Public  Lands.) 

CLAIM  AHD  DEUVERT.     See  Keplevtn. 

Clamant,  a  person,  who  claims;  one  who  demands  anything  as  his  rigbt;" 
a  person  who  makes  a  claim  in  an  administrative  proceeding ;  '*  one  having  (tome 


342  [nfed  in  Jacks  c.  Bridewell,  51  Miss.  8S1, 
867]. 

iVeSrasto.— Nance  v.  Falls  City,  16  Nebr. 
85,  20  N.  W.  109  [nfed  in  Ponoa  «.  Crawford, 
18  Nebr.  551,  26  N.  W.  365], 

Aeio  Yorfc, —  Dwight  c.  Germania  L.  Ins. 
Co.,  84  N.  Y.  403. 

"  Claim  "  in  statnte  regulatinc  procMdlngi 
in  insolvency. —  Eraeraon's  Appeal,  6fl  Conn. 
en,  101,  14  Atl.  296;  Sperry'a  Appeal,  47 
Conn.  87,  B8;  Lehigh,  etc..  Coal  Co.  v.  Ste- 
vens, etc.,  Transp.  Co.,  83  N.  J.  Eq.  107,  51 
AH.  446.     See,  generally,  Insoivkmcv. 

"  Claim  "  in  statute  relating  to  aibitratlona 
—  Olcott  r.  Wood,  14  N.  Y.  32,  30.  See,  gen- 
erally, Abbiikation  and  Awabo. 

"  Claim  "  in  statute  relating  to  contingent 
claims. —  Greene  t-.  Dyer,  32  Me.  460,  463. 

"Claim"  in  statnte  relating  to  deccdent'i 
•state. —  McDowell  t'.  Brantley,  BO  Ala.  173, 
177;  Ellis  t.  Polhemus.  27  Cal.  350  IfoMavxA 
in  Pitte  r.  Shipley,  4U  Cal.  154,  16!] ;  Fallon 
V.  Butler,  21  Cal.  24,  32,  81  Am.  Dec.  140; 
Grav  r.  Palmer,  9  Cal.  616,  837 ;  Ellissen  r. 
Halleclc,  6  Cal.  386,  393;  Camp  v.  Grant,  21 
Conn.  54,  .54  Am,  Dec,  321 ;  Dodson  v.  Nevitt, 
6  Mont  518,  520,  6  Pao.  358.  See  also  Booth 
XI.  Pendola,  88  Cat.  36,  23  Pac.  200,  25  Pac. 
1101;  StuttmeiEt#r  r,  Superior  Ct,  72  Cal, 
437,  480,  14  Pac.  35;  Swain's  Estate,  67  Cal. 
637,  641,  8  Pac.  407 1  /»  re  McCaualand,  62 
Cal.  568,  577. 

"Claim"  in  statute  relating  to  municipal 
GOiporatione. —  Snyder  c.  Albion,  113  Mich. 
276,  277,  71  N.  W.  476;  Springer  i".  Detroit, 
102  Mich.  300,  60  N.  W.  688 ;  I^y  p.  Adrian, 
75  Mich.  438,  42  N.  W.  859;  Oarne  P.  Litch- 
field, 2  Mich.  340,  342;  Uarrigan  v.  Brook- 
lyn, 119  N.  Y.  156,  23  N.  E.  741,  28  N.  Y.  St. 
955,  24  Abb.  N.  Caa.  {N.  Y.)  279  [aflJmunff 
1  Silv.  Supreme  [N.  Y,)  330,  5  N.  Y.  Snppl. 
873,  24  N.  Y.  St.  352] :  Taylor  v.  Cohoes,  105 
N.  Y.  64,  U  N.  E.  282;  Reining  c.  Buffalo, 
102  N.  Y.  308,  6  N.  E.  702;  Minick  r.  Troy. 
83  N.  Y.  514  j   McGaffin  t\  Cohoes,  74  N.  Y. 


387,  30  Am.  Rep.  307 ;  Howell  e.  Buffalo,  15 
N.  Y.  512;  McClure  v.  Kia^ara,  3  Abb.  Dec. 
(N.  Y.)  83,  4  Transcr.  App.  (N.  Y.)  275,  4 
Abb.  Pr.  N.  S.  (N.  Y.)  202;  Pulitzer  r.  New 
York,  48  N.  Y.  App.  Div.  6,  62  N.  Y.  Suppl. 
587;  Nagel  c.  Buffalo,  34  Hun  (N.  Y.)  1; 
Quiulan  v.  Utica,  11  Hun  (N.  Y.)  217,  221 
Ifldirmei  in  74  N.  Y.  603] ;  Cavin  f.  Brook- 
lyn, 6  N.  Y.  Suppl.  758  [oi^rmed  in  119  N.  Y. 
168,  23  N.  E.  741,  28  N.  Y.  St.  956,  24  Abb. 
N.  Caa.  (N.  Y.)  270];  Warren  v.  Davis,  43 
Ohio  St.  447,  3  N.  E.  301;  Flieth  v.  Wausau, 
B3  Wis.  448,  67  N.  W.  731;  Sommers  r. 
Maishfleld,  90  Wis.  60,  62  N.  W.  937  ;  Van 
Frachen  v.  Ft.  Howard,  88  Wis.  570,  60 
N.  W,  1062 ;  Vogel  v.  Antigo,  81  Wis.  642,  51 
N.  W.  1008;  Jung  f.  Stevens  Point.  74  Wis. 
647,  43  N.  W.  513;  Bradley  v.  Eau  Claire,  56 
Wis.  168,  14  N.  W.  10 :  Ruggles  f.  Fond  du 
Lac,  53  Wis.  436,  10  N.  W.  585;  Kelley  v. 
Madiaon,  43  Wis.  838,  644.  28  Am.  Rep. 
576;  Kellngg  c,  Winnebago  County,  42  Wis. 
97:  Stringham  v.  Winnebago  County,  24 
Wis.  604.     See,  generally,  Mukioifai.  Cobpo- 

KATIONS. 

"  Claims  "  and  "  effects  "  not  applicable  to 
real  estate. —  De  Cordova  t'.  Knowles,  37  Tex. 

IB,  20. 


as  synonymous  with  creditor.  Gray  r. 
Palnwr,  9  Cal.  618,  637. 

In  the  old  action  of  ejectment,  the  plaintiS 
was  called  "  the  ctaimaut."  Rapalje  &  L.  L. 
Diet. 

"  The  word  '  claimant,'  used  in  the  fifth  sec- 
tion of  the  Act  of  Octob.:r  13tb,  1B70,  means 
one  who  has  put  in  a  '  claim '  to  property 
levied  on  under  an  execution,  as  provided  by 
our  claim  laws.  That  is  the  technical  mean- 
ing of  the  word  in  this  State,  when  used  in 
the  connection  in  which  it  is  used  in  the  sec- 
tion referred  to."  Adame  c,  Worrill,  4S  Oa. 
296.  206. 

51.  Sweet  L.  Kct. 
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interest  in  the  land  whicli  is  recognized  by  the  laws  of  the  United  States.'"  In 
adioiraltjr  practice,  the  name  given  to  a  person  who  lays  claim  to  property,  seized 
on  a  libel  %n  rem,  and  who  is  authorized  and  admitted  to  defend  the  action.^ 
(See,  fj^enerally.  Claim.) 

Claim  COKTIKUAL.  A^^^*^^  through  which  a  claimant  of  land  by  "con- 
tinual claim,"  prevented  the  loss  of  hie  right  of  entry  by  the  person  in  possession 
dying  seized  of  the  land." 

Claim  in  EQUITT.  In  simple  cases,  in  English  practice  where  there  is  not 
any  great  conflict  as  to  facts,  and  a  discovery  from  a  defendant  was  not  sought, 
bat  a  reference  to  chambers  was  nevertheless  necessary  before  final  decree,  which 
would  be  as  of  course,  all  parties  being  before  the  court,  the  8umin"»ry  proceeding 
by  claim  was  sometimes  adopted,  thns  obviating  the  recourse  to  plenary  and  pro- 
tracted pleadings." 

Claim  of  COHUSAMCE.  In  practice,  an  intervention  by  a  third  person  in  a 
suit,  claiming  that  he  has  rightfr.)  jnrisdiction  of  the  cause  which  the  plaintiff  has 
commenced  out  of  claimant's  court.     Now  obsolete." 

Claim  of  liberty,  a  suit  or  petition  to  the  queen,  in  the  court  of 
excheiiuer,  to  have  liberties  and  fraiichiaes  confirmed  there  by  the  attorney- 
general.'^ 

Claim  of  TITI^  a  claim  having  some  appearance  of  legality,  not  a  mere 
bare  claim  without  the  appearance  or  pretense  of  anything  to  base  it  iipuii.'* 
(See,  generallv,  Adveese  rossKseiON.) 

Claims.  Coubt  of.    See  Coubto. 

Clam.  Jn  civil  law,  covertly ;  secretly  ;"a  name  given  in  different  localities 
to  different  bivalve  molluBks.'''  (Clams:  Catching  and  Taking,  see  Fibu  and 
Game.) 

CLAMARB.  In  old  English  law,  to  Claim,  ;.-».;  to  demand  or  challenge ;  to 
assert  a  right  to  a  thing." 

Clam  DELINQDEHTES  MAOIS  PUHIlTNTnB  QUAM  PALAM.  a  maxim  meaning 
"Those  sinning  secretly  are  punished  more  severely  than  those  sinning  openly."" 

ClaMEA.     In  old  English  law,  a  Claim,"*  q.  v. 

CLAMEA  ADMITTEHDA  IK  ITIHEBE  FEB  ATTOBHA'TDM.  An  ancient  writ  by 
which  the  king  commanded  the  justices  in  eyre  to  admit  the  claim  by  attorney  of 
a  person  who  was  in  the  royal  service,  and  could  not  appear  in  person.** 

CLAMOB.  In  old  English  law,  a  Claim,  q.  v.,  or  complaint ;  an  outcry ;  clamor. 
In  the  civil  law,  a  Claimant,  q.  v.,  a  debt;  anything  claimed  from  another;  a 
proclamation  ;  an  Accusation,  q.  v.^ 

CLAH  VI,  AUT  PBECABIO.  A  technical  phrase  of  the  Boman  law,  meaning 
by  force,  stealth,  or  importunity.** 

Clare  constat.  It  clearly  appears,  a  precept,  in  the  Scotch  law,  by  which 
seizin  was  given  to  the  heir  of  a  vassal,  of  the  lauds  of  his  ancestor.  It  took  its 
name  from  the  initial  words.*' 

CLABEMETHEN.  In  old  Scotch  law,  the  warranty  of  stolen  cattle  or  goods ; 
the  law  regulating  encli  warranty.* 

B2.  Western  Pac.  R,  Co.  c.  Tevia,  41  Cal.  57.  Wharton  L,  Les, 

480,  404.  B8>  Towell   v.  Etter,  60  Ark.  34,  37,  60 

63.  Black  L.  Diet.  S.  W.  1006,  63  S.  W.  53. 

54.  A  continual  claim  is  of  no  Avail  at  the  SB-  lllack  L.  Diet, 
present  day  to  preserve  a  right  of  entry,  or  60.  Century  Diet. 
dUtress,  or  acUon,  3  4  4  VVm.  IV,  e.  27,  I  11.  61.  Burrill  L.  Diet. 

Brown  L.  Diet.  Faciaa  climail  «t  aciii,  you  shall  cause  to 

55.  Black  L.  Diet.  be  proclaimed  and  known.     Burrill  L.  Diet, 
"  Thi«  snnuuAry  practice  wu  created  by  62.  Black  L.  Dirt. 

ordera  22nd  April,  1850,  which  came  into  op-  83.  Burrill  L.  Diet, 

eration  on  the  22nd  May  following.     By  Con-  64.  Wharton  L.  Lei. 

■olid.  Ord.  1800,  viii.  r.  4,  claims  were  abol-  6S.  Black  L.  Diet, 

ished."    Wharton  L.  Lei.  66.  Black  U  Diet, 

56.  Black  Ij.  Diet.  Idling  Villiers  V.  Mous-  67.  Burrill  L.  Diet. 
ley,  2  Wils,  C.  P.  403,  400].  68.  Black  L.  Diet 
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184    [7  Cye.]        CLARENDON—  CLASSIFICATION 

CLAREHDOH,  COMSTITOTIONS  OF.  The  constitutions  of  Clareudon  were  cer- 
tain sutiitee  made  in  the  reign  of  Henr;  II  of  England,  at  a  parliament  Iield  at 
Clarendon,  (A.  D.  1164),  by  whicli  the  king  checked  the  power  of  the  pope  and 
bis  clergy,  and  greatly  narrowed  the  exemption  they  claimed  from  secular 
jnrlsdiction." 

CLARIFICATIO.  In  old  Scotch  law,  a  making  dear ;  the  parging  or  clearing 
(clenging)  of  an  assiee." 

CLABIGABinS  ABHOBUH.     A  herald  at  arms." 

CLARIO.     a  trnmpet." 

Clash.  Some  trifling  articles  for  trade,  and  also  personal  clothing,  given  by 
way  of  compensation  to  natives  of  Africa  employed  as  laborers  in  fading  and 
unloading  foreign  vessels.'' 

Class.  The  order  or  rank  according  to  which  persona  or  things  are  arranged 
as  assorted,'*  Also  a  gronp  of  persons  or  things,  taken  collectively,  having  certain 
qualities  in  common  and  constituting  a  unit  for  certain  purposes ;'''  e.  g.,  a  certain 
class  of  legatees.'™     (See  Classification.) 

CLASSIARIUS.     a  seaman  or  soldier  serving  at  sea.^ 

CLASSIC!.     In  lioman  law,  persons  employed  in  servile  duties  on  board  of 


Classification.  In  the  practice  of  the  English  chancery  division,  where 
there  are  several  parties  to  an  administration  action,  including  those  who  have 
been  served  with  notice  of  the  decree  or  judgment,  and  it  appears  to  the  judge 
(or  chief  clerk)  that  any  of  them-  form  a  class  having  the  same  interest  (e,  g., 
residuary  legatees)  he  may  require  them  to  be  represented  by  one  solicitor,  in 
order  to  prevent  the  expense  of  each  of  thetn  attending  by  separate  solicitor. 
This  is  termed  "classifying  the  interests  of  the  parties  attending,"  or,  shortly, 
"classifying,"  or  "classification."  In  practice  the  term  is  also  applied  to  the 
directions  given  by  the  chief  clerk  as  to  which  of  the  parties  are  to  attend  on  each 
of  the  accounts  nnd  inqniries  directed  by  the  judgment."  The  term  is  also  used 
to  define  the  grouping  together  for  purposes  of  legislation  of  communities  or  pul> 


69.  Black  L.  Diet.  [oiNn^  4  B1.  Comm. 
422]. 

70.  Black  L.  Diet. 

71.  Jacob  L.  Diet. 

72.  Jacob  I^  Diet. 

73.  Where  nativea  of  Africa  are  employed 
as  laborers,  in  loading  and  unloading  vessels 
ID  the  harbor,  or  other  work  on  board,  or, 
when  they  accompanied  the  vessels  from  port 
to  port,  or  to  other  places,  they  were  com- 
pensated by  a  "  daah,"  as  it  is  called,  being 
some  trifling  artiiclcs  for  trade,  and  also  per- 
sonal clothing.  Sunday  f.  Gordon,  1  Blatchf. 
t  H.  Adm.  609.  23  Fed.  Cas.  No.  13,616. 

74.  "A  number  of  persona  are  popularly 
said  to  form  a  class  when  they  can  be  desig- 
nated by  some  general  name,  as  '  children,' 
'  grandchildren,'  '  nephews.'  "  Dulany  v.  Mid- 
dleton,  72  Md.  07,  77,  IB  Atl.  146  [quoting 
1  Jarman  Wills,  534]. 

70.  Blnek  L.  Diet. 

Ab  used  in  libel  cases. —  Where  the  publica- 
tion of  matter,  allied  to  be  libellous,  only 
aSects  a  class  of  persons,  no  individual  of 
that  class  is  entitled  to  maintain  an  action 
for  the  publication.  White  v.  Delavan,  17 
Wend.  (N.  Y.)  40.  See  also  Ellis  i\  Kim- 
ball, 16  Pick.  (Mass.)  132.  I.IH,  where  it  is 
said :  "  The  principle  is  undoubtedly  cor- 
rect, that  where  slanderous  or  libellous  mat- 
ter is  published  against  a  class  or  aggregate 
body  of  persons,  an  individual  member,  not 
specially  included  or  designated,  cannot  main- 


tain an  action"  thereon.     See,  generally.  Libel 

AND  SI.ANDEB. 

For  the  purpose  of  taxation,  real  estate  may 
be  classified.  Thus,  timber  lands,  arable 
lands,  mineral  lands,  urban  and  rural,  may  ha 
divided  into  distinct  classes,  and  subjected 
to  different  rates.  In  tike  manner  other  sub- 
jects, trades,  occupations,  and  professions, 
may  be  classified.  And  not  only  things  but 
persons  may  be  so  divided.  The  genut  Aomo 
is  a  subject  within  the  meaning  of  the  Con- 
stitution. Wheeler  e.  Philadelphia.  77  Pa. 
St  338,  349.  See  also  Davis  v.  Clark,  100 
Pa.  St.  377.     See,  generally.  Taxation. 

Where  the  first  Kction  of  a  statute  extends 
the  word  "  person  "  to  a  class  of  persons  as 
well  as  to  individuals,  the  poor  of  a  parish 
are  a  class  of  persons  within  the  meaning  of 
that  statute.  St.  Mary  Magdalen  College  f. 
Atty.-Gen.,  6  H.  L.  Cas.  180. 

A«  to  cities  of  a  definite  class  sec  Topcka 
a.  Gillett,  32  Kan.  431,  4  Pae.  800 ;  Ruther- 
ford r.  Heddcns,  82  Mo.  3B8;  State  r.  Hudson, 
44  Ohio  St.  137,  5  N.  E.  225j  Kilgore  V. 
Magee,  85  Pa.  St.  401. 

76.  Ordinarily,  a  class  is  where  several  per- 
sons answering  the  same  description  sustain 
the  same  relation  to  the  legacy.  Famam  v. 
Famam,  53  Conn.  261,  288,  2  Atl.  325,  6  AtL 
082. 

77.  Black  L.  Diet. 

78.  Bnrrill  L.  Did. 

79.  Black  T^  Diet. 
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CLASSIFICA  TION  —  CLA  US  ULjS         [7  Cyc]    1 85 

lie  bodies  which  by  reason  of  aiiailapity  of  sitnation,  circumstancee,  i-eqnireuients, 
and  convenience  will  have  tbeir  pnblic  intereste  best  subserved  oy  simitar 
r^nlations," 

Cuss  LEGISLATION.  Snch  l^islation  as  denies  rights  to  one  which  are 
accorded  to  others,  or  inflicts  npon  one  individual  a  more  severe  penalty  tban  is 
imposed  upon  another  in  like  ease  offendiDg."  (See,  generally,  Constitdtional 
Law  ;  Statotss.) 

CLAUD.     A  ditch." 

ClAUDEBE.  In  old.  English  law,  to  enclose ;  to  torn  open  fields  into  closes 
and  encloBures." 

CLAOSE.  a  single  paragraph  or  subdivision  of  a  legal  document,  snch  as  con- 
tract, deed,  will,  constitntion,  or  statute.  Sometimes  a  sentence  or  part  of  a 
sentence.**     In  old  English  law.  Close,  a.  v.,  as  distinguished  from  patent." 

Clause  potestative.  In  French  law,  the  name  given  to  the  claose 
whereby  one  party  to  a  contract  reserves  to  himself  the  right  to  annul  it." 

Clause  BOLU.     Close  Bolls,  q.  v. 

Clause  whits.     Close  Wbitb,  q.  v. 

Clausula,  a  Clause,  q-v.;  a  sentence  or  part  of  a  sentence  in  a  writton 
instniment  or  law.     So  called,  as  enclosing  or  including  certain  words." 

CLAUSULJG  IHCONSUETJB  SEMPEB  IHDUCUNT  SUSPICIONEH.  A  maxim 
meaning  "  Unusual  clauses  [iu  an  instrument]  always  excite  suspicion."  " 


Sa  Com.  c.  Qilligan,  19&  Pa.  St.  604,  509, 
46  Atl.  lU. 

PiOTiuce  of  the  legisUtnre. —  Classification 
baaed  on  genuine  and  subsUuitial  distinct ioaa 
a  within  the  constitutional  power  of  the  legia- 
Uture,  and  an  act  which  applies  to  all  the 
membeiB  of  tlie  class  is  general  and  not 
speciil.  In  re  Sugar  Notch  Borough,  192  Pa- 
st. 349,  356,  43  Atl.  eS5  [citing  Wheeler  v. 
Philadelphia,  77  Pa.  St.  338].  The  l^islature 
may  determine  what  differences  in  situation, 
circnmstajices,  and  needs  call  for  a  diftereace 
in  clus,  subject  to  the  supervision  of  tho 
courts  as  tbe  final  interpreters  of  the  oonsti- 
tution,  to  see  that  it  is  actual  classification, 
and  not  special  legislation  under  that  guise 
(Llofd  c.  Smith,  ITS  Pa.  St.  213,  35  Atl. 
199) ;  and  the  test  in  this  respect  is  not  wis- 
dom but  good  faith  in  the  classification.  Sea. 
bdt  T.  Korthumberland  County,  13T  Pa.  St. 
318,  41  Atl.  22  Iquoted  in  Com.  t>.  Gilligan, 
195  Fa.  St.  &04,  600,  46  Atl.  124]. 

To  jnatify  jitdicijtl  interference,  the  classi- 
fication adopted  must  be  based  upon  an  in- 
ridiouB  and  unreasonable  distinction  or  differ- 
ence with  referenoe  to  similar  kinds  of  prop- 
erty. People  c.  MoCrecry,  34  Ca!.  432;  Peo- 
ple v.  Henderson,  IS  Colo.  369,  376,  21  Fac. 
144:  Singer  Mfg.  Co.  p.  Wright,  33  Fed.  121. 
And  aee  /n  re  Sugar  Notch  Borough,  IS2  Pa. 
St  349,  43  Atl.  OSS. 

CUuaificaticin  for  ptopoae  of  taxation.-^ 
Numerous  decisions  have  been  made  by  courts 
of  high  authority,  sanctioning  the  reasonable 
etissi&catioDS  of  property  for  the  purposes  of 
taxation,  and  holding  that  tbe  same  were  not 
In  violation  of  tbe  rule  of  uniformity.  Among 
inch  cases  are  the  following: 

Colorado. —  People  r.  Henderson,  12  Colo. 
3S9.  ai  Pac  144. 

Uittouri. —  St.  Louis  v.  Freivogel,  95  Mo. 
SS3,  8S.  W.  716. 

Afio  Jerge)/. — State  p.  Richarda,  52  N.  J.  h. 
]5fl,    IS    Atl.    582;    State    v.    Under-Ground 


Cable  Co.,  (N.  J.  1889)  18  Atl.  681;  State 
Bd.  of  AssessorH  v.  Central  K.  Co.,  48  N.  J.  L. 
146,  4  Atl.  678. 

I'emuj/lvania. —  Com.  v.  Lehigh  Valley  R. 
Co.,  129  Pa.  SL  429,  18  Atl.  406,  410;  Bang- 
er's Appeal,  109  Pa.  St.  79. 

H'tsrwrnn.—  State  v.  Mann,  76  Wis.  469, 
477,  46  N.  W.  626,  46  N.  W.  61. 

United  Btates. —  Davenport  Nat.  Bank  P. 
Davenport  Bd.  of  EqualiKation,  123  U.  S.  83, 
8  S.  Ct.  73,  31  I.^  ed.  94;  Gibbons  v.  District 
of  Columbia,  116  U.  8.  404,  6  S.  Ct.  427,  29 
L.  ed.  680;  Cincinnati,  ete.,  R.  Co.  p.  Ken- 
tucky, 115  U.  S.  321,  6  S.  Ct.  57,  29  L.  ed. 
414. 

See  also,  generally,  Taxation. 

81.  People  p.  Bellet,  99  Mich.  151,  163,  67 
N.  W.  1094,  41  Am.  St.  Rep.  589,  22  L.  R.  A. 
606  [qtioting  Cooley  Const.  Lim.  390]. 

"  Qasi  legislation  is  of  two  kinds,  namely, 
that  in  which  the  ctassificatioD  is  natural  and 
reasonable,  and  that  in  which  the  classifica- 
tion is  arbitrary  and  capricious."  Stete  P. 
Schliti  Brewing  Co.,  104  Tenn.  715,  731,  5& 
S.  W.  1033,  78  Am.  St.  Rep.  941. 

82.  Jacob  L.'  Diet. 

83.  BurriU  L.  Diet. 

84.  Black  L.  Diet. 

85.  Burril!  L,  Diet. 

86.  Black  L.  Diet. 

87.  BurriU  L.  Diet. 

88.  Wharton  L  Lei.  See  Lightfoot  c.  Gol- 
gin,  6  Munf.   (Va.)  42,  70. 

AppUed  in  State  p.  O'Neill,  151  Mo.  67,  84, 
52  3.  W.  240;  Baldwin  v.  Whitcomb,  71  Mo. 
661,  650.  And  see  Uoge  p.  Uubb,  94  Mo.  489, 
7  S.  W.  443;  Houto  V.  Sheperd,  79  Mo.  141. 

An  unusual  proviaioit  in  an  instrument, 
whereby  the  draftsman  of  the  instrument  ob- 
tains an  advantage  over  the  other  party,  ex- 
cites a  suspicion  of  a  fraudulent  motive. 
This  rule  was  applied  in  the  case  to  a  pro- 
vision in  tbe  release  of  a  cause  of  action, 
stating   that   the    party   making   tbe   releasa 
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186    [7Cye.]  CLAUSULA— CLEAR 

CLAUSOLA  GENEBAUS  DE  BESIDUO  HON  EA  COMPLBCTITUB  QD£  HON  EJDS- 
DEH  SIHT  QENEBIS  CUK  IIS  VSS.  SPECIATIM  DICTA  FDEBANT.  A  maxim  nie&D- 
ing  '^  A  general  clause  of  remainder  does  not  embrace  those  tbings  wfaicb  are  of 
the  dame  kind  with  those  which  had  been  specially  mentioned."" 

CLAUSULA  QENEBALIS  HON  REFERTUR  AD  EXPRESSA.  A  maxim  meaning 
"A  general  clause  does  not  refer  to  tilings  expressed,'"* 

CLAUSULA  qU£  ABROGATIONEK  EXCLUDIT  AB  INITIO  NON  VALET.  A 
maxim  meaning  "  A  clause  [in  a  law]  which  precludes  its  abrogation,  is  void  from 
the  twginning,"" 

CLAUSULA  VEL  DISPOSITIO  INUTILIS  FEB  PBESUMPTIONEV  REMOTAN, 
CAUSAH  EX  POST  FACTO  NOH  FUI£ITUB.  A  maxim  meaDiDg  "  A  useless  clause 
or  disposition  [one  which  expresses  no  more  titan  tlie  law  by  intendment  wonld 
have  snpplied,]  is  not  supported  by  a  remote  presumption  [or  foreign  intendment 
of  some  purpose,  in  regard  whereof  it  might  be  material]  or  by  a  cause  arising 
afterwards,  [wbicb  may  induce  an  operation  of  those  idle  words]."  " 

CLAUSUK.  In  old  English  law,  a  Close,  q.  v.,  also  applied  to  write."  Tlie 
term  alsu  means  closed  up,  sealed  ;  inclosed  as  a  parcel  of  land.** 

CLAUSUM  FBEQIT.  He  broke  the  close.  In  pleading  and  practiee,  technical 
words  formerly  used  in  certain  actions  of  trespass,  and  still  retained  in  the  phrase 
quare  da-usum  f regit.'*    (See,  generally,  Trespass.) 

CLAVES.      Keys." 

CLAVES  cubing.  The  keys  of  the  court.  A  term  applied,  in  old  Scotch  law, 
to  the  otticcre  of  a  court,  such  as  the  serjeant,  clerk,  and  dempeter  or  dootuster," 

CLAVES  INSULA.  The  keys  of  the  island.  A  term  applied,  in  the  Isle  of 
Uan,  to  twelve  persons  to  whom  all  doubtful  and  important  cases  were  referred." 

CLAVIA.  In  old  English  law,  a  club  or  mace ;  tenure  ^r  aerjeantiam  clavus, 
by  the  serjeanty  of  the  club  or  mace." 

CLAVIGEBATUS.     A  treasurer  of  a  church.' 

Claw  A.     a  close,  or  small  inclosure.' 

CLEAN  BILL  OF  HEALTH.     See  Shiffinq. 

CLEAN  BILL  OF  LADING.     See  Sbippino. 

CLEAN  HANDS.     See  Equity. 

CLEAB.  Ab  an  adjective,  manifest  to  the  mind ;  comprehensible ;  well  defined 
or  apprehended.'    And  in  its  adjective  sense  the  term  haa  also  been  deliued  to 

agreed  to   release   "  deliberately,   and  of  hia  3.  Centurj  Diet.    And  see  Ward  P.  Water- 
own   free   will,   and   without   e.ny   undue   in-  man,  85  Cal.  488,  503,  24  Pac.  930   ("dear 
Alienee   from   anyone."     Girard  v.   St.   Louis  and  convincing")  ;  Neyland  r.  Bendy,  B9  Tci. 
Car-Wheel  Co.,  4fl  Mo.  App.  7B,  84.  711,   713,  7   S.  W.  497    ("  clearest  and  molt 
In  a  deed  of  gift  it  was  held  a  circumstanee  positive   proof  ")  ;    American    Freehold   Land 
of  grave  suspicion  that  a  clause  in  the  con-  Mortg.   Co.   c.   Pace,  23   Tex.   Civ.  App-  K2!, 
■veyance  reeited  that  the  deed  was  made  "  hon-  24B,  50  S.  W.  377   (where  it  ia  said:     "The 
estly,  truly,  and  bona  fide,  without  deceit  and  expression    '  clear   and    Batiafaetory,'   in   the 
cunning,"   and   the   instrument   was   declared  sense    in   which   it   is    here    used,   we   think 
fraudulent  and  void.     Twyne's  Case,  3  Coke  should  be   taken  to   mean   that   it  should  be 
80b.  81,  1  Smith  Lead.  Cas.  1.  clear    in   the   sense   that   the   evidence   upon 
89.  Burrill  L.  Diet.  which  reformation  ia  based  is  not  ambiguous, 
60.  Burrill  L.  Diet.  equivoea!,    or    contradictory,   and   should   be 
81.  Burrill  L.  Diet.  perspicuous   and   pointed  to  the   issue  under 
92.  Burrill  L.  Diet.  investigation;   and  satisfactory   in  the  senw 

98.  Burrill  L.  Diet.  that  the  source   from   which   it  comes  is  of 

94.  Black  Ij.  Diet.  such   a   credible   nature   that  the  court  and 
The  wori  "  cUoatim "  impOTta  a  poMHsion.      jury,   as   men   of   ordinary   intelligence,   die- 

Burrill  L.  Diet.  cretion,  and   caution,   may   repose  confidence 

95.  Black  L.  Diet.  in  it")  ;  Day  v.  Radcliffe,  3  Oh.  D.  654,  858 

96.  Burrill  T.^  Diet.  ("clear  and  unequivocal"). 

97.  Burrill  L.  Diet.  "Clear  notice"  see   Hine  v.  Dodd,  2  Atk, 
ea  Burrill  L.  Diet.  275,  276. 

99.  Black  L.  Diet.  By  "  perfectly  cleat,"  the  authoriticB  say, 

1.  Black  I,-  Diet.  is  meant,  not  perfectly  clear  in  the  view  o( 

2.  Black  L.  Diet.  the  particular  court  or  persona  cMnposingtbe 
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CLEAR— CLEARANCE  CARD 
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mean  free  from  charges*  or  deductionBj'  free  from  encambranceB;*  withont  diini- 
nutioQ  or  deduction  ;  absolnte ;  net.^  In  a  devise  of  money  for  the  purcliasc  of  an 
annnity,  this  term  means  free  from  taxes.^  As  a  verb,  to  free  from  obstructions ; 
b)  free  from  any  impediment  or  encumbrance.'  (Clear :  Days,  see  Cleak  Days  ; 
TniE.     Title,  see  Vekdor  and  Pobohaseb.      Yearly  Value,  see  Poob  Febsonb.) 

CLEARANCE.     8ee  Sbtppiko. 

CLEABAMCE  card,  a  letter  ^ven  to  an  employee  at  the  time  of  hia  dis- 
cliat|;e  or  end  of  service,  showing  the  cause  of  such  discliarge  or  voluntary  quit- 
lance,  the  length  of  time  of  service,  his  capacity,  and  such  other  facts  ae  would 
give  to  those  concerned  information  of  his  former  employment." 


court  which  is  reviewing  th«  nutter,  but 
ratber  in  the  judgment  of  leasonable  men  of 
found  minds.  Wall  r.  Helena  St.  R.  Co.,  12 
Mont.  44,  61,  2fl  Pac.  7S1. 

4.  Tjrrannel  r.  Ancaater,  Ambl.  237.  2  Vea. 
500,  27  Eng.  Reprint  159,  vbere  it  is  iaid: 
"  Clear "  means  free  from  chargea  usually 
allowed  between  buyer  and  seller,  and  bj 
course  of  the  country  borne  by  tenant,  but 
subject  to  land  tax  and  those  borne  by  land- 

A  covenant  to  make  a  "  dear  deed,"  when 
the  title  ia  equally  well  known  by  the  vendor 
and  the  vendee,  is  performed  by  the  delivery 
of  K  deed  conveying  such  title  as  the  vendor 
hatta,  although  it  may  be  but  a  life  estate. 
Rohr  t.  Kindt,  3  WatU  &  S.  (Pa.)  663,  30 
Am.  Dec.  53. 

"  Clear  of  all  asMsaments  and  charges " 
«ec  Peart  r.  Phippa,  4  Yeatea   (Pa.)   386. 

Clui  yearly  income. —  In  order  to  give  a 
citizen  of  the  United  States,  twenty-one  years 
of  i^,  a  aettlement  under  Stat.  1763,  c.  34, 
f  2.  clause  4,  by  having  a  freehold  "  of  the 
clear  yearly  income  of  three  pounds,"  (ten 
dollars)  "and  taking  the  rents  and  profits 
thereof  three  years  successively,"  it  is  not 
necetsarj'  that  he  should  have  actually  taken 
and  received  that  sum  yearly  free  of  all 
charges.  PeUuun  t>.  Middleborough,  4  Gray 
(Mass.)  67. 

In  the  phraae  "dear  yearly  value,"  clear 
means  free  from  all  outgoings  like  a  rent 
charge,  as  losaes  by  tenant^  and  management, 
to  which  a  rent  charge  is  not  liable.  Tyr- 
cosqgI  r.  Ancaster,  Ambl.  237,  2  Ves.  600,  27 
Eng.  Reprint  159.  Where  a  statute  provided 
that  "  any  person  .  .  .  having  an  estate  of 
inheritance,  or  freehold  ...  of  the  clear 
yearly  value  of  ten  dollars,  and  taking  the 
rents  and  profits  thereof  .  .  .  eucceesivelj," 
the  word  "  clear  "  was  held  to  mean  that  the 
yearly  income  from  the  land  be  ten  dollars  at 
llie  least,  free  from  all  charges  upon  the  es- 
tate.   Groton  r-  Boxborough,  6  Mass.  60,  62. 

5.  Uarsb  v.  Hammond,  103  Mass.  146,  149 
[«i(injt  Pelham  c.  Uiddleborough,  4  Gray 
(Uass.)  57],  where  a  statute  provided  "that 
the  rents  and  profits  for  which  the  tenant  is 
liable  shall  be  '  the  clear  annual  value  of  the 
premises  for  the  time  during  which  he  was 
in  pOBsession  thereof,'  deducting  taxes  and 
lEtesinients  paid  by  him  and  the  necessary 
expriuicfl  of  cultivating  the  land  or  of  col- 
Iwtiilg  the  rents  and  profits  of  the  premises. 
Tiiii  does  not  make  the  tenant  liable  for  the 
grots  rentable  value  of  the  premises,  but  for 


their  annual  value  free  from  charges  and  de- 
ductions." 

e.  Roberts  c.  Bassett,  106  Mass.  400.  And 
see  Dresel  a.  Jordan,  104  Mass.  407. 

7.  Century  Diet. 

The  words  "  clear  profits,"  when  used  in  a 
pleading  may  be  equivalent  to  the  expression 
"  ascertained  balance."  Bean  c.  Gregg,  7 
Colo.  499,  501,  4  Pac.  903. 

The  words  "  clear  proceeds  "  in  Wis.  Const. 
art.  0,  S  2  (providing  that  the  clear  proceeds 
of  all  fines  collected  shall  be  set  apart  as  a 
school  fund),  mean  the  net  proceeds,  after 
making  the  deductions  provided  for  by  law. 
State  c.  De  Lano,  SO  Wis.  259,  49  N.  W.  608 
[citing  3  BI.  Coram.  100].  And  see  SUte  u. 
Casey,  6  Wis.  318. 

8.  Black  L.  Diet. 

A  devise  of  an  annuity  clear  for  a  person 
means  free  from  taxes.  Hodgworth  c.  Craw- 
ley, 2  Atk.  370. 

The  words  "  dear  of  all  expenses  attend- 
ing the  same,"  may  mean  either  clear  of  all 
expenses  attending  the  property  tax,  or  clear 
of  all  expenses  attending  the  legacies  and  an- 
nuities. Courtoy  M.  Vincent,  1  Turn.  £  R. 
433,  12  Eng.  Ch.  433. 

9.  Century  Diet. 

To  "  dear  ont "  a  highway,  means  nothing 
more  than  to  clear  it  out  for  all  the  pur- 
poses to  which  it  is  dedicated.  Winter  v. 
Peterson,  24  N.  J.  L.  624,  62B,  61  Am.  Dec. 
678. 

Where  a  contract  lequlrea  that  a  party 
shall  "  clear,  grub  and  pile  the  brush,  all  to 
be  done  in  good  order,  on  all  "  of  a  described 
piece  of  land,  through  which  was  a  ravine, 
the  word  "  clear  "  in  such  a  connection  ap- 
plies to  brush  too  small  to  be  grubbed,  and 
not  to  large  trees.  Holmes  t'.  Stumme],  13 
111.  412,  413. 

10.  McDonald  v.  Illinms  Cent.  R.  Co.,  187 
111,  520,  637,  68  N.  E.  403. 

Such  a  card  is  ia  no  Mnae  a  letter  of  recom- 
mendation, and  in  many  cases  might,  and 
probably  would,  be  of  a  form  and  character 
which  the  holder  would  hesitate  and  decline 
to  present  to  any  person  to  whom  he  was 
making  application  for  emplo3'raent.  McDon- 
ald V.  Illinois  Cent.  R.  Co.,  187  111.  529,  537, 
68  N.  E.  463.  See  also  New  York,  etc.,  R. 
Co.  V.  Schaffer,  65  Ohio  St.  414,  419,  62  N.  E. 
1038,  87  Am.  St.  Rep.  628. 

The  letter  Is  purely  personal  in  its  char- 
acter. Cleveland,  etc.,  R,  Co.  c.  Jenkins,  174 
III.  393,  406,  61  N.  E.  811,  6tS  Am.  St.  R«p. 
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CLEAR  DA  rS—  CLEMENTINES 


CLEAB  DATS.  IE  a  certain  number  of  clear  days  be  given  for  the  doing  of 
any  act,  the  time  is  to  be  reckooed  exclusively,  as  well  of  the  lirat  day  as  the  last." 
(See,  generally,  Time.) 

CLEABINO.'*  Tlie  departure  of  a  vessel  from  port,  after  complying  withtlie 
cnstoms  and  health  laws  and  like  local  regulations,^  In  mercantile  law,  a  method 
of  making  exchanges  and  settling  balances,  adopted  among  banks  and  hankers.'* 
(See.  generally,  Banks  anb  Bankino  ;  SHiypiNo.) 

Clearing  house.  An  institution  organized  by  the  banks  of  a  city,  where 
their  messengers  may  meet  daily,  adjust  balances  of  accounts,  and  receive  and 
pay  diSerences.''     (See,  generally.  Banks  and  Bankinq.^ 

Clearing  land,  in  the  absence,  of  words  of  limitation,  means  removing 
therefrom  all  the  timber  of  every  size,  but  does  not  include  taking  out  the 
Btumpa." 

CLEAHLT.  In  a  clear  manner;  witlmut  obscurity;  without  obstruction; 
without  entanglement  or  confusion ;  without  uncertainty."  (See  Clear; 
Clearness.) 

CLEABNESS.     The  state  or  quality  of  being  Clear,"  q.  v. 

Clementines.     lu  canon  Uw,  the  collection  of  decretals  or  constitutions  of 


I  less  than  dn  agrM- 

mBke  their  daily  set- 

md  place  each  day 

i  Pa.   St.  4G8,  480, 


11.  Black  L.  Dirt. 

"  Clear  days  "  are  Aaj%  exclusive  of  the  day 
the  verdict  naa  rendered  and  the  day  upon 
which  judgment  should  be  pronounced.  SUtc 
r.  Marvin,  12  Iowa  490,  603. 

"  Three  clear  worldnx  days' "  notice,  re- 
quired by  a  charter-party  to  be  given  by  the 
tnaater  to  the  shipper  before  lay-days  com- 
mence, does  not  begin  to  run  until  auch  notice 
reaches  the  shipper.  The  India  c.  Donald,  40 
Fed.  70.  2  U.  8.  App.  83,  1  C.  C.  A.  174. 

12.  "'Clearing'  means  taldnj  away." — 
rettitt  c.  Mitchell,  C.  *  M.  424,  428,  41 
E.  C.  L.  233,  0  Jur.  1010,  4  M.  ft  G,  619,  43 
E.  C.  L.  423,  12  L.  J.  C.  P.  9,  6  Scott  N.  R. 
721. 

13.  Black  I.,.  Diet. 

14.  Black  I...  Diet. 

15.  Black  L.  Diet. 
It  1*  nothing  more 

ment  among  banks  to  : 
tlements  at  a  Ciied 
trbiller  v.   Patterao 

32  Atl.  26.  47  Am.  St.  Bep.  S96)  ;  and  to 
elTect  at  one  time  and  place  the  daily  ex- 
ehanges  bdween  the  several  banks,  and  the 
Jiayment  of  the  balances  resulting  from  such 
exehnngpH,  At  the  hour  of  ten  in  the  morn- 
ing tlic  exchanges  are  made,  and  a  later  time 
in  the  day  is  appointed  for  the  receipt  and 
piiyiuent  of  balances  by  the  creditor  and 
debtor  banks  (National  Exch.  Bank  r.  Na' 
tional  Bank  of  North  America,  132  Mass.  14T, 
14H). 

16.  Seavey  r.  Shurick,  110  Ind.  494,  490, 
11  N.  E.  597  [ating  Harper  c.  Found,  10 
Ind.  32 J. 

"  Cleared  laud  "  distingiiished  from  "  ud- 
improved  land." —  "  To  return  a  tract  as  hav- 
ing BO  many  acres  cleared  or  improved,  or  so 
many  acres  unimproved,  dpscribcs  seated  land; 
'  cleared  '  and  '  unimproved  '  express  opposite 
conditions  in  the  same  tract.  The  former 
coni'eys  the  idea  of  cultivation,  while  the  lat- 
ter the  ahwnce  of  that;  a  state  of  nature. 
When  the  last  t*rm  alone  is  employed  in  de- 
scribing  the  entire    tract,   it   has    the   same 


meaning  of  course  as  it  has  when  describing 
the  condition  of  a  portion  of  a  tract  It 
means  uncultivated  and  unseated."  Hatha- 
way V.  EUbree,  54  Pa.  St.  498,  605. 

IT.  Webster  Diet,  {quoted  in  People  r. 
Wreden,  6i>  Cal;  392,  396].  And  see  the  fol- 
lowing cases: 

Cali^ornio.— People  p.  Hamilton,  62  Cal. 
377,  385,  "clearly  established." 

CoioTodo.—  In  re  Breene,  14  Colo,  401,  40fl, 
Z4  Pac.  3  (where  it  is  said:  "A  matter  is 
clearly  indicated  by  the  title  when  it  a 
clearly  germane  to  the  subject  mentionpd 
therein");  Wall  P.  Garrison,  11  Colo.  51S, 
618,  19  Pac.  409  ("shall  be  clearly  expressed 
in  its  title,"  etc.). 

Conneciicuf. —  Beach  v.  Clark,  61  Conn, 
200,  202,  "  clearly  prove." 

/oira.— Hall  v.  Wolff,  61  Iowa  55B,  581,  19 
N.  W.  710  ("clearly  and  fairly  proven"); 
State  c.  Stewart,  62  Iowa  284.  286,  3  N.  W. 
99  {"  fully  and  clearly  proven  ") . 

MnagnchMsetU. —  Willcut  v.  Calnan,  B8 
Mass.    75,    76,    "  Clearly    appears    by    the 

A'eftroita. —  McEvony  r.  Rowland,  43  Nebr. 
07,  100,  01  N,  W.  124, 

Pennsylvania.—  Coyle  r.  Com.,  100  Pa.  St. 
673,  680,  45  Am.  Kep.  397,  "clearly  prepon- 
derating." 

Rhode  Island. —  Reynolds  K.  Blaisdell,  23 
K.  I.  10.  19,  49  Atl.  42  Iqvoting  1  Levrin 
Trusts,  231]. 

finffland.— Taylor  v.  Nesfield,  2  C.  L.  R. 
131a,  3  E.  4  B.  724,  729,  18  Jur.  747,  23 
L.  3.  M.  C.  169,  2  Wkly.  Rep.  474,  77  E.  C.  L. 
724,  "  clearly  and  explicitly  stated." 

The  word  "  clearly  "  means  vithont  uncer- 
tainty.— McEvony  c.  Rowland,  43  Nebr.  97, 
100,  61  N.  W.  124. 

18.  Century  Diet. 

"  By  '  clearness  and  certainty '  is  meant, 
generally,  that  there  must  be  sufficient  posi- 
tive facts  shown  to  take  the  matter  without 
the  realm  of  conjecture  and  presumption.' 
Marshnl!  r.  Fleming.  11  Colo.  App.  515,  S3 
Pac.  620,  621  ieiting  1  Perry  TrusU,  I  137]. 
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Pope  Clement  V,  made  by  order  of  John  XXII,  his  encceeeor,  wJio  pnblished  it 
is.  laiT." 

CLEMEKT'S  IMH.     An  inn  of  chsncepy  » 

CLENGE.  In  old  Scotch  law,  to  clear  or  acquit  of  a  criminal  chai^.  Liter- 
ally, to  cleanse  or  clean.*' 

CLEP  and  call.  In  old  Scotch  practice,  a  Bolemn  form  of  words  prescribed 
by  law,  and  used  in  criminal  cases,  as  in  pleas  of  wrong  and  unlaw." 

CLEPTOB.     A  rogue  or  thief." 

CLEB.     A  Clerk,"  a.  v. 

CLERQT.  In  Engliali  law,  that  division  of  the  people  which  comprehends  all 
persons  in  holy  orders,  and  in  ecclesiastical  offices,  as  distingniehed  from  the  laity ."^ 
TLe  whole  body  of  clergymen  or  ministers  of  religion.  Also  an  abbreviation  foV 
"benefit  of  clergy."" 

CLBBGTABLE.  In  old  English  law,  admitting  of  clergy,  or  benefit  of  clergy. 
A  clero^able  felony  was  one  of  that  class  in  which  clergy  was  allowable."  (See, 
generally.  Criminal  Law.) 

CLERGTVAH.  a  member  of  the  Clerot,"  q.  v.  (Olereyman :  In  General, 
see  Rklioiods  Socikties.  Privileged  Communication  to,  see  Libel  amd  Slandek  ; 
"Witnesses.) 

Clerical.  Pertaining  to  clergymen  ;  or  pertaining  to  the  office  or  labor  of 
a  Clkrk,"  q.  v. ;  of  or  pertaining  to  a  clerk,  writer  or  copyist,  as  "  clerical  errors."  " 
(See  Clerical  Error.) 

CLEBICALE  PBIVILEQIDM.  In  old  English  law,  the  clerical  privilege;  the 
privilege  or  benefit  of  clergy,"     (See,  generally,  Cbiuinal  Law.) 

CLEBICAL  EBBOB.  a  mistake  in  copying  ;*'  a  mistake  in  copying  or  tran- 
scribing a  written  instrument ;"  a  mistake  in  copying  or  writing;  the  mistake  of 
a  clerk  in  writing ; "  error  made  by  a  clerk  or  by  a  transcriber,"  (Clerical  Error : 
In  Acknowledgment,  see  Acknowledombnts.  In  Appellate  Proceeding,  see 
Appeal  and  Esrob.  In  Judgment,  see  Judoments.  In  Pleading,  see  Pi.eai>- 
iNo.  In  Process,  see  Fbocbss.  In  Taxation  Proceeding,  see  Taxation.  See 
also,  generally,  Ahenduent/) 

CLEBICAL  TOHSDBE.      The  having  the  head  sliaven,  which  was  formerly 

Culiar  to  clerks,  or  persons  in  orders,  and  which  the  coifs  worn  by  Serjeants  at 
are  supposed  to  have  been  introduced  to  conceal." 

19.  Black  L.  Dkt.  a  service  that  involves  writing.     The  Lettoi^ 

Sa  BUck  L.  Dirt.  Carrier  Cases,  27  Ct.  a.  244,  254. 

81.  Blade  L.  Dirt.  31.  Black  L.  Diet. 

S3.  Black  L.  Diet.  38.  Whartoa  L.  Diet,  [quoted  in  Leonis  v. 

23.  Jacob  L.  Dirt.  Lefflngwell,  126  Cat.  SOfl,  372,  58  Pac.  940]. 

Hi.  Banill  L.  Diet.  33.  Eapalje    &    L.    L.    Diet,     [quoted    is 

85.  Burrill   L.  Diet.   Imting   1   Bl.  Comm.  leoniH  t>.   LefflngweU,   126  Cal.   369,   372,  68 

»76].  Pac.  B40]. 

S6.  BUck  Jj.  Diet.  34.  Black   L.   Diet,    [quoted   in   Leonis   o. 

87.  Burrill   L.  DieL   leiting  4  BI.  Comin,  T^etlingwell.  ISA  Cal.  360,  372,  SB  Pac.  640] ; 

J71,  373].  Standard  Diet,  [quoted  in  Matter  of  Stewart, 

28.  Century  Diet.  24  N.  Y.  App.  Div.  201,  213,  48  N.  Y.  SuppL 

89.  Black  h.  Dirt.  BfiT]. 

Tbe  wend   "clerical"   as  employed   in   tlie  35.  Imperial   Diet,    [quoltid   in   Matter   of 

(Utute,  to  designate  a  kind  of  help,  haa  no  Stewart,   24   N.   Y.   App.   Div.   201,   213,   48 

Kty  dellnite  meaning.     Beam  v.  Jenninga,  S6  N.  Y.  Suppl.  057]. 

}{.  C.  82,  S4.  2  S.  E.  246.  "Clerical  and  otbei  defects"  under  aUtute 

By  'derical  as>iat«nc«"  is  meant,  not  ofB-  see  Duaneaburgb  c.  Jenkins,  40  Barb.  (N.  Y.) 

ritl  assistanoe,  but  such  as  aid  in  the  eier-  674,  584. 

rise  of  oHcial  authori^  by  the  Secretary  of  For  diatinctioii  between  a  clerical  mittake 

State    to    himself    sueh    as    writing    letters,  and    an   eironeoiis   judgment    see   Villera   v. 

miking  entries  of  record,  copying  grants  and  Parry,    1    Ld.   Raym.   547,      "  Clerical   errors 

the  like  service.    Beam  e.  Jennings,  S6  N.  C.  are  mentioned   [in   a  statute]  to  distinguish 

B2.  S4,  2  S.  K.  246.  them  from,  and  exclude  errors  of  substance, 

30.  Century   Diet,    [quoted    in   Matter   of  of  judgment,  or  of  law."    Bermance  v.  Ulster 

Steirart,  24  N.  Y.  App.  Div.  201,  213,  48  N.  Y.  County,  71  N.  Y.  481,  486. 

flowL  8B7I.  86.  Burrill   L.   Diet,   [oiting  I   Bl,  Comm. 

nttenn  "clerical  wayiu"  strirtly,  meana  24,  note  t;  4  Bl.  Comm.  367]. 
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CLERICE—  CLERK 


CLERICK.     All  old  form  of  clert,  closely  following  the  I^tin  Clebicus,"  q.  «_ 

CLEBICO  ADHITTENDO.  a  writ.  More  nenally  called  ADMrrrBHDo  Clgbicii, 
q.  V. 

CLERICO  CAPTO  per  STATDTDH  MERCATORUM.  a  writ  for  the  delivery  of  a 
clerk  oat  of  prison,  who  wae  taken  and  incarcerated  upon  the  breach  of  a  statute 
merchant* 

CLEBICO  CONVICTO  COKHISSO  QAOLS  IN  DEFECTU  ORDIKABII  DELIBEBANDO. 
An  ancient  writ,  that  lay  for  the  delivery  to  his  ordinary  of  a  clerk  convicted  of  ful- 
ony,  where  the  ordinary  did  not  challenge  liitn  according  to  the  privilege  of  clerks." 
'  CLEBICO  INFRA  SACROS  OBDINES  CONSTITDTO,  NON  ELIGENDO  IN  OFFICIDH. 
A  writ  directed  to  those  who  had  thrnst  a  bailiwick  or  other  otfice  upon  one  iit 
holy  orders,  charging  them  to  release  him.*" 

CLERICUS.  a  Cleek,  q.  V, ;  *'  a  Cleeotman,*'  q.  v.  In  the  Roman  law,  a 
minister  of  religion  in  the  Cliristian  chnrcli ;  an  ecclesiastic  or  priest.*' 

Clerk.  In  ecclesiastical  law,  a  person  in  holy  orders ;  a  Cleroyuan,  q.  v. ;  an 
individual  attached  to  the  ecclesiastical  state,  and  who  has  the  CrxKicAL  Tonscke,** 
q.  v.  In  practice,  an  officer  of  a  court  who  keeps  its  minutes,  or  records  its  pro- 
ceedings, and  has  the  custody  of  its  records  and  seal ;"  the  clerk  of  the  court;* 
one  employed  in  the  use  of  tiie  pen  in  an  office,  public  or  private,  for  keephig 
records  and  accounts,  as  the  clerk  of  a  court. '^  In  commercial  law,  one  employed 
to  keep  records  and  accounts ;  a  scribe,  penman  or  accountant;*"  one  employed 
to  write  orders,  letters,  despatches,  public  or  private  papers,  records,  and  the  like; 
an  official  scribe,  aniannenais,  or  writer;"  one  employed  in  an  office,  public  or 
private,  for  keeping  records  or  accounts,  whose  business  is  to  write  or  i-egister,  in 
proper  form,  the  transactions  of  the  tribunal  or  Ixxiy  to  which  he  belongs;*  an 
assbtant,  a  subordinate;"  an  assistant  employed  to  aid  in  any  business,  mercan- 

37.  Bun-ill  L.  Diet. 

38.  Black  L.  Diet. 
89.  Black  L.  Diet. 

40.  Bl&ck  L.  Diet. 

41.  BtuTill  L.  Diet. 
4S.  Buirill  L.  Diet. 
A  £cneral  teim,  including  bUfaope,  priests, 

deaoonB,   and  others  of  inferior  order.     Bur^ 
riil  L.  Diet. 

43.  BurriU  U  Dirt. 

44.  Black  L.  Diet,  [ciling  4  Bl.  Comm. 
366,  367]. 

The  distinction  is  made  between  a  laj  and 
eccleaiaBtical  cletk  in  U.  S.  v.  MeCormiek, 
I  Cranch  U.  C.  (U.  S.)  593,  26  Fed.  C«8.  No. 
15,663.  where  it  is  said  "  that  a  clerk,  in  the 
technical  language  of  the  law,  means  an  or- 
dained minister  of  religion."  In  the  dissent- 
ing opinion,  "  it  has  been  held  that  the  u'ord 
'  clericua '  shows  sufficiently  that  the  party 
was  within  holy  orders,  although  the  word 
'  clerk '  is  not  used  in  the  statute,  Tlie  word 
'  clerk  '  then  being  equivalent  to,  and  descrip- 
tive of,  clergymen  in  England  where  there  are 
various  grades  of  clergy  with  various  privi- 
leges and  cniolunients,  some  sinecures,  others 
with  cures." 

45.  Burrill  L.  Diet,  [quoted  in  Peterson  c. 
Stat.-,  45  Wis,  535,  540]. 

4e.  Webster  Diet,  [quoted  in  State  v.  Cur- 
rie,  3  N.  D.  310.  55  N.  W.  658]. 

The  word  "clerk"  added  to  the  name  of 
the  officer  means  that  he  is  the  clerk  of  the 
court  in  which  the  proceeding  ib  pending. 
Wctmore  f.  Marsh,  81  Iowa  677.  680,  47 
N.  W.  1021  [citing  Ewing  l\  Folsom,  67  Iowa 
66,  24  N.  W.  585;  Finn  c.  Roee,  12  Iowa  585]. 


47.  Union  Dime  Sav.  Inst  t,  Neppert.  J 
N.  Y.  Suppl.  797,  600,  21  N.  V.  St.  723.  per 
Brady,  J.,  in  dissenting  opinion  [qtioling  Web- 
ster Diet.,  and  citing  Bouvier  L.  Diet. : 
Jacob  L.  Diet.;  Stomioutb  Diet.;  Worcester 
Dirt.]. 

48.  Webster  Diet,  [qtioted  in  Griffin  r. 
Corj-don,  19  Ky.  L.  Rep.  1872,  44  S.  W.  829; 
State  V.  Currie,  3  N.  D.  310,  55  N.  W.  S.Wr 
In  re  Seanlan,  97  Fed.  26,  27,  3  Am.  Bankr. 
Rep.  202] . 

49.  Webster  Diet,  [quoted  in  StJtU  r.  Cur- 
rie, 3  N.  D.  310,  55  N.  W.  868). 

The  term  is  used,  in  Ita  popular  tense,  si> 
denoting  one  whose  duties  are  clerical,  snd 
they  may  be  very  various.  People  v.  Board  of 
Fire  Corn'ra.  73  N.  V.  437,  442  [citing  Bou- 
vier  L.  Dirt.]. 

BO.  Bouvier  I*  Dirt,  [quoted  in  In  re  .ap- 
propriations, 25  Nehr.  662,  660,  41  N.  W.  643; 
People  r.  Board  ot  Fire  Com'rs,  73  N.  Y.  437, 
443  {quoted  in  People  c.  Board  of  Fire 
Com'rs,  23  Hun  (N.  Y.)   317,  320)]. 

Some  clerks,  however,  have  little  or  no 
wnting  to  do  in  their  offices,  ns  the  clerk  of 
the  market,  whose  duties  are  confined  chieflj 
to  superintending  the  markets.  This  is  a  rom- 
mon  use  of  the  word  at  the  present  day,  and 
it  is  also  a  very  ancient  signification;  being 
derived,  probably,  from  the  office  of  the  cifri- 
cos,  who  attended,  among  other  duties,  to  thi? 
provisioning  the  king's  household.  Bouvier  L 
dirt,  [quoted  in  In  re  Appropriations,  S5 
Kebr.  862,  669,  41  N.  W.  643,  645]. 

51.  Worcester  Dirt,  {quoted  in  Dcmarssi 
1-.  New  York,  42  Barb.  (N.  Y.)  198,  IM],  cnn- 
atruing  the  charter  of  the  city  of  NeMf  York. 
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tile  or  otherwise,  subject  to  the  advice  iind  direction  of  his  employer ;  **  an  asaiet- 
ant  in  a  shop  or  store  who  sells  goods,  keeps  accounts  'i^  a  person  in  the  employ 
of  s  merchant,  who  attends  to  any  part  of  his  business,  while  the  merchant  him- 
self superintends  the  whole ;  or  a  person  employed  in  an  office  to  keep  acconnta 
or  records ;  **  one  who  hires  his  services  to  an  employer  at  a  fixed  price,  under  a 
etipnlution  to  do  and  perform  some  specific  duty  or  labor,  which  requires  the 
exercise  of  skill ; "  one  who  is  employed  in  a  shop  or  warehonse  to  keep  records 
or  accounts;  one  who  is  employed  by  another  as  a  writer  or  amanuensis.^  (Clerk  : 
As  Abstracter,  see  ABSTRAars  of  Title,  Book  Entries  by,  see  Evidence. 
ELn))ezzIement  by,  see  Ehbezzlembnt.  In  Private  Employment,  see  Master 
AND  Servant;  Peincipal  and  Agent.  In  Public  Service,  see  Officers.  Of 
Attorney,  see  Attorney  ahd  Client.  Of  City,  see  Municipal  Corporations. 
Of  Connty,  see  Countiks.  Of  Court,  see  Clerks  of  Courts.  Service  of  Process 
On,  see  Pbocess.) 


93.  Rapalje  A  L.  L.  Diet,  [quoted  va  Hand 
f.  Cole,  88  Teun.  400,  405,  12  S.  W.  922,  7 
L  K.  A.  S(t]. 

The  oiigiiul  meuiiiig  of  the  woid  "  cleik  " 
hu  become  so  eolsTged  that  in  modern  usage 
it  nuj  include  a  Balesmau  in  a  retail  store. 
It  csiiDot,  hoverer,  be  extended  to  inctudc  one 
■hoae  bosinesa  ia  t«  travel  and  eecure  cus- 
lamero,  and  whose  compensation  is  by  com- 
missions on  sales  effected  b;  or  through  him. 
Such  a  person  is  not  an  assistant  in  the  store 
oT  business  of  his  emplojer.  He  ia  not  em- 
ployed to  keep  accounts,  or  to  assist  in  the 
OoK  at  elaewbere  in  the  management  of  the 
business.  Mulholland  r.  Wood,  166  Pa.  St. 
4S6.  31  Atl.  246  icited  in  /»  re  Greenewald, 
n  Fed.  705,  3  Am.  Bankr.  Rep.  69S].  And 
see  Slate  r.  Chapman,  35  La.  Ann.  75,  76; 
Weems  r.  Delta  Moto  Co.,  33  La.  Ann.  973, 
Bii;  Witmer  v.  Miller,  12  Pa.  Co.  Ct.  363; 
Hind  e.  Cole,  88  Tenn.  400,  405,  12  S.  W.  922. 
7  L.  It.  A.  96. 

An  employee  who  attends  to  aalea  no 
firtber  than  merely  delivering  goods  manu- 
Isctured,  and  keeping  a  memorandum  of  the 
ilellTer;  for  a  temporary  purpose,  is  not  a 
cleric  vithin  the  meaning  of  the  rule,  requir- 
ing proof  of  the  original  entries.  Sickles  c 
Slather,  20  Wend.  (N.  Y.)  72,  32  Am.  Dec. 
S21. 
A  person   employed  upon    commission   to 

travel  for  orders  and  to  collect  debts,  is  a 
clerk  within  the  30  Geo.  Ill,  c.  85,  although  he 
is  employed  by  many  different  houses  on  each 
journey,  and  pays  his  own  expenses  out  of  his 
cammiasion   on   each   journey,   and   does   not 

li>e  with  any  of  his  employers,  nor  act  in  any 
of  their  counting  houses.    Rex  c.  Carr,  R.  t  R. 

148.    See  also  Reg.  r.  Bowers,  L.  R.  1  C.  C. 

41.  44;  Rex  e.  Squire,  R.  k  R.  260,  2  SUrk. 

319,  3  E.  C.  L.  43B. 
93.  Webster   Diet    [quoted   in    fVitmer   o. 

Miller,  12  Pa.  Co.  Ct.  363,  304;  Hand  v.  Cole, 

88  Tenn.  400,  405,  12  S.  W.  B22,  7  L.  K.  A. 

M]. 
H.  Bouvier   L.   Diet.   Iquoied  in  Hand  V. 

Cok,   BS   Tenn.   400,   406,    12    S.    W.   922,   7 

L  E.  A.  06] . 
The  leading  and  essential  difference  between 

(  rleik  ind  a  broker  is  that  the  former  hires 

hii  services  exclusively  to  one  person,  while 

the  latter  is  employed  to  make  bargains  and 


contracts  between  other  persons  in  matters  of 
trade,  commerce  and  navigation.  Tete  C 
Lanaux,  45  La.  Ann.  1343,  1346,  14  So.  241. 

55.  Tete  i\  Lanaux,  45  Ia.  Ann.  1343,  1346, 
14  So.  241. 

56.  Century  Diet,  [quoted  in  fn  r«  Scanlan, 
07  Fed.  26,  27,  3  Am.  Bankr.  Rep.  202]. 

Sometime*  aynonymons  with  "  secretary." 
—  GrifBn  v.  Corydon,  19  Ky.  L.  Rep.  1872,  44 
S.  W.  629;  Jones  p.  Lucas  County,  11  Ohio  ■ 
Cir,  Ct.  136,  5  Ohio  Cir.  Dec.  132;  Webster 
Diet,  [quoted  in  SUte  c.  Currie,  3  N.  D,  310, 
65  N.  W.  868]. 

Distinsulahed  from  "  employee  "  {People  c. 
Gobs,  etc.,  Mfg.  Co.,  99  111.  365,  361.  But  see 
Lewis  (T.  Fisher,  SO  Md.  139,  30  Atl.  008,  46 
Am.  St.  Rep.  327,  26  L.  R,  A.  278),  "em- 
ploye" and  "workman"  [In  re  Greenewald, 
09  Fed.  705,  3  Am.  Bankr.  Rep.  696),  "la- 
borer" (Oliver  V.  Maoon  Hardware  Co.,  68 
Qa.  249,  251,  26  S.  E.  403,  58  Am.  St.  Rep. 
300),  '"secretary  and  superintendent'  of  a 
corporation"  {The  Short  Cut,  6  Fed.  830), 
"  stenographer "  ( fn  re  Appropriations,  25 
Nebr.  662,  6B3,  41  N.  W.  643  [quoting  Bou- 
vier  L.  Diet.;  Webster  Diet.]),  and  "superin- 
tendent of  a  mine  "  (Cocking  f>.  Ward,  (Tenn. 
Ch.  1898)  48  S.  W.  287). 

Attorney  at  law  is  not  a  clerk.  Lewis  v. 
Fisher,  80  Md.  139,  30  Atl.  608,  45  Am.  St. 
Rep.  327,  26  L.  R.  A.  278  [died  in  American 
Casualty  Ins.  Co.'s  Case,  82  Md.  535,  34  Atl. 
778,  38  L.  H.  A.  87]. 

Merchant  appraiser  is  not  a  clerk.  Auff- 
mordt  V.  Hedden,  137  U.  S.  310,  11  S.  Ct.  103, 
34  L.  ed.  674. 

One  on  force  for  extingnishinE  fitea  is  not 
a  clerk.  People  t.  Ennis,  7  N.  ¥.  Suppi.  630, 
27  N.  Y.  St.  276. 

Police  surgeon  is  not  a  clerk.  People  v. 
Board  of  Police,  75  N.  Y.  38.  41. 

Traveller  paid  by  commission  and  employed 
to  get  orders  and  to  receive  payments  was 
held  to  be  a  clerk  or  servant,  although  he  was 
at  liberty  to  receive  orders  for  other  persons 
also.  Reg.  e.  Tite,  8  Cox  C.  C.  458,  7  Jur. 
N.  S.  E56,  L.  4  C.  29,  30  L.  J.  M.  C.  142,  4 
L.  T.  Rep.  N.  S.  259,  9  Wkly.  Rep.  654  [cited 
in  Reg.  II.  Hall,  13  Cox  C.  C.  49,  31  L.  T.  Rep. 
K.  S.  883 ;  Reg.  v.  Bailey,  12  Cox  C.  C.  56,  58, 
24  L.  T.  Rep.  N.  S.  477;  E^.  v.  Mayle,  11 
Cox  C.  C.  150]. 
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CLERK  OF  ARRAIGNS.  In  old  English  kvr,  ao  aBsistant  to  tlie  Ci.bbk  or 
As8isE.     His  duties  are  in  the  crown  court  on  circnit.*' 

Clerk  of  assise.  In  old  English  law,  oSicers  who  officiate  as  assocfates  on 
the  circuits.  Tliey  record  all  judicial  proceedings  done  by  the  judges  ou  the 
circuit," 

CLEHK  OF  EHROLLHEHTS.  In  English  law,  the  former  chief  officer  of  tbe 
Engliali  enrollment  office.     He  now  forms  part  of  the  stafE  of  the  central  office* 

Clerkship.  The  period  which  must  be  spent  bv  a  law-«tudent  in  the  ofKce 
of  a  practising  attorney  before  admission  to  the  bar.  In  old  English  practice,  ilie 
art  of  drawing  pleadings  and  entering  them  on  record  in  Latin,  in  the  ancient 
coort  hand  ;  oUierwise  called  "skill  of  pleading  in  actions  at  the  common  law."" 
(See,  generally,  Attobnbt  and  Cuent.) 

B7.  Black  L.  Diet.  ooeupation  in  and  aboot  tbe  attomey'B  busi- 
B8.  Black  L.  Diet.  ness  and  under  his  control.  The  service  is  to  be 
66.  Black  L.  Diet.  rendered,  not  solely  and  mainly  by  the  study 
60.  Black  L.  Diet.  of  law-booke,  but  chiefly  by  attending  to  tbe 
A  derkaliip  to  an  attoiney  importa  the  of-  vork  of  tlie  attorney  under  his  direction.  Mat- 
flee  of  aa  uaiatant  to  an  attorney,  an  aetoal  ter  of  Dnim,  43  N.  J.  L.  369, 39  Am.  Rep.  600. 


Digitized  byGoOgIC 


CLERKS  OF  COURTS 

Bt  Edwaxo  a.  Chaiohill,  Jb. 

I.  DEFINITION  AND  NATUHE  OF  OFFICE,  IM 
IL  CREATION  AND  ABOUTION  OF  OFFICE.  l«r 

A.  Creation,  196 

B.  Abolition,  196 

m.  APPOINTMENT  OR  EUCTIOK,  197 

A.  In  General,  lOT 

B.  Appointmetit  hy  De  Fade  Court  or  Judge,  196 

C.  To  Fill  Vacaneu,  198 

1.  In  General,  IW 

2.  Eciatence  of  Vacanetf,  199 

D.  De  Facto  Clerks,  900 

E.  Title  to  and  Posseanon  of  Ogice,  300 
IT.  EUGIBIUTT  AND  QOAUFICATIOM.  900 

A.  Eligihility,  300 

B.  Qualification,  201 

1.  In  General,  301 

2.  Official  Bonds,  Ml 

a.  Necessity,  301 

b.  Form  and  Sufficiency,  201 
T.  TERM  OF  OFnCE,  303 

A.  In  General,  302 

B.  Of  One  Elected  or  Appointed  to  Fill  Vacancy,  209 
0,  folding  Over  Until  Successor  Qualifies,  308 

TI.  RESIGNATION,  SUSPENSION,  OR  REMOVAL,  308  , 

A.  Resignation,  203 

B.  Suspension,  201 

C.  Removal,  204 

1.  Power  to  Remove,  204 

2.  Gro^mda  of  Removal,  201 

a.  In  General,  204 

b.  Necessity  For  Corrupt  Motive^  308 
8.  Procedure,  206 

a.  In  General,  306 

b.  Review  of  Proceedings,  908  » 

TU.  Compensation.  206 

A.  Dependent  Upon  Statute,  206 

1.  In  General,  aoe 

2.  Statutes  Strictly  Construed,  208 
8.  Fees  For  Particular  Services,  308 

4.  Services  Rendered  Joint  Parties  or  in  Consolidaied  Causes,  213 

5.  Salary,  318 

B.  Who  Zi^aU,  214 

1.  The  Public,  2U 

2,  Private  Individuals,  31B 

C.  When  Payable,  315 

1.  In  General,  215 

2.  Right  to  Demand  Prepayment,  219 
[IS]  ise 
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D.  Proceedingt  to  Recover  Fees  or  Salary,  S17 

1.  Against  the  Public,  S17 

2.  Against  Parties  For  W^^m  Services  Rendered,  81b 

E.  Forfeiture  of  Fees,  319 

F.  Power  to  Alter  Compensation  During  Term^  219 
VIII.  POWERS  AND  DUTIES,  219 

A.  General  Principles  Ajtplicable,  319 

1 ,  Obligation  to  Perform  Duties,  219 

3.  Time  ^  Perform  an^,  SSO 

3.  Place  of  Performance,  830 

4.  Effect  of  Interest  in  Proceeding,  WO 

B.  Particular  Powers  and  Duties,  381 

1.  In  Oeneral,  221 

2.  To  Make  and  Keep  Rea>rds,  222 

a.  Duty  to  Record  Court  Proceedings,  323 

b.  Duty  to  Preserve  Records,  223 

3.  To  Certify  Records,  Etc.,  233 

4.  To  Administer  OatAs,  884 
6,  To  Purchase  Supplies,  224 

6.  To  Receive  and  Keep  Money,  234 

a.  Official  Capacity  to  Receive  Money,  884 

b.  Control  and  Dtabursement  of  Funds,  224 
C.  Duty  to  Account,  286 

7.  Judicial  Powers,  227 

a.  In  the  Absence  of  Statute,  227 

b.  Where  Conferred  by  Statute,  238 

{i\  In  General,  228 
(ii)  Constitutionality  of  Statutes,  238 
IX.  LlABILITIBS,  228 

A.   Civil  liability,  328 

1.  For  Negligence  or  Misconduct,  228 

a.  In  General,  228 

b.  Instances  of  Liability,  229 

(ij  In  General,  229 
(ii)  Approving  Insufficient  Rond,  281 

c.  Limitations  of  Liability,  282 

(i)  In  General,  233 

(ii)  Where  No  Duty  iTtrposed  by  Law,  233 
fiiij  Where  Ko  Injury  Results,  888 

(it)  Wltere    Plaintiff    Guilty    of    Contributory    Negli- 
gence, 388 

d.  Fktent  and  Duration  of  Sureties  Liability,  238 

(i)  In  General,  238 

(nS  ^ect  of  Giving  New  Rond,  884 
^iii)  Duties  Added  After  Execution  of  Rond,  234 
(ivj  Acts  Done  Before  Giving  of  Rond,  884 

(v)  Acts  Done  After  Expiration  of  Term,  834 

2.  Lud>iltty  For  Ft^uls,  285 

a.  Nature  of  Liability,  333 

(i)  For  Funds  Ileld  by  Virtue  of  Office,  285 

(a)  In  General,  885 

(b)  When  Funds  Held  in  Official  Capaeity,  286 
(n)  For  Funds  Held  in  Private  Capacity,  837 

b.  Extent  of  Liahility,  888 

(ll  In  General,  238 
(ii)  For  IiUerett,  288 
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8.  I'roceedings  to  Enforce  Liahility^  280 

a.  Actions  For  Damages,  239 

(r)  Who  May  Sue,  239 

(aJ  In  General,  389 

(b)  In  Whose  Name  Action  Brought  on  Sond,  340 
(ii)  DecUiration,  Petition,  or  Complaint,  240 
fill)  Plea  or  Answer,  342 
(ivl  Evidence,  248 
(t)  Trial,  248 
(vi)  Damages,  848 
(vii)  Judgment,  343 

b.  Summary  Proceeding,  S44 

c.  PeruUties,  344 
B.  Criminal  liability,  24S 

1.  In  General,  845 
3.  Indictment,  24S 
X  DEPDTT  CLERKS,  247 

A.  Appointment,  247 

1.  Power  to  Appoint,  247 

2.  Sufficiency  of  Appointment,  347 

a.  /n  General,  247 

b.  i>e  ^acio  Deputies,  247 

B.  Eligihility  and  Qualification,  248 

1.  Eligibility,  248 

2.  Qualification,  248 

C.  CfawtpCTwaiitwt,  248 

D.  Powers  and  Duties,  348 

1.  Ministerial  Acts,  248 

2.  Judicial  Functitms,  250 

3.  ^  TTAose  Name  Deputy  Should  Act,  S50 
£.  Ziabilities,  251 


For  Matters  Relating  to : 

Acknowledgmeitt  Before  Clerk,  eee  Acknowledoments. 

AdmiBeion  to  Bail  by  Clerk,  see  Bail. 

Aftidavita  Taken  by  Clerk,  see  Affidavits, 

Allowance  of  Appeal  by  Clerk,  see  Appbal  and  Error. 

Approval  of  Bond  by  Clerk,  see  Appeal  and  Error;  Attacuhbnt;  and 

'    tlie  lite. 

Clerk  as: 

Abstracter,  see  Abstracts  of  Title. 

Assignee,  see  Assiqnmekts  For  Benefit  op  Creditors. 

Obb'gee  or  Snrety  on  Bond,  see  Appeal  and  Error. 

Profote  Judge,  see  CocR-re ;  Executors  and  Administrators. 

Register  of  lieeda,  see  Keoisters  of  Deeds. 
Delivery  of  Award  to  Clerk,  see  Arbitration  and  Award. 
Deposit  With  Clerk,  see  Deposits  in  Codrt. 

Dnty  of  Clerk  on  Removal  of  Canse,  see  Removal  of  CAnsBS ;  Tbnub. 
Entry  of  Appearance  by  Clerk,  see  Appearances. 
Entry  of  Judgment  by  Clerk,  see  Jddqments. 
Extortion,  see  Extortion. 

Improper  leenance  of  License  by  Clerk,  see  Mabbiage. 
Issuance,  by  Clerk,  of  : 

Attacbinent,  see  Attachment. 

Certiorari,  see  Certiorari. 

Execution,  see  Exeogtions. 
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For  Matters  Relating  to  —  {eontinu^) 
Issuance,  by  Clerk,  of — {continued) 

Writ  of  Assistance,  see  Absistancb,  Whtt  of. 

Writs  Generally,  see  Criuimal  La.w  ;  Fbocess. 
Payment  to  Clerk,  see  DEPoerrs  ra  Court  ;  Judovbht. 
Taxation  of  Costs  by  Clerk,  see  Admibaltv  ;  Costs. 

I.  DEFINITION  AND  NATURE  OF  OFFICE. 
A  clerk  of  court  is  an  officer  of  a  court  of  justice  who  has  charge  of  the 
clerical  part  of  its  business,  who  keeps  its  records  and  seal,  issues  process,  enters 
judgments  and  orders,  gives  certitied  copies  from  the  records,  etc.'  The  office  of 
cterK  of  court,  although  soineCimes  endowed  with  certain  judicial  attributes,*  is 
essentially  a  ministerial  office,*  and  it  is  iu  no  way  necessary  to  the  existence  of  a 
court,* 

II.    CREATION  AND  ABOLITION  OF  OFFICE. 


A.  Cpeatlon.  Authority  to  a  legislature  to  establish  a  court  neceasarily 
includes  tlie  power  to  provide  for  a  clerk  and  to  define  liis  duties ;'  and  the  fact 
that  tlie  clerk  of  another  court  has  been  for  several  years  allowed  to  perform  the 
duties  and  receive  the  etnuluments  incident  to  the  clerksliip  of  a  newly  established 
conrt  will  not  deprive  the  legislature  of  power  to  establish  a  separate  office  of 
clerk  of  the  latter  court.*  Matters  regarding  the  creation  of  the  office  usually 
depend  upon  constitutional  and  statutory  provisions.' 

B.  Abolition.    Where  a  court  is  abolished  the  office  of  clerk  falls  with  it." 


1.  Black  L.  Diet. 

2.  See  infra,  VIII,  B,  7. 

3.  (Je(rrgia.—  l.uthe:T  v.  Banks,  111  Qa.  374, 
30  S.  E.  826. 

Indiana. —  Gregory  v.  State,  94  Ind.  394,  4B 
Am.  Kep.  162. 

Kaneaa.—  In  re  Terrill,  52  Kan.  29,  34  Fae. 
4S7,  39  Am.  St.  Rep.  327. 

Minnetoia. —  Nelson  Lumber  Co.  f.  McKin- 
noa,  61  Minn.  219.  63  N.  W.  630. 

Jf uaouri.— State  v.   Bav-en,  41  Mo.  217. 

Origin  of  term. —  Blacketone  R'ves  tbe 
origin  of  tbe  term  aa  follows:  "The  clerg]', 
in  particular,  as  they  then  engrossed  almost 
every  other  branch  of  learning,  so  (like  their 
predecessors  the  British  Dnuds)  the;  were 
peculiarly  remarkable  for  their  proficiency  in 
the  study  of  the  law.  Stilttis  cleriou*  nui 
oausuftcua  (No  clergyman  who  is  not  a  law- 
yer also),  is  the  character  given  of  them  soon 
after  the  con9uest  by  William  of  ilalmea- 
bury.  The  judges,  therefore,  were  usually 
created  out  of  the  sacred  order,  as  was  like- 
wise the  case  among  the  Normauej  and  all 
the  inferior  offices  were  supplied  by  tbe  lower 
clergy,  which  has  occaaioned  their  successors 
to  be  denominated  clerks  to  this  day."  1  BL 
Comm.  17. 

4.  Mealing  c.  Pace,  14  Ga.  696. 

0.  £tr  p.  Kiburg,  10  Mo.  App.  442. 

e.  White  V.  Murray,  126  N.  U.  153,  3S  S.  £. 
S66. 

As  to  title  to  and  poueailoii  of  office  gen- 
•rally  see  infra.  111,  E. 

T.  Foi  constractiosa  of  partlctilai  statntM 
MS  the  following  cases;  People  v.  Durick,  20 
Cal.  64  (under  the  California  act  of  1861 
county  recorder  entitled  to  office  of  probate 
elerk)  ;  SUU  c.  Gilbert,  51  Ga.  224  ((Jeorgia 


act  of  Feb.  6,  1873,  operated  to  repeal  sec- 
tion 7  of  the  Georgia  act  of  Aug.  24,  1872)  ; 
Edwards  c.  Dupuy,  21  La.  Ann.  S9i;  Uawley 
c.  Barlow,  21  La.  Ann.  563  (both  holdiog 
the  Louisiana  act  of  1369,  No.  110,  to  be 
constitutional]  ;  French  f.  Com.,  7B  Pa.  St. 
330  (construing  Fa.  Const.  (1874),  art  5, 
!  22). 

As  dependent  on  population  of  comity. — 
Where,  by  statute,  the  existence  of  the  office 
depends  upon  the  population  of  the  county, 
the  fact  that  the  county  attains  the  require! 
population  does  not  authorize  an  immediate 
election.  The  office  is  to  be  filled  at  the  next 
regular  election.  State  f.  Long,  17  Nebr. 
E02,  23  N.  W.  337;  State  c.  Whittemore,  II 
Nebr.  175,  9  N.  W.  93;  State  v.  SUuffer,  II 
Nebr.  173,  8  N.  W.  432;  State  c.  SteulTer. 
10  Nebr.  506,  8  N.  W.  604 ;  Watkina  c.  Ven- 
able,  99  Va.  440.  3  Va.  Supreme  Ct.  Rep.  329, 
39  S.  E.  U7.  But  ft  county  whose  population 
has  reached  the  required  numbeT  more  than 
thirty  days  before  a.  general  election  can 
elect  a  clerk,  notwithstanding  it  was  leas 
when  the  last  census  was  taken.  State  V. 
Long.  17  Nebr.  502,  23  N.  W.  337. 

8.  French  v.  Com.,  78  Pa.  St.  339. 

As  to  lemoval  from  office  see  infra,  VI,  C. 

Nevada  —  Clerk  of  supreme  court.—  Ner. 
Const,  art.  4.  |  32,  as  amended  Jan.  17,  1889, 
did  not  abolish  the  office  of  clerk  of  the  su- 
preme court.  State  v.  Ia  Grave,  23  Nev.  373, 
48  Pac.  674. 

South  DokoU  —  Diitrict  court  clerk.— The 
office  of  clerk  of  the  district  court  being  abol- 
ished by  the  adoption  of  the  state  constitu- 
tion, and  that  of  clerk  of  the  circuit  court 
being  newly  created  thereby,  tbe  incumbent 
of  the  former  office  is  not  entitled  to  hold 
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And  so,  where  bj  Btiatnte  the  jnrisdiction  of  one  court  is  transferred  to  Rnotlier 
tlie  clerk  of  the  former  ceases  to  have  anj  official  powers,*  unless  the  constitution 
withholds  from  the  l^^latare  the  power  of  depriving  the  clerk  of  his  office.'** 

IIL   APPOIKTHENT  OS  ELECTION. 

A.  In   GenePal*     Upon   pArticuItu*  constitutional    and  Btstntory   provisions 

depend  moet  questionB  relating  to  tUe  election"  or  appointment  of  clerks  of 

court."     In  the  ahsence  of  anything  to  the   contrary   in   the   conetitutiun  the 

subject  may  properly  be  regnlated  by  the  legislature,**  but  where  the  constitation 

either  that  or  the  latter,  under  S.  D.  Ckmat. 
art.  2S,  t  4,  providing  that  certain  officers 
■hall  continue  to  hold  their  offices  until  su- 
perseded under  the  ciHiBtitution.  DriscoH  c. 
Jones,  1  S.  D.  8,  44  N.  W.  726. 

9.  B(^r  c.  Fowler,   1  Wa«h.  Terr.  101. 
Saw— Ot  of  taperMdAd  deik.- —  The  clerk 

of  the  court  to  which  the  jurisdiction  ia 
traaafeired  usually  succeeds  to  the  powers, 
datiet,  emoluments,  and  liabilities  of  the 
clerk  of  the  superseded  court,  Adams  c. 
CuUight,  G3  111.  361;  Bfl^e  c.  Porter,  46  111. 
JlSi  People  V.  ThuTher,  13  lU.  564. 

10.  Wilson  V.  Jordan,  124  N.  C.  683,  33 
S.  E.  139,  where  it  was  held  to  be  beyond  the 
pmcer  of  the  legislature  to  deprive  a  clerk  of 
his  office,  where  the  office  itself  continued  to 

Conatiitiitioii  iperifTing  groiuida  of  removal. 
—  I'nder  a  constitution  providing  that  "  each 
court  shall  appoint  its  own  clerk,  who  shall 
hold  his  office  during  good  behavior,  but  shall 
be  removable  therefrom  for  iwgleet  of  duty, 
or  misdemeanor  id  office,  by  the  supreme 
court";  and  providing  no  other  grounds  of 
removil,  an  act  of  the  legislature  abolishing 
the  oflice  of  clerk  of  the  probate  court,  and 
directing  the  judge  of  that  court  to  perform 
the  duties  required  of  the  derii,  was  neld  to 
be  unconstitutional  and  void.  Runnels  v. 
SUt^  Walk.    (Miss.)   148. 

The  Pennaylvania  act  of  Feb.  3,  1843,  was 
held  not  t«  violate  Pa.  Const,  art.  6,  \  3. 
Com.  f.  Kline,  1  Pa.  L.  J.  336,  2  Pa.  L.  J. 
Rrp.  323. 

11.  For  coBitTuctions  of  constitutional 
nd  fUtutoir   pioviaions   see   the  following 

Caiifomia. —  People  v.  Haskell,  5  Cal.  357, 
time  of  election  for  clerk  of  the  superior 
court  under  the  amended  charter  of  San  Fran- 

OforjTKi. —  Bonner  U.  SUte,  7  Qa.  473,  time 
ot  electing  clerk  of  the  court  ol  ordinary  un- 
der the  Georgia  act  of  1819. 

ifosiachusetts. — Com.  c.  Mather,  121  Mass. 
C>5.  holding  that  the  amendment  to  article  19 
of  the  Massachusetts  constitution  did  not  ap- 
ply to  district  court  clerks. 

J«i«»o«ri. —  State  t.  Matthews,  B4  Mo.  117, 
T  S.  W.  17,  the  Missouri  art  of  April  2S, 
1878,  superseded  sertion  3  ot  the  scheme  and 
charter  of  1876,  separating  the  city  and 
county  of  St,  Louis. 

Ptnrut/lvania.— tn  re  Barber,  86  Pa.  St. 
392,  construing  constitution  and  statutes  in 
r^ard  to  contested  ekctions. 


Boulh  Carolina. —  State  e.  Sims,  18  S.  C, 
460,  as  to  time  of  holding  election. 

See  18  Cent.  Dig.  tit.  "  Clerks  of  Courts," 

12.  For  coBstmctioni  of  constitutional 
and  statutory  provisions  see  the  following 
cases:  Com.  i-.  Gilland,  0  Gray  (Mass.)  3 
(construing  Mass.  Stat.  (1838), c.  147,  |2); 
People  V.  Flynn,  62  N.  Y.  37fi  (appointment 
ot  clerk  and  assistant  clerk"  of  district  court 
under  N.  Y.  Laws  (1872),  c.  438.  §  I)  ;  /n  ro 
Clerkship,  BO  Fed.  248;  In  re  Mason,  86  Fed. 
145  (both  construing  the  acta  of  congress 
dividing  the  district  of  Iowa  and  providing 
for  officers  for  the  new  district)  ;  Parks  l>. 
Davis,  10  U.  C.  C.  P.  229  (power  of  county 
court  judge  to  appoint  division  court  clerk). 

Under  the  Greater  New  York  charter  a  jus- 
tice of  the  peace  who  was  continued  in  offica 
had  no  power  to  appoint  a  clerk,  Stuber  c. 
Coler,  164  N.  Y.  22,  58  N.  E.  17  [reversing 
4B  N.  Y.  App,  Div.  8B,  63  N.  Y.  Suppl. 
723]. 

Where  the  court  is  empoweied  by  the  con- 
stitution to  make  the  appointment  the  act  is 
deemed  that  of  the  court  and  not  that  of  the 
individuals  comprising  the  court;  and  after 
the  appointment  has  been  made  the  power 
cannot  be  resumed  or  again  exercised  until 
a  vacancy  shall  regularly  occur  ( People  V. 
Mobley,  2  III.  21S)  ;  and  such  appointment  is 
not  affected  by  any  subsequent  change  in  the 
number  of  persons  composing  that  court  {In 
re  Supreme  Ct.  Clerkship,  40  Tei.  1). 

Appointment  in  open  court  —  Risht  to  re- 
scind.— A  clerk  ot  the  court  of  common  pieas 
must  be  appointed  by  the  act  of  the  court,  in 
open  court,  and  the  appointment  must  be  en- 
tered on  the  minutes;  but  an  order  appoint- 
ing a  clerk  may  be  rescinded  before  his  bond 
is  accepted,  the  oath  administered,  etc.  StAto 
f.  Eate,  7  Ohio  134. 

Tennessee  —  Time  of  appointment. —  Un- 
der the  Tennessee  constitution  of  1870  pro- 
viding that  "  officers  appointed  by  the  courts 
shall  be  filled  by  appointment,  to  be  made. 
and  to  take  effect,  during  the  first  term  of 
the  court  held  by  judges  elected  under  this 
Constitution,"  it  was  held  that  where  the 
chancellor  failed  to  appoint  a  clerk  at  the 
first  term  he  could  make  a  valid  appointment 
at  a  succeeding  term.  Matter  of  Baldwin,  7 
Heisk.   (Tenn,)   414.. 

13.  The  Hissiiaippi  act  of  April  ig,  1S73, 
conferring  on  the  governor  power  to  appoint 
a  chancery  clerk  for  a  newly  created  county 
to  continue   in   office  until  the  next  generU 
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iteelf  provides  a  method,  that  governs,  and  a  statate  attempting  to  provide  a 
diSerent  method  is  void.'* 

B.  Appointment  by  De  Facto  Court  or  Ja^re<  Since  the  acta  of  a  de  facto 
officer  are  valid,  it  follows  that  the  appointment  of  a  clerk  by  a  ooart  or  judge 
de  facto,  acting  nnder  color  of  office,  is  valid  and  constitutes  such  clerk  an  officer 
dej-ure.^ 

C.  To  Fill  Vacancy  —  l.  to  Oekeral.  A  vacancy  in  the  office  of  clerk  of 
coort  must  be  tilled  in  the  manoer  prescribed  by  law.  Sometimes  it  is  required 
to  be  Billed  by  election  "  and  sometimes  by  appointment ; "  and  no  matter  what 
method  be  prescribed  the  court  or  judge  usually  has  power  to  appoint  a  clerk  pro 
tern,,  to  pertorra  the  duties  of  the  office  until  the  vacancy  can  be  regularly  tilled." 


«lectioD,  waa  constitutional  and  valid.    Br»d; 
c.  West,  60  Mias.  S8. 

Miaaomi  Sev.  St  At.  f  iiyg,  autborixing  a 
probate  judge  to  appoint  a  clerk,  U  not  un- 
constitutional. Young  V.  Boardmau,  97  Mo. 
181,  10  S.  W.  48. 

Huiner  of  appointment  left  to  legiaUtnTe. 
—  A  constitutional  provision  tliat  "each 
court  shall  appoint  it^  own  clerk,  who  miiy 
hold  his  office  during  good  behavior,"  not 
particularizing  the  manner  in  wtiich  the  ap- 
pointnient  shall  be  made,  leaves  it  in  ttm 
power  of  the  legislature  to  prescribe  the 
method  of  appointment.  State  i;.  Turk,  Mart. 
k  Y.  (Tenn.)   286. 

14.  Devoy  f.  New  York,  36  N.  Y.  M9,  2 
Transcr.  App.  (N.  Y.)  377  [affirming  39 
Barb.  (N.  Y.)  169,  3d  Barb.  (N.  Y.)  204, 
10  Bosw.  (N.  Y.)  366];  F«op)e  c,  Warner,  7 
Hill  (N.  Y.)  81  {adiTmed  in  2  Den.  (N.  Y.) 
2T2,  43  Am.  Dec.  740]. 

Wkere  election  by  the  people  ia  required 
bj  the  constitution  the  power  to  appoint 
■uch  officers  cannot  be  conferred  by  the  legis- 
lature on  the  governor.  Opinion  of  Justices, 
117  Mass.  603.     See  also  Reister  v.  Hemphill, 

IB.  People  V.  Staton,  73  N.  C.  646,  21  Am. 
Rep.  479;  SUU  v.  Ailing,  12  Ohio  16;  Turney 
c.  Dibrell,  3  Baxt.  (Tenn.)  236.  Contra, 
People  V.  Anthony,  6  Hun   (N.  Y.)   142. 

The  validity  of  tbe  appointment  cannot  be 
qneationed  collaterally. — Culver  v.  Eggera,  63 
N.  C.  630. 

Wliat  not  a  de  facto  EOvemment. —  The 
"  Provisional  Government  of  Kentucky  "  was 
not  a  de  facto  government,  and  the  official 
acts  of  a  person  appointed  thereby  county 
court  clerk  are  not  valid  for  any  purpose. 
Simpson  r.  Loving,  3  Bush  (Ky.)  458,  96  Am. 
Dec,  252. 

16.  Brady  v.  Howe,  50  Miu.  607;  Reister 
r.  Hemphill,  2  S.  C.  32fi. 

17.  Loran  v.  Webb,  82  Ky.  246,  8  Ky.  L. 
Rep.  233;  Wells  v.  Munroe,  86  Md.  443,  38 
Atl.  987 ;  Reister  v.  Hemphill,  2  S.  C.  325. 

Power  of  legiilatuie  to  provide  for  elec- 
tion.—  Where  under  the  state  constitution  a 
clerk  must  be  elected  ^  the  voters  of  the 
county,  if  the  constitution  is  silent  as  to 
elections  to  fill  vacancies  the  legislature  may 
provide  by  law  for  such  election.  Reister  t*. 
Hemphill,  2  S.  C.  325. 

18.  Leeman  i>.  Hinton,  1  Buv.  (Ky.)  37 
(appointment   by    county    court) ;    State    v. 


Campbell,  8  I«a  (Tenn.)  74  (by  county  jus- 
tices! ;  Carolan  v.  McDonald,  16  Tex.  327  (by 
district  judgej. 

Hebraaka  —  Vacancy  earned  by  removaL — 
Under  Comp.  StaL  c.  26,  providing  that  a 
vacancy  in  a  civil  office  arises  on  the  "  re- 
moval "  from  office  of  an  incumbent  before 
expiration  of  his  term  (section  101),  and 
vacancies  in  county  and  precinct  offices  shall 
be  filled  by  the  county  board  (section  103), 
a  vacancy  in  the  office  of  clerk  of  tbe  district 
court  caused  by  a  removal  must  be  filled  by 
the  county  board.  The  appointment  is  not 
governed  by  c.  18,  art  2,  |  9,  allowing  the 
court  to  supply  by  appointment  during  the 
term  tbe  place  of  an  officer  of  the  court  who 
is  "  suspended."  The  word  "  suspended  "  ia 
not  used  synonymously  with  "  removed." 
State  V.  Meeker,  19  Nebr.  444,  27  N.  W.  427. 

An  executive  act  —  No  appeal  lies  from 
appointment. — -The  appointment  by  a  court 
of  a  clerk  to  fill  a  vacancy  is  an  eiecutive 
and  not  a  judicial  act;  and  neither  writ  of 
error  nor  appeal  ties  to  review  the  order  of 
appointment.  Some  judicial  proceeding  (such 
as  a  quo  warranto  or  a  mandamus)  muut  first 
be  taken  to  determine  tbe  right  to  the  office, 
the  order  of  appointment  itself  not  being  a 
judgment  or  decree.  Taylor  v.  Com.,  3  J.  J, 
Marsh.   {Ky.)   401. 

Validity  of  prospective  appointment. — A 
prospective  appointment  to  fill  a  vacancy 
sure  to  occur  in  tbe  ofiice  of  clerk  made  by 
the  person  or  body  empowered  to  fill  such  va- 
cancy is  a  valid  appointment  vesting  the  title 
to  the  office  in  the  appointee,  in  the  absence 
of  any  law  declaring  to  the  contrary.  State 
1'.  O'Leary,  64  Minn.  207,  08  N.  W.  264. 

Necessity  for  commission  from  governor.— 
It  is  not  requisite  that  the  person  appointed 
by  the  judge  to  fill  a  vacancy  should  be  com- 
missioned liv  the  governor.  State  v.  Morgan, 
12  La.  .4nn.  712. 

19.  Brower  v.  O'Brien,  2  Ind.  423;  Stevens 
c.  Wyatt,  16  B.  Mon.  (Ky.)  642;  Brady  r, 
Howe,  50  Miss.  607;  State  v.  Trull,  2  Treadw. 
(8.  C.)  7BB,  3  Brev.  (S.  C.)  557.  See  also 
Reister  i-.  Hemphill,  2  S.  C.  325. 

It  was  within  the  power  of  tha  leKislatnre 
to  authoilxe  the  jadge  of  the  criminal  court 
of  Madison  county  to  fill  vacancies  existing 
in  the  clerkships  of  the  court  until  an  elec- 
tion by  the  people  at  the  next  general  elec- 
tion. White  V.  Murray,  126  N.  C.  163,  3S 
S.  £.  2S6. 
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2.  ExisTEHCK  OF  Vacahct.  In  order  to  justify  a  new  election  or  appointment 
it  is  of  coarse  esaential  that  a  vacancy  exiBt,**  wlietlier  arising  from  tlie  clerk's 
resignation  "  or  removal,^  from  liis  accepting  an  incompatible  office,"  from  his 
failure  to  give  the  reqnired  bond,**  or  from  other  caoae." 


Depaty  acting  as  clerk. —  Under  a  Htatute 
providing  that  on  a  vacancy  in  tbe  office  of 
clerk,  tbe  deputy  should  serve  until  a  new 
clerk  should  be  elected  or  appointed,  the 
deputy's  authority  terminated  on  the  appoint- 
ment by  the  governor  of  another  person  to  the 
office.  People  v.  Snedeker,  14  N.  Y.  62;  Peo- 
ple V.  Fisher,  24  Wend.   (N.  Y.)  215. 

Duinx  absence  oi  dckneas  of  cleik. —  In 
Mississippi  the  judge  may  appoint  6,  clerk 
pro  tem.  in  case  of  the  aickness  or  unavoid- 
able absence  of  the  clerk,  the  latter  being  en- 
tiUed  to  resume  his  office  on  his  return. 
Lowry  e.  Tutlis,  32  Hiss.  147.  But  the  fact 
that  the  clerk  is  under  indictment  for  toTgery 
n'M  n«t  justify  the  appointment  of  a  clerk 
pro  tem.  Ba  p.  Lehman,  80  Miss.  987.  For 
(h  appointment  pro  tem.  held  auScient  under 
the  Mississippi  laws  see  Cocke  v.  Halsey,  18 
Pet.  {U.  S.)   71,  10  L.  ed.  891. 

DniAtion  of  powers.—  Under  W.  Va.  Acta 
(1B70),  c.  51,  authorizing  the  judge  of  the 
municipal  court  of  Wheeling  to  appoint  a 
clerk  pro  lem.  "  when  necessary,"  the  power 
of  a  clerk  pro  lent,  necessarily  ceases  when 
the  clerk  resumes  hie  duty;  and  without  a 
reappointment  the  clerk  pro  tem.  cannot  act 
la  such  in  the  absence  of  the  clerk.  Taney  v. 
Woodmansce,  23  W.  Va.  708. 

Porm  of  certificate. —  Where  a  vacancy  oc- 
curs in  th«  office  of  the  clerk  of  the  circuit 
court  the  form  of  the  certificate  given  to 
one  appointed  clerk  pro  tem.  is  immaterial, 
u  it  can  confer  no  rights  which  the  court  is 
not  authori^d  to  confer.  Brower  v.  O'Brien, 
Z  iDd.  423. 

20.  £fiect  of  failure  to  exercise  functions 
of  office.— la  Connecticut  an  appointment  to 
ihe  office  of  probate  clerk  once  made  contin- 
ues the  appointee  in  office  until  he  resigns  or 
is  removed  or  superseded  by  the  appointment 
of  another  person  to  the  same  place;  and  so 
where  it  appeared  that  A  had  been  once  ap- 
pointed clerk  of  a  court  of  probate,  that  he 
was  stilt  living  within  the  same  probate  dis- 
trict in  which  be  had  been  so  appointed,  that 
he  had  never  formally  resigned  and  had  never 
been  formally  removed  from  office,  and  that 
no  person  had  been  appointed  in  his  place,  it 
was  held  that  although  for  tbe  period  of  six 
years  last  past  he  had  never  acted  as  clerk  or 
claimed  to  be  such,  he  was  still  clerk  of  that 
court.    Dibble  v.  Morris,  2e  Conn.  418. 

21.  As  to  resignation  see  infra,  VI,  A. 

BeiigiuiUon  pending  charges. —  In  Louis- 
iana where,  pending  charges  against  him  and 
after  the  appointment  of  a  clerk  pro  tem.  the 
clerk  resigns,  a  vacancy  exists.  Ruddock  p. 
Malbry,  14  Lft.  Ann.  314.  But  the  contrary 
kts  been  held  in  Missouri.  State  c.  Blake- 
more,  104  Mo.  340,  15  8.  W.  B80  ireveraing 
40Mo.  App.  406]. 

22.  As  to  removal  &ee  infra,  VI,  C, 
Pending  aa  appeal  from  an  order  of  le- 


moTsl  no  vacancy  ezistB.  Ea  p.  Thatcher,  7 
111.  187. 

23.  As  to  holding  Incompatible  officei  gen- 
erally see  OrricERS. 

Becoming  clerk  of  new  connty.— On  the 
division  of  a  county  of  which  A  was  clerk, 
A  was  appointed  clerk  of  the  new  county  and 
defendant  of  the  original.  Afterward  the 
act  of  division  of  the  county  was  declared 
void,  and  A,  assuming  that  he  had  remained 
clerk  of  the  original  county,  resigned  his  of- 
fice of  clerk  and  plaintiff  was  appointed  to  fill 
the  vacancy.  It  was  held  that  A,  having  first 
assumed  the  office  of  clerk  of  the  new  county, 
vacated  the  office  as  to  the  original  county, 
so  that  defendant's  appointment  to  fill  the 
vacancy  was  valid  and  plaintiff's  appoint- 
ment void.  Beaiely  f.  Stinson,  DalJ.  (Tex.) 
G37. 

Federal  courts — Offices  not  incompatible. 
—  The  clerk  of  a  circuit  court  does  not  va- 
cate his  office,  within  the  meaning  of  act 
June  20,  1874,  I  2  ( 18  Stat,  at  L.  109).  by 
merely  accepting  the  position  of  clerk  of  the' 
circuit  court  of  appeals  tor  the  same  circuit, 
and  may  hold  both  offices.  U.  S.  v.  Harsha, 
56  Fed.  953,  18  U.  S.  App.  13,  8  C.  C.  A. 
178. 

24.  Does  not  per  ae  vacate  office. —  In  the 
absence  of  a  statutory  provision  to  that  ef- 
fect the  failure  of  a  clerk  to  qualify  by  giv- 
ing the  required  bond  does  not  per  se  operate 
to  vacate  the  office.  State  v.  Peck,  30  La. 
Ann.  280;  Buckman  t.  Beaufort,  80  N.  C. 
121;  Hunter  t>.  Routlcge,  61  N.  C.  218.  But  see 
State  V.  Person  County  Justices,  18  N.  C. 
406;  Williams  v.  Somers,  18  N.  C.  61,  aa  to 
acts    constituting    an    abandonment    of    the 

Maryland  —  Unconstitotional        atatnte. — 

Md.  Acts  (1856),  c.  288,  S  6,  providing  that 
a  failure  to  give  the  bond  vacated  tbe  office, 
was  void  because  in  conflict  with  Md.  Const, 
art.  4,  %  14.  specifying  the  grounds  on  which 
a  clerk  might  be  removed,  Dowling  V.  Smith, 
a  Md.  242. 

25.  What  not  a  forfeiture. — An  agreement 
made  by  a  clerk  with  his  deputy  stipulaling 
that.ttie  deputy  shall  perform  the  duties  of 
the  office,  turning  over  to  the  clerk  a  propor- 
tion of  the  official  fees  or  a  fixed  monthly 
sum,  is  not  such  a  transaction  as  will  work  a 
forfeiture  of  the  clerk's  right  to  office.  State 
r.  Peck,  30  La.  Ann.  280. 

Admission  of  territory  to  atatehood. — S.  D. 
Const,  art  G,  1  32,  having  created  the  office 
of  clerk  of  the  circuit  court,  and  having  pro- 
vided generally  for  the  election  of  such  offi- 
cer, with  other  county  officers,  at  the  gen- 
eral election  in  November.  1890,  and  the  state 
having  been  admitted  on  tbe  2d  day  of  No- 
vember, 1889,  there  was  a  vacancy  in  such 
office  from  the  time  of  the  admission  of  the 
state,  which,  under  S.  D.  Coast,  art  6,  J  ST, 
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CLERKS  OF  COVETS 


D.  De  Facto  Oarks.  A  persoa  who,  altliongli  not  tlie  lawfol  clerk,  yet 
esercises  the  functions  of  tlie  office  aader  color  of  risht  is  sn  officer  de  facto?^ 
The  acts  of  a  clerk  de  facto  are  valid  as  to  the  public  and  third  persons "  and 
cannot  lie  questioned  collaterally." 

E.  Title  to  and  Possession  of  Offlee.  Pending  a  contest  for  the  office  a. 
prima  facie  title  gives  s  right  of  posseeiuoo.*  The  question  of  title  most  bo 
aetenuined  by  some  appropriate  proceeding,"  the  nsual  one  being  quo  warranto.** 

IV.  EUOIBIUTT  AND  QUALIFICATION. 
A.  EUgrlbillty.     The  question  of  eligibilitv  to  the  office  of  clerk  of  court 
depends  npon  Uie  same  principles  that  apply  to  other  public  officers.**    la 
Missouri  it  has  been  held  that  women  are  eligible  to  the  office."* 

28.  Bhannon  e.  Baker,  33  lud.  390;  8t«te 
V.  Sherwood,  15  Minn.  281,  2  Am.  R«p.  116. 

30.  Aa  to  metbods  of  Tecoverinx  pouauioK 
Off  public  offloea  im,  generally,  OiTionta. 

Motion  to  court. —  Where  a  pereon  claims 
to  have  been  elected  to  the  office  of  clerk  of 
a  court,  and  it  is  then  in  possession  of  an- 
other party  claiming  it,  the  appropriate  mode 
of  endeavoring  to  obtain  posseaaion  of  the 
office  is  by  motion  to  the  court  whoae  clerk 
he  claims  to  be.  Newcum  v.  Kirtlc?,  13 
B.  Mod.  (Ky.)  516. 

Mcndamna  is  the  proper  remedy  to  restore 
a  clerk  who  has  been  ousted  from  hit  office 
by  Uie  ill^al  appointment  of  another  per- 
son.  Street  c.  Gallatin  County,  1  111.  50; 
Taylor  r.  Com.,  3  J.  J.  Marsh.  (Ky.)  401; 
lUgsdale  c.  State,  2  Bvran  (Tenn.)  415; 
Sevier  v.  Washington  County  Justices,  Peck 
(Tenn.)  334;  Hardin  County  Ct.  v.  Hardin, 
Peck  (Tenn.)  291;  Dew  v.  Judges  Sweet 
Springs  Dist.  Ct.,  3  Hen.  ft  M.  (Va.)  1,  3 
Am.  Dec.  039.     See,  generally,  Makdahds. 

Injunction  against  inteilerence. —  Where 
the  election  of  the  clerk  of  the  circuit  court 
was  contested,  and  the  contestant  declared 
elected,  and  assumed  the  functions  of  the 
office  without  judgment  of  ouster  or  proceed- 
inps  by  quo  warranto,  the  issuance  of  an  in- 
;'unction  restraining  contestant  from  interfer- 
ing with  the  possession  of  contestee  was  not 
a  determination  of  the  title  to  the  office,  but 
was  within  the  province  of  equity,  Rhodes  r. 
Driver,  69  Ark.  608,  85  S.  W.  lOfl,  B8  Am. 
St.  Rep.  215. 

31.  Rhodes  «.  Driver,  69  Ark.  «06,  66  8.  W. 
lOfl,  86  Am.  SL  Rep.  215;  Swain  v.  McRae. 
80  N.  C.  111(  Em  p.  Daughtry,  28  N.  C.  155. 
But  see  Com.  v.  Green,  58  Pa,  St.  228,  where 
it  was  held  that  the  title  of  a  clerk  under  an 
act  creating  a  new  court  could  not  be  tried 
in   a   quo   warranto   proceeding   a^inst    the 

■judge. 

32.  See,  generally,  OmcTBa. 
Indiana  —  Cannot  bold   more  tban    eight 

'years  in  twelve, —  Under  Ind.  Const,  art.  6, 
f  2,  no  person  is  eligible  to  hold  the  ofGce  of 
clerk  more  than  eight  years  in  any  period  of 
twelve  years.  Carson  r.  McPhetridfte,  15 
Ind.  327.  And  see  Oosman  v.  SUte,  106  Ind. 
203,  6  N.  E.  349. 

33.  Crow  r.  Hostetter,  137  Mo.  636,  39 
S.  W.  270,  59  Am.  St.  Eep.  S16,  38  L.  R.  A. 


the  board  of  county  commisBioners  could  le. 
gaily  fill  t^  appointment.  Driacotl  e.  Jones, 
1  S.  D.  8,  44  N.  W.  726. 

Statute  passed  after  issnanee  of  commis- 
sion.—  The  olGces  of  clerks  whose  commis- 
sions were  issued  under  Oa.  Const,  art.  3, 
I  10,  previous  to  its  amendment  by  the  Geor- 
gia act  of  Dec,  IS,  1808,  were  not  vacated  by 
the  amending  act.  ^.-'ir  p.  Camden  County. 
T.  U.  P.  Charlt.   (Oa.)   1»1. 

S6.  As  to  de  facto  officers  generally  see 
Opficebs. 

lUnstiations. —  One  is  a  de  ^ocfo  clerk  who 
acts  until  his  successor  has  been  installed, 
notwithstanding  be  has  resigned  (Cook  c. 
State,  91  Ala.  53,  8  So,  686)  or  his  term  has 
expired  (ThreadgiU  r.  Carolina  Cent.  R.  Co., 
73  N.  C.  178;  Galbraith  v.  McFarland,  3 
Coldw.  (Tenn.)  207,  01  Am.  Dec.  281);  who 
was  appointed  by  the  court  under  the  errone- 
ous belief  that  the  office  was  vacant  (Taylor 
c.  Com.,  3  J,  J.  Marsh.  (Ky.)  401);  who 
fails  to  give  a  new  bond  or  take  the  oath  of 
office  as  required  by  atatute  (Douglas  t'.  Neil, 
7  Heiak,  (Tenn.)  437)  ;  who  claims  the  office 
pending  a  contest  which  is  afterward  decided 
against  him  (Anderson  c.  Likens,  20  Ky.  L. 
Rep.  471,  46  S.  W.  512;  Harbaugh  c.  Win- 
sor,  33  Mo.  327)  ;  who  holds  another  and  in- 
compatible office  (Metropolitan  Nat.  Bank  t. 
Commercial  State  Bank,  104  Iowa  682,  74 
N,  W.  26)  ;  or  who  was  elected  and  qualilled 
under  the  Confederate  government  (Ward  r. 
State,  2  Coldw.  (Tenn.)  605,  91  Am.  Dec. 
270). 

27.  Alaftamo.— Cook  v.  State,  91  Ala.  53, 
6  So.  686;  Joseph  v.  Cawthom,  74  Ala. 
411. 


26. 


)  Ky.  L. 


Kentucky. —  Anderson  v.  Likens, 
Rep.  471,  46  S.  W.  612;  Collins 
12  Ky.  L.  Rep.  469. 

'Sew    York. —  People   v.    Anthony,    fl    Hun 
(K.  Y.)    142, 

Tenneance.^  Ward     v.     State,     2     Coldw. 
(Tenn.)  605,  91  Am.  Dec.  270. 

United   Stales. —  Cocke  p.   Halaey,   16   Pet. 
(U.  S.)   71.  10  L.  ed,  B91. 

See  10  Cent.  Dig.  tjt.  "Clerics  of  Courts," 

i  II- 

28.  Cook  r.  State,  91   Ala.  53.  8  So.  886; 
Johnson  o.  SUte,  14  Tex.  App.  306. 
[III.  D] 
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B.  Qoallfleatlon  —  I.  In  Oeksril.  Matters  relating  to  the  qualification  and 
indnctioD  into  otlice  of  clerkB  of  conrts  depend  for  the  most  part  upon  particular 
Gtatiitory  provisions.'* 

2.  Official  Bonds  —  a.  Neeossltr-  It  is  usnall;  provided  b;  statute  that  before 
entering  upon  the  discharge  of  his  duties  the  clerk  sliall  give  an  official  hond.^ 

b.  Form  and  Sufllclener.  The  statute  generally  prescribes  tlie  fomi  of  the 
boud  which  is  required  to  be  given  before  entering  upon  tlie  duties  of  his  office," 

Qt  the  clerk,  and  if  any  surety  has  died  or 
become  inaolvent,  etc.,  to  order  a.  new  bond 
unleHB  the  pecuniary  ability  of  the  other  sure- 
ties IB  sufficient,  where  a  surety  on  a  clerk's 
offloiai  bond  dies,  and  the  clerk,  without  any 
order  of  record  by  the  district  court,  files  a 
new  bond,  euch  bond  is  void.  Sullivan  v. 
People,   (Colo.  App.  1001)   64  Pac.  1049. 

NoTtl)  Carolina  —  Approval  of  connty  com- 
miuionsii. — A  elerfc  of  court  is  not  deprived 
of  hia  right  to  the  office  by  the  fact  ttuit  his 
bond  was  not  approved  by  the  board  of 
county  oommisBiooera  at  their  next  meetin); 
after  his  election,  he  baving  offered  a  bond 
which  was  refused  for  inauffici^icy  of  the 
sureties,  and  being  *'old  to  prepare  and  offer 
his  bond  at  the  next  general  session  of  the 
commissioners,  which  he  did.  Buckman  v. 
Beaufort,  80  N.  C.  121. 

36.  For  anffident  bonda  aee  Bagby  a.  Mc- 
Rae,  2  Ala.  708;  Cooper  o.  People,  28  Colo. 
87,  63  Pac  314;  People  c.  Cobb,  10  Colo.  App. 
478,  61  Pac.  623. 

A  mere  iiregnUiity,  such  as  the  fact  that 
the  bond  of  a  clerk  of  the  district  court  runs 
to  "  the  people "  of  the  county,  does  not 
render  it  void.  Toncray  v.  Dodge  County,  33 
Nebr.  802,  61  N.  W.  235.  See  also  Cooper 
t:  People.  28  Colo.  87,  63  Pac.  3U,  where 
the  word  "  punctually  "  was  omitted  and  the 
bond  nm  to  the  state  instead  of  to  the  people 
of  the  state. 

The  omisaioD  of  the  word  "  court "  after 
the  word  "  circuit,"  in  a  condition  in  the 
bond  of  the  clerk  of  such  court,  doea  not  af- 
fect the  validity  of  such  bond  or  moke  it 
other  than  the  statutory  bond.  People  v. 
Barnwell,  41  III.  App:  617. 

Surplusage  in  condition. —  The  general 
condition  of  a  bond  that  the  clerk  vHll  faith- 
fully perform  the  duties  of  hia  office  covers 
the  duty  to  account  for  money  received  by 
virtue  of  office;  but  tbe  validity  of  the  bond 
is  not  affected  by  the  inclusion  of  a  apecial 
condition  for  such  accounting.  U.  S.  r.  Am- 
brose, 2  Fed.  662. 

A  failure  to  acknowledge  the  bond  will  not 
release  the  surety  from  liability  if  he  in  fact 
has  executed  it  Buford  f .  Cox,  3  Lea  (Tenn.) 
618. 

Bond  to  people  of  the  state. — An  objection 
that  a  bond  running  to  the  people  of  tbe  state 
is  void  because  the  county  treasurer  is  the 
only  person  authorized  by  law  to  receive 
money  collected  by  the  clerk,  and  is  conse- 
quently the  only  one  injured  by  a  failure  to 
pay  over  the  money,  and  should  have  been 
named  as  an  obligee,  is  without  merit. 
Cooper  r.  People,  28  Colo.  87,  63  Pac. 
314. 

[IV.  B.  2,  b] 


34.  OSer  to  gnalify  —  Bight  of  court  to 
refuse —  Where  a  person  claiming  to  have 
bran  elected  clerk  of  the  court  of  appeals 
presents  the  certificate  of  the  board  of  ex- 
aminers showing  that  he  received  a  majority 
of  the  votes  east  at  the  election  and  offers 
to  execute  his  official  bond,  with  good  and 
sufficient  sureties,  and  to  take  the  oath  pre- 
scribed by  law,  the  court  of  appeals  has  no 
l^al  authority  to  refuse  to  permit  him  to  do 
BO,  on  the  ground  that  a  question  as  ta  hia 
eligibilii?  is  pending  before  another  tribunal. 
Matter  of  Jones,  6  Ky.  L.  Rep.  638. 

Commistlou  from  gevemoi.—  Where  the 
statute  requiring  a  oommission  to  be  issued 
by  the  governor  to  the  person  elected  to  the 
(rffice  of  clerk  of  a  court  had  been  repealed 
before  the  motion  to  qualify  was  maide,  it 
was  held  not  to  be  necessary  to  produce  auch 
a  commission.  Newcum  d.  Kirtley,  18  B.  Mon. 
(Ky.)  615. 

RecvBsity  to  ^naltfy  on  reelection. —  A 
tlerk  of  the  district  court  who  waa  reelected 
in  December,  1870,  took  an  oath  as  clerk 
under  such  election  Jan.  21,  1880,  and  on 
March  6  following  took  an  oath  as  jury  coni- 
misaioner.  It  waa  held  that  such  officer  waa 
qualified  to  act  as  clerk  and  jury  commis- 
sioner without  again  taking  an  oath,  or 
being  inducted  into  office  in  April,  1S80. 
State  V.  Pahey,  3S  L«.  Ann.  9. 

35.  Parks  v.  D»vis.  10  U.  C.  C.  P,  220. 
As   to   UaUlitiM   on   the   bond   see  infra, 

IX.  A- 

Paitnre  to  give  bond  not  an  abandonment. 
—  The  mere  failure  of  a  clerk  to  qualify  by 
giving  bond  within  thirty  days  from  the  date 
of  his  commission,  in  accordance  with  the 
statute,  cannot  be  construed  into  an  abandon- 
ment of  the  office,  where  the  statute  doea  not 
declare  that  such  failure  shall  have  that  ef- 
fect.    StaU  r.  Peck,  30  La.  Ann.  280. 

When  additional  bond  not  required. —  The 
prjjvision  of  the  act  of  1800  making  county 
clerks  ese  offteio  clerks  of  tbe  district  courts 
does  not  require  that  they  should  give  other 
and  additional  bonds  for  the  discharge  of 
their  duties  as  clerks  of  such  courts.  People 
c  MoCallum,  1  Nebr.  182. 

Whei«  appointed  in  Tacation.— When 
the  judges  of  the  general  court  appoint  a 
clerk  of  the  district  court,  in  vacation,  he 
has  the  whole  of  the  next  term  of  the  district 
court  to  give  the  bond,  etc.,  required  by  law. 
Oeir  V.  Judges  Sweet  Springs  Dist.  Ct.,  3 
Hen.  k  M.   (Va.)   1,  3  Am.  Dec.  639. 

Death  at  snrety — Hew  bond  filed  without 
order  of  court. —  Under  Mills'  Anno.  Stat. 
Colo.  1  3800.  requiring  the  district  court  to 
examine  into  the  sufficiency  of  the  official  bond 
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but  a  bond  valid 
statutory  form." 


CLERKS  OF  COURTS 
I  a  common-law  obligation  is  sufficient,  altbongh  not  in  the 


V.  TERM  OF  OFFICE. 

A.  In  General.  The  terms  of  clerks  of  courts,  their  commencetoent  and 
dnration,  and  other  matters  relating  thereto  are  generally  controlled  by  constitn- 
tional  or  statutory  provisions,"  Wlipre  the  constitution  lixes  no  limit  to  the  dura- 
tion of  the  term  the  appointee  holds  ad  I'ihiium,  until  the  legislature  prescribes  a 
limit  to  his  tenure.''  Where  the  terra  is  tixed  by  constitutional  provision  the 
legislature  has  no  power  to  alter  it.*" 

B.  Of  One  Elected  or  Appointed  to  Fill  Vaoanoy.  lu  the  absence 
of  any  constitutional  provision  on  the  subject  tlie  legislature  may  prescribe 
the  terra  of  one  appointed  or  elected  to  fill  a  vacancy  in  the  office  of  clerk 
of  court.*^     Under  some  statutes  such  person  is  entitled  to  serve  a  full  term," 


Snffident  execution. — After  tlie  Bureties  on 
&  clerk's  bond  had  moved  to  be  discharged 
the  clerk  procured  imother  person  to  sign  aa 
a  substitute  auretf  on  condition  that  other 
persons  named  should  also  sign.  The  new 
flurety,  on  acknowledging  the  Bubstitute  bond 
before  the  chancellor,  told  him  that  others 
would  sign,  but  did  not  state  that  his  signa- 
ture waa  void  unless  thef  should  so  sign.  The 
bond  being  approved  and  the  former  sureties 
released,  it  was  held  that  the  substitute 
surety  was  liable  as  suretj  for  all  defalca- 
tions of  the  clerk  after  the  date  of  his  ac- 
knowledjnnent,  although  the  others  did  not 
siflm.  Bramley  c.  Wilds,  B  Lea  (Tenn.) 
074. 

87.  State  v.  O'Gonnan,  7S  Mo.  370 ;  Cum- 
l>ertand  Justices  v.  Armstrong,  14  N.  C. 
262. 

Where  obliKor  one  of  tb»  obliKeea. — A. 
clerk's  bond  given  to  the  justices  of  the 
county,  he  being  one  of  them,  and  they  not  a 
corporate  body,  will  not  support  an  action, 
being  wholly  void.  "  If  an  individual  give 
his  bond  to  another  individual  nnd  himself, 
it  is  void."  Cumberland  Justices  v.  Arm- 
strong, 14  N.  C.  262. 

Condition  IcM  oneroas  than  at^tutoiy  re- 
quiremeot. —  The  fact  that  the  condition  ex- 
pressed in  the  bond  is  less  onerous  than  that 
required  by  statute  will  not  relieve  the  sure- 
ties from  liability  for  a  breach  of  the  con- 
dition actually  expressed.  Cooper  t.  People, 
2H  Colo.  87,  63  Pac.  3U. 

38.  For  constmctions  of  vaiions  provisions 
see  the  following  cases: 

Louisiana. —  State  v.  New  Orleans,  52  La. 
Ann.   1639,  28  So.  163. 

Mississippi. —  Hughes  v.  Buckingham,  6 
Sm.  &.  M.   (Miss.)   C32. 

MiMoun.—  State  v.  Jenkins,  43  Mo.  261. 

TCeio  yorfc.— People  P.  Leaak,  67  N.  Y.  621 
[affiTmins  6  Daly   (N.  Y.)   517]. 

North  Carolina. —  Clarke  c.  Carpenter,  81 
N.  C.  309. 

Ohio.—  State  c.  Bader,  68  Ohio  St.  384,  60 
N.  E.  813. 

Sovtk  Carolina.— Maitoy  c.  Curtis,  14  S.  C. 
367 ;  Wright  v.  Charles.  4  S.  C.   178. 

7'ei«M. —  Soman  v.  Moody,  Dall.  (Tex.) 
612;  Bradley  V.  McCrabb,  Dall.  (Tex.)   604. 


See  10  (3ent.  Dig.  tit.  "  Clerks  of  CourU," 
I  21. 

Election  nnaer  temporary  EOTenunent— I 
was  elected  clerk  of  the  county  court  of  0 
at  an  election  held  under  a  military  order  ol 
the  military  governor  of  the  state  in  Jan- 
uary, 1864.  At  a  regular  election  held  under 
the  laws  of  the  state  in  March,  1866,  F  was 
elected  clerk.  It  was  held  that  the  term  o( 
office  of  I  ceased  on  the  election  of  F  at  the 
regular  election  in  March,  1866,  the  gorem- 
ment  established  by  the  conqueror  having  ter- 
minated. Isbell  V.  Farris,  6  Coldw.  (Teon.) 
426. 

38.  People  v.  Mobley,  2  HI.  215.  And  see 
Dibble  v.  Morris,  26  Conn.  416,  in  which  the 
appointee  was  held  to  be  still  clerk,  although 
he  hod  not  acted  as  such  for  six  years. 

"  Duiing  good  behsvioi"  —  Clerk  pro  tern. 
—  Under  a  constitutional  provision  that 
"  each  court  shall  appoint  its  own  clerk,  who 
may  hold  his  office  during  good  behavior,"  the 
appointment  of  a  clerk  pro  tem.  to  perform 
the  duties  of  a  deceased  clerk  until  the  office 
can  be  regularly  filled  in  the  manner  pre- 
scribed by  the  lej^slature  does  not  entitle 
the  pro  tem.  appointee  to  hold  office  during 
good  behavior.  State  r.  Turk,  M:;rt.  A  Y. 
(Tenn.)  286.  But  see  Stonestreet  v.  Harri- 
BOn,  5  Litt  (Ky.)  161,  where  it  was  held 
that  the  appointment  of  one  who  produced 
the  required  certificate  of  his  quuili  cation 
as  clerk  could  only  be  "  during  good  be- 
New  York  — Asdataat  cleric— N.  Y.  I^m 
( 1S72) ,  c.  438,  providing  for  clerks  and  as- 
sistant clerks  of  the  district  courts  of  the 
city  of  New  York  to  be  appointed  by  justicea 
of  said  courts,  not  havinfr  provided  for  the 
duration  of  office  of  the  assistant  clerks,  the 
Bevised  Statutes  apply  and  govern  the  term, 
which  is  that  such  office  "  shall  be  held  during 
the  pleasure  of  the  authoritv  making  the  ap- 
yointBient."  People  P.  Hynn,  49  How.  Pr. 
(N.  Y.)   280. 

40.  Brewer  v.  Davis,  6  Eumphr.  (Tenn.) 
208,  49  Am.  Dec.  706.  And  see  O-Leary  C. 
Steward.  46  Minn.  126,  48  N.  W.  603. 

41.  State  V.  Neibling.  6  Ohio  St.  40. 

4%  Indiatta. —  Oovemor  v.  Nelson,  6  Ind. 
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while  under  others  he  is  only  entitled  to  serve  out  the  onexpired  term  of  his 


C  Holding  Over  Until  SacceBSOF  Qaallfles.  Under  some  statateB  the 
incDtnbent  is  entitled  to  hold  over  after  the  expiration  of  tiie  term  nntil  his  snc- 
«enur  qnalifiee.**    Bat  ander  others  their  powers  expire  with  their  term  of  office.'* 

VI.  RESIGHATION,  SUSPENSION,  OR  REHOTAL. 
A.  Bes^^atlon.     A  clerk  of  conrt  has  the  same  riglit  to  resign  as  other 
pablio  offiners,*"  and  this  right  is  not  afEected  by  the  fact  that  charges  are  pending 

44.  State  (J.  Jenkins,  43  Mo.  281 ;  State  v. 
McCrocken,  SI  Ohio  St.  123,  36  N.  £.  941; 
State  V.  Neibling,  6  Ohio  St.  40. 

Death  after  election  but  before  qualifies- 
Hon. —  The  death  of  the  person  elected  to 
fill  the  oSke  of  clerk  of  the  orphans'  court, 
before  he  has  qualified  himself  according  to 
law,  does  not  create  a  vacancy,  but  the  in- 
cumbent, who  is  authorized  to  hold  the  office 
until  his  buccgsbot  shall  be  qualified,  holds 
over.  Com.  v.  Hanlej,  9  Pa.  St.  S13.  But 
under  the  Indiana  constitution,  where  the  in- 
cwnbent  has  already  held  the  office  tor  eight 
jeare,  he  cannot  under  such  circumstances 
hold  over.  Gosman  v.  State,  IDS  lad.  203,  6 
N.  E.  349. 

45.  State  c.  Derbes,  11  La.  Ann.  60;  State 
V.  O'Leaiy,  64  Minn.  EOT.  66  N.  W.  264;  Gold 
V.  Fite,  2  Baxt.  (Tenn.)  237.  And  see  Heart 
V.  Judson,  Minor  (Ala.)  136,  where  the  court 
without  discussion  quashed  a  writ  of  error 
issued  by  a  clerk  after  th-  expiration  of  his 
term  of  office. 

46.  See,  generally,  Ofticebs. 
No  set  form  necessary. — A  letter  to  the 

court  from  their  clerk  declaring  his  intention 
to  resign  his  office  at  the  next  term  and  liv- 
ing them  notice  to  prepare  to  choose  another 
at  that  time,  as  he  should  not  continue  in 
office  after  that  day,  is  such  a  resignation  as 
authOTizea  the  court  to  appoint  a  clerk  at 
that  term,  to  execute  his  duties  immediately 
after  the  term  ends.  It  was  contended  that 
such  letter  was  not  a  resignation  but  merely 
a  declaration  of  intention  to  resign.  Smith 
V.  Dyer,  1  Call  (Va.)   562. 

What  not  a  lesiguation. — A  resignation  of 
a  prothonotary,  not  being  accept«l  by  the 
eiecutive,  and  he  continuing  to  perform  the 
duties  and  receive  the  fees,  is  no  resignation 
at  all.     Steel  v.  Com.,  18  Pa.  St.  461. 

Right  to  withdraw. —  Under  Mo.  Connt.  art. 
6,  (  B,  providing  that  "  when  any  office  shall 
become  vacant,  the  Governor,  unless  other- 
wise provided  by  law,  shall  appoint  a  per- 
son to  fill  such  vacancy,"  a  resignation  is  not 
complete  until  the  tender  thereof  has  been 
accepted  by  the  governor,  with  the  knowledge 
and  consent  of  the  resigning  incumbent. 
Thus,  where  the  clerk  of  a  county  court  filed 
in  the  office  of  the  court  his  resignation,  to 
take  efl'ect  at  a  future  date,  hut  before  that 
date  forwarded  to  the  court  his  written  with- 
drawal of  it,  but  the  resignation,  without 
his  consent  and  against  his  express  directions, 
had  been  forwarded  to  the  governor  and  by 
[VI.  A] 
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ftrto  Forfc.— People  v.  Breen,  63  N.  Y. 
Super.  Ct  167. 

OAio.— Slate  V.  Neibling,  6  Ohio  St  40. 

8ouik  Carolina. —  Wright  v.  Charles,  4 
S.  C.  178. 

TexKU. —  Roman  v.  Moody,  Dall.  (Tex.) 
S12 ;  Bradley  v.  McCrabb,  Ball.  (Tex. ) 
504. 

TFuconnn.—  State  e.  Lyrai,  45  Wis.  246. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courte," 
124. 

North  Carolina  —  Where  the  miperioT  court 
<lcrlE  becomes  ex  officio  clerk  of  the  inferior 
court,  by  rea&on  of  the  justices  of  the  county 
declining  to  elect  a  clerk  of  the  latter  court, 
and  gives  the  bond  required  b/  law,  he  is  en- 
titled to  the  office  for  two  years,  notwith- 
■tanding  the  expiration  of  hie  term  as  su- 
perior court  dark  within  that  period.  Davis 
V.  Moes,  80  N.  C.  141. 

43.  Stuber  P.  Coler,  164  N.  Y.  22,  68  N.  E. 
17  {reverting  49  N.  Y.  App.  Div.  88,  63  N.  Y. 
Suppl.  723] ;  SUte  V.  Harmon,  Cheves  |S.  C.) 
SOS;  Royston  v.  Oriffin,  42  Tex.  566. 

Appointee  holds  until  next  general  elec- 
tion.—Ruddock  17.  Mallory,  14  La.  Ann.  314; 
State  D.  Morgan,  12  Ia.  Ann.  712. 

Until  Buccesaor  qualifies. — -  State  v.  Neib- 
ling. 6  Ohio  St  40. 

The  words  "  next  general  election "  in  a 
eonstitational  provision  that  a  vocani^  oc- 
curring in  the  elerkabip  shall  be  filled  by  a 
judge's  appointment,  the  appointee  te  hold 
office  until  the  next  general  election,  means 
the  next  general  election  of  clerks  and  not  a 
general  election  of  other  officers.  Bansdell  c. 
Ariail,  13  La.  Ann.  469. 

The  term  "  regnlar  election  "  in  a  constitu- 
tional provision  that  "  in  case  of  vacancy  the 
judge  of  the  district  shall  have  the  power  to 
appoint  a  cleric  until  a  r^ular  election  can 
be  held,"  means  an  election  by  the  people  at 
the  time  and  in  the  mode  prescribed  by  law. 
Banton  c.  Wilson,  4  Tex.  400. 

Election  occurring  during  tenn. — A  clerk 
«f  the  court  of  common  pleas,  appointed  by 
the  county  commissioners  upon  the  resigna- 
tion of  tlie  regularly  elected  Incumbent,  is  en- 
titled to  serve  out  the  term  of  his  predecessor, 
even  though  an  election  occurs  during  such 
term  at  which  a  county  clerk  is  to  be  regu- 
larly elected.  Hart«  e.  Bode.  7  Ohio  S.  & 
C.  PI.  Dec.  74,  4  Ohio  N.  P.  421. 
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against  liim.*'    Where  the  judge  of  tlie  conrt  is  empowered  to  fill  tlie  vacaney 
the  clerk's  resignation  is  properly  tendered  to  him.** 

B.  SuspensiOB.  In  eome  jurisdictioDa  provision  is  made  for  Uie  sospensioii 
of  a  clerk  of  conrt  pending  the  trial  of  chargeB  against  him." 

C.  Removal  —  l.  Power  to  Bkkovb.  Where  there  is  no  provision,  eitlier 
constitutional  or  statutory,  as  to  a  clerk's  tennre  of  office,  or  as  to  removing  liim 
from  office,  it  is  held  that  the  authority  to  remove  is  a  necessary  attribnte,  and 
within  the  discretion  of  the  appointing  power."  But  usually  the  power  of 
removal  is  regulated  by  constitution  or  statute/'  and  where  each  is  the  case  can 
he  exercised  only  witlun  the  prescribed  limits," 

2.  Orouhds  op  Bbmotal  —  a.  In  Qeneral.  Where  express  provision  is  made 
for  the  removal  of  clerks  the  power  of  removal  can  be  exercised  for  no  other 
causes  than  those  specified.™  And  it  seems  that  where  tlie  statute  antltorizee 
removal  for  breach  of  good  behavior  the  clerk  may  be  removed  for  misbehavior 
■which  has  no  connection  with  his  official  duties,'*  but  where  the  eroiinds  of 
removal  are  limited  to  misconduct  in  ottice,  the  niiBCondnct  most  be  of  a  Kind  affect- 
ing the  performance  of  his  official  duties,"  such  as  the  making  of  false  entries" 


him  approved  and  another  person  had  been 
appointed  elerk,  it  was  held  tliat  the  office 
did  not  become  vacant,  and  that,  with  the 
sanction  of  the  court,  he  might  at  the  sama 
tenn  legally  withdraw  his  resignation,  not- 
withstanding the  goveritor'B  new  appoint- 
ment.   Stat«  V.  Boecker,  68  Mo.  17. 

47.  Ruddocic  o.  Mallor?,  14  La.  Ann.  314; 
StaU  o.  Blakemore,  104  Mo.  340,  15  S.  W. 
SOO. 

48.  SUt«  e.  Moi^an,   12  La.  Ann.  TIS. 
40.  Coit  V.  State,  28  Ai^.  417   (discussing 

the  practice  under  Gould's  Dig.  Ark.  c.  30, 
I  15)  ;  SUte  V.  Schofleld,  41  Mo.  33  (holding 
that  mandamus  would  lie  to  compel  the  court 
to  perform  its  dutj  to  suspend  the  clerk). 
But  in  Miesissippi  the  court  oas  no  authority 
to  suipend  its  clerk  except  upon  conviction 
"  on  an  indictment  for  misconduct  or  misde- 
meanor in  offiee."  Em  p.  I«hman,  00  Miss. 
967. 

50.  Ex  p.  Bennen,  13  Pet.  (U.  S.)  230,  10 
L.  ed.   138.     And  see,  geuerallj,  OrFioEHS. 

51.  For  power  of  court  to  remove  see  Led- 
better  C.  SUte,  10  Ala.  241 ;  Taylor  v.  Com., 
3  J.  J.  Marsh.  (Ky.)  401;  State  p.  Dunlap, 
e  Mart.  (La.)  271;  Evans  t>.  Claiboume 
County  Jiutices,  3  Hayw.    (Tenn.)   28. 

For  powex  of  judge  to  remove  see  People 
e.  Flynn,  62  N.  Y.  376;  Parka  p.  Davis,  10 
U.  C.  C.  p.  229. 

By  impeachment  the  Mnate  may  remove  a 
clerk  from  office.  Stat«  v.  CDriscoll,  2 
Treadw.  (S.  0.)  713. 

Kentncky  —  Th«  board  for  trying  contested 
elections  has  no  authority  to  declare  the  of- 
fice of  cleric  of  the  courts  vacant,  the  author- 
ity to  decide  as  to  the  freedom  and  equality 
of  elections  forming  part  of  the  general  juris- 
diction of  the  circuit  courts,  Leeman  v.  Hin- 
ton,  1  Duv.   (Ky.)   37. 

62,  Heeestity  for  conviction.^  Unually  a 
clerk  can  be  removed  only  after  conviction  in 
a  court  of  law  of  the  otfeniie  charged.  Coit 
r.  State,  28  Ark.  417;  Dowling  v.  Smith,  9 
Md.  242;  Ex  p.  Lehman,  60  Miss.  967. 
[VI.  A] 


Where  fcfanlt  cppannt  from  admiuLon. — 
By  the  Tennessee  act  of  1817  the  county 
court  may  remove  their  clerk  and  appoint  an- 
other for  not  paying  over  moneys  collected 
by  him  for  the  use  of  the  state  for  taxes  on 
lawsuits,  etc.,  where  the  clerk's  default  is  ap- 
parent from  his  admission  in  court.  Such 
default  need  not  be  proved  by  conviction  on 
indictment.  Sevier  v.  Washington  County 
Justices,  Peek  (Tenn.)  334;  Hardin  County 
Ct.  t>.  Hardin,  Peck  (Tenn.)  S91. 

B3.  People  e.  Mobley,  2  111.  216 ;  Com.  r. 
Barry,  Hard.   (Ky.)   220. 

S4.  State  e.  Bell,  2  Mart.  N.  S.  (U.)  683, 
where  the  clerk  was  removed  for  procuring 
the  means  of  producing  an  abortion.  But  see 
Com.  o.  Barry,  Hard.   (Ky.)   22B. 

What  not  gionnd  for  removaL — To  war- 
rant a  removal  where  there  is  no  breach  of 
official  duty  the  facts  must  be  such  as  to 
induce  a  conviction  that  it  would  be  unsaie 
for  the  public  that  the  clerk  should  continue 
to  discharge  his  duties.  Therefore  a  clerk 
will  not  be  removed  because  of  his  participa- 
tion in  an  affray  which  ended  in  the  death  of 
a  citizen  and  for  which  the  grand  jury  found 
a  bill  for  manslaughter  only  againat  the  prin- 
cipal.   State  V.  Keliam.  4  La.  404. 

56.  Com.  c.  Barry,  Hard.  (Ky.)  229,  hold- 
ing that  the  erasing  of  the  name  of  a  person 
returned  on  a  panel  of  grand  jurors,  and  per- 
mitting an  alteration  in  a  replevin  bond,  waa 
cause  lor  removal. 

The  mete  want  of  qualiicatiiui  to  be  ap- 
pointed or  to  hold  the  office  ot  clerk  is  not  a. 
ground  of  prosecution  "  for  a'breach  ol  good 
behavior."  Com.  v.  lAncaster,  5  Litt.  (Ky.) 
161. 

Hiring  predeceuor  to  rertgn. —  The  clerk 
of  a  county  court  is  not  liable  to  prosecution 
for  misbehavior  in  office  on  the  ground  that 
he  procured  his  office  hy  hiring  his  predeces- 
sor to  resign.  Com.  v.  Bodes,  1  Dana  (Ky.) 
69S. 

S6.  Com.  r.  Rodes.  6  B.  Hon.  (Ky.)  171, 
information  against  clerk  of  coun^  court. 
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or  certificates,"  tlie  ex&etion  of  illegal  fees,"  tlie  misapprop nation  of  funds,"  or 
a  wilful  n^lect  or  refnsnl  to  perform  diitieB  imposed  upon  liiin  by  law."* 

b.  Necessity  Fof  Corrapt  Motive.  If  the  act  cliargeil  against  a  clerk  be  one 
-wliieli  JMT  ge  ainonnts  to  a  breach  of  good  behavior  lie  will  be  removed  withont 
regard  to  the  motive  that  actuated  lum  ;  *'  but  if  the  act  be  of  a  nature  which, 
according  to  circnmstances,  may  or  may  not  constitute  misconduct,  the  clerk  will 
not  be  removed,  where  he  appears  to  have  acted  in  good  faith  and  withont  any 
improper  motive." 

8.  Pkocedurr  —  a.  In  GeneraL  Where  the  procedure  for  the  removal  of 
a  clerk  is  pointed  out  by  statute  it  must  bo  followed."  Usually  the  proceed- 
ing is  required  to  be  prosecuted  in  the  name  of  the  state,**  on  due  notice  to 


»7-  Com.  V.  Chambera,  1  J.  J.  Marsh.  (Ky.) 
108. 

68.  Com.  V.  Rodeo,  8  B.  Mon.  (Ky.)  171. 

Wbeie  done  in  good  faith  and  from  no  cor- 
rupt motive  the  taking  of  illq^l  fees  is  not 
ground  for  removal.    Com.  v.  Arnold,  3  Litt 

(Ky.)     327;    Ccm.    r.    Barrv,    Hard.     (Ky.) 
220. 

69.  Sevier  v.  WBahiogton  County  Justices, 
Feck  (Tmn.)  334;  Hardin  County  Ct.  v. 
Hardin,   Peck    (Tenn.)   291. 

Habitual  neglect  to  account  for  small  Bonu 
antborises  a  preaumption  that  their  retention 
aroee  from  sinister  motives  or  from  a  con- 
tinued or  gross  negligence  so  great  aa  to  be 
inexcusable.  Com.  e.  Hodes,  6  B.  Mon.  (Ky.) 
171. 

Sa  Com.  r.  Rodes,  8  B.  Mon.  (Ky.)  171; 
EtaU  v.  Alcorn,  7S  Tex.  387.  14  S.  W.  603, 
the  latter  caae  defining  "  wilful  neglect." 

For  foilore  to  pay  ovei  money  held  in  his 
official  capacity,  when  ordered  to  do  so  by 
the  court,  the  clerk  may  be  removed  from 
office.     State  c.  Watson,  38  Ark.  B6. 

Failnie  to  keep  office  open.— By  the  ex- 
press terms  of  the  North  C^arolina  atatote 
(BatUe's  N.  C.  Bev.  c.  00,  \\  15.  16).  a 
dngle  failure  on  the  part  of  a  clerk  of  a 
anperior  court  and  probate  judge  to  keep  hin 
office  open  on  Monday  from  S  a.  m.  to  4  P.  U. 
for  the  transaction  of  probate  business  (un- 
less such  failure  is  caiued  by  sickness)  is  a 
distinct  and  complete  cause  of  forfeiture  of 
his  office.     People  r.  Heaton,  77  N.  C.  18. 

Foilnre  to  make  separate  docket  for  jndge. 
—  The  failure  of  a  clerk  of  court  to  make  out, 
for  the  judge,  a  separate  docket  of  cases  to 
be  tried  at  a  term  of  court,  is  insufficient  to 
cause  his  removal  from  office,  in  the  absence 
of  an  order  from  the  judge  directing  him  to 
make  out  such  docket.  There  is  no  law  re- 
quiring the  clerk  to  make  a  separate  docket 
in  the  abnence  of  such  order.  Com.  o.  Arnold, 
3  Litt.   (Ky.)   327. 

61.  Com.  e.  Chambers,  1  J.  J.  Marsh.  (Ky.) 
108- 

6S.  Com.  V.  Arnold,  3  UU.  (Ky.)  327; 
Com.  r.  Barry,  Hard.  (Ky.)  229;  Com.  p. 
Chinn,  22  Ky.  L.  Bep.  I92I,  62  S.  W.  7.  6S5; 
Btate  e.  Roll,  1  Ohio  Dec.  (Reprint)  294,  7 
West.  L.  J.  121 ;  State  c.  Aloom,  7B  Tex.  3S7, 
14  e.  W.  fl63. 

Actinc  iHcinUoMlT. — A  eterk  will  not  be 
removed  for  having  acted  incautiously,  un- 
los  it  Iw  shown  that  the  stat«  or  some  in- 


dividual has  been  thereto  injured.    State  v. 
Winthrop,  2  Mart.  N.  S.  (La.)  630. 

63.  Com.  c.  Barry,  Hard.   (Ky.)   22B. 

Alabama  —  Written  charKea  —  Jury  trial. 
—  Since  the  Alabama  statute  of  181B  a  clerk 
cannot  be  removed,  even  for  contumacy  in  the 
face  of  the  court,  unless  charges  are  eichibited 
to  the  court  in  writing.  CallahiLn  r.  State,  2 
Stew.  L  P.  (Ala.)  379.  For  a  conviction  held 
to  be  free  from  error  see  Ledbetter  t'.  State, 
10  Ala.  241. 

Kentucky  —  Filing  information.— To  au- 
thorize the  attorney-general  to  file  informa- 
tion in  the  court  of  appeals  for  the  removal 
of  a  clerk  of  court,  he  need  not  first  obtain 
leave  of  court;  the  institution  of  the  proceed- 
ing being  in  his  discretion.  Com.  r.  Chinn, 
22  Ky.  L.  Bep.  1921,  62  S.  W.  7.  685  f<Ii«- 
tingmaKing  Com.  r.  Barry,  Hard.  ( Ky. ) 
22»]. 

Supporting  affidavit. —  The  charges  against 
a  clerk  prosecuted  for  breach  of  good  be- 
havior must  be  supported  by  affidavit  before 
thev  can  be  filed.  Com.  v.  Bodes,  I  Dana 
(Ky.)   69S. 

Setting  time  for  hearing. —  Under  the  New 
York  statutes,  where  the  charges  are  denied 
by  a  sufficient  answer,  a  time  must  be  set  for 
the  hearing.  Matter  of  De  Mnhnut,  43  N.  Y. 
App.  Div.  56,  99  N,  Y.  Suppl.  353. 

A  majority  of  the  judufcs  must  concur,  as 
to  the  cause  for  which  the  cTprk  is  to  be  re- 
moved, as  well  as  in  the  propriety  of  a  sen- 
tence of  removal.  Com.  t'.  Bodes,  1  Dana 
(Ky.)    686. 

Enforcement  of  forfeltnre  by  qno  war- 
ranto,— ■  The  forfeiture  of  office  incurred  by 
the  clerk  of  the  superior  court  in  failing  to 
keep  open  his  office  as  re<;uired  bv  law  can 
only  be  enforced  by  proceedinps  in  the  nature 
of  quo  warranto.  State  v.  Norman.  82  N.  C. 
687. 

Kecuirins  clerk  to  produce  books  and 
papers. — A  clerk  prosecuted  for  breach  of 
good  behavior  will  be  required  to  produce  any 
books  and  papers  belonging  to  his  office  which 
may  he  necessary  as  evidence.  Com.  r.  Bodes, 
1  Dana   (Ky.)   595. 

Compelling  clerk  to  surrender  books  and 
papers. —  Mandamus  will  be  granted  against 
a  clerk  of  a  court  of  requests  to  give  up  the 
books  and  papers  of  the  court  which  he  has 
refused  to  do  on  being  removed  from  office. 
In  re  lacroix,  4  U.  C.  Q.  B.  O.  S.  339. 
'  64.  Callahan  v.  SUte,  2  Sfew.  ft  P.  (Ala.) 
[VI,  C  8,  a] 
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defendant,"'  and  the  acts  cliargcd  mnBt  be  epeoifically  alleged**  and  pioved  as 
charged."  Where  the  proceeding  is  suiuniarj  in  its  nature  the  jodginent  must 
contain  all  the  facte  necessary  to  show  jurisdiction  in  the  court.** 

b.  Bevlflv  of  Proceedings.     A  judgment  remoriug  a  clerk  from  office  may 
UBuall;  be  reviewed  on  writ  of  error." 

VII.  COMPEHSATION. 

A.  Dependent    Upon    Statute  —  1.  In    Qbnbral.    A  clerk  of  a  court  is 

entitled   to  sucii  compensation  only  as  is  specitically  provided  by  statute;™  he 

takes  Ilia  oQice  cwm,  onere  and  must  perform  gratuitously  those  otncial  duties  fur 

which  no  compensation  is  provided  by  law.     Sometimes  provision  is  made  by 


376;  Com.  v.  Barry,  Hard.   (Ky.)  £29;  Peo- 
ple t>.  Heaton,  77  N.  C.  18. 

LonisUua  —  Wtaen  private  Indlvidaal  tasy 
proHCDte. —  La.  Acts  (1821),  No.  60,  prescrib- 
ing the  maimer  in  which  clerks  tnaj  be  re- 
moved from  office,  only  permits  proeecutioD 
by  a  private  individual  for  malfeasance  in 
the  discharge  of  their  duties.  For  a  matter 
unconnected  with  official  duty  no  ooe  can 
prosecute  except  the  district  attorney.  State 
V.  Kellam,  4  La.  494. 

66.  Sevier  v.  Washington  County  Justices, 
Peck  (Tenn.)   334. 

The  Bommous  should  recite  the  cbaiges  at 
length. —  Com.  i;.  Rodes,  1  Dana  (Ky.)  595. 

ea.  Ledbetter  v.  State,  10  Ala.  241;  Com. 
V.  Kodes,  I  Dana  (Ky.)  595;  Com.  v.  Arnold, 
3  Litt.   (Ky.)   309. 

Cbargei  too  vague. —  "Frequent  intemper- 
ance "  and  "  habitual  indolence  "  are  cbargea 
too  vague  and  indeterminate  against  a  clerk ; 
there  should  be  a  specification  of  the  nature, 
time,  place,  and  maimer,  and  the  persona  in- 
jured by  Uie  offense.  State  v.  Winthrop,  2 
Mart.  N.  S.  (La.)  630. 

Amendment  of  the  information  may  be 
regulated  by  the  court  under  Ky.  Civ.  Code 
Prac.  i  134.  Com.  v.  Chiuu,  22  Ky.  L.  Rep. 
1921,  02  S.  W.  7,  68S.  But  new  charges  can- 
not be  added  by  amendment.  Cool  v.  Rodes, 
1  Dana   (Ky.)   59S. 

Supplemental  information. — A  supplemen- 
tal information  charging  the  commission  of 
an  offense  after  the  institution  of  the  pro- 
ceeding to  remove  a  clerk  will  not  be  allowed, 
an  agreement  having  previously  been  made 
for  the  taking  of  the  proof  by  deposition  in- 
stead of  orally,  a«  contemplated  by  the  code 
of  practice,  and  the  charge  made  in  the  sup- 
plemental information  not  being  covered  by 
that  agreement  Com.  v.  China,  22  Ky.  ll 
Rep.  1921,  62  S.  W.  7,  685. 

67.  Com.  ».  Arnold,  3  Litt.   (Ky.)   309. 

Evidence  of  acta  not  charged  may  be  re- 
ceived for  the  purpose  of  showing  the  inten- 
tion of  an  act  charged  to  have  been  done. 
Com.  V.  Arnold,  3  Litt.  (Ky.)  309.  But  evi- 
dence of  intoxication  at  other  times,  or  of 
habit,  cannot  be  admitted  in  proof  of  a  speia- 
fied  charge  of  intoxication.  Ledbetter  v. 
State,  10  Ala.  241. 

68.  Ragsdale  V.  State,  i  Swan  (Tenn.)  416, 
setting  forth  what  the  judgment  must  con- 
tain under  the  Tennessee  statutes.    See  also 

[Vr,  C.  8.  a] 
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69"  Callahan  t-.  State,  2  Stew,  ft  P.  (Ala.) 
379;  Ragsdale  o.  State,  2  Swan  (Tenn.)  415; 
Sevier  v.  Washington  County  Justices,  Peck 
(Tenn.)  334;  Hardin  Ctounty  Ct.  c.  Hardm, 
Peck  (Tenn.)  B91. 

Appeal  in  the  natoie  of  a  wilt  of  error 
will  not  lie  under  the  Tennessee  statute,  as 
tiie  proceeding  is  not  a  "suit"  or  "judg- 
ment "  within  the  meaning  of  that  act.  Rags- 
dale V.  State,  Z  Swan   (Tenn.)   415. 

Impeachment  by  senate. —  A  clerk  may  b« 
removed  from  office  by  the  senate  on  im- 
peachment, and  the  courts  of  law  will  not  re- 
view the  proceedings.  State  o.  O'Drisooll,  2 
Treadw.   (S.  C.)  713. 

Mandamus  lies  to  restore  to  office  a  clerk 
who  has  been  improperly  removed.  See  «•• 
|>ra,  III,  E. 

70.  ilabama. —  Troup  t.  Morgan  County, 
109  Ala.  162,  19  So.  603. 

ArlMftta*. —  Logan  County  v.  Trimm,  67 
Ark.  487,  22  S.  W.  164;  Cok  V.  WhiU  County. 
32  Ark.  45. 

California. —  Bicknell  r.  Amador  County, 
30  Cal.  237. 

Indiana. —  Ea  p.  Harrison,  112  Ind.  329,  14 
N.  E.  226;  Taylor  v.  Washington  County,  110 
Ind.  462,  II  N.  E.  436;  Hill  v.  Shannon,  68 
Ind.  470;  Wabash  County  t.  Sivey,  IS  Ind. 
425 ;  Falkenburgh  v.  Jones,  6  Ind.  296 ;  Hunt- 
ington County  c.  Buchanan,  21  Ind.  App.  17S, 
51  N.  E.  939. 

Iowa.—  Packer  v.  Corlett,  71  Iowa  249,  S2 
N.  W.  271;  Palo  Alto  County  c.  Burlingeme, 
71  Iowa  201,  32  N.  W.  250;  Sprout  i:  Kelly. 
37  Iowa  44.  But  see  Ripley  v.  Gifford,  11 
Iowa  367. 

iLonsos. —  Heller  v.  ShawneA  County,  2Z 
Kan.  128. 

Eentuaky. —  Wortham  v.  Giayson  County 
Ct.,  13  Bush  (Ky.)  53;  Rodes  c.  Reese,  4 
B.  Mon.   (Ky.)  586. 

Louiafana. —  Burk  r.  New  Orleans,  26  La- 
Ann.  301.  See  also  Fitzpatrick  o.  New  Or- 
leans, 27  Ia.  Ann.  457. 

ifaine.— White  c.  Fox,  22  Me.  341. 

Minneiota. —  Armstrong  v.  Ramsey  County, 
25  Minn.  344. 

MiMiMippi. —  Patty  v.  Spademan,  6S  Hiss. 
76. 

JfMSouri. —  Callaway  County  c.  Henderson, 
119  Mo.  32,  24  S.  W.  437  :  Hubbard  r.  Texas 
County,  101  Mo.  210,  13  B.  W.  1065;  SUte  «. 
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Etatnte  for  compeDsatioD  for  services  "  not  otherwise  provided  for,"  "  and  various 


Livingston  Countj,  61  Mo.  6S7;  Sinclair  e. 
MiEsoari,  etc,  R.  Co.,  74  Mo.  App.  600.  But 
see  Boone  County  P.  Todd,  3  Mo.  140. 

Mt/titana. —  State  X>.  Second  Judicial  Diat. 
Ct,  24  Moat.  426,  62  Pac.  GS8. 

yevada. —  Washoe  Countj  v.  Humboldt 
County,  14  Nev.  J23;  State  v.  Rover,  13  Nev. 
17. 

Sao  York. —  Cronkright  v.  Brooklfn,  25 
Miac.  (N.  y.)  386,  55  N.  Y.  Suppl.  613;  Mat- 
ter of  Albany  County,  6  How.  Pr.  (N.  Y.)-  11, 
3  Code  Rep.  (N.  Y.|  102;  Doubledaj  e. 
Broome  County,  2  Cow.  (N.  Y.)  533;  Mallory 
r.  Cortland  County,  2  Cow.  (N.  Y.}  531.  But 
■ce  Bright  c.  Chenanso  County,  18  Jotuu. 
lU.  Y.)   242, 

Hortk  Carolina.—  Guilford  v.  Beaufort 
County,  120  N.  C.  23,  27  S.  E.  B4;  State  v. 
Johnson,  101   N.  C.  711,  8  S.  E.  360. 

OAio. —  Clark  P.  Lucas  County,  14  Ohio  Cir, 
Ct  349;  Butler  County  v.  WelUver,  12  Ohio 
Cir.  Ct.  440,  5  Ohio  Cir.  Dec.  609. 
Oregon. —  Jackson  r.  SigUn,  10  Oieg.  93. 
Pejintiflvania. —  Lyon  V.  Adams,  4  Serg. 
t  R.  (Fa.)  443;  Sipler  c.  Clarion  County,  8 
Pa.  Dist.  Z53;  Close  v.  Berks  County,  2 
Woodw.  (Pa.)  453;  Trach  v.  County,  2  Le- 
high VaL  U  Rep.   (Pa.)   253. 

Boulk  Carolina. —  OstendorO'  o.  Charleston 
County,  14  S.  C.  403;  Rowetl  v.  Mulligan,  2 
Strobh.   (S.  C.)   379. 

TennMtee. — State  V.  Wilbur,  101  Tenn.  211, 
47  B.  W.  411. 
TeasM. —  Hallman  V.  Campbell,  67  Tex.  64, 
Virginia. —  Allen  v.   Com.,  B  Ormtt.    (Va.) 
629. 

Watlungltm. — Denny  v.  Holloway,  17  Wash. 
487,  49  Pac.   1073. 

Wi*oon»in. —  St.  Croix  County  c  Webater, 
Ul  Wis-   270,  87   N.   W.  302;    Hitchcock  P. 
Men-iek,  15  Wia.  522. 
See  10  Cent  Dig.  tit.  "  Clerks  of  Courta," 
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For  a  full  discnuion  of  the  compensatian 
of  public  offleeis  see  Ofticebs. 

Compenistion  of  deputy  deiks  see  infra, 
X.  C. 

Compensation  of  clerks  of  admiralty  courts 
see  ADMiBax.1T,  1  Cyc  910,  note  IS.  And  as 
to  the  fees  of  clerks  of  territorial  courts  in 
admiralty  suits  see  Waddell  v.  The  Steam- 
boat Daisy,  2  Wash.  Terr.  76,  3  Pac.  616. 

A  eoutitntlonal  provision  that  "  no  man's 
particular  services  shall  be  demanded  without 
juBt  coinpensatioa "  is  not  violated  by  this 
rule.    Falkenburgh  c.  Jonee,  6  lad,  206. 

Incieased  or  new  duties  appertaining  to 
the  office  of  clerk  do  not  carry  Uie  right  to  ad- 
dtLiooat  compensation  where  no  provision  is 
made  therefor  by  statute.  Burk  c.  New  Or- 
leana,  25  La.  Ann.  301 ;  Cowan  f .  New  York, 
3  Hun  (N.  Y.)  632,  6  Tbomps.  A  C.  {N.  Y.) 
151;  Cronkright  c.  Brooklyn.  25  Misc.  (N.Y.) 
33«,  69  N.  Y.  Suppl.  613;  Allen  o.  Com.,  « 
Oratt  (Va.)  529. 

For  services  which  he  la  not  required  to 
perform  by  law  the  clerk  is  not  entitled  to 
compeosation,     Logan  County  e.   Trimm,  67 


Wash.  487,  49  Pac.  1073;   Soules  c.  McLean, 
7  Wash.  461,  3d  Pac.  .364,  1082. 

Where  no  compenaation  piovided  except 
feet. —  Where  the  statute  makes  no  provision 
for  the  compensation  of  a  clerk  except  the 
fees  ha  ia  to  receive,  he  can  receive  no  other 
pay  for  oiEcial  services  except  that  which 
may  ije  classed  as  "  fees."  Troup  c.  Morgan 
County,  lOB  Ala.  162,  IB  So.  603.  See  also 
Palo  Alto  County  u.  Burlingame,  71  Iowa  201, 
32  N.  W.  269. 

For  nmultaaeons  aervice  in  two  coorts. — 
As  to  the  right  of  a  federal  clerk  to  compen- 
sation when  both  the  circuit  and  district 
courts  Bit  at  the  same  time  see  U.  S.  t*.  King, 
147  U.  S.  676,  13  S.  Ct.  439.  37  L.  ed.  328; 
Clough  V.  U.  S..  66  Fed.  921;  Goodrich  c. 
U.  S.,  42  Fed.  3B2,  36  Fed.  1B3;  U.  S.  r. 
Bassett,  2  Story  (U.  S.)  388,  24  Fed.  Cas. 
No.  14,639,  6  Law  Rep.  201;  Butler  p.  U.  S., 
23  Ct.  CI.  162.  See  also  U.  S.  ti.  Harsha,  60 
Fed.  953,  16  U.  S.  App.  13,  6  C.  C.  A.  178. 

Sureties  have  no  lien  on  fees. —  The  official 
fees  of  a  clerk  belong  to  his  estate,  like  other 
property,  and  the  sureties  on  his  official  bond 
have  no  lien  on  thero  for  their  indemnity,  or 
right  of  priority  over  other  creditors.  St^er 
V.  Frizzell,  2  Tenn.  Ch.  380. 

Performance  of  services  by  party  or  at- 
torney.—  A  party  has  no  right  to  perform 
services  which  the  law  imposes  upon  toe  clerk 
and  thus  deprive  the  latter  of  his  lawful  com- 
pensation. Where  such  services  are  per- 
formed by  a  party  or  his  attorney  the  clerk 
is  neverthelesa  entitled  to  compensation  as 
if  he  had  performed  them  hiraself.  Morrison 
V.  Rodes,  7  T.  B.  Man.  (Ky.)  19;  McDonough 
«.  Gorman,  2  La.  310;  Flemming  v.  Hudson 
County,  30  N.  J.  L.  280;  Hanrick  f.  Ake,  75 
Tex.  U2,  12  S.  W.  818. 

Power  to  assign  emoluments  of  office. — A 
contract  by  a  clerk  transferring  and  assign- 
ing to  a  trustee  for  the  benefit  of  a  third 
party,  in  consideration  of  a  debt  due  him 
from  the  clerk,  all  the  future  fees  and  emolU' 
ments  of  his  office  until  the  debt  be  paid,  with 
conditions  to  pay  deputies,  etc.,  is  void  as 
against  public  policy.  By  statute  the  auditor 
has  the  right  to  look  to  the  clerk  for  taxes 
on  suits  collected  by  him.  The  clerk  will 
not  be  permitted  to  surrender  such  rights  as 
are  essential  to  the  proper  discharge  of  the 
duties  of  hia  office.  Field  c.  Clipley,  7B  Ky. 
260,  2  ky.  L.  Rep.  269,  42  Am.  Rep.  215, 
See  also  Assiqnhkntb,  4  Cyc.  IB. 

71.  Troup  «.  Morgan  County,  109  Ala. 
162,  10  So.  503 ;  Fitzpatrick  f .  New  Orleans, 
27  La.  Ann.  457;  Trach  o.  County,  2  Lehigh 
Val.  L.  Hep.  (Pa.)  253. 

In  federal  courts  a  clerk  is  entitled  to  a 
"  reasonable  "  compensation  where  none  is  ex- 
preBsly  provided  by  law.  Erwin  t.  U.  S.,  37 
Fed.  470,  2  L.  R.  A.  229;  Cavender  c.  Cav- 
ender.  3  McCrary  (U.  S.)  383.  10  Fed.  823; 
Anonymous,  Taney  (U.  8.)  483,  1  Fed.  Cas. 
No.  472. 

[VII,  A,  I] 
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provisions  for  special  and  extra  compensation  are  to  be  met  with,'"  bnt  in  the 
absence  of  any  sueh  provision  a  clerk  is  not  entitled  to  any  greater  compensation 
than  that  provided  by  the  statute,"  and  it  is  against  public  policy  to  allow  a  clerk 
to  contract  with  parties  for  greater  fees  than  tuose  provided  by  law." 

2.  Statutes  Stkictlt  Constsubd.  Statutes  authorizing  the  clerk  to  collect 
fees  for  his  services  ^re  strictly  constrned  and  will  not  be  extended  beyond  tlieir 
letter." 

8.  Fees  For  Particdlab  Services.  Questions  regarding  the  specific  fees  to 
which  a  clerk  is  entitled  depend  so  entirely  upon  the  various  statutory  provisions" 


[  county. 


Wb«ii  ptOTiaioD  applies  to  atate  ( 
—  A  general  proviaion  governing  i 
apBcially  provided  for  will  not  embrace  Bcrv- 
iccs  for  the  state  or  county  unless  they  are 
expi-essly  named  in  the  statute  or  necesBarily 
implied  from  the  language  thereof.  Cole  V. 
White  County,  32  Ark.  45. 

72.  For  statntcB  authoriiiiig  (ixtra  '  com- 
pcnaation  see  the  following  cases:  Hunter 
V.  Ripley  County,  48  Ind.  Ill;  Nave  t>.  Bit- 
ter, 41  Ind.  301;  Falkenburgh  v.  Jones,  5  Ind. 
29G;  Ew  p.  Patty,  56  Hias.  490;  St.  Croix 
County  V.  Webster,  111  Wis,  270,  87  N.  W. 
302. 

Tennesaee  —  When  apecial  allowance  an- 
tboriied. —  The  discretionary  power  of  the 
court  to  make  allowancea  to  the  clerk  in  the 
capacity  of  receiver  or  special  com  mi  saj  oner 
extends  only  to  services  of  an  extraordinary 
nature  for  which  the  law  has  provided  no  spe- 
cific fee  or  compensation.  Woodward  t.  Wil- 
liams, n  Humphr.   (Tenn.)  323. 

73,  McLennan  County  v.  Graves,  (Tex.  Civ, 
App.  IBOll  82  S.  W.  122:  St,  Croix  County 
V.  Webster,  111  Wis.  270,  87  N.  W.  302;  U.  S. 
V.  Meigs,  95  U.  S,  748,  24  L.  ed.  578, 

The  judge  of  a  superior  court  has  no  power 
to  make  to  the  clerk  of  one  of  the  courts  in 
his  district  an  allowance  for  extra 
Brandon  v.  Caswell  County,  71  N,  C. 

Where  a  gross  sum  is  provided  as  the  com- 
pensation of  a  clerk  for  his  services  in  a  cer- 
tain proceeding  he  is  not  entitled  to  charge 
other  fees  for  specific  services  involved  in 
such  proceedings. 

Georgia. —  Macmurphy  c.  Dobbins,  63  Ga, 
294. 

lotoa. —  Packer  c.  Corlett,  71  Iowa  249,  32 
N,  W.  271, 

Sortk  Carolina. —  Guilford  «.  Beauford, 
County,  120  N.  C.  23,  27  S.  E.  94. 

Pennsylvania. —  Trach  r.  County,  2  Lehigh 
Val.  L.  Rep.   {Pa.)   2S3, 

Witaonain. —  Hitchcock  t.  Merrick,  15  Wis. 
ES2. 

74.  Bates  v.  Force,  4  Bush  (Ky.)  430; 
Hahn  r.  Derr,  1  Woodw.   (Pa.)   178. 

75,  Troup  v.  Morgan  County,  109  Ala,  162, 
19  So.  503.  But  compare  Com.  r.  Rodee,  8 
B.  Mon.  (Ky.)  171,  holding  that  under  the 
Kentucky  act  of  1828  clerks  of  the  county 
courts  are  entitled  to  the  same  fees  as  the 
clerks  of  the  circuit  court  for  like  services, 
■where  none  are  fixed  epeciflcally  by  law. 

For  constmctiona  of  particular  atatateS  see 
the  following  esses: 

Iowa. —  Poweshiek  County  r.  Patten,  89 
Iowa  SOS.  60  N,  W.  444  (Iowa  Codo  (1873), 
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Ij  S7B1,  3783,  3784,  and  acta  of  the  twen^- 
first  general  assembly  of  Iowa,  c,  134). 

Sangaa. —  Harrison  v.  Masonic  Hut  Ben. 
Soc.,  01  Kan,  134,  69  Pac.  266  (Kansas  act  of 
1889  as  affecting  fees  of  supreme  court  clerk). 

Louitiana. —  Oathoff  v.  Flotte,  48  La.  Ann. 
1094,  80  So.  282  (La.  Acta  (1880),  Nos.  m, 
136), 

Hitmesota. —  Armstrong  r.  R«msey  Connty, 
26  Minn,  344  (Minn,  Spec.  Laws  (1876), 
c.  207,  repealing  Minn.  Spec.  Iawb  (1S72), 
c  197). 

J/ususippi. —  Ea  p.  Patty,  56  Mira.  499 
(Mississippi  act  of  July  31,  1876). 

•Miasouri. —  Callaway  County  P.  Henderson, 
119  Mp.  32,  24  S.  W.  437  (Mo.  Rev,  Stat 
(1889),  I  5010);  State  v.  Auditor,  32  Ho. 
222  (Missouri  acts  of  Dec.  6.  1865,  Feb.  12, 
1857,  Nov.  23,  1857,  Jan.  25.  1861,  and  March 
28,  I8S1 )  ;  Kretsehmar  e.  St.  Louis  County, 
29  Mo.  124  (right  of  clerk  of  St.  LoaU  crim- 
inal court  to  the  fees  allowed  by  Miasouri 
act,  Feb.  12,  1857,  i  3)  ;  Harris  t.  BulSng- 
ton,  28  Mo,  53  (Missouri  acts  of  18B5  and 
1857). 

New  Jersey.—  State  r.  Kelaey,  04  N.  J.  L 
1,  44  Atl.  884  (New  Jersey  acts  of  April  16, 
1846,  March  16,  1876,  Feb,  16,  1831,  and 
April  18,  1881). 

Hew  York.—  Saffen  v.  New  York,  63  N.  Y, 
App.  Div,  389,  66  N.  Y.  Suppl.  69  (S.  V. 
I..aw3   (1896),  c.  739). 

Xorth  Carolina.—  Supreme  Ct.  Clerk's  Of- 
ftce  V.  Richmond  County,  79  N.  C.  69B  (N.  C, 
Laws  (1874-1875),  e.  247). 

Pennsylvania.^  Com.  v.  Fry,  183  Pa.  SL 
32,  38  At!.  417  (Pennsylvania  acts  March  10, 
1810,  and  April  2.  1868} ;  McGunnt^le  r.  Al- 
legheny County,  163  Pa,  St.  680,  30  Atl.  123 
(PennsyK-ania  act  of  1876)  ;  Cohen  c.  Com., 
6  Fa.  St.  Ill   (Pennsylvania  act  of  1810). 

reios.— State  C.  Norrell,  53  Tex.  427 
(Texas  act  of  April  22,  1878,  amending  Tn. 
Code,  c.  1,  tit  18,  and  c,  2,  tit,  15)  :  Ksbel- 
macher  i:  Kabelmacher,  21  Tex.  Civ,  App, 
317,  50  S.  W.  1118,  SI  S.  W,  353  (Texas  Acts 
Called  Seas.  25th  Leg.,  p,  12,  f  22). 

Virginia. —  Trehy  c.  Marye,  3  Va.  Super. 
Ct.  e04,  40  S.  E,  196  (Virginia  act  March 
1,  1398.  and  spec,  act  March  3,  1896). 

United  State*.— KAnk  r.  U.  S.,  88  Fed. 
879;  Goodrich  r.  U.  S.,  47  Fed.  267:  Davis  v. 
U.  S..  45  Fed,  162;  Marvin  r.  U.  S..  44  Fed, 
406;  Matthews  ».  U.  S.,  SB  Ct.  CI.  6BS. 

And  see  cases  cited  infra,  note  76  et  >e^.; 
and  10  Cent.  Dig.  tit.  "  Clerka  of  Courts," 
134. 

70.  Allowancea  afMinit  cotaly.— St  Frau' 
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in  the  different  jurisdictions  that  a  detailed  dJscaesion  of  the  decieionB  would 
serve  ao  usefDl  purpose  here.  ConsequeDtl^  no  more  is  attempted  tlian  to  pre- 
EeDt  a  bare  citation  of  the  cases  which  deal  with  the  coinpenBation  of  the  c^rk 
for  particuUr  service?,  sach  as  the  issuing  of  writs,  process,  and  notices  ■,""  attend- 


ee County  V.  Folbre,  06  Ait.  Bl,  4&  S.  W. 
1070. 

AIlow«iic«s  for  office  expMMi^  cleik  Ure, 
(tc. — Alatomo, — Pike  County  p,  Ooldthwaite, 
35  Ate.  704. 

iTkaaaaB. —  Cole  u.  White  County,  38  Ark. 
15. 

Colorado. —  Arapahoe  County  c,  Koons,  1 
Colo.  180. 

/UJHou. —  Daggett  r.  Ford  County,  90  111. 
134;  Cullom  c.  DoIlofT,  94  Til.  330;  De  Kalb 
Comity  r.  Beveridge,  16  III.  318. 

/■tfuina. —  Hancock  County  V.  MiteheU,  83 
Ind.  307. 

loam. —  Gamble  f.  Marion  County,  86  Ion 
«75.  52  N.  W.  666. 

jrumniri. —  St,  Louia  County  Ct.  p.  Ru- 
Itnd,  5  Mo.  2«8. 

/'nin«ylvanwi. —  Lyon  c.  AdBma,  4  Serg. 
k  R.  (Pa.)  443;  Close  v.  Berks  County,  t 
Woodw.   (Pa.)   453. 

I'nited  Statei. — U.  S.  t>.  Van  Duzee,  62  Fed. 
9S0.  10  U.  S.  App.  39S,  3  C.  C.  A.  361  [af- 
^imiii^  48  Fed.  543] ;  Selby  v.  U.  S.,  47  Fed. 
goo-.  U.  8.  V.  Gorham,  0  BlaUhf.  (U.  S.) 
S30.  25  Fed.  Cas.  No.  15,235. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
I  SB. 

ConuBiiaioDA  ox  funds  lundled. —  AJdbomtk 
—  Hague   V.    Matthews,   S9   Ala.   308,   8   So. 

/UinoM.— Baltimore,  etc.,  R.  Co.  v.  Gaul- 
ttr,  ISS  III.  233,  46  N.  B.  256. 

Indiana. — Wabash  County  v.  Sivey,  16  Ind. 
*25. 

.Veio  York. —  Matter  of  Post,  3  Edw.  {N.  Y.) 
3S5. 

Ohio.—  State  B.  Cuyahi^a  Coun^,  22  Ohio 
Cir.  a.  57. 

Oregon. —  J&irkson  v.  Siglin,  10  Oreg. 
83. 

TeiineM«e. —  Louisville,  etc.,  R.  Co.  v.  Bos- 
nll,  104  Tenn.  529,  58  S.  W.  117;  Baxter  v. 
Ijtate,  14  Lea  (Tenn.)  122;  SUU  V.  Hark- 
ittder,  12  Lea   (Tenn.)   466. 

r»i(ed  Btatet.—  U.  S.  f.  Kurta,  164  U.  8. 
49.  IT  S.  Ct.  15,  41  L.  ed.  346;  Johnson  V. 
Soathern  Bldg.,  etc.,  Assoc.,  85  Fed.  022; 
YuTKiW  L.  at  T.  Co.  e,  Dart,  91  Fed.  451,  62 
U.  S.  App.  617,  36  C.  C.  A.  572;  Northvreatern 
Uut.  L.  Ins.  Co.  c.  Quinn,  69  Fed.  462 ;  Bron- 
%ttA  V.  The  Advance,  60  Fed.  422;  U.  8.  f. 
tt'ollcra,  51  Fed.  896;  Easton  v.  Houston, 
rte.,  a.  Co.,  44  Fed.  718;  Marvin  v.  U.  S.. 
44  Fed.  405;  Smith  r.  The  Moi^n  City,  39 
Fed.  672;  Thomas  t.  Chicago,  etc.,  R.  Co., 
37  Fed.  648;  Fugan  v.  Cullen,  28  Fed.  843; 
Blake  r.  Hawkins,  19  Fed.  204;  7n  re  Good- 
rith,  4  Dill.  (U.  B.)  230,  10  Fed.  Caa.  No. 
5M1;  Leech  r.  Kay,  2  Flipp.  (U.  8.)  690,  4 
Fed.  72;  The  Avery,  2  Gall.  (U.  8.)  308,  2 
Fed.  Ca«.  No.  671 ;  Ex  p.  Preacott,  "2  Gall. 

<U.  8.)  146,  IB  Fed.  Cas.  No.  11,388;  £«  p. 
[14] 


Ptitt,  2  Wall.  Jr.  (U.  S.)  463,  19  Fed.  Cas. 
No.  11,228. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
{  51. 

CoBtlnnasca  of  cause. —  TriiaUe  v.  St. 
Louis,  etc,,  R.  Co.,  66  Ark.  249,  IB  S.  W.  839; 
Ba  p.  Lee,  4  Craneh  C.  C.  (U.  8.)  197,  15 
Fed.  Caa.  No.  8,177. 

iMulng  commission. —  Marah  v.  U.  S.,  S8 
Fed.  879. 

Issuing  fee  bUL— Page  v.  Bettes,  19  Mo. 
App.  624. 

Making  settlemcBts  with  county. —  St. 
Francis  County  v.  Folbre,  66  Ark.  91,  48 
8.  W.  1070. 

Kef erence.— Huffman  v.   8t<irk,  Zfi   8.   G. 


Beportiiig  testimony. —  Marsh  v.  U.  8.,  88 
Fed.  879. 

SnbmlssioBS. —  Trimble  v.  St.  Louis,  etc.,  R. 
Co.,  66  Ark.  249,  19  8.  W.  839;  Shed  c.  £au- 
sas  City,  etc.,  R.  Co.,  67  Mo.  687. 

Taxing  costs. —  Rode*  t>.  Reese,  4  B.  Mon. 
(Kv.)  586;  UendenoB  v.  Walker,  101  Tenn. 
22B.  47  S.  W.  430. 

77.  Alabama.^  State  Branch  Bank  V. 
Thompson,  9  Ala.  296. 

iTkanaaa. —  St.  Francis  County  v.  Folbre, 
btf  Ark.  Bl,  48  S.  W.  1070. 

nUnoia.—  Longwith  v.  Butler,  8  111.  74. 

Loxinono. — Fitzpatrick  v.  New  Orleans,  27 
La.  Ann.  457 1  Lynne  o.  New  Orleans,  26  La. 
Ann.  48. 

"SoTtK  Carolina. —  McRae  v.  Guiou,  58 
N.  C.  129;  Stokes  v.  Brown,  42  N.  C.  33. 

I'vnnaylvania. —  Psyran  «.  McWillJams,  B 
Watts  &  S.  (Pa.)  154;  Cash  c.  Baldwin,  7 
Watts  &  S.  (Pa.)  427;  Baldwin  v.  Cash, 
7  Watts  A  S.   (Pa.)   427. 

Tennetate. —  Nunnelly  v.  Smith,  4  Baxt. 
(Tenn.)  310;  Rtoe  v.  Turner,  1  Yerg.  (Tenn.) 
446. 

Taaiaa.—  Hallman  v.  Campbell,  67  Tex.  64. 

Waaltington. —  Kelly  v.  Ryan,  8  Wash.  636, 
36  Pac.  478. 

lVi«con«tn. —  Hitchcock  v.  Merrick,  15  Wis. 
622. 

United  Btatet. —  U.  S.  c.  McCandless,  147 
U.  8.  692,  13  8.  Ct.  485,  37  L.  ed.  334;  Gil- 
lum  V.  Stewart,  112  Fed.  3D;  Marsh  ti.  U.  S., 
88  Fed.  879;  U.  8.  v.  Van  Duzee,  52  Fed.  B30, 
10  U.  8.  App.  B35,  3  C.  C.  A.  381  [affirming 
48  Fed.  643] ;  Taylor  c.  U.  S.,  45  Fed.  531 ; 
Jones  P.  U.  S.,  39  Fed.  410;  The  Siren,  0 
Ben.  (U.  S.)  194,  22  Fed.  Cas.  No.  12,910; 
Durant  v.  Washington  County,  Woolw.  (U.  S.) 
377,  8  Fed.  Cas.  No.  4,191;  Martin  v.  V.  8., 
26  Ct.  CI.  160. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
142. 
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ftnce  and    services  at   trial;"    filing    papers;"    enterine    judgments,    decrees, 
or  orders ;  "•    making    other    docket,    journal,    or    record    entries ;  *'    indexing 


78.  lllmoit, —  Kane  County  v.  Pierce,  60 
III.  48!. 

Indiana. —  Tajlor  v.  Washington  County, 
67  Ind.  383 ;  Kerr  v.  Fountain  County,  47  lud. 
63  i  RudiHill  v.  Edsall,  43  Ind.  377 ;  Hid  p.  Mc- 
Kee,  28  Ind.  100. 

U  inneso  t  a . — Da' 
40  Minn.  33S,  42 

A'eu)  yorfc.— People  v.  Wilson,  34  Misc. 
(N.  Y.)  273,  68  N.  Y.  Suppl.  850;  People  v. 
Monroe  County,  IB  How.  Pr.  {N.  Y.)  225; 
In  re  Clerks'  Fees,  5  How.  Pr.  (N.  Y.)  11,  3 
Code  Rep.  (N.  Y.)  102;  Benton  t).  Sheldon, 
1  Code  Rep.  |N.  Y.)  134. 

United  States. —  U.  S.  c.  McCandlesa,  147 
U.  S.  692,  13  S.  Ct,  485,  37  L.  ed.  334;  U.  8. 
r.  Pitman,  147  U.  S.  889,  13  S.  Ct.  426,  37 
U  ed.  324  [affirming  45  Fed.  159] ;  Butler  v. 
U.  S.,  87  Fed.  655 ;  Marvin  v.  U.  S.,  44  Fed. 
405;  Goodrich  v.  U.  S.,  42  Fed.  302;  Erwin  V. 
U.  S.,  37  Fed.  470,  2  L.  R.  A.  229;  Pleasants 
*.  U.  S.,  35  Fed.  270;  Goodrich  v.  U.  S.,  35 
Fed.  193 ;  Dart  v.  U.  S..  32  Ct.  CI.  287 ;  Ackiss 
V.  V.  S.,  31  Ct.  CI.  283;  Converse  v.  U.  S.,  28 
Ct.  CI.  6;  Bill  V.  U.  S.,  23  Ct.  CI.  142. 

See  10  Cent.  Dig.  tit,  "Clerks  of  Courts," 
1*5. 

Service!  in  connection  with  jury. — Arkan- 
»as. —  Logan  County  f.  Trimm,  57  Ark.  487, 
22  S.  W.   164. 

Keniucfcy,— Auditor  v.  Cain,  22  Ky.  L.  Rep. 
.  1888,  61  S.  W.  1018. 

Pennsyivania, — Pairo  r.  American  Ins.  Co., 
6  Watts  &  S.  (Pa.)  374;  Sipler  t.  Clarion 
County,  8  Pa.  Dist,  253. 

WucoTwin.— St.  Croix  County  c.  Webster, 
111  Wis.  270,  87  N.  W.  302. 

United  Stale*.—  U.  S.  v.  Payne,  147  U.  S. 
687,  13  S.  Ct.  442,  37  L.  ed.  332;  U.  S.  v. 
King,  147  U.  S.  676,  13  S.  Ct.  439,  37  L.  ed. 
328;  Marsh  c.  U.  S.,  88  Fed.  879;  U.  S.  v. 
Dundy,  78  Fed.  357,  40  U.  S.  App.  375,  22 
C.  C.  A.  221;  Van  Duzee  v.  U.  S.,  73  Fed. 
794;  Fuller  v.  U.  8.,  58  Fed.  329;  U.  S.  v. 
Van  Duzec,  62  Fed.  930,  10  U.  S.  App.  395,  3 
C.  C.  A.  381;  Van  Duzee  v.  V.  S.,  48  Fed. 
043 ;  Goodrich  v.  U.  8.,  47  Fed.  267 ;  Marvin 
v.  V.  S.,  44  Fed.  405;  Goodrich  c.  U.  S.,  42 
Fed.  302;  Erwin  V.  U.  S.,  37  Fed.  470,  2 
L.  R.  A.  229, 

79.  ArkatMos.— Cole  v.  White  County,  32 
Ark.  4S. 

tiorth  CoroHna.^  Guilford  e.  Beaufort 
County,  120  N.  C.  23,  27  S.  E.  94. 

Penmylvania. — In  re  Constables'  Bonds,  16 
Pa.  Co.  Ct.  93. 

Tennessee. —  Henderson  v.  Walker,  101 
Tenn,  229,  47  S.  W.  430;  Parkinson  v.  Stete, 
16  Lea  (Tenn.)    132. 

Wushinglcm. —  State  v.  Gordon,  8  Wash. 
488,  38  Pac.  498. 

United  State*.— V.  S.  «.  Taylor,  147  U.  8. 
C95,  13  8.  Ct.  479,  37  L.  ed.  335  [reveraing 
46  Fed.  531] ;  U.  S.  f.  Fayne,  147  U.  S.  687, 
13  S.  Ct.  442,  37  L.  ed.  3-12 ;  U.  S.  c.  King, 
147  U.  S.  676,  13  S.  Ct.  439,  37  L.  ed.  328 ; 
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U.  S.  c.  Jones.  147  U.  S.  672,  13  S.  Ct  437. 
37  L.  ed.  32S ;  U.  S.  is.  Van  Duzee,  140  U.  S. 
I«9,  11  8.  Ct.  758.  35  L.  ed.  399;  U.  S.  v. 
Marsh,  112  Fed.  929.  50  C.  C.  A.  621;  Gil- 
lum  V.  Stewart,  112  Fed.  30;  Marsh  r.  C.  S., 
88  Fed.  879;  Butler  c.  U.  S.,  87  Fed.  655; 
Van  Duzee  v.  U.  S.,  73  Fed.  794;  U.  S.  r. 
Converse,  63  Fed.  423,  24  U.  S.  App.  8B,  11 
C.  C.  A.  274;  Van  Duzee  c.  U.  S.,  59  Fed. 
440;  Clough  17.  U.  S.,  56  Fed.  921;  U.  S.  r. 
Van  Duzee,  52  Fed.  930,  10  U.  S.  App.  3B5,  3 
C.  C.  A.  361  [affirming  48  Fed.  843] ;  Tavlor 
t.  U.  S.,  45  Fed.  631 ;  Marvin  t.  U.  S.,  44  Fed. 
405;  Goodrich  v.  U.  S.,  42  Fed.  392;  Van 
Duzee  v.  U.  8.,  41  Fed.  571;  Jones  c.  U.  S.. 
39  Fed.  410;  Erwin  f.  U.  S.,  37  Fed.  470,  2 
L.  R.  A.  229;  Goodrich  f.  U.  S..  35  Fed.  193; 
In  re  Woodbury,  17  Blatchf.  (U.  S.)  517,  7 
Fed.  705;  Amy  v.  Shelby  County,  1  Flipp. 
(U.  S.)  104,  1  Fed.  Cas.  No.  345;  Van  Duiee 
i>.  U.  S.,  35  Ct.  CI.  214;  Martin  c.  U.  S.,  26 
Ct.  CI.  180. 

See  10  Cent.  Dig.  tit.  "Clerks  of  Courts," 
i  43. 

80.  Arkaruaa. —  Logan  County  v.  Trimm, 
67  Ark.  487,  22  S.  W.  164. 

/Ilinow.— Herod  t>.  Lawler,  20  111.  610. 

Indiana. —  Taylor  c.  Washington  County, 
110  Ind.  402,  11  N.  £.  436;  Sutton  c.  Parker. 
65  Ind.  G36. 

Louisiana. —  McDonough  c.  Gorman,  2  Ll 
310. 

.Ifusutrippt. —  Patty  v.  Sparkman.  58  Uiss. 
78. 

Nevada. —  Washoe  County  c,  Humboldt 
County,  14  Nev.  123. 

Xeu>  York. —  Boyce  t".  Thompson,  20  Johna, 
(N.  Y.|   274. 

Pennnlvania. —  Moyer  v.  Wren,  9  Pa.  Co. 
Ct.  441. 

'South  Ca roil jia.— Padgett  v.  McAlhany.SS 
S.  C.  139,  31  S.  E.  68. 

Tentiessee.— Henderson  v.  Walker,  101 
Tenn.  229,  47  S.  W.  430;  State  r.  Wilbur, 
101  Tenn,  211,47  S.  W.  4il;  Perkins  r.  Stale, 
9  Baxt.  (Tenn.)  1;  Williams  u.  SUte,  3 
Heisk.  (Tenn.)  313. 

United  Stale*.-  U.  S.  f,  Payne,  147  L'.  S. 
687,  13  8.  Ct.  442,  37  L.  ed.  3.32;  U.  S.  r. 
Jones,  147  U.  S.  072,  13  S.  Ct.  437,  37  L.  ed. 
325;  U.  S.  V.  Van  Duzee.  140  U.  S.  IS9,  ]1 
8.  Ct.  758,  35  L.  ed.  399;  U.  S.  v.  Maish,  106 
Fed.  474,  45  C.  C.  A.  436;  U.  8.  f.  Converse, 
63  Fed.  423,  24  U.  S.  App.  80,  11  C.  C.  A. 
274;  U.  8.  c.  Van  Duzee.  52  Fed.  930,  10 
U.  S.  App,  395,  3  C.  C.  A,  361  {.a/firming  4S 
Fed.  643]  ;  Goodrich  v.  U.  S..  42  Fed.  392: 
Erwin  v.  U.  8.,  37  Fed.  470,  2  L.  R.  A  229; 
Martin  v.  V.  S.,  26  Ct.  CI.  160. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  CourU," 
j  40. 

81.  fHinoC*.— Mason  v.  Holcomb.  73  Ill- 
fill  ;  Kerp  p.  Fuchs,  43  111.  492. 

Indiana. —  Hill  t'.  Shannon,  68  Ind.  470: 
Geisel  f.  Taylor,  37  Ind.  390. 

A'ew   rorfc.—  Matter  of   Albany  County,  5 
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records;**  searching  records;"  drafting  and  furnislung  papers;"  furiiisliing  copies 
uf  records  and  papers  to  persona  entitled  to  such  copies ; "  making  ccrtiticates ;  ** 


Hcnr.  Pr.  (N.  Y.)  II,  3  Code  Rep.  (N.  Y.) 
101 

.V<ir(fc  Carolma. —  OniKord  c.  Be^nfort 
Countj,  120  N.  C.  23,  27  S.  E.  04;  State  v. 
Jahnson,  101  N.  C.  711,  3  S.  £.  360. 

Pmmylvania. —  Sipler  r.  Clarion  County, 
S  I^  Dist.  253 ;  Ernst  r.  Tombler,  1  Lehigh 
Vil.  L.  Rep.  (Pa.)  224;  Sommers  r.  Countj, 
2U  T.  N.  S.  (Pa.)  180. 

TenM.— Morgan  t.  Haldeinan,  20  Tex.  58; 
Stewart  r.  Crosby,  15  Tei.  613. 

United  States.—  U.  S.  c.  Kurti,  164  U.  S. 
i9,  17  S.  Ct.  15,  41  L.  ed.  340 ;  U.  8.  v.  Tay- 
lor, 147  U.  S.  695,  13  S.  Ct.  479,  37  L.  ed. 
J3S;  U.  S.  c.  McCandleas,  147  U.  S.  682.  13 
S.  Ct.  485,  37  L.  ed.  334;  U.  S.  t.  Payn*,  147 
U.  S.  587,  13  S,  Ct.  442,  37  L.  ed.  332 ;  U.  S. 
r.  King,  147  U.  S.  678,  13  S.  Ct.  439,  37  L.  ed. 
3tS;  U.  S.  t:.  Jonea,  147  U.  S.  672,  13  8.  Ct. 
«7,  37  L.  ed.  325 ;  U-  S.  e.  Van  Duzee,  140 
U.  S.  189,  11  S.  Ct.  75g.  35  L.  ed.  309  [revers- 
ing 41  Fed-  571];  U.  S.  r.  Marsh.  112  Fed. 
929,  50  C.  C.  A.  621 ;  Marah  c.  U.  S.,  109  Fed. 
!»;  Mohrstadt  v.  New  York  Mut.  L.  Ins.  Co., 
107  Fed.  872 ;  U.  8.  r.  Marsh.  106  Fed.  474, 
«  C.  C.  A.  436;  Mar^h  t.  U.  S..  88  Fed.  879; 
Bntler  r.  U.  S.,  B7  Fed.  655;  Van  Duzee  r. 
U.  S.,  73  Fed.  794;  Van  Duzeo  v.  V.  S.,  59 
Ffd.  440;  Fuller  P.  U.  S.,  58  Fed.  329; 
Hoagh  t.  U.  S.,  55  Fed.  921 ;  U.  S.  r.  Van 
Duiee,  52  Fed.  930,  10  U.  S.  App.  305,  3 
L',  C.  A.  361  la/firming  46  Fed.  643]  ;  Taylor 
r.  U.  S.,  45  Fed.  631 ;  Marvin  r.  U.  S.,  44 
F(d.  405;  Goodrich  e.  U.  S.,  42  Fed.  392; 
Vin  DuHte  r.  U.  S..  41  Fed.  571;  Jones  e. 
I".  S..  39  Fed.  410;  Erwin  v.  U.  S..  37  Fed. 
170, 2  L.  R.  A.  229;  Morrison  r.  Bernards  Tp., 
35  Fed.  400;  Cavender  r.  Carender.  3  Mc- 
Cnry  (U.  S. )  383.  10  Fed.  828;  Martin  v. 
I".  S..  28  Ct.  CI.  160. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
144. 

82.  Arkanaaa. —  Trimble  r.  St.  Louia,  ete., 
R.  Co.,  5«  Ark.  240,  19  S.  W.  839. 

Illinou.— Whitnety  r.  Ullman,  37  111.  423. 

Indiana. —  Geisel  c.  Tsylor,  37  Ind.  390; 
Wibash  County  r.  Sivey,  16  Ind.  425. 

Ofcio.—  Clark  v.  Lucas  County,  58  Ohio  St. 
107.  50  N.  E.  356;  Clark  t.  Lucas  County,  14 
Ohio  Cir.  Ct.  340;  Clark  r.  Lucas  County.  6 
Ohio  S.  A  C.  Pf.  Dec.  145,  4  Ohio  N.  P.  39. 

PeHmyJvaaia. —  Trach  v.  County,  2  Lehigh 
Vil.  L.  Rep.  (Pa.)  253. 

United  States.— Vaa  Duzee  v.  V.  S.,  41 
Ffd.  571. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
lift. 

83.  Mari/tand. —  Belt  r.  Prince  Geon^'s 
Comity  Abstract  Co.,  73  Md.  289,  20  Atl. 
M2.  10  L.  R.  A.  212. 

Vinneaola.— Church  r.  St.  Paul,  etc.,  R. 
Co.,  33  Minn.  410,  23  N.  W.  860. 

-Veie  Jerary.—  Lum  r.  McC^rty,  39  N.  J.  L. 
M7 :  Flemming  r.  Hudson  County,  30  N.  J.  L. 

ren-euM.— State  t.  Self,  6  Baxt   (Tenn.) 


United  fitafes.— Marvin  c.  U.  S.,  44  Fed. 
406;  In  re  Clerk's  Charges,  5  Fed.  440;  7n  ro 
Vermeule,  10  Ben.  (U.  S.)  1,  28  Fed.  Caa. 
No.  10,018;  In  re  Woodbury,  17  Blatchf. 
(U.  3.)  1.17,  7  Fed.  705. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  CourU." 
I  53. 

84.  U.  S.  V.  Taylor,  147  U.  S.  695.  13 
S.  Ct.  479,  37  L.  ed.  335 ;  U.  S.  v.  King,  147 
U.  S.  676,  13  S.  Ct.  439,  37  L.  ed.  328;  Mc- 
Ilwaine  v.  Ellington.  09  Fed.  133;  Marsh  r. 
U.  S.,  88  Fed.  870;  Clough  c.  U.  S.,  65  Fed. 
921;  In  re  Conrad,  15  Fed.  641;  Cavender  t'. 
Cavender,  3  McCrary  (U.  8.)  383,  10  Fed. 
828. 

SS.  Arkanmu. —  Logan  County  t'.  Trimm, 
67  Ark.  487,  22  S.  W.  184. 

Florida, —  Proctor  t.  Hart,  6  Fla.  465. 

Georgia. —  Waldrop  c.  Wolff,  114  Ga.  610, 
40  S.  E.  830;  Neisler  c.  Loudon,  83  Ga.  196, 
»  S.  K.  632. 

Kentucky. —  Morrison  r.  Rodes,  7  T.  B. 
Mod.  (Ky.)   19. 

Loaitiana.—  McDonough  c.  Gorman,  2  La, 
310. 

Miatouri. —  Page  t.  Bettes,  19  Mo.  App. 
624. 

Montana. —  State  r.  Second  Judicial  Dist. 
Ct.,  24  Mont.  425,  62  Pac.  688. 

Nevada. —  State  *.  Rover,  13  Nev.  17. 

Hortk  Carolina.— McRae  f.  Guion,  58  N.  C. 
12!). 

Tennessee. —  Henderson  r.  Walker.  101 
Tenn.  229,  47  S.  W.  430;  State  r.  Wilbur,  101 
Tenn.  211,  47  S.  W.  411 ;  Western  Union  Tel. 
Co.  F.  Ordway,  8  Lea   (Tenn.)   658. 

Teias.— McLennan  County  i-.  Graves,  (TeK. 
Civ.  App.  1901 )  62  S.  W.  122 ;  Kabelmacber 
r.  Kabelmacher,  21  Tei.  Civ.  App.  317,  50 
8.  W.  1118,  51  S.  W.  353. 

"Washington. —  Soules  v.  McLean,  7  Wash. 
461,  35  Pac.  384.  10S2. 

Wiacotwin.— St,  Croix  County  r.  WebaUr, 
111  Wis.  270,  87  N.  W.  302. 

United  State*. —  U.  S.  v.  Van  Duzee,  140 
U.  S.  169,  11  S.  Ct.  758,  35  L.  ed.  309; 
Marsh  r.  U.  S.,  88  Fed.  879 ;  U.  S.  r.  Dundy, 
76  Fed.  357,  40  U.  S.  App.  37-5,  22  C.  C,  A. 
221 ;  Van  Duzee  v.  U.  S..  73  Fed.  794 ;  Clough 
r.  U.  S.,  55  Fed.  921 ;  U.  8.  t.  Van  Duzee.  52 
Fed.  930,  10  U.  8.  App.  395,  3  C.  C.  A.  361 ; 
Jones  c  U.  S.,  30  Fed.  410;  Erwin  r.  U.  S., 
37  Fed.  470,  2  L.  E,  A.  229;  In  re  Woodbury, 
17  Blatchf.  (U.  S.)  517.  7  Fed.  705:  Amy  v. 
Shelby  County,  1  Flipp.  (U.  S.)  104,  1  Fed. 
Cas.  No.  345;  Cavender  c.  Cavender,  3  Mc- 
Craiy  (U.  8.)  383.  10  Fed.  829;  Martin  v. 
V.  S..  26  Ct.  CL  160. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courta." 
i  54. 

86.  ArkanMas. —  Logan  County  r.  Trimm, 
57  Ark.  487,  22  S.  W.  164. 

Keatueky. —  Rodes  r.  Reese,  4  B.  Mon. 
(Ky.)  586. 

yevada. —  Comstock  Mill,  etc.,  Co.  v.  Al- 
len. 21  Nev.  325,  31  Pac.  434. 

Ifeui  York. —  Matter  of  Albany  County,  6 
[Til.  A.  8] 
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administering  oaths;"  taking  acknowledgmentfl ; "  services  in  criminal  cases;* 
and  services  in  connection  with  judicial  eales,***  election  proceediugB,"  and  tax 
proceedings." 

4.  Services  Rbmdeibd  Joht  Parties  or  IH  Coksoudated  Caosbs.     For  services 
rendered  for  joint  parties  or  iu  consolidated  causes  tlie  clerk  is  entitled  ordinarily 

St.  Croix  Cooit^  v.  Webater,  111  Wia.  270, 

87  N.  W.  302;  U.  &  v.  Taylor,  147  U.  S.  696. 
13  S.  Ct.  478,  37  L.  ed.  335;  U.  S.  e.  Mwsh, 
lOe  Fed.  474,  46  C.  C.  A.  436;  Marsh  c.  U.  S., 

88  Fed.  879;  Butler  c.  U.  S.,  87  Fed.  655; 
Fuller  V.  U.  S.,  58  Fed.  328 ;  Clough  p.  U.  S., 
65  Fed.  921 ;  U.  S.  t>.  Van  Duzee,  G2  Fed.  930. 
10  U.  8.  App.  306,  3  C.  C.  A.  361 ;  Taylor  c. 
U.  a,  45  Fed.  531;  Marvin  v.  U.  S.,  44  Fed.  . 
405;  Hil]  f.  U.  S.,  40  Fed.  441. 

88.  U.  S.  c.  Taylor.  147  U.  S.  695,  13  S.  O. 

470,  37  L.  ed.  335 ;  Taylor  P.  U.  S„  45  Fed. 
631;  Martin  f.  U.  S.,  26  Ct  Q.  160. 

89.  Alabania. —  Bur^  v.  Hawkins,  101 
Ala.  326,  14  Su.  771. 

llUnoit. —  Satterfleld  e.  Jefferson  Count;, 
85  III.  347;  Chicago  f.  O'Hara,  60  111.  413; 
Wells  1-.  McCullock,  13  111.  806;  Carpenter  f. 
People,  8  [11.  147;  McLean  v.  Montgomer; 
County,  32  111.  App.   131. 

Indiana.— Ea  p.  Harrison,  112  Ind.  320,  14 
N.  E.  226;  Brown  County  ti.  Summeraeld,  36 
Ind.  543;  Livengood  v.  Vermillion  County,  32 
Ind.  84;  Morgan  County  c.  Johnson,  31  Inl 
463. 

loura. —  CulbertBon  C.  Jefferaon  County,  I 
Greene   {Iowa)   416. 

Mi»»iaaippi. —  Ea  p.  Tbemas,  69  Miss.  522 ; 
Myers  v.  Marshall  County.  S6  Miss-  344; 
Burt  V.  Harwood,  39  Miss.  756. 

New  York. —  Fairlie  it.  Maxwell,  1  Wend. 
(N.  Y.)    17. 

Tennessee. —  Perkini  v.  State,  9  Bart. 
{Tenn.)    1;  Avery  C.  State.  7  Baxt.   (Tean.) 

Tea«s.— Hogg  n.  State.  40  Tex.  Crim.  109. 
48  S.  W.  580  [reaffirming  (Tex.  Crim.  18B7) 
43  S.  W.  1101] ;  Bonn  p.  SUte,  12  Tex.  App. 
100. 

United  Btalet. —  U.  S.  v.  Dundy,  76  Fed 
357,  40  U.  S.  App.  375,  22  C.  C.  A  221. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courta," 
(57. 

90.  Oriel's  Estate,  171  Pa.  St.  412.  37 
Wkly.  Notes  Gas.  (Pa.)  85,  33  AH.  375; 
Ramsey  v.  Alexander,  5  Serg.  &  R.  (Pn) 
338;  Harris  c.  Petigrew.  5  I-ea   (Tenn.)  598. 

91.  Lyon  t'.  Adams,  4  Serg.  t  R.  (Pa.) 
443;  U.  S.  P.  Jones,  147  U.  S.  672.  13  S.  Ct. 
437,  37  L.  ed.  325;  U.  S.  i-.  Fiteh,  70  Fed. 
578,  37  U.  S.  App.  103.  17  C.  C.  A.  233: 
Clough  f.  U.  a,  55  Fed.  021;  Goodrich  r. 
U.  S.,  35  Fed.  193. 

92.  Kentucky.— fori    v.   StoDe.    102    Ky. 

471,  19  Ky.  L.  Rep.  1537,  43  S.  W.  721 ;  Ham- 
mond V.  Norman,  20  Ky.  L.  Rep.  101,  45 
8.  W.  450. 

Louisiana. —  State  V.  Clinton,  25  La.  Ann. 
342, 

Minriewla. —  O'Connor  v.  Ramsey  Oounly, 
61  Minn.  370,  63  N.  W.  1025. 

Miaaouri. —  Hubbard  p.  Texas  County,  101 
Mo.  210,  13  S.  W.  1065. 


How.  Pr.  (N.  X.)  11,  3  Code  Rep.  (N.  Y.) 
102. 

Fennsylvania. —  Sipler  P.  Clarion  County. 
8  Pa.  Dist.  253;  Trach  v.  County,  2  Lehigh 
Val.  L.  Rep.   (Pa.)   253. 

Tenneaaee. —  Henderson  P.  Walker,  101 
Tenn.  220,  47  8.  W.  430;  Perkins  c.  State,  9 
Baxt.  (Tenn.)  1. 

XVitconain. —  St.  Croix  County  t.  Webster, 
II  Wis.  270,  87  N.  W.  302. 

United  Slates. —  U.  S.  v.  McCandless,  147 
U.  S.  602,  13  S.  IS.  465,  37  L.  ed.  334;  U.  8. 
P.  Jones,  147  U.  S.  672,  13  8.  Ct.  437,  37 
L.  ed.  325;  U.  8.  tj.  Van  Duzee,  140  U.  8. 
160,  11  8.  a.  758,  35  L.  ed.  399;  Marsh  e. 
U.  a,  88  Fed.  879;  Van  Duzee  v.  U.  S.,  73 
Fed.  704;  Van  Duzee  v.  V.  S.,  50  Fed.  440; 
U.  8,  f.  Van  Duaee,  52  Fed.  930,  10  U.  S. 
App.  395.  3  C.  C.  A.  361;  Taylor  v.  U.  S..  45 
Fed.  631 ;  Marvin  f.  U.  8.,  44  Fed.  405;  Jones 
r.  U.  8.,  39  Fed.  410;  In  re  Woodbury,  17 
Blatehf.  (U,  S.)  617,  7  Fed.  705;  Martin  c. 
U-  S..  28  Ct.  a.  100;  Singleton  f.  U.  S.,  22 
Ct.  CI.  U9. 

See  10  Ont  Dig.  tit.  "  Clerks  of  Ckiurta," 

i  56. 

Certifying  attendance  of  jniori  and  wit- 
necMB. —  Arkanaaa. —  Trimble  v.  St.  Louis, 
etc..  R.  Co..  56  Ark.  249,  19  S.  W.  839. 

Colorado. —  San  Miguel  County  v.  Long,  8 
Colo.  438,  8  Pac.  923. 

lotca. —  Palo  Alte  County  P.  Burlingame, 
71  Iowa  201,  32  N.  W.  259. 

Kansns. —  Heller  v.  Shawnee  County,  23 
Kan.   123. 

Miaaouri. —  Ford  r.  Kansas  City,  ete.,  R. 
Co..  29  Mo.  App.  016. 

Nevada. —  Washoe  County  v.  Humboldt 
County,  li  Nev.  123. 

Pennsylvania. — Com.  v.  Philadelphia  County, 
8  Serg.  £  R.  (Pa.)  64;  Sipler  t.  Clarion 
County,  8  Pa.  Dist.  253;  Trach  p.  County.  2 
Lehigh  Val.  L.  Rep.   (Pa.)   253. 

Wiseonain. — ^St.  Croix  County  t>.  Webster, 
in  Wis.  270,87  N.  W.  302. 

United  S(<i(es.— U.  S.  v.  Taylor.  147  U.  S. 
BBS.  13  S.  Ct  479,  37  L.  ed.  336;  U.  S.  v. 
King,  147  U.  S.  676,  13  S.  Ct.  439.  37  L.  ed. 
328 :  U.  S.  V.  Morgan.  66  Fed.  270,  32  U.  S. 
App.  61,  13  C.  C.  A.  436;  IT.  S.  v.  Converse, 
63  Fed.  423.  24  U.  S.  App.  89.  11  C.  C.  A. 
274 :  Van  Duzee  r.  U.  S.,  69  Fed.  440 ;  Fuller 
r.  U.  S..  58  Fed.  329:  Clough  p.  U.  S..  68 
Fed.  921 :  U.  S.  c.  Van  Duzee,  62  Fed.  930.  10 
U.  S.  App.  395,  3  C.  C.  A.  .161:  Rrnin  p. 
V.  S.,  37  Fed.  470.  2  L.  R.  A.  22D ;  Martin  r. 
U-  S.,  26  Ct.  CI.  160. 

See  10  Cent.  Dig.  tit.  "  Gerks  of  Courts," 
f  56. 

87.  Logan  County  v.  Trimm.  67  Ark.  487, 

22  S.  W.   164;  Trimble  v.  St  Louis,  ete.,  H. 

Co.,   56  Ark.   240,   19   8.   W.   839;   Wilcox  v. 

Sibley  County,  34  Minn.  214,  25  N.  W.  361 ; 

[VII,  A,  S] 
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ti>  bat  one  fee,"  bnt  where  bie  ecrvices  are  required  to  be  performed  i 
for  each  party,  or  in  each  canse,  lie  is  entitled  to  separate  fees.** 

&  Salabt.  By  Btatntc^in  some  jnrisdictions  clerks  of  coart  receire  their 
compensation  in  tlie  form  of  a  salary,  which  is  nsually  payable  ont  of  the  official 
fees  received  by  them."  Wliere  this  is  the  case  the  clerk  cannot  receive  more 
than  the  amonut  designated,"  and  any  excess  of  fees  earned  by  him  above  tliat 

When  payment  to  predeceasoi  may  b«  r»- 
atiained. —  An  injunctiun  will  not  be  allomd, 
reetraining'  tbe  clerk  of  the  court  from  pajjng 
over  to  bia  predecessor  fees  accruing  during 
the  latter'a  term  of  office,  even  though  hu 
eompensation  for  some  particular  year  nuijr 
have  exceeded  two  thousand  dollars,  uuleas  it 
be  made  to  appear  that  the  fees  became  doa 
during  that  year,  or  that  hia  compensation,  if 
tbe  fees  were  distributed  over  his  entire  term, 
would  exceed  the  statutory  limit.  Peet  t. 
White,  43  Iowa  400. 

Applying .  to  deficiency  excess  in  f onncc 
y«ai.— Under  a  statute  fixing  a  maximum 
for  tbe  clerk's  salary  to  be  paid  out  of  hia 
fees,  if  in  any  year  of  his  term  tbe  aggr^ata 
of  such  fees,  after  deducting  the  salaries  of 
hia  clerks  and  deputies,  is  insutAcient  to  pay 
his  salary  for  that  year,  he  is  entitled  to 
have  an  ezceaa  standing  to  his  credit  in  a 
preceding  year  of  his  term  applied  to  meet  tha 
deficit.  Wiegand  r.  Luzerne  Countv,  7  Kulp 
(Pa.)   183.    Compare  Steel  v.  Com.,  18  Pa.  St. 


Tamatee. — AWrich  e.  Pickard,  14  Lea 
(Tenu.)  456;  State  e.  Gaines,  4  Lea  (Tenn.) 
352;  State  v.  Gaines,  4  Lea  (Tenn.)  306; 
Akera  r.  Burch,  12  Heisk.   (Tenn.)   606. 

Soo  10  Cent.  Dig.  tit,  "  Clerks  of  Courts," 
I  52. 

93.  Court  Officers  v.  Wyatt,  62  Ga.  172; 
People  r.  Gary,  105  111.  332;  People  r.  Gross, 
101  111.  343;  Kanaaa  City,  etc.,  R.  Co.  v. 
Erwin,  50  Mo.  App.  552 ;  Hanrick  e.  Ake,  75 
Tex.  142.  12  S.  W.  818. 

04.  Williams  v.  Court  Officers,  61  Ga.  06; 
People  V.  Gross,  101  111.  343 ;  Hanrick  r.  Ake, 
T5  Tex.  I42,'IZ  S.  W.  SIS;  Van  Dozee  t>. 
U.  8.,  73  Fed.  794;  Fuller  v.  U.  S.,  58  Fed. 
339;  Cloush  e.  U.  S.,  55  Fed.  021;  Jones  c. 
U.  S.,  3B  Fed.  410;  Martin  e.  U.  S.,  26  Ct  01. 
160. 

95.  The  population  of  tbe  county  deter- 
tninea  the  amount  of  the  clerk's  salary  under 
some  statutes.  King  v.  Texas  County,  146 
Mo.  60,  47  S.  W.  920;  Monroe  v.  Luzerne 
County,  103  Pa.  St.  Z7S. 

Pennaylvania  —  County  court  deik*. — 
The  salary  of  clerks  of  county  courts  is  gov- 
erned by  the  act  of  1BT6  and  its  supplements, 
fixing  the  amount  of  five  thousand  dollars 
annually.  McGunnegle  c.  Allegheny  County, 
153  Pa.  St.  689,  30  AU.  123. 

Cannot  retain  natuialiiation  fees.-~A  clerk 
of  court  whose  compensation  for  serviees  is 
■a  annual  salary,  and  who  is  to  receive  fees 
(or  services  and  pay  the  same  into  the  county 
treasury,  has  no  authority  to  retain  in  his 
hands  the  fees  received  by  him  for  the 
naturalization  of  aliens.  People  v.  Seabury, 
23  How.  Pr.   (N.  Y.)   121. 

96.  Uillard  v.  Shoshone  County,  2  Ida.  843, 
848,  27  Pac.  678,  680;  Washington  County  r. 
Jones,  45  Iowa  200. 

Aa  to  duty  to  pay  over  fees  and  other 
moneys  received  in  official  capacity  see  infra, 
VIU,  B,  e,  c 

What  feca  chargeable  with  deik's  salary. 
— See  Wi^and  v.  Luzerne  County,  7  Kulu 
(Pa.)  183;  U.  S.  F.  Wolters,  SI  Fed. 
890. 

Feea  charged  with  a  trust — Where  the 
clerk's  salary  is  payable  out  of  the  fees  earned 
in  each  year,  such  fees  are  charged  with  a 
trust  in  the  clerk's  favor  to  the  extent  of  his 
salary  and  are  to  be  applied  in  payment 
thereof  whenever  collected,  even  though  that 
be  after  he  has  gone  out  of  ofBce.  Allen  v. 
Comm,  96  Mo.  193,  9  S.  W.  687;  Lycett  r. 
Wolff,  45  Mo.  App.  480;  Pugh  T.  Evans,  31 
Mo.  App.  290.  And  see  People  v.  Barnwell, 
41  111.  App.  617,  where  it  waa  held  to  be  the 
dn^  of  the  clerk's  successor  to  collect  and 
pay  over  fees  earned  but  not  collected  by  the 
iatioBt  clerk. 


451. 

A  reelected  clerk  cannot  apply  the  excess 
accruing  in  his  second  term  to  make  up  tike 
detlciency  in  tbe  first.  Com.  f.  Steel,  8  Fa. 
St.  128. 

Fees  not  payable  in  county  warrants. —  In 
Arkansas  a  circuit  clerk  of  a  county  who  re- 
ceives a  salary  to  be  reserved  out  of  the  fees 
of  his  office,  the  residue  of  which  are  to  be 
paid  to  the  county  treasurer  "  for  county  pur- 
poses "  is  not  required  to  accept  county  war- 
rants in  payment  of  such  fee.  Powell  v.  Dur- 
den,  61  Ark.  21,  31  S.  W.  740. 

87.  Hillard  c.  Shoshone  County,  2  Ida. 
843,  348,  27  Pac.  678,  680;  Moore  v.  Mahaska 
County,  61  Iowa  177,  16  N.  W.  79;  Boone 
County  r.  Wilson,  38  Iowa. 372  [citing  Wash- 
ington County  V.  Jones,  45  Iowa  260]. 

Additional  compensation  for  siidi  things  as 
deputy  hire  and  probate  services  is  sometimes 
authorized  by  statute.  Washington  Count? 
V.  Jones,  46  Iowa  260. 

Cleik  of  circuit  court  of  appeals. —  Under 
the  judiciary  act  of  March  3,  1891,  \\  Z,  9, 
a  clerk  of  the  circuit  court  of  appeals  is  en- 
titled to  retain  from  the  fees  and  emolument* 
of  his  office,  after  payment  of  all  other  ex- 
penses, a  sum  not  exceeding  five  hundred  dol- 
lars, in  addition  to  his  salary  of  three  thoa- 
sand  dollars.  Morton  v.  U.  S.,  69  Fed.  349 
[Oj^rmed  in  6G  Fed.  204,  24  U.  S.  App.  631, 
13  C.  C.  A.  151]. 

Territorial  courts. —  The  fees  to  be  re. 
tained  by  the  clerks  of  the  district  courts  for 
the  territory  of  Utah  as  compensation  for 
their  services*  were  limited  to  three  thousand 
five  hundred  dollars,  the  amount  fixed  \s 
U.  S.  Rev.  Stat.  U  823,  839.  U.  S.  v.  Averill, 
[TU.  A,  8] 
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amount  is  generally  required  to  be  paid  into  tlie  state  or  count/  treasurj,"  whether 
collected  before  or  after  liis  term  of  ofKce  expires."* 

fi.  Who  Liable —  l.  The  Public.  Tho  public  is  liable  for  the  compensation 
of  a  clerk  of  court  only  where  there  is  specioc  antliority  to  the  officer  to  make  a 
charge  for  the  service  rendered  and  a  positive  statutory  provision  making  the 
public  liable  therefor,'  The  fact  that  certain  services  were  performed  in  pursu- 
ance of  a  court  order  will  not  render  the  municipality  liable  if  the  court  had  no 


130  U.  S.  335,  9  S.  Ct.  948,  32  L.  ed.  977 
[FecfTiing  4  Utah  4IA,  7  Pa^;.  527]. 

88.  People  v.  Gaulter,  U9  III.  39.  36  N.  E. 
676;  Matter  of  Lewis,  62  Mo.  560;  Steever 
p.  Rickman,  100  U.  S.  74,  3  S.  Ct.  67,  27 
L.  ed.  861   (fees  over  and  above  expenses). 

Snccesaoi^s  right  to  collect  remaininK  fees. 
— After  a  clerk  haa  received  the  Bmount  al- 
lowed b;  Mo.  Const.  (1866),  art.  6,  9  24,  for 
hie  compensation,  he  haa  no  further  interest 
in  the  fees,  and  hia  successor  is  entitled  to 
collect  the  uncollected  fees.  Thornton  v. 
Thomas,  65  Mo.  272. 

Not  an  act  taziiig  officers. —  An  act  allow- 
In)(  clerks  to  retain  a  specified  amount  of 
their  fees  and  requiring  them  to  pay  to  the 
commonwealth  flftj  per  cent  of  the  excess  is 
not  a  statute  taxing  such  officers.  Cohen  p. 
Com.,  6  Pa.  St.  111. 

When  not  obliged  to  pay  over. —  The  con- 
dition of  a  clerk's  bond  was  that  he  should 
Tender  an  account  yearly,  on  the  first  Wednes- 
day in  January,  of  all  moneys  received  by 
him,  during  the  year,  by  virtue  of  hia  office, 
and  "after  deducting  $1,000,  if  he  should 
have  received  so  much,  to  pay  one  half  of 
the  residue."  etc.  He  received  nine  hundred 
twenty-seven  and  sixty-otie  one-hundredtha  dol- 
lars between  the  Ilrst  Wednesday  of  January 
and  the  23d  day  of  October,  when  he  ceaseil 
to  be  clerk.  It  was  held  in  a  suit  on  his  bond 
that  he  was  not  bound  to  pay  over,  as  he  had 
not  received  more  tlian  one  thousand  dollars, 
although  he  had  recejved  inore  than  at  the 
rate  of  one  tlionsond  dollars  per  annum. 
Harris  r.  Dinsmore,  11  Me.  365. 

88.  Matter  of  Lewis,   52  Mo.   690. 

1.  ArJranmM, —  L<^n  County  r.  Trimm.  57 
Ark.  487.  22  S.  W.  164;  McDonald  v.  Logan 
County,  65  Ark.  577.  18  S.  W.  1047. 

California, —  Bicknetl  t'.  Amador  County, 
30  Cal.  237. 

Illinois, —  Satterfield  t'.  Jefferson  County, 
85  111.  347 ;  Edgar  County  v.  Mayo,  8  111.  82. 

Indiana. —  Ex  p.  Harrison,  112  Ind.  329,  14 
N.  K  225;  Taylor  r.  Washington  County,  110 
Ind.  462,  11  N.  E.  430;  Noble  v.  Wayne 
County,  101  Ind.  127;  Livengood  r.  Vermil- 
lion County,  32  In3.  84;  Morgan  County  v. 
Johnson.  31  Ind  463;  Wabash  County  r. 
Bivey,  16  Ind.  425 ;  Huntington  County  v. 
Buchanan,  21  Ind.  App.  178,  61  N.  E.  939. 

Kan»a». —  Heller  v.  Shawnee  County,  33 
Kan.  128. 

Kentucky. —  Wortham  0.  Grayson  County 
Ct..   13  Bush    (Ky.)   63. 

Uinneaola. —  Rasmusson    P.    Clay    County, 
41  Minn.  283,  43  N.  W.  3;  WilcoT  V.  Sibley 
County,  34  Minn.  214,  26  N.  W.  351. 
[VII,  A.  6] 


Xew  yoft,— Fairlie  e.  Maxwell,  1  Wend. 
(N,  Y.)   17. 

Ohio. —  Clark  c.  Lucas  County,  58  Ohio  St. 
107,  50  N.  E.  366;  Butler  County  r.  Welli- 
ver.  12  Ohio  Cir.  Ct.  440,  5  Ohio  Cir.  Dec. 
569. 

Pennsylvania, — Com.  r.  Philadelphia  Count  v. 
a  Serg.  &,  R.  (Pa.)  151;  Lyon  r.  Adams,  4 
Serg.  &  R.  (Pa.)  443;  Sipler  v.  Clarion 
County,  8  Pa.  Wat.  253;  Close  v.  Berks 
County,  2  Woodw.   (Pa.)   453. 

iSouIji  Carolina. —  Ostendorff  .c.  Charleston 
County,  14  S.  C.  40J. 

Tennessee. —  Perkins  v.  State,  9  Baxt. 
(Tenn.)  1. 

United  SWfet.— U.  S.  e.  Van  Duzee,  140 
U.  S.  169,  II  S.  Ct.  758,  35  L.  ed.  399  [rr- 
vermng  41  Fed.  571);  Goodrich  r.  U.  S.,  42 
Fed.  392;  Erwin  i:  U.  S.,  37  Fed.  470.  2 
L.  K.  A.  229;  In  re  Clerk's  Charges,  5  Fed, 
440. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 

1  35. 

ContTB  c«sea. —  (n  two  esrly  cases  the 
county  was  held  liable  for  certain  services 
and  expenditures  of  a  clerk,  although  no  stat- 
utory provision  authorised  Such  compensation, 
Boone  County  r.  Todd,  3  Mo.  140;  Bright 
i:  Chenango  County,  IB  Johns.  (N.  Y.) 
242. 

Civil  auit  —  State  a  party.—  In  civil 
causes  clerks  of  courts  arc  entitled  to  the 
same  fees,  where  they  render  services  for  the 
state,  that  they  would  be  if  the  services  were 
performed  for  private  persons.  People  r. 
Rockwdl,  3  111.  3;  U.  S.  v.  Wolters,  51  Fed, 
896. 

Cii>-  cannot  aeprire  clerk  of  his  coats. — 
A  city  has  no  right  to  deprive  a  clerk  of 
court  of  his  costs  for  services  rendered  in  the 
cause,  by  causing  a  fieri  facias  issued  on  a 
judgment  in  its  favor  to  be  set  aside.  ■  Lynne 
V.  New  Orleans,  26  La.  Ann.  48. 

Idaho  —  Minimum  compensation. —  Under 
Ida.  Const,  art.  18,  {  7,  providing  that  the 
compensation  of  a  district  court  clerk  shall 
not  fall  below  five  hundred  dollars  for  any 
one  year,  if  the  fees  and  commissions  re- 
ceived by  a  clerk  during  a  year  do  not  a^p*e- 
gaf«  that  amount  the  county  must  make  up 
tile  deficiency.     HilUrd  r.   Shoshone  County. 

2  Ida.  843,  848,  27  Pac.  678,  680.  The  intent 
of  the  provision  is  to  limit  the  liability  of  the 
county  for  the  costs  of  the  office  of  clerk  of 
the  district  court  to  the  fees  provided  for  by 
law,  except  when  such  fees  do  not  amount 
to  the  minimum  fixed  by  the  constitution. 
Woodward  v.  Idaho  County,  (Ida.  1897)  51 
Pac  143. 
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power  to  contract  obligstiotia  for  it,'  nor  will  the  Allowance  of  an  nnlawfiil  claim 
by  the  person  or  body  authorized  to  contract  oWigations  for  the  municipality 
hind  the  municipal  it;.' 

2.  Pbivate  Individuals.  UBually  the  party  for  whom  servicea  are  rendered  or 
the  assignee  of  his  interest*  is  answerable  to  tlie  clerk  for  Iiis  fees/  and  ^vhere  the 
clerk  cannot  make  Iiis  fees  out  of  the  nnsucceeafnl  party  he  may  generally  liold 
tbe  BQCcesafuI  party  liable  for  them,' 

C.  When  Payable — t.  In  Obnebal.  As  to  when  .the  fees  of  a  clerk  are 
payable  is  a  question  depending  upon  the  etatutes  and  the  practice  of  the  particn- 


£.  Rasmusaon  r.  Clay  County,  41  Minn. 
185.  43  K.  W.  3i  OsUndorff  v.  Charleston 
County.  14  S.  C.  403. 

3.  Huntington  County  v.  Buchanan,  SI 
Ind.  App.  17S,  SI  N.  E.  939;  St.  Croix  County 
r.  Webster,  111  Wis.  270,  87  N.  W.  302. 

Actian  to  recover  back  Qnantlioiued  fees 
—  Boidcn  ef  proof. —  In  an  action  by  a 
(OUDty  Kgminst  n  county  clerk  to  recover  fees 
allowed  him  from  the  county  which  were  un- 
autboriied  by  law  the  county  has  tbe  burden 
of  proof,  and  muat  show  by  affirmative  evi- 
dence the  illegality  of  any  item  complained 
of.  St  Croix  County  ii.  Webster,  111  Wis. 
870,  87  N.  W.  302. 

4.  Ainsnee  of  party's  interest. —  Under 
Cal.  Code  Civ.  Proc.  k\  796,  7B8,  the  costs  of 
a  partition  suit  must  be  paid  by  the  parties 
entitled  to  share  in  the  lands  divided  in  pro- 
portion to  their  respective  interests.  In  such 
a  suit  tbe  interest  of  the  plaintiff  ^raa  pur- 
chased by  tbe  defendants  and  the  suit  was 
thereafter  prosecuted  solely  for  the  beneSt 
of  such  defendants.  In  the  decree  an  allow- 
ance was  niade  to  the  plaintiff  covering  the 
fees  due*  the  clerk  for  services  rendered  in  the 
eanse,  but  the  said  fees  were  never  paid. 
In  an  action  by  the  cleric  against  the  defend-' 
ants  in  the  partition  suit,  it  was  held  that  he 
BBS  entitled  to  recover  his  fees  from  them  not- 
withstanding the  allowance  to  the  plaintiff  on 
that  account.  The  defendants  having  ac- 
quired the  plaintiff's  interest  assumed  the  lia- 
bility for  costs  chargeable  thereon.  Wicker- 
sbam  r.  Denman,  88  Cal.  383,  9  Pac.  723. 

Admiralty  —  Third  person  defending  for 
pwty.— Where  a  third  person  aTPeara  and 
defends  a  suit  in  admiralty,  in  behalf  and  in 
tbe  absence  of  the  party  to  the  suit,  he  is  to 
be  treated  as  a  party,  and  made  liable,  per- 
Kinally,  for  the  fees  of  the  clerk  of  tbe  court, 
for  services  rendered  in  the  cause  at  his  re- 
quest. In  re  Stover,  1  Curt.  (U.  S.)  201,  23 
Fed.  Caa.  No.  13,507  [cited  in  The  Maggie  M., 
33  Fed.  591]. 

B.  Moore  P.  Porter,  13  Serg.  &  R.  (Pa.) 
100;  De  la  Garaa  v.  Carolao,  31  Tei.  387; 
Csldwell  p.  Jackson,  7  Cranch  (U.  S.)  276,  3 
L  ed.  341.     See  also,  generally.  Costs. 

If  the  cleA  U  unable  to  collect  from  the 
parties  he  must  himself  sustain  the  loss  and 
annot  hold  the  county  liable.  Ex  p.  Harri- 
KHi,  112  Ind.  329,  14  N.  E.  225;  Peter  t>. 
Prettyman,  62  Md.  666. 

Hd  Men  on  land  in  tnlt. —  Where  an  action 
to  reoover  land  is  dismissed  by  plaintiff  the 
«ltric  and  the  examiner  have  no  lien  on  the 


land  for  services  rendered  by  them  in  the 
action  for  the  benefit  of  plaintiff.  Skasgs  r. 
Hill,  12  Ey.  L.  Rep.  382,  14  S.  W.  363. 

Where  fes  charged  to  attorney. —  Plaintiff 
is  liable  to  tJte  prothonotary  for  the  price  of 
the  original  writ,  although  secured  by  and 
charged  to  hii  attorney  in  the  docket.  Banks 
V.  Juniata  Bank,  18  Serg.  k.  R.   (Pa.)    155. 

In  a  criminal  case,  where  a  new  trial  is 
asked  for,  defendant  is  liable  for  the  clerk's 
motion  fees  (Burton  v.  State,  16  Lea  (Tenn.) 
135)  ;  and  so,  on  reversal  of  a  conviction,  de- 
fendant is  liable  for  his  clerk's  fees  in  the  ap- 
pellate court  (Green  v.  Com.,  93  Ky.  298,  14 
Ky.  L.  Rep.  169,  19  S.  W.  978).  ¥-:t  a  full 
discussion  see,  generally.  Costs. 

A  decree  ^smisains  a  libel  in  admiralty 
"  without  coats  to  either  party "  merely  im- 
ports that  the  parties  are  not  liable  to  each 
other  for  any  costs,  but  docs  not  affect  the 
liability  of  a  party  to  the  clerk  for  his  fees 
for  services  rendered  to  such  party.  In  re 
Stover,  1  Cnrt.  (U.  S.)  201,  23  Fed.  Cas.  No. 
13,S07  [died  in  U.  S.  p.  Ames,  99  U.  S.  35, 
25  L.  ed.  295;  Goodyear  v.  Sawyer,  17 
Fed.  2]. 

6.  ^iatoma.— South,  et*.,  R.  Co.  v.  Brad- 
ley, 84  Ala.  468,  4  So.  611. 

J/wsissippi.— Officers  of  Ct.  c.  Fisk,  7  How. 
(Miss.)    403. 

'North  Carolina. —  Clerk  Davidson- County 
Ct.  V.  Wagoner,  28  N.  C.  131. 

Pennsj/lvania. —  Lyon  v.  McManus,  4  Binn. 
(Pa.)    167. 

'/'•mnessee. —  In  re  Clerk's  Motions,  12 
Heisk.  (Tenn.)  162;  Carren  v.  Breed,  2 
Coldw.  (Tenn.)  485;  Ewing  P.  Lusk,  4  Yerg. 
(Tenn.)  450. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courta," 
t  36. 

Execution  may  be  issued  against  the  suc- 
cessful party  in  some  jurisdictions.  Officers 
of  Ct.  II.  Fisk,  7  How.  (Miss.)  403;  Clerk 
Davidson  County  Ct.  r.  Wagoner,  26  N.  C. 
131.  But  see  Washington  f.  Ewing,  Mart.  & 
Y,  (Tenn.)  45,  holding  that  an  execution 
must  be  based  upon  a  precedent  Judgment. 

Sureties  on  the  prosecution  bond  cannot  ba 
held  liable  for  such  fees  where  plaintiff  suc- 
ceeds in  his  suit  and  the  fees  cannot  be  made 
out  of  defendant.  Carren  o.  Breed,  2  Coldw. 
(Tenn.)  465. 

Plaintiff  Is  error,  whether  plaintiff  or  de- 
fendant below,  is  liable  for  the  fees  on  affirm- 
ance. The  prothonotary,  however,  cannot  re- 
sort to  tbe  recognizance  in  the  writ  of  error 
for  his  fees;  but  the  court  in  which  such  re- 
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Ittr  cotirt.  It)  regard  to  some  services  the  clerk  may  collect  his  costs  as  tliey 
accrue  irrespective  of  the  iinal  result,^  while  aa  to  others  his  costs  mast  abide  the 
event.' 

2.  BiOHT  TO  D&HAND  Prepathent.  In  the  absence  of  any  express  or  impHed 
statutory  prohibition  it  would  seem  that  a  clerk  may  demand  prepayment  of  his 
fees  before  performing  the  reqnired  services,  althoagh  it  must  be  confessed  that 
no  well  settled  rule  on  this_poiut  can  be  deduced  from  tlie  cases.*     Even  where  the 


cognizance  ie  sued  should  iee  that  the  fpea  are 
secured,  so  far  as  they  are  covered  bj  the 
recognizance.  Moore  f.  Portar,  13  Serg.  &  R. 
(Pa.  J   100. 

7.  Cavender  v.  Cavender,  3  MeCrary  (U.  8.) 
3B3,  10  Fed.  828. 

In  Lonlllaiia  clerks  have  the  right  every 
six  months  after  the  institution  of  the  Buit 
to  demand  their  costs  from  plaintiff.  Mat- 
ter of  New  Orleans,  19  La.  Ann.  382. 

In  Pennsylvania  the  prothonotary  receives 
iminedinte  payment  for  original  writs,  writs 
of  removal,  suhptenas,  searches  by  the  parties, 
copies  of  papers  in  a  cause,  and  rules  of 
court;  but  for  other  services,  as  the  entry 
of  oyer  and  specia!  imparlances,  fllinp  declara- 
tions, entries  of  pleas,  and  the  like,  the  costs 
abide  the  event.  Lyon  c.  McManus,  4  Binn. 
(Pa.)   167. 

Scir«  fadsi  on  judgment. — A  prothonotary 
is  entitled  to  demand  his  fees  due  in  a  suit 
conducted  to  judgment,  although  a  scire 
facias  thereon  has  issued,  on  which  the  pro- 
ceedings are  not  terminated.  Banks  v. 
Juniata  Bank,  16  Serg.  k  R.  (Pa.)  155. 

8.  Matter  of  Albany  County,  5  How.  Pr. 
(N.  Y.)  11.  3  Code  Hep.  (N.  Y.)  102  (tee  for 
entering  judgment)  ;  Hyams  t>.  Boyce,  1  Mc- 
MuII.   (S.  C.)   05. 

Fund  in  leceivei'a  handa. — Under  Ga.  Code, 
\  3084,  the  clerk  of  a  court  has  no  right  to 
his  costs  out  of  a  fund  in  a  receiver's  hands 
until  such  fund  has  been  adjudged  subject  to 
costs  on  the  termination  of  the  case.  Ballin 
V.  Ferst,  55  Ga.  546. 

9.  Ree  the   following  cases: 
Alabama.— lIcRae  v.  Juzan,  4  Ala.  286. 
,*rfcanscis. —  Thorn  e.  Clendenin.  12  Ark.  <>0. 
CaXifoTtxia. —  Tregambo   t'.   Comanche   Mill, 

etc.,  Co.,  57  Cal.  501 ;  Bolander  p.  Gentry,  36 
Cal.  127 ;  People  c.  Myers,  20  Cal.  78. 

Georgia. —  Ball  v.  Duncan,  30  Ga.  938; 
Rutherford  r.  Jones,  12  Ga.  618. 

Hlinoia. —  Meserve  v.  Delaney,  112  III.  353; 
People  V.  Harlow,  29  111.  43 ;  People  t>.  Rock- 
well, 3  HI.  3;  McArthur  V.  Arts,  28  III.  App. 
466  [ftifirmed  in  129  111.  352,  21  N.  E.  802], 

/nrfiona.— State  v.  Wallace,  41  Ind.  445; 
Kerr  v.  Stato,  36  Ind.  288;  Falkenburgh  C. 
Jones,  5  Ind.  296. 

lotoa. —  Ripley  c.  GifTord,  II  Iowa  367; 
Dickerson  t>.  Shelby,  2  Greene   (Iowa)   460. 

Kentachy. —  Duncan  v.  Baker.  13  Bush 
(Ky.)  514;  Bates  v.  Foree,  4  Bush  (Ky.) 
430;  Collins  r.  Clevelsjid.  IT  B.  Mon.  (Ky.) 
459;  Mulholland  v.  Troutman,  7  Ky.  L.  Rep. 
617. 

LouMond. —  State  v.  Robertson,  28  La. 
Ann.  680;  State  v.  Clerk  Second  Dist.  Ct..  22 
La.  Ann.  685;  SUte  P.  Qerk  Sixth  Diat.  Ct, 


22  La.  Ann.  078;  State  v.  CTerk  Seventh  Diat. 
Ct.,  22  La.  Ann.  563;  SUte  v.  Behrens,  17 
La.  Ann.  67. 

Jf aine.— Tilton  p.  Wright,  74  Me.  214,  43 
Am.  Rep.  678. 

Uaryiand. —  Walter  p.  Baltimore  Second 
Nat.  Bank,  56  Md.   138. 

Maaaachutetta. — Knapp  p.  lArabert,  3  Gray 
(Mass.)  377  [followed  in  Bice  p.  Niekerson. 
4  Allen   (Mass.)   66]. 

Montana.— St&te  v.  Northrup,  13  Mont. 
424.  34  Pac.  608. 

Hew  York, —  Malcomb  p.  Jennings,  1  Code 
Rep.    (N.  Y.)   41. 

t/orih  Carolina.—  Oxford  Bank  p.  Bobbitt, 
111  N.  C.  194.  16  S.  E.  169. 

Oftio.— State  P.  Raynolds,  Tapp.  (Ohio) 
181. 

Oregon. —  Mcltonald  v.  Crusen,  2  Orep.  25B. 

Pennaf/lvania. —  Baldwin  p.  Cash,  7  Watti 
k  S.  (Pa.)  427. 

Tenneagee. —  Weatem  Union  Tel.  Co.  r. 
Ordway,  8  Lea  (Tenn.)  558. 

Texas.— v.  Coatley,  7  Tex.  460;  Dade 

V.  Smith.  1  Tex.  App.  Civ.  Cas.  {  701. 

United  Statea. —  SUever  v.  Riekman.  109 
U.  S.  74,  3  S.  CL  67,  27  L.  ed.  861.    See  also 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Court"," 
I  37. 

As  to  tight  to  demand  prepayment  of  feet 
before  delivery  of  transcript  on  appeal:  In 
civil  cases  see  Appeal  ahd  Ebbob,  2  Cyc.  SIT. 
In  criminal  cases  see  Cbiuinal  Law. 

Fee  for  previona  service. —  The  clerk  i» 
bound  to  perform  each  service  required  of  him 
on  hia  being  paid  his  tee  therefor.  He  cannot 
insist  that  before  performing  some  service 
required  of  him  he  shall  first  be  paid  his  f«« 
for  some  previous  service,  for  which  he  h»» 
given  credit.  Purdy  r.  Peters,  15  Abb.  Pr. 
(N.  Y.)   IBO,  23  How.  Pr.   (N.  Y.)  328. 

Services  performed  after  leaving  office.— 
A  clerk  will  not  be  compelled  to  surrender  a 
transcript  of  record  partially  made  before, 
and  completed  after,  the  expiration  of  hi* 
term,  until  his  fees  therefor  are  paid.  The 
transcript  having  been  completed  after  the 
clerk  had  ceased  to  act  officially,  he  held  it  »s 
personal  and  individual  property.  The  party 
had  a  right  to  have  a  complete  transcript 
made  by  the  clerk's  successor  at  legal  ratea. 
Bates  V.  Force.  4  Bush  (Ky.)  430. 

Waiver  of  right  to  demand  prepayment-- 
Where  a  clerk  accepted  a  demurrer  for  til- 
inR,  without  demanding  his  legal  fees,  he  w»s 
held  to  have  waived  his  right  to  a  prepayiw'ij 
of  such  fees,  and  the  demurrer  was  regaroM 
as  filed.  Tregambo  v.  Comanche  Mill,  eU.. 
Co.,  67  Cal.  601. 
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clerk  b  deemed  to  liave  no  riglit  to  refiiae  arbitrarily  to  perform  tlie  desired  serv- 
ices until  his  feee  have  been  paid,  the  court  will  exercise  discretion,  and  where 
necessary  to  the  protection  of  tlie  clerk  will  order  that  the  fees  be  paid  in 
advance."' 

D.  Proceedlngrs  to  Recover  Fees  of  Salary —  i.  Aqaihst  the  Public.  In 
order  to  recover  fees  or  salary  due  him  for  public  services"  the  clerk  niuet  make 
a  claim  sufficiently  specific  to  show  tliat  the  services  were  of  a  nature  authorizing 
the  ehai^;e8  made,"  which  claim  mnst  usually  be  passed  upon  by  the  judge  or 
some  other  designated  official  or  body.'* 

10.  Duncan  e.  Baker,  13  Bush  (Kjr.)  514; 
Mvlbolland  c.  Troutmaji,  7  K7.  L.  Bep.  B17. 

After  delivery  of  copies  to  court. —  The 
court  ou  the  suggestion  of  the  clerk  will  not 
proceed  with  the  hearing  of  the  case  on 
ibe  taw  docket  until  the  clerk's  fees  for  copies 
Are  paid,  although  auch  suggestion  is  not 
made  until  after  the  copies  have  been  de- 
lit-ered  to  the  court.  Oardner  V.  Gardner,  2 
Gray  (Mass.)  434. 

11.  Joriadiction  of  fadertU  court. —  The. 
district  court  has  jurisdiction  of  a  petition  hj 
the  clerk  of  the  circuit  court  for  compensa- 
tion for  attendance  theTeou.  Pleasants  v. 
U.  S.,  35  Fed.  270. 

Petition  —  Averment  as  to  population  of 
connty. —  In  an  action  by  a  clerk  to  recover 
his  salary  under  a  statute  providing  that  the 
clerk  of  the  circuit  court  should  receive  a 
salary  of  twenty-two  hundred  and  fiftv  dol- 
lars in  every  county  having  a  pupulation  of 
thirty  thousand  and  less  than  forty  thousand, 
a  petition  is  sufficient  which  alleges  that  his 
sahry  was  twenty-two  hundred  and  fifty  dol- 
lars, without  also  averring  that  the  popu- 
lation of  the  county  was  within  the  specified 
limits.    Lycett  v.  Wolff,  45  Mo.  App.  489. 

Evidence. —  In  Missouri  clerks  of  court  are 
Inquired  to  make  out  annual  statements  speci- 
ffing  tbe  amount  of  earh  fee  received  and  to 
file  the  same  each  year  with  the  county  clerk, 
and  the  county  court  is  required  to  examine 
every  such  statement  deducting  all  amounts 
neeessaril^  paid  to  deputies  and  ordering  tbe 
payment  into  tbe  county  treasury  of  any  ex- 
nts  above  the  amount  allowed  the  clerk  as 
■aliry.  Jo  aa  action  by  a  circuit  clerk  to  re- 
caver  his  salary  it  was  held  that  such  state- 
■ncDts  were  admissible  in  evidence  to  show 
the  amounts  collected  by  the  clerk  and  the 
4nwunta  allowed  by  the  county  court  as 
deputy  hire ;  and  that  the  fact  that  the  clerk 
luul  ou  the  expiration  of  his  term  taken  away 
the  book  containing  the  original  entries  of 
tbe  fees  collected  by  him,  and  that  such  book 
litd  been  loot  or  destroyed,  did  not  affect  the 
idmissibility  of  such  evidence.  Lycett  v. 
Wolff,  45  Mo.  App.  480.  In  an  action  by  the 
clerk  of  a  circuit  and  district  court  against 
the  United  States  to  recover  fees  charged  for 
ncord  entries  made  in  criminal  cases,  which 
have  been  disallowed  by  the  treasury  de- 
partment, tbe  clerk's  accounts,  which  were 
pTceent»d  to  and  approved  by  the  court,  are 
prino  facie  evidence  of  the  correctness  of  the 
items  therein  contained,  and  the  plaintiff  is 
not  required  to  prove  that  each  separate  en- 
bj  for  which  a  charge  Is  made  therein,  which 


purports  to  relate  to  a.  separate  and  distinct 
transaction,  does  in  fact  relate  to  such  a 
transaction,  so  as  to  entitle  him  to  charge  for 
the  same  aa  a  folio  under  U.  S.  Rev.  Stat. 
j  6S4,  and  especially  where  the  statements  of 
disallowances  by  the  auditor  do  not  disclose 
what  particular  items  are  objected  to,  nor 
any  principle  upon  which  the  disallownncea 
were  made.    Marsh  t).  U.  &.,  109  Fed.  23U: 

Defenaea. —  It  is  no  defense  to  the  action 
that  the  claim  has  been  disallowed  by  the  offi- 
cials authorized  to  audit  the  clerk's  accounts 
(U.  S.  c.  Fitch,  70  Fed.  578,  37  U.  S.  App. 
103,  17  C.  C.  A.  233),  that  the  clerk  had 
failed  to  furnish  a  new  bond  upon  being  re- 
quested to  do  so  (Laramie  County  v.  Atkin- 
son, 4  Wyo.  334,  33  Pac.  995),  or  that  he  had 
failed  or  refused  to  account  for  fees  received 
by  him  ( Laramie  County  v.  Atkinson,  4 
Wyo.  334,  33  Pac.  005). 

Liability  of  dty  for  salary  paid  iatiuder. 
—  On  Dec  31,  1872,  plaintiff,  who  was  the  as- 
sistant clerk  of  court,  was  unlawfully  ex- 
cluded from  office  by  K.  who,  claiming  under 
an  appointment,  entered  on  and  continued  to 
occupy  the  office  until  March  1,  1874,  when 
by  virtue  of  a  judgment  of  ouster  plaintilf 
again  came  into  possession.  The  salary  of 
the  office  was  by  statutti  required  to  be  paid 
by  the  comptroller  of  the  city  in  monthly  in- 
stalments. It  was  paid  to  K  from  the  time 
of  his  intrusion  to  Dec.  I,  1873.  Plaintiff, 
during  the  time  he  was  excluded,  was  ready 
to  perform  the  duties  of  the  office  and  prof- 
fered his  services  to  the  clerk,  which  were  re- 
fused. It  was  held  that  plaintiff  was  not  en- 
titled to  recover  the  salary  for  the  period 
during  which  it  had  been  paid  to  K,  for  de- 
fendant was  in  no  way  a  party  to  the  usurpa- 
tion or  responsible  for  the  unlawful  exercise 
of  the  power  of  appointment  by  the  justice; 
and  such  appointment,  although  unauthorized, 
when  joined  with  the  possession  of  the  ollice, 
constituted  K  an  officer  dc  facto,  so  that  al- 
though us  an  officer  de  facto  only  he  u-as  not 
entitled  to  the  salary  and  could  not  have 
maintained  ap  action  to  recover  it,  yet  pay- 
ment to  him  while  in  possession  was  a  good 
defense,  the  comptroller  being  justified  in 
acting  on  the  apparent  title.  Dolan  v.  Nevr 
York,  66  N.  Y-  274.  23  Am.  Rep.  168. 

12.  Desha  County  v.  Jones,  51  Ark.  524,  11 
S.  W.  B75  (account  itemized  obscurely  in  ab- 
breviated form);  U.  S.  V.  McCandless,  147 
U.  S.  e02,  13  S.  Ct.  405,  37  L.  ed.  334;  Martin 
p.  U.  8..  26  Ot  a.  160. 

13.  Houston  County  v.  Culler,  58  Oa.  131, 
eoun^  commissioners. 
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2.  AOAiHST  Parties  For  Whom  Sbrvicbs  Bbhdersd.  The  fees  due  a  clerk  for 
official  services  performed  bj?  him  at  tJie  request  of  a  party,  being  such  as  are 
aiitlioHzed  by  law,  constitute  a  debt  for  which  an  action  of  debt  or  indebitatus 
assumpsit  will  lie  against  sueh  party,'*  and  the  clerk  may  set  off  such  fees  a^inst 
an  action  on  his  bond  by  the  party  from  wJiom  the  fees  are  due."  In  6ome  juris- 
dictions a  summary  remedy  is  given  the  clerk  by  statute,"  but  in  the  absence  of 
an  express  proviaion  to  that  effect  he  can  only  proceed  by  action  or  fee  bill." 


Effect  of  disallowance. —  The  disnUowance 
by  the  first  comptroller  of  the  treasury  of 
fees  claimed  by  a  clerk  of  the  court  ie  not 
eonelusive  against  the  clerk  on  a.  petition  by 
him  for  the  recovery  of  such  fees.  Davis  v. 
U.  S.,  45  Fed.  162  [following  Harmon  v. 
U.  S.,  43  Fed.  560].  See  also  U.  8.  r.  Fitch, 
70  Fed.  578,  37  U.  S.  App.  103,  17  C.  C.  A, 
233. 

Payment  dlrectea  by  court. —  Whe.e  the 
department  refused  payment  of  the  account  of 
a  clerk  of  a  federal  court  for  services  ren- 
dered the  government  in  cases  of  arrest  on 
the  ground  that  the  names  of  the  defendents 
were  not  given  and  the  nature  of  the  suits 
not  suniciently  described,  and  a.  duplicate  of 
the  account  filed  in  the  clerk's  oitice  showed 
who  the  defendants  were,  and  the  records  of 
the  court  show  that  they  were  subsequently 
indicted  and  tried  and  that  the  services  were 
actunllv  rendered,  the  court  directed  payment 
of  the  fees.     Clnugh  v.  U.  S.,  55  Fed.  821. 

Effect  of  approvsL— The  allowance  of  a 
clerk's  accounts  by  the  presiding  justice  is  a 
judgment,  and  aa  such  conclusive.  If  the 
settlement  be  erroneous  it  may  be  reopened 
and  corrected  bj  motion  to  the  court  a.nd 
notice  to  defendant ;  but  assumpsit  will  not 
He  to  recover  on  alleged  excess  ofter  the  ac- 
count has  been  approved  by  the  court.  County 
r.  Clark,  HO  N.  H.  209. 

Exceeding  moidmuin  emolument. — A  judg- 
ment against  the  United  States  for  fees  al- 
leged to  be  due  a  clerk  of  court  cannot  ba 
reversed  on  the  ground  that  the  record  fails 
to  show  that  the  amount  of  the  judgment, 
together  witli  the  amount  already  paid  the 
clerk,  would  not  increase  his  emoluments  ]>>■ 
jond  tlie  maximum  allowed  by  law.  This  is 
&  n.atter  to  be  determined  by  the  department 
when  the  whole  account  is  stated  and  settled. 
U.  S.  V.  Jones,  147  U.  S.  672,  13  S.  Ct.  437. 
37  L.  ed,  325  ifolloaing  U.  S.  f.  Harmon,  147 
U.  S,  208,  13  S.  Ct.  3?7,  37  L.  ed.  164). 

14.  South,  etc.,  R.  Co.  r.  Bradley,  84  Ala. 
488,  4  So.  Oil ;  Moore  r.  Porter,  13  Serg.  4  R. 
(Pa.)  100;  Johnson  v.  MacCoy,  32  W.  Va. 
552,  9  S.  E.  887;  Caldwell  c.  Jackson,  7 
Cranch    (U.  S.)   270,  3  L.  ed.  341. 

Necewlty  to  place  in  ofBcer'a  hands. —  A 
elerk  of  a  circuit  court  may  maintain  an  ac- 
tion for  bis  fees  without  first  having  placed 
tliem  in  an  officer's  hands  and  had  them  re- 
turned "  No  property  found."  Johnson  ». 
MneCoy,  32  W.  Va.  552,  9  S.  E.  B87.  But  see 
Craigen  v.  Lobb,  12  Leigh  (Va.)  627. 

Nesliseuce  as  a  defenae. —  If  the  prothono- 

tary   has    performed   the   services   for   which 

suit  is  brought  he  is  entitled  to  recover  hie 

Tees,  although  he  has  not  in  all  respects  lit- 
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erally  complied  with  the  letter  of  the  law. 
The  remedy  of  defendant  for  any  damages 
sustained  by  the  neglect  of  the  prothonotary 
is  by  action.  Cone  v.  Donaldson,  47  Pa.  St, 
303. 

Action  againit  piedeceswi. —  Under  Md. 
Code  Pub.  Gen.  Laws,  art.  38,  E  8,  which  im- 
poses on  the  incoming  clerk  tbe  duty  of  fln- 
ibhing  all  business  left  unfinished  by  his  pre- 
deees.^or,  and  provides  that  he  shall  be  paid 
the  usual  fees  for  such  work  by  bis  predeces- 
sor, where  the  latter  has  received  the  fees  no 
action  lies  for  the  same  till  all  the  unfinished 
business  bos  been  finished.  State  r.  Carman, 
27  Md.  708. 

Action  for  fees  collected  by  sheriff. —  An 
action  can  be  maintained  by  the  clerk  of  a  sU' 
perior  court  in  his  own  name,  on  the  ofSeial 
bond  of  the  sheriff,  for  the  recovery  of  costs 
accrued  in  such  court  and  collected  1^  the 
sheriff  and  due  and  payable  to  said  clerk  and 
others.    Jackson  v.  Maultsby,  78  N.  C.  174. 

15.  Craigen  v.  Lobb,  12  Leigh  (Va.) 
627. 

16.  Alabama.—  Westcott  v.  Booth,  49  Ala. 
182. 

Louiaiana. —  Matter  of  New  Orleans,  19  Ia. 
Ann.  332. 

South  Carolina. —  Scharlodc  r.  Oland,  1 
Rich.  (S.  C.)  207;  Corrie  c.  Jacobs,  Harp. 
(S.  C.)  325;  Butler  I'.  Ryan,  3  Desauaa. 
[S.  C)   178. 

Tennessee. —  Stuart  v.  McCuistion,  1  Heisk. 
(Tenn.)  42-7;  Carren  r.  Breed,  2  Coldw. 
(Tenn.)  465. 

Texaa. —  De  la  Garsa  r.  Carolan,  31  Tex. 
387. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
i  6o ;  and,  generally,  Costs. 

Attaduuent. —  The  clerk  of  the  circuit 
court  for  the  District  of  Columbia  way  have 
an  attachment  for  contempt  for  the  non- 
payment of  his  fees.  Lee  r.  Patterson,  i 
Cranch  C.  C.  (U.  S.)  199,  15  Fed.  Cas.  No, 
8,lfl8.  Compare  Forrest  r.  Hanson,  1  Cranch 
C.  C.  (U.  S.)  12,  9  Fed.  Cas.  No.  4.W2,  hold- 
ing that  the  clerk  was  not  entitled  to  at- 
tachment of  privilege. 

17.  Hoover  r.  Missouri  Pac,  R.  Co.,  US 
Mo.  77,  21  S.  W.  1076;  Beedle  V.  Mead,  81 
Mo.  2iJ7;  Page  v.  Bettes,  IB  Mo.  App.  024; 
Moore  t.  Porter,  13  Serg,  &  R.  (Pa.)  100. 

Must  have  authority  from  judgment  cred- 
itor or  attorney. — A   clerk   of   court  has  no 
authority  to   issue  execution  for  costs  with- 
out authority  from  the  judgment  creditor  or 
attorney.     His  remedy  must  be  by  action 


again 
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E.  Forfeiture  of  Fees.  In  Bome  jurisdictions  it  is  provided  by  etatiite  tliat 
a  clerk  sball  forfeit  liia  fees  for  certain  specified  canses." 

F.  Power  to  Alter  Compensation  Durlnsr  Term.  In  tlie  absence  of  any 
constitutional  prohibition  tlie  legislature  lias  power  to  reduce  or  increase  the  cora- 
peasation  of  a  clerk  during  his  term  of  office." 

VIII.  POWERS  AND  DUTIES. 
A.  General  Principles  Applicable — I..  Obligation  to  Perfosh  Duties.  A 
clerk  of  court  ia  obliged  to  peifonn  the  official  duties  imposed  on  liini  by 
la*,"  and  he  may  be  compelled  to  do  bo  by  mandamus '' or  oy  rule  of  court.^ 
Ill  tlie  performance  of  his  duties  as  the  ministerial  officer  of  the  court  lio  ie 
subject  to  the  control  of  the  court,"  and  if  be  fail  or  refuse  to  perform  any 


18.  Taking  iUexal  feet. — In  eame  jurisdic- 
tions  if  a  clerk  charges  ill^al  fees  the  court 
may  declare  his  fees  forfeited.  Herod  tr. 
Lawkr,  20  111.  010;  Rodes  v.  Reese,  4  B.  Mon. 
iKy.)  580.  As  to  penalties  for  taking  illegal 
(tes  see  infra,  IX,  A,  3.  c. 

Alabama  —  Failure  to  enter  fees  in  boolc. 
—  L'nder  Ala.  Code,  S  5007,  requiring  a  clerk 
to  krep  a  fee  book,  the  penalty  for  failure  to 
keep  such  book  is  a  forfeiture  of  all  fees;  and 
rhere  Buch  book  is  kept  any  fee  not  entered 
therein  is  forfeited.  Bilbro  t.  Draiceford,  7S 
Als.  3tS,  But  if  the  clerk  enter  his  fees  after 
adjoununent  of  the  court  but  before  execu- 
tion thereof  it  is  sufficient,  and  a  failure  to 
»nter  such  fees  at  the  time  the  services  are 
rendered  will  not  cause  a  forfeiture.  Mc- 
Donald c;  Cox,  to*  Ala.  379,  16  So.  113. 

Tennessee  —  Negligence  of  clerk. —  Under 
the  Tennessee  statutes  where  a  party  sua- 
tains  loss  through  the  negligence  of  the  clerk 
the  latter  forfeits  his  fees  as  to  such  party. 
Dean  r.  Hale,  7  I^a  (Tenn.)  813.  Thus  where 
1  clerk  does  not  do  his  work  in  a  proper  tnan- 
ser  in  making  a  transcript  on  appeal  his 
fm  are  forfeited.  Glass  f.  Bennett,  39  Tenn. 
4/S.  U  S.  W.  1085 ;  Sible  c.  State,  3  Heisk. 
(Tenn.)  137 ;  Bass  r.  Shurer,  2  Heisk. 
ITenn.)  216;  State  v.  White,  5  Sneed  (Tenn.) 
620. 

19.  Matter  of  Burris,  06  Mo.  442;  Clark  v. 
Silver  Bow  County,  17  Mont.  80,  42  Pac.  104; 
Warner  v.  People,  2  Den.  (N.  Y.)  272,  43 
Am.   Dec.    740;    SUte    r.  Gales,    77    N.    C. 

xa3. 

tindei  tlie  Kentucky  conatitutiao  the  legis- 
lilure  cannot  change  the  compensation  of  any 
officer  during  his  term,  and  a  statute  Increas- 
ing or  reducing  the  pay  of  clerks  of  court 
dots  not  apply  to  clerks  in  oflice  at  the  time 
of  its  passage.  Com.  v.  Carter,  21  Ky.  L. 
Rep.  1509,  55  S.  W.  701 ;  Bright  v.  Stone,  20 
Ky,  L.  Rep.  817,  43  S.  W.  207 ;  Norman  v. 
Cain,  17  Ky.  L.  Rep.  492.  31  S.  W.  BOO. 

A  (tatnte  increaaiug  the  amount  of  feea  to 
be  paid  a  clerk  does  not  violate  a  constitu- 
lianal  prohibition  against  increasing  bis  com- 
pensation during  his  term,  where  it  is  also 
proTLded  that  the  clerk  shall  not  receive 
more  than  a  specified  amount  per  annum,  the 
excess  received  by  him  to  be  paid  into  the 
county  treasury.  People  V,  Gaulter,  140  111. 
38,  3B  N.  E.  676. 


eo.  Aa  to  liabilitlea  for  failnie  or  refusal 
to  peifonn  duties  or  the  negligent  perform- 
ance thereof  see  infra,  IX,  A,  1. 

A  piesa  of  busineat  in  his  office  Is  no  ez- 
cuae  for  a  clerk's  failure  to  furnish  a  litigant 
a  transcript  for  an  appeal  within  a  reason- 
able time  after  demand.  In  re  Barstow,  .^4 
Ark.  551,  IB  S.  W.  574. 

Presumption  aa  to  peifonnance  of  duty. — 
It  will  be  presumed  in  the  absence  of  any 
showing  to  the  contrary  that  a  clerk  has 
performed  a  duty  imposed  on  him  by  law. 
Palmer  r.  Emerv,  91  111.  App.  207. 

21.  AiafiQirto.— Honey  e.  Simmons,  97  Aia. 
88,  11  So.  740. 

Arkansat. —  7n  re  Barstow.  54  Ark.  551,  16 
S.  VV,  674;  Howard  v.  McDiarmid,  20  Ark. 
100. 

Colorodo. —  Daniels  t.  Miller,  S  Colo.  542, 
e  Pac,  la. 

/ndiono.— Guljck  f.  New.  14  Ind.  93,  77 
Am.  Dec.  93;  Brower  v.  O'Brien,  2  Ind. 
423. 

Vermont.—  State  f.  Meagher,  67  Vt.  398. 

Contra. —  Gooch  r.  Gregory,  65  N.  C.  142. 

Service  not  required  to  "be  performed. —  ' 
Mandamus  will  not  be  granted  to  compel  a 
clerk  to  perform  a  service  where  the  law  im- 
poses upon  him  no  duty  to  perform  It.  Ex  p. 
Lewson,  11  Ark.  323;  Pace  i\  Ortiz,  72  Tex. 
437,  10  S.  W.  541. 

Calif omia  —  Jluisdiction  of  supreme  onit. 
—  The  California  supreme  court  has  no  orig- 
inal jurisdiction  to  issue  a  writ  of  man- 
damus; and  if  a  clerk  refuses  to  perform  a. 
duty  imposed  on  bim  by  law,  the  parties  must 
in  the  first  instance  seek  their  relief  In  the 
court  of  which  he  is  nn  officer,  and  the  su- 
preme court  can  obtain  jurisdiction  to  re- 
view the  rulings  of  the  lower  court.  Cowell 
i:   Buekelew,   14  Cnl.   640. 

22.  Gooch  i".  Gregory,  65  N.  C.  142, 

23.  Houston  t'.  Williams,  13  Cal.  24,  73 
Am,  Dec.  665;  Baltimore  r.  Baltimore  County, 
19  Md.  5S4;  SUte  r,  Bowen,  41  Mo,  217,      - 

A  **  ministerial  act,"  within  the  meaning 
of  La.  Acts  (18S2),  No.  43,  conferring  cer- 
tain powers  on  clerks  of  district  courts  and 
distinguishing  between  ministerial  and  ju- 
dicial acta,  is  one  which  Is  performed  In  a 
prescribed  manner  in  obedience  to  legal  au- 
.thority,  without  regard  to,  or  the  exercise  of, 
any  judgment  on  Uie  part  of  the  clerk,  Le- 
[VIII,  A,  1} 
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ot  such  daties  when  direoted  to  do  eo  by  tlie  court  ho  may  be  punished  for 
con  tempt." 

2.  TmK  OF  Pbrporhaikb.  While  a  clerk  is,  in  the  absence  of  any  statute 
requiring  it,  under  no  obligation  to  perform  official  duties  outside  of  office  liourR, 
as  for  iiiEtance  to  take  an  appeal  on  Sunday,**  yet  he  is  at  liberty  to  do  so  if  he 
wiaiies,  unless  forbidden  by  some  statute."  The  powers  of  &  clerk  in  vacation 
depend  for  tlie  most  part  upon  the  statutes." 

S.  Place  op  Psrporhamce.  In  the  absence  of  any  statute  to  that  effect  a  minis- 
terial act  of  a  clerk  is  not  void,  althoaeh  performed  away  from  hie  office,''  or  even 
outside  of  liis  county;^  and  ministerial  acts  need  not  be  performed  in  court  to  l>e 
valid." 

4.  Effect  of  Intbbest  a  Pbocesdjigs.  Under  some  statutes  a  clerk  of  court  is 
disqualified  to  perform  the  duties  of  his  office  in  relation  to  a  matter  in  which  lie 
has  an  interest.*'     Such  au  interest  will  always  disqualify  him  from  performing 


moine  v.  Ducote,  45  La.  Aon.  8S7,  12  So.  039 
[dfinp  Bouvier  L.  Diet.]. 
Necessity  foi  order  of  cOQtt. —  A  merely 

ministerial  act  inay  be  performed  by  the 
clerk  in  term-time  without  an  order  of  the 
court.     Pencington  v.   Streight,  64  Ind.   378. 

Power  to  Appoint  anothei  to  peifotm 
clerk's  datieB. — -Though  a  clerk  failed  to  per- 
form certain  duties  of  hia  offioe,  the  court 
cannot  authorize  another  to  perform  such  du- 
ties, and  thereby  render  the  clerk's  sureties 
liable  for  the  amount  paid  for  the  work. 
Alexander  v.  Marxhall,  3  Head   (Tenn.)    475. 

24.  State  c.  Watson,  38  Ark.  96  j  In  re 
Contempt  of  Four  Clerka,  111  Ga.  89,  38  S.  E. 
237 ;  Harris  v.  SUte,  14  Tei.  App.  678 ;  SUte 
r.  Reeaa,  57  Wis.  422,  IS  N.  W.  383.  But 
eee  Swift  i:  State,  83  Ind.  81. 

Failure  to  make  return. —  Where  the  stat- 
ute requires  a  clerk  to  whom  a  writ  of  error 
is  directed  either  to  indorse  thereon  or  at- 
tacli  to  it  hia  return  signed  as  clerk  and  to 
•  seal  with  his  seal  of  office,  a  failure  to  make 
such  return  is  a  contempt  ot  the  higher  court, 
and  the  clerk  is  not  excused  because  be  was 
ignorant  of  the  law,  though  he  states  in  hia 
answer  that  no  contempt  was  intended.  SUU 
f.  SiramonB,  1  Ark.  265. 

Refusal  to  obey  order  of  judge. — The  clerk 
of  a  court  in  guilty  of  contempt  where  he  re- 
fuses to  obey  the  order  of  an  associate  jus- 
tice of  said  court  on  the  ground  that  such 
justice  has  not  filed  his  commiHsion  and  oath 
of  office  with  him  and  that  he  waa  not  offi- 
cially advised  that  the  justice  had  duly  quali- 
Red,  having  been  assured  by  the  presiding 
justice  of  the  court  that  there  was  no  re- 
quirement that  the  commission  and  oath  of 
office  be  recorded  in  the  clerk's  office  and  that 
he  would  be  fully  protected  in  complying 
with  the  order.  Territory  t,'.  Clancy,  7  N,  if 
680,  37  Pac.  1108. 

Sending  up  imperfect  t»)py  of  record. — The 
court  of  appeals  cannot  punish  the  clerk  of 
an  inferior  court  for  sending  up  an  imper- 
fect copy  of  the  record  of  a  cause  in  which 
an  appeal  was  prayed,  as  the  court  has  not 
cognizance  of  the  cause  at  the  time  the  of- 
fense is  committed.  Moore  e.  Jessamine,  LitL 
Scl.  Cas.   (Ky.)   104. 

26.  Russell  c.  Flekering,  IT  TO.  31. 
[VIII,  A,  1] 


27.  Acts  clerk  can  do  in  vacation. —  Under 
some  statutes  it  has  been  held  that  a  clerk 
has  power  in  vacation  to  issue,  on  the  request 
of  the  prosecuting  officer,  subpcenas  for  wit- 
nesses to  appear  before  the  grand  jury  (OTIair 
t-.  People.  32  111.  App.  277),  to  appoint  an 
administrator  (Brown  r.  King,  2  Ind.  520; 
State  V.  Chrisman,  2  Ind.  126),  to  issue  proc- 
ess on  the  order  of  the  plaintiff  (Abney  v. 
Ohio  Lumber,  etc.,  Co.,  45  W.  Va.  446,  32 
S.  E.  2.56),  or  to  enter  judgment  (Phelan  r. 
Ganebin,  6  Colo.  14). 

Act!  clerk  cannot  do  in  vacation. —  It  has 
been  held  that  without  statutory  authority 
the  clerk  has  no  power  in  vacation  to  receive 
money  in  his  official  capacity  (Currie  c. 
Thomas,  8  Port.  (Ala.)  293),  to  administer 
oaths  (Albee  i:  May,  8  Blackf.  (Ind.)  310-, 
ITiompson  6.  Porter,  Litt.  Sel.  Cas.  (Ky.) 
184;  Greenvault  r.  Farmers',  etc.,  Bank,  2 
Dougl.  {Mich.l  498),  to  receive  aa  appear- 
ance and  make  an  entry  (State  v.  Jones,  S 
Md.  88),  to  take  and  approve  the  bond  of  a 
receiver  (Newman  t:  Hammond.  46  Ind.  110), 
or  to  issue  a  writ  of  prohibition  (Casbv  r. 
Thompson,  42  Mo.  133). 

26.  Helena  First  Nat.  Bank  t:.  Batchelder 
Egg  Case  Co.,  61  Fed.  137,  138,  4  U.  S.  App. 
614,  615,  2  C.  C.  A.  141,  142;  People's  Sav. 
Bank,  etc.,  Co.  t.  Batchelder  Egg  Case  Co., 
51  Fed.  130,  4  U.  S.  App.  603,  2  C.  C.  A.  126. 

29.  Collier  f.  SUte,  2  Stew,  (Ala.)  388. 
But  see  Conley  f.  Turner,  10  Wend.  (N.  Y.) 
572,  where,  under  a  statute  authorizing  the 
deputy  clerk  to  perform  the  duties  of  the 
clerk  in  the  principal's  absence,  it  was  held 
that  the  principal  clerk  had  no  power  to  per- 
form such  duties  white  absent  from  his 
county, 

30.  Peo|ile  r.  Fletcher,  3  III.  482,  receiv- 
ing and  filing  sherifTs  bond  and  administer- 
ing oath  of  office. 

A  clerk  has  no  antharity  to  take  a  lecof- 
niiance  out  of  court,  such  recognieance  being 
required  to  be  taken  by  the  court.  Cbinn  r. 
Com.,  5  J.  J.  Marsh.   (Ky.)  29. 

31.  In  North  Carolina  a  clerk  of  court  can- 
not act  io  relation  to  any  Mtate  if  he  bu 
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acts  of  a  judicial  nfttDre,**  but  it  has  been  held  in  a  nnmber  of  jurlsdictione  tlmt 
he  may  perform  a  pnrelj  miniBterial  act,  encli  as  the  issuance  of  proceae,  iiotwith- 
fltandiug  he  be  a  party  to  the  action," 

B.  Partlcolar  Powers  and  Duties  —  l.  In  Obnbbal.  The  ofHcial  duties  of 
a  clerk  of  court  embrace  every  act  which  the  law  requires  liim  to  perforin  by 
virtue  of  his  office,"  not  only  tHose  which  the  Btatutes  expreealy  impose  upon 
him  but  also  such  duties  as  by  the  long  established  practice  of  the  court  he  has 
been  required  to  perform."  Most  questions  relating  to  particular  powers  and 
duties  of  clerks  fall  more  appropriately  under  other  specific  titles  "  in  this  work 
And  will  be  found  treated  in  their  proper  places. 

an  interest  therein  or  ii  to  related  to  any 
person  having  nn  interest  that  be  would  M 

diaquBlified  as  a  juror,  unless  such  disquali- 
fication be  waived  in  writing.  Scranton,  etc., 
Land,  etc.,  Co.  v.  Jennett,  128  N.  C.  3,  37 
S.  E.  954. 

Id  Texas  the  clerk  is  by  statute  forbidden 
to  act  as  such  in  an  action  to  which  he  is  a 

Srtf  (Lewis  v.  Hutchison,  4  Tex.  App.  Civ. 
8.  f  79,  (Tex.  App.  1890)  18  S.  W.  564; 
Womack  c.  Stokes,  B  Tex.  Civ.  App.  602,  20 
8.  W.  1113)  ;  but  this  disqualification  aijplies 
«nly  to  himself  and  will  not  prevent  his  is- 
suing a  writ  of  gamiahment  or  taking  the 
answer  of  other  garnishees  merely  because  ha 
is  included  in  the  writ  [Womack  V.  Stokes, 
12  Tex.  Civ.  App.  648,  35  S.  W.  82)  ;  and  an 
indirect  interest  in  the  suit  will  not  disqual- 
ify the  clerk  if  he  is  not  a  party  (Laning 
■r.  Iron  City  Nat.  Bank,  (Tex.  Civ.  App. 
ISM)   36  S.  W.  481). 

A  cleik  cannot  act  ai  attorney  oi  agent 
for  a  litigftnt  in  his  court.  Kirkland  c. 
l^xas  Express  Co.,  67  Miss.  316;  Ex  p.  Col- 
lins, 2  Va.  Cas.  222.  And  see  Carlisle  v. 
Sodee,  5  N.  H.  306.  But  see  Blount  c. 
Wells,  55  Ga.  282,  where  an  execution  was 
held  not  to  be  ill^ial,  although  the  clerk  who 
issued  it  was  one  of  the  attorneys  for  the 
plaintiff  in  the  execution. 

Hay  appoint  himself  commiwioneT  to  Mil 
l«nd.— In  proceedings  before  him  for  the  sale 
■of  land  belonging  to  heirs,  a  clerk  may  ap- 
point himself  commissioner  to  make  sale  of 
the  land,  and  may  direct  himself,  as  commis- 
sioner, to  pay  over  the  proceeds  to  the  proper 
persons.  Spencer  t.  Credle,  102  N.  C.  6S,  8 
S.  E.  901. 

Wli«D  disqnalifltd  to  act  as  trustee.— A 
clerk  of  the  county  court,  who  is  designated 
by  taw  to  take  the  bond  of,  and  administer 
the  oath  to,  trustees  named  in  deeds  of  trust 
for  the  benefit  of  creditors  is  not  competent 
to  act  as  such  trustee,  unless  exonerated  from 
giving  bond  and  taking  oath  by  the  bene- 
ficiaries. It  is  not  allowable  for  him  to  give 
bond  to,  and  take  the  oath  before,  his  deputy. 
Barcroft    e.    Snodgrass,     1     Coldw.     (Tenn.) 


177. 

S3.  Hay  iwne  process. —  Svans  r.  Ether- 
idge,  06  N.  C.  42,  1  S.  E.  633;  Eems  v. 
Huntzinger,  2  Leg.  Rec.  (Pa.)  79;  Vermont 
Mut.  F.  Ins.  Co.  f.  Cummings,  11  VL  603. 

34.  McNutt  t>.  Livingston,  7  Sm.  ft  M. 
(Miss.)  641. 

Control  of  legialatnie. —  In  the  absence  o( 
any  constitutional  provision  to  the  contrary, 
the  l^islature  has  full  control  over  the  pow- 
ers and  duties  of  clerks  of  courts,  and  may 
take  from  or  add  to  them.  State  c.  McDiar- 
mid,  27  Ark.  176. 

3Q.  Coleman  c.  Ormond,  60  Ala.  32a :  How- 
ard V.  U.  S.,  102  Fed.  77,  42  C.  C.  A.  169  [af- 
firming 93  Fed.  718]. 

36.  In  election  pioceedinga  aee  Elections. 

In  naturaliiatlon  pr.oceediaga  see  Alienb. 

To  admit  to  bail  see  Bail,  5  Cye.  85. 

To  act  as  receiver  see  Ricetverb. 

To  allow  appeal  see  Appeal  and  Ebdob,  2 


Cj'c.  807,  n.  2. 


>    ESECUTOBS 


430. 

3S.  AdndttJng  deed  to  probate.— The  ad- 
judication by  a  clerk  of  court  that  the  ac- 
knowledgment of  a  deed  of  trust,  to  which  he 
is  a  party,  made  before  a  justice  of  the  peace, 
is  in  due  form,  and  his  act  in  admitting  such 
deed  to  probate  and  ordering  registration  are 
ineffectual  to  pass  title  as  against  third  par- 
\m,  snch  acts  being  judicial  in  nature.    Tur- 


To  appoint  admlnistiatora  s 

ARD  ADMINIBTBATOBS. 

To  appoint  attorney  for  appeUee  con- 
structively BQnunoned. —  The  clerk  of  the 
court  of  appeals  is  not  authorized  to  appoint 
attorneys  to  defend  for  persons  constructively 
summoned,  such  power  being  limited  to  "  the 
court "  by  statute.  Arthurs  v.  Bartan,  78 
Ky.  138. 

To  approve  bonds. —  Clerks  are  frequently 
given  power  to  pass  upon  bonds  of  various 
kinds  required  to  be  filed  with  them.  People 
r.  Fletcher,  3  111.  482;  Winninghara  v.  State, 
56  Ind.  243.  And  see  the  specific  titles  in- 
volving bonds,  such  as  Appeai,  and  Erbor; 
Aitachmbst;  etc.  Where  the  clerk  receives 
a  bond  in  due  time  and  indorses  it  filed  in  of- 
fice he  cannot  afterward  be  heard  to  deny 
that  he  "  approved "  it.  Approbation  is  a 
mental  act  sulHcicntly  evidenced  by  the  fact 
of  hia  receiving  and  filing  the  bond.  Pearson 
p.  Gayle,  11  Ala.  278. 

To  draw  decree  see  Equttt. 

To  enter  judgment  we  Judouents. 

To  enter  order  of  discontinuance, —  A 
county  clerk,  acting  as  a  clerk  of  the  supreme 
court,  has  authority  to  enter  in  that  court  an 
order  of  discontinuance  of  an  action,  on  stipu- 
lation of  plaintiff's  attome]'  and  affidavit 
that  the  defendant  has  not  appeared.  This 
power,  although  not  elpreesly  given  by  stat- 
ute, is  recogniBed  on  the  ground  of  long  usage. 
Hotaling  c.  Schermerbom,  23  Misc.   (N.  Y.) 

[vm.  B,  1] 
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2.  To  Hake  and  Keep  Becords  —  a.  Duty  to  Record  Court  Proceedlnsrs.     It  is 

the  daty  of  tlie  clerk  to  make  a  record  of  tlie  proceedings  in  his  court."     In  eo 


311,  59  N.  Y.  Suppl.  484  laffirmed  in  63  N.  Y. 
Suppl.  IllO]. 

'Xo  have  and   lUe  seaL —  The  derk  ia  not 
one  of  the  oflicers  speciallj  required  by  law 

to  have  and  use  a  seal  on  all  o -~-     "^- 

couTt  itself  has  a  seal,  which 


.  Barrett,  40  Minn.  69,  41  N.  W.  459. 
court  having  a  clerk  will  take  judicial  notice 
of  his  signature,  and  it  is  not  necessary  that 
such  signature  lie  attested  by  a  seal.  State 
f.  Pfenninger,  TO  Mo.  App.  313. 

To  innie  county  wantutta. —  In  Arkanaaa 
tlie  statutea  confer  no  power  on  the  county 
clerk  to  issue  county  warrants  otherwise 
than  upon  the  order  of  the  county  court. 
Parse!  c.  Barnca,  25  Ark.  261. 

To  issne  vrits,  process,  and  notices  see, 
generally,  Pbdcesb  and  the  specific  titles 
treating  of  writa,  such  as  Appeal  and  Eb- 
BOB;  Assistance,  Wbit  of;  ATXACHkiENT; 
Cebtiobabi  :  Executioks  ;  Habeas  Cobpus  ; 
Pbouibition.  As  to  warrants  of  arrest  see 
Cbiiu.nal  Law.  As  to  conuniasions  to  take 
testimony  see  Deposition  a. 

To  prepare  appeal-bond. —  It  ia  the  duty 
of  tlie  clerk  of  the  court  to  which  an  appeal 
is  to  be  taken  to  prepare  the  appeal'bond  for 
the  party  appealing.  Adams  r.  Settles,  2 
Duv.  (Ky.)  76. 

To  search  titles. —  It  is  no  part  of  the  offi- 
cial duty  of  a  clerk  of  the  district  court  to 
inake  searches  of  the  records  in  his  oBice  for 
judgments,  liens,  or  suits  pending,  affecting 
the  title  to  real  property,  and  certify  to  the 
result  of  such  search.  Mallory  v.  Ferguson, 
50  Kan.  685,  32  Pac.  510,  22  L.  R.  A.  SS. 

To  select  court  for  trial  of  cause.— The 
clerk  of  oyer  and  terminer,  who  ia  also  the 
clerk  of  quarter  t^essions,  has  no  power,  with- 
out the  autliority  of  the  court,  to  arbitrarily 
select  the  court  of  oyer  and  terminer  for  the 
trial  of  any  prosecution  in  which  that  court 
or  the  court  of  quarter  seeeions  has  concur- 
rent jurisdiction,  so  as  to  entitle  him  to  the 
larger  fees  allowed  ia  the  former  court.  Tracli 
f.  County,  2  Lehigh  Val.  L.  Rep.   (Pa.)   253. 

To  sue  on  appeal-bond. —  The  clerk  of  the 
common  pleas  ia  the  proper  party  to  sue  on 
an  appeal -bond  to  a  former  commissioner. 
Clark  r.  Smith,  13  S.  C.  585;  Daniels  o. 
Aloses,  12  S.  C.  130. 

To  take  acknowledgments  see  Acknowl- 
E[>0ME»T3,  1  Cyc.  54G,  650,  552. 

To  tax  costs  see  Costs. 

37.  Pearce  t'.  Bruoe,  38  Oa.  444;  Matter 
of  Mason,  0  Rob.  (La.)  105;  Frink  v.  Frink, 
43  N.  U.  508,  80  Am.  Dec.  189,  82  Am.  Dec. 
172 ;  Peterson  f.  Sute,  45  Wis.  535. 

Care  and  diligence  necessary. —  Clerks  are 
bound  to  exerciiie  proper  care  and  diligence 
in  making  up  the  records.  Bayne  t'.  Fox,  18 
La.  80. 

Matters  required  to  be  incorporated  in  bills 
of  exceptions. — Whatever  of  the  proceedings 
of  a  court  should  be  brought  before  the  ap- 
[VIII,  B.  2.  a] 


pellate  court  by  bills  of  exceptions  cannot  be 
incorporated  into  the  record  of  the  cause  by 
the  mere  entries  of  the  clerk;  and  if  so  in- 
corporated they  will  not  be  available  as  parts 
of  the  lecord  on  appeal.  Wright  v.  State,  20 
Ind.  23;   Wilson  i:  Truelock,  19  Ind.  380. 

From  what  record  taken. —  It  ia  the  ordi- 
nary duty  of  the  clerk  of  a  court  of  record 
to  extend  the  record  of  the  proceedings  in 
each  suit  from  the  process  and  pleadings  on 
file  and  from  the  minutes  and  entries  on  thu 
dockets,  and  he  can  resort  to  no  extrinsic 
evidence  for  that  purpose.  Frink  f.  Frink, 
43  N.  H,  508,  80  Am.  Dec.  180,  82  Am.  Dec. 
172. 

The  clerk  is  not  bound  to  enter  any  nils 
ordered  by  the  court  in  a  case,  unless  the 
attorney  requeata  him  to  do  so  and  furnishes 
him  with  a  draft  of  the  rule  or  a  sufficient 
memorandum  to  enable  him  to  enter  it. 
Thompson  t.  Pippitt,  18  N.  J.  L.  176. 

Swearing  of  witnesses.^  It  is  the  duty  of 
clerks  of  the  district  court  in  all  cases, 
whether  the  teatimony  itself  be  taken  down 
in  writing  or  not,  to  make  on  their  minutes 
a  note  of  the  fact  of  the  swearing  of  witnesses 
(and  giving  their  names),  to  the  end  of  per- 

Cituating  the  evidence  of  that  fact  and  not 
Kving  it  to  rest  on  memory.  Mackin  r. 
Wilds,  106  La.  1,  30  So,  257. 

Record  in  criminal  case. —  All  application:! 
in  criminal  cases  for  summoning  witnesses, 
copies  of  indictments,  or  other  matters  iii 
which  the  action  of  the  clerk  is  involved 
should  be  made  to  appear,  with  the  action 
thereon,  on  the  records  or  among  the  files  of 
the  court.  Van  Duzee  v.  U.  S.,  73  Fed. 
704. 

Final  record  at  cost  of  losing  party. —  Un- 
der the  Indiana  statute  of  January,  1S43,  the 
clerks  of  the  circuit  courts  are  not  author- 
ized to  make  a  final  record  in  any  cause,  at 
the  cost  of  the  losing  party,  except  In  certain 
cases,  unless  such  party  direct  the  record  to 
be  innde.  Carpenter  r.  Montgomery,  7  Itlackf. 
(Ind.)  415. 

Iowa  — Where  title  to  Und  involTcd. — 
Iowa  Code  (1873),  {  2866,  requiring  the 
clerk  of  the  court  to  make  a  complete  record 
in  cases  where  the  title  to  land  is  expressly 
determined  does  not  apply  to  an  action  tu 
subject  land,  fraudulently  conveyed,  to  >, 
judgment  against  the  grantor,  in  which  plain- 
till  is  unauceeasfui.  The  evidence  ia  not  re- 
quired to  be  included  in  such  record.  Suiith 
f.  Cumins,  52  Iowa  143,  2  N.  W.  1041. 

Filing  papeis. —  It  is  the  official  duty  of 
the  clerk  of  a  district  court  to  file  all  the 
papers  in  a  cause  presented  by  the  partien, 
and  to  mark  them  "  Filed,"  with  the  date  of 
filing.     Wooster  r,  McGee,   1  Tex.  17. 

Indexing  journals. —  The  clerk  of  the  court 
is  not  bound,  by  the  acts  of  the  legislature 
passed  in  1839,  to  make  an  index  to  the  com- 
mon pleas  and  session  journals.  State  r. 
Jones,  5  Strobh.  (S.  C.)   155. 
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certify  the  records  and  proceedinge  of  his  court.*"     His  Kuthority  in  this  rega 
is  only  as  great  as  the  statute  gives  him,"  and  beyond  that  his  certificate  to  t 


[7  Cyo.]     223 

doing  lie  acta  as  the  amanQeiiBis  of  the  court  subject  to  its  control,  and  record 
ciitries  are  valid  only  wiien  made  under  the  judicial  sanction  of  thecourt."*! 

b.  Duty  to  Preserve  Records.  Tho  clerk  is  tlie  legal  custodian  of  the  records 
in  his  ofUce  and,  while  not  liable  as  an  insurer,  he  is  bound  to  exercise  a  high 
degree  of  diligence  in  their  preservation  and  safe-keeping." 

~.  To  Cestift  Records,  Etc.     Ordinarily  tlie  clerk  is  authorized  to  attest  and 

regard 
'  :>  tlio 

recollection  of  tbe  action  of  the  court  in  any 
given  caae  for  the  written  memorandum  of 
tbe  judge  upon  his  docket,  even  though  in 
so  doing  he  maj  honestly  believe  that  he  is 
correcting  an  error  or  mistake  of  the  court. 
Crowell  V.  Deen,  21  111.  App.  363. 

39.  UcFarland  t.  Burton,  89  Ky.  2S4,  II 
Ky.  L.  Rep.  49Q,  12  S.  W.  33S;  Forsythe 
County  c.  Blackburn,  SS  N.  C.  406  (not  com- 
pelled to  surrender  records  to  board  of  county 
comniissiotiers)  ;  Nuasear  t.  Arnold,  13  Serg. 
AH.  (Pa.)  323  (responsible  for  papers  taken 
from  otBce)  ;  Kennedy  v.  Kennedy,  13  Lea 
(Tenn.)  24  (clerk's  duty  to  preserve  records 
from  alterations  or  additions). 

40.  Byrd  c.  State,  1  How.  (Miss.)  247; 
Boardman  c.  Paige,  11   N.  H.  431. 

Where  tbe  same  person  la  judge  and  cleric 
of  a  court  it  is  competent  for  him  to  attest 
and  certify  the  records  and  proceedings  of  his 
own  court.  Huff  v.  Cox,  2  Ala.  310;  Doztcr 
c.  Joyce,  8  Port.   (Ala.)   303. 

Transcripts  from  dockets  of  deceased  jus- 
tices.—  The  clerk  of  n  county  may  exemplify 
transcripts  from  the  dockets  of  deceased  jus- 
tices which  are  deposited  in  his  office.  Wood- 
ruff c.  Woodruff,  4  N.  J.  L.  436. 

Attesting  outside  county.— A  clerk  may 
lawfully  make  a  certificate  of  attestation  of 
a  record,  although  he  be  not  within  his 
county.     Collier  v.  State,  2  Stew.   (Ala.)  388. 

Certificate  of  magistracy. —  A  clerk  of  a 
county  court  can  properly  certify  to  the  of- 
ficial character  of  a  ma^strate.  Hague  r. 
Porter,  45  111.  318. 

Should  designate  conrt.-'ln  certifying  his 
official  acta  a  clerk  should  use  such  a  signa- 
ture as  will  designate  the  court  of  which  ho 
is  the  clerk.  The  mere  affixing  of  the  word 
"  clerk "  is  not  sufficient.  Qamer  c.  State, 
36  Tex.  6B3. 

Substance  not  snflScieot. —  The  clerfc  of  a 
court  has  no  right  to  certify  the  substance, 
purport,  or  effect  of  a  judgment  of  record  in 
his  office.  U.  S.  c.  Making,  Hoffm.  Op.  500, 
26  Fed.  Gas.  No.  15,710,  3  Am.  L.  Rev.  777. 

Cannot  lupply  lost  record  from  memory. — 
A  clerk  in  a  case  in  insolvency,  who  made  up 
and  deposited  in  the  office  of  the  register  of 
probate  a  record  of  the  proceedings  therein, 
which  has  been  lost,  is  not  authorized  to 
make  up  a  new  record  partly  from  recollec- 
tion.   Ryan  c.  Merriam,  4  Allen  (Mass.)  77. 

41.  Georgia. —  Lambert  v.  Smith,  57  Ga. 
25. 

/Iltnois.— Melrose  v.  Bernard,  12S  III.  406, 
18  N.  E.  671. 

Indiana. —  Miles  v.  Buchanan,  36  Ind.  490 ; 
Earp  V.  Putnam  County,  36  Ind.  470. 

[VIII,  B.  8] 


Sight  to  complete  record  after  leaving  of- 
fice.—  After  leaving  office  a  clerk  has  no 
power  to  complete  a  record  previously  begun 
\  Perrin  c.  Reed,  33  Vt.  Q2 ) ,  nor  can  his  suc- 
cessor complete  such  record  without  an  order 
of  court  (Rockland  Water  Co.  r.  Pillsbury, 
GO  Me.  425;  LonEley  c.  Vose,  27  Me.  179). 

38.  Houston  c.  Williams,  13  Cal.  24,  73 
.Km.  Dec.  56.>;  People  c.  Cobb,  10  Colo.  App. 
47S,  51  Pac.  523;  Vanderkarr  c.  Stat«,  Bl 
Ind.  01;  Baltimore  c.  Baltimore  County,  10 
ild.  554. 

Nebraaka  —  District  court  records. — Under 
Xebr.  Cooip.  Stat.  (188T),  c.  19,  i  27,  which 
makes  )t  the  duty  of  the  clerk  of  the  district 
court  to  keep  a  record  of  the  proceedings  of 
the  court  under  the  direction  of  the  jud^e  oE 
Fuch  court,  the  clerk  is  under  the  control  of 
the  district  court,  and  the  supreme  court  has 
no  jurisdiction  in  the  matter  of  the  prepsra- 
tioD  of  the  records  of  said  court;  its  juris- 
diction, except  in  certain  cases,  being  appel- 
iste  and  not  original.  State  f.  Le  Fevre,  25 
Nebr.  223,  41  N.  W.  184. 

Data  furnished  by  judge's  catendax. —  The 
clerk  must  make  his  record  entries,  from  the 
data  furnished  by  the  judge's  calendar  and 
he  cannot  enter  any  decree  not  warranted  hy 
tbe  entries  in  such  calendar.  Smith  v.  Cum- 
ins, 52  Iowa  143,  2  N.  W.  1041. 

The  reasons  which  influenced  the  court  in 
making  an  order  need  not  be  entered  of  rec- 
grd,  and  if  so  entered  will  not  be  available 
IS  part  of  the  record  on  appeal.  Ferrier  t'. 
Drutchman.  61  Ind.  21  ;  Wilson  v.  Truelock. 
19  Ind.  380;  Haaselback  c.  Sinton,  17  Ind. 
S45. 

Power  to  correct  mistakea. —  It  has  been 
held  that  a  clerk  mav  correct  an  error  in  bis 
minutes.  Smith  v.  Coe,  7  Rob.  (N.  Y.)  477. 
In  Petty  r.  People,  19  111.  App.  317,  it  was 
held  to  be  the  duty  of  the  clerk  to  correct  a 
iniatake  in  the  indorsement  of  filing  on  a 
japer.  And  see  Maicy  c.  Clabaugh,  6  111,  26, 
where  the  clerk  was  allowed  to  correct  a  mis- 
take in  a  conveyaace  by  his  predecessor.  But 
Bee  Prowattain  P.  McTier,  1  Phila,  (Pa.)  105, 
7  L%.  Int.  (Pa.)  183  (in  which  it  was  held 
that  the  clerk  could  not  correct  the  spelling 
of  defendant's  name)  ;  Warner  v.  Texas,  etc., 
R.  Co.,   64   Fed.    920,   2   U.    S.   App.   647,   4 

C.  C.  A.   670    (where   it   n        

clerk  had  no  power,  on  the 
of  error,  bond,  and  citation, 
therein). 
Camiot  correct  judge's  memorandum  from 

memory.;— Where  a  clerk  of  court  keeps  no 

minutes  of  the  action   of  the  court  he  will 

not  be  allowed  to  substitute  in  vacation  his 


held  that  the 
itum  of  a  writ 
alter  the  dates 
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record  or  proceediog  ia  of  no  greater  force  or  valae  tlian  the  certificate  of  any 
other  individnal.*" 

4.  To  Adhinisrh  Oaths,  The  aathority  of  a  clerk  of  conrt  to  adminiBtcr  oatlis 
—  other  than  those  administered  in  open  court  —  is  Btatntor;  and  extends  to  sncli 
oaths  only  aa  are  contemplated  by  the  statate.** 

5.  To  Pdrchasb  Supplies.  A  clerk  has  only  euch  power  to  purchase  snppliea 
as  is  given  liim  by  statute.** 

0.  To  Bbcbivb  ahd  Keep  Moket — ^a.  Offlelal  Capacity  to  Beeelve  Koney. 
There  is  nothing  in  the  nature  of  a  clerk's  office  or  in  his  official  relations  to  tbe 
court  which  requires  that  he  should  become  the  receiver  and  custodian  of  money 
deposited  or  paid  into  court ;  and  so,  in  the  absence  of  statutory  authority,  a  clerk 
baa  no  official  power  to  receive  money  except  under  an  order  of  the  court** 

b.  Control  and  Disbursement  of  Funds.  When  the  clerk  receives  a  fund  in 
his  official  capacity   bis  poseession  is  that  of  the  court,  and   the  court  lias  an 

to  tb«  power  of  clerks  to  purchttw  luppliea 
se«  the  foflowipg  cases; 

Arkaata*. —  Clark  County  v.  Scott,  21  Ark. 
467. 

Colorado. —  Miller  p.  Edwards,  8  Colo.  528, 
fi  Pae.  632. 

tlHnoit. —  Peoria  County  v.  Eoche,  66  III. 

Ohio.—  State  e.  McConnell,  £9  Ohio  St  589. 

P«nfMj/It!ania.^  Smith  p.  Philadelphia,  5 
Phila.   (Pa.)    I,  19  L^.  Int.    (Pa.)   13. 

See  10  Cent.  Dig.  tit.  "  aerks  of  Courts," 
§  104. 

45.  Hardin  P.  Carrico,  3  Mete.  (Ky.)  289; 
Chinn  v.  Mitchell,  2  Mete.  (Ky.)  92;  Durant 
V.  Gabbj,  2  Mete.  (Ky.)  91.  And  see  Letria 
V.  Smith,  SO  Gu.  603,  27  S.  E.  182,  holding 
that  an  entry  made  on  a  writ  of  execution 
by  a  clerk  acknowledging  the  receipt  of  the 
coata  due  thereon  would  not  sufBoe  to  relievt 
from  dormancy  the  judgment  upon  which  tb« 
execution  was  based. 

foi  a  full  discuMlon  of  this  suhject  en 
Deposits  jb  Cottbt. 


Maryland. —  Hammond  r.  Norris,  2  Harr. 
t  J.   (Md.)    130. 

a'ew  Jersey .— State  v.  Cake,  24  N.  J.  L. 
516. 

Teaww. —  CamplDell  D.  Townsend,  26  Tex. 
611. 

See  10  Cent.  Dig.  tit.  "Clerks  of  Courts," 
{  103. 

Only  matters  letalljr  included  In  record. — 
A  elerk  of  the  eupreme  court  has  no  authority 
to  certi^  under  the  aeal  of  the  court  the  hour 
of  the  day  when  a  judgmeut  was  entered. 
Only  such  matters  as  may  be  legally  in- 
cluded in  the  record  can  be  so  certified.  The 
day  on  which  judgment  was  entered  may  be 
certified  but  not  the  hour.  Hunt  v.  Swayze, 
65  N.  J.  L.  33,  25  Atl.  B.-iO, 

42.  Boardman  v.  Paige,  II  N.  H.  431. 

43.  Alabama.— Hull  p.   State,  79  Ala.  32. 
Arkanea». —  Love    p.    McAlister,    42    Ark. 

183;  Lafferty  t'.  Lafferty,  10  Ark.  268. 

CoK^omio.— People  v.  Vasalo,  120  Cal.  168, 
52  Pac.  305. 

IlUnoit.—  Fergus  v.  Hoard.  15  111.  357. 

Indiana. — McGragor  v.  State,  Smith  (Ind.) 
179;  Albee  t.  May,  8  Blackf.   (Ind.)   310. 

Kenlackn. —  Laha  r.  Daly,  1  Bueh  (Ky.) 
221;  Thompson  P.  Porter,  Litt.  Sel.  Cas. 
(Ky.)  194. 

J^uuttana. — State  c.  Isaac^  3  Id.  Ann.  359; 
bandcman  p.  Deake,  IT  La.  332. 

Maryland.— Atwell  p.  Grant,  11  Md.  101. 

Michigan. —  Greenvault  V.  Famier'a,  etc.. 
Bank,  2  Dougl.   (Mich.)   498. 

Jfissmtppi.— Ayres  v.  Taylor,  25  Miss.  200. 

■Vebrosto.— Sharp  v.  State,  61  Nebr.  187, 
85  N.  W.  38. 

Hew  Mexico. — Bucher  C,  Thompson,  T  N.  M 
115,  32  Pac.  496. 

TeasM.— Smith  p.  Wilson,  15  Tex.  132; 
Cariee  p.  Smith,  8  Tex.  134. 

Virginia. —  Lom.  P.  Williamson,  4  Gratt. 
<Va.)   654. 

West  Virginia. —  Parker  r.  Clark,  7  W.  Va. 
467;  Chesapeake,  etc.,  R.  Co.  e.  Patton,  6 
W.  Va.  234. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
1  96. 

For  a  follei  dlacnaslon  see  Affidattib,  2 
Cyo.  11;  Oaths  anp  APFiBiiATions. 

44.  For  conitiuction  of  statntea  in  regard 


[VIII,  B,  8] 


to  receive  deposits  except  under  an  order  of 
tbe  court.  Hammer  v.  Kaufman,  39  111.  ST. 
To  receive  payment  of  judgment. —  In  the 
absence  of  any  statute  a  clerk  is  not  au- 
thorized to  receive  payment  of  a  judgment, 
and  such  payment  if  made  to  him  is  not  a 
satisfaction  thereof  nor  will  he  have  any  au- 
thority to  enter  a  satisfaction  upon  the  record 
upon  such  demand.  Seymour  v.  Haines,  104 
III.  557;  Lewis  v.  Cockrell,  31  III.  App.  478; 
Blair  V.  Lanning,  61  Ind.  4S9;  Hays  r.  Bayer, 
59  Ind.  341;  Chinn  p.  Mitchell,  2  Mete.  (Ky.) 
92;  Texas,  etc.,  R.  Co.  v.  Walker,  93  Tex.  611. 
57  S.  W.  668  iaverruling  Roberta  r.  Powell, 
22  Tex.  Civ.  App.  211,  54  S.  W.  643].  Un- 
der some  statutes  clerks  are  authorized  to  re- 
ceive payment  of  judgments.  Aieardi  c. 
Robbins,  41  Ala.  541,  94  Am.  Dec.  614;  Gover- 
nor V.  Read,  38  Ala.  2B2;  Murray  v.  Charles, 
5  Ala.  678;  Dirks  r.  Juel,  50  Nebr.  353,  90 
N.  W.  1046;  McDonald  r.  Atkins,  13  Nebr. 
608.  14  N.  W.  532;  SUte  P.  Hobson,  6  Ohio 
S.  A  C.  PI.  Dec,  338,  6  Ohio  N.  P,  321.  But 
the  clerk  can  receive  in  payment  only  such 
money  as  the  judgment  creditor  is  bound  to 


D,8ilizedb,G00gle 


CLERKS  OF  COURTS 


[7  Cyc]     235 


iaherent  i^ht  to  control  such  fands.**  Uanally  the  clerk  has  no  power,  widiont 
an  order  of  tlie  court,  to  make  any  transfer  or  alteration  in  the  disposition  of  euch 
f nod  "  or  paj  it  oat  of  court ;  *°  and  it  has  been  held  that  a  clerk  pftjing  over 
monej  contrary  to  an  order  of  the  court  will  not  be  protected  by  an  order  snb- 
seqaeutly  procured,  on  his  instance,  directing  him  to  pay  the  money  to  the  one 


aocept.  Aionli  e.  Robbini,  41  Alft.  S41,  M 
Am.  Dec.  614^  Crave  v.  Rou,  44  Ind.  4S1; 
Jkimsworth  c.  Scotten,  29  Ind.  4B9;  Frather 
V.  Stst«  B&nk,  3  Ind.  35S.  For  b.  full  dia- 
«UMion  ol  clerk'i  power  to  accept  payment 
of  jadgraent  tee  Jddourtb. 

Demand  not  reduced  to  jadgiuent. —  In  the 
«bBciiee  of  statutory  authority  the  olerk  hu 
no  power  to  receive  paTment  of  a  demand 
which  ha«  not  been  reduced  to  judgment,  and 
A  payment  so  made  will  not  constitute  a  de- 
fense to  an  action  on  the  demand  which  is 
claimed  to  have  been  discharged  thereby. 
Ball  r.  State  Bank,  8  Ala.  690,  42  Am.  Dec. 
«4S :  Windham  v.  Coat«,  8  Ala.  28S ;  Currie 
«.  Thomas,  8  Port.  (Ala.)  203.  But  if  the 
«lerk  receives  the  money  from  the  defendant 
before  judgment,  retains  it  in  his  hands  un- 
til after  judgment,  and  then  manifests  by 
■otne  plain  and  unequivocal  act  his  intention 
to  hold  it  in  his  official  capacity  as  clerk,  the 
poynwnt  is  good  and  the  judgment  thereby 
discha^ed.  Governor  v.  Read,  38  Ala.  262. 
What  eonatitntea  "ftmaB." — A  county  or- 
der paid  into  the  hands  of  a  county  clerk  un- 
der order  of  court  is  "  funds "  within  Ind. 
Ber.  Stat.  (18S1),  f  6650,  authorizing  the 
clerk  to  receive  "  all  such  funds  as  may  be 
ordered  to  be  paid  into  tne  respective  courts," 
«tc    Jewett  V.  State,  04  Ind.  S40. 

Effect  of  recoiding  nuanthoriMd  receipt. — 
An  entry  by  the  clerk  of  a  court  of  money 
received  by  him  without  authori^  of  court 
1b  no  part  of  the  record  of  the  court,  and 
henoe  oould  not  operate  to  make  the  money 
ao  received  a  fund  in  court.  People  v.  Cobb, 
10  Ccdo.  App.  478,  61  Pac.  S23. 

Alabama — Kegiater  In  chancery. — ^In  Cole- 
van  e.  Ormond,  60  Ala.  329,  it  was  held  that 
in  the  system  of  chancery  practice  prevail- 
ing in  Alabama  the  duties  which  in  England 
p^tained  to  masters  and  registrars  in  chan- 
cery were  blended  and  devolv^  on  the  register 
in  chancery,  and  he  was  the  proper  pereon  to 
be  appointed  the  custodian  or  epecial  re- 
ceiver of  a  fpnd  or  chosce  in  action  in  court. 
Power  to  receive  money  In  Tacation. —  In 
tlta  abeence  of  statutory  provisions  money 
cannot  be  lawfully  paid  to  the  clerk  of  court 
in  vacation,  or  in  any  other  manner  than  as 
the  officer  of  the  court  in  term-time.  Ourrie 
t.  Thomas,  8  Port.   (Ala.)   293. 

48.  Hornish  e.  RIngen  Stove  C!o.,  (Iowa 
1«0Z)  80  N.  W.  08;  Bowden  n.  Schatiell, 
Sailey  Eq.  (8.  C.)  360,  23  Am.-  Dee.  ITD. 

Aa  to  clerk'a  liability  for  fundi  see  infra, 
rs.  A,  8. 

In  faanda  of  deik  at  Ida  death. —  Honeys 
in  the  hands  of  a  clerk  and  master  of  a 
chancery  court  at  his  death,  held  by  him  in 
his  offloaJ  capad^  or  by  order  of  the  court 
as  receiver,  o(»imWoiwr,  trustee,  or  In  any 
[1»] 


other  fiduciary  eapadty  ara  not  assets  of 
Ilia  estate,  in  the  ordinary  sense,  for  tlie  pay- 
ment of  debts  and  for  distribution,  but  be- 
long to  the  court  and  are  subject  to  its  or- 
ders, and  will  on  application  of  the  personal 
repraeentative  be  so  ordered  as  to  protect 
him.    Massey  e.  Gleavea,  1  Temv.  Ch.  149, 

Order  not  designating  clerk  as  depositary. 
—  &Ioney  received  by  a  clerk  of  court  under 
a  decree  providing  for  its  payment  into  court, 
but  not  designating  the  clerk  as  depositary, 
ia  under  the  control  of  the  court,  which  tLt- 
cordingly  has  Jurisdiction  of  a  motion  to 
compel  the  clerk  and  his  successor,  or  either 
of  them,  to  account  for  the  fund.  Baltimore, 
etc.,  R.  Co.  e.  Gaultcr,  165  111.  233,  46  N.  E. 
266  [reverting  60  111.  App.  647]. 

North  Carolina  —  Cleik  as  public  deposi- 
tary.—  Money  paid  to  the  office  of  the  clerk 
of  the  superior  court  by  executors,  adminis- 
trators, and  collectors,  imder  the  provisions 
of  N.  C.  Code,  11  1543,  1544,  does  not  pass 
into  the  jurisdiction  of  the  superior  court, 
but  the  clerk  receives  and  is  responsible  for 
it,  officially,  as  a  public  depositary.  The  su- 
perior court  cannot  direct  the  disposition  of 
such  money.     Em  p.  Cassidey,  OS  N.  C.  226. 

47.  Farmers'  L.  ft  T.  Co.  p.  Walworth,  I 
N.  Y.  433;  Matter  of  Kellinger,  0  Paige 
(N.  y.)  62;  Rountree  e.  Bamett,  60  N.  C.  76. 

Cannot  use  for  his  own  pnipoaes. —  The 
clerk  of  a.  court  has  no  right  to  employ  money 
deposited  in  his  office  for  his  own  purposes. 
Hott  p.  Pettit,  1  N.  J.  L.  844. 

Honey  deposited  to  pay  coats. — Where  de- 
fendant deposits  money  with  the  clerk  of 
court  to  pay  the  costs  which  may  accrue, 
and  judgment  is  rendered  against  her,  the 
clerk  cannot  appropriate  the  money  to  the 
judgment  and  refuse  to  apply  the  same  to 
the  costs  of  filing  a  motion  for  a  new  trial. 
Schweizer  v.  Mansfield,  14  Colo.  App.  236,  69 
Pac.  843. 

48.  Craig  e.  Governor,  3  Coldw.  (Tenn.) 
244. 

Payment  to  wrong  person.— Where  a  clerk, 
without  authority,  pays  money  deposited  with 
him  to  the  wrong  person  he  la  liable  for  the 
amount  to  the  person  entitled  to  receive  It 
(Hunt  V.  Milligan,  57  Ind.  141;  Logan  e, 
McCahan.  102  Iowa  241,  71  N.  W.  252;  State 
V.  Ehringfaaus,  30  N.  C.  7;  Carey  v.  Camp- 
bell, 3  Sneed  (Tenn.)  62)  ;  hut  where  an  ap- 
peal' was  taken  from  a  decretf  [n  favor  of 
several  claimants  payment  of  Uie  fund  in 
controversy  io  them  during  its  pendency  did 
not  subject  the  clerk  of  the  court  to  personal 
liability,  no  order  for  its  retention  having 
been  made  (McFadden  v.  Swinerton,  36  Oreg. 
336,  60  Pae.  816,  62  Pac.  12). 

Summary  order  for  dlsbniwment. —  Under 
Iowa  Code  (1873),  t  2006,  whieh  provide* 
[VIU,  B,  e,  b] 
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to  whom  be  had  already  paid  it,  and   not  parporting  to  confirm  what  lie  Lad 
done." 

c  Daty  to  AocouDt.     It  is  the  duty  of  the  clerk  of  court  to   account  for 
moneys  received  by  him  in  hie  official  capacity,"  and  the  court  may  compet 


that  a  Snal  order  may  lie  obtained  on  motion 
by  plaintiffs  in  execution  against  sheriffs, 
conatables,  and  other  officers  for  the  recover}' 
of  money  collect«d  by  tbem,  the  district  court 
has  jurisdiction  to  make  an  order  requiring 
the  clerk  of  such  court  to  pay  over  money  in 
hia  hands  which  was  collected  on  a  judgment. 
Peterson  p.  Hays,  85  Iowa  14,  61  N.  W.  1143. 

In  caae  of  a  diapute  regarding  the  owner- 
ship of  money  in  the  handa  of  a  clerk,  it  is 
not  proper  to  direct  payment  by  rule  of  court 
to  a  particular  claimant,  but  the  remedy 
should  be  by  a  proceeding  at  law  or  in  equity. 
Lewis  ti.  Cockrell,  31  111.  App.  476. 

When  Older  not  necessary.—  While  it  is 
safer  for  the  clerk,  upon  the  diaHolutioa  of 
an  attachment,  to  have  an  order  of  court 
made  directing  the  disposition  of  moneys 
placed  in  his  hands  by  the  sheriff,  as  the  pro- 
ceeds of  the  sale  of  the  property  attached, 
yet  he  does  not  render  himaelf  liable  to  the 
plaintiff  by  a  payment  without  such  an  order 
of  Buch  moneys  to  the  attachment  defendant, 
if  such  payment  is  made  in  good  faith,  and 
without  notice  of  plaintilf's  intention  to  ap- 
peal and  continue  his  attachment  lien  by  a 
supersedeas.  Danforth  c.  Rupert,  11  Iowa 
647.  When  money  is  ordered  to  be  paid  by 
an  executor  to  a  clerk  of  court,  according  to 
the  terms  of  a  settlement  made  between  the 
clerk  and  executor,  which  showed  who  was 
entitled  to  the  money,  the  clerk  may,  after 
receiving  the  money,  pay  it  out  without  an 
order  of  court.  Yoakley  r.  King,  10  Lea 
(Tenn.)  87,  A  clerk  of  the  county  court,  on 
eipiration  of  his  term  of  office,  is  entitled  to 
pay  to  his  successor  money  in  his  hands  aris- 
ing from  the  sale  of  land  in  litigation  in  such 
court,  without  an  order  of  court  requiring  or 
authorizing  it,  and  such  payment  diachargea 
him  from  all  further  liabilitv  therefor.  Peeler 
u.  Fane,   (Tenn.  Ch.  1901)   62  S.  W.  206. 

Sufficient  ahowin^  to  relieve  clerk  of  lia- 
bility.—  A  finding  that  one  presented  a  cer- 
tificate of  appointment  as  guardian  to  a  cleric, 
and  demanded  and  received  money,  is  a  stu- 
dent finding  that  he  received  this  money  In 
his  allied  capacity  as  guardian,  so  as  to  re- 
lieve the  clerk  of  liability.  State  p.  Christian, 
irf  Ind.  App.  11,  47  N.  E.  395. 

49.  Booths  V.  Bailey,  3  Humphr.  (Tenn.) 
694. 

50.  Payment  over  to  desgnated  cnatodian. 
—  It  is  frequently  provided  by  statute  that 
the  clerk  ahall  pay  over  to  the  county  treas- 
urer or  some  other  designated  custodian  fees, 
costs,  taxes,  and  other  moneys  —  or  a  apeci- 
fled  proportion  thereof- — received  by  him  in 
his  official  capacity.  For  constructions  of 
such  statutes  see  tlie  following  cases: 

Arfeafuo*,— Lee  County  v.  Govan,  31  Ark. 


610. 


Caii^omta. —  People  i 
[VIH.  B,  8.  b] 


Hamilton,   103  Cal. 


488,  37  Pac.  627 ;  Heppe  d.  Johnson,  73  Cal. 
266,  14  Pac.  S33. 

Colonwio.— Airy  p.  People,  21  Colo.  144,  4ft 
Pac.  362. 

JHinotB.— People  c.  MeCIellan,  137  III.  353, 
27  N.  E.  181  [reoemns  38  IlL  App.  182]  i 
Cook  County  p.  Sennott,  125  111.  423,  17 
N,  E.  701 ;  Weisenbom  v.  People,  53  111.  App. 
32;  People  p.  McClellan,  38  111.  App,  162 
[aj^rmed  in  137  111.  352,  27  N.  E.  1811. 

/ndtona. —  State  p.  Newton  County,  86  Ind. 
216;  8Ute  p.  Robinson,  2  Ind.  40. 

Jtfoine.— White  v.  Fox,  22  Me,  341. 

liichigaxi. —  People  p.  Treadway,  17  Mich- 
480. 

JfCssouri. — St.  Louia  o.  Clabby,  SS  Mo.  573; 
State  P.  O'Gorman,  75  Mo.  370. 

A'eirosJta. —  State  V.  Whittemore,  12  Nebr. 
252,  n  N.  W.  310. 

TSev)  yorfc, —  Matter  of  Brooklyn  City  Ct., 
25  Hun  (N.  Y.)   693. 

OfcloAomo.— Territory  c.  Pitts,  3  Okla.  745, 
41  Pac.  728 ;  PitU  P.  Logan  County,  3  Okk. 
719,  41  Pac.  584. 

Pennsylvania. —  Com,  p.  Pry,  183  Pa-  St. 
32,  38  Atl,  417;  Perot's  Appeal,  86  Pa.  St. 
336;  Cohen  p.  Com.,  6  Pa.  St.   IIL 

Tennetiee.—  Donelaon  v.  State,  3  Lea 
(Tenn.)  892;  Head  c.  Barry,  I  Lea  (Temi.) 
763. 

Cntfed  Siotea.— U.  S.  p.  McMillan,  16& 
U.  S.  504,  17  B.  Ct.  385,  41  L,  ed.  803  \te- 
Meraing  10  Utah  184,  37  Pac.  263]  ;  U,  S.  r. 
Hill,  120  U.  S.  169,  7  S,  Ct,  610,  30  L,  ed.  627 
[o/7irmiBj  25  Fed.  375]. 

See  10  Cent,  Dig.  tit.  "  Qerka  of  Courts," 
S  112. 

As  to  payment  of  ulary  out  of  fees  col- 
lected see  supra,  VII,  A,  6. 

Duty  to  pay  over  to  successor  in  office. — 
It  ia  generally  the  duty  of  the  clerk  to  pay 
over  to  bis  aucceasor  in  office  moneys  held 
by  him  in  his  official  capacity.  Peebta  c. 
Boone,  116  N.  C.  57,  21  S.  E.  187;  O'Leary 
p.  Harrison,  61  N.  G.  338;  Smith  P.  take.  * 
S.  C.  341.  A  formal  settlement  is  not  neces- 
sary imder  Ind.  Rev.  Stat.  (1881).  S  5850. 
Scott  County  p,  McFadden,  88  Ind.  333.  If 
the  outgoing  clerk  fails  to  account  to  hi* 
Buceessor  the  latter  may  sue  without  an  "fd^ 
requiring  auch  accounting.  And  the  fact  that 
plaintiff  has  not  been  injured  by  such  taituro 
is  no  defense.  Peebles  p.  Boone,  118  N.  C. 
57,  21  S.  E.  187.  The  remedy  for  such  fad- 
ure,  under  the  North  Carolina  statutes,  ia  by 
attachment  and  by  a  regiilar  suit  for  the 
atatutory  penalty,  not  by  summary  motion. 
O'Leary  P.  Harrison,  61  N.  C,  338.  In  ^'J' 
consin  an  action  may  be  brought  on  the  clerlt  » 
bond.  Mulholbiad  p.  Gerry,  81  Wis,  647,  61 
N.  W.  960.  In  South  Carolina  it  has  beeB 
held  that  a  rule  to  show  cause  ii  '"•'^' 
proper  remedy.     Smith  V.  Lake,  6  S.  C.  »'- 
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Buch  clerk  to  do  eo,"  even  tliougU  hie  terni  of  office  as  clerk  of  court  Las 
expired" 

7.  Judicial  Powers  —  a.  Id  the  Absenea  of  Statute.  Inasmuch  as  a  clerk  of 
court  is  eesentiallj  a  minieterial  officer,"*  lie  cannot,  without  express  statutory 
authority  to  that  effect,  exercise  any  judicial  functions,"  and  the  court,  it  has 


When  pttyment  to  party  pioper.— Money 
was  paid  into  court  by  s  defendant  to  keep 
good  an  alleged  tender,  and  judgment  was 
ordered  for  plaintiff  on  the  ground  that  no 
nuffident  tender  had  been  made;  but  such 
jndgmwib  was  never  entered  because  the  con- 
troreray  was  settled  by  the  parties.  On  mo- 
tion Si  said  defendant,  nith  due  notice  to  all 
partiM,  and  on  proof  that  he  was  entitled  to 
(inch  moncyH  aa  against  plaintiff,  the  court 
made  an  order  requiring  its  former  clerk,  by 
wlioni  such  money  had  been  received  and  not 
HniA  over  to  his  successor,  to  pay  the  same  to 
the  moving  party.  It  was  held  that  there 
ma  no  error.  Schnur  ».  Schnur,  47  Wia.  832. 
3  N,  W.  4« ;  Schnur  p.'  Hickeox,  45  Wis.  200. 

51.  Lee  County  P.  AbrahamB,  31  Ark.  G7I, 
<rber«  it  waA  held  that  if  the  circuit  court 
neglected  to  require  its  clerk  to  account,  the 
tounty  court  might,  under  its  general  juris- 
diction, foToe  him  to  settle. 

Aa  to  liabilities  for  fundi  see  infra,  IX, 
A,  2. 

Mnit  be  held  in  official  capacity. — In  order 
to  justify  the  court  in  ruling  the  clerk  to 
psr  over  money  in  his  hands  it  muat  be  shotm 
that  Ruch  money  is  held  by  him  in  hia  official 
(spacity  as  clerk.  Lewis  c.  Cockrell,  31  111. 
App.-476. 

BiAt  to  hsTe  fund*  paid  into  court. — 
PartiM  entitled  to  a  fund  in  the  handa  of  a 
clerk  U(d  master  may  have  the  fund  paid 
into  court  on  motion ;  and  while  a  petition 
in  Buch  case  is  unusual  it  is  not  an  improper 
practice.  Such  petition  ia  not  an  original 
■uit  but-only  an  incidental  proceeding  tn  the 
original  cause,  and  this  being  so  the  peti- 
tioner need  not  give  security  for  the  prose- 
cution of  the  suit.  Ex  p.  Yowell,  7  Heiak. 
lTeDii.t  661. 

52.  Baltimore,  etc.,  E.  Co.  v.  Ganlter,  16B 
lU.  233,  46  N.  E.  256. 

53.  See  Mpra,  I. 

54.  J.labai»a.— Hull  c.   State,  70  Ala.  32. 
CnJi/omia. —  Oliphant  p.  Whitney,  34  Cal. 

25;  People  V.  Loewy,  29  Cat.  264. 

/Uinou. —  Melrose  c.  Bernard,  126  111.  -496, 
18  N.  E,  671;  Wight  c.  Wallbaum,  39  111. 
654;  Hughes  e.  Stricter,  24  lU.  647,  76  Am. 
Dec.  777. 

fiKHono.— Gregory  e.  State,  0*  Ind.  384, 
48  Am.  Rep.  162 ;  Everett  v.  Gooding,  63  Ind. 
72;  Willett  D.  Porter,  42  Ind.  250;  McGragor 
c.  SUte,  1  Smith  (Ind.)   179. 

iTatuaa. —  /n  re  McClaeky,  52  Kan.  34,  34 
Pac.  469;  In  re  TerriJl,  52  Kan.  29,  34  Pac. 
46T,  3S  Am.  St.  Itep.  327.  gee  also  SUt« 
r.  Johnson,  8  Kan.  App.  269,  S5  Pac.  606, 
holding  that  the  statute  authorixing  clerks 
of  the  dutrict  courts  to  issue  warrants,  on  in- 
formations  filed  charging  defendants  with  a 
misdemeanor,  does  not  cmiler  judicial  powers. 


ir«nfuel:y. —  Wallenweber  v.  Com.,  3  Bush 

(Ky.)    88. 

liO^iiVMO.. — Price's  Succesaion,  3S  La.  Ann. 
905 ;  StAte  V.  Green,  34  La.  Ann.  1027 ;  Tan- 
ner's Succession,  22  La.  Ann.  91 ;  Clapp  r. 
Phelps,  19  La.  Ann.  461,  92  Am.  Dec.  645i 
Neda  r.  Fontenot,  2  La.  Ann.  782. 

U tofttVon. —  People  p.  Colleton,  69  Mich. 
673,  26  N.  W.  771. 

Hontano.. —  /n  re  Kane,  12  Mont.  197,  29 
Pac.  424,  holding  that  the  MonUna  act  ot 
March  6,  1891,  did  not  give  clerks  any  ju- 
dicial powers. 

yeu?  Torfc.— Paine  r.  Aldrjch,  13  N.  T. 
Suppl.  465,  36  N.  Y.  St.  999. 

Tenneigee. —  Frierson  o.  Harris,  6  Coldw. 
(Tenn.)   146,  M  Am.  Dec.  220. 

remit.—  Doughty  r.  Stale,  33  Tei.  1. 

Virginia.. —  Page  c.  Taylor,  2  Munf.  (Va.) 
492. 

TfisoofUin. — State  c.  McBain,  102  Wis.  431> 
78  N.  W.  602. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Conrta," 
!  98. 

Objection  not  available  on  collateral  at- 
tack.—  The  objection  cannot  be  raised  col- 
laterally that  the  clerk  allowed  a  stay  ot 
execution  after  the  expiration  of  the  ten 
days  provided  by  statute  for  the  filing  of  a 
stay -bond,  his  action  being  judicial  m  its 
nature.  Maynes  v.  Brockvray,  55  Iowa  457,  8 
N.  W.  317. 

What  are  judicial  acts.—  The  following 
have  been  held  to  be  judicial  acta  which  the 
clerk  had  no  power  to  do:  Opening  or  ad- 
journing court  (Wight  p.  Wallbaum,  39  III. 
554;  In  re  Terrill,  52  Kan.  29,  34  Pac.  457, 
39  Am.  St.  Rep.  327 ;  /»  re  McClasky,  62  Kan. 
34,  34  Pac.  459;  State  c.  McBain,  102  Wis. 
431,  78  N.  W.  602)  ;  admitting  a  prisoner  t« 
bail  (Wallenweber  v.  Com.,  3  Bush  (Ky.) 
68;  Doughty  v.  State,  33  Tex.  1.  See,  gen- 
erally. Bah,,  6  Cyc.  85)  ;  the  issuance  of  a 
scire  facias  (Frierson  P.  Harris,  6  Coldw. 
(Tenn.)  146,  94  Am.  Dec.  220.  See,  gen- 
erally. Scire  Facias)  ;  the  taking  and  ap- 
proval of  an  injunction  bond  (McGregor  p. 
State,  Smith  (Ind.)  179);  the  taking  of  a 
complaint  and  issuance  of  a  warrant  for  a 
misdemeanor  (People  P.  Colleton,  69  Mich. 
673,  26  N.  W.  771)  ;  the  acceptance  of  a  ver- 
dict in  the  abeenee  of  the  judge  (Willett  P. 
Porter,  42  Ind.  250)  ;  the  admission  of  a 
will  to  probat«  (Tanner's  SucceBsion,  22  La. 
Ann.  91)  ;  the  allowance  of  the  filing  ot  a 
substituted  bill  of  exceptions  ( Everett  D. 
Gooding,  53  Ind.  72)  ;  adjudging  a  person  in- 
sane and  appointing  a  guardian  in  vacation 
(7n  re  Kane,  12  Mont.  197,  29  Pac.  424); 
the  dismissal,  under  stipulation,  of  an  action 
at  the  request  ot  plaintiff  [People  r.  Loewy,  29 
Cal.  264)  ;  the  determination  of  what  portion 
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been  held,  has  bo  power  in  the  abeeoce  of  statntory  antlioritj  to  dele^te  each 
matterB  to  the  clerk." 

b.  Where  CoDferred  by  StatDte  —  (i)  Itf  Gensba-l.  In  some  etatea  clerks  of 
court  are,  by  statute  or  consdtntional  provieion,  vested  with  certain  judicial  or 
([aasi-judicia]  powers."  Where  this  ie  the  case  the  clerk's  jurisdictiou  is  strictly 
limited  within  the  terms  of  the  statute  conferring  it." 

(n)  Constitutionality  of  Statvtes.  Where  all  the  judicial  powers  of  a 
ooart  are  b;  the  constitntion  vested  in  the  judge,  a  statute  conferring  judicial 
powers  upon  the  clerk  is  OQConstitutional  ana  void." 

IX.  LIABIUTIE5. 

A.  ClvllLiabUlty — l.  Fob Nbguobncb or Miscoitddct  —  a.  InGeneraL    Where 

a  clerk  of  conrt  fails  or  refuses  to  perform,  or  is  negligent  in  the  performance  of 

a  duty  impoEed  npon  him  by  law,  or  is  guilty  of  nuscondnct'in  office,  the  conrt 

will  sometimes  "  animadvert  npon  his  conduct " ; "  and  if  any  injury  has  resulted 


of  the  record  pertains  to  anj  partioul&r  Ume, 
or  particular  matter  adjudicated  by  the  court 
(Melrose  v.  Bernard,  126  III.  496,  IS  N.  E. 
071);  the  homologation  of  the  deliberations 
of  creditors  touching  on  the  sale  of  the  prop- 
er^ of  ioaolvent  BUcceeaiona  (Neda  e.  Fonte- 
not,  2  La.  Ann.  782). 

Sendition  and  entiy  of  JnAzmeiit. —  The 
rendition  of  a  judgment,  decree,  or  order  is 
*  judicial  act.  State  v.  Green,  34  La.  Ann. 
1027;  Clapp  v.  Phelps,  19  La.  Ann.  4QI,  92 
Am.  Deo.  545;  Paiue  v.  Aldrich,  13  N.  Y. 
Suppl.  455,  38  N.  Y.  St.  9B9.  See,  generally, 
JuDauiKTS.  But  in  entering  judgment  by 
confession  or  default  the  clerk  acta  ministe- 
rially and  not  judicially,  the  law  itself  de- 
claring what  the  judgment  shall  be. 

California.—  Willson  v.  Cleaveland,  30  Cal. 
192;  Harding  v.  Cowing,  28  Cal.  212. 

CoEorado.— Phelon  v.  Ganebin,  G  Colo.   14. 

ftortda.— Blount  v.   Qallaher,  22   Fla.   92. 

Iliinoit. —  Ling  it.  King,  BI  Dl.  871.  But 
see  Hall  t>.  Marks,  34  111.  35S. 

Uianesota, — Billon  c.  Porter,  30  Minn.  341, 
31  N.  W.  50;  Skillman  v.  Greenwood,  15 
Uinn.  102. 

OTegott. —  Oraydon  v.  Thomas,  3  Oreg.  260. 

GTBnting  writ  Of  error  a  ministerial  act. — 
The  granting  of  a  writ  of  error  by  the  cleric 
of  a  circuit  court  in  pursuance  of  the  stat- 
ute is  a  ministerial  and  not  a  judicial  act. 
McNutt  V.  LiritigstoD,  7  Sm.  ft  M.  (Mias.) 
641. 

55.  Oliphant  v.  Whitney,  34  Cal.  2S  (to 
hear  evidence  and  try  issue)  ;  Wight  P.  Wall- 
baum,  30  111.  554  (to  open  or  adjourn  court) ; 
State  p.  McBain,  102  Wis.  431,  78  N.  W.  602 
(to  adjourn  court). 

56.  Louisiana.—  Price's  Succession,  35  La. 
Ann.  905 ;  Herriman  v.  Janney,  31  La.  Ann. 
276;  Boyd's  Succession,  12  La.  Ann.  811; 
Mason  v.  Hall,  12  La.  Ann.  94;  Mason  v. 
FuUer,  12  La.  Ann.  69;  Gerald  v.  Gerald,  5 
La.  Ann.  242. 

If atne.-^  Porell  f.  Cousins,  93  Me.  232,  44 
Atl.  696;  GuptjU  v.  Richardson,  62  Me.  257. 

Heu)    York. —  Deutermann    c.    Wilson,    14 
Daly   (N.   Y.)    563,   3  N.  Y.   Suppi.   113,  20 
N.  Y.  Bt.  101,  15  N.  Y.  av.  Proc.  411. 
[VIII.  B.  7.  a] 


Vorth  Carolina. —  Bryan  i>.  Stewart,  123 
N.  C,  02,  31  B.  E.  286;  Durham,  etc,  B.  Co. 
C.  Richmond,  etc.,  R.  Co.,  106  N.  C.  16,  10 
S.  E,  1041;  Speuoer  v.  Credle,  102  N.  C.  68, 
8  S.  E.  901;  Brittain  v.  Mull,  91  N.  C.  498: 
Cottingham  o.  McKay,  86  N.  C.  241;  Rowark 
e.  Oaston,  67  N.  C.  291 ;  Hunt  v.  Sneed,  04 
N.  C.  176. 

Orejroi..— State  e.   Smith,   1   Ong.  260. 

Tenne»»ee. —  State  v.  Smith,  9  Humphr. 
(Tenn.)   457. 

Texas. —  De  las  Fuentce  v.  McDonald,  85 
Tex.  132,  20  B.  W.  43. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
«  98. 

57.  Norrie  f.  McCullough,  74  Ga.  002; 
Price's  Succession,  35  Ia.  Ann.  905 ;  Me- 
Cauley  v.  MeCauley,  122  N.  C.  S88,  30  8.  B. 
344;  Bragg  v.  Lyon,  93  N.  C.  151;  Matter  of 
Lewis,  88  N.  C.  31 ;  State  v.  McBain,  102  Wis. 
431,  78  N.  W.  602. 

BS.  Hall  c.  Marks,  34  III.  368;  Gregory  t>. 
SUte,  94  Ind.  384,  46  Am.  Rep.  162.  See, 
generally,  ConenTCmonAi.  Law. 

Under  the  Minnesota  conttitntion  a  dis- 
trict court  clerk  cannot  be  given  judicial 
powers.  Ouerin  f.  Hunt,  8  Minn.  477 ;  Zim- 
merman V.  Lamb,  7  Winn.  421;  Morrison  v. 
Lovejoy,  6  Hinn.  183.  But  the  I^islature 
can  grant  such  powers  to  the  clerks  of  mu- 
nicipal courts.  St.  Paul  v.  Umstetter,  37 
Minn.  15,  33  N.  W.  115. 

Contra. —  In  Crawford  r.  Beard,  12  Oreg. 
447 ,•  8  Pac.  537,  it  was  held  that  a  sUtuU 
authorizing  the  clerk  to  enter  judgment  by 
default  or  upon  confessions  was  not  uncon- 
stitutional, although  the  constitution  required 
all  judicial  powers  to  be  vested  in  the  courts. 
The  court  reached  this  conclusion  with  re- 
luctance, being  governed  by  the  fact  that  the 
statute  had  long  been  in  force  and  been  ac- 
quiesced in  by  the  bench  and  bar,  and  if  up- 
set at  that  late  day  would  cause  a  disturb- 
ance of  property  rights  and  occasion  great 
mischief. 

59.  Com.  c.  Beckley,  4  Call  (Va.)  4,  wbera 
the  clerk  was  suspended  temporarily. 

Ai  to  removal  for  breach  of  good  behavior 
see  ttpra,  VI,  C. 
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from  Bnch  condnot,"'  withoat  cootributorj  negligence  on  the  part  of  the  pnrtT 
complainiiig,**  the  clerk  is  liable  in  damages  therefor  both  personally  and  pn  hia 
official  bond.** 

b.  Instanees  of  IiabUlt7  —  (i)  In  QstrsRAL.  The  extent  of  tbe  clerk's 
official  duties  and  obligations  is  or  course  lately  dependent  upon  statutory  pro- 
vifiioDS,  and  in  determining  whether  he  is  liable  in  any  particniar  instance  refei^ 
eace  should  be  had  to  the  statutes.     He  is  always  hable  for  injuries  resnlting 


00.  Ai  to  liability  wlwie  no  Injury  icanlti 
aettrnfra,  IX,  A,  1,  e,  (m). 

61.  Aa  to  cfiect  of  contributory  aexliK«nc« 
t^  infra,  IX,  A,  1,  e,  (iv). 

tSL  Alabama.— Wade  r.  Miller,  IM  Ala. 
604.  le  So.  517  i  Steele  v.  Tfaompaon,  62  Ala. 
323;  Coleman  r.  Onuond.  60  Ala.  328;  Buck- 
lejr  e.  Wilson,  56  Ala.  3S3;  Williama  o.  Hart, 
17  Ala.  102;  Governor  v.  WUey,  U  Ala.  172; 
Snedicor  t>.  Bamett,  9  Ala.  434. 

California.—  Lick  B.  Madden,  36  Cal.  208, 
95  Am.  Dec.  175. 

Colorado. —  Cooper  c.  People,  28  Colo.  87, 
6S  Pae.  314. 

Georgia. —  Luther  e.  Banks,  UI  Qa.  374, 
36  S.  E.  826;   Stevrait  v.  Sholl,  99  Qa.  534, 

26  S.  E.  757;  Markham  t>.  Roas,  73  Ga.  105; 
Collins  s.  McDaniel,  66  Ga.  203;  Spain  V. 
Clements,  63  Ga.  7S6. 

/Huiois.— People  v.   Bftrt«l8,   138   III.   322, 

27  S.  E.  1081;  Goveraor  v.  Dodd,  81  III.  162; 
BiUiDgB  V.  Lafferty,  31  111.  318;  Governor  P. 
Ridg<imr,  12  111.  14;  Day  v.  Graham.  6  TIL 
435;  Weieenbom  r.  People,  G3  111.  App. 
33. 

Indiana. —  Johnson  v.  Scbloesser.  146  Tnd. 
509.  45  N.  E.  702,  68  Am.  St.  Kep.  367,  36 
L.  R.  A.  59;  State  v.  Ritter,  20  Ind.  406; 
Ward  V.  Buell,  18  Ind.  104,  81  Am.  Dec.  349; 
State  V.  Christian,  13  Ind.  App.  308,  41  N.  E. 
603. 

linai. —  Bubbard  V.  Switier,  47  Iowa  681; 
Parks  V.  Davis,  16  Iowa  20. 

KntfucJty.— Bates  v.  Foree,  4  Bush  (Ky,) 
430;  Com.  v.  Chambers,  1  Dana  (Ky.)  11; 
Rtete  Bank  v.  Haggln,  1  A.  K.  Marsh.  (Ky.) 
306;  Houston  v.  Wandelohr,  12  Ky.  L.  Rep. 
345,  14  S.  W.  345;  Burton  r.  McFarland,  3 
Ky.  L.  Hep.  536. 

Louiaiona. — -Anderson  v.  Joiiett,  14  La. 
Ann.  614. 

Uinnemta. —  Selorer  v.  Sheardown,  73 
llinn.  393,  76  N.  W.  60,  72  Am.  St.  Rep.  627 ; 
Rosenthal  v.  Davenport,  38  Minn.  543,  SB 
N.  W.  618. 

if itaiwippt.— Lewis  v.  State,  65  Miss.  468, 
4  So.  429;  Brown  v.  Leatcr,  13  Sn.  k  M. 
(Miss.)  392;  Planters'  Bank  v.  Conger.  12 
Km.  ft  M.  ( Miss. )  527 ;  "McNutt  v.  Livingston, 
T  Sm.  &  H.   (Miss.)   641. 

Miatowri. —  State  v.  Oideon,  158  Mo.  327, 
59  S.  W.  99;  SUte  v.  Henderson,  142  Mo.  598, 
44  S.  W.  737. 

"Kebratka.—  Heater  v.  Pearce,  59  Nebr.  583, 
81  N.  W.  615;  Toncray  p.  Dodge  County,  35 
Sebr.  802.  51  N.  W.  235;  Brock  c.  Hopkins, 
6  Nebr.  231. 

Vorth  Carolina. —  Redmond  v.  Staton,  116 
N.  C.  140,  21  S.  K  186;  Young  o.  Connellys 
112  N.  C.  646,  17  S.  E.  424;  State  v.  Merritt, 


66  N.  C.  638;  Gooch  v.  Gregory,  65  N.  C.  HA; 
State  t>.  Gaines,  30  N.  C.  168;  Newbem  Bank 
u.  Jones,  17  N.  C.  284. 

PentuytwMia. —  Wilson  c.  Arnold,  172  Pa. 
St.  264,  37  Wkly.  Notes  Cas.  (Pa.)  379,  33 
Atl.  662;  Saylor  «.  Com.,  (Pa.  1836)  5  Atl. 
227;  Van  Etten  v.  Com.,  102  Pa.  St.  596; 
Biewers  t).  Com.,  87  Pa.  St.  15;  Ziegler  v. 
Com.,  12  Pa.  St.  227;  Com.  «.  Conard,  1 
Rawle  [Pa.)  249;  Work  t.  Hootnagle,  1 
Yeates  (Pa.)  506. 

StMth  Carolina.—  Strain  r.  Babb,  30  8.  C. 
342,  9  8.  E.  271,  14  Am.  St.  Rep,  905. 

Tennessee. —  State  r.  Whitworth,  98  Tenn. 
263,  39  8.  W.  10;  Dean  v.  Hale,  7  Lea  (Tenn.) 
613i  SUto  p.  C\)le,  6  Lea  (Tenn.)  492;  Bu- 
ford  tt.  Cox,  3  Lea  (Tenn.)  518;  Alston  V. 
Sharp,  2  Lea  (Tenn.)   515, 

Temis.— Crews  v.  Taylor,  56  Tes.  461; 
Clark  V.  Wilcoy.  31  Tei.  322. 

yirgtnta.~RusBel1  v.  Clayton,  3  Call  (Va.) 
4L 

Bee  10  Cent  Dig.  tit.  "  aerks  of  Courta," 
IS  lie,  127. 

As  to  obligatioB  of  clerk  to  perform  official 
dotiea  and  methods  of  compelling  him  to  do 
BO  see  supra,  VIII,  A,  1. 

On  general  principles  of  law,  indepen£eat 
of  statute,  the  clerk  is  personally  liable  for 
injuries  arising  from  his  official  malfeasanca 
or  nonfeasance.  Markham  P.  Ross,  73  Oa, 
106;  Crews  V.  Taylor,  56  Tex.  461. 

"tbt  remedy  on  tlie  bond  is  cnmnlatlve  and 
does  not  prevent  his  being  sued  at  common 
law  for  bis  negligence,  etc.  Pass  p.  Dibrell, 
8  Yerg.   (Tenn.)  469. 

Action  on  bond  not  precluded  by  ezisteBce 
of  other  remedy. — A  county  is  not  precluded 
from  resorting  to  the  bond  of  a  clerk  of  tha 
court  who  has  issued  and  put  in  circulation 
lalse  and  fraudulent  witness  certi&cates, 
which  were  accepted  eui  genuine  and  paid  by 
the  county,  by  tbe  fact  that  it  may  indemni^ 
itself  by  suit  against  tbe  eheriff  and  tax- 
collector,  county  treasurer,  or  other  persona. 
Lewis  P.  State,  65  Miss.  468,  4  So.  429.  Sea 
also  infra,  IX,  A,  3,  c. 

Wronsfnl  taxation  of  costs— -Accrual  of 
right  of  action. —  The  right  to  sue  the  clerk 
on  his  bond  for  the  wrongful  taxation  of  costs 
does  net  accrue  until  after  such  coste  have 
been  retaied  1^  the  judgment  of  the  court, 
and  the  statute  of  limitations  only  begins  to 
run  from  such  date.  Stete  c.  Hollenbeck, 
68  Mo.  App.  366. 

Where  bond  lost — Where  a  clerk's  official 
bond  is  lost  and  no  certilled  copy  thereof  can 
be  obtained,  a  person  having  a  right  of  ae- 
tion  against  the  clerk  on  such  bond  can 
maintain  a  suit  in  equity  against  the  sore* 
[K,A,  l.b.(l)] 
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from  his  o£Bcial  nuBConduct  *^  or  negligence.^  Thus  a  clerk  has  been  held  li&ble 
for  liis  failure  or  refusal  to  issue  procese,"  to  record  a  deed  left  with  him  for  reg- 
istrslion,^  to  certify  and  seud  up  a  bill  of  exceptions,"  to  make  a  transcript  on 
appeal,*  to  collect  a  state  tax,"  to  make  a  correct  statement  of  fees  received  by 
liitn,'"  to  euter  an  action  on  the  docket,'^'  to  enter  an  attachment  within  the  time 
fixed  by  law,'^  to  enter  judgment,"  or  for  negligence  in  making  snch  entry,'^  for 


ties  to  eatablinb  the  bond  and  to  obtain  leave 
to  sue  upon  it.  Uowe  c.  Taylor,  0  Oreg.  284. 
What  court  has  joiisdiction. —  In  Miasouri 
the  countj  court  hna  no  jurisdiction  of  a  ?uit 
on  the  olticial  bond  of  a  countj  clerk.  Such 
suit  should  be  brouf^ht  in  the  circuit  courL. 
8Ute  11.  Dent.  121  Mo.  102,  25  S.  W,  924. 

63.  Acts  amounting  to  iniscoiiclact.— -  It  is 
ft  breach  of  a  clerk's  bond  to  obtain  from  the 
state  treasury  the  payment  of  an  unauthor- 
ized and  illegal  fee  bill  (Cum.  t'.  Carter,  21 
Ky.  L.  Rep.  1500,  55  S.  W.  701),  to  make  a 
false  certificate  of  acknowledgment  (People 
V.  Bartela,  138  111.  322,  27  N.  E.  1091  [re- 
VfTsing  38  III.  App,  428]),  to  issue  procesB 
without  authority  (Frankem  v.  Trimble,  5 
Fa.  St.  520),  or  to  issue  and  put  in  circula- 
tion false  and  fraudulent  witness  certificates 
(lewis  V.  SUte,  65  Miss.  468,  4  So.  429). 

Aa  to  what  constitntea  misconduct  juatify- 
Jng  removal  from  office  see  tupra,  VI,  C,  2. 

64.  Acts  of  negligence  cieatiag  liability. — 
Clerks  have  been  held  liable  for  the  following 
acts  of  negligence:  For  failing  to  collect  and 
pay  in  jury  and  docket-fees  (Governor  v. 
Kidgwav,  12  111.  H),  for  failing  to  tai  coata 

(State  v.  Girieon,  158  Mo.  327,  60  S.  W.  99), 
for  failing  to  copy  a  sheriff's  return  on  a 
summons  (Clark  v.  Wilcox,  31  Tei.  322),  for 
failing  to  comply  with  the  orders  of  the  court 
in  relation  to  a  partition  sale  ( State  v. 
Gaines,  30  N.  C.  168),  for  failing  to  insert 
the  waiver  in  a  writ  of  fieri  facias  issued  un- 
der a  judgment  entered  by  virtue  of  a  war- 
rant of  attorney  "  waiving  exemption  and  in- 
quisition" (Wilson  V.  Arnold,  172  Pa.  St. 
264,  37  Wkly.  Notes  Caa,  (Pa.)  379,  33  Atl. 
652),  for  issuing  a  scire  facias  for  too  small 
a  aiim  (Ru.'isell  f.  Clayton,  3  Call  (Va.)  41), 
for  a   mistake   in   a   certificate   of  judgment 

(Zii^ler  v.  Com.,  12  Pa.  St.  227),  for  fur- 
nishing incorrect  and  misleading  information 
regarding  the  time  a  judgment  was  entered 

(Selover  v.  Sheardown,  73  Minn.  393,  78 
N.  W.  60,  72  Am.  St.  Rep.  627),  or  for  the 
unauthorized  issuance  in  term-time  of  tet- 
ters of  guardianship  (State  v.  Christian,  13 
Ind.  App.  308,  41  N.  E.  e03). 

65.  Citation. — Anderson  t>.  Joiiett,  14  Ia. 
Ann.  614,  where  in  a  suit  brought  against 
the  clerk  and  his  sureties  for  failure  to  is- 
aue  citation  it  waa  held  that  defendants 
could  not  plead,  by  way  of  defense,  that  the 
party  who  had  acquired  the  right  to  prescrip- 
tion through  their  neglect  woidd  not  plead  it. 

Attachment. —  Alston  v.  Sharp,  2  Lea 
(Tenn.)   515. 

Execution. —  Steele  v.  Thompson,  62  Ala. 
32S:  SUte  i".  Kitter,  20  Ind.  406;  Burton  V. 
McFarland,  3  Kv.  L.  Rep.  636;  State  v.  Mer- 
^"  "5  N".  C.  558;  Gooch  v.  Gregory,  85  N.  C. 
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142.  But  in  order  for  the  clerk  to  be  liable 
there  must  have  been  a  request  for  such  is- 
suance or  a  statute  commanding  it.  Badham 
C.  Jonea,  64  N.  C.  655.  And  see  State  f. 
Euland,  12  Mo.  264. 

Excuse  for  failure  to  issue  ezecntion.— A 
general  order  of  the  circuit  court,  granting 
to  the  cleric  twenty  daya,  in  addition  to  the 
time  allowed  by  the  statute,  for  issuing  eie- 
cutiona,  excuses  the  clerk  for  failing  to  iscue 
executions  within  the  time  prescribed  by  the 
statute.    Davidson  c.  Wiley,  31  Ala.  452. 

Loss  of  the  record  is  no  defense  to  an  ac- 
tion against  the  cleric  for  failing  to  issue  exe- 
cution unless  it  be  alao  shown  that  defend- 
ant exercised  proper  diligence  in  preserving 
the  record.  McFarland  v.  Burton,  89  Ky. 
294,  11  Ky.  L.  Rep.  4Q0,  12  S.  W.  338. 

66.  SUte  c.  Haggin,  I  A.  K.  Marsh.  (Kj.) 
306. 

67.  Collins  v.  McDaniel,  66  Ga.  203;  Hous- 
ton f.  Wandelohr,  12  Ky.  L.  Rep.  345,  14 
S.  W.  345. 

68.  Bates  v.  Foree,  4  Bush   (Ky.)   430. 

Omissioii  from  ttsnsciipt. —  A  clerk  com- 
mits a  breach  of  hia  bond  if  he  fails  to  in- 
sert in  a  transcript  of  a  record  anything 
properly  belonging  to  i1-  Com.  t'.  Chambers, 
1  Dana  (Ky.)   11. 

69.  State  (.-.  Cole,  6  Lea    (Tenn.)   492. 

70.  State  V.  Henderson,  142  Mo.  599,  « 
S.  W.  737,  holding  further  that  the  fact  tlut 
the  county  had  nut  ordered  the  clerk  to  psf 
over  did  not  preclude  an  action  on  his  bimd 
for  making  a  false  report. 

71.  Brown  v.  Lester,  13  Sm.  i  M.  (Miss.) 

72.  Stewart  v.  ShoU,  99  Ga.  534,  26  S.  £■ 
757. 

73.  Johnaon  c.  Schloeaser,  146  Ind.  508,  45 
N.  E.  702,  58  Am.  St.  Rep.  367,  38  L.  K.  A. 
59;  Young  «.  Connelly.  112  N.  C.  U6,  17 
S.  E.  424;  Strain  t.  3abb,  30  S.  C.  342,  9 
S.  E.  271,  14  Am.  St.  Kcp.  005.  See  also 
Day  c.  Graham,  6  111.  435. 

Proof  of  neglect. —  To  prove  neglfct  to 
properly  enter  a  transcript  of  judgment  on 
the  judgment  record,  it  is  necessary  to  flhow 
that  he  waa  requested  to  make  the  eatxj. 
Such  request,  however,  will  be  conclusivelj' 
shown  by  the  fact  of  his  having  entered  it,  on 
its  delivery  for  that  purpose,  although  so  de- 
fectively as  to  defeat  the  object  sought  R.van 
p.  SUte  Bank,  10  Nebr.  524,  7  N.  W.  276. 

74.  Governor  c.  Dodd,  81  111.  162;  Sajlor 
p.  Com.,   (Pa.  1886]   5  Atl.  227. 

FaUuie  to  index  judgment.—  The  clertt  of 
the  court  ia  liable  for  damages  to  a  juag" 
ment  creditor  arising  from  hia  failure  '" 
properly  index  the  judgment,  so  as  to  render 
it   a    lien   on   the   judgment   debtor's   lands- 
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an  erroneoQB  entry  of  satisfaction  of  a  jadgment,^  and  for  neglecting  to  keep 
safely  the  conrt  records,'™ 

(n)  Appsovlvo  Lvsufficib^t  Boxd.  Where  it  is  a  part  of  the  clerk's  offi- 
«ial  duty"  to  examine  and  pass  npoa  a  certain  bond  and  lie  is  so  negligent  in  tlie 
performance  of  such  duty  as  to  cause  damage^  he  can  be  held  liable  on  his  offi- 
cial bond  therefor."  But  the  clerk's  duty  in  such  matter  usually  extends  no  fur- 
ther thaQ  the  use  of  due  care  in  ascertaining  the  sufficiency  of  the  sureties.^    The 

Kedmofid  V 
186. 


Staion,  116  N.  C.  140,  21  8.  E. 


Duty  of  pUintifi  to  oreraee  entry. —  The 

role  that  it  is  the  duty  of  a  plaintiff  to  see 
that  his  judgment  is  properly  entered  applies 
only  as  between  the  parties  and  those  af- 
fected by  the  want  of  constructive  notice, 
but  has  no  reference  to  the  question  of  the 
liability  of  the  prothonotary  to  plaintiff  whose 
judgment  waa  wrongly  entered.  Say  lor  t. 
Com.,  (Pa.  1886)  G  At].  227. 

75.  Van  Etten  v.  Com.,  102  Pa.  St.  696; 
Coyne  r.  Souther,  61  Fa.  St.  455. 

78.  Toncray  c.  Dodge  County,  33  Nebr.  802, 
51  N.  W.  235. 

Misplacing  paper!. — When  papera  required 
to  be  filed  in  the  office  of  the  clerk  of  court 
aje  presented  to  him  for  that  purpose  it  is  hie 
duty  to  file  and  deposit  them  in  a  proper 
plttce,  BO  that  they  may  be  found  on  reason- 
Able  examination ;  and  if  he  miaplacea  such 
papers  he  is  chargeable  with  negligence.  Ko- 
seuthal  r.  Davenport,  38  Minn.  543,  38  N.  W. 
«I8. 

77.  Where  not  within  acope  of  clerk's  dn- 
tiea. —  If  the  bond  be  one  which  the  clerk  is 
not  by  law  required  to  examine  and  approve 
there  ia  no  liability  on  his  bond.  Reno  v. 
McCully.  B5  Iowa  829,  22  N.  W.  902.  66  Iowa 
730,  24  N.  W.  530;  Kinniaon  r.  Carpenter,  9 
Bush  (Ky.)  509;  Dewey  c.  Kavanaugh,  45 
Nebr,  233,  63  N.  W.  306;  McAlister  v.  Scriee, 
7  Verg,   (Tenn.)   278,  27  Am.  Dec.  504. 

78.  Where  no  injury  reanlta  there  is  no 
liability.  Wade  c.  Miller,  104  Ala.  604,  18 
So.  517;  Williams  c.  Hart,  17  Ala.  102;  Peo- 

fle  F.  LeatoD,  26  III.  App.  45  lajfirmed  in  121 
II.  060,  13  N.  E.  241];  Field  v.  Wallace,  80 
Iowa  597,  57  N.  W.  303. 

79.  Jlabamo.— Buckley  v.  Wilson,  50  Ala. 
3S3 ;  Governor  P.  Wiley,  14  Ala.  172. 

Oeor^.^  Spain  v.  Clements,  63  Ga.  780. 

/ndiona.— Ward  v.  Buell,  18  Ind.  104,  81 
Am.  Dec  349. 

/««».— Field  V.  Wallace,  89  Iowa  697,  57 
N.  W.  303 ;  Hubbard  «.  Switier,  47  Iowa  681. 

MitaUaippi. —  McNutt  r.  Livingston,  T  Sm. 
1  M.    (Miss.)   041. 

Keltnuka.—  Heater  c.  Pearee,  59  Nebr.  583, 
81  N.  W.  eiS;  Brock  v.  Hopkins,  5  Nebr. 
231. 

Pennaylvania. —  Work  v.  Eoofnagle,  1 
Yeates  (Pa.)  500. 

Tennessee. —  Dean  v.  Hale,  7  Lea  (Tenn.) 
«13. 

Virginia.— ChtiM,  v.  Miller,  88  Va.  791,  14 
S.  E.  645. 

See  10  Cent.  Dig.  tit.  "Clerks  of  Courte," 
H  120,  131. 

When  Tight  of  action  accmei. —  A  right  of 
action  against  a  clerk  for  negligently  approv- 


ing and  accepting  an  insufficient  atay-bond 
does  not  accrue  until  the  expiration  of  the 
Btay.  Moore  f.  McKinley,  00  Iowa  367,  14 
N.  W.  768;  Steel  v.  Bryant,  49  Iowa  118. 

Sufficient  proof  of  appioraL —  When  the 
clerk,  pursuant  to  an  order  of  the  court  that 
a  bond  to  be  approved  by  him  should  be  filed 
within  ninety  days,  receives  a  bond  within 
the  time  and  indorses  it  filed  in  office,  he  can- 
not afterward  be  permitted  to  testify  that  he 
did  not  approve  or  disapprove  it.  Approba- 
tion is  shown  by  the  fact  of  filing.  Pearson 
r.  Gajle,  11  Ala.  278. 

What  not  a  release  of  liabiUty.— Where  a 
clerk  was  found  to  have  been  negligent  in 
approving  a  stay-bond,  the  (act  that  counsel 
for  the  creditors  complained  of  its  inauffi- 
ciency,  and  the  clerk  informed  them  that  he 
would  disregard  it  and  issue  execution  if  they 
would  furnish  evidence  of  its  insufficiency, 
which  they  did  not  do.  did  not  release  such 
clerk  from  liability.  Haverly  v.  McClelland, 
67  Iowa  182,  10  N.  W.  342. 

80.  People  v.  Leaton,  121  III.  6G6,  13  N.  E, 
241  [afflrming  25  III.  App.  45];  Gulick  V. 
New,  14  Ind.  93,  77  Am.  Dec.  93 ;  Leeds  V. 
Peaslee,  10  Ohio  S.  &  C.  PI.  Dec.  587,  8  Ohio 
N.  P.  105. 

What  can  and  diligence  neceesaiy. —  The 
care  and  diligence  required  of  the  clerk  are 
those  which  ordinarily  careful  and  prudent 
persons  would  exercise  in  transactiona  of  like 
importance.  Field  v.  Wallace,  89  Iowa  597, 
57  N.  W.  303. 

Evidence  of  due  care. —  In  an  action  by  a 
creditor  of  an  intestate  on  the  bond  of  the 
clerk  lor  approving  an  insufficient  adminis- 
trator's bond,  one  administrator  and  three 
sureties  being  intestate's  heirs,  and  the  other 
surety  hid  widow,  the  clerk  may  testify  aa  to 
the  eatimate  put  by  intestate'a  bankers  on 
hia  property,  and  may  prove  by  business  men, 
in  position  to  know,  the  reputed  financial 
standing  of  intestate  and  his  firm  when  he 
died,  in  order  to  show  that  he  exercised  due 
care  before  approving  the  bond.  Field  c. 
Wallace,  89  Iowa  5B7.  57  N.  W.  303. 

Evidence  as  to  the  style  of  living  of  such 
sureties  several  years  after  the  bond  was 
given  is  not  admissible  in  behalf  of  the  clerk 
to  show  their  financial  responflibllity.  Field 
V.  Wallace,  89  Iowa  597.  57  N.  W.  303. 

What  not  proof  of  due  care.^The  fact 
that  a  clerk  in  approving  a  stay-bond  made 
incjuiry  of  the  surety  as  to  the  value  of  his 
unincumbered  property  and  was  informed  that 
it  was  nearly  equal  to  the  amount  of  the  pen- 
alty of  the  bond  is  not  sufiScient  to  establish, 
as  matter  of  law,  that  he  was  not  negligent 
Haverly  v.  McClelland,  57  Iowa  182,  10  N.  W. 
342. 
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clerk  cannot  be  considered  an  insurer  of  a  bond  which  in  hia'  official  capacity  he 
lias  exaiDined  and  approved  as  sufficient.^' 

o.  Limitations  of  Liability  —  (i)  In  General.  A  clerli  ie  not  liable  for  aa 
act  performed  under  a  judgment  which  subaequently  proves  to  be  void,"  nor  is 
he  liable  for  isBuing  process  against  property  nuder  a  standing  rnle  of  conrt, 
althougti  the  court  liad  no  jurisdiction  in  the  premises,^  for  canceling  a  mortgage 
under  a  forced  order,"*  for  an  e;Tor  in  interpreting  a  statnte,"  or  wr  failure  to 
observe  a  directory  provision  of  a  statute." 

(ii)  Where  No  Duty  Isiposed  by  Law.    A  clerk  of  court  inctirs  no  official 


liability  by  failing  to  perform,  or  negligently  performing,  a  service  which  tLe 
law  does  not  require  of  him."  In  order  to  hold  the  clerk  personally  liable  in 
such  case  the  plaintiff  must  show  an  express  agreement  to  perform  such  service.* 
(til)  Where  No  Ixjurt  Resjilts.  In  order  to  recover  against  the  clerk  it 
must  be  shown  that  some  injury  resulted  from  his  act  or  omission.^     But  it  lias. 


81.  Sontee  River  Co.  v.  Webster,  23  R.  I. 
509,  SI  Atl.  218. 

Hot  liable  for  forged  ugnataie. —  A  judg- 
ment was  obtained  in  one  countj  and  a  stay- 
bond  thereon  executed  in  another,  and  the 
clerk  of  the  court  in  the  latter  certified  that 
the  party  "  nlitne  name  appears  to  the  within 
bond  as  surety  "  was  worth  a  certain  specified 
amount,  whereupon  the  bond  wae  accepted  by 
the  clerk  of  the  court  where  the  judgment 
was  rendered.  It  was  held  that  the  clerk  did 
not  certify  to  the  genuinenesa  of  the  sig- 
nature of  the  surety,  and  he  was  not  liable  to 
the  judgment  plaintiff  for  the  amount  of  the 
jud^ent,  on  proof  that  the  signature  was 
forged.    Bringc^f  r.  Burt,  44  Iowa  184. 

92.  Graham   v.    Smart,    18    U.   C.    Q.    B. 


826. 

85.  Com.  V.  Conard,  1  Rawle   (Pa.)   240. 

86.  Barrow  v.  Robichaux,  14  I-a.  Ann.  207; 
Fornell  v.  Koonce,  61  N.  C.  370.  See  also 
Day  II.  Graham,  6  111.  435. 

87.  /iHnow.— People  f.  Ijeaton,  IZl  111. 
666,  13  N.  E.  241;  Governor  v.  Ridgway,  12 
111.  14. 

/oicQ. —  Reno  v.  McCully,  65  Iowa  620,  22 
N.  \V.  902,  60  Iowa  730,  24  N.  W.  630. 

Kansat. —  Mallory  V.  Ferguson,  60  Eau. 
085,  32  Pac.  410,  22  L.  E.  A.  99. 

Kentucky. —  Com.  t.  Craig,  6  T.  B.  Mon. 
(Ky.)  45. 

^ebrutka. —  Dewey  V.  Eavanaugb,  46  Nebr. 
233,  63  N.  W,  306. 

I'irsinio.— Page  r.  Taylor,  2  Munf.  (Va.) 
4fl2. 


070. 

See  10  Cent.  Dig.  tit.  "  Clerka  of  Courts," 
{  110  e(  seg. 

Hatters    teqniiing    judge's    appiovaL —  In 

matters  which  the  clerk  is  required  to  sub- 
mit  to  the  judge  for  approval  it  will  be  pre- 
sumed that  they  were  done  under  the  sanc- 
tion and  direction  of  the  judge;  and  in  such 
case  the  clerk  is  responsible  only  where  he 
refuses  to  discharge  his  duty  when  requested 
by  the  judge,  or  where  he  is  guilty  of  fraud 
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in  collusion  witli  the  judge.  8uch  duties  are 
not  governed  by  the  same  principles  as  regu- 
late duties  which  he  is  required  to  perfona 
independent  of  and  without  regard  to  the  dic- 
tation of  any  superior.  Kinnison  c.  Car- 
penter, 0  Bush  (Ky.)  599  (defective  execu- 
tion of  guardian's  bond)  ;  Com.  c.  Thompson, 
2  Bush  (Ky.]  550  (order  or  judgment  drawn 
by  clerk  and  approved  and  signed  by  court) ; 
McAlister  c.  Scrice,  7  Yerg.  (Tcnn.)  278,  27 
Am.  Dec.  504  (appeal-bond). 

Clerk  acting  under  court  ordera.— Where  a 
clerk  is  acting  under  the  orders  of  the  court 
in  the  care  of  an  estate  in  his  hands  he  can- 
not be  held  liable  for  faDing  to  do  an  act  in 
regard  thereto  which  is  not  directed  to  be 
done  by  any  order  of  court.  State  V.  WlIi^ 
wortii,  (Tenn.  Ch.  1808)  46  S.  W.  454. 

88.  Mallory  i;.  Ferguson,  60  Kan.  685,  3S 
Pac.  410,  22  L  E.  A.  99. 

88.  JJoftoma.— Wade  v.  Miller,  104  AU. 
604,  16  So.  617;  Williams  v.  Hart,  IT  All- 
102;  Governor  V.  Wiley,  14  AU.  172. 

Coltfomia.— Lick  v.  Madden,  38  CaL  MB, 
95  Am.  Dec.  176. 

Illinois. —  People  V.  Leaton,  25  111.  App.  4S 
iaHirmed  in  121  III.  666,  13  N.  E.  241]. 

Indiana.—  SUte  G.  Fleming,  124  Ind.  S7,  24 
N.  E.  664. 

Iowa.—  Field  c.  Wallace,  8B  Iowa  697,  S7 
N.  W.  303;  Benjamin  v.  Shta,  83  Iowa  392. 
49  N.  W.  989;  Parks  V.  Davis,  W  Iowa 
20. 

Kantat. —  U.  S.  Wind  Engine,  etc.,  Co.  v. 
Linville,  43  Kan.  466,  23  Fac.  607 ;  Synms  C. 
Cutter,  0  Kan.  App.  210,  59  Pac.  671. 

ifentucfcj/.— Goode  v.  Miller,  78  Ky.  235. 

A'eu?  Yorfc.— Blossom  v.  Barry,  1  Uos. 
(N.  Y.)   100. 

Horth  Carolina. —  Darden  v.  Blount,  I2S 
N.  C.  247,  35  S.  E.  478;  State  c.  Low*,  « 
N.  C.  500;  Simpson  c.  Simpson,  63  N.  C.  S34; 
State  r.  Biggs.  46  N.  C.  364  [overruling  SUte 
r.  Wateon,  20  N.  C.  280]. 

Ohio.-  SUte  V.  Sloane,  20  Ohio  327. 

As  to  measure  of  damages  see  in/ra,  lA, 
A.  3,  a,  (VI). 

Must  be  piozimata  cause  of  injury.— In 
order  for  a  clerk  to  be  liable  in  an  action  for 
damages  such  damages  must  be  the  natural 
and  proximate  consequences  of  his  negligence' 
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been  held  that  alttiongh  no  aetoal  damage  be  proved  plaintiff  is  entitled  to 
recover  nominal  damages  and  coete."* 

(it)  Whsre  P laintiff  Guiltt  of  Contjubutobt  NsoLWEUfCB.  Where, 
bat  for  the  negligence  of  the  party  complaining,  the  injury  would  not  have 
occurred  tlie  clerk  cannot  be  held  liaole." 

d.  Extent  and  Duration  of  Soretles'  Liability  —  (t)  Tlv  General.  The  lia- 
bility of  the  Boretiee  on  a  clerk's  official  bond  is  naturally  dependent  in  large 
measnre  npon  tlie  form  of  the  bond  itself,''  as  well  as  upon  the  intention  of 
the  statute  nnder  which  tlie  bond  is  drawn."  Where  tlie  bond  ia  conditioned 
for  the  faithful  discharge  of  his  duties  it  embraces  every  duty  and  obligation 
imposed  upon  the  clerk  by  express  statute  or  the  practice  of  the  court.**    Cut 


or  miscoadnet.  E«)aT»  r.  Jones,  83  A1&.  t3S, 
3  So.  317,  3  Am.  St.  Rep.  888. 

Action  for  taUng  InnifBdent  bond. —  To  a 
BDJt  brought  B^inat  a  clerk  of  court  on  hii 
official  bond,  for  not  talcing  bond  witb  suffi- 
mnt  eiireties  on  Bumndering  certain  prop- 
tTtj  in  his  hands  as  clerk,  it  is  a  good  de- 
fense that  plaintiffs  have  put  in  suit  the  bond 
taken  by  htm  on  such  surrender  and  received 
a  large  sum  of  money  in  discharge  of  that 
bond.  Bevinn  e.  Banuey,  15  How.  (U.  S.) 
179.  14  L.  ed.  652. 

90.  Heater  t.  Pearce,  59  Nebr.  683,  81 
N.  W.  615. 

ei.  Lick  V.  Uadden,  30  Cal.  208,  95  Am. 
Dec.  175;  Parks  c.  Davis,  16  Iowa  20;  Crews 
r.  Taylor,  56  Tex.  461. 

What  not  eontiibutoTy  negligence. —  That 
one  injured  by  the  failure  of  a  clerk  of  the 
euperior  court  to  certify  and  send  up  s  bill 
of  exopptiona  did  not,  by  mandamus,  compel 
the  clerk  to  send  up  the  record  is  not  such 
n^ligence  as  will  defeat  a  recovery  of  dam- 
ages by  him  in  an  action  on  the  official  bond 
it   the   clerk.     Collina   c.   McDaniel,   68   Ga. 

ao3. 

That  pUintiS  did  not  ■»  to  th«  perionn- 
ascc  of  a  duty  imposed  on  the  clerk  by  law 
—  such  as  the  issuance  of  process  upon  the 
filing  of  a  precipe  —  is  not  a  defense  to  an 
action  against  the  clerk  for  failing  to  per- 
form such  duty.  Baltimore,  etc.,  R.  Co.  v. 
Weedon,  78  Fed.  584,  47  U.  S.  App.  306,  24 
C.  C.  A.  249. 

When  negligence  not  implied. —  Negligence 
on  the  part  of  the  person  presenting  papers 
for  filing  is  not  implied  from  the  fact  that 
papers  relatii^  to  lufferent  matters  are  pre- 
KKattA  in  one  package,  without  explanation, 
they  being  prt^rly  indorsed  so  as  to  show 
tbeir  character,  itosenthal  v.  Davenport,  38 
Minn.  543,  38  N.  W.  018. 

Wlien  assignee  not  infected  with  asdgnoi'i 
fraud.— The  fact  that  the  mortgagee  induced 
the  clerk  of  court  to  falsely  certify  an  ac- 
knowledgment to  a  forged  mortgage  is  no  de- 
fense to  a  suit  therefor  on  his  official  bond 
for  the  use  of  an  assisnee  of  the  mortgage, 
since  the  assignee's  right  of  action  arose  di- 
rectly from  his  loss,  and  was  not  derived  from 
tbo  mortgagee.  Bartels  c.  People,  152  111. 
557,  38  N.  K  898  [aJ^Erminj;  46  III.  App. 
30«1. 

92.  Aa  to  neceadty,  form,  and  anffidancy 
of  boad  see  npra,  IV,  B,  2. 


Special  bond. —  Where  a  bond  is  given  to 
meet  a  "  particular  exigency "  the  sureties 
are  liable  lor  the  clerk's  defaults  only  so  far 
as  they  are  connected  with  the  "  particular 
exigencv "  which  called  the  bond  into  being. 
Longmire  t>.  Fain,  88  Tenn.  393,  18  S.  W. 
70. 

Bond  as  special  commissioner. —  Where  a 
Itond  is  executed  by  the  clerk  and  master  aa 
special  commissioner,  the  sureties  are  liablo 
for  any  default  as  such  commissioner,  al- 
though the  clerk  and  master  was  never  ap- 
pointed commissioner  in  the  cause  wherein 
he  acted  as  such.  Buford  v.  Cox,  3  Lea 
(Tenn.)   518. 

B3.  ifassachuaetti  —  For  protection  of 
county  only, —  The  bond  of  the  clerk  of  the 
court  of  common  pleas,  for  the  true  discharge 
of  all  the  duties  of  his  office,  and  for  keeping 
up  the  records  seasonably  and  in  good  order, 
does  not  secure  the  fees  of  the  crier  of  the 
court,  although  they  are,  by  law,  to  be  re- 
ceived by  the  clerk  and  pnid  over  by  him  to 
the  crier.  The  bond  provided  for  by  the  stat- 
ute then  existing  was  intended  merely  as  a 
protection  to  tlie  county  and  not  to  indi- 
vidusln.    Crocker  f.  Fales,  13  Mass.  20O. 

North  Carolina  —  Bond  to  secnie  payment 
of  tax  fees,  etc.— The  bond  of  a  clerk  of 
court  required  by  N.  C.  Rev.  Stat  c.  28,  f  H, 
was  only  intended  to  secure  the  payment  of 
tax-fees  on  actions,  fines,  forfeitures,  etc., 
while  c.  19,  |  7,  was  intended  to  secure  the 
faithful  payment  of  moneys  generally  to  the 
person  entitled.  Hence  where  money  col- 
lected on  execution  was  paid  into  the  clerk's 
office,  it  was  held  not  to  be  recoverable  on  a 
bond  given  pursuant  to  the  former  act,  al- 
though it  embrao"'!  a  condition  "  to  pay  over 
to  the  perBon  or  persons  entitled  tii  receive 
the  same  all  other  money  which  might  coma 
to  his  hands  by  virtue  of  his  office."  Hunter 
D.  Routine,  51  N.  C.  21G;  Latham  r.  Fagan, 
51  N.  C.  62. 

Virginia  —  Confined  to  clerical  duties. — 
The  bond  of  a  clerk  of  the  county  or  circuit 
court,  giveu  under  the  Virginia  statute  of 
1792,  for  the  faithful  discharge  of  his  duties, 
vras  confined  to  clerical  duties,  and  did  not 
extend  to  the  collection,  etc.,  of  taxes  on  law 
process,  although  it  wks  his  duty  to  collect 
and  account  for  such  taxes.  Auditor  v.  Dry- 
den,  3  Leigh  (Va.)   703. 

M.  Coleman  v.  Ormond,  60  Ala.  323; 
Brown  c.  Lester,  13  Sm.  ft  M.  (Miss.)  392; 
[DC  A,  1,  d.  (1)1 
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for  acta  of  the  clerk  not  within  the  scope  of  his  official  duties  the  Bnreties  are 
not  liable.* 

(ii)  Effect  of  Givma  New  Boxj}.  Ordiuarily  on  the  execution  and 
appi-oval  of  a  new  bond  the  responsibilities  of  the  old  sureties  cease,"  bat  of 
course  they  are  still  liable  for  defaults  which  occurred  before  the  new  bond 
became  operative." 

(hi)  Buties  Added  After  Execution  of  Bond.  Additional  duties 
imposed  by  law  upon  the  clerk  subsequent  to  the  execution  of  the  bond,  if 
different  iu  degree  only  and  not  in  kind  from  those  formerly  pertaining  to  tlie 
office,  are  covered  by  the  bond.*  But  as  to  any  duty  not  pertinent  in  its  nature 
to  the  office  as  it  existed  when  the  bond  was  given  there  is  no  liability  upou  tlie 
sureties  in  snch  bond." 

_(iv)  Acts  Done  Before  Giyinq  of  Bond.  While  the  sureties  are  not 
ordinarily  liable  for  an  act  done  by  the  clerk  previous  to  the  giving  of  such  bond,' 
yet  where  the  act  constitutes  a  continuing  violation  of  official  duty  —  such  ae  a 
failure  to  account  for  funds  officially  held  —  the  liability  attaches  to  a  bond  sub- 
sequently given,* 

(v)  Acts  Done  After  Expisatios  of  Term.  The  contract  of  the  sure- 
ties must  be  strictly  construed  and  they  cannot  be  held  liable  for  acts  of  the  clerk 
done  after  the  expiration  of  his  term  of  office," 


Howard  v.  U.  S.,  102  Fed.  77,  42  C.  C.  A.  169 

iafprming  93  Fed.  7191- 

As  to  wlut  duties  sie  impoaed  upon  clerics 
of  court  aee  xupra,  VIII,  B, 

A  sale  of  real  estate  b7  the  clerk  and  mas- 
ter in  equity,  under  an  order  of  court,  pur- 
suant to  statute,  is  an  official  act  within  the 
condition  of  his  bond.  Judges  v.  Deans,  11 
N.  C.  93. 

Where  clerk  of  several  courts.--  Although 
the  bond  of  the  clerk  of  the  court  of  Hamil- 
ton county  only  designates  that  officer  as 
"  clerk  of  the  court  of  common  pleas,"  yet 
by  virtue  of  the  statute  after  his  election  he 
becomes  clerk  of  the  superior  court  and  cir- 
cuit court,  and  is  liable  on  hia  bond  for  acta 
done  as  clerk  of  the  last  mentioned  courts. 
State  V.  llobson,  6  Ohio  S.  <fc  C.  PI.  Dec.  338, 
S  Ohio  N.  P.  321, 

BS.  McKee  C,  Griffin,  60  Ala,  2H;  Mc- 
Neil V.  Smith,  55  Ga,  313  (devastavit  of  es- 
tate) ;  State  P.  White.  1S2  Mo.  4Ifl,  63  8,  W, 
1064;  State  V.  Blakemore,  7  Heisk,  (Tena.) 
638   (actt  done  in  another  capacity). 

96.  Rodps  V.  Com.,  6  B.  Mon.  (Ky.)  369; 
Bowen  v.  Evans,  1  Lea  {Tenn.)    107. 

In  Indiana  the  board  of  county  commis- 
eioners  has  power  only  to  accept  the  original 
bonds  of  county  clerks  and  cannot  accept  new 
bonds  whereby  the  sureties  on  the  original 
bond  are  released.  The  only  way  in  which 
such  sureties  may  be  released  is  by  pursuing 
the  method  prescribed  by  the  Indiana  act  of 
Ifay  31,  1852.  Sullivan  P.  State,  121  Ind, 
342,  23  N.  E.  150. 

07.  Cullom  V.  Dolloff.  94  111.  330;  Sharpe 
V.  Connely,  105  N.  C.  87.  II  S.  E.  177.  And 
flee  Hunter  c.  Routloge,  51  N,  C.  216;  I^tbam 
o.  Fagan,  51  N.  C.  02. 

98.   Governor    v.     Ridgway,     12     111.     14; 
Weisenbom  v.  People,  S3  111.  App,  32;  Denio 
V.  State,  00  Miss.  949;  Wilmii^itoD  v.  Nutt, 
78  N.  C.  177,  80  N.  C.  186. 
[IX.  A.  1.  d,  (i)] 


The  anretica  of  a  derk  are  not  dischused 
by  a  change  by  law  in  some  of  the  duties  ol 
the  office,  and  in  his  liabilities,  subsequent 
to  their  becoming  sureties.  White  v.  Fox,  22 
Me.  341. 

99.  Denio  v.  State,  60  Miss.  949. 

1.  Ward  V.  Haasell,  00  N.  C.  389. 

2.  Judges  F.  Bryan,  14  N.  C.  390;  SUt« 
V.  Moses,  18  S.  C.  386.  £0  S.  C.  405.  See 
also  Waltera-Cates  o.  Wilkinspn,  92  low* 
129,  60  N.  W.  614. 

3.  People  V.  Toomey,  25  111.  App.  40  [af- 
firmed in  122  111,  308,  13  N,  E.  62IJ ;  Gr^rj 
V.  Morrisey,  79  N.  C.  559;  Holloman  v.  I-ang- 
don,  52  N.  C.  49 ;  Hutchinson  r.  Com.,  6  Pa. 
St.  124  [foUmoing  Com.  v.  West,  1  Rawie 
(Pa.)  29].  But  see  Latham  v.  Fagan,  El 
N.  C.  62,  where  the  money  a,nd  property  oi 
an  infant  without  a  guardian  was  ordered  by 
a  decree  of  the  county  court  to  be  paid  over 
to  the  clerk  of  that  court,  to  be  by  him  in- 
vested and  managed,  under  the  direction  of 
the  court,  to  the  use  of  the  infant,  it  uas 
held  that  such  clerk  and  his  sureties  were 
liable  on  the  official  bond  in  force  at  the  time 
of  the  making  of  the  decree,  independent  of 
the  time  when  the  property  was  received. 

Where  deik  his  own  auccessoi.- —  Where  a 
county  court  clerk  succeeds  himself  in  oflice 
and  has  on  hand  money  received  but  not  de- 
manded during  his  first  term,  the  sureties  on 
his    first    bond    will    not   be    liable    therefor 

(Voakley  t.  King,  10  Lea  (Tenn.)  67);  and 
the  presumption  is,  as  between  the  sureties 
on  his  bonds,  that  money  coming  to  his  hands 
during  the  first  term  was  on  hand  at  the  com- 
mencement of  his  second  term.  Nor  is  such 
presumption  rebutted  by  proof  merely  that 
his  bank-account  was  overdrawn  at  the  com- 
mencement of  bis  second  term,  there  being  no 
evidence  of  defalcation  (State  v.  Cole,  13  Lea 

(Jenn.)  367.  Cwttm,  State  V.  Smith,  86 
N.  C.  390). 
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2.  UABUJTT  For  Fdnds  —  a.  Nature  of  Liability  —  (i)  For  Fuxds  Held  by 
VisTus  OP  Office — (a)  In  General.  Where  a  clerk  of  court  fails  to  account 
for  and  pay  over,  at  tlie  time  when  it  becomes  liis  legal  duty  bo  to  do,*  money 
received  and  held  by  him  by  virtue  of  his  office,  it  constitutes  a  breach  of  his 
official  bond,"  even  though  his  default  occurred  previously  to  the  giving  of  such 


SoqUi  Cuoliaa  —  Llaltility  extended  by 
tUtute.— ^^'11e^G  the  clerk  of  the  common 
pkw  and  general  aesaiona,  having  been  re- 
flected for  a.  new  tern,  neglects  to  give  a  new 
bond,  the  tiabilitj'  of  himself  and  euretiee  on 
his  bond  is,  by  statute,  extended  to  his  official 
defnlcationa  during  his  new  term.  State 
Treosurera  c.  Lang,  2  Bailey   (S.  0.)   430. 

4.  When  demand  necewary, — Before  bring- 
ing an  action  upon  the  bond  of  a  clerk  for 
moneTa  parable  to  private  Individ un la,  re- 
«eiTed  by  color  of  his  office,  a  demand  is  necen- 
•aty  end  the  statute  of  limitations  vrill  not 
begin  to  run  in  hix  favor  until  after  such  de- 
mand is  made.  Furman  v.  Timberlake,  93 
N.  C.  80. 

When  demand  nnneceoury. —  Where  thi> 
«lerk  of  court  fails  at  the  time  prescribed 
1^  law,  to  account  for  and  pay  over  the  fees 
and  moneys  required  by  law  to  be  accounted 
for,  he  thereby  becomes  liable,  without  de- 
Tnand.  to  an  action  therefor.  Moore  v.  State, 
G5  Tad.  300:  Little  v.  Richardson,  51  N.  C. 
305.  And  if  he  hss  converted  moneys  pay- 
able ia  private  individuals  no  demand  is 
neeeuary.     Furman  f.  Timberlake,  93  N.  C. 

«e. 

VeceiBity  for  order. — Where  money  la  held 
liy  s  clerk  iu  his  official  capacity  subject  to 
■Vat  orders  of  the  court,  no  right  of  action 
merrues  against  him  for  not  paying  it  over 
VDtil  the  court  orders  him  so  to  do. 

DeUiipare. —  State  c.  Houston,  1  Harr. 
(Del.)   230. 

Imca. —  Waltera-Cates  v.  Wilkinson,  92 
Iowa  129,  60  N,  W.  614. 

J/iwouri.— State  v.  Dent,  121  Mo.  102,  25 
a  W.  924. 

BoutK  CaroHno.— State  f.  Lake,  30  8.  C. 
A3.  8  S.  E.  322. 

Tennetare. —  Smalling  P.  King,  5  Lea 
<Tenn.)  585;  Bowen  c.  Evans,  1  Lea  (Tenn.) 
lOT. 

In  Miuonri  if  the  clerk  make  ■  faUe  Te- 
Tioit  of  the  fees  received  by  him  suit  may  be 
brought  on  his  bond  without  any  previous  or- 
der to  him  fo  pay  over.  State  ti.  Gideon,  158 
llfi,  327,  59  S.  W.  99;  SUte  f.  Chick,  148 
Mo.  645,  48  S.  W.  829;  State  c.  Henderson, 
142  Mo.  598,  44  S.  W.  737. 

Necessity  to  audit  accounts. —  In  an  action 
on  the  official  bonds  of  a  clerk  for  failing  to 
pay  into  the  county  treasury  fees  collected 
by  him  in  excess  of  his  con  pensation  and  dis- 
hnraemeDtfl,  where  the  board  had  made  ef- 
forts to  procure  a  settlement,  and  a  few  days 
before  the  action  was  brought  ordered  him  to 
TOy  a  aum  into  the  tressury,  it  was  held  that 
the  action  would  lie  without  a  previous  audit- 
ing of  his  accounts,  although  the  amount 
eUimed  was  for  more  than  he  was  liable  to 
p»y.    Cullom  r.  Dolloff,  94  111.  330. 


Stattlte  of  limitations. —  As  to  application 
of  the  statute  of  limitations  to  such  actions 
■ea  the  following  cases: 

Alabama. —  McDonnell  v.  Montgomery 
Branch  Bank.  20  Ala.  313. 

llUnoia. —  VVeisenborn  V.  People,  53  III. 
App.  32. 

Indiana, —  Moore  p.  Stat«,  66  Ind.  380 ; 
Lynch  V.  Jeuuings,  43  Ind.  270. 

MUaouri.—  State  v.  Dailey,  4  Mo.  App,  172. 

Neftros/co.— Bantley  v.  Baker,  01  Nebr.  92, 
81  N.  W.  603. 

And  see,  generally,    LmiTATioKS    or    Ac- 


ATkatuaa. —  State  v.  Watson,  38  Ark,  96. 

Illinois. — Weisenljom  v.  People,  58  HI.  App. 
114,  63  in.  App.  32;  People  D.  Barnwell.  41 
111.  App.  617;  People  c.  Stewart,  8  111.  App. 
62. 

/ndimw.— Meyer  v.  SUte,  126  Ind.  335,  25 
N.  E.  351;  Jewett  v.  State,  94  Ind.  548, 

/(Mco.— Walters-Oates  v.  Wilkinson,  92 
Iowa  129,  60  N.  W.  614;  Morgan  c.  Long,  29 
Iowa  434. 

Maryland. —  State  P.  Norwood,  12  Md.  177. 

UitBOiiri. —  State  t).  Gideon,  158  Mo.  327, 
59  8.  W.  99;  State  r.  Thornton,  B  Mo.  App. 
27. 

Nebraska.—  Bantley  v.  Baker,  01  Nebr.  92, 
84  N.  W.  603;  Dirks  p.  Juel,  5S  Nebr.  353.  80 
N.  W.  1045;  McDonald  v.  Atkins,  13  Nebr. 
568.  14  N.  W.  532. 

North  Carolina.— Waltera  e.  Melson.  112 
N.  C.  89,  16  S.  E.  918  [dtatingvishing  Kerr  c. 
Brandon,  84  N.  C.  128];  State  v.  Upchurch, 
110  N.  C.  62,  14  S.  E.  642;  State  v.  Boone, 
108  N.  C.  78,  12  S.  E.  897 ;  Sharpe  v.  Connely, 
105  N.  C.  87,  11  S.-  E.  177;  State  v.  Odom, 
80  N.  C.  432;  State  c.  Nutt,  79  N.  C.  263; 
State  ('.  Blair,  76  N.  C.  78;  Havens  c.  La- 
thene,  76  N.  C.  505;  Cooper  v.  Williams.  75 
N.  C.  94;  Aleiander  v.  Johnston,  70  N.  C. 
295;  State  v.  Morrison,  03  N,  C.  608; 
Broughton  !-.  Haywood,  61  N.  C.  380;  Stite 
V.  Gaines,  30  N.  C.  188;  State  v.  Ehringhous, 
.  30  N.  C.  7.  See  also  Peebles  v.  Boone,  110 
N.  C.  57,  21  S.  E.  187. 

Ohio.—  State  o.  Orr,  16  Ohio  St.  622. 

Penmjflvania.—  Yohe  v.  Com.,  (Pa.  1888) 
13  Atl.  646 ;  Watson  v.  Smith,  26  Pa.  St.  396 ; 
Deckert'a  Appeal,  5  Watts  &   S.    (Pa.)    342. 

South  Carolina. — Fort  v.  Assmann,  38  S.  C. 
253,  16  8.  E.  687  [digtinguUhing  Childs  v. 
Aleiander,  22  8.  C.  169] ;  State  v.  Moses,  18 
8.  C.  368. 

Tenneaaee. —  State  v.  .^itworth,  98  Tenn. 
263,  39  8.  W.  10;  Buford  r.  Coi,  3  Lea 
(Tenn.)  518;  Hill  v.  Alston,  12  Heisk.  (Tenn.) 
669;  Tanner  c.  Dancy,  4  Heisk.   (Tenn.)   482; 


fix,  A.  2,  a,  (I),  (A)] 
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bond,  the  liability  being  regarded  as  a  continuing  one.*  Accounting  for  encb 
fands  ia  one  of  the  duties  of  the  clerk'e  ofBce  and  is  covered  bv  a  bond  con- 
ditioned generally  for  the  faithful  discharge  of  his  dutiee;^  and  tlie  liability  on 
euch  bond  for  a  misappropriation  of  money  held  nnder  order  of  conrt  cannot  be 
avoided  bv  showing  agreement  between  the  clerk  and  tlie  party  entitled  thereto 
that  the  clerk  should  retain  the  money  and  pay  interest  thereon.^ 

(b)  Whe^  Funda  Mdd  in  Offiotal    Capacity.    Whether  or  not  a  clerk  is- 


Williams,  ff.  Bowman,  3  Head  (Tenn.)  e7C; 
Waters  c.  Carroll,  S  Yerg.  (Tenn.)  101 1  Al- 
len t>.  Perkina,  (Tenn.  Ch.  1607)  45  a  W. 
445. 

Texai.—  Saott  v.  Hunt,  92  Tci.  389,  49 
S.  W.  210. 

Wisconsin. —  Mulholland  e.  Gerry,  81  Wis. 
<147,  51  N.  W.  960. 

United  Statei.—  Howard  v.  U.  S.,  102  Fed. 
77,  42  C.  C.  A.  169  [a/firming  93  Fed.  719J; 
In  re  Finks,  41  Fed.  3B3. 

Conada.— Middlefield  o.  Gould,  10  U.  C. 
C.  P.  9;  Cool  c.  Switzer,  19  U.  C.  Q.  B.  199; 
Reg.  0.  Patton,  7  U.  C.  Q.  B.  83. 

See  10  Cent.  Dig.  tit.  "  Clerka  of  Courts," 
i  132  et  *eq. 

Acts  for  which  nrctiea  liable.— The  fol- 
lowing acta  in  regard  to  funds  held  hj  clerks 
by  virtue  of  office  have  been  held  to  consti- 
tute breaches  of  their  official  bondH:  Making 
an  unauthorized  loan  (Mitchell  v.  Rice,  132 
Ala.  120,  31  Bo.  498),  making  a  false  return 
by  understating  the  fees  received  Euid  over- 
stating the  amount  paid  out  for  salaries 
(State  r.  Gideon,  158  Mo.  327,  59  S.  W.  99), 
depositing  the  fund  to  his  private  account 
(Dirks  c.  Juel,  69  Nebr.  353,  80  N.  W.  1045), 
and  failing  to  deposit  the  fund  in  the  bank 
designated  by  the  court  (Yohe  v.  Com.,  (Pa. 
1888)    13  Atl.  546). 

Snieties  on  two  bonds  liable  pia  rata, — 
In  counties  where,  tinder  111.  Const,  art,  10, 
the  clerk  of  the  circuit  court  is  ex  officio  re- 
corder of  deeds,  he  really  holds  only  one  of- 
fice. The  compensation  allowed  him  by  the 
county  board  covers  services  in  both  capaci- 
ties ;  the  fees  received  constitute  one  fund, 
from  which  the  clerk  may  retain  his  salary, 
but  he  must  accomit  'or  the  balance ;  and  if 
the  balance  is  made  up  from  fees  received  by 
'<im  in  both  capacities  the  sureties  on  his 
bond  as  circuit  clerk  and  those  on  his  bond 
as  recorder  are  liable  pro  rata  for  its  pay- 
Stewart,  6  111.  App.  62. 
f  to  limit  liability. — Where 
the  surety  on  the  official  bond  of  a  register 
in  chancery,  who  was  also  his  brother,  fur- 
nished money  to  the  register  to  enable  him 
to  pay  the  proceeds  of  land  sales  to  some  of 
the  parties  entitled,  which  the  register  re. 
ported  as  done  in  his  official  capacity,  the 
surety  cannot,  in  an  action  on  the  bond  by 
one  entitled  to  part  of  the  proceeds,  claim 
that  the  money  was  paid  l^  him  as  surety, 
so  as  to  limit  his  liability  to  the  difference 
between  the  amount  so  paid  and  the  amount 
of  the  bond.  Mitchell  v.  Rice,  132  Ala.  120, 
31  So.  498. 

Where  moner  receiTcd  not  legal  tender. — 
In  a  suit  on  a  court  clerk's  bond  to  recover 
[IX,  A,  2.  a,  (I),  (»)] 


the  amount  of  m<»i^  paid  into  court  s«  b 
tender,  the  fact  that  the  money  was  not  leg^l 
tender  is  no  defense.  Whatever  was  its  ctwr- 
acter,  the  clerk  having  received  it  officially 
was  liable  to  the  party  entitled  to  it.  Billing* 
c.  Teeliug,  40  lows  607. 

Hon-pecf ormance  of  condition  ia  decree  — 
Waiver. —  The  non- performance  of  some  con- 
dition in  a  decree  for  the  speciSc  execution 
of  a  contract  of  sale  is  no  defense  to  an  ac- 
tion against  the  clerk  of  the  court  for  coH' 
version  of  money  paid  to  him  in  accordance 
with  the  requirements  of  the  decree,  if  it  be 
made  to  appear  that  the  party  for  whooe 
benefit  the  condition  was  inserted  has  wsLJved 
it.  Bantley  v.  Baker,  61  Nebr.  92,  84  N.  W. 
603. 

Invalid  attempt  to  discharge  ohligstioru — 
The  clerk  of  court  having  in  his  possession  a 
bond  of  a  large  amount,  which  had  been  de- 
posited in  his  office  by  order  of  the  court,  and 
belonged  to  certain  parties  to  a  suit  pending 
in  the  said  court,  transferred  the  bond  to  one- 
A.  Aa  part  considerHtion  of  this  tranafer,  A 
gave  the  clerk  a  receipt  for  a  sum  of  money 
tiien  in  the  clerk's  hands,  in  his  official  ca- 
pacity, and  belonging  to  the  wards  of  A.  Tbft 
amount  of  said  bond  was  afterward  recov- 
ered from  A  by  the  persona  to  whom  it  be- 
longed. It  was  held  that  under  these  cir- 
cumstance* the  receipt  of  A,  the  guardian, 
was  no  bar  to  an  action  by  the  wards  on  the 
clerk's  official  bond,  to  recover  the  money  duo 
to  them.    Stato  v.  Arrington,  25  N.  C.  SB. 

Invalid  sole  —  Bctlfication. —  The  sureties 
on  the  bond  of  a  clerk  of  a  county  conrt  can- 
not defend  against  liability  for  proceeds  of  a. 
sale  ol  land  officially  received  by  him,  on  the 
ground  of  invalidity  of  the  sale,  in  that  one 
who  was  a  defendant  by  publication  as  r  non- 
resident was  dead,  where  llis  heirs  are  rati- 
fying the  sale  by  seeking  to  recover  the  fund. 
Perrell  c.  Grigsby,  (Tenn.  Ch.  1899)  61  S.  W- 
114. 

Action  by  county  —  Set  off  by  depntiea' 
salaries. —  In  an  action  on  the  bond  of  a 
clerk  of  the  common  pleas  conrt,  salaxiea  paid 
by  the  clerk  to  his  deputies  may  be  set  off 
against  the  amount  alleged  to  be  due  the 
county  from  such  clerk,  although  such  sal- 
aries were  not  paid,  as  required  by  statute, 
by  a  warrant  on  the  treasurer  tor  funds  de- 
posited by  the  clerk.  State  v.  Hobecm,  S 
Ohio  S.  ft  C.  PI.  Dec  338,  5  Ohio  N.  P. 
321. 

6,  Judges  V.  Bryan,  14  N.  C.  390;  Btsts 
V.  Hoses,  eo  6.  C.  466,  18  8.  C.  366. 

7,  U.  8.  V.  Ambrose,  2  Fed.  662. 

8,  Sullivan  v.  State,  121  Ind.  342,  2S  N.  E. 
160. 
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chuved  with  the  duty  or  rested  witli  the  right  to  receire  money  officially  *  in  any 
pftrticnlar  instance  or  for  any  partionlar  pnrpoee  withou);  an  order  of  conrt  "*  ia  a 
qneGtion  depending  for  the  most  part  npon  the  Btatntory  provisions.  There  ia  no 
presamption  that  money  held  by  a  clerk  was  acquired  by  him  in  an  official 
capacity." 

(n)  Fob  FmrnaRsLD  mPsiVATt  Capacitt.  For  a  failure  of  the  clerk  to 
account  for  money  not  received  by  virtue  of  his  office  there  is  no  liability  npon 
the  enretiefi  on  his  official  bond,''  notwithstanding  the  payment  was  made  in  the 


9.  Honey  not  received  by  virtue  of  office. 
«— la  the  following  initanoes  it  wb«  held  that 
tk  money  waa  not  received  by  virtue  o(  of- 
floe:  Money  received  by  the  clerk  after  the 
opiiBtion  of  his  term  (People  c.  Toomey, 
122  III.  308,  13  N.  E.  621  [affirming  25  111. 
ipp.  48] ;  SUt«  V.  Dailey,  4  Mo.  App.  172)  ; 
Boney  paid  to  clerk  in  vacation  (Stata  t>. 
Xulow,  41  W.  Va.  744,  24  B.  £.  679)  ;  mowy 
received  in  the  capacity  of  special  commis- 
wooer  (Alcorn  r.  State,  57  Misa.  273;  Wil- 
liams r.  Bowman,  3  Head  (Tcno.)  fl78)  ; 
money  belonging  to  a  ward  deposited  with  the 
clerk  by  a  guardian  (State  v.  Fleming,  48 
Ind.  206;  Scott  v.  State,  46  Ind.  203)  ;  fees 
of  other  officers  collected  by  the  cleric  (State 
V.  Givan,  45  Ind.  267;  Matthews  v.  Mont- 
goineiy,  25  Miu.  ISO) ;  or  money  arising 
irom  the  sale  of  swamp  land  or  received  un- 
der the  stray  act  (State  e.  Moeller,  48  Ho. 
331). 

Honey  received  by  vlrtne  of  office. — In  the 
following  inetancea  the  clerk  was  deemed  to 
lutve  received  money  by  virtue  of  his  office : 
PDrchase-money  of  lands  sold  under  order  of 
the  court  (State  v.  Blair,  76  N.  C.  78;  SUto 
V.  Morriscai,  63  N.  C.  fiOB;  State  t>.  Oainee, 
30  K.  C.  168;  Fort  r.  Aaamann,  38  S.  C.  253, 
16  S.  E.  B87)  ;  money  necessary  to  make  a 
tender  good  (Howard  v.  U.  S.,  102  Fed.  77,  42 
C.  C.  A.  169  {afftrming  93  Fed.  TIB])  ;  money 
received  on  a  judgment  (Morgan  v.  Long,  29 
Iowa  434;  McDonald  e.  Atkins,  13  Nebr.  568, 
14  N.  W.  532;  Deckert's  Appeal,  5  Watts  k  S. 
<Pa.)  342.  But  see  I«wis  f.  Johnson,  Walk. 
(Miss.)  860.  And  as  to  the  clerk's  right  to 
receive  payment  of  judgments  see  Judo- 
larrn)  ;  money  made  on  a  fieri  facias  and 
placed  in  his  office  by  the  eheriff  in  vacation 
(Judges  V.  Williams,  12  N.  C.  426)  ;  costs  due 
1o  hie  predecessor  (Watson  v.  Smith,  26  Pa. 
St.  305);  jail  fees  (StaU  c.  Norwood,  12 
Md.  177)  ;  fees  collected  for  other  officers, 
jurors,  or  witneeees  (Smith  p.  Johnson,  5 
i.  J.  L.  603;  Middlefleld  v.  Gould,  10  U.  C. 
ti.  P.  9 )  ;  proceeds  of  bonds  received  from 
predecei'Mor,  although  delivered  without  any 
order  of  the  court  (Alexander  c.  Johnston,  70 
K.  C.  205)  ;  or  taicee  collected  above  the 
anwunt  authorised  by  law  (State  c.  Nutt,  79 
N.  C.  263.  But  see  State  c.  Norwood,  12 
Hd.  177,  holding  that  taxes  collected  by  the 
elerk  without  authority  to  do  so  were  uot 
flffidally  received) . 

Hoith  Carolina  —  As  receiver  for  Infant. — 
Uider  the  North  Carolina  statutes  money 
TMeiv«d  by  a  clerk  while  acting  as  receiver 
«f  tha  eat«t«  of  an  infant  having  no  guardian 
Ji  me«iv«d  by  virtna  of  hia  otteo  (Waters  v. 


Hslson,  112  N.  C.  89,  16  S.  E.  Oldj  State  r 
Upchurch,  110  N.  C.  62,  14  B.  E.  642;  State 
V.  Boone,  109  N.  C.  79,  12  S.  E.  897 ;  State 
V.  Odom,  96  N.  C.  432),  unless  his  office  of 
receiver  be  independent  of  his  office  as  clerk 
(Byrne  B.  Bunting,  91  N.  C.  48;  State  p. 
Odom,  86  N.  C.  432),  as  where  the  plain  im- 
port of  the  order  appointing  him  receiver  is 
to  impose  upon  him  a  personal  obligation 
only   (Kerr  v.  Brandon,  84  N.  C.   128). 

10.  Money  paid  in  on  order  of  court  Is  re- 
ceived by  the  clerk  in  his  official  capacity. 

Arhaniag.—  State  v.  Watson,  38  Ark.  ftO. 

loica. —  Walters-Cates  v.  Wilkinson,  W2 
Igwa  129,  60  N.  W.  514. 

Hebratka.—  Bantley  v.  Baker,  61  Nebr.  92, 
84  N.  W.  803 ;  Dirks  v.  Juel,  69  Nebr.  353,  80 
N.  W.   1045. 

Korth  Carolina. —  Sharps  c.  Connely,  103 
N.  C.  87,  11  S.  E.  177. 

Tennessee. —  Waters  V.  Carroll,  9  Yerg. 
(Tenn.)    101. 

United  Btatet.—  U.  8.  v.  Howard,  93  Fed. 
719.  And  this  is  true  although  such  order  bs 
based  on  the  practice  of  the  court  and  not  oa 
direct  stetutoiy  anthority.  In  re  Finks,  41' 
Fed.  383. 

As  to  power  to  receive  money  witliont  an 
order  of  the  court  see  aupra,  VIII,  B,  6. 

Honey  paid  into  court  by  derk.— Where  a 
clerk  by  order  of  court  pays  in  money  which 
had  been  deposited  with  him  as  an  individual, 
and  not  in  his  official  capacity,  the  moaej 
becomes  a  fund  in  court  by  virtue  of  the  or- 
der, and  not  of  the  original  deposit;  the  or- 
der not  being  a  ratification  by  the  court  of 
the  act  of  its  clerk  in  accepting  the  deposit. 
People  f.  Cobb,  10  Colo.  App.  479,  SI  Pac. 
523. 

Clerk  cannot  change  nature  of  liability. — 
Where  one  who  was  clerk  of  a  county  court 
and  also  guardlnn  ad  litem  to  a  minor  re- 
ceived payment,  as  clerk,  of  a  judgment  ren- 
dered in  favor  of  the  minor  and  gave  his  re- 
ceipt as  clerk,  he  cannot,  by  an  entry  on  his 
dodiet  afterward,  change  the  character  of  the 
payment,  so  as  to  make  it  appear  that  ha 
received  it  as  guardian  ad  litem.  Haynes  e. 
Wheat,  9  Ahi.  239. 

11.  Vogel  V.  St.  Louis,  13  Mo.  App.  116 
[affirmed  in  94  Mo.  432]. 

12.  PoloTtido.— People  v.  Cobb,  10  Colo. 
App.  478,  61  Pac.  523. 

/Iltnots.— People  e.  Toomey,   122  111.   308, 


Stete  V.  Fleming,  46  Ind.  806 ;  Scott  d.  Stete, 
46   Ind.  203;   State  v.   Qivan.  45   Ind.   267; 
Car^   V.    State,    S4    Ind.    105;    Jenkins    r. 
[IX,  A,  2,  m.  (n)] 
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belief  that  the  money  was  to  be  received  by  him  in  bis  official  capacity."  Bnt  in 
Encli  case  the  pei-Bon  entitled  to  tlie  money  may  maintain  an  action  against  the 
clerk  personaify,"  or  after  his  deatii  agRinet  liie  estate." 

b.  Ezteot  of  Liability  —  (i)  In  General.  It  has  been  held  that  in  the 
absence  of  any  statute  or  constitutional  provision  to  tlie  contrary,  a  clerk  who 
receives  money  by  virtae  of  his  office  is  a  bailee  and  bis  duty  and  liability  in 
regard  thereto  are  measured  by  tbe  law  of  bailment"  If  he  act  in  eood  faitli 
and  withont  negligence  he  cannot  be  held  responsible  for  the  loss  of  the  fund" 
or  for  a  depreciation  of  its  value."  Bnt  if  lie  converts  the  money  to  his  own  use 
he  is  liable  for  its  fall  value  at  tbe  time  of  its  conversion," 

(ii^  For  Interest.    A  clerk  is  liable  for  interest  lost  by  hia  failure  to  obey 


Lemonde,  29  Ind.  294;  GUt«  v.  McOill,  16 
Ind.  App.  289,  40  N.  B.  1115,  43  N.  E. 
1016. 

Kentucky. —  Hardjn  P.  Carrico,  3  Mete. 
(Ky.)  2S9;  Snape  v.  Sanford,  3  Ky.  L.  Kep. 
760. 

Maryland. —  State  t>.  Norwood,  12  Ud. 
177, 

tliaaisaippi. — Alcorn  c.  State,  57  Miss.  273; 
Matthews  v.  Montgomery,  25  Miss.  L60;  Lewis 
v.  Johnson,  Wslk.   (Miss.)   260. 

Wiwoi/ri.—  State  v.  White,  1B2  Mo.  416,  63 
S.  W.  1064;  SUk  v.  Moeller,  48  Mo.  331; 
State  V.  Dailey,  4  Mo.  App.  172. 

Nehratka. —  Bantley  v.  Baker,  61  Nebr.  92, 
84  X.  W.  603. 

?lorth  Carolina. —  Syme  v.  Bunting.  Bl 
N.  C.  48;  State  v.  Odom,  88  N.  C.  432;  Kerr 
f.  Brandon,  84  N.  C.  128. 
-  Tennessee. — Bowen  v.  Evans,  1  Lea(Tenn.) 
107;  Allen  v.  Wood,  2  East.  (Tenn.)  401. 
See  also  Thouron  f.  East  Tennessee,  etc.,  R. 
Co.,  90  Tenn.  60B,  18  S.  W.  256. 

Virginia.—  Stuart  P.  Madison,  1  Call  <V«.) 
481. 

Weat  Fir^infa.— State  C.  Enslow,  41  W.  Va. 
744,  24  S.  E.  679. 

Canada. — Preston  V.  Wilmot,  23  U.  C.  Q.  B. 
348. 

For  iuBtaacei  of  money  not  held  by  virtue 
of  office  see  supra,  IX,  A,  2,  a,  (I),  (B). 

13.  People  t.  Cobb,  10  Colo.  App.  478,  51 
Pac.  523,  holding  that  the  clerk's  misrepre- 
eentations  as  fo  his  authority  to  receive  the 
money  bad  no  effect  on  his  liability  for  such 
deposit  in  his  official  capacity.  But  see  State 
p.  McGill,  15  Ind.  App.  289,  40  N.  E.  1115, 
43  N.  E.  lOie,  where  it  was  held  that  an  ac- 
tion would  lie  on  the  bond  for  money  received 
hy  "  color "  of  office.  See  also  Thomaa  P. 
Connelly,  104  N.  C.  342,  10  S.  E.  520. 

14.  Bowers  p.  Fleming,  67  Ind.  641 ;  Hunt 
r.  Milligan,  67  Ind.  141 ;  Moore  P.  State,  55 
Ind.  360;  Snape  v.  Sanford,  3  Ky.  L.  Bep. 
700;   Stuart  t.  Madison,  1  Call   (Va.)   481. 

An  action  for  money  had  and  lecelved  may 
be  maintained  against  a  clerk  where  the 
money  was  not  received  by  virtue  of  office. 
Bowers  t:  Fleming,  67  Ind.  541;  DufBeld  v. 
Burrougb,  54  N.  J.  L.  47,  22  Atl.  798;  How- 
ard P.  Walton,  2  U.  C.  Q.  B.  266. 

Auumpsit  lies  on  the  part  of  a  county  to 

recover  of  tbe  clerk  of  the  county  court  money 

received  by  bim  and  not  accounted  for  when 

he  in  equity  or  good  conscience  ought  to  ac- 

[IX,  A.  2,  a.  (n)] 


count  for  It.  Belknap  Comity  p.  Clail,  5S 
N.  H.  160. 

15.  SUte  P.  Oivan,  4S  Ind.  267. 

16.  Wilson  V.  People.  IB  Colo.  199,  34  Pac. 
944.  41  Am.  St.  Rep.  243,  22  L.  R.  A.  449. 
See,  generally,  Bailwekts. 

The  contrary  view  is  maintained  in  soni» 
jurisdictions  and  it  is  held  tbAt  the  cleric's 
liability  can  be  discharged  only  by  payment. 
Havens  P.  Lathene,  76  N.  C.  606. 

For  a  foil  diacnsaion  of  this  question  see 
OnncEBS. 

Belation  of  debtor  and  ereditoT. —  A  de- 
fault of  the  clerk  of  the  circuit  court  in  the 
payment  to  the  county  of  surplus  fees  raises 
merely  the  relation  of  debtor  and  creditor  be- 
tween them,  and  doos  not  give  the  county  any 
special  property  in  deposits  of  a  litigant  in 
the  hands  of  the  clerk.  Vogel  p.  St.  Louis,  34 
Mo.  432  [ofl^rmwiff  13  Mo.  App.  116]. 

17.  Sufficiency  of  security. — Where  adcHc 
and  master  loaned  money  without  securityr 
but  afterward  accepted  the  borrower's  part- 
ner, and  the  firm  soon  failed,  it  was  held,  in 
an  action  against  the  clerk  and  surety,  that 
clear  and  satisfactory  proof  of  the  clerk's 
good  faith  should  be  required  to  relieve  de- 

{endants  of  liability.  Summar  v.  Pa^.  3 
taxt.  (Tenn.)  657.  But  where  the  clerk 
took  security  which  was  regarded  Iff  buainew 
men  as  good  he  was  not  liable,  although  it 
afterward  became  worthless  by  reason  of  a 
panic.  State  v.  Wbitworth,  (Tenn.  Ch.  1887) 
39  S.  W.  745. 

Loss  by  failure  of  bnnk.^  Where  the  elwk 
of  court,  as  such,  deposits  with  a  bank  in 
good  standing  moneys  paid  into  court  send- 
ing litigation,  ho  is  not  liable  on  his  official 
bond  for  the  amount  so  deposited  in  case  of 
failure  of  the  bank.  Wilson  v.  People,  19 
Colo.  199,  34  Pac.  944,  41  Am.  St.  Kep.  2*3, 
22  I_  R.  A.  449.  Contro,  Havens  p.  Lathene, 
76  N.  C.  605.  But  where  a  clerk  makea  a 
general  individual  deposit  in  bank  of  official 
funds,  and  receives  interest  on  the  deposit 
for  bis  own  use,  he  is  liable  for  whatever 
portion  of  the  fund  may  be  lost  through  tb* 
failure  o(  the  bank.  Hill  p.  Alston,  12  Heisk. 
(Tenn.)   669. 

la  state  P.  Engelhard,  70  N.  C,  377! 
Touchstone  p.  Whittington,  2  Bait.  (Tenn.) 
BB ;  Clevenger  P.  aovenger,  1  Helsk.  |Tenn.> 
104. 

19.  Mott  P.  PetUt,  1  N.  J.  L.  344;  Tonch- 
etone  p.  Whittington,  2  Baxt  (Tenn.)  **■ 
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an  order  reqairiog  him  to  deposit  a  fund  ia  bank  and  take  a  certificate  of  deposit 
bearing  interest  at  a  specified  rate,**  and  if  he  make  an  unanthorizod  nse  of  the 
money  he  is  chargeable  witli  interest  from  the  time  of  snch  misappropriation.^ 

S.  Pboceeddigs  to  Enforce  Liabiutt  —  a.  Actions  For  Damages — (0  Who 
JIay  Sue — (a)  In  Genial.  As  a  general  rule  au  action  for  damages  may  be 
broDght  against  the  clerk  by  any  person  ioiured  by  his  breach  of  duty,"  A!b  to 
who  IS  a  person  injured  depends  Ysry  largely  of  course  upon  the  facts  of  the  par- 
ticular case." 


SO.  B»ItiiDore,  et«.,  R.  Co.  v.  Gaulter,  166 
III.  133,  46  N.  E.  260  Irmerting  00  IlL  App. 
M7i. 

LUbility  of  ncceMOt. —  Wben  a  cleric  of 
court  renders  himBelf  liable  for  interett  lost 
by  retson  of  his  failure  U>  obej  aa  order  re- 
quiring him  to  depoait  a  fund  la  a  specified 
bank,  it  he  pafs  over  the  fund  to  his  suc- 
fCBuor,  who  has  no  knowledge  of  the  order, 
the  Ifttter  ia  liable  only  for  the  interest  aet- 
nall;  received  by  him  while  he  holds  the  fund. 
BaltiiDore,  etc.,  R.  Co.  v.  Gaulter,  166  111.  233, 
46  N.  E.  266. 

21.  McPhillipa  o.  McQratb,  117  Ala.  649, 
23  So.  721 ;  Stat«  v.  Ehringhaus,  30  N.  C.  7, 
vbere  the  clerk,  having  uaed  the  money,  was 
held  liable  for  interest  up  to  the  time  of  paj- 
nient  to  the  party  entitled  thereto. 

K«te  of  Interest  recoverable. — In  an  action 
en  a  clerk's  bond  to  recover  moneys  received 
by  him  in  his  official  capacity,  plaintiff  is  en- 
titled to  interest  at  six  per  cent  from  the 
tioM  of  the  receipt  of  such  money  by  the  clerk, 
and  to  twelve  per  cent  from  the  time  of  de- 
mand and  refusal  to  pay.  State  v.  Boone, 
108  N.  C.  78,  12  S.  E.  807. 

InterMt  on  fees  collected  for  alierifC. —  A 
prothonotary  to  whom  the  fees  of  a  sheriff 
have  been  paid  is  not  liable  for  interest 
thereon  nutil  demand  made  for  payment 
Shafer  c.  Mcllhaney,  164  Pa.  St.  58,  20  Atl. 
!13  [a/firming  1  Pa.  Dist.  70B,  12  Pa.  Co.  Ct. 

LicenM  duties  not  paid  over  within  re- 
qniied  time.— Where  a  clerk  is  sued  on  his 
bond  for  not  pAyiiK  over  license  duties  within 
the  time  stipulated  therein,  if  he  has  paid 
before  suit  brought,  the  action  cannot  be  sup- 
ported for  interest  during  the  delay.  Gage 
r.  Ganoett,  11  Mass.  217. 

22.  Oeoroio.— Stewart  v.  Sholl,  09  Ga.  634, 
M  S.  E.  75Y. 

JUinnu. —  People  t.  Bartels,  138  111.  322, 
27  X.  E.  1091. 

Miasistippi. — Brown  t>.  Lester,  13  Sm.  &,  M. 
(UisB.)  392;  McNutt  V.  LiTingston,  7  Sm. 
AM,  (Miss.)  641. 

Pruiuylvania. —  Com.  t,  Conard,  1  Rawle 
(Fa.)  249. 

re«i».— Crews  P.  Taylor,  66  Tex.  481. 

Vtiited  Btalea. —  Howard  v.  U.  S.,  102  Fed. 
77,  42  C.  C.  A.  169  [a^rming  93  Fed.  719]. 

23.  Who  a  p«non  injured. —  The  following 
liBve  been  beld  to  be  "  persons  injured "  so 
u  tu  be  entitled  to  sue  the  clerk  for  nis  breach 
of  duty;  A  person  entitled  to  money  which 
Ihe  clerk  hol^  by  virtue  of  his  office  and  re- 
liart  to  pay  out  (Meyer  v.  State,  125  Ind. 
m,  25  N.  E.  351),  as  for  ingtanw  an  admin- 


istrator to  whom  the  clerk  refuses  to  pay  ft 
fund  belonging  to  the  estate,  although  or- 
dered by  the  court  to  do  so  (Sharps  v.  Con- 
nely,  106  N.  C.  87,  11  S.  E.  177)  ;  a  ward 
whose  funds  have  been  misappropriated  by 
the  clerk  (State  v.  Upchurch,  110  N.  C.  62,. 
14  S.  E.  642)  ;  a  bona  fide  purchaser  of  real 
estate  which  was  subject  to  a  judgment  not- 
entered  in  the  judgment  docket  (Johnson  C, 
Schloeeser,  140  Ind.  SOD,  46  N.  E.  702.  58- 
Am.  St.  Rep.  367,  30  L.  R.  A.  59)  ;  or  a  cred- 
itor or  purchaser  injured  by  the  clerk's  neg- 
lect to  record  a  deed  (State  Bank  o.  Haggin, 
1  A.  K.  Mareh.   (Ky.)  300). 

Successor  in  office. — -Where  the  clerk's  suc- 
cessor has  a  legal  right  to  demand  and  re- 
ceive moneys  beld  by  the  outgoing  clerk  by 
virtue  of  his  office,  he  is  a  "  person  injured 
by  the  latter's  failure  to  pay  over  such  money. 
Mulholland  v.  Gerry,  81  Wis.  647,  61  N.  W. 
900.  But  the  successor  is  not  a  party  in- 
jured by  the  omission  of  the  outgoing  clerk 
to  make  entries  and  write  up  the  records  of 
his  court,  where  there  is  no  law  requiring  the 
successor  to  supply  such  omissions.  Willis 
r.  Jones,  II  Tex.  694.  And  the  state,  having 
no  right  to  sue  for  the  neglect  of  the  clerk 
of  the  court  of  common  pleas  to  record  the 
judgments  of  that  court,  cannot  authorize,  by 
resolve  of  the  legislature,  the  successor  of 
the  clerk  to  sue  on  the  bond  to  obtain  pay 
for  recording  judgments  rendered  in  the  time- 
of  his  predecessor.  Treasurers  r.  Boas,  4  Mc- 
Cord  (S.  C.)   273. 

A  county  may  sue  on  the  bond  of  a  clerk 
of  court  elected  by  the  county  for  failure  to 
record  pleadings  and  judgments  as  required 
by  law,  and  especially  for  failure  to  record 
criminal  cases,  for  which  he  has  been  paid 
1^  the  county.  Chester  County  c.  Hemphill, 
29  S.  C.  684,  S  S.  £.  195.  But  where  the  du- 
ties required  to  be  performed  for  the  county 
are  secured  by  a  separate  bond  as  county 
clerk,  the  county  cannot  sue  for  a  breach  of 
such  duties  upon  the  bond  given  to  protect 
parties  having  business  in  the  county  court. 
Satterfield  c.  People,   104  III.  448. 

Certificate  of  search  —  To  whom  liable. — 
A  prothonotary  is  bound  by  a  reaffirmance  of 
his  .certificate  of  search,  although  such  re- 
publication was  made  on  tho  application  of 
an  agent  of  the  person  employing  him;  and 
the  prothonotary  is  liable  in  damages  for  any 
injury  resulting  from  a  neglect  to  include  a. 
judgment  in  said  search.  The  liability  is 
only  to  the  person  employing  him  to  make 
the  search.  In  this  case  the  search  was  made 
for  another  but  was  reafSrmed  for  agent  of 
plaintiff.  Siewers  r.  Com.,  87  Pa.  St.  16. 
[IX,  A.  8.  a.  (0.  (a)] 
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(b)  In  WhoM  Ufamt  Action  Brought  on  Bond.  Where  the  action  is  on  the 
bond  it  is  HBnallj  reqtiired  to  be  brought  in  the  name  of  the  Htate  or  other  partj 
holding  the  legal  right  of  action,"  for  the  benefit  of  the  real  party  in  interest.* 

(ii)  Declaration,  Pbtition,  os  Coxflaint.  In  an  action  to  recover  dam- 
ages for  the  misfeasance  or  nonfeasance  of  a  clerk  of  court,  the  declaration,  peti- 
tion, or  complaint  muet  of  course  contain  sufficient  allegations  to  show  a  eaase  of 
Action."    The  breach  of  duty  complained  of  must  be  alleged  with  sufficient  par- 


Tezas — Failnie  to  recotfl  moitsase. — Only 
"the  pOirtira  interested  in  and  who  tud  a  right 
to  hare  the  inBtrument  recorded  can  maintain 
An  action  against  the  clerk  under  Paschal'a 
Dig.  Tex.  art.  5018,  for  failure  to  keep  a  flle- 
book  for  entering  mortgages  and  to  record  a 
mortgage.     Crews  r.  Taylor,  66  Tax.  461. 

Masaachtiaetti  —  Failure  to  account  for 
dnea  in  criminal  caaea. —  Clerks  of  courts  an 
bound  bj  Mass.  Rev.  Stat.  c.  141,  1  9,  to  paj 
to  the  county  treasurer  all  floea  received  by 
them  in  criminal  ca«es,  and  are  not  liable  to 
actions  by  cities  or  towns  to  who«e  use  the 
fines  are  appropriated  by  statute.  Taunton 
V.  Sproat,  2  Gray   (Mass,)  428. 

24.  See,  generally.  Bonds,  fi  Cye.  81B  et 
*eq. 

In  name  of  United  8tat«B.— Howard  v. 
U.  S.,  102  Bed.  77,  42  C.  C.  A.  168  [affiniw\g 
«3  Fed.  Tie). 

In  name  of  etate. —  Colorada. —  Cooper  t>. 
People,  28  Colo.  87,  63  Tvi.  314. 

Indiana. —  Moora  r.  Btate,  OS  Ind.  360. 

Maryland.—  State  o.  Norwood,  12  Md.  177. 

HoTth  Carolina.— StaU  v.  Upehureb,  110 
N.  C.  62,  L4  S.  £.  642. 

Ohio.—  SUte  t>.  Orr,  16  Ohio  St.  622. 

Sonth  Carolina.—  State  ff.  Uoaes,  IS  S.  C. 
366. 

In  nuue  of  soT«noi  of  atate. —  Brown  v. 
LesUr,  13  Sm.  &  M.   (Uiw.)  3S2. 

By  injiired  party  in  his  own  name. — Under 
the  Alabama  act  of  1819,  the  bond  of  a  cir- 
cuit court  clerk  ruiming  to  the  governor  ol 
the  atate  could  not  be  sued  on  in  the  name 


e  of  the  latter,  the  bond  being  assigned 
to  bim  for  that  purpose  by  the  governor. 
Bagby  c.  McRae,  2  Ala.  708. 

The  piothonotary  in  office  la .  the  proper 
plaintiff,  to  the  use  of  the  court,  in  an  action 
on  the  official  bond  of  a  former  prothonotary 
to  recover  a  deficit  in  his  account  for  moneys 
paid  into  court.  Yohe  v.  Com.,  (Pa.  1888} 
13  AU.  546. 

Objection  not  cvailablo  on  demurrer. —  An 
objection  that  the  action  is  not  brought  in  the 
name  of  the  state  can  be  raised  by  demurrer 
only.     State  v.  Moses,  18  S.  C.  366. 

fD.  Brown  c.  Lester,  13  Sm.  &  M.  (Miss.) 
;  SUfe  V.  Upeburcb,  110  N.  C.  62,  14  S.E. 
642;  Howard  v.  U.  S.,  102  Fed.  77,  42 
C.  C.  A.   169  iaffirming  93  Fed.  719]. 

Wbere  the  county  Is  the  party  in  Intereat 
the  action  should  be  for  the  uae  of  the  officer 
on  board  authorized  to  represent  the  county 
in  that  regard,  such  as  the  county  treasurer 
(Weisenbom  c.  People,  63  111.  App.  32;  Hew- 
lett V.  Nutt,  79  N.  C.  263),  county 
LIX.  A.  8.  a.  (I).  (B)] 


sioners  (Cooper  «.  People,  28  Colo.  87.  63 
Pac.  314  i  State  «.  Orr,  16  Ohio  St  522; 
SUte  V.  Putt,  1  Ohio  Dec  (Beprint)  09,  2 
West.  L.  J.  213),  or  the  auditor  (State  e. 
Robinson,  2  Ind.  40).     See,  generaUy,   Cocir- 

The  attomey-Eonetal  U  the  proper  psrtv 
to  institute  the  proceeding  where  the  state 
is  the  party  in  interest.  Moore  c.  State,  5d 
Ind.  369. 

The  mayor  and  dty  conncU  may  sue  on 
t^  clerk's  bond,  in  the  name  of  the  stata,  to 
recover  fees  due  the  city  and  not  paid  over. 
Stole  p.  Norwood,  12  Md.  177. 

fta.  See,  generally,  Plbaduio. 

Failnie  to  iaane  procear — Where  a  clerk 
it  not  bound  to  issue  process  unless  a  writ- 
ten precipe  has  been  filed  according  to  the 
stotute,  in  an  action  on  his  bond  for  failure 
to  issue  process  it  must  be  alleged  that  such 
precipe  was  filed.    SUte  v.  Caffee,  6  Ohio  150. 

Payment  of  exceaeive  deputy  hire. — An  al- 
legation in  a  suit  un  the  official  bond  of  a 
clerk  of  court,  which  alleges  that  it  was  pos- 
sible for  said  clerk  to  obtain  good  and  com- 
petent deputy  hire  for  thirty-five  dollars  per 
month,  but  that  with  intent  to  defraud  the 
county  he  paid  to  his  deputy  the  sum  of  sixty- 
six  dollars  per  month,  that  being  the  vbole 
sum  allowed  him  for  such  use,  does  not  state 
a  cause  of  action,  where  it  does  not  allege 
that  the  services  o(  the  person  actually  em- 
ployed have  been  secured  for  thirty-five  dol- 
lars per  month.  People  e.  Dieckman,  84  111. 
An|.  244. 

What  averments  nunecesaary, —  In  an  ac- 
tion on  the  bond  of  a  clerk  of  tlM  court  of 
common  pleas  by  the  county  commissioners 
to  recover  fines,  fees,  and  costs  received  by 
him  in  his  official  capacity,  the  'declaration 
need  not  aver  that  the  indictments  wherein 
they  arose  were  determined  in  favor  of  the 
state,  or  show  for  wbat  grade  of  offenses 
such  fines,  etc.,  were  assessed,  or  contain  an 
allegation  that  the  clerk  bad  been  qualified 
as  such.     Stote  f>.  Piatt,  16  Ohio  15. 

Necessity  to  negative  plaintiffs  consent. — 
In  an  action  on  tbe  case  against  a  clerk  of  a 
court  for  indorsing  credits  on  an  execution 
to  the  injury  of  plaintiff,  the  declaration 
must  aver  that  the  indorsements  were  so 
made  without  the  order  or  consent  of  plain- 
tiff.   Monroe  v.  Webb,  4  Munf.  (Va.)  73. 

Sniplnsage. —  A  declaration  alleging,  as  a 
breach  of  a  bond  of  a  derk  of  the  United 
States  court,  a  failure  to  make  proper  returns 
and  to  pay  over  surplus  twaaa  is  good,  al- 
though tne  breach  alone  eoneixts  in  failure  to 
make  the  proper  returns.  The  allegation  as 
to  failure  to  pay  over  may  be  treated  as  snr- 
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ticnl&ri^  to  Apprise  defeDdant  of  the  natare  of  tlie  demand  a^nat  him,"  and 
actual  damage  reeulting  from  ench  breach  must  be  averred."  Where  the  brcacli 
assigned  ia  a  failure  of  the  clerk  to  account  for  money  received  by  virtue  of  \m 
office  it  must  be  alleged  that  the  clerk  received  anch  money"  and  held  it  in  bia 
official  capacity."'     Where  the  action  is  brought  on  the  clerk's  bond  the  declare^ 


plnuge  (U.  S.  c.  Ambrose,  S  Fed.  GS2),  and 
in  an  action  on  the  official  bond  of  a  clerk  of 
toart  for  failure  to  include  in  his  report  feea 
reMiTcd  hy  him,  allegations  in  the  petition 
that  after  the  ezpiration  of  defendant's  tenn 
the  eountjr  court  determined  the  amount  of 
fees  received  by  defendant  and  not  reported, 
and  ordered  him  to  pay  the  aame  to  the 
county,  do  not  make  the  petition  demurrable, 
on  the  ground  that  auch  order  waa  without 
jurisdiction  of  such  court,  and  was  not  a  suf- 
Gcient  fullllnient  of  a  condition  precedent  to 
suit  on  defendant'a  bond,  since  auch  allega- 
tions were  iuperfluous  (State  v.  Gideon,  158 
Ho.  327,  S9  S,  W.  99), 

Snfficieiit  decUratlDii,  petition,  or  com- 
pUiat.^ — lu  action  for  failure  of  clerk  to  ac- 
count for  funds  held  by  virtue  of  office  see 
Snllinm  v.  State,  IZ\  lud.  312,  23  N.  E.  150; 
Brown  v.  Harrison,  S3  Ind.  142;  Moore  e. 
SUte,  55  lod.  360 ;  State  v.  Temple,  50  Ind. 
SSS.  Id  trespass  on  the  case  against  a  clerk  for 
•pproTiiig  mn  insufficient  appeal-bond  see  Bil- 
lings c.  Lafferty,  31  111.  318.  In  debt  on  the 
boral  for  approving  an  insufficient  bond  see 
Oovenior  r.  Wiley,  14  Ala.  172.  In  an  action 
on  the  bond  for  failure  to  certify  and  send 
-up  a  bill  of  exceptions  see  Collins  v.  Mc- 
Daniel,  60  Ga.  203.  In  an  action  on  the  bond 
for  failure  to  copy  on  a  summons  the  sher- 
ifTa  return  see  Qark  f.  Wilcoi,  31  Tex.  322. 
Id  an  action  on  the  bond  b?  the  county  for 
-the  clerk's  failure  to  record  criminal  cases, 
for  which  he  has  been  paid  I7  the  county  see 
Chester  County  r.  Hemphill,  29  S.  C.  5S4,  8 
a  K  196. 
27.  SUto  V.  CafTee,  0  Ohio  150. 
Snffident  assignment  of  bieach. — In  an  ac- 
tion for  the  unauthorized  imuance  of  an  in- 
junction to  restrain  the  collection  of  a  fieri 
facias  see  Governor  c  Wiley,  14  Ala.  172. 
In  an  action  for  the  clerk's  failure  to  put 
plaintiff's  case  on  the  docket  see  Brown  V. 
Lester,  13  Sm.  k  M.  (Misa.)  392. 

S&  Stat«  V.  Fleming,  124  Ind.  07,  24  N.  E. 
604;  Symns  v.  Cutter,  9  Kan.  App.  210,  69 
Pae.  671;  Houston  r.  Wandelohr,  12  Ey.  L. 
Kep.  346,  14  S.  W.  346. 

InrafBdent  illeKation  —  Legal  conclnaion. 
—  In  an  action  against  a  clerk  for  failure  to 
furnish  a  bill  of  exceptions  by  reason  of 
Kfaich  plaintiff  lost  his  right  of  appeal,  a 
pttition  which  does  not  state  the  facts  to 
show  that  rerersible  error  existed  in  the 
judgiDent  Bought  to  be  appealed  from  is  de- 
fective; and  an  allegatton  that  plaintiff  be- 
lieves he  would  have  obtained  a  reversal  of 
the  case  is  insufficient,  being  a  mere  conclu- 
sion of  the  pleader.  Houston  t>.  Wandelohr, 
12  Kj.  L.  Rep.  345,  14  S.  W.  345. 

Sufficient  allegation  of  damage. — -In  a  pe- 
tition in  an  action  on  the  official  bond  of  the 
derif  of  a  district  court  to  recover  tor  dam- 


ages  occasioned  by  the  neglect  of  the  clerk 
to  properly  enter  a  transcript  of  judgment 
on  the  judgment  record,  so  as  to  create  a  lien 
on  real  estate  of  defendant,  it  is  not  neces- 
sary to  allege  that  an  execution  has  been  is- 
sued on  the  judgment,  and  returned  unsatiS' 
fled  for  want  of  property  whereon  to  levy; 
but  an  allegation  showing  that  defendant 
owned  no  other  property  than  that  on  which 
the  lien  was  sought  and  that  owing  to  such 
neglect  this  has  become  lost  to  him,  is  suffi- 
cient. Ryan  V.  SUte  Bank,  10  Nebr.  S24,  7 
N.  W.  276. 

Damage  by  giviog  mialeadliiK  infotmation. 
—  In  an  action  against  a  clerk  for  giving 
plaintiff  misleading  information  wherel^  ba 
was  induced  to  expend  time  and  money  in 
the  preparation  of  ar  appeal,  it  is  not  neces- 
sary to  allege  that  he  would  have  succeeded 
in  the  appellate  court  in  order  to  authoriie 
recovery.  In  such  case  the  ground  of  his 
claim  is  not  the  loss  of  the  suit,  but  the  labor 
and  money  which  he  has  been  induced  to  ex- 
pend in  reliance  upon  the  false  information 
furnished  by  the  defendant.  Selover  v. 
Sheardown,  73  Minn.  393,  76  N.  W.  60,  72 
Am.  St.  Rep.  627. 

20,  Governor  v.   Ridgway,   12   HI.   14. 

Keed  not  specify  sources  from  which  re- 
ceived.—  In  an  action  by  the  bailiff  of  a 
division  court  against  the  clerk's  sureties 
for  failure  of  the  clerk  to  pay  over  to  the 
bailiff  fees  collected,  the  declaration  need  not 
specify  the  names  of  the  parties  from  whom 
or  the  suits  in  which  the  moneys  claimed 
were  received.  Cool  r.  Swttier,  19  U.  C. 
Q.  B.  198. 

30.  People  r.  Cobb,  10  Colo.  App.  478,  61 
Pac.  523. 

Sufficient  allegation. — A  clerk  of  court  may 
receive  or  collect  costs  and  fees  not  his  own, 
under  the  statute  authorizing  costs  tendered 
to  be  brought  into  court;  and  hence,  in  an 
action  on  nia  bond  conditioned  to  pay  over 
all  moneys  received  by  him  "  by  virtue  of  his 
office,"  an  allegation  that  he  had  "  by  vir- 
tue of  his  office "  received  costs  taxed  in 
plaintiff's  favor  and  had  failed  to  turn  them 
over  is  sufficient  to  withstand  a  demurrer. 
Connole  c.  People,  40  III.  App.  72. 

Legal  conclnaiou. —  Where  a  clerk  had  re- 
ceived a  deposit  of  money  upon  his  represen- 
tation that  he  had  authority  to  receive  the 
same  in  his  official  capacity,  when  in  fact  he 
had  no  such  authority,  a  complaint  charging 
that  he  received  the  deposit  by  virtue  of  his 
office  alleges  merely  a  conclusion  of  tho 
pleader,  and  hence  a  demurrer  to  the  com- 
plaint does  not  admit  the  truth  thereof.  Peo- 
ple V.  Cobb,  10  Colo.  App.  478.  51  Pae.  523. 

Preaiuned  that  docket-fee  legally  taxed. — 
In  a  suit  on  the  bond  of  a  clerk  of  the  circuit 
court  the  presumption  is  that  a  docket-fee,  if 
riX.  A.  3,  a,  fill] 
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tion  or  complaint  muBt  set  out  bo  much  of  Buch  bond  as  entitles  pluntifi  to  his 
cause  of  action."^ 

(hi)  Plea  or  Asswes.  Under  a  general  denial  in  an  action  on  the  bond 
defendant  may  offer  in  evidence  any  circumstance  tendine  to  prove  that  the  acts 
complained  of  were  not  a  breach  of  the  bond  as  alleged?"  iful  tiel  record  is 
not  a  good  plea  in  snch  an  action,  although  the  bond  ue  by  law  directed  to  be 
recorded." 

(iv)  Evidence?*  To  recover  damages  for  a  breach  of  duty  on  the  part  of  a. 
clerk  the  delinquency  must  be  established  by  competent  evidence,"  and  actaal 
losa  resulting  therefrom  must  be  proved*  Where  the  action  is  based  on  a  failure 
of  the  clerk  to  account  for  funds  records  in  other  causes  are  admissible  to  sliosr 
the  amounts  received,"  and  entries  made  by  the  clerk  in  books  kept  for  that 
pnrpose   are  prima  facie  evidence  of  the  receipt  of  such  money  j"*  but  snch 


taxed,  WAS  legallj  done,  and  it  need  not  be 
so  averred.     Governor  v.  Ridgway,  12  III.  14. 

31.  State  c.  HouBton,  1  Harr!  (Del.)  230; 
State  t'.  Caffee,  6  Ohio  160.  And  see,  gener- 
ally, Bonds. 

Natnie  of  party's  intereit  need  not  be  wt 
out.— In  a  suit  on  the  bond,  brought  in  the 
name  of  the  atate  by  the  party  injured,  it  ia 
sufScient  to  name  Uie  person  for  whose  use 
the  suit  is  brought  in  the  process  and  declara- 
tion, without  setting  forth  the  nature  of  his 
interest.     State  f.  Caffee,  6  Ohio  150. 

32.  State  V.  Reynolds,  68  N.  C.  284,  where 
a  clerk  and  master  was  alleged  to  have  broken 
his  ofTicial  liond  by  failing  to  loan  money  re- 
ceived by  him  on  security,  and  to  pay  to 
plaintiff  the  interest  as  required  by  order  of 
court.  It  was  held  that  the  obligors,  under 
a  general  denial,  might  show  that  the  clerk 
and  master  deposited  the  money  in  a  savings 
bank,  which  p^id  the  interest  to  plaintiff,  who 
consefited  to  such  arrangement. 

Amendment. —  Where  in  an  action  against 
a  clerk  for  failure  to  issue  an  execution  the 
defense  set  up  was  that  the  record  was  lost, 
it  was  held  error  to  refuse  an  amendment  al- 
leging proper  diligence  on  the  part  of  the 
clerk  in  preserving  such  record.  McFarland 
V.  Burton,  80  Ky.  294,  H  Ky.  L.  Eep.  496,  12 
S.  W.  338. 

33.  SUte  l:  Houston,  1  Harr.    (Del.)   230. 

34.  See,  generally,  Evidehcb. 

35.  Insuliicieiit  evidence. — In  an  action  by 
A  mortgagee  against  a  clerk  of  a  county  court 
for  failure  to  make  correct  probate  of  a  mort- 
gage whereby  the  mortgagee  lost  his  Hen,  a 
copy  of  the  mortgage,  with  the  alleged  cer- 
tiflcate  of  the  clerk  thereon  certified  by  the 
register,  is  not  competent  evidence  to  eateb- 
lish  the  delinquency,  but  it  must  be  proved 
by  the  production  of  the  original  mortgage 
and  certificate  of  the  clerk,  or  by  a  ewora 
copy,  if  the  original  mortgage  has  been  lost 
or  destroyed.  Barnes  v.  Smith,  3  Humpbr. 
(Tenn.)  82. 

Sufficient  evidence  of  EnsTdian's  appoint- 
ment—  In  an  action  on  the  official  bond  of  a 
clerk  for  failure  to  take  a  sufficient  guard- 
ian's bond,  the  record  of  the  appointment 
of  the  guardian  is  sufficient  evidence  of  the 
appointment.  StaU  v.  Windley,  9B  N.  C.  i, 
5  S.  E.  14. 

[IX,  A.  8.  a,  (n)] 


36.  Benjamin  v.  Shea,  83  Iowa  392,  49 
N.  W.  B8»i  Symna  c.  Cutter,  0  Kan.  App. 
210,  69  Pac.  671;  Blossom  t>.  Barry,  1  Lacs. 
(N.  Y.)   190. 

AppiOTing  invalid  bond  —  What  evidence 
necessary. — -Where  a  clerk  accepts  a  totallj 
invalid  bond  to  dissolve  garnishment,  it  is 
not  necessary  for  the  plaintiff  in  an  actioa 
on  the  clerk's  official  bond  to  show  that  *d 
effort  was  made  to  have  judgment  entered 
on  the  garnishment  bond,  for  such  bond  being 
a  mere  nullity  it  would  have  been  a  wasle 
of  time  to  attempt  to  have  judgment  entered 
on  it.    Spain  v.  Clements,  63  Ga.  78fi. 

SufBdent  showing  of  injury.— The  creditor 
of  an  insolyent  having  lost  his  share  in  the 
estate  by  reason  of  the  clerk  having  miapUoed 
the  statutory  release  filed  by  the  debtor,  in 
order  to  recover  against  the  clerk  need  not 
show  that  the  debtor  has  not  again  become 
solvent.  It  sufficiently  appeared  that  he  had 
sustained  damage  when  it  was  shown  that  he 
had  wholly  lost  hie  distributive  share  in  the 
insolvent  estate.  Rosenthal  p.  Davenport,  3ft 
Minn.  643,  38  N.  W.  618. 

37.  Record!  of  other  caoaes  thowiit 
amount. —  In  an  action  on  a  clerk's  bond  to 
recover  moneys  received  by  him  officially  dur 
ing  his  term,  the  records  of  the  causes  m 
which  such  money  was  received  and  the  rec- 
ord of  a  cause  between  him  and  his  successor 
in  ofBoe  brougiit  by  the  latter  to  recm-cr  such 
moneys   are   admissible   in  evidence  to  flho* 

1  received.    State  v.  Lake,  30  S.  C. 


43,  8  S.  E.  „ 

Record  in  previous  action  for  ume  ^' 
maud. —  In  an  action  against  a  clerk  and  am 
of  hie  sureties  on  his  official  bond  the  r«ori 
of  a  judgment  against  the  clerk  and  otbef"  of 
his  sureties  in  a  previous  action  against  them 
for  the  same  demand  and  on  the  same  bonii, 
but  in  which  action  the  surety  in  the  present 
action  was  not  a  party,  is  competent  en- 
dence  to  fix  the  amount  due  by  the  clctk. 
State  1-.  Smith,  B5  N.  C.  398. 

38.  Cooper  c.  People,  28  Colo.  87,  63  P*^ 
314;  People  p.  Treadway,  17  Mich.  480;  Mid- 
diefield  c.  Oould,  10  U.  C.  C.  P.  9- 

What  entries  not  a  defense.— Wh«e,  «  » 
suit  on  the  bond  of  a  clerk  of  the  count/*wiirt 
for  withholding  surplus  fees,  it  appeared  th»t 
entries  on  the  record  of  the  county  co""- 
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evidence  may  be  rebutted  bj  proof  that  no  sncli  pajtnents  were  ia  fact 
made." 

(r)  TxiAL.*"  Where  the  action  is  tried  before  a  jary*'  a  verdict  properly 
pren  for  the  penalty  of  the  bond  will  not  be  vitiated  by  additional  tlndings  for 
tiie  parties  injured  by  the  default,  as  snch  findings  may  be  rejected  as  surplusage.^ 

(vi)  Damages."  The  amoant  of  damages  which  may  bo  recovered  is  meas- 
ared  by  the  actual  lossresnlting  to  plaintiff  by  reason  of  the  clerk's  breach  of  duty.** 

(vn)  JuDOXENT.'^  In  an  action  on  a  clerk's  bond  judgment  is  properly 
rendered  for  the  penalty  witii  execution  for  the  assessed  dauiages,**  The  judg- 
ment may  go  againet  any  number  of  the  defendants  warranted  by  the  testimony?^ 


ititing  that  there  waa  no  surplua  had  been 
Kt  aside  t^  proceedingH  lnHtitu(«d  in  said 
court  therefor,  ttuch  entries  were  no  defense 
cither  to  the  clerk  or  his  Bureties.  State  t'. 
O'Gonnan,  75  Mo.  370. 

39.  People   t.  Trcadway,   17  Mich.  480, 
Evidence  not  adnuBsible  to  diiprove  embei- 

tlement.— lu  an  action  on  a  clerk's  bond  to 
recover  monejs  alleged  to  have  been  embez- 
zled, evidence  that  the  clerk  had  on  deposit 
in  tumk,  to  liis  credit  offlcialljr,  money  in  ex- 
cess of  the  amount  claimed  to  have  been  «m- 
bezzled,  was  rightly  excluded.  Such  evidence 
docs  not  tend  to  show  that  the  clerk  did  not 
unlsftfully  appropriate  the  money  for  which 
the  action  waa  brought.  Ida  County  V. 
Woods,  79  Iowa  U8,  44  N.  W.  247. 

40.  See,  generally.  Trial. 

41.  Qnestioa  deteiminable  by  conit. — In 
■  suit  on  the  bond  of  a  clerk  of  the  county 
court  for  withholding  surplus  fees,  the  cir- 
cuit court  in  which  such  suit  is  pending  may 
determine  what  surplua  remained  in  defend' 
ut's  hands  after  making  the  deductions 
authorized.       State     e.     O'Gorman,     76     Mo. 

jro. 

Questions  for  jury. —  In  an  action  against 
the  clerk  of  a  court  and  the  sureties  on  his 
bond  for  hia  failure  to  accoimt  for  the 
■mount  of  a  judgment  defendants  proved  pay- 
jnent  by  the  clerk  by  deposit  of  one  hundred 
dollira  in  the  hank  to  the  credit  of  the  judg- 
ment creditor,  and  a  receipt  of  the  judgment 
creditor,  indorsed  on  the  record  of  the  judg- 
ment for  one  hundred  and  seventy-five  dol- 
lars and  bearing  no  date.  It  was  held  that 
it  was  a  question  for  the  jury  whether  the 
■um  deposited  in  the  bank  was  included  in 
the  receipt.  State  p.  Cheek,  4  Ind.  543. 
Where  suit  is  brought  against  a  clerk  of  a 
wurt  to  recover  damages  for  fees  alleged  to 
h»ie  been  excessively  and  corruptly  charged, 
and  the  evidence  shows  that  he  received  fees 
Khieh  he  neglected  to  credit  on  hia  books, 
the  question  as  to  whether  this  was  done  in- 
advertently, or  for  the  purpose  of  compelling 
pBrmcDt  of  such  fees  a  second  time,  is  for  the 
jury.  Rurd  v.  Atkins,  1  Colo.  App.  449,  29 
Pw.  528. 

42.  SUte  e.  Mosea,  18  8.  C.  366. 
I>efective  verdict. — In  a  proceeding  against 

Mveril  persons  as  sureties  of  a  clerk  to  re- 
cover money  received  by  bim  and  not  paid 
ofer.  the  verdict  found  as  special  facts  that 
the  money  was  paid  to  the  clerk  on  a  certain 
diy  and  was  demanded.    It  was  held  that  the 


verdict  was  defective,  as  it  should  have  either 
found  specially  all  of  the  facts  upon  which 
the  defendant's  liability  depended,  or  found 
generally  for  the  amount  demanded,  with  in- 
Urest.  State  Bank  v.  Davenport,  19  N.  C. 
46. 


Wortfc  CaroItna.~State  e.  Windley,  99  N.  C. 
4,  5  S.  E.  14;  Newbem  Bank  v.  Jones,  17 
N.  C.  284. 

Oregon. —  Howe  v.  Taylor,  9  Oreg.  288. 

i*en MI/ iuonia.— Wilson  v.  Arnold,  172  Pa. 
St.  264,  33  Atl.  662. 

Tennessee. — Alston  f.  Sharp,  2  Lea  (Tenn.) 
616. 

Virginio.— Russell  v.  Clayton,  3  Call  (Va.) 
41. 

EiToneoua  instinction. —  In  an  action  on 
the  bond  of  a  clerk  for  failing  to  enroll,  en- 
ter, or  index  a  decree,  whereby  plaintiffs  lose 
the  amount  of  it,  it  is  error  to  charge  that 
plaintiEFs  are  entitled  to  the  full  amount  of 
their  claim  if  junior  judgments  and  Hens 
swept  the  judgment  debtor's  entire  property 
away,  tlon  conaJat  but  that  the  property 
thus  swept  away  might  have  been  inauEBcient 
to  pay  plaintiff's  decree  in  full.  Strain  r. 
Babb,  30  S.  C.  342,  B  S.  E.  271,  14  Am.  St 
Hep.  DOS. 

What  may  be  shown  in  mitigation  of  dam- 
ages.—  In  an  action  against  the  clerk  of  a 
court  for  failing  to  issue  process  in  error  to 
review  a  judgment  against  the  plaintiff,  when 
legally  required  to  do  so  by  proper  proceed- 
ings on  the  plaintiff's  part,  the  measure  of 
damages  is,  prima  facie,  the  amount  of  the 
judgment  which  the  plaintiff  has  been  obliged 
to  pay,  but  the  defendant  may  show,  in  miti- 
gation of  damages,  that  even  if  the  plaintiff 
had  had  an  opportunity  to  review  the  judg- 
ment he  would  have  been  unable  to  reduce  the 
recovery  against  him.  Baltimore,  etc.,  R.  Co. 
B.  Weedon,  78  Fed.  584,  47  U.  S.  App.  360, 
24  C.  C.  A.  Z4B. 

45.  See,  generally,  JuiMUENTa. 

46.  State  v.  Eollenbeck,  68  Mo.  App.  366. 

In  Sonth  Caiolitia  the  judgment  is  ren- 
dered for  the  penalty  and  stands  for  the  bene- 
fit of  all  parties  who  may  ahow  that  they 
have  been  injured.  Strain  c.  Babb.  30  S.  C. 
342,  9  S.  E.  271,  14  Am.  St.  Rep.  905;  Stata 
c.  Moses,  18  S.  C.  366. 

47.  Rvan  r.  State  Bank,  10  Nebr.  524,  7 
N.  W.  276. 
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b.  Sommary  Proc66dliigrs>  In  some  jariadictione  the  Bt&tntas  provide  a 
Bamatary  remedy"  for  injnriee  arising  from  breaches  of  dnty  on  the  part  of 
clerks  of  court.  Sach  remedy  being  of  statutory  origin  and  in  derogation  of  the 
common  law  ranst  be  strictly  purauwi  and  cannot  be  extended  by  conBtmetion.* 

e.  Penalties,  In  some  jnriedictions  clerks  of  court  are,  by  statute,"  made 
liable  to  penalties  for  certam  acte  and  omiseioos."     Soch  penalty  is    usually 


48.  See,  generallj,  Suuuabt  Pbocxbdihos. 

What  court  baa  jnriadictiou. —  In  Tetmes- 
BM  it  has  been  held  that  a  aummarj  proceed- 
ing i^inst  a  clerk  of  a  criminai  court  for 
failure  to  paj  over  fees  collected  maj  be 
brought  in  the  court  of  which  he  is  clerk 
[Smilej-  V.  Bigley,  5  Sneed  (Tenn.)  £79)  or 
in  the  circuit  court  (Donelson  c.  State,  3  I^ea 
{Tenn.)   692), 

Hecesaity  for  notice. —  In  aome  inatances 
notice  to  the  clerk  ia  required  (Hockadaj  f. 
Com.,  4  T.  B,  Mon.  (Ky.)  12;  Kay  County  v. 
Barr,  67  Mo.  200),  while  in  others  no  notice 
ja  necessary  (Rodes  v.  Com.,  6  B.  Mon.  (Ky.) 
356;  Tanner  v.  Dancy,  4  Helak.  (Tenn.) 
4B2)  ;  but  notice  to  tbe  clerk  is  sufBcient  to 
bind  the  aureticB  (Young  c.  Hare,  II  Humphr. 
(Tenn.)   302). 

In  whose  name. —  The  motion  against  a 
clerk  and  his  suretiea  authorized  and  directed 
to  be  made  by  Tenn.  Acta  ( 1852) ,  c.  250,  £  12, 
for  not  enrolling  causes  should  be  mat^  in 
the  name  of  the  county  trustee.  Ellis  v. 
Kogers,  2  Swcn  (Tenn.)  63. 

Against  whom. —  By  some  statutes  the 
summary  remedy  is  given  against  both  the 
clerk  and  hia  sureties.  Cooper  d.  Williams, 
75  N.  C.  !14 ;  Broughton  r.  Haywood,  81  N.  C. 
380;  DonelBon  c.  State,  3  Lea  (Tenn,)  692; 
Tanner  r.  Bancy,  4  Heiak.  (Tenn.l  482;  Smith 
V.  Woods,  1  Coldw.  (Tenn.)  535;  Young  v. 
Bare,  11  Humphr.  (Tenn.)  302;  Gamer  v. 
Carroll,  7  Yerg.  (Tenn.)  384.  But  other 
statutes  provide  for  a  prj^ceeding  against  the 
clerk  alone  and  not  for  one  on  his  official 
bond.  Woodward  r.  Alston,  12  Heisk.  (Tenn.) 
681;  Smilev  r.  Bigley,  5  Sneed  (Tenn.)  279; 
Comba  u.  Bramlitt,  4- Yerg.   (Tenn.)   66». 

Against  executor  or  administiatoi. — In 
North  Carolina,  for  a  failure  of  a  clerk  to 
pay  over  money,  a  summary  proceeding  may, 
after  the  clerk's  death,  be  instituted  against 
bis  executor  or  administrator  [Em  p.  Cur- 
tis, 82  N.  C.  435;  Cooper  v.  Williams,  75 
N.  C.  B4)  ;  but  it  has  been  held  that  such 
remedy  is  not  available  againat  a  personal 
representative  unless  the  statute  in  t«nns  ei- 
tenda  to  him  (Frowell  r.  Fowlkes,  6  Baxt. 
(Tenn.)  049). 

Time  of  making  motion. —  See  Wright  o. 
Shelby  County,  9  Bait.  (Tenn.)  146;  Gar- 
ner p.  Carroll,  7  Yerg.   (Tenn.)   364. 

Jury  nnnecesaary. —  On  a  proceeding  by 
motion  against  a  clerk  by  the  commonwealth 
for  failure  to  pay  up  tbe  public  dues,  if  the 
amount  to  be  recovered  is  liquidated,  no  }ury 
is  necessary  unleaa  rendered  so  by  the  nature 
of  the  defense  relied  on.  Hodes  v.  Com.,  6 
B.  Mon.  (Ky.)  350. 

Evidence  of  amount  due. —  On  a  motion  by 
the  commonwealth  against  a  clerk  to  recover 
money  not  accounted  for  by  him,  the  clerk's 
[IX,  A,  3,  b] 


report  of  the  amount  received  by  him  for  the 
commonwealth  and  payable  into  the  treasury, 
made  within  a  reaaonable  time  after  hia  re- 
moval from  office,  is  prima  facie  evidence  of 
the  amount  due  to  the  commonwealth,  both 
against  himself  and  the  sureties.  Rodes  c. 
Com.,  6  B.  Mon.  (Ky.)  369. 

Wbat  judgmest  must  show. —  Judgment 
against  a  clerk  and  his  sureties  on  the  sum- 
mary process  by  motion  must  show  that  he 
was  clerk  at  the  time  the  default  happened 
or  it  will  not  be  valid.  Garner  v.  Carroll,  7 
Yerg.  (Tenn.)  304. 

Jnd^ent  rendered  in  name  of  an(M»BMr. — 
A  aummary  judgment  agaiost  a  former  clerk 
and  hia  sureties  for  money  not  accounted  for 
to  hia  auccessor  in  offloe  ia  properly  rendered 
in  tbe  name  of  the  aucceasor  who  is  the  right- 
ful custodian  of  such  money.  Tanner  v. 
Dancy,  4  Heiak.   (Tenn.)   482. 

49.  Prowell  e.  Fowlkes,  6  Baxt  (Tenn.) 
640.    And  see  Summey  c.  Johnston,  60  N.  C 

For  money  received  in  a  prlTate  capacity 

and  not  paid  over  the  aummary  remedy  will 
not  lie.    Allen  c.  Wood,  2  Bait.  (Tenn.)  401. 

60.  Only  where  imposed  by  statute.— -A 
clerk  is  linble  to  a  penalty  only  where  ex- 
pressly made  ao  by  statute.  The  court  cannot 
impose  a  penalty  where  the  law  has  imposed 
none.  Com.  p.  Craig,  6  T.  B.  Mon.  (Ky.) 
45;  Baldwin  v.  Cash,  7  Watts  4  S.  (Pa.)  427. 

Constitutionality  of  statutes. —  Statutes 
allowing  auch  penalties  as  fixed  damages  to 
the  mjured  party  have  generally  been  held 
to  be  conatitutional.  Harrison  c.  Chiles,  3 
Litt.  (Ky.)  194;  Graham  v.  Kibble,  9  Nebr. 
182,  2  N.  W.  455. 

51.  See,  generally.  Penalties. 

Failure  to  iMUe  execution. —  William&on  t>. 
Kerr,  88  N.  C.  10. 

Issuing  proceu  without  taking  secoiity. — 
King  p.  Wooten,  52  N.  C.  533 ;  Fite  v.  Lander. 
62  N.  C.  247;  Wright  C.  Wheeler,  30  N.  C. 
184. 

Taking  excessive  or  illegal  fees. —  Foster 
V.  Blount,  IS  Ala.  687;  Rodes  f.  Reeee,  4 
B.  Mon.  (Ky.)  588;  Lydick  c.  Palmquist,  31 
Nebr.  300,  47  N.  W.  018. 

The  receipt  of  several  items  of  illegal  fees 
from  the  same  person,  as  one  transaction, 
constitutes  hut  one  cause  of  action.  Lydick 
r.  Palmquist,  31  Nebr.  300,  47  N.  W.  918. 

Wliat  not  illegal  fee  bilL—  Where  a  clerk 
iaaucd  a  fee  bill  for  aervicea  rendered  for  E 
in  this  form,  "Elizabeth  Dt^et  (William 
Byram  to  pay)  Dr.,"  the  sherin  was  not  au- 
thorized to  make  distress  on  B,  and  B  having 
paid  the  bill  to  the  sheriff  on  a  threat  of  dis- 
tress, the  clerk  is  not  liable  as  for  issuing  an 
ille^I  bill.  The  fee  hill  was  legally  issued 
againat  E  and  gave  the  sheriff  no  power  t« 
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iGGoyerable  in  an  action  againet  tlie  clerk  pereonallj,''  bat  the  rig]it  to  8ae  on  tlie 
bond  for  the  actual  daniagoB  siietaincd  by  reason  of  tlie  clerk's  delinquency  is  not 
taken  away  by  a  statute  providing  a  penalty  for  the  Barae  act.** 

B.  Crlininal  Liability'* — 1.  In  General.     In  some  jurifidictions  clerks  of 
court  ue,  by  Btatute,  made  criminally  liable  for  certain  act£  and  omiaeions,"  sncU 


exact  the  unoaDt  of  B.  Uarshall  v.  Bfram, 
IBibb  (Ky.)  341. 

Abatement  by  deik*!  dsAth. —  Where  an 
action  was  brought  agminet  the  administrator 
of  a  clerk,  on  his  official  bond,  for  the  pen- 
alty of  two  hundred  dollars,  for  iMuing  8, 
writ  without  requiring  Bccurity  to  the  profw- 
eutioh  bond,  it  was  held  that  the  right  to  iue 
for  the  penalty  abated  at  the  death  of  the 
derk-i^Fite  P.  Lander,  52  N.  C.  247. 

52.  Snietiea  not  habit  for  penalty.-^-State 
r.  Baker,  47  Miss.  6S;  FooU  t.  Vauuindt,  34 
Miss.  4». 

Declaration  —  TakiBE  iniiiffiei«it  wcnilty. 
—  In  an  action  against  a  clerk  to  recover  a 
stntntorj'  pcualt]r  for  not  taking  sufficient  se- 
curity for  oonts,  the  declaration  was  held  to 
faa  b^  becaiiM  it  did  not  ut  forth  in  what 
the  iiuniffldiBicy  consisted.  The  declaration 
in  nuch  caaa-most  set  forth  either  that  the 
derk  took  no  security  or  that  ha  took  insnf- 
ficient  seevrity  knowing  it  to  be  insufficient. 
In  an  action  to  recover  a  statutoiy  penalty 
the  declaration  must  set  forth  every  fact 
neceaaaiT'  to  show  that  the  case  is  within  the 
atatnlc     Wright  c.  Wheeler,  30  N.  G.  1B4. 

Heed  not  aver  loaa  oi  damage. — Under  Mo. 
Bev.  Stat.  (1S99),  |  2265,  that  on  the  failure 
of  tfae  clerk  to  transmit  a  transcript  of  rea- 
ord,  .ate,  on  a  change  of  venue,  he  shall  for- 
feit !>ne  hundred  dollars  to  the  jwrty  "  ag- 
grieved^^ to  be  recovered  hy  a  civil  action, 
audi  party  need  not  aver  any  loss  or  damages 
on  acconBt  of  the  negligence  of  the  clerk,  but 
may  reoprer  the  penalty  whenever  it  is  shown 
that  he  baa  been  uarassed  or  oppressed,  or  his 
right  to  a  speedy  trial  has  been  denied,  be- 
cause  of  such  negligence.  Randol  v.  Oaroutte, 
78  Mo.  App.  609. 

Defenaea  —  Inability  to  do  work.— Where 
a  clerk  of  the  court  is  sued  by  a  litigant  to 
recover  the  penalty  allowed  by  Mo.  Rev.  Stat. 
(1S8B),  I  S26fi,  for  failure  to  transmit  a 
transcript  of  the  record,  etc.,  on  a  change  of 
venue,  tie  may  not  maintain  the  defense  that 
be  waa  not  able  to  do  the  work  of  hia  office  in 
the  manner  and  within  the  time  required  by 
taw,  since  it  is  his  duty  in  such  ease  to  em- 
nkiy  competent  help.  Kandol  v.  Qaroutte,  79 
Mo.  App.  609. 

Mistake  or  lenorancc,  without  corrupt  in- 
tent, k  no  defense  to  an  action  for  the  statu- 
tory penalty  for  taking  excessive  fees.  Cob- 
bey  t.  Burks,  11  Nebr.  157,  S  N.  W.  386,  38 
An.  Rep.  364. 

Illegal  coats  paid  into  atate  treasury. — 
The  clerk  is  not  liable  for  ill^al  costs  taxed 
against  defendant  in  a  criminal  case,  which 
were  paid  without  objection,  and  which  he 
paid  into  the  state  treasury  before  notice 
that  be  would  be  proceeded  against  for  col- 
lecting tbem.  State  e.  Oden,  101  Tens.  669, 
49  S.  W.  760. 


Honey  accounted  for  bat  aot  paid  orei. — 
Under  a  statute  requiring  the  clerk  to  ac- 
count for  and  pay  over  money,  it  is  no  defense 
to  a  proceeding  to  recover  the  penalty  that  he 
has  accounted  for  such  money,  where  he  has 
not  also  paid  it  over.  Steptoe  c.  Auditor,  3 
Rand.   (Va.)  221. 

Neglect  to  aet  up  defenae  —  EqaitabU  ra- 
Uef. —  On  a  motion  against  a  clerk  for  the 
penalty  for  failing  to  pay  the  taxes  on  law 
process,  he  may  defend  by  showing  that  be 
used  due  diligence  to  get  a  commissioner  of  the 
revenue  to  compare  his  account  with  the 
books  in  his  office  and  certify  thereon  as  the 
law  requires,  and  was  prevented  by  the' de- 
fault of  such  eonunissioner  from  obtaining 
a  quietus)  and  if  he  neglects  to  make  such 
defense  he  cannot  obtain  relief  in  equity  on 
the  same  ground.  Auditor  c.  Nicholas,  2 
Munf.  (Va.)  31. 

S3.  State  IT.  Baker,  47  Miss.  88;  Foote  c 
Vanzandt,  34  Miss.  40;  Planters'  Bank  t>. 
Conger,  12  Sm.  &  M.  (Miss.)  GS7;  State  v. 
Orr,  16  Ohio  St.  522;  Pass  r.  Bibrell,  8  Yerg. 
(Tenn.)  469. 

64.  See,  generally,  CstinKAL  LiW. 

fiS.  For  power  of  court  to  puniah  clerk  for 
contempt  in  failing  to  perform  duties  sea 
*upra,  VIII,  A,  1. 

Alabama — Othei  penalty  provided  by  atat- 
nte.~UQder  Ala.  Code,  S  4169,  which  makea 
it  a  misdemeanor  for  a  clerk  to  fail  "  to 
form  any  duty  imposed  on  him,  for  tbe 
ure  to  perform  which  no  other  penalty  is  pro- 
vided," a  failure  to  issue  execution  is  not 
indictable,  since  another  penalty  for  such 
failure  is  provided  by  section  3380.  Chapman 
V.  SUt«,  73  Ala.  20. 

Colorado  —  Failure  to  pay  over  fees. —  Un- 
der  Mills'  Anno.  SUt.  Colo.  1  1246,  a  clerk 
is  liable  to  indictment  for  failure  or  refusal 
to  pay  over  fees  belonging  to  the  county. 
Adams  f.  People,  26  Colo.  532,  65  Pac  800. 

Georgia  —  Altering  docnments  on  file.—  It 
is  grossly  improper  for  the  clerk  in  concert 
with  an  attorney  to  privately  and  secretly 
add  to  or  otherwise  alter  any  docket  on  file 
in  the  clerk's  office,  the  same  being  forbiddoi 
as  a  criminal  offense  by  Ga.  Code,  {  4471. 
MattheVs  o.  Eeid,  94  Ga.  461,  19  S.  E.  247. 

Hissisaippi  —  Iianing  false  witness  certifi- 
catea — A  circuit  clerk  who  fraudulently  is- 
sues a  false  certificate  for  witness  fees  is 
guilty  of  fraud  in  office,  although  the  certifi- 
cate differs  in  some  respects  from  the  form 
required  by  law ;  and  he  may  be  indicted  and 
convicted  nnder  Miss.  Code,  g  2780,  provid- 
ing that  if  any  officer  commit  any  fraud  or 
embezzlement  in  office  he  shall  be  imprisoned 
in  the  penitentiary.  Brecey  c.  State,  64  Miss. 
17,  B  So.  163. 

Hitsonri  —  Refnaal  to  produce  record!  aad 
papers. —  It  is  a  misdemeanor  in  office  for 
[IX,  B,  I] 
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SB  a  failure  to  report  receipts  of  money  as  required  by  atatiite."  Bat  a  clerk, 
being  a  mere  ministerial  officer,  cannot  be  held  criminally  responsible  for  obeying 
the  orders  of  the  conrt,  even  though  the  court  have  no  authority  to  make  such 
orders.'' 

2.  INDICTHBNT.'"  The  allegations  of  the  indictment  mast  be  sufficient  to  show 
an  offense  within  the  contemplation  of  the  statnte,"*  but  where  certain  cases  are 
excepted  from  the  operation  of  the  act  the  indictment  need  not  show  that  the 
case  18  not  one  of  those  excepted.*'  Where  tlie  clerk  is  charged  with  collecting 
and  failing  to  pay  over  money  belonging  to  the  coonty  the  proof  mnst  show  that 
the  collection  was  made  in  money  or  its  equivalent." 

58.  See,  generallj,  iNtiiiTrHENTB  and  Ih- 

rOBUATIONB. 

69.  Foi  a  anffident  indictment  againat  a 
county  court  clerk,  under  the  Arkansas  Tev- 
enue  act  of  18S3,  for  failing  to  publiah  a 
financial  report  within  thirty  days  after  ui 
annual  settlement  with  the  county  collector, 
see  Moose  v.  State,  49  Ark.  409,  5  S.  W.  S85. 

FulDie  to  pay  ovei  fees. —  Under  Mills' 
Anno.  SUt.  Colo,  i  1246  {Gea.  Stat.  (1883), 
i  769},  providing  that  if  an  offieeT  ahall  fail 
or  refuse  to  pay  over  all  monejB  belonging 
to  any  county  when  required  he  shall  be  pun- 
ished, etc.,  provided  that  the  money  not  paid 
over  shall  amount  to  one  hundred  dollars,  an 
indictment  against  a  clerk  which  charges  the 
failure  to  pay  over  a  large  number  of  fees  is 
not  defective  as  charging  more  than  one  of- 
fense; and  this,  although  the  fees  were  col- 
lected during  three  different  terms  of  office. 
Adams    c.    People,    25    Colo.    632,    56    Pac 


the  clerk  of  a  county  court  to  refuse  to  pro- 
duce the  records  and  papers  belonging  to  hia 
office  on  demand  being  made  by  the  jus- 
tices of  the  court,  State  t>.  Bowen,  41  Mo. 
217. 

Wiiconsin  —  Conspiracy  to  cheat  and  de- 
fraud city.— Under  Wis.  Laws  lia78),c.370, 
requiring  the  cierk  of  a  court  to  pay  periodi- 
cally, at  fixed  times,  into  the  treasury  of  a 
city,  unpaid  witness  fees  received  by  him, 
and  making  the  city,  after  receiving  the 
moneys,  merely  liable  to  pay  the  witnesses 
upon  their  demand,  the  city  has  at  least  a 
special  property  in  the  money  after  it  becomes 
payable  into  its  treasury  which  will  support 
an  averment  of  property  in  the  city  in  an  in- 
formation against  the  clerk  and  another  per- 
son for  conspiracy  to  cheat  and  defraud  the 
eity.  Casper  v.  State,  47  Wis.  535,  2  N.  W. 
1117. 

Conupt  motive  neceuaiy. —  To  establish  a 
charge  of  misdemeanor  the  conduct  of  the 
clerk  must  be  shown  to  have  resulted  from 
corrupt  motives;  error  Id  judgment  or  mis- 
take of  law  not  being  enough,  unless  it  be  so 
gross  as  to  show  him  to  be  wholly  unfit  for 
the  office.  State  v.  Hixon,  41  Mo.  210.  But 
see  State  v.  Jones,  2  Lea   (Tenn.)   716. 

56.  What  not  excuse  for  failure  to  report 
nrentte. —  The  fact  that  a  county  clerk  has 
received  no  revenue  does  not  exempt  him  from 
liability  to  indictioent  for  omitting  to  make 
repor*  end  return  of  revenue,  as  required 
by  sUtute.  SUte  V.  Jones,  2  Lea  (Tenn.) 
716. 

Klasouri  — When  UabUity  attaches.— Un- 
der Wagner's  Stat.  Mo.  p.  031,  %  29,  making 
it  a  misdemeanor  for  clerks  of  courts  at  the 
end  of  each  year  to  fail  to  file  a  statement 
of  the  fees  received  during  the  year,  the  crim- 
inal liability  on  such  failure  attaches  imme- 
diately at  the  end  of  the  year.  State  c. 
O'Cormao,  68  Mo.  170. 

Evidence  not  piejadidal  to  defendant. —  In 
a  prosecution  against  a  county  clerk  for  fail- 
ure to  make  an  annual  statement  as  required 
by  law,  showing  the  amount  of  fees  and  emol- 
uments received  by  him  during  a  certain  year, 
the  admission  of  evidence  offered  by  the  state 
showing  that  he  had  made  such  statements  in 
previous  years  is  not  prejudicial  to  the  de- 
fendant and  wilt  not  warrant  a  reversal  of  a 
judf^ent  against  him.  State  v.  O'Oorman, 
63  Mo.   17S. 

67.  State  v.  Bowen,  41  Ho.  217 ;  State  e. 
Hizon,  41  Mo.  210. 
[K,  B,  1] 


Avennent  of  legal  conclnilon. — ^An  indict- 
ment against  a  cLerk  for  failure  to  pay  over 
fees,  etc.,  must  allege  sufficient  to  show  that 
the  money  in  question  has  become  payable  to 
the  state.  An  allegation  that  such  funds 
are  "  due  and  owing  to  the  state  "  is  a  mere 
conclusion  of  law.  State  ti,  Becord,  68  Ind. 
107. 

Necessity  to  chaise  corrupt  Intent — An 
indictment  under  the  Tennessee  act  of  ISTS, 
for  a  county  court  clerk's  failure  to  make  re- 
turn of  revenue,  need  not  charge  that  the 
omission  was  corruptly  made.  State  v.  Jones, 
2  Lea  (Tenn.)  716.  But  compare  State  V. 
HixoD,  41  Mo.  210. 

60.  SUte  D.  O'Gorman,  68  Mo.  170. 

61.  County  claimi  not  equivalent  to 
money. — An  indictment  charging  a  clerk  with 
collecting  and  refusing  to  pay  to  the  county 
treasurer  certain  money  is  not  supported  by 
proof  that  the  collection  was  made  in  "county 
claims."  A  payment  in  county  claims  is  not 
a  payment  in  money,  and  consequently  such 
proof  does  not  agree  with  the  allegation. 
Tucker  (!.  SUte,  16  Ala,  670. 

What  not  a  variuice. —  Under  an  indict- 
ment charging  a  clerk  with  failure  to  pay 
over  money,  proof  that  he  collected  checks 
and  drafU  and  deposited  them  to  his  account 
is  not  a  variance,  since  he  being  required  ty 
law  to  accept  money  only,  his  acceptance  <rf 
checks  and  conversion  of  them  into  money 
was  equivalent  to  collecting  money,  Adamc 
t>.  People,  25  Colo.  632,  66  Fac  806. 
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X.  Deputt  CLKRKS. 

A.  Appointment — 1.  Powbb  to  Appoint.  Bj  stAtnte  in  many  jnrisdiotioDS 
anthority  U  exprefisij  conferred  npon  clerks  to  appoint  depntiee,^  and  it  seems 
tbat  this  power  of  appointing  a  deputy  exists  independently  of  any  statiitur^ 
aDtbority."  Bnt  in  order  to  make  a  valid  appointment  the  clerk  must  himseU 
have  power  to  exercise  the  fanctions  of  his  office.** 

2.  Sdfpiciehcy  of  ArponmiEin'  —  a.  In  Ooneral.  It  seems  that,  in  the  absence 
of  any  statntory  inhibition,"  a  verbal  appointment  is  sufficient,"  especially  in 
r^ard  to  the  performance  of  an  act  by  a  tliird  person  in  the  presence  and  under 
the  direction  of  the  clerk,  for  such  an  act  is  in  fact  that  of  the  clerk  himself." 
It  will  be  presumed,  nothing  appearing  to  the  contrary,  that  a  person  acting  as 
deputy  clerk  was  duly  appointed  and  qoalified." 

b,  De  Facto  Deputies,  A  person  claiming  to  be  a  depnty  clerk  by  virtue  of 
an  appointment  and  recognized  as  such  by  the  public  is  at  least  a  de  facto 
deputy,*  and  his  acts  are  valid  notwithstanding  some  defect  or  irr^nlarity  m  his 
appointment  or  qualification. 


62.  Calorodo.— Neebit  V.  People,  19  Colo. 
441.  36  Pac.  2ZI. 

Florida.— VHmagbam  f>.  State,  21  Fla. 
7S1 ;  McKinnon  i;.  McColIuin,  S  Fla.  376. 

Qeorgia. —  Graves  o,  Warner,  28  Ga.  620. 

/HtnoM.— Sehott  v.  Youree,  142  111.  233, 
31  N.  E.  591  la/firming  41  111,  App.  476]; 
Hague  o.  Porter,  45  111.  313. 

UatMochuMtta. —  Com.  t.  Wetherbee,  153 
iim.  159,  26  N.  E.  414,  assistaiit  clerk. 

PnHUyitKtntO. — Robinson  v.  Lloyd,  10  Kulp 
(Pa.)  56. 

B.— See    State    v.    Olin,    23    Wia. 


See  1©  Cent  Dig.  tit.  "Clerks  of  Court*," 
i  12. 

Idalio  —  Newwitr  for  appointment.^  Un- 
der the  provisions  of  Ida.  Const,  art.  18,  |  6, 
the  boai^  of  eountf  commissioners  must  au- 
thoriio  the  clerk  of  court  ex  officio  auditor 
■nd  recorder,  to  employ  a  depnty  whenever 
it  ia  shown  that  a  necessity  exists  therefor; 
and  the  facts  creitting  the  necessity  ought  to 
be  ehown  upon  the  record  of  the  board. 
Woodward  v.  Idaho  County,  (Ida.  1897)  51 
Pbc.  143. 


RHiended  March  6,  1893,  provides  that  the 
cle^  of  the  justices'  courts  of  Detroit  "  shall 
have  power  to  appoint  one  or  more  deputies, 
when  the  necessity  therefor  shall  be  ccrtiOed 
by  the  jostices,  and  said  clerk  may  revoke 
■aid  appointment  at  pleasure."  It  was  held 
that  where  the  justices  certified  that  seven 
deputy  clerks  were  necessary,  and  that  num- 
ber were  appointed  by  the  clerk,  who  after- 
ward revoked  the  appointment  of  two  of  them, 
the  fact  that  the  justices  then  certified  that 
it  was  unnecessary  to  611  the  vacancies,  as 
8ve  were  enough  to  do  the  work,  did  not  ren- 
der inralid  appointments  by  the  clerk  to  611 
the  vacancies,  as  it  was  for  the  clerk  to  name 
tlioae  who  should  remain,  on  the  reduction  of 
the  force.  Seabury  v.  Wayne  County,  96 
Mich.  16,  SS  N.  W.  456. 
It  will  be  ^nsnmed  that  tlw  laws  of  an- 


other state  anthoriKd  the  appointment  of  a 
deputy  clerk,  and  an  act  done  by  such  deputy 
in  the  name  of  his  principal  is  prima  facie 
sufficient.     Hope  v.  Sawyer.  14  111.  B54. 

63.  Small  v.  Field,  102  Ho.  104,  14  B.  W. 
815.  But  see  Garter  e.  Territory,  1  N.  M. 
317. 

64.  Connty  occnpied  by  hostile  force. — 
During  the  Civil  war  the  clerk  of  a  county 
court  went  with  the  Confederates  when  they 
abandoned  the  county,  taking  the  records 
with  him,  and  the  Federal  forces  took  pos- 
session of  the  county.  Held  that  no  one 
could  administer  the  duties  of  the  office  in 
the  Federal  lines  as  deputy  for  the  clerk 
while  the  latter  was  within  the  Confederate 
lines.     Herring  v.  Lee,  22  W.  Va.  661. 

6D.  In  North  Carolina  one  ea&not  act  as  a 
deputy  clerk  without  an  appointment  in  writ- 
ing and  qua]i6cation  bv  taking  the  oath  of 
ofiice.  Suddereth  v.  Smyth,  36  N.  C.  452; 
Shepherd  v.  Lane,   13  N.  C.  148. 

66.  Mont^^mery     v.     Buck,     S     Eumphr. 

(Tenn.)    416;    Bonds    v.    State,   Mart.   &   Y. 

(Tenn.)  142,  17  Am.  Dec.  795;  Thompson  u, 
Johnson,  84  Tex.  648,  19  S.  W.  784.  But  see 
Atkinson  v.  Micbeaux,  1  Humphr.  (Tenn.) 
312,  in  which  case  it  was  held  that  where  a 
clerk  made  a  verbal  request  to  an  individual 
to  attend  to  all  the  duties  of  his  office  in  his 
absence,  but  did  not  appoint  him  his  deputy, 
and  no  oath  was  administered  to  such  person, 
he  had  no  power  to  administer  an  oath  or  is- 
sue a  capias  ad  satisfaciendum. 

67.  McMahan  v.  Colclough,  2  Ala.  63; 
Jackson  v.  State,  55  Misa.  630;  Gamble  C. 
Traiien,  3  How.   (Miss.)   32. 

eS.  Nesbit  p.  People,  19  Colo.  441,  36  Poc. 
221;  Hague  o.  Porter,  45  HI.  318.  See  also 
Yon^  V.  Broxsou,  23  Ala.  684. 

69.  Alabama. —  Joseph  v.  Cawthom,  74 
Ala.  411. 

Illinoie.—  Sharp  p.  Thompson,  100  111.  447, 
39  Am.  Rep.  61. 

/otpo.— Wheeler,  etc.,  Mfg.  Co.  ti.  Sterrett,   ■ 
94  Iowa  IBS,  62  N.  W.  675;  Burke  v.  Cutler, 
7S  Iowa  299,  43  N.  W.  £04. 

[X,  A,  2,  b] 
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B.  EUgrlblllty  and  Quallflcation —  I.  EUGmiUTT.  In  the  abeenco  of  any 
statute  or  couBtitntioual  provision  to  the  contrary  the  office  of  deputy  clerk  may 
be  held  by  a  minor'"'  or  by  a  woman."  The  officee  of  deputy  clerE  of  the  connty 
Goort  and  of  justice  of  the  peace  are  incompatible.^ 

2.  QuAUFiciTiON.  Provision  is  usually  made  by  etatnte  for  the  qnalification  of 
deputy  clerks.™ 

,  C.  Compensation.  Ordinarily  provision  is  made  by  statute  for  the  compen- 
sation of  deputy  clerks.^*  Where  the  deputy  is  by  statute  made  an  employee  of 
the  county  he  may  maintain  an  action  against  the  connty  for  services  rendered;* 
but  the  connty  ia  liable  to  liim  only  where  made  so  by  statute.^  Where  ttie 
deputy's  remuneration  is  not  otherwise  provided  for  it  is  not  improper  for  the 
clerk  to  contract  with  him  that  he  shall  receive  a  certain  share  of  the  fees  taxed 
and  collected  during  the  depntyship." 

D.  Powers  and  Daties  —  l.  iiiiiisterul  Acts.  In  the  abflence  of  any 
statutory  provision  or  implication  to  the  contrary  a  deputy  clerk  is  authorized 
to  perform  any  official™  ministerial  act™  that  may  be  done  by  bis  principal^ 

Kentvcky. —  Com.  «.  Arnold,  3  Litt  ( Ky. ) 
300. 

Maryland.—  Iz«r  c.  SUt«,  77  Md.  110,  26 
Atl.  282. 

MiMtaaippi, — Wimberly  v.  Boland,  7S  MU*. 
241,   16  So.   SOS;  Mobley  V.  SUte>  46  Miw. 


South  OanUna. — State  o.  Hopldiu,  15  S.  C. 
1S3. 

rennewM. —  Kelley  p.  Story,  6  Heiak. 
(Teou.)  202;  Farmers',  etc..  Bank  p.  Chester, 
6  Humphr.   (Tenn.)  458,  44  Am.  Dec.  318. 

Teoos. —  Thompson  v.  Johnaon,  64  Tex. 
G48,  19  S.  W.  784. 

United  Btatea.—  Nofire  r.  U.  S.,  164  U.  S. 
657,  17  S.  Ct  212,  41  L.  ed.  588. 

Who  not  a  d«  facto  dsputy.—  One  who  has 
been  deputy  county  clerk  during  the  first 
term  of  the  clerk,  and  continues  to  act  with- 
out reappointment  during  his  second  term,  is 
not  a  de  facto  officer.  A  d«  facto  officer  ib 
one  who  exercises  the  duties  of  an  office, 
claiming  the  right  to  do  so  under  some  com- 
mission or  appointment.  Smitli  v.  Cansler, 
83  Ky.  367. 

ra  Talbott  r.  Hooser,  12  Bush  <Ky.)  408. 


21. 

78.  Amory  ■>.  Gloucester  Justices,  2  Va. 
Cas.  523. 

A«  to  holding  incompatible  officea  gener- 
ally see  Officers. 

73.  Official  oath.— Ala.  Sess.  Acta   (1S78- 


uty,  do  not  affect  Ala.  Code,  |  676,  requiring 
deputy  clerks  to  take  an  official  oath.  Joseph 
V.  Cawthom,  74  Ala.  411.  In  Louisiana  if  a 
deputy  act  in  two  courts  the  law  is  satisfied 
if  he  be  sworn  in  either.  BUte  Bank  c.  Wat- 
son, 15  La.  38. 

OfficUI  bond. —  Id  Iowa  it  ia  not  neeessaiy 
to  the  validi^  of  the  bond  of  a  deputy  clerk 
of  court  that  It  be  approved  by  the  board  of 
[X,  B,  I] 


supervisors.  Moore  v.  MeElinley,  60  lorn 
367,  14  N.  W.  768.  In  Alabama  the  bond 
of  a  deputy  clerk  need  not  be  in  writing 
SUwart  V.  Deaha,  11  Ala.  844. 

74.  Burke  v.  Edfrar,  67  Cal.  182,  7  Fae. 
4S8,  aalary  of  deputy  county   clerk. 

New  York  —  Powei  to  reduce  aalary.— The 
board  of  apportionment  had  no  power,  under 
N.  Y.  Laws  (1871).  c.  683,  to  reduce  the 
salary  of  deputy  clerlts  of  the  court  of  com- 
mon pleas  of  New  York  county.  I^ndon  c. 
New  York,  39  N.  Y.  Super.  Ct  487. 

Need  not  let  office  to  lowest  bidder.— 
Where  a  clerk  is  allowed  by  tlie  county  boiud 
eight  hundred  dollars  a  year  for  deputy  hire 
ha  ia  not  obliged  to  let  the  office  of  deputy 
to  the  lowest  bidder,  and  the  fact  that  he 
could  have  procured  a  deputy  at  a  less  salary 
than  he  actually  paid  will  not  subject  him 
to  any  liability  on  his  official  bond.  People 
V.  Dieckmann,  84  111.  App.  244. 

76.  Sortedahl  v.  Polk  County,  84  Minn. 
609,  88  N.  W.  21,  discussing  deputy's  right  to 
sue  the  county  under  Minn.  Spec.  Ij^wi 
(1891),  e.  424,  i  11. 

Mnat  itaow  appointmenL — A  deputy  cletk 
suing  to  compel  payment  of  hia  aalaiy  as  sucb 
must  show  his  appointment  to  that  position. 
Burke  v.  Edgar,  67  Cal.  182,  7  Pac.  488. 

76.  Peoria  County  p.  Roche,  65  111.  77; 
Lord  V.  Essex,  98  Mass.  484.  See  also  Gam- 
ble r.  Marion  County,  85  Iowa  676,  52  N.  W. 
656.    And  see,  generally,  Countibs. 

Idahe  —  Sickneas  or  absence  of  cleik.— Un- 
der Ida.  Const,  art.  18,  i  6,  if  the  necessi^ 
foT  the  appointment  of  a  deputy  is  occasioued 
by  the  sickness  or  absence  of  the  cleric  en 
business  not  connected  with  his  office,  the 
county  is  not  liable  for  the  compensation  of 
the  deputy.  The  deputy  must  look  to  the 
clerk  for  his  (..mpensation  in  such  ease. 
Woodward  c.  Idaho  County,  (Ida.  1897)  51 
Pac.   143. 

77.  Cheek  P.  Till^,  31  Ind.  121. 

78.  The  rule  la  different  where  duties  not 
necessarily  belonging  to  hia  office  as  clerk  are 
imposed  upon  the  principal  by  statute.  Har- 
rison c.  Harwood,  31  Tex.  650, 

79.  J^lorjdo.— McKinnon  t>.  MeCollam,  S 
FU.  370. 
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except  to  make  a  depnty."  Thus  it  has  been  lield  tliat  a  deputy  clerk  may 
adrainister  oaths,"  talte  affidavits"  and  acknowledginente,"  take  claimB  of 
vitneesee  for  attendance,^  approve  boods,'"  make  certificates,**  iesae  and  teet 


/Wnoif .— Schott  e.  Youree,  142  111.  233, 
31  N.  E.  591   [o^TinHtn^  41  111.  App.  476]. 

/otoo. —  Abrams  c.  Ervia,  9  Iowa  87. 

ffmhujiy.— Dij8  ».  Cook,  14  Biuh  (Kj.) 
459;  Elliaon  e.  Sterenson,  6  T.  B.  Mon.  (Kt.1 
271. 

Jfinnesota. —  Piper  p.  Chippewa  Iron  Co., 
61  Minn.  4B5,  G3  N.  W.  870. 

ifuMMin.—  Small  v.  Field,  102  Mo.  104,  14 
8.  W.  815;  Springer  v.  McSpadden,  40  Uo. 
!09. 

SeVrntlu^. —  Nightingale  e.  SUt«,  62  Nebr. 
371,  87  N.  W.  168. 

Ybw  roTjfc. —  LTseh  p.  Livinfiton,  6  N.  Y, 
422. 

Vorfk  OorotiM.— Miller  p.  Miller,  89  N.  C. 
40S;  J*ek»on  p.  Buchuun,  89  N.  C.  74. 

OJUo.— Warwick  P.  State,  25  Ohio  St.  21. 

PmnaylrmHa. —  Harden  p.  Roberta,  9  Fa. 
Co.  Ct.  160. 

7'eiRU. —  Harrison  r.  Harwood,  31  Tei.  650. 

See  10  Cent,  Dig.  tit.  "  Clerks  of  Courts," 
I  15  at  a«q. 

Kef  arded  ai  act  of  prindpsL—  An  act  done 
in  the  clerfs  name  by  his  deputy  will  be  con- 
slrued  to  be  the  act  of  the  clerk,  the  deputy 
merely  eigning  his  principal's  nanie  by  his  au- 
tbori^.     Trout  p.  Williams.  29  Ind.  18. 

Powers  cannot  be  leitrictdd. —  A  properly 
«>intitnt«d  deputy  clerk  has  all  the  powers  of 
his  prineiHLl,  and  cannot  be  reatricted  in  his 
powers,  kllison  p.  Stevenson,  6  T.  B.  Mon. 
(Ky.)  271.  But  oompore  State  P.  Olin,  2S 
Wii.  S09. 

Hotice  to  depnty  binding  on  cletlc — A 
cleili  of  court  is  bound  by  notice  received  by 
one  of  several  deputies  in  the  discharge  of  his 
duties.  Baltimore,  etc.,  R.  Co.  p.  Gaulter,  165 
111.  233,  4e  N.  £.  256. 

Judicial  notice  of  ciEnatnre  and  offldal 
chsraetei. —  Judicial  notice  will  be  taken  in 
the  district  court  of  the  signature  and  official 
tfaaracter  of  deputies  appointed  by  the  clerk, 
*»  all  such  appointmente  must  be  approved  by 
the  -judge  of  the  court.  State  V.  Barrett,  40 
Minn.  85,  41  N.  W.  469. 

Distinction  between  deputy  and  assistant 
—  In  Elliaon  r.  Stevenson,  6  T.  B.  Mon. 
(Ky.)  B71,  S76,  the  court  said:  "A  deputy 
is  a  clerk  with  all  the  powers  of  the  principal. 
An  assistant  does  not  mean  a  deputy.  Clerks 
■nd  other  public  officers  have  aaaistants  who 
KK  not  deputies.  Where  the  clerk  desires  to 
eonSde  the  business  of  administering  oaths 
to  wibiesses,  to  one  of  his  nssiBtants  who  is 
sot  a  deputy,  the  court  may  specially  em- 
power such  assistant;  but  a  deputy  by  the 
vpry  act  and  authority  which  constitutes 
him  such,  has  power  to  do  any  act  which  his 
prinripal  may  do." 

SO.  UcKionon  p.  McCoUuro,  6  Fls.  376. 

81.  Oeorffia. —  Graves   p.   Warner,   26    Oa. 


^  poor  sni 


suitor's  oath. 


Muir  p.  SUte,  8  Blackf.  (Ind.) 


Iowa. —  Finn  t>.  Rose,  12  Iowa  E65;  Wood 
p.-  Bailey,  12  Iowa  4«. 

Kamaa.—  Ferguson  c.  Smith,  10  Kan,  396. 

Kenttioky, —  Ellison  p.  Stevenson,  6  T.  B. 
Mon.  (Ky.)  271. 

Nebratka.—  Nightingale  p.  SUte,  62  Nebr. 
371,  87  N.  W.  158  (county  attorney's  oath  to 
criminal  information)  ;  Merrism  c.  Coffee,  16' 
Nebr.  450,  20  N.  W.  380. 

Ohio.— Warwick  v.  State,  25  Ohio  St.  21, 
oath  on  application  for  marriage  license. 

Patntylvania.—  Reigart  p.  McGrath,  1ft 
Berg,  ft  R.  (Pa.)  65;  In  re  Rose,  B  Sulp 
(Pa.)  83;  Gibbons  p.  Sheppard,  2  Brewst 
(Pa.)   1. 

TeniMwee.— Campbell  c.  Boulton,  3  Baxt. 
(Tenn.)  854;  Martin  p.  Porter,  4  Heisk. 
(Tenn.)  407   {oath  verifying  pleading). 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
I   17;   and,  generally,  Oathb  AKD  Ajtfiuu- 

89.  LMtMMMo. —  Kirkroan  p.  Wyer,  10 
Mart.   (La.)   126. 

MieKigan. —  Dorr  p.  Clark,  7  Mich.  310. 

Miaaitnppi. — Wimberly  P.  Botand,  72  Miss. 
241,  16  Bo,  005, 

Weir  York. —  People  p.  Powers,  19  Abb.  Pr. 
<N.  Y.)  99.  But  see  Norton  V.  Colt,  2  Wend. 
(N.  Y.)  250,  In  which  it  was  held  that  an 
affidavit  to  ground  a  motion  for  a  nonsuit 
could  be  taken  before  a  deputy  clerk,  the 
clerk  being  alive. 

North  Carolina, —  Jackson  p.  Buchanan,  89 
N.  C.  74. 

Tewaa. —  Harrison  e.  Harwood,  31  TeT.  850. 
And  see,  generally,  AreiDAvrrs,  2  Qyc.  12. 

For  power  of  deputy  clerk  tc  take  affida- 
vits for  attachments  see  Attachments,  4 
Qyc.  474. 

83.  Pinkard  v.  Ingcrsol,  11  Ala.  9;  Kemp 
p.  Porter,  7  Ala.  138;  Abrams  v.  Ervin,  9 
Iowa  87;  Frizzell  p.  Johnson,  30  Tex.  31; 
Roee  P.  Newman,  26  Tex.  131.  80  Am.  Dec. 
646  [ovemiKng  Miller  p.  Thatcher,  9  Tei. 
482,  80  Am.  Dec.  172].  And  see,  generally, 
AcKNOWua>GMEHTa,  1  Cyc.  548,  649. 

84.  Ellison  p.  Stevenson,  6  T.  B.  Mon. 
(Ky.)    271. 

8B.  Harris  e.  Regeater,  70  Md.  109,  16  Atl. 
386  (appeal-bond)  ;  Harrison  p,  Harwood,  31 
Tex.  650  (attachment  bond). 

88.  fllinou.— Schott  i^.  Youree,  142  lU.  233, 
31  N,  K  591  [o^rminff  41  111.  App.  476]; 
Hague  p.  Porter,  45  III.  318. 

A enlwcty.- Ihye  p.  Cook,  14  Bush  (Kj'.) 
469. 

Louisiana. —  Burton  p.  Hicks,  27  La.  Ann. 
607 ;  Downes  P.  Tarkington,  3  La.  Ann.  247. 

Maatadiutetls. —  Com.  P.  Crawford,  111 
Mssa.  422;  Com.  p.  Harvey.  Ill  Mass.  420. 

ft'eto  Htaico. —  Territory  P.  Christman,  9 
N.  M.  58^,  68  Pac-  343. 

yptp  York. —  Lynch  p.  Livingston,  8  Barb. 
(N.  Y.)  463;  Jennings  v.  Newman,  52  How. 
Pr.  (N.  Y.)  282. 

[X.  D.  1] 
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■writs,"  draw  the  names  of  grand  jnrore,**  and  order  tlie  seizare  of  persona]^  in 
AD  action  of  claim  and  deUvery."  By  statute  in  some  jnriBdictions  a  deputy 
clerk  is  given  express  antboritj  to  perform  the  duties  of  his  principal  in  ease 
of  the  aDseuce  or  disability  of  the  latter,"  but  it  lias  been  held  that  sach  a  stat- 
ute does  not  deprive  the  deputy  of  power  to  act  when  bis  principal  is  not  abeent 
or  disabled." 

2.  Judicial  FuNcnoNS.  Judicial  powers  rested  in  the  clerk  cannot  be  exercised 
by  a  deputy  in  the  absence  of  express  statutory  authority." 

8.  In  Whose  Hame  Dbpdtt  Should  Act.  Where  the  deputy  clerk  is  recog- 
nized as  an  officer  distinct  from  the  clerk  it  is  lield  that  he  may  properly  perform 
bis  officii  duties  in  his  own  name,"  but  where  the  deputy  is  regarded  as  merely 
the  agent  or  servant  of  his  principal  he  must  act  in  the  name  of  the  principal." 


See  10  Cent.  Dig.  tit.  "Clerk*  of  Courts," 
i  18. 

But  Me  Sumner  v.  Roberts,  IS  N.  C.  527, 
where  it  woa  held  that  the  certificate  of  the 

STobate  of  a  will  made  and  aigned  by  the 
eputy  clerk  in  his  own  name  waa  invalid. 
Taking  the  probate  of  a  will  being  a  power 
given  to  tbe  court,  the  certificate  of  the  clerk 
or  the  will  itselt  was  received  as  evidence  of 
the  probate  because  he  was  the  "  proper  oflS- 
eer  to  attest  the  acts  of  the  court,  but  eu<^ 
certificate  could  not  be  made  b;  the  deputy. 

87.  .Alabama. —  Yonge  v.  Broxson,  23  Ala. 
«64. 

Qeorgia. —  Goodwyn  v.  Ooodwyn,  11  G*. 
178. 

Louiaiana. —  Rhodes  v.  Myers,  IS  La.  Ann. 
398,  eommission  to  take  tertimony. 

Uaaaaehuaettt. —  Jacobs  v.  Measures,  13 
Gray  (Masi.)  74. 

Jfortk  CoroHno.— Miller  v.  Miller,  69  N.  C. 
402. 

Feimsylvomia. —  Harden  v.  Roberts,  9  Pa. 
Co.  Ct.  160. 

Teaaa. —  Harrison  c.  Harwood,  31  Tex.  660. 

West  Fir^io.— Pendleton  e.  Smith,  1 
W.  Va.  16. 

See  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
I  15;  and  the  specific  articles  treating  of 
writs,  such  as  AirACHMinT,  4  Cye.  466;  £xx- 
«DTION8;   Pbocess. 

Sa  Willingham  e.  SUte,  21  Jla.  761. 

89.  Jackson  c.  Buchanan,  B9  K.  C.  74 

90.  Stewart  v.  Desha,  II  Ala.  844;  Sanxey 
V.  Iowa  City  Glass  Co.,  68  lows  642,  27  N.  W. 
747  (accepting  service  of  notice  of  appeal)  ; 
Manners  v.  Ribeam,  61  N.  J.  L.  207,  41  Atl. 
470   (taking  verdict  of  jury). 

Appointment  of  judge  pro  bac  vice. —  Un- 
der the  Georgia  statutes  the  deputy  clerk  of 
the  superior  court  haa  power,  in  the  absence 
of  his  principal,  to  appoint  a  judge  pro  Aa« 
vtc«  where  the  regular  judge  is  disqualified 
and  the  parties  fail  to  agree  on  an  attome}- 
to  act  as  such.  Steam  laundry  Co.  e. 
Thompson,  91  Ga.  47,  16  8.  E.  196. 

Mesuing  of  "  absence." — "Absence  "  as  used 
in  the  New  Jersey  act  of  April  21,  1876  (1 
-Gen.  Stat.  p.  841).  providing  that  a  deputy 
clerk,  in  the  clerk's  absmce,  shall  bave  his 
powers  and  perform  his  duties,  means  non- 
presence  in  Uie  courts.  Manners  c  Ribsam, 
61  N.  J.  L.  207,  41  Atl.  676. 
[X.  D,  I] 


Piesnmption  of  authority  to  act. —  In  tbe 
absence  of  anything  to  show  the  contrary  it 
will  be  presumed  that  the  circumstances  were 
such  as  authoriied  the  deputy  to  act.  Kemp 
c.  Porter,  7  Ala.  138;  Miller  v.  Lewis,  4 
N.  Y.  654;  Delaney  o.  Sehuette,  49  Wis.  306, 
6  N.  W.  796. 

91.  Moore  t>.  McKioley,  00  Iowa  367,  14 
N.  W.  768. 

92.  (3erald  v.  Gerald,  6  La  Ann.  242; 
White  V.  Connelly.  lOB  N.  C.  66.  11  S.  E.  177; 
State  V.  Smith,  1  Or%.  260. 

To  grant  injunction. —  A  deputy  clerk  has 
no  power  to  grant  an  injunction.  Sale  v. 
Van  Bibber,  11  La.  Ann.  628. 

To  giant  Older  of  arrest.— Deputy  clerks 
are  not  authorized  to  grant  orders  of  arrest 
for  debt.  Weingerter  c.  White,  5  Ia.  Ann. 
487. 

Appointment  of  referees. —  Where  the  law 
confers  upon  a  clerk  a  power  requiring  the 
exercise  of  judgment  and  sound  discretiou  tot 
the  protection  of  interests  which  are  mani- 
festly, from  the  face  of  the  statute,  the  sub- 
jects of  a  l^slative  solicitude,  be  cannot 
delegate  the  trust  to  a  deputy  but  must  faith- 
fully discharge  it  himself.  Thus  it  was  held 
that  a  deputy  derk  could  not  appoint  referees 
under  an  act  of  assembly  to  bind  lands.  Car- 
lisle !■-.  Thomas,  2  Harr.   (Del.)   31S. 

93.  Qeorgia. —  MacELensie  P.  Jackson,  82 
Ga.  80,  8  S.  E.  77. 

Louisiana. —  Louisiana  Bank  v.  Watson,  IS 
La.  38. 

Michigan. —  Calender  D.  Olcott,  1  Mich. 
344. 

Nmo  York. —  People  v.  Warden  District 
Prisons,  73  Hun  (N.  Y.)  118,  28  N.  Y. 
Suppl.  1095,  67  N.  Y,  St  4. 

Oregon- —  Willamette  Falls  Canal,  etc,  Co. 
p.  Gordon,  6  Oreg.  175. 

Tenneteee. —  Beaumont  o.  Yeatman,  S 
Hiimphr.  (Tenn.)  541. 

See  10  Cent.  Dig,  tit  "  Clerks  of  Courts," 
f  15. 

94.  Arkanta*. —  Hyde  v.  Benson,  0  Ark. 
396. 

Kentucky.— T&lhait    c.     Hooeer,    12   Bush 
(Ky.)    408. 
tftsfouri.— Springer  D.  MeSpadden,  49  Mo. 


Teaaa. —  Wimbish 


WofToid,    3S    Tex. 
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E.  Liabllllies.  Defaults  committed  bj  a  depntj  clerk  while  acting  within 
the  scope  of  his  datiee  and  in  the  name  of  his  pnncipal  are  in  le^l  contempla- 
tion  the  defaalts  of  the  clerk  himself  and  the  latter  is  liable  accoruiiiglj  to  third 
persons  injured  thereby,"  The  deputy,  however,  is  liable  over  to  his  principal," 
and  if  the  act  be  one  of-  misfeasance  or  malfeasance  he  is  also  personallj  liable 
to  third  persons.*' 


Officers  attached  to  the  central  criminal  coart  in 
Three  officers  in  cliancery  appointed 


CLERKS  OF  IHDICTKENTS. 
England,  and  to  each  cirenit.' 

Clebks  of  becobds  and  wsiirs. 

under  6  &  6  Vict,  c  103.^ 

Clebks  of  seats.  Officers,  in  the  principal  registry  of  the  probate  division, 
vho  discharge  the  dutv  of  preparing  and  passing  the  grants  of  probate  and  letters 
of  administration,  nnoer  the  supervision  of  the  registrars.' 


Wett  Virginia. —  Pendleton  p.  Smith,  1 
W,  V».  16. 

S«e  10  Cent.  Dig.  tit.  "  Clerks  of  Courts," 
lis. 

Stght  to  nse  principal's  nama. —  A  deputy 
clerk  has  power  to  use  his  principal's  name 
in  perfomung  acts  which  the  principal  is  au- 
tbOTized  U>  do.  Abrams  v.  Ervin,  9  Iowa  87; 
Triplett  P.  Gill,  7  J.  J.  Marsh.   (Ky.)  43B. 

Dedgnatlon. —  It  is  not  material  whether 
a  depnt]'  of  the  clerk  of  court,  when  nixing 
the  jurat  to  an  affidavit  of  intention  to  be- 
come a  citizen,  designates  himself  as  a  "  dep- 
utv"  or  a  "  deputy  clerk."  State  p.  Barrett, 
40  MinD.  SS,  41  N.  W.  459. 

Sufficient  dEnatnie. —  A  certificate  signed 
"  Joseph  Bears,  clerk,  by  Qeo.  L.  Richardson, 
(leputy,"  is  valid.  Hague  c.  Porter,  4fi  111. 
318. 

95.  Snedicor  p.  Dsto,  17  Ala,  472;  Tucker 
t.  State,  16  AU.  670;  McMutt  p.  Livingston, 
T  Sm.  A  M.   ISdiss.)   041. 

For  liability  of  principal  for  acta  of  deputy 
gcaerally  see  OrriCEBS. 

Hoaest  enor  of  judgment. —  The  derk  of 
the  circuit  court  for  the  District  of  Columbia 
is  Dot  liable  for  the  honest  error  of  judgment 
ol  his  deputy,  the  latter  being  competent  to 
set  as  >uch  deputy,  in  indorsing  on  an  execu- 
tion the  amount  on  payment  of  which  the 
debtor  was  to  be  discharged,  where  no  minutes 
or  instructions  to  the  contrary  i/ere  given  to 
the  elerk  or  bis  deputy.  Patons  v.  Lee,  S 
Craneh  C.  C.  (U.  S.)  048,  18  Fed.  Caa.  No. 
10,800. 

Acts  not  in  ordinary  contse  of  buaineM.— 
While  the  clerk  is  bound  l^  the  acts  of  his 
deputy,  yet  where  the  act  is  not  in  the  ordi- 
niiy  course  of  business,  and  especially  where 
it  has  been  done  through  the  procurement  and 
miarepresentation  of  a  party,  the  liability  of 
the  clerk  may  be  doubtful,  and  under  such 
drcnmstances  the  court  will  not  award  a 
snmmary  ntode  of  redress  against  him. 
Welddes  p.  Edsell,  2  McLean  (U.  S.)  368,  20 
Ted.  Cas.  No.   17,375. 

Tot  money  paid  to  the  depnty  without  the 
intervention  of  the  court  the  clerk  is  not 
liable,  since  the  deputy  had  no  authoriW^  to 
Kouve  iL  Stuart  v.  Hadiaon,  1  Call  (Va.) 
48L 


Cannot  assert  invalidity  of  appointment. — 
A  circuit  clerk  charged  with  misfeasance  can- 
not defend  on  the  ground  that  the  act  was 
committed  by  one  whom  he  had  put  in  charge 
of  the  office  in  his  absence,  but  who  had  not 
been  legally  constituted  a  deputy.  It  does  not 
lie  in  the  mouth  of  the  clerk  to  assert  the 
invalidity  of  such  deputy's  appointment. 
Beard  v.  Holland,  59  Miss.  164. 

Be.  tjnedicor  v.  Davis,  17  Ala.  472;  Mc- 
Nutt  p.  Livingston,  7  Sm.  *  M.   (Miss.)   641. 

Accepting  InsnfBcient  sureties. —  It  is  the 
duty  of  a  deputy  clerk,  in  approving  and  ac- 
cepting a  bond,  to  satisfy  himself  by  proper 
inquiry  at  the  time  of  the  sufficiency  of  the 
sureties,  and  not  to  be  governed  bv  the  fact 
that  the  clerk  has  on  former  oecaalons  ac- 
cepted such  sureties  as  good ;  and  for  a  loss 
caused  by  hia  failure  in  such  respect  the 
deputy  and  his  sureties  are  liable  to  the 
clerk.  Moore  p.  McKjnley,  60  Iowa  367,  14 
N.  W.  768. 

Accmal  of  cauae  —  Statute  of  limitations. 
— Aa  to  when  the  cause  of  action  in  favor  of 
the  clerk  against  his  deputy  accrued  and 
when  it  is  barred  by  the  statiife  of  limitations 
see  Snedicor  c.  Davie,  IT  Ala.  472 ;  Moore  p. 
McKinley,  60  Iowa  367,  14  N.  W.  768. 

97.  Coltraine  p.  McCain,  14  N.  C.  273,  24 
Am.  Dec.  268,  holding  further  that  for  the 
noDfeasance  of  the  deputy  the  principal  alone 
was  liable  to  third  persons.  But  compate 
Snedicor  v.  Davis,  17  Ala.  472;  McNutt  p. 
Livinsston,  7  Sm.  A  M.  (Miss.)  641. 

1.  Black  L.  Diet. ;  Rapalje  ft  L.  L.  Diet. 
Clerks  of  indictments  prepare  and  settle  iu' 
dictments  against  offenders,  and  assist  the 
Clebr  ot  ABBAians,  q.  v.     Sweet  L.  Diet, 

2.  Wharton  L.  I«x. 

By  the  Jndicatnre  Acts  of  1873  and  1876. 
they  were  transferred  to  the  chancery  division 
of  the  high  court.  Now  by  the  Judicature 
Act  of  187B,  they  have  been  transferred  to 
the  central  ofHce  of  the  supreme  court,  under 
the  title  of  masters  of  the  supreme  court,  and 
the  ofhce  of  clerk  of  records  and  writs  has 
been  abolished.    Sweet  L.  Diet. 

a.  Sweet  L.  Diet. 

There  ate  six  seata,  the  business  of  which 
is  regulated  by  an  alphabetical  arrangement, 
and  each  seat  has  four  clerks.    They  have  to 
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CLOSE  COPIES—  CLOSE  WRITS 


Close  copies.  Copies  of  legal  documents  which  might  be  written  closely  oi~ 
looBel J  at  pleasure;  ae  distingiiished  from  office  copies,  which  were  to  cootain 
only  a  prescribed  nnmber  of  words  on  each  sheet." 

Closed  out.  Sold  out,  &  term  used  in  transactions  commonl;  known  as  deal- 
ing in  futures.^     (See  Globing  Oct.) 

CLOSE-HAULED,  In  admiralty  law,  this  nautical  term  means  the  arrangement 
or  trim  of  a  vessel's  sails  when  she  endeavors  to  make  a  progress  in  tlie  nearest 
direction  possible  toward  that  point  of  the  compass  from  which  the  wind  blows.. 
But  a  vessel  may  be  considered  as  close-hauled,  althotigli  she  is  not  quite  so  near 
to  the  wind  as  she  could  possibly  lie."     (See,  generally,  Collision.) 

CLOSE  BOLLS  Or  CLAUSE  BOLLS.  Eulls  containiug  the  record  of  the  close 
writs  {litercB  clausm)  and  grants  of  tlie  king,  kept  with  the  public  records." 

CLOSE^EASON,  or  CLOSE-TIME.  A  season  of  the  year  during  which  it  is- 
unlawful  to  catch  and  kill  certain  kinds  of  game  and  fish.^ 

CLOSE  WRITS,  CLAUSE  WBITS,  or  WBITS  CLOSE.  In  English  law,  certain 
letters  of  the  king,  sealed  with  his  great  seal,  and  directed  to  particular  persons 
and  for  particalar  purposes,  which,  not  being  proper  for  public  inspection,  are 


ried  into  effect;  either  can  enforce  it  against 
the  other,  or  recover  damages  for  the  non- 
fulfilment  of  it."  Mactier  v.  Frith,  S  Wend. 
(N.  Y.)   103,  116,  21  Am.  Dec.  262.    See  also 

COnTBACTTS. 

"  The  trust  in  this  case  has  not  been  clased. 
We  do  not  think  it  a,  sufficient  answer  to  this 
to  aej  that  the  trust  could  not  be  carried  out; 
that  the  ore  failed,  and  the  trustees  ceased 
working,  by  reason  of  lack  of  money  to  pay 
expenses.  This  is  not  the  meaning  of  the  word 
'  closed '  when  applied  to  trunts.  The  trust 
cannot  be  closed  until  the  work  is  accom- 
plished. To  say  that  the  trust  has  run  its 
course  and  is  completed,  because  there  are  no 
'  rents,  issues  and  profits,'  is  simply  to  say 
that  the  trust  is  accomplished  because  it 
could  not  be  accomplished."  Charter  Oak  L. 
Ins.  Co.  V.  Gisborne,  5  Utah  319,  330,  15  Pac. 
253.     See  also  Tbubts. 

" '  This  closed  the  evidence  in  the  case,' 
...  is  not  equivalent  to  sayin);  that  the  bill 
contained  '  all  the  evidence  given  upon  the 
trial  of  the  cause.'  "  Bender  v.  Wampler,  84 
Ind.  1T2,  175  [citing  Baltimore,  etc.,  R.  Co. 
V.  Bnnium,  79  Ind.  261], 

"  The  closing  of  the  books  contemplated  by 
this  section,  is  not  a  physical  act,  but  is  a 
simple  limitation  of  the  time  during  which 
those  inteTest«d  can  apply  to  have  mistakes 
in  the  assessments  of  property  for  taxes  cor- 
rected. Putting  the  book  away  in  the  safe 
at  four  o'clock  on  April  30,  was  not  a  closing 
of  the  book,  nor  was  the  opening  of  the  book 
on  the  first  day  of  May  an  opening  of  the 
book,  and  when  the  statute  says  that  on  the 
llrst  day  of  May  the  books  shall  be  closed,  it 
means  that  on  the  first  day  of  May  applica- 
tions for  the  correction  of  assessments  will 
not  be  received.  I  think  therefore  that  this 
section  of  the  statute  was  complied  with," 
Clarke  v.  New  York,  55  N.  Y.  Super.  Ct.  259, 
203,  13  N.  Y.  St.  280. 

24.  Black  L.  Diet.  And  see  Lucas  o.  Ful- 
ford,  2  Burr.   1177,  1  W.  Bl.  283. 

26.  Fort^nbury  o.  State.  47  Ark.  188,  193, 
14  S.  W.  462.  And  see  Kingsbury  p.  Kirwin, 
43  N.  Y.  Super.  Ct.  451,  453.  "A  speculator 
comes  to  a  commission  firm  and  orders  them 


to  purchase  a  quantity  of  grain  or  stock  for 
him ;  he  does  not  pay  for  it,  but  simply  de- 
posits with  the  commission  firm  as  a  '  mar- 
gin' a  proportion,  say  ten  per  cent.,  of  the 
cash  value  of  the  grain  or  stock  '  bought  * 
for  him.  The  grain  or  stock  ia  then  pur- 
chased and  held  by  the  commission  man,  sub- 
ject to  the  order  of  the  speculator.  If  prices 
advance  he  orders  a  sale  at  the  advance  and 
pockets  the  profits.  If  prices  recede,  ths 
'  margin '  stands  as  security  to  prot«ct  the 
commission  man,  if  he  is  compelled  to  sell  at 
a  loss.  If  prices  go  so  low  as  to  absorb  the 
entire  '  mai^n '  more  margins  are  called  for, 
and  if  the  speculator  fails  to  respond,  he  is 
'closed  out;'  that  Is  the  commission  man 
sells  the  grains  or  stocks  at  a  loss  and  reim- 
burses himself  out  of  his  customer's  mar- 
F"n."  Fortenhury  t).  State,  47  Ark.  188,  193, 
S.  W.  58,  6ft. 

26.  Black  L.  Diet.  In  Chadwick  v.  Dub- 
lin Steam  Packet  Co.,  6  £.  £  B.  771.  77S,  3 
Jur.  N.  S.  207,  88  E.  C.  L.  771,  it  is  aaid: 
"I  do  not  find  that  the  Judge  defined  aa  a 
matter  of  law  either  the  word  '  close-hauled  * 
or  the  words  'kept  under  command;  '  but  he 
used  them  in  summing  up  like  other  words- 
He  used  the  word  cloae-nauled,  as  I  under- 
stand it,  not  as  meaning  literally  as  close  as 
possible  to  the  wind,  but  in  the  sense  that  a 
vessel  may  be  more  or  less  close-hauled  — 
may  he  close-hauled  though  a  little  off  the 
wind."  See  also  The  Ada  A.  Kennedy.  33 
Fed.  623,  624,  where  it  is  said:  "  It  waa  held 
by  Judge  Lowell  in  The  Ontario.  2  Lowell 
(U,  S.)  40,  18  Fed.  Caa.  No.  10,543,  7  Am.  L. 
Rev.  764,  that  a  ship  hove  to,  and  making 
both  headway  and  leeway,  was  a  ship  close- 
hauled,  within  the  rules  of  navigation,  and 
this  was  agreed  to  by  Jud^  Shepley  on  ap- 
peal. Swift  p.  Brownell,  Holmes  (U.  S.)  4il7, 
23  Fed.  Caa.  No.  13.6E5. 

27.  3  Bl.  Comm.  346. 
2a  Century  Diet. 

A  "  close  season  "  for  hunting  and  fishing, 
or  a  time  in  the  year  when  alt  persons  are 
prohibited  from  hunting  and  fishing.  See  State 
V.  Theriault,  70  Vt.  617,  620,  41  Atl.  1030,  67 
Am.  St.  Rep.  696,  43  L.  R.  A.  290. 
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closed  up  and  sealed  on  the  outside,  and  are  thence  called  "  writs  close ; "  *  writs 
directed  to  the  slierifF,  instead  of  to  the  lord,"* 

CLOSE.  An  nnlawfiil  game  forbidden  by  17  Edw.  IV,  c  3,  and  37  Hen. 
VUr,  c.  9  n 

CLOSING  OUT.     Selling  oat."    (See  Sold  OdtJ 

Clothing.  Garments  in  general;  covering  for  the  person ;  clothes;  dress; 
nimeut;  apparel,*'  (Clothing;  Exemption  From  —  Duties, see Cubtous  Dutibb; 
Seiznre  ana  Sale,  see  Exemptions.) 

CLOTUBE.  The  procednre  in  deliberative  assemblies  whereby  debate  is 
closed." 

Cloud  on  title."  An  outstanding  claim  or  encambrance  which,  if  valid, 
would  aSect  or  impair  the  title  of  the  owner  of  a  particular  estate,  and  which 
apparently  and  on  its  face  has  that  efiect,"  but  which  can  be  shown  by  extrinsic 
proof  to  be  invalid  or  inapplicable  to  the  estate  in  question  ;"  a  title  or  encnm- 


20.  2  BL  Comm.  346. 

30.  3  Ke«vea  Hist.  Eng.  L.  46.  And  we 
Blade  L.  Diet.;  Burrill  L.  ilict.  Compare 
Shdbur;  v.  Bird,  Cro.  Elic  I6S. 

31.  WhftrtoD  L.  Lex. 

It  ii  said  to  have  been  the  same  with  oar 
ninniiiu;  and  is  called  cIoaAodyiex  by  33  Hen. 
Vllf,  c  9.  It  was  also  called  hotlss,  or 
•kittles.    Jacob  L.  Diet. 

32.  Kingsbury  c.  Kirwin,  43  N.  Y.  Super. 
Ct  451,  4S4,  where  it  is  said:  "  Closiug 
oat,  ...  is  done,  bj  ^ing  into  the  market, 
ind  bujing  the  cotton,  at  the  lowest  price  at 
the  time  that  it  could  be  bought,  and  usint; 
that  in  settlement  of  the  contract  with  the 
buyer  on  the  principal  ccmtraet." 

33.  Century  Diet. 

34.  Black  L.  Diet 

35.  In  Ward  v.  Dewey,  IS  N.  Y.  610,  620, 
it  waa  said ;  "  None  of  the  cases  define  what 
IB  meant  by  a  cloud  upon  title,  nor  attempt 
to  lay  down  any  geuen^  rules  by  which  what 
will  constitute  such  a  cloud  may  be  ascer- 
tained." In  Thompson  c  Etowah  Coal  Co., 
«1  Ga.  538,  eiO,  17  S.  £.  663,  Lumpkin,  J., 
taya:  "Some  of  the  later  American  cases 
have  endeavored  to  formulate  rules  which 
would  relieve  the  matter  of  difficulty;  but  to 
Mr,  Justice  Field  ...  Is  probably  due  the 
rredit  of  first  defining,  accurately  and  pre- 
cisely, the  correct  test  which  should  Kovem 
in  all  cases." 

Has  refcTence  to  real  estate. —  In  legal  par- 
lance cloud  upon  title  arises  with  reference 
to  real  estate  only.  State  r.  Wood,  IS6  Mo. 
m,  446,  66  S.  W.  474,  48  L.  R,  A.  606  [cit- 
""S  Warreneburg  c.  Miller,  77  Mo.  66;  Me- 
chanics' Bank  D.  Kansas  Cily,  73  Mo.  656; 
Ie»lie  V.  St  Louis,  47  Mo.  474;  Loclcwood  <o. 
St.  Louis,  24  Mo.  SO;  Ssyre  c.  Tompkins,  23 
Mo.  443]. 

36.  Black  L.  Diet 

"In  other  wofd^  the  facts  which  are  said 
to  constitute  the  cloud  must  be  such  as  ap- 
parently confer  some  right,  title,  or  interest 
in  the  property."  Oilman  o.  Van  Bmnt,  29 
Minn.  271,  272,   13  N.  W.   125. 

If  it  "  is  inauffident  to  make  a  prima  fade 
me  In  an  action  of  ejectment,  and  would  fall 
of  its  own  weight  without  proof  in  rebuttal, 
it  doe*  not  amount  to  a  cloud."  Benner  c. 
Kendall,  21  I'ls.  694,  688  [guotuij)  2  Beach 
Mod.  £q.  Jnr.  \  568]. 


The  terms  naad  in  the  itatate,  expressive 
of  the  scope  of  the  jurisdiction,  viz.:  '  cloud,' 
'doubt,'  ^suspicion,'  quite  distinctly  imply 
that  the  instrument  which  creates  them,  is 
apparent  rather  than  '  real ;  '  is  '  semblance ' 
rather  than  substance;  obscures  rather  than 
destroys  or  defeats."  Huntington  v.  Allen,  44 
Miss.  664,  662. 

37.  Black  L.  Diet. 

"  The  true  teat,  as  we  conceive,  by  which 
the  question,  whether  a  deed  would  cast  a 
cloud  upon  the  title  of  the  plaintiff,  may  be 
determined,  is  this:     Would  the  owner  of  the 

Eroperty,  in  an  action  of  ejectment  brought 
y  the  adverse  party,  founded  upon  the  deed, 
be  required  to  offer  evidence  to  defeat  a  re- 
covery! If  such  proof  would  be  necessary, 
the  cloud  would  exist:  if  the  proof  would  be 
unneceaaaiy,  no  shade  would  be  cast  by  the 
presence  of  the  deed."  Pixlpy  v.  Hu^^ns,  15 
Gal.  128,  133  [juoferf  'v  Barnes  p.  Mayo.  19 
Fla.  642,  546;  Davidson  i'.  Seegar,  15  Fla, 
871,  879;  Thompson  n.  Etowah  Iron  Co.,  01 
Ga.  638,  540,  17  S.  E.  863;  cited  in  Rea  v. 
Longstreet,  64  Ala.  291.  293;  Shalley  v. 
Spillman,  10  Fla.  600,  517].  See  also  the 
following  eases; 

Alabama. —  Lytle  c.  Sandefur,  93  Ala.  396, 
0  So.  260  [ctled  in  Thompson  c.  Etowah  Iron 
Co.,  01  Ga.  63S,  541,  17  S.  E.  863]  ;  Anderson 
V.  Hooks,  0  Ala.  704. 

Connecliottt, —  Hartford  o.  Chipman,  21 
Conn.  486. 

ftorida.— Benner  v.  Kendall,  21  Fla.  584; 
Barnes  v.  Mayo,  19  Fla.  542;  Shalley  e.  Spill- 
man,  10  Fla.  500  [cifed  in  Thompson  t>.  Eto- 
wah Iron  Co.,  01  Ga.  S38,  641,  17  S.  G. 
663]. 

Michigan. —  Scofield  c.  Lansing,  17  Mich. 
437,  446. 

New  York. —  Marsh  v.  Brooklyn,  59  N.  Y, 
280;  Allen  C.  Buffalo.  39  N.  Y.  386,  300; 
Ward  u,  Dewey,  18  N.  Y.  619. 

Oregon. —  Murphy  e.  Bears,  11  Or^,  127, 
4  Pac.  471. 

IPifconaHi. —  Gamble  u.  Loop,  14  Wis.  465; 
Moore  P.  Cord,  14  Wis.  213. 

"  It  is  settled  by  a  long  line  of  dedsiona  in 
this  Court  that  if  the  title  against  which  re- 
lief is  prayed  be  of  such  a  character  as  that, 
if  asserted  by  action  and  put  in  evidence,  it 
would  drive  the  other  party  to  the  production 
of  his  own  title  in  order  to  establish  a  defenae. 
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1>rance  apparently  valid,  bat  in  fact  invalid ; "  the  semblance  of  a  title,  either 
legal  or  eqaitttble,"  or  a  claim  of  an  intereet  in  lands,  appearing  in  some  legal 
form,  but  wbicli  is,  in  fact,  nnfoanded,  or  which  it  wonld  be  inequitable  to 
enforce ;  *°  something  which  conetitntcB  an  apparent  encnmbrance  upon  the  title, 
or  an  apparent  defect  in  it;"  something  that  shows  prima  facie  some  right  of  a 
third  party,  either  to  the  whole  or  some  interest  in  the  title."  Anything  is  a 
«load  which  is  calculated  to  cast  doabt  or  saspicion  upon  the  title,  or  aerioualy  to 
embarrass  the  owner,  either  in  maintaining  iiis  rights  or  in  disposing  of  the  prop- 
erty ;**  thus  a  conveyance,  mortgage,  judgment,  tax-levj,  etc.,  may  all,  in  proper 
«aees,  constitute  a  cloud  on  title.**  Every  conveyance  from  the  grantor,  tnrougli 
whom  the  party  complaining  deduces  title,  not  void  on  its  face,  but  the  invalidity 
of  which  can  be  made  apparent  only  on  evidence  of  extrinsic  facte,"  necessarily 


it  conatituteH  a  cloud  which  the  Utter  has  the 
right  to  call  upon  the  Court  to  Temove  and 
-dissipate.  If,  on  the  other  hand,  the  title  be 
void  on  its  face;  if  it  be  a  nullitj  —  a  mere 
/elo  de  se,  when  produced,  so  that  an  actioa 
based  upon  it  will  '  fall  of  its  own  weight,' 
as  has  been  said,  then  the  title  of  the  party 

ilaintifr  is  not  necesaarilj  clouded  thereby." 
ick  V.  Ray,  43  Cal.  83,  S8  [eUtd  In  Thomp- 
son f.  Etowah  Iron  Co.,  91  Ga.  63«,  641,  17 
8.  E.  663]. 

"When  the  cUim  .  .  .  appears  to  b«  valid 
on  the  face  of  the  record,  and  the  defect  can 


oral  testimony,  it  presents  a  case  invidcing 
the  aid  of  a  court  of  equity  to  remove  it  as  a 
cloud  upon  the  title."  Sanxay  D.  Hunger,  42 
Ind.  44,  49  [citing  Crooke  v.  Andrews,  40 
N.  Y.  647;  1  Stoiy  Eq.  I  711]!  Ward  u. 
Dewey,  16  N.  Y.  619,  622. 

38.  Goodkind  v.  Bartlett.  136  III.  16,  t\, 
S6  N.  B.  387;  Biasell  v.  KelloKg,  60  Barb. 
(N.  Y.}    617,  629;  Teal  v.  Collins,  9  Oreg. 

89.  92, 

39.  "  A  cloud  upon  a  title  does  not  mean 
a  legal  as  contradistinguished  from  an  equi- 
table title ;  a  deed,  as  we  have  seen,  may  con- 
Btitute  a  cloud  upon  the  title,  although  the 
-defense  is  as  perfect  in  law  as  in  equity." 
Ward  c.  Dewey,  16  N.  Y.  619,  529. 

AO.  Rigdon  p.  Shirk.  127  111.  411,  412,  19 
N,  E.  698  \quoted  in  Oriffltfas  v.  OnOltbe,  198 
III.  632,  637,  64  N.  E.  1069;  Shults  v.  Shulta, 
169  111.  654,  663,  43  N.  E.  600,  60  Am.  St. 
Rep.  18S],  where  it  is  also  said:  "If  the 
«taiin  sought  to  be  removed  is  valid,  and  may 
be  enforced  either  at  law  or  in  equity,  it  can- 
not be  snid  to  be  a  cloud." 

41.  Frost  r.  Leatberman,  66  Mich.  33.  37, 
«0  N.  W.  705;  Detroit  v.  Martin,  34  Mich. 
170.  173,  22  Am.  Rep.  5\l. 

"A  cloud  npon  a  title  is  but  an  apparent  de- 
fect in  it.—  If  the  title,  sole  and  absolute  in 
fee,  is  really  in  the  person  moving  against  the 
cloud,  the  density  of  the  cloud  can  make  no 
difference  in  the  ripht  to  have  it  removed. 
Anything  of  this  kind  that  has  a  tendency, 
-even  in  a  sli|;ht  degree,  to  cast  doubt  upon 
the  owner's  title,  and  to  stand  in  the  way  of 
a  full  and  free  exercise  of  bis  ownership,  is, 
in  my  judi^ent,  a  cloud  upon  bis  title  which 
the  law  should  recognize  and  remove."  Whit- 
ney r.  Port  Huron,  88  Mich.  288,  272,  60 
N.  W.  316.  26  Am.  St.  Rep.  291. 


42.  Waterbnry  Sav.  Bank  v.  Lawler,  46 
Conn.  243,  246;  Frost  v.  Leatherman,  56  Mich. 
33,  37,  20  N.  W.  705;  Detroit  B.  Martin,  34 
Mich.  170,  173,  22  Am.  Rep.  612. 

Chief  Jnatice  Cooley  lays:  "A  cloud  upon 
one's  title  is  something  which  constitutes  an 
apparent  incumbrance  upon  it,  or  an  ap- 
parent defect  in  it;  something  that  shows 
prima  facie  some  right  of  a  third  party, 
either  to  the  whole  or  some  interest  in  it. 
An  illegal  tax  may  or  may  not  constitute 
such  a  cloud."  Cooley  Tax.  642  [quoted  in 
Frost  B.  Leatherman,  S6  Mich.  33.  37,  20 
N.  W.  706 ;  Detroit  t.  Martin,  34  Mich.  170, 
173,  22  Am.  Rep.  612]. 

43.  Ward  v.  Dewey,  16  N.  Y.  519,  620. 

44.  Black.L.  Diet. 

45.  "  In  order  for  oatatanding  conveyances 
to  be  a  cloud  upon  title,  it  is  necessary  that 
they  of  themselves,  or  in  connection  with  al- 
lied extrinsic  facta,  should  conatitnte  an 
apparent  title;  that  is,  one  upon  which  & 
recovery  could  or  might  be  had  against  the 
true  owner  were  he  in  possession  and  relyii^ 
upon  poesession  alone.  Anything  which  would 
force  him  to  attack  the  adverse  title,  or  to 
exhibit  his  own,  would  be  a  cloud;  anything 
which  would  not  have  this  effect,  would  be 
no  cloud."  Thompson  f.  Etowah  Iron  Co.,  91 
Oa.  53S,  17  S.  E.  663.  "It  ia  aufficient  if 
there  be  a  deed,  valid  upon  its  face,  accom- 
panied with  a  claim  of  title  based  upon  facta 
showing  an  apparent  title  under  such  cir- 
cumstances that  a  court  of  equity  can  sen 
that  the  deed  is  likely  to  work  mischief  to 
the  real  owner  of  the  property."  Fonda  ». 
Sage,  4S  N.  Y.  173,  181.  "When  such  cir- 
cumstances exist,  in  connection  with  a  deed, 
as  not  only  give  to  it  an  apparent  validity, 
but  will  enable  the  grantor  to  make  out  s 
prima  fame  title  under  it,  a  cloud  is  created," 
Ward  p.  Dewey.  16  N.  Y.  619.  629.  "  If  it  ia 
a  deed,  purporting  to  convey  landa  or  other 
hereditaments,  its  eicistenoe  in  an  uncanceled 
state  necessarily  has  a  tcndenev  to  throw  a 
cloud  over  the  title."  Lyon  e.  Hunt,  II  Ala. 
295,  30S.  46  Am.  Dee,  216. 

Color  of  title  must  appear. — "  To  consti- 
tute a  cloud  upon  the  title  of  lands,  there 
must  be  some  color  of  title  shown  in  the  de- 
fendant. The  conveyance  of  land  by  the 
grantor  who  seta  up  no  title  whatever  does 
not  cast  any  cloud  over  the  title  of  the  true 
on-ner."  Dunklin  Coimty  p,  Clark,  51  Mo. 
no,  6-2. 
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casts  a  cloud  npon  the  title."  Every  iostniment  parporting  b;  its  terms  to  con- 
vey land  from  the  original  source  of  title,"  however  invalid,  creates  a  cloud  upon 
the  title  if  it  requires  extrinsic  evidence  to  show  its  invalidity."  (Cloud  on  Title : 
As  Ground  For  Cancellation,  see  Ca-Ncellation  op  Instbuuknts.  Removal  of, 
see  QuisTiNQ  Title.) 

CLODQH.  a  word  made  nse  of  for  valley,  in  Domesday  book ;  bnt  among 
merchants,  it  is  an  allowance  for  tbe  tnrn  of  the  scale,  on  bnying  goods  wholesale 
by  weight.* 

Clove.  The  two-and-thirtieth  part  of  a  weight  of  cheese,  that  is,  eiglit 
ponnds." 

C.  L.  P.  An  abbreviation  for  common  law  procedure,  in  reference  to  the 
English  acta  so  entitled." 

C.  L.  P.  ACT.     An  abbreviation  for  Common  Law  Procedure  Act," 

Club,  a  heavy  staS  or  piece  of  wood ;"  a  lieavy  staff  or  stick,  fit  to  be  used 
in  the  tiand  as  a  weapon  ;  a  bludgeon.'" 

CLUB-LAW.     Kule  of  violence  ;  regulation  by  force  ;  the  law  of  arms." 

Conveyance  need  not  be  snffident  pet  le. — 
"It  cannot  be  necfesarj,  to  constitute  a  cloud, 
tliat  the  conveTanee  should  be  sufficient  per 
m,  without  being  connected  with  anj  otiier 
evidence,  to  niake  out  a  prima  /aoie  title ;  be- 
faoM  no  eonveyojice,  even  if  valid,  could  do 
this."     Ward   ».  Dewey,   18  N.  Y.   S19,  5ZB. 

'  When  an  action  cannot  be  nutained  i^n 
«  convey ance  in  the  abeence  of  rebutting 
proof,  it  cannot  be  said  to  be  a  cloud  upon 
tbe  title."  Davidson  p.  Seegar,  16  Fla,  671, 
879  Ici(»«ff  Fonda  v.  Sage,  48  N.  Y.  173; 
Overing  c.  Foote,  43  N.  ¥.  290;  Livingston 
E.  Hollenbeck,  4  Barb.  (N.  Y.)  9,  16;  Van 
Doren  c.  New  York,  S  Paige  (N.  Y.)  388; 
Wiggin  n.  New  York,  9  Paige  {N.  Y.)  16,  23; 
Md^  p.  Dougherty,  16  Wis.  269;  and  mteA 
in  Tbompaon  c.  Etowah  Iron  Co.,  91  Ga.  536, 
Ml,  17  S.  E.  663]. 

46.  Rea  c.  Longstreet,  64  Ala.  291,  293 
[died  in  ThompBon  c.  Etowah  Iron  Co.,  91 
G>.  S3B,  541,  17  S.  E.  663],  where  it  is  said: 
"It  will  embarrass  the  alienation  of  the  es- 
tate, and  freedom  of  alienation  it  is  the 
policy  of  tbe  law  to  promote.  It  will  render 
the  true  owner  nneasy  in  the  possession  and 
enjoyment  of  the  estate,  because  it  may  at 
•sj  time  be  the  foundation  of  litigation^  and 
it  awakens  suspicions  of  his  title  in  the  minds 
-of  others,  though  when  the  facts  ar«  developed 
itt  invalidity  may  be  as  appsTent  as  if  writ- 
ten on  its  face." 

47.  "Every  deed  from  tlie  aam«  aonice 
through  which  tbe  plaintiff  derives  his  real 
proper^  must,  if  valid  on  Its  face,  neoesBsrily 
nave  the  effect  of  casting  such  cloud  upon  the 
title."  Pixley  p.  Hugpns,  16  Cal.  128,  132 
\iptoUA  in  Thompson  c.  Etowah  Iron  Co.,  91 
Oa.  S38,  643,  17  S.  E.  6«3]. 

[17] 


"  If  an  entile  strangei  assnines  to  convey 
the  premises  to  which  he  has  no  shadow  of  a 
title,  and  of  which  another  is  in  possession, 
no  real  cloud  is  thereby  created.  There  Is 
nothing  to  give  such  a  deed  even  the  semblance 
of  force.  It  can  never  be  used  to  tbe  serious 
annoyance  or  injury  of  the  owner."  Ward  t). 
Dewey,  16  N.  Y.  519,  529.  "A  sale  of  the 
land  ol  the  true  owner,  as  the  property  of  a 
mere  stranger,  with  whom  he  is  not  con- 
nected, from  whom  he  does  not  mediately  or 
immediately  traoa  title,  cannot  cast  a  cloud 
on  his  title."  Rea  v.  Longstreet,  64  Ala.  291, 
295  [guoted  in  Thompson  c.  Etowah  Iron  Co., 
91  Oa.  538,  544,  17  8.  E.  663]. 

48.  Stoddard  o.  Preacott,  68  Mich.  542, 
646,  25  N.  W.  608  [citing  Pixley  v.  Euggios, 
15  Cal.  127,  128 ;  Van  Wyck  v.  Knevals,  106 
U.  8.  360,  370,  1  8.  Ct.  336,  27  L.  ed.  201]. 

49.  Jacob  L.  Diet. 

BO.  Jaoob  L.  Diet.;  9  Hen.  VI.  c.  8. 

61.  Black  L.  Diet.  See  also  Common  Law 
PsocEDUBE  kfjn. 

&a.  Wharton  L.  Lex.  See  also  Couuoir 
Law  Pbocedube  Acts. 

53.  Webster  Diet,  [quoted  in  State  u.  Phil- 
lips, 104  N.  C.  786,  789,  10  8.  E.  463]. 

54,  Worcester  Diet,  tguoted  in  State  tt, 
Phillips,  104  N.  C.  786,  790.  10  S.  E.  463, 
where  it  is  Mid:  "A  club  means  more  — 
not  only  a  large,  but  a  heavy  stick"]. 

A  clnb  ii  a  deadly  weapon.  See  Assault 
AND  BArrsBT,  3  Cyc.  10S9,  note  79. 
.  "A  pistol  Is  sot  a  club  and  has  no  resem- 
blance to  it.  The  one  is  a  recognised  dan- 
gerous weapon ;  the  other  only  wh«i  employed 
as  such."  State  v.  Braxton,  47  Ia  Ann.  158, 
159,  16  So.  745. 

66.  Blade  L.  Di<rt. 
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Agricultnral  Societies,  see  AaaiouLTiiBE. 

Associations  Generally,  see  Absooiatioits. 

Beneiicial  Associations,  see  Mctual  Benefit  Insubanoe, 

Building  and  Loan  Associations,  see  Buildimo  and  Loan  Soomm. 

Charitable  Societies,  see  Chabities. 

Corporations  G-enerally,  see  Cospobations. 

Educational  Societies,  see  Colleokb  and  Uhitebsities  ;  Schools  and  Sohooi 

DlSTBHTTB. 

Exchanges,  see  Ezc^ANass. 

Gaming,  see  Gauho. 

Joint  Stock  Companies,  see  Joint  Stock  OoKPANisa. 

Medical  Societies,  see  Fhyskuaitb  and  Scboions. 

Partnerships  Generally,  see  Pabtnebship. 

Beligious  Societies,  see  Bsuoious  SooisnES. 

Sales  of  Intoxicating  Liqnor,  see  Intozicatino  Liquobs. 

Sodeties  For  Prevention  of  CrDeltj  to  Animals,  see  Akiiuia 

Trade  TTniooB,  see  Labob  Unions. 
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I.  DEFINITION  AND  NATURE. 

k.  Definition.  The  word  "club,"  which  has  no  very  delinite  meaning  in 
law,'  bB8  been  deijned  as  "  a  company  of  persone  organized  to  meet  for  social  inter- 
coarse,  or  for  the  promotion  of  some  common  object,  &b  literatare,  Bcience,  poli- 
tics, etc." ' 

B.  Nature.  Clnba  may  be  either  incorporated*  or  voluntary  asBOciations.* 
They  are  not  partnerships*  and  hare  been  held  not  to  be  "associations"  within 
the  meaning  of  12  &  13  Vict.  c.  108.* 

II.  IHCOBPOBATION. 
A.  Right  to  Incorporate.  Statntes  permitting  the  incorporation  of  clnbs 
iisaally  require  not  only  that  their  purposes  be  lawful,^  but  that  they  have,  aa 
well,  a  wortliy  and  comraeudable  object.'  Hence  clubs  for  the  "  cultivation  and 
improvement  of  Grcrman  manners  and  customs,"  *  or  one  composed  of  Kiissiana  for 
drill  and  discipline,  as  a  military  company,"*  or  a  purely  politieal  club  with  no  capi- 
tal or  property  "  have  been  refused  incorporation.  On  the  other  hand  it  is  no  objec- 
tion to  the  application  for  incorporatiou  tliat  the  name  is  indicative  of  political  belief 
or  affiliation,  if  the  real  purpose  bo  legitimate ; "  nor  is  it  essential  that  there 


1.  Com.  V.  Pomphret,  137  Mms.  664,  667, 
50  Am.  Rep.  340,  where  Field,  J.,  eaid :  "  One 
inquir;  alwaya  is  whether  the  orsanization  i* 
tona  /ide  a  club  with  limited  membership,  into 
which  admission  cannot  be  obtained  b;^  any 
pcreon  at  his  pleasure,  and  in  which  the  prop- 
erty ia  actually  owned  in  comman,  with  the 
mutual  rights  and  obligations  which  belong 
to  lucb  common  ownership,  under  the  const!- 
tntion  and  rules  of  the  club,  or  whether, 
either  the  form  of  a  club  has  been  adopted 
for  other  purposes  ...  or  a  mere  name  has 
been  assumed  without  any  real  organization 
behind  it." 

"  They  ate,  generally  apcaUiiff  ,  ,  ,  all 
foimed  on  thii  principle:  the  candidate  must 
br  elected,  be  must  then  pay  an  entrance  fee, 
uid  also  an  annual  sum  or  subscription." 
flatter  of  St.  James'  Club,  2  De  O.  H.  Jt  G. 
333,  3S7,  16  Jur.  1075,  Gl  Erig.  Ch.  300,  12 
Eng.  L.  ft  Eq.  689. 

2.  Century  Diet.  See  also  Black  L.  Diet.; 
Bouvier  L.  Diet. 

3.  Lavretta  c.  Holcombe,  98  Ala.  503,  12  So. 

;b9. 

Incorporation  of  clubs  see  infra,  n. 

4.  LavretU  r.  Holcombe,  SB  Ala.  503,  12  8o. 
789;  Com.  c.  Philadelphia  Union  league,  135 
Pa.  8l  301,  327,  26  Wkly.  Notes  Cas.  (Pa.) 
142,  10  Atl.  1030,  20  Am.  St.  Rep.  870,  8 
L.  R.  A.  106,  where  the  court  said;  "The 
fioglish  clubs  are  not  incorporated;  they  are 
formed  under  written  articles  of  agreement." 
See  also  Ebbinghousen  t>.  Worth  Club,  4  Abb. 
N.  Cas.  (N.  Y.)  300  iditapproving  Park  C. 
Spanlding,  10  Hun  (N.  Y.)  128],  where  it 
wu  held  that  a  social  club,  although  without 
formal  constitution  and  by-laws,  organized 
without  purpose  of  profit  or  pecuniary  ad- 
Tantsse,  may  be  held  liable,  in  an  action  un- 
der the  statute,  as  a  joint-stock  association 
or  an  sasoeiation  of  seven  or  more  persons 
haTing  a  common  interest. 


To  prove  the  diaiacter  of  such  clnb,  evi- 
dence that  it  is  a  voluntary  association  is 
admissible,  and,  for  such  purpose,  one  may 
testify  that  he  has  been  elected  its  president, 
and  has  served  as  such.  Lavretta  c.  Hol- 
combe, 9S  Ala.  503^  12  So.  78S. 

6. 'Richmond  v.  Judy,  6  Mo.  App.  466; 
Matter  of  St.  James'  Club,  2  De  G.  M.  ft  0. 
383,  16  Jur.  1075,  61  Eng.  Ch.  300,  13  Eng. 
L.  ft  Eq.  589. 

6.  Matter  of  St.  James'  Club,  2  De  Q.  H. 
ft  G.  383,  16  Jur.  1076,  61  Eng.  Ch.  300,  13 
Eng.  L.  ft  Bq.  689,  holding  further  that  they 
are  not  a  "  company  "  within  the  meaning  of 
the  winding-up  acts  of  1348-1849. 

7.  />»  re  Lake  Wynola  Assoc.,  3  Pa.  Co. 
Ct.  626,  construing  the  Pennsylvania  act  of 
April  29,  1874. 

■  The  pntposea  of  s  clnb  are  lawful,  which, 
as  expressed  in  the  articles  of  association,  are 
"  to  promote  social  intercourse  amongst  the 
members;  to  provide  for  them  the  convenienoe 
of  a  clubhouse,  pleasure  grounds,  and  proper 
facilities  for  improving,  training,  and  exhib- 
iting horses  at  meetings  to  be  he\&  at  stated 
times."  Detroit  Driving  Club  c.  Fitzgerald, 
100  Mich.  670,  67  N.  W.  899. 

8.  In  re  Kast  End  Social  Club.  3  Pa.  Dist. 
272;  In  re  Chinese  Club,  1  Pa.  Dist.  84  (in 
which  case  the  application  for  incorporation 
of  a  Chinese  social  club,  the  subscribers  to 
which  were  mainly  Chinese,  was  refused)  ; 
In  re  Grant  Club,  20  Pa.  Co.  Ct  592,  28 
Pittsb.  Leg.  J.  N.  S.  (Fa.)   318, 

e.  In  re  Sangerbund,  2  Pa.  Dist.  73,  12  Pa. 
Co.  Ct  89. 

10.  In  re  Russian  American  Guards  Char* 
ter,  13  Fa.  Co.  Ct  143,  23  Pittsb.  Leg.  J. 
N.  S.  (Pa.)  402. 

11.  In  re  Ton-a-la-ka  Club,  12  Pa.  Co.  Ct. 
26. 

12.  7n  r«  Central  Democratic  Assoc.,  8  Pi. 
Co.  Ct.  302. 

[11.  A] 
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be  an  absolute  neceeaitj  of  incorporation  or  tliat  the  title  be  in  the  Englieb 
language." 

B.  Application  For.  The  application  for  incorporation  must  state  t)ie  pur- 
poses of  the  clnb  with  anfficient  definitenese  to  enable  the  court  to  determine 
whether  or  not  the  object  falU  within  the  purview  of  the  law." 

in.  RIGHTS  AND  LIABILITIES  OF  CLUB. 

A.  SlgrhtS —  1.  In  General.  A  clnb  may  adopt  or  change  mlee  for  its  gor- 
emment,"  and  may,  under  a  statute  authorizing  it  to  hold  real  and  personal 
estate,  and  to  provide  enitable  buildings  for  its  accommodation,  borrow  money  for 
such  purposes." 

2.  iMHUNiTT  From  Public  Interference.  The  public  authorities  have  no  right 
to  interfere  with  the  festivities  of  a  private  club,  organized  for  a  legitimate  pnrpose 
and  condocted  in  a  manner  not  amounting  to  a  nuisance  or  breach  of  the  peace. '^ 

B,  Liabilities.  The  liability  of  a  club,  as  an  organization,  for  any  service 
performed  for  it  depends  upon  the  scope  of  the  authority  which  it  has  given  its 
committee,  who  iir&  empowered  to  act  for  it.'°  A  club  may  also  be  held  liable 
for  a  tort  committed  by  its  members  or  gneets  while  engaged  in  the  sport  for 
which  it  was  oi^nized." 

IV.  Members. 

A.  Rlgrllt  to  Sue  on  Behalf  of  Club.  Where  the  assets  of  a  club  have 
fallen  into  the  hands  of  certain  members  or  of  a  committee  it  is  not  necessary, 
in  a  suit  for  an  accounting,  that  all  the  other  members  be.  made  parties.  It 
may  be  brotigbt  by  one  "  on  behalf,  etc,"  of  the  club.*' 


13.  In  re  Deutsch-AmerikaniBcher  Volka- 
feet-Verein,  200  Pa.  St.  143,  49  Atl.  949. 

14.  In.  re  AmericuB  Club,  6  Fa.  DUt.  780, 
20  Pa.  Co.  Ct.  237;  In  re  South  Fork  Social, 
etc,  Club,  4  Pa.  DiBt.  457. 

Tlie  declued  puTpaMa  have  been  held  too 
indefinite,  in  the  absence  of  further  Bpeciflca- 
tiODs,  when  the;  are  stated  to  be  "  tlie  pro- 
motion of  literature  and  the  cultivation  of 
{riendlj  feelings,"  etc.  (In  re  National  Lit- 
erar7  Aaaoc.,  30  Pa.  St  150)  or  for  "aocial 
onjoyments  "  (/n  re  Xether  Providence  AsBoc., 
2  Pb.  DiBt.  702,  12  Pa.  Co.  Ct.  668;  /n  r^ 
PenD.  Fanner's  Club,  24  Pa.  Co.  Ct.  415; 
In  re  Jacksonian  Club,  11  Pa.  Co.  Ct.  19. 
Bee  aUo  In  re  Burger's  Military  Band  Assoc,. 
1»  Pa.  Co.  Ct.  651). 

Validity  of  chaitei. —  Under  the  Pennsyl- 
vania act  of  1847,  p.  44,  it  was  held  that  the 
court  oould  confer  only  auch  rights  as  by 
eonunon  lav  veie  necessaty  for  the  validity 
of  a  corporate  franchise,  and  that  therefore  a 
provision  in  a  charter  of  a  club  that  its  af- 
lairs  Bhoutd  be  governed  by  the  holders  of  a 
DMJority  of  the  stock  instead  of  by  a  major- 
ity of  the  members  was  invalid.  Com.  ii. 
Conover,  10  Phila.  (Pa.)  55,  30  Leg.  Int. 
(Pa.)  200. 

16.  Dawkins  c.  Antrobus,  17  Ch.  D.  615, 
44  L.  T.  Hep.  N.  8.  567,  29  Wkly.  Eep.  611 
(holding  that  under  a  provision  that  a  gen- 
eral meeting  by  a  certain  majority  and  with 
certain  formalities  might  change  any  of  the 
standinK  rules  affecting  the  general  interests 
of  the  club,  such  meeting  ta&y  pasB  a  rule  pro- 
viding for  the  expulsion  of  a  member,  whose 
conduct  appears  injurious  to  their  best  inter- 
wta) ;  Lambert  v.  Addison,  46  L.  T.  Bep.  K.  S. 
[II.  A] 


20  (holding  that  a  by-law  readmitting  retired 
members  without  entrance  fees  or  other  for- 
malities necessary  to  be  observed  in  the  ad- 


t  ultra 


M). 


16.  Bradbury  v.  Boston  Canoe  Club, 
Mass.  77,  26  N.  E.  132,  Compare  Kirkwan  c. 
Barney,  27  Misc.  (N.  Y.)  IBJ,  57  N.  Y.  SuppL 
812,  holding  that  the  men  authorization  of 
the  board  of  trustees  to  "  determine  all  mat' 
ters  affecting  the  welfare  of  the  club "  anil 
to  "  authorize  and  control  all  expenditurea  " 
does  not  confer  authority  on  such  board  to 
acquire  real  estate  for  the  club  premises. 

It.  De  L'Harmouie  v.  French,  44  Hon 
(N.  Y.)  123,  holding,  however,  that  this  rule 
does  not  apply  to  a  ball  given  by  the  club, 
tickets  for  which  are  sold  to  all  persons,  and 
at  which  wines  and  liquors  are  sold  to  all 
persons  willing  to  pay  therefur.  See,  gen- 
erally, Intdxicatiko  LiquoBS. 

18.  Shea  v.  Quaker  City  Wheelmen,  9  Pa. 
Super.  Ct.  225. 

In  the  BbseDce  of  any  teatrlctiona  on  tlw 
power*  of  the  house  committee  one  who  has 
duly  leased  the  club-house  from  the  officers 
thereof,  for  the  purpoBe  of  maintaining  a  res- 
taurant for  the  exclusive  use  of  the  members 
and  their  guests,  may  recover  for  refresh- 
ments furnished  to  guests  of  the  club,  at  the 
Tcquest  of  members  of  the  house  committee. 
Deller  o.  Staten  Island  Athletic  Club,  9  N.  Y. 
Suppl.  876,  32  N.  Y.  St.  B4. 

10.  Thus  a  tlile  clnb  is  liable  foi  iajiiTT  to 
ontaide  persoDS  resulting  from  target  prac- 
tice on  its  premises.  Simmonds  c  Southern 
KiHe  Club.  6S  La.  Ann.  1114,  27  So.  666. 

iW.  Richardson  r.  Hastings,  7  Beav.  301, 
8  Jut.  72,  13  L.  J.  Ch.  129,  7  Beav.  323,  8 
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B,  Liabilities — 1.  In  Gbhisal.  LUbility  can  be  fastened  upon  individual 
members  of  dubs  oiilj  by  reaaon  of  tlie  acta  of  the  individuals  themselves  or  of 
their  ageata.*'  Hence  if  the  committee  have  no  authority  to  pledge  the  personal 
credit  of  the  memben,^  it  follows  that  some  assent  or  subsequent  appro  ^al  to  a 
traaaactioQ  is  necessary  to  render  one  liable.''  Wliere,  however,  the  members 
expressly  aathorize  aa  officer  to  contract  liabilities,"  or  by  the  articles  of  incorpo- 
ration assume  such  obligation,^  they  are  bound  thereby. 

2.  Fob  Doss  and  ^sassMSHTS.^  Where,  under  the  niles  of  a  club,  the  mem- 
bereliip  of  each  is  to  be  taken  as  continued  unleas  notice  to  the  contrary  be  given, 
s  member  may  be  sued  fur  arrears  of  his  dues,  unless  he  can  prove  that  he  gave 
snch  Dotioe."    It  has  also  been  held  that  a  member  is  liable  tor  liis  dues,  where, 

Jut.  2DT,  13  L.  J.  Ch.  142,  11  But.  IT,  le 
L.  J.  Ch.  322.  S«e  alao  Llovd  v.  Loaring,  6 
V«.  Jr.  773. 

21.  Richmoad  v.  Judy,  6  Mo.  App.  4SS. 

2S.  Wood  V.  FiDch,  2  F.  &  F.  447;  Finn- 
jng  r.  Hector,  2  Gale  180,  e  L.  J.  Exch.  43, 
2  M.  A  W.  172. 

Wheie,  by  the  lulei  of  the  elnb,  all  the  eoa- 
eems  of  the  club,  the  dotoestic  ftud  other  *r- 
Tmagemeats,  end  regulationa  for  ita  estttblish- 
ment  and  management  were  to  be  conducted 
by  »  committee  of  sizteeu  membere,  it  Wfta 
bcld  that  thia  rule  did  not  authoTiM  the  com- 
mittee to  raiae  money  by  debenturea  or  other- 
wJBo  to  pledge  the  credit  of  members.  Mat- 
ter of  St.  Jamea'  Club,  2  De  O.  M.  &  O.  383, 
IS  Jur.  1075,  61  Eng.  Ch.  300,  13  En^.  L.  & 
Eq.    5S9.      Com.'paTt   Park   v.    Bpauldiog,    '" 


N.  Cas.  (N.  Y.)   300]. 

23.  Richmond  c.  Judy,  6  Mo.  App.  466; 
Matter  of  St.  James'  Club,  2  De  O.  M.  jt  G. 
3S3,  16  Jur.  1075,  61  Eng.  Ch.  300,  13  Eng. 
L.  i  Kq.  689 ;  Del&uney  e.  Strickland,  2  Stark. 
416,  SO  Rev.  Rep.  706,  3  £.  C.  L.  470.  And 
•ee  Aikiiu  v.  Dominion  Live  Stock  Abboc.,  17 
Out.  Pr.  303. 

Where  there  U  evidence  of  previana  utent 
to,  and  snbaeqnent  latificatioo  of,  the  act  of 
a  committee  in  obtaining  a  loan,  a  member  is 
liable  to  contribution  to  one  nho  has  paid 
the  amount  owed  by  the  club,  and  the  proceed- 
ings at  the  meeting  at  which  be  was  not 
E resent  are  admissible  in  evidence  against 
im,  in  an  action  brought  to  enforce  such 
contribution.  Uountcasbell  t>.  Barber,  14 
C.  B.  53,  2  C.  L.  H.  60,  23  L.  J.  C.  P.  43,  2 
Wkly.  Rep.  96,  78  E,  C.  L.  63. 

Liens  against  elnba. — If  individual  members 
of  a  committee,  under  proper  authorization 
from  the  club,  raise  money  on  their  individ- 
ual security  far  tumishingi  for  the  club,  they 
have  a  lieu  on  such  improvements  so  added, 
and  the  eourt  will  decree  payment,  and  in  de- 
fault thereof  give  them  liberty  to  iell  the 
property.     Minnitt  p.  Talbot,  1  L.  R.  Ir.  143. 

54.  Ferris  c.  Thaw,  6  Mo.  App.  270.  And 
see  Cockerell  r.  Aucompte,  2  C.  B.  N.  S.  440, 
3  Jur.  N.  S.  844,  28  L.  J.  C.  P.  104,  5  Wkly. 
Rep.  633,  S9  E.  C.  L.  440,  where  it  was  held 
that  under  the  rules  of  the  club  the  secretary 
had  the  authority  to  pledge  the  credit  of  its 
individual  members. 

55.  Nelson  Distilling  Co.  v.  Loe,  47  Mo. 
App.  31. 


B6.  AnthOTit]r  for  oasisanents, —  3y  the 
provision  of  the  deed  of  a  club  of  a  lot  of  its 
grounds  the  grantee  becomes  a  member  of  the 
club,  entitled  to  all  its  privileges  and  subject 
to  its  rules  and  regulations.  The  tiy-lam  of 
the  club  provide  for  two  funds:  One,  the 
"Land  and  Improvement  Fund,"  for  the  pur- 
chase and  maintenance  of  the  grounds  and 
other  DToperty  of  the  association;  the  other, 
into  wnich  all  dues,  membership  fees,  and  as- 
aessments  should  be  paid,  called  the  "  Current 
Expense  Fund,"  to  be  appropriated,  in  the 
flrat  instance,  to  current  expemes,  including 
taxes,  provides  that  any  surplus  remaining 
at  the  end  of  a  year  might  be  turned  into  tbo 
land  and  improvement  fund.  The  by-la wa  , 
further  provided  for  asBessmentB  to  pay  taxes, 
and  authorized  the  managers  from  time  to 
time  to  make  assessments  for  other  purposes 
as  they  should  deem  necessary.  It  was  held 
that  the  provision  .in  the  deed  that  the  lot 
should  be  subject  to  assessment  to  meet  de- 
flciencies  which  might  arise  in  defraying  the 
current  expenses  of  the  club,  when  construed 
with  the  by-laws,  authorized  an  assessment 
not  merely  tor  keeping  up,  but  for  paying  for, 
improvements.  Whiteside  p.-  Noyac  Cottage 
Assoc.,  14a  N.  y.  685,  37  N.  E.  624,  60  N.  Y. 
St.  303.  If,  however,  no  right  or  authority 
to  levy  an  assesHment  ia  given  by  the  stat- 
ute under  which  the  club  is  organized,  and 
the  member  in  no  way  assents  to  the  assess- 
ment, it  cannot  be  enforced  against  him. 
Duluth  Club  p.  MacDonald,  74  Minn.  254,  7« 
N.  W.  1128,  73  Am.  St.  Rep.  344. 

27.  Raggett  c.  Bishop,  2  C.  *  P.  343,  31 
Rei-.  Rep.  668,  12  ^E.  C.  L.  607.  See  also  New 
York  Bldg.  Trades  Club  v.  Eausling,  20  Misc. 
(N.  Y.)  746,  56  N.  Y,  Suppl.  1066,  where  the 
club  officers  having  denied  receiving  defend- 
ant's resignation,  which  he  and  bis  book- 
keeper testided  was  sent,  and  it  appearing 
that  it  was  not  among  the  files  where  all  let- 
ters were  kept,  it  was  held  that  defendant 
was  liable  for  dues  accruing  since  the  alleged 
resignation. 

EstoppeL —  A  subscriber  to  stock  of  an  in- 
corporated driving  club  cannot  avoid  paying 
assessments  pursuant  to  the  terms  of  his  sub- 
scription, because  he  did  not  know  that  all  the 
stodc  hod  not  been  subscribed  or  paid  in, 
where,  after  knowledge  of  all  the  facts  con- 
nected therewith,  be  participated  in  its  par- 
poses,  accepted  membership  tickets  and  badges 
without  paying  a  membership  fee,  but  paid 
annual  dues  only,  and  availed  himself  of  the 
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after  thej  are  due  bnt  before  paymeDt,  the  clTib  becomes  iuBolrent  and  goes  into 
the  hands  of  a  receiver.'" 

C.  Beslgnatlon.  In  the  absence  of  any  mles  to  the  contrary  a  member  of  a 
Tf^nntarj  clnb  or  society  who  hae  paid  his  subscription  for  the  current  year,  and 
is  in  no  other  arrears  to  his  fellow  members,  may  resign  his  membership  at  any 
time  by  commnnicating  snch  intention  to  the  society.  Nor  is  it  necessary  that 
anch  resignation  be  accepted." 

D.  Expulsion  —  1.  Ik  Gemzral.  If  the  ofiense  with  which  the  member  is 
charged  is  not  grave  enough  to  constitute  grounds  for  expulsion  by  a  corporate 
body  at  common  law"  it  is  necessary  that  authority  for  liis  expnlsion  be  expressed 
by  some  provision  of  the  charter." 

2.  Necessity  of  Obsbhvhg  Prbscbjbbd  Pbocsdurb.  In  exercising  the  right  of 
expulsion  it  is  essential  that  the  prescribed  conditions  and  manner  of  procedure 
be  strictly  observed  and  adhered  to." 


N.  V 

28.  pTeedman  v.  Chamberlain,  70  Hun 
(N.  Y.)    103,  24  N.  y.  Suppl.  388,  64  N.  Y. 

2B.  Finch  v.  Oake,  [18961  AO  J.  P.  309,  1 
Ch.  409,  05  L.  J.  Ch.  324,  73  L.  T.  Eep.  N.  S. 
716. 

30.  Com.  c.  Union  League,  135  Pa.  St.  301, 
26  Wkly.  Notei  Cas.  (Pa.)  142,  19  AU.  1030, 
20  Am.  St.  Eep.  870,  8  I<.  K.  A.  19S. 

31.  Evana  v.  Philadelphia  Club,  SO  Fa.  St. 
107,  holding  that  in  absence  of  snch  provision 
in  the  charter  the  expression  of  such  right  in 
the  bf-lawB  will  not  give  the  club  authority 
to  so  proceed.  Compare  Innes  v.  Wylie,  1 
C.  &.  K.  257,  47  E.  C.  L.  257,  where,  in  an  un- 
incorporated club,  it  was  held  that  if  there  ia 
no  property  in  which  the  members  have  a 
joint  interest  a  majority  may  by  resolution 
i«move  any  member,  although  there  be  no 
prorision  therefor  in  the  rules. 

The  by-laws,  when  the  power  to  exp«l  Is 
(Iven  by  charter,  may  properly  pretcribe  the 
causes  tor,  and  the  manner  of  perfecting 
such,  expulsion,  and  a  by'law  ia  valid  which 
gives  the  board  of  directors  the  power  to  ex- 
pel a  member  for  acts  or  conduct  which  they 
may  deem  disorderly  or  injurious  to  the  in- 
tereata  or  hostile  to  the  objects  of  the  "  club," 
with  a  right  of  appeal  to  a  meeting  of  the 
clnb.  Com.  c.  Union  League,  136  Pn.  St.  301, 
26  Wkly.  Kotes  Cas.  (Pa.)  142,  19  Atl.  1030, 
20  Am.  St.  Rep.  8T0,  8  I..  B.  A.  195. 

Sufficient  grounds  for  expulsion. —  Under  s. 
rule  providing  for  the  expulsion  of  members 
"  guilty  of  improper  conduct  calculated  to 
bring  the  society  into  disrepute,"  a  member 
may  be  expelled  on  charges  of  having  received 
an  initiation  fM  from  a  proposed  member, 
and  a  failure  to  return  the  money  to  such 
person  or  to  the  society,  and  on  the  further 
charge  of  taking  and  refusing  to  return  the 
original  roll  of  the  society.  People  v.  St. 
George's  Soc.,  28  Mich.  261.  See  also  People 
V.  ManhatUn  Chess  Club,  23  Misc.  (N.  ¥.) 
600,  62  N.  Y.  Suppl.  726, 

32.  labouchere  r.  WhamclifTe,  13  Ch.  D. 
346,  41  L.  T.  Rep.  N.  S.  638,  3B  Wkfy.  Rep. 
SQT;  Fisher  r.  Eeane,  11  Ch.  D.  353,  49  L.  J. 
Ch.  U,  41  L.  T.  Kep.  N.  S.  336. 

[IV.  B.  2] 


A  bill  of  particnlara  acquainting  defendant 
with  the  nature  of  the  charge  against  him 
is  unnecessary  where  the  matter  iaa  already 
been  freely  discussed  in  the  newspapers  and 
defendant  has  taken  part  therein.  Ouinana 
V.  Sunnyaide  Boating  Co.,  21  Out.  App.  49. 

Manner  of  appointing  Inveitigatii^  com- 
mittee.—  If  the  time  and  manner  of  appoint- 
ing an  investigating  committee  is  made  no 
more  specific  than  t&at  it  shall  be  done  by  the 
"  presiding  officer,"  an  appointment  made  af- 
ter the  adjournment  of  the  meeting  (which 
had  passed  the  resolution  of  reference)  b; 
the  second  vice-president,  who  had  presided  at 
that  meeting,  and  a  subsequent  appointment 
by  the  first  vioe- president  to  the  places  of 
two  who  had  declined  to  act  is  regular.  Peo- 
ple V.  St  Qeorge's  8oc„  28  Mich.  261. 

Notice  to  member. —  While  it  ha^  been  held 
that  no  notice  to  defendant  of  the  intended 
action  is  necessary  in  the  absence  of  a  require- 
ment therefor  (Manning  v.  San  Antonio  Club, 
63  Tex.  166,  61  Am.  Rep,  639.  Contra,  Innea 
v.  Wylie,  1  C.  4  K.  2B7,  47  E.  C.  L.  237  ; 
Fisher  e.  Keane,  11  Ch.  D.  353,  49  L.  J.  Ch. 
11,  41  L.  T.  Rep.  K.  S.  339.  And  see  Cheney 
V.  Ketcham,  7  Ohio  S.  ft  C.  PI.  Dec.  183,  5 
Ohio  N.  F.  139),  yet  if  a  notice  to  him  of  tbe 
intended  action  is  necessary  to  make  the  pro- 
ceeding regular,  he  ia  under  no  legal  obliga- 
tions to  ask  for  a  hearing  in  event  the  con- 
dition is  unobserved  (Loubat  c.  Le  Boy,  40 
Hun  (N.  Y.)  646).  It  has  also  been  held 
that  in  the  absence  of  any  agreement  or  pro- 
vision the  notice  provided  for  must  be  per- 
sonal. People  V.  Hoboken  Turtle  Club,  60 
Hun  (N.Y.)  E76,  U  N.  y.  Suppl.  76,  38  N.  V. 
St.  4,  holding  that  under  a  provision  that  the 
board  of  governors  of  a  club  could  censure, 
suspend,  or  expel  a  member  for  misconduct, 
provided  ten  days'  notice  in  writing  had  been 
given  such  member,  a  notice  sent  by  mail, 
which  in  due  course  would  have  been  deliv- 
ered at  the  member's  address  ten  days  pre- 
vious to  the  proposed  action,  but  which  was 
not  received  by  him  personally  until  nine 
days  previous  thereto,  was  insufficient. 

Notice  to  trnsteei  of  tpecial  meeting. —  A 
written  notice  to  each  member  ol  the  board 
of  trusteea  of  a  club  being  required  in  a  eall 
of  a  special  meeting,  it  waa  held  that  the 
board  had  no  jurisdiction  to  expel  a,  munbar 
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S.  OlomtDS  For  Jodicul  Ihtsrfbbbncb.  The  foundation  for  the  JDnsdictioQ 
"which  a  conrt  exercises  to  prevent  nn  improper  expulsion  of  s  clnb  member  rest- 
ing npoD  the  principle  that  the  member  mav  be  ttiereby  deprived  of  his  right  of 
property  **  bo  jndicial  restraint  will  be  accorded  in  the  absence  of  snch  property 
interest.**  Nor  where  the  rules  or  coDstitutioa  of  a  club  provide  the  manner  of 
expelling  a  member  will  the  court  enjoin  it  from  thns  proceeding,  in  the  absence 
■of  preindice  or  malice." 

£.  Kefnstatement.  One  who  becomes  a  member  of  a  club  will  be  held  to 
liave  known  and  assented  to  the  provisions  or  rules  pertaining  to  rights  and  pow- 
ers of  expulsion,"  and  while  the  fact  that  a  decision  appears  unreasonable  may  be 
taken  as  evidence  of  malice,"  yet  if  the  proceeding  tiaa  been  in  every  respect 
ifi^lar,"  and  it  does  not  appear  that  the  action  has  been  in  fact  capricious  or  with 
ill-will,  the  court  will  not  interfere  with  the  result."  A  writ  of  mandamus  to 
compel  reinstatement  which  does  not  state  facta  to  sliow  that  the  expolsioQ  was 
illeg^  is  demorrable.'* 

V.  OFFICBBS. 

Where  a  committee,  on  behalf  of  themselves  and  their  clnb,  make  a  contract 
with  one  to  provide  them  with  necessaries  for  the  club  they  are  personally  bonnd, 


at  s  specUl  meeting,  if  one  of  the  tnutaes 
had  not  receiTed  written  notice  and  was  not 
present,  although  onlj  a  two-thirds  vote  of 
the  trustees  present  was  required  for  such 
purpose.  People  e.  Qreenwood  lake  Assoc., 
18  N.  Y.  Suppl.  491,  44  N.  Y.  St.  914. 

Xwo-thiida  vote  of  comniittee. —  Where  it 
was  proTided  that  a  member  might  be  ex- 
pelled by  a  two-thirds  vote  of  the  governing 
committee,  and  that  a  majority  of  the  com- 
mittee should  constitute  a  quorum,  a  two- 
thirds  vote  of  a  quorum,  there  being  vacancies 
in  the  committee  at  the  time  the  vote  was 
t«kcn,  is  insufficient.  Loubat  c.  Le  Roj,  40 
Hun  4N.  Y.)  B46  [rwceraing  15  Abb.  N.  Cas. 
<N.  Y.)  IJ. 

33.  Baird  v.  Wells,  44  Ch.  D.  Ml.  69  L.  J. 
Ch.  673,  63  L.  T.  Rep.  N.  S.  312,  39  Wlily. 
Rep.  61.     See  also  Rigby  v.  Connol,  14  Ch.  D. 

34.  Baird  v.  Wells,  44  Ch.  D.  661,  59  L.  J. 
Ch.  673,  63  L.  T.  Rep.  N.  S.  312,  39  Wkly. 
Sep.  61;  Ljttelton  V.  Blackburn,  45  L.  J. 
Ch.  219,  33  L.  T.  Hep.  N.  S.  641. 

85.  Gcbhard  P.  New  York  Club,  21  Abb. 
N.  Cas.  (N.  Y.)  248;  Lambert  e.  Addison,  46 
L.  T.  Hep.  N.  S.  20. 

36.  Com.  V.  Union  Leftgue,  135  Pa.  St.  301, 
26  Wkly.  Notes  Cas.  (Pa.)  142,  18  Atl.  1030, 
20  Am.  St.  Bep.  870,  8  L.  R.  A.  195.  And  see 
Cfaenej  c.  Eetcham,  7  Ohio  S.  ft  C.  PI.  Dec. 
193,  5  Ohio  N.  P.  139;  Raggett  c.  Musgrave, 
2  C.  A  P.  666,  31  Rev.  Rep.  668,  12  E.  C.  L. 
730. 

37.  Dawkins  t>.  Antrobus,  17  Ch.  D.  616,  44 
L.  T.  Rep.  N.  S.  667,  29  Wkly.  Rep.  511. 
And  see  People  C.  Uptown  Assoc.,  9  N.  Y, 
App.  Div.  191,  41  N.  Y.  Suppl.  154,  75  N.  Y. 
St.  61S,  where  the  cause  for  expulsion  being 
inieertain  and  the  charge  indefinite  the  court 
directed  an  alternative  writ  that  the  charge 
against  relator  might  be  made  more  definite. 

(^mctloiu  for  jniy. —  The  question  whether 
the  expelled  member  had  a  reasonable  notice 
to  defend  himself  on  the -charge  of  making  a 


reckless  statement  in  bis  letter,  whether  the 
ehai'ge  was  established  before  the  board,  and 
whether  the  relator  had  a  fair  opportunity  to 
explain  his  defense  should  have  been  submit- 
ted to  the  jury.  People  o.  Uptown  Assoc., 
26  N.  Y.  App.  Div.  297.  4B  N.  Y.  Suppl.  881. 
The  minutes  and  leporta  in  writing  of  the 
committee  is  the  best  evidence  of  what  took 
place  therein,  and  under  a  rule  of  the  club 
that  the  proceedings  of  the  committee  should 
be  strictly  private  it  was  held  that  a  member 
could  not  be  interrogated  as  to  his  reasons  for 
his  vote,  or  as  to  what  he  deemed  proper  and 
sufficient  ground  for  the  expulsion  of  a  mem- 
ber. Loubat  V.  Le  Roy,  65  How.  Pr.  (N.  Y.) 
136. 

38.  It  win  be  presumed  that  if  proceedings 
before  a  committee  appointed  te  investigate 
charges  against  a  member  were  not  regular 
they  would  not  have  been  sanctioned  by  the 
society.  People  f.  St.  George's  Soc.,  2B  Mich. 
261. 

39.  DutWdC  of  Columbia. —  U.  S.  c.  Metro- 
poliUn  Club,  11  App.  Cas.  (D.  C.)   180, 

A'eio  York. —  Loubat  v.  Le  Roy,  15  Abb. 
N.  Cos.  ( N.  Y. )  1  XreneraeA  on  other  grounds 
in  40  Hun  (N.  Y.)  546], 

Penfun/Ivania. —  Com.  c.  Union  League,  136 
Pa.  St.  301,  26  Wkly.  Notes  Cas.  (Pa.)  142, 
le  Atl.  1030,  20  Am.  St.  Rep.  870. 

England. —  Hopkinson  c.  Exeter,  L.  R.  5 
■  Eq.  63,  37  L.  J.  Ch.  173,  18  Wkly.  Rep.  268; 
Hawkins  x>.  Antrobus,  17  Ch.  D.  615,  44  L.  T. 
Rep.  N.  S.  657,  29  Wkly.  Rep.  511  (holding 
that  the  court  will  not  inquire  into  the  cir- 
cumstances further  than  is  necessary  to  sat- 
isfy itself  that  the  proceeding  has  not  been 
mala  fidea)  ;  Lyttclton  o.  Blackburn,  45  L.  J. 
Ch.  219,  33  L.  T.  Rep.  N.  S.  641 ;  Richardson- 
Gardner  V.  Fremantle,  24  L.  T.  Bep.  N.  8.  SI, 
19  Wkly.  Rep.  456. 

Canada.-— Guiuane  c.  Sunnyside  Boating 
Company,  21  Ont.  App.  49. 

40.  People  v.  ColumbU  Club,  16  N.  Y. 
Suppl.  821,  20  N.  Y.  av.  Proo.  319,  the  code 
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and  no  resort  to  the  other  members  need  be  bad."  If,  however,  tlie  conti'aot 
is  made  with  othera  tbaa  the  committee  it  must  be  shown  either  that  the  commit- 
tee were  prirj  to  the  contract  or  that  the  dealings  in  snch  matter  were  in  further- 
ance of  the  common  object  and  pnrpoaee  of  the  club."  Where  a  statute  makea- 
tbe  trustees  of  a  club  liable  for  its  debts  **  a  creditor  need  not  tirst  exhaoet  his- 
remedy  agaioet  the  club  before  proceeding  against  the  trustees.** 

VI.  DISSOLDTIOH. 
For  proper  canse  the  franchise  of  a  club  may  be  forfeited,"  and  where  the 
objects  for  which  a  club  was  formed  are  no  longer  possible  of  attainment,  and 
the  dteeension  of  tlie  parties  has  substantially  dissolved  it,  a  court  of  equity  will 
wind  up  the  affairs  and  order  the  property  sold.**  If,  however,  such  a  conditioa 
of  afiEairs  be  denied,  the  court,  before  final  hearing,  will  only  restrain  the  dispo- 
sition or  encumbrance  of  the  property,*^ 


requiring  the  writ  in  such  esaes  tc  contain  k 
like  statement  of  factj  coDStitutiofj  tbe  griev- 
ance aa  is  contained  in  the  complaint. 

41.  Queenaberry  o.  Cullen,  1  Bro.  P.  C. 
306,  1  Eng.  Reprint  046.  And  see  Harper  o. 
GronTille-Smith,  7  L.  T.  Rep.  N.  S.  284; 
Stansfield  c.  Ridout,  5  L.  T.  Rep.  N.  8.  656; 
Steele  v.  Gourley,  3  U  T.  Rep.  N.  S.  772  [<!(•■ 
tvaguUhmg  Overton  f.  Hewett,  3  L.  T.  Rep. 
N.  S.  247J ;  Thomas  c.  WiUon,  20  U.  C.  Q.  B. 
331  [oiled  in  Aikins  v.  Dominion  Live  Stock 
Absoc.,  17  Ont.  Pr.  303]. 

42.  Todd  c.  Emily,  7  M.  4  W.  427,  10  L.  J. 
£q.  161  [cited  in  Ebbinghouaen  v.  Worth  Club, 
4  Abb.  N.  Cas.  (N.  Y.)  300,  306]. 

The  question  foi  the  jacy  in  an  action 
against  the  committee  on  such  state  of  facts 
is  not  whether  defendants  by  their  course  of 
dealing  had  held  themselvea  out  aa  peraonally 
responaible  to  plaintifT,  but  whether  they  had 
authorized  the  making-  of  the  contract  in  the 
ordering  of  the  wine.  Todd  u.  Emly,  8 
M,  k  W.  506,  10  L.  J.  Eq.  262. 

43.  Ccnatniction  of  statute. —  The  atatute 
under  which  many  of  the  clubs  in  the  state  of 
New  York  are  incorporated  is  that  of  1805, 
c,  368,  i  7,  which  provides  that  "  the  trustees 
of  any  company  or  corporation,  organized  un- 
der the  provisions  of  this  act,  shall  be  jointly 
and  aeverally  liable  for  all  debts  due  from 
aaid  company  or  corporation,  contracted  while 
they  are  trustees,  provided  said  debts  are  pay- 
able withi[i  one  year  from  the  time  they  shall 
have  been  contracted,  and  provided  a  suit  for 
the  collection  of  the  same  ahall  be  brought 
within  one  year  after  the  debt  shall  become 
due  and  payable."  This  statute  is  construed 
to  mean  that  the  suit  to  collect  auch  debt 
must  be  brought  against  the  trustees  within 
the  prescribed  time,  and  not  a  suit  against 
the  club  within  such  time.  Hall  c.  Si^el,  7 
Lana.    (N,   Y.)    206. 

44.  Robinson  v.  Fay,  19  N.  Y.  Suppl,  120, 
46  N.  Y.  St.  36e,  holding  further  that  the  fact 
that  the  creditor  has  brought  an  action  to  en- 
force a  mechanic's  lien  against  the  club  would 
not  affect  his  right  to  enforce  a  claim  against 
the  trustees,  under  their  statutory  liability. 

The  president  of  a  dub,  if  he  is  not  also  a 
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trustee,  b  not  individually  liable,  although 
the  debt  be  incurred  by  him  as  presidoit. 
Sieger  C.  Culyer,  2  Abb.  K.  Cas.  (N.  Y.) 
347. 

A  treaaniei  of  a  committee  of  a  society 
which  has  two  factions,  who  collects  money  in 
his  official  capacity  and  pays  it  over  to  the- 
treasurer  elected  by  tbe  faction  which  was  in. 
tbe  wrong,  ia  not  liable  for  oonverBion.  Beg- 
gar Studenta'  Pleasure  8oc.  n.  Eiebel,  2fr 
Misc.  (N.  Y-t  177,  54  N.  Y.  Suppl.  128. 

A  menber  of  a  dnb  wbo  assumes  a  fldn- 
daiy  or  confidential  relation  to  the  dub,  by 
becoming  a  member  of  a  purchasing  commit- 
tee, cannot,  in  the  exercise  of  hia  duty,  re- 
serve a  benefit  to  himself  or  to  the  firm  of 
which  he  ia  a  member.  By  accepting  such  re- 
lationship the  club  becomes  entitled,  as  against 
the  partnership,  to  a  commission  allowed  1^ 
the  vendor.  Redhead  v.  Parkway  Driving' 
Club,  148  N.  Y,  471,  42  N.  E.  1047  \affiming 
1  Misc.  (N.  Y.)  27S,  27  N.  Y.  Suppl.  887,  58- 
N.  Y.  St.  534]. 

46.  The  nnlawfnl  sale  of  intozicatiiis, 
liquors  by  an  incorporated  club  constitutes 
caus^for  annulment  of  its  charter  and  the- 
forft^.ture  of  its  franchises.  State  e.  E^ton 
Social,  etc..  Club,  73  Md.  07,  20  Atl.  783,  1» 
L.  R.  A.  64;  SUte  o.  Bacon  Club,  44  Mo.  App, 


306. 

Application  of  atatatoty  method  for  dis- 
solving corporation. —  It  has  been  held  that 
N.  Y.  Code  Civ.  Proc.  c.  17,  tit.  11,  providing- 
for  and  regulating  prooeedinga  for  the  disso- 
lution of  corporations,  doea  not  apply  to  a  so- 
cial club  organized  as  a  corporation,  /n  rs- 
Livingaton  Sportsmen's  Assoc.,  2  N.  Y.  Suppl. 
63,  15  N.  Y.  Civ.  Proc.  215  [mfin^  Matter  of 
St.  James'  Club,  £  De  G.  M.  A  G.  383,  16  Jur. 
1075,  51  Eng.  Ch.  300,  13  L.  &  Eq^.  Rep.  58»J, 
which  held  further  that,  conceding  the  ap- 
plication of  tJie  statute,  it  would  be  necesaaiy 
to  show  in  compliance  therein  that  tbe  dub 
either  was  insolvent,  or  that  dissolution  would 
be  for  the  interest  of  the  stock-holders,  aod 
not  injurious  to  public  interests. 
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CLYPEOS  or  GLIPKUS.  In  old  EngliBh  lav,  a  shield ;  <  metaphorically  one  of 
a  nohle  family.* 

Co.  This,  an  old  form  of  ceo;*  an  abbreviation  of  company*  and  of 
connty;'  &  pretiz  as  in  co-nne,  ooseoant,  co-tangeni,^  etc.,  meaning  tine, 
tecatU,  tangent,  etc.,  of  the  complement;*  a  prefix  to  word^  meaning  "with" 
or  "in  conjunction"  or  "joiot";^  for  example,  co-ad mlniatrator,'  co-agent,* 
CD^ppellant.'"  co-appellee,"  co-conspirator,'*  co-defendant,"  co-employee," 
co-execntor,'*  co-heir,'*  co-insurer,"  co-laborer,'*  co-maker,'*  oo-mate,*'  co-oblieor,** 
co-partner,"  co-reapondont,"  oo-pl^ntiff,*'  oo-salvor,"  co-servant,**  co-stipulator, 
cosurety,*'  co-tenant,"  co-treepaeeer,"  co-trostee,"'  co-worker,  etc. ;  the  cLemical 
symbol  for  cobalt." 

C.  0.  The  abbreviation  of  *'  care  of,"  common  in  addressing  letters,  etc.,. 
often  written  c/o-" 

Coach.**  a  convenience  well  known;"  a  kind  of  carriage,  and  b  distin- 
gnished  from  other  vehicles  chiefly  as  beiog  a  covered  box,  hung  on  leathers, 
with  foqr  wheels." 

COADJUTOB.  A  fellow-helper  or  aaaiBtant;"  a  helper  or  ally;"  particularly- 
applied  to  one  appointed  to  aEsist  a  bishop,  being  grown  old  and  infirm  bo  as  not 
to  oe  able  to  perform  his  datiee.°*    Also  an  overseer  (coadjntor  of  an  executor) 


I.  BlMk  L.  Diet. 
8.  Jacob  L.  Diet 

CiTpd  piOBttAtl,  noble  familieB  extinct. 
B]«ck  h.  Dirt.!  Jacob  L.  Diet. 

a.  BuTTill  U  Dirt. 

Co  eat  k  uviei, —  tbia  ia  to  wit.  BnrriU  L. 
Dirt. 

4.  Anderaon  L.  Diet.  As  Smith,  Brown 
A  Co.  Centmj  Dirt.  And  tee  Montgomery  v. 
CroMthnait,  00  Ala.  663,  B  So.  4S8,  24  Am. 
St.  B^.  832,  IS  L.  a.  A.  140. 

5.  Anilerwin  L.  Diet.  As  Oruige  Co.,  New 
York,     Oentuij  Diet. 

e.  Centurjr  Dirt. 
7.  Black  L.  Diet. 
&  See  ExECUTOBS  . 
0,  See  Pbincifai.  , 
10.  See  Appkai.  a.k 

II.  See  Appeial  a} 
IS.  See  CoKSPiBACT. 
13.  See  Pabites. 

14>  See  Uasikb  and  Sebvaot. 

15.  See  ExxccTOBS  and  ADUnlSTBAIoBa. 

16.  See  Descent  ako  DiBtBisDTiofl. 

17.  See  Iksurahce. 

18.  See  Mabt^  akd  Sebvakt. 

19.  See  CouuxBCiAi.  Papeb. 
SO.  Bee  Sbakkn. 

81.  See  COKTKACTS. 


m   AolCNIBTBAIOBa. 

LHD  Agent. 


S3.  See  Afpeai.  and  Ebhob. 

a4>  See  PABTiEfl. 

as.  See  Saltaoe. 

30.  See  Mabteb  and  Sebvabt. 

27.  See  Pbincipai.  and  StTBETT, 

28.  See  Joist     Tekakct;     Tmiarot     nr 

CSMKOX. 

29.  See  Trxspasb. 

30.  See  Tbusts. 

31.  Centui;  Diet. 
S2.  Century  Diet. 

33.  Coach  ia  a  generic  teim  and  includes 
mail  coach,  stage  coach,  and  oumibui.  Cin- 
cinnati, etc.,  Turnpike  Co.  o.  Neil,  9  Ohio 
II,  12  [citing  Encjelopedia  Amerleaiui'271, 
272,  tit.  coach;  Johnson  Diet.]. 


A  nail  coach  is  a  "  coach  that  carries  th* 
mail."  Johnson  Diet,  [quoted  in  Cincinnati, 
etc.,  Turnpike  Co.  v.  Neil,  0  Ohio  11,  12]. 

A  atage  coach  b  "  a  coach  that  regularly 
earriee  passengers  from  town  to  town."  John- 
son Diet.  Iquoted  in  Cincinnati,  etc..  Turn- 
pike Co.  V.  Neil,  0  Ohio  11,  12]. 

A  half  coach  with  four  wheels  used  for 
convenience  and  pleasure  is  called  a  chariot. 
Johnson  Dirt,  [cited  in  Cincinnati,  etc..  Turn- 
pike Co.  e.  Neil,  9  Ohio  11,  12]. 

34.  Jacob  Ii.  Diet. 

35.  Cincinnati,  etc.,  Turnpike  Co.  c  Neil, 
9  Ohio  11,  12.  See  Frost  v.  Williams,  7 
A.  4  E.  773,  34  E.  C.  L.  405,  for  the  meaning 
of  the  term  "  coach  "  as  used  in  the  English, 
statutes   regulating   hacknc}'- coach   stands. 

Is  constniiiig  Haia.  Stat.  (1804),  c.  iij, 
defining  the  powers  and  duties  of  turnpike 
corporations  and. providing  that  a  certain  toll 
shall  be  paid  "  for  each  coach,  chariot,  phae- 
ton, or  other  four-wheel  spring  carriage,  tho 
court  held  that  the  term  coach  was  not  con- 
trolled by  the  words  "  other  four  wheel  car- 
riage "  and  that  a  stage-carriage,  the  bod;  of 
which  was  sustained  on  thorough- braces  at- 
tached to  four  braced  iron  jacks,  was  a  coach 
within  the  provision  of  the  statute.  Housa- 
tonjo  River  Turnpike  Corp.  v.  Frink,  16  Pick. 
(Mass.)   443. 

The  common  use  of  the  words  "car"  and 
"  coach,"  ID  reference  to  railroad  passenger 
cars,  would  seem  to  indicate  that  there  is  no 
such  generic  difference  between  the  word 
"  car  "  and  the  word  "  coach,"  as  applied  to 
vehicles  devoted  to  the  carriage  of  passengers, 
as  to  make  it  impossible  to  use  the  words  in- 
terchangeably. New  York  e.  Third-Ave.  B. 
Co,,  1  N.  Y.  Suppl.  397,  16  N.  Y.  St.  122. 

36.  Jacob  L.  Diet. 

37.  Black  L.  Diet. 

38.  Jacob  L.  Diet. 

Coadjutor  bishop  is  one  who  Le  a[^inted 
to  perform  the  functiona  of  a  regular  bishop 
who  is  old  end  inflrm.  Oleott  v.  Oabert,  8S 
Tei.  121,  126,  23  S.  W.  98S. 
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COADJUTOR— COAST 


and  one  who  disseisee  a  person  of  land  not  to  his  own  nee,  bnt  to  that  of 
another." 

CO-ADMIHISTBATOR.  One  who  is  a  joint  admlQietrator  with  one  or  more 
others.*    (See,  generally,  ExKorroM  and  Adhisibtbatoies.) 

COADDNATIO.     A  uniting  or  combining  together  of  persons ;  a  conspiracy.^ 

COAL.  A  Bolid  and  more  or  less  distinctly  stratified  mineral,  varying  in  color 
from  dark  brown  to  black,  brittle,  oombnatible,  and  used  as  a  f ael,  not  fusible 
without  decomposition,  and  very  insoluble.**  (See,  generally,  Mines  amd 
Minsk  A  LB.) 

Coalition.  Id  French  law,  an  unlawful  agreement  among  several  persona 
not  to  do  a  thing  except  on  some  conditions  agreed  upon ;  partdcnlarly,  indnstriAl 
combinations,  strikes,  etc. ;  ft  conspiracy.**    (^e,  generally,  Consfibact.) 

COAL-mNE.     A. mine  or  pit  from  which  coal  is  obtained.**    (See,  generally, 

MiNEB  AND  MiNEKALS.) 

COAL  NOTE.  A  species  of  promissory  note,  formerly  in  use  in  the  part  of 
London,  containing  the  phrase  "value  received  in  oculs."*'  (St»e,  generally, 
CoMURBciAL  Paper.) 

COAL  OIL.  Pbtsoleuu,**  a.  v.  (Coal  Oil :  Inspection,  see  iHSPSonoN.  Min- 
ing, see  Mimes  and  MinebauT) 

Coal  PBIVILEOES.  The  right  of  mining  and  taking  out  all  the  coal  lyin^ 
under  a  certain  pi«ce  of  ground,  or  a  given  number  of  acres,  either  at  a  specified 
rate  per  bushel,  or  so  much  by  the  acre." 

CO-ASSIQNEE.  One  of  two  or  more  assignees  of  the  same  subject-matter.** 
(See,  generally,  Absionhxnts.) 

Coast.  As  a  noun,  tbe  shore ; "  the  seaboard  of  a  country ;  "*  tlie  sea-shore ; " 
the  edge  or  mai^in  of  a  country  bounding  on  the  sea;'"  the  contact  of  the  main- 
land with  the  main-sea,  where  no  bay  intervenes,  and  with  the  Utter,  wherever  it 
exists.'*    As  a  verb,  the  term  may  be  defined  as  meaning  to  navigate  along  the 


39.  BUck  L.  Diet. 

40.  Black  L.  Diet. 
4:.  Black  L.  Diet. 

Distinpiiiked  from  othn  tenna. —  Ooadu- 
Dotio  ia  a  uniting  of  themtelves  together,  oon- 
fwd^ratio  is  a  combination  ftmongat  them, 
and  falia  alligaatia  is  a  faUe  binding  each  to 
the  other,  hj  bond  or  promise,  to  execute  some 
unlawful  act.  Foulteren'  Case,  9  Coke  S5b, 
Mb. 

42.  Century  Diet. 

"  Coala,"  as  nied  in  n  Eagliili  aUtate,  baa 
been  held  not  to  include  patent  fuel.  London 
p.  Parkinson,  10  C.  B.  228,  70  E.  C.  L.  228. 
But  compare  Howard  v.  Great  Western  Ins. 
Co.,  109  Mass.  3S4,  38fl,  where  the  court  de- 
-cHned  to  instruct  the  jury  according  to  the 
plaintiff's  request,  that  whether  "coal,"  as* 
used  in  the  policy,  includes  "  patent  fuel," 
or  whether  patent  fuel  and  coal  are  tbe  same 
or  different  articles,  is  to  be  determined  un- 
der this  policj>  by  the  usage  at  tbe  port  of 
lading,  namely,  Cardiff. 

43.  Black  L.  Diet. 

44.  Century  Diet. 

The  term  "  mine  "  when  applied  to  coal  is 
equivalent  to  a  worked  vein,  for  t^  woiking 
a  rein  it  becomes  a  mine.  Springside  Coal 
Min.  Co.  D.  Grogan,  63  111.  App.  60,  65  [^uot- 
ing  Westmoreland  Coal  Co.'b  Appeal,  85  Pa. 
St.  344]. 

A  team  of  coal  unopened  is  not  a  coal  mine. 
Springside  Coal  Min.  Co.  c.  Grogan,  63  111. 
App.  60,  66  [quoting  Ajtbey  v.  Ballard,  2  Min- 
ing Kep.  291], 


A  coal  mine  is  an  Improvement  on  Und 
within  the  meaning  of  Ala.  Civ.  Code  (18B6), 

I  3018,  relating  to  mechanics'  liens.  New 
York  Cent.  Trust  Co.  v.  Sheffield,  etc..  Coal, 
etc.,  R.  Co.,  42  Fed.  106,  110,  9  L.  R.  A.  67. 

40.  Black  L.   Diet.     By  3   Geo.   II,   c.  26, 

II  7,  8,  these  were  to  be  protected  and  noted 
as  inland  bills  of  exchange.  But  this  wae  re- 
pealed by  47  Geo.  Ill,  sess.  2,  c.  68,  |  E8. 

46.  Century  Diet. 

47.  Petereon  t>.  Kier,  2  Pittafa.   (Fa.)    191, 

^.  BUck  L.  Diet. 

49.  Harlan,  etc.,  Co.  v.  Psschall,  S  Del.  Cb. 
435,  463;  U.  S.  v.  William  Pope,  Newb.  Adm. 
256,  269,  28  Fed.  Caa.  No.  16,703;  U.  S.  e. 
Tbe  James  Morrison,  Newb.  Adm.  241,  253, 
26  Fed.  Cas.  No.  15,466,  4  N.  Y.  Leg.  Obs.  333, 
6  Pa.  L.  J.  132. 

60.  Bavesies  t>.  U.  8.,  35  Fed.  917,  919. 

fil.  Bavesies  f/.  V.  S.,  3S  Fed.  B17,  919. 

52.  Black  L.  Diet. 

53.  Hamilton  v.  Menifee,  11  Tex.  718,  751. 
Ttao  tenn  coast  undoubtedly  raggesta  to 

the  mind  the  place  of  meeting  between  the 
main-land  and  the  water  of  the  sea,  where  no 
bay  interrenes ;  but  it  does  not  ao  readily  sug- 
gest also  the  shores  of  the  bays.  It  is  rather 
by  a  process  of  reasoning  than  suggestioo, 
that  it  is  made  to  comprehend  the  ^ores  of 
the  ocean,  ind  of  the  bays,  as  one  unbroken 
line.  But  whether  the  laws  on  the  subject 
should  have  been  construed  to  include,  ur 
otherwise,  the  shores  of  the  bays,  as  a  part 
of  the  eoaat,  can  scarcely  be  regarded  as  dow 
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shore:**  to  slide  or  a  eled  down  a  hill  or  incline  covered  with  auow  or  ice.** 
(See  CoABTiNo.) 

COASTBB.     A  CoABTTso  Vkssel,"  q.  v. 

Coasting.  Sailioz  along  the  coast  from  port  to  port  in  the  same  conatry  for 
parpoees  of  trade  ;*'  eliding  on  a  sled  down  an  incline  covered  with  snow  or  ice." 
upcasting:  On  Highway,  see Mdnioifal  Co&pokations;  Stbsbts  ahd  Hiohwatb. 
Trade,  see  Coabtino  Tbadb.     Veaeel,  aee  Coabtino  Vkssbi-) 

Coasting  trade."  The  trade  along  the  shore;"  commercial  intercourse 
carried  on  between  different  districtA  in  different  states,  between  different  dietricta 
in  the  same  state,  and  between  different  places  in  t!ie  same  district,  on  the  sea 
coast  or  on  a  navigable  river.*'  The  coasting  trade  is  detined  by  etatato  to  be  a 
trade  by  sea."    (^e  Coastwibb  Tbade.) 

Coasting  vessel,  a  vessel  plying  exclasively  between  domestic  ports,  and 
nsnally  one  engaged  in  domestic  trade  as  distinguished  from  a  vessel  engaged  in 
the  foreign  tra^e  or  plying  between  a  port  of  the  United  States  and  a  port  of  a 
foreign  conntry  ;"  a  vessel  performing  a  voyag»  coast-wise  from  state  to  state,  or 
between  different  places  in  the  same  district  on  a  navigable  river."  (See,  gener- 
ally. Navigable  W  atebb  ;  Shifpino.) 

Coast  waters.  Harbors  and  other  waters  npon  the  coast  communicating 
directly  witii  the  ocean ; "  not  merely  the  waters  that  face  the  open  sea,  but  the 
bays,  the  passages,  the  inlets,  and  the  sounds  formed  by  the  islands  that  skirt  the 
coast."     (See,  generally,  Navioablb  Watees.) 


An  open  question.     Hamilton  v.  Uenifee,   II 
Tei.  719,  7fll. 

Sboala  coreied  witk  water  are  not  part  of 
the  coast  or  shore.  Soult  v.  L'Africaine,  Bee 
Adm.  204,  22  Fed.  Cue.  No.  13,179. 

54.  U.  S.  B.  The  William  Pope,  Newb.  Adm. 
SSe.  2S9,  28  Fed.  Caa.  No.  16,703;  U.  S.  o. 
The  James  Morriaon,  Newb.  Adm.  241,  2S3, 
26  Fed.  Caa.  No.  15,485,  4  N.  Y.  Iw.  Ob*. 
333,  6  Pa.  L.  J.  132. 

55.  Century  Diet. 

66.  Belden  v.  Chase,  160  U.  S.  074,  806,  14 
S.  Ct.  264,  37  L.  ed.  1218. 

57.  Century  Diet. 

68.  Century  Diet.  And  eee  Eutchiuton  v. 
Concord,  41  Vt.  271,  9B  Am.  Dec.  684. 

fiO.  "  '  The  coasting  trade  '  is  a  term  well 
understood.  The  law  has  defined  it,  and  all 
Jcaow  its  meaning  perfectly.  The  act  de- 
scribes with  great  minuteaees  the  varioua  op- 
erations of  a  reHsel  engaged  in  it,  and  it  can- 
not, we  think,  he  doubted  that  a  voyage  from 
New  Jersev  to  New  York  is  one  of  these  oper- 
ations." Per  Manhall,  C.  J.,  in  Gibbons  v. 
Ogden.  9  Wheat.  (U.  S.)  1,  214,  6  L.  ed.  23 
{quoted  in  North  River  Steamboat  Co.  v.  Liv- 
ingston, 3  Cow.  (N.  Y.)  713,  747;  Ravesies  v. 
U.  S.,  37  Fed.  447]. 

The  term  "  plying  caaatwise,"  in  this  con- 
iwction,  sad  the  "  coaitLDs-trade,"  have  a  set- 
tled meaning.  They  were  intended  to  indi- 
cate Teasels  engaged  in  the  domestic  trade,  or 
plying  between  port  and  port  in  the  United 
States,  as  coatradistingulsbed  from  those  ves- 
sels  engaged  in  the  foreign  trade,  or  plying 
between  a  port  of  the  United  States  and  a 
port  of  a  foreign  country.  San  Francisco  v. 
California  SUam  Nav.  Co.,  10  Cal.  604,  608. 

60-  U.  S.  c.  The  William  Pope.  Newb.  Adm. 
2&C,  259,  28  Fed.  Caa.  No.  16,703;  U.  S.  «- 
Tha  Jaiaea  Uorrison,  Newb.  Adm.  241,  253,  26 


Fed.  Cas.  No.  16,465,  4  N.  Y.  Leg.  Obs.  333, 
6  Pa.  L.  J.  132. 

61.  North  RiTcr  Steamboat  Co.  v.  Living- 
Bton,  3  Cow.  (N.  Y.)  713,  747  [quoted  in  San 
Francisco  t>.  California  Steam  Nav.  Co.,  10 
Cal.  604,  BOS;  Ravesies  v.  U.  8.,  37  Fed. 
447]. 

^.  American  Transp.  Co.  v.  Moore,  6  Mich. 
368,  38S,  where  it  is  said  that  the  term  "  em- 
braces now,  as  we  have  seen,  much  business 
that,  before  the  new  laws,  was  actually  for- 
eign in  legal  contemplation.  In  the  United 
States  it  is  equally  regarded  as  an  external 
sea-going  trade,  and  this  not  only  by  acts  of 
congress,  but  by  courts,  and  is  classed  sepa- 
rately from  all  internal  commerce." 

63.  Belden  c.  Chase,  IfiO  U.  S.  674,  696,  14 
S.  Ct.  264,  37  L.  ed.  1218  [citing  Gibbons  V. 
Ogden,  0  Wheat.  {U.  S.)   1,  8  L.  ed.  23]. 

64.  Walker  v.  Blackwell,  1  Wend.  (N.  Y.) 
667,  660  Idiatinguithing  Birkbeck  v.  Hoboken 
Horse  Ferry  Boats,  17  Johns.  (N.  Y.)  64]. 
See  also  San  Francisco  v.  California  Steam 
NaT.  Co.,  10  Cal.  604,  507 ;  Chase  v.  Belden, 
104  N.  Y.  86,  S  N.  E.  852. 

65.  The  Victory,  68  Fed.  306,  397,  26  U.  S. 
App.  271,  15  C.  C.  A.  490. 

66.  The  Garden  City,  26  Fed.  766,  773. 

"  It  may  not  be  practicable  to  define  with 
precision  the  meaning  of  the'  [  ~ 


■    but, 


I   far   t 


thU  < 


cerned,  I  hold  that  it  embraces  all  waters 
opening  directly  or  indirectly  into  the  ocean, 
and  navigable  by  shipe,  foreign  or  domestic, 
coming  in  from  the  ocean,  or  draft  as  great 
as  ia  drawn  by  the  larger  ships  which  tra- 
verse the  open  seas.  I  hold  that  all  tide 
waters,  navigable  from  the  ocean,  with  navi- 
gable depth  for  ocean  craft,  are  '  coast  waters,' 
in  the  meaning  of  article  £1."  The  Tictoi?, 
63  Fed.  631,  636. 
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Coastwise.    By  way  of  the  CoA9r,  q.  v. ;  alonf;  shore." 

COASTWISE  TRADE.  CoASTiNo  Tbads,*"  q.  v. ;  trade  or  iDtereonrae  carrie<) 
on  by  sea  between  two  ports  or  places  belonging  to  tlie  same  conntry.** 

Cobble,  a  stone  roooded  by  the  action  of  water,  and  'of  a  size  snitable  for 
use  in  paving.™ 

Cobblestone.  A  cobble  or  roonded  stone ;  especially,  such  a  stone  used  in 
paving." 

COCKET.  In  English  law,  a  seal  belonging  to  the  cnstom-honse,  or  rather  a- 
scroll  of  parchment,  sealed  and  delivered  by  the  officers  of  the  cnstom-honse  to 
merchants,  as  a  warrant  that  their  merchandises  are  entered ;  likewise  a  sort  of 
measare." 

Cock-fighting.  j\.  criminal  ofiense ; '"  a  game  in  the  sense  that  it  is  an 
amnseinent,  diversion,  or  sport ;  yet  not  sach  a  game  as  is  commonly  nnderBtood 
may  be  "  played  at."  '*  (Cock-fighting :  As  Breach  of  the  Peace,  aee  Bbeaob  or 
THE  PBA.OE.     Aa  Crnelty  to  Animals,  see  Akiuals.) 

Cockpit,  a  name  which  need  to  be  given  to  the  indicia!  committee  of  the 
privy  council,  the  council-room  being  built  on  the  old  cockpit  of  Whitehall  Flace.^ 

C.  0.  D.  The  initials,  and  so  understood,  of  the  words  "collect  on  delivery."" 
These  initials  have  acquired  a  fixed  and  determinate  meaning  which  courts  imd 
juries  may  recognize  from  their  general  information."    (^^  generally,  Cabriebs.) 

IlUnoii. —  AnwTlcan  HerehAnts'  Union  Ki- 
pres8  Co.  c.  Scbier,  56  111.  140. 

Indiana. —  U.  8.  Szpreu  Co.  v.  Eeder,  S» 
Ind.  6E3. 

Maine. —  Stat«  v.  IntoxicdtiiU'  Ltqnon,  7S 
Me.  27S. 

Miekigaa. —  Baue  v.  American  Expresa  Co., 
94  Mieh.  133,  63  N.  W.  918,  34  Am.  St.  Bcp. 
328, 

Xev)  York. — Collendcr  v.  Dinsmore,  65  H.  Y. 
200,  £01,  14  Am.  Rep.  224;  Gibson  c.  Jimti- 
icau  Merchauta'  Union  Express  Co.,  1  Him 
(N.  Y.)  387. 

Vermont.—  Btate  v.  OTiJeil,  68  Vt.  1«,  i 
Atl.  see,  66  Am.  Kep.  667. 

See  also,  generally,  Cabkiiss. 

Oi  more  fully  stated,  "C.  O.  D."  mcsis 
"  deliver  upon  payment  of  the  charges  due  tin 
seller  for  the  price,  and  the  carrier  for  tbe 
carriage,  of  the  goods."  State  v.  Intoxicating 
Liquors,  73  Me.  278,  279. 

Those  lettns  mean  the  valne  tn  price  of  tlie 
package,  and  which,  as  marked  on  the  pack- 
age, will  be  collected  on  delivery,  and  tram- 
mitted  to  the  consignor,  who  has  sold  it. 
Those  letters  liave  nothing  to  do  with  tbe 
tranaportation  charges  upon  a  paekiigE. 
American  Merchants*  Union  Express  Co.  t, 
Schier,  5S  111.  140,  148  [oiling  American  Ex- 
press Co.  f.  Lesem,  39  111,  312]. 

77.  State  v.  Intoxicating  Liquors,  7S  He, 
278,  278.  Compare  McNichol  v.  Padflc  Ex- 
press Co.,  12  Mo.  App,  401,  406,  where  it  is 
said:  "It  is  argued  for  the  defendant  that 
the  expression  in  this  letter,  '  a  C,  0.  D.,'  re- 
fers to  tbe  bill  which  was  sent  on  June  2gtb, 
and  not  to  the  package  which  was  sent  oft 
June  26th.  We  do  not  think  so ;  but  w«  d» 
not  know  that  the  meaning  of  the  abbrevia- 
tion '  C.  0.  D.*  as  used  by  expressmen,  is  suf- 
ficiently a  matter  of  common  knowledge  that 
the  circuit  court  could  take  judicial  notice  of 
it ;  but  it  would  be  for  the  jury  to  say  whether 
it  referred  to  tbe  package,  or  to  the  bill,  or  to 


67.  Ravesies  v.  V.  S.,  36  Fed.  017,  919 
[citing  U.  8,  v.  The  William  Pope,  Newb, 
Adm.  2S6.  28  Fed.  Caa.  No.  16,703;  U.  S.  v. 
The  James  Morrison,  Newb.  Adm.  241,  2S 
Fed.  Cas.  No.  16,466,  4  N.  Y.  Leg.  Oba.  333, 
6  Pa.  L.  J.  132], 

68.  Synonymous  with  "coasting  trade." — 
The  district  judge  held,  and  gave  judgment 
accordingly,  that  "  coastwise  trade  "  means 
trade  or  intercourse  carried  on  by  sea  be- 
tween two  ports  or  places  belonging  to  the 
same  country,  and  does  not  include  trade  car- 
ried on  on  the  navigable  rivers.  I  am  In- 
clined to  the  opinion  that  this  interpretation 
is  too  narrow.  In  the  statutes  of  the  United 
States  relating  to  commerce,  navigation,  and 
revenue,  the  words  "  coasting  trade "  and 
"  coastwise  trade "  are  used  synonymously. 
RavesicFi  v.  U.  S.,  37  Fed,  447. 

80.  Ravesies  v.  U,  S.,  35  Fed.  917,  flI9, 
where  it  is  also  said:  "'Coastwise  trade' 
may  be  a  part  of  the  commerce  among  tbe  sev- 
eral states,  but  commerce  among  the  several 
states  is  not  necessarily  '  coastwise  trade,' " 
See  also  U.  S.  p.  Patten.  Holmes  (U.  S.)  421, 
27  Fed.  Caa.  No.  1(1,007,  where  it  was  said: 
"The  term  'coastwise  trade,'  as  used  in  {the 
statute],  does  not  include  trade  between  the 
Atlantic  and  Pacific  ports  of  the  United 
SUtes." 

70.  Century  Diet,  [quoted  in  Doyle  c.  New 
York,  68  N,  Y,App.  Div,  688,  691,  69  N.  Y. 
Suppl.  120]. 

71.  Century  Diet,  {quoted  in  Doyle  v.  New 
York,  B8  N.  Y.  App.  Div.  688,  501,  69  N.  Y. 
Suppl.  120]. 

72.  Black  L.  Diet,  lotting  Fleta,  lib.  2, 
c.  ix]. 

73.  Wharton  L,  Lex. 

74.  State  v.  Williams,  36  Ho.  App.  641, 
649. 

76.  Black  L.  Diet. 

76.  American  Express  Co.  v.  Lesem,  39  111. 
312,  333,    And  see  the  following  cases: 
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Code,  a  genenl  collection  or  compilation  of  laws  by  public  antliority ;"  ft 
sjBtem  of  law ;  a  evstetnatiu  and  complete  body  of  law,"  ench  as  a  ciril  code,*"  a 
«ode  of  civil  procedure,"  a  code  of  procednre,"*  a  criminal  code,"  a  code  of  crim- 
inal procedure,"  a  penal  code,"  a  political  code,"  a  probate  code,"  etc. ;  also  such 
as  Codt  Oivil^  Code  de  CoTnmerce^  Code  de  Procedure  Civil,  Code  d'Instruo- 
Hon  CrimineUe^^  Code  of  Jastinian,"*  Code  Napoleon  or  Code  of  Napoleon," 


botb,  ud  whether  this  letter  waa  an  ftdmia- 
aion  of  the  tact  that  both  the  package  and 
the  bill  were  in  the  hands  of  the  defendant's 
sgent  at  Denver,  on  the  0th  of  Jul^.  This 
question  the  court  could  not  undertake  to  de- 
cide for  the  jury." 

"CO.  D."  meaoa  collect  of  tba  conaignM 
«in  delivery,  "  and  this  is  the  experience  of 
the  whole  busineu  commuDitf  in  employing 
anch  an  a|;encj."  American  Express  Co.  v. 
Xesem,  39  IIL  312,  333. 

The  Icttera  "C.  0.  D.,"  followed  by  an 
JUDOtlnt  in  doUais,  have  come  to  be  very  well 
understood  in  the  conununity  and  by  the  pub- 
lie,  but  perhaps  could  not,  without  the  aid  of 
extrinsic  evidence,  be  read  and  interpreted  by 
the  courts;  that  is,  their  meaning  may  not  be 
considered  as  judicially  settled,  or  so  well  un- 
derstood that  judicial  notice  can  he  taken  of 
the  porpoee  for  which  those  letters  are  used, 
in  Uie  connection  in  which  they  are  hers 
found,  or  the  contract  to  be  implied  from 
them.  It  WAS  certainly  competent  to  explain 
them,  and  thus  remove  all  ambiguity  by  parol 
evidence.  CoUender  ff.  Dinsmore,  5S  N.  Y. 
SOQ,  14  Am.  Rep.  224. 

"These  tetters aie by ao means  cabaliaticaL 
They  hare  no  occult  or  mysterious  mean- 
ing. ...  In  the  ordinary  commerce  of  the 
«ounti7  these  letters  have  acquired  such  a 
flmd  and  determinate  meaning  Uiat  the  courts 
and  juries  from  their  general  iDfoi*iaation 
will  leadily  understand  what  is  meant  thereby 
when  they  are  used  as  the  appellees  have 
used  them  in  their  complaint.''  U.  S.  £x- 
jiresa  Co.  v.  Keefer,  59  Ind,  263,  287. 

78.  Mobile,  etc.,  B.  Co.  «.  Weiner,  40  Miss. 
725,  739. 

In  its  more  leitiicted  aenn,  as  intended  by 
the  Mississippi  act  of  IS70,  it  means  a  collec- 
tion and  compilation  of  the  general  statutes. 
Uobile,  etc,  R.  Co.  v.  Weiner,  49  Miss.  726, 
739. 

"  The  '  Code  of  Tennessee '  is  a  well-known 
volume,  containing  the  revised  statute  law  of 
the  State  up  to  the  time  of  its  adoption  in 
185S.  There  is  but  one  such  book  extant. 
It  is  made  up  of  parts,  chapters,  articles,  and 
sections,  the  latter  being  numbered  consecu- 
tively from  1  to  5604,  and  some  of  them  being 
divided  into  subsections,  likewise  consecu- 
tively numbered."  State  o.  Runnels,  92  Tenn. 
320,  323,  21  S.  W.  865. 

70.  Johnson  f.  Harrison.  47  Hinn.  675, 
57a,  60  N.  W.  923,  28  Am.  St.  Rep.  382,  where 
it  is  said:  "The  word  'code,'  as  now  gen- 
erally used,  and  as  obviously  used  in  this 
title,  means  'a  system  of  law,'  —  'a  sya- 
tematic  and  complete  body  of  law.' " 

Divtingniihed  from  "  compilatian." —  There 
n  quite  a  difference  between  a  code  of  laws 
for  s  state  and  a  compilation  in  revised  form 
of  its  statutes.     The  code  is  broader  in  its 


scope,  and  more  comprehensive  in  its  purposes. 
Its  general  object  is  to  embody  as  near  eut 
practicable  all  the  law  of  a  state,  from  what- 
ever source  derived.  When  properly  adopted 
by  the  law-making  power  of  a  state,  it  has 
the  same  effect  as  one  general  act  of  the  legis- 
lature containing  all  the  provisions  embraced 
in  the  volume  that  is  thus  adopted.  It  is 
more  than  evidentiary  of  the  law.  It  is  the 
law  itself.  Georgia  Central  R.  Co.  f.  StaU, 
104  Ga.  631,  B41,  31  S.  £.  631,  42  L.  R.  A. 
618. 

"Adopting  a  code." — "  Whenever  the  legis- 
lature, .  .  .  employs  such  words  as  '  adopt- 
ing a  code,'  no  other  legitimate  or  reasonable 
construction  can  be  given  the  language  itself 
than  an  intention  to  enact  and  make  of  force 
as  a  statute  every  provision  in  the  entire 
work  which  it  has  under  consideration." 
Georgia  Central  R.  Co.  v.  SUte,  104  Ga.  831, 
842,  31  S.  E.  631,  42  L.  R.  A.  618. 

80.  See  the  California  Civil  Code.  Cal. 
Civ.  Code,  I  1. 

81.  See  the  California  Code  of  Civil  Pro- 
cedure.   Cal.  Code  Civ.  Proc.  f  1. 

82.  See  the  New  York  Code  of  Procedure 
of  1843. 

83.  See  the  Alabama  Criminal  Code.  Ala. 
Crim.  Code  (1897),  c.  119. 

84.  See  the  New  York  Code  of  Criminal 
Procedure.    N.  Y.  Code  Crim.  Proc.  {  1. 

85.  See  the  California  Penal  Code.  Cal. 
Pen.  Code,  f  1. 

The  words  "  Penal  Code  "  mean  the  Penal 
Code  of  this  state.  People  r.  Mortier,  68  Cal. 
202. 

86.  See  the  California  Political  Code.  Cal. 
Polit.  Code,  i  1. 

87.  The  term  "Probate  Code"  may  and 
should  be  construed  as  meaning  "the  body  or 
system  of  law  relating  to  the  estates  of  de- 
ceased persons  and  of  persons  under  guardian- 
ship." Johnson  v.  Harrison,  47  Minn.  576, 
679,  50  N.  W.  923,  28  Am.  St.  Rep.  382. 

88.  The  code  which  embodies  the  civil  law 
of  France.    Black  L.  Diet. 

89.  A  French  code,  enacted  in  1807,  as  a 
supplement  to  the  Code  Napoleon.  Black  L. 
Diet. 

eo.  That  part  of  the  Code  Napoleon  which 
legnlates  the  system  of  courts,  their  organiza- 
tion, civil  procedure,  spedal  and  extraordi- 
nary remedies,  and  the  execution  of  judg- 
ments.   Black  L.  Diet. 

91.  A  French  code,  enacted  in  1808,  regu- 
lating criminal  procedure.     Black  L.  Diet. 

92.  A  collection  of  imperial  constitutions, 
compiled,  by  order  of  that  emperor,  by  a  com- 
mission of  ten  jurists,  including  Tribonian, 
and  promulgated  A.  D.  520.  Black  L. 
Diet. 

93.  The  name  of  the  Code  Civil  under  the 
Empire.     Burril]  L.  Diet 
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CODE—  COERCION 


Code  of  TheodoBiDB  or  the  Theodosian  Code,**  Code  Penal,"  etc  The  word  is 
from  the  Latin,  Codbx,  q.  v.    (See  Codex.) 

CO-DEFENDANT.     See  Parties. 

CODE  PLEADIKO.     See  Plbadino. 

Codex,  a  Code  {q.  V.)  or  collection  of  lawB ;  **  as  for  example,  Codese  Greg- 
orianus,"  Codex  Hermogenianua,'^  Codex  Justinianaus,^  Codex  S^etUm  Pro- 
leotionia,^  Codex  Theodo^^miuaf  Codex  Yet-at?    (See  Code.) 

Codicil.     See  Wills. 

Codification.  The  proceoB  of  converting  the  law  of  a  conntry,  or  a  portion 
of  it,  into  a  Code,  q.  «.,  wnether  that  law  consista  of  Btatntes,  or  case-law,  or  cus- 
toms, or  all  three.* 

CO-EMPLOTEE.     See  Kasteb  and  Sertakt. 

Coerce.  To  restrain  by  force,  especially  by  law  or  authority ;  to  repress,  to 
curb ;  to  compel  or  constrain  to  any  action.'     (See  Coeboion.^ 

COERCIOK.  Compalgion  ;  force ;  dnrees.  It  may  be  either  actnal,  (direct 
or  poeitive,)  where  physical  force  is  pnt  upon  a  man  to  compel  him  to  do  an  act 
agamst  his  will,  or  implied,  (legal  or  constructire,)  where  the  relation  of  the 
parties  is  such  that  one  is  under  subjection  to  the  other,  and  is  thereby  con- 
strained to  do  what  his  free  will  would  refuse.*  (Coercion :  By  Threat,  eee 
Tbbeats.  Of  Wife,  see  Hcsbahd  and  Wife.  To  Procure  —  Accord  and  Satis- 
faction, see  AoooBD  and  Satisfaotion;  Acknowledgment,  see  Acknowledg- 
ments; Assignment,  see  Asseonuents;  Bill  of  Exchanse,  see  Commbbcial 
Papeb;  Bond,  see  Bonds;  Cliattel  Mortgage,  see  Chattel  Mortoaoss;  Cotifee- 
sion,  see  Criminal  Law  ;  Contract,  see  O)NTEA0rs ;  Deed,  see  Deeds  ;  Marriage, 
see  Ditokoe;  Mabbiaoe;  Mortgage,  see  MoRTOAaBs;  Payment,  see  Patuent; 
Promissory  Note,  see  Commbroial  Paper  ;  Will,  see  Wills.  (See  also,  gener- 
ally, Extortion.) 


94.  More  properly  ftnd  usually  called  th« 
Tbeodosian  Code,  a  code  compiled  by  the  em- 
peror Theodosiua,  the  younger.  Burrill  L. 
Diet. 

60.  The  penal  or  criminal  code  of  France, 
enacted  in  1810.    Burrill  L.  Diet. 

ge.  Black  L.  Diet. 

97.  A  collection  of  imperial  constitution! 
made  by  Oregorius,  a  Roman  jurist  of  the 
fifth  century.     Black  L.  Diet. 

95.  A  collection  of  imperial  constitutiooe 
made  by  Hermoginea,  a  jurist  of  the  fifth  cen- 
tury.   Black  L.  Diet, 

ra.  The  Code  of  Justinian.  See  tupra,  note 
02. 

1.  The  new  code  of  Justinian.  Black  L. 
Diet.    See  supra,  note  S2. 

2.  The  Code  of  Theodoaiua.  See  aupra, 
note  94. 

3.  The  first  edition  of  the  Code  of  Justin- 
ian, now  lost.  Black  L.  Diet.  See  «upra, 
note  &2. 

4.  Sweet  L.  Diet. 

B.  Standard  Diet,  [quatti  in  State  c.  Dar. 
linKton,  153  Ind.  1,  3,  53  N.  E.  S2G]. 

"Coerce  had  At  flist  only  the  negatiTe  wnw 
of  checking  or  restraining  by  force;  as,  to 
coerce  a  bad  man  by  punishments,  or  a  pris- 
oner with  fetters.  It  has  now  gained  a  posi- 
tive  sense,  viz.,  that  of  driving  a  person  into 
the  performance  of  some  act  mhieh  is  required 
of  him  by  another;  as  to  coerce  a  man  to 
sign  a  contract;  to  coerce  obedience.  In  this 
sense  (which  is  now  the  prevailing  one), 
*  coerce '  differs  but  little  from  '  compel,'  and 


yet  there  is  a  distinction  between  them." 
Webster  Int.  Diet  [qaaieA  in  Stale  c.  Dar- 
lington, 153  Ind.  I,  3.  63  N.  E.  625;  Chappell 
V.  Trent,  BO  Va.  849,  928,  19  S.  E.  314]. 

"  The  word  '  coerce,'  to  the  ordinary  miod 
not  trained  to  nice  distinctions,  naturally  car- 
ries with  it  the  idea  of  physical  force  or 
threats  of  persona!  violence.  Chappell  C. 
Trent,  90  Va.  840,  S29,  19  S.  E.  314. 

e.  Black  L.  Diet. 

Actnal  violence  is  not  necessary  to  eonati- 
tute  coercion;  imaginary  terrors  may  be  suf- 
ficient for  that  purpose.  Boyse  c.  Bossbor- 
ough,  6  H.  L.  Cas.  2,  48,  3  Jur.  N.  S.  373, 
26  L.  J.  Ch.  256,  S  Wkly.  Rep.  414. 

"  Coercion  is  usnally  accomplished  by  icli- 
rect  means,  as  threats  or  intimidation,  phy- 
sical force  being  more  rarely  employed  in 
coercing."  Webster  Int.  Diet,  [juotad  in 
State  V.  Darlington,  153  Ind.  1,  3,"  63  N.  E. 
025]. 

"  Coercion  by  law  is  where  a  court,  having 
jurisdiction  of  the  person  and  the  subject- 
matter,  has  rendered  a  judgment  which  is 
collectable  in  due  couree."  Peyser  D.  New- 
York,  70  N.  Y.  407,  flOl,  26  Am.  Rep.  «» 
[juoled  in  Cowell  c.  Gregory,  130  N.  C.  SO, 
40  S.  B.  849]. 

Coercioa  in  fact  Is  "dureaf  of  person  or 
goods,  where  present  liber^  of  person  or  im- 
mediate posaessiou  of  goods  Is  so  needful  snd 
desirable,  as  that  an  action  or  proceeding*  *t 
law  to  recover  them  wilt  not  at  all  answer 
the  pressing  purpose."  Peyser  v.  New  York, 
70  N.  Y.  4»7,  601,  28  Am.  Rep.  624. 
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COBBULDTE.  A  dje  made  by  boiling  gftlleiu  in  Bulphnric  acid,  prodncing 
green  shades.' 

CO-EXECOTOE.  One  who  is  B  joint  execntor  with  one  or  more  othere."  (See, 
generally,  Executors  and  Admikistbatobs.) 

COFFEE-HODSE.  A  hoase  of  entertainment  where  gnests  are  supplied  with 
coffee  and  other  refresh tii en ta,  and  sometimes  with  lodging.' 

Coffee  roaster.  A  person  wbo  takes  a  sack  of  coSee  and  eimply  pnts  it  in 
a  roaster,  and  tiiriis  that  coffee  out  after  it  is  roasted."' 

CoaiTATIONIS  POENAK  NEMO  KEBETQB.  A  maxim  meaning  "Ko  m^an 
deserves  pnniehment  for  a  thought."  " 

COOITATIOHIS  POENAH  NEMO  PATITUB.  A  maxim  meaning  "Ko  one  is 
pDnished  for  his  thoughts,"  '* 

COGKATES  or  COONATI.  BelatioDS  by  the  mother's  side;"  relations  by  or 
through  femalea."     (See  AoNATEa  or  Aqmati.) 

COONATIO.  In  civil  law,  Cognation,  j.  v,  ;  relationship,  or  kindred  generally ; 
relationship  tlirongh  females,  as  distingnished  from  (^natio,  or  relationship 
tlirongh  males."  In  canon  law,  consanguinity,  as  distingnished  from  affinity ; 
consangninity,  as  including  affinity." 

COGNATION.  In  civil  law,  the  kindred  which  exists  between  two  persona  who 
are  nnited  by  ties  of  blood  or  family,  or  both." 

COGNISANCE.     A  Gognizamoe,  q.  v. 

COGNISEE.     A  CoQNiZEE,  g.  v. 

COGNISOR.     A  CooNizoB,  g.  v.  * 

COGNITIO.  In  old  English  law,  the  acknowledgment  of  a  fine ;  the  certificate 
of  ench  acknowledgment.  In  Soman  law,  the  judicial  examination  or  hearing  of 
a  case." 

COGNITOB.  In  Roman  law,  an  advocate  or  defender  in  a  private  canse ;  one 
who  defended  the  cause  of  a  person  who  was  present." 

COGNIZANCE,  Cognisance,  or  Conusance."    In  old  practice,  that  part  of  a 

fine  in  wliich  the  defendant  acknowledged  tliat  the  land  in  question  was  the  right 
o£  the  complainant ;  and  from  this  the  tine  itself  derived  its  name,  ae  being  gur 
cognizance  de  droit,  etc.,  and  the  parties  their  titles  of  Coonizor  {a.  v!)  and 
Cognizes  (y.  v.).**  In  modern  practice,  judicial  notice  or  knowledge ;  the  judicial 
hearing  of  a  cause ;  jurisdiction,  or  right  to  try  and  determine  causes;^  acknowl- 
;  confession  j  recognition."     Of  pleas,  jurisdiction  of  causes ;  a  privilege 

**  The  words  '  cogniiuice  and  conttoV  which 
confer  power  over  sewera,  in  the  street  de- 
partment, are  not  such  as  are  commonly  used 
to  confer  legislative  authoritf;  thef  an  ap- 
propriate words  to  confer  administratire,  ex- 
ecutive or  judicial  authority;  they  imply  tlw 
existence,  actually  or  potentially,  of  the  sew- 
ers over  which  cognieance  and  control  are  to 
be  taken."    In  re  iiborowski,  68  N.  Y.  8S,  101. 

"  SecoKniiauce,"  as  used  in  the  Iowa  coda, 
is  diatin^ished  from  "  cognizance."  Com- 
fort V.  Kittle,  81   Iowa   179,   1S2,  46  N.  W. 

ai.  Bluk  L.  Diet. 

2B.  Clarion  County  v.  Western  Insane  Hoi- 
piUI,  111  Pa.  St.  339,  342,  3  Atl.  S7,  where 
it  ia  said:  "The  context  ehowH  that  '  ct^- 
nizance '  ia  used  in  the  sense  of  '  the  right  to 
take  notice  of  and  determine  a  cauae.' " 

as.  Black  L.  Diet 

"  L«zlcogT«plieri  define  cogniMnce  to  mean, 
in  law,  knowledge  or  notice;  judicial  knowl- 
edge or  jurisdiction;  an  acknowledgment  or 
confession,  as  an  acknowledgment  of  a  fine." 
Comfort  e.  Kittie,  8J  Iowa  17B,  182,  48  N.  W. 


7.  Pickhardt  r.  U.  B.,  67  Fed.  Ill,  112,  35 
U.  S.  App.  72,  14  C.  C.  A.  341. 

&   Black  L.  Diet. 

g.  Century  Diet. 

A  cofiee  bonM  is  not  an  Ina.  Doe  e.  I^m- 
ing,  4  Campb.  70  leited  in  Rafferty  v.  New 
Bmnawick  F.  Ins.  Co.,  18  N.  J.  L.  460,  483, 
38  Am.  Dec.  526;  New  York  EquiUble  Ins. 
Co.  V.  Langdon,  6  Wend.  (N.  Y.)  623,  627]. 
And  see  Thompson  o.  Lacy,  .?  B.  k  Aid.  2S3, 
2S5,  22  Bev,  Rep.  385,  S  E.  C.  L.  169. 

10.  New  Orleans  v.  New  Orleans  Coffee 
Co.,  46  La.  Ann.  8Q,  89,  14  So.  602. 


Mot 


12.  Black  L. 

13.  2  Bl.  Comm.  : 

14.  Black  L.  Diet 

15.  Black  L.  Diet 

16.  Black    L    Diet,    [oitinff  RcOTea   Hist 
Eng.  L.  56  et  teq.y 

17.  Black  Ia  Diet, 
la  Black  L.  Diet. 

18.  Black  L.  Diet 
20.  "  Cosnixoice  "  is  a  word  of  the  largest 

import,  embracing  all  powef,  authority,  and 
jurisdiction.  Webster  v.  Com.,  5  Cush. 
I  Him.)   386,  400. 


988. 
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Coot^lc 


372     [7Cyo.] 


COGNIZANCE—  COHABIT 


fiTBnted  by  the  kitig  to  a  city  or  town  to  hold  pleas  within  the  aame."  In  ple&d- 
\ae,  a  species  of  answer  in  the  action  of  replevin,  hy  which  the  defendant 
acknowledges  the  taking  of  tlie  goods  which  are  the  enbject-matter  of  the  action, 
and  also  that  he  has  no  title  to  them,  bnt  justifies  the  taking  on  the  ground  tlist 
it  was  done  by  the  command  of  one  wlio  was  entitled  to  the  property,**  In 
the  process  of  levying  a  Hoe,  it  is  an  acknowledgment  by  the  deforciant  that  tlis 
Jands  in  qnestion  belong  to  the  complainant^  In  the  language  of  American 
jurisprudence,  this  word  ia  used  chiefly  in  the  sense  of  jiinsdiction,  or  tlie 
exercise  of  jurisdiction;  the  judicial  examination  of  a  matter,  or  power  and 
authority  to  make  it.''  (Cognizance:  Claim  of,  see  Claim  of  CounsiNCK. 
In  Replevin,  see  Replevin.  Judicial,  see  Oouets;  Evidence.'  See  also,  gener- 
ally, Recoonizances.) 

COQHIZEE.     The  party  to  whom  a  fine  waa  levied." 

COONIZOR.     The  jwrty  levying  a  fine." 

COGHOHEN.  In  Roman  law,  a  man's  family  name."  In  English  law,  a  enr- 
name ;  a  name  added  to  the  nomen  proper,  or  name  of  the  individual ;  a  name 
descriptive  of  the  family." 

COONOMEN  HAJOBOll  EST  EX  SANODINE  TRACTOS,  HOC  IMTBINSECIIll  EST; 
AGNOMEN  EXTBINSECUll  AB  EVEHTD.  A  maxim  meaning  "  The  cognomen  is 
derived  from  the  blood  of  anceetors,  and  is  intrinsic ;  an  agnomen  arises  from  an 
event,  and  is  extrinsic."  ** 

COGNOVIT.     See  Judohents. 

COGNOVIT  ACTIONEM.     See  Jodohbhts.    ' 

Cohabit."    To  dwell  together;  to  dwell  with;"  to  inhabit  the  same  place," 


the  comman  law  courts  1i«t«  no  coEniusce  of 
•cdeaUaticAl  nutteia.  If  it  a  meuit  th*t 
they  have  no  knowledge  of  them,  the  asser- 
tion may  be  fairly  questioned.  Hattera  of 
mere  proceHs  nnd  practice,  which  may  be  in 
*  great  measure  oral  and  traditionary,  are 
perhaps  familiarly  known  only  to  the  court 
to  which  the)-  belong;  but,  aa  to  the  principles 
oi  eccleatastical  law,  we  have  in  truth  the 
same  means  of  knowledge,  access  to  the  same 
sources  of  instruction,  and  the  same  oppor- 
tunities, in  all  respects,  of  forming  a  correct 
opinion.  We  have  acknowledged  on  all  hands 
to  be  bound  to  restrain  their  proceedings 
when  they  transgress  their  limits:  we  must 
then  have  organs  for  discerning  where  the 
limits  are  drawn.  The  same  obaervation 
proves  that,  in  the  other  sense  of  the  word, 
cognisance,  importing  Jurisdiction,  th«  tem- 
poral courts  must  possess  it."  Burder  v, 
Veley,  12  A.  4  E.  233,  269,  40  E.  C.  L.  123. 

S4.  Black  L.  Diet. 

86.  Blade  L.  Diet. 

Ud.  Black  L.  Diet 

07.  Black  L.  Diet. 

as.  2  BI.  Comm.  3G1. 

26.  2  Bl.  Comm.  350,  3G1- 

80.  The  Grst  name  (pnmomen)  was  the 
proper  name  of  the  individual;  the  second 
(nonifln)  indicated  the  gent  or  tribe  to  which 
be  belonged;  while  the  third  (cognomen)  de- 
noted his  family  or  house.    Black  L.  Diet. 

31.  Black  L.  Diet. 

32.  Black  L.  Diet,  [eiting  Finch's  Case,  8 
Coke  635,  65]. 

S3.  It  is  from  tlie  Latin  wocd  cokabitan, 
«o,  for  con  (with,)  and  hahitare,  to  dwell. 
State  V.  Lawrence,  IS  Nebr.  307,  3U,  27 
N.  W.  186. 


The  primary  meanitig  of  '  cohabit,"  is  to 
dwell  with,  oon,  with,  and  habere,  to  dwell 
V.  S.  c.  Cannon,  4  UUh  122.  132,  7  Pac.  369. 
"  The  Driraary  meaning  of  the  word  cohabit 
is  to  dwell  with  some  one  —  not  merely  to 
visit  or  see  them.  It  includes  more  thu 
thaL  Such,  too,  is  the  meaning  as  deter- 
mioed  by  its  derivation,  being  compounded  of 
con,  with,  and  haiito,  to  dwell."  Calei  t. 
Calef,  54  He.  304,  SOB,  92  Am.  Dec.  549. 

Woida  Of  large  stgnlficatlon. —  The  word 
cohabit,  and  its  derivation  cohabitation,  are 
words  of  large  signification.  Coi  c.  StaU, 
117  Ala.  103,  105,  23  So.  806,  67  AnL  St  Rep. 
166,  41  L.  R.  A.  760.  But  see  State  c.  Chand- 
ler, 96  Ind.  591,  69S  [quoting  Bourier  L. 
Diet.;  Webster  Diet. ;  Worcester  Diet.],  where 
it  is  said ;  "  The  term  '  cohabit '  has  not  euch 
a  broad  and  certain  meaning  as  that  annexed 
to  it  by  the  State.  The  word  is  Dot  one  of  a 
certain  meaning." 

84.  Coz  c.  SUte,  117  Ala.  103,  105,  23  So. 
808,  87  Am.  St.  Rep.  166,  41  L.  R.  A  760; 
Waddingham  v.  Waddingham,  SI  Ho.  App. 
609,  619.  And  see  Bishop  Harr.  t  Div.  1  1««S 
Iguoled  in  Tumey  e.  State,  60  Ark.  259,  260, 
29  8.  W.  893]. 

Distinguished  from,  "to  vUt."— In  Cilef 
V.  Calef,  64  He.  36S  [gnoted  in  Turaey  r. 
StaU,  60  Ark.  250,  260,  29  S.  W.  893],  it  is 
said:  "The  primaiy  meaning  of  the  word 
'cohabit'  is  to  dwell  with  some  one,  not 
merely  to  visit  or  see  them.  It  includes  more 
Uiau  that" 

To  4wdl  with.— Van  Doleen  v.  SUte,  I 
Ind.  App.  108,  27  N.  E.  440;  State  B.  law- 
rence.  19  Nebr.  307,  314,  27  N.  W.  126. 

3B.  Waddingham  t>.  Waddingham,  SI  Ho. 
App.  609,  619. 
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to  live  leather ; "  to  dwell  or  live  together ; "  to  dwell  with  or  live  tof^ether ; " 
to  dwell  or  live  together  u  busband  and  wife ; "  to  dwell  together  in  the  same 
hoDse;*"  to  dwell  with  another  in  the  same  place ;"  to  inhabit  or  reside  in  com- 
psn;,  or  in  the  same  place  or  conntry ;  **  to  live  together,  as  in  the  same  hooBe ; " 
to  dwell  or  live  togetlier  in  the  same  company,  place  or  coantrj ;  **  to  live  together 
in  the  same  boaee,  claiming  to  l>e  married;*  to  live  tt^tlier  at  bed  and 


38.  State  t>.  Kadal,  69  Iowa  4T8,  4S0,  29 
N.  W.  4S1. 

37.  People  s.  Lehmann,  104  Cal.  S31,  634, 
38  Pac  422;  Kilbum  v.  Kilbum,  89  Cal.  46, 
60,  ifl  Pac.  636,  23  Am.  8t  Rep.  447  i  State 
t.  Uwrence,  19  Nebr.  SOT,  314,  27  N.  W.  186 
[gnofiiig  ZeU  Enc^d.  h  Diet.]. 

38.  SUt«  V.  Lawnuoe,  19  Nebr.  307,  314, 
s;  X.  W.  126  [THOfing  Zall  Eneyel.  h.  Diet.]. 

3B.  Alabama.— Cox  t).  SUte,  117  Ala.  103, 
lOa,  23  So.  806,  67  Am.  St.  Sep.  166,  41 
L.  R.  A.  760. 

Jr^MM. —  Turner  C.  SUte,  60  Ark.  269, 
SeO,  29  S,  W.  893  [TiMXinjr  Bouvier  L.  Diet.; 
Surrill  L.  Diet.;  Kinney  L.  Diet;  Rapalje 
i  L.  L.  Diet.;  Webster  Diet.];  Sulltvan  e. 
State,  32  Ark.  187,  190  [oi'tin;  Webster 
Diet]. 

/doAo.— U.  S.  V.  Kuntie,  2  Ida.  446,  449, 
21  Pac  407. 

Itidiama.- — Jackson  ■e.  State,  116  Ind.  464, 
4)15, 19  H.  E.  330;  SUt«  e.  Chandler,  96  Ind. 
5B1,  692  [quoting  Bouvier  L.  Diet.;  Webster 
Diet;  Woroeat«r  Diet.] ;  Van  Dolsen  c.  State, 
1  Ind.  App.  108,  27  N.  E.  440. 

i((«*Miri. —  State  o.  Chandler,  132  Mo.  1S5, 
161,  33  8.  W.  797,  63  Am.  St.  Rep.  483  {^uot- 
ia;  Webster  Diet.] ;  State  V.  Sekrit.  130  Mo. 
401.  406,  38  S.  W.  977  [(ftwiinff  Webster  Int. 
Diet];  SUte  i>.  Gibson,  111  Mo.  92,  B6,  19 
S.  W.  980. 

TfetnuAa. — Olaon  t>.  Peterson,  33  Nebr.  368, 
3«I,  50  N.  W.  165;  SUte  c.  Lawrence,  19 
Nebr.  307,  314,  27  N.  W.  126;  SUte  t>.  Waj, 
h  Nebr.  283  Iguoted  in  Sweenie  c.  Bute,  SB 
Nebr.  269,  272,  80  N.  W.  816}. 

Rkoda  lsJand.—  aeBtn  r«  Wataon,  19  R.  I. 
342   33  At]   873 

Utah.—  U.  S.  9.  Cannon,  4  UUh  122,  132, 
7  Pac.  389. 

Virffinia. —  Jones  u.  Com.,  80  Va.  18,  20 
tqwHng  Webster  Diet]. 

Wt»t  Virginia. — SUte  r.  Miller,  42  W.  Va. 
215,  817,  24  S.  £.  S82  [Quoting  Black  L. 
Diet;  Bouvier  L.  Diet;   Webster  Diet,]. 

I7»ttMl  Statet. —  Cannon  c.  U.  5.,  116  U.  B, 
55,  6  S.  Ct  278,  29  L.  ed.  661  {quoting  Web- 
ster Diet. ;  Worcester  Diet.,  and  quoted  in 
U.  S.  V.  Clark,  6  Utah  120,  21  Pac.  463 ;  U.  S. 
r.  Harris,  6  UUh  436,  17  Pae.  75]. 

"  To  cohabit,  in  tbe  aense  of  the  ftatnte,  is 
for  a  man  and  woman  to  live  tt^ther  in  the 
maiiDer  of  husband  and  wife.  It  implies  a 
dwelling  togstber  for  some  period  of  time, 
and  i*  to  be  understood  as  something  differ- 
ent from  occasional,  transient  interviews  for 
nulawfnl  and  illicit  intercourse."  Turaey  o. 
SUta,  60  Ark.  209,  861,  89  S.  W.  893. 

"  T»  eoKtiaae  '  to  cohaUt  with  such  second 
hBri«ud  or  wife,'  as  the  words  are  used  In 
Pnb.  6tr  e.  207,  |  4,  must  ntean  to  con- 
tinue to  live  or  dwell  together  as  httsband 
[18] 


and  wifs  ordinarily  do."  Com.  v.  Lucas,  1S8 
Mass.  81,  84,  32  N.  E.  1033. 

40.  Tumejr  V.  SUt^  60  Ark.  869,  860,  29 
8   W   893 

il.  Stete  e.  Chandler,  96  Ind.  691,  692 
[quoting  Bouvier  L.  Diet.;  Webster  Diet.; 
Worcester  Diet.] ;  Calef  V.  Calef,  64  Me.  366, 
366,  92  Am.  Dec.  649  [quoting  Worcester 
Diet.] ;  Jones  r.  Com,,  80  Va.  18,  20  [quoting 
Webster  Diet];  Cannon  v.  V.  S.,  116  U.  S. 
65,  6  S.  Ct.  278,  29  L.  ed.  661  [quoting  Wor- 
cester Diet.] . 

4S.  Cox  V.  SUte,  117  Ala.  103,  106,  23  So. 
806,  67  Am.  St.  Bep.  166, 41  L.  R.  A.  760 ;  Van 
Dolsen  t>.  SUte,  1  Ind.  App.  108,  27  N.  E. 
440;  SUte  V.  Lawrence,  19  Nebr.  307,  314, 
87  N.  W.  126;  Webster  Diet,  [quoted  in  Sulli- 
van G.  SUte,  32  Ark.  187,  191 ;  Calef  v.  Calef, 
64  Me.  365,  366,  92  Am.  Dec.  649 ;  Richardson 
V.  SUte,  37  Tei.  346,  347 ;  SUte  p.  Miller,  42 
W.  Va.  216,  216,  24  B.  E.  882;  Cannon  V. 
U.  S.,  116  U.  S.  58,  6  8.  Ct  878,  29  L.  ed. 
661]. 

48.  Alabama.—  Cox  v.  Stete,  117  Ala.  106, 
83  So.  806,  67  Am.  St.  Bep.  166,  41  L.  R.  A. 
760  [^volinjr  Bouvier  L.  Diet  (Rawle's  ed.)]. 

Arkan»tu. —  Tumey  p.  SUte,  60  Ark.  269, 
860,  29  S.  W.  S03  [quoting  Bouvier  L.  Diet.; 
Burrill  h.  Diet ;  Kinney  L  Diet. ;  Ranaljn 
1  L.  L.  Diet.;  Webster  Diet].  And  see  Bush 
V.  State,  37  Ark.  216;  Lyerly  v.  SUte,  36 
Ark.  39,  40;  Sullivan  v.  SUte,  32  Ark.  187, 
190. 

Mimouri.—  SUte  v.  Chandler,  132  Mo.  166, 
161,  33  S.  W.  797,  63  Am.  St.  Bep.  483. 

VebTtuka. —  SUte  t-.  lAwrenee,  19  Nebr. 
307,  314,  27  N.  W.  126. 

Ohio. —  SUte  l>.  Connoway,  Tapp.  (Ohio) 
90,  91,  where  it  is  said:  "All  the  members 
of  a  family  living  together,  cohabit  with. each 

Virginia. —  Jones  e.  Com.,  80  Va.  18,  20 
[quoting  Bouvier  L.  Diet.]. 

fnjriand.— Clerk  v.  Clerk,  2  Vent.  223, 
where  it  is  said;  "  Sir  Philip  Warwick  con- 
veys his  House  of  Frt^nall  and  four  Farms 
te  Trustees  upon  Trust,  that  his  Sisters,  the 
Lady  Turner,  and  Arabella  Clerk,  might  co- 
habit in  tha.capiUl  House,"  ete. 

44.  U.  S.  V.  Cannon,  4  UUh  122,  132,  4' 
Pac.  36B  [citing  Calef  v.  Calef,  64  Me.  365,  B8 
Am.  Dee.  649;  Com.  o.  Calef,  10  Mass.  163. 
169;   SUte  V.   Connoway,  Tapp.    (Ohio)   90]. 

4B.  Alaianio.- Coi  v.  SUte,  117  Ala.  103, 
106,  23  So.  800,  67  Am.  St  Rep.  166,  41 
L.  R.  A.  760. 

ArftaMos.— Tutney  p.  SUte,  60  Ark.  269, 
260.  29  S.  W.  893;  Lyerly  p.  SUte,  38  Ark. 
39,  40;   Sullivan  c.  SUte,  32  Ark.  187,  190. 

if  issGurt.- SUte  V.  Chandler,  132  Uo.  166, 
161,  33  S.  W.  797,  63  Am.  St  Rep.  483  Iquot' 
iHff  Bouvier  L.  Diet]. 
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board;**  to  lire  together  tlioiigh  not  legally  married  ;"  to  have,  hold  or  keep  a 
dwelling  or  abiding  place,  to  dwell  or  abide  togetlier  with  ; "  to  have  the  same 
habitation,  eo  tliat  where  one  lives  and  dwells  there  does  the  other  live  and  dwell 
also*  Tlie  term  is  often  used  with  reference  to  persons  not  legally  married,  and. 
neuallj-"'  but  not  always"  implies  sexnal  intercourse.^    (See  CoHABrrATios.) 

Cohabitation"  or  COHABITINQ.     Dwelling  together;"  living  together;"" 
dwelling  together  as  hnsband  and  wife ;  "*  living  together  aa  hneband  and  wife ; " 


tiebratka. —  State  f.  Lawrence,  IS  Nebr. 
307,  3U,  27  N.  W.  129  Iquoting  Bouvier  L. 
Diet.]. 

Kirjiinvi.— Jonea  V.  Com.,  80  Va.  18,  20 
Iquoting  Bouvier  L.  Dict.I. 

"If  tliey  live  togetbei  in  tlu  muds  house, 
in  like  maimer  as  respects  bed  and  board  as 
raarlcB  the  intercourse  between  liiuband  and 
wife,  they,  in  the  sense  and  meaning  of  the 
statute,  cohabit  as  husband  and  wife."  l^erly 
V.  State,  36  Ark.  39,  40.  And  compare  Tay- 
lor  V.  State,  38  Ark.  84. 

46.  Sullivan  v.  SUte,  32  Ark.  187,  100. 
Occupying  same  bed.- —  "  The  word  does  not 

include,  in  its  signification,  necessarily,  ttie 
occupying  the  same  bed."  State  v.  Chandler, 
06  Ind.  501,  602  [citing  Bouvier  L.  Diet.; 
Webster  Diet.;  Worcester  Diet.]. 

47.  State  v.  Lawrence,  10  Nebr.  307,  314, 
27  N.  W.  126  [.quoting  Zell  Encycl.  &  Diet.]. 

48.  Calxf  V.  Calef,  64  Ue.  3es,  36S,  02  Am. 
Dec.  640. 

48.  People  v.  Lehmann,  104  Cal.  631,  634, 
33  Pac.  422 ;  Kilburn  v.  Kilbum,  SB  Cal.  46, 
60,  26  Fac.  636,  23  Am.  St.  Rep.  447. 

SO.  Bums  i'.  Burns,  60  Ind.  250,  260,  where 
it  is  said:  "  We  use  the  terms  '  cohabit '  and 
'  cohabitation '     aa     implying    sexual     inter- 

fil.  Accoiding  to  the  weight  of  authority, 
the  words  do  uot  necessarily  imply  actual 
sexual  intercourse.  Com.  v.  Lucas,  158  Mass. 
81,  84,  32  N.  E.  1033  [citing  Bush  v.  State,  37 
Ark.  215;  Sullivan  v.  State,  32  Ark.  1S7; 
SUte  V.  Nadal,  69  Iowa  478,  28  N.  W.  461 ; 
Calef  V.  Calef,  51  Me.  365,  92  Am.  Dec.  549; 
Southwiok  V.  Southwick,  97  Mass.  327,  03 
Am.  Dec.  05;  Com.  v.  Calef,  10  Mass.  153; 
Ea>  p.  Snow,  120  U.  S.  274,  7  S.  Ct.  666,  30 
L.  ed.  658;  Cannon  v.  U.  S.,  110  U.  S.  55, 
6  S.  Ct.  278,  20  L.  ed.  561]. 

"  To  cohabit  togetbei,  then,  may  be  the 
most  innDcent  condition  of  life,  and  such 
proof  may  fall  totally  short  of  fixing  any 
crime  whatever  upon  the  parties."  Richard- 
son V.  State,  37  Tei.  346,  347. 

62.  Coi  V.  StaU,  il7  Ala.  103,  106,  23  So. 
800,  67  Am.  St.  Rep.  186,  41  L.  R.  A.  760. 

53,  "  In  construing  the  tenu  '  cohabita- 
tion,' as  used  in  the  act  under  consideration, 
the  supreme  court  of  tlie  United  States  say, 
in  the  case  of  Cannon  o.  U.  S.,  116  U.  S.  55. 
6  S.  Ct  278,  29  L.  ed.  561,  '  It  is  the  practice 
of  unlawful  cohabitation  with  more  than  one 
woman  that  is  aimed  at  —  a  cohabitation 
clasf^ed  with  polygamy  and  having  its  out- 
ward semblance.' "  U.  S.  v.  Snow,  4  Utah 
280,  287,  0  Pac.  601. 

54.  Cox  V.  State,  117  Ala.  103,  IDS,  23  So. 
806,  87  Am,  St.  Hep.  166,  41  b.  R.  A.  760. 
And  see  Com.  v.  Calef,  10  Mass.  163  Iquottd 


in  Tumey  v.  Stafa,  60  Ark.  250,  260,  29- 
S.  W.  893;  Ijuster  v.  State,-23  Fla.  339,  341, 
2  So.  6B0;  State  v.  Chandler,  132  Mo.  155,. 
161,  33  S.  W.  797,  53  Am.  St.  Rep.  483],- 
where  it  is  said:  "By  cohabiting  must  be- 
understood  a  dwelling  or  living  tt^tber,  not^ 
a  transient  and  single   unlawful  interview." 

Cohabitation  is  not  a  aoioum,  a  habit  of 
visiting  nor  a  remaining  with  for  a  time. 
Yardley's  Estate,  76  Fa.  St.  207,  211,  where 
it  ia  said:  "  It  is  a  misnomer  to  call  the 
visits  of  Howard  Yardley  to  Bliubeth  Sithens, 
cohabitation.  It  was  lacking  in  its  chief  ele- 
ment, constancy  of  dwelling  together." 

"A  cohaMtiag "  "without  being  Uwfolly- 
marrisd,"  which  phrase  "  ea  vt  termim,"  im- 
ports a  living  or  dwelling  together.  State  v. 
Bobbst,  131  Mo.  328,  337,  32  S.  W.  1149. 

56.  In  re  Sbarboro,  Myr.  Prob.  (Cal.)  255, 
256  [quoting  Bouvier  L.  Diet.] ;  Calef  v. 
Calef,  S4  Me.  365,  366,  02  Am.  Dec.  540  [quol- 
ing  Bouvier  L.  Diet.]. 

66.  Robinson  e.  Robinson,  188  111.  371,  370, 
68  N.  E.  0O6;  State  c.  Chandler,  96  Ind.  691, 
603;  Olson  V.  Peterson,  33  Nebr.  358,  361,  60 
N.  W.  165;  State  v.  Way,  5  Nebr.  283,  200. 

"Dwellisg  together  ...  in  sexual  inter- 
course." See  State  v.  Way,  5  Nebr.  283,  20O 
[quoted  in  Sweenie  f.  State,  69  Nebr.  260. 
272,  80  N.  W.  815,  construing  term  as  used 
in  a  statute]. 

D7.  Sharon  v.  Sharon,  70  Cat.  633,  660,  2S 
Pac.  26,  131;  Stato  e.  Chandler,  06  Ind.  591, 
593.  And  see  Brinckle  v.  Brinckle,  12  Phila. 
(Pa.)  232,  234,  34  Leg.  Int.  (Pa.)  428,  where 
it  ia  saidi  "Cohabitation  does  not  mean 
merely  living  together;  it  means  living  to- 
gether OS  husband  and  wife." 

A  "state  of  cohabitation"  evidently  signi' 
fies  something  different  from  simply  living" 
together  as  man  and  wife,  which  is  not  un- 
lawful. Parka  v.  State,  4  Tex.  App.  134,  138, 
construing  an  adultery  statute. 

"  Cohabitation  of  a  man  and  woman  aa  hus- 
band and  wife  meana  dwelling  together,  and 
not  a  habit  of  visiting  each  other,  however 
frequent.  It  is  the  living  together  in  the- 
usual  manner  resulting  from  marriage." 
Robinson   t>.  Robinson,   188   111.   371,  379,  5S 


N.  : 


.  906. 


'  Matrimonial  cohabitation  is  the  living  to- 
gether of  a  man  and  woman  ostenaibly  a« 
husband  and  wife."  Cox  v.  State,  117  Ala. 
103,  106,  23  So.  806,  67  Am.  St.  Rep.  166,  41 
L.  R.  A.  760;  Tumey  «.  State,  60  Ark.  250, 

280,  29  r    ~    "*"   -        -■       - 

Biv. 

muat  certainly  comprehend  a  living  together 
as  husband  and  wife,  embracing  relative  du- 
ties as  such."  Stein  v.  Stein,  6  Colo.  66,  66. 
"  The  words  matrimonial  cohabitation  hava 
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COHABITATION— COIIf  [7  Cyc]     27fi 

living  tt^tlier  in  one  honee;  a  l>oarcling  or  tabling  together;"  oecnpying  the 
same  house ;"  a  condition  or  statoB  of  the  parties,  a  status  resembling  that  oi  the 
marital  relation."'  Cohabitation  in  its  nsnal  Bense  implies  publicity,  since  two 
persona  cannot  eecretlj  live  together,"     (See,  generally,   Ahultsby  ;   Bioaht  ; 

COHiBIT  ;    FOBNICATIOK  ;    HCBBAHD  AND  WiFE  J    LeWDNKBS.) 

COiUBEDES  [TKA  PERSONA  CENSENTQB,  PROPTER  UHITATEH  JDBIS  QUOD 
HABEHT.  A  maxim  meaning  "Co-heirs  are  deemed  as  one  person,  on  account  of 
the  unity  of  right  which  tliey  poasees."  " 

COH£BES.     In  old  English  law,  a  Co-Heir  (;.  v.),  or  joint  heir.*" 

CO-HEIB.  One  of  several  to  whom  an  inheritaQce  descends.*'  (See,  gener- 
ally. Descent  and  Distribution .) 

CO-HEIBESS.  A  joint  heiress ;  a  woman  who  has  an  eqnal  share  of  an  inherit- 
ance with  another  woman."     (See,  generally,  Dbsoent  and  Distbibcttion.) 

COHnAQIUK.  A  tribute  paid  by  those  who  met  promiscaously  in  the  market 
or  fair,* 

Coif,  a  title  given  to  eerjeants  at  law,  who  are  called  Serjeants  of  the  Coif, 
from  the  lewn  cou  they  wear  on  their  heads  under  their  caps,  when  they  are 
created." 

Coin,*  As  a  nonn,"  the  die  used  for  stamping  money ;  ™  a  piece  of  metal 
stamped  and  made  legally  cnrrent  as  money  ;"  a  piece  of  gold  or  silver,  or  other 
metal,  stamped  by  anthority  of  the  government,  in  order  to  fix  its  valne,  and  ia 
commonly  called  money  ;^  pieces  of  metal,  of  a  particnlar  weight  and  standard, 
and  to  which  a  particular  valne  is  given  in  account  and  payment;'"  pieces  of 
metal,  of  detinite  weight  and  value,  thus  stamped  by  national  autnority ; "  money ;  ™ 


9.  in  didtinction  from  matrimoniKl  in- 
1  aignifj  a  living  together  in  the 
Mine  house  mthout  copulation."  U.  S.  c. 
Htuser,  4  Utah  163,  156.  7  Pac.  389.  To  the 
■ame  effect  ia  Calef  V.  Calef,  E4  Me.  365,  92 
Am.  Dec   54&;    ;n   re   Yardley,   75    Pa.   St 

•m. 

"Marital  colubitatioii  is  generally  evinced 
by  the  parties  being  received  into  the  societj 
of  their  friends  as  man  and  wife  —  being  en- 
tertained by  them  as  such  —  being  visited  by 
rrapectable  families  in  their  neighborhood, 
>.nd  bf  their  attending  church  together  and 
demeaning  themsel^-es  in  public,  and  address- 
ing each  other  aa  persons  actually  married, 
■nd  bearing  openly  the  same  name."  Brinclcle 
c.  Brinclde,  12  Phila.  (Pa.)  232,  234,  34  Leg. 
Int.  (Fa.)  428. 

To  CQUtitnte  the  offeuae  of  cahabitiiig  ■■ 
htuband  and  wife,  the  parties  must  live  to- 
gether, in  the  same  house,  as  husband  and 
Tife,  without  being  married.  Bush  v.  St«t«, 
37  Ark.  215. 

S8.  State  c.  Connoway,  Tapp.  (Ohio)  90, 
ei  [quoted  iu  Tumey  v.  State,  60  Ark.  259, 
200,  29  S.  W.  893],  where  it  is  said  that  co- 
habiting is  a  living  together  in  the  same 
house;  a  boarding  or  tabling  together,  ca.r- 
rj'ing  with  it  the  idea  of  a  flied  residence,  in 
contradiBtinction  to  a  mere  traveling  in  com- 
pany together, 

58.  fn  re  Sbafboro,  Myr.  Prob.  (Cal.)  255, 
£56  [quoting  Bouvier  L.  Diet.]. 

Cohabitation  ia  to  have  the  same  habitation 
so  that  where  one  dwells  there  the  other 
dvelhi  with  him.  /n  re  Yardley,  75  Fa.  St, 
207. 

eo.  Granberry  v.  State,  61  Miss.  440,  444. 

61.  Grsnberry  c.  State,  61  Miss.  440,  444. 

es.  Black  L.  Diet,  \e\tmg  Coke  litt.  163], 


83.  Black  L.  Diet 

64.  Black  L.  Diet 

65.  Black  L.  Diet 

66.  Jacob  L.  Diet. 

67.  Jacob  L.  Diet 

68.  The  words  "  coin  "  and  "  to  coin  "  havo 
a  certain  and  fixed  meaning.  Latham  o. 
U.  S.,  1  Ct  CI.  140,  152.  And  see  Borie  e. 
Trott,  S  Phila.  (Pa.)  368,  103,  21  Leg.  Int. 
(Pa.)  68,  where  it  is  said:  "The  word 
'  coin  '  is  one  of  well-settled  meaning." 

69.  "  The  coins  known  to  the  law  are  those 
authorized  to  be  issued  from  the  mints  of  tha 
United  States,  and  those  of  foreign  countries 
current  here."  U,  S.  f.  Bogart,  9  Ben.  {U.  S.) 
314,  315,  24  Fed.  Gas.  No.  14,617,  24  Int. 
Bev.  See.  46. 

A  eounteifeit  coin  is  one  in  imitation  of 
the  genuine.    U.  S.  c.  Bogart,  9  Ben.  (U.  S.) 

314,  315,  24  Fed.  Cas.  No.  14,617,  24  Int  Rev. 
Bee.  46. 

70.  Webster  Diet  I^uoted  in  Borie  v.  Trott, 
S  Fhila.  (Pa.)  366,  403,  21  \jsg.  Int  (Pa.) 
68]. 

71.  U.  S.  p.  Bogart,  9  Ben,    (U.  S.)   314, 

315,  84  Fed.  Cas.  No.  14,617,  24  Int  Rev. 
Rec  46. 

78.  Latham  v.  U.  8.,  1  Ct.  CI.  149,  152. 

78.  MetropoUtan  Bank  c.  Van  Dyck,  27 
N.  Y.  400,  490. 

74.  Knox  c.  Lee,  12  Wall.  (U.  S.)  467, 
484,  20  L.  ed.  287. 

78.  Heyer  e.  Roosevelt  25  How.  Pr,  (N.  T.) 
07,  US,  where  it  is  said:  "Coin  alone  ia  re- 
garded aa  money  '  among  all  modem  com* 
mercial  nations.' " 

"  Strictly  apeaUng,  coin  diScti  from  nunwjr 
aa  the  species  differs  from  the  genua.  Money 
is  any  matter,  whether  metal,  paper,  beada. 
■hell,  Ac,  which  haa  currency  as  a  r 
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pieces  of  metallic  raoney;™  all  manner  of  the  Bereral  Btampe  and  specie* 
•f  money  in  an;  kingdom;"  the  sacred  cnrrenoy  as  well  as  profane  of  the 
ancient  world.'^  As  a  verb,  to  fashion  pieces  of  metal  into  a  prescribed  shape, 
ir^ht,  and  degree  of  fineness,  and  stamp  them  with  prescribed  devices,  dj 
authority  of  government,  in  order  that  they  may  circulate  as  money ; "  to  mint ;  ™ 
to  stamp  and  convert  it  into  money ; **  to  stamp  metal  and  convert  it  into  coin  ;** 
to  stamp  metal  as  money  ;^  to  give  the  stamp  of  supreme  governmental  power 
to  any  subject  —  to  give  it  all  the  attribntes  of  money;"  not  only  to  shape  and 
stamp,  or  mint  metaTs,  bat  to  make  or  fabricate  other  things  as  well.''  Thus,  to 
"  C(Hn  money  "  means  to  fabricate  it  ont  of  metallic  substances ; "  to  make,  stainp 
and  issue  coins  as  money ;"  to  mould  into  form  a  metallic  substance  of  intrinsic 
value,  and  stamp  on  it  its  legal  value,  so  as  to  encourage  and  facilitate  its  free 
circulation  and  assure  stability  in  the  currency;'^  to  mold  metallic  substance  hav- 
ing intrinsic  vslne  into  certain  forms  convenient  for  commerce,  and  to  impress 

tai  cotmneroe.  Coin  is  &  particular  apeei«a, 
always  made  o(  metal,  and  struck  according 
to  a  certain  process,  called  coining."  Wharton 
Ii.  Diet,  [fuafed  in  Borie  v.  Trott,  5  Phila. 
iPa.)  366,  403,  21  Leg.  Int.  (Pa.)  68]. 

7&  Metropolitan  Bmk  v.  Van  I^ck,  27 
N.  Y.  400,  S30.  And  see  Com.  c.  Gallagher, 
16  Qra;  (Mass.)  240,  £41,  where  it  ia  said: 
"Ab  the  word  '  coin '  without  any  prefix, 
means  metallic  money  generally,  ho  'copper 
coin,'  without  any  further  description,  means 
copiier  money  generally,  and  not  a  single  coin, 
nor  any  speci&c  number  or   kind  of  coins." 

77.  Com.  c.  Qallagher.  16  Gray  (Masa.) 
240,  241,  where  it  ia  aaid:  "Williama  and 
Tomlins,  in  their  law  dictionaries,  say  that 
the  collective  word  '  coin '  contains  in  it  '  all 
niauner  of  the  several  stampa  and  species  of 
money  In  any  kingdom.'  And  we  doubt  not 
that  this  legal  meaning  of  the  single  word 
'  coin '  ia  the  siune  which  is  understood  by 
people  generally,  as  well  as  by  professional 
men.  It  is  the  meaning  given  not  only  in  law 
dictionaries,  but  by  all  lexicographers." 

78.  Thayer  v.  Hedges,  22  Ind.  282,  304, 
where  it  is  said;  "Coin  wae  the  eacred  cur- 
rency aa  well  aa  profane,  of  the  ancient  world. 
Bi:itoricaliy  considered,  we  find  that  the  Al- 
mighty, and  hia  Prophets  and  Apostlea,  were 
for  a  specie  basis;  that  gold  and  silver  were 
the  theme  of  their  constant  eulogy.  Abra- 
ham, the'  patriarch,  1875  years  before  Christ, 
being  about  3740  years  ago,  purchased  of 
Ephron,  among  the  sons  of  Heth,  the  field 
in  which  was  the  cave  of  Machpelah,  shaded 
by  a  delightful  grove,  for  the  burial  place  of 


his  dead;  and  be  paid  far  it  '400  shecklea  of 
ailver,  current  money  with  the  merchant.' 
Gen,  23,  lU.  So  Solomon,  the  wisest  of  men, 
■eems  to  have  had  a  decided  preference  for 
a  hard  money  currency.  In  1st  of  Kings, 
chap.  »,  verses  27,  28,  for  example,  it  is 
said:  'And  Hiram  sent  in  the  navy  hia  serv- 
ants, £e.,  and  they  came  to  Ophir,  and 
fetched  from  thence  gold  420  talents,  and 
brought  it  to  King  Solomon.'  And  in  chap. 
10,  verses  14,  15  and  20:  'Now  the  weight 
of  gold  that  came  to  Solomon  in  one  year  was 
666  Ulents,  besides  that  he  had  of  the  mer- 
ebant-men,  and  of  the  tralDe  of  the  spice 
merehants,  £c. ;  and  a  chariot  came  up  and 
went  oat  of  Egypt  for  600  shekels  of  silver, 
and  a  faorae  for  ISO  shekels,'  Ac.    Again,  the 


verses  9  and  10: 
I  bought  the  field  of  Hanameel,  my  uncle's 
son,  that  was  in  Anothoth,  and  weighed 
him  the  money,  even  17  shekels  of  silver,  and 
1  subscribed  the  evidence  and  sealed  it,  and 
took  witneaacn,  and  weighed  the  money  in  the 
balances.' " 

79.  Black  L  Diet. 

80.  Meyer  v.  Booaevelt,  26  How.  Pr.  (N.  T.) 
97,  118. 

81.  Meyer  c.  Roosevelt,  2S  How.  Pr.  (N.  Y.) 
07,  118. 

Sa.  Borie  v.  Trott,  6  Phila.  (P>.)  366,  403, 
21  Leg.  Int.  (Pa.)  68. 

83.  Latham  v.  U.  8.,  1  Ct  a.  149,  152. 

84.  Shaw  c.  Trunsler,  30  Tex.  300,  306. 
8B.  Hague   v.   Powers,   39    Barb.    (N.   T.) 

427,  466. 

We  may  nj  flgnrativety  to  coin  ■  story, 
meaning  to  invent  one,  but  never  to  coin  the 
book  in  which  it  is  printed.  The  Story  is  a 
fiction,  the  coinage  of  the  brain  —  the  book, 
a  reality.  Borie  v.  Trott,  5  Phila.  (Fa.)  366, 
403,  21  Leg.  Int.   (Pa.)   68. 

86.  Maynard  v.  Newman,  1  Nev.  271,  278. 

87.  Metropolitan  Bank  t>.  Van  Dyck,  27 
N.  Y.  400.  400. 

88.  Oriswold  V.  Hepburn,  2  Duv.  (Ky.) 
20,  20. 

**  To  Goia  money "  refers  to  coin,  and  to 
coin  only,  not  alone  In  the  Engliah  language, 
in  its  plain  and  natural  sense,  but  in  the 
language  of  the  constitution  aa  there  used. 
Mever  P.  Roosevelt,  26  How.  Pr.  (N.  Y.)  07. 
HS*.  And  see  Thayer  c.  Hedges,  22  Ind.  282, 
301  (where  it  is  aaid:  "The  worda  delegate 
ing  to  Congress  power  '  to  coin  money,'  regu- 
late the  value  thereof,  and  'of  foreign 'coin,' 
do  not  include  the  right  to  make  coined 
money  out  of  paper  ")  ;  Shollenberger  t<.  Brin- 
ton,  62  Pa.  St.  0,  50  (where  it  ia  said:  "  It 
cannot  be  necessary  to  multiply  words  and 
adduce  definitions  to  establish  the  idea  that 
the  words  '  to  coin  money,'  embrace  the  idea 
of  making  It  of  metal.  It  implies  this  as 
plainly  aa  if  it  had  been  so  said- — words 
could  not  have  made  the  thought  plainer"). 

To  emit  atjimped  paper  ii  not  to  coin 
money  as  the  word  ia  generally  understood, 
nor  as  we  think  it  was  used  in  the  ConsUtu- 
Maynard   v.   Newman,    1    N«v.   271, 


278. 
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COIN— COLLATERAL  [7  Cyc]    27T 

them  witli  the  stunp  of  the  goTemment  indicating  their  value."*  (Ooid  ;  Aj 
Mvdiiiin  of  I'ajment,  Bee  Payment.     Counterfeiting,  see  CotrsTBEFBiTniG.) 

Coinage.  The  process  or  the  function  of  coining  metallic  luone;;  also  tha 
great  mass  of  metallic  ™oney  in  circulation."'    (See  Coik  ;  Coining  of  Mohbt.) 

COININQ  OF  HONET.  Tile  formation  of  metallic  pieces  of  mouey  by  each 
mechanical   means   as    are   appropriate   to   sach   an    operation."  -  (See   Coin; 

ColNAOB.) 

CO-IMSDREB.     A  fellow-insnrer."    (See,- generally,  Iksuhanoe.) 

Coke.  The  solid  product  of  the  carbonization  of  coal,^  (See,  generally, 
Mines  ahd  Minerals.) 

CO-LABOREB.     See  MAffrsa  and  Servant. 

Cold  STOBAGE.  As  used  in  the  trade,  a  storehouse  or  storeroom  ordinarily 
used  for  the  preservation  of  butter  and  eeigs,  where  the  temperature  is  kept  at  a 
low  degree,  bet  above  the  freezing  point.** 

COLD  STORAGE  BDSIHESS.  The  business  of  storing  commodities  in  a  cool 
place,  for  hire  or  reward.** 

COLD-WATEB-ORDEAL.  The  trial  which  was  ordinarily  used  for  the  common 
sort  of  people,  who,  having  a  cord  tied  about  them  under  their  arms,  were  cast 
into  a  nver;  if  tliey  sank  to  the  bottom  until  they  were  drawn  up,  which  was  in 
a  very  short  time,  then  they  were  held  guiltless  j  but  such  as  did  remain  upon  the 
water  were  held  culpable.  Being,  as  they  said,  of  the  water  rejected  and  kept  up.** 

COLLAPSE.  To  fall  together  suddenly,  as  the  two  sides  of  a  hoilow  vessel ;  to 
close  by  falling  or  shrinking  together ;  to  shrink  up ;  as,  a  tube  in  a  steam  boiler 
collapses.'^  To  fall  together,  or  into  an  irr^ular  mass  or  flattened  form,  through 
loss  of  firm  counection  or  rigidity  and  support  of  the  parts  or  loss  of  the  contents, 
as  a  building  through  the  felling'  in  of  its  sides,  or  an  inflated  bladder  from  escape 
of  the  air  contained  in  it.* 

COLLATEBAL.  By  the  side ;  at  the  side ;  attached  upon  the  side.  Not  lineal, 
but  upon  a  parallel  or  diverging  line.  Additional  or  auxiliary  ;  supplementary ; 
co-operating."  (Collateral :  Act,  see  Collateral  Aot.  Action,  see  Col- 
lateral Pboosedinq.  Agreement,  see  Collateral  Undertaeino.  Ancestor, 
eee  Collateral  Ancestors.  Assurance,  see  Collateral  Assckanoe.  Attack  — 
On  Appointment  of  Administrator,  see  EzBOHTosa  and  Admimbtbators  ;  On 
Appointment  of  Executor,  see  Exbcutors  and  Administrators;  On  Appoint- 
ment of  Guardian,  see  Gtabdian  and  Ward  ;  On  Appointment  of  Officer,  see 
Ofhoess  ;  Od  Appointment  of  Keceiver,  see  Receivers  ;  On  Assignment,  see 

89.  Knox  r.  Lee,  12  WbJI.  (U.  S.)  467,  464,  nor  lesi  th»n  feDow- insurers,  and  is  used  to 
20  L.  ed.  287.  put  pluntiffs  dn  the  stune  footiuK  with  oth«r 

90.  Black  L.  Diet.  insurers  who  iasue  policies  and  contribute 
Coin  ind  coinage  are  understood  to  be  the      ratahl]'  in  case  of  loss." 

■tamping  of  metal  in  some  way  so  as  to  give  93.  Centuiy  Diet. 

them   cuirencj,   but    is   not   applied   to   any  Coke  h«a  b«en  held  to  be  the  ptoduce  of  a 

other  material.    Meyer  v.  Roosevelt,  S6  How.  mine  within  the  meaning  of  an  English  stat- 

Pr.  (S.  Y.)  97,  106.  ute,       Bowes     v.     Ravensworth,     15     C.     B. 

'  The  phrsM,' coinage  of  the  United  SUtea,'  512,  522,  24  L.  J.  C.  P,  73,  3  Wkly.  Bep. 

is  also  the  exact  legal  equivalent  of  the  Ian-  241,    29    Eng.    L.    &   Eq.    247,    BO    E.   C.    L. 

gusge  of  the  statute  regarding  the  coin  that  512. 

may  be  the  subject  of  this  crime,^  that  which  94.  Allen  c.  Somera,  73  Conn.  356,  356,  47 

is '  coined  at  the  mints  of  the  United  States.'"  Atl.  063,  S4  Am.  St.  Rep.   168,  62  L.  R.  A. 

U.  S.  p.  Otey,  12  Sawy.   (D.  S.)  418,  31  Fed.  108. 

es.  95.  Stewart  t>.  Atlanta  Beef  Co.,  93  Oa.  12, 

01.  MetropoliUn   Bank   v.   Tan   Dyck,   27  18  S.  E.  RSI,  44  Am.  St.  Rep.  119. 

N.  Y.  400,  630.  ea.  Wharton  L  Lei. 

The  phraae  "  coining "  cannot,  without  vio-  97.  Webster   Diet.    \qv.otei   in   Louisvilla 

lence,  be  applied  to  the  issue  of  paper  money.  Underwriters  p.  Durland,  123  Ind.  644,  6S0, 

Metropolitan   Bank   c.   Van  Dyck,  27   N.   Y.  24  N.  E.  221.  7  L.  R.  A.  389]. 

400,  490.  08.  Century    Diet.    \qv.otfA    in    Louisvilla 

90.  Chesbrough  r.  Home  Ins.  Co.,  61  Mich.  Underwriters  r.  Durland,  123  Ind.  S44,  660, 

333,  336,  28   N.   W.    110,  where   it  is  said:  24  N.  E.  221,  7  L.  R.  A.  399]. 

"  The  word  '  eo-Insurers '  means  neither  more  90.  Black  L.  Diet, 
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278     [7  Cyc]      COLLATERAL—  COLLATERAL  SECURITY 

Absionhent  Fob  Beskfit  of  CHKDiroas;  On  Attachment  ProceediiiE^,  see 
Attaohment  ;  On  Condemnation  Proceeding,  see  Eminent  Domain  ;  On  Oecree. 
Bee  JuDOMENTS ;  On  Drainaee  Proceeding;,  see  Drainb  ;  On  Execution  Proceed- 
ing, aee  Exeodtionb  ;  On  Highway  Proceeding,  see  STBEsre  and  Hiohwats  ;  On 
Judgment,  eee  Jddquents  ;  On  Judicial  Sale,  see  Exegutorb  and  Adximibtka- 
tdbb;  EzEcimoNs;  Judicial  Sales;  On  Patent,  see  Mines  and  Minerals; 
FuBLio  Lands  ;  On  Taxation  Proceeding,  see  Taxation.  Condition,  see  Bond&. 
Consanguinity,  see  Collatbbai,  OolNsanodinitt.  Descent,  see  Descent  and 
DisTBiBunoN.  Estoppel,  see  Judouents.  Facts,  see  Collateral  Facts. 
Inheritance  Tax,  see  Taxation.  Issue,  see  Collateral  Isbde.  Kinsman,  see 
Dbsoent  and  DiBTEiBunoN.  Legacy  Tax,  see  Taxation.  Limitation,  see 
Deeds.  Promise,  see  Collateral  Undertaking.  Proof,  see  Etidence. 
Security^  see  Collateral  SEOUBirr.  Undertaking,  see  Collateral  Undbbtjlk- 
IKG.     Warranty,  see  Collateral  Warranty.) 

Collateral  act.  In  old  practice,  the  name  given  to  any  act  (except  the 
payment  of  money)  for  the  performance  of  which  a  bond,  recognizance,  etc, 
was  given  as  security.' 

Collateral  ancestors.  Uncles,  annts,  and  other  collateral  anteceesorB 
wlio  are  not  "  ancestors"  in  the  sense  of  progenitors.'  (See,  generally,  Descent 
AND  Distribution.) 

Collateral  assurance.  In  law,  assurance  made  over  and  ahore  the 
principal  deed,"    (See,  generally.  Mortgages.) 

Collateral  COHSAHGUINITT.  or  collateral  kindred.  The  relation 
snbsiBting  among  persons  who  descend  froui  the  same  common  ancestor,  bnt  not 
from  each  other.  It  is  essential  to  constitute  tliis  reUtion  that  they  spring  from 
the  same  common  root  or  stock,  bnt  in  difierent  branches.*  (See,  generally, 
Descent  and  Disteibdtion^ 

Collateral  facts.  In  law,  facts  not  considered  relevant  to  the  matter  in 
dispute  in  an  action,*  (Collateral  Facts:  To  Impeach  Witness,  see  Witnesses. 
8ee  also  Collateral  Ibbue.) 

Collateral  issue.  In  law,  an  issue  aside  from  the  main  question  in  tlie 
case.*    (See  Collateral  Facts.) 

Collateral  proceeding.     In  law,  another  proceeding,  not  for  the  direct 

Iinrpose  of  impeaching  the  proceeding  to  which  it  is  said  to  be  collateral.'  (Ool- 
ateral  Proceeding :  Ab  Affecting  Appeal,  see  Appeal  and  Error.  Jurisdiction 
of,  see  Courts  ;  Equitt,     Pending  Appeal,  see  Appeal  and  Error.) 

Collateral  SECDRITT."  Any  pi-operty  or  right  of  action,  as  a  bill  of  sale  or 
stock-certificate,  which  is  given  to  secare  toe  performance  of  a  contract  or  the 
discharge  of  an  obligation  and  as  additional  to  the  obligation  of  that  contract,  and 

1.  Black  L.  Diet.  5.  Centurj  Diet 

S.  CentuT7  Diet.    And  see  Buike  e.  Walker,  6.  Century  Diet. 

S  Barb.  Cti.   (N.  Y.)    438,  448,  wliere  it  u  T.  Centurf  Diet    And  Me  Peoria,  etc.,  R. 

oaid:    "I  am  aware  tliat  the  term  collateral  Co.  c.  Peoria,  ete.,  R.  Co.,  105  111.  110,  116; 

ancestors    is    sometimes    used    to    designate  Moore  v.   Neil,   39   111.  266,    89  Ant.    Dec 

ODcIes  and  aunts,  and  other  collateral  ante-  303. 

oessora  of  the  person  spoken  of;  who  ore  not  8.  The  etymolocy  of  "collatenl  secnrity'* 

In  fact  his  anceetora."  indicates  Uiat  it  is  something  numing  along 

8.  Century  Diet  with,  and,  oe  it  were,  parallel  to,  something 

4.  Bouvier  L.   Diet,   [quoted  tn  The  I^ler  else  of  a  similar  character.     It  is  collatend 

Tap  R.  Co.  c.  Overton,  1  Tex.  App.  Civ.  Cos.  to    the    original    indebtedness.      Moffatt    c. 

II  033,  G34].     And  see  McDowell  c.  Addams,  Corning,  14  Colo.  104,   123,  24  Pac.  7   [quat- 

46  Pa.  St.  430,  432,  where  it  is  said:     "  Col-  in;  note  to  Le  Breton  o.   Peirce,   I   Am.   L, 

]at«ra]  consanguinity  is  that  which  subsists  R^.  N.  B.  38]. 

between   persons  who   lineally   descend  from  The  tenn  "  eollatetal,"  applied  to  the  bmo- 

tbe  same  ancestor,  who  is  the  altrpt  or  root  rity  of  a  third  person,  does  not  ex  ot  termtnt 

but  who   do   not   descend   the   one   from  the  confer  a  right  m  equity  to  substitution.     Ite 

other."  signification   is  not   technical;   and,   as   used 

"  Collateral  reUtlons  "  refer  to  legal  or  law-  by  the  parties  to  the  covenant,  in  our  opin- 

ful  collaterala.     Mont^ut  v.   Bacos,  42   Im.  ion,   it   means    additional,    or   supplementaL 

Ann.  1S8,  100,  7  So.  449.  Crump  v.  McMurtry,  8  Uo.  408,  415. 
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COLLATERAL  SSCUJUTT,  ETC.  [7  Cyo.]     279 

^rliicli  apon  the  performance  of  the  latter  is  to  be  EUrrendered  or  discharged;*  a 
eeparate  obligation  attached  to  another  contract  to  guarantee  its  performance ;  ^ 
«eciiritr  for  the  fulfilhnent  of  a  contract  or  a  pecuniary  obligation  in  addicion  to 
the  pnneipal  Becnrity ; "  Becnrity  for  the  perforuiaiiee  of  covenanta,  or  the  pay- 
ment of  money,  besides  the  principal  secnrity ;  ^  a  concurrent  security  for  another 
debt,  whether  antecedent  or  newly  created,  and  is  designed  to  increase  the  means 
of  the  creditor  to  realize  the  pnneipal  debt  which  it  is  given  to  secure ; "  an 
additional  Becnrity  for  the  performance  of  the  principal  obligation,  and,  on  the 
discharge  of  the  latter  it  is  to  be  surrendered ; "  tlie  transfer  of  property  or  of 
other  contracts,  to  insure  the  performance  of  tlie  principal  agreement.  In  bank 
phraseology,  "collateral  security"  means  some  ecuurity  additional  to  the  personal 
obligation  of  the  borrower."  (See  also,  generally,  Absigmments  ;  Comubboial 
Paper;  Pledges.) 

COLLATEBAL  UNDERTAKING,  PROKISE,  OBLIGATION,  or  AGBEEHENT.  A  con- 
tract based  upon  a  pre-existing  debt,  or  other  liability,  and  including  a  promise  to 
pay,  made  by  a  third  person  having  immediate  respect  to  and  founded  upon  such 
debt  or  liability,  without  any  ne^  consideration  moving  to  bim."     (Collateral 


B.  Cectuiy  Diet.  And  see  Oilcrert  e.  Gott- 
Kbalk,  39  lovtn  311,  313  [m(in?  Bouvier  L. 
Diet.],  where  it  is  uiid:  "It  teems  to  tu 
that  the  taking  of  a  mortgage  from  the 
^btoT  upon  the  same  identical  property  cov- 
ered Iqr  the  mechanic's  lien,  and  for  the  same 
debt,  cannot  be  deemed  collateral  securitj  on 
the  same  contract."  See  also  Crump  t?.  Mc- 
Murtry,  8  Mo.  408,  414;  Almond  v.  Hart,  46 
N.  Y.  App.  Diy.  431,  438,  81  N.  Y.  Suppl. 
84S,  S52. 

10.  Lochrane  ff.  Solomon,  38  Oa.  Z86,  292; 
Merrin  e.  Sherman,  9  Iowa  331,  333  [guofed 
in  Gilcrest  c.  Oottschalk,  SQ  Iowa  311,  312; 
EalG  r.  Burlington,  etc.,  R.  Co.,  2  McCrair 
(U.  6.)  658,  13  Fed.  203,  20S]  ;  Bouvler  L. 
Diet,  iquoted.  in  Butler  v.  Bockwell,  14  Colo. 
125,  138,  23  Pac.  4S2;  National  Typewriter 
Co.  t>.  Pope  Mfg.  Co.,  56  Fed.  849,  854). 

'  CoDateral  aecnif ty  ia  a  aeparate  obliga- 
tiiw,  as  the  negotiable  bill  of  exchange  or 
pTomiBsory  Dote  of  a  third  person,  or  other 
Tcpiesentative  of  value,  Indorsed,  where  neces- 
stty,  and  delivered  by  a  debtor  to  his  cred- 
itor, to  secure  the  payment  of  his  own  obli- 
gation, Tepreeented  by  an. independent  instru- 
ment." International  Trust  Co.  v.  Union 
CaUle  Co.,  3  Wyo.  803,  804,  31  Pae.  408,  19 
LR.  A  640. 

11.  Webster  Diet,  [piloted  in  Butler  tr. 
Bockwell,  14  Colo.  126,  138,  23  Pac.  462]. 

18.  Webster  Diet.  IqmteA  in  Butler  r. 
Bcckwell,  14  Colo.  12fi,  136,  23  Pac.  462]. 

13.  Hunn  c.  McDonald,  10  Watte  (Pa.) 
iTO,  273;  McCormick  f.  FalU  City  Banlc,  67 
Fed.  107,  110,  9  U.  8.  App.  203,  6  C.  C.  A. 
tB3,  b  both  of  which  eases  it  is  said;  "The 
lue  of  the  term  '  collateral  security,'  when  a 
deblcr  transfen  to  his  creditor  an  article  of 
value,  or  an  evidence  of  debt,  is  intended  to 
express,  that  it  is  not  received  in  payment  of 
the  ptJBcipal  debt,  and  that  It  Is  not  an  addi- 
tional right,  to  which  the  creditor  is  abeo- 
Intcly  entitled.'' 

14.  Seanor  c.  McLaughlin,  185  Fa.  St.  150, 
166,  30  Atl,  717,  32  li.  R.  A.  467,  where  it  U 
Slid;  "There  is  no  technical,  legal  definition 
«f  the  word  collateral,  distinct  from  ite  com- 
Bon  signification." 


IS.  Mervln  r.  Sherman,  9  Iowa  331,  333 
[quoted  in  Gilcrest  v.  Qottsehalk,  39  Iowa 
311,  313;  Hale  r.  Burlington,  etc.,  R.  Co., 
2  McCrary  (U.  S.)  658,  13  Fed.  203,  205]; 
Bouvier  L.  Diet,  [ijuofed  in  Lochrane  v.  Solo- 
mon, 38  Ga.  286.  292].  And  see  /n  n  Wad- 
dell-Entz  Co.,  87  Conn.  324,  334,  35  Atl.  267, 
where  it  is  said:  "'Collateral  security' 
necessarily  implies  the  transfer  to  the  cr^- 
itor  of  an  interest  in  some  property  or  lien 
on  property,  or  obligation  which  furnishes  a 
security  in  addition  to  the  responsibility  of 
the  debtor." 

16.  Shoemaker  c.  National  Mechanics'  Bank, 
2  Abb.  (U.  S.)  416.  1  Hughes  (U.  S.)  101,  21 
Fed.  Cas.  No.  12.801,  1  Bait.  L.  Transcr.  1D5, 
I  Thompa.  Nat.  Bank  Cas.  169  Iquoied  in  Ed- 
ward P.  Allis  Co.  V.  Madison  Electric  Light, 
etc.,  Co.,  9  S.  D.  469,  465.  70  N.  W.  650J. 
And  sec  Osborne  c.  Stringham,  4  S.  D.  593, 
508,  57  N.  W.  776,  where  it  is  also  said: 
"  When  a  debtor  delivers  to  bis  creditor  an 
evidence  of  indebtedness,  with  the  intention 
that  it  become  additional  security  for  bis  per- 
sonal existing  obligation,  it  becomes  merely 
concurrent  security,  and  is  designed  only  to 
increase  the  means  of  the  creditor  to  realize 
the  principal  debt  which  it  is  given  to  secure." 

IT.  Bouvier  L.  Diet.  \qvoieA  in  Robinson 
t>.  Holmes,  82  III.  App.  307,  308]. 

"Collateral"  and  "original,''  have  become 
the  technical  teima,  whereby  to  distinguish- 
profnises  that  are  within,  and  such  as  are  not 
within  the  statute.  Elder  i?.  Warfleld,  7 
Harr.  A  J.  (Md.)  3SI,  396.  And  see  Nelson 
V.  Boynten,  3  Mete.  {Mass.)  306,  400,  37  Am. 
Dec.  148  Cgwoted  in  Patten  v.  Mills,  21  Kan. 
183,  169],  where  it  is  said:  "The  terras 
original  and  collateral  promise,  though  not 
used  in  the  stetute,  are  convenient  enough,  to 
distinguish  between  the  eases,  where  the  di- 
rect end  leading  object  of  the  promise  is,  to 
become  the  surety  or  guarantor  of  another's 
debt,  and  those  where,  although  the  effect  of 
the  promise  is  te  pay  the  debt  of  another, 
yet  the  leading  object  of  the  undertaker  is, 
te  subserve  or  promote  some  interest  or  pur- 
pose of  his  own." 

"Wbne   there   is  no   ptevlonslr   existing 
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280    [7Cyc.]     COLLATERAL  UNDERTAKING— COLLECTIBLE 

Undurtaking :  As  Affecting  Original  Agreement,  eee  Contracts.  Evidence  of, 
see  Evidence.     When  Within  the  Statute  of  Frauds,  see  Statdtk  of  FoAUDe.) 

COLLATERAL  WABBANTY.  In  old  EngliBb  law,  a  warmnt;  which  did  not 
come  from  the  same  ancestor  from  whom  the  lands  woald  have  descended,  bnt 
descended  in  a  line  collateral  to  that  of  the  laud ;  distiDgnished  from  lineal  war- 
ranty, where  the  land  and  the  warranty  were  descended  from  the  same  ancestor." 
(See,  generally.  Covenants^ 

COLLATIO  BONOfiDM.     See  Descent  and  Dibtbibdtioh. 

Collation.     See  Descent  and  Distbibution. 

COLLATIONE  FACTA  UNI  POST  KORTEH  ALTERIOS.  A  writ  directed  to  jns- 
tices  of  tlie  common  pleas,  commanding  them  to  issue  their  writ  to  the  bishop,  for 
tlie  admission  of  a  clerk  in  t)ie  place  of  another  presented  by  the  crown,  where 
there  had  been  a  demise  of  the  crown  dnring  a  snit," 

COLLATIONE  HEBEKITAQII.  A  writ  whereby  the  king  conferred  the  keep- 
ing of  an  hermitage  upon  a  clerk.** 

Collect.^  To  gather;  to  assemble;^  to  gather  together ;  to  bring  scattered 
things  (assets,  accoimta,  articles  of  property)  into  one  mass  or  f nod ;  **  that  which 
may  lawfally  be  done  by  the  holder  of  the  obligation  to  secure  its  payment  or 
liquidation  after  its  maturity." 

COLLECTIBLE  or  COLLECTABLE.     Capable  of  being  collected."    (See,  gener-. 

ally,  GUABANTT.) 

debt,  OT  other  liability,  but  the  promise  of 
one  ie  the  inducement  to,  and  ground  of,  the 
credit  given  to  another,  by  ivhicb  a  debt  or 
liability  is  created  in  faim  to  whom  the  credit 
is  given,  such  a  promise  is  a  collateral  un- 
dertaking." Elder  u.  Warfield,  7  Hair.  &  J. 
(Md.)  391,396. 

"Where  there  la  s  pie-exiftiiig  debt,  or 
other  liability,  a  promise  by  a  third  person, 
having  immediate  respect  to,  and  founded 
upon  the  original  liability,  without  any  new 
consideration  moving  to  him,  to  pay  or  an- 
Bwer  for  such  debt  or  liability,  is  a  collateral 
undertaking."  Elder  i>.  Warfield,  7  Harr.  4  J. 
(Md.)  391,  305  totting  Fish  ^.  Hutchiiuoii, 
2  \A.  Ken.  537,  2  WiU.  C.  P.  94). 

18.  Century  Diet. 
"A  warranty  is  collataral  where  he  on  whom 

the  warranty  descends  does  not  c)aim  tha 
land  as  heir  of  him  by  whom  the  warranty 
was  made."  Den  p.  Crawford,  8  N.  J.  L.  90, 
108  [niting  2  Bl.  Comm.  302;  Coke  Litt.  3766, 
37Ga,  and  notes  320,  328]. 

19.  Blftck  L.  Diet. 
80.  Black  L.  Diet. 
31.  Context. —  The  meaning  of  the  word. 

as  used  in  an  ordinance,  is  to  be  determined 
from  the  context.  Purdy  v.  Independence,  75 
Iowa  368,  3«0,  39  N.  W.  641. 

SS.  Purdy  v.  Independence,  75  Iowa  366, 
360,  39  N.  W.  841. 

23.  Black  L.  Diet. 

24.  Shenandoah  Nat.  Bank  c  Uarah,  89 
lowo  273,  278,  50  N.  W.  4S8,  48  Am.  St.  Rep. 
381. 

When  used  with  reference  to  the  collection 
of  money,  it  often  implies  much  more  than 
the  mere  act  of  receiving  the  money.  An  at- 
torney brings  suit  to  enforce  the  payment  of 
K  demand,  and  the  amount  recovered  is  mode 
b^  the  sale  of  the  defendant's  property  on  ju- 
dicial process.  The  term,  as  applied  to  such 
a  proceeding,  would  describe,  not  only  the  act 
of  receiving  the  money,  but  all  the  means  by 
which  the  payment  was  enforced.     Purdy  n. 


Independence,  76  Iowa  366,  360,  39  N.  W. 
841.*  The  grant  of  the  power  "to  collect"' 
carries  with  it  "  all  the  usual,  ordinary  and 
necessary  means  for  the  exercise  of  tb« 
power."  Mclnemy  c.  Reed,  23  Iowa  410,  414. 
The  authority  to  collect  was  held  to  include 
the  right  to  receive  money  under  the  Missouri 
statutes  relating  to  swamp  lands.  State  v. 
:Moeller,  46  Mo.  331,  335.  Duty  to  collect 
sometimes  includes  the  duty  to  sell.  So  held, 
in  Fling  <B.  Goodall,  40  N.  H.  208,  219,  con- 
struing N.  H.  Rev.  Stat.  c.  208,  \\  l.-i,  16. 
But  unless  so  manifested,  the  word  "  collect " 
and  its  cognates  or  derivatives  are  dearly 
used  to  signify  the  obtainment  of  the  money 
without  suit.  People  e.  Reis,  76  Gal.  269, 
279,  18  Fac.  309. 

The  words  "  for  collection,"  as  used  in  tha 
note,  convey  the  same  meaning  as  the  words 
"  to  collect."  Sbeoandoah  Nat.  Bank  <o. 
Marsh,  80  Iowa  273,  276,  66  N.  W.  45S,  48 
Am.  St.  Rep.  381.     See,  generally,  Coium- 

Ifot  Bynonymons  with  a  commencement  of 
a  legal  process. —  Bee  Thompson  c,  Hazen, 
25  Me.  104,  108,  construing  the  words  "al- 
lowed to  collect  "  in  a  statute.  But  see  Iliff 
e.  Weymouth,  40  Ohio  St  101,  103,  where  it 
is  said:  "When  required  to  'collect,'  tfaa 
adoption  of  the  commonly  known  and  moat 
effective  means  of  enforcing  collection  —  tb* 
commencement  of  suit  —  was  necessarily- 
implied." 

In  legal  sense,  tbe  term  "  to  collect  a  fine  * 
includes  all  the  acts  by  which  tJie  penal^  i* 
imposed  and  enforced.  Pottawattamie  Coun^ 
D.  Carroll  County,  67  Iowa  466,  467,  25  N.  W. 
703. 

The  tenn  " collect "  and  tlie  teim  "par 
over,"  are  not  applicable  to  real  oatate^  but 
supposing  a  sale  made,  they  are  atrictly  ap- 
plicable  to  the  proceeds  of  such  sale.  Going- 
v.  Emery,  16  Pick.  (Moai.)  107,  112,  26  Am. 
Dec.  84S,  per  Shaw,  C.  J. 

25.  Century  Diet.    And  see  Cowles  ff.  Pid:, 
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COLLECnOK."  An  assemblage  or  gathering  of  objecte ; "  the  act  or  practice 
«f  coJlectioff  or  of  gathering  together."  (Collection :  Agency,  aee  Mgboantilb 
A0ENCIS8 ;  Frinoipal  and  Aobst.  Of  Aseete  —  Of  Assigned  Estate,  see  Assion- 
HXNT8  Fob  Bknsfit  of  Cbeditorb  ;  Of  Bankrnpt  Estate,  see  BASESTiproY ;  Of 
InBolvent  Estate,  sea  Insolvknoy.  Of  Estate  —  Of  Decedent,  see  ExEODroBa  and 
Adhinibtratoks  ;  Of  Ward,  see  Guabdian  and  Ward.     Of  Tax,  see  Taxation.) 

Collection  of  note.  Taking  of  payment  thereof  in  money  or  in  money's 
worth."     (See,  generally,  CoLLE(7r ;  Cohmbrcial  Papbb.) 

Collect  on  deuveby.    See  Carbibbs. 

Collector.  An  ofiicial  who  collects  or  receiTea  t&xee,  datiee,  or  other  pnblio 
revennea;"  one  anthorized  to  receive  taxes  or  other  impositions;  a  person 
appointed  by  a  private  person  to  collect  the  credit«  due  him."  (Collector :  Of 
Gostoms  DnUes,  see  Cobtomb  Ddtibs.  Of  Internal  Kovenne,  see  Intebnal 
Retbnde.     Of  Taxes,  see  Taxation.) 

College.  An  organized  assembly  or  collection  of  persons,  established  by 
kn-,  and  empowered  to  co-operate  for  the  performance  01  some  special  fnnetioQ 
or  for  the  promotion  of  some  common  object,  which  may  be  educational,  political, 
ecclesiastical,  or  scientific  in  its  oliaracter.*'  In  the  most  common  use  of  tne  word, 
it  designates  an  institntion  of  learning  (usnally  incorporated)  which  offers  .instrnc- 
tiou  in  the  liberal  arts  and  hiimanitieB  and  in  scientific  branches,  but  not  in  the 
technical  arts  or  those  studies  preparatory  to  admission  to  the  professions."    In 


55  Conn.  ESI,  10  Atl.  669,  3  Am.  St.  R«p. 
44;  SchmitE  v.  Langhuii,  88  N.  Y.  603,  606; 
ntiita  t>.  Case,  13  Wend.  (N.  Y.)  643,  644) 
Crnnpaton  c.  McNair,  I  Wend.  {N.  Y.)  467, 
4a0;  Texas  City  Imp.  Co.  e.  Qriawold,  (Tex. 
Cir.  App.  IS9T)  41  S.  W.  613;  French  P. 
Marsb,  29  Wi«.  649;  I^er  o.  Gibson,  16  Wis. 
557,  569. 

'  To  w^nant  tlut  a  d«bt  Is  collectible,  .  .  . 
13  to  warrant  that  it  is  l^all;  demandable, 
and  that  the  debtor  ia  of  competent  ability  to 
inswer  it,  not  that  he  will  pay  it  when  de- 
manded by  execution."  McDoal  u.  Yoemuis, 
g  WatU  (Pa.)  381,  362. 

S6.  Eqaivxlent  to  "lecoviry." — The  word 
"  collection  "  in  the  sentence  quoted  from  the 
petition  ie  the  equivalent  of  the  word  "  re- 
covery"  contained  in  N.  Y.  Code  Civ.  Proc. 
I  860.  Durland  e.  DurUnd,  62  Nebr.  S13, 
815,  S7  N.  W.  1048. 

The  act  of  leceiving  was  considered  a.  col- 
lection within  the  meaning  of  an  ordinanoe 
relating  to  collections  made  by  a  treasurer. 
PurdT  r.  Independence,  76  Iowa  366,  361,  39 
N.  W.  641. 

27.  Century  Diet. 

"The  meie  pnrcluH  of  artideB  of  an- 
tiqnity  linEly,  at  separate  times,  is  insuffi- 
cient to  constitute  t^m  a  collection,  if  tbey 
haTe  not  been  brought  together  anywhere, 
becanse  the  paragrajA  is  based  upou  the  idea 
of  an  aaaemblage."  Davis  v.  U.  8..  77  Fed. 
172.  173,  46  U.  S.  App.  235,  23  C.  C.  A.  113. 
And  we  /m  fv  Qloenier,  67  Fed.  532,  633; 
Tiffany  e.  U.  S.,  6«  Fed.  72B,  730;  In  n 
Olaenaer,  66  Fed.  642,  646,  14  U.  3.  App.  331, 
5  C.  C.  A.  226. 

2&  Century  Diet. 

as.  Dana  v.  Cochran,  76  Miss.  439,  444,  24 
8o.  16S.  906. 

SO.  Standard  Diet  [quoted  in  State  f. 
Moores,  62  Nabr.  770,  783,  73  N.  W.  299J. 

A  coDtctmr  of  toxea  is  a  public  officer. 


whose  duty  it  is  to  collect  the  taxes,  and  pay 
the  same  into  the  treasury  of  the  atata,  or  to 
the  parties  entitled.  State  o.  Nicholson,  67 
Hd.  1,  8  Atl.  817.  And  aee  Baldwin  r.  Hew- 
itt, 88  Ky.  073,  676,  II  Ky.  L.  Rep.  199,  11 
S.  W.  803  (where  it  ia  said:  "The  sheriff 
of  a  county  is,  by  virtue  of  his  office,  the  col- 
lector of  the  revenue.  If,  however,  he  fails 
to  execute  bond  therefor,  the  atatute  author- 
izes the  county  court  to  appoint  a  collector. 
The  statute  above  cited,  in  speaking  of  a 
'  collector,'  doubtless  refers  to  a  ease  where 
one  has  been  appointed  in  place  of  the  sher- 
iff") i  Gabler  v.  Elieabeth,  42  N.  J.  L.  79,  80 
[where  it  ie  said:  "  It  ia  conceded  that  the 
term  '  collector  '  used  in  thia  act  nieana  the 
officer  in  either  of  the  municipalities  named 
having  the  legal  custody  of  and  power  to 
disburse  the  funds  of  auch  corporation,  and 
that,  in  the  city  of  Eliaabeth,  those  officers 
upon  whom  procesa  was  served  unitedly  per- 
form those  functions  ") .  See  also  Ex  p.  Mc- 
Cabe,  33  Ark.  396,  398;  Bingham  «.  WinonA 
County,  8  Minn.  441. 

31.  Black  L.  Diet.  And  see  State  v. 
Ssrlls,  135  Ind.  195,  198,  34  N.  E.  1129, 
where  it  is  said:  "If  a  person  engaged  in 
making  coUcctiona  for  others  ia  a  collector, 
by  an  equally  fair  interpretation  a  '  clerk,' 
a  '  servant,'  an  '  employe,'  or  '  keeper  of  ae- 
counta,'  ao  engaged,  may  be  collectors;  and  a 
collector  may  be  a  aervant,  clerk,  employe, 
and  keeper  of  accounts." 

32.  Black  L.  Diet  And  see  Landewibrevre 
College  Cose,  3  Dyer  267a. 

The  term  "coUege"  la  used  In  vaiions 
Knaes,  as  a  college  of  electors,  a  college  of 
surgeons,  or  a  college  of  cardinals.  Ac^emy 
of  Fine  Arts  e.  Philadelphia  County,  22  Pa. 
St.  496.  498. 

33.  Black  L.  Diet. 

■*  The  word  '  collie '  la  employed  in  this 
cotuttry  to  indicate  an  Institution  of  leora- 
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Eogland,  it  is  a  civil  corporetioD,  company,  or  society  of  raen.baving  certain 
privil^ee,  and  endowed  with  certain  revonnes,  founded  by  royal  license.^  Com- 
monly  nsed  also  to  deecribe  an  edilice  appropriated  to  instmction  la  the  languages 
and  eciencee  in  general."  (See,  generally,  Cullboss  and  UMVEHsmEB ;  Schools 
AND  School  Distbiots  ;  Univbesitt.) 


ing,  haying  corporate  powera  and  possessiug 
tlie  right  to  confer  degrees.  Looked  at  with 
reference  to  its  educational  work,  the  college 
consists  of  the  trustees,  teachers,  and  schol- 
ars. They  make  up  the  membership  of  the 
college,  and  represent  its  active  work.'' 
Iforthampton  Countv  >'.  Lafajett^  College, 
12B  Pa.  St.  132,  144, 'iS  Atl.  516. 

An  incorporated  medical  college  is  a  college 
within  the  meaning  of  a  statute  which  r^u- 
lates  the  meetings  of  the  trustees  of  ereiy 
college  to  which  a  charter  is  granted.  The 
statutory  provision  is  not  confined  to  "  liter- 
ary "  colleges.  People  c.  Albany  Medical 
College,  62  How,  Pr,  (N.  Y.)  220. 

A  high  school  is  not  a  "  coQege,"  within  the 
meaning  of  Mich.  Laws  (1891),  No.  147,  I  3, 
prescribing  the  qualifications  of  school  com- 
missioner. People  V.  Howtett,  94  Mich.  105, 
JS3  N.  W.  1100. 

34.  Wharton  L.  Lex. 

35.  Academy  of  Fine  Arts  V.  Philadelphia 
County,  22  Pa.  St.  496,  498.  And  see  SUte 
v.  Ross,  24  N.  J.  L.  497,  498,  where  it  is 
said;  "The  term  college,  as  here  used,  is 
not  to  be  taken  in  its  general  sense,  and  as 
signifying  an  aBscmbtage  of  persons  for  any 
political  or  ecclesiastical  purpose;  but  in  its 
more  usual  acceptation,  a  college  of  learning. 
Nor  in  that  sense,  does  it  mean  the  assem- 
blage of  the  professors  and  students;  nor 
yet  the  trustees  in  their  corporate  capacity; 
but  certain  property  belonging  to  them,  edi- 
fices and  the  lands  whereon  the  same  are 
erected."  But  see  Stanwood  c.  Peirce,  7 
Mass.  458,  460,  where  it  is  said :  "  The  word 
college  is  more  naturally  applied  to  the  place 
where  a  collection  of  students  is  contem- 
plated, than  to  the  hall  or  other  buildings 
intended  for  their  accommodation." 

"  The  settled  meaning  of  '  college '  as  a 
fcuilding  01  group  of  buildingi  in  which  schol- 


ars are  housed,  fed.  Instructed  and  governed 
under  college  discipline,  wbile  qualifying  tor 
their  university  degree,  whether  the  univer- 
sity includes  a  number  of  collies  or  a  single 
college,  is  now  attacked.  We  have  deemed  it 
proper  to  trace  this  meaning  with  sufRcient 
detail  to  demonstrate  the  utter  unreason  of 
the  attack.  This  peculiar  function  of  a  col- 
lege is  inherent  in  the  beat  conception  of  the 
university.  This  meaning  has  b««n  attached 
to  the  English  word  for  BOO  years;  it  was  the 
only  meanine  known  at  the  time  our  first 
American  colleges  were  founded,  it  was  recog- 
nized and  distinctly  affirmed  in  the  charter 
of  Yale  College,  it  has  since  been  affirmed  by 
repeated  acts  of  legislation,  and  has  received 
the  sanction  of  constitutional  confirmation." 
Yale  University  d.  New  Haven,  71  Conn.  316, 
827,  42  Atl.  87,  43  L.  R.  A.  490. 

"  By  '  college,'  clearly  a  corporation  was 
Intended.  Not  that  the  term  ex  oi  fermini 
implies  a  corporate  body.  Schools  and  vari- 
ous kinds  of  associations  have  sometimes  re- 
ceived that  appellation,  at  least  by  reputa- 
tion and  without  a  charter."  Ghegaray  f. 
New  York,  13  N.  Y.  220,  229,  construing  a 
statute  exempting  from  taxation  every  build- 
ing erected  for  the  use  of  a  college  or  for 
other  institutions  of  learning. 

"  Viewed  with  reference  to  its  taxability, 
the  college  edifice,  with  the  dormitories  and 
other  buUdings  in  the  same  general  inclosure, 
used  for  the  purposes  of  the  school,  constitute 
the  college.  They  are  the  seat,  the  home,  of 
the  institution,  and  the  place  where  its  edu- 
cational work  is  done."  Northampton  County 
«.  lAfayette  College,  128  Pa.  St.  132,  144,  18 
Atl.  61(1,  construing  a  statute  exempting  from 
taxation  colleges  and  institutions  of  learn- 
ing, with  the  grounds  thereto  annexed  and 
necessary  for  Uie  occupancy  and  enjoyment 
of  the  same. 
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For  Matters  Tlelating  to — {continued) 

Schools,  see  Schools  and  School  DiSTBicra. 
Unincorporated  SocietieB,  see  Asbooiationb. 
United  States  Naval  Aeadem;,  see  AaifT  and  Natt. 

I.  NATURE,  Status,  and  obganizatioh. 

A.  In  General.  In  determining  the  public  or  private  character  of  a  college 
or  nniversity  *  it  is  necessary  to  consult  the  charter  or  incorporating  act  of  eacli 
institntion.*  It  may  be  said,  however,  that  the  more  incorporating  or  chartering 
of  a  private  college' or  the  fact  that  it  receives  aid  and  funds  for  its  support 
from  the  state*  does  not  constitute  it  a  public  corporation,  nor  does  the  fact  tliat 
private  donations  have  been  made  to  a  public  institution '  change  its  character  to 
other  than  that  of  a  public  institution. 

B.  Incorporation — l.  In  Oehsral.  Ad  institution  of  learning  will  not  be 
permitted  to  incorporate  unless  it  appears  that  its  standard  of  instruction  is  in 
conformity  to  the  law  providing  for  such  incorporation,*  and  that  the  powers. 
which  it  assumes  to  possess  are  within  the  pnrview  of  the  statute.^    If  a  certain 

STstem  for  the  ioooiporation  of  colleges.  Mat- 
ter of  Lampmn.  22  Miac  (N.  Y.)  198,  4» 
N.  Y.  Suppl.  576. 

8.  LouiBvllle  v.  Loulaville  Unlversitj*,  15  B. 
Mon.  (Ky.)  842;  Koblitz  c.  Weatern  Heaeire 
Univerti^,  21  Ohio  Cir.  Ct.  144,  11  Ohio  Cir. 
Dec.  515;  Dartmouth  College  v.  Woodward,  4 
Wheat.  (U.  S.)  618,  4  L.  ed.  629  [reversing  1 
N.  H.  lllli  Allen  v.  McKean,  1  Sumn. 
(U.  S.)  276,  I  Fed.  Caa.  No.  229;  Atty.-Gen. 
V.  Pcarce,  2  Atk.  S7 ;  Philips  o.  Bury,  1  Ld, 
Baytti.  S,  2  T.  R.  346. 

4.  Cleaveland  C.  Stewart,  3  Ga.  283 ;  Board 
of  Education  v.  Oreeuebaum,  39  111.  609 
[followed  in  Board  of  Education  v.  Bakewell, 
122  111.  339,  10  N.  B.  378,  in  which  case  this 
was  held  to  be  true  though  the  board  of  trus- 
tees of  a  private  college  had  repeatedly  repre- 
sented themselveH  in  their  reports  to  the  leg- 
islature as  a  public  corporation  and  asked 
for  appropriations,  and  although  the  legisla- 
ture bad  declared  Buch  collets  to  be  a  stat* 


1.  For  definition  of  "  collego"  see  Coluob. 
For  dafinitioa  of  "  univarilty "  see  Uni- 

VEBSITT. 

In  this  article  bo  technical  distinction  be- 
tween the  terms  is  observed.  They  are  also 
sometimes  used  interchangeably  with  "  inatt- 
tution."  Black  1^  Diet.;  Nobles  County  d. 
Uamline  University,  46  Minn.  316,  317,  48 
N,  W.  11  IB. 

S.  CoUegeB  ot  nnlveisitles  incorporated  and 
•npportcd  by  the  state  are  generally  treated 
hy  the  courts  as  public,  rather  than  private, 
corporations. 

florido.— State  e.  Knowles,  IB  Fla.  677. 

Iliinoia. — Thomas  V.  Illinois  Industrial  Uni- 
versity, 71  111.  310. 

Iowa. — Weary  p.  State  University,  42  Iowa 
33E. 

Louisiana. —  Tulane  Education  Fund  c. 
Board  of  Assessors,  3B  La.  Ann.  292. 

Misaitsippi. — -  State  t>.  Vicksburg,  etc.,  R. 
Co.,  51  Miss.  361. 

Tichraaka. —  State  University  u.  McConnell, 
6  Nebr.  423. 

yew  York. —  People  p.  Jackson,  23  Hun 
(N.  Y.)   568.  60  How.  Pr.   (N.  Y.)  830. 

Firpinitt.— Lewis  v.  Whittle,  77  Va.  415. 

Sec  10  Cent.  Dig.  tit  "  Colleges  and  Uni- 
versities," \  1. 

But  see  SUte  p.  Carr,  111  Ind.  335,  338,  12 
N,  E.  318,  where  it  is  said;  "A  university  so 
established  under  the  direct  authority  of  the 
State,  through  a  special  act  of  the  Legisla- 
ture, or  that  the  charter  contains  provisiona 
of  a  purely  public  character,  nor  yet  that  the 
institution  was  wisely  established,  and  is  and 


make  it  a  public  corporation,  or  constitute  its 
endowment  fund  a  public  fund." 

A  college  is  not  a  membership  corporation 
within  the  membership  corporation  law  of 
18BG  and  the  general  corporation  law  of  IB92, 
classifying  the  different  kinds  of  corporations. 
The  university  law  ot  1802,  which,  like  the 
two  other  and  later  acts,  was  the  work  of  the 
uniBsioners,  provides  a   complet« 

[I.  A] 


versity  c.  Williams,  S  Qill  £  J.  (Md.)  366, 
31  Am.  Dec.  72;  Dartmouth  College  v.  Wood- 
ward,  4  Wheat.  (U.  B.)  61S,  4  L.  ed.  S2» 
[reversing  1  N.  H.  Ill] ;  Allen  v.  McKean,  1 
Sumn.   (U.  8.)  276.  1  Fed.  Gas.  No.  229. 

6.  Head  v.  State  University.  47  Mo.  220 
(where  private  contributions  were  given  h> 
secure  the  location  of  the  Uuiversi^  of  Mis- 
souri at  a  certain  place)  ;  State  University 
V.  Maultaby,  43  N.  0.  267- 

6.  In  re  American  Electropathic  Institute, 
14  Phila.  (Pa.)  128,  37  Leg.  Int.  (Pa.)  262, 
where  a  charter  was  refused  for  instruction 
in  electricity  as  a  curative  agent,  such  quali- 
fication for  the  practice  of  m^icine  not  meet- 
ing the  standard  required  by  the  Pennsylva- 
nia act  of  March  24,  ^'>^^. 

7.  Thus  the  laws  providing  for  the  forma- 
tion of  benevolent,  charitable,  aeientiflc,  and 
miisionary  societies  do  not  authorise  the  In- 
corporation of  a  medical  collie  (People  ti. 
Gunn,  96  N,  Y.  317  [o;prm»nff  30  Hun  (N.  Y.) 
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endowment  or  anbeoription  ie  required  aa  a  prereqnisitd  to  the  granting  of  a 
charter'  it  will  not  be  granted  where  the  enbBcriptioDS  consist  almost  entirely  of 
jands,  the  location  and  descriptions  of  which  are  so  indefinite  that  no  raluation 
can  be  placed  thereon.* 

2.  VowtA  Of  Stats  to  Cbanos  Charter.  Where  a  college  or  nniversity  is  a 
public  corporation  its  charter  may  be  altered,  amended,  or  repealed  at  the  pleas- 
ore  of  the  legislatare,*"  even  thongb  the  state  has  created  a  body  corporate  to 
control  its  property  and  aSairs."  In  the  case  of  private  institatione,  however,  if 
neither  the  statnte  nnder  which  the  college  is  incorporated,  nor  its  charter, 
reserves  to  the  state  tlie  right  to  change  or  modify  its  charter  no  eucli  right 
exists ; "  and  while  the  state  constitntiona  or  the  iucorporating  acts  may  reserve 
tlie  right  to  alter  or  repeal  the  charter,"  yet  if  such  reservation  be  limited  or 
restricted  it  can  be  exercised  only  in  the  manner  or  for  the  pnrpoees  specified/* 


HA),  nor  ia  the  cziatmMof  such  t.  oorpora- 
tion  reeogniced  bj  lain  providing  for  the  in- 
corporation of  acientiflc  and  literary  colleges 
and  nniveraitiea  (People  t.  Onim,  96  N.  Y. 
317  iaUirming  30  Hun  (N.  Y.)  322]).  So 
too  under  ba  ftct  providing  that  anj  number 
«f  panonB  desiring  to  form  k  corpoTfttlon 
tnigiit  prepare  an  inetmmeul  in  writing, 
•pmfjing  the  objeeta,  conditions,  and  name 
oE  their  association,  and  that  the  BUpreme 
Mart  ihould  examine  the  same  and  certify 
thereon,  adjudging  the  lawfulness  of  the  ob- 
jects, and  thOit  if  saiS  court  certified  the  same 
to  be  lawful  the  aeaociation  should  become  a 
bodj  corporate,  with  powers  incidental  to  cor- 
ponttions,  it  was  held  that  the  court  had  no 
authority  to  certify  a  medical  college  whoa* 
coDstitntion  authorized  them  to  confer  de- 
grees, Binoe  Buch  power  is  not  incidental  to 
oorpoiations  and  was  not  within  said  act. 
PhJadelphia  Uedical  College's  Case,  3  Whart. 
iPa.)  445  j  I(k  re  Duquesne  CoUe^,  2  Pa.  Dist. 
65S,  12  Pa.  Co.  Ct.  491.  See  also  People  v.  SUt« 
Uedieal  Soe.,  18  Wend.  (N.  Y.)  G39,  holding 
that  a  collegiB  ehartered  "  for  the  instruction 
and  education  In  the  learned  languages  and 
liberal  ^rta  and  teiencea  "  could  not  be  repre- 
Mnted  in  the  medical  society  of  the  atate,  not- 
withstanding the  fact  that  the  legislature  had 
teeogniied  ita  medical  faculty  and  the  di- 
plomas issued  by  it.  The  act  giving  coll^;es 
the  right  to  be  represented  in  the  state  .so- 
ciety referred  only  to  "  (Wlleges  of  medicine 
in  the  state." 

The  fact  that  a  certain  name  has  onc«  been 
confened  upon  an  educational  institution  will 
lut  preclude  the  chartering  of  a  college  in  the 
aanie  name,  where  the  former  institution  haa 
been  absorbed  by  another  collie  of  a  different 
name,  and  the  former  name  haia  not  been  used 
for  many  years.  /«  rs  Duquesne  College,  12 
Pa.  DisL  S6S,  12  Pa.  Co.  Ct.  491. 

Amendment  of  charter. —  The  powers  of  a 
eollc^  created  by  special  legislation  will  bo 
datemincd  by  interpretation  of  such  special 
legislation;  and  where  it  seeks  to  have  its 
diarter  amended  to  conform  to  the  powers 
conEencd  tij  the  special  act  it  need  not  bring 
itadf  within  a  general  law  providing  for 
ammdments  to  the  ehartera  of  existing  cor- 
porations. In  r«  Philadelphia  Uedleo-t^imr- 
^  CoUege,  190  Fa.  SL  121,  43  WUy.  Not« 
Qm.  (Pa.)  4B1,  <2  AtL  524. 


8.  Matter  of  Wesleyan  Coll^,  1  CaL  447, 
holding  that  a  oash  subscription  of  twenty- 
seven  thousand  five  hundred  dollars  was  a 
sufficient  compliance  with  the  California  stat- 
ute of  1860. 

9.  Matter  of  California  College,  1  Cal.  329. 

10.  State  University  v.  Winston,  C  Stew. 
&  P.  (Ala.)  17)  State  C.  Vicksburg,  etc.,  R. 
Co.,  61  Miss.  361. 

11.  IlUnoiB  Indiutrial  University  v.  People, 
78  111.  187  note;  Illinois  Industrial  Univer- 
sity V.  Champaign  County,  76  111.  184. 

la.  ffwftona.— Kellum  v.  State,  S6  Ind.  S88, 
holding  that  the  lottery  privilc^  with  which 
Vincennes  University  was  endowed  by  the  ter- 
ritorial legislature  oouid  not  be  subaaquently 
abrogated  by  statute. 

KsKtwiky. —  Louisville  v.  Louiaville  Uni- 
versity, 16  a  Mon.   (Ky.)    642. 

0A»o.— State  p.  Netr,  62  Ohio  St.  376,  40 
N.  E.  720,  28  L.  R.  A.  409. 

Fermofif. —  Caledonia  County  Grammar 
School  Trustees  v.  Burt,  II  Vt.  632. 

United  State*. —  Dartmouth  College  t>. 
Woodward,  4  Wheat.  (U.  S.)  618,  4  L.  ed. 
629  Iraverting  1  N.  H.  Ill];  Allen  v.  Mc- 
Eean.  1  Bunm.  (U.  S.)  276,  1  Fed.  Cas.  No. 
229.  See  also  Vincennes  University  v.  In- 
diana, 14  How.  (U.  S.)  268,  14  L.  ed.  416 
[reoeratn;  2  Ind.  293],  holding  that  land  re- 
served by  act  of  congress  of  March,  1804 
(providing  for  the  disposal  of  the  public 
lands  in  Indiana  territory  and  reserving  for 
the  use  of  a  seminary  of  learning  certain 
townahins)  vested  in  a  board  of  trustees 
created  by  the  territorial  legislature  in  1806, 
and  that  therefore  a  subsequent  legislature 
had  no  power  to  appoint  other  commissionerB 
to  sell  such  land  and  thereby  defeat  the  trust. 

13.  Jackson  v.  Wabih,  76  Ud.  304,  23  Atl. 
778. 

14.  People  V.  Kewen,  69  Cal.  216,  10  Fae. 
393;  Allen  v.  McKean,  1  Sumn.  (U.  S.)  276, 
1  Fed.  Cas.  Mo.  229,  the  latter  case  holding 
that  where  a  legislature  in  granting  a  col- 
lege charter  provided  that  it  might  "grant 
fiuiher  powers  to,  or  alter,  limit,  annul,  or 
restrain  any  of  the  powers  by  this  Act  vested 
In  the  said  corporation,  as  shall  be  judged 
neceasary  to  promote  the  best  interest  of  the 
CoUege  "  tta  power  is  confined  to  the  enlarg- 
ing, altering,  etc.,  of  the  powers  of  the  cor- 
poration, and  do  not  extend  to  any  Inter- 
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n.  HIGBTS  AND  POWERS. 

A.  To  Aoqnfre,  Hold,  and  Dispose  of  Property— i.  Aconisnioii  and 
HoLDno  —  a.  la  Oenflral.  Upon  the  principle  that  every  corporation  has 
implied  power  to  do  everything  that  is  reasoDable,  necessary,  or  convenient  to 
accompliBh  the  objects  for  which  it  is  instituted  ■*  a  oolite  may  receive  and  apply 
any  endowment  not  prohibited  by  ite  charter  or  by  hiw,"  and  the  receipt  of  gute 
of  real  or  personal  property  is  sometimes  expressly  authorized  by  the  act  of 
incorporation."  The  amount  of  property  whicli  a  university  may  take  or  hold* 
is,  however,  often  limited  bv  its  charter  or  by  the  statute  under  which  it  is  incor- 
porated," and  an  act  of  the  legislature  removing  the  limitation  of  the  power  of  a 

NMhville  University,  4  Humphr.  (Teim,) 
166,  the  latter  com  holding  that  the  murer. 
kXj,  being  empowered  bj  its  charter  "to 
have,  receive,  and  enio;  Unda,"  etc.,  and  be- 
ing a  "person"  within  t>^  meaning  of  Um 
corporation  law,  could  enter  upon  landi  in 
the  Ocoee  district  of  public  lands  at  a 
natural  person;  and  that  inoamuch  ai  the 
university  wa£  entitled  to  the  proceeds  of 
the  sale  of  two  half  townships  it  might  enter 
into  such  public  land  without  the  pajmant  of 
toe  monej  required  bj  taw  from  other  per- 
sons, but  might  give  its  receipt  tc  t^  stats 
for  so  much  monej  as  the  proceeds  of  the  sale 
of  said  township  land.  ' 

By  wlU. — '  An  unincorporated  state  anivsr- 
■ity  recognized  by  various  state  atatutes  re- 
lating to  its  organisation,  government,  sod 
functions  as  having  an  exist«nace  distinct  from 
that  of  its  regents,  who  are  incorporated,  Is 
capable  of  taking  a  devise,  notwithstanding 
that  its  organic  act  provides  that  gifts  to  ft 
maj  be  made  to  the  regents  and  to  the  state. 
Royer's  EsUte,  123  Cal.  614,  66  Pae.  461,  41 
L.  R.  A.  304,  where  it  is  also  said  tliat  under 
Cal.  Civ.  Code,  S  1276,  providing  that  cor- 
porations organieed  for  scientific,  literary,  or 
educational  purposes  may  take  testamentary 
dispositions  of  property,  although  Apt  spe- 
cially authorized  by  law,  the  state  universi^ 
can  take  a  testamentary  gift  although  not 
specially  authorised  to  receive  it. 

18.  The  distinction  between  the  "taUns* 
and  "  holdltig  "  of  property  recognized  in  r«- 
lation  to  English  corporations,  owing  to  ttia 
mortmain  laws  of  that  country,  is  not  sp- 
plicable  in  New  Yoric  Hence  a  universi^s 
charter  limiting  its  power  to  hold  propertf, 
in  the  absence  of  some  plain  and  contralliog 
circumstances  showing  a  contrary  legislatire 
intention,  must  be  construed  as  limiting  tlw 
taking  as  well  as  holding  beyond  the  anount 
specified.  Matter  of  McGmw,  111  N.  Y.  «. 
19  N.  E.  233,  19  N.  Y.  St.  392,  2  L.  R.  A.  MT 
[affirming  4S  Hun   (N.  Y.)   3541. 

19.  Thus  it  has  been  held  that  under  the 
charter  and  statute  under  which  it  was  in- 
corporated, Cornell  Univeraity  had  no  power 
to  take  or  hold  any  more  real  or  personal 
property  than  three  million  dollars  in  the  ag- 
gregate. Matter  of  McQraw,  111  N.  Y.  85, 
19  N.  E.  233,  19  N.  Y.  St.  392,  8  L.  R.  A. 
387  {affirming  4S  Hun  (N.  Y.)   3541. 

In  detenntiiiiig  the  valn«  of  tbe  srond* 


meddling  with  the  property  of  the  corpora- 
tion or  to  the  extinction  of  its  earporat« 
existence;  and  that  a  vote  of  the  trustees  of 
such  collie  that  they  "  acquiesced  "  in  such 
unconstitutional  statute  did  not  import  their 
aaaent  thereto.  See  also  Sterling  v.  Slato 
University,  110  Mich.  369,  68  N.  W.  263,  34 
L.  R.  A.   150. 

What  conatitatei  an  ouster  of  unlvenitr. 
— A  university  in  1807  and  afterward  had 
title  to,  and  possession  of,  a  certain  town- 
ship of  land,  of  which  fact  the  state  bad 
knowledge.  In  1820  a  superintendent  was  ap- 
pointed by  the  legislature  te  collect  the  rents 
of  these  lands ;  two  years  afterward  an  act 
was  paased  providing  for  the  sale  of  said 
lands,  and  in  five  years  thereafter  by  another 
act  commissionera  were  appointed  to  make 
such  sale.  In  IS46  the  university  brought  a 
suit  against  the  state  to  recover  the  purchase- 
money  derived  from  the  sale  of  these  lands, 
and  it  was  held  that  the  octe  done  by  the 
state  did  not  of  themselves  constitute  an 
ouster  of  the  university.  State  v.  Vinoennes 
University,  3  Ind.  77. 

IB.  It  has  been  held  that  a  college  incor- 
porated to  acquire  and  "  hold  property  in 
trust  for  .  .  .  church,  .  .  .  and  to  endow, 
build  up,  and  maintain  an  institution  for  edu- 
cational purposes,"  and  "  te  purchase,  re- 
ceive, possess,  and  dispose  of  such  real  and 
personal  property  as  may  be  necessary  or 
convenient  to  carry  out  the  object  of  said  cor- 
poration "  may,  upon  being  adopted  by  the 
Ifffislature  as  an  agricultural  college  of  the 
state,  take  and  hold  land  donated  for  col- 
lef^nte  purposes,  entirely  independent  of  any 
benefit  to  the  church,  and  that  the  trustees 
can  convey  the  same  whenever  the  interest  of 
the  collie  so  demands.  Liggett  t>.  Ladd.  23 
Oreg.  26,  31  Pac.  81,  17  Ort^.  103,  21  Pac 
133. 

16.  Bamett  v.  Franklin  College,  10  Ind. 
App.  103,  897,  37  N.  E.  427,  432;  Simpson 
Centenary  College  v.  Bryan.  60  Iowa  293 
(holding  that  a  failure  of  the  articles  of  in- 
corporation to  authorize  the  raising  of  an 
endowment  fund  should  not  be  construed  as 
a  prohibition  against  so  doing)  ;  Farmein' 
College  V.  Gary.  35  Ohio  St.  B4S.  And  see 
Liggett  c.  Ladd,  23  Oreg.  26.  31  Pac.  81. 

17.  Louisville  v.  Louisville  University,  15 
B,  Mon.  (Ky.)  642.  See  also  Abend  v.  Mo- 
Kendree  College,  74   111.  App.  664;   SUte  V. 

[II,  A,  1,  a] 
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nnirereity  to  bold  property  cannot  affect  the  rights  of  property  vested  before 


b.  B;  Private  Donations.  It  being  the  policy  of  the  law  to  enconrage  edu- 
c&tional  institntionB,"  a  donation  to  &  college  will  not  be  defeated  by  a  mere  mis- 
nomer of  the  sam  given.^  So  too  the  proiits  accruing  to  the  vendee  iu  a  eale  of 
lind  scrip,  by  virtue  of  the  general  act  of  congress,  donating  snch  scrip  to  the 
state,  form  no  part  of  the  purchase-price  thereof,  and  may  be  the  subject  of  a 
valid  gift  to  a  nnivereity.^ 

2.  Disposal.  The  power  to  selV  property,  except  where  its  acquisition  is  for 
some  special  purpose  inconsistent  with  power  of  sale,  being  correlative  of  the 
right  to  acqaire,  a  university  has  the  power  to  sell  real  estate  for  purposes  clearly 
tending  to  promote  its  interest  and  the  objects  for  which  it  was  created." 

B.  To  Uian^e  Location.  An  institution  established  under  a  condition  that 
it  shall  be  located  permanently  at  a  certain  place  cannot  be  changed  therefrom,*^ 


ind  bnUdlngia  of  a  uiuTeraity  their  worth 
ihould  be  estimated  as  property  held  for  the 
parpoees  of  the  corporation,  and  not  as  if 
the  otate  was  used  as  a  farm  or  cut  up  into 
building  tots.  Nor  can  the  uniTeraitj  while 
enjc^ing  the  undisputed  and  full  control  of  a 
future  endowment  fund  allege  as  a  reason  for 
taking  the  other  propertj  iu  excess  of  the 
statutory  limit  that  it  might  in  the  hereafter 
lie  claimed  that  the  fund  which  it  is  at  present 
in  potaession  of  is  a  trust  fund  created  bj 
the  act  of  congress.  Uatter  of  MeQraw,  46 
Bun  {N.  Y.)  364  [af^rmed  in  111  N.  Y.  66, 
19  N.  E.  233,  19  N.  Y.  Bt.  392,  2  L.  R.  A. 
387]. 

90.  Hatter  of  McGraw,  111  N.  Y.  66,  19 
N.  E.  233.  19  N.  Y.  St.  392,  2  L.  R.  A.  3BT 
lii|^nii{fi7  45  Bun  (N.  Y.)  354]. 

21.  See,  generally,  CHABmxs,  6  Cjc.  895. 
And  see  Burr  c.  Carbondale,  76  111.  455,  461, 
vhere  the  court,  in  diHcuBsing  the  act  estab- 
litihiiig  the  Southern  Illinois  Normal  Uni- 
ccisity,  which  provided  that  the  trustees 
>liould  receive  proposals  from  certain  points, 
d[  donations  in  lands,  buildings,  bonds,  etc., 
to  aid  in  the  foundation  of  such  institution 
■t  \  certain  locality,  said:  "  Setting  up  the 
locttion  of  State  institutions  to  the  highest 
bidder  is,  in  our  judgment,  impolitic  and  un- 
*iM,  resulting,  in  many  cases,  most  disas- 
tromly  to  the  best  interests  of  the  State. 
-  -  .  It  is  humiliating  to  our  State  pride  that 
resort  should  be  had  to  such  means,  but  this 
wurt  has  never  said  or  entertained  the  opin- 
iDD  it  was  against  the  eonatitution  so  to 
legislate;"  and  such  l^slation  is  uot  void 
u  against  public   policy. 

SidSdency  of  conoideration  for  piomise  in 
f»vei  of  college. — Where  a  party  agreed  to 
pa;  a  certain  sum,  "  trusting  that  the  boaril 
o'  trustees  would  persevere  in  their  efforts  to 
advance  the  interest  of  the  college  until  it 
ihould  become  endowed,"  etc.,  and  such  col- 
lege had,  after  the  execution  of  the  instru- 
ment sad  before  his  death,  raised  a  certain 
cDdawnient,  there  was  sullicietit  consideration 
to  lapport  the  promise  to  pay.  Burlington 
Uniyeraity  r.  Barrett,  22  Iowa  60,  62  Am. 
Ow.  376.  If,  however,  the  fund  created  by 
Uit  gift  of  ft  note  and  other  notes  given  under 
aimilar  eirenmiitaDces  is  diverted  to  purposes 
m  violation  of  an  oral  agreement  on  which 


the  gift  of  the  note  was  based,  as  between  the' 
maker  and  payee  a  defense  of  the  failure  of 
consideration  will  be  sustained.  Simpson 
CenUnary  College  v.  Tuttle,  71  Iowa  596,  33 
N.  W.  74. 

2S.  Hence  where  a  college  was  authorized 
to  receive  "  donations,"  but  the  incorporating 
act  was  silent  as  to  "  subscriptions  '  it  was 
held,  where  a  party  executed  a  bond  reciting- 
that  the  same  was  in  fulfilment  of  an  under- 
taking, agreement,  and  subscription  between 
the  obligor  and  other  persons  and  the  college 
that  such  endowment  fund  is  a  "  donation  " 
within  the  meaning  of  the  statute.  Hooker 
p.  Wittenberg  College,  2  Cine.  Super.  Ct. 
(Ohio)  353. 

23.  Thus  Ezra  Cornell  under  an  agreement 
purchased  the  scrip  at  thirty  cents  per  acre, 
and  it  was  also  agreed  that  a  further  sum  of 
thirty  cents  per  acre  from  the  net  proflts  of 
the  sale  of  the  land,  if  sufficient  therefor, 
should  be  added  to  and  form  a  part  of  the 
college  scrip  fund,  while  the  balance  of  the 
net  profits  should  form  a  separate  fund  to  be 
called  the  "  Cornell  Endowment  Fund."  Un- 
der this  agreement  it  was  held  that  the  sixty 
cents  per  acre  constituted  the  purchase-price 
of  the  scrip,  and  when  assigned  it  became  the 
property  of  Cornell,  and  that  any  proflts 
above  that  sum  belonged  to  him  and  were  re- 
ceived by  the  state  under  that  agreement  as 
the  property  of  Cornell  University,  the  state 
being  simply  custodian  thereof.  Matter  of 
McGraw,  III  N.  Y;  60,  10  N.  E.  233,  19  N.  Y. 
St.  392,  2  L.  H.  A.  387  [a/^rmcd  in  Cornell 
University  v.  Fiske,  136  U.  S.  152,  10  S.  Ct. 
775,  34  L.  ed.  427]. 

34.  Bute  University  t>.  Detroit  Young 
Hen's  Soc,  12  Mich.  I3B.  And  see  Liggett  v. 
Ladd,  23  Oreg.  26,  31  Pac.  SI. 

Authority  to  execute  deed  of  trust. —  An 
educational  corporation  authorized  to  do  all 
"  necessary  acts  "  to  carry  into  effect  its  ob- 
ject has  authority  to  execute  a  deed  of  trust 
on  its  educational  buildings  as  security  for 
the  payment  of  claims  for  materials  fur- 
nish^ for  the  construction  thereof.  Collier 
p.  Myers,  14  Tex.  Civ.  App.  312,  37  S.  W. 
1B3. 

2S.  Hascall  c.  Madison  University,  8  Barb. 
(N.  Y.)  174,  holding  that  a  person  who  con- 
tributes to  a   fund  for   its  erection   has  a 
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bat  where  it  appears  that  the  foander  of  a  college  does  not  iateod  to  limit  its 
location  permanently  upon  the  premisee  devised  the  location  may  be  changed  to 
a  more  snitable  place  without  a  forfeitare  of  the  original  site.** 

C.  To  Control  Matters  AflTeeting  Stadeots —  l.  1k  Oehsul.  A  coll^;e  or 
unirereity  may  pi-escribe  reqnirements  for  admiaaion"  and  rules  for  the  coodact 
of  its  stadents,"  and  one  wlio  enters  as  a  student  impliedly 


tiona,  9  Colo.  026,  21  Pac.  472,  to  tlie  effect 
that,  under  Colo.  ConBt.  art.  8,  j  6,  which 
deaignated  and  provided  for  the  institutions 
which  were  to  oecome  the  property  of  the 
state,  an  amendmeot  was  necessary  thereto  \a 
authorize  a  change  in  the  location  of  any  such 
institutions. 

Bight  to  MtabHih  otliei  colleges. —  Tha 
«hanoellor  of  the  University  of  Oxford  had 
power  by  charter  to  create  other  corporations, 
(uid  has  exerted  such  power  in  the  erecUon  of 
several  matriculated  companies  for  the  pur- 
pose of  K'^°8  instruction  (I  Bl.  Comm.  474); 
but  in  New  York  it  has  been  held  that  no 
college  has  the  right  to  create  any  other 
body,  politic  or  corporate,  and  the  mere  deo- 
ignating  of  an  institution  created  by  another 
collie  as  a  corporation  amounts  to  nothing 
more  than  a  misnomer  (Geneva  College  c. 
Patterson,  1  Den.  (N.  Y.)  61;  PeopU  r. 
Geneva  College,  5  Wend.  {N.  Y.)   211). 

86.  Cincinnati  u.  McMicken,  6  Ohio  Cir. 
Ct.  188. 

Where  by  statate  a  change  of  location  la 
antboiiced  the  location  can  b«  changed  only 
to  such  places  as  are  authorized  by  the  stat- 
ute. Hence  the  provisions  of  an  act  author- 
ising the  trustees  to  change  the  location  of 
HadisoD  University  from  Hamilton  to  Syra- 
cuse, Rochester,  or  Utica,  provided  they 
should  within  one  year  file  witn  the  secretary 
of  State  a  resolution  of  the  board  electing 
to  make  such  change,  determining  at  which  A 
the  places  the  university  should  be  located, 
were  not  complied  with  hy  a  resolution  to 
move  the  university  to  Rochester  or  its  vicin- 
ity. Hascall  c.  Madison  University,  8  Barb. 
(N.  Y.)  174.  Compare  Rogers  v.  Galloway 
Female  College.  04  Ark.  027,  44  8.  W.  464, 
39  L.  R.  A.  630,  holding  that  a  contract  to 
establish  a  college  "at  or  "in"  a  certain 
town  does  not  require  it  to  be  placed  within 
the  corporate  limits,  when  a  targe  number 
of  the  mhabitants  of  the  town  dwell  beyond 

Who  may  institute  rait  to  compel  change. 
—  A  private  individual  who  has  no  special  in- 
terest in  the  suit  cannot,  without  permission 
of  the  court,  seek  to  compel  the  board  of 
regents  of  a  university  to  comply  with  an  act 
requiring  the  removal  of  one  of  its  depart- 
ments. Sterling  v.  State  University,  110 
Uich.  30R,  68  N.  W.  253.  34  L.  R.  A. 
130. 

87.  Bight  to  deny  admlMion  on  acconnt  of 
MX. — Under  an  act  providing  that  the  board 
of  directors  should  "  manage  all  the  businesa 
of  a  eaWtge,  without  compensation "  it  is 
held  that  they  are  not  thereby  given  absolute 
diaeretlonary  power*  in  the  matter  of  the  ad- 


agrees  to  ctKif  orm  to 

mission  of  students,  and  Uiat  the  appUeant 
for  admission  could  not  lawfully  be  rejected 
on  the  sole  ground  that  she  was  a  female. 
Foltz  p.  Hoge,  64  Cal.  28. 

Time  within  which  tnltlon  mnat  be  de- 
manded.— A  student  who  has  paid  his  tuition 
and  received  a  certificate  entitling  him  to 
"  all  the  privileges  of  a  course  of  study  "  is 
not  restricted  in  his  right  to  demand  instruc- 
tion to  the  term  at  which  he  entered,  but  may 
do  so  within  a  reasonable  time.  Iron  City 
Commercial  Collie  c.  Kerr,  3  Brewst.  (Pa-) 
196. 

88.  A  mle  reqniiing  atndenta  to  attend 
chapel  which  also  provides  that  any  one 
who  desires  may  be  excused  therefrom  by 
signing  a  request  to  that  effect  does  not  vio- 
late a  constitutional  provision  that  "  no  per- 
son shall  be  required  to  attend  or  support 
any  ministry  or  place  of  worship  against  his 
consent."  North  v.  State  University,  137 
111.  2B6,  87  N.  E.  54. 

Dismisaal  and  reinstatement. —  A  college 
cannot  dismiss  a  student  except  on  a  bearing 
in  accordance  with  a  lawful  form  of  proce- 
dure, giving  him  notice  of  the  charge  and  an 
opportunity  to  hear  the  testimony  againat 
him,  to  question  witnesses,  and  to  rebut  the 
evidence.  Com.  v.  McCauley,  3  Pa.  Co.  Ct. 
77.  Mandamus  may  be  granted  to  compel  the 
reinstatement  of  a  student  dismissed  from  a 
college  without  a  hearing  (Com.  c.  McCaul^, 
2  Fa.  Co.  Ct.  459,  3  Pa.  Co.  CL  77),  but  it 
must  lie  shown  that  the  student  applied  to 
the  trustees  for  a  hearing  or  relief  (Dunn's 
Case,  S  Pa.  Co.  Ct.  417)  and  it  must  be  al- 
leged that  he  desires  to  again  become  a  pupil, 
or  that  he  will  become  one  if  the  writ  is 
granted  (North  t>.  State  University,  137  111. 
290,  27  N.  E.  54).  On  the  application  for 
mandamus    evidence    that    the    student    was 

Silty  of  punishable  acts  of  which  the  col- 
je  facul^  had  no  knowledge  when  he  was 
dismissed  is  inadmissible.  Com.  v.  HcCan- 
ley,  3  Pa,  Co.  Ct.  77. 

Is  English  nnlversitiea  a  court  known  as 
the  vice-chancellor's  court  bad  jurisdiction  to 
try  and  determine  certain  offenses  which  in 
this  country  would  be  cognizable  by  courts  of 
law.  Thus  the  pub)ication  of  a  pamphlet 
against  the  established  religion  in  the  Uni- 
versity of  Cambridge  was  an  oSense  cofrni* 
zable  by  that  court.  Rex  c.  Cambridge  Uni- 
versity, 6  T.  R.  B9.  Bee  also  Kemp  t>.  Neville, 
10  C.  B.  N.  8.  623,  7  Jur.  N.  8.  913,  31  L.  J. 
C.  P.  158,  4  L.  T.  Rep.  N.  8.  640,  10  Wkly. 
Rep.  B,  100  E.  C.  L.  S23.  It  was  necesaaiy, 
however,  that  the  offender  be  charged  within 
the  words  of  the  charter,  Bm  p.  Hopkins,  17 
Cox  C.  C.  444,  50  J.  P.  202,  61  L.  J.  Q.  B. 
240,  86  L.  T.  Rep.  N.  8.  53,  holding  that  a 
charge  that  a  woman  waa  "  walking  with  a 
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each  mles  of  government.*  It  seems,  however,  that  ttie  right  to  prescribe  cer- 
Uio  rules  depends  upon  whether  tlie  inBtitution  is  private  or  pnblie. 

2.  QiANTiMG  Dbgrees  OR  DIPLOMAS.  The  power  to  grant  aegrees  or  diplomas 
nmy  be  express  or  iiuplied.*'  A  college  or  university  may,  however,  refuse  a 
decree  to  a  contuma^otis  student  ^  or  to  one  who  has  not  complied  with  the  con- 
ditiouB  required  iherefor,"  but  it  cannot  arbitrariljr  refuse  to  allow  one  who  lias 
complied  with  such  conditions  the  right  to  take  the  final  examinatiun  which 
would  entitle  Lim  to  a  degree,**  or  deny  to  him  a  certificate  of  attendance  and 
tbat  he  satisfactorily  passed  the  final  examinations,  where  the  conduct  on  account 
of  which  hia  degree  is  denied  occars  after  final  examination." 

8.  Scholarships.'*    A  certificate  of  a  permanent  and  perpetual  Bcholaraliip  in 


member  of  the  university "  is  not  eqi 
tbe  cturge  that  she  was  "  suspected  of 

29.  Eoblitz  f.  Western  Reserve  Universitj', 
£1  Wiio  Cir.  Ct   144,  11  Ohio  Cir.  Dec.  E15. 

30.  Prohibiting  membership  in  aecret  sod- 
ttiei. —  Thus  a  strictlj  private  incorporated 
fDll^  can  forbid  its  students  from  joining 
neret  societies,  even  though  such  societiM 
luTe  been  incorporated  by  the  legislature. 
People  r.  Wheaton  College,  40  III.  1B6.  But 
1  public  universitj,  endowed  bj  congress,  sup- 
ported mainly  by  state  appropriations,  and 
to  which  all  inhabitants  of  the  state  of  suit- 
tble  ige  and  character  are  entitled  to  admis- 
nan,  cannot  require  one  to  disconnect  him- 
b1[  [Tom  a  legitimate  secret  order  aj  a  pre- 
requisite to  his  eligibility  as  a  student.  Stat« 
•c.  ft-hite,  82  Ind.  278,  288,  42  Am.  Rep.  4M, 
iFhicli  intimates,  however,  that  the  odmisaion 
of  itnilenta  to  a  public  institution  is  one 
thing  and  their  government  and  control  after 
admusion  quite  another  thing.  This  dis- 
tinction is  open  to  criticism,  and  Woods,  J., 
in  s  dissenting  opinion,  says;      "If  the  mo- 


to      seal.     Barton   c.    Wilaon,   0   Rich.    (S.   C] 


xiund  to  obey  a  pre- 
scribed rule  of  the  college,  be  may,  in  alt 
reuon,  be  required,  before  lie  is  permitted  to 
enter,  to  promise  obedience.  The  final  remedy 
for  disobedience  is  expulaiop,  and,  if  there 
may  be  expulsion  for  disobeying,  there  may 
be  ueluBion  for  refusing  to  promise  compll- 
■Dce  with  a  proper  regulation." 

31.  Implied  anthoiity. — -A  college  of  medi- 
cine, incorporated  under  a  general  law  au- 
tboriiing  the  incorporation  of  colleges,  has 
implied  anthority  to  grant  diplomas.  State 
r.  Gregory,  83  Uo.  123,  53  Am.  Rep.  665.  So 
too  dentistry,  surgery,  and  pharmacy  are 
branches  of  medicine  in  such  a  sense  that  a 
college  authorized  to  grant  degrees  in  medi- 
cine msy  grant  degrees  in  either  of  those 
subjects.  In  re  Philadelphia  Medico- Chirur- 
pcoi  College,  190  Pa.  St.  121,  43  Wkty.  Notes 
Cls.   (Pa.)   481,  42  Atl.  624. 

Di^nu  not  neceasary  to  planting  of  de- 
tm. —  A  vote  that  a  degree  be  conferred  on 
a  person  invests  him  with  such  degree  ipso 
/odo.  A  public  enunciation  or  a  diploma 
may  be  an  extremely  suitable  and  appropri- 
ate means  of  declaring  and  giving  notoriety 
to  the  act,  bnt  it  is  not  necessary.  Wright  v. 
Lanekton.  19  Pick.   (Mass.)   288. 

A  diploma  doei  not  prove  itself,  but  must 
be  antheoticated  by  proof  of  the  corporate 
[10] 


38.  People  v.  New  York  Law  School,  «8 
Hun   (N.  Y.)    IIB,  22  N.  Y.   Suppl.  Se3,  52 

N.  Y.  St.  U. 

33.  State  t;.  Osteopathy  National  School, 
70  Mo.  App.  439,  failure  to  attend  the  school 
for  the  prescribed  time.  See  also  People  t>. 
New  York  Homceopathic  Medical  Collie,  etc., 
20  N.  Y.  Suppl.  379,  47  N.  Y.  St,  3BB,"holding 
that  where  the  rules  of  a  medical  college  leave 
it  to  certain  medical  experts  to  determine  an 
applicant's  qualifications,  and  such  experts 
decide  adversely  to  the  applicant,  mandamus 
will  not  lie  to  compel  the  college  to  grant 
him  a  diploma,  although  bad  faith  oii  the 
part   of   *he   college   officers   is   charged. 

34.  People  c.  Bellevue  Hospital  Medical 
College.  60  Hun  (N.  Y.)  107,  14  N.  Y.  Suppl. 
490,  38  N.  Y.  St.  418. 

3fi.  People  c.  New  York  Iaw  School.  08 
Hun  (N.  Y.)  118,  22  N.  Y.  Suppl.  663,  62 
N.  Y.  St.  U. 

36.  Constitutional  inblbitian  againat  fre* 
•cholarships. —  Under  a  constitutional  provi- 
sion prohibiting  grants  by  the  state  in  aid 
of  any  individual,  an  act  providing  free 
scholarships  in  the  state  university  for  those 
students  who  are  dependent  upon  their  own 
exertions  for  their  education,  who  are  Bnan- 
cially  unable  to  obtain  it  otherwise,  and  who 
shall  pass  the  most  meritorious  examination 
cannot  be  upheld,  such  use  of  funds  being 
construed  as  for  a  private  purpose.  State  r. 
Switzler,  143  Mo.  287,  45 -S.  W.  245,  05  Am. 
St.  Rep.  053,  40  L.  R.  A.  280. 

Ele^ion  of  f ellowi  in  English  univeinties. 
—  Where  a.  practice  of  electing  a  greater 
number  of  fellows  than  the  statute  allowed 
prevailed  for  many  years,  a  dispensation  from 
the  crown  authorizing  such  practice  was  pre- 
sumed. Queens  College  Case,  Jac.  1.  But  un- 
til the  year  1871  it  was  necessary  that  a  per- 
son offering  himself  as  a  candidate  to  be  ex- 
amined for  a  fellowship  in  the  university  be 
a  member  of  one  of  certain  specified  cburchu. 
The  Tests  Act  of  1371,  however,  provided  that 
such  persons  should  not  be  required  to  belong 
to  any  specified  church,  sect,  or  denomination. 
In  the  application  of  this  statute  it  was  held 
that  Hertford  CoU^^e,  incorporated  in  1874, 
which  also  received  the  property  of  an  exist- 
ing college  known  as  Magdalen  Hal],  was  not 
within  the  restrictions  of  the  Tests  Act,  and 
that  it  could  receive  an  endowment  restricted 
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a  college  is  a  valid  contract,"  to  which  no  retitrictive  conditions  can  be  aiibae- 
quently  annexed.*  In  an  action  to  enforce  a  subscription  made  in  consideration 
of  Buch  a  scholarship,  however,  defendant  cannot  avoid  his  liability  on  the  cron  nd 
of  a  mere  change  in  the  means  of  efEecting  the  general  purposes  of  the  institu- 
tion," that  the  prosperity  of  tiie  institntion  had  failed  t<)  fulfil  defendant's 
expectations,"  or  tlmt  tuition  had  snbeeqnentiy  been  made  free.*' 

4t  TumoN  AND  Charoes.  The  right  to  charge  fees  for  admission,  tnition,  and 
incidental  expenses  depends  npon  tne  statute  nndcr  which  the  inetitation  is  organ- 
ized and  all  the  acts  in  relation  thereto.*" 

D.  To  Sue  or  Be  Sued.  A  college  or  university  cannot  sne  or  be  sued  as 
such,  unless  it  has  in  fact  a  corporate  existence,**  and  cannot  be  sued,  in  the 
absence  of  statutory  authority,  where  it  is  a  public  or  quasi-pnblio  corporation 
and  not  a  mere  agent  of  the  state.**  On  the  other  hand  a  university  may,  under 
its  charter,  be  liable  to  be  sued  as  an  individual,"  and  a  college  duly  incorporated 


to  members  of  certain  sitecifled  churchei. 
Reg.  V.  Hertford  College,  3  Q.  B.  D.  693,  47 
L.  J.  Q.  B.  649,  3B  L.  T.  Kep.  N.  S.  19727 
Wkly.  Rep.  347. 

37.  HowBTd  College  v.  Turner,  71  Ala.  429, 
4S  Am.  Itep.  326, 

Tbe  value,  in  caw  of  a  bieach  thereoi,  if 
no  marketable  value  is  shown,  is  prima  facie 
the  price  paid  for  it.  Howard  College  v.  Tur- 
ner, 71  Ala.  429,  46  Am.  Rep.  326.  See  also 
OeneRee  College  t>.  Dodge,  28  N.  Y.  213. 

38.  Illinois  Conference  Female  College  v. 
CooiKT,  25  111.  MS,  holding  that  a  subsequent 
condition  that  the  scholar  shall  board  in  the 
college  is  void. 

38.  Washington  Collf^e  f.  Duke,  14  Iowa 
14.  Bee  also  Bridges  v.  Yellow  Springs  Col- 
lege, 19  Iowa  G72,  holding  that  the  granting 
of  B  perpetual  scholarship  in  consideration 
of  a  note  for  a  certain  amount  did  not  make 
the  notes  given  therefor  a  perpetual  trust 
fund,  and  that  therefore  it  is  no  defense  to 
a  note  so  given  that  the  moneys  collected  had 
been  applied  to  general  expenses. 

40.  Oskaloosa  College  r  Iliitl.  25  Iowa  ISG. 

41.  White  r.  Butler  University,  78  Ind.  585. 

42.  Thus  each  count;  in  the  state  has  a 
right  to  send  two  studentx  to  the  Indiana 
University,  free  of  tuition,  in  the  law  depart- 
ment, as  well  as  in  the  other  departments  of 
the  institution.  MrDanitld  c.  Hagins,  7 
Blackf.  (Ind.)  525.  And  in  Knnnas  the  board 
of  regents  has  no  power  to  collect  a  fee  for 
the  use  of  the  library.  State  f.  Slale  Uni- 
versity. 55  Kan.  380,  40  Pac.  eii6,  29  L.  R.  A. 
378.  In  Wisconsin,  however,  the  regents  of 
the  state  university  have  power  to  exact  fees 
for  admission,  instruction,  or  incidental  ex- 
penses, except  in  ho  far  as  such  power  is  from 
time  to  time  expressly  limited  by  the  legisla- 
ture. State  r.  State  University,  64  Wis.  15B, 
11"  N.  W.  472. 

It  ia  a  qnestioii  for  the  jniy  to  determine 
.  the  liability  of  parents  for  tuition  of  a  cer- 
tain child  under  an  allied  agreement  that 
there  should  be  no  charge  for  iuch  tuition. 
Boach  e.  Burgess,  (Tex.  Civ.  App.  1901)  62 
S.  W.  803. 

What  constttotea  payment  of  tuition. — 
Tbe  payment  to  a  solvent  college  of  its  etock 
lor  tuition  is  valid  if  made  before  tbe  iusol- 
[II,  C,  3] 


venejr  of  the  institution.  Roach  v.  Burgess, 
(Tex.  Civ.  App.  1901)   62  S.  W.  803. 

43.  Qeneva   College   v.    Patt«rsoD,    1    Den. 

(N.  Y.)  Bl;  Houston  «.  Jefferson  College,  63 
Pa.  SL  428,  the  latter  case  holding  that  Jef- 
ferson College  having  united  with  Washing- 
ton College  under  a  new  charter  ceased  to  ex- 
ist under  its  original  charter,  and  therefore 
could  not  maintain  a  suit.  See  also  Stone 
t.  State  University,  28  La.  Ann.  104,  holding, 
upon  a  review  of  the  statutory  changes  per- 
taining thereto,  that  the  corporate  existence 
of  the  faculty  of  tbe  medical  department  of 
the  University  of  Louisiana  bad  been  con- 
tinued so  far  at  least  as  the  rights  of  their 
creditors  were  concerned.  Compare  State- 
University  V.  McConnell,  6  Nebr.  423.  holding 
that  while  the  custody  and  control  of  the 
funds  of  a  university  is  usually  delegated  to 
some  officer  of  such  corporation,  yet  if  tbe 
legislature  abolishes  the  office  of  treasurer  of 
a  university  and  makes  instead  the  state 
treasurer  the  custodian  of  the  funds  appro- 
priated therefor,  the  regents  have  no  author- 
ity to  maintain  a  suit  to  compel  a  party  to 
relinquish  the  funds  in  his  possession  to  the 
state  treasurer. 

Judgment,  in  a  suit  by  or  against  a  college, 
should  not  be  rendered  individually  against 
tbe  college  committee,  who  were  agents  only 
in  making  the  contract.  Gonzales  College  t^. 
McHugh,  39  Tex.  346. 

44.  Weary  v.  State  University,  42  Iowa. 
335  (where  it  was  held  that  the  Iowa  SUte 
University  belonged  to  the  state  the  same  as 
eleemosynary  institutions  and  could  not  be 
pursued  in  an  action  at  law.  In  arriving  at 
this  conclusion,  however,  the  court  was  forced 
to  disregard  the  decision  in  the  case  of  Eenn 
t.  Stat«  University,  22  Iowa  185,  wherw  it 
was  assumed  that  tbe  state  was  liable,  no 
question  having  been  raised  upon  tbat  point) ; 
Oklahoma  Aftricultural,  etc.,  College  r,  Wil- 
lis, Z  Okla.  503,  52  Pac.  021,  40  L.  R.  A.  677. 

40.  State  University  r.  Bruner,  175  Rl. 
307,  51  N.  E.  687  [affirming  66  111.  App. 
665]. 

EBect  of  change  in  official  power*. — 6o  long 
as  there  is  no  breach  in  the  continuity  of 
the  corporate  existence  of  a  university,  an 
action  may  be  maintained  against  it  tbrougb 
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maj  maintain  an  action  on  an  acconnt  due  it,  althougli  not  expresely  authorized 
\)j  its  charter  to  collect  such  accounts." 

in.  POfiUC  AID. 

A.  In  Genepal.  Pablic  aid  cannot  be  extended  to  n  private"  or  Bectariau  ** 
inBtitntioa  where  such  aid  is  prohibited  hy  constitutiouai  provieiooB,  but  state  aid 
will  not  be  denied  a  college  or  univereitj  merely  because  no  provieiou  for  such 
aid  is  expreaslj'  made* 

B.  AppFoprlatlona  of  Money.  AppropriationB  of  money  in  aid  of  colIegeB 
and  nnivereitiefl  may  be  alMolute  and  unconditional."'  If,  however,  a  condition  is 
aibtclied  to  an  appropriation  it  ninst  be  etrictly  performed  to  entitle  the  institn- 
tioii  to  the  Bum  offered,"  and  under  an  act  making  an  appropriation  to   such 


its  odtcials,  although  their  powers  have  been 
cbin^  or  enlttrg^  since  the  liability  was 
HiDtncted.  StAte  Univenity  v.  Moody,  62 
ila.  389,  holding  thftt  the  board  of  trustees  of 
the  university  succeeded  to  the  property 
rights  aj>d  privileges  to  wfiich  the  board  of 
regents  succeeded  under  the  constitution  of 
iB6g.  and  that  tike  lef^I  remedies  which  could 
hsTE  been  pursued  against  the  board  of  re- 
gents could  be  pursued  against  the  trustees. 

46.  Louisiam  Colltf^  c.  Keller,  10  La.  104. 
TniitMa  may  bob  by  their  corporate  titlo 

vithout  setting  out  their  individual  names. 
Legraod  r.  Uampden  Sidney  College,  6  Munf. 
|V«.)  324.  But  see  Marwille  College  p. 
Bartlett,  8  Baxt.  (Tenn.)  .231,  holding  that  it 
ia  proper  to  bring  the  suit  in  their  individual 
names  if  it  aippeared  that  they  constituted 
the  board  of  directors,  and  sued  as  the  body 
(crporate. 

Where  the  name  of  an  inatitntloii  !■ 
chaaged,  or  where  a  new  institution  is  created 
bf  the  consolidation  of  others,  and  the  stat- 
nle  antharizes  it  to  collect  moneys  due  under 
the  former  title,  the  action  may  be  brought 
bj  (he  institution  in  its  new  name.  Newlan 
r.  Lombard  University,  62  111.  lOfi;  State 
Universitv  v.  Baxter,  42  Vt.  99.  And  see 
Stale  University  v.  Globe  Sav.  Bank,  18S.II1. 
614.  ST  N.  E.  417.  An  averment  that  the 
change  of  name  of  a  university,  authorized 
by  an  act  of  the  legislature,  was  made  by 
vote  of  a  majority  of  the  board  of  directors 
within  the  limited  time  is  auSicieiit,  in  an  ac- 
tion ly  the  university,  without  alleging  who 
the  directors  were,  how  many  voted  for  the 
change,  or  whether  it  was  made  at  a  regu- 
lar or  special  meeting.  Eazelett  o.  Butler 
University,  84  Ind.  230. 

Authority  of  attorney  to  appear  for  nni- 
•eisity. —  Where  an  action  ia  pending  in  a 
court  of  equity  the  court  has  authority  to 
authorise  an  attorney  to  appear  in  behalf  of 
the  university,  at  the  request  of  some  of  its 
trustees,  even  though  no  r^[ular  authority 
was  shown  therefor,  such  as  a  resolution 
adopted  by  the  board  of  trustees.  Jenkins  v. 
Jenkins'  University,"  17  Wash.  160,  49  Pac. 
247,  SO  Psc.  785. 

47.  Eilsberry  v.  Seay,  83  Ala.  614.  3  So. 
804  (holding  that,  the  "Alabania  University 
for  the  Colored  People "  not  being  a  public 
school,  an  appropriation  in  its  behalf  from  a 
public  school  fund  for  the  colored  race  would 


be  unconstitutional,  and  that  in  a  bill  flled  by 
citizens  and  taxpayers  to  enjoin  tbe  further 
payment  of  public  money  thereto,  the  gov- 
ernor in  his  official  capacity,  the  superintend- 
ent of  education  as  one  of  the  trustees,  and 
the  state  treasurer  are  all  properly  joined  as 
defendants)  ;  State  c.  Graham,  25  La.  Ann. 
440  (holding  that  Straight  University,  being 
incorporated  as  a  private  corporation,  con- 
trolled by  a  board  of  trustees  who  were  re- 
sponsible for  their  management  to  certain 
private  individuals,  and  the  state  having  no 
voice  as  to  the  manner  in  which  such  uni- 
versity was  conducted,  is  not  a  public  insti- 
tution, and  any  appropriation  made  by  the 
legislature  in  its  favor  would  be  void). 

48.  Dakota  Synod  r.  SUte,  2  S.  D.  366,  50 
N.  W.  632,  14  L.  p.  A.  418,  holding  that  it  is 
material  that  the  principal  and  teachers  are 
approved  by  the  board  of  education,  that  the 
atudents  are  excused  from  any  exercises  where 
sectarian  doctrines  are  taught,  and  that  any 
contract  by  which  the  state  agrees  to  pay 
money  to  such  university,  although  it  iiiay 
be  in  payment  for  services  already  rendered, 
is  within  the  constitutional  prohibition. 

49.  Higgina  c.  Prater,  91  Ky.  0,  12  Ky.  L. 
Rep.  646,  14  S.  W.  910.  See  also  State  V. 
Oglevee,  37  Ohio  St.  1. 

50.  An  appiopriatioD  is  abBolnte  and  nn< 
conditional  which  names  a  specific  sum  and 
proi'ides  that  the  amount  may  be  drawn  from 
the  state  treasury  in  eight  equal  quarterly 
instalments,  commencing  on  a  particular  day, 
or  as  soon  thereafter  as  tbe  treasury  will  aj- 
low.     State  t:.  Sherman,  46  Iowa  415. 

51.  Thus  where  a  certain  sum  for  the  es- 
tablishment of  a  school  of  homeopathy  waa 
donated  by  the  legislature,  provided  the  re- 
gents of  the  university  should  carry  into  ef- 
fect a  law  which  provided  that  there  should 
alnays  be  at  least  one  professor  of  homeop- 
athy in  the  department  of  medicine,  at  the 
salary  of  the  other  professors  in  such  depart- 
ment, a  provision  by  the  regents  for  a  sepa- 
rate school  of  homeopathy,  to  l>e  located  at 
a  place  agreeable  to  them  and  not  the  place 
where  the  university  was  situsted.  is  not  a 
compliance  with  the  condition,  and  mandamus 
will  not  tie  to  compel  the  auditor  to  pay  such 
sum.     People  r.  Auditor-Gen..   17  Mich.   161. 

Promotion  of  agricnltare  and  mechanic 
arta. —  The  disposition  of  the  funds  appro- 
priated by  tbe  act  of  cengreee  of  Aug.  30 
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Bchools  as  shall  be  actually  engaged  in  a  certain  hind  of  instractioQ  it  is  held  thnt 
only  such  colleges  may  talce  as  were  in  operation  at  the  time  of  the  appropria- 
tion.°  The  amount  of  such  appropriations  ^  and  the  manner  of  vrithdrawiug  tlie 
same  "  are  generally  controlled  by  statute. 

C.  EscfidatS.  In  some  jurisaictione  it  is  provided  that  all  property  accruing 
to  the  state  from  escheats,''  distributive  shares  of  tlie  estates  of  deceased  persons, 
or  unclaimed  dividends"  shalt  be  appropriated  to  the  university  of  the  state,  i^o 
too  the  recovery  for  tlio  death  of  one  who  ia  negligently  killed  may,  if  there  be  no 
next  of  kin,  go  to  tlie  university  of  the  state."  Inasmuch,  however,  as  there  ia  a 
presumption  that  every  person  who  dies  leaves  heirs,  it  is  incumbent  on  it 
university  claiming  anch  property  to  rebut  this  presumption  by  substantial  proof  * 

D.  Grants  of  Land.  Under  t)ie  general  act  of  congress  of  Jii)^  2,  1862,* 
wliich  donated  public  land  to  such  of  the  states  as  vronld  provide,  within  a  cer- 


I8S0,  providing  for  the  pa^^ent  to  the  vari- 
oui  itat«8  of  monej  for  the  more  complete 
endownient  and  maintenanee  of  colleges  for 
the  benefit  of  apiculture  and  mechnnie  arts 
which  are  eatabliehed  or  which  may  be  estab- 
lished in  accordance  with  the  act  of  congress 
of  July  2,  18B2,  is  left  with  the  state,  and 
they  are  not  restricted  in  the  use  of  such 
money  to  one  college  within  their  state  or  to 
colleges  established  subsequent  to  1863.  Mas- 
sachusetts Agricultural  College  v.  Marden, 
166  Mass.  ISO,  30  N.  E.  555.  Tt  has  been 
held,  however,  tiiat  the  state,  in  the  distri- 
bution of  this  national  fund,  must  see  that  it 
is  applied  to  an  agricultural  "  college  "  and 
not  to  an  agricultural  "  school."  /n  rs  Agri- 
cultural Funds,  17  R.  I.  81JI.  21  Atl.  916. 
88.  SUte  e.  White,  116  Ala.'202,  23  So.  31. 

53.  Maryland  Agricultural  College  p.  Keat- 
ing, 58  Md.  esOj  People  v.  Auditor-Oen.,  IB 
Mich.  13. 

Ad  a^roptiation  made  without  aattaoiity 
of  Uv  is  not,  however,  void  in  the  sense  that 
it  may  not  be  subseqaently  ratified.  Marks  v. 
Purdue  University,  37  Ind.  155. 

54.  Thus  under  some  statutes  the  appro- 
priation can  be  withdrawn  only  upon  pre- 
sentation of  proper  vouchers  {State  v.  Moore, 
48  Nebr.  373,  64  >f.  W.  976 ;  State  V.  Moore, 
36  Nebr.  570,  54  N.  W.  866;  State  v.  Liedtke, 
B  Nebr.  468,  4  N.  W.  61.  See  also  McCor- 
mick  p.  Thatcher,  B  Utah  294,  30  Pac.  1091, 
17  L.  R.  A.  243),  while  under  others  the 
state  treasurer  turns  over  the  fund  to  desig- 
nated  officers  and  is  not  thereafter  concerned 
with  its  disbursement  (State  v.  Wright,  17 
Mont  77,42  Pac.  103). 

Hay  be  used  only  for  ezpensea  of  current 
year. —  The  appropriation  for  the  Louisiana 
State  University  and  Agricultural  A.  Mechani- 
cal College  is  to  be  applied  to  the  disburse- 
nients  of  the  university  for  the  year  in  which 
it  is  made,  and  is  not  subject  to  warrants 
for  thfl  payment  of  expenses  of  prior  years. 
State  V.  Board  of  Supervisors  State  Univer- 
sity, 31  La.  Ann.  711. 

Precedence  over  other  wananta. — Warrant* 
issued  in  favor  of  the  University  of  Louisiana, 
in  conformity  with  arts.  230,  231,  of  the  state 
constitution,  take  precedence  of  all  others 
drawn  on  the  general  fund,  except  warrants 
in  favor  of  officers  whose  salaries  arc  fixed 
[III.  B] 


by  the  constitution.  State  v.  Burke,  3G  It. 
Ann.  467. 

06.  Mo.  Const,  art.  11,  f  6  (where  it  'a 
provided  that  escheats  shall  go  to  the  public 
school  fund  of  which  the  university  fond  is  a 
part)  ;  Walker  r.  Johnston,  70  N,  C.  57B; 
Den  c.  Foy,  6  N.  0.  58,  3  Am.  Dec.  672;  State 
University  p.  Johnston,  2  N.  C.  429. 

Grants  of  escheated  Undi  by  offlesn  ip- 
pointed  to  convey  vacant  lapda  are  void. 
State  University  r.  Sawyer,  1  N.  C.  67. 

A  leeacy  to  a  person  who  was  filial  aolliiH 
and  who  died  intestate  without  children  ei- 
cheat«  to  the  university.  Walker  t>.  Johns, 
ton,  70  N.  0.  676.    ■ 

Wheie  the  purchaser  of  land  dies  before 
he  has  obtained  a  conr^asce  the  university 
is,  under  the  act  giving  escheated  land  to  ii 
entitled  to  such  land  but  must  pay  the  bal- 
anoe  of  the  purchase-money.  State  Univer 
Bily  V.  Qilmour,  3  N.  C.  2B4. 

56.  The  weid  "  dividend,"  as  used  in  N.  C. 
Const,  art.  0,  S  T,  which  provides  that  at! 
property  which  has  heretofore  accrued  to  the 
state  or  shall  hereafter  accrue  "  from  •» 
cheats,  unclaimed  dividends,  or  distribulive 
shares  of  the  estates  of  deceased  persons" 
shall  be  appropriated  to  the  use  of  the  uni. 
versity  Is  syoonjinous  with  "  distrihutl™ 
shares"  —  the  meaning  being  that  all  un- 
claimed dividends  or  distributive  shares  of 
the  estates  of  deceased  persons  shall  be  so  ap- 
propriated. Hence  an  act  authoriiing  a  tor- 
poration  to  sue  for  unclaimed  corporate  diii- 
dends  is  too  broad  and  is  unconstitutional. 
State  University  v.  North  Carolina  R.  Co.,  78 
N.  C.  103,  22  Am,  Rep.  071  [approving  State 
University  e.  Maultsby,  43  N.-C.  257J. 

87,  Warner  P.  Western  North  Carolina  R. 
Co    &4  N   C   250 

68.  State  University  v.  Harrison,  SO  N.  C. 
385. 

Hanner  of  recovering  assets.—A  untversitf 
cannot  recover  in  its  own  name,  after  Um 
death  of  an  administrator,  unclaimed  FUaeti 
which  have  remained  in  the  hands  of  such  ad- 
ministrator more  than  seven  years,  and  which 
thereupon  have  escheated  to  it.  It  eon  only 
recover  through  on  administrator  da  Nmui 
noit.    State  c.  Johnston,  30  N.  C.  397. 

60.  Connioctlon  of  congienioiial  grant— 
This  act  of  congress  directed  that  the  pro- 
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tain  dme,  colleges  for  the  benefit  of  Rgrioaltnre  and  the  mechanic  arts,"*  and 
authorized  the  secretary  of  the  interior  to  ibsu©  land  scrip  to  such  states  within 
which  there  waa  no  land  enbject  to  entry,  but  prohibited  any  state  to  which  such 
Bcrip  was  issued  from  locating  the  land  in  any  other  state,  no  agent  could  locate 
snch  scrip  on  behalf  of  the  state  which  held  it  or  obtain  patents  for  the  land 
represented  by  it" 

17.  Officers. 

A.  Appointment  and  Removal,  Etc.  The  manner  of  choosing  or  remov- 
ing the  regents,  trustees,  or  other  governing  officers  of  a  university  is  controlled 
by  tlie  constitution  or  statute  under  which  it  is  conducted."     Thus  under  a  pro- 

K  town,  Buch  Und  having  been  appropriated 
and  nt  apart  by  congresB  for  the  purpOM  of 
endowii^  a  imiverBity.  And  so  too  in  eaoo 
of  eviotion  »  university  is  entitled  to  com- 
pensation for  lands  and  ground  tents  donated 
to  it  8tat«  University  v.  Com.,  I  Yeatea 
(Pa.)  49G. 

eo.  Kind  of  institution  contemplated. —  A 
state  institution  incorporated  for  the  purpose 
of  oreating  and  maintaining  a  society  of  arts, 
a  museum  of  arts,  and  a  school  of  industrial 
science,  and  aiding  generally  by  auitabla 
means  the  demands,  the  development,  and 
the  practical  application  of  science,  in  connec- 
tion with  arts,  agriculture,  manufacture,  and 
commerce,  and  which  also  by  statute  was 
obliged  to  teach  military  tactics  and  indus- 
trial scienoe,  is  such  an  institution  as  the  gen- 
eral act  of  congress  contemplated.  And  tha 
fact  that  the  charter  of  such  a  college  was 
granted  prior  to  the  act  of  congress  does  not 
render  it  ineligible  to  participate  in  tbe  ttene- 
At  ftf  the  fund  thereby  provided.  Massachu- 
setts Agricultural  College  c.  Marden,  l&S 
Mass,  leo,  30  N.  E.  UBS. 

61.  Cornell  University  i;.  Piske,  !36  U.  S. 
162,  10  8.  Ct.  775,  34  L.  ed.  427  [afprming 
111  N.  V.  66,  19  N.  E.  233,  19  N.  Y.  St.  392, 
2  L.  R.  A.  3S7]. 

A  land  patent  based  on  the  preemption 
lisht  win  take  precedence  over  a  senior  pat- 
ent to  the  assignee  of  a  college,  which  was 
issued  in  accordance  with  an  act  of  congress 
of  April  20,  1832,  which  provided  that  such 
college  could  locate  the  quantity  of  land 
granted  to  it  on  "  any  vacant  or  unappro- 
priated land."  McAfee  c.  Keim,  7  Sm.  &  M. 
(M)ss.)   780^  46  Am.  Dc«.  331. 

62.  SUte  V.  Poster,  130  Ala.  164.  30  So. 
477.  Thus  by  Wash.  Stat,  i  986,  it  is  neces- 
sary that  the  appointment  of  the  board  of  re- 
gents, which  is  made  tiy  the  governor,  he  con- 
firmed by  the  senate.  And  before  such  con- 
firmation they  are  only  offiocrs  de  facto.  State 
V.  Smith,  e  Wash.  195,  37  Phc.  294.  And 
compare  State  v.  Foster,  130  Ala.  154.  30  So. 
477.  And  see  Com,  v.  Yetter,  .IflO  Pa.  St. 
488.  43  Atl.  226,  holding  that  while  the  stata 
normal  school,  provided  for  by  the  Pennsyl- 
vania act  of  1857.  is  not,  as  such,  a  corpora- 
tion, yet  owing  to  the  later  statutes  of  1874 
the  election  of  its  trustees  may  he  governed 
by  Pa.  Const,  art.  16,  i  4,  authoriEing  cumu- 
lation of  votes  in  election  of  trustees  of  a 
private  corporation. 

py,*] 


eeeds  of  tbe  saJe  of  the  land  scrip  should  be 
iiiTeited  in  government  or  other  safe  stocks. 
loe  determination  aa  to  what  stocks  are  safe 
is  exclusively  within  the  province  of  the  stata 
Wgialature,  and  their  decision  is  binding  and 
couciusive  an  the  judiciarv.  So  held  in  State 
r.  Vicksburg,  etc.,  R.  Co.,  61  Miss.  381. 
The  act  further  provided  that  tha  entire  ex- 
pense of  management  and  disbursement  of  the 
fond  should  be  paid  by  the  state.  By  N.  Y. 
Laws  1863,  c.  460,  the  legislature  accepted 
thegrant  and  provided  tor  the  sale  of  the  lands 
and  investment  of  the  proceeds,  reSnacting 
the  provisiona  of  tbe  act  of  congress  relating 
to  the  investment  of  the  funds  and  the  pay- 
ment of  the  expenses.  By  the  act  of  April 
£7,  1B6S,  incorporating  Cornell  University,  it 
wu  provided  that  tbe  income  received  from 
luch  fund  should  be  paid  to  the  trustees  of 
inch  university  in  the  mode  and  for  tbe  pur- 
poses defined  in  the  act'of  congress.  Under 
■nch  statute  the  trustees  of  the  univer^ty 
iia  entitled  to  the  income  of  the  fund  with- 
out any  deduction  for  expenses  or  for  pre- 
miums paid  in  purchasing  stocks  as  required 
bj  toe  act.  And  when  t^  funds  thus  vested 
do  not  yield  an  income  of  five  per  cent  as  in- 
tended by  the  act  of  congresa  the  trustees 
are  entitled  to  only  such  sum  as  is  actually 
received  as  interest.  People  V.  Davenport, 
117  N.  Y.  649,  23  N.  E.  864,  28  N.  Y.  St 
798  [adirming  30  Hun  (N.  Y.)  1771.  See 
slso  SUte  V.  Barrett,  S6  Mont.  62,  66  Pac. 
604,  construing  this  statute. 

Ho  vested  light  as  ajalnst  sUte.— In  SUte 
V.  Vicksburg,  etc.,  S.  Co.,  51  Miss.  381,  It 
Tu  held  that  under  its  oongreaaionai  grant 
of  land  collies  have  no  Tested  right  to  the 
property  as  against  a  state  which  has  ac- 
cepted the  donation  upon  the  conditions  of 
the  granL 

Time  and  manner  of  disposition  of  grant*. 
—  Where  college  lands  are  required  to  be 
sold  to  provide  a  fund  for  the  college  arising 
from  tbe  interest  on  the  price,  the  college 
may  receive  the  principal  when  its  best  in' 
tmst  will  be  promoted  thereby,  and  its  ofS- 
een  will  be  presumed  to  have  acted  bona  fide 
in  receiving  the  principal  before  maturity 
nitlt  a  bonus.  Burtis  p.  Humboldt  County 
Bsnk.  77  Iowa  103,  41  N.  W.  685.  And  see 
Crippen  e.  Ohio  University,  IB  Ohio  96,  hold- 
■  log  that  the  trustees  of  the  university  have 
tbe  ri^t  to  lay  off  and  dispose  of  land  deaig- 
B  by  the  former  founder*  of 
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viBion  that  sncli  officers  be  "  elected ."  in  a  certain  manner,  persons  will  not  be 
allowed  to  aseiiine  dntiea  of  snch  officers  unless  dnly  elected."  So  too  if  tlieir 
removal  can  be  for  sufficient  cause**  only,  it  cannot  be  effected  witbont  notice  to 
tbeni  and  an  opportunity  to  be  lieard.""  Again  the  duration  of  the  term  of  office 
may  be  fixed  by  law." 

B.  Powers,  Duties,  and  Liabilities  —  l.  In  General.  While  as  a  rule  the 
governing  board  of  a  public  institution,  such  as  a  college  or  university,  is  a  cor- 
poration," its  functions  of  administration  affecting  the  public,  it  has  been  held,  aro 


A  toTemoi'B  poww  to  ippoict  Tudtora  for 
*  medical  college  in  raise  of  vacancy  which 
might  occur  bj'  reason  of  death,  resigiiatioD, 
or  otherwise  does  not  permit  him  to  remove 
viaitoTB  and  bo  create  a  vacancy  in  order  to 
fill  it.    LewiB  V.  Whittle,  77  Va,  416. 

The  authority  to  appoint  medical  txam- 
inera,  conferred  upon  an  incorporated  medical 
Bocietj  by  a.  statute,  is  not  invalid  bb  com- 
mitting the  execution  of  the  law  to  a  body 
corporate,  which  is  not  an  officer  or  a^nt  of 
the  government,  as  such  society  for  that  pur- 
pose may  be  considered  aa  an  agent  or  officer 
of  the  Btflte.  Scholle  v.  State,  90  Md.  729, 
46  Atl.  326,  SO  L.  R.  A.  411. 

The  itatute  which  authoriiee  the  goTcmor 
to  flU  vacandei  occurring  in  the  office  of 
trustee  of  the  University  of  Alabama  (Ala. 
Civ.  -Code,  g  3676)  does  not  apply  to  vacancies 
that  may  arise  by  reason  of  the  expiration  of 
a  term,  but  confers  the  authority  to  QU  a 
vacancy  occurring  during  the  term  of  an  in- 
cumbent by  death,  removal,  or  resignation. 
State  t'.  Foster,  130  Ala.  154,  30  So.  477. 

63.  Hence  where  the  constitution  of  the 
state  required  that  the  members  of  the  board 
of  regents  of  the  state  university  should  be 
"  elected  "  and  a  subsequent  statute  provided 
that  "  the  board  .  .  .  shall  comiist  of  three 
elective  members,  as  now  provided  by  law, 
and  of  the  governor  and  attorney  general, 
who  shall  be  eaj  officio  members  of  said  board," 
it  was  held  that  the  attorney-general  in  of- 
fice at  the  time  of  the  passage  of  the  act  was 
not  entitled  to  act  as  a  member  of  the  board 
Ml  officio,  the  stotutf  not  showing  the  eiiist- 
ence  of  an  emergency  at  the  time  of  its  pas- 
sage. State  i;.  Torreyson,  21  Nev.  617,  34 
Pac.  870  [foUovAng  State  v.  Arrington,  18 
Nev.  412,  4  Pac.  735;  State  v.  Irwin,  5  Nev. 
111]. 

64.  Sufficient  canae  for  removal. — It  is  not 
necessary,  in  justification  of  the  removal  of 
an  officer  of  a  university,  to  show  wrongful 
intent  or  fraud  upon  his  part>  and  a  showing 
that  regents  had  appropriated  funds  of  a  col- 
lege to  maintain  a  dining  hall  for  students, 
and  that  one  of  them  had  acted  as  a  pur- 
chasing agent  therefor  and  had  drawn  a 
monthly  salary  for  such  services,  and  that 
such  officers  had  held  meetings  of  the  r^^nts 
at  which  no  quorum  was  present,  and  hod 
transacted  business  relating  to  the  college  at 
such  meetings  is  sufficient  to  authorise  their 
removal  from  office.  Yoe  v.  Hoffman,  61  Kan. 
285.  SB  Pac.  351  [reversing  Hoffman  c.  Yoe, 
9  Kan.  App.  394,  66  Pac.  802].  And  see 
Attf.-Gen.  v.  Illinois  Agricultural  College,  86 
lit.  S16. 

[IV,  A] 


Sight  of  tnstructoT  to  he  trustee. —  Under 
a  statute  declaring  that  no  professor  of  any 
incorporated  college  or  academy  should  be  a 
trustee  of  such  college  or  academy,  but  which 
upon  amendment  refers  to  academies  only 
(the  word  college  having  been  omitted  there- 
from) ,  it  is  held  that  a  professor  of  a  medical 
college  may  properly  be  a  trustee  thereof. 
People  V.  Albany  Medical  Collie,  10  Abb.  Pr. 
N.  8.   (N.  Y.)   122,  62  How.  Pr.   (N.  Y.)  220. 

65.  State  t>.  Hewitt,  3  S.  D.  187,  52  N.  W. 
S7B,  44  Am.  St.  Rep.  786,  16  L.  R.  A.  413. 
And  see  State  v.  Bryce,  7  Ohio,  Pt.  11.  82, 
holding  that  neither  the  n^lect  ot  a  trustee 
to  exercise  his  powers,  nor  .even  an  abuse  of 
them  ipso  facto,  works  a  forfeiture  of  his 
office,  and  that  it  is  essential  to  the  validity 
of  his  removal  that  he  should  be  duly  suni- 
moned. 

ee.  State  V.  Foster,  130  Ala.  154.  30  So. 
477,  holding  that  under  the  provisions  of  the 
constitution  relating  to  the  appointment  and 
terms  of  office  of  the  trustees  of  the  Univer- 
sity of  Alabama  (Ala.  Const,  art.  13,  |  9), 
the  duration  of  the  term  of  said  trustees  is 
fixed  at  six  years  for  all  who  may  be  ap- 
pointed to  fill  terms  after  the  expiration  of 
the  t«nn  of  the  first  incumbent. 

67.  Incorporation  by  Implication. —  On  the 
principle  that  where  rights  are  granted  an 
association  of  personB  which  cannot  be  per- 
formed or  enjoyed  without  acting  in  a  cnr- 
poratc  capacity,  such  association  is  a  corpo- 
ration ;  the  board  of  directors  of  the  Uni- 
versity of  Oregon,  which  are  given  power  to 
hold  and  confer  land  for  the  benefit  of  the 
university  and  to  transmit  title  to  their  suc- 
cessors in  office  is  a  corporation.  Dunn  t. 
State  Universitv,  9  Greg.  357  {approved  in 
Lifrcett  r.  Ladd,  23  Oreg.  26,  31  Pac-  81J. 
And  compare  Neil  c.  Ohio  Agricultural,  et«.. 
College,  31  Ohio  St.  15. 

Governing  officer  of  English  univeraltiea. — 
In  England  many  of  the  functions  which 
properly  belong  to  the  regents  or  trustees  of 
a  college  or  university  are  performed  by  an 
officer  known  as  the  visitor.  The  founder  of 
the  university  usually  appoints  the  visitor, 
but  in  the  absence  of  such  appointment  the 
right  to  fill  such  office  devolves  upon  the 
king.  See  Rex  c.  St.  Catherine's  Hall,  4 
T.  R.  233,  2  Rev.  Rep.  369.  Where  Buch 
university  is  incorporated  under  a  visitor  it  is 
his  business  to  attend  to  the  passing  of  reso- 
lutions conferring  degrees,  etc..  and  a  court 
of  law  or  equity  has  jurisdiction  only  with 
respect  to  such  matters,  out  of  the  house,  as  • 
between  the  university  and  third  peraoos. 
ThompMHi  V.  London  University,  10  Jur.  N.  S. 
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franchises;'^  and  sncli  &  board  lias  no  powers  except  tliose  wliicb  are  conferred 
upon  it  eitlier  expresalj  or  by  fair  implication,"  Again,  while  mandamiie  will  lie 
in  a  proper  case  to  compel  a  college  official  to  perforin  liis  diity,^  where  the 
regents  have  a  sound  discretion  to  exercise  in  the  performance  of  a  duty  the 
court  will  not  interfere  unless  their  delay  in  the  performance  of  such  duty  is 
unnecessary  or  wilful." 

2.  AoTHOBiTT  TO  BiNo  Statb.  While  it  is  the  duty  of  the  governing  board  of  a 
university  to  do  such  things,  and  contract  such  obfigationd  as  are  necessary  for 
the  succesfifal  operation  oi  the  institution  under  their  control,^  their  authority 

thority  to  direct  the  psTment  of  a  deceased 
teacher's  salary  to  his  widow  for  a  limited 
time.  People  V.  Jaduon,  86  N.  Y.  641  [re- 
cwBinff  23  Hun  (N.  Y.)  668.  00  How.  Pr. 
(N.  y.)   330J. 

Trnitee  may  contract  wjtb  othct  tnuteet. 
—  The  poBition  of  truatee  of  a  college  doea 
not  preclude  one  from  entering  Into  a  valid 
contract  with  the  remainder  of  the  board  of 
tnuteea  to  perform  labor  for  the  college. 
ChaSe  17.  Minden  Female  College,  28  Id.  Ann. 
813. 

TO.  See,  generally,  Mandaucb.  See  also 
Rex  V.  WorceaUr,  4  M.  4  S.  415,  16  Eer.  Rep. 
512 -,  Rei  V.  Ely,  S  T.  R.  479,  2  Rev.  Rep.  644. 

HandamuB  Uea  to  compel  a  warden  of  a  - 
GoUege  to  affix  the  common  seal  of  the  col- 
lege to  an  answer  of  the  fellows  in  chancery, 
contrary  to  the  answer  be  himself  has  put  in. 
Rci  V.  Windbam,  Cowp.  377.  And  see  Rex 
p.  CambridgB  University,  3  Burr,  1847,  1 
W.  Bl.  647. 

IfBBdamiia  to  compel  the  appoiatment  of  a 
prof  eaaol  of  homeopathy  in  the  department  of 
medicine  will  be  denied  where  the  supreme 
court  ia  equally  divided  upon  the  question  as 
to  the  power  of  the  legislature  under  the  con- 
stitution of, the  state  to  control  the  actions 
of  the  regents,  and  to  provide  for  the  ap- 
pointment of  such  professor.  People  c.  State 
University,  18  Mich.  469,  For  a  further  dis- 
cussion of  the  powers  of  a  legislature  to  regu- 
late and  control  the  governing  board  of  a 
university  see  Cable  e.  Ohio  University,  36 
Ohio  St.  113,  holding  that  under  the  facts 
of  thai  particular  case  it  was  immaterial 
whether  the  board  was  subject  to  the  control 
of  the  legislature,  or  whether  they  regarded 
ita  action  merely  in  the  nature  of  advice  or 
recomm  en  dation, 

71.  People  f.  State  University,  4  Micb.  98. 
And  compare  Rex  V.  Ely,  1  W.  Bl.  62,  1  Wils. 
C.  P.  26Q.  But  see  Atty.-Gen.  v.  Illinois 
.K^icultural  College,  85  111.  618,  holding  that 
a  law  amending  a  charter  of  an  agricultural 
collie  hy  providing  that  the  instructors 
shall  be  permitted  to  impart  instruction  in 
all  hranches,  as  in  any  similar  institution  in 
any  of  the  states,  does  not  release  then)  from 
the  duty  imposed  in  their  charter  of  teach- 
ing agriculture  and  the  mechanic  arts. 

72.  See  Weinberg  v.  SUte  University,  97 
Mich.  246,  66  N.  W.  606. 

Sight  to  rescind  contract. —  A  legislature, 
in  providing  for  the  sale  of  lands  in  behalf  of 
its  university,  can  fix  and  enforce  the  terms 
and  conditions  of  the  sale.  Smith  v.  Iowa 
j^gricultural  Collc^,  28  Iowa  600.  Nor  would 
[IV,  B,  2] 


669.  33  L.  J.  Cb.  626,  10  L.  T.  Bep.  N.  8.  403, 
12  Wkly.  Rep.  733.  And  while  the  visitors 
are  not  restricted  to  any  particniar  form  of 
proceeding  within  their  jurisdiction  (Ely  v. 
Bentley,  2  Bro.  P.  G.  220,  I  Eng.  Reprint 
888),  their  powers  may  be  limited  by  the 
founder  of  the  institution  (St.  John's  Coll^^a 
r.  Todington,  1  Burr.  168,  1  Ld.  Ken.  441). 
If,  however,  a  visitor  refuses  to  exercise  his 
visitorial  power  by  receiving  and  hearing  an 
appeal  the  court  will  grant  a  mandamus  to 
compel  him  (Rex  e.  Woroeater,  4  M.  &  5. 
416,  16  Rev.  Rep.  B12;  Rex  o.  Ely,  6  T.  R. 
475.  2  Rev.  Rep.  644),  although  it  cannot 
afterward  review  his  decision  (fia  p.,  Buller, 
i  Jut.  N.  S.  709).  But  mandamus  will  not 
issue  where  it  is  doubtful  who  the  real  visitor 
is.  Rex  V.  Ely,  1  W.  Bl.  62,  1  Wils.  C.  P,  286. 
And  see  Reg.  f.  Hertford  Collie,  3  Q.'  B.  D. 
603,  47  L.  J.  Q.  B.  649,  39  L.  T.  Rep.  N.  8. 
IB,  27  Wkly.  Rep.  347.  And  under  the  early 
charters  of  colleges  in  this  country  visitors 
were  endowed  with  similar  powers.  Bracken 
v.  William  and  Mary  College,  3  Call  (Va.) 
673;  Bracken  v.  William  and  Mary  College, 
iCall  (Va.)   IBl. 

68.  People  v.  State  University,  24  Colo. 
175,  49  Pae.  280. 

60.  State  University  v.  Hart,  7  Minn.  61; 
fitale  t>.  Babcock,  17  Nebr.  610,  E4  N.  W.  202 ; 
State  tr.  Lindaley,  3  Wash.  126,  27  Pac,  1019; 
State  r.  State  University,  64  Wis.  169.  11 
N.  W.  472.  And  see  SUte  v.  Board  of  Su- 
pervisors Stat«  University,  31  La.  Ann.  711; 
Onondaga  Nation  t.  Thacher,  63  N.  Y.  App. 
Div.  581,  85  N.  Y.  Suppl.  1014  {af/irming  29 
Misc.  (N.  Y.)  428,  81  N.  Y.  Suppl.  1027]. 
Thus  where  a  state  university  is  by  the  con- 
•titntioD  located  at  Boulder,  the  hoard  of 
Tcj^ts  cannot  authorise  the  faculty  of  a  cer- 
tain department  to  conduct  tlieir  lectures  at 
Denver,  even  though  they  provide  that  the 
appropriations  for  4hat  department  shall  not 
be  increased,  and  tliat  all  graduating  exercises 
shall  be  held,  the  business  oCBce  kept,  and  the 
first  year's  instruction  of  such  department 
given  at  Boulder.  People  v.  State  University, 
24  Colo.  176,  49  Pac.  286. 

lb*  Univerdty  of  the  State  of  New  Totk 
kat  DO  itattttofy  right  or  power  to  be  consti- 
tnted  a  wampum  keeper  for  an  Indian  'con- 
federacy or  for  a  tribe,  although  it  is  author- 
i»d  to  liave  a  muaeum  and  to  acquire  title 
to  such  articles  as  wampum  belts.  Onondaga 
Nation  v.  Thacher,  169  N.  Y.  6S4,  82  N.  E. 
1099  {affirmmg  63  N.  Y.  App.  Div.  561,  86 
H.  Y.  Suppl.  1014].  Again  it  has  been  held 
that  truatees  of  a  ooll^  did  not  have  au- 
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to  bind  the  state  is  limited  to  the  amount  of  the  l^jiielatire  appropriations  granted 
for  ench  pHrposa™ 

8.  Uabiutt  Fok  Funds  Bbcbivkd.  Every  employee  of  a  usiversity^*  is  liable 
for  the  misnse  of  moneys  received  by  him  iu  Lis  fiducbiry  capacity." 

V.   CDSTODT  AND  CONTBOL  OF  FUNDS. 

The  custody  and  control  of  the  funds  of  a  college  or  nnivereity  are  OBDallr 
delegated  to  Bome  officer  of  the  corporation ; "  but  such  custody  and  control, 
especially  of  the  funds  of  a  public  institution,  are  subject  to  statutory  provisiona 
and  regulation e." 

VI.  INSTBUCTOBS. 

A.  Appointment  and  Removal.  To  constitute  one  an  iustmctor  it  is  not 
necessary  that  he  be  formally  employed."  While  it  is  sometimes  provided,  eitlier 
by  the  statute  or  rules  of  the  institution^  that  the  appointee  aesuinee  his  position 
Bubjoct  to  removal  at  tlie  discretion  of  the  governing  boards,"*  his  relation  ia 

tain  department  in  reoeiving  and  aeeountin^ 
for  mooeya  paid  into  Uiat  department,  and 
whose  compensation  ia  paid  by  the  regents 
from  the  univeTgity  funds,  ia  an  emplojee  of 
the  university.  State  University  c.  B/me,  45 
Mich.  264,  4  N.  W.  738,  5  N.  W.  674,  7  N.  W. 
875. 

7B.  Stat«  Univeraity  e.  Williams,  »  Gill 
ft  J.   (Md.)   306,  31  Am.  Dec.  72. 

76.  State  University  c.  McConnell,  fi  Nebr. 
423. 

77.  Si«ent«  p.  Dunn,  (Cal.  188B)  «  Pac 
377;  State  University  v.  January,  S6  Cal. 
fi07,  fi  Fac.  376;  Stat«  University  c^  McCon- 
nell, 6  Nebr.  423. 

7S.  Thus  the  advertising  of  one  as  tbeir 
professor  in  a  catalt^ue,  and  the  acceptance 
of  services  from  him  with  the  knowledge  tliat 
he  expected  to  be  paid  therefor,  will  render 
the  university  liable  to  him  for  his  instruc- 
tion in  Buch  position.  Tyler  c.  Trustees  of 
Tualatin  Academy,  14  Oreg.  48G,  13  Pac.  329. 
And  see  People  p.  Albajiy  Medical  Collie, 
10  Abb.  Pr.  N.  S.  (N.  V,)  122,  62  How.  Pr. 
(N.  Y.)  220  [reveraed  on  other  grounds  in 
8d  Hun  (N.  ¥.)   S48]. 

A  mere  stated  account  between  the  super- 
intendent of  a  university  and  agricultunil 
and  mechanical  college  and  one  of  the  pro- 
fessors is  not,  however,  such  concluEive  proof 
of  the  amount  due  the  professor  as  would 
enable  him  to  maintain  mandamus  against 
the  president  of  the  board  of  supervisors  to 
compel  its  payment.  State  P.  Board  of  Su- 
pervisors, 31  La.  Ann.  711. 

79.  It  has  been  held  that  where  an  in- 
structor of  a  university  agreed  to  fill  a  cer- 
tain position  "  subject  to  law  "  that  he  might, 
before  the  expiration  of  his  contract,  be  de- 
prived of  his  position,  although  he  was  in 
every  way  competent  Head  u.  Missouri  Uni- 
versity, 19  Wall.  (U.  S.)  526,  22  L.  ed.  160. 

80.  People  v.  New  York  Post-Graduah: 
Medical  School,  etc.,  29  N.  Y.  App.  Div.  244, 
61  N.  y.  Suppl.  420;  Devol  p.  State  Uni- 
versity,  (Ariz.  189B)  56  Pac.  737,  holdimr 
that  inasmuch  as  the  regents  in  employing 
and  instructing  bad  no  authority  to  contract 


the  repeal  of  a  statute  which  authorised  the 
board  of  trustees  at  their  discretion  to  con- 
eider  a  contract  for  the  sale  of  land  as  for- 
feited, upon  the  non-payment  of  interest  due 
thereon,  deprive  the  state  univeraity  of  its 
right  to  exercise  the  general  equitable  right 
of  vendors  of  real  estate  to  rescind  the  con- 
tract for  non-performance  on  the  part  of  the 
vendees.  Henn  t>.  State  University,  22  Iowa 
]8S. 

Tbe  doctrine  of  estoppel  cannot  be  applied 
against  a  college  where  a  party,  under  a  con- 
tract with  the  trustees,  claims  rights  and 
privileges  which  by  the  law  the  college  had 
no  right  to  convey.  Hillsdale  College  v.  Ride- 
out.  82  Mich.  94,  46  N.  W.  373.  A  eoll^e  is, 
however,  estopped  from  saying  that  persona 
acting  as  trustees  before  its  organization  in 
obtaining  a  subscription  to  buy.  property  for 
it  had  no  power  to  bind  it  by  an  agreement 
that  it  would  save  harmless  those  who,  in  be- 
half of  the  college,  agreed  to  indemnify  the 
subscribers  against  liability  for  interest  called 
for  by  the  terms  of  the  subscription,  the 
indemniflera  having  been  compelled  to  pay 
such  interest  which  was  used  by  the  college. 
Morton  r,.  Hamilton  College,  100  Ky.  281.  IB 
Ky.  L.  Rep.  765,  38  B.  W.  I,  35  L.  R.  A.  275. 

What  eonstitntes  latification  of  nnanthor- 
Ixed  contract.— Where  the  board  of  regents 
entered  into  an  unauthorized  contract  with 
plaintiff  for  the  planting  of  trees  on  the 
grounds  of  the  state  agricultural  college,  a 
subsequent  presentation  of  a  memorial  to  the 
legislature,  reciting  plaintiff's  claim,  and  the 
pasaage  of  a  bill  for  the  payment  of  such 
claim  1^  one  branch  of  the  legislature  only 
is  not  a  ratification  of  the  contract,  and  the 
state  would  in  such  instance  be  liable  only 
tor  the  reasonable  value  of  the  trees.  Jewell 
Nursery  Co.  p.  State.  8  S.  D.  631.  67  N.  W. 
629  (i-oper«nff  4  S.  D.  213,  66  N.  W.  113]. 

73.  Thomas  l>.  Illinois  Industrial  UniVer- 
■ity,  71  III.  310;  State  Univeraity  v.  Hart,  7 
Minn.  61 ;  Jewell  Nursery  Company  P.  State, 
4  S.  D.  213,  56  N.  W.  113. 

74.  A  person  employed  by  the  legcnta  of 
a  university  to  assist  the  directors  of  a  cer- 
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ordinarily  a  purely  contractnal  one,  eabject  to  ttie  roles  of  law  governiag  Buck  a 
relation/' 

B.  R^ht  to  Perform  Other  Serrioes.  There  is  no  ench  rivalry  between 
edncadonal  ingtitntiona  tliat  services  with  one  is  to  be  regarded  as  hostile  to 
another;  hence  if  an  instructor  render  all  the  services  which  he  promised  and 
all  that  the  defendant  university  asked,  it  is  no  defense  that  daring  part  of  the 
time  covered  by  his  contract  he  worked  for  anotlier  university.® 

C.  Salary.  In  the  absence  of  a  contract  as  to  the  amount  of  an  instructor's 
salary  the  amount  may  be  governed  by  custom.*" 

VIL    DISSOLQTION  OR  ABANDONHENT." 

A.  Forfeiture  of  Franchise.  In  the  absence  of  a  statute  providing  the 
manner  for  the  dissolution  of  a  college  corporation  it  may  dissolve  itself  by  a 
voluntary  surrender  of  its  franchise,"  and  while  a  palpable  misuse  of  tlie  powers 
isgL-ound  for  its  dissolution,^  a  partial  decay  of  one  department  caused  by  stu- 
donCs  refnsing  to  take  that  special  course  of  instruction  would  not  be  ground  for 
forfeiture." 

B.  What  Constitutes  Abandonment.  WlAt  will  or  will  not  constitute  an 
abandonment  of  a  college  or  university  must  be  determined  by  the  facts  of  each 
particular  case."     Thus  a  failure  for  ten  years  to  maintain  an  institution  of  learn- 


foT  hU  diimuaal  cm  three  moDtbs'  notice,  faa 
could  Dot  recover  his  salarj  for  three  monthi 
on  being  diamiased  without  notice.  And  see 
Hartigan  v.  8tata  Universitj,  49  W.  Va.  14, 
38  S.  E.  09B,  where  it  was  held  that  no  notice 
or  hearing  was  required  in  a.  proceeding  hy 
the  board  of  r^ents  to  remove  a  professor. 

81.  Bntler  c.  State  Uoiversity,  32  Wis. 
l£i.  Therefore,  where  a  professor  agrees  to 
hold  his  oCGce  for  a  term  of  two  years,  unless 
jKTmitted  by  the  executive  committee  to  re- 
eign,  his  salary  during  such  time  cannot  be 
diminished  without  his  consent.  State  Uni- 
nnitj  P.  Walden,  15  Ala.  655.  And  see  Kan- 
sas State  Agricultural  Ckillege  e.  Mudge,  21 
Kan.  ZS3. 

82.  State  University  e.  Bruner,  60  111.  App. 
SflS.  And  see  Pusey  e.  Jowett,  1  New  Rep. 
4S8,  holding  that  the  provisions  of  the  uni- 
Tcraity  statut«s  prohibiting  a  professor  from 
directly  or  indirectly  teaching  or  dc^^matically 
ueerting  anything  repugnant  to  the  Catholic 
faith  are  to  be  read  bf  the  context  and  do 
not  extend  to  any  book  published  by  such 
professor  in  his  private  capacity  and  not  used 
bj  him  in  his  ofBcial  teaching.  '  Compare 
Alexander  v.  Cincinnati,  2  Handy  (Ohio)  183, 
12  Ohio  Dec.  (Reprint)  3S3,  construing  the 
Ohio  act  of  December  31,  1826,  which  in  ef- 
fect provided  that  it  should  be  the  duty  of 
the  faculty  of  the  medical  college  of  Ohio  to 
visit  and  attend  the  patients  in  the  asylum 
"  and  to  render  to  said  patients  such  medical 
and  sui^cal  advice  and  service,  as  their  cases 
may  icspectiyely  require,  vrithout  any  charge 

*or  pecuniary  compensation  therefor;  in  con- 
sideration of  which  the  said  faculty  shall 
have  liberty  and  power,  under  such  regula- 
tiooi  "  to  allow  their  students  "  to  witness  the 
treatment  of  diseases  and  such  surgical  opera- 
tiona  s«  msy  be  [lerformed  therein."  It  was 
iKld  that  the  faculty  were  bound  to  render 
only  so  mnoh  personal  service  and  advice  to 


the  asylum  as  was  consistent  with  their  char- 
acter as  professors  and  the  duties  which  necee- 
aarily  attached  to  their  positions. 

Whether  or  not  the  takins  of  private  pn- 
pila  by  the  professor  of  mueic  in  a  college  is 
in  competition  therewith  is  a  question  of  fact 
for  the  jury.  Cbaddoclc  Col  lege  v.  Bretherick, 
3B  III.  App.  621. 

83.  Hoeack  v.  New  York  Physicians,  etc.. 
College,  5  Wend.  (N.  Y.)  547.  Bee  also,  gen- 
erally, CCSTOMH  AKD  USAOES. 

84.  Dissolution  by  war, —  Dartmouth  Col- 
lege, being  a  private,  and  not  a  public,  corpo- 
ration, was  not  diRsolved  by  the  Revolution- 
ary war,  although  its  charter  was  granted  l^ 
the  British  crown.  Dartmouth  College  r. 
Woodvrard,  4  Wheat.  (U.S.)  618,  4  L.  ed.  826. 
And  see  6tat«  University  v.  Moody,  62  Ala.' 
389. 

86.  People  v.  State  College,  38  Cal.  166. 

86.  As  for  instance  where  the  trustees 
sign  diplomas  in  blank  and  leave  them  within 
the  control  of  one  of  its  oflicerB,  who  sells 
them  and  thus  confem  d^^rees  without  re- 
gard to  merit.  State  t).  Mt.  Hope  College 
Company,  03  Ohio  St.  341,  58  N.  E.  799,  52 
L.  R.  A.  385. 

87.  State  r.  Farmer's  College,  32  Ohio  St. 
487. 

88.  See  State  C  Vincennee  University,  6 
Ind.  77,  hoMing  that  the  mere  fa.iluTe  of  the 
trustees  to  attend  and  hold  semiannual  meet- 
ings, or  their  removal  from  the  state,  would 
not,  under  the  charter  of  such  university, 
amount  to  an  abandonment.  And  whatever 
the  presumption  of  dissolution  might  be,  an 
act  of  the  legislature  recognizing  the  exist- 
ence of  the  university  would  rebut  any  further 
presumption  of  its  non-existenee.  Nor  would 
the  acceptance  of  ofKee  by  the  members  of 
one  of  the  faculties  of  an  old  under  a  new 
corporation  amount  in  law  to  a  di.isolution  or 
suspension  of  the  franchises  of  the  old  cor- 
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ing,  a  Bale  and  removal  of  ita  bnildings,  and  an  attempt  to  traoBfer  all  its  land,  in 
tli6  absence  of  any  evidence  that  further  effort  wonlu  be  made  to  establish  a  col- 
lege, haa  been  held  sufficient  ground  for  forfeiture  of  ite  charter* 

C.  Disposition  of  AaS6^.  Where  the  functions  of  a  college  have  ceased 
and  there  is  no  probability  of  the  revival  of  the  exercise  of  the  francliise,  it  is 
proper  for  the  court  to  dispose  of  the  endowment  fund  raised  bj  Bubscription.*' 

VIII.  LIHITIKG  CREDIT  OF  STUDENTS. 
A  statnte  providing  that  credit  for  certain  purposes  is  not  to  be  given  to  stn- 
dents"  who  are  minors  attending  a  college,  unless  the  assent  of  some  officer  of  the 
college  be  obtained,  is  a  proper  exercise  of  legislative  functions." 


COLLEQIATE  CHDBCH.  In  English  ecclesiastical  law,  a  chnrch  bnilt  and 
endowed  for  a  society  or  body  corporate  of  a  dean  or  other  president,  and  secalar 
priests,  as  canons  and  prebendaries  in  the  said  church ;  such  as  the  chnrclies  of 
Westmiiiater,  Windsor,  and  others,^ 

COLLEQIUH  SEU  CORPUS  COBPOBATUH  NISI  REGNIS  CONSTITUTIOHIBUS  HOH 
POTEST  EXISTERE.  A  maxim  meaning  "  A  college  or  incorporated  body  can 
only  exist  by  consent  of  the  sovereign."* 

Colliery.  A  place  where  coals  are  dug;*  a  mine,  pit  or  place  where  coals 
are  dug,  with  the  machinery  used  in  discliarging  and  raising  the  coal.^  (See, 
generally,  Mines  and  Minebals.) 

COLLIGENDUM  BONA  DEFUNCTI.  Literally,  to  collect  the  goods  of  the 
deceased.  In  practice,  certain  letters  granted  to  some  discreet  person,  approved 
by  the  probate  court,  authorizing  him  to  take  care  of  the  goods  and  to  do  other 
acts  for  tlio  henetit  of  those  who  are  entitled  to  the  property  of  the  deceaBed.* 
(See,  generally,  Executors  and  Adminibtbatobs.) 


poration.      State   University   p.   WillianiB,    0 
Gill  k  J.   (Md.)   3Q5,  31  Am.  Dee.  72. 

89.  Edgar  Collegiate  Institute  r.  People, 
142  III.  303,  32  N.  E.  404.  And  Bee  Jenkins 
f.  Jenkins'  University,  17  Wash.  160,  49  Pnc. 
247,  50  Pac.  785,  holding  that  a  showing  that 
tlie  proposed  building  had  not  been  erected, 
that  a  large  indebtedness  had  been  incurred, 
tuat  part  of  the  property  donated  had  been 
lost  by  foreclosure  and  part  had  been  returned 
to  the  donors,  and  that  the  trustees  had 
failed  to  meet  for  a  loog  time  and  had  ap- 
parently relinquished  all  etTorts  is  a  suffi- 
cient statement  of  facte  in  support  of  the  al' 
legation  that  the  project  of  founding  a  uni- 
versity had  l»een  abandoned,  bo  that  gifte  for 
that  purpose  nould  revert  to  the  donor. 

90.  Such  fund  should  be  distributed  among 
the  contributors  creating  it  and  not  among 
the  stock-holdera  of  the  college.  Klagee  v. 
Genesee  Academy,  13  N.  Y.  St.  flO.  And  !<ee 
People  D.  Stete  College,  3S  Cal.  1G6,  where, 
under  a  statute  providing  that  upon  the  dis- 
solution of  an  incorporated  college  and  after 
payment  of  its  debte  the  residue  of  ite  prop- 
erty should  belong  to  the  state,  a  conveyance 
of  the  corporate  realty  to  the  stete  in  antici- 
pation of  insolvency,  reteining  property  suffi- 
cient to  meet  the  demands  of  ite  creditors, 
is  valid,  and  Teste  a  good  title  in  the  stete. 

91.  One  may  b«  ■  atudent  within  the 
meaning  of  such  a  law,  although  not  matricu- 
lated, where  he  attends  recitations  and 
lectures  and  is  under  the  government  of  the 
authority  presiding  over  the  institution. 
Morse  i".  SUte,  6  Conn.  8. 

[vn,  B] 


02.  Spper  c.  Harvard  Collie,  1  Pick. 
(Mass.)  177,  11  Am.  Dec.  169,  holding  that 
a  stetute  imposing  a  penalty  upon  uvery- 
stable  keepers  for  giving  credit. te  the  under' 
graduates  of  a  college  without  the  consent  of 
some  autliorized  officer  of  the  college,  or  in 
violation  of  ite  rules,  is  not  unconstitutional. 
See  also  Morse  c.  State,  6  Conn.  9.  And  for 
an  analogous  restriction  Bee  Ex  p.  Death,  18 
Q.  B.  047,  21  L.  J.  Q.  B.  337,  17  Jur.  112,  83 
E.  C.  L.  047. 

The  declaratioii  oi  infonnation  in  an  ac- 
tion on  a  stetute  imposing  such  a  penalty 
must  allege  that  the  rules  have  been  estab- 
lished and  that  some  officer  has  been  au- 
thorized to  give  or  withhold  consent  aa  tha 
circumstences  may  require.  Morse  o.  Slat«, 
6  Conn.  9;  Soper  P.  Harvard  CoUt^,  1  Pick, 
(Mass.)    177,  11  Am.  Dec  159. 

1.  Black  L.  Diet. 

2.  Peloubet  Leg.  Max. 

3.  JohnsoD  Diet.;  Webster  Diet,  {quoted 
in  Carey  c.  Bright,  58  Pa.  St  70,  85]. 

4.  Springside  Coal  Min.  Co.  v.  Ort^an,  53 
111.  App.  60,  66. 

It  is  probable  that  many  tbingi  aboot  a 
colliery,  though  not  actually  affixed  te  the  fre^ 
hold,  may  come  within  that  category,  like  the 
rolls  of  an  iron-mill,  or  the  machinery  of  a 
manufactory,  whether  fast  or  loose,  which  is 
necessary  to  constitute  it,  and  without  which 
it  would  not  be  a  mill  or  manufactory  at  alL 
Carey  v.  Bright,  58  Pa.  St.  70,  86  [oiting 
Voorhis  r.  Freeman,  2  Watte  &  S.  (Pa.)  116, 
37  Am.  Dec  490]. 

6.  Brown  L.  Diet. 
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Bt  Julian  Bedford  Shops 
L  DEFINITIOK.  809 
n.  GENERAL  HABITIME  LAW  WITH  REFEHENCE  TO  COLLISION,  803 

A.  H'egligence,  808 

1.  Its  Med,  803 

2.  Of  What  Negligence  May  Cemaist,  808 

a.  In  Oeneral,  803 

b.  As  It  Rel^a  to  the  SM^,  808 

c.  With  Respect  to  OMcera  and  Crew,  808 

d.  WiAh  Respect  to  Particular  Jhttiet  Involved  in  Naviga- 

tion and  Management,  804 

3.  Error  In  Extremis,  807 

a.  Rule  Stated,  807 

b.  Cause  of  the  ETnergeney,  809 

c.  Errors  Eecusahle,  809 

4.  Negligence  of  Salvors,  810 
B.  Contributory  Negligence,  811 

a.  Common  -Law  Rule  of  JAdbilitg  Stated,  811 

b.  Distinotion     Between     Cotmnon^Zav}      amd    Admiralty 

Rules,  813 
c  The  Admiralty  Doctrine  of  Contributory  Negligence,  818 
(i)  Mutual  and  Concwrri/ng  Negligence,  813 
(ii)  Negligence   Contr^nUory  hU   Not    Contemporane- 
ous, S13 
(ni)  When    Error,    Although    Contributory,    Is    Eecus- 

able,  818 
(iv)  Proxim,at6  and  Remote  Cause,  814 

B.  Inevitable  Accident,  814 
0.  Inscrutable  Eault,  817 

1.  Definition,  817 

2.  When  CoTisidered  an  Inevitahle  Accident,  816 

3.  When  Considered  a  Case  of  Mutual  Ea/uU,  819 

tn.  Utiles  and  regulations  for  PREVEHiiNa  collision,  sis 

A.  Application  of  Rules  and  Regulations,  819 
1.  General  Maritime  law,  819 
3.  local  Usages,  819 

3.  State  Statutes  and  Municipal  Ordinances,  830 

4.  Rules  of  Supervising  Inspectors,  821 

5.  Regulations  Enacted  hy  Congress,  8S2 

ft.  Summary,  832 

b.  Application  to  Foreign  Vessels,  828 
(l)  Rule  in  England,  838 
(ii)  Ride  Under  Decisions  of  United  States  Courts,  8M 

e.  To  WTiat  Classes  of  Vessels  Applicable,  835 

d.  Ajn?lioation  With  Reference  to  Risk  of  Collision,  836 

(i)  Rule  Stated,  835 
(iiS  What  Constitutes  Risk  of  Collision,  836 

e.  Rules  For  Construing  Regulations,  827 

f.  The  International  and  Inland  Rules,  828 

(i)  Enacting  Clause,  Scope,  and  Penality  838 
(a)  In  General,  838 
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(1)  (y  Intemaiional  Utiles,  838 

(2)  0/ Inland  Rules,  &» 


(b)  Penalty,  I 


C\.)  Imposed  Upon  Persons  in  Charge,  8S3 
(2)  Imposed  Upon  Vessel,  828 
(o^  Praiminary  Definitions,  SS9 
(n)  Ligkis  and  so  Forth,  828 

(a)  In  General,  899 

(b)  Steam  -  Vessels  —  Masthead  LiglU,  dSO 

(0)  Steam  -  Vessels  —  Side  -Lights,  881 
(d)  Steam  -  Vessels  —  Range -Lights,  ^l 
(eJ  Steam  -  Vessels  —  When  Towing,  381 
(f)  Special  Lights,  833 

(a)  Lights   For   Sailing   Vessels  and   Vessels  in 

(h)  Lights  For  Ferry-Boats,  Barges,  and  OanrA 
Boats  in  Tow,  383 
(i)  Lights  For  Small  Vessels,  884 
(j)  Lights   For  Small  Steam  and  Sailing  VesseU 

and  Open  Boats,  834 
fK)  Lights  Fvr  Pilot-  Vessels,  885 

(1)  Lights,  Etc.,  of  Fishing -Vessels,  83S 

(m)  L^hts  For  Rafts,  or  Other  Craft  Hot  Pro- 
vided For,  885 
(n)  Lights    For    Fishing -Vessels    Off   European 

Coasts,  336 
fo)  Lights  For  Overtaken  Vessel,  838 
(p)  Anchor  Lights,  887 
(q)  Special  Signals,  338 

(h)  Naval  Lights  and  Recognition  Signals,  8S)> 
(b)  Steam  -  Vessel  Under  Sail  hy  Day,  889 
(in)  Sound  Signals  in  Fog,  Etc.,  889 

(a)  Preliminary,  88» 

(b)  Speed  in  Fog,  841 

(iv)  Steering  and  Sailing  Rules,  SW 

ii.)  Preliminary,  845 
B>  Sailing   Vessels,  345 
o)  Steam  -  Vessels,  849 

(1)  The  International  Rules,  81» 

(2)  27is  Inland  Rules,  860 

(a)  Rule  One,  850 

(b)  Rule  Three,  8Sl 

(c)  Rule  Five,  8B1 

(d)  RuU  Eight,  851 
{e)  Rule  Nine,  851 
(f)  Sapplementa}-^  Regulatums,  S51 

J  Two  Steam  -  Vessels  Crossing,  8S2 
)  Steam  -  Vessel    Must    Keep    Out    of  Way   of 
Sailing  Vessel,  858 

^f)  Course  and  Speed,  354 

(qJ  Crossing  Ahead,  85d 

(h)  Steam  -  Vessel  Must  Slacken  Speed  or  Stop,  858 

(i)  Overtaking  Vessels,  859 

(j)  Narrow  Channels,  883 

(k)  Right  of  Way  of  Fishing  Vessel,  8« 

(l)  General  Prudential  Rule,  866 
(v)  Sowid  Signals  For  Passing  Steamer,  857 
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Sa)  The  TntemaUonal  JiuU»,  867 
B)  Th^  Inland  Hulea,  869 
(ti^  Preoa-ution,  S6» 
(tii)  Lights  on  United  States  Naval  Vessels  and  Hevenue 

Gutters,  870 
(viii)  Distress  Signals,  870 

f  a)  The  Jnternational  Jiules,  870 
(b)  The  Inland  Jiules,  870 
B.  Presumption  of  FauU  Arising  From  Breach  of  liegulationa,  870 

1.  Jiale  in  the  United  Stat^,  870 

a.  In  Federal  Courts,  870 

b.  In  the  State  Courts,  871 

2.  •Rtiie  in  England,  871 

3.  Failure  to  Stand  By  After  Collision,  87S 

IV.  RIQHTS  AND  LIABILITIES  GROWING  OUT  OF  COLLISION,  873 

A.  Liability  For  Damage  Caused  hy  C'dlision,  872 

1.  Liability  of  Ship  and  Her  Owners,  873 

a.  In  General,  872 

b.  For  Acts  of  Master  and  Crew,  878 

2.  Liability  of  Owners  and  Charterers.  874 

B.  Maritime  Lien  Arising  From  Collision,  874 

1.  Its  Character,  874 

2.  How  Divested,  875 

3.  The  P nor ity  of  Such  Lien,  ?n 

C.  Division  of  Loss,  876 

1.  In  Ceases  of  Inevitahle  Accident,  876 

2.  In  Cases  of  Inscrutahle  Fault,  876 

3.  In  Cases  of  Mutual  Fault,  877 

a.  Ji^de  at  Common  Law,  877 

b.  Bule  in  Admiralty^  877 

(i)  Division  of  Loss  to  the  Two  Vessels,  377 
(ii)  Division  of  Loss  on  Cargo,  879 

(a)  Bute  in  Fngland,and  in  United  States  Pre- 

vious to  Ilai'ter  Act,  379 

(b)  As  Modified  hy  Barter  Act,  380 

fni)  Division  of  I^oss  in  Cases  of  Personal  Injuries,  883 
(iv)  Division  of  Loss  of  Personal  Fleets  of  Master  and 
Crew,  883 

c.  Forced  Intervention,  383 

D.  Limitation  of  Liability,  888 

1.  Origin  of  the  Bide,  883 

2.  Distinction  Between  the  Bule  ^n  England  and  in  the  United 

States,  888 

3.  English  Acts,  884 

i.    United  States  Statutes,  S8S 

a.  Liability  of  Owner  Not  to  Exceed  Hie  Interest,  885 

(i)  In  General,  385 

II)  Meaning  of  "  Amount  or  Value  of  the  Interest  of 
Such  Owner,"  885 

b.  General  Average  Losses,  386 

c  Transfer  of  Interest  of  Owner  to  Trustee,  386 

d.  Bemedies  Besej-ved,  886 

e.  What  Vessels  Are  Included  Within  the  Act,  886 

f.  Liability  of  Owners  For  Debts  Limited,  387 

5.  What  Injuries  or  Losses  Embraced,  887 

6.  W?io  Are  Induded  Under  Term  "  Owners,"  888 
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T.  Meaning  of  Words  "  Wi^ut  the  Privity  or  Knowledffe  of  Such 

Owner^^  889 
S.  In  Cases  of  Division  of  Loss,  890 
E.  Measure  of  Damages,  890 
1.  In  General,  800 
3.  Loss  and  Injuries  to  Vessel,  891 

a.  A   Vessel  Lost  or  Destroyed,  8B1 

(i)   When  Total  Loss  Is  Allowed,  891 


(ii)  Elements  of  Value,  892 
Veai'   -  " 


b.    Vessel  Damaaed,  89 

(i)  Cost  of  Repairs,  392 
(ii)  Permanent  Depreciation,  893 

3.  Loss  of  Freight,  892 

4.  Loss  of  and  Injury  to  Cargo,  893 

6.  Loss  of  Personal  Effects  of  Grew  and  Personal  Injuries,  898 
■  6.  Eepenses  Incurred  in  Consequence  of  Collision,  898 
1.  Losses  Resulting  From  Collision,  89^ 

8,  Demurrage,  89* 

a.  When  Allowed,  894 

b.  Ainount  to  Be  Allowed,  8tKS 

9.  Interest,  8«» 
F.  Evidence,  BM 

1,  Burden  of  Proof,  896 

2.  Presumptions,  398 
8.  Adtnissibility,     897 

4.   ComparativS  Weight  of  Evidence,  897 

CROflS-RBFBRENCBS 

For  Matters  Belating  to : 

Admiralty  Jui-isdiction  and  Practice,  see  Aduibaltt. 
CollisioD : 

Between  Railroad  TrainB,  eee  Carriers. 

Of  Street  Cars  With  Animals,  Persona,  or  Veliiolea,  see  Stbbbt  Railroads. 

Of  Vehicles  on  Highways,  see  Streets  and  Riquways. 

Of  Vessel  Other  Than  With  Anotiier  Vessel,  see  Navioablb  Waters. 
Jurisdiction  in  Collision  Cases,  see  Aduiraltt. 
Marine  Insurance,  see  Mabink  Insurance. 
Salvajre,  see  Salvage. 
Shipping  Geuerally,  see  Shipping. 

I.  DEFINtTIOH. 

Collision  is  detined  to  be  a  dashing  or  violently  running  together.'     In  mari- 
time law  "  collision  "  is  the  act  of  ships  or  vessels  striking  togetTier.* 

II.  GGyERAL  MARITIME  LAW  WITH  REFERENCE  TO  COLUSION. 
A.  Neg'llsrence — ].  Its  Effect.     In  order  to  create  a  liability  on  the  part 
of  a  ship  or  her  owners  for  damage  by  collision  the  collision  must  appear  to  have 

1.  Burrill  L.  Diet.  ing  of  veasels  together,  whilst  in  the  act  of 

Derived  fiom  the  Ijitin  colliaio.  from  col-  being  navigQted." 

lidcre  —  to   dasli  together.     Burrill   L.   Diet.  By  common  usaie  and  in  jtldiciAl  opiniou 

S.  Black  L.  Diet.  the  term  "  collision  ''  is  applied  to  cases  where 

IB  ita  Strict  sense  collision  means  the  tm-  one   vessel   quite   Btationary   is   run   into   bj 

pact  of  two  vessels,  both  moving.     Abbott  L.  another.     See  The  Dean  Richmond,  107  Fed. 

Diet.;   Black  L.  Diet.;   Burrill   L.   Diet.     In  1001,  47  C.  C.  A.  138;  The  Mojtev,  Abb.  Adm. 

The  Moxey,  Abb.  Adm.  73.  76,   17  Fed.  Cat,  73,   17   Fed.   Cas.   No.   0,894.     In   Wright   t. 

No.   9.894,   it   is   said   that   the   nautical  ac-  Brown,  4  Ind.  On,  07,  ."iS  Am.  Dec.  622,  it  is 

ceptation  of  the  term  "imports  the  imping-  said:     "It  must  be  the  same  thing  in  prin- 
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been  cansed  by  an  ant  of  negligence*  for  whicb  the  owners  or  those  ip  charge  of 
the  sliip  are  responiiible.* 

2.  Of  What  Negugsncb  May  Consist  —  a.  In  Qeneral.  Negligence  as  tlie  caose 
of  collision  mny  be  conveniently  coiieidered  under  the  following  heads:  (I)  As  it 
relates  to  the  ship;"  (2)  with  respect  to  the  officers  and  crew;'  and  (3)  with 
iMpect  to  particnlar  duties  in  navigation  and  management.'' 

b.  As  It  Belatfls  to  the  Ship.  As  it  relates  to  the  ship  negligence  may  be 
consulercd  as  the  cause  of  the  collision,  if  the  accident  be  the  reenlt  of  any  defect 
or  insntticiency  in  the  ship's  hnll  or  equipment.* 

e.  With  Bespect  to  Offloers  and  Crew.  With  respect  to  the  officers  and  crew 
negligence  may  be  considered  as  tiie  cause  of  the  collision,  if  the  accident  be 
cniised  by  any  deficiency  in  the  ofiicera  or  crew '  or  any  lack  of  knowledge,  skill, 
judgment,  or  good  seamansliip  on  their  uart.*" 

cipk,  whether  tbe  «team-boat  ran  upon  the 
fltt-bo&t,  or  forced  Bome  other  object  upon  it, 
to  produce  the  injuiy." 

3.  Negligence  defined. —  Negligence  is  the 
fftilure  to  exercise  that  skill,  care,  judg- 
Dwnt,  and  nerve  which  are  ordinarily  to  be 
found  in  a  coFnpetcnt  seaman.  Marsden  Coll. 
<3d  ed.)  2.     See  also,  generally,  NEaLlDBNCc 

4.  Peters  c.  Warren  Ins.  Co.,  14  Pet, 
(IT.  S.)  B9,  10  L.  ed.  371 ;  The  City  of  Aber- 
deen, 107  Fed.  B96;  The  Plover,  100  Fed, 
gS3;  Marsden  Coll.   (3d  ed.)   1. 

Evidence  of  fault  see  in^ni,  TV,  F. 

There  ir  one  exception  to  this  rule,  namely, 
in  a  case  in  which  the  ship  has  infringed 
one  of  the  regulations  for  preventing  colli- 
(ion.  In  such  a  case  the  infringement  is 
presumed  to  have  caused  the  collision,  unless 
It  is  shown  that  the  breach  in  question  could 
not  possibly  have  contributed  to  the  disaster. 
Beldcn  r.  Chase,  160  U.  S.  174,  14  S.  Ct.  2G4, 
37  L.  ed.  1218;  The  Steamship  Pennsyl- 
vania P.  Troop,  IB  Wall.  (U.  S.)  125,  22 
L  ed.  148;  Marsden  Coll.  (3d  ed.)  3S;  35 
t  3fl  Vict.  c.  86,  I  17.  As  to  rules  and  regu- 
lations for  preventing  collision  see  in^ro, 
III.  As  to  presumption  of  fault  or  neg'i- 
gence  see  infra,  III,  B;  IV,  F,  2. 

5.  See  infra.  II,  A,  2,  b. 

6.  See  infra,  II,  A,  2,  c. 

7.  See  infra,  II,  A,  2,  d. 

8.  The  defective  or  inefficient  state  of  the 
hull  or  equipment  for  wbicb  the  owners  are 
respooMble,  if  it  appear  to  have  caused  the 
collision,  includes  the  condition  of  her  chain, 
cable,  or  moorings  (Doward  r.  Lindsay.  L.  R. 
6  P.  C.  338,  2  Aspin.  118,  29  L.  T.  Rep.  N.  S. 
355,  22  \Vkly.  Rep.  8)  :  the  trim  of  the  ves- 
sel (Marsden  Coll.  (3d  cd.|  24);  the  place 
where  the  anchor  was  stowed  (The  Margaret, 
4  Aspin.  37S,  50  L.  J.  Adm.  87,  44  L.  T.  Rep. 
S.  S.  291,  6  P.  D.  78,  20  Wkly.  Rep.  533; 
Greenland  v.  Chaplin,  5  Eich.  243,  10  L.  J. 
Exch.  203)  ;  the  place  where  the  boats  were 
swung  (The  Avid,  3  Ben,  (U.  S.)  434,  2  Fed, 
Cas.  No.  678;  The  Phrenix,  3  Blatchf.  (U.  S.) 
273.  19  Fed.  Cas,  No,  11,111)  ;  the  aufSciency 
and  effectiveness  of  the  steering  gear  (The 
Altenower,  3B  Fed.  118;  The  Warkworth.  5 
Aapln.  194,  53  L,  J.  P.  4,  49  L.  T.  Rep.  N.  S. 
715,  0  P.  D.  20,  32  Wkly.  Rep.  479:  The 
Virgo.  3  Anpin.  285,  3B  L.  T,  Rep.  N.  S.  510, 
25  Wkly,  Rep,  397 ;  The  Livia,  1  Aspin.  204, 


25  L.  T,  Rep.  N.  S.  887 ;  The  Peru,  1  Pritoh- 
ard  Adm,  Dig.  440)  ;  faulty  construction 
(see  The  Albert  Dumois,  177  U,  S.  240,  20 
S.  Ct.  695,  44  h.  ed,  751;  The  M,  M,  Caleb, 
10  Blatchf.  (U,  S.)  467,  17  Fed.  Cas.  No. 
0,883)  ;  the  arrangement  for  the  communi- 
cating of  the  officer  on  the  bridge  with  this 
engine-room  as  well  as  those  matters  pro- 
vided for  expressly  in  the  regulations,  such 
as  her  lights  and  means  for  signaling  or 
making  her  presence  known  in  a  fog  (The 
Kjobenhavn,  2  Aspin,  213,  30  L.  T,  Rep. 
N.  S.  136). 

See  10  Cent.  Dig,  tit,  "Collision,"  »  11, 
12. 

In  England  the  efficiency  of  the  tugboat. 
In  tow  of  which  the  vessel  may  be  proceeding, 
is  included  within  this  rule.  Marshall  l. 
Morau,  L.  R.  3  P.  C,  205,  23  L.  T.  Rep.  N.  S, 
218,  6  Moore  P.  C.  N.  S.  492,  16  Eng.  Reprint 
812;  The  Belgic,  3  Aspin.  348,  35  L.  T.  Rep 
N.  S,  029,  2  P.  D.  50  tioU;  The  Julia,  Lush. 
224,  14  Moore  P.  C,  210. 

The  owners  may  show  as  an  ezcnae  that 
the  defect  was  latent  or  that  they  took  rea- 
sonable care  to  send  the  ship  to  sea  in  b.  safe 
and  efficient  state.  MoHatt  v.  Bate  man, 
L.  R.  3  P.  C,  115,  22  L,  T.  Rep.  N.  S.  140.  fl 
Moore  P,  C.  N.  S.  38B,  16  Eng.  Reprint  705; 
The  Virgo,  3  Aspin.  285,  35  L.  T.  Rep.  N.  S, 
510,  26  Wkly.  Rep.  397.  But  car^pare  The 
Homer,   100  Fed.  572,  48  C.  C,  A.  485, 

9.  Aa  to  negligence  of  the  owners  in  not 
seeing  that  the  vessel  is  properly  manned  see 
The  Nacoochee,  28  Fed.  402 ;  The  Echo,  3 
Ware  (U.  S.)   289,  8  Fed.  Cas.  No,  4,264. 

See  10  Cent  Dig.  tit,  "Collision,"  H  13, 
14. 

10.  The  deficiency  or  unskilfulness  of  the 
officers  or  crew  includes  such  matters  as 
the  lack  of  sufficient  knowledge  on  the  part 
of  any  of  the  officers  or  crew  for  the  par- 
ticular duty  for  which  he  was  employed. 
Germania  Ins.  Co.  v.  The  Steamboat  Lady 
Pike,  21  Wall.  (U.  S. )  1,  22  L.  ed.  400; 
Union  Steamship  Co.  P.  New  Vork,  etc.. 
Steamship  Co.,  24  How.  (U.  S.)  307.  16 
L.  ed.  699 ;  Eaney  v.  Baltimore  Steam 
Packet  Co..  23  How.  (U.  S.)  287.  16  I.,,  ed.  . 
562;  Chamberlain  c.  Ward,  21  How.  (U.  S.) 
548,  16  L.  ed,  211;  St.  John  c.  Paine.  10 
How,   (U.  S.)  567,  13  L.  ed.  537. 

The   ikill  Rqidied  of  tbe  pilot   involves 


[U,  A,  2,  c] 

Digitized  by  VjOOQ  IC 


304     [7  Cyc]  COLLISION 

d.  With  Bespeot  to  Particular  Datlea  Involved  in  Havi^tlon  and  Kanag»< 
m«nt.  There  are  certain  particular  duties  involved  in  the  navigation  and 
management  of  veBseb,  the  non-performance  of  improper  performance  of  which 
resulting  in  collision  may  be  considered  as  neghgeuce  causing  the  collision. 
These  dnties  may  relate  to  and  may  be  groupea  under  the  following  sub- 
jects: (1)  The  dnty  as  to  lights  and  signals;"  (2)  the  dntj  as  to  the  lookont  ;** 


knowledge  of  th«  particular  channel  (The 
John  F.  Tolle,  12  Fed.  444;  The  Armstrong, 
Brown  Adin.  130,  1  Fed.  Cbs.  No.  640)  ;  of 
obstructions  to  navigation  generallj  (Altee 
V.  Northwestern  Union  Packet  Co.,  21  Wall. 
(U.  S.)  389,  22  L.  ed.  619)  ;  and  abilitj  to 
make  aliowanci!  for  the  effect  of  a  cross  tide 
embarraeaing  the  raovementa  of  another  ves- 
sel (The  Frana  Sigel,  14  Blatchf.  (U.  S.) 
480,  9  Fed.  Caa.  No.  5,0fl2). 

Tlie  skill  of  the  deck  officer  involves  the 
abilitj'  to  ascertain  the  character  of  an  ap- 
proaching vessel  and  judge  of  her  position 
{Chamberiain  t>.  Ward,  21  How.  (U.  8.)  548, 
16L.  ed.  211;  The  Leopard,  2  Lowell  (U.S.) 
23S,  IS  Fed.  Cas.  No.  8,263);  and  to  ma- 
neuver (The  David  Dowa,  16  Fed.  154). 

The  mail  on  watch  should  be  able  to  dia- 
cern  another  abip  at  a  reasonable  distaoee. 
The  A.  M.  Hathawaj,  26  Fed.  926. 

The  officerg  and  crew  should  also  be  sta- 
tioned in  their  proper  places  at  critical  timea. 
Hazlett  t.  Conrad,  1  Dill.  (U.  S.)  78,  11 
Fed.  Caa.  No.  6,288;  The  Nautilus,  1  Ware 
(U.  S.)  529,  17  Fed.  Gas.  No.  10,058.  As  to 
the  position  of  maater  and  pilot  at  critical 
momenta  of  navigation  see  The  Slate  of  New 
York,  3  Ben.  (U.  S.)  253,  22  Fed.  Caa.  No. 
13,327;  The  Obey,  L.  E.  1  A.  4  E.  102,  12 
Jur.  N.  S.  817. 

Errors  of  judgment  on  the  part  of  the 
master  and  crew  include  the  failure  tc  take 
due  notice  of  the  tides  or  to  make  allowance 
therefor  (The  City  of  Springfield,  29  Fed. 
923)  or  to  detect  the  man<Euvers  of  another 
vessel   (The  Cummodore  Jonea,  25  Fed.  SOS). 

11.  The  vessel's  duty  with  respect  to 
lights  requires  that  they  shouM  be  properly 
arranged  (The  Alhambra,  4  Fed,  86),  in 
good  condition,  and  brightly  burning  at  all 
times  (The  Narraganeett,  20  Blatchf.  (U.S.) 
87,  11  Fed.  918).  It  is  a  fault  to  exhibit  a 
confusion  of  lights  (The  Huntsville,  S 
Blatchf.  (U.  S.)  228,  12  Fed.  Cas.  No.  6,915; 
Lane  v.  The  A.  Denike,  3  Cliff.  (U.  S.)  117, 
14  Fed.  Cas.  No,  8,045;  The  William  Young, 
01c.  Adm.  38,  30  Fed.  Caa.  No.  17,760),  to 
allow  them  to  be  shut  out  from  view  by  the 
sails  (The  Vesper,  9  Fed.  5601,  or  to  show 
lights  different  from  those  prescribed  (The 
Frank  P.  Lee,  30  Fed.  277 ;  The  Conoho,  24 
Fed.  758;  The  Sunnyaide,  Brown  Adm.  227, 
23  Fed.  Cas,  No.  13,020,  6  Am,  L,  T,  Rep. 
277,  3  Chic.  Leg.  N.  330,  14  Int.  Rev.  Rec. 
103). 

As  to  duty  of  overtaken  vessel  to  display 
s  torch  see  The  Columbian,  81  Fed.  801 ;  The 
I.  C.  Harris,  29  Fed.  926:  The  Algiers,  28 
Fed.  240;  The  Oder,  21  Blatchf.  (U.  S.)  26, 
13  Fed.  272;  The  Narragansett,  20  Blatchf. 
(U.  S.)   87,  11  Fed.  913. 

[II,  A.  2,  d] 


A  TOsael  is  also  in  fAnlt  when  moored  for 
not  displaying  the  light  required  by  usage 
of  that  locality,  although  not  prescribed  by 
law.  Shields  V.  Mayor,  etc.,  18  Fed.  748 
idiitingtiishing  The  Steamer  Bridgeport  p. 
Shaw,  14  Wall.  (U.  S,)  116,  20  L.  ed.  787; 
Wetmore  v.  The  Steamboat  Granite  SUte,  3 
Wall.  (U.  S,)  310,  18  L.  ed.  178].  But  see 
Hadden  v.  The  J.  H.  Rutter,  35  Fed.  S«5. 
And  compare  The  James  D.  Leary,  110  Fed. 
685. 

Vlien  the  lishts  are  obscured  it  is  the  duty 
of  a  steamer  to  blow  a  whistle  and  slacken 
speed  (The  Ping-On  t.  Blethen,  7  Sawy. 
(U.  S.)  482,  II  Fed,  607),  and  it  is  the  duty 
of  a  sailtn);  vessel  in  such  a  case  to  show  > 
torch  to  an  approaching  steamer  (The  Caro, 
23  Fed.  734). 

The  duty  as  to  sisnale  includes  giving  the 
proper  signals,  making  sure  that  they  ar« 
heard  and  understood,  repeating  them  when 
not  anawered,  and  acting  in  accordance 
therewith  (The  Galileo,  24  Fed.  386;  The 
Garden  Citv,  19  Fed.  529;  The  Pegaaus,  15 
Fed,  921;  The  Mary  Shaw,  5  Hughes  (U.  S.) 
266,  6  Fed.  918)  ;  also  understanding  the 
signals  of  other  vessela  and  answering  them 
promptly  and  properly  (The  D.  Newcomb, 
16  Fed.  274;  The  Praneonia,  3  Fed.  397; 
The  Morriaania,  3  Fed.  925).  For  example 
it  haa  beea  held  to  be  negligence  to  disre- 
gard the  whiatles  of  the  other  boat  (The 
Delaware,  6  Fed.  196)  or  to  embarrass  her 
by  giving  wrong  whistles  in'  response  (The 
Briatol,  II  Fed.  156)  ;  to  answer  two  blasts 
to  one,  when  two  steamers  are  approaching 
head  on  (The  Clifton,  14  Fed.  586)  ;  also  to 
fail  to  give  danger  signals  when  there  is  a 
riak  of  collision,  such  as  in  a  narrow  chan- 
nel (The  James  M.  Thompson,  12  Fed.  189; 
The  Blue  Bonnet,  10  Fed.  150),  in  a  snow 
squall  (The  Buckaway,  25  Fed.  775),  in  a 
fog  (The  Exchange,  10  Blatchf.  (U.  S.)  1C8, 
ti  Fed.  Cas.  No.  4,593),  or  when  the  steering 
gear  is  disabled,  even  though  it  may  not  be 
prescribed  by  statute  (The  Roelyn,  22  Fed. 
637). 

Further  as  to  lights,  etc,  see  infra,  m.  A, 
5,  f,  (n). 

As  to  sound  signals  in  fog,  etc,  see  iitfra, 
III,  A,  6,  t,  (HI)  ;  Connolly  r.  The  Brandy- 
wine  Granite  Co.  No.  6,  103  Fed.  99;  The 
F.  W.  Vosbuigh,  107  Fed.  630. 

12.  The  John  H.  Starin,  113  Fed.  419: 
Wilder'a  Steamahtp  Co,  *.  Low,  112  Fed.  161. 
50  C.  C.  A.  473;  The  George  W.  Eoby,  111 
Fed.  601,  40  C.  C.  A.  481  tmodifying  In  rs 
Lakeland  Transp.  Co.,  103  Fed.  328);  The 
James  D.  Leary,  110  Fed.  686;  The  Devo- 
nian, 110  Fed.  588;  The  A.  P.  Skidmore,  inS 
Fed.  972;  The  Municipal,  108  Fed.  895;  The 
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Bergen,  108  Fed.  SB5;  The  Kennebec,  108 
K«L  300,  47  C.  C.  A.  339 ;  Connolly  v.  The 
Brandywine  Granite  Co.  No.  fl,  108  Fed.  99 ; 
The  Valvoline,  107  Fed.  752;  The  F.  W.  Vos- 
burgh,  107  Fed.  539;  Tte  Patria,  92  Fed.  411 
[aftrmtd  in  107  Fed.  157,  46  C.  C.  A.  211]. 

The  lookout  must  have  ordinarily  good 
ejaigbt  (Tbe  Avon,  22  Fed.  906)  and  be 
Btationed  in  tbe  proper  place  ( Tbe  Nerada  v. 
Quidc,  106  U.  S.  154,  1  S.  Ct.  234.  27  L.  ed. 
140;  Haney  v.  Baltimore  Steam  Packet  Co., 
2J  How.  {U.  S.)  287,  16  L.  ed.  562;  New 
York,  etc.,  Transp.  Co.  c.  Philadelphia,  etc., 
Steam  Nav.  Co.,  22  How.  (U.  S.>  461,  16 
L  ed.  397;  The  Paoli,  92  Fed.  040). 

It  la  a  fault  to  employ  the  same  man  In 
tlie  two  capadtiea  of  pilot  and  lookout  (The 
Amboy,  22  Fed.  555),  but  if  tbia  haa  been 
nawd  by  eicknesB  of  the  crew  it  baa  been 
h«ld  to  be  excusable  (The  Southern  Home, 
18  BUtcbt.  (U.  8.1  447,  22  Fed.  Cas.  No. 
13,1B7,  a  Keporter  380). 

Ai  to  the  degTM  of  ddll  and  can  required 
on  the  part  of  the  lookout  Bee  The  Steam- 
ship Java  V.  Judd  Linseed,  etc..  Oil  Co.,  14 
Wall.  (U.  S.)  189,  20  L.  ed.  834;  Pflater  r. 
-Greening,  9  Wall.  (U.  B.)  506,  19  L.  ed.  741; 
The  Uary  Morgan,  28  Fed.  333 ;  The  Com< 
modore  Jones,  25  Fed.  506;  Tbe  Abby  In- 
frails,  12  Fed.  217;  The  Santiago  de  Cuba,  4 
Ken.  (U.  S.)  264,  21  Fed.  Caa.  No.  12,3.12; 
The  City  of  Norwich,  3  Ben.  (U.  8.)  675,  5 
Fed.  Caa.  No.  2,760:  The  Pavonia,  23 
BUtchf.  (U.  S.)  403,  26  Fed.  106;  The  Fa- 
niu,  14  Blatcbf.  (U.  S.)  545,  8  Fed.  Ciu. 
Ko.  4,636 ;  The  Elizabeth  English,  7  Blatchf. 
lU.  S.)  180,  8  Fed.  Caa.  No.  4,360.  And  see 
The  Or^^n,  168  U.  S.  180,  16  S.  Ct.  804,  39  ' 
L.  ed.  943. 

13.  Especial  care  is  required  in  the  matter 
d[  apeed  in  a  fog  or  a  anow-Btorm  ou  a  dark 
night,  when  entering  or  leaving  a  harbor  and 
in  narrew  cliannels.  The  Southern  Home,  10 
Blatchf.  (U.  S.)  447,  22  Fed.  Gaa.  No. 
1*187,  8  Reporter  389;  The  Perkiomen,  27 
ypd.  673;  Tbe  Pennland,  23  Fed.  661;  The 
Utopia,  1  Fed.  692.  It  is  the  duty  of  both 
■leamerB  and  sailing  vessels  to  go  at  a  mod- 
erate apeed  in  a  log  (The  Rhode  Island,  17 
F«L  554;  The  Matt«awan,  4  Ben.  (U.  S.) 
106,  18  Fed.  Cas.  No.  9,283;  The  Colorado, 
Krown  Adm.  393,  6  Fed.  Cas.  No.  :i.028), 
even  when  going  to  tbe  assistance  of  a  .^bip 
is  distros   (The  Naeoocbee,  28  Fed.  462). 

The  dnty  of  moderating  speed  is  prescribed 
(mder  the  following  eircumstancea :  In  a 
thoroDgbfare  (Tbe  Rhode  Island,  17  Fed. 
554),  while  entering  a  harbor  on  a  dark 
Bight  (The  Badger  State,  15  Fed.  340;  The 
JoniaU  Paton,  1  Bias.  (U.  S.)  15,  14  Fed. 
Caa.  Ho.  7,584,  1  Am.  I_  R^.  262 ;  The  Leo, 
II  Blatchf.  (U.  S.)  226,  16  Fed.  Caa.  No. 
8,264),  while  approaching  a  narrow  curving 
ehauiel  (Tbe  Soota  Oreya  v.  The  Santiago 
deCnba,  6  Fed.  369),  while  rounding  a  point 
jnat  above  a  ferry  (The  Electra,  1  Ben. 
(U.  B.|  S82,  8  Fed.  Caa.  No.  4,337),  when 
1  of  tiie  course  of  the  other  veasel, 


or  when  there  ia  probable  danger  of  colli- 
sion (The  City  of  New  York,  15  Fed.  824; 
The  Kate  Irving,  2  Fed.  919;  The  Western 
Metropolis,  2  Ben.  (U.  S.)  399,  29  Fed.  Caa. 
No.  17,439;  The  Huntaville,  8  Blatchf.(U.S.) 
228,  12  Fed.  Caa.  No.  6,915;  The  Hermann, 
4  Blatchf.  (U.  S.)  441,  12  Fed.  Cas.  No. 
6,408).  A  vessel  is  responsible  for  the  ef- 
fect of  excessive  speed  not  only  when  it 
causes  an  actual  collision,  but  also  if  the  re- 
sult is  to  raise  a  swell  causing  another  vesM<l 
to  sink  or  to  strike  against  a  third  alongside 
of  which  she  was  moored.  The  C.  H. 
Northam,  13  Blatchf.  (U.  S.)  31,  5  Fed.  Cas. 
No.  2,690;  Netherlands  Steam  Boat  Co.  i\ 
Styles,  0  Moore  P.  C.  280,  14  Eng.  Reprint 
306;  Smith  r.  Dobson,  3  M.  <fc  G.  59,  3  Scott 
N.  R.  338,  42  E.  C.  L.  40.  As  to  what  is 
moderate  speed  see  The  State  of  Alabama,  17 
Fed.  847:  The  Pennsylvania,  12  Fed.  914. 
And  the  fact  that  a  vessel  is  liable  under  a 
contract  with  tbe  gosemment  for  failure  to 
deliver  the  mails  within  a  specified  time  is 
no  excuse  for  excessive  apeed  where  there  is 
danger  of  collision.  The  James  Adger,  3 
Blatchf.  (U.  S.)  515,  13  Fed.  Cas.  No.  7,188, 
35  Hunt.  Mer.  Mag.  453;  The  Northern  In- 
diana, 3  Blatchf.  (U.  S.)  S2,  18  Fed.  Cas. 
No.  10,320,  16  l£w.  Rep.  433,  449;  Haney  v. 
The  Louisiana,  Taney  (U.  S.)  602,  II  Fed. 
Cas.  No.  6,021. 

FuTthei  as  to  speed  see  infra,  HI,  A,  6,  f, 

(IV),     [T),     (H). 

14.  The  necessity  for  care  and  foresight 
in  steering  arises  before  the  vessels  have 
reached  the  position  with  reepect  to  each 
other  to  which  the  regulations  apply,  that  is, 
before  there  is  ftctual  danger  of  Cblliaion. 
The  Steam  Ferlj-Boat  America  c.  Camden, 
etc.,  a.,  etc.,  Co.,  92  U.  8.  432,  23  L.  ed.  721; 
The   Steamboat  Joseph   Johnson   r.   McCord, 

9  Wall.  (U.  S.)  146,  19  L.  ed.  610;  The  Clfr 
ment,  2  Curt.  (XJ.  S.)  303,  5  Fed.  Caa.  No. 
2,879;  Tbe  Independence,  4  L.  T.  Rep.  N.  S. 
563,  Lush.  270,  14  Moore  P.  C.  103,  9  Wkly. 
Rep.  582,  16  Eng.  Reprint  245;  Marsden 
Coll.   (3d  ed.)   8. 

It  is  negligence  therefore  to  run  close  to 
another  boat,  even  though  she  be  at  f.ncbor, 
or  to  allow  a  vessel  to  gain  too  close  proxira- 
ity  (The  Steamer  Lucille  r.  Reapaas,  15 
Wall.  (U.  S.)  678,  21  L.  ed.  247;  The  Steam- 
boat Carroll  r.  Green,  3  Wall.    (U.  S.)   302, 

10  L.  ed.  392;  The  Cement  Reck,  8  Ben. 
(U.  S.)  443,  5  Fed.  Cas.  No.  2,544),  to  fail 
to  make  due  allowance  for  the  effect  of  wind 
and  tide  or  to  avoid  a  drifting  vessel  (The 
Island  City,  5  Blatchf.  (U.  S.)  264,  13  Fed. 
Cas.  No.  7,108,  2  Int.  Rev.  Rec.  109;  Butter- 
field  c.  Boyd,  4  Blatchf.  (U.  S.)  356,  4  Fed. 
Caa.  No.  2,250,  18  How.  Pr.  (N.  Y.)  526,  41 
Hunt.  Mer.  Mag.  708],  to  run  so  close  as  to 
compel  the  other  to  change  her  course  (The 
Alaska,  7  Ben.  (U.  B.)  183,  1  Fed.  Cas.  No. 
130),  or  for  the  vessel  to  change  her  own 
course  before  ascertaining  whether  it  would  ' 
increase  or  diminish  tbe  danger  (The 
Bcbooner  Sarah  Wataon  v.  The  Steamer  Sea 

[II.  A.  2,  4] 
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Gull,  23  WaU.  (U.  S.)  185,  23  L.  ed.  90; 
The  Cumbria,  3  Ben.  (U.  S.)  334,  6  Fed.  Cas. 
No.  3,472). 

It  U  no  cxcuM  for  a  vessel  bound  to  keep 
out  of  the  waj  that  precautiona  are  taken  as 
soon  as  the  necesaitf  of  them  is  perceived,  if 
earlier  precautions  would  have  prevented  the 
collision.  Miner  C.  The  Bark  Sunnyside,  91 
U.  S.  208,  23  L.  ed.  302;  New  York,  etc., 
Bteamship  Co.  i'.  Calderwood,  19  How.  (U,  8.) 
241,  15  L.  ed.  612;  St.  John  t.  Paine,  10 
How.  (U.  S.)  557,  13  L.  ed.  537;  The  Na- 
hor,  e  Fed.  213;  The  Ellen  Tobin,  8  Ben, 
(U.  S.)  446,  8  Fed.  Caa.  No.  4,379;  Ward  p. 
The  Fashion,  6  McLean  (U.  S.)  152.  Newb. 
Adm.  fi.  29  Fed.  Cas.  No.  17,15*. 

Further  as  to  iteering  see  infra,  m.  A,  5, 
f,    llv). 

15.  Careful  navigation  In  narrow  chaiuieU 
involves  layinf;  the  course  in  the  proper  part 
of  the  channel  (The  St.  Lawrence,  19  Fed. 
328;  The  Minnie  R.  Childn,  9  Ben.  {U.  8.) 
200,  17  Fed.  Caa.  No.  9,639),  taking  a  safe 
distance  in  paaain;;  other  veasela  (The  Hattie 
M.  Spraker,  29  Fed.  457),  and  proceeding  at 
B  auitable  speed  (The  Narragansett,  4  Fed. 
244). 

It  U  a  fanlt  in  a  ateamcT  to  fail  to  keep 
her  aide  of  the  channel  (The  J.  S.  Neil,  3 
McCrary  lU.  S.)  177.  8  Fed.  713);  to  dis- 
obey the  state  statute  requiring  a  steamer  in 
the  East  river  to  keep  as  near  mid-river  as 
possible  {The  Minnie  R.  ChUds,  9  Ben. 
(U.  S.)  200.  17  Fed.  Cas.  No.  9,639)  ;  to  run 
too  near  the  slips  at  night  (The  Edwin  H. 
Webster.  22  Fed.  171)  ;  to  hug  the  New  York 
shore  while  rounding  the  Battery  (The  Mary- 
land, 19  Fed.  551 ;  The  Uncle  Abe,  18  Fed. 
270)  ;  to  go  too  near  a  wharf  when  a  steamer 
may  be  coming  out  (McFarland  v.  Selby 
Smelting,  etc.,  Co.,  9  Sawy.  (U.  S.)  53,  17 
Fed.  253);  to  try  to  pass  another  boat  in 
too  narrow  a  part  of  the  channel  (The 
Oeoi^e  A.  Hoyt,  8  Fed.  845),  or  within 
twenty  feet  of  the  other  boat  or  when  the 
other  ves.iel  is  aground  (The  Ellen  S.  Terry, 
7  Ben.  (U.  S.)  401,  8  Fed.  Cas.  No.  4,378)  ; 
to  fail  in  a  snow  squall  to  keep  a  sufficient 
distance  from  the  known  aituation  of  a  ves- 
ael  at  anchor  (The  Rockaway,  19  Fed.  449)  ; 
or  to  proceed  at  too  great  speed  while  ap- 
proaching a  tug  with  a  tow  in  a  narrow 
channel   (The  Kate  Irving,  2  Fed.  919). 

It  is  a  fault  in  a  light  laden  boat  not  to 
slow  down  in  a  narrow  channel  to  let  a  heavy 
laden  boat  paas.  The  Scots  Qreya  u.  The  San- 
tiago de  Cuba,  5  Fed.  369. 

As  to  ttie  duty  of  tnga  with  tows  in  nar- 
row channels  see  The  Alicia  A.  Washburn,  19 
Fed.  7S8:  The  Blue  Bonnet,  10  Fed.  150;  The 
Sears,  8  Fed.  365. 

It  is  a  vessel's  duty  to  ricnal  trhile  round- 
ing a  bend  (The  Michael  Davitt.  28  Fed. 
6BB),  particularly  if  ahe  changes  her  relative 
position  in  so  doing  (The  Wra.  H.  Seaman, 
i3  Fed.  334);  while  lying  motionless  in  a 
crowded  harbor  after  stopping  to  avoid  col- 
lision with  another  boat  (The  Wesley  A. 
[II,  A.  2.  d] 


Qove,  27  Fed.  311};  or  while  turning  or 
changing  her  course  (The  Edwin  H.  Webster, 
22  Fed.  171). 

With  leopect  to  s  veuel  annk  in  the  chaa- 
nel  way  it  has  been  heid  not  to  be  negligent 
on  tbe  part  of  the  owner  to  fail  to  remove 
the  same,  and  it  seems  that  this  ia  so  even  if 
the  collision  in  which  she  was  sunk  was 
caused  by  her  own  negligence.  Ball  c.  Ber- 
wind,  29  Fed.  641 ;  Worth  v.  The  Wm.  Mur- 
tac,  8  Fed.  192;  The  Swan,  3  BUtchf.'[U.  S.) 
285,  23  Fed.   Caa.  No.   13,667;   The  Douglas, 

5  Aapin.  16,  51  L.  J.  Adm.  89,  47  L.  T.  Kep. 
N.  S.  16i  7  P.  D.  161. 

Further  as  to  aanow  channela  see  tn/ra, 
III,  A,  6.  f,  (IV),  (J). 

16.  Tbe  care  to  be  taken  in  mooring  and 
anchoring  ia  not  only  with  reference  to  the 
Bufiiciency  and  strength  of  the  moorings  (The 
J.  H.  Rutter,  33  Fed.  385;  The  Dutchess,  S 
Ben.  (U.  S.)  48,  8  Fed.  Caa.  No.  4.205)  and 
in  seeing  that  they  are  properlv  put  down 
(The  Burke,  4  CHIT.  (U.  S.)  582,  4  Fed.  Cas. 
No.  2.159),  but  caution  should  also  be  eier. 
cised  with  respect  to  the  place  of  anchors^ 
(The  Jamea  D.  Leary,  110  Fed.  685;  The 
A.  P.  Skidmore.  108  Fed.  972;  The  S.  Shaw, 

6  Fed.  93 ;  The  E.  A.  Packer,  10  Ben.  (U.  S.l 
520.  8  Fed.  Cns.  No.  1.241.    And  compare  Tbe     ' 
Municipal,  lOS  Fed.  895).    The  latter  should 
be  chosen  in  accordance  with  the  local  rules, 

it  being  held  an  act  of  negligence  to  anchor 
in  a  prohibited  place  (Connolly  f.  TheBran- 
dywine  Granite  Co.  No.  B.  108  Fed.  99;  The 
Ailsa,  76  Fed.  86B;  The  Heipershansen.  56 
Fed.  619;  The  Lucy  D.,  21  Fed.  142.  And 
compare  The  City  of  Dundee.  108  Fed.  679, 
47  C.  C.  A.  S81 ) ,  with  a  view  to  the  position 
of  the  other  vessels  anchored  or  mooted  near 
by  (The  Greenpoint,  18  Fed,  186;  The  J.  T 
Easton.  12  Fed.  920).  and  also  with  referente 
to  the  lights  on  shore  (The  MilligHn,  12  Fed. 
338).  to  the  depth  of  the  water  (Scow  With- 
out a  Name,  7  Ben.  (U.  S.)  384,  21  Fed.  Csa. 
No.  12,554),  and  the  width  of  the  channel 
(The  Margaret  .1.  Sanford,  30  Fed.  714.  And 
ace  The  Weatemland,  24  Fed.  703;  The  Isuk 
Be!],  9  Fed.  842). 

If  the  Vesael  ia  to  be  mad«  faat  to  a  pier 
attention  should  be  given  to  the  position  of 
other  vessels  at  the  aame  pier  (The  J.  T. 
ICanton,  12  Fed.  926)  and  to  the  requirements 
of  local  navigation  (The  City  of  L;fnn,  U 
Fed.  339). 

The  following  matters  have  been  beU  to  b« 
evidence  of  aeEllgence:  The  lack  of  anotber 
Anchor,  or  failure  to  let  go  tbe  sane  w)iea 
the  vessel  was  drifting  (The  Wier  c.  Tbe 
Padre.  29  Fed.  336;  The  Marv  Praser.  M 
Fed.  872;  Cramer  r.  Allen,  5  Biatchf.  lU.  S.) 
248,  6  Fed.  Cas.  No.  3,348)  ;  and  weakness  or 
inaufHcicncy  of  moorings  of  a  floating  dock 
or  of  a  vessel,  resulting  in  a  collision  in  & 
squall  (The  Christopher  Columbus.  8  Ben. 
(U.  S.)  239,  5  Fed.  Caa.  No.  2.705;  Jerome 
r.  Floating-Dock.  3  Hughes  <U.  S.)  SOS,  13 
Fed.  Caa.  No.  7,291;  Bodin  c.  The  Thule,  3 
Wooda  (U.  S.)  670,  3  Fed.  Cas.  No.  1,5M|. 


Digitized  byGoOgIC 


COLLISION 


[7  Cyc]    SOT 


as  well  as  (7)  the  dnty  with  respect  to  toga  and  tows,  including  the  arrangement 
of  the  IxHits  and  the  length  and  strength  of  the  hawaere." 

8.  Ebror  in  ExTRsms  —  a.  Bale  Stated.  Where  a  collision  is  all  at  once  seen 
to  bo  suddenly  impending,  a  vessel  may,  in  the  confusion  and  excitement  of  the 
moment,  do  sometliing  which  contributes  to  the  collision  or  omit  to  do  something 
by  wliich  the  collision  might  be  avoided,  and  unless  the  emergency  has  been 
produced  by  her  own  fault  or  the  act  or  omission  amounts  to  gross  neghgence  it 


The  refusal  of  *  canal-boat  to  put  out  more 
tisteuings  at  a  pier  was  held  to  be  a  fault 
n'h«n  it  reeultrd  iu  a  tug,  wbich  waa  io  the 
■ct  of  towing  another  iMiat  away  from  the 
pier,  being  pressed  against  the  canat-boat  hy 
the  tide,  causing  her  to  break  her  fastenings 
and  come  into  oollision  with  another  vessel 
bj  which  the  canal-boat  was  damaged.  The 
Titan,  8  Ben.  {U.  S.)  7,  23  Fed.  Caa.  ITo. 
14,060.  It  is  negligeoce  to  make  faat  in  a 
place  where  the  wat«r  was  so  shallow  that  at 
low  tide  the  vessel  careened  over  on  another 
boat  (The  Behera,  6  Fed.  400;  The  Lake,  Z 
Wall,  Jr.  (U.  S.)  62,  28  Fed.  Cas.  No.  16,878, 
14  Uw  Rep.  660,  1  Phila.  (Pa.)  327,  S  Leg. 
Int.  (Pa.)  47),  in  the  way  of  a  steamer 
rightfully  at  her  pier  liable  to  careen  over 
from  the  same  cause  (The  Ponca,  19  Fed. 
.£23),  for  old  and  weak  boat«  to  expose  them- 
KlTes  along  wharves  and  slips  to  the  hareh 
or  ordinary  contacts  of  blows  from  other  vea- 
gcIb  without  giving  notice  (The  N.  B,  Star- 
buck,  29  Fed.  797),  or  for  a  vessel  moored 
alongside  and  outside  of  another  not  to  take 
measurea  before  a  gale  by  moving  away  or 
putting  out  warps  to  prevent  the  vessels 
pounding  together  (The  Brady,  24  Fed.  300). 
For  a  vessel  moored  to  allow  the  anchor  to 
hang  at  the  hawse  pipe  below  the  surface  of 
the  water  ia  also  a  fault  (The  Palmetto,  1 
Bias.  (U.  S.)  140,  18  Fed.  Cas.  No.  10,899), 
and  likewise  for  a  ship  to  place  her  fender 
improperly  while  coming  into  contact  with 
another  boat  or  while  swinging  into  her  berth 
(Camden,  etc.,  R.,  etc.,  Co.  f.  Brady,  1  Black 
|U.  S.)  62.  17  L.  ed.  84;  The  Celestial  Em- 
pire, 2  Fed.  061),  or  not  putting  out  a 
fender  between  her  and  the  vessel  moored 
alongside  (The  New  York,  6  Ben.  (U.  S.) 
405,  18  Fed.  Cas.  No,  10,195).  It  is  negli- 
gence for  a  vessel  when  in  the  act  of  heaving 
up  the  anchor  to  refuse  to  pay  out  cable  on 
being  hailed  to  do  so  by  a  schooner  in  im- 
minmt  danger  of  collision  (Wells  v.  Arm- 
rirong,  29  Fed.  216),  for  one  of  several  ves- 
sels faatened  at  a  slip  with  tines  to  move 
ava;  without  seeing  that  the  lines  are  un- 
fastened (The  Thornton,  2  Ben.  (U.  S.)  429, 
23  Fed.  Cas,  No.  13,995),  or  (or  a  steamer  in 
a  slip  to  put  her  engines  in  motion  without 
notice  to  other  vessels,  thereby  creating  a 
swell  and  causing  them  to  break  their  moor- 
ings (The  Leo,  3  Ben,  (U,  S.)  569,  15  Fed. 
Caa.  No.  8.250;  The  Morrisania,  13  Blatchf. 
(U.  S.1  512,  17  Fed.  Cas.  No.  9,838;  The 
Washington,  5  Jur.  1067). 

The  pteaumptioii  ia  in  faroi  of  mooted  oi 
anchored  vemls  as  against  those  that  are  in 
motion,  unless  the  vessel  at  rest  is  where  she 
should  not  have  been  (The  Dean  Richmond, 


107  Fed,  1001,  47  C.  C.  A.  138;  The  Rock- 
away,  19  Fed,  449 ;  The  City  of  Lynn,  11  Fed. 
33B),  But  tliia  presumption  may  be  rebutted 
by  showing  care  on  the  part  of  the  moving 
and  failure  to  use  proper  precaution  by  the 
anchored  vessel.  The  City  of  Aberdeen,  107 
Fed.  906;  The  Worthington  k  Davis,  19  Fed. 
836.  Compors  The  City  of  Dundee,  108  Fed. 
679,  47  C.  C.  A.  681. 

A*  to  duty  of  anchoring  see  The  Media,  45 
Fed.  79;  The  Fred  Jansen,  44  Fed.  773;  The 
Raleigh.  41  Fed.  627 ;  The  Fred  H.  Rice,  40 
Fed.  690. 

A  fishing  vesael  which  changea  ita  poaition 
at  night  while  the  weather  is  fine  and  the 
sea  smooth,  by  sailing  over  water  where  sev- 
eral fishing  vessels  are  anchored  closely  to- 
gether, is  guilty  of  negligence  rendering  it 
liable  for  injuries  caused  by  collision  with 
one  of  the  vessels  at  anchor,  where  the  mas- 
ter took  no  extra  precautions  in  sailing,  but 
was  asleep  in  his  cabin  at  the  time  of  such 
collision.  Conwell  r.  The  Relissce,  7  Can. 
Eich.  181. 

17.  Those  matters  with  respect  to  wbich  caie 
should  be  taken  are  as  follows;  The  strength 
of  hawsers  (The  Echo,  7  Ben.  (U.  S.)  70,  8 
Fed.  Cas.  No.  4,263 ;  The  A.  R.  Wetmore,  5 
Ben.  (U.  S.)  147,  2  Fed.  Cas.  No.  569]  ;  the 
proper  length  of  the  hawser  (The  Jessie  Rus- 
sell, 6  Fed.  639)  ;  the  part  of  the  boat  which 
is  towed  foremost  (The  Edmund  Levy,  8  Ben, 
(U.  S.)  144,  8  Fed.  Cas.  No.  4.288)  ;  and  the 
arrangement  of  the  boats  when  there  are  sev- 
eral (The  Daniel  Drew,  13  Blatchf.  (U,  S.) 
623,  6  Fed.  Cas.  No.  3,565)  so  that  they  will 
not  injure  each  other  or  obstruct  the  view  of 
the  steersman  or  obscure  the  lights  and  the 
man<Euvers  of  the  tugboat  (The  Gorgas,  10 
Ben.  (U.  S.)  541,  10  Fed,  Cas,  No.  5,023). 

Great  care  is  tequlied  in  easting  off  tow 
(The  Brig  Jas.  Gray  f.  The  Ship  John  Fraser, 
21  How.  (U.  S.)  184,  16  L.  ed.  100),  in  mov- 
ing a  vessel  from  a  pier  (The  Ben  Hooley,  6 
Fed.  318),  and  in  drawing  out  an  outride 
barge  from  a  fleet  moored  at  a  dock  so  that 
the  other  boats  do  not  break  adrift  (Amer- 
ican  Dredging  Co.  v.  The  Reiiowin,  1  Fed. 
Cas.  No.  299,  26  Int.  Rev.  Rec.  38,  37  Leg. 
Int.   (Pa.)   62).  ■ 

It  haa  been  held  to  be  negligence,  in  a  case 
where  the  bridge  obstructed  the  view  from  the 
pilot-house  of  the  tug,  to  have  an  incompe- 
tent man  on  the  bridge  to  give  directions  to 
the  pilot  of  the  tug  ( The  Drew,  2h  Fed.  457 ) , 
to  allow  the  colored  lights  of  the  tug  to  be 
obscured  by  the  tow  (Briggs  v.  Day,  21  Fed. 
727 ;  Marshall  v.  The  Conroy,  5  Hughes  (U.  S.) 
143,  2  Fed.  786),  to  damage  the  boats  in  tow 
by  running  them  againat  some  spiles  to  aasiat 
[II.  A.  8.  a] 
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18  excusable.^'    At  such 
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time  the  highest  possible  degree  of  skill  ia  not  required. 


in  turning  (The  STraciue,  18  Fed.  828),  or 
bj  getting  the  boats  aground  (The  David 
Morris,   Brown  Adm.   273,    7    Fed.   Caa,   No, 

3,see}. 

18.  The  Ludvig  Holberg,  167  U.  8.  60,  10 
S.  Ct.  477,  39  L.  ed.  620;  The  City  of  New 

York,  147  U.  S.  72,  13  S.  Ct.  211, "37  L.  ed. 
84;  The  Blue  Jacket,  144  U.  S.  371.  12  S.  Ct. 
711,  36  L.  ed.  469;  The  Nacoochee,  137  U.  S. 
330,  11  S.  Ct.  122,  34  L.  ed.  637;  The  Ma^ie 
J.  Smith,  123  U.  8.  340,  8  8.  Ct.  158,  31  L.  ed. 
175;  The  Schooner  Sarah  Watson  v.  The 
Steamer  Sea  Qull,  23  Wall.  tU.  S.)  165,  23 
L.  ed.  00;  Th^  Schooner  Marj  H.  Banks  e. 
The  Steamer  Falcon,  10  Wall.  (U.  S.)  75, 
22  L.  ed.  98;  The  Steamship  Favorita  m. 
Brooklyn  Union  Ferry  Co.,  18  Wall.  (I).  S.) 
698,  21  L.  ed.  856:  The  Steamer  Lucille  t?. 
Bespaas,  15  Wall.  (U.  S.)  676.  21  L.  ed.  247; 
The  Steaniahip  Telegraph  c.  Gordon,  14  Walt. 

(U.  S.)  2.)3,  20  L.  ed.  807;  Fincke  e.  The 
Bteamboat  Fairbanks,  9  Wall.  (U.  S.)  420, 
10  L.  ed.  70S ;  Liverpool,  etc.,  Steamship  Co. 
r.  Simmons,  9  WalL  (U.  8.)  634,  19  L.  ed. 
751;  The  Steamboat  Carroll  c.  Green,  8  Wall. 
(U.  8.)  302,  19  L.  ed.  392;  Brown  v.  Slanaon, 
7  Wall.  (U.  S.)  658.  19  L.  ed.  157;  The  Pro- 
peller Hypodame  t-.  Cbapin,  6  Wall.  (U.  S.) 
216,  IB  L.  ed.  704;  The  Zouave,  Brown  Adoi. 
110,  30  Fed.  Cas.  No.  18,221;  The  Bayonne, 
110  Fed.  402;  The  Havana,  54  Fed.  411;  The 
Cadiz,    20    Fed.    157;    The    Clytie,    10    Ben. 

(U.  S.)  588.  5  Fed.  Cas.  No.  2,013,  14  Am. 
L.  Rev.  85,  25  Int.  Rev.  Hec.  335;  The  Chesa- 
peake, 1  Ben.  (U.  S.)  23,  5  Fed.  Cas.  No. 
2,642;  The  Colorado,  Brown  Adm.  393,  6  Fed. 
Cas.  No.  3.028;  Cbapin  P.  The  Hattie  Ross, 
6  Fed,  Cas.  No.  2.598;  The  Ship  Marpesia  c. 
The  Barque  America,  L.  R.  4  P.  C.  212,  1 
Aspin.  281,  28  L.  T.  Rep.  N.  S.  338,  8  Moore 
P.  C.  N.  S.  468,  17  Eng.  Reprint  387;  The 
Screw  Steamship  Jesmond  o.  The  Screw 
SUamship  Earl  of  Elgin,  L.  R.  4  P.  C.  1,  1 
Aapin.  150,  25  L.  T.  Rep.  N.  S.  514,  8  Moore 
P.  C.  N.  S.  179,  17  Eng.  Reprint  280;  Inman 
V.  Reck.  L.  R.  2  P.  C.  25,  37  L.  J,  Adm.  25; 
The  Slaters,  3  Aspin.  122,  40  L.  J.  Adm.  39, 
34  U  T.  Rep.  N.  S.  338,  1  P.  D.  117.  24  Wkly. 
Rep.  412;  Vennall  p.  Gamer,  1  Cr.  4  M.  21, 
3  Tyrw.  86. 

See   10  Cent.   Dig.   tit.   "  Collision,"   |  225 

As  to  the  Anilogona  principle  at  common 
Uw  see  Clayards  v.  Dethick,  12  Q.  B.  439. 
64  E.  C.  L.  430;  Jones  c.  Boyce,  1  Stark.  493, 
18  Rev.  Rep.  812,  2  E.  C.  L.  189. 

For  a  diBcnuion  of  the  wladcm  of  the  role 
■ee  1  Parsons  Shipp.  k,  Adm.  \  681. 

The  explanation  of  the  rule  is  eaid  to  be  in 
the  consideration  that  the  important  question 
in  such  cases  is,  which  vessel  is  in  fault  for 
bringing  the  two  into  such  proximity,  rather 
than  the  inquiry  as  to  the  prudence  of  the 
man<EUvers  hastily  planned  and  executed  or 
attempted  after  the  peril  has  become  immi- 
nent (The  Favorite,  10  Biss.  (U.  S.)  036,  0 
Fed.  709) ;  and  on  the  further  ground  tiiat, 
[II.  A.  8,  a] 
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another  she  c 
latter  any  act  v 


when  the  collision  haa  become  so  imminent 
by  the  fault  of  one  vessel  that  it  cannot  be 
avoided  save  by  the  exercise  of  extraordinary 
skill  or  nerve  on  the  part  of  the  other,  it 
would  in  BUiA  a  case  be  a  harsher  rule  to 
hold  the  second  vessel  responsible  for  a  fail- 
ure  on  her  part  to  rise  to  meet  the  emergency 
of  the  occasion  than  to  hold  in  fault  the  ves- 
sel whose  negligence  produced  the  emergency 
(Maclachlan  Shipp.  (3d  ed.)  314;  Marsden 
Coll.   (3d  ed.)  3). 

Application  of  the  role. —  Where  the  col- 
lision occurred  in  consequence  of  the  third 
mate  obeying  a  direction  given  at  the  time 
by  the  master  of  the  other  vessel  it  was  held 
that  the  latter  could  not  sustain  his  claim. 
The  Huntress,  2  Sprague  (U.  S.)  61,  12  Fed. 
Cas.  No.  6,913.  The  same  principle  has  been 
applied  where  the  latter  vessel,  in  obeying 
the  hail  of  the  former,  complied  vith  the 
regulations  applicable  under  the  circum- 
stances or  with  the  rules  of  the  j^neral  mari- 
time law.  As  in  the  case  of  The  Carolus,  3 
Hagg.  Adm.  343  note,  in  which  a  ship  close- 
hauled  on  the  atnrboard  tack  hailed  another 
clnse-hauled  on  the  port  tack  to  keep  her  lull, 
the  latter  did  so  and  a  collision  occurred. 
The  first  ship  was  held  in  fault.  Upon  the 
samc^  principle  if  a  ship  by  carrying  wrong 
by  navigating  in  an  improper  or 
er  misleads  or  embarrasses 
lot  attribute  as  a  fault  to  the 
^hich  was  the  probable  result 
of  her  own  negligence.  The  Elizabeth  Jones, 
112  U.  S.  514.  5  S.  Ct.  408,  28  1^  ed.  812; 
Goslee  r.  Shut*,  18  How.  (U.  S.)  463,  15 
L.  ed.  462;  The  Jupiter,  1  Ben.  (U.  S.)  536, 
14  Fed.  Cos.  No.  7,585;  The  John  Mitchell, 
12  Fed.  511;  The  America,  4  Fed.  337;  The 
Belle,  1  Ben.  (U.  S.)  317,  3  Fed.  Cas.  No. 
1,260,  0  Leg.  4  Ins.  Rep.  276;  The  F.  W. 
Gifford,  7  Biss.  (U.  S.)  249,  9  Fed.  Cas. 
No.  6,166,  0  Chic.  Leg.  N.  9;  Reed  r.  The 
New  Haven,  20  Fed.  Cas.  No.  11,640.  18  How. 
Pr.  ( N.  V. )  482 ;  Hinckley  p.  The  Northum- 
berland, 12  Fed.  Cas.  No.  6,511,  16  Hunt. 
Mer.  Mag.  380;  The  Mary  Hounaell,  4  Aspin. 
101,  43  L.  J.  Adm.  54,  40  L.  T.  Rep.  N.  S. 
368,  4  P.  D.  204;  The  Rob  Roy,  3  W.  Rob. 
190.  The  doctrine  under  which  errors  in  ex- 
(rants  are  excused  seems  to  have  been  b«sed 
upon  these  considerations,  although  it  has 
been  extended  to  include  cases  where  the 
cause  of  the  sudden  peril  has  not  been  the 
fault  of  the  other  vessel  but  extraneous  cir- 
cumstances, for  which  neither  ship  won  to 
blame.  The  Ship  Marpeaia  v.  The  Barque 
America,  L.  R.  4  P.  C.  212,  1  Aspin.  261,  26 
L.  T.  Rep.  N.  S.  338,  8  Moore  P.  C.  N.  S. 
468,  17  Eng.  Reprint  387  (in  this  c&se  n. 
sailing  ship  sighted  another  in  a  thick  foj; 
within  a  minute  of  the  collision  and  in  the 
hurry  of  the  moment  neglected  to  haul  aft 
the  head-sheets  and  let  go  the  lee  bracefl  to  aa- 
sist  her  head  in  payingoff  and  she  was  held 
not  in  fault  therefor) ;  The  SUte  of  Alabama, 
17  Fed.  847   (in  this  case 
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but  oqIj  Ench  c&Tition  and  skUl  as  everyone  would  be  expected  to  exercise  vlio 
took  upon  himseli  tbe  command  and  navigation  of  a  vesseL" 

b.  Cause  of  the  EmergreQcr.  If  the  imminence  of  the  peril  or  the  dangerooB 
contigaity  of  the  two  vesselB  is  occasioned  by  tho  lack  of  cantion  or  misnianaee- 
meat  of  Uie  veeael  committing  the  error  in  esetremis  ehe  will  be  held  responBiule 
for  it" 

e.  Errors  Excusable.  In  the  United  States"  infnngementa  of  the  statutory 
Illations  if  committed  under  circumstances  of  sudden  and  extraordinary  peril^ 
ire  r^arded  in  the  same  light  as  breaches  of  any  rule  of  the  maritime  law. 


der  to  chanf^  the  helm  owing  to  the  lookout's 
miaUicing  a  main  tTyaail  of  a.n  approaching 
vBsel  for  the  head-wils  when  she  waa  flrat 
dinilr  seen  tbroixgh  the  fog,  the  mistake  be- 
inRrorrected  as  soon  as-it  could  be  perceived, 
was  held  to  be  eiciwablei.  In  The  Columbus, 
Abb.  Adm.  384,  6  Fed.  Cae.  No.  3,043.  a  ferry- 
but.  on  account  of  her  lownesi  tu  the  water 
uid  the  condition  of  the  tide,  was  unable  to 
see  a  steamboat  coming  down  the  river  just 
u  she  waa  leaving  her  slip,  the  view  being 
obetmcted  by  the  piers  and  also  b^  an  intcr- 
Tcning  vessel  in  the  stream.  Here,  in  the 
moment  when  the  collision  was  inevitable, 
tbc  ferrj-boat  made  a  wrong  mancEuvcr.  This 
wu  held  not  to  be  a  fault.  In  The  Steamship 
7»rorita  v.  Brooklyn  Union  Ferry  Co.,  18 
Wsli.  [U.  S.)  5B8,  21  L.  ed.  856,  the  Man- 
hssset,  after  coming  out  of  her  slip,  suddenly 
lighted  the  Favorita  coming  up  the  river, 
h(r  view  having  been  previously  obstructed 
bj-  other  vessels.  In  the  moment  of  sudden 
dan^r  she  reversed  full  speed,  but  this  was 
held  not  to  be  a  fault.  And  see  Tbe  Oregon, 
158  1:.  S.  188,  15  8.  Ct.  804,  39  L.  ed.  943; 
The  Bloe  Jacket,  144  U.  S.  371,  12  S.  Ct. 
7!!.  38  L.  ed.  469;  The  Chalmette,  B3  Fed. 
MO. 

19.  Haldennan  f.  Beckwith,  4  McLew 
(U.  S.)  288.  11  Fed.  Cas.  No.  5,907. 

20.  The  Elirabeth  Jones,  112  U.  S.  514,  6 
S.  Ct  468,  28  L.  ed.  812;  Peters  c.  The 
Schooner  Dexter,  23  Wall.  ^U.  S.)  80,  23 
L.  ed.  84 ;  The  Steamboat  Joseph  Johnson  v. 
WfCord,  9  Wall.  (U.  S.)  146,  19  L.  ed.  810; 
The  Steamer  C.  Vanderbilt  p.  McKibbon,  6 
Will.  (U,  S.)  225,  18  L.  ed.  823;  Whitridgo 
r.  Dill,  23  How.  (U.  S.)  448,  IC  L.  ed.  581 
(Khere  the  close  proximity  of  the  second  of 
Ibe  two  vesaels  and  the  resulting  confusion 
*is  owing  to  the  same  cause)  :  The  Excelsior, 
IZ  Fed.  195;  The  David  Morris,  Brown  Adm. 
!T3.  7  Fed.  Caa.  No.  3,696  (where  the  lug- 
tot  with  a  long  tow  brought  the  emergency 
OD  berself  by  attempting  to  pass  a  raft  just 
u  ebe  was  entering  a  narrow  channel); 
Wskefleld  r.  The  Governor,  1  Cliff.  (U.  S.) 
n,  28  Fed.  Caa.  No.  17,049 ;  Haney  v.  The 
l«uisiftna,  Taney  (U.  S.)  602,  11  Fed.  Cas. 
Ka.  S,021  (where  the  fact  that  the  schooner 
did  not  see  the  steamer  until  she  was  within 
out  hundred  and  fifty  yards  was  owing  to  the 
■Hiooner's  having  an  incflicieiit  lookout)  ; 
Ihe  Bjwell  Castle,  4  Aapin.  207.  41  L.  T. 
Rfp.  V.  S.  747.  4  P.  D.  219,  28  Wkly.  Rep. 
293;  The  Elinbeth  Jenkins,  5  Davies  514. 

21.  Fm  the  Engllali  rule  in  such  caaes  see 
The  SloomTaftrt  Moatschappy  Nederland  v. 


Fenhuular,  etc..  Steam  Nav.  Co.,  6  App.  Gas. 
876,  4  Aspin.  687,  52  L.  J.  Adm.  1,  42  L.  T. 
Rep.  N.  S.  810,  29  Wkly.  Rep.  173;  The  Mem- 
non,  6  Aspin.  317,  59  L.  T.  Rep.  N.  S.  291,  62 
L.  T.  Rep.  N.  S.  84;  Marsden  Coll.  (3d  ed.) 
47. 

22.  The  question  of  whether  a  mistake  is 
to  be  excused  oe  an  error  in  eifremtt  has 
moat  frequently  arisen  in  thoss  casea  in 
which  it  waa  the  duty  of  one  vessel  to  give 
way  and  of  the  other  to  keep  her  course,  and 
in  which  the  former,  although  clearly  at 
fault,  has  Bbught  to  hold  the  other  to  blame 
for  a  wrong  manmuver  made  at  the  laat  mo- 
ment before  they  came'  together.  See  cases 
cited  in/ra,  this  note. 

Between  two  sailiuE  veueli.—  In  Vennall 
V.  Garner,  1  Cr.  &  M.  21,  3  Tyrw.  85,  the 
plaintiff's  ship  sailing  close-hauled  contended 
that  although  she  did  not  give  way  the  other 
might  have  avoided  the  accident  by  altering 
her  helm  ot  the  right  moment;  but  tho  lat- 
ter, it  was  held,  was  not  in  fault  for  not  do- 
ing ao.  In  The  Austrian  Ship  Maria,  Holt 
Adm.  106,  the  bark  Guiseppe  Accame  on 
th«  starboard  tack  and  the  filaria  on  the  port 
tack  were  sailing  on  intersecting  courses, 
and  the  former  shouted  to  the  latter  to  keep 
away  and  also  sounded  a  horn,  but  seeing 
that  the  Maria  did  not  obey  tbe  hail,  as 
the  danger  waa  imminent,  the  Guiseppe  Ac- 
came  ordered  her  helm  down  juat  two  min- 
utes before  tbe  collision.  The  Maria  waa 
held  solely  in  fault.  In  The  Vessel  Byfoged 
Christensen  v.  The  Vessel  William  Frederick, 
4  App.  Cas.  869,  4  Aspin.  201,  41  L.  T.  Rep. 
N.  S.  535,  28  Wkly.  Rep,  233,  a  vessel  with 
the  wind  a  few  points  freer  than  the  other 
did  not  fulfil  her  duty  in  keeping  away  and 
the  other  boat  luffed  at  the  last  moment. 
Tho  latter  was  held  not  to  be  in  fault.  In 
Brown  u.  Slanson,  7  Wall.  (U.  S.)  Q56,  1» 
L.  ed.  157,  a  schooner  sailing  free  met  a 
bark  close-hauled  on  tlie  port  tack ;  the 
schooner  starboarded  and  the  bark  put  her 
helm  hard  up,  and  at  the  last  moment,  see- 
ing that  the  collision  was  imminent,  star- 
boarded. The  bark  was  held  to  be  free  from 
blame  for  so  doing.  In  The  Brig  Belle,  1 
Parsons  Shipp.  L  Adm.  581  note,  a  vessel 
close-hauled  meeting  another  sailing  free 
which  changed  her  helm  at  the  laat  moment, 
as  the  latter  vessel  did  not  keep  out  of  her 
way,  was  held  not  to  be  at  fault.  In  Cha- 
pin  r.  The  Hattie  Boss,  6  Fed.  Cas.  No.  2,598, 
one  sailing  vessel  was  prevented  from  mak- 
ing out  the  course  of  the  other  approaching 
her  through  tbe  Utter's  lack  of  lights  untU 
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they  were  very  near,  and  Bceing  the  danger 
imminent  she  made  a  wrong  majiceuver.  It 
was  held  not  to  be  a  fault.  And  see  The 
Maggie  J.  Smith,  123  U.  S.  S49,  8  S.  Ct.  ISB, 
31  L.  ed.  175;  The  Mary  Augusta,  55  Fed. 
343;  The  Robert  Healey,  51  Fed.  462;  The 
Eliza  S.  Potter,  35  Fed.  220;  The  John 
Stuart,  4  Blatclif.  (U.  S.)  444,  13  Fed.  Caa. 
No.    7,427;     Bttrtlett    t>.    Williams,    Holmes 

(U.  S.)  229,  2  Fed.  CaB.  No.  1,081;  Cum- 
min^ V.  The  £mily  Johnson,  S  Fed.  Caa.  No. 
3,474. 

CoUision  between  a  aailins  vessel  and  a 
ateamer. — The  question  of  error  of  judgment 
in  a  moment  of  peril  has  frequently  arieen 
in  cases  where  a  steamer  meeting  a  sailing 
Tcsael  has  failed  to  fulfil  her  duty  of  kee})ing 
out  of  the  way  of  the  latter,  and  the  sailing 
vessel  has,  in  the  moment  when  the  collisiou 
was  impending,  altered  her  helm..  Such  ^ 
departure  from  the  rules  has  in  these  cases 
been  held  to  be  excusable.  The  Schooner 
Sarah  Watson  t>.  The  Steamer  Sea  Gull,  23 
Wall.  (U.  S.)  186,  23  L.  ed.  BO;  The 
Schooner  Mary  H.  Banks  e.  The  Steamer 
Falcon,  IB  Wall.  (U.  S.)  75,  22  L.  ed.  98; 
Fraser   r.    The   Propeller   Wenona,    19   Wall. 

(U.  S.}  41,  22  L.  ed.  62;  The  Steamer  Lu- 
cille V.  RespasB,  15  Wall.  (U.  S.)  676,  21 
L.  ed.  247 ;  Fincke  n.  The  Steamer  Fairbanks, 
9  Wall.  (U.  S.)  420,  19  L.  ed.  708;  New 
York,  etc..  Mail  Steamship  Co.  V.  Rumball, 
21  How.  (U.  B.)  372,  16  L.  ed.  144;  The  E. 
Luckenbach,  93  Fed.  841,  35  C.  C.  A.  828; 
The  George  Murray,  22  Fed.  117;  The  North- 
em  Indiana,  3  Blatchf.  (U.  S.)  92,  18  Fed. 
Gas.  No.  10,320,  16  Law  Rap.  433,  440;  The 
Sisters,  3  Aspin.  122,  45  I,.  J.  Adm.  39,  34 
L.  T.  Rep.  N.  S.  338,  1  P.  D.  117,  24  Wkly. 
Bep.  412.  Tn  The  Propeller  Ottawa  i>.  Stew- 
art, 3  Wall.  (U.  S.)  269,  18  L.  ed.  186,  a 
schooner  sighted  a  propeller's  red  light  off 
her  starboard  bow  and  the  propeller  soon  af- 
terward ported  and  crossed  the  bows  of  the 
schooner ;  the  schooner  then  ported  to  go  un- 
der the  stem  of  the  propeller.  It  was  held  that 
the  schooner  was  not  in  fault  for  this  change 
of  course,  when  all  hope  of  otherwise  avoiding 
collision  wag  gone.  And  see  Alexandre  p, 
Machan,  147  U.  S.  72,  13  S.  Ct.  211,  37  L.  ed. 
84;  The  Nacoochee,  137  U,  S.  330,  11  S.  Ct. 
122,  34  L.  ed.  687 ;  Bentley  u.  Coyne,  4  Wall. 
(U.  S.)  609,  18  L.  ed.  457;  The  Propeller 
Genesee  Chief  r.  Fitzhugh,  12  How.  (U.  S.) 
443,  13  L.  ed.  1058;  Bigelow  c.  Nickeraon,  70 
Fed.  113,  34  U.  S.  App.  261,  17  C.  C.  A.  1, 
30  L.  R.  A.  336;  The  Chatham,  52  Fed.  396, 
8  U.  S.  App.  104,  3  C.  C.  A.  161;  The  Agnes 
Manning,  44  Fed.  110;  The  Reading,  43  Fed. 
815;  The  Allianoa,  39  Fed.  478;  The  Excel- 
sior, 38  Fed.  272;  The  Renovator,  30  Fed. 
194;  The  George  Murray,  22  Fed.  IIT;  The 
SUte  of  Alabama,  17  Fed.  847;  The  John 
Mitchell,  12  Fed.  511;  The  Norwalk,  11  Fed. 
»22;  The  Famley,  1  Fed.  631;  The  WesUm 
Metropolis,  6  Blatchf.  (U.  S.)  210,  29  Fed. 
Gas.  No.  17,440. 
Steameis  meeting.— In  The  Nor,  2  Aspin. 
[11.  A.  4] 


264,  30  L.  T,  Rep.  N.  S.  576,  22  Wkly.  Rep. 
30,  the  steamer  Asturias  starboarded  instead 
of  porting  as  she  should  have  done  and  this 
put  the  Nor  in  a  dilemma,  in  which  she, 
thinking  that  even  then  the  Asturias  would 
port,  ported  her  helm  and  also  stopped  and 
reversed.  The  Nor  wa«  held  not  ia  fault. 
In  The  Bywell  Castle,  4  Aspin.  207,  41  L.  T, 
Rep.  K.  S.  747,  4  P.  D.  219,  28  Wkly.  Rep. 
293,  after  the  Princess  Alice,  coming  up  the 
Thames,  had  starboarded  across  the  bows  of 
the  Bywell  Castle  showing  her  green  light, 
the  Bywell  Castle  in  the  agony  of  the  mament 
hard-aported  into  it  and  was  held  not  to 
blame.     And  see  The.Eutaw,  14  Fed.  479. 

EiTDT  in  not  atonping  engines.—  In  The 
Screw  Steamship  Jesmond  v.  The  Screw 
Steamship  Earl  of  Elgin,  L.  R.  4  P.  C.  1,  1 
Aspin.  150,  25  L.  T.  Rep.  N.  S.  614,  8  Moore 
P.  C.  N.  8.  179,  17  Eng.  Reprint  280,  two 
steamers  were  approaching  nearly  end  on. 
the  Jesmond  ported  slightly  and  the  Earl  <A 
Elgin  starboarded;  neither  slowed.  It  was 
held  that  the  Jesmond  was  not  bound  to 
stop  and  reverse-  at  that  moment  when  the 
reversal  of  the  engines  had  become  almost 
In  Inman  c.  Heck,  L.  R.  2  i",  C. 
37  L.  J.  Adm.  25,  the  steamer  City  of 
Antwerp  and  the  ship  Friedricb  were  ap- 
proaching end  on,  and  the  steamer  ported 
bringing  her  head  around  six  points  and  the 
ship  starboarded  five  points.  The  ship  was 
held  solely  to  blame  and  the  steamer  not  in 
fault  for  not  stopping  and  reversing.  In  The 
Chesapeake,  1  Ben.  (U.  S.)  23.  5  Fed.  Caa. 
No.  2,842,  the  starting  of  the  wheels  of  the 
ferry-boat  at  the  last  moment  when  the  dan- 
ger of  collision  with  the  propeller  was  im- 
minent was  held  not  to  be  a  fault.  In  The 
Osceola,  33  Fed.  719,  the  tug  Belle  in  turn- 
ing to  go  down  the  river  ran  into  a  boat  in 
tow  with  some  others  of  the  tug  Osceola, 
which  vessel  was  holding  her  tow  up  against 
the  tide  by  keeping  her  engines  going.  She 
was  held  not  to  be  at  fault  for  not  stopping 
her  engines  and  letting  her  tow  drift  baek 
with  the  tide,  the  time  for  exercise  of  judg- 
ment being  brief  and  the  peril  having  been 
produced  by  the  fault  of  the  other. 

Failing  to  let  go  anchor.— In  The  Eli/Ji- 
beth,  3  Mar.  L.  Cas.  345,  22  L.  T.  Rep.  K.  S. 
74,  a  steamship  passed  a  schooner  coming  up 
the  Thames  and  took  the  ground  three  hun- 
dred yards  ahead  of  her.  The  schooner  was 
not  held  to  blame  for  not  letting  go  her  an- 
chor at  the  last  moment.  In  The  G.  M. 
Palmer,  2  Aspin.  94,  29  L.  T.  Rep.  N.  S.  120, 
21  Wkly.  Rep.  702,  a  steamship  rounding  to 
in  Gravesend  reach  came  suddenly  upon  an- 
other ves&el  anchored  without  a  riding  light, 
and  the  engines  were  stopped  and  reversed 
hut  she  was  held  not  to  blame  for  not  having 
let  go  her  anchor. 

Change  of  helm  at  the  laat  moment  to  ease 
the  blow. —  It  seems  that  the  admiralty  rula 
with  respect  to  errors  of  judgment  in  mo- 
ments of  peril  was  not  adopted  alt  at  once. 
A  distinction  was  drawn  at  one  time  between 
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and  the  vessel  be  U  aseiBting,  if  it  be  caused  by  Iiis  own  negligence  ;  but  encli  neg- 
ligence is  re^rded  less  severely  than  in  other  cases.** 

5.  CoMnuBtnoRY  KiGUGENCE  —  a.  Common-Law  Bule  of  Liability  Stated.  In 
cases  of  a  disaster  arising  from  the  inntual  negligence  of  two  parties  tlie  party  who 
last  has  a  clear  opportunity  **  of  avoiding  the  accident,  notwitlistanding  the  neg- 
ligence of  hia  opponent,  is  considered  solely  responsible  for  it.* 


tbe  class  of  cases  referred  to  aboTe  and  those 
in  which  the  change  of  helm  was  done  wisely 
for  the  purpose  of  easing  tbe  blow,  which 
hftd  become  inevitable.  The  Clyde,  2  Spinks 
£7.  In  this  latter  class  of  cases  the  act  is 
more  clearly  justifiable  than  in  the  former, 
as  for  example  The  Joseph  Somes,  Swabey 
IBS,  in  which  tlie  helm  of  one  vessel 
las  starboarded  in  order  to  ease  the  blow 
of  an  inevitable  collision  with  a  vessel  cross- 
ing her  course.  In  The  James  Dunn  v.  The 
Tjrian,  Holt  Adm.  109,  the  schooner  was 
thrown  up  in  the  wind  when  the  collision 
was  inevitable  and  was  eicuscd  for  so  doing. 
See  also  Tbe  Benedetto  c.  The  Calypso,  Holt 
Adm.  117.  The  Steamboat  Carroll  v.  Qreen, 
S  Wall.  (U.  S.)  302,  19  L.  ed.  392,  was  the 
case  of  a  schooner  starboarding  at  the  last 
moment  to  ease  the  blow.  In  Liverpool,  etc., 
SteatDship  Co.  r.  Simmons,  9  Wall.  (U.  S.) 
434,  19  L.  ed.  751,  a  schooner  was  held  not 
10  be  in  fault  for  luffing  and  then  afterward 
keeping  off  when  a  steamer  was  seen  sud- 
denly bearing  down  upon  her.  In  The  Eliza 
S.  Potter,  31  Fed.  687,  it  was  held  a  proper 
manceuver  for  the  schooner  to  starboard  and 
let  her  main-sheet  run  at  the  last  moment 
to  receive  a  glancing  blow  from  another 
Bchooner  which  had  failed  to  give  way  and 
vith  whom  the  collision  was  inevitable. 

Failnie  to  exendse  core  after  the  collislan. 
—  In  The  Elizabeth,  2  Mar,  L.  Cas.  238,  it 
TBS  held  that  the  bark,  after  she  had  been 
run  into  by  fault  of  the  steamer  Lotus,  was 
not  to  be  blamed  because  her  crew  did  not 
in  the  peril  of  the  moment  do  all  that  they 
ought,  and  the  damage  was  increased  there- 
by. And  see  The  Pangussett,  9  Fed.  109. 
CDiitra,  The  Transfer  No.  8,  88  Fed.  551. 

23.  Whether  a  vessel  is  liable  for  damage 
done  by  B  collision  with  another  for  whom 
shp  was  in  the  act  of  performing  a  salvage 
service  is  more  properly  a  question  of  what 
ronstitutes  such  negligence  in  a  salvor  as 
vill  operate  as  a  set-off  against  a  claim  for 
salvage  award,  and  is  governed  by  the  prin- 
ciples applied  in  other  salvage  cases,  in 
which  acts  of  negligence  or  errors  in  judg- 
mmt  have  been  committed  by  tbe  salvor, 
n-hile  in  the  act  of  rendering  salvage  serv- 
ices, and  the  property  to  be  saved  has  been 
lost,  damaged,  or  lessened  in  value  thereby. 
Marsden  Coll.  (3d  ed.)  13.  In  The  C.  S. 
Butler,  L.  H.  4  A.  4  K  178,  43  L.  J.  Adm. 
17.  30  L.  T.  Rep.  N.  8.  47S,  22  Wkly.  Rep. 
769,  a  steamer  rendering  salvage  servicea  to 
a  Iwrk  in  answer  to  signals  of  distress  negli- 
gently ran  into  her.  It  was  held  that  each 
fould  recover  against  the  other,  one  for  aal- 
TiRe  and  the  other  for  damage  by  collision. 
In  The  Thetis,  L.  R.  2  A.  4  E.  305,  38  L.  J. 
Adm.  12,   22  L.  T.  Rep.   N.   S.   276,  3  Uar. 


L.  Cas.  357,  The  Thetis  fell  in  with  the 
steamer  Sardin  disabled,  and  while  endeavor- 
ing to  tow  the  Sardis  the  latter  was  sunk 
in  a  collision  caused  by  the  fault  of  the 
Thetis,  and  the  Thetis  was  held  liable  for  it. 
A  salvor  can  recover  from  tbe  one  she  is  as- 
sisting if  a  collision  results  from  the  negli- 
gence of  the  latter  vessel.  Mud  Hopper  No. 
4,  4  Aspin.  403,  40  L.  T.  Sep.  N.  S.  462.  In 
Stevens  v.  The  S.  W.  Downs,  Newb.  Adm. 
468,  23  Fed.  Cas.  No.  13,411,  the  injuries 
complained  of  were  the  result  of  unavoidable 
accident  attributable  to  the  confusion  at- 
tendant upon  the  rescuing  of  the  steamer 
Downs  from  the  danger  of  catching  fire  from 
a  burning  boat  which  was  drifting  down  upon 
her,  and  the  cross  libel  of  the  Downs  was 
dismissed.  In  Gilman  v.  The  Tyler,  3  Wooda 
(U.  B.)  Ill,  10  Fed.  Cas.  No.  5.448,  the  tug 
Tyler  going  to  the  assistance  of  the  Garry 
Owen,  disabled  and  adrift  on  a  dark  night 
with  a  gale  blowing,  was  carried  by  the  eddy 
against  this  boat  and  damage  resulted.  She 
was  held  not  liable  therefor,  no  negligence 
being  shown.  And  see  Workman  u.  New 
York.  83  Fed.   298. 

24.  The  word  Opportunity  is  here  used  in 
this  sense,  viz.,  that  although  the  previous 
act  of  negligence  of  A  may  have  created  a 
position  of  dnnger,  B  is  not  necessarily  liable 
for  mere  failure  to  recognize  the  existence 
of  the  perilous  situation;  but  if  he  does  in 
fact  discover  it  and  could  then  by  the  use 
of  ordinary  care  avoid  the  casualty,  he  is 
liable  for  the  reanlt  of  a  failure  to  exercise 
such  care.  Trow  r.  Vermont  Cent.  R.  Co., 
24  Vt.  487,  58  Am.  Dec.  191;  The  Minnie, 
100  Fed.  128,  40  C.  C.  A.  312;  Wilhelmsen 
V.  Ludlow,  70  Fed.  979;  Radley  v.  London, 
etc.,  H.  Co.,  1  App.  Caa.  754,  40  L.  J.  Exch. 
573,  35  L.  T.  Rep.  N.  S.  837,  25  Wkly.  Rep. 
147;  Quart.  L.  Rev.  (1880)  507;  Marsden 
Coll.  (3d  ed.)  21.  See  also  Spaight  i:  Ted- 
castle,  0  App.  Cas.  217,  4  Aspin.  406,  44 
L.  T.  Rep.  N.  S.  689,  29  Wkly.  Rep.  761; 
The  Argo,  Swabey  482.  And  compare  Chesley 
V.  Nantucket  Beach  Steam-Boat  Co.,  ^76 
Mass.  409,  61  N.  E.  60;  The  Maliog,  110 
Fed.  227;   The  New  York,  109  Fed.  009. 

For  the  origin  of  this  rale  see  the  early 
cases  of  Butterfleld  v.  Forrester,  11  East  60; 
Davies  r.  Mann,  6  Jur.  954,  12  L.  J.  Eich. 
10,  10  M.  &.  W.  540.  In  both  of  these  cases 
the  party  held  in  fault*  was  he  whose  subse- 
quent act  or  omission,  occurring  after  the 
negligence  of  the  other,  was  the  final  cause 
of  the  disaster. 

25.  Foster  v.  Holly,  38  Ala.  70 ;  Austin  C. 
New  Jersey  Steamboat  Co.,  43  N.  Y.  76,  3 
Am.  Rep.  063;  Card  t>.  New  York,  etc.,  R. 
Co.,  60  Barb.  (N.  Y.)  39;  Kerwhaker  e. 
Cleveland,  etc.,  R.  Co.,  3  Ohio  St.  172,  62 
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b.  Distinction  Between  Common-Lav  and  Admlraltr  Rules.  Tlie  question 
whether  any  particular  act  of  negligence  caused  the  loss  is  auBwered  Bimilarl j  at 
law  and  in  aamiralty,  and  there  is  a  close  analogy  between  the  principles  applied 
in  the  coorts  of  common  law  and  admiralty  respectively,  in  deciding  what  con- 
stitatee  contributory  negligence;  but  there ia  this  diEEerence  whieli  has  to  do  witk 
the  remedy,  namely,  that  where  the  party  suing  has  been  found  guilty  of 
contributory  negligence  he  can  still  in  aamiralty  recoup  himself  as  to  a  portion 
of  his  loss,  whereas  at  common  law  he  can  recover  nothing."  Where  both  are  ia 
fault  ^  the  joint  loss  is  to  be  equally  divided,  no  matter  how  great  it  may  liavo 
been  on  the  one  side  and  bow  slight  on  the  other. 

6.  The  Admiralty  Doctrine  of  Contributory  HeKligrenee — (i)  Mutual  aitd 
ConcusRlNG  Neglioence.  Where  tlie  negligent  acts  or  omissions  took  place  at 
or  abont  the  same  time  the  toss  is  to  be  divided,^  uotwithatandin^^  that  there  may 
have  been  a  disparity  of  fault  and  irrespective  of  any  question  of  whether  or  net 
either  of  the  vessels  might  have  seen  the  error  of  the  other,  or  if  she  liad  seen  it 
might  liave  avoided  the  consequences  of  it. 

(ii)  Neouqencs  Contributory  But  Not  CojfTEMFORANEOUS.  Where  the 
error  of  one  vessel  has  exposed  her  to  tlie  dauger  of  collision  which  was  con- 
summated by  the  snbseqaent  negligence  of  the  other,  the  practice  in  the  United 
States  has  been  to  divide  the  loss."     In  England  it  has  been  held  that  the  prior 


Am.  Dec.  246;  Cayzer  v.  Carron  Co.,  9  App. 
Cas.  873,  5  Aspin.  371,  54  L.  J.  Adm.  18,  (12 
L.  T.  Rep.  N.  S.  361,  33  Wkly.  Rep.  281; 
Tuff  V.  Warman,  6  C.  B.  fi.  S.  573,  5  Jur. 
N.  S.  222,  27  L.  J.  C.  P.  322,  6  Wkly.  Rep. 
693,  M  E.  C.  L.  673.  See  aUo,  generally, 
NEOUOEncE. 

26.  The  Schooner  Catharine  v.  Dickinson, 
IT  How.  (U.  S.)  170,  J5  L.  ed.  233;  The 
David  Dowe,  10  Fed.  154;  Cayzer  v.  Carron 
Co.,  9  App.  Caa,  873.  5  Aspin.  371,  54  L.  J. 
Adiu.  18,  62  L.  T.  Kep.  N.  S.  361,  33  Wkly. 
Rep.  281;  General  Steam  Na».  Co.  v.  Tonkin, 
4  Moore  P.  C.  314,  13  Eng.  Reprint  324; 
Marsden  Colt.   (»d  ed.)   10. 

As  to  division  of  loss  eee  infra,  IV,  C. 

27.  This  has  been  adopted  by  the  highest 
courts  of  England  and  the  United  States  as  a 
fixed  rule  of  admiralty  as  inflexible  as  ia  the 
rule  of  common  law  that  contributory  negli- 
gence, even  though  it  be  very  trifling  in  degree, 
will  preclude  recovery.  The  Steamship  Penn- 
sylvania I).  Troop,  19  Wall.  (U.  S.)  125,  22 
L.  ed.  148;  The  Brig  Jaa.  Hray  v.  The  Ship 
John  Praser,  21  How.  (U.  S.)  184,  16  L.  ed. 
106;  Rogers  V.  The  Steamer  St.  Charlea,  19 
How.  (U.  S.)  108,  15  L.  ed.  583;  The 
Schooner  Catharine  v.  Diekinson,  17  How. 
(I'.  S.)  170,  15  L.  ed.  233;  Cayzer  c.  Carron 
Co,,  9  App.  Cas.  873,  6  Aspin.  371,  54  L.  J. 
Adm.  18,  52  L.  T.  Rep.  N.  S.  361,  33  Wkly. 
Rep.  281. 

There  are  some  acatteied  cases  botli  in 
England  and  in  this  country  in  which  it  was 
held  that  where  there  is  a  great  disparity  of 
fault  between  the  two  ofTcnding  ships  the 
loss  should  be  apportioned  between  them  ftc- 
cording  to  their  respective  degrees  of  culpa- 
bility. The  Victory,  68  Fed.  396,  25  U.  S. 
App.  271,  15  C.  C.  A.  400;  The  Aneriy,  68 
Fed.  794;  The  Mary  Ida,  20  Fed.  741  j  Gen- 
eral Steam  Nav.  Co.  v.  Tonkin,  4  Moore  P.  C. 
314,  13  Eng.  Reprint  324. 
[II,  A.  5.  b] 


28.  In  Lane  v.  The  A.  Denike,  3  Cliff. 
(U.  S.)  117,  14  Fed.  Cas.  No.  8.045,  a  brig 
on  the  starboard  tack  and  a  schooner  on  the 
port  tack,  both  nearly  close-hauled,  were  ap- 
proaching each  other  on  intersecting  courses. 
The  brig  was  held  in  fault  for  not  keeping' 
out  of  the  way  of  the  schooner,  and  tlia 
schooner  in  fault  for  not  porting  after  ahe 
saw  the  mistake  of  the  brig.  The  loss  waa 
divided.  Also  in  Martin  c.  Ohio  Northern 
Transp.  Co.,  12  Wall.  (U.  S.)  31,  20  L.  ed. 
251,  a  tugboat  with  a  bark  in  tow  approached. 
a  steamer  end  on,  just  as  the  steamer  passed. 
The  steamer  was  held  in  fault  for  not  at  that 
moment  putting  her  helm  hard  aport,  and  the 
damages  were  divided.  The  B.  &  C,  18  Fed. 
543,  was  the  case  of  a  collision  between  boata 
in  a  canal  where  each  was  in  fault  for  not 
understanding  the  signals  of  the  other  &nd 
for  not  stopping  or  going  slow  when  in  doubt. 

As  to  divislDn  of  loaa  see  in/ro,  TV,  C. 

The  following  bi«  inatancea  in  which  the 
loss  was  divided-.  The  City  of  Greenville,  22 
Fed.  347  (in  which  neither  of  two  steamers 
approaching  each  other  gave  a  sufficient  aig. 
nal)i  The  Captain  Miller,  33  Fed.  585  (in 
which  neither  of  them  fully  complied  with 
her  signal  to  the  other).  In  The  Uonticello, 
15  Fed.  474,  a  collision  between  a  steamer 
and  a  ferry-boat,  the  first  was  held  in  fault 
for  not  keeping  in  the  middle  of  the  river 
and  for  not  stopping  and  reversing  when  the 
risk  of  collision  became  apparent,  and  the 
second  for  starting  from  her  slip  without  any 
lookout  on  her  bows. 

29.  This  has  been  particularly  noticeable 
in  that  class  of  eases  in  which  the  previous 
negligent  act  of  a  vessel  had  exposed  her  to 
danger  of  collisioD  which  still  might  have 
been  avoided  by  ordinary  care  on  the  part  of 
the  other;  as  for  example  a  vessel  without 
proper  lights,  or  anchored  in  an  improper 
place,  or  proceeding  on  the  wrong  side  of  th* 
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negligence  of  one  party  is  immaterial,  if  by  ordinary  care  the  other  party  coald 
have  avoided  the  coUieion," 

(in)  "Whes  Error,  Altsquqh  Contributost,  la  Escvsable.  In  the  case 
of  a  wrong  manoauver  in  a  sudden  emergency  or  an  error  of  judgment  in  a 
moment  of  peril,  when  the  necessity  of  a  hnrried  decision  has  been  forced  npon 
the  infringing  vessel  by  the  fanlt  of  the  other  boat,  and  in  cases  in  which  the 


channel  is  nut  into  bj  another  going  nt  full 
Bpe«d,  too  great  for  safety,  or  proceeding 
without  efficient  lookout,  the  circumstances 
being  such  that  the  first  vessel  might,  not- 
nithatanding,  have  been  seen,  or  if  seen  might 
biTe  been  avoided  had  the  second  vessel  pro- 
ceed^ with  greater  caution,  or  had  her  look- 
ont  been  more  stert.  The  Baj  State.  Abb. 
Adm.  236,  2  Fed.  Cas.  No.  3.148.  0  N.  Y.  Leg. 
Ohs.  198  [rcBtrged  in  2  Fed.  Caa.  No.  1,150, 
11  y.  Y.  Leg.  Obs.  297].  And  see  The  Nacoo- 
diee,  137  U.  S.  330,  11  8.  a.  122,  34  L.  ed. 
BST;  The  Queen  Elizabeth.  100  Fed.  874; 
The  Maurice  B.  Grover,  79  Fed.  378;  The 
PsBsaic,  76  Fed.  460.  In  The  Isle  of  Pines, 
24  Fed.  498,  A  tugboat  with  a  tow  navigating 
a  narrow  channel  attempted  to  cross  the  bows 
of  a  schooner  and  the  schooner  kept  straight 
on,  disr^arding  the  tug's  evident  intention, 
whoi  she  might  easily  have  avoided  the  col- 
lision. Both  the  tug  and  the  schooner  were 
held  in  fault.  In  Foster  •B.  The  Miranda,  8 
UcLean  (U.  S.)  221,  Newb.  Adm.  227,  9  Fed. 
Cas.  No.  4,977,  the  bark  was  in  fault  for 
•hoving  a  white  light  instead  of  a  red  light 
while  on  the  starboard  tack,  but  the  schooner 
might  have  avoided  the  collision  had  she  had 
a  sufficient  lookout.  The  loss  was  divided. 
In  Pent!  r.  The  Gteamer  Ariadne,  13  Wall. 
lU.  S.)  476,  20  L.  ed.  642,  the  brig's  sUr- 
board  light  was  dim,  but  the  steamer  might 
have  avoided  the  collision  notwithstandug 
tliii  fault  ol  the  brig  had  her  lookout  been 
attending  to  hia  duty.  Both  vessels  were 
held  io  fault.  In  Pfister  c.  Greening,  9  Wall. 
|U.  S.)  SOB,  19  L.  ed.  741,  two  schooners  nav- 
igating the  narrow  straits  of  Mackinaw  and 
<Hie  of  them  woe  in  fault  for  having  only  a 
white  light;  but  the  other  saw  her  in  time 
and  could,  if  she  had  properly  kept  her 
eouTse,  and  not  been  grossly  negligent,  have 
avoided  the  collision,  and  the  damages  were 
divided.  In  Sogers  t.  The  Steamer  St 
Charlea,  19  How.  {U.  S.)  108,  15  L.  ed,  563, 
a  schooner  at  anchor  without  having  a  light 
properly  displayed  was  run  into  by  a  steamer 
going  at  too  great  speed  on  such  a  dark  night 
in  s  narrow  channel.  Both  were  held  in 
fault.  In  The  Brig  Jae.  Gray  p.  The  Ship 
John  Fraser,  21  How.  (U.  S.)  184,  10  L.  ed. 
106,  a  brig  was  at  anchor  with  a  lantern  with 
one  dark  side,  and  a  tug  east  off  her  tow 
without  stopping  to  see  whether  there  was 
anything  in  the  way  and  the  tow  came  into 
eolliaion  with  the  brig.  The  loss  was  divided. 
In  Swift  F.  Brownell,  Holmes  (U.  S.)  467, 
23  Fed,  Cas.  No.  13,695,  a  collision  between 
two  whaling  ships,  one  was  sailing  close- 
hauled  on  the  starboard  tack,  the  other  was 
on  the  port  tack.  The  flrrt  waa  without 
propet  lights,  bnt  the  second  might  have  seen 


her  and  avoided  the  collision.  Both  wera 
held  in  fault.  In  The  Alabama,  4  Woods 
(U,  8,}  48,  10  Fed.  394,  the  sloop  was  in 
fault  for  not  having  proper  lights,  but  the 
steamship  might  nevertheless  have  avoided 
the  collision,  as  she  sighted  the  sloop  two 
miles  ofT,  The  damages  were  divided.  In 
The  Pennsylvania,  12  Fed.  914,  the  failure  of 
the  schooner  to  show  a  lighted  torch  and  the 
excessive  speed  of  the  steamship  in  a  fog  were 
both  held  to  be  contributing  causes  of  the  col- 
lision. The  loss  waa  divided.  In  The  Her- 
cules, 17  Fed.  60S,  the  schooner  was  in  fault 
for  not  showing  a  lighted  torch;  but  the 
night  being  clear  and  her  side-lights  burning 
she  might  have  been  avoided  by  the  steamer 
with  proper  care.  Both  were  held  in  fault. 
In  Qnxn  P.  The  Helen,  6  Hughes  {U.  B.)   Il«, 

I  Fed.  916,  one  vessel  was  anchored  in  an  Im- 
proper place,  but  the  court  said  that  it  was 
satisfied  that  if  the  steamer  had  been  pro- 
ceeding at  a  slower  speed  the  damage  must 
have  been  trifling.  The  damages  were  di- 
vided. 

As  applylBg  the  rale  of  the  text  see  also 
the  following  cases: 

Alabama, —  Steamboat  Farmer  c.  McCraw, 
26  Ala.  189,  62  Am.  Dec.  71S. 

Delaware, —  Cummins  o.  Spniance,  4  Harr. 
(Del.)    318, 

Illinoit. —  Moore  v.  Moss,  14  III,  106,  col- 
lision between  steamboats  on  a  river. 

Louimona. —  Carlisle  f.  Holton,  3  La.  Ann. 
48.  48  Am.  Dec.  440. 

nnited  Stale*. —  Martin  t>.  Ohio  Northern 
Tr»nsp.  Co.,  12  Wall,  {U.  B.)  31,  20  L.  ed. 
251;  The  Mary  Ida,  20  Fed.  741;  The  Peg- 
asus, 19  Fed,  46;  The  Warren,  18  Fed.  SiVfl; 
The  Santiago  de  Cuba,  ID  Blatchf.  (U,  8.) 
444,  21  Fed.  Gas.  No,  12,333;  Western  Ins. 
Co,  p.  The  Goody  Friends.  1  Bond  (U.  S.) 
459,  29  Fed.  Caa.  No.  17,436;  The  Scioto.  2 
Ware   (U.  S.)   360,  21  Fed.  Cas,  No.  12,509, 

II  Law.  Rep.  18.  5  N.  Y.  Leg.  Obs.  442. 
See  10  Cent.  Dig,  lit.  "Collision,"  |  296. 
Aa  to  dividon  of  loia  see  infra.  TV,  G. 
The  burden  of  proof  is  upon  the  vessel  that 

seeks  to  exempt  herself  from  the  consequences 
of  a  previous  fault.  Tha  Nereus,  23  Fed. 
448;    and  infra,  IV,  F,  I. 

30.  Marsden  Coil.  (3d  ed,)  22. 

The  English  rule  conforms  to  the  doctrine 
of  the  common  lav  under  which  it  has  been 
iield  that  the  fault  of  the  first  vessel  in  fail- 
ing to  exhibit  proper  lights  or  to  take  the 
proper  side  of  a  channel  will  relieve  from 
liability  one  who  n^llgently  runs  into  such 
a  vessel  before  he  sees  it.  Still  it  will  not 
be  a  defense  to  one  who,  having  timely  wnm< 
ing  g!  the  danger  of  collision,  fails  to  use 
proper  care  to  avoid  it.  Pollock  Torts  374. 
[II,  A,  6,  e,  (m)] 


,  Google 


314    [7  Cye.] 


COLLISION 


breach  of  a  regnlatioQ  was  the  only  step  which  offered  a  chance  of  Bafety,  or  in 
which  the  collision  was  in  fact  inevitable  before  the  infringement  took  place,  ao 
act  of  negligence,  although  contributing  to  the  disaster,  if  committed  under  tiiese 
circumstances,  will  be  excusable.*^  But  the  fact  that  the  danger  is  imminent  will 
not  be  an  excuse  to  a  vessel  for  her  error  contributing  to  the  coUiBion,  when  the 
necessity  for  the  sudden  determination  was  the  result  of  her  own  fault.^ 

(iv)  Proximate  aai>  Remote  Cause.  The  proximate  cause  as  delined  at 
common  law  ^  is  that  cause  which  in  a  natural,  continuous  sequence,  unbroken 
by  any  new  intervening  cause,  produces  the  event,  and  without  which  the  event 
would  not  have  occurred.  In  cases  of  collision  **  an  act  of  negligence  ia  held  to 
be  the  proximate  cause  of  a  disaster  under  circumstances  where  an  intervening 
cause  has  contributed  to  produce  the  result,  provided  such  new  cause  was  not 
itself  an  act  of  negligence. 

B.  Inevitable  Accident.^  An  inevitable  accident  is  one  happening  under 
such  circumstances  that  nothing  could  have  been  done  to  avoid  it  or  that  nothing 


31.  See  «upra,  II,  A,  3;  and  infra,  II,  C.  In 
The  Virgo,  7  Ben.  (U.  S.)  495,  28  Fed.  Caa. 
No,  10,975,  a  schooner  on  the  Btar)>oa.rd  tack 
came  up  in  the  wind  showing  her  red  light 
to  an  approaching  steamer,  then  filled  awaj 
Bhowing   her   green   light.      "" 


I  the  ateamer'i 
Here  the  court  held  that,  although 
it  might  have  been  jlossible  for  the  steamer 
to  have  avoided  the  schooner  by  starboard- 
ing, it  WHS  an  error  of  judgment  in  a  deter- 
mination which  was  forced  upon  her  by  the 
fault  of  the  schooner,  and  the  libel  against 
the  steamer  was  dismissed.  And  see  The  Bay 
State,  Abb.  Adm.  235,  2  Fed.  Cas.  No.  1,148, 
6  N.  Y.  Leg.  Obs.  198  [reversed  in  2  Fed. 
Cas.  No.   1.150,   II  N.  y.  Leg.  Obs.  297]. 

See  10  Cent.  Dig.  tit.  "  Collision,"  |   18. 

S3.  In  Peters  f.  The  Schooner  Dexter,  23 
Wall.  (U.  S.)  89,  23  L.  ed.  84,  two  schooners 
were  approaching  end  on.  One  ported  and 
the  other  kept  her  course  until  the  danger 
was  imminent  and  then  starboarded  by  a  mis- 
take, which  latter  manieuver  produced  the 
collision.  Here  it  waa  held  that  the  second 
schooner  was  in  fault,  and  the  fact  that  the 
danger  was  imminent  was  no  excuse  for  the 
miatake,  si  nee  the  necessity  of  a  hurried  de- 
cision had  been  broi^ht  about  by  her  own 
lack  of  care. 

83.   See,  generally,  NEOLiaEiiCE. 

3^  Marsden  Coll.  [3d  ed.)  16.  In  Green- 
land p.  Chaplin,  6  Exch.  243,  19  L.  J.  Exch. 
2S3,  a  passenger  was  injured  by  the  Tessel's 
anchor  being  caused  to  fall  upon  him  by  a 
collision  with  another  vessel,  for  which  such 
other  vessel  was  solely  in  fault.  It  having 
been  found  as  facts  that  there  was  no  negli- 
gence in  stowing  the  anchor  and  that  the 
plaintifT  was  not  at  fault  for  being  in  that 
part  of  the  ship  where  it  was  stowed,  it  was 
held  that  there  was  no  intervening  act  of  n^- 
ligence,  and  the  vessel  in  fault  for  the  col- 
lision was  held  solely  liable  for  the  damage. 
In  Mills  t>.  The  Nathaniel  Holmes,  1  Bond 
(U.  S.)  .352.  17  Fed.  Cas.  No.  S,6I3,  the  Cuba 
was  moored  alongside  a  wharf-boat  and  inside 
a  barge.  The  steamer  in  attempting  to  giake 
her  landing  came  against  the  barge  with  Tio- 
[II,  A,  5,  e,  (m)] 


lence,  causing  some  aeantling  which  had 
drifted  from  the  river  and  lodged  under  the 
guard  of  the  Cuba  and  between  her  and  the 
barge  to  be  driven  through  the  side  of  the 
Cuba  thus  tilling  her  with  water  and  sinking 
her.  The  ateamer  was  held  to  be  solely  in 
fault.  In  Bo  was  v.  Pioneer  Tow  Line,  2 
Sawy.  (U.  S.)  21,  3  Fed.  Cas.  No.  1,713, 
there  were  several  intervening  causes  which 
finally  brought  about  the  damage.  A  tug 
cast  loose  a  barge  alongside  a  wharf  where 
the  latter  tried  to  make  fast,  but  failed  to  do 
BO  owing  to  the  slipping  of  her  lines  and  was 
carried  by  the  tide  against  the  wheel  of  a 
ferry-boat,  striking  the  wheel  of  the  ferry- 
boat which  caused  it  to  revolve.  There  was 
at  the  time  inaide  the  wheel  of  the  ferc^-boat 
a  man  working,  and  the  man  sufTered  severe 
injuries  by  the  turning  of  the  wheel.  Here 
tlie  barge  was  held  in  fault  for  n^ligence  aa 
to  making  fast  her  lines  and  the  tug  for  leav- 
ing her  before  she  was  fast.  It  was  held  that 
the  wheel  having  been  secured  in  the  usual 
way  BO  as  to  prevent  the  ordinary  action  of 
the  wind  and  waves  the  ferry-boat  was  not  in 
fault.  And  see  Foster  o.  Holly,  38  Ala.  76; 
Coniev  e.  Maine  Cent.  R.  Co.,  05  Me.  119,  49 
Atl.  868;  The  Doria,  108  Fed.  552;  The  North 
Star,  108  Fed.  436;  The  Denti.  29  Fed.  525; 
The  Union,  2  Bias.  (U.  S.)  18,  24  Fed.  Cas. 
No.  14,345,  2  Chic.  Leg.  N.  121 ;  Tyson  v.  The 
Jason,  24  Fed.  Cas.  No.  14,317;  The  Eliea  A 
Abby,  Blatchf.  ft  H.  Adm.  436,  8  Fed,  Cas. 
No.  4.349. 

A  distinction  has  been  diavni  between 
negligent  acta  causing  a  collision  and  n^li- 
gence  causing  the  loss.  In  The  Margaret,  4 
Aspin.  375,  50  L.  J.  Adm.  67,  44  L.  T.  Rep. 
N.  S.  291,  6  P.  D.  7fl,  29  Wkly.  Rep.  533,  in 
which  a  liargG  by  her  aote  fault  came  into  col- 
lision with  a  schooner  having  her  anchor 
wrongfully  hanging  from  the  hawse- pipe  with 
the  stock  above  water  tw"  which  the  barge 
was  pierced  and  sunk.  Here,  although  the 
n^Iigence  of  the  Margaret  was  the  sole  cause 
of  the  collision,  but  for  the  fault  of  the 
schooner  there  would  have  been  no  loss,  tha 
damages  were  divided- 

36.  A*  to  dividnn  of  tosa  in  cose  of  inev- 
itable accident  oee  infra,  TV,  C,  1. 
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■was  done  which  contribnted  to  it,  the  omission  or  commission  of  which  was  of  snch 
a  character  aa  to  constitute  negligence  in  tlie  les;al  sense  of  t)iat  term."  Sach 
acts  or  omissions  include  not  only  the  exercise  of  good  seamanship  at  t!ie  time 
when  the  danger  of  collision  arose,  but  also  the  taking  of  previous  precantions  to 
provide  against  the  danger  arising  and  the  skilful  adoption  of  bucu  measures  as 
were  necessary  to  prevent  tlie  accident  extending  further  than  was  inevitable." 
For  it  is  not  enongh  to  show  that  a  collision  was  unavoidable  at  the  moment  or 
eoine  momenta  before  its  occurrence,  if  by  precautions  taken  earlier  it  could  have 
been  prevented."  Even  a  compliance  with  the  regulations*  will  not  in  all  cases 
be  ButBcient  to  sustain  the  defense  of  inevitable  accident,  if  there  are  additional 
precantions  which  good  seamauBhip  should  have  suggested  by  which  the  collision 
might  have  been  avoided.  In  order  to  decide  whether  an  accident  should  be  classed 
as  inevitable  **  the  qnestion  in  any  particular  case  would  seem  to  be  whether  the 


36.  The  steam  Tug  CUra  Clarita  f.  Cox, 
23  Wall.  (U.  S.)  1.  23  L.  ed.  USj  The 
Sebooner  Ann  Caroline  v.  Wells,  2  Wall. 
(U.  S.}  538,  17  L.  ed.  833;  Union  StcamBhip 
Co.  p.  New  Yorlc,  etc.,  Steamahip  Co.,  24  How. 
(U.  S.)  307,  16  L.  ed.  6B9;  Stainback  v.  Eae, 
U  How.  (U.  S.)  532,  14  L.  ed.  530;  The 
Chicago,  100  Fed.  OSO,  40  C.  C.  A.  6B0;  The 
E.  W.  Gifford,  7  Biss.  (U.  S.)  249,  9  Fed. 
C««.  No.  5,166,  0  Chic.  Leg.  N.  9 ;  Ward  e. 
The  Fashion,  6  Mcl*an  (U.  S.)  152,  Newh. 
Adm.  8,  29  Fed.  Cas.  No.  17,154;  The  Jean- 
aie  Cuiihman,  3  Ware  (U.  8.)  309,  13  Fed. 
CiB.  No.  7,260;  The  Ship  MarpeaiA  v.  The 
Barque  America,  L.  R.  4  P.  C.  212,  1  Aspiu. 
281,  26  L.  T.  Rep.  N.  S.  338,  8  Moore  F.  C. 
N.  S.  469,  17  Eng.  Reprint  387;  The  Europa, 
14  Jut.  627 ;  The  Thomas  Powell  P.  The  Cuba, 
14  L.  T.  Rep.  N.  S.  603,  2  Mar.  L.  Cae.  344; 
The  Virgil,  2  W.  Rob.  201;  Maraden  Coll. 
<3d  ed.)   7. 

See  10  Cent.  Dig.  tit.  "  Colliaion,"  {  19. 
A«  defined  br  some  anthoiitiea  an  inev- 
itable accident  \%  one  which  could  not  have 


volving  the  usual  and  ordinary  aea  perils, 
and  not  to  those  cases  in  which  extraordi- 
nary conditiona  of  sea,  wind,  weather,  or 
other  unusual  dilBculties  have  presented  them- 
selves. In  these  latter  the  accident  will  not 
be  considered  inevitable  because  the  exercise 
of  only  ordinary  care  and  skill  have  failed 
to  prevent  it,  as  the  law  requires  a  different 
d^free  of  diligence  under  different  circum- 
stances. The  Steam  Tug  R.  L..  Mabey  v.  At- 
kin^  14  Wall.  (U.  S.)  204,  20  L.  ed.  881; 
Loekwood  v.  The  Schooner  Crace  Girdler,  7 
Wall.  (U.  S.)  196,  19  L.  ed.  113;  Killam  tt. 
The  Eri,  3  Cliff.  (U.  S.)  45B,  14  Fed.  Caa. 
No.  7,765;  Sampson  r.  U.  S.,  12  Ct.  CI,  480; 
The  Plato  r.  The  Perseverance,  Holt  Adm. 
262;  The  Ship  Marpesia  c.  The  Barque  Amer- 
ica, L.  R.  4  P.  C.  212,  1  Aspin.  261,  26  L.  T. 
Bep.  N.  S.  338,  8  Moore  P.  C.  N.  S.  468,  17 
Eng.  Reprint  387 ;  The  Europa,  14  Jur.  627 ; 
The  Thomas  Powell  c.  The  Cuba,  14  L.  T. 
Sep.  N.  S.  603,  2  Mar.  L.  Cas.  344 ;  The  Loch- 
"■■   ,  3  W,  Rob.  310;  The  Virgil,  2  W.  Rob. 
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Brooklyn,  4  Blatchf.  (U.  S.}  365,  4  Fed.  Cas. 
No.  1,930,  41  Hunt  Mer.  Mag.  707 ;  Eliy  r. 
The  Katy  Wise,  3  Hughes  (U.  S.)  689,  8 
Fed.  Caa.  No.  4,404;  The  Falcon,  8  Fed.  Cas. 
No.  4,619;  Brainard  o.  The  Worcester,  4  Fed. 
■  Cas.  No.  1,804a;  The  Uhla,  L.  R.  2  A.  *  E. 
29  note,  37  L.  J.  Adm.  16  note,  19  L.  T.  Rep. 
N.  .S.  i%  3  Mar.  L.  Cas.  148;  Marsden  CoU. 
(3d  ed.)   8. 

38.  The  question  in  anch  cases  is  by  whose 
fault,  if  there  was  a  fault,  did  tbe  vessels 
come  into  such  a  position  that  the  accident 
could  not  be  avoided.  Austin  r.  New  Jersey 
Steamboat  Co.,  43  N.  Y.  76,  3  Am.  Rep.  663; 
The  Chicago,  71  Fed.  537  [affirmed  in  100 
Fed.  999,  40  C.  C.  A.  880] ;  Miller  p.  The 
W.  G.  Hewes,  1  Woods  (U.  S.)  363,  17  Fed. 
Cas.  No.  9,694;  The  Independence,  4  L.  T. 
Rep.  N.  8.  G63,  Lush.  270,  14  Moore  P.  C. 
103,  0  Wkly.  Rep.  682,  IS  Eng.  Reprint  246; 
The  Despatch,  3  L.  T.  Rep.  N.  S.  219,  Lush. 
98,  14  Moore  P.  C.  83,  16  Eng.  Beprint  237; 
Marsden  Coll.  (3d  ed.)  8. 

39.  In  The  Utopia,  1  Fed.  892,  it  was  held 
that  if  the  fog  was  so  thick  that  a  rate  of 
speed  only  sufficient  to  maintain  steerage  way 
would  not  enable  a  steamer  to  avoid  other 
vessels  it  was  her  duty  to  stop  from  time  to 
time  and  lie  to.  And  see  The  Homer,  109 
Fed.  672,  48  C.  C.  A,  465. 

40.  Those  cases  in  which  the  defenM  of 
inevitable  accident  has  been  saatained  may 
be  conventionally  grouped  under  tjie  follow- 
ing heads: 

(1)  Cases  in  which  a  sea  peril  was  one  of 
the  direct  causes  of  the  colliaion,  such  as 
where  a  vessel  had  difficulty  in  seeing  the 
other  ship  which  she  was  approaching,  as  in 
a  thick  fog  (The  Bridgeport,  35  Fed.  159), 
on  a  dark  night  (Alliance  Ins.  Co.  c.  Tha 
Brig  Morning  Light,  2  Wall.  [U.  S.)  650,  17 
L.  ed.  862),  where  an  intervening  vessel  or 
other  object  obstructed  the  view  (The  Steam- 
ship Java  c.  Judd  Linseed,  etc.,  Oil  Co.,  14 
Wall.  (U.  S.)  189,  20  L.  ed.  834),  where 
heavy  weather  caused  the  vessel  to  drag  her 
anchors  (The  Virgil,  2  W.  Rob.  201),  to  part 
her  moorings  (Tbe  Juliet  Erskine,  6  Notes 
Caa.  (Eng.)  033),  or  an  eddy  in  the  tide  pre- 
vented her  being  steered  (The  Lochlibo,  3 
W.  Rob.  310). 

(2)  Cases  in  which  the  collision  was  caused 
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care  and  Bkill  employed  by  both  resselB  to  prevent  it  have  been  enffident  to  reliove 
them  both  from  any  charge  of  Diligence. 


bj'  the  fact  of  the  vessel  herself  being  nn- 
manifeable,  either  from  some  dama^  re- 
ceiTea  in  a  pTEYious  colliHion  (The  Despatch, 
3  L.  T.  Rep.  N.  S.  219,  Lush.  BB,  14  Moore 
P.  a.  83,  16  Eng.  Reprint  237),  in  which, 
for  instance,  her  lights  had  been  stove  in 
(The  Twentj-One  Friends,  33  Fed.  190)  or  her 
anchor  carried  away  (The  Java,  1  Parsons 
Shipp.  &  Adm.  525  note.  And  see  The  Trans- 
.fer  No.  3.  91  Fed.  803),  or  she  had  been  cast 
adrift  (The  UhU,  L.  R.  2  A.  4  E.  29  note, 
37  L.  J.  Adm.  16  note,  19  L.  T.  Rep.  N.  S.  89, 
3  Mar.  L.  Cas.  146)  ;  or  from  some  inherent 
latent  defect  of,  for  instance,  the  steering 
gear  (The  Thomas  Powell  i.'.  The  Cuba,  14 
L.  T.  Rep.  N.  S.  it03,  2  Mar.  L.  Cas.  344), 
or  the  jamming  of  the  windlass  (The  Car- 
rier Dove,  Brown  ft  L.  113,  2  Moore  P.  C. 
N.  S.  243,  IS  Eng.  Reprint  893),  or  where 
the  damage  occurred  from  her  having  been 
ashore  (llie  Pladda,  48  L.  J.  Adm.  61,  2 
P.  D.  34),  or  where  she  had  been  rendered 
unmanageable  bj  a  sudden  gale  (The  North- 
ampton, 1  Spinks  1E2),  or  because  abe  was 
in  the  act  of  reeSng  (The  City  of  Peking  v. 
Compagnie  Des  Messageries  Maritimes,  14 
App.  Cas.  40,  6  Aspin.  3B6,  58  L,  J.  P.  C.  84, 
61  L.  T.  Rep.  N.  S.  136)  ;  or  was  shorthanded 
through  sitdcnesB,  for  example,  and  thus  un- 
able to  keep  a  proper  lookout  (The  Balna- 
quith,   1  Pntchard  Adm.  Dig.  203). 

(3)  Cases  in  which  the  collision  was  caused 
b7  the  embarrsAsing  manceuvers  of  a  third 
boat.    The  C.  P.  Raymond,  28  Fed.  281. 

Collision  cansed  bj  fog. —  In  those  cases  In 
which  it  is  claimed  that,  owing  to  the  dense- 
oees  of  the  fog  in  which  the  vessels  were 
navigating,  the  collision  was  an  unavoidable 
accident,  the  defense  will  be  sustained  only 
where  it  appears  that  all  the  precautions 
prescribed  by  the  regulations  or  Buggented  by 
good  seamanship  had  been  taken,  or  that  the 
circumstances  were  such  as  to  render  a  de- 
parture from  the  rules  necessary.  In  The 
Itinerant,  2  W.  Rob.  230,  this  vessel  was  held 
justiSed  in  carrying  a  press  of  sail  in  a  dense 
fog,  on  the  ground  that  it  was  necessary  to 
make  way  against  the  tide  to  avoid  being 
run  into  by  vessels  in  her  wake.  So,  notwith- 
atanding  the  speed  of  the  boat,  the  collision 
was  held  to  have  been  an  inevitable  accident. 
In  The  Girolamo,  3  Hagg.  Adm.  169,  a  thick 
fog  having  suddenly  shut  down  while  this 
boat  was  proceeding  down  the  Thames  in  tow, 
she  waa  held  in  fault  for  having  proceeded  at 
all  in  such  weather.  In  The  Ship  Marpesia 
P.  The  Barque  America,  L,  B.  4  P.  C.  212,  1 
Aspin.  261,  26  L.  T.  Bep.  N.  S.  338,  8  Moore 
P.  C.  N.  S.  468,  17  Eng.  Reprint  387,  in  which 
two  large  sailing  ships,  one  in  the  act  cf 
going  about  and  the  other  going  free,  sighted 
each  other  in  a  dense  fog  at  a  distance  of  less 
than  three  hundred  yards  and  the  collision 
occurred  in  less  than  one  minute,  it  was  held 
that  the  ship  in  stays  was  not  in  fault  for 
not  having  hauled  aft  ber  head-sheet*  to  as- 
[11.  B] 


sist  ber  belm,  although  if  she  had  done  so 
the  collision  might  have  been  averted.  The 
collision  was  held  to  be  a  case  of  ioevitable 
accident.  In  The  Nacoochee,  22  Fed.  855, 
this  steamer  was  going  It  about  aix  knots  in 
a  thick  fog  off  Cape  May,  and  while  steering 
N.!i^.  beard  what  were  supposed  to  be 
cries  of  distress  oS  her  Btart>oard  beam  and 
ported  E.S.E.  and  then  sighted  a  achooner 
three  hundred  yards  off  her  starboard  bow 
and  immediately  reversed  full  speed.  Here 
it  waa  held  that  the  collision  might  have  been 
avoided  by  the  steamer's  going  slower,  hav- 
ing a  lietier  lookout,  and  changing  her  helm. 
whsn  reversing.  In  Shaw  f.  The  Brid^portr 
1  Ben.  (U.  S.)  85,  21  Fed.  Cas.  No.  12,717, 
this  steamboat  while  going  down  the  East 
river,  a  thick  fog  having  suddenly  shut  dowB, 
made  her  course  near  the  piers  and  ran  into 
a  ship  moored  alongside  a  pier.  It  was  held 
that  the  accident  might  have  been  prevented 
by  her  keeping  in  the  middle  of  the  river. 
In  The  Sylph,  4  Blatchf.  (U.  S.)  24.  23  Fed. 
Cas.  No.  13,711,  in  which  two  steamboats 
were  running  at  the  rate  of  five  knots  an 
hour  in  a  fog  in  New  York  bay  the  court  re- 
fused, in  view  of  the  custom  of  running  boats 
in  such  thick  weather,  to  hold  that  they  were 
both  or  either  in  fault  for  ao  doing-  See  also 
The  Rebecca  Shepherd,  32  Fed.  926;  Alliance 
Ins.  Co.  t'.  The  Morning  Light,  1  Fed.  Cas. 
No.  248b,  248(1. 

Collision  caused  by  the  darkness  of  tbe 
night.—  In  the  following  cases  in  which  no 
absence  of  due  care  or  caution  was  shown 
it  was  held  that  the  accident  was  inerjtabte- 
In  The  Bolina,  3  Notes  Cas.  (Eng.)  208,  where 
this  vessel  in  a  heavy  N.N.E.  gale  took  refuge 
in  the  Huniber,  and  the  night  being  dark  ran 
down  a  brig  at  anchor.  In  The  Shannon,  1 
W.  Rob.  403,  in  which  the  steamer  was 
rounding  to  to  anchor  and  the  other  vessel, 
eitlier  not  siting  her  lights  or  baffled  by  their 
change  of  position  and  in  consequence  unable 
to  make  out  her  course,  the  night  being  dark, 
steered  as  if  the  steamer  was  coming  toward 
ber.  In  the  following  cases  it  was  held  that 
the  collision  might  have  been  avoided  if  the 
vessel  hod  shortened  sail.  The  Juliet  Er- 
Bkine,  6  Notes  Cas.  (Eng.)  633 ;  The  Lochlibo, 
3  W.  Bob.  310:  The  Vinfil.  2  W.  Rob.  201. 
And  see  The  Despatch,  3  L.  T.  Rep.  N.  S. 
210,  Lush.  08,  14  Moore  P.  C.  83,  IS  Eng. 
Reprint  237.  In  The  Twenty-One  Frienda,  33 
Fed.  190,  the  court  refused  to  sustain  the 
defense  of  an  inevitable  accident,  on  the 
ground  that  there  was  not  a  sufficient  lookout 
on  a  dark  night.  See  also  Pharo  f.  Smith. 
19  Fed.  Cas.  No.  11,063,  17  Leg.  Int.  (Pa.) 
381;  Hersey  c.  The  North  America,  12  Fed. 
Cas.  No.  8,420,  6  Hunt,  Mer.  Mag.  174. 

Collision  caused  by  pea  perila — In  The 
Uhla,  L.  R.  2  A.  A  E.  2B  note,  37  L.  J.  Adm. 
16  note,  19  L.  T.  Hep.  N.  B.  89,  3  Mar.  L.  Cas. 
148,  a  brig  dragging  her  anchors  in  a  heavy 
gale  ran  into  and  damaged  a  breakwater. 
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-  1.  DEFDnmoR.    The  case  of  inscmtable  fault  is  one 


I   held   thftt   the   Accident   might   hare 


broogfat  ber  into  a  plkce  of  safety.  See  The 
TlomM  Ponell  j>.  The  Cubs,  14  L.  T.  Rep. 
N.  S.  a03,  2  Mar.  L.  Ca*.  344.  In  The  Car- 
rier Dore,  Brown  k  L.  113,  B  Moore  P.  C. 
N.  S.  243,  15  Eng.  Reprint  B93,  this  ship, 
while  attempting  to  dock  in  squally  weather, 
wu  driven  bj  a  violent  squall  against  an- 
other vessel.  It  was  held  that  the  accident 
WSB  not  unavoidable,  because  it  was  impru- 
dent to  manceuver  a  ship  in  such  weather. 
Id  the  ease  of  The  Plsdda,  40  L.  J.  Adm.  61, 
2  P.  D.  34,  in  which  a  vessel  was  driven  from 
her  moorings  by  another  which  came  afoul  of 
her  in  a  gale  of  wind,  she  was  held  liable 
for  collision  with  a  third  ship  against  which 
she  drove,  she  having  omitted  to  let  go  a 
second  anchor.  See  also  The  Northampton, 
1  Spinka  1S2.  In  The  Citj  of  Peking  t-.  Com- 
nagnie  Des  Messageriee  Maritimcs,  14  Am). 
Csa.  40,  6  Aspin.  396,  58  L.  J.  P.  C.  04,  61 
L.  T.  Rep.  N.  S.  136,  under  similar  circum- 
stances a  vessel  was  held  liable  when  she  had 
no  second  anchor  to  let  go.  In  the  Balnaquith, 
1  Pritchard  Adm.  Dig.  203,  in  which  the  B 
was  driven  from  her  anchorage  by  the  vio- 
lence of  the  weather  for  nearly  three  hours 
and  brought  up  against  the  W,  the  B  iDisht 
have  had  the  assistance  of  a  tug  to  hold  her 
to  her  anchor  but  the  tug's  services  were  re- 
fused, it  was  held  that  the  defense  of  inev- 
itable accident  failed.  In  The  Thornley,  7 
Jur.  659,  a  brig,  having  been  aground,  escap- 
ing from  a  position  of  great  danger,  could 
not  drop  her  anchor  safely  bo  as  to  avoid 
eollision  with  a  vessel  at  anchor  near  by. 
She  was  held  not  to  blame  for  the  collision. 
See  The  City  of  Cambridge,  1  Pritchard 
Adm.  Dig.  203.  In  The  Virgo,  3  Aapin.  285, 
35  U  T.  Bep.  N.  S.  619,  25  Wkly  Rep.  397, 
the  sudden  breaking  down  of  her  steering 
gear,  in  which  there  was  an  inherent  and 
Istent  defect,  vas  held  to  be  an  inevitable 
accident.  In  The  Warkworth,  5  Aspin.  194, 
53  L.  J.  P.  4,  4S  L.  T.  Rep.  N.  S.  71S,  9  P.  D. 
20,  32  Wkly.  Rep.  479,  a  pin  holding  a  screw 
nut  in  its  place  at  the  end  of  the  spindle  of 
the  steering  gear  tiecame  displaced,  and  the 
out  having  come  unscrewed  the  valve  fell 
from  Hs  proper  position,  thus  allowing  n 
msh  of  eteam  into  the  valve  chest  and, 
jamming  the  helm  hard  astarboard.  thus 
caused  the  collision.  It  was  held  that  the 
pin  was  not  of  proper  construction  snd  that 
the  defense  of  inevitable  accident  was  there- 
lore  not  sustained.  The  case  of  The  Aimo,  2 
Aapin.  88,  29  L.  T.  Rep.  N.  B.  118,  21  Wkly. 
Rep.  707,  was  one  in  which  a  vessel  close- 
hauled  on  the  port  tack  was  unable,  owing 
to  having  lost  her  head-sails  in  a  previous 
collision,  to  bear  up  upon  meeting  another 
vtasel  dose-hanled  on  the  starboard  tack,  the 
latter  having  kept  her  course.  It  was  held 
an  inevitable  accident.  In  The  John  Buddie, 
6  Notes  Cas.  (Eng.)  387,  a  brig  brought  up 
in  the  wind  to  reef,  and  while  shaldog  and 


unmanageable  ran  into  a  schooner,  which  being 
close-hauled  on  the  starboard  tack  had  kept 
her  course.  It  was  held  a  pure  accident.  In 
The  Steamship  Russia,  3  Aspin.  290,  21  L.  T. 
Rep.  N.  S.  440,  the  fact  that  the  vessel  was 
caught  in  an  eddy  which  prevented  her  from 
obeying  her  helm  was  held  to  be  no  excuse, 
when  the  eddy  was  easily  visible  and  well 
known.  In  The  Kingston  by- Sea,  3  W.  Rob. 
162,  a  vessel  having  misled  stays  in  a  squall 
was  held  in  fault  for  the  collision  resultinfi' 
therefrom,  it  having  appeared  that  after 
missing  there  was  time  for  her  to  have  paid 
oS  before  the  wind  by  squaring  her  main- 
yard.  In  The  Southern  Home,  16  Blatcbf. 
[U.  S.)  447,  22  Fed.  Cos.  No.  13,187.  8  He- 
porter  389,  in  which  a  vessel  left  port  well 
manned  but  was  prevented  from  maintaining 
a  proper  lookout  by  the  illness  of  her  crew, 
and  the  absence  of  the  lookout  led  to  the 
collision,  the  accident  was  held  to  be  un- 
avoidable. In  The  Steam  Tug  Clara  Clarita 
r.  Cox,  23  Wall.  (U.  S,)  I,  23  L.  ed.  146,  a 
st«am-tug  attempted  to  tow  a  burning  ferry- 
boat from  her  slip.  The  hawser  having  burnt 
through  a  collision  resulted  from  the  ferry- 
boat breaking  adrift.  As  it  was  in  evidence 
that  the  tug  might  have  procured  a  chain 
and  used  it  for  towing  instead  of  the  hawser, 
she  was  held  in  fault  for  the  collision.  See 
also  The  Olympia.  61  Fed.  120,  22  U.  S.  App. 
09,  0  C.  C.  A.  303.  In  The  C.  P.  Raymond, 
20  Fed.  281,  a  collision  between  a  bark  in 
tow  of  a  tug  and  a  car  float,  the  defense  of 
inevitable  accident  was  not  siutained.  the 
tug  and  bark  being  held  in  fault  for  proceed- 
ing in  the  wrong  part  of  the  channel.  In 
The  Plato  c.  The  Perseverance,  Holt  Adm. 
202,  a  bark  anchored  in  a  channel  was  run 
into  by  a  barge,  the  latter  claiming  that  she 
was  rendered  unmanageable  by  a  sudden 
squall.  She  was  held  in  fault  for  taking  a 
course  ^  near  the  bark.  See  Culbertson  I'. 
The  Steamer  Southern  Belle,  18  How.  (U.  S.) 
534,  15  L.  ed.  493;  The  David  Dows,  16  Fed: 
154j  The  Energy,  10  Ben.  (U.  S.)  158,  8 
Fed.  Cas.  No.  4,485;  The  Russia,  3  Ben. 
(U.  S.)  471,  21  Fed.  Cas.  No.  12,168.  In 
The  Steam  Tug  R.  L.  Mabey  o.  Atkins.  14 
Wall.  (U.  S.)  204,  20  L.  ed.  881,  the  ship 
Helen  Cooper,  after  starting  from  her  slip 
in  tow  of  a  tug  and  while  in  the  act  of  turn- 
ing, was  unexpectedly  caught  in  a  ileld  of 
floating  ice  and  driven  against  another  ship 
at  a  pier.  She  was  held  in  fault  for  attempt- 
ing to  go  to  sea  in  such  weather.  See  Neel  v. 
Blythe,  42  Fed.  457;  The  Atlanta,  41  Fed. 
839;  The  Johannes,  10  Blatchf.  (U.  S.)  473, 
13  Fed,  Cas.  No.  7,332;  Bodin  r.  The  Thule, 
3  Woods  (U.  S.)  670,  3  Fed.  Cas.  No.  1,595. 
In  The  Brooklyn,  4  Blatchf.  (U.  8.)  36.'i.  4 
Fed.  Cas.  No.  1,939,  41  Hunt  Mer.  Mag,  707, 
a  ferry-boat  trying  to  cross  the  East  river  on 
a  winter  night  when  the  river  was  full  of 
heavy  ice  was  driven  by  the  ice  and  tide 
against  a  schooner  moored  at  a  pier,  it  was 
held  that  notwithstanding  the  known  danger 
of  trying  to  DMJce  a  landing  witii  so  much  ice 
[II,  C,  1] 
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in  which  there  exists  a  reasonable  donbt  as  to  whicli  vessel,  or  whether  either  of 
them,  was  at  fault." 

2.  When  Considbbed  ah  Ihbvitablb  AcdDSHT.  In  such  cases  where  there  ia  no 
evidence  of  any  facts  which  would  negative  the  theory  of  the  collision  having 
been  llie  result  of  inevitable  accident"  the  donbt  is  eafficient  to  raise  the  pre- 

in  the  river  the  ferry-boat  owed  a  duty  to 
her  passengers  to  do  so  and  the  defense  of  in- 
evitable accident  was  sustained.  And  see  The 
Mary  J.  Bobbins,   100   Fed.   141. 

Collision  cansed  by  a  veaoel  being  nnman- 
ageable. —  The  following  examples  show  to 
what  extent  a  collision  resulting  from  a  vea- 
scl  being  unmanageable  may  be  excused  under 
the  plea  of  inevitable  accident.  In  The  Peer- 
less, 29  L.  J.  Adm.  49,  2  L.  T.  Rep.  N.  S.  25, 
Lusli.  30,  this  ship  while  getting  under  way 
was  carried  out  by  the  tide.  In  attempting 
to  pay  out  more  chain  so  that  she  might  be 
brought  up  a  link  of  the  chain  became 
jammed  in  the  windlass  and  she  was  carried 
aitainBt  another  steamer  anchored  near  by. 
It  was  held  that  the  pilot  was  at  fault  for 
not  employing  a  steam-tug  which  was  in  at- 
tendance to  BRBist.  In  The  Kmily,  1  Blatchf. 
(U.  S.)  236,  8  Fed.  Caa.  No.  4,452,  fl  N,  Y. 
Leg.  Obs.  340,  in  which  a  collision  resulted 
from  a  failure  to  keep  a  proper  lookout  and 
from  a  mistaken  order  from  the  mate  to  the 
man  at  the  wheel  in  connection  with  some 
derangement  of  the  running  rigging,  the  de- 
fense of  inevitable  accident  was  not  sustained. 
And  see  The  Protector,  113  Fed.  868,  51 
C.  C.  A.  41>2;  The  Comet,  102  Fed.  T02;  The 
Transfer  No.  3,  91  Fed.  803;  The  Iroquois, 
91  Fed.  173,  82  U.  8.  App.  361.  33  C.  C.  A. 
435;  Qildersleeve  P.  New  York,  etc.,  R.  Co., 
82  Fed.  763;  The  M.  R.  Brazos,  10  Ben. 
(U.  S.)  435,  17  Fed.  Cas.  No.  0,898;  The 
Johannes,  10  Blatchf.  (U.  S.)  478,  13  Fed. 
Cas.  No.  7,332. 

CoUJaion  caused  by  the  prozimlty  of  a 
third  vessel.^  In  Lockwood  v.  The  Schooner 
Grace  Girdler,  7  Wall.  (U.  S.)  1S8, -19  L.  ed. 
113,  a  yacht  beating  down  the  Ea.st  river 
was  compelled  to  luff  to  avoid  a  ferry-boat 
coming  up  the  river  aod  thus  threw  herself 
across  the  course  of  a  schooner  also  beating 
down.  The  latter  did  not  have  enough  head- 
way to  avoid  ber.  It  was  held  to  be  an  in- 
evitable accident.  See  also  The  Mobile,  10 
Moore  P.  C.  467,  Swabey  69,  14  Eng.  Reprint 
508. 

41.  Marsden  Coll.   (3d  ed.)    158. 

4a.  1  Pritchard  Adm,  Dig.  328.  In  The 
Maid  of  Auckland,  6  Not«s  Cas.  (Eng.)  240, 
two  sailing  vessels  approaching  nearly  end 
on  struck  starboard  to  starboard,  each  one 
alleging  that  she  herself  ported  and  the  other 
starboarded.  The  weather  was  thick  and 
cloudy  and  the  night  dark  with  some  rain. 
The  court  could  not  come  to  a  satisfactory 
conclusion  as  to  which  vessel  was  to  blame 
and  both  actions  were  dismissed  without 
costs.  In  Papayanni  v.  Russian  Steam  Nav., 
etc.,  Co.,  B  Jut.  N.  S.  1360,  33  L.  J.  Adm.  11, 
7  L.  T.  Rep.  N.  S.  3M,  2  Moore  P.  C.  N.  S. 
161,  3  New  Bep.  819,  12  Wkly.  Rep.  90,  IS 

[n.  C.  I] 


Eng.  Reprint  862,  this  v«aael  and  the  si 
Coldiide  were  approaching  nearly  end  4m. 
The  Colchide  saw  the  red  light  of  the  La- 
conia  four  hundred  yards  off  bearing  six 
points  on  her  starboard  bow  and  the  Colchide 
hard-astarboarded.  The  Laconia  observed 
the  Colchide  approaching  on  the  port  bow  an 
if  under  a  starboard  helm  and  hard-aport«d 
and  stopped  her  engines.  The  owners  of  each 
boat  libeled  the  other,  but  it  was  held  that 
neither  had  proved  their  case  and  both  libels 
were  dismisaed.  See  Peck  v.  Sanderson,  17 
How.  (U.  S.)  178,  15  L.  ed.  20S.  The  caas 
of  The  Steamboat  Bayard  «.  The  Steamboat 
Coal  Valley,  3  Pittsb.  (Pa.)  166,  was  a  col- 
lision between  two  steamers  navigating  the 
Ohio  river.  The  court  entertained  reason- 
able doubt  as  to  which  party  was  to  blame 
and  decided  that  the  loss  must  be  sustained 
by  the  one  upon  whom  it  had  fallen.  In  The 
Breeie,  6  Ben.  (U.  S.)  U,  4  Fed,  Cas.  No. 
1,829,  6  Am.  L.  Rev.  762,  the  schooner  Breeze 


contention  of  the  Hamrd  that  the  Breeze 
crossed  her .  bows  from  starboard  to  port 
striking  the  bowsprit  was  disproved,  the  court 
said,  by  the  fact  that  the  blow  on  the  Breeze 
angled  forward  instead  of  aft,  and  the  fltoiy 
of  the  Breeze  that  as  she  was  about  to  anchor 
the  Hazard  instead  of  keeping  to  windward 
headed  for  her  was  disproved,  the  court  held, 
by  the  fact  that  the  Haiard,  which  had  her 
boom  to  port,  did  not  jibe  before  tbe  col- 
lision. The  court  was  unable  to  come  to  any 
decision  as  to  what  the  facts  of  the  case  were 
at  all  and  both  libels  were  dismissed.  In 
The  Kallisto,  2  Hughes  (U.  S.)  128,  14  Fed. 
Cas.  No.  7,600,  it  appeared  that  a  schooner 
and  the  brig  Kallisto  were  approaching  end 
on  and  that  the  collision  was  due  to  false 
steering  somewhere.  The  libel  against  the 
Kallisto  was  dismissed  on  the  ground  that 
the  libellants  had  failed  to  prove  beyond  a 
reasonable  doubt  that  the  collision  was  due 
to  fault  on  the  part  of  the  latter  vessel.  Id 
The  Worthington,  19  Fed.  836.  a  schooner  at 
anchor  in  the  river  with  her  sails  up  was  run 
'      P»   . 

1  not 
the  anchor  light  on  the  schooner  at 
anclior,  and  there  was  some  doubt  whether 
this  was  due  to  the  fact  that  the  anchor  light 
was  obscured  by  the  sails  or  by  a  third  vessel 
which  had  paaaed  between  them.  It  was  held 
to  bo  an  inscrutable  fault  and  the  libel  was 
dismissed  without  costs.  See  The  Iroquois, 
Bl  Fed.  173,  82  II.  S.  App.  361.  33  C.  C.  K. 
435.  See  also  The  Centurion,  100  Fed.  083, 40 
C.  C.  A.  634;  The  Mary  J.  Robbina,  100  Fed. 
141, 
See  10  Cent.  Dig.  Ut.  "  Collieion,"  |  20. 
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sumption  tlmt  it  waa  caused  \>j  eea  peril  and   the   case  is   treated   aa   one   of 
inevitable  accident. 

S.  When  Cohsidebbd  a  Case  op  HDroAL  FAtar.  On  the  other  hand  wliere, 
altlioDgli  it  is  manifest  that  there  must  have  been  fault  on  both  sides,  no  epecitic 
or  particalar  fault  can  be  attributed  to  either  vessel,"  the  case  is  treated  as  one 
of  inutaal  fault  and  the  loss  is  divided. 

III.    RULES  AND  REODLATIONS  FOR  PREVENTING  COLLISION. 
A.  Application  of  Rules  and  Regulations — l.  General  maritihe  Law. 
The  general  maritime  law  applies  to  cases  not  specifically  covered  by  the  statutory 

rales"  and  to  collisions  on  the  high'  seas  with  ships  of  foreign  countries  witli 
irlioiu  no  treaty  for  the  adoption  of  regulations  has  been  made." 

2.  Local  Dsages.  When  any  disputed  question  of  navigation  arises  for  which 
the  statutory  regulations  have  not  made  provision  the  evidence  of  experts  as  to 
tlie  general  usage  regulating  the  matter  is  admissible."  A  practice  proved  to  bu 
generally  followed  in  a  particular  trade  and  to  have  become  an  established  cub- 
tuni  *^  is  binding  upon  vessels  engaged  in  that  trade.     If  on  the  utlier  hand  the 


43.  In  Lucas  v.  The  Thomas  Swann,  B  Mc- 
Lean (U.  S.)  282,  Newb.  Adm.  158,  15  Fed. 
Cos.  No.  8,588,  3  Am.  L.  Reg.  659,  two  steam- 
boats attempted  to  pass  each  other  in  the 
Ohio  river  at  a  time  when  the  night  was  not 
very  dark.  There  wa^  suf^cient  water  for 
them  to  have  passed  in  aafety  and  yet  they 
came  into  collision.  It  was  clear  that  both 
boats  were  in  fault,  and  yet  from  the  conflict 
of  eFidence  the  court  could  not  find  the  epe- 
cijic  faults  of  each.  It  was  held  to  be  a  case 
of  mutual  fault  and  the  damages  were  di> 
v-ided.  lu  The  Tracy  J.  Bronaon,  3  Ben. 
(U.  S.)  341,  24  Fed,  Cas.  No.  14,131,  this 
vessel  was  libeled  by  another  schooner.  It 
was  held  that  it  was  impossible  to  tell  from 
thf  pleadings  and  proofs  what  was  the  direc- 
tion of  the  wind ;  whether  the  vessels  were 
crossing  or  meeting ;  whether,  as  contended 
by  the  libellant,  the  schooner  was  close- 
hsuled  and  the  Bronsou  had  the  wind  free. 
The  court  said  that  it  was  clear  that  one  ves- 
■el  was  in  fault  and  that  it  was  probable 
that  both  were.  It  wna  held  as  a  case  of 
mutual  fault  and  the  damages  were  divided. 
In  The  Comet,  1  Abb.  (U.  S.)  451,  6  Fed. 
Cas.  Ko.  3,050,  5  Am.  L.  Rev.  184,  2  Chic, 
Le?.  N.  301,  a  full  diBcussion  of  the  subject 
will  be  found,  many  authorities  and  decisions 
being  cited.  This  was  a  collision  between  the 
Etesmer  Silver  Spray  and  the  propeller  Comet 
on  Lake  Huron  on  a  clear  night  and  in  fair 
wenther.  The  court  said  that  there  waa  gross 
and  culpable  negligence  on  both  vessels,  and 
that  the  case  would  be  disposed  of  aa  one  of 
mutual  fault,  althouKh  it  was  not  ascertained 
what  were  the  specific  tault'^  of  each  boat. 

44.  The  D.  P.  Kelley  f.  Thompson,  1  Low- 
fit  (U.  S.)   124,  7  Fed.  Cas.  No.  4,038. 

As  to  geneial  maritime  law  with  reference 
to  collision  see  a\tprii,  II.  As  to  its  applica- 
tion in  cases  not  included  in  the  rules  of  the 
supervising  inspectors  see  The  Morning  Star, 
4  Biss.  (U.  S.)  62,  17  Fed.  Cas.  No.  9,817. 

Ai  to  mlu  of  saperviaing  inspecton  see 
■afni,  in.  A,  4. 

40.  1  Pribshard  Adm.  Dig.  251. 


46.  The  Steamship  City  of  Washington  P. 
Baillie,  92  U.  S.  31,  23  L.  ed.  600. 

As  to  the  effect  of  custom  or  nsoge  gener- 
ally see  Customs  and  Usaoes. 

47.  In  The  Steamship  City  of  Washington 
V.  Baillie.  82  U.  S.  31,  23  L.  ed.  OOO,  this 
steamship  was  held  to  be  bound  by  the  cus- 
tom and  responsible  for  damage  resulting 
from  a  breach  thereof  relatinf;  to  the  manteu- 
vers  of  a  steamship  and  pilot-boat,  when  the 
former  waa  in  the  act  of  taking  a  pilot  on 
board,  and  in  not  remaining  without  headway 
when  the  small  boat  came  alongside  after  she 
had  shown  the  white  light  over  her  lee  side. 
In  The  Cambusdoon,  30  Fed.  704,  it  was  held 
that  the  common  practice  wh»n  a  pilot  hid 
been  previously  taken  on  board  of  answering 
another  pilot's  flash-light  offering  her  serv- 
ices was  only  conventional  courtesy  and  not 
a  legal  obligation.  In  The  Pavonia,  23 
Blatchf.  (U.  S.)  403,  20  Fed.  100,  it  waa 
held  under  the  twenty-fourth  rule  of  the  regu- 
lations of  1885  that  a  practice  existing  be- 
tween two  ferry-boats  having  adjoining  slips 
was  a  law  unto  themselves,  and  one  of  them 
WHS  in  fault  for  departing  from  their  estab- 
lished practice. 

Usages  of  river  navigation  have  been  recog- 
nized and  enforced  in  the  following  cases: 
In  the  Delaware  river.  The  James  Bowen,  52 
Fed.  510.  In  the  Hudson  river.  The  Argus, 
01c.  Adm,  304,  1  Fed.  Caa.  No.  521.  In  the 
Mississippi  river.  Myers  c,  Perrv,  I  La.  Ann. 
372.  In  the  Ohio  river.  Williamson  r.  Bar- 
rett. 13  How.  (U.  S.)  101,  14  L.  ed.  fiS  ta/prm- 
ing  4  McLean  (U.  S.I  58!),  2  Fed.  Cos.  No. 
1,051].  In  the  St.  Mary's  river.  See  The 
North  Star,  108  Fed.  430. 

In  the  state  couita  it  has  been  held  that 
the  existence  of  such  a  custom  and  the  duty 
of  knowing  it  were  questions  for  the  jury. 
Knowlton  V.  Banford,  32  Me.  14H,  52  Am.  Dec. 
649:  Boyce  r.  The  SUamboat  Empress,  1 
Ohio  Dec.  (Reprint)  173,  3  West.  L.  J. 
174. 
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practice  or  custom  appears  to  be  iDcoDsistent  with  the  regDlatione  it  is  wholly  dis- 
regarded bj  the  courts,  and  will  not  be  allowed  as  an  excufie  for  not  following 
the  reijuirements  of  tlie  law* 

S.  State  Statutes  and  Municipal  Ordinahcss.  The  fact  that  certain  waters 
are  navigable  and  used  by  foreign  vessels  does  not  exclude  legislative  regulation 
by  the  state,  if  in  fact  congress  lias  not  legieiated  in  re^rd  to  them  ;  or,  if  such 
legislation  has  been  had  by  congress,  if  the  legislation  of  the  state  does  not  come 
in  conflict  with  the  congressional  legislation  and  is  not  antagonistic  to  the  rights 
conferred  or  granted  tliereby  its  validity  will  be  sustained.**  Ordinancea  of 
municipalities  authorized  by  the  legislatures  of  their  respective  states  regarding 
tlie  equipment,  position,  or  management  of  vosseis  within  their  jurisdiction,  when 
not  in  conflict  with  the  federal  rules,  will  he  enforced."'    in  England  the  rule 


Fed.  906,  21  C.  C.  A.  109;  The  Josephine  B., 
fiS  Fed.  813,  7  C.  C.  A.  4»5. 

Foi  other  casea  upon  local  nMgea  «ee  Drew 

V.  The  Steamboat  Chesapeake,  2  Douf^l.  (Mich.) 
33;  The  Brig  Ja£.  Gray  v.  The  Ship  John 
Fraser,  21  How.  (U.  S.)  184.  18  L.  ed.  106; 
The  Echo,  3  Ware  (U.  S.)  280,  8  Fed.  Cas. 
No.  4^64. 

See  10  Cent.  Dig.  tit.  "  Collision,"  |  8. 

Rnles  made  hy  private  aKTeement  will  be 
enforced.    Moore  f.  Moss,  14  11!.  lOfl. 

Rules  of  the  Hew  York  Yacht  Club  aa  to 
position  of  yaehts  not  in  the  race  enforced 
for  a  reasonable  distance  bejond  the  finish. 
Clark  r.  Thavcr,  14  N,  Y.  App.  Div.  510,  43 
N.  Y.  Suppl.'a97. 

48.  In  the  following  instances  alleged  cus- 
toms have  been  condemned  as  being  jn  con- 
flict with  the  regulations;  Under  the  act 
requiring  shijB  to  proceed  upon  the  starboard 
side  while  navigating  narrow  channels  a  cus- 
tom to  the  contrary  will  be  no  excuse  lor  a 
failure  to  comply  with  the  act.  The  Promise 
f.  H.  M.  S.  Topazc,  Holt  Adm.  165,  2  Mar. 
L.  Gas.  38.  It  is  no  excuse  for  a  vessel  on 
the  wrong  side  of  the  channel  that  she  was 
keeping  out  of  the  ^rength  of  the  tide.  The 
Friends,  2  Notes  Cna.  (Eng.)  92,  1  W.  Rob. 
478;  The  Gazelle,  2  Notes  Gas.  (Eng.)  39, 
1  W.  Rob.  471.  A  custom  to  treat  sailing 
ships  in  the  trades  as  ciose-hauled  wheD  in 
fact  they  were  sailing  a  point  or  two  free  is 
to  be  disregarded.  The  Earl  Wemys,  6  Aspin. 
407,  61  L.  T.  Rep.  N.  S.  28B.  Any  usage  of 
sailing  vessels  to  run  along  the  coast  in  day- 
light without  a  watch-  was  held  to  be  nuga- 
tory. The  Rebecca,  Blatchf.  4  H.  Adm.  347, 
20  Fed.  Cas.  No.  11,618.  In  The  La  Fayette 
T^amb.  20  Fed.  310,  a  cu.stom  of  barges  not 
carrying  lights  on  the  Mississippi  was  con- 
demned. Custom  with  respect  to  navigation 
of  steamers  and  ferry-boats  in  New  York  har- 
bor disapproved.  The  Mohegan,  91  Fed.  810; 
The  Pequot,  30  Fed.  839.  For  other  instances 
in  which  a  usage  in  conflict  with  the  regula- 
tions has  been  condemned  see  The  Ellen  S. 
Terry,  7  Ben.  (U.  S.)  401,  8  Fed.  Cas.  No. 
4..178;  Wheeler  f.  Eastern  State,  2  Curt 
(U.  S.)  141,  29  Fed.  Cas.  No.  17.404.  And 
also  Palmer  o.  New  York,  etc.,  Transp.  Co., 
78  Hun  (N.  Y.)  181,  27  N.  Y.  Suppl.  681. 
57  N.  Y.  St.  307;  Baker  p.  The  Steamboat 
Hibemin  No.  2.  1  Fhila.  (Pa.)  226.  8  Leg.  Int. 
[Ill,  A.  2] 


(Pa.)    130.     And  compare  The  North  Star, 
108  Fed.  436. 

49.  In  Chicago,  etc.,  R.  Co.  v.  Fuller,  17 
Wall.  (U.  S.)  580.  21  L.  ed.  710,  a  st»t«  stat- 
ute requiring  railroads  to  fix  and  post  thrir 
rates  was  held  valid  as  a  police  r^ulation 
within  the  power  of  the  state.  In  Cooley  r. 
Philadelphia,  12  How.  (U.  B.)  290,  13  L.  ed. 
996,  it  was  held  that  a  state  law  establishing 
pilotage  regulations,  although  they  were  r^u- 
lations  of  corameroe,  was  valid  until  super- 
seded by  an  act  of  congress.  In  Green  e.  The 
Helen,  5  Hughes  (U.  S.)  116,  1  Fed.  916,  it 
was  held  that  an  act  of  the  legislature  of 
Maryland  declaring  it  unlawful  to  anchor 
within  certain  limits  was  not  unconstitutional 
where  there  was  no  act  of  congress  in  conflict 
therewith.  In  The  W.  H.  Beaman,  45  Fed. 
125,  a  collision  in  the  East  river  between  a 
ferry-boat  and  a  canal-boat  towed  by  a  tug, 
it  was  held  that  in  the  absence  of  any  regu- 
lation on  the  subject  by  congress  the  law  of 
New  York  relating  to  the  navigation  of  the 
East  river  was  valid.  It  would  appear  there- 
fore that  acts  of  the  state  legislatures  regu- 
lating commerce  are  valid  where  they  are  not 
in  conflict  with  an  act  of  congress,  but  are 
invalid  where  they  do  conflict  therewith.  See 
26  U.  S.  Stat,  at  L.  p.  320,  e.  802,  [|  1],  art. 
30;  U.  S.  Comp.  Stat.  (1901),  p.  2B71. 

50.  Culbertson  v.  The  Steamer  Southern 
Belle,  18  How.  (n.  S.)  584,  15  L.  ed.  493; 
The  City  of  Norwalk,  55  Fed.  98;  The  Clover, 
1  Lowell  (U.  S.)  342,  5  Fed.  Cas.  No.  2,903; 
Vandewater  v.  Westervelt,  28  Fed.  Cas.  No. 
16,846q;  Lonan  ('.  The  C.  H,  Northmm,  15 
Fed.  Cas.  No.  8,473,  1  N.  J.'  L.  J.  99.  See 
10  Cent.  Dig.  tit.  "  Collision,"  \  7.  The  f»ct 
that  a  municipal  regulation  is  rarely  en- 
forced will  not  cause  it  to  be  disregarded. 
It  will  be  presumed  to  be  in  force  until  re- 
pealed. CulbertBon  </>.  The  Southern  Belle, 
Newb.  Adm.  461,  6  Fed.  Cas.  No.  3,402.  Cases 
in  which  city  ordinances  have  not  been  sua- 
tained  see  The  B.  S.  Sheppard,  1  Bias.  (U.  8.) 
221,  4  Fed.  Cas.  No.  2,072;  The  Palmetto.  1 
Biss.  (U.  S.)  140.  18  Fed.  Caa.  No.  10,699. 
As  to  extent  of  jurisdiction  of  municipal  and 
state  ordinances  see  Wiggins  Ferry  Oo,  r, 
Reddig.  24  ni.  App.  260;  Swearingen  v. 
Steamboat  Lynx,  13  Mo.  619;  The  Plymothian, 
63  Fed.  631. 
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teems  to  be  that  foreign  mniiioipal  regulHtioiu  as  to  ship's  lights,  and  rnles  to  be 
observed  io  navigating  foreign  waters,  althongh  they  have  not  the  force  of  law, 
maj,  as  evidence  of  n^ligence,  be  of  importance  in  determining  the  liability  for 
a  collision  in  sndi  waters." 

4.  Bdles  Of  SupBBViSDio  INSPBCTORS.  Under  the  act  of  congress  of  Jane  7, 
1897,"  and  under  the  provisiona  of  previons  acts  of  congresa  ■  rnles  have  been 
adopted  by  the  board  of  snpervieing  inspectors  of  steam-vessels.  The  object  of 
the  rules  established  by  the  BUpervising  inspectors  nnder  the  authority  of  these 
acts  has  been  to  give  more  particalar  directions  as  to  the  navigation  of  steamers  in 
harbors  and  narrow  channels  than  are  to  be  found  in  the  Etatutes.  These  rules,  so 
far  as  they  have  been  fonnd  to  be  conaistent  with  tlie  statute,  have  been  sustained 
in  their  validity  by  the  courts,  and  veseela  have  been  held  in  fault  for  not 
complying  with  them,**  On  the  other  hand  where  the  rules  have  seemed  to  be 
inconsistent  with  the  statute,  or  to  take  away  the  option  existing  of  choosing  one 
of  several  courses,  they  have  been  sometimes  held  to  be  invalid,"  as  being  in 


lindii^ — In  Snow  O.  Hill,  20  How.  (U.  S.) 
M3,  IS  L.  ed.  1017,  it  was  held  tliat  a  statute 
of  Louisians  with  regard  to  the  navi^tion 
of  tb«  MiHsiuippi  river  was  not  applicable  to 
t,  coUiBion  between  a  vesBel  bound  to  a  for- 
eign country  and  another  engaged  in  inter- 
•tats  commerce.  In  The  Steamboat  New  York 
e.  Rae,  18  How.  (U.  S.)  223,  16  L.  ed.  359,  it 
waa  held  tbat  a  law  of  New  York  state  re- 
carding  the  light  on  a  ship  at  anchor  waa 
binding  upon  the  courts  of  New  York  state, 
bat  could  not  r^uUt«  the  decision  of  a  fed- 
eral Doujt  adniinist«Ting  general  admiralty 
law  in  the  case  of  a  foreign  ship  engaged  in 
seneral  commerce.  In  The  Brig  Jas.  Gray  c. 
The  Ship  John  Fraaer,  21  How.  (U.  S.)  184, 
16  Ii.  ed.  106,  it  was  held  tiiat  the  ordinance 
of  tho  city  of  Charleston  prescribing  a  sim- 
ilar rule  aa  to  lights  upon  vessels  at  anchor 
in  the  harbtx'  was  binding  upon  a  foreign 
'VBBsel,  on  the  ground  that  it  was  a  local  usage 
of  which  every  vessel  from  any  part  of  the 
-world  was  bound  to  take  notice ;  and  it  is  to 
be  noted  in  this  case,  which  happened  in  1656, 
Uwt  a^rt  from  the  r^ulations  of  the  local 
aothontiea  the  brig  was  In  fault  upon  the 
«atablished  principles  of  maritime  law,  as  she 
was  anchored  at  a  place  where  vessels  were 
Motinnally  passing  and  she  had  no  anchor 
light  up  at  alt ;  and  stress  was  laid  upon  the 
fact  that  there  was  no  act  of  congress  in  con- 
flict with  the  city  ordinance  in  question.  In 
both  of  tliese  two  cases  there  were,  however, 
strong  dissenting  opinions.  In  Fitch  ti.  Xiv- 
ingrton,  4  Sandf.  {N.  Y.)  492,  in  the  New 
York  state  court  it  was  held  that  a  steam- 
propeller  licensed  as  a  coaster  going  up  the 
Hudson  on  a  voyage  from  Philadelpdiia  to  Al- 
bany was  bound  to  comply  with  the  laws  of 
the  state  through  whose  waters  she  was  pass- 
ii^.  In  Green  v.  The  Helen,  5  Hughes  (U.  S.)' 
116,  1  Fed.  916,  in  which  the  state  regulation 
wai  enforced,  neither  of  the  vessels,  it  ap- 
pears, was  engaged  in  interstate  or  foreign 
eommeroe.  In  Haldermah  n.Beckwith,  4  Mc- 
Lean (U.  S.)  280,  II  Fed.  Cas.  No.  6,907,  it 
was  held  that  the  law  of  Louisiana  relating 
to  the  navigation  of  the  Mississippi  was  not 
binding  upon  vessels  in  interstate  commerce. 
It  appears  from  these  decisions  that  a  state 
[31] 


or  local  regulation  baa  been  held  to  be  bind- 
ing upon  vessels  engaged  in  foreign  com- 
merce only  upon  the  theoiy  tliat  such  rules 
are  to  be  regarded  as  local  usages  of  which 
all  vessels  are  bound  to  take  notice. 

61.  Marsden  Col).  (3ded.)  216  [citing  The 
Michelimo,  Mitch.  Mar.  Reg.  May  25,  1B77). 

S2.  30  Stat,  at  L.  p.  96,  c.  4;  U.  S.  Comp. 
Stat.  (1901),  p.  2S7S.  This  act  established 
regulations  relating  to  the  navigation  of  all 
harbors,  rivers,  and  inland  waters  of  the 
United  States  except  the  Great  I^kes  and 
rivers  emptying  into  the  Gulf  of  Mexico. 

The  iDlea  adopted  hy  the  board  of  super- 
vloing  Inspectors  of  steam- vessels  Jan.  26, 
I8S9,  under  the  authority  of  this  act  are  en- 
titled "  Rules  and  regulations  for  the  govern- 
ment of  pilots  of  vessels  propelled  by  steam, 
gas,  fluidj  naphtha,  or  electric  motors,  or  of 
other  vessels  propelled  by  machinery,"  etc. 
Three  sets  of  such  rules  have  been  adopted 
for  the  navigation  of  ( 1 )  The  harbors,  rivers, 
and  inland  waters  of  the  United  States  (ex- 
cept the  Great  Lakes  and  their  connecting 
and  tributary  waters  as  far  east  as  Montreal; 
the  Red  River  of  the  North,  and  rivers  empty- 
ing into  the  Qulf  of  Mexico,  and  their  trib- 
utaries; (2)  The  Bed  River  of  the  North  and 
rivers  whose  waters  flow  into  the  Gulf  of 
Mexico  and  their  tributaries;  (3)  The  Great 
Idkes  and  their  connecting  and  tributaiy 
waters  as  far  east  as  Montreal. 

63.  U.  S.  Rev.  Stat.  (1878),  {  4412;  U.  8. 
Comp.  Stat.  (1901),  p.  3020,  S  4412.  And 
see  14  U.  S.  Stat,  at  L.  p.  411 ;  10  U.  S.  Stat. 
at  L.  p.  72. 

M.  In  Tho  Plymouth  Rock,  26  Fed.  40,  it 
was  held  ttiat  rule  8  with  regard  to  naviga- 
tion in  Hell  Gate  had  the  force  of  a  statute 
and  both  vessels  were  held  in  fault:  one  for 
assenting  to  a  violation  of  the  rule  and  the 
.  other  for  violating  it.  In  The  Britannia,  34 
Fed.  G40,  rule  3  as  to  giving  'several  short 
blasts  of  the  whistle  in  cases  of  immediate 
danger  was  sustained.  See  also  In  re  Central 
R.  Co.,  92  Fed.  1010. 

65.  In  The  American  Eagle,  1  Lowell  (U.  S.) 
425,  1  Fed.  Cos.  No.  301,  a  collifllon  in  Bos- 
ton harbor,  the  question  arose  with  reference 
to  the  rule  giving  the  pilot  of  one  boat  the 
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conflict  with  the  Btatnte  and  thas  beyond  the  antbority  conferred  upon  the 
inEpectors. 

ft.  REGOtATiOMS  BtACTED  BT  CoNOBBSS  —  a.  Summary.  The  statutory  regnlfr- 
tions  now  in  force  may  be  Bummarized  as  being  those  which  are  applicable: 
(1)  To  eollifiions  npon  the  high  eeae  and  all  waters  connected  therewith  navigable 
by  sea-going  vessels.  The  regnlations  approved  by  the  internstiooal  mariae 
conference  and  adopted  by  the  act  of  congress  of  Ang.  19,  1890,^  and  vsrioos 
amendioente  thereto,  were  to  go  into  effect  at  a  time  tixed  by  the  president  in  a 
proclamation  to  be  iesned  for  that  purpose.  These  regulations  went  into  e&ect 
July  1,  1897,  and  are  called  "International  Knles."  (2)  To  collisions  in  the 
harbors,  rivers,  and  inland  waters  of  the  United  States  excepting  the  Great  Lak€8 
and  certain  western  rivers.  The  act  of  Jane  7,  1897,  is  substantially  the  same  u 
the  old  regulations  of  April  29,  1864."  By  this  act  all  tlie  former  laws  on  this 
subject  were  repealed,  except  the  section  in  the  act  of  1895  giving  the  secretary 


right  of  deciding  to  go  to  the  left  and  of  com- 
pelling the  other  boat  to  follow  this  course  by 
giving  a  premoaitoiy  signal  of  two  whistles. 
It  was  held  that  the  pilot  who  attempted  to 
do  this  did  so  at  his  peril,  as  such  a  rule,  in 
Bo  far  as  it  purported  to  authorize  pilots  to 
disregard  the  general  law  concerning  vessels 
meeting  end  on,  was  void.  In  The  Atlas,  4 
Ben.  (U.  S.)  27,  2  Fed.  Cas.  No.  633,  3  Am. 
L.  T.  Rep.  (U.  S.  CU.)  89,  a  collision  in  the 
Kill  von  KuU  between  two  steam.tugs  with 
canal-boats  iu  tow,  it  waa  held  that  rule  2 
requiring  a  port  helm  in  all  cases  was  incon- 
sistent with  article  14  of  the  regulations  and 
waa  therefore  void.  In  the  U.  S.  v.  Miller, 
20  Fed.  65,  Jt  was  held  that  tbe  subject  of 
lights  on  barges  in  tow  wu  not  withiu  the 
authority'  conferred  upon  the  supervising  in- 
spectors b;  this  act.  See  also  to  the  same  ef- 
fect The  F.  i.  P.  M.  No.  2,  36  Fed.  264;  The 
Metropolis,  17  Fed.  Cas.  No.  9,501,  In  The 
Grand  Republic,  16  Fed.  424,  it  was  held  with 
reference  to  a  collision  in  the  Hudson  river 
that  rule  2,  which  required  a  steamer  in  the 
fifth  situation,  that  is,  having  another  steamer 
on  her  starboard  bow,  to  go  to  the  right  was 
not  in  conflict  with  U.  8.  Rev.  Stet  (1878), 
S  4233,  rule  19,  although  it  took  away  from 
a  steamer  in  such  a  situation  the  option  ex- 
isting under  section  4233  to  go  to  the  right 
oi  to  the  lefL  In  The  B.  B.  Saunders,  19 
Fed.  118  Ireveraed  in  23  Blatchf.  (U.  S.)  37B, 
26  Fed.  727],  a  collision  in  the  North  river 
between  a  tug  and  a  tug  with  a  tow,  the  rule 
requiring  steamers  iu  the  so-called  fifth  situ- 
ation to  pass  ordinarily  to  the  right,  hut  per- 
mitting vessels  in  peculiar  situations  to  pass 
to  the  left  upon  sounding  a  signal  of  two 
whistles,  waa  Buatained  in  the  lower  court; 
but  on  appeal  it  was  held  that  notwithstand- 
ing the  inspectors'  rules,  the  pilot  of  the 
Saunders  was  not  bound  to  assent  to  tbe 
movements  proposed  bj  the  other  vessel,  un- 
less due  regard  to  the  particular  circum- 
stances of  the  situation  required  a  departure 
from  the  ordinary  rule. 

See  10  Cent  Dig.  tit.  "  Collision,"  1  6. 

A  mle  adopted  but  not  promulgated  at  the 
time  of  collision  and  therefore  not  known 
was  held  to  be  inapplicable.  The  Narra- 
[UI,  A.  4] 


gansett,  10  Blatchf.  (U.  S.)  476,  17  Fed.  Cas. 
No.  10,018. 

A  rule,  althovsh  not  Undiitg  aa  nch  db  a 
ulling  veiael,  may  be  recognized  as  a  umm 
of  the  sea,  and  as  such  a  vessel  held  in  fanlt 
for  breach  thereof.  The  Eleanora,  17  Blatchf. 
(U.  S.)  88,  S  Fed.  Cos.  No.  4,335,  8  Reporter 
810. 

66.  26  U.  S.  Stat,  at  L.  p.  320,  c  802; 
U.  S.  Comp.  Stat.  (1901),  p.  2863.  See  also 
infra,  III,  A,  5,  f. 

This  act  baa  been  amended  as  follows; 

28  U.  8.  Stat,  at  L.  p.  82,  c.  93,  amended 
26  U.  8.  Stat,  at  L.  p.  320,  c.  802,  art.  T; 
and  the  president  by  procIamatioD  (28  U.  B. 
Stat,  at  L.  p.  1250)  fixed  March  1,  1865,  as 
the  date  when  the  act  as  amended  should  taJce 
effect. 

28  U.  S.  Stat,  at  L.  p.  281,  c  284,  provided 
that  26  U.  S.  Stat,  at  L.  p.  320,  c.  802,  should 
not  govern  lights  for  fishing-TesBels ;  but  28 
U.  S.  Stat  st  L.  p.  680,  c.  127,  and  the  proels- 
mation  issued  in  accordance  therewith  (£S 
U.  S.  SUt  at  L.  p.  1260)  postponed  the  tak- 
ing effect  of  26  U.  S.  Stat,  at  L.  p.  320,  c. 
802,  to  a  date  to  be  thereafter  fixed  by  the 
president. 

29  U.  S.  Stat  at  L.  p.  3B1,  c.  401,  amended 
26  U.  8.  Stat,  at  L.  p.  320,  c.  802,  art  15, 
and  provided  that  the  latter  statute  ss 
amended  should  take  effect  at  a  eubeeqwnt 
time  to  be  fixed  by  tbe  president's  proelsma- 
tion. 

And  on  Dee.  31,  1806,  the  president  Issued 
his  proclamation  (29  U.  S.  Stat,  at  L.  ik 
885)  fixing  July  1,  1897,  as  the  date  on  whii^ 
26  U.  S.  Stat,  at  L.  p.  320,  e.  802,  as  amended, 
should  take  effect. 

87.  30  U.  8.  Stat  at  L.  p.  06,  c.  4;  U.  S. 
Comp.  Stat  (1901),  p.  2878;  U.  S.  Rev.  Stat 
<  1878 ) ,  I  4233.  See  also  I'n^i,  III,  A,  5,  t. 
■  Tbeae  recnUtioni  are  to  be  followe<l  by  ill 
vflBMls  navigating  all  horbon,  rivers,  and  hi- 
land  waters  of  the  United  States  except  the 
Great  Lakes  and  their  connecting  and  tribu- 
tary waters  as  far  east  as  Montreal,  the  Red 
River  of  the  North,  rivers  emptying  into  the 
Gulf  of  Mexico,  and  their  tributaries,  and 
are  hereby  declared  special  rules  made  I7  l[>- 
cal  authority.  30  V.  8.  Stat  at  L.  p.  M,  e.  4( 
U.  6.  Comp.  Stat  (1901),  p.  2876. 
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of  the  treasDry  authority  to  Bx  the  division  between  the  high  seas  and  "  any 
harbor,  river,  or  inland  water,"  "  TheBe  regalatione  went  into  effect  Oct.  7,  1897, 
and  are  entitled  "  Inland  Rales."  (3)  To  collisions  upon  the  Great  Lakes  and 
their  connecting  and  tributary  waters  as  far  east  as  Montreal,  nnder  tlie  act  of 
Feb.  8, 1895,  repealing  the  act  of  1864  so  far  as  it  applied  to  the  Great  Lakes 
and  their  connecting  waters,"  (4)  To  collisions  in  tlie  Red  River  of  the  North 
and  rivers  emptying  into  the  Gnlf  of  Mexico  and  their  tribataries.  Tessels  on 
these  rivers  are  governed  by  the  provisions  of  section  4233  of  the  Revised 
Statntes  of  the  United  States  and  the  amendments  thereto  contained  in  the  act  of 
March  3,  1893,  and  the  act  of  March  3,  1897,**  and  also  by  section  4412  of  the 
Bevised  Statntes  of  the  United  States"  authorizing  the  board  of  supervising 
inspectors  to  establish  regulations  for  Bteam-vessele  passinG;  eadi  other 

b.  Application  to  Foreign  Vessels —  (i)  Rvlb  Df  Poland.    All  maritime 
nations  having  adopted  the  regulations,  and  the  courts  of  Great  Britfun  being 


EdIcb  not  iaconalateiit  vitk  tlda  act  to  be 
obKTved  tiy  steam-veiuls  in  paiaiiig  each 
Otlicr  mEjr  be  mode  by  the  "  auperrismg  in- 
Bpcrtor-general  "  subject  to  the  approval  of 
the  «ecret«ry  of  the  treuury.  30  U.  S.  Stat. 
■t  L.  p.  96,  e.  4,  I  2 ;  U.  5.  Comp.  Stat.  (1901), 
p.  2884. 

SB.  The  ai^don  between  the  Ugh  leaa  and 
"  aoy  harbor,  river,  or  Inland  water  "  is  fixed 
I7  the  eecretary  of  the  treasury  under  the  au- 
thori^  of  28  U.  S.  Stat,  at  L.  p.  872,  c.  102. 
The  dividing  linee  fixed  up  to  the  present  time 
in  TarioUB  localitiee  by  this  authority  are 
given  in  U.  8.  Eev.  Stat.  (1879),  pp.  604, 
605  note. 

59.  U.  8.  SUt.  at  L.  p.  645,  c.  64;  U.  S. 
Camp,  Stat,  (1901),  p.  2886.  Thie  act  was 
passed  Feb,  8,  1896,  to  take  effect  March  1, 
ises. 

60.  U.  S.  Rev.  Stat.  (1878),  t  4233;  U.  S. 
Comp.  Stat  (1901),  p.  2893;  27  U.  S.  Stat. 
•t  L  p.  603,  c.  204;  29  U.  S.  Stat,  at  L. 
p.  637,  c.  389,  1%  5,  12,  13. 

81.  U.S.  Rev.  Stat  (1878),  S  4412;  U.  S. 
Comp.  Stat  (1901),  p.  3020. 

To  what  waters  applicable, —  The  question 
as  to  tbe  waters  in  which  the  old  and  the  new 
r^iilations  were  respectively  applicable  haa 
been  paseed  upon  by  the  courts  in  the  follow- 
ing cases  growing  out  of  collteione  happening 
previous  to  the  passage  of  the  above  acta: 
In  Tbe  Delaware,  161  U.  S.  459,  16  S.  a. 
516,  40  L.  ed.  T7I  [dwappromng  Singlehurat 
f.  La  Compasnie  General  Tranaatlantique,  G3 
Fed.  293,  fl  TJ.  S.  App.  693,  3  C.  C.  A.  639 ; 
The  Anrania,  29  Fed.  SS],  a  collision  in  Sep- 
tember, 1803,  in  Oedney's  channel,  lower  bay. 
New  York  harbor,  was  held  to  be  governed 
by  the  rules  applicable  to  harbors,  rivers,  and 
inland  waters,  and  the  court  said  that  "  the 
art  of  1885  did  not  attempt  to  draw  the  line 
between  the  high  seas  and  the  coast  waters 
of  tbe  United  States,  on  the  one  hand,  and 
tbe  harboia  and  inland  waters,  on  the  other. 
■  .  .  The  real  point  aimed  at  by  Congress  was 
to  allow  the  original  Code  to  remain  in  force 
to  far  as  it  applied  to  pilotage  waters,  or 
waters  within  which  it  is  necessary  for  safe 
navigation  to  have  a  local  pilot."  The  same 
rules  had  been  previously  applied  to  a  col' 
lisioQ  in  1SS9  in  th«  Columbia  river  below 


Portland  in  The  Oregon,  168  U.  S.  186,  16 
S.  Ct.  804,  39  L.  ed.  943.  In  The  Ludvig  Hol- 
berg,  157  U.  S.  60,  16  S.  Ct.  477,  39  L.  ed. 
620,  a  coUision  in  1887  in  the  lower  bay  of 
New  York  between  a  Norwegian  bark  and  an 
American  steamer  was  held  to  be  governed  by 
the  supervising  inspectors'  rules  applicable  to 
harbors  and  inland  waters.  The  same  rules 
were  applied  In  a  collision  in  October,  1691, 
on  the  Canadian  side  of  the  Detroit  river 
(The  New  York,  175  U.  S.  187,  20  S.  Ct  67, 
44  L.  ed.  126),  to  a  collision  in  1893  in  the 
lower  harbor  of  Boston  (The  Willismsport, 
74  Fed.  653,  33  U.  8.  App.  605,  20  C.  C.  A. 
689),  and  to  a  collision  in  1B97  in  the  Uia- 
sissippi  river  below  New  Orleans  (The  Al- 
bert Dumois,  177  U.  S.  240,  20  S.  Ct.  505,  44 
L.  ed.  751 ) .  In  Tbe  Plymothian,  63  Fed.  631, 
a  collision  in  November,  1891,  it  was  held 
that  the  I^IiKabeth  river  near  Norfolk  waa 
within  the  coast  waters  under  the  Interna- 
tional Regulations.  In  Singlehurst  e.  La  Com- 
pagnie  General  Tranaatlantique,  63  Fed.  293, 
11  U.  8.  App.  693.  3  C.  C.  A.  539,  it  waa  aa- 
sumed  by  counsel  and  the  court  that  the  Inter- 
national Rules  governed  a  collision  in  1800 
between  a  British  and  a  French  steamer  in 
Oedney's  channel.  In  The  Britannia,  34  Fed. 
546,  a  collision  in  November,  1886,  between 
an  English  steamer  and  a  French  steamer  in 
the  East  river,  tbe  case  was  treated  as  one 
governed  liy  the  old  rules.  In  The  Excelsior, 
33  Fed.  564,  a  collision  in  the  lower  bay  of 
New  York,  it  was  held  that  tbe  waters  below 
New  York  narrows  were  governed  by  the  In- 
ternational Rules  of  1885.  The  same  view  ap- 
pears to  have  been  followed  in  The  Non 
Pareille,  33  Fed.  624.  In  The  Qreenpoint,  31 
Fed.  231,  a  collision  in  the  East  river  between 
the  steamer  Grand  Republic  and  a  tugboat 
it  was  held  that  article  19  of  the  Interna- 
tional Rules  of  1885  was  not  applicable.  In 
The  Aurania,  29  Fed.  98,  a  collision  in  Sep- 
tember, 1885,  between  the  two  British  steam- 
ers Republic  and  Aurania,  as  they  were  about 
entering  Oedney's  channel  to  cross  the  bar, 
the  new  International  Rules  were  applied,  for 
the  reason  that  the  pilota  and  officers  of  each 
vessel  apparently  regarded  themselveB  and  the 
other  vessel  as  sailing  under  such  new  Inter- 
national Bulea. 
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required  by  the  mnntcipal  law  to  apply  the  regnlations  to  Bhips  of  all  aations  that 
hare  adopted  them,  the  mle  of  the  road  is  the  same  for  all  shim  and  is  recog- 
nized ali&e  by  international,  mnnicipal,  and  maritime  law."  Toreign  ahips, 
equally  with  British  ships,  are  bound  to  know  and  observQ  local  regulations  loi 
preventing  collisions  in  force  in  varione  rivers  and  harbors  of  that  country .• 

(n)  Rule  Under  Decisions  of  United  States  Coubts.  In  an  action 
bronght  in  the  courts  of  the  United  States  growing  ont  of  a  collision  on  the  high 
seae  the  rule  is  that  the  general  maritime  law,  as  aaministered  in  our  conrta,  shall 
bo  applied.**  This  role  has  certain  qualifications :  (I)  If  both  ships  belong  to 
the  same  foreign  country,  or  if  they  belong  to  different  nations  whose  maritime 
law  is  the  same  aa  respects  any  particular  matter  of  hability  or  obligation,  if 
shown  to  the  court  this  law  will  be  applied,  altiiough  it  differ  from  the  law  of  tbe 
forum,  for  as  respects  the  parties  concerned  it  is  the  maritime  law  which  they 
mutu^ly  acknowledge ;  '^  and  (2)  another  Qualification  to  the  rule  of  appi  jing  tho 
law  of  the  forum  is  that  neither  ship  will  be  open  to  blame  for  following  the 
saihng  regulations  and  rales  of  navi^tton  prescribed  by  its  own  government  for 
their  duwjtion  on  the  high  seaa." 

14  Am.  Ii.  Bev.  164,  a  collision  betweeo  a  for- 
eign vesael  and  a  United  StatsB  vessel  fifty 
miles  off  our  coast,  it  whs  held  that  the  for- 
ei^  vessel  could  set  up  a  failure  on  the  part 
of  the  other  to  show  a  lighted  torcb  as  re- 
quired by  the  reflations  of  congress.  See 
also  The  Belle,  1  Ben.  (U.  S.)  317.  3  Fed. 
Cas.  No.  1.269,  9  Leg.  k  Ins.  Rep.  270. 

6S.  The  Scotland  (National  Steam  Hav. 
Co.  V.  Dyer),  105  V.  S.  24,  26  L.  ed.  1001. 

For  so  earlier  decinon  to  the  contiai7  see 
Smith  £.  Condry,  1  How.  (U.  S.)  28,  11  U  ed. 


62.  Marsden  ColL  (3d  •&.)  210. 
By  35  ft  26  Tict.  c.  63,  f  58,  authority  was 

given  to  the  queen  whenever  it  was  made  to 
appear  that  any  foreign  country  was  willing 
that  the  rules  of  navigation  in  question 
should  apply  to  ships  of  such  country  when 
beyond  tlte  limits  of  British  jurisdiction,  to 
direct  by  orders  in  council  that  such  regula- 
tions, etc.,  should  apply  to  the  ships  of  the 
said  foreign  country,  whether  within  British 
jurisdiction  or  not. 

Prerioni  to  the  MeTchanta*  Shipping 
Amendment  Act,  which  tooli  effect  June  1, 
1S63,  it  had  been  held  in  the  English  courts 
of  admiralty  that  a  foreigner  could  not  set 
up  against  a  British  vessel  with  which  his 
snip  had  collided,  that  the  British  vessel  had 
violated  the  British  Mercantile  Marine  Act  on 
the  high  seas,  for  the  reason  as  given,  that  the 
foreigner  was  not  bound  by  it,  it  being  be- 
yond the  power  of  parliament  to  make  rules 
applicable  to  foreign  vessels  outside  of  Brit- 
iah  waters.  The  Saionia,  8  Jur.  N.  S.  316,  31 
L.  J.  Adra.  201,  Lush.  410,  15  Moore  P.  C, 
262,  10  Wkly.  Rep.  431,  IS  Eng.  Reprint  493; 
The  ZoUverein,  2  Jur.  N.  S,  429,  Swabey  9B, 
4  Wltly.  Hep.  55,5;  Cope  v.  Doherty.  4  Kay 
&  -T.  307;  Williams  v.  Gutch,  4  L.  T.  Kep. 
N.  S.  627,  14  Moore  P.  C.  202,  15  Eng.  Re- 
print 281;  The  Dumfries,  Swabey  83,   125. 

Before  the  close  of  the  year  1864  nearly  all 
the  commercial  nations  of  the  world  had 
adopted  these  regulations,  and  they  were  rec- 
ognized as  having  adopted  them.  Conse- 
quently since  that  time  it  has  been  held  in 
the  English  courts  that  a  collision  happening 
between  a  British  ship  and  a  vessel  belonging 
to  one  of  these  nations  on  the  high  seas  or  in 
foreign  waters  was  governed  by  these  regula- 
tions subject  to  local  rules  and  to  tlie  munici- 
pal laws  In  foreign  waters.  Marsden  Coll. 
(3d  ed.)   216. 

63.  Marsden  Coll.  (3d  ed.)  216;  25  ft  26 
Vict,  c,  63,  il  32,  57.  And  see  The  Fyenoori 
Swabey  374. 

64.  Tlie  Belgenland,  114  U.  S.  366,  G  S.  Ct. 
860.  29  L.  ed.  152.  In  Leonard  v.  Whitwill, 
^10  Ben.   (U.  ii.)   638,  15  Fed.  Cas.  No.  8,201, 
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00.  The  following  decisions  show  the  extent 
to  which  these  doctrines  have  been  applied: 
In  Sears  it.  The  British  Steamer  Scotia,  14 
Wall.  (U.  8.)  170,  20  L.  ed.  822,  a  coliiaion 
between  the  American  ship  Berkshire  and  tbe 
British  steamer  Scotia  in  mid-ocean,  it  waa 
held  that  the  rules  of  navigation  adopted  I7 
the  British  orders  in  council,  Jan.  B,  1863, 
and  by  act  of  congress,  1864,  having  been  ac- 
cepted by  the  principal  commercial  statea  of 
the  world,  were  to  be  regarded,  so  far  aa  re- 
lated to  these  vessels,  as  the  law  applicable 
at  the  time  when  the  collision  took  place. 
The  Berkshire  was  held  solely  in  fault,  be- 
cause she  carried  a  white  light  on  tho  anchor 
stock  instead  of  green  and  red  lights,  aa  re- 
quired by  the  regulations,  and  was  thus  mia- 
taken  for  a  steamer.  In  The  Sarmatian,  2 
Fed.  BU,  a  collision  between  an  American 
schooner  and  a  British  steamer  in  the  Cbesa- 
peake  bay,  the  failure  on  the  part  of  Lbe 
schooner  to  display  a  torch  light  to  the  over- 
taking steamer  appeared  to  be  the  cause  of 
the  collisiou.  It  was  claimed  on  her  part 
that  this  not  being  required  under  the  laws 
of  Great  Britain  it  was  a  rule  which  would 
not  be  binding  upon  a  British  vessel  and 
therefore  should  not  apply  in  a  collision 
with  a  ship  of  that  nation;  and  it  was  held 
that  although  the  United  States  rules  might 
not  apply  to  a  British  vessel  in  our  waters, 
still  the  local  usages  growing  out  of  those 
rules  were  binding  on  foreign  vessels  when 
within  the  United  States  waters  and  under 
the  charge  of  a  pilot,  who  would  naturallj 
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e.  To  What  Clanfls  of  Vessels  Applicable.  In  the  United  States  tlie  ordi' 
nary  mles  of  naTigation  to  prevent  collisiona  are  intended  to  embrace  all  classes 
of  vMsels,  including  rafts,  and  are  also  binding  on  flBliing- vessels  while  engaged 
at  their  fishing  grenade  aa  well  as  elsewhere.''  In  England  the  regulations  apply 
to  all  sea-going  ships  and  craft,  whether  large  or  fimall,  or  whether  propelled  by 
oars,  sails,  or  eteam." 

d.  Application  With  Beference  to  Risk' of  Collision  —  (i)  RuLE  Statbd. 
.Knles  of  navigation  are  obligatory  on  vessels  when  approaching  each  other  from 
the  time  the  necessity  for  precaation  begins ;  and  they  cootione  to  be  applicable 
as  the  vessels  advance  so  long  as  the  means  and  opportunity  to  avoid  the  danger 
reradn.  They  do  not  apply  to  a  vessel  reqnired  to  keep  her  course  after  tlie 
approach  is  so  near  that  tlie  collision  is  inevitable,  and  are  equally  inapplicable  to 
vessels  of  every  description  while  they  are  yet  so  distant  from  each  other  that 
measures  of  precaution  have  not  become  necessary  to  avoid  a  collision.'*  If  a 
certain  tnaaceuver  is  made  too  late  to  avoid  the  collision  the  fact  that  it  was  the 
proper  one  under  the  circumstances  is  no  excuse  for  its  not  having  been  per- 
formed more  promptly.'"'     The  regulations  do  not  become  applicable  until  the 

follow  them  himae]f  and  expect  that  they 
ehouM  ba  followed  by  other  vessels,  and  on 
this  view  the  steamer  was  held  in  fault.  In 
National  Steam  Nav.  Co.  v.  Dyer,  lOG  U.  B. 
24,  26  L.  ed.  IDOl,  a  collision  between  a  Brit- 
ish steamer  and  the  American  ship  Kate 
l^er  on  the  high  seas,  the  British  steamer, 
the  Scotland,  claimed  a  limitetion  of  her  lia- 
bility under  the  United  States  statute,  and  it 
waa  held  that  notwithstanding  the  fact  that 
the  courts  of  Great  Britain  had  previously  re- 
fused to  allow  foreign  vessels  to  obtain  the 
beneflt  of  their  limited  liability  act,  nevertbe- 
leaa  the  British  atcamer  was  entitled  to  it  in 
OUT  courts;  that  although  owing  to  the  pe- 
culiar terms  of  the  British  acta  of  parliament 
they  migbt  not  apply  to  foreign  ships,  the 
United  States  statute  was  the  maritime  rule 
of  Uie  courts  of  the  United  States,  and  that 
by  the  tenns  of  the  statute  it  was  not  re- 
stricted to  any  nationality  or  domicile;  that 
there  waa  no  demand  for  such  a  narrow  con- 
struction as  that  of  the  British  act,  and  that 
public  policy  required  that  the  rules  of  the 
maritime  law  as  accepted  by  the  United 
States  should  apply  to  all  alike,  so  far  as  it 
could  properly  be  done.  In  Thommessen  v. 
Whitwili.  118  U-  S.  520,  6  S.  Ct.  1172,  30 
L.  ed.  166,  the  question  arose  as  between  two 
foreign  ships,  each  of  a  different  nationality, 
what  law  should  be  applied  in  our  courts, 
the  collision  being  between  the  Norwegian 
bark  Daphne  and  a  British  steamer  Great 
Western,  and  it  was  held  that  no  proof  hav- 
ing been  presented  to  the  court  that  the  laws 
of  Sweden  and  Great  Britain  were  the  same 
on  the  subject,  the  only  law  applicable  to  the 
ease  was  the  law  of  the  forum,  which  was  the 
maritime  law  of  this  country.  In  The  State 
of  AUbama,  17  Fed.  847,  it  was  held  that  the 
American  law  requiring  the  exbibition  of  a 
flash-light  to  an  overtaking  vessel  wss  not  ap- 
plicable as  the  taw  of  the  forum  in  a  collision- 
between  vessels  belonging  to  two  different  for- 
eign nations,  neither  of  which  required  such 
a  light  according  to  its  own  maritime  law. 

67.  The  Summit,  2  Curt.    (U.  S.)    150,  23 
Fed.  Cm.  No.  13,606;  U.  S.  B.  One  Baft  of 


Timber,  6  Hughes  (U.  S.)  404,  IS  Tsd. 
796. 

Ai  to  theii  application  to  vetsela  of  war  in 
tima  of  peace  see  St.  Louis,  eto.,  Tranap.  Co. 
p.  U.  S.,  33  Ct.  CI.  261. 

68.  Em  p.  Ferguson,  L.  R.  6  Q.  B.  280,  1 
Aspin.  8,  40  L.  J.  Q.  B.  105,  24  L.  T.  Eep. 
N.  F    " ■ 

c.  ea 

344. 

As  to  theii  application  in  riveii  and  hai- 
bora  to  such  craft  a*  hulks  and  lurboT  Uzht- 
el>  which  were  never  intended  to  go  to  sea 
see  The  C.  S.  Butler,  L.  R.  4  A.  A.  E.  238; 
European,  etc..  Mail  Co.  v.  Peninsular,  etc.. 
Steam  Nav.  Co.,  12  Jur.  N.  S.  900.  14  L.  T. 
Rep.  N.  S.  704,  14  Wkly.  Hep.  843. 

68.  Peters  v.  The  Schooner  Dexter,  23  WalL 
(U.  S.)  60,  23  L.  ed.  84;  Fraser  v.  The  Pro- 
peller Weuona,  19  Wall.  (U.  S.)  41,  22  L.  ed. 
62;  Brpwn  v.  Slanson,  7  Wall.  (U.  S.)  65e, 
ig  L.  ed.  167;  Marsden  Coll.   (3d  ed.)  361. 

It  is  clear  that  the  rules  do  not  apply 
where  vessels  are  sailing  properly  and  there 
is  no  ciiance  of  collision.  The  Sylph,  2  Spinka 
75. 

70.  The  Steam  Perry-Boat  America  c  Cam- 
den, ete.,  R.  Tranap.  Co.,  92  U.  S.  432,  23 
L.  ed.  724;  Miner  c.  The  Bark  Sunoyside,  91 
U.  S.  208,  23  L.  ed.  302 ;  The  Steamboat  Syra- 
cuse V.  Langley,  12  Wall.  (U.  S.)  167,  20 
L.  ed.  382;  The  Steamboat  Joseph  Johnson 
V.  McCord,  0  WaU.  (U.  S.)  146,  19  L.  ed. 
610;  The  Steamer  C.  Vanderbilt  c.  UcKibbon, 
6  Wall.  (U.  S.)  226,  IB  L.  ed.  823;  The 
Steamship  Fenham  v.  Wake,  L.  R.  3  P.  C. 
212,  23  L.  T.  Rep.  N.  S.  329,  6  Moore  P.  C. 
N.  S.  601,  16  Ei^.  Reprint  815;  The  Stada- 
cona,  5  Notes  Gas.  ( Bng. )  37 1 ;  Marsden  ColL 
(3ded.)  356. 

The  delay  In  adopting  the  tight  mHinie  In 
dne  Mason  is  dangerous  not  only  becausfl 
there  may  not  be  opportunity  far  doing  so 
later  but  because  tJie  delay  may  lead  the 
other  vessel  to  suppose  the  former  unable  to 
comply  with  the  rule,  and  the  former  may, 
by  waiting  until  the  collision  is  too  imminent, 
frighten  the  other  vessel  into  a  wrong  step, 
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facts  are  kDown,  and  a  veeeel  shonld  keep  her  course  antil  she  has  aecertained  what 
the  Strang  veseel  is  and  what  course  she  is  pnrsning."  In  the  case  of  two  vessel* 
approaching  bo  as  to  idtoIvo  risk  of  collisioQ  if  either  the  meetine  or  crosaing 
role  appHes  at  the  time  when  there  appears  to  be  risk  of  collision  the  same  rnle 
continues  to  apply  nntil  the  ships  are  clear,  and  no  change  of  position  will  bring 
the  other  rnle  into  operation.'' 

(ii)  WifAT  Constitutes  Bisk  of  Colltsiqu.  Article  17  of  the  "Washington 
Conference  Regulations  enacted  in  1890  is  as  follows:  "Risk  of  collision  can,- 
when  eircniiiBtances  permit,  be  ascertained  bj  carefnllj  watcliing  the  bearing  of 
an  approaching  vessel.  If  the  bearing  does  not  appreciably  change  snch  risk 
shonla  be  deemed  to  exist."  " 


in  which  case  the  former  would  be  rttponaible 
for  the  entire  Iobb.    Uarsden  Coll.   (3d  ed.) 
866.     And  see  twpra,  II,  A,  3. 
SUpa  have  frequently  been  Iield  in  fxnlt 

for  B  collision  resulting  from  the  fact  that  the 
helmsman  trusted  to  bcin^  able  to  Bhave  clear. 
The  Benefactor,  14  Blatchf.  (U.  S.)  254,  3 
Fed.  Css.  No.  1,298;  The  John  Brotherick,  8 
Jur.  276. 

71.  It  was  held  in  The  Vindomora,  14  P.  D. 
172,  38  Wklf.  Rep.  69,  that  an  alUration  of 
tbe  helm  in  a  fog  upon  a  guess  as  to  the  other 
ship,  when  her  whistle  only  was  heard,  was 
not  necessarilj  negligence.  In  The  Libra,  4 
Aspin.  42S,  45  L.  T.  Rep.  N.  S.  161,  6  P.  D. 
139,  it  was  held  (under  the  Thames  rules) 
that  vessels  rounding  a  point  upon  concentric 
circles  of  different  diameters,  and  bo  that  they 
would  clear  each  other  without  further  al- 
teration of  their  helms  than  the  course  of  the 
river  required,  are  not  in  risk  of  collision. 
A  greater  or  leas  risk  of  collision  is  required 
to  bring  some  rules  into  operation  than 
others,  and  the  duty  of  acting  promptly  is 
greater  in  some  cases  than  others;  for  ex- 
ample it  requires  a  more  imminent  risk  of 
eollision  to  bring  article  IS,  requiring  asteam- 
nhip  to  slacken  or  stop  ana  reverse,  into 
force  than  that  which  brings  the  other  ar- 
ticles into  operation.  Marsden  Coll.  (3d  ed.) 
361.  But  see  The  Milwaukee,  Brown  Adm. 
313,  17  Fed.  Cas.  No.  9,026,  in  which  it  was 
said  that  when  vessels  are  passing  in  crowded 
or  narrow  channels  there  is  always  risk  of 
collision.  In  The  Steamer  C.  Vanderbilt  t>. 
McKibbon,  6  Wall.  (U.  S.)  225,  18  L.  ed. 
823,  this  steamer  was  coming  up  the  Hudson 
near  the  city  of  Troy  on  tbe  westerly  side  of 
the  river  and  was  held  in  fault  for  not  chang- 
ing her  course  and  passing  to  the  easterly 
side  before  entering  a  fog-bank.  Her  negli- 
gence was  the  cause  of  her  coming  into  a  col- 
lision with  a  tow  of  canal-boats  that  were 
slowly  going  down.  As  to  whether  the  regu- 
lations are  applicable  not  only  in  cases  where 
there  is  actual  risk  of  collision  bat  also 
where  there  is  probability  or  apprehension  of 
risk  see  Marsden  Coll.  (3d  ed.)  348.  If  a 
vessel  is  unable  to  answer  or  slow  in  answer- 
ing her  helm  it  is  her  duty  to  be  prompt  in 
obeying  the  regulations,  and  it  is  to  be  noted 
that  it  is  not  enough  to  show  that  the  helm 
was  altered,  but  a  vessel  must  also  prove  that 
she  answered  her  helm.  The  Test,  5  Notes 
Coa.  (Eng.)  276.  In  Ocean  Steamship  Co.  o. 
[Ill,  A.  5,  d,  (l)] 


Apear,  16  App.  Cas.  37,  6  Aapin.  491,  69  L.  J. 
P.  C.  49,  62  L.  T.  Kep.  N.  S.  331,  38  Wkly. 
Rep.  481,  a  collision  between  two  steam-shipa 
in  the  night-time,  A  sighted  B  approaching 
showing  all  her  lights.  .4  ported,  shutting 
in  the  green  of  B;  B  starboarded  showing 
green  again  and  A  ported  shutting  it  in, 
when  B  again  starhoarded  showing  green. 
A  was  held  in  fault  for  not  then  stopping  aod 
reversing.  See  The  General  U.  S.  Grant,  S 
Ben.  (U.  S.]  465,  10  Fed.  Cas.  No.  6,320 
(where  a  sailing  lighter  on  a  groundless  ap- 
prehension of  danger  made  a  change  of  helm 
which  brought  her  into  a  collision  with  a 
steam-tug,  which,  had  she  held  her  course, 
she  would  have  avoided)  ;  The  C.  H.  Seuff,  32 
Fed.  237;  Tbe  Aurania,  29  Fed.  98.  The 
regulations  continue  to  be  applicable  so  long 
as  means  and  opportunity  to  avoid  the  dan- 
ger remain.  Peters  i>.  The  Schooner  Dexter, 
23  Wall.  (U.  S.)  69,  23  L.  ed.  84;  Bentley  r. 
Coyne,  4  Wall.  (U.  S.)  509,  13  L.  ed.  457; 
New  York,  etc.,  U.  S.  Uail  Steamship  Co. 
V.  Eumball,  21  How.  (U.  S.)  372,  16  L.  ed. 
144. 

72.  The  Aurania,  29  Fed.  98;  Uarsden 
Coll.  (3d  ed.)  365.  In  The  Titan,  23  Blatchf. 
<U.  S.)  177,  23  Fed.  413,  it  was  held  that  a 
vessel  ordinarily  has  the  right  to  assumfl 
that  the  other  vessel  will  observe  the  rules, 
but  this  presumption  must  not  be  carried  so 
far  as  to  exonerate  her  from  ordinary  pre- 
cautions or  to  excuse  her  from  the  conse- 
quences of  a  mistake,  when  by  a  slight  exer- 
tion and  without  any  perU  to  herself  or  the 
other  vessel  she  could  certainly  avoid  the 
hazard.  In  The  Galileo,  24  Fed.  386,  it  was 
held  that  a  vessel  was  not  bound  to  use  more 
than  ordinary  nautical  skill  and  judgment  in 
avoiding  the  consequences  of  another's  fault. 
In  Wells  V.  Armstrong,  29  Fed.  216,  a  vessel 
was  held  in  fault  for  not  allowing  sufficient 
margin  for  the  contingencies  of  navigation  in 
undertaking  to  avoid  another  vessel.  It 
seerns  that  a  vessel  is  not  in  fault  for  an  al- 
teration of  her  helm  for  greater  safety  in  • 
case  where  there  is  no  risk.  The  Sylph, 
Swabey  233;  Marsden  Coll.  (3d  ed.)  253. 
But  see  The  Steam  Propeller  Corsica  c.  Schuy- 
ler, 9  Wall.   (U.  S.)    630,  19  L.  ed.  804. 

73.  What  constitutes  risk  of  collision,  it 
is  said  by  Dr.  Lushington,  must  be  decided 
according  to  tbe  circumstances  of  each  par- 
ticuhir  case  by  men  of  nautical  experienoe. 
The  Stanmore,  6  Aspin.  441,  64  L.  J.  Adm. 
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a.  Boles  For  Construingr  Reffolations.  In  determining  the  intention  of  con- 
gress ill  enacting  the  regulations  the  rule  Ib  that  the  words  of  any  particular 
•section  are  to  be  construed,  not  as  though  it  were  a  separate  enactment,  but  as 
fonning  part  of  the  entire  act  prescribing  a  body  of  rules  having  for  their  object 
tlie  prerention   of  collisions  at   eea.^    The  terms  used   in  the   rules  are  to  be 


88,  S3  L.  T.  Bep.  N.  8.  10,  10  P.  D.  134;  The 
Mftngerfam,  Smb^  120;  Uarsdeo  Coll.  t3d 
ed.)  354. 

niiistiatioiu. —  In  the  following  instance* 
it  was  held  that  the  vessels  were  ajiproach- 
lag  8o  as  to  involve  risk  of  eollision:  In 
Peters  e.  The  Schooner  Dexter,  23  Wall. 
(U.  S.)  6D,  23  L.  ed.  84,  in  which  two  schoon- 
era  were  meeting  end  on;  one  ported  while 
half  a,  mils  away  and  tha  other  did  nothing 
until  quite  near,  and  than  in  the  confusion 
of  the  moment  put  her  wheel  in  the  wrong  di- 
rection. The  latter  was  held  solely  in  fault. 
The  ease  of  The  Steamboat  Joseph  Johnson 
r,  McCord,  9  Wall.  (U.  S.)  140,  10  L.  ed. 
GIO,  was  a  collision  between  a  side-wheel 
steamboat  coming  down  the  East  river  and  a 
canal-boat  in  tow  of  a  tug  going  up.  The 
steamer  was  held  in  fault  for  attempting, 
vhen  the  vessels  were  too  near  to  do  so  with 
safety,  bj  giving  two  whistles  to  bring  atx>ul 
a  departure  from  the  regulations  and  for 
changing  her  course  before  she  was  certain 
her  signal  had  been  heard  and  understood.  In 
Brown  p.  Slanson,  7  Wall.  (U.  S.)  856,  19  L.  ed. 
157,  the  schooner  William  0.  Brown,  heavily 
laden  with  coal  and  iron,  bound  up  Lake  Krie 
on  a  voyage  from  Buffalo  to  Chicago,  and  the 
b«rk  A.  P.  Nichols,  coming  out  from  Detroit 
river  early  in  the  evening  before  the  collision, 
bound  down  the  lake  to  Buffalo,  laden  with  a 
full  cargo  of  com,  were  meeting  end  on,  each 
going  six  miles  an  hour  and  approaching 
a  mile  in  five  minutes,  and  when  about  two 
or  three  milee  apart  the  schooner  star- 
boarded. She  was  held  in  fault  for  so  doing. 
In  The  Steam  Feiry-Boat  America  o.  Cam- 
den, etc,  R.  Transp.  Co.,  92  U.  S.  432,  23 
L.  ed.  724,  a  collision  between  a  tugboat 
which  was  coming  down  the  East  river  and 
a  ferry-boat  on  her  trip  across,  tioth  boats 
were  held  in  fault  for  not  having  done  what 
they  did  do  sooner,  after  the  risk  of  collision 
be«auue  apparent  In  Miner  v.  The  Bark  Sun- 
nyside,  91  U.  S.  208,  23  L.  ed.  302,  a  steam- 
tug  drifting  in  lake  Huron  at  night  waiting 
for  a  tow  was  run  into  by  a  bark,  and  the 
latter  was  held  in  fault  for  not  having  de- 
termined in  time,  after  seeing  the  lights  of 
the  steam-tng,  whether  she  was  in  motion  or 
only  drifting,  and  the  tug  was  also  held  in 
fai^t  for  not  having  made  any  effort  to  as- 
certain the  situation  or  the  course  of  the  ap- 
uoBching  bark  after  she  was  sighted.  In 
Bentley  n.  Coyne,  4  Wall.  (U.  S.)  509,  IS 
L.  ed.  457,  a  bark  sailing  free  on  the  port 
tack  sighting  a  schooner  close-hauled  on  the 
starboard  tack  in  lAke  Michigan  at  about 
seven  o'clodi  in  the  evening,  about  two  or 
three  miles  off,  the  bark  was  held  solely  in 
fault,  the  change  of  the  course  of  the  schooner 
being  at  the  last  moment  to  ease  the  blow. 
And  Me  The   Bteamar  Cayuga  v.   Hoboken 


Land,  etc.,  Co.,  14  Wall.  (U.  S.)  270,  20 
L.  ed.  828;  The  Steamboat  Syracuse  v.  Long- 
ley,  12  Wall.  (U.  S.)  167,  ZO  L.  ed.  382  (aa 
to  the  duty  of  a  tog  with  tow  in  rounding  a 
bend  where  there  might  be  risk  of  collision)  ; 
The  Auranla,  29  Fed.  OS  (in  which  both  ves- 
sels were  held  in  fault  for  allowing  them- 
selves to  get  into  a  position  in  which  there 
was  danger  of  collision).  In  The  Benefactor, 
14  Blatchf.  (U.  S.)  2S4,  3  Fed.  Gas.  No.  1,298, 
a  steamer  attempting  to  pass  a  schooner  in 
the  open  sea  within  a  cable's  length,  seven 
hundred  and  twenty  feet,  was  held  in  fault 
for  a  resulting  collision.  In  The  Milwaukee, 
Brown  Adm.  313,  17  Fed.  Cas.  No.  0,626,  a 
collision  between  two  steamers  in  a  crooked 
iind  narrow  channel,  one  was  held  in  fault 
for  keeping  her  speed  eleven  miles  until  only 
a  moment  before  a  collision.  See  also  Beal  v. 
Marchais,  L.  B.  5  P.  C.  316.  2  Aspin.  1,  28 
L.  T.  Rep.  N.  S.  822,  21  Wkly.  Rep.  6S3  (in 
which  a  steamer  and  a  sailing  ship  distant 
two  or  three  miles  were  meeting  at  a  joint 
speed  of  seventeen  knots,  the  steamer  not 
being  able  to  make  out  the  course  of  the  sail- 
ing ship  but  knowing  that  it  was  probably 
very  nearly  opposite  her  own)  ;  The  Screw 
Steamship  Jesmond  c.  The  Screw  Steamship 
Earl  of  Elgin,  L,  R.  4  P.  C.  1,  1  Aspin.  150, 
25  L.  T.  Rep.  N.  8.  614,  8  Moore  P.  C.  N.  S. 
170,  17  Eng.  Reprint  280  (in  which  two  steam- 
ers were  meeting  on  nearly  opposite  courses 
at  a  joint  speed  of  eighteen  or  nineteen  knots 
an  hour  and  distant  a  mile  and  a  half  from 
each  other)  ;  The  Seaton,  6  Aspin.  191,  S3 
L.  J.  Adm.  16,  4B  L.  T.  Rep.  N.  S.  747,  » 
P.  D.  1,  32  Wkly.  Rep.  600  (in  which  a 
steamer  was  overtaking  another  upon  a  con- 
verging course  and  distant  about  three 
miles);  The  Franconia,  3  Aspin.  295,  36  L.  T. 
Rep.  N.  S.  721,  2  P.  D.  8,  25  Wkly.  Rep.  107 
(in  which  a  steamer  was  sighted  two  points 
on  the  quarter  of  another  and  overtaking  her 
when  distant  a  mile  or  less).  In  The  Ban- 
shee, 6  Aspin.  221,  67  L.  T.  Rep.  N.  S.  841, 
in  which  a  steamer  going  seventeen  knots 
was  overtaking  another  going  ten  or  twelve 
knots  and  eighteen  yards  ahead  in  Dublin 
bay  and  the  rear  ship  was  steering  so  aa  to 
pass  within  a  ship's  length,  there  was  held 
to  be  no  risk  of  collision,  and  the  leading 
ship  was  held  not  in  fault  for  keeping  her 

74.  "  The  intention  of  the  Legislature  does 
not  break  itself  into  sections.  It  is  to  be 
drawn  from  the  entire  corpus  of  the  Act  and 
not  from  a  single  passage."  Per  Story,  J., 
in  The  Harriet,  1  Story  (U.  S.)  251,  11  Fed. 
Cas.  No.  6,090  [cited  in  U.  S.  V.  One  Baft 
of  Timber,  6  Hughes  (U.  S.)  404,  13  Fed. 
796,  holding  a  raft  liable  to  the  penalty  im- 
posed by  U.  S.  Rev.  Stat.  (1B78),  |  4234,  for 
not  carrying  primer  torch  lights,  although 


[ni.  A.  6.  •] 
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oonstrned  in  a  oantical  sense  and  mnst  be  applied  as  eeamen  are  wont  t4i 
apply  them." 

f.  The  InteFnaUonal  and  Inland  Rnles  —  (i)  Esactisq  Clajjbb,  Scops,  ash 
PSKALTY — (a)  In  General — (1)  Of  Intkbnational  Rules.  "Be  it  enacted, 
etc.,  That  the  following  regulations  for  preventing  coIliBione  at  sea  shall  be 
followed  by  all  public  and  pnvate  veesels  of  the  United  States  upon  the  high  eeas 
and  in  all  waters  connected  therewith,  navigable  by  seagoing  vessels ; "  and  it 
ie  provided  (article  30)  that  nothing  in  these  rules  is  to  interfere  with  the  opeoi- 
tion  of  a  special  rule,  duly  made  by  local  authority,  relative  to  the  navigatioD  of 
any  harbor,  river,  or  inland  waters.™ 

(2)  Of  Ikland  Bcles.  "  Be  it  enacted,  etc,  That  the  following  reKolatioDS 
for  preventing  collision  shall  be  followed  by  all  vessels  navigating  all  narbors, 
rivers,  and  inland  waters  of  the  IJnited  States,  except  the  Qreat  LaKes  and  their 
connecting  and  tributary  waters  as  far  east  as  Montreal,  and  the  Bed  Biver  of 
the  North  and  rivers  entering  into  the  Gulf  of  Mexico  and  their  trihntaries,  and 
are  hereby  declared  special  rules  duly  made  by  local  anthority." "" 

(b)  Penalty  —  (1)  Imposed  Upon  Pbssoks  in  Charge.  Every  pilot,  engi- 
neer, mate,  or  master  of  any  steam-vessel,  and  every  master  or  mate  of  any 
barge  or  canal-boat,  who  neglects  or  refuses  to  observe  the  provisions  of  the  act, 
or  tue  regulations  established  in  pnrsnance  of  section  2,''^  is  liable  to  a  penalty  of 
fifty  dollars,  and  for  ^1  damages  sustained  by  any  passenger  in  his  perBOn  or  bag- 
gage by  such  neglect  or  refusal ;  nothing  in  the  act,  however,  relieves  any  Tessel, 
owner,  or  corporatioa  from  any  liability  incurred  by  reason  of  saoh  neglect  or 
refusal,™ 

(2)  luFOSED  Upon  Yebsbl.    Every  vessel  navigated  withont  complying  with 


rafta  kN  not  apeciallj  named  in  that  Motion 
but  referred  to  in  section  4233]. 

TS.  Per  Brown,  J.,  in  The  Auranift,  29 
Fed.  08;  The  Dunelm,  B^spin.  304,  93  L.  J. 
Adm.  81,  51  L,  T.  Rep.  N.  S.  214,  9  P.  D. 
'184,  32  Wkly.  Rep.  970;  Marsden  Coll.  {3d 
ed.)  346.  See  also  The  Beryl.  6  Aspin.  321, 
53  L.  J.  Adm.  75,  51  L.  T.  Rep.  N.  S.  654, 
8  P.  D.  137,  33  Wkly.  Rep.  191;  The  Libra, 
4  Aepin.  429,  45  L.  T.  Rep.  N.  S.  161,  S 
P.  D.  139;  The  Margaret,  9  P.  D.  47. 

Barly  caMS  are  aothoiitlea  upon  the  con- 
Btmction  uid  effect  of  the  present  reguln- 
tione  excepting  where  they  deal  with  rules 
which  have  heen  expressly  abrogated  by  the 
present  enactment.  Where  words  used  in  an 
earlier  set  of  regulations  have  once  received 
B.  judicial  construetioD  the  legislature  must 
be  taken  in  any  subae^uent  enactments  to 
have  used  them  according  to  the  meaning 
which  a  court  of  competent  jurisdiction  had 
given  them.     Maraden  Coll.   (3d  ed.)   368. 

76.  26  U.  S.  Stat,  at  L.  p.  320,  c.  802,  [%  1] ; 
U.  S.  Comp.  Stat.   (1901|,  p.  2863. 

Aa  to  application  of  atatutea  and  municipal 
ordinances  see  supra.  III,  A,  3. 

Prior  nilea  of  navigation  relating  to  mat- 
ters not  embraced  in  the  act  still  remain  in 
force.  The  Schooner  Sarah  Watson  p.  The 
Steamer  Sea  Gull,  23  Wall.  (U.  S.)  165,  23 
L.  ed.  SO. 

Tha  common  lav  of  tli«  sea.—  The  statute 
•pecifies  some  of  the  precautions  to  be  taken 
by  navigators,  and  leaves  others,  equally  ob- 
ligatori',  to  the  common  law  of  the  sea.  The 
D.  P.  kelley  c.  Thompson,  1  I^well  (U.  S.) 
124,  7  Fed.  Cas.  No.  4,066.    And  see  The  Syl- 


vester Hale,  6  Ben.  (U.  S.)  S23.  S3  Fed.  Ou. 
No.  13,712,  17  Int.  Rev.  Rec.  190;  and  auiira. 
Ill,  A,  1. 

Article  30  is  the  same  as  article  25  of  the 
former  act  of  March  3,  1885,  excepting  that 
the  expression  '*  inland  waters "  is  substi- 
tuted for  "  inland  navigation." 

77.  30  U.  S.  SUt.  at  L.  p.  Bfl,  c  4;  U.  S. 
Comp.  Stat.   (1901),  p.  2875. 

The  preamble  of  this  act  is:  "  Whereaa  the 
provisions  of  chapter  eight  hundred  and  two 
of  the  laws  of  eighteen  hundred  and  ninety, 
and  the  amendments  thereto,  adopting  regu- 
lations for  preventing  collisions  at  sea,  apply 
to  all  waters  of  the  United  States  connected 
with  the  high  seas  navigable  by  sea-going 
vessels,  except  so  far  as  the  navigation  of  any 
harbor,  river,  or  inland  waters  is  regulated 
by  special  rules  duly  made  by  local  author- 
itj';  and  Whereas  it  is  desirable  that  the 
regulations  relating  to  the  navigation  of  all 
harbors,  rivers,  and  inland  waters  of  th« 
United  States,  except  the  Qreat  X^Jcea  and 
their  connecting  and  tributary  waters  aa  far 
east  aa  Montreal,  aiid  the  Red  River  of  the 
North  and  rivers  emptying  into  the  Gulf  of 
,  Mexico  and  their  tributaries,  shall  be  stated 
in  one  act;  Therefore,  Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the 
United  SUtes,"  etc.  30  U.  S.  SUt.  at  L. 
p.  96,  c.  4;  U.  S.  Comp.  Stat.  (1901),  p.  2875. 

7a  Inland  Rules  (30  U.  S.  Stat,  at  L. 
p.  102,  c.  4,  !  2;  D.  S.  Comp.  Stet.  (1»01), 

~"15). 
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the  provisions  of  tlie  act  is  liable  to  a  penalty  of  two  Imndred  doJars,  one  half  to 
go  to  the  informer,  for  -which  Gnm  the  veEsel  bo  navigated  is  liable  and  may  be 
seized  and  proceeded  against  by  action  in  any  district  conrt  of  the  United  States 
having  mrisdictiou  of  the  offense." 

(o)  PreliTmnary  Definitions.  In  both  the  International  Knlee  and  the  Inland 
Knles  every  steam-vessel  which  is  nndersail  and  not  nnder  steam  is  to  be  consid- 
ered a  sailing  vessel,  and  every  vessel  nnder  steam,  whether  nnder  sail  or  not,  is 
to  be  considered  a  steam-vesael.  [The  word  "  steam-vessel "  includes  any  vessel 
propelled  by  machinery.  A  vessel  is  "  under  way  '*  within  the  meaning  of  these 
mlea  when  she  is  not  at  anchor,  or  made  fast  to  tlie  shore,  or  ground.] " 

(n)  Lights  and  so  Forth — (a)  In  General.  The  word  "visible"  in  the 
roles  when  applied  to  ligiits  means  visible  on  a  dark  night  with  a  clear  atmos- 
phere. The  rnles  concerning  lights  mnst  be  complied  with  in  ail  weatliers  from 
snnset  to  sunrise,  and  during  such  time  no  other  lights  which  may  be  mistaken 
for  the  prescribed  lights  should  be  exhibited.*' 


Sa  Inland  Rules  (30  U.  S.  Stat,  at  L. 
p.  103,  c  4,  I  4;  U.  8.  Comp.  Stat.  (IMl), 
p.  2880). 

81.  International  Rules  (26  U.  8.  SUt. 
at  L.  p.  320,  e.  BOS;  U.  8.  Comp.  Stat.  (I90I), 
p.  2863)  ;  Inland  RuIm  (30  U.  S.  Stat,  at  L. 
jnL_  96,  c.  4 ;  U.  S.  Comp.  Stat  (1901),  p.  2876). 
The  above  definitiona  correipond  with  ar- 
ticle 1  of  the  act  of  March  3,  1886,  excepting 
titat  the  words  "  steam-vesael "  are  used  in 
place  of  "  steamship "  and  the  words  "  sail- 
ing vessel "  are  used  instead  of  "  soiling 
•hip,"  and  with  the  further  exception  that 
the  last  two  clauses  in  brackets  [     ]  are  new. 

A  disabled  steamship  not  under  cteam  or 
•ail  and  being  towed  was  held  not  to  be  at 
fault  for  carrying  her  side-lights  and  no  mast- 
bead  light.  Union  StcHmship  Co.  r.  The  Ara- 
can,  L.  R.  6  F.  C.  127,  2  Aspin.  360,  43  L.  J. 
Adm.  30,  31  L.  T.  Hep.  N.  S.  24,  22  WUy. 
Rep.  027. 

A  ateam-tiig  lying  to  with  her  macUnery 
■topped  and  drifting  with  her  rudder  lashed 
to  starboard  was  held  not  in  fault  for  carry- 
ing the  lights  required  for  steamers  under 
way.  Miner  v.  The  Bark  Snnnyside,  01  U.  S. 
208.  23  L.  ed.  302.  But  it  had  been  held  In 
England  under  the  former  act  that  a  steam- 
tog  lying  to  under  sail  with  engines  idle  and 
fires  banked  was  under  steam  within  the 
meonlDg  of  article  1  of  that  act.  The  Jennie 
8.  Barker,  L.  R.  4  A.  A  B.  456,  3  Aspin.  42, 
44  L.  J.  Adm.  20,  33  L.  T.  Rep.  N.  8.  318; 
The  Bak,  L.  R.  2  A.  ft  E.  350,  38  L.  J.  Adm. 
M,  20  L.  T.  Rep.  N.  S.  587,  17  VPkly.  B«>. 
1064 :  The  Byron,  2  New  South  Wales  L.  R. 
Aim.  1. 

Shipa  propelled  by  electrfdty.— B j  62  ft 
S3  Vict.  c.  46,  i  5,  ships  propelled  by  elec- 
tricity or  other  mechanical  power  are  steam- 
ship* within  the  meaning  of  the  regulations. 
Harsden  Colt.   (3d  ed.)   359. 

82.  International  Rules  (26  U.  S.  SUt. 
at  L.  p.  320,  c.  802;  U.  S.  Comp.  Stat.  (1901), 
p.  2863)  ;  Inland  Rules  (30  U.  S.  Stat,  at  L. 
p.  06,  c.  4;  U.  8.  Comp.  Stat.  (1901), 
p.  £876). 

■Uiitlme  rale*  with  respect  to  fights. —  It 
aMMAn  that  under  the  ancient  maritime 
rnlea  there  was  no  obligation  on  a  ship  in 


motion  to  carry  a  light  at  night  at  her  nuut- 
head,  or  any  other  light,  even  whilst  navi- 
gating a  frequented  channel.  lire  v.  CoS- 
mann,  19  How.  (U.  8.)  6«,  15  L.  ed.  667; 
St  John  V.  Paine,  10  How.  (U.  8.)  567,  13 
Ii.  ed.  637;  The  Neptune,  01c.  Adm.  483,  IT 
Fed.  Gas.  No.  10,120,  16  Hunt.  Mer.  llag. 
603,  S  N.  Y.  Leg.  Obs.  293;  The  Blossom,  Ohi. 
Adm.  188,  3  Fed.  Cas.  No.  1,564,  1  Am.  L.  J. 
N.  S.  364,  6  N.  Y.  Leg.  Obs.  374;  The  Beaarea, 

5  Aapin.  53,  14  Jur.  G81,  48  L.  T.  Rep.  N.  8. 
127,  7  Notes  Cos.  (Eng.)  Suppl.  50;  The 
Iron  Duke,  4  Notes  Cas.  (Eng.)  94,  2  W.  Rob. 
377 i  The  Rose,  2  W.  Rob.  I;  Lowndes  Coll. 
78.  Not  even  in  the  case  of  ships  at  an- 
chor was  there  any  general  obligation  at 
night  to  carry  or  exhibit  a  light.  The  Loch- 
lito,  3  W.  Rob.  310.  The  decisions  show  a 
gradual  change  in  the  direction  of  holding  a 
vessel  accountable  for  a  collision  resulting 
from  the  absence  of  lights.  The  Vivid,  7 
Notes  Cos.  (Eng.)  127;  The  Ripon,  6  NoUa 
Cos.  (Eng.)  24Si  The  Sylph,  2  Spinks  70; 
The  Trident,  1  Spinks  217.  In  some  of  the 
earlier  English  cases  it  was  held  that  it  de- 
pended upon  the  darkness  of  the  night  and 
upon  the  circumstanoe*  of  the  case  whether 
a  light  was  necessary  or  not     The  Victoria, 

6  Notes  Cas.  (Eng.)  176,  3  W.  Rob.  49;  The 
Iron  Duke,  4  Notes  Cas.  (Eng.)  04,  2  W.  Rob. 
377;  The  Londonderry,  4  Notes  Cas.  (Eng.) 
Suppl.  ixxi.  But  see  contra,  per  Dr.  Liuh- 
ington.  The  Saxonia,  8  Jur.  N.  8.  315,  31 
L.  J.  Adm.  201,  Lush.  410,  15  Moore  P.  C. 
262,  10  Wkly.  Rep.  431,  16  Eng.  Reprint  493. 
Under  the  early  American  decisions  it  had 
been  held  that  whether  prudence  demanded 
the  carrying  of  a  light  depended  upon  the 
circumstances  of  the  particular  case  and  waa 
to  be  determined  by  the  jury.  Innis  c.  The 
Steamer  Senator,  1  Cal.  450,  G4  Am.  Dee. 
306;  Kelly  v.  Cunningham,  1  Cal.  365;  New- 
Haven  Steam-Boat,  etc,  Co.  v.  Vonderbilt, 
16  Conn.  420;  Carsley  f.  Whi'9,  21  Pick. 
(Mass.)  254,  32  Am.  Dec.  259;  1  Parsons 
Shipp.  ft  Adm.  p.  650.  A  ship  in  motion,  al- 
though not  bound  to  cany  a  light,  it  was 
held,  should  on  approach  of  another  vessel 
show  a  BulGcient  light  in  order  to  give  Ute 
other  ship  an  opportunity  to  avoid  her. 
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(b)  Steam  -  Veasela  —  Masthead  Light.  A  Bteam-veasel  when  under  way  must 
carry  on  or  in  front  of  the  foremast,  or  if  a  vessel  withont  a  foremast,  then  in  the 
fore  part  of  tlie  vessel  [at  a  height  above  the  hnll  of  not  lees  than  twenty  feet, 
and  if  tlie  breadtli  of  tlie  vessel  exceeds  twenty  feet,  then  at  a  height  above  the 
hull  not  less  tliau  such  breadtli,  so,  however,  that  the  light  need  not  be  carried  at 
a  greater  height  above  the  hull  than  forty  feet],**  a  oright  white  light,  so  con- 
atrncted  as  to  show  an  unbroken  light  over  an  arc  of  the  horizon  of  twenty  points 
of  the  compass,  so  £xed  as  to  throw  the  light  ten  points  on  each  side  of  the  ves- 
sel, namely,  from  right  ahead  to  two  points  abaft  the  beam  on  either  side,  and  of 
SDch  a  character  as  to  be  visible  at  a  distance  of  at  least  five  miles.^ 


Thomas  Uartin,  3  Blatchf.  (U.  S.)  G17,  23 
Fed.  Cos.  No.  13,926,  36  Hunt.  Mer.  Uag. 
446,  19  Law  Rep.  379;  The  Olivia,  6  L.  T. 
Bep.  N.  S.  398,  Lueb.  497;  The  Juliana, 
Swab^  20;  Lowndea  Coll.  79.  This  gblin- 
tioa  waa  held  to  apply  to  a  ship  close-hauled 
on  the  starboard  tadc  and  entitled  to  hold 
her  course.  The  Saionia,  8  Jur.  N.  S.  216, 
31  L.  J.  Adm.  201,  6  L.  T.  Rep.  N.  8.  6,  Lush. 
410,  15  Moore  P.  C.  262,  10  Wklj'.  Rep.  431, 
16  Eng.  Reprint  493.  The  master  of  a  ves- 
sel without  lights,  who,  as  soon  as  he  saw  the 
light  of  a  vessel,  showed  a  light,  was  fre- 
quently held  not  in  fault.  The  Clyde,  2 
Spinks  27;  Marsden  Coll.  fSd  ed.)  360;  1 
Parsons  Shipp.  &  Adm.  650.  In  the  ease 
of  ships  at  anchor,  unl^s  perhaps  in  a  fre- 
quents thoroughfare,  it  had  been  held  suffl- 
«ient  if  a  vessel  exhibited  a  light  upon  the 
approach  of  another  vessel ;  and  the  fact  that 
she  carried  no  fixed  light  was  not  a  fault. 
The  Lochlibo,  3  W.  Rob.  310;  Lowndea  Coll. 
80.  In  The  Londonderry,  4  Notes  Cas.  (Eng.) 
Sappl.  zxsi,  a  schooner  was  held  not  at 
fault  for  navigating  a  thronged  thoroughfare 
on  a  dark  night  without  lights.  For  caaes 
holding  that  the  vessel  was  at  fault  for 
neither  carTying  nor  exhibiting  a  light  see 
The  Sdoto,  2  Ware  (U.  S.)  360,  21  Fed.  Cas. 
No.  12.508,  11  lAw  Rep.  16,  6  N.  Y.  Leg.  Obs. 
442;  The  Victoria,  Q  Notes  Cas.  (Eng.)  176, 
3  W.  Bob.  49.  A  vessel  at  anchor  in  a  har- 
bor or  a  navigable  river  or  in  the  path  of 
vessels,  it  was  held,  must  show  a  light,  but 
not  where  the  boat  was  fastened  to  the  ^ore, 
e^cially  at  a  place  set  apart  for  such  boats 
(Tain  r.  The  North  America,  23  Fed.  Cas. 
No.  13,853,  2  N.  Y.  1<«.  Obe.  67;  The  In- 
diana, Abb.  Adm.  330,  13  Fed.  Cas.  No. 
7,020);  and  that  she  was  in  fault  for  their 
being  obscured  by  her  sails  (Bralnerd  v. 
Steamer  Worcester,  1  Parsons  Shipp.  &  Adm. 
S61).  As  to  the  character  of  light  required 
for  a  vessel  at  anchor  see  Nelson  v.  Leland, 
22  How.  (U.  S.)  48,  16  L.  ed.  269;  The  Brig 
Jas.  Gray  e.  The  Ship  John  Fraser,  21  How. 
(U.  S.)  184,  16  L.  ed.  106.  A  vessel  at 
anchor  in  a  track  frequented  by  other  ships 
was  held  in  fault  for  a  collision  caused  by 
the  light  which  was  in  her  port  forerigging 
being  partly  obscured  by  the  sails.  Brainerd 
c.  Steamer  Worcester,  1  Parsons  Shipp.  & 
Adm.  551.  As  to  the  absence  of  a  light  being 
considered  as  negligence  per  »e  see  Simpson 
V.  Hand,  0  Whart.  (Pa.)  311,  36  Am.  Dec. 
231.  A  vessel  has  been  held  in  fault  for  be- 
ing without  a  light  in  cases  in  which  the 
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other  hod  a  good  lookout.  The  B.  B.  Forbes, 
1  Sprogue  (U.  S.)  328,  20  Fed.  Oas.  No. 
11,698,  19  Iaw  Rep.  544.  It  has  been  held 
that  there  was  no  obligation  upon  a  schooner 
to  carry  a  light  upon  a  moonlight  night,  nl< 
though  the  moon  was  sometimes  obscured. 
The  Steamer  Louisiana  t'.  Fisher,  SI  How. 
(U.  S.)  I,  16  L.  ed.  29;  Baker  c.  The  City 
of  New  York,  1  Cliff.  [U.  S.)  75,  2  Fed.  Cas. 
No.  765.  In  New  York,  etc..  Steamship  Co. 
V.  Colderwood,  19  How.  (U.  S.)  241,  15L.ed. 
012,  it  was  held  that  no  inference  was  to  be 
drawn  from  the  fact  that  a  vessel  under  one 
circumstance  was  not  faulted  for  the  abeenoe 
of  lights,  that  she  would  be  excused  under 
other  circumstances  for  an  omission  of  the 
aaroe  character.  And  see  The  City  of  Nor- 
walk,  106  Fed.  982;  The  Rabboni,  81  Fed. 
239,  26  C.  C.  A.  379;  Hyland  f.  Tug  No.  13, 
GO  Fed.  6S8;  The  Manhasset,  34  Fed.  408; 
Briggs  V.  Day,  21  Fed.  727 ;  The  Shakspeare, 
4  Ben.  (U.  S.)  128,  21  Fed.  Cas.  No.  12,700; 
Hai^lett  D.  Conrad,  I  DilL  (U.  S.)  79,  11 
Fed.  Cas.  No.  6,288. 

See   10   Cent.  Dig.  tit   "Collision,"   |   105 

Further  as  to  lights  and  signals  &ee  tupra, 
11,  A,  2,  d. 

Rules  prior  to  1863  and  dedsiona  tbentm- 
der. —  In  the  United  States :  Bee  Chamber- 
lain c.  Ward,  21  How.  (U.  S.)  548,  16  L.  ed- 
211;  Waring  v.  Clarke,  6  How.  (U.  S.)  441, 
12  L.  ed.  226,  Wayne,  J.;  Foster  v.  The 
Miranda,  6  McLean  (U.  S.)  221,  Newb.  Adm. 
(U.  S.)  227,  9  Fed.  Cas.  No.  4,977;  TheSant* 
aaus,  01c  Adm.  428,  21  Fed.  Caa.  No. 
12,327]  14  U.  6.  SUL  at  L.  p.  227,  c.  234; 
10  U.  S.  Stat,  at  h.  p.  72,  c.  106,  |  29;  9 
U.  S.  Stat,  at  L.  p.  382,  c.  106,  j  5;  6  U.  S. 
SUt.  at  L.  p.  306,  e.  191,  i  10;  I  Paraons 
Shipp.  Si  Adm.  601,  565,  566. 

In  England:  See  9  ft  10  Vict.  c.  100; 
ReguUtions  of  Jul;  11,  1848;  The  Rob  Roy, 
IT  Notes  Cas.  (Eng.)  280,  3  W.  Rob.  190; 
Steam  Navigation  Act  of  1851;  Regulations 
of  May  1,  1862;  The  Qiraffe,  Pritchard  Adm. 
•Dig.  234;  Merchant  Shipping  Act  of  1864. 
H  295-299;  Regulations  of  Feb.  24,  1858; 
lite  Aurora,  Lush.  327 ;  The  Livingstone, 
Swabey  619;  The  Calla,  Swabey  466. 

83.  Words  in  brackets  [  ]  do  not  appear 
in  the  Inland  Rules. 

84.  International  Rules  (26  U.  S.  Stat 
at  L.  p.  320,  c.  802,  [|  1],  art.  2  (a) ;  U.  S. 
Comp.  Stat  (1901),  p.  2863);  InUnd  Rules 
(30  U.  S.  Stat  at  L.  p.  96,  c  4,  [|  1],  art. 
2  (a);  U.  S.  Comp.  Stat  (I90I>,  p.  2870). 
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(o)  Steam  -  Vessels  —  Side  -Lights.  A  steftm-Tessel  when  under  way  mnst 
can-;  on  the  starboard  side  a  green  light  bo  constracted  as  to  show  an  anbroken 
light  over  an  arc  of  the  horizon  of  ten  points  of  the  compase,  so  fixed  as  to  throw 
the  light  from  right  ahead  to  two  points  abaft  the  beam  on  the  starboard  side,  and 
of  snch  a  character  as  to  be  Tisiblo  at  a  distance  of  at  least  two  miies ;  and  on  the 
port  side  a  red  light  so  constmcted  as  to  show  an  anbroken  light  over  an  arc  of 
the  horizon  of  ten  points  of  tho  compass,  so  fixed  as  to  throw  the  light  from  right 
ahead  to  two  points  abaft  the  beam  on  the  port  side,  and  of  such  a  character  as  to 
be  visible  at  a  distance  of  at  least  two  miles.  The  said  green  and  red  side-lights 
must  be  fitted  with  inboard  screens  projecting  at  least  three  feet  forward  from  the 
light,  so  as  to  prevent  these  lights  from  being  seen  across  the  bow." 

(d)  Sieam  ■  Vessels  —  Hange  -Lights.  A  [sea-going] "  steam-vessel  when  under 
vaj  may  carry  an  additional  white  light  similar  in  construction  to  the  light  men- 
tioned in  subdivision  (a).^  These  two  lights  must  be  so  placed  in  line  with  the 
keel  that  one  shall  be  at  least  fifteen  feet  higher  than  the  other,  and  in  snch  a 
position  with  reference  to  each  other  that  the  lower  light  sball  bo  forward  of  the 
cpper  one.  The  vertical  distance  between  these  lights  mnst  be  less  than  the  hon- 
Eootftl  distance."  [AH  steam-veseels  (except  sea-going  vessels  and  ferry-boats), 
most  carry  in  addition  to  green  and  red  lights  required  by  article  2  (b),  (c),"  and 
screens  as  required  by  article  2  (d),"'  a  central  range  of  two  white  lights ;  the 
after-light  being  carried  at  an  elevation  at  least  fifteen  feet  above  the  ligbt  at  the 
bead  of  the  vessel.  The  head-light  must  be  so  constructed  as  to  show  an  nnbroken 
light  throngh  twenty  points  of  the  compase,  namely,  from  right  ahead  to  two 
points  abaft  the  beam  on  either  side  of  the  vessel,  and  the  aiter-light  bo  as  to 
bIiow  all  aronnd  the  horizon.]" 

(e)  Steam -Vessels  —  Whisn  Towing.  A  steam-vessel  when  towing  another 
vessel  must,  in  addition  to  her  side-lights,  carry  two  bright  white  lights   in  a 

BS.  IntemBtional  Rules  (26  U.  S.  Stat. 
at  L.  p.  320,  «.  S02,  [|  1],  art.  2,  (b),  (a), 
(d);  U.  S.  Comp.  Stat.  (1901),  p.  2863); 
Inland  Rules  (30  U.  8.  Stat,  at  L.  p.  Se,  c.  4, 
[i  1],  art.  2,  (b),  (c),  (d);  U.  8.  Comp. 
Stat  (1901),   p.  2876). 

Poiition  uad  condition  of  U^ta. —  Vesaela 
hara  been  held  at  fault  for  breach  of  tlw 
above  rule,  trhen  the  aide-Iighta  were  ob- 
icnred  by  the  rigging  or  other  objects.  The 
Ping-On  V.  Blethen,  7  Sawy.  (U.  8.)  482,  H 
Fed.  DOT  (where  a  ■teajner's  lights  were  ob- 
Mured  by  the  smoke  from  her  own  fuToaces)  ; 
CariUm  v.  U.  6.,  10  Ct.  CI.  486;  The 
Magnet,  L  R.  4  A.  &  E.  417,  2  Aspin.  466, 
44  L.  J.  Adm.   1,  23   Wldy.  Rep.   598;   Tho 


too  abort  the  side-lights  were  not  in  fact  seen 
acToes  the  bows)  ;  Maraden  Coll.  (3d  ed.) 
363,  309.  If,  notwithstanding  the  wrong 
lights  on  one  vessel,  the  other,  if  properly 
vigilant,  might  have  avoided  the  colhiioa 
both  will  be  sometimes  held  in  fault.  New 
Haven  Steam  Transp.  Co.  tr.  The  Steamboat 
Continental,  14  Wall.  (U.  8.)  34S,  20  L.  ed. 
801. 

S6.  The  words  in  brackets  [     ]  do  not  ap- 
pear in  the  International  Rules. 

the  meaalng  of  "  sea-going "  under 


L.  T.  Rep. 

Ed.  E.  The  Gustav,  Holt  Adm.  28,  B  L.  T. 
Sep.  N.  8.  647,  1  Mar.  L.  Cas.  407;  The 
Louiu  V.  The  City  of  Paris,  Holt  Adm.  19; 
Ttw  Dnke  of  Bnccleneh,  15  P.  D,  80.  In  The 
SautUgo  de  Cuba,  10  Blatehf.  (U.  S.)  444, 
SI  Fed.  Gas.  No,  12,333,  a  vessel  was  held  to 
be  in  fault  for  having  the  screens  of  her  side- 
lights so  arranged  that  these  lights  could  be 
seen  acnws  her  bow.  It  has  been  held  that 
■Ithongh  the  lights  are  not  in  proper  posi- 
tion if  in  tact  they  were  as  effective  on  the 
occasion  of  the  collision  it  will  not  be  a  fault 
The  City  of  Carlisle,  Brown  ft  L.  303,  11 
L  T.  Bep.  N.  8.  33,  2  Mar.  L.  Cas.  Bl ;  The 
Emperor  v.  The  Lady  of  the  IaIcc,  Holt  Adm. 
S7,  aoB  (in  whieb,  »ltboagh  the  Kreens  were 


that  the  collision  having  actually  taken  place 
at  sea,  the  tugtioat  was  to  be  considered  a 
sea-going  steamer  within  the  meaning  of 
the  act.  See  also  Marsden  Coll.  (3d  ed.) 
370. 

87-  See  mpra.  III,  A,  S,  f,  (n).  (B). 

08.  International  rules  (20  U.  S.  Stat, 
at  L.  p.  320,  e.  802,  [|  1],  art.  2  (e) ;  U.  S. 
Comp.  Stot  (1901),  p.  2304)  ;  Inland  Rules 
(3D  U.  B.  SUt.  at  L.  p.  90,  c.  4.  [f  1],  art.  2 
(e),  (f)  ;  U.  8.  Comp,  Stat.  (1901),  p.  2877), 

The  object  of  providing  a  central  range  of 
two  white  lights  in  addition  to  the  side-lights 
was  to  enable  one  to  determine  the  angle  at 
which  a  vessel  was  approaching.  The  Conoho, 
24  Fed.  758. 

88.  See  fupra,  III,  A,  S,  f.  (n),  (□) . 

00.  See  tupra,  ni,  A,  5,  f,  (□),  (c). 

91.  The  words  in  brackets  [  ]  do  not  ap- 
pear in  the  International  Rules. 

[m.  A,  8,  f,  (n).  (E)] 
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TOTtical  line  one  over  the  other,  not  less  than  [six]  "  feet  apart,  and  when  toving^ 
more  than  one  vessel  must  carry  an  additional  bright  white  light  [ux]**  feet 
above  or  below  sach  light,  if  the  length  of  the  tow  meaenring  from  the  stem  of 
the  towing  vessel  to  the  stem  of  the  last  vessel  towed  exceeds  six  hundred  feet 
Each  of  these  lights  must  be  of  the  same  construction  and  character,  and  mnst  be 
carried  in  the  same  position  as  the  white  light  mentioned  in  article  2  (a),** 
[excepting  the  additional  light,  which  tna;  be  carried  at  a  height  of  not  less  than 
foarteen  feet  above  the  hull]."  Such  steam-vessel  may  carry  a  small  white  light 
abaft  the  funnel  or  af termast  for  the  vessel  towed  to  steer  by,  but  such  light  must 
not  be  visible  forward  of  the  beam."* 

(f)  Special  Lights.  A  vessel  which  from  any  accident  is  not  under  com- 
mand "  mnst  carry  at  the  same  iieight  as  a  white  light  mentioned  in  article  2  (a),* 
where  they  can  best  be  seen,  and  if  a  steam-vessel  in  lieu  of  that  light,  two  red 
lights,  in  a  vertical  line  one  over  the  other,  not  less  than  six  feet  apart,  aai  of 
such  a  character  as  to  be  visible  all  around  the  horizon  at  a  distance  of  at  least 
two  miles ;  and  must  by  day  carry  in  a  vertical  line  one  over  the  other,  not  less 
than  six  feet  apart,  where  they  can  best  be  seen,  two  black  balls  or  shapes,  each 
two  feet  in  diameter.  A  vessel  employed  in  laying  or  in  picking  up  a  telegraph 
cable  mnst  carry  in  the  same  position  as  the  white  light  mentioned  in  article 
3  (a),**  and  if  a  steam-vessel  in  lieu  of  that  light,  three  liehta  in  a  vertical  lin«  one 
over  the  other  not  less  than  six  feet  apart    The  highest  and  lowest  of  these 


98.  Rcfad  "  three "  inatead  of  "  six "  in 
brackets  [     ]  for  the  Inland  Rules. 

93.  Read  "  three "  instead  of  "  six "  in 
brackets  [     ]  for  the  Inland  Rules. 

94.  See  aupm,  III,  A,  6,  f,  (n),  (B). 

95.  Substitute  "  or  the  after  range-light 
mentioned  in  article  2  it),"  for  words  in 
brackets   [     ]  for  the  Inland  Rules. 

For  provisions  of  article  a  (f)  see  supra, 
III.  A.  5.  f,  (II).   (D). 

98.  International  Rules  (2G  U.  S.  Stat,  at  L. 
p.  320,  c.  802,  [g  1],  art.  3;  U.  8.  Comp.  Stat. 
(igOl),  p.  28S4);  Inland  Rules  (30  U.  S. 
Stat,  at  L.  p.  96,  c.  4,  [S  1],  art.  3;  U.  8. 
Comp.  SUt.   (1901),  p.  2877). 

A  tug  is  bound  to  see  that  none  of  Iier 
lights  are  obstructed  by  the  vessel  she  is 
towing  BO  that  they  cannot  be  seen  by  all 
vesaels  over  the  range  required  by  the  rules. 
Briggs  V.  Day,  21  Fed.  727.  In  The  Orange, 
40  Fed.  411,  it  was  held  that  if  the  tug's 
lights  were  obscured  by  the  barge  she  was 
towing  it  was  her  duty  to  put  another  light 
on  the  outside  of  the  barge.  In  The  Sea- 
caucus,  34  Fed.  68,  it  was  held  in  the  case 
of  a  tug  navigating  at  a  high  speed  in  such 
a.  position  to  a  ferry-boat  in  the  Hudson 
river  that  her  lights  were  obscured  to  vessels 
on  the  other  side  that  the  law  requiring  col- 
ored lights  to  be  visible  ten  points  around 
the  horuon  had  not  been  complied  with. 

A  tug  with  a  tow  la  in  fault  for  carrying 
lights  that  would  lead  other  vessels  to  sup- 
poBO  that  she  did  not  have  a  tow.  The  U.  S. 
tSrant,  7  Ben.  (U.  S.)  195,  28  Fed.  Cas.  No. 
16,803. 

Aa  to  responsibility  of  a  tug  for  a  failure 
on  the  part  of  the  veaael  it  was  towing  to 
exhibit  proper  lights  see  The  Mary  Eounaell, 
4  Aspin.  101,  48  L.  J.  Adm.  54,  40  L.  T.  Rep. 
N.  S.  308,  4  P.  D.  204.  And  see  also  The 
Gorgas  (1879),  10  Ben.  (U.  S.)  541,  10  Fed. 
[m.A..6.r.(n),(E)] 


Cas.  No.  5,622;  The  C.  F.  Ackerman,  9  Ben. 
(U.  S.J  179,  6  Fed.  Cas.  No.  2,S63;  The  Ala- 
bama, 1  Ben.  (U.  8.)  476,  1  Fed.  Caa.  No. 
122;  The  Jesse  WilliamsoD  Jr.,  17  Blatchf. 
(U.  S.)    106,  13  Fed.  Cas.  No.  7,296. 

97.  As  to  the  meaning  of  not  tinder  coin- 
mand.-^In  The  George  Arkle,  Lush.  S22,  it 
was  held  that  a  vessel  driven  from  her 
anchors  by  a  gale  and  setting  all  sails  to  get 
out  to  sea,  even  if  wholly  unmanageable,  ma 
under  way.  In  The  Buckhurat,  4  Aspin.  184, 
51  L.  J.  Adm.  10,  46  L.  T.  Rep.  N.  S.  108. 
6  P.  D.  152,  30  Wkly.  Rep.  232,  it  was  ssiil 
that  where  a  vessel  parted  from  her  andior* 
and  drove  over  a  sand  in  an  unmaiiBgeahle 
state,  owing  to  her  rudder  being  disab^,  it 
would  have  been  wrong  for  her  to  have  ex- 
hibited her  side-lights.  The  crew  of  a  ves- 
sel would,  in  such  a  ease,  be  naturally  so  en- 
grossed in  the  effort  to  save  her  from  beeom- 
ing  a  wreck  that  in  the  hurry  and  confusion 
of  the  moment  a  failure  to  comply  strictly 
with  the  regulations  might  be  excused,  and 
a  collision  resulting  from  such  a  cause  be 
classed  as  inevitable  so  far  as  the  vessel  in 
question  was  concerned.  In  The  Steamship 
Pennsylvania  c.  Troop,  10  Wall.  (U.  8.)  liS, 
22  L.  ed.  148,  a  bark  which  was  hove  to  with 
'  her  helm  lashed  to  leeward  but  with  no  sails 
aback  and  making  way  through  the  water 
about  one  mile  per  hour  was  held  to  be  under 
way.  In  The  Alfredo,  32  Fed.  240  [affimti 
in  30  Fed.  842],  it  was  held  that  a  bark  hove 
to  with  her  sails  shack  and  actually  making 
no  way  through  the  water  should  follow  the 
rule  proscribed  for  vessels  not  under  *aj, 
and  in  a  fog  ring  a  bell  instead  of  Uowing 
a  horn.  See  al^  Naunton  c.  The  Oregca, 
17  Fed.  Caa.  No.  10,057,  1  Pac.  L.  Mag. 
242. 

B8.  See  supra.  III,  A,  6,  f,  (n),  (b). 

BO.  See  supra,  lU,  A,  5,  f,  (n),  W- 
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lights  must  be  red,  and  the  middle  light  must  be  white,  and  the;  must  be  of 
saoh  a  character  as  to  be  vieible  all  aronnd  the  horizon,  at  a  distance  of  at  least 
two  miles.  By  day  ehe  most  carry  in  a  vertical  line,  one  over  the  other,  not  lees 
than  six  feet  apart,  where  thev  can  best  be  seen,  three  ehapee  not  less  than  two 
feet  in  diameter,  of  which  the  highest  and  lowest  shall  oe  globnlar  in  almpe 
sod  red  !□  color,  and  the  middle  one  diamond  in  sliape  and  white.  The  vee-  - 
sels  referred  to  in  this  article,  when  not  making  way  through  the  water,  must 
not  carry  the  side-Hghts,  but  when  making  way  must  carry  them.  The  lights 
and  ehapea  required  to  be  sliown  by  this  article  are  to  be  taken  by  other  ves- 
sels as  signals  that  the  vessel  showing  them  is  not  under  command  and  cannot 
therefore  get  out  of  the  way.'  These  signals  are  not  signals  of  vessels  in  distress 
and  requiring  assistance.     Such  signals  are  contained  in  article  31.' 

(o)  Lights  For  Sailing  VesaeS  and  Vessels  in  Tow.  A  sailing  vessel  under 
way  [and  any  vessel]  *  being  towed  iimst  carry  the  same  lights  as  are  prescribed  by 
article  2  for  a  steam-vessel  under  way,  with  the  exception  of  the  white  lights 
mentioned  therein,  which  tliey  must  never  carry.* 

(h)  Ligkta  For  Ferry-Boata,  Barges,  and  Uanal-Boats  in  Tou>.  The  super- 
visiDg  inspectors  of  steam-vessels  and  the  supervising  inspector-general  must  estab- 
lifih  such  mles  to  be  observed  by  ateam-veseels  iu  passing  each  ottier  and  as  to  the 
lights  to  be  carried  by  ferry-boats  and  by  barges  and  canal-boats  when  in  tow  of 
eCeam-veseele,  not  inconsistent  with  the  provisions  of  the  act,  as  tliey  from  time 
to  time  may  deem  necessai^  for  safety,  which  rules  when  approved  by  the  secre- 
tary of  the  treasury,  are  declared  special  mles  dnly  made  by  local  authority,  as 


1.  Infaraational  Hales  (26  U.  S.  Stat,  at  L. 
P.3E0,  c80S,  [{  1},  art.  4  fa),  (b),  (c),  (d)  ; 
U.  S.  Comp.  Stat.   (IWl),  P-  2884). 

2.  See  infra.  III,  A,  5,  f,   (vm). 

8.  Words  in  brackets  [  ]  do  not  appear 
in  the  Inland  Rules. 

4.  International  Roles  (26  U.  S.  SUt.  at  L. 
p.aE0,o.aO£,  [|  I],  art  6;  U.  8.  Comp.  Stat. 
(IMl),  p.  2S65}  ;  Inland  Rules  (30  U.  S. 
SUt  at  L.  p.  96,  &  4,  [i  1],  art  5;  U.  B. 
Comp.  SUt.  (1901),  p.  2877).  In  The  On- 
Urio,  i  Lowell  (U.  3.)  40,  18  Fed.  Caa.  No. 
10,543,  7  Am.  L.  Rev.  754,  a  whale-ehip  In 
the  Arctic  oe«Aii  which  had  been  twice  re- 
fitted at  San  Franciaco  after  the  act  of  1864 
ma  passed,  and  which  could  have  procured 
til*  ecdored  lights  required  bj  that  act  at 
tbat  port,  was  held  in  fault  for  not  having 
tbem,  although  her  nuuter  had  never  lieard  of 
the  lUtute. 

Sailins  veaaela  have  been  held  iu  fault  for 
hiTing  tbeir  side-lights  in  bad  condition  (The 
Mai7  Moigau,  28  Fed.  333)  ;  for  having  in- 
luffieient  Tighta  (La  Champagne,  43  Fed. 
411) ;  for  exhibiting  signals  proper  only  for 
*  pilot-boat  (The  Wiscousin,  23  Blatcbf. 
(D.  6.)  288,  25  Fed.  283)  ;  and  for  having 
tbeir  side-lights  obscured  by  oil  and  smoke, 
ao  that  their  color  could  not  be  distinguished 
(Tfae  NarraganBett,  20  Blatcbf.  (U.  S.)  87, 
11  Fed.  B18). 

At  to  the  position  in  which  the  liehta  mnat 
ha  canitd  it  has  been  held  a  fault  when  the 
green  and  red  lights  instead  of  being  placed 
at  the  sides  were  fliod  in  the  center  of  a 
schooner  and  separated  onlj'  by  a  board  (The 
Empire  State,  2  Biss.  (U.  S.)  216,  8  Fed. 
Caa.  No.  4,474,  1  Chic.  Leg.  N.  393),  where 
tlw  ltd  light  was  placed  aft  near  the  taS- 


rail  and  was  obscured  or  improperly  screened 
(The  Johanne  Auguste,  21  Fed.  134).  It 
was  held,  however,  in  Fraser  v.  The  Propeller 
Wenona,  19  Wall.  (U.  S.)  41,  2Z  L.  ed.  62, 
to  be  immaterial  if  the  signal-lights  were  not 
properly  located  on  the  schooner,  if  they  were 
in  fact  seen  by  the  steamer  in  time  to  avoid 
the  collision.  In  New  Ifork,  etc.,  Steamship 
Co.  V.  Calderwood,  19  How.  (U.  S.)  241,  16 
L.  ed.  612,  it  was  held  that  where  a  steamer 
running  out  of  her  usual  course  had  notice 
tliat  a  schooner,  doee-hauled,  was  before  her 
and  near  bar  track  the  fact  that  the  schooner 
had  not  proper  lights  did  not  excuse  the 
ateamer  from  running  into  her.  See  also 
The  Duke  of  Buccleuch,  16  P.  D.  86,  where 
the  lights  were  so  fixed  as  to  be  partially  ob- 
scured. The  vessel  was  held  not  to  have  been 
in  fault,  if  such  obscuration  could  not  pos- 
sibly have  caused  the  collision. 

As  to  lights  for  sailing  vesaels  under  way 
see  also  Miller  v.  Morgan,  22  La.  Ann.  626 ; 
The  Alhambra,  4  Fed.  861  The  Royal  Arch, 
22  Blatchf.  (U.  S.)  209,  22  Fed.  457;  Baker 
V.  The  City  of  New  York,  1  Cliff.  (U.  S.)  76. 
2  Fed.  Cas.  No.  7S6;  Ward  v.  The  Fashion, 
6  McLean  (U.  S.)  1S2,  Newb.  Adm.  8,  29 
Fed.  Cas.  No.  17,154;  The  Delaware  c.  The 
Osprey,  2  WalL  Jr.  (U.  S.)  268,  7  Fed.  Ons. 
No.  3,703,  1  Am.  L.  Reg.  15,  4  Am.  L.  J. 
N.  S.  633,  27  Hunt.  Mer.  Mag.  589,  10  Phila. 
(Pa.)  358,  401,  9  Leg.  Int.  (Pa.)  82;  Todd 
P.  The  James  Adger,  23  Fed.  Caa.  No.  14,074a; 
Jones  V.  The  Hanover,  13  Fed.  Cas.  No.  7,480, 
0  N.  y.  Leg.  Obs.  232;  The  Falcon,  8  Fed. 
Cas.  No.  4,619i  Bedell  v.  The  Potomac,  3 
Fed.  Cas.  No.  1,215,  2  Int.  Rev.  Rec.  62; 
Hale  r.  The  Buffalo,  Newb.  Adm.  115,  11  Fed. 
Caa.  No.  6,927. 

[111.  A.  B,  f,  (n).  (h)] 
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provided  for  in  article  SO  of  chapter  802  of  the  laws  of  1890.*  Tvo  printed 
copies  of  sQch  rules  must  be  farnifihed  to  snch  ferry-boata  and  steam-vessels, 
waicb  roles  shall  be  kept  posted  up  in  conspicnons  places  in  sacli  vessels.* 

(i)  Lights  For  Small  VesaeU.  Whenever,  as  in  the  case  of  [small  vessels]  ^ 
nnder  way  during  bad  weather,  the  green  and  red  side-lights  cannot  be  fixeo, 
these  lights  must  be  kept  at  hand,  lighted  and  ready  for  use ;  and  mnst,  on  the 
approacn  of  or  to  other  vessels,  be  exhibited  on  their  respective  sides  in  sufficient 
time  to  prevent  collision,  in  such  manner  as  to  make  them  most  visible,  and  so 
that  the  green  light  shall  not  be  seen  on  the  port  side  nor  the  red  liglit  on  the 
starboard  side,  nor,  if  practicable,  more  than  two  points  abaft  the  beam  on  their 
respective  sides.  To  make  the  use  of  these  portable  lights  more  certain  and  easy 
the  lanterns  containing  them  must  each  be  painted  outside  with  the  color  of  the 
light  they  respectively  contain,  and  must  be  provided  with  proper  screens." 

(j)  Lights  For  Small  Steam  and  Sailing  Vessels  and  Open  Boats.  Steam- 
vessela  of  less  than  forty,  and  vessels  nnder  oars  or  sails  of  less  than  twenty  tons 
gross  tonnage,  respectively,  and  rowing  boats,  when  nnder  way,  are  not  to  be 
required  to  carry  tne  lights  mentioned  in  article  2  (a),  (b),  and  (c),*  but  if  they  do 
not  carry  them  they  must  be  provided  with  the  following  lights :  First,  Steam- 
vessels  of  less  than  forty  tons  must  carry  —  (a)  In  the  fore  part  of  tlie  vessel,  or 
on  or  in  front  of  the  funnel,  where  it  can  best  be  seen,  and  at  a  height  above  the 
gunwale  of  not  less  than  nine  feet,  a  bright  white  light  constructed  and  fixed  as  pre- 
scribed in  article  2  (a),"  and  of  such  a  character  as  to  be  visible  at  a  distance  of  at 
least  two  miles,  (b)  Green  and  red  side-lights  constructed  and  fixed  as  prescribed 
in  article  2  (b)  and  (c),"  and  of  such  a  character  as  to  be  visible  at  a  distance  of 
at  least  one  mile,  or  a  combined  lantern  showing  a  green  light  and  s  red  light 
from  right  ahead  to  two  points  abaft  the  beam  on  Sieir  respective  sides.  Snch 
lanterns  must  be  carried  not  less  than  three  feet  below  the  wnite  light.  Second. 
Small  steamboats,  such  as  are  carried  by  sea-going  vessels,  may  carry  the  white 
light  at  a  less  height  than  nine  feet  above  the  gunwale,  but  it  must  be  carried 
above  the  combined  lantern  mentioned  in  subdivision  1  (b).  Third.  Vessels 
under  oars  or  sails  of  less  tlian  twenty  tons  must  liave  ready  at  hand  a  lautem 
with  a  green  glass  on  one  side  and  a  red  glass  on  the  other,  which,  on  the  approach 
of  or  to  other  vessels,  should  be  exhibited  in  sufficient  time  to  prevent  collision,  so 
that  the  green  liglit  shall  not  be  seen  on  tlie  port  side  nor  tlie  red  light  on  the 
starboara  side.  Fourth,  [Rowing  boats,  whether  under  oars  or  sail,  must  have 
ready  at  hand  a  lantern  showing  h  wbite  light  which  should  be  temporarily  exhibited 
in  sufficient  time  to  prevent  collision.]  "    The  vessels  referred  to  in  this  article 

6.  International  Rulea  (26  U.  S.  Stat.  atL.  p.  320,  c  802,  [|  I],  art.  6;  U.  S.  Comp.  Stat 

p.   320,  c.  B02,   [£   1],  art.   30;   U.   S.  Comp.  (1»01),  p.   ZBSS)  ;    Inland  Rules    (30   U.  S. 

Stat.   (1001),  p.  2871).  Stat,  at  L.  p.  96,  c.  4,   IS   1},  art.  6;   U.  S. 

6.  Inland  Rules   (30  U,  S.  Stat,  at  L.  p.  90,  Comp.  SUt.   (1901),  p.  2877). 

c.  4,  S  2;  U.  S.  Comp.  Stat.  (1901),  p. 2884).  As  to  applieattoa  of  rule  to  a   yacht  not 

Inapectoia*   rule   ii. —  Where   a  canal-boat  eniolled  under  tlie  navijration  laws  Bee  The 

being  towed   alongside  a  tug  at  night  in   a  Gazelle,  33  Fed.  301,  a  collision  occurring  in 

harbor  failed  to  display  a  white  light  on  her  the  harbor  on  a  clear  night,  in  which  a  trteam- 

outboard  bow,  aa  required  bj  inspectors'  rule  propeller  was   held   in   fault   for  not  baring 

11,    both    the    tug    and    the    canal-boat    are  nwde   the   light   of  a   small  yacht,   a  bright 

chargeable  with  the  fault;  and  the  tug  is  not  light   on   a    pawl-post   just    forward   of    the 

exonerated  from   liability  for  a  collision  re-  mast,  and  she  was  held  liable,  notnithstand- 

sulting  by  the  fact  that  her  master  ordered  ing  the  fact  that  the  yacht  did  not  cariy  tha 

the  master  of  tho  canal-boat  to  put  out  the  regulation  lighte. 

light,  but  it  was  his  further  duty  to  see  that  9.  See  tupra.  III,  A,  6.  i,  (n),   (s),   (c). 

his  order  was  enforced.     The  Nettie  L.  Tice,  10.  See  tnpra.  III,  A,  6,  f,  (n),  (8). 

110  Fed.  461.  11.  See  supra.  III,  A,  S,  f,   (n|,  (O). 

7.  Substitute  the  words  "  vessels  of  less  12.  The  words  in  brockets  [  ]  constitute 
than  ten  gross  tons  "  for  the  words  in  brack-  the  whole  of  article  7  of  the  Inland  Solea. 
eta  [     1,  for  the  Inland  Rules.  30  U.  S.  Stat,  at  L.  p.  96,  e.  4,  [|  1],  art  T; 

S.  International  Rules  (26  U.  S.  Stat,  at  L.      U.  S.  Comp.  Stat  (1901),  p.  2878. 
[III.  A.  6.  f.  (n),  (h)] 
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■re  not  to  be  obliged  to  carry  tlie  lights  prescribed  bj article  4  (a)"  and  artide  11, 
last  paragraph." 

(k)  Lighte  For  Pilot  -  VesaeU.  Pilot-vessels  when  engaged  on  their  station 
OQ  pilotage  duty  must  not  show  the  lights  required  for  other  vessels,  but  mnst 
carry  a  white  light  at  tlie  maAthead,  visible  ail  around  the  horizon,  and  must  also 
exhibit  a  flare-np  light  or  flare-np  lighte  at  abort  intervals,  which  must  never 
exceed  fifteen  minutes.  On  tlie  near  approach  of  or  to  other  vessels  they  maet 
bare  their  side-lights  lighted,  ready  for  use,  and  mnat  flash  or  show  them  at  short 
intervals,  to  indicate  the  direction  in  which  they  are  heading,  but  the  green  light 
must  not  be  shown  on  the  port  side,  nor  the  red  light  on  the  starboard  side.  A 
pilot-vessel  of  such  a  class  as  to  be  obliged  to  go  alongside  of  a  vessel  to  put  a 
pilot  on  board  may  show  the  white  light  instead  of  carrying  it  at  the  mastnead, 
Had  may,  instead  of  the  colored  lights  above  mentioned,  have  at  hand,  ready  for 
use,  a  lantern  with  green  glass  on  tlie  one  side  and  red'  glass  on  the  other,  to  be 
ased  as  prescribed  above.  Pilot-veesels  when  not  engaged  on  their  station  on 
pilob^re  duty  must  carry  lights  similar  to  those  of  other  vessels  of  their  tonnage.*^ 

(l)  Lights,  Etc.,  of  Fishing  -  Vessels.  [Fishing-vessels  of  less  tlian  ten  gross 
tons,  when  under  way  and  when  not  having  their  neta.  trawls,  dredges,  or  lines 
in  the  water,  are  not  obliged  to  carry  the  colored  side-lights ;  but  every  such 
vessel  must,  in  lieu  thereof,  have  ready  at  hand  a  lantern  with  a  green  glass  on 
one  side  and  a  red  glass  on  the  other  side,  and  on  approaching  to  or  being 
approached  by  another  vessel  such  lantern  must  be  exhibited  in  sufficient  time  to 
prevent  collision,  so  that  the  green  light  shall  not  be  seen  on  the  port  side  nor  the 
red  light  on  the  starboard  side.]**  All  lisbing-veseels  and  iishing-boata  of  ten 
frross  tons  or  upward,  when  nnder  way  and  when  not  having  their  nets,  trawls, 
dredges,  or  lines  in  the  water,  mnst  carry  and  show  the  same  lighte  ae  other 
vessels  under  way.  All  vessels,  when  trawling,  dredging,  or  fishing  with  any 
kind  of  drag-nets  or  lines,  must  exhibit,  from  some  part  of  the  vessel  where  they 
cau  be  best  seen,  two  lights.  One  of  these  lights  must  be  red  and  the  other  must 
1)6  white.  The  red  light  mnst  be  above  tlia  white  light,  and  must  be  at  a  vertical 
distance  from  it  of  not  less  than  six  feet  and  not  more  than  twelve  feet ;  and  the 
horizontal  distance,  between  them,  if  any,  must  not  be  more  than  ten  feet.  These 
two  lights  must  be  of  such  a  character  and  contained  in  lanterns  of  such  construc- 
tion as  to  be  visible  all  round  the  horizon,  the  white  light  a  distance  of  not  leas 
than  three  miles  and  the  red  light  of  not  less  than  two  miles." 

(m)  Lights  For  Rafts,  or  Other  Crafty  Not  Provided  For.    Kaf ta,  or  other 

13.  See  tupra.  III,  A,  5,  t,  (n),  (f)  ;  uid  Bftillie,  92  U.  8.  31,  23  L.  ed.  600;  The  Hft- 
infm.  III,  A,  G,  f,   (n),   (P).  verton,  31  Fed.  503;  The  New  OrleuiB.  0  Ben. 

14.  IntenuttioDol  Rules  (26  U.  S.  Stat  (U.  S.)  303,  IB  Fed.  Cm.  No.  10,180;  The 
■t  L.  p.  320,  c  802,  [|  1],  art.  7;  U.  8.  Camp.  Wtmata,  i  Ben.  (U.  S.)  310,  29  Fed.  Cm.  No. 
Sut  11901),  p.  28S6).  17,138. 

A  iterai-yacht    UcenMd  to  proceed  from  10.  The  worda  In  brackets  [    ],  with  the 

port  to  port  in  the  United  States  and  hj  eea  exception  of  the  substitution  of  the  words 
'  >  foreign   porta   ie   required   onlj  to   cair^      "  twenty  tona  net  registered  tonnage  "  for  the 


lights  required   by  rule   3   for   "  ooean-going  words  "  ten  gross  tons,"  constitute,  under  the 

Bteamers  and  steamers  carrying  sail."     Bel-  International   Rules,   what   relates   to   liKhta, 

den  r.  Chase,  ISO  U.  S.  074,   14  B.  Ct.  264,  etc.,  of   flshing-vessels  either   than   off  Euro- 

17  L.  ed.   1218   [rmwreinjT  117  N.  Y.  637,  22  pean   coasts.     20   U.   S.   SUt.   at   L.   p.   320. 

N.£.9e3,  27  N.  Y.  St.  089],  c  802,  [|  1],  art.  9;  U.  S.  Comp.  SUt.  (1901), 

A  cOMting  fteamer  not  carrying  sails  and  p.  2806   (International   Rules),  was  repealed 

navigatiog  narrow  channels   is   in   fault  for  by  the  act  of  May  28,   1894,  and  article   10 

not  carrying   a  central   range  or   two  white  of  the  act  of  March  3,  1885,  was  reSnacted  in 

hghts.    The  Conoho,  24  Fed.  758.  part  by  that  of  Aug.  13,  1894  (28  U.  S.  SUt. 

15.  International    Rules    (26   U.    S.   SUt.  at  L.  p.  281,  c.  284;  U.  8.  Comp.  SUt.  (1901), 

It  L.  p.  380,  c.  802,  [|  1],  art.  8;  U.  S.  Comp.  p.  2873). 

SUt.    (1901),   p.   2860);    Inland   Rules    (30  17.  Inland   Rules    (30   U.    S.    SUt.   at   L. 

V.  8.  SUt.  at  L.  p.  SO,  c.  4,   [I   1],  art.  8;  p.  90,  o.  4,  [|  1],  art.  9  (a),   (b),   (c)  ;  U.  8. 

U.  8.  Comp.  SUt.    (1901),  p.   8878).     And  Comp.    SUt.     (1901),    p.    2878},    concerning 

Me  The  Bteanuhip  CI^  ot  Washington   o.  soutll  fiahing-vesaels  and  small  fishing-boats. 


[Ill,  A,  6,  t,  (n),  (•)] 
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water  craft  not  herein  provided  for,  navigaUng  by  hand  power,  horse  power,  or  b/ 
the  oQrrent  of  tlie  river,  mast  carrv  one  or  more  good  white  lights,  which  innst 
be  placed  in  such  manner  as  ehall  be  prescribed  by  the  board  of  supervising 
inspectors  of  steaui-vessels." 

(17)  Lights  For  Fishing  -  YeaseHa  Off  European  Coasts,  As  to  fishing-vessels 
and  boats  when  in  the  sea  off  the  coast  o^  Europe  lying  near  Cape  FinUterre, 
the  International  Rules  provide  as  follows :  "  Ail  fishing-vessels  and  fisbing-boatB 
of  twenty  tons  net  registered  tonnage  or  upward,  when  under  way  and  when  not 
having  tneir  nets,  trawls,  dredges,  or  lines  in  the  water,  shall  carry  and  show  the 
same  Ughts  as  other  vessels  nnaer  way.  All  vessels  when  engaged  in  fishing  with 
drift-nets  shall  exhibit  two  white  lights  from  any  part  of  the  vessel  where  they 
can  ha  best  seen.  Such  lights  snail  be  placed  so  that  the  vertical  distance 
between  them  shall  be  not  less  than  six  feet  and  not  more  than  ten  feet,  and  so 
that  the  horizontal  distance  between  them,  measured  in  a  line  with  the  keel  of 
the  vessel,  sliall  bo  not  less  than  live  feet  and  not  more  than  ten  feet.  The  lower 
of  these  two  lights  shall  be  the  more  forward,  and  both  of  tliem  shall  be  of  snch  a 
character  and  contained  in  lanterns  of  such  constmction  as  to  show  all  round  the 
horizon,  on  a  dark  night,  with  a  clear  atmosphere,  for  a  distance  of  not  less  tlian 
three  miles.  All  vessels  when  trawling,  dredging,  or  fishing  with  any  kind  of 
drag-nets  shall  exhibit,  from  some  part  of  the  vessel  where  they  can  be  best  seen, 
two  lights.  One  of  these  lights  shall  be  red  and  the  other  shall  be  white.  The 
red  Hght  shall  be  above  the  white  light,  and  shall  be  at  a  vertical  distance  from 
it  of  not  less  than  BIX  feet  and  not  more  than  twelve  feet;  and  the  horizontal 
distance  between  them,  if  any,  shall  not  be  more  than  ten  feet.  These  two  lights 
iihail  be  of  such  a  character  and  contained  in  lanterns  of  such  construction  as  to 
be  visible  all  round  the  horizon,  on  a  dark  night,  with  a  clear  atmosphere,  the 
white  light  to  a  distance  of  notlesp  than  three  miles,  and  the  red  light  of  not  less 
than  two  miles.  A  vessel  employed  in  line-fishing,  with  her  lines  oat,  shall  carrr 
the  same  lights  as  a  vessel  when  engaged  in  tisiiing  with  drift-nets.  If  a  vessel, 
when  fishing  with  a  trawl,  dredge,  or  any  kind  of  drag-net,  becomes  stationarv  in 
conse(^uence  of  her  gear  getting  fast  to  a  rock  or  other  obstruction,  she  snnll 
show  the  light  and  make  the  fog-signal  for  a  vessel  at  anchor.  Fishing-vessels 
may  at  any  time  use  a  fiare-n»  in  addition  to  the  lights  which  they  are  by  this 
Article  required  to  carry  ana  show.  All  fiare-np  lights  exhibited  by  a  vessel 
when  trawling,  dredging,  or  fishing  with  any  kind  of  drag-net  shall  be  shown  at 
the  after-part  of  the  vessel,  excepting  that  if  the  vessel  is  hanging  by  the  stern  to 
her  trawl,  dredge,  or  drag-net,  they  shall  be  exhibited  from  the  bow.  Every 
'fishing-vessel  when  at  anchor  bstween  sunset  and  sunrise  shall  exhibit  a  white 
light,  visible  all  roand  the  horizon  at  a  distance  of  at  least  one  mile.  In  a  fog  a 
drift-net  vessel  attached  to  her  nets,  and  a  vessel  when  trawling,  dredging,  or 
fishing  with  any  kind  of  dn^-net,  and  a  vessel  employed  in  lino-fisliing  with  her 
lines  out,  shall,  at  intervals  of  not  more  than  two  minutes,  make  a  blast  with  her 
fog-horn  and  rii^  her  bell  alternately."  " 

(o)  Lights  For  Overtaken  Vessel.^  A  vessel  which  is  being  overtaken  by 
another  [except  a  steam-vessel  with  an  after  range-light  showing  all  around 
the  horizon]^  must  show  from  her  stem  to  such  last-mentioned  vessel  a  while 
light  or  a  fiare-up  light.*'  [The  white  light  reqnired  to  be  shown  by  this 
article  may  be  fixed  and  carried  in  a  lantern,  bnt  in  such  case  the  lantern 
must  be  so  constructed,  fitted,  and  screened  that  it  shall  throw  an  unbroken  light 

18,  Inland   Rules    (30    U.   S.    Stat,   at   L.  20.  For   the   definition  of  ui  "ovirtaklag 
p.  96,  c.  4,  Xi   1],  art.  9   (d) ;   U.  S.  Comp.  tm«1"  6ee  infra,  111,  A,  5,  f,  {n),  (1). 
But.   (leol),  p.  2H70).  21,  The  worde  in  brackets  [     ]  do  not  »p- 

19.  28   U.   S.   Stat,   at  L.   p.   281,  c.  284;  pear  in  the  International  Kulea. 

U.   S.    Comp.    Stat.    (1901),   p.   2873,  This           28.  Inland   Rules    (30   U.   S.   Stat,   at    I,. 

eUtute  reenaeted  the  act  of  March  3,  18S&,       p.  96,  c.  4,  [g  1],  art.  10;  U.  8.  Comp.  Stat. 

«.  354,  I  1,  art.  10.  (1001),   p.   2879)  ;    International    Rule*    <£« 
[Ui  A.  6.  f.  (ii\  (■)] 
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over  SD  aro  of  the  horizon  of  twelve  points  of  the  compass,  aame]/,  for  six  point! 
from  right  aft  on  each  side  of  the  vessel,  bo  as  to  be  visible  at  a  distance  of  at 
least  one  mile.  Sach  light  must  be  carried  as  nearly  as  practicable  on  the  same 
level  as  the  side-lights.]  " 

(p)  Anchor  L\ghts.     A  vessel  under  one  handred  and  fifty  feet  in  length 
when  at  anchor  most  carry  forward,  where  it  can  beet  be  seen,  but  at  a  height  not 


U.  8.  Stat,  at  H  p.  320,  c  802,  [|  ]],  art.  10; 
U.  8.  Conp.  SUt.  (1901),  p.  2866). 

23.  International  Sules  (26  U.  S.  Stat. 
«t  L.  p.  320,  0.  BOS,  II  1],  art.  10;  U.  S. 
Comp.  SUt.  (1901),  p.  2866).  In  The  City 
of  SaTannah,  41  Fed.  891,  it  was  lield  that 
tlie  fact  that  the  ichooner  had  a  lig'ht  in  her 
cabin  which  might  have  been  leen  by  a  vigi- 
lant lookout  did  not  excuse  her  front  Bhon- 
ing  a  flare-up  light  or  a  lantern  to  an  over- 
taking steamer.  Notwithstanding  the  omis- 
sion of  the  asjiing  vessel  to  display  a  torch 
the  steamer  must  show  that  she  used  all  rea- 
sonable diligcuM  to  avoid  her.  The  City  of 
Merida,  84  Fed.  2S9.  In  The  Stakesby,  6 
Aspin.  532,  59  L.  J.  Adm.  72,  19  P.  D.  166, 
63  L.  T.  Eep.  N.  S.  US,  30  Wkly.  Rep.  80, 
it  was  held  that  a  prominent  light  fixed  to 
the  stem  of  the  ship  was  a  sufficient  com- 
pliance with  this  article.  See  also  The  Rob- 
ert Graham  Dun,  107  Fed.  0B4.  47  C.  C.  A. 
120;  The  F.  k  P.  M.  No.  2,  30  Fed.  264;  The 
Columbia,  27  Fed.  238;  Tbe  Rhode  Island, 
17  Fed.  GS4;  The  Golden  Grove,  13  Fed.  700; 
The  John  H.  Starin,  2  Fed.  100;  The  Parkera- 
buTgh,  5  Blatchf.  (U.  S.)  247,  IS  Fed.  Gas. 
No.  10,753,  a  Int.  Rev.  Rec.  63. 

Woidi  in  braduta  [  ]  do  not  appear  In 
tbe  Inland  Rules. 

Aa  to  the  applkatioa  of  tbia  nil«  and  the 
corresponding'  rule  under  the  former  act  see 
■upra,  III,  A,  6,  and  the  following  cases: 
The  Oregon,  4S  Fed.  62;  The  Stranger,  44 
Fed.  816;  The  Saratoga.  37  Fed.  119;  The 
A.  M.  Hathaway.  25  Fed.  »26;  The  SUt«  of 
Alabama,  17  Fed.  847;  The  New  Orleana,  0 
Ben.  (U.  S.)  303,  18  Fed.  Gas.  No.  10.180. 
Under  a  former  act  (U.  S.  Rev.  SUt.  (1878), 
f  4324),  Inquiring  the  display  of  a  torch  by 
a  sailing  vessel  to  an  approaching  steamer  a 
Tcssel  was  held  to  be  approaching  no  matter 
from  which  direction  she  wb£  coming,  whether 
from  astera  or  from  forward  of  the  beau,  or 
abaft  the  beam  on  either  side.  The  Frank 
V.  Lee,  34  Fed.  940  UWrmeA  in  30  Fed.  277] ; 
The  Caro,  23  Fed.  734;  The  Oder,  13  Fed. 
272;  The  Samuel  H.  Crawford,  6  Fed.  906; 
The  Narragansett,  3  Fed.  251;  The  Sar- 
.  matian,  2  Fed.  911.  In  The  Steamship  Tona- 
wanda,  11  Phila.  (Fa.)  516,  32  L^.  Int. 
(Pa.)  229,  it  waa  held  that  if  the  vessels 
were  sailing  red  light  to  red  light  or  green 
light  to  green  light  they  could  not  be  con- 
•idered  as  approaching.  It  haa  been  held  a 
fault  to  dispUy  a  torch  light  to  another  ves- 
sd  which  is  not  an  overtaking  vessel  but 
which  is  approaching  from  some  other  direc- 
tion. The  Excelsior,  30  Fed.  393;  The  Al- 
giera,  3S  Fed.  626;  The  Wisconsin,  23  Fed. 
831;  Tbe  Merchant  Prince,  S  Aspln.  520,  S4 
L.  J.  Adm.  79,  S3  U  T.  Rep.  N.  S.  914,  10 
[221 


P.  D.  139,  34  Wkly.  Rep.  231.  In  The  Ex- 
oeUior,  39  Fed.  393,  a  schooner  woe  held  in 
fault  for  displaying  a  white  light  instead  of 
a  green,  and  so  leading  a  steamer  to  sup- 
pose that  she  waa  sailing  in  the  same  direc- 
tion. In  Tbe  Algiers,  38  Fed;  526,  it  waa 
held  that  the  words  "  the  lights  mentioned 
and  no  others  shall  be  carried  "  waa  intended 
to  apply  to  the  display  of  a  torch  light,  that 
the  word  "  cairEed  meant  to  carry  or  show, 
and  that  the  effect  of  that  article  waa  to  for- 
bid a  vessel  to  display  a  flare-up  light  to  an 
approaching  vessel,  except  when  she  was  being 
overtaken  by  such  vessel  aa  provided  for  in 
the  article  corresponding  to  article  10. 

The  failnie  to  display  a  toicb  tight  to  a 
TOBsel  dthei  under  the  appioaching  or  over- 
taking rnles  has  been  excused  under  the  fol- 
lowing circuffistances :  (1}  When  the  ap- 
proaching or  overtaking  vesael  had  not  auffl- 
cient  lights  to  indicate  her  presence  to  the 
other.  The  New  OrleanB,  9  Ben.  (U.  S.)  303, 
18  Fed.  Cas.  No.  10,180.  (2)  When,  on  ac- 
count of  a  fog  or  of  the  insufficient  lookout 
on  the  approaching  or  overtaking  vessel,  it  is 
evident  tnat  the  torch  would  not  have  been 
seen,  and  that  if  it  had  been  shown  it  would 
have  been  of  no  avail.  The  Oreoon,  27  Fed. 
751;  The  Steamshli)  Oder,  8  Fed.  J78.  (3) 
Where  tha  vessel's  side-lights  were  so  plainly 
visible  to  the  approaching  or  overtaking  ves- 
sel that  the  display  of  a  torch  would  have 
conveyed  no  additional  information.  The 
Pennland,  23  Fed.  551. 

The  mle  directing  the  dlapUy  of  a  torch 
Ufht  involves  keeping  a  sufficient  watch  ovei 
the  stem  or  in  whatever  direction  the  vessel 
is  approaching  so  as  to  enable  the  overtak- 
ing or  approaching  ship  to  be  seen  In  time  to 
display  the  torch.  The  Sarmatian,  2  Fe^ 
911. 

Tbe  burden  ia  alwaya  upon  the  aatUng  ves- 
sel that  is  being  overtaken  to  satisfy  the 
court  beyond  a  reasonable  doubt  that  no  in- 

i'uiy  coiud  have  resulted  from  the  omission, 
f  it  is  sought  to  be  excused  on  the  ground 
that  the  torch  could  not  possibly  be  seen  1^ 
reason  of  the  fog  or  other  cause  this  must 
be  shown.  The  Hercules,  17  Fed.  606.  In 
The  Algiers,  21  Fed.  343,  it  was  held  that 
the  fact  that  the  red  light  which  was  burn- 
ing was  not  seen  doea  not  excuse  the  failure 


ing  vessel  to  show  that  it  could  not. 

A  aailing  vesael  at  anchor  in  a  proper  place 
with  anchor  watch  and  proper  anchor  light  is 
not  required  to  display  a  lighted  torch.  The 
Oregon,  168  U.  8.  186,  16  B.  Ct  804,  39  L.  ed. 
943;  The  Avon,  22  Fed.  905.  (7<mtftt,  Tha 
Linie  Henderson,  20  Fed.  524. 
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exceeding  twenty  feet  above  the  Imll,  a  white  li^ht,  in  a  lantern  bo  constrneted  as 
to  show  a  clear,  aniform,  and  nnbroken  light  nsibfe  all  around  the  horizon  at  a 
distance  of  at  least  one  mile.  A  vessel  of  one  hundred  and  fifty  feet  or  upwards 
in  length,  when  at  anchor,  innBt  carry  in  the  forward  part  of  the  veeeel,  at  a 
height  of  not  less  than  twenty  and  not  exceeding  forty  feet  above  the  hnii,  one 
sucn  light,  and  at  or  near  ttie  stem  of  the  veeset,  and  at  Bach  a  height  that  it 
eliall  be  not  less  than  iifteen  feet  lower  than  the  forward  light,  another  each  light. 
The  length  of  a  vobboI  most  be  deemed  to  be  the  length  appearing  in  her  certifi- 
cate of  registry.  [A  vessel  aground  in  or  near  a  fair-way  must  carry  the  above 
light  or  lights  and  the  two  red  lights  prescribed  by  article  4  (a).]  •• 

(q^  Special  Signals.     Every  vessel  may,  if  necessary  in  order  to  attract  attea- 
tion,  in  »ldition  to  the  lights  which  she  is  by  these  rales  required  to  carry,  show 


24.  International  Rules  (26  U.  S.  Stat. 
atL.  p.  320,  «.  802,  (f  1],  art.  II;  U.  S.  Comp. 
Stat,  (leoi),  p.  2307);  InUad  Rulei  (30 
U.  S.  Stat,  at  L.  p.  H,  c.  4,  t|  1],  art.  11; 
U.  a  Comp.  Stat.   (IBOl),  p.  2876). 

Wotfla  In  brackets  [  1  do  not  appear  in 
the  Inland  Rules. 

For  article  4  (a)  see  eupra,  in.  A,  6,  f, 
(n),  (F). 

As  to  tlie  muniBg  of  the  ptaraae  "at  anchor" 
•ee  The  Indian  Chief,  6  Aapin.  362,  68  L.  J. 
Adm.  25.  60  L.  T.  Rep.  N.  S.  240,  14  P.  D. 
24;  Marsden  Coll.  (3d  ed.)  378.  In  The  Ant, 
10  Fed.  204,  a  eteamer  aground,  it  was  held, 
should  exhibit  the  signal-light  required  for 
Btesmere  at  anchor. 

It  haa  been  held  that  a  veaMl  mooted  U 
not  required  to  have  a  light  under  the  fol- 
lowing circumstances:  Where  the  vessel  wa« 
tied  to  a  bank  out  of  the  line  of  navigation. 
Ure  (1.  Coffman,  19  How.  (U.  S.)  66,  16  L.  ed. 
S67.  Where  a  barge  was  moored  across  the 
end  of  a  wharf.  Wetmore  c.  The  Steamboat 
Granite  State,  3  Wall?  (U.  S.)  310,  18  L.  ed. 
170.  Where  she  was  moored  alongside  other 
vessels  attachpd  to  the  shore  of  a  creek.  The 
Mischief,  30  Fed.  610.  Where  the  boat  lay 
wholly  inside  ttie  end  of  the  wharf.  The 
Steamboat  Bridgeport  v.  Shaw,  14  Wall. 
(U.  S.)  116,  20  L.  ed.  787.  Where  the  pier 
to  which  she  was  moored  extended  far  mto 
the  river  and  there  were  many  boata  attached 
to  it.  The  J.  H.  Hutter,  35  Fed.  365.  Where 
she  was  moored  to  a  wharf  out  of  the  regular 
trade  of  ships.  Culbertson  v.  SUamer  South- 
em  Belle,  18  How.  (U.  S.)  S84,  IE  L.  ed. 
493. 

A  Teaiel  moored  has  been  held  In  fault  for 
not  carrying  a  light  under  the  following  eir- 
cumstances:  When  ehe  was  moored  to  a 
boom  anchored  in  a  fair  way.  The  Willard 
Saulsbuij,  1  Parsons  Shipp.  k  Adm.  S64. 
When  she  was  moored  to  a  pier  at  which 
steamers  made  a  landing  with  her  stem  pro- 
jecting beyond  it.  Shields  p.  Mayor,  etc.,  18 
Fed.  748.  In  The  Lydia,  4  Ben.  (U.  S.)  623, 
16  Fed.  Ces.  No.  8,614,  a  vessel  was  held  in 
fault  for  being  without  a  light  while  anchored 
inside  the  range  of  an  open  space  between 
two  piers.  And  see  The  Guyandotte,  30  Fed. 
675;  The  Whisper,  37  Fed.  405.  For  cases 
in  which  vessels  have  been  found  in  fault  for 
having  no  anchor  light  while  at  anchor  in 
harbors  and  channels  see  The  J.  R.  P.  Moore, 


46  Fed.  267 ;  The  Weetfield,  38  Fed.  Z^;  T\m 
Drew,  35  Fed.  789;  The  Erashu  Coming,  2S 
Fed.  672.  The  mere  fact  that  the  riding 
light  is  placed  as  preecribed  by  the  regula* 
tions  is  not  always  in  Iteelf  sufficient;  care 
must  also  be  taken  that  it  is  not  obscured  in 
any  direction  by  masts,  spars,  saila,  or  rig- 
ging. Marsden  Coll.  (3d  ed.)  378.  In  eaaea 
arising  under  the  former  act  with  respect  to 
vessels  at  anchor,  a  "  fair-way  "  has  beat  de- 
fined aa  navigable  water,  on  which  veaaela  of 
commerce  habitually  moved,  and,  that  it  em- 
braced water  inside  of  buoys,  where  sail  vas- 
sals of  light  draught  usually  navigate  and 
not  merely  the  ship  channel.  The  Oliver,  22 
Fed.  848.  In  The  Alabama,  26  Fed.  866,  aris- 
ing under  this  rule  it  was  held  that  a  der- 
rick-boat, moored  to  the  pier  of  a  bridge,  al- 
though not  in  mid-channel  and  out  of  the 
usual  course  of  passing  vessels,  waa  not  re- 
lieved from  the  necessity  of  having  a  liglit. 
See  also  Case  v.  Ferew,  46  Bun  (N.  T.)  67 
[affirmed  in  122  N.  Y.  6B5,  26  N.  E.  763,  34 
N.  Y.  St.  1014];  Rogers  v.  The  Steamer  St. 
Charles,  19  How.  (U.  S.)  108,  16  L.  ed.  683; 
Culbertson  v.  The  Steamer  Southern  Belie,  13 
How.  (U.  8.)  584,  15  L.  ed.  403;  The  A.  P. 
Skidmore,  108  Fed.  972;  The  City  of  Dun- 
dee, 108  Fed.  679,  47  C.  C.  A.  681 ;  The  Ar^ 
thur,  108  Fed.  657;  Connolly  v.  The  Brandy- 
wine  Granite  Co.,  108  Fed.  99;  The  Hinnie, 
87  Fed.  780;  The  Le  Lion,  84  Fed.  1011;  The 
Martin  Dallman,  70  Fed.  7B7,  25  U.  S,  App 
686,  17  C.  C.  A.  410;  The  Dimitri  Donskoi, 
80  Fed.  HI;  The  St.  John,  64  Fed.  1016,  13 
U.  S.  App.  90,  S  C.  C.  A.  16;  The  Express 
48  Fed.  323;  The  Wm.  N.  Beach,  29  Fed. 
303;  The  Isaac  Bell,  9  Fed.  842;  The  ViHedu 
Havre,  7  Ben.  ( U.  S. )  328,  28  Fed.  Caa,  No. 
16,043;  The  Austin,  3  Ben.  (U.  5.)  II,  2 
Fed.  Cas.  No.  663;  Beyer  v.  The  Numberg, 
3  Hughes  (U.  S.)  606,  3  Fed.  Caa.  No.  1,380; 
Larco  c.  The  Martha  and  Elizabeth,  1  Sawr 
(U.  S.)  129,  14  Fed.  Cos.  No.  8,087;  Lenox 
V.  Winisiramet  Co.,  1  Sprague  (U.  S.)  180, 
16  Fed.  Caa.  No.  8,248,  U  Law  Rep.  80; 
Stiles  ti.  The  John  Stephens,  23  Fed.  Caa.  No, 
13,443,  1  Am.  L  J.  N.  S.  385,  4  Pa.  L.  J. 
281;  Cohen  c.  The  Mary  T.  Wilder,  Taney 
(U.  S.)  667,  6  Fed.  Cas.  No.  2,085. 

Aa  to  a  vessel  moored  showing  lights  and 
moUag  afgnals  when  prudence  required  lee 
The  Kennebec,   108  Fed.   300,  47   C.   a  A. 
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a  flare-np  light  or  use  any  detonating  signal  that  cannot  be  mistaken  for  a 
diatrees  B^al." 

(e)  JVowri  Lighta  and  liacognition  Sionala.  Nothing  in  the  rales  a  to 
interfere  with  the  operation  of  any  special  ralea  made  by  tlie  government  of  any 
nation  with  respect  to  additional  station  and  signal-lights  for  two  or  more  ships 
of  war  or  for  vessels  sailing  under  convoy,  or  with  the  exhibition  of  recognition 
Eignala  adopted  by  ship-owners,  which  have  been  authorized  by  their  respective 
governments  and  duly  registered  and  published." 

(s)  Steam -Vessel  Under  Sail  hy  Day.  A  steam-vessel  proceeding  under  sail 
only  bnt  having  her  funnel  ap  must  carry  in  daytime,  forvrard,  where  it  can  best 
be  seen,  one  black  ball  or  shape  two  feet  in  diameter." 

(ni)  Sound  Signals  in  Foo,  Etc.— (a)  PrelvmiiiaTy.  All  signals  pre- 
scribed by  article  15  of  the  rnles  for  vessels  under  way  must  be  given :  First  By 
*' steam-vessels"  on  the  whistle  or  siren.  Second,  ^y  "saihng  vessels"  and 
"  vessels  towed  "  on  the  fog-horn.  The  words  "  prolonged  blast "  used  in  this 
article  mean  a  blast  of  from  four  to  six  seconds  duration.  A  eteam-vessel  most 
l)e  provided  with  an  efScient  whistle  or  siren,  soanded  by  steam  or  by  some 
substitnte  for  steam,  so  placed  that  the  sound  may  not  be  intercepted  by 
any  obstruction,  and  with  an  e£Bcient  fog-honi  to  be  sounded  by  mechanical 
means,  and  also  with  an  efficient  bell.  [In  all  cases  where  the  rules  require  a 
bell  to  be  used  a  drum  may  be  substitnted  on  board  Tarkish  vessels,  or  a  gong 
where  such  articles  are  used  on  board  small  sea-going  vessels.]^  A  satling 
vessel  of  twenty  tons  gross  tonnage  or  upward  must  be  provided  with  a 
similar  fog-horn  and  isell.  lu  fog,  mist,  falling  snow,  or  heavy  rainstorms, 
whether  by  day  or  night,  the  sign^  described  in  tliis  article  must  be  nsed  as 
follows,  namely :  (a^  [A  steam-vessel  having  way  upon  her  must  sound,  at  inter- 
vals of  not  more  tnan  two  minutes,  a  prolonged  blast.]  ^  (b)  [A  stoam-vessel 
nnder  way,  bnt  stopped,  and  having  no  way  upon  her,  mnst  sound,  at  intervals 
of  not  more  than  two  minntes,  two  prolonged  blasts,  with  an  interval  of  about 
one  second  between.]  "'  (c)  A  sailing  vessel  under  way  must  sound,  at  intervals 
of  not  more  than  one  minute,  when  on  the  starboard  tack,  one  blast ;  when  on 
the  port  tack,  two  blasts  in  succession,  and  when  with  the  vrind  abaft  the  beam, 
three  blasts  in  succession,     (d)  A  vessel  when  at  anchor  must,  at  intervals  of  not 


more  than  one  minute,  ring  tlie  bell  rapidly  for  about  five  seconds,  (e)  [A  vessel 
when  towing,  a  vessel  emplojed  in  laymg  or  in  picking  np  a  telegraph  cable,  and 
a  vessel  under  way,  which  is  unable  to  get  out  of  the  way  of  an  approaching 
vessel  through  being  not  under  command,  or  unable  to  manceuver  as  required  bjy 
the  rules,  must,  instead  of  the  signals  prescribed  in  subdivisions  (a')  and  (c)  of  this 
article,  at  intervals  of  not  more  than  two  minutes,  sound  three  blasts  in  succes- 
sion, namely :  One  prolonged  blast  followed  by  two  short  blasts.  A  veesel  towed 
may  give  tnis  signal  and  she  mnst  not  give  any  other.]  '^  [Sailing  vessels  and 
boats  of  less  than  twenty  tons  gross  tonnf^  must  not  be  obliged  to  give  the 

2S.  XntemaUonal   Bnlea    (20   U.   S.    Stat.  {30  U.  8.  Stat,  at  L.  p.  96,  c.  4,  [1  11.  art.  14; 

at  L.  p.  320,  c  802,  [t  1],  art.  12;U.S.  Cotnp.  U.  S.  Comp.  Stat.   (ISOI),  p.  2879). 

Stst.    (ITOl),   p.   2867)  ;    Inland   Rules    (30  28.  Wordi  In  bracket!  [     ]  do  not  appear 

U.  S.  Stat,  at  L.  p.  m,  c.  4,   [|   1],  art.  12;  in  tbe  Inland  Rules. 

U.  S.  Ckimp.  Stat.  (1901),  p.  2870).     And  w»  88.  Substitute  the  words  "a   eteam-veMel 

construing   thia   rule  The   Maling,    110   Fed.  under   way   must   sound   at   intervalB   of   not 

227 ;  Tha  Robert  Graham  Dun,  107  Fed.  904,  more   than   one   minute   a   prolonged   blast " 

47  C.  C.  A.  120  lafprming  102  Fed.  802].  instead   of   the   words   in  brackets   [     ]    for 

20.  iDternational    Rules    (20   U.    S.    Stat.  the  Inland  Rules, 

■t  L.  p.  320,  c.  802,  [I  11,  art.  13;  U.  S.  Comp.  30.  Wotda  in  brickeU  [    ]  do  not  appear 

SUt.    (1901),   p.   2867);    Inland   Rules    (30  in  the  Inland  Ruka. 

U.  S.  SUt.  at  L  p.  96,  c.  4,   [\  I],  art.   13;  31.  Substitute  the  words:     "A  steam-vei- 

U.  S.  Comp.  Stat.   (1601),  p.  2ST0).  sel  when  tawing  must  instead  of  the  signalt 

87.  International   Rules    (26   IT.    S.    Stat.  prescribed  in  subdivision   (a)   of  this  article 

at  L.  p.  320,  c.  802,   [f  1],  art.  14;  IT.  S.  at  intervals  of  not  more  than  one  minute 

Comp.  Stat.  (1901),  p.  2867);  Inland  BulM  ■otmd  three  blasts   in  sueeession,  viz.,   one 
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above-mentioned  dgnals,  bnt,  if  tbej  do  not,  they  most  make  some  other  efficient 
Bonnd  signal  at  ioterv&Ia  of  not  more  than  one  minnte.]  "  (f)  [All  rafts  or  oUier 
vater  craft,  not  herein  provided  for,  navigating  bj  hand  power,  horee  power,  or 
by  tiie  cmrent  of  the  river,  mast  sonnd  a  blast  of  the  tog-horn,  or  eqaivalent 
aignal,  at  intervals  of  not  more  than  one  minnte.]** 


pralonged  blut  followed  by  two  short  blaata. 
A  vessel  towed  maj  give  this  signal  and  ah* 
must  not  give  uir  other,"  instead  of  the 
words  in  brockets  [    ]  for  the  Inland  Rules. 

as.  International  Rules  (26  U.  8.  SUL 
«t  U  p.  320,  c.  802,  [f  l],art  16;  U.  S.  Comp. 
SUt.   (1901),  p.  2S67). 

The  words  ik  hiackets  [  ]  do  not  app«ar 
in  the  Inland  Rules. 

33.  Inland  Rules  (SOU.  S.SUt.  at  L.p.M, 
c  4,  [f  1],  art.  16;  U.  S.  Ckimp.  8tat.(I901), 
p.  2880).  And  see  Chesley  v.  Nantaskat 
Beach  Steamboat  Co.,  17B  Mass.  469,  Ql  N.  E. 
60;  Tbe  Qeorge  W.  Robj,  111  Fed.  601,  40 
G.  C.  A.  461  Imodifying  tn  re  Lakeland 
Transp.  Co.,  103  Fed.  328] ;  Herchants',  etc., 
Transp.  Co.  v.  Hopkins,  108  Fed.  BOO,  48 
C.  C.  A.  128  j  The  Kennebec,  108  Fed.  30O,  47 
C.  C.  A.  33B ;  The  Hanson  H.  Eeyes,  107  Fed. 
837. 

Tbe  word!  In  brackets  [  ]  do  not  appear 
in  the  International  Rules. 

Sound  lixnalB  In  fof. —  Fog- signals  axe  re- 

Suired  to  be  given  b;  a  vessel  not  onljr  when 
liB  herself  is  actually  enveloped  in  a  fog, 
but  also  when  she  is  so  near  it  that  her  posi- 
tion should  be  known  to  any  vessel  that  may 
happen  to  be  within  the  fog-bank.  So  held 
with  reference  to  a  schooner  where  the  mast- 
head light  of  the  steauHr  was  visible  from 
the  schooner's  deck;  but  her  side-lights  were 
•hut  out  by  the  low-tying  bank  of  fog.  The 
Perkfomen,  27  Fed.  673.  And  see  The  Rocket, 
1  Biss.  (U.  S.)  364,  20  Fed.  Cas.  No.  11,976, 
3  West  L.  Month.  7.  The  courts  give  more 
weight  to  affirmative  evidence  that  the  fog- 
horn was  regularly  blown  than  to  negativs 
testimony  that  it  was  not  heard.  So  held  In 
tbe  case  of  The  Negaunee,  20  Fed.  ftlB,  In 
which  the  fog  was  wet  and  dense  and  the  fog- 
horn of  one  schooner  was  blown  upon  the 
windward  side  so  that  the  sails  tended  to  in- 
terrupt the  wares  of  sound.  The  failure  of 
fog-horns  to  be  heard  has  been  explained  by 
different  theories  of  acoustics.  In  The  Le- 
land,  19  Fed.  771,  an  attempt  was  made  to 
show  that  the  reason  the  fog-signals  were  not 
heard  was  because  the  atmosphere  at  the  tinie 
was  acoustically  opai]ue,  but  the  court  did 
not  think  the  evidence  sufficient  to  sustain 
this  theory.  In  The  Lepanto,  21  Fed.  661, 
decided  about  tbe  same  time,  it  was,  upcHi 
authorities  being  cited,  acceptod  as  an  estab- 
lished fact  that,  owing  to  the  liabili^  of 
soimd  to  be  deflected  from  its  original  course 
I^  reflection,  refraction,  or  detraction,  it 
frequently  happens  that  although  the  hearer 
locates  correctly  the  direction  of  a  sound  as 
it  comes  to  his  ear,  the  source  of  a  sound 
will  be  in  a  different  quarter,  and  also  that, 
owing  to  these  causes,  areas  of  inaudibility 
m^  exist  distant  a  quarter  of  a  mile  ooty 
[III.  A,  6.  f.  (in).  (*)] 


of  tiu  collision  1 
part  of  one  or  both  of  the  t 

eating  the  other  vessel's  position  by 
sound  of  her  whistle  was  not  a  fault;  ana 
also  that  if  the  Bound  came  apparently  from 
a  deSnite  direction  the  Bteamer  waa  justi- 
fled  in  Bteering  away  from  it,  but  if  it  seemed 
near  she  was  bound  at  her  peril  to  stop  and 
reverse  at  once.  For  other  cases  under  this 
article  see  The  Martetlo.  163  U.  S.  64,  14 
S.  Ct.  723,  38  L.  ed.  637;  The  Chancellor, 
4  Ben.  (U.  S.)  163,  6  Fed.  Cas.  No.  2^9; 
Ancon  v.  Thompson,  8  Sawy.  (U.  S.)  334,  17 
Fed.  742  i  Morrison  v.  The  Petaluma,  I  Sawy. 
(U.  S.)  128,  17  Fed.  Cas.  No.  9,848;  Bruah  e. 
The  Plainfield,  4  Fed.  Cas.  No.  2,068,  2  N.  J. 
L.  J.  331. 

See   10  Cent.  Dig.  tit.  "Collision,"   |   167. 

Aa  to  whether  a  sail  vasael  which  b  hova 
to  in  a  fog  ahall  riutc  a  bell  or  Uow  a  fos- 
hom. —  In  Tbe  Steamship  Psimsylvania  v. 
Troop,  19  WaU.  (U.  S.)  126,  22  L.  ed.  148, 
a  bark  was  hove  to  in  a  fog  with  her  helm 
lashed  to  leeward,  but  with  no  sails  aback, 
and  was  moving  through  the  water  about  a 
mile   an   hour.      She   was   held   Ji   fault   for 

not  under  way. 
240  [afflrminf  30  Fed.  842],  a  schooner  was 
hove  to  in  a  fog  with  sails  aback  and  actu- 
als making  no  headway  at  all.  She  sounded 
a  horn  two  blasts  at  a  time,  the  signal  for 
a  nesel  cloee-hauled  on  the  port  tack,  and 
she  was  held  solely  in  fault,  on  the  ground 
that  she  should  have  been  ringing  a  bell  in 
her  position  at  that  time. 

As  to  efficient  means  of  giving  slgnala  sea 
The  Trave,  68  Fed.  390,  36  U.  S.  App.  321, 
16  C.  C.  A.  48Sj  The  Parthian,  66  Fed.  420, 
6  U.  S.  App.  314,  6  C.  C.  A.  171. 

As  to  ngnalB  for  ateam-v««ieb  nnder  wajr 
see   The   Prinoeton,   67    Fed.   667,   36   U.    S. 


Af  to  signals  far  sail  Teaatls  tindet  way  sea 
The  SUfford,  37  Fed.  $11;  The  Leo,  II 
Blaichf.  226,  16  Fed.  Cas.  No.  8,254. 

As  to  signals  foi  vessela  towluE  and  In  tow 
see  Merchants,  etc.,  Transp.  Co.  t).  Hopkins, 
108  Fed.  890,  48  C.  C.  A.  128;  The  Columbia, 
104  Fed.  106;  The  Albany,  91  Fed.  SOS;  Hm 
Colombian,  91  Fed.  801;  Donnell  v.  BoatOB 
Towboat  Ck>.,  89  Fed.  767,  60  U.  S.  App.  4U, 
32  C.  C.  A.  331 ;  Tbe  City  of  Alexandria,  31 
Fed.  427;  The  PMhtigo,  26  Fed.  48B. 
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(b)  ^eed  in  Fog.  Every  veesel  must,  in  a  fog,  migt,  falling  snow,  or  heavjr 
nuQ-Btonua,  go  at  a  modenite  Bpeed,  having  careful  regard  for  the  existing  circom- 
BtaooBB  and  conditions.**    A  steam-veBsel  bearing,  apparently  forward  of  Her  boam. 


Aa  to  defact  In  fog-liom  see  The  Niagiurft 
84  Fed.  902,  fiS  U.  S.  App.  445,  2B  C.  CT  A. 
see  l»ffirmi*g  77  Fed.  3S9]. 

TIm  meaniiix  of  a  "  tng  "  within  the  act  of 
1S64  at  night  was  defined  aa  being  whenerer 
the  weather  waa  bo  thick  that  the  foe-horn 
eonld  be  heard  farther  than  the  ordinary 
aignal-light  could  be  distinguished.  The 
MoBticdlo,  1  Lowell  (U.  S.)  IS4,  17  Fed. 
Caa.  No.  fi,73e.  See  alao  The  LudTig  Hol- 
berff,  SO  Fed.  914. 

As  to  a  iteamei  ilackcsins  her  ipeed  or 
rtoppiag  01  revenins  in  a  fog  see  article  23, 
infra,  note  6S,  p.  368. 

Aa  to  what  conatlttitM  moderat*  ipeed  in 
a  f02  see  article  Ifl,  I'n^,  note  36,  p.  344. 

Snlei  prior  to  1863  and  deddons  thereunder 
relating  to  fog-signals  see  Rules  of  Super- 
Tiaing  Inspectors  of  Oct.  16,  1857,  in  effect 
Jan.  1,  1868;  I  Parsons  Shipp.  k  Adm.  606: 
Bwabej  vi;  Regulations  of  1868  made  in  pur- 
■uance  thereof ;  Merchanta  Shipping  Act  of 
1S54. 

34.  The  duty  of  going  at  a  moderate  apeed 
in  a  fog,  heavy  snow  or  rain-storm  on  a  dark 
night  in  a  narrow  channel,  or  in  the  track 
of  crowded  vessels,  haa  always  been  insisted 
Dpon  both  with  r^ard  to  steamers  and  sail- 
ing Tesaels  (The  S.  Anderson,  27  Fed.  392; 
The  Rhode  Island,  17  Fed.  654;  The  Johna 
Hopkins,  13  Fed.  186)  )  and  even  before  the 
enactment  of  any  regulations  steamers  and 
aailing  vessels  were  held  in  fanlt  for  navi- 
gating at  an  unsafe  speed  under  such  circum- 
stances (Lowndes  Ckill.  (3d  ed.)  69-73). 
With  reference  to  the  practice  ol  the  fast 
transatlantic  steamers  maintaining  their  full 
speed  in  %  iog  while  in  the  open  sea,  attempts 
have  been  made  to  justify  the  same  upon  the 
ground  that  the  time  of  exposure  to  risk  waa 
ttwrel^  lessened,  and  that  if  a  collision  did 
occur  the  chances  of  injury  to  the  steamer 
were  smaller.  The  Pennsylvania,  4  Ben. 
(U.  S.)  257,  Ifl  Fed.  Gas.  No.  10,947  [re- 
versed on  other  grounds  in  19  WalL  (U.  S.) 
1K6,  28  L.  ed.  148].  The  courts  have  token 
the  view  that  running  at  high  speed  in  such 
eases,  although  perbape  safer  to  steamers, 
was  full  of  danger  to  fuiy  smaller  vessels  that 
might  be  in  their  track,  and  that  it  should  be 
therefore  condemned.  Clare  v.  Providence, 
etc,  Co.,  20  Fed.  636.  To  sustain  the  de- 
fense of  inevitable  accident  in  cases  of  col- 
lision in  a  fog  it  must  appear  that  both 
p*rties  have  endeavored  by  all  means  in 
their  power  and  by  a  proper  display  of  nauti- 
cal skill  to  prevent  the  collision.  The  Na- 
eoochee,  22  Fed.  865.  In  collisions  between 
a  steamer  and  a  sailing  vessel  resulting  from 
too  great  speed  on  the  part  of  the  steamer, 
there  are  many  cases  holding  the  steamer 
solely  in  fault,  notwithstanding  the  fact  that 
the  sailing  vessel  may  have  neglected  to  give 
proper  signals  or  have  been  guilty  of  some 
injndieloua  maofBuver  in  the  peril  of  the 
The  City  of  New  York,  IS  Fad. 


624;  Appleby  v.  The  Kate  Irving,  S  Hngbea 
(U.  S.)  146,  2  Fed.  919;  The  Aneon  v.  Thomp- 
son, 8  Sawy.  (U-  8.)  384,  17  Fed.  742  [«f- 
firming  6  Bawy.  (U.  S.)  118,  1  Fed.  Cas.  No. 
348].  A  steamer  has  a  right  to  presume  thafc 
every  venel  approaching  will  give  such  no- 
tice as  the  local  usages  of  the  place  or  tbs 
general  rules  of  the  sea  require.  Kennedy 
c.  The  Barmatian,  6  Hughes  (U.  S.)  162,  2 
Fed.  911.  Upon  a  fog,  haze,  or  snow-storm 
coming  on  the  obligation  to  slacken  speed  Im- 
mediately arises,  and  this  duty  contlnuea  ao 
long  as  the  thick  weather  Issts.  The  Penn- 
land,  23  Fed.  6G1;  The  Uland,  19  Fed.  771. 
This  obligation  arises  also  when  in  the  course 
of  navigation  it  becomes  difBcult  from  other 
causes  to  see  approaching  vessels.  In  tha 
East  river,  for  instance,  where  the  electrio 
lights  on  the  bridge  damled  the  eyes  of  tbo 
pilots  BO  that  the  Tights  of  other  boats  could 
not  be  diBtinsuished,  it  was  held  that  th* 
space  so  illuminated  should  be  passed  over  at 
moderate  speed.  The  A.  Demerest,  2S  Fed. 
921.  The  caae  of  a  steamer  leaving  ber 
course  to  rescue  persoDs  or  a  ship  in  dis- 
tress, it  seems,  does  not  form  an  exception  to 
the  rule  regarding  moderate  speed  in  a  fog. 
The  Nacoocbee,  28  Fed.  462. 

Meaning  of  the  term  "moderate  speed.* — 
The  rate  of  speed  intended  by  these  regula- 
tions is  not  a  fixed  rate  for  all  vessels  on  all 
occasions.  It  was  said  in  The  SUte  of  Al»- 
bama,  17  Fed.  847,  that  the  term  has  refer- 
erenee  to  all  circumstanoee  which  affect  the 
ability  of  a  steamer  to  keep  out  of  the  way 
of  an  approaching  vessel.  These  include  the 
circumstances  external  to  the  steamer  and 
also  the  power  and  ordinary  full  speed  of  th« 
vessel  herself.  Among  the  external  circum- 
stances to  be  considered  are  the  density  of 
the  fog  and  the  increased  difficulty  of  dis- 
covering danger  and  also  the  risk  of  meet- 
ing other  vessels.  What  would  be  moderate 
speed  in  mid-ocean  wquld  be  unlawful  and 
even  criminal  in  a  crowded  harbor,  narrow 
channel,  or  in  the  neighborhood  of  a  port  is 
waters  frequented  by  other  boats.  The  City 
of  Atlanta,  26  Fed.  466,  where  it  was  said  the 
t«rm  "  moderate  speed  "  has  reference  also  to 
the  power  and  ordinary  full  speed  of  the 
steamer  herself,  because  a  fast  vessel  with 
powerful  eugiuee  can  be  handled  more  quickly, 
stopped  sooner,  backed  faster,  and  got  out  of 
the  way  quicker  going  at  a  given  speed  than  a 
steamer  of  lees  power  going  at  the  same  rate. 
The  final  test  of  moderate  speed  is  whether  it 
is  such  as  to  enable  a  steamer  to  be  stopped 
and  reversed  within  the  distance  at  which  ut 
approaching  vessel  can  be  seen,  or  at  least 
within  the  distance  at  which  her  fog-signal 
could  be  beard.  The  Normandie,  43  Fed. 
ISl ;  McCabe  v.  Old  Dominion  Steamship 
Co.,  31  Fed.  234;  The  Lepanto,  21  Fed.  661; 
The  Letand,  19  Fed.  771;  The  Milwaukee. 
Brown  Adm.  313,  17  Fed.  Cas.  No.  9,620, 
Exense  is  sranetimes  made  that  in  order  to 
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the  fog-signal  of  a  Teasel  the  position  of  which  is  not  ftBcertained  mnst^  so  far  as 


diminish  the  speed  it  ia  neeeeur^  to  lower 
tlie  ateAin  praaaure,  and  it  has  been  argued 
ttuit  a  vessel  pTOCMding  at  a  greater  speed, 
maintaining  a  high  pressure,  and  having  the 
full  foi'Ce  of  her  engines  to  retard  her  upon 
reversing  can  check  her  headway  within  a 
shorter  distance  relatively  than  if  she  were 
proceeding  slowly  and  maintaining  a  low  pres- 
sure in  her  boilers.  In  The  Hansa,  6  Ben. 
(U.  S.)  601,  ]I  Fed.  Cas.  No.  6,037,  8  Am.  L. 
Rev.  750.  the  court  held  that  under  such  cir- 
cumstances, since  a  steamer  could  be  brought 
to  a  full  stop  more  quicltly  when  proceeding 
with  the  throttle  valve  only  partly  open  and 
having  the  reserve  force  of  steam,  by  simul- 
taneously throwing  the  valve  wide  open  and 
reversing  than  would  he  possible  had  she 
been  proceeding  under  a  full  head  of  sfeam, 
it  wse  her  duty  to  so  navigate.  It  is  the 
duty  of  a  steamer  to  avail  herself  of  her 
boiler  power  to  be  ready  to  stop  and  reverse 
with  power  and  efficiency  in  a  fog,  while  at 
the  same  time  she  moderates  her  speed.  On 
the  other  hand  there  is  no  arbitrary  require- 
ment that  a  steamer  in  a  fog  shall  maintain 
in  her  boilers  the  utmost  head  of  steam  pres- 
sure, it  being  evident  that  a  certain  amount 
of  reduction  is  necessary  for  mechanical  rea- 
sons and  for  the  safe  working  of  the  machin- 
ety  under  slow  speed ;  and  if  a  vessel  main- 
tains sufficient  for  rapid  handling  in  an  emer- 
gency it  is  all  that  is  necessary.  The  La- 
panto,  21  Fed.  eSl.  In  The  Normandie,  43 
Fed.  161,  experiments  were  made  to  show 
that  a  vessel  could  be  handled  more  readily 
under  a  speed  of  sixteen  knots  than  under  a 
speed  of  ten  or  twelve  Icnota,  but  the  court 
said  thst  the  question  was  not  whether  cer- 
tain evolutions  could  be  executed  in  less 
time,  but  whether  the  Normandie,  when  meet- 
ing a  vessel  suddenly  in  a  fog,  could  as  a  rule 
more  effectively  avoid  her  under  a  speed  of 
ten  or  twelve  knots  than  when  under  a  speed 
of  six  or  seven  knots,  and  the  experiment 
showed  that  a  ship  stopped  in  less  space  and 
turned  more  within  a  given  area  under  eight 
knots  than  under  twelve  knots.  In  the  case 
of  The  Lepanto,  21  Fed.  061,  it  was  held  that 
this  steamer's  speed  was  sufficiently  moder- 
ate, because  the  evidence  showed  that  she 
could  have  been  stopped  within  the  limits 
referred  to  had  not  the  Edam  run  within  the 
Lepanto's  share  of  that  distance  through  her 
own  immoderate  speed.  It  has  been  held  that 
if  tin  fog  is  so  thick,  or  the  circumstances 
are  such  that  a  rate  of  speed  only  sufficient  to 
■  maintain  steerage  way  will  not  enable  her 
to  avoid  other  vessels,  it  is  the  duty  of  a 
steamer  to  stop  from  time  to  time  and  lie  to. 
The  Utopia,  1  Fed.  802.  A  steamship  which 
was  overtaken  by  a  very  dense  fog  in  Liver- 
pool bay  and  lay  stem  foremost  with  her  en- 
gines stopped,  driving  toward  Liverpool  with 
Uie  tide,  was  held  not  in  fault  for  not  having 
brought  up.  The  Kirby  Hall,  6  Aspin.  00,  G2 
L.  J.  Adm.  31.  48  L.  T.  Rep.  N.  S.  7S7,  8 
P.  D.  71,  31  Wkly.  Rep.  858.  See  Marsden 
Ooll.  (3d  od.)  403.  In  llie  Catalonia,  43 
[III,  A,  6,  f.  (in),  (b)] 


Fed.  306,  in  which  the  fog  was  so  dense  thst 
another  vessel  could  hardly  be  seen  a  ship's 
length  off,  it  was  held  to  be  negligence  for  s 
steamer  to  run  at  seven  Imots.  In  The  John 
Prjdgeon  Jr.,  38  Fed.  261,  in  a  fog  with  some 
aea,  it  was  held  not  to  be  negligence  to  run 
at  Sve  miles  an  hour.  And  see  The  Trtrn, 
68  Fed.  300,  36  U.  B.  App.  321,  15  C.  C,  A 
48S   [affvnning  65  Fed.   117];  ITie  Saale,  f" 


781  [offirminjf  41  Fed.  627];  The  Lehigh,  43 
Fed.  507;  The  Andrew  Hicks,  24  Fed.  65S; 
The  Pottsville,  12  Fed.  631;  The  City  of 
Guatemala,  T  Ben.  (U.  S.)  521,  6  Fed.  Cas. 
No.  2,747;  The  Eammonia,  II  BUtchf. 
(U.  S.)  413,  11  Fed.  Cas.  No.  6,007;  The  Leo. 
11  Blatchf.  (U.  S.)  225,  16  Fed.  Cas.  No. 
8,264;  The  Colorado,  Brown  Adm.  303,  6  Fed. 
Cas.  No.  3,028. 

Instances  of  collision  attribntabl*  to  Im- 
pioper  speed.—  The  following  cases  shov 
what  has  been  considered  moderate  speed  un- 
der different  circumstances:  On  the  open 
sea,  in  The  Utopia,  1  Fed.  802,  eleven  knola 
an  hour  in  a  fog  so  thick  that  a  vessel  could 
only  be  seen  a  quarter  of  a  mile  was  held  too 
greet  speed  for  a  steamer.  Seven  to  ten 
Icnots,  being  two  thirds  of  the  full  speed,  vsi 
held  too  great  in  a  dense  fog  at  night  in  the 
open  sea  in  The  Wyanoke,  40  Fed.  702.  One- 
half  her  usual  speed,  that  is,  from  six  to 
seven  knots,  was  held  too  great  in  The  N»- 
eoochee,  28  Fed.  462.  Ten  knots  where  one 
could  see  one  eighth  of  a  mile  was  held  im- 
proper in  The  City  of  New  York,  16  Fed.  824 
[ajpcmed  in  33  Fed.  604].  Moderate  speed 
has  always  been  held  to  mean  reduced  speed, 
therefore  the  usual  speed,  however  slow  it 
may  be,  is  generally  considered  improper  in  a 
fog.  The  City  of  Atlanta,  26  Fed.  456.  In 
The  Normandie,  43  Fed.  151,  for  a  vessel 
whose  usual  speed  was  sixteen  knots,  ten  or 
twelve  Icnots  was  held  to  be  moderate.  In 
The  Lepanto,  21  Fed.  661,  four  and  one-half 
knots  was  held  to  be  moderate  speed.  Four 
or  five  knots,  being  one-half  her  usual  speed. 
was  held  sufficient^  moderate  in  "The  Lorenio 
D.  Baker,  24  Fed.  814.  A  steamer  nkiniag 
one-half  her  usual  speed,  seven  knots,  in  s 
anow-storm  at  night  when  lights  were  visible 
one-third  or  one-half  mile  distant,  within 
which  distanoe  the  steamer  was  able  to  stop. 
back,  or  slacken  speed,  was  held  moderstf 
speed.  The  Allianca,  30  Fed.  476.  See  also 
The  Mexico,  84  Fed.  604,  55  U.  S.  App.  358, 
28  C.  C.  A.  472  [ajprminff  78  Fed.  663] ;  The 
Michigan,  63  i'ed.  280,  25  U.  S.  App.  1,  H 
C.  C.  A.  187  [rei>er«inff  83  Fed.  295];  The 
Fulda,  52  Fed.  400;  Fabre  v.  Cunard  Steam- 
ship Co.,  53  Fed.  288,  1  U.  S.  App.  6U.  3 
C.  C.  A.  534  [reucrsiny  40  Fed.  803);  The 
Bolivia,  4fl  Fed.  100,  I  U.  S.  App.  26,  1 
C.  C.  A.  221  [rerersinj  43  Fed.  173], 

Speed  in'  frequented  waters. —  On  Loup 
Island  sound  a  steamer  going  fifteen  miles 
and  a  schooner  going  seven  miles  an  hour 
were  both  held  in  fault  for  immoderate  speed 
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the  circDinBtRiices  of  the  case  admit,  stop  her  engineB,  aod  then  navigate  with 

io  «  fog.  The  Khode  Island,  17  Fed.  6M. 
For  ft  atAuner  nmning  jn  the  usual  track  of 
'  approBehhig  tb«  harbor  in  a  dense  f<:^ 
nilea  an  hour 


ei^t  milea  an  hour  waa  held  to  be  too  fast. 
The  Citj  of  Panama,  G  Saw?.  (V.  S.)  63,  6 
Fed.  Cas.  No.  2,764,  1  San  Fran.  L.  J.  320. 
In  a  locality  where  constantly  surrounded  by 
Miling  veasela  seven  miles  an  hour  was  held 
tM>  fast  in  a  fog.  The  Manistee,  7  Biss. 
(U.  S.)  35,  16  Fed.  Cas.  No.  9,02B.  In  th« 
English  channel  nine  or  ten  knots  an  hour 
vu  held  too  fast  in  a  dense  fog  in  The  West- 
[Jislia,  4  Ben.  (C.  S.)  404,  2B  Fed.  Cas.  No. 
17,460,  and  it  was  said  there  that  even  seven 
knots  could  not  be  justiSed  in  such  a  place. 
In  The  Steamebip  Pennsylvania  c.  Troop,  19 
Wall.  (U.  S.)  186,  22  L.  ed.  148,  two  hundred 
milea  from  Sandy  Hook  in  the  track  of  out- 
ward and  ittvard  bound  Teseels  in  which  the 
fog  was  such  that  objects  could  not  be  seen 
further  than  the  length  of  the  steamer  seven 
knots  was  held  to  be  immoderate,  and  it  woa 
said  that  if  she  could  not  maintain  steerage 
vsy  at  less  speed  it  was  her  duty  to  hava 
laid  to.  For  a  vessel  entering  a  fog-bank 
Dssr  Sandy  Book  eleven  or  twelve  knots  was 
held  immoderate  speed.  The  City  of  Ales- 
andria,  31  Fed.  427.  For  a  steamer  sailing 
near  Scotland  light  ship  seven  miles  on  hour 
was  held  too  fast.  McCabe  v.  Old  Dominion 
Sleamship  Co.,  31  Fed.  S34.  In  the  Mar- 
tello,  34  Fed.  71  {affvnMsA  in  30  Fed.  605], 
in  a  deoM  fog  near  Sandy  Hook  for  a  vessel 
whose  full  speed  was  twelve  knots  the  rata 
of  five  knota  was  held  immoderate;  and  a 
uiling  vessel  going  at  the  rate  of  four  knots 
in  the  same  place  was  held  to  be  sailing  too 
last  In  a  frequented  part  of  the  ocean  about 
thirty  miles  from  the  coast  seven  knots  waa 
held  excessive  in  a  fog  so  thick  that  the  ship's 
hall  and  saila  could  hardly  be  seen  the  ship's 
kngth  off.  The  CaUlonia,  43  Fed.  396.  See 
■Im  Ia  Normandie,  68  Fed.  427,  14  U.  S. 
1pp.  e&5,  7  C.  C.  A.  265  \aprming  43  Fed. 
1511;  The  City  of  New  York,  B  Blatchf, 
(U.  8.)  1B4,  E  Fed.  Cas.  No.  2,759;  Walla- 
met  R.  T.  Co,  c,  Oregon  S,  N.  Co.,  29  Fed. 
Csa.  No.  17,106,  9  Chic.  L^.  N.  73;  McCIoa- 
kej  p.  The  Achilles,  16  Fed.  Cas.  No.  8,701, 
G  Chic.  L«g.  N.  73,  23  Int.  Rev.  Rec.  368,  4 
L.  &  Eq.  Kep.  676,  13  Phila.  (Pa.)  463,  34 
L^.  Int  (Pa.)  384,  G  N.  Y.  Wkly.  Dig.  241, 
£S  Pittsb.  Leg.  J.   (Fa.}   49. 

In  narrow  channels. —  In  The  Luray,  24 
Ted.  751,  four  and  three-quarter  miles  an 
hear  for  one  steamer  going  with  the  tide, 
being  barely  sufficient  for  steerage  way,  waa 
held  excessive.  In  the  vicinity  of  the  Chi- 
cago river  nine  miles  an  hour  was  held  too 
(p'eat  a  speed  for  a  steamer  in  a  fog.  The 
Feshtigo,  26  Fed.  488.  In  the  Harlem  river 
a  speed  of  five  knots  was  held  to  be  excess- 
ive in  the  case  of  The  Raleigh,  41  Fed.  627. 
In  the  most  frequented  waters  of  Lake  Su- 
perior one  steamer  was  held  in  fault  for  go- 
ing Xen  knots  and  the  other  for  going  six  in 
a  dense  fog.  The  Alberta,  23  Fed.  807.  A 
steamer  running  through  the  harbor  even  at 


one-half  hsr  speed,  It  was  held,  must  stop 
and  reverse  promptly  upon  risk  of  collision 
arising.  The  SUmford,  27  Fed.  227.  In 
The  Steamboat  New  York  v.  Rae,  18  How. 
(U.  8.)  223,  IG  L.  ed.  360,  a  steamer  vrith  a 
]ai;ga  fleet  of  boats  in  tow  passing  down  the 
North  river  in  the  night-time  at  a  speed  of 
eight  or  ten  miles  an  hour  was  held  to  be  go- 
ing too  fast.  In  The  Johns  Hopkins,  13  Fed. 
185,  three  and  one-half  miles  an  hour  for  a 
steamer  in  a  fog  was  held  to  be  moderate, 
but  twice  that  speed  WM  held  excessive  for 
a  sailing  vessel.  In  Netherlands  Steam  Boat 
Co.  c.  Styles,  9  Moore  P.  C.  286,  297.  1 
Spinks  378,  14  Eng.  Reprint  306,  the  court 
said:  "At  what«Ter  rate  she  was  going,  if 
going  at  such  a  rate  as  made  it  dangerous 
to  any  craft  which  she  ou^bt  to  have  seen, 
and  might  have  seen,  she  had  no  ri^ht  to  go 
at  that  rate."  In  The  Harton  (1880),  Mars- 
den  Coll.  (3d  ed.)  40G,  a  steamship  entering 
a  fog-bank  at  a  speed  of  eight  knots  was  held 
in  fault.  The  fact  that  a  vessel  is  carrying 
the  United  States  mail  which  she  has  a  con- 
tract to  deliver  within  a  certain  time  is  no 
defense  to  a  claim  for  damages  resulting  from 
unusual  and  dangerous  speed.  The  Steam- 
boat Carroll  r.  Green,  3  Wall.  (U.  S.)  302, 
19  L.  ed.  392;  Rogers  c.  The  Steamer  St. 
(Charles,  19  How.  (U.  S.)  108.  15  L.  ed.  563; 
The  James  Adger,  3  Blatchf.  (U.  S.)  516, 
13  FVd.  Cas.  No.  7.188.  3S  Hunt,  Mer.  Mag. 
463;  The  Northern  Indiana,  3  Blatchf.  (U.  S.) 
92,  18  Fed.  Cas.  No.  10,320,  16  Law  Rep.  433. 
In  cases  where  by  putting  the  engines  at 
full  speed  an  imminent  collision  may  be 
avoided  sjicb  tncreaaed  speed  will  be  excused 
under  article  23;  but  a  belief  on  the  part  of 
the  master  that  a  danger  may  in  a  certain 
event  arise  in  the  future  unless  he  gives  the 
full-speed  order  is  not  the  excuse  permitted 
by  this  article.  The  IbeHa,  40  Fed.  393.  As 
to  speed  in  the  harbor  see  Steward  c.  The 
Steamship  Teutonia,  23  Wall.  (U.  S.)  77,  23 
L.  ed.  44;  The  Aleppo,  6  Ben.  (U.  S.)  664,  1 
Fed.  Cas.  No.  167.  And  further  as  to  speed 
in  narrow  channels  see  The  Laurence,  64  Fed. 
642,  S  U.  S.  App.  312,  4  C.  C.  A.  SOI;  The 
Westphalia,  4  Ben.  (U.  8.)  404,  29  Fed.  Cas. 
No.  17,460;  The  Blackstone,  1  Lowell  (U.  S.) 
486,  3  Fed.  Cas,  No.  1,473. 

Speed  of  sailing  vessels. —  A  rate  of  speed 
In  a  fog  which  is  excessive  for  a  steamer 
would  a  fortiori  be  immoderate  for  a  sailing 
Tessel  under  similar  circumstances.  The 
Rhode  Island,  17  Fed,  554.  In  the  Johns 
Hopkins,  13  Fed.  136,  a  schooner  was  held 
solely  at  fault  for  a  collision,  in  which  she 
was  going  at  twice  the  speed  of  the  steamer, 
when  the  steamer  stopped  and  reversed  as 
soon  as  the  light  of  the  sailing  vessel  was 
seen.  The  Vesper,  9  Fed.  GQ9,  is  also  a  case 
of  a  schooner  in  collision  with  a  steamer  be- 
ing held  at  fault  for  excessive  speed.  In 
Gubert  v.  The  George  Bell,  3  Hughes  (U.  S.) 
468,  11  Fed.  Cos.  No.  5,856,  a  sailing  ship 
was  faulted  for  carrying  too  much  canvas 
in  flahing  waters  in  a  fog,  and  thus  running 
[III.  A.  5.  f,  (in),  (B)] 
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cantion  nndl  danger  of  collirion  is  OTer."    [The  dnty  of  a  steam-Tessel  to  alacken 
speed  and  stop  is  regulated  by  article  23  (tn/ra,  III,  A,  6,  f,  (iv),  (h).] 

angling  ont  Mid  putting  benelf  in  the  w^ 


into  &  flihing-Teud  At  anchor.  In  The  8.  An- 
derson, 27  Fed.  392,  two  ichooners  were  both 
held  in  fault  while  Bailing  on  eroBSing  couTses 
for  nuuKBavering  without  sladcening  speed. 
In  llie  Thomas  Martin,  3  BUtchf.  (U.  S.) 
017,  23  Fed.  Cas.  No.  13,BS8,  30  Hunt.  Mer. 


was  sailing  with  all  sails  set  on  a  rathsr 
dark  night  and  was  racing  with  •notber 
schooner.  In  The  Dordogne,  5  Aspin.  328,  54 
I..  J.  Adin.  29,  01  L.  T.  Hep.  N.  S.  (ISO,  10 
V.  D.  6,  33  Wklf.  Rep.  360,  a  sailing  ahip 
with  her  studding  sails  set  in  a  thick  fog;  and 
in  The  Itinerant,  3  Notes  Cas.  (Eng.)  0,  2 
W.  Rob.  236,  a  sailing  ship  under  a  press  of 
sail  in  a  fog,  were  naither  of  them  held  in 
fault  for  the  colliHion  which  occurred.  In 
The  Elyaia,  4  Aspin.  640,  46  L.  T.  Bep.  N.  S. 
840,  a  brig  in  the  Atlantic  carrying  all  plain 
sail  and  going  five  knots  in  a  fog  was  held 
free  from  blame.  In  The  Zadok,  0  Aspin.  262, 
63  L.  J.  Adm.  72,  60  L.  T.  Rep,  N.  S.  695,  9 
P.  D.  114,  32  Wklj.  Rep.  1003,  a  Urk  with 
nearly,  all  the  canvas  set  which  she  eould 
carry  going  five  knots  or  upwards  in  a  log  in 
a  frequented  part  of  the  English  channel  was 
held  in  fault  for  immoderate  speed.  In  that 
case  the  court  stated  it  to  be  the  duty  of  a 
sailing  ship  to  moderate  her  speed  to  the 
point  at  which  she  will  just  hava  sufficient 
power  to  control  her  movements.  See  also 
The  Chattahoochee,  173  U.  S.  040,  19  8.  Ct. 
491,  43  L.  ed.  801  {affirming  74  Fed.  699, 
33  U.  8.  App.  610,  21  C.  C.  A.  102];  The 
Mount  Hope,  84  Fed.  910,  60  U.  S.  App.  282, 
20  C.  C.  A.  306  laffimims  79  Fed.  119]  j  The 
David  Crockett,  B4  Fed.  098. 

Speed  and  navigation  In  a  fog  for  fetty' 
bOBta. —  There  appears  to  be  a  different  view 
taken  in  this  country  with  respect  to  the 
duty  and  responsibility  of  ferry-boats  run- 
ning in  a  fog,  from  that  which  pertains  in 
England.  In  The  Lancashire,  L.  R.  4  A.  &  E. 
IGS,  2  Aspin.  202,  29  L.  T.  Rep.  N.  S.  027, 
the  court  doubted  whether  it  was  proper  and 
right  for  a  ferry-boat  to  cross  the  Mersey 
in  a  dense  fog,  but  said  that  at  any  rate  if 
the  ferry  steamer  was  justified  in  proceeding 
in  auch  weather  she  assumed  all  the  respon- 
sibility incidental  thereto.  In  the  United 
States  the  courts  have  held  that  ferry-boats 
being  public  necessities,  negligence  will  not 
be  imputed  to  them  from  the  mere  fact  that 
they  deliberately  attempted  to  make  a  trip 
in  a  dense  fog,  and  if  they  are  managed  with 
ekil]  and  judgment  it  is  the  dut^  of  other 
vessels  to  do  nothing  to  impede  their  passage. 
The  Orange,  46  Fed.  408;  The  Exchange,  10 
BUtchf.  (U.  8.)  188.  8  Fed.  Cas.  No.  4,593. 
On  the  other  hand  there  is  no  rule  which  ex- 
empts ferry-boats  from  ordinary  care  in  navi- 
gation. Hoffman  v.  Union  Feny  Co.,  68 
N.  Y.  385.  In  The  Orange,  46  Fed.  408,  a 
tug  with  a  brig  in  tow  was  held  in  fault  for 
making  fast  at  the  end  of  a  pier  with  her  bow 


It  being  unnecessary  for  the  tugboat  to  lum- 

Site  at  all  in  such  ireather.  In  The  Relief, 
tc.  Adm.  104,  20  Fed.  Cas.  Na  n,6S3,  a 
tugboat  was  held  in  fault  for  trying  to  ctmi 
the  bows  of  a  ferry-boat  when  shB  was  within 
three  hundred  yards  of  her  slip  In  a  fog.  In 
The  Exchange,  10  BlaUhf.  (U.  8.)  108,  S 
Fed.  Cas.  No.  4,503,  a  schooner  was  held  ' 
solely  in  fault  for  anchoring  in  the  trade 
of  a  ferry-boat  and  remaining  there  against 
the  request  of  those  in  charge  of  the  feny- 
boat  until,  a  dense  fog  ooming  on,  the  ferry, 
boat  ran  into  her.  In  Tlie  Hudson,  0  Bra. 
(U.  S.)  206,  12  Fed.  Cas.  No.  6,820,  14  Int. 
Rev.  R!ec.  30,  a  revenue  cutter  anchored  in 
the  trade  of  a  ferry-boat  running  between 
New  York  and  Jersey  City,  refused  to  men 
away  or  to  ring_  a  bell,  when  requested,  and 
was  held  solely  in  fault  for  a  collision  which 
took  place  diving  a  fog.  In  The  Sylph,  4 
Blatchf.  (U.  8.)  24,  23  Fed.  Cas.  No.  13,711,  a 
oolHsion  between  two  lerry-boatsinNewXock 
bay  in  a  dense  fog,  both  of  them  going  about 
five  miles  an  hour,  the  court,  in  view  of  the 
custom  of  fcrry-boata  to  run  in  such  weather, 
refused  to  hold  them  either  in  fault,  and  de- 
cided that  each  should  bear  its  own  damage*. 
In  The  Howard,  30  Fed.  2S0,  a  ferry-boat  was 
held  in  fault  for  continuing  at  full  speed  in 
a  dense  fog  after  making  the  lights  ol  her 
slip,  it  being  shown  that  full  speed  was  not 
necessary  to  enable  her  to  enter  the  slip.  In 
The  Lydia,  4  Ben.  (U.  8.)  623,  16  Fe<L  Cis. 
No.  8,614,  a  feny-boat  while  making  a  trip 
across  the  North  river  got  nearly  one-half 
mile  out  of  her  course  in  the  fog  and  tiiiu 
cams  into  collision  with  a  aloop.  The  lerr;- 
boat  was  held  in  fault  Qreat  care  is  rft- 
quired  of  steamers  running  in  a  dense  fog 
near  the  piers  where  boats  usually  tie  np, 
and  the  responsibili^  is  upon  them  to  go 
at  such  a  speed  as  to  be  capable  of  heing 
fully  stopped  within  the  distance  at  whidC 
boats  lying  there  can  be  seen.  The  St.  John, 
29  Fed.  221. 

30.  International  Rules  (26  U.  a  Stat 
at  L.  p.  320,  c.  802,  W  1],  art.  16;  U.  S. 
Comp.  Stat.  (1901),  p.  2868)  ;  Inland  Rnk* 
(30  U.  8.  Stat,  at  L.  p.  06,  c.  4,  [|  1], 
art.  16;  U.  S.  Comp.  Stat.  (1001),  p.  2880). 
And  see  The  George  W.  Roby,  111  Fed.  601, 
49  C.  C.  A.  481  [modt^yin;  fn  n  Lakeland 
Transp.  Co.,  103  Fed.  328] ;  The  West  Brook- 
lyn. 106  Fed.  761;  The  Ella  Andrews,  106 
Fed.  051,  44  C.  C.  A.  647;  The  Columbia, 
104  Fed.  105;  The  West  Brooklyn,  103  Fed. 
691;  The  Providence,  100  Fed.  1004,  40 
C.  C.  A.  680  [aj^rmin;  98  Fed.  133,  3S 
C.  C.  A.  670] ;  The  Benjamin  A.  Van  Brunt, 
98  Fed.  131,  38  C.  C,  A.  6B8;  The  CineinnsU, 
96  Fed.  302;  Hughes  p.  Pennsylvania  R.  Co., 
93  Fed.  510;  The  Cheruskia,  92  Fed.  683; 
The  Patria.  92  Fed.  411;  The  Niagara,  84 
Fed.  902,  60  U.  S.  App.  440,  28  C.  C.  A.  023 
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(rr)  Snaanre  and  Sailiito  Suzs8—{a)  J^reHminary.  Eiek  of  coUisioo 
can,  waen  cirenmstancee  permit,  be  wcertained  by  carefullr  watctiiog  the  com- 
paaa  bearing  of  aa  approaching  veaael.  If  the  bearing  aoea  Dot  appreciably 
change,  snen  risk  Bhonid  be  deemed  to  exist." 

(b)  Sailing  Veaada.  When  two  sailing  Teasels  are  approaching  one  another, 
BO  as  to  involve  risk  of  collision,  one  of  them  must  keep  ont  of  the  way  of  the 
other,  aa  follows,  namely :  (a)  A  vessel  which  is  running  free  must  keep  ont  of 
the  way  of  a  vessel  which  is  cloae-haaled."    (b)  A  vessef  which  is  close-haaled  on 


lagirmi<ng  77  F«d.  329);  The  Whltehftl!,  68 
TtA.  108S;  The  Midland,  48  Fed.  331;  I^ne 
V.  The  Bedford,  14  Fed.  Cu.  No.  8,046,  3B 
Hunt.  Her.  H«g.  711. 

See  10  Cent.  Dig.  tit  "CoUlaion,"  |   170 

Fnrthu  aa  to  ipeed  eee  rapm,  n.  A,  2,  d. 

36.  International  Rules  (20  U.  8.  Stat. 
Ht  L.  p.  320,  c.  802;  U.  S.  Comp.  Stat.  (IMl), 
p.  286S) ;  InUnd  Bules  (30  U.  8.  Stat,  at  L. 
p.9B,  c4;U.  8.  Comp.  Stat.  (I90I),  p.2881). 

The  anKKMtioa  in  the  preUmliuiy  note  to 
article  17  of  the  intemBtiimal  navigation 
Tnlea  relating  to  sailing  Tesaels  approaching 
one  another,  that,  if  the  compass  bearing  of 
an  approaching  Teasel  does  not  appreciably 
change  as  the  two  vessels  draw  near«'  to- 
gether, there  should  be  deemed  to  be  risk  of 
eolliaian,  is  not  a  rule  of  navigation,  but 
merely  a  snggeation  of  one  circunutance  which 
denote*  that  there  is  danger  of  collision;  and 
a  steamer  ia  not  justifl^  in  assuming  that 
there  ia  no  risk  because  there  is  an  appre- 
ciable change  in  the  compass  bearing  of  the 
li^ta  of  a  sailing  vessel  seen  at  night,  which 


StesLinship  Co.  t>.  Low,  112  Fed.  ISl,  60 
C.  C.  A.  473. 

Furtber  aa  to  steering  see  supra,  n,  A,  2,  d. 

37.  Of  a  TMael  running  free  and  one  close- 
hauled. —  See  article  22,  infra,  note  64,  p.  368, 
directing  that  the  veesel  whidi  must  keep  out 
of  the  waj  shall  avoid  crossing  ahead  of  the 
other.  This  has  been  f  requentlj'  held  to  be  the 
dntf  of  the  vessel  running  free.  So  in  The 
Argus,  Olc.  Adm.  30^  1  Fed.  Caa.  No.  621,  in 
which  it  was  said  that  a  vessel  running  free 
haa  no  right  to  cross  the  bows  of  one  that  is 
beating,  unless  there  is  clearly  room,  or  to 
oome  so  close  astern  as  to  alarm  her  into 
changing  her  course.'  The  vessel  sailing  free 
may  ke^  out  of  the  way  of  a  vessel  close- 
hauled  in  any  way  she  thinks  proper.  She  has, 
however,  no  right  to  embarrass  the  other,  and 
_  if  there  are  two  courses  open  she  is  responsible 
if  she  accepts  tlie  more  hazardous.  Whitney 
ff.  The  Empire  State,  1  Ben.(U.  S.)57,  29  Fed. 
Caa.  No.  17,686.  In  The  David  Dudley,  11 
Fed.  522,  a  bark  with  the  wind  on  the  quarter 
eame  into  collision  with  a  schooner  doee- 
faauled  on  the  starboard  tack,  the  port  bow 
of  the  schooner  striking  the  port  quarter  of 
the  bark,  and  the  bark  was  held  in  fault  for 
not  putting  her  helm  to  starboard.  In  The 
North  Star,  29  Fed.  161,  a  vessel  sailing  free 
waa  held  in  fault  for  attempting  to  cross  the 
bows  of  one  close-hauled  and  the  latter  was 
held  Id  fault  for  not  keeping  her  course.    In 


eases  in  which  neither  vessel,  strictly  speak- 
ing, is  eloee-hauled  the  vessel  which  Is  sail- 
ing very  much  more  free  than  the  other  is 
held  bound  to  keep  out  of  the  way.  So  in 
The  Havilah,  33  Fed.  876,  in  which  the  wind 
was  N.N.E.  and  the  briz  H  heading  W.  (Hie- 
half  N.  nine  and  one-half  points  oS  the  wind 
WIS  held  in  fault  for  not  keeping  out  of  the 
way  of  the  schooner  H  A  sailing  full  and  on 
a  course  E.  by  N.,  being  five  pointa  free. 
And  see  The  Ella  Warner,  30  Fed.  203;  The 
John  Stuart,  4  Blatchf.  (U.  S.)  444,  13  Fed. 
Gas.  No.  7,427.  If  the  eloee-hauled  vessel  by 
coming  about  when  the  other  is  attempt!^ 
to  go  astern  of  her  causes  the  collision  she 
will  be  held  in  fault ;  and  if  the  vessel  on  the 
wind  changes  her  tack  it  is  her  duty,  if  other 
vessels  are  near,  to  go  about  and  not  to  wear. 
The  Richard  R.  Higgins,  1  Lowell  (U.  S.) 
290,  20  Fed.  Css.  No.  11,768.  The  vessel  on 
the  wind  has  the  right  to  run  out  her  tack, 
and  the  vessel  approaching  her  before  the 
wind  must  take  the  necessary  precautions  to 
avoid  her.  Abbott  Nat.  Kg.  p.  167,  |  22, 
and  cases  cited.  In  The  Uyrtle,  44  Fed.  779, 
the    wind    was    somewhere    S.    of    W.    the 


and  beading  S.  one-half  W.  The  schooner  M 
put  her  helm  to  port,  let  go  her  main  sheet 
and  swung  six  or  seven  pointa  to  starboard. 
When  Ave  or  six  lengths  off  the  schooner  L 
starboarded  and  swung  to  port.  The  L  waA 
held  solely  in  fault. 

See  10  Cent.  Dig.  tit.  "  Collision,"  !  25. 

Haritime  law  —  Sailing  vessel  int  meetbig 
one  close-hauled.— Tbe  law  of  the  sea  was 
that  when  two  ships,  one  close-hauled  and 
the  other  sailing  free,  met  end  on,  the  ship 
which  was  going  free  must  make  way  for  the 
other  by  porting  her  helm.  The  Woodrop- 
Sims,  2  Dods.  83;  The  Speed,  2  W.  Rob.  225; 
Lowndes  ColL  16;  1  Parsons  Shipp.  £  Adm. 
600.  But  when  the  ship  with  the  wind  fre« 
was  not  meeting  end  on,  but  crossing  the 
track  of  the  close-hauled  ship,  the  former 
must  give  way  to  the  latter  by  going  astern 
of  her.  The  Gazelle,  6  Notes  Cas.  (Eng.) 
101.  2  W.  Rob.  616;  The  James  Watt,  3 
Notes  Cas.  (Eng.)  36,  2  W.  Rob.  270;  Lon- 
don Packet,  2  Notes  Css.  (Eng.)  601,  i 
W.  Rob.  213;  The  Rose,  2  W.  Rob.  1;  Lowndes 
Coll.  10.  This  rule  was  first  recognized  by 
the  courta  in  the  time  of  Lord  Erskine,  about 
the  year  1820.  Marwlen  Coll.  (3d  ed.)  330. 
There  appear,  however,  to  have  been  some 
cases  in  which  the  court  extended  the  rule 
in  favor  of  a  starboard-tacked  ship  so  far  as 
to  hold  that  a  port-tacked  ship,  although 
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ikia  port  tack  most  keep  out  of  the  way  of  a  vesael  which  is  cloBe-haoled  on  the 
fitarboard  tack.*"  (c)  When  both  are  rutininfi;  free,  with  the  wind  on  different 
sides,  the  Teasel  which  haa  the  wind  on  the  port  side  mnst  keep  out  of  the  waj  of 


close-hauled,  was  bound  to  giva  waf  to  a 
atarboard-tacked  ship  going  free.  I  Pritch- 
ard  Adm.  Dig.  263,  note  363.  In  one  case  in 
which  the  collision  happened  in  the  middle 
of  the  Atlantic,  an  American  vessel  sailing 
on  the  port  tack  with  the  wind  (our  points 
fr«e  was  held  in  fault  for  porting  and  thus 
coming  into  collision  with  an  English  vessel 
on  the  starboard  tack  close-hauled.  Williams 
V.  Gutch,  4  L.  T.  Rep.  N.  S.  627.  14  Moore 
F.  0.  202,  15  Eng.  Reprint  281.  In  another 
case  an  English  Tessel  on  the  port  tack,  which 
was  run  into  by  a  foreign  vessel  with  the 
wind  free,  might  have  avoided  the  collision 
by  porting  her  helm.  It  was  held  that  she 
was  not  in  fault  b;  the  maritime  law  for  not 
doing  so,  although  by  the  English  statute  she 
eboold  have  ported  in  such  a  case.  The  Zoll- 
Terdn,  2  Jur.  N.  S.  429,  Swabey  98,  4  Wkly, 

Kep.  ees. 

88.  Of  tbe  datiei  of  two  vessels  appToach- 
Ibe  cloae-hauled  one  on  the  stiiboaid  and 
the  Othet  on  the  port  tick.—  Under  the  com- 
mon sea  taw  the  rule  with  respect  to  such 
cases  appears  to  have  been  that  the  ship  on 
the  port  tack  should  make  way  for  the  other 
by  porting  her  helm,  although  it  was  some- 
times held  that  if  a  ship  cloee-bauled  on  the 
itarboard  tnck  could  go  a  point  or  two  nearer 
by  porting  and  still  remain  under  command, 
it  was  her  duty  to  do  so.  Lowndes  Coll. 
(3d  ed,)  17,  19.  The  rule  appears  to  have 
grown  out  of  the  custom  of  approaching 
vessels  passing  each  other  to  port,  Vaa  reason 
for  favoring  the  starboard -tacked  vessel  be. 
ing,  of  course,  that  she  could  usually  not  port 
without  throwing  herself  in  staya.  The  Ser- 
ingapatam,  G  Notes  Cas.  (Eng.)  81,2  W.  Rob. 
fiOO.  It  is  uncertain  whether  under  the  mari- 
time law  the  ship  on  the  port  tack  should 
always  bear  up  and  go  under  the  stem  of  the 
other,  or  whether  she  was  at  liberty  to  keep 
out  of  the  way  by  taking  other  steps.  Mars- 
den  Coll.  (3d  ed. )  409.  The  port-tacked  ves- 
sel may  now  keep  out  of  the  way  of  the  other 
in  any  way  she  thinks  fit.  The  Abby  Ingalls, 
12  Fed.  217;  Williams  ».  Gutch,  4  L.  T. 
Rep.  N.  8.  627,  14  Moore  P.  C.  202,  15  Eng. 
Reprint  2BI.  The  correlative  duty  is  imposed 
upon  the  starboard -tacked  vessel  to  keep  her 
course.  See  article  21,  iii^ra,  note  63,  p.  355. 
This  means  keeping  her  course  by  the  wind  and 
the  only  excuse  for  departure  from  the  rule  is 
the  necessity  of  avoiding  immediate  danger. 
Marsden  Coll.  (3d  ed.)  412.  In  The  Eliza  S. 
Potter,  36  Fed.  220,  the  R  on  the  starboard 
tack  cr(»Bed  the  course  of  the  P  on  the  port 
tack,  and  the  latter  failin;^  to  fall  olT  and 
give  the  former  the  right  of  way  the  former 
on  finding  the  collision  imminent  starboarded 
her  helm  and  let  the  main-sheet  run  and  was 
held  justified  in  so  doing.  But  a  vessel  hav- 
ing the  right  of  way  is  not  justified  in  stand- 
ing on  obstinately  where  the  collision  may  be 
avoided   by   altering   her   helm.      She   should 
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only  change  her  course,  when  the  collision 
seems  otherwise  unavoidable.  In  Wilson  c. 
Canada  Shipping  Co.,  2  App.  Caa.  389,  3 
Aspin.  981,  38  L.  T.  Rep.  N.  S.  155,  the  ves- 
sels having  sighted  each  other  at  so  short  a 
distance  that  it  was  not  possible  for  the  ship 
on  the  port  tack  to  avoid  the  other  if  the 
latter  stood  on,  it  was  held  to  be  the  duty  of 
the  latter  to  port  her  helm  and  let  go  her 
head-sheets.  In  The  Aimo,  2  Aspin.  BS,  29 
L.  T.  Rep.  N.  S.  118,  21  Wkly.  Rep.  707,  the 
close-hauled  vessel  was  unable  to  bear  up 
owing  to  her  head-gear  being  carried  away, 
and  the  other  ship  in  ignorance  of  this  kept 
her  course.  The  collision  was  held  to  be  an 
inevitable  accident.  Where  two  ships  w«re 
turning  to  windward  and  one  while  in  stays 
was  struck  by  the  other  while  in  stays  both 
were  held  in  fault.  Wilson  v.  Canada  Sbip- 
ping  Co.,  2  App.  Cas.  3B9,  3  Aapin.  361,  36 
L.  T.  Rep.  N.  S.  IE5.  And  in  The  Schooner 
Ann  Caroline  P.  Wells,  2  Wall.  (U.  S.)  538, 
IT  Ii.  ed.  S33,  in  which  a  ship  being  ahead 
and  to  windward  could  not  bear  up  without 
risk  of  collision  and  could  not  go  about  be- 
cause of  a  shoal,  the  ship  on  the  starboard 
tack  was  held  in  fault  for  not  keeping  out  of 
the  way.  See  The  Maggie  J.  Smith,  123  U.  8. 
349,  S  S.  Ct.  169,  31  L.  ed.  175.  In  Merrill  r. 
The  Schooner  Mary  Eveline,  16  Wall.  (U.S.) 
348,  21  L.  ed.  601,  in  which  two  schooners 
close-hauled  on  the  same  tack  met  a  sloop 
with  the  wind  free  running  through  a  narrow 
channel  against  a  strong  tide  close  to  tbe 
shore,  the  sternmost  of  the  two  schooners  was 
held  in  fault  for  keeping  on  when  und«-  tbe 
Bt«m  of  tbe  leading  schooner,  so  that  wrben 
the  latter  was  obliged  to  go  about  she  ran 
into  the  sloop,  which  could  not  avoid  ber 
without  going  ashore.  A  difficulty  often 
arises  under  this  rule  in  cases  in  which  a 
vessel  goes  about  and  is  about  to  cross  tbe 
track  of  another  and  the  rule  becomes  nnex- 
pectedly  applicable.  Decisions  of  cases  of 
this  character;  In  The  B.  C.  Terry,  30  Fed. 
711,  the  N  and  T  were  both  beating  up  tbe 
hay  in  a  N.W.  wind  on  the  port  tack  and 
the  N  being  to  leeward  came  about  ajid 
losing  headway  swung  about  and  collided 
witii  the  T  on  the  leeward  side.  The  T  hav- 
ing starboarded,  thinking  that  the  N  was  go- 
\DB  to  leeward  to  anchor,  tbe  N  was  held 
sofely  in  fault.  In  the  Frank  P.  Lee,  34  Fed. 
4b0,  the  schooners  A  and  B  were  sailing  on 
tbe  starboard  tack  close-hauled  with  the  B 
about  one  quarter  of  a  mile  astern;  the  B 
changed  her  course  and  ran  under  A'b  Ht«m- 
Soon  after  the  B  again  changed  her  course  to 
cross  A's  bows  and  having  missed  stays  came 
into  collision  with  her.  The  B  was  held  solely 
in  fault.  In  the  Camhusdoon,  30  Fed.  704, 
a  pilot-boat  close-hauled  whs  held  in  fault  in 
)llision  with  a  bark  sailing  free,  she  having 
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the  other.**  (d)  When  both  are  ranning  free,  with  the  wind  on  the  eanae  side,  the 
Teasel  vbich  is  to  the  windward  mnst  keep  ont  of  the  way  of  the  veaael  whidb  is 
to  the  leeward.*"    (e)  A  veesel  which  has  the  wind  aft*'  mnet  keep  oat  ont  of  the 


Ksridiiia  Uw  —  Of  two  saiUiig  abipa,  both 
cla9e.]uiiled,  maetinK. —  When  two  abipB,  both 
«lo9e-h(iiiled,  met  end  on  or  nearlj  end  on, 
the  ship  which  waa  on  the  port  tach  had  to 
make  way  for  the  other  b;  porting  her  helm 
■mdei'  the  maritime  law.  The  Baron  Holberg, 
3  Hagg.  Adm.  £44;  The  Shannon,  3  Ha^g. 
Adm,  173;  The  Ladv  Anne,  16  Jur.  IS;  The 
Harriett,  1  Notes  Cm.  (Eng.)  32H,  1  W.  Rob. 
182;  The  Alexander  Wise,  2  W.  Rob.  85; 
Lowndea  Coll.  16.  As  to  the  origin  of  this 
rule  Me  Marsden  Coll.  (3d  ed.)  339.  The 
practice  ol  seamen  in  such  cases  appears  to 
liATe  been  aoruewhat  loose.  Tain  v.  The  North 
America,  S3  Fed.  Gas.  No.  13.853,  2  N.  Y. 
I^.  Obe.  6T;  The  Indiana,  Abb.  Adm.  330, 

13  Fed.  Cas.  No.  7,020.  Whether  the  ship 
on  the  port  tack  was  alwajs  required  to  bear 
up  and  go  under  the  stem  of  the  other,  or 
'Whether  she  was  at  liberty  \a  keep  out  of  the 
wi^  by  taking  other  steps  was  itncertoin. 
Canley  c.  White,  21  Pick.  (Mass.)  264,  32 
Am.  Dee.  259;  Wetmore  e.  The  Steamboat 
Granite  State,  3  Wall.  |U.  S.)  310,  18  L.  ed. 
178;  Ure  v.  CofTman,  19  How.  (U.  8.)  58,  15 
L.  ed,  587 ;  Culbertson  c.  The  Steamer  South- 
ern Belle.  18  How.  (U.  S.)  664,  16  L.  ed.  493; 
The  Btranger,  6  Notes  Cas.  (Eng.)  36;  The 
George,  6  Notes  Cas.  (Eng.)  388;  The  Ga- 
aelle,  S  Notes  Caa.  (Eng.)  101,  2  W.  Bob. 
915;  The  Traveller,  2  Notes  Cas.  (Eng.)  476, 
2  W.  Bob.  197;  The  Dmnfriee,  Swabey  83, 
12G;  The  Ann  and  Mary,  2  W.  Rob.  189; 
'Die  Rose,  2  W.  Rob.  1.  The  rule  was  that 
the  ship  to  which  the  other  gives  way  should 

gtneTally  keep  ber  course.  The  Brig  Jas. 
ray  e.  The  Ship  John  Fraser,  21  How. 
(U.  8.)  184,  la  L.  ed.  106;  Lowndes  Coll.  17. 
If  the  ships  were  approaching  end  on  and  the 
eloae-haiiled  ship  on  the  starboard  tack  could 
gD  a  point  or  two  nearer  and  still  remain  un- 
der command  it  was  her  duty  to  do  so  by 
porting.  Nelson  r.  Leland,  22  How.  (U.  S.) 
48,  IS  L.  ed.  289;  Kilgour  v.  Alexander,  4 
It  T.  Rep.  N.  S.  499,  Lush.  247,  14  Moore 
P.  C.  172,  15  Eng.  Reprint  271.  If  they  were 
approaching  at  an  angle  under  some  circum- 
staneee  it  would  be  a  fault  for  a  starboard- 
tacked  vessel  to  port,  as  she  might  disturb 
the  manceuvers  of  the  other  ship.  Stevens  p. 
Gourley,  4  I<.  T.  Rep.  N.  8.   157,  Lush.   162, 

14  Hoore  P.  C.  92,  15  Eng.  Reprint  240; 
'  Brainerd    v.   Steamer   Worcester,    1    Parsons 

Shipp.  1  Adm.  651 ;  Lowndes  Coll.  19.  The 
principle  seems  to  have  been  that  the  star- 
board-tacked vessel  was  so  far  prima  fucjs 
in  the  right  in  holding  her  course  that  the 
burden  was  on  the  other  vessel  to  show  that 
she  would  have  been  safe  in  deviatii^;.  Simp- 
sou  V.  Hand,  6  Whart.  (Pa.)  311,  38  Am.  Dec. 
231;  The  Test,  11  Jur.  998;  The  Seringapa- 
tarn,  10  Jur.  1084;  Bates  c.  Sora,  10  Hoore 
P.  C.  487,  Swabey  69,  127,  14  Eng.  Reprint 
S68;  The  Dnmfries,  Swabey  93,  126 ;  The  Com- 
merM,  3  W.  Rob.  287;  Lomides  CoU.  18.    If 


both  vessels  were  close-hauled  on  the  same 
tack  it  was  the  duty  of  the  vessel  to  wind- 
ward to  keep  out  of  the  way.  1  Parsons 
Shipp.  &  Adm.  688.  Where  two  vessels  were 
meeting,  both  on  the  port  tack,  the  windward 
vessel  was  held  not  in  fault  for  keeping  her 
course  where,  if  she  had  ported,  she  would 
hare  run  into  the  other  vessel  and  where  she 
could  not  go  about  on  account  of  the  roclcs. 
The  Schooner  Ann  Caroline  t>.  Wells,  2  Wall. 
(U.  S,)  638,  17  L.  ed.  833;  The  R.  B.  Forbes, 
1  Sprague  (U.  S.)  328,  20  Fed.  Caa.  No. 
1I,59B,  10  Law  Rep.  644. 

39.  Of  the  duties  of  two  vessels  approach- 
ing, both  running  flee  with  the  wind  on  dif- 
ferent aides. —  This  is  the  case  in  which,  as 
mentioned  above,  the  former  rule  of  inland 
navigation  has  been  modified.  The  maritime 
rule  that  when  two  sailing  ships  were  meet- 
ing, both  having  the  wind  free,  each  was  to 
port  the  helm  appears  to  have  applied  only 
to  cases  in  which  they  were  meeting  end  on 
or  nearly  end  on.  Williams  f.  Gutch,  4  L.  T. 
Rep,  N.  S.  627,  14  Moore  P.  C.  202,  16  Eng. 
Reprint  2B1 ;  1  Parsons  Shipp.  &  Adm.  667 : 
Lowndes  Coll.  16.  This  did  not  preclude 
them  from  passing  to  starboard  if  the  move- 
ment for  that  purpone  was  executed  in  ample 
season  (The  James  Bowen,  10  Ben.  (U.  8.) 
430,  13  Fed.  Cas.  No.  7,192)  ;  but  where  the 
two  were  meeting  end  on,  if  one  of  thcm,star- 
boarded  she  was  usually  held  in  fault  (The 
Maggie  J.  Smith,  123  U,  S.  349,  8  B.  Ct.  159, 
31  L.  ed.  175).  Under  the  present  rule  the 
ship  with  the  wind  on  the  port  side  must 
keep  out  of  the  way  of  the  other  one,  and  she 
may  do  so  in  any  manner  she  deems  best  sub- 
ject to  article  22.  It  is  the  duty  of  the  ship 
with  the  wind  on  the  starlioard  side  under 
article  21  to  keep  her  course.  Marsden  Coll. 
(3d  ed.)  411.  There  appears  to  have  been 
no  general  rule  founded  on  the  common  law 
of  the  sea  with  respect  to  scujling  vessels, 
each  having  the  wind  free,  crossing.  Lowndes 
Coll.  20.  Article  10  of  the  regulations  of 
1B63  is  supposed  to  have  been  declaratory  of 
the  nautical  custom  existing  at  that  time 
with  respect  to  such  cases,  to  the  same  effect 
as  articfe  17   (c). 

See  10  Cent.  Dig.  tit.  "  Collision,"  \  26. 

40.  Of  the  duties  of  two  sailing  vessels  ap- 
proaching, both  running  free  with  the  wind 
on  the  same  side. —  Under  the  maritime  law 
if  the  two  vessels  were  going  the  same  way 
with  the  wind  free,  the  rule  was  the  same 
that  the  one  to  windward  should  keep  out 
of  the  way  of  the  other.  Abbott  Shipping 
234;  Flanders  Maritime  L.  307;  3  Kent 
Comm.  230;  1  Parsons  Shipp.  k  Adm.  667, 
668. 

41.  Of  th«  duty  of  «  ship  with  the  wind 
aft, —  Having  the  wind  aft  has  been  defined 
to  be  with  the  wind  coming  over  the  stem. 
In  The  Spring,  L.  R.  I  A,  &  E.  99,  12  Jur. 
N.  S.  788,  14  Wkly.  Rep.  976,  a  smack  with 
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wav  of  the  other  vesee!.^     [These  are  the  rnles  of  aroidaace  of  risk  where  two 
'-Ming  veBBels  ore  approaching  one  another.] 
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th*  wind  from  two  to  four  points  from  dead 
aft  WM  held  to  h&n  the  wind  aft  The  ihip 
with  the  wind  aft  majr  adopt  anj  course  sh« 
prefers,  either  by  going  alraad  or  astern,  in 
Iceeping  out  of  the  way,  but  if  she  selects  tbe 
more  hazardous  she  is  responsible  for  the 
result.  The  Steamboat  Carroll  c.  Qreen,  S 
Wall,  (U.  8.)  302,  IS  L.  ed,  882;  Whitnej 
r.  The  Empire  SUte,  1  Ben.  (U.  S.)  57,  20 
Fed.  Oas.  No.  IT,586;  The  Nor,  2  Aspln.  264, 
30  li.  T.  Rep.  N.  S.  G76,  22  Wklj.  Rep.  Dig.  26. 
In  TlM  Privateer,  9  L.  R.  It.  106,  a  ship  with 
the  wind  free  was  held  in  fault  for  approach- 
ing eo  close  to  two  other  Teasels  close-hauled 
that  upon  one  of  them  going  altout  a  eol- 
lision  with  the  other  was  inevitable.  A  bark 
with  the  wind  samewhere  between  dead  aft 
and  three  points  on  tiie  starboard  quarter,  it 
has  lieen  held,  should  keep  out  of  the  way  o( 
a  bark  with  the  wind  on  tbe  port  side  about 
two  points  free.  Bat«e  c  Sora,  10  Moore 
P.  C.  467,  Swabey  69,  127,  14  Eng.  Reprint 
668.  And  see  The  William  Churchill,  103 
Fed.  690;  The  Margarat  B.  Roper,  103  Fed. 
886. 

See  10  Cent,  Dig.  tit.  "  Collision,"  f  27. 

48.  International  Rules  (26  U.  S.  Stat, 
at  L.  p.  320,  e.  802,  [|  I],  art.  17 ;  U.  S.  Comp. 
Stat.  (1901),  p.  2869);  Inland  Rules  (30 
U.  S.  Stat,  at  L.  p.  96,  e.  4,  IS  1],  art.  17; 
U.  S.  Comp.  Stnt.   (ISOI),  p.  2881). 

Tbe  only  practical  difference  between  this 
article  and  the  inland  rules  previously  in  force 
with  respect  \a  sailing  ships  is  the  abroga- 
tion of  the  so-called  rule  of  the  port  helm, 
which  was  as  follows:  If  two  sail  vessels 
are  meeting  end  on,  or  nearly  end  on,  so  as 
to  involve  risk  of  collision  the  helms  of  both 
shall  be  put  to  port,  so  that  each  may  pass 


must  keep  out  of  the  way  of  one  which 
close-hauled.  The  Sylvester  Hale,  6  Ben. 
(U.  S,)  623,  23  Fed.  Caa.  No,  13.712.  As  it 
could  not  happen  that  two  vessels  approach- 
ing each  other  close-hauled  on  different  tacks, 
or  running  free  with  the  wind  on  the  same 
side,  could  be  meeting  end  on,  or  nearly  end 
on,  tbe  only  case  in  which  rule  10  would 
apply  was  one  in  which  they  were  both  run- 
ning free  with  the  wind  on  different  sides 
now  provided  for  by  article  17,  The  result 
is  therefore  that  in  such  a  case  instead  of  the 
helms  of  both  tieing  put  to  port  as  formerly, 
the  ship  with  the  wind  on  the  port  side  must 
now  keep  out  of  the  way  of  the  other. 

Definitions  of  "  running  free  "  and  "  close- 
hauled"  respectively, —  A  ship  which  ia  not 
close-hauled  must  be  running  free,  Marsden 
Coll,  (3d  ed.)  410,  The  term  "running 
free "  includes  "  going  before  the  wind," 
"going  off  large,"  or  "  sailing  with  the  wind 
abeam,"  and  is  defined  as  meaning  having 
the  wiind  free  on  either  tack,  because  it  is  in 
her  power  to  take  a  course  to  either  side. 
Desty  Sbipp.  &  Adm,  3S4.  "  Going  before  the 
wind "  is  defined  as  being  when  the  wind 
[III,  A.  5.  f.  (IV),  (B)] 


oomea  over  the  stem.  Ward  f,  Tba  FasUan, 
6  McLean  (U.  8.)  1S2,  Newb.  Adm.  8,  20  Fed. 
Cas.  No.  17,164.  "Gtoing  off  lai^"  is  de- 
fined as  wben  the  wind  blows  from  aome 
point  abaft  the  beam  or  over  the  quarter  of 
Uie  ship.  Hall  c.  The  Buffalo,  Kewb.  Adm. 
116,  11  Fed.  Cas.  No.  6,927.  The  difficulty 
comes  in  determining  how  close  to  tbe  wind 
a  vessel  may  be  suling  when  slie  ceasea  in 
be  running  free  and  becomes  close-hauled. 
Uaraden  ColL  (3d  ed.)  411.  A  ship  may  be 
cloae-hauled,  although  slie  may  luff,  witaont 
throwing  herself  in  stays-  The  Singapore  o. 
The  Hebe,  Holt  Adm.  124.  A  brig  beading 
six  points  from  the  wind  and  a  ship  with 
foretopsail  carried  away  beading  seven  and 
one-half  points  from  the  wind  were  both 
considered  dose-ltauled.  The  Breadalbane,  4 
Asiun.  605,  46  L.  T.  Rep.  N.  S.  204,  7  P.  D. 
186.  In  The  Privateer,  7  L.  R.  Ir.  106,  a  ahip 
with  the  wind  almut  two  points  free  wsa  held 
be  close-hauled.     In  The  Earl  Wemya,  6 


and  a  half  off  the  wind  should  lie  considered 
close-hauled.  A  ship  hove  to,  even  though 
making  both  headway  and  leeway,  has  been 
held  to  be  close-hauled.  Tbe  Eleanor  c.  The 
Alma,  2  Mar.  L.  Cos.  240.  A  schooner  hove 
to  on  tbe  port  t«ck  engaged  in  leeflng  the 
topeail  was  held  in  fault  in  collision  with  m. 
schooner  close-hauled  on  tlie  starboard  tack. 
The  London,  6  Nol«s  Caa.  (Eng.)  29,  A 
dandf-ri|[ged  smack  hove  to  on  the  port  tadc 
was  held  in  fault  for  a  collision  with  a  three- 
masted  schooner  close-hauled  on  the  starboard 
tack.  The  Rosalie,  4  Aspin.  384,  60  L.  J. 
Adm.  3,  44  L.  T.  Rep.  N.  8.  32,  6  P.  D.  246. 
In  The  Transit,  3  Ben.  (U.  8.)  192,  24  Fed. 
Cas,  No.  14,137,  a  pilot-boat  which  was  hove 
to  with  her  helm  lashed  a  lee,  forging  ahead 
about  one  knot  as  she  kept  coming  to  and 
falling  off,  having  come  into  collisiou  with 
a  schooner  with  the  wind  free,  was  held  in 
fault  for  not  keeping  her  course.  The 
schooner  was  also  held  in  fault.  It  was 
held  to  iiave  been  tbe  duty  of  the  pilot-boat 
to  have  got  way  on  her  so  as  to  keep  a  steadr 
course.  In  The  Elizabeth  Jones,  112  U.  6. 
514,  6  S.  Ct,  468,  28  L,  ed.  312,  a  schooner 
heading  E.  by  N,  with  wind  S.  sighted  tbe 
green  light  of  a  bark  close-hauled  on  tlte 
port  tack  about  one-half  point  off  her  star- 
board bow;  the  schooner  starboarded  <xte 
point  and  wben  about  two  miles  off  star- 
tioarded  another  point;  she  continued  to  see 
tbe  green  light  until  witbin  a  length  when 
the  bark  opened  her  red  light.  The  schooner 
put  her  helm  hard  to  starboard  and  headed 
N.E.;  the  batk  ported  and  her  stem  struck 
the  starboard  side  of  the  schooner  amid-sbips 
at  about  a  right  angle.  Tbe  bark  was  lield 
solely  in  fault.  Tbe  correlative  duty  of  keep- 
ing her  course  (and  speed)  is  imposed  on  tbe 
close-hauled  by  article  21,  infra,  p.  3S4.  In 
Tbe  Martha  Brower,  27  Fed,  313,  in  which  tbe 
evidence  raised  tlie  presumption  that  a  small 
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ifi^  SUam-VemW*  —  (1)  Thb  Intuha.tiohai.  Kuija.  When  two  steam- 
■wu  are  meeting  end  on,  or  nearly  end  on,  bo  as  to  involve  risk  of  col- 
Fed.  Caa.  No.  4,339;  Tha  Oaeuus,  S  Ben. 
(U.  S.]  04S,  IB  Fed.  Cm.  No.  10,414;  The 
Vmtj  Sftadford,  3  Ben.  (U.  S.)  100,  10  Fed. 
Cm.  No.  9,226;  The  Praiu  Slsel,  14  Blatchf. 
(U.  S.)  480,  9  Fed.  Cu.  No.  6/>S2j  The 
Hftnitoba,  2  Flipp.  (U.  8.)  241,  16  Fed.  Caa. 
No.  9,029,  11  Chic.  Leg.  N.  25,  3  Cine.  L.  Bui. 
809;  The  Wenona,  g  Blatchf.  <U.  B.)  469, 
29  Fed.  Cm.  No.  17,411;  The  Wuhingtim, 
29  Fed.  Cm.  No.  17,223,  12  N.  Y.  Leg.  Obe. 
1B3. 

Bee  10  C«it  Dig.  Ut.  "  CollWon,"  |  33. 

Of  the  mejuinc  of  the  tenn  "rad  on." — 
The  interpreting  clause  of  the  act  ihows  the 
relative  positions  with  respect  to  each  other 
at  which  two  vessels  approaching  would  be 
considered  approaching  "  end  ou  "  within  the 
meaning  of  the  act.  Previous  to  the  inter- 
preting order  vessels  upon  paTallel  courses 
each  with  the  other  nearlj  right  ahead,  and 
vessels  upon  courses  raaking  with  each  other 
an  angle  of  two  or  even  three  points  werti 
held  to  be  meeting  "  nearly  end  on."  The 
Fruiter  v.  The  Pingal,  13  L.  T.  Rep.  N.  S. 
OU,  2  Mar.  L.  Cas.  291.  In  Dean  v.  Mark, 
2  Moore  P.  C.  N.  8.  463,  16  Eng.  Reprint 
972,  two  vessels  approaching,  one  heading 
W.N.W.  and  the  other  8.E.  by  E.,  courses 
within  a  point  of  being  directly  opposite, 
were  held  erossing  and  not  meeting.  Since 
the  interpreting  order  two  steamers  sailing 
upon  coursee  one  and  one-half  points  from 
being  directly  opposiU  8.S.W.  and  N.E.  >i  N. 
were  held  not  meeting  end  on.  The  Rona,  2 
Aspin.  182.  In  Little  e.  Bums,  9  Sc.  Bess. 
Cm.  4th  Ser.  113,  two  vessels  were  held  meet- 
ing end  on  when  each  was  about  one-half 
point  on  the  starboard  bow  of  the  other. 
The  rule  does  not  apply  to  two  ships  round- 
ing in  opposite  directions  a  promontory  or  a 
bend  in  a  winding  channel,  when  the  ntd  light 
of  one  is  opposed  to  the  green  of  the  other. 
Oeneral  Steam  Nav.  Co.  e.  Hedtey,  L.  R.  3 
P.  C.  44,  39  L.  J.  Adm.  20,  21  L.  T.  Rep. 
N.  S.  086,  6  Mooni  P.  C.  N.  S.  263,  18  Wkly. 
Hep.  204,  16  Eng.  Reprint  720.  The  faet 
that  a  steamer  has  one  or  more  craft  in  tow 
does  not  exempt  her  in  anywise  from  the 
obligation  of  this  rule.  New  York,  etc., 
Tranep.  Co.  v.  Philadelphia,  etc..  Steam  Nav. 
Co.,  22  How.  (U.  8.)  461,  16  L.  ed.  397.  It 
seems  tliat  wliere  the  rule  is  complied  with, 
but  too  late  to  avoid  a  CDllision,  the  vessel 
which  should  have  ported  her  helm  sooner  is 
responsibla  for  the  delay  in  so  doing.  The 
Steam  Ferry-Boat  America  C.  Camden,  etc., 
R.  Transp.  Co.,  92  U.  S.  432,  23  L.  ed.  724 ; 
The  Steamboat  Joseph  Johnson  v.  MoCord, 
e  Wall.  (U.  S.)  146,  19  L.  ed.  610.  To  jus- 
tify a  departure  from  this  rule  a  steamer 
must  show  that  she  so  signaled  and  that  the 
siffnal  -was  understood  and  accepted  by  the 
other.  The  Clarion,  27  Fed.  128.  In  The 
Qaliteo.  28  Fed.  409,  a  tug  with  bark  in  tow 
approaching  a  steamer  turning  to  get  under 
way  blew  one  whistle  to  which  the  steamer 
replied  1^  one  whistle.  The  tug  w«a  beld  in 
[III,  A,  5,  f,  (nr),  (c),  (1» 


ing,  eauaea  tha  eolliaicoi  with  one  sailing 
tree  ahe  will  be  held  alone  In  fault;  but  it  is 
not  a  fault  at  the  moment  of  collision  to 
toff  ao  as  to  receive  a  glancing  blow. 

43.  International  Rulee  (2S  U.  S.  Stat. 
at  L.  p.  320,  e.  802,  [|  1],  art.  18;  U.  B. 
Oomp.  SUt  11901),  p.  £881) ;  Inland  Rules 
(30U.&6UtatL.p.  90,  e.4,  [f  I],  art.  18; 
U.  B.  Comp.  Stat.  (1901),  p.  2809).  This 
article  is  the  some  as  article  IS  of  the  act 
at  1886.  The  conesponding  rule  formerly  in 
force  in  inland  waters  (U.  B.  Rev.  Stat. 
(1878)i  I  4233,  rule  IB)  reads  m  follows: 
**  If  two  veosels  under  steam  are  meeting 
•nd  w,  or  nearly  end  on,  so  as  to  involve  risk 
of  eolUaion,  the  helms  of  both  shall  be  put 
to  port,  so  that  each  may  pass  <m  the  port 
side  of  the  other."  The  remaining  clause  oi 
tha  prevent  act  bwinning:  "This  article 
only  applies,"  etc.,  did  not  exist  in  the  for- 
mer Inland  Rules.  This  internreting  claiua 
explaining  the  ^plication  of  the  article  waa 
first  enai^ed  in  England  by  an  order  in  coun- 
ei)  of  July  30,  1868.  Harsden  Coll.  (3d  ed.) 
420.     It  iM  said  to  have  been  made  in  eonse- 

fuence  of  tlte  decision  in  The  Cleopatra, 
wabey  136,  In  which  two  vessels  were  ap- 
proaching on  parallel  oourees,  green  to  green, 
each  on  the  starboard  bow  of  the  other,  and 
it  waa  held  that  each  should  have  ported  her 
helm.  Manden  CoU.  (3ded.)  420.  The  sub- 
■titution  of  tha  words  "  each  shall  alter  her 
eouree  to  starboard  "  for  "  the  helm  of  both 
ahall  be  put  to  pc^"  is  said  to  have  beoi 
made  with  a  view  to  a  possible  uniformity  of 
ayalicm  among  the  seamen  of  all  nations  as 
regards  orders  to  the  helm.  Uarsden  Colt. 
(3d  ed.)  420,  note  1.  With  the  steering  de- 
vicee  now  in  use  by  most  ships  the  term 
"  porting  the  helm  "  has  t>econie  almost  ob- 
solete. The  amoimt  of  altera tiim  of  her 
eourae  required  by  the  rule  is  sufBcient  to 
pass  clear  If  the  other  ship  doee  not  star- 
mard;  and  where  one  starboarded  too  little 
and  the  other  not  at  all  they  have  Iwth  been 
held  in  fault.  The  Steam  Feny-Boat  e.  Cam- 
den, etc.,  R.  Transp.  Co.,  92  U.  S.  432,  23 
L.  ed.  724;  The  Screw  Steamship  Jesmond  V. 
The  Screw  Steamship  Earl  of  Elgin,  L.  R. 
.  4  P.  C.  I,  1  Aspin.  150,  26  L  T.  Rep.  N.  S. 
fiU,  8  Uoore  P.  C.  N.  8.  179,  17  Sag.  He- 
print  280.  For  other  cases  under  this  article 
aee  Hunt  v.  Hoboken  Land,  etc.,  Co.,  1  Hilt. 
(N.  T.)  161  (M  to  1  Rev.  Stat.  p.  683,  |  1)  ; 
Lockwood  V.  I«sheU,  19  Pa.  St.  344;  The 
Shackamaxon,  66  Fed.  76,  26  U.  S.  App.  694, 
13  a  a  A.  336;  The  Oceania,  61  Fed.  33S; 
The  Thingvalla,  48  Fed.  764,  1  U.  S.  App. 
32,  I  a  C.  A.  87  iatpming  42  Fed.  331]; 
Tha  Eider,  37  Fed.  903 ;  The  City  of  (Chester, 
11  nd.  M4;  The  Bermuda,  II  Fed.  913  [af- 
firmmg  10  Ben.  (U.  S.)  693,  3  Fed.  Cas.  No. 
1,9M];  Hw  Electa,  7  Ben.   (U.  S.)   344,  8 
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lieion,  each  most  alter  her  course  to  starboard,  so  that  each  ma/  paas  oa  the 
port  side  of  the  other.  This  article  only  applies  to  cases  where  Teesels  ore  meet- 
ing end  on,  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk  of  oolliuon,  and 
does  not  apply  to  two  Teaaels  which  mast,  if  both  keep  on  their  respecttve 
conrsee,  pass  clear  of  each  other.  The  only  cases  to  which  it  does  apply  are 
when  each  of  the  two  vessels  is  end  on,  or  nearly  end  on,  to  the  other ;  in  other 
words,  to  cases  in  which,  by  day,  each  vessel  sees  the  masts  of  the  other  in  a 
line,  or  nearly  in  a  line,  with  her  own  ;  and  by  ntglit,  to  cases  in  which  each  vessel 
is  in  sncli  a  position  as  to  see  both  the  siae-lights  of  tlie  other.  It  doea  act 
apply  by  day  to  cases  in  which  a  vessel  sees  another  ahead  crossing  her  own 
coarse ;  or  by  night,  to  cases  where  the  red  liglit  of  one  vessel  is  opposed  to  the 
rod  light  of  the  other,  or  where  the  green  light  of  one  vessel  is  oppoeed  to  th» 
green  light  of  the  other,  or  where  a  red  light  without  a  green  light,  or  a  green 
light  without  a  red  light,  is  seen  ahead,  or  where  both  green  and  red  li^ti  are 
seen  anywhere  bnt  ahead." 

(2)  The  Inland  Bulbs  —  (a)  Rulb  Omx.  When  steam-vessels  are  approach- 
ing each  other  head  and  head,  that  is,  end  on,  or  nearly  so,  it  is  me  duty 
of  each  to  pass  on  the  port  side  of  the  other;  and  either  vessel  mnst  give, 
is  a  signal  of  her  intention,  one  short  and  distinct  blast  of  her  whistle,  wbich 
the  other  vessel  must  answer  promptly  by  a  similar  blast  of  her  whistle,  and 
thereupon  such  vessels  must  pass  on  the  port  side  of  each  other.  Bnt  il  the 
courses  of  such  vessels  are  so  far  on  the  starboard  of  each  other  as  not  to  be  con- 
sidered as  meeting  head  and  head,  either  vessel  mnst  immediately  give  two  short 
and  distinct  blasts  of  her  whistle,  which  the  other  vessel  mnst  answer  promptly 
by  two  similar  blasts  of  her  whistle,  and  they  mnst  pass  on  the  starboard  side  of 
each  other.  The  foregoing  only  applies  to  cases  where  vessels  are  meeting  end 
on  or  nearly  end  on,  in  such  a  manner  as  to  involve  risk  of  collision ;  in  other 
words,  to  cases  in  which,  by  day,  each  vessel  sees  the  masts  of  the  other  in  a  line, 
or  nearly  in  a  line,  with  her  own,  and  by  night  to  cases  in  which  each  vessel  is  in 


fault  foT  not  atopping  and  reveraing,  ax  soon 
fta  it  appeared  that  the  steamer  vas  not 
keeping  her  agreentent  and  the  danger  of  col- 
lision bad  become  imminent.  In  The  Alaska, 
33  Fed.  527  laf^rmeA  in  35  Fed.  66S],  the 
steamer  M  going  up  the  East  river  behind 
the  steamer  S  sheered  to  starboard  in  order 
to  pass  the  S,  and  the  steamer  A  coming 
dovm  starboarded  in  order  to  let  the  steamer 
M  break  her  sheer  and  recover  her  course, 
which  the  latter  did  not  succeed  in  doing. 
The  M  was  held  solely  in  fault  for  the  col- 
lision.  For  cases  of  similar  circumstance 
see  Thames  Towboat  Co.  v.  The  Sarah  Thorp, 
44  Fed.  637;  The  Farragut,  35  Fed.  817. 

Maritime  law. —  It  was  the  rule  of  the  sea 
that  when  two  eteamboate  were  approaching 
each  other  in  such  a  direction  that  there  was 
danger  of  collision  each  should  go  to  ttke 
right.  1  Parsons  Shipp.  h  Adm.  SOS,  note  4. 
But  this  rule  was  held  not  to  apply  in  caaet 
in  which  if  each  vessel  bad  kept  her  course 
there  would  have  been  no  possibilitj  of  a  col- 
lision. Ward  V.  The  (^densbui^h,  5  McLean 
(U.  S.)  622,  Newb.  Adm.  136,  26  Fed.  Cas. 
No.  17,163,  10  West.  L.  J.  433.  With  regard 
to  Hteamera  going  on  a  customary  routa  the 
rule  was  that  they  should  generally  keep  in 
their  usual  track.  The  Steamer  C.  Vander- 
bilt  p.  McKibbon,  6  Wall.  (U.  S.)  225.  18 
L.  ed.  823;  New  York,  ete.,  Steamship  Co.  c. 
Calderwood,  19  How.  (U.  S.)  241,  15  L.  ed. 
[HI.  A.  5.  f.  (nr),  (c),  (!}] 


612;  The  Bay  State,  3  Blatehf.  <n.  8.)  48, 
2  Fed.  Cos.  No.  1,149;  1  Parsona  Shipp.  Jt 
Adm.  571. 

Kulea  prioi  to  1863  and  dedflons  tbennnder. 
— Steering  of  steamers.  Trinity  House  Kegu- 
lations  of  Oct.  30,  1840;  1  Pritehard  Adm. 
Dig.  271;  I  Farsons  Shipp.  &  Adm.  684;  The 
Qazelle,  10  Jur.  I0S5;  I'be  Friends,  2  Notes 
Gas.  (Eng.)  62,  1  W.  Hob.  478;  The  Rose,  2 
W.  Rob.  1;  The  Commeroe,  3  W.  Hob.  287. 
See  also  The  George,  fi  Notes  Coa.  (Gng.) 
36;  The  Ann  and  Mary,  2  W.  Bob.  189;  Act 
of  9  *  10  Vict.  c.  100,  I  9;  The  OsmonU,  7 
Notes  Cos.  (Eng.)  322,  3  W.  Rob.  198;  The 
Rob  Roy,  7  Notes  Cas.  (Eng.)  280,  3  W.Rob. 
190;  The  Leitb,  7  Notee  Caa.  (Eng.)  137; 
Steam  Navigation  Act  of  1851,  14  &  15  Vict, 
c  79,  g  27.  See  cases  under  this  act  discussed 
in  1  Parsons  Shipp.  b.  Adm.  080,  notu  1-4, 
687,  notes  1-6.  Merchant  Repeal  Act,  1854, 
&  104,  f  296;  1  Pritehard  Adm.  Dig.  271, 
not*  403,  272. 

Former  United  Statea  tUtntei. — See  10 
U.  S.  SUt.  at  L.  p.  72,  c.  106;  1  I^uaona 
Shipp.  &  Adm.  SB8,  589,  590  (and  RuIm  of 
Board  of  Supervising  Inspectors  of  Oct  15, 
1867,  in  pursuance  thereof)  ;  14  U.  S.  Stat. 
at  L.  p.  227,  e.  234;  14  U.  8.  StoL  at  L. 
p.  411,  c.  83. 

44.  International  Rules  (S«  U.  ft  SUt. 
at  L.  p.  320,  c  802,  [|  H,  art  18)  O.  & 
Comp.  SUt.  (1901),  p.  £869). 
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rach  a  podtios  as  to  seo  both  the  side-ligbts  of  the  other.  It  does  not  apply  hj 
ia.j  to  cases  in  which  a  vessel  sees  another  ahead  crosBing  her  own  coarse,  or  by 
night  to  caeee  where  the  red  light  of  one  vessel  is  opposed  to  the  red  light  of 
the  other,  or  where  the  green  light  of  one  vessel  is  opposed  to  tlie  green  light  of 
the  other,  or  where  a  red  light  without  a  green  light  or  a  green  light  withont  a' 
red  light,  is  seen  ahead,  or  where  both  green  and  red  lights  are  seen  anywhere 
bnt  ahead.** 

(b)  Bui^  Thxeb.  If,  when  steam-vessels  are  approaching  each  other,  either 
Tessel  fails  to  anderstand  the  conrse  or  intention  of  the  other,  from  any  cause, 
the  vessel  so  in  doubt  must  immediately  signify  the  same  by  giving  several  abort 
uid  rapid  blasts,  not  less  than  four,  of  the  Bteam-whistle." 

(c)  Rnui  FivK.  Whenever  a  steam-vessel  ie  nearing  a  short  bend  or  carve  in 
(be  channel,  where,  from  the  height  of  the  banks  or  other  cause,  a  steam-vessel 
approaching  from  the  opposite  direction  cannot  be  seen  for  a  distance  of  half  a 
fflile,  such  steam-vessel,  when  she  shall  have  arrived  within  hali  a  mile  of  such 
carve  or  bend,  must  give  a  signal  by  one  long  blast  of  the  steam-whistle,  which 
signal  must  be  answered  by  a  similar  blast,  given  by  any  approaching  steam-vessel 
tluit  may  be  within  bearing.  Should  such  signal  be  so  answered  by  a  steam- 
Tessel  upon  the  farther  side  of  such  bend,  then  the  usual  signals  for  meeting  and 
po^ng  mnat  immediately  be  given  and  answered;  but,  if  the  hret  alarm  signal 
of  mca  vessel  be  not  answered,  she  is  to  consider  the  channel  clear  and  govern 
hetself  accordingly.  When  steam-vessels  are  moved  frem  their  docks  or  hertbe, 
and  other  boats  are  liable  to  pass  from  any  direction  toward  them,  they  most  ^ve 
tlie  same  signal  as  in  the  case  of  vessels  meeting  at  a  bend,  but  immediately  after 
clearing  the  berths  so  as  to  be  fully  in  sight  they  must  be  governed  by  the 
Bteering  and  sailing  rules.*^ 

(d)  Rui^  EioHT.  When  steam-vessels  are  running  in  the  same  direction,  and 
the  vessel  which  is  astern  desires  to  pass  on  the  right  or  starboard  hand  of  the 
vessel  .ahead,  she  must  give  one  short  blast  of  the  steam-whistle,  as  a  signal  of 
NicU  desire,  and  if  the  vessel  ahead  answers  with  one  blast,  she  must  put  her  helm 
to  port ;  or  if  she  desires  to  pass  on  tlie  left  or  port  side  of  the  vessel  ahead,  she 
mnst  give  two  short  blasts  of  the  ateam-whietle  oe  a  signal  of  such  desire,  and  if 
the  vessel  ahead  answers  with  two  blasts,  must  put  her  helm  to  starboard  ;  or  if 
the  vessel  ahead  does  not  think  it  safe  for  the  vessel  astern  to  attempt  to  pass  at 
that  point,  she  must  immediately  signify  tlie  same  by  giving  several  short  and 
rapid  blasts  of  the  steam-whistle,  not  less  than  four,  and  under  no  circumstances 
most  the  vessel  astern  attempt  to  pass  the  vessel  ahead  until  such  time  as  they 
have  reached  a  point  where  it  can  be  safely  done,  when  said  vessel  ahead  must 
agnify  her  willingness  by  blowing  the  proper  signals.  The  vessel  ahead  must 
b  no  case  attempt  to  cross  the  bow  or  crowd  upon  the  course  of  the  passing 
Teasel." 

(e)  Bm.E:  Nora.  The  whistle  signals  provided  in  the  rules  under  this  article, 
for  fiteam-veesels  meeting,  passing,  or  overtaking,  are  never  to  be  used  except 
when  steamers  are  in  sight  of  each  other,  and  the  course  and  position  of  each  can 
l>e  determined  in  the  daytime  by  a  sight  of  the  vessel  itself,  or  by  night  by  seeing 
iti  signal-lights.  In  fog,  mist,  falling  snow,  or  heavy  rain-storms,  when  veaeelB 
cannot  see  each  other,  fog-signals  only  must  be  given.** 

(f)  SoFPLKHBNTART  RBeuLATiONs.  It  IS  providod  that  the  supervising  inspectors 
of  steam- vessels  and  the  supervising  inspector-general  shall  establish  sucli  rules  to 

45.  InUnd  Bules  (30  U.  S.  Stat,  ftt  L.  p.  96,  c.  4.  [%  1],  art.  18,  rule  v;  U.  8.  Comp. 
P-  «,  c  4.  [|  11,  »rt.  18,  rule  i;  U.  S.  Comp.      Stat.   (1001).  p.  2882). 

SUL    (1901),   p.   2S81),   relating   to   steam-  48.  Inland   links    (30   U.   S.    Stat    at   L. 

'cuela  niMting  end  on,  «tc.  p.   96,  e.  4,    [f   1],  art.    18.  rule  viii;   U.   S. 

46.  Inland   Rules    {30   U.   S.    SUt   at  L.       Couip.  Stat.   (1901),  p.  2^82). 

p.  »6,  c.  4,    [|   11,   art.    18,   nila   ill;   U.   8.  49.  Inland   HuIps    (30   U.   S.    SUt.   at   L. 

Comj).  Stat.    (1901),  p.  2882).  p.  96,  c.  4,  [g  I],  art.  18,  rule  is;  U.  S.  Comp. 

47.  Inland  Rules   (30  U.  S.  St«t.  at  L.      Stat.  (1901),  p.  2882). 

[III.  A.  6.  f.  (IV).  (C).  (2).  (f)] 
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be  observed  by  steam-vessels  in  paaaiog  eacb  other  and  as  to  the  lights  to  be  carried 
by  ferry-boats  and  by  barges  aod  canal-boats  vheo  in  tow  of  steam-Tessel^  not 
ioconsisteut  witii  the  provisions  of  this  act,  as  they  from  time  to  time  may  deem 
necessary  for  safety,  which  rnlee  when  approved  by  the  secretary  of  the  treaaot^, 
•re  hereby  declared  special  rnles  dolymiule  by  local  snthority,  as  provided  for  in 
article  80  of  chapter  802  of  the  laws  of  1890.  Two  printed  copies  of  soch  roles 
most  be  f  amishwl  to  such  ferry-boats  and  steam-veasels,  which  mles  most  be  kept 
posted  np  in  eonspicnoos  places  in  such  vessels.** 

(d)  Tvso  ^eam  -  Vesads  Crossing.  When  two  Bteam-veesels  are  crossing,  so  ag 
^  involve  risk  of  collision,  the  veseel  which  has  the  other  on  her  own  starboard 
aide  most  keep  oat  of  the  way  of  the  other." 


50.  Inland  Kuka  tW  IT.  8.  SUt.  at  L. 
p.  Be,  c.  4.  1  2;  U.  a.  Camp.  Stat.  {1001), 
p.  2884). 

61.  InternatiMtal  Bnlw  (2S  U.  8.  BUt. 
at  L.  p.  320,  c.  802,  [t  1],  art.  IB;  U.  8. 
Conip.  Stat.  (IBOl),  p.  2870)  ;  Inland  Huka 
{30  U.  8.  Stat,  at  L.  p.  B6,  c.  4,  [f  1],  art. 
IB;  U.  S.  Comp.  Stat.  (IBOI),  p.  2883). 
This  rule  ia  the  same  as  articl*  IS  of  the 
Mt  of  1885  (23  U.  S.  Stat,  at  L.  p.  438)  and 
the  same  as  article  14  of  the  act  of  1804 
(13  U.  8.  Stat,  at  L.  p.  S8)  which  was 
neiiacted  tn  U.  S.  Rev.  Stat.  (1878),  |  4233, 
as  rule  IB,  excepting  that  the  term  "  et«am- 
vessels  "  has  be^  subatituted  for  "  shipa  un- 
der steam."  Previous  to  the  act  of  congress 
of  April  2B,  1864,  the  so-called  "  rule  of  port 
helm  "  obtained  in  England  and  ia  this  coun- 
try. Abbott  Shipp.  (7th  Am.  ed.)  328, 
note  3i  The  QazeUe,  S  Notes  Cas.  (Eng.)  3B, 
1  W.  Rob.  471.  Tbe  English  statute  was 
known  as  the  Trinity  House  rule  of  Oct.  30, 
1840,  and  it  was  worded  as  follows:  "  When 
eteam  vessels  on  different  coutms  must  un- 
Aividably  or  necessarily  cross  so  near  that 
t^  continuing  their  respective  eonraes  there 
would  be  a  risk  of  coming  in  collision,  each 
vessel  shall  put  her  helm  to  port  so  as  al- 
ways to  pass  on  the  larboard  side  of  sach 
other.  Uarsden  Coll.  (3d  ed.)  536.  The  ef- 
fect of  this  change  in  the  rule  has  of  course 
been  to  allow  the  ship  with  the  other  on  the 
starboard  side  to  avoid  the  latter  by  going 
either  to  port  or  to  starboard  and  to  require 
the  latter  in  such  a  ease  to  l^eep  her  course. 
The  Steamboat  Carroll  t>.  Green,  8  Wall. 
(U.  S.)  302,  IB  L.  ed.  3»2i  Hareden  Coll. 
(3d  ed.)  411. 

Application  of  cronlag  and  oTtttaUnt 
rules  respectively. —  The  question  of  when  a 
steamer  ia  to  he  ccHisidared  as  crossing  and 
when  as  overtaking  another  steamer,  that  ia 
to  say,  whether  article  IB  or  the  rule  as  to 
an  overtaking  vessel,  article  24,  is  to  be  ap- 
plied is  discussed  under  article  24  below. 
It  is  to  be  noted  that  if  a  steamer  is  both 
crossing  and  overtaking  the  overtaking  rule 
'  prevails.  The  0.  A.  Crandall,  106  Fed.  80; 
The  Delaware,  B2  Fed.  B31,  36  C.  C.  A.  91; 
The  Zouave,  SO  Fed.  440;  The  Seaton,  S 
Aspin.  IBI,  03  L.  J.  Adm.  IE,  4B  L.  T.  Hep. 
N.  S.  747,  S  r.  D.  1,  32  Wkly.  Rep.  600. 

Duty  (rf  tbe  vessel  that  la  to  keap  ovt  of 
the  way  of  the  other. —  When  the  eroasing 
poaiti<»   is    unexpectedly   brought   about    oj 

[m,A.ii,f.(iT),(o).(2).(f)] 


Talisman,  30  Fed.  600,  in  which  a  steamer 
going  up  tbe  river  and  a  tug  with  tjiw  com- 
uig  down  were  each  on  tbe  starboard  hand 
of  tbe  other  and  the  steamer  attempted  to 
cross  the  tug's  bows  to  make  her  slip,  the 
steamer  was  held  solely  in  fault  for  a  col- 
lision resulting  from  this  attempt.  In  Tbe 
Gulf  Stream,  43  Fed.  8B5,  the  etaamer  G  S 
steering  8.  by  W.%W.  made  both  lights 
of  the  eteamer  E  steering  N.E.  by  N.^N., 
one-half  point  on  her  starboard  Dow  and 
starboarded  until  she  shut  out  tbe  red  light, 
but  the  K  having  ported  it  reappeared  when 
tbe  O  S  bard-astarboarded.  They  were  held 
to  be  on  crossing  courses,  and  tbe  K  in  fault 
for  porting  and  tbe  O  3  in  fault  for  not  stop- 
ping and  backing  on  seeing  again  the  red 
light  of  tbe  K.  It  has  been  held  that  the 
burden  of  clearing  herself  of  fault  is  (m  the 
vessel  whose  duty  it  is  to  keep  out  of  the 
way,  e.  g.,  she  will  be  responsible  for  itot 
seeing  tlut  a  tugboat  had  a  vessel  in  tow, 
even  though  it  waa  hidden  by  a  flotilla.  The 
Emma  Kate  Ross,  41  Fed.  826 ;  Tbe  Flushing, 
32  Fed.  334.  If  tbe  steamer  which  is  to  keep 
out  of  tbe  way  of  tbe  other  wishes  to  paaa 
to  the  left  she  must  flrst  obtain  tbe  consent 
of  tbe  other.  Tbe  B.  H.  Coffin,  10  Blatdif. 
(U.  S.)  421,  S  Fed.  Cas.  No.  4,310,  8  Reports 
2ST.  In  The  St.  Johns,  42  Fed.  75,  Qua 
steamboat  coming  np  the  river  on  the  star- 
board  of  two  tugs,  tiie  D  and  the  R,  whidi 
wertf  crossing  the  river  on  parallel  courses 
about  three  hundred  feet  apart,  agreed  by  sig- 
nals to  cross  the  bow  of  the  D  and  to  ^aas 
under  tbe  stem  of  tbe  R;  but  tbe  R  think- 
ing the  manceuver  was  impoesible  reversed 
her   engine,   and   was   held   in   fault   for  ao 

As  to  the  tvty  of  the  privilei«d  vwitl  to 
keep  her  course  see  article  21,  t»^,  note  S3, 
p.  365. 

Application  of  articto  19  in  winding  riven. 
—  Where  two  ships  are  on  opposite  aides  of 
a  point  and  rounding  tbe  bend  of  a  winding 
river,  it  seems  that  uiey  are  not  bound  to  bo 
considered  for  that  reason  alone  croesing 
ships,  and  that  it  is  the  duty  of  each  diip  to 
keep  her  course  round  tbe  point  in  the  nsnal 
track,  excepting  in  those  rivers  with  refer- 
ence to  tlie  na^gation  of  which  special  rale* 
hav*  hem  enacted.    Qeoeral  Steam  Nav.  Oo> 
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(k)  /Siteofn- FmssZ  2£u%t  Keep  Out  of  Way  of  Sailing  Vessel.  When  a  steam- 
Teeeel  and  a  Bailing  veseel  are  proceeding  in  aacli  directions  as  to  involve  risk  of 
collision,  the  steam-veesel  muBt  beep  out  of  the  w&j  of  tlie  sailing  vessel.'" 


r.  Hedle;,  L.  R.  3  P.  C.  44,  39  L.  J.  Adm. 
£0,  21  L.  T.  Rep.  N,  S,  68H,  6  Mook  P.  C. 
H.  S.  263,  18  Wkly.  Rep.  264,  16  Eng.  Ho- 
print  725;  Mareden  Coll.  (3d  ed.)  427.  See 
ilso  MaleomaoD  v.  General  Steam  Nav.  Co., 
L,  R.  4  P.  C.  519,  1  Aepin.  484,  27  L.  T.  Rep. 
N.  S.  789,  tt  Moore  P.  C.  N.  S.  352,  21  Wkly. 
Rep.  273,  17  Eng.  Reprint  546 ;  The  Steam- 
iihip  Esk  r.  The  Steamship  Niord,  L.  R.  3 
P.  C.  436,  1  ABpin.  1,  24  L.  T.  Rep.  N.  8. 
167,  7  Moore  P.  0.  N.  S.  276,  17  Eng.  Re- 
print 105;  General  Steam  Nav.  Co.  v.  The 
Stfimship  Oc«ano,  3  P.  D.  60. 

52.  International  Rules  (2e  U.  S.  Stat, 
•t  L.  p.  320,  c.  802,  [i  1],  art.  20;  U.  S. 
Comp.  Stat.  (1901),  p.  2870);  Inland  Rules 
(30  U.  S.  Stat,  at  L.  p.  96,  c.  4,  [S  1],  art. 
20;  L'.  S.  Comp.  Stat.  (1901),  p.  2870).  And 
we  Philadelphia,  etc.,  R.  Co.  t>.  Kerr,  33  Md. 
331;  Uailler  v.  Eipress  Propeller  Line,  61 
N.  Y.  312;  The  Steamship  Benefactor  v. 
Mount,  102  U.  S.  214,  26  L.  ed.  167;  The 
SciiooDer  Sarah  Watson  e.  The  Steamer  Sea 
Gull,  23  Wall.  (U.  S.)  165,  23  L.  ed.  90; 
WiMer'B  Steamahip  Co.  v.  Low,  112  Fed.  161, 
50C.  C.  A.  473;  The  Devonian,  110  Fed.  668; 
Uercbants',  etc.,  Trnnsp.  Co.  B.  Hopkins,  108 
Fed.  890,  43  C.  C.  A.  128;  The  City  of  Nor- 
valk,  106  Fed.  B82,  46  C.  C.  A.  63;  Jacobeen 
V.  Dalies,  etc.,  NaT.  Co.,  106  Fed.  428;  Ths 
Captain  Weber,  89  Fed.  957,  61  U.  S.  App. 
207,  32  C.  C.  A.  452;  The  Colorado,  59  Fed. 
JOO.  19  U.  S.  App.  142,  8  C.  C.  A.  132;  The 
Uednsa,  46  Fed.  303;  The  Jessie  Russell,  43 
Fed.  928;  The  William  Crane,  11  Fed.  436; 
llw  Belgenland,  0  Fed.  126  la/}irming  5  Fed. 
SSI;  Schooner  Margaret  v.  The  C.  Whiting, 
3  Fed.  870;  The  City  of  Norwich,  8  Ben. 
[U.  S.)  206,  5  Fed.  Cas.  No.  2,783;  The  Al- 
hambra,  2  Ben.  (U.  S.)  163,  1  Fed.  Cas.  No. 
192,  7  Int.  Eev.  Reo.  75;  The  Delaware,  1 
Biw.  (U.  S.)  110,  7  Fed.  Cas.  No.  3.760; 
The  Kentucky,  4  Blatchf.  (U,  S.)  325,  14 
Fed.  Cas.  No.  7,716,  41  Hunt.  Mer.  Mag.  75, 
1  West  L.  Month.  425 ;  Lvle  f.  The  Cones- 
toga.  15  Fed.  Cas.  No.  8,622o,  4  Am.  L.  J. 
N.  S.  183  [reversing  15  Fed.  Cas.  No.  8,622, 
8  Leg.  Int.  (Pa.)  154,  6  Pa.  L.  J.  Rep.  06] ; 
Tb«  Empire  State,  8  Fed.  Cas.  No.  4,476,  33 
Hunt  Mer.  Mag.  330,  12  N.  Y.  Lw.  Obs.  259; 
Tbe  Dean  Richmond,  7  Fed.  Cas.  No.  3,713,  1 
Chic  Leg.  N.  370;  The  Bartelson  v.  The 
Cyntbia,  2  Ftd.  Cas.  No.  1,067,  25  Int.  Rev. 
fiec  384,  14  Phila.  (Pa.)  411,  36  Leg.  Int. 
iPa.)  462,  8  Reporter  773;  The  Washington 
Irring,  Abb.  Adm.  336,  29  Fed.  Cas.  No. 
17,243,  7  N.  Y.  L^.  Ob*.  4;  Pope  v.  U.  S.,  34 
Ct  CI.  361.  Tbis  is  the  same  as  article  37 
of  the  atit  of  March  3,  1886  (23  U.  S.  SUt. 
at  L.  p.  436],  excepting  that  Uie  latter  be- 
gins with  the  following:  "It  two  ships,  one 
ot  which  IB  a  sailing  ship  and  the  other  a 
steamship."  U.  S.  Rev.  Stat.  (1878),  {  4233, 
rule  20,  being  the  corresponding  rule  to  the 
above  is  the  same  as  article  16  ot  the  act  of 
April  29,  1864  (13  U.  S.  Stat  at  L.  p.  68), 
[28] 


and  is  the  same  as  article  17  of  the  act  of 
March  3,  1886,  excepting  that  the  word  "  ves- 
sel "  is  used  instead  ot  the  word  "  ship." 

See  10  Cent  Dig.  tit.  "Collision,"  §{  34, 
43. 

Origin  of  the  mle. —  The  reason  of  the  rult 
is  said  to  be  that  steamers  are  more  CMn* 
pletely  under  command  than  sailing  ships  and 
they  have  greater  power  of  overcoming  tha 
wind  and  the  tide.  Tbe  Shannon,  2  Ha^. 
Adm.  173;  The  Arthur  Gordon,  4  L.  T.  Rep. 
N.  8.  663,  Lush.  270,  14  Moore  P.  C.  103,  » 
Wkly.  Rep.  682,  16  Eng.  Reprint  245;  Mars- 
den  Coll.  (3d  ed.)  430.  Some  of  the  earlier 
writers  state  that  a  steamer  is  to  be  con- 
sidered in  tbe  light  of  a  sailing  vessel  salting 
free.  Ward  V.  Armstrong,  14  111.  283;  The 
New  Champion,  Abb.  Adm.  202.  18  Fed.  Cas. 
No.  10,146;  Lowndes  CoU,  28.  It  appears, 
however,  to  have  been  held  that  the  duty  of 
a  steamship  was  the  same  whether  the  sailing 
ship  was  close-hauled  or  free,  or  on  the  port 
or  starboard  tack.  The  Steamer  Oregon  V. 
Rooca,  18  How.  (U.  S.)  670,  15  L.  ed.  515; 
The  Osprey,  1  Sprague  (U.  S.)  245,  18  Fed. 
Cas.  No.  10,606,  17  Law  Rep.  384;  Marsden 
Coll.  (3d  ed.)  430;  1  Parsons  Shipp.  &  Adm. 
670,  note  2.  It  has  been  held  in  the  United 
States  that  the  fact  that  the  steamer  was 
carrying  the  mail  did  not  relieve  her  in  any- 
wise from  the  obligation  of  this  rule.  Tbe 
Steamboat  Carroll  v.  Oreen,  8  Wall.  (U.  S.) 
302,  19  L.  ed.  396 ;  Rogers  v.  The  Steamer  St. 
Charles,  19  How.  (U.  S.)  108,  15  L.  ed.  663; 
The  James  Adger,  3  Blatchf.  (U.  S.)  516,  13 
Fed.  Cas.  No.  7,188;  The  Northern  Indiana,  3 
Blatchf.  (U.  S.)  92,  18  Fed.  Cas.  No.  10,320, 
16  Law  Rep.  433,  449;  Haney  v.  The  Louis- 
iana, Taney  (U.  S.)  602,  11  Fed.  Cos.  No. 
6,021.  A  steamship  hove  to  under  canvas,,  it 
aeems,  would  be  considered  as  "proceeding" 
within  the  meaning  ot  this  rule.  Miner  v. 
The  Bark  Sunnysitfe,  91  U.  S.  208,  23  L.  ed. 
302;  Marsden  Coll.  (3d  ed.)  430  {.citing  TBe 
Jennie  S.  Barker,  L.  R.  4  A.  A^  E.  456,  3 
Aspin.  82,  44  L.  J.  Adm.  20,  33  L.  T.  Rep. 
N,  S.  318]. 

Duty  of  steamen  m  to  precaations. —  A 
steam-vessel  is  subject  to  a  bigher  responsi- 
bility OS  to  precautions  than  a  sailing  vessel. 
The  Steamboat  Carroll  c.  Green,  S  Wall. 
(U.  S.)  302,  19  L.  ed.  392;  Baker  f.  The  City 
of  New  York,  1  Cliff.  (U.  S.)  75,  2  Fed.  Cas. 
No.  765.  She  is  bound  from  the  moment  the 
sailing  vessel  is  in  sight  to  watch  with  the 
greatest  diligence  the  movementa  of  the  latter 
in  order  to  adopt  timely  measures  of  precau- 
tion. The  Schooner  Mary  E.  Banks  c.  The 
Steamer  Falcon,  19  Wall.  (U.  S.)  75,  22 
L.  ed.  98;  The  Steamer  Lucille  v.  Respaas,  16 
Wall.  (U.  S.)  676,  21  L.  ed.  247.  It  is  a 
fault  for  her  not  to  keep  a  safe  margin,  not- 
withstanding a  change  of  course  of  the  sail- 
ing vessel.  The  Raritan,  32  Fed.  847;  Tbe 
lAura  V.  Rose,  28  Fed.  104.  The  precaution 
and  tile  vigiilaooe  of  the  steamer  should  be  is- 
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(f)  Course  <md  Speed.     "Where,  by  any  of  these  rules,  one  of  two  vessels  is 
to  keep  out  of  the  way  the  other  miiBt  keep  her  course  and  speed.     [Note. 


creased    in   proportion   to   the   difficulties   of 

navigation  and  to  the  dangers  of  callision 
in  particular  localities.  Culbertson  v.  The 
Southern  BeUe,  Newb.  Adm.  4Bi,  6  Fed.  Caa. 
No.   3,462. 

How  the  stesmer  is  to  keep  out  of  the  way 
of  sailing  vessel. —  The  rule  in  England  at 
one  time,  aa  adopted  in  1864  bj  the  Uer- 
chanta'  Shipping  Act  passed  in  that  year  ( 17 
&  18  Vict.  c.  104,  p,  206),  was  that  tho 
steamer  must  avoid  the  sailing  vessel  by 
passing  to  the  right  (The  City  of  London,  4 
Notes  Cas.  (Eng.)  40)  ;  and  the  rule  was  so 
enforced  in  England  and  also  in  Canada  (The 
Inga,  IS  Law  Rep.  285).  There  is  a  decision 
in  the  United  States  to  the  same  effect.  Ha- 
ney  t*.  The  Louisiana,  6  Am.  L.  Reg.  422.  II 
Fed.  Cas.  No.  6,020,  This  rule  vas  after- 
ward repealed  in  England.  Ludwig  t;.  The 
Propeller  Free  State,  91  U.  S.  200,  23  L.  ed. 
2BQ;  The  Steamer  Louisiana  v.  Fisher,  21 
How.  (U.  S.)  I,  16  L.  ed.  20;  The  Hunte- 
vlUe,  8  Blatchf.  (U.  S.)  228,  12  Fed.  Cas.  No. 
C,elS;  The  Despatch,  Swabey  138;  Lowndes 
Coll.  44.  It  has  been  held  that  generally  a 
steamer  going  on  a  customary  route  should 
keep  in  her  usual  track,  but  even  in  such  a 
case  she  must  of  course  turn  aside  to  avoid 
a  sailing  vessel  drifting  or  otherwise  unable 
to  get  out  of  the  way.  Saunc  v.  Toume,  0 
La.  428,  23  Am.  Dec.  452;  The  Steamer  C. 
Vanderbilt  v.  MeKibbon,  6  Wall.  (U.  S.)  225, 
18  L.  ed.  823;  Pearce  v.  Page,  24  How.  (U.  8.) 
228,  10  L,  ed.  023 ;  New  York,  etc..  Steamship 
Co,  r.  Calderwood,  19  How.  (U,  S.)  241,  16 
L.  ed.  612;  The  Bay  SUte,  3  Blatchf,  (U.  S.) 
48,  2  Fed.  Cas.  No.  1,149;  Lowndes  Coll.  3^;  1 
Parsons  Shipp,  &  Adm.  571.  Such  a  rule 
never  was  prescribed  by  statute  in  this  coun- 
try, and  it  does  not  appear  that  the  courts 
here  have  ever  enforced  it  excepting  in  the 
one  case  referred  to.  The  rule  that  the 
steamer  might  avoid  the  sailing  vessel  by  go- 
ing either  to  port  or  starboard,  as  the  occa- 
sion demanded,  has  prevailed  in  the  United 
States  and  also  in  England  since  the  repeal 
of  the  statute  above  referred  to.  The 
Steamer  Oregon  r.  Rocca,  18  How.  (U.  S.) 
670,  15  L,  ed.  515;  St.  John  b.  Paine,  10 
How.  (U.  S.)  557,  13  L.  ed.  53T;  The  Os- 
prey,  1  Sprague  (U.  S.)  245,  IB  Fed.  Caa.  No. 
10,60(i.  17  Law  Rep.  384.  And  see  aa  to 
crossing  ahead,  article  22,  infra,  111,  A,  5,  f, 
(iv),  (a).  In  cases  of  doubt  her  engines 
should  be  slowed,  stopped,  or  reversed  if  neces- 
sary. Article  23,  infra.  III,  A,  5,  f,  (iv), 
{H).  The  master  of  a  steamer  has  a,  right 
to  presume  that  a  sailing  vessel  will  pursue 
the  customary  track  of  vessels  and  hold  her 
course,  but  if  the  sailing  vessel  changes  her 
course  it  is  the  duty  of  the  steamer  to  do  so 
also  to  avoid  the  collision.  Sears  v.  The 
British  Steamer  Scotia,  14  Wall.  (U.  S.)  170, 
20  L.  ed.  822;  The  Pilot,  1  Bias,  (U.  S.}  159, 
18  Fed.  Caa.  No.  11,168;  The  Bridgeport,  6 
Blatehf,  (U.  S.)  3,  4  Fed.  Cas.  No.  U860. 
Steamers  have  been  held  in  fault  for  runnisg 
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into  a  sailing  ship  as  she  was  going  about  at 
the  edge  of  the  tide,  although  the  sailing  ship 
gave  no  notice  of  her  intention  to  do  ao.  The 
Palatine,  1  Aspin.  468,  27  L.  T.  Rep.  N.  S. 
631.  In  The  Friends,  7  Jur.  307,  1  W.  ReA. 
478,  a  steamer  going  up  the  river  saw  a 
schooner  on  the  starboard  bow  and.  believing 
that  she  would  keep  in  mid-channel  in  the 
strength  of  the  tide,  starboarded.  The 
steamer  was  held  to  blame. 

Duty  of  a  ateamei  on  approaching  a  pilot- 
boat. —  Steamers  have  been  held  in  fault  for 
adopting  a  veering  course  under  such  circum- 
stences.  The  Columbia,  27  Fed.  704.  They 
should  come  nearly  to  a  stop  and  leave  the 
rest  to  the  pilot-boat.  The  Alaska,  33  Fed. 
107.     And  see  The  Cambusdoon,  30  Fed.  704. 

Duty  of  a  sailing  vessel  to  keep  hei  conrae. 
—  The  steamer  lias  a  right  to  assuiue  that 
the  sailing  vessel  will  keep  her  course.  Gold- 
ing  I'.  The  hiteaniship  lilinois,  103  U.  S.  298, 
26  Ia  ed.  5B2 ;  Ludwig  i".  The  Propeller  Free 
State,  91  U.  S.  200,  23  L.  ed.  290;  Haney  c. 
The  Louisiana,  Taney  {U.  S.)  602,  11  Fed. 
Cas.  No.  8,021;  The  Soionia,  8  Jur.  N.  S.  316, 
31  L.  J.  Adm.  201,  Lush.  410,  15  Moore  P.  C. 
2C2,  10  Wkly.  Rep.  431,  15  Eng.  Reprint 
493.  And  see  Jacobsen  v.  Dalles,  etc.,  Nav. 
Co.,  106  Fed.  428.  A  sailing  vessel  may 
rightfully  rely  upon  the  steamer's  using  pre- 
cautions to  avoid  her,  even  up  to  the  last 
moment.  The  Sunnyside,  Brown  Adm.  227, 
23  Fed.  Cas.  No.  13,620,  6  Am.  L.  T.  Rep. 
277,  3  Chic.  Leg.  N.  330,  14  Int.  Rev.  Rec. 
103;  The  Narragansett,  01c.  Adm.  246,  17 
Fed.  Caa.  No.  10,019.  A  sailing  veeael  ia 
therefore  in  the  wrong  if  she  changes  her 
course  unexpectedly  or  without  necessity. 
The  Scotia,  5  Blatehf.  (U.  S.)  227,  21  Fed. 
Cas.  No.  12,512  [a/prmed  in  14  WaU.  [U.  S.) 
170.  20  L.  ed.  822]  ;  The  Neptune,  Olc.  Adm. 
483,  17  Fed.  Cas.  No.  10,120.  16  Hunt.  Mer. 
Mflg.  003,  5  N.  Y.  Leg.  Obs.  293;  The  Wil- 
liam Young,  Olc.  Adm.  38,  30  Fed.  Caa.  No. 
17,760.  She  has  no  right  to  anticipate  a 
failure  on  the  part  of  the  steamer  to  perform 
her  duty  (Pentz  v.  The  Steamer  Ariadne,  13 
Wall.  (U.  S.)  475,  20  L.  ed.  542),  nor  should 
she  deviate  to  avoid  a  collision  unless  in  im- 
minent danger  (Lyman  f.  The  Steamboat  John 
L.  Hasbrouck,  93  U.  S.  405,  23  L.  ed.  9C2i 
The  Steamboat  Carroll  i-.  Green,  8  Wall. 
(U.  S.)  302,  19  L.  ed,  392;  Crockett  r.  The 
Steamboat  Isaac  Newton,  18  How.  (U.  S.) 
631,  IS  L.  ed.  492;  The  Propeller  Monticello 
V.  Mollison,  17  How.  (U.  S.)  153,  15  L.  ed. 
68).  If  the  change  of  course  on  the  part  of 
the  sailing  vessel,  however,  was  made  to 
avoid  immediate  danger  of  collision  this  is 
sufficient  excuse  (The  Morrisania,  3  Fed. 
925)  ;  but  in  order  to  justify  such  a  change 
it  must  be  the  only  obvious  means  of  es- 
cape (Haight  V.  Bird,  26  Fed.  539),  and  a 
change  of  course  made  in  casea  of  auch  immi- 
nent danger  has  been  excused,  even  though  it 
does  not  in  fact  prevent  the  collision  (Wal- 
dorf t>.  The  New  York,  1  FUpp.  (U.  S-)  49,  3 
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Wben,  in  conecqaence  of  thick  weather  or  other  canees,  Bnch  veseel  finds  herself 
80  doee  that  collision  cannot  be  avoided  by  the  action  of  the  eiving-way  Tesael 
alone,  she  also  moBt  take  ench  action  as  will  best  aid  to  avert  collision.] " 

•ailing  vessel  ported.  The  latter  was  held 
in  fault  for  not  keeping  her  course.  In  Seftra 
V.  The  British  Steamer  Scotia,  14  Wall. 
(U.  S.)  170,  20  L.  ed.  822,  the  ship  Berk- 
shire, after  sighting  the  steamer  in  mid- 
ocean,  changed  her  course  several  times  sup- 
poKing  that  the  steamer  had  not  seen  her. 
This  manceuver  was  nmong  thp  faults  which 
were  imputed  to  her  for  the  collision. 

Steamer  towing  and  Bailing  ship  meeting. 
—  Prior  to  sea-collision  rules  a  steamer, 
when  she  had  a  vessel  in  tow,  was  not  con- 
iidered  to  have  the  wind  free  to  the  same 
extent  as  when  she  was  not  towing.  The 
Kingston-by-Sea,  3  W.  Roh.  152.  How 
far  she  was  held  in  fault  tor  a  failure  to 
keep  out  of  the  way  o(  a  sailing  ship  de- 
pended upon  the  state  of  the  wind  and 
weather,  the  direction  in  which  the  steamer 
was  going,  and  the  nature  of  the  impediments 
she  might  meet  with.  The  Arthur  Gordon, 
4  L.  T.  Rep.  N.  S.  563,  Lush.  270,  14  Moore 
P.  C.  103,  S  Wkly.  Rep.  582,  IS  Eng.  Re- 
print 245;  The  Cleadon,  4  L.  T.  Rep.  N.  S. 
J57,  Lush.  158,  14  Moore  P.  C.  92,  15  Eng. 
Reprint  240.  Accordingly  in  a  case  in  which 
a  vessel  close-hauled  on  the  port  tack  and  a 
steamer  tawing  a  large  ship  were  standing  so 
as  to  cross  each  other's  bows,  the  steamer  be- 
ing on  the  lee  beam  of  the  sailing  vessel,  and 
neither  gave  way,  it  was  held  that  both  ves- 
sels were  in  fault.  Laird  u.  Brownlie,  6  L.  T. 
Hep.  N.  S.  736,  1  Moore  P.  C.  N,  S.  31,  15 
Eng.  Reprint  614;  The  Arthur  Gordon,  4 
L.  T,  Hep.  N.  S,  563,  Lush.  270,  14  Moore 
P.  C.  103,  9  Wkly.  Rep.  582,  15  Eng.  Re- 
print 245.  See  also  New  York,  etc.,  Tranap. 
Co.  P.  Philadelphia,  etc..  Steam.  .Nav.  Co., 
22  How.  (U.  S.)  4QI,  18  L.  ed.  397;  The 
William  Hunter,  Holt  Adm.  163;  1  Parsons 
5hipp.  &  Adm.  661}.  The  rule  requiring  a 
steam- vessel  to  keep  out  of  the  way  of  a  sail- 
ing vessel  includes  a  steamer  with  tow.  So 
held  in  the  following  cases:  The  E.  Lucken- 
bach,  93  Fed.  841,  35  C.  C.  A.  628;  The  Mar- 
guerite,  87  Fed.  653 ;  The  Maverick,  84  Fed. 
806,  55  U.  S.  App.  343,  28  C.  C.  A,  562  [o/- 
/Irminff  75   Fed.  845]. 

The  presumption  is  that  the  steamer  wai 
at  fault,  since  it  was  her  duty  to  keep  out  of 
the  way  (Merchants',  etc.,  Transp.  Co.  c. 
Hopkins,  108  Fed.  890,  45  C.  C.  A.  128),  and 
the  burden  rests  upon  the  steamer  to  rebut 
such  presumption  (Wilder's  Steamship  Co.  C. 
Low,  112  Fed.  161,  50  C.  C.  A.  473;  Mer- 
chants', etc.,  Transp.  Co.  ».  Hopkins,  108  Fed. 
890,  48   C.   C.   A.   123). 

63.  International  Rules  (26  U.  S.  Stat,  at 
L.  p.  320,  c.  802,  [S  1],  art.  21;  U.  S.  Comp. 
Stat.  (1901),  p.  2870);  Inland  Rules  (^ 
U.  S.  Stat,  at  L.  p.  96,  o.  4,  [S  I],  art.  21; 
U.  S.  Comp.  Stat.  (1901),  p.  2383).  See 
also  articles  27,  29,  in/Va,  III,  A,  fi,  f,  (ir), 
(L),  (n).  The  corresponding  rule  in  the  act 
of  March,  1386,  article  22  (23  U.  S.  SUt  at 
L.  p.  438),  is  aa  follows;  "Where  by  the 
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We«t.  L.  Month.  S49,  28  Fed.  Cas.  No.  17,057 : 
Saundera  c.  The  Hanover,  2  Quart.  L.  J.  1,  21 
Fed.  Cas.  No.  12,374).  It  is  not  necessary 
for  the  sailing  vessel,  upon  the  approach  of 
%  ateamer,  either  to  remain  in  stays  for  the 
steamer  to  pass  or  to  overreach  longer  than 
usual.  The  Renovator,  30  Fed.  194.  She 
■hoald  beat  out  her  tack  and  come  about 
with  proper  despatch.  Twibell  c.  The  Steam 
Tog  Keystone,  9  N.  Y.  Leg.  Obs.  289;  The 
Clara  Davidson  r.  The  Virginia,  24  Fed.  763; 
The  W.  C.  Hedfield,  4  Ben.  (U.  8.)  227,  29 
Fed.  Cas.  No.  17,305;  The  Nereus,  3  Ben. 
(U,  S.)  238,  18  Fed.  Cas.  No.  10,121;  Whit- 
ney r.  The  Empire  State,  1  Ben.  (U.  S.)  57. 
20  Fed.  Cas.  No.  17,686.  But  after  the  sail- 
ing vessel  has  selected  her  course  she  is  bound 
to  keep  it  and  cannot  return  to  her  former 
course  in  front  of  an  approaching  steamer. 
New  York,  etc.,  U.  S.  Mail  SUatnahip  Co.  u, 
Rumball,  21  How.  (U.  S.)  372,  IB  L  ed.  144; 


SUte,  Brown  Adm.  251,  9  Fed.  Cos.  No.  5,1 
6  Am.  L.  T.  Rep.  401,  5  Chic.  Leg.  N.  373. 
The  duty  of  holding  her  course  applies 
equally  to  sailing  vessels  going  free  and  on 
the  wind.  The  Steamship  Minnie  o.  The 
Schooner  Ellen  ForresUr,  11  Wall.  (U.  S.) 
238,  20  L.  ed.  114;  Liverpool,  etc,  Steam- 
ahip  Co.  r.  Simmons,  9  Wall.  (U.  S.)  634,  19 
L..  ed.  751;  Bentley  «.  Coyne,  4  Wall.  (U.  S.) 
SOB,  18  L.  ed.  457.  On  the  other  hand  a  sail- 
ing vessel  must  not  persist  in  her  course  so 
as  to  drive  the  steamer  into  danger  or  expo- 
■ure  to  avoid  her,  particularly  after  being 
hailed  bv  the  steamer  to  change  her  course. 
Carter  f.  The  Morrisania,  3  Fed.  925;  The 
Cornelius  C,  Vanderbilt,  Abb.  Adm.  361,  6 
Fed.  Cas.  No.  3,235.  The  rule  as  to  a  sailing 
vessel  keeping  her  course  does  not  come  into 
opeistion  until  the  danger  of  collision  arises. 
1  Parsons  Shipp.  k  Adm.  670  \,<Ating  The 
Propeller  Monticello  v.  Mollison,  17  How. 
<U.  S.)  153.  IS  L.  ed.  03].  A  change  of 
course  made  before  any  danger  of  collision 
haa  arisen  does  not  put  a  sailing  vessel  in 
fault  (Pincke  c.  The  Steamboat  Fairbanks,  9 
Wall.  (U.  S.)  420,  19  L.  ed.  708),  and  if  the 
change  of  course  under  any  circumstances 
did  not  contribute  to  the  collision  it  is  im- 
material. A  sailing  vessel  is  not  required  to 
put  herself  in  danger  by  holding  her  course 
longer  than  prudent ;  as  for  example,  when 
beating  through  a  narrow  channel.  The 
Northern  Warrior,  I  Hask.  (U.  S.)  314,  18 
Fed.  Cas.  No.  10,325.  In  The  Sylph,  Swabey 
233,  a  sailing  vessel,  seeing  a  steamer's  green 
light  between  three  and  four  points  off  her 
starboard  bow,  starboarded,  and  afterward 
on  seeing  red  light  ported,  and  she  was  held 
juettSed  in  these  mameuvers.  In  The  West- 
era  Metropolis,  6  Blatchf.  (U.  S.)  210,  29 
Fed.  Cas.  No.  17,440  [oiled  in  1  Parsons 
Sbipp.  ft  Adm.  671],  the  steamer  gave  one 
Iw^  wbiatle  aad  starboarded  her  helm;  the 
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(o)  Crossing  AKead.     Bj  article  23  of  both  the  International  and  the  Inland 


ftbove  rules  one  of  tvo  ihips  is  to  keep  out  of 
the  way,  the  other  ahalt  keep  her  course." 
Article  23  of  the  >Ct  of  1604  |13  U.  S.  Stat. 
at  li.  p.  G8),  wliich  Is  the  corresponding  arti- 
cle to  the  above,  is  ks  follows:  "  Where  by 
mles  IT,  10,  20,  and  22  one  of  two  vessels 
shall  keep  out  of  the  way,  the  other  shall 
keep  her  course,  subject  to  the  qualifications 


of  r 


J  24." 


See  10  Cent.  Dig.  tit.  "Collision,"  \\  37, 
44,   48,   et   teg. 

The  note  in  brackets  [  ]  does  not  appear 
in  the  Inland  Rules.  And  see  The  Patria. 
107  Fed.  167,  46  C.  C.  A.  211  [affiming  92 
Fed.  411],  construing  the  act  of  coi^ress  of 
May  28.  1804,  which  amended  the  Interna- 
tional Rules. 

The  reason  far  and  the  extent  of  the  rule. — 
The  reason  for  this  rule  is  to  enable  the  ves- 
sel which  is  to  keep  out  of  the  way  to  be 
able,  in  shaping  her  course,  to  know  with  cer- 
tainty what  will  be  the  movements  of  the 
boat  she  is  to  avoid.  Pentz  v.  The  Steamer 
Ariadne,  13  Wall.  [U.  S.)  47B,  20  L.  ed.  542. 
The  change  in  the  new  regulations  requiring 
a  vessel  to  hold  her  course  and  speed  ex- 
presseB  the  obligation  of  a  vessel  in  such 
caws,  as  it  has  been  held  in  some  of  the  de- 
cisions on  the  Hubject.  The  Waverly,  41 
Fed.  607 ;  The  Beryl,  S  P.  D.  4.  It  was  so 
held  in  The  Britannia,  34  Fed.  646  [reversed 
on  other  gruunds  in  42  Fed.  67].  The 
steamer  Beaconsfield  meeting  this  vessel  in 
the  East  river  reversed  and  came  to  a  stop 
without  giving  any  signal  indication.  The 
mantEuver  of  the  Britannia  was  such  that  she 
would  have  gone  clear  had  the  Beaconsfield 
kept  on ;  as  soon  as  the  latter's  stop  was  per- 
ceived the  Britannia  reversed  full  speed.  The 
Beaconsfleid  was  held  in  fault  for  not  keep- 
ing her  speed.  The  court  said  that  as  the 
vessel  bound  to  keep  out  of  the  way  must  at 
her  peril  shape  her  course  with  reference  to 
tne  speed  as  well  as  the  heading  of  the  other 
the  latter,  after  an  agreement  between  them 
is  had,  or  after  the  other's  manceuvers  are 
known,  has  no  right  to  change  either  her  di- 
rection or  speed  to  the  othei^s  prejudice.  In 
The  Eider,  37  Fed.  DOS,  this  vessel  going  up 
the  North  river  stopped  and  reversed  to  let  a 
ferry-boat  pass,  but  the  ferry-boat  having 
stopped  to  let  a  tug  and  tow  pass  she  was 
run  into  by  the  Eider.  The  Eider  was  held 
in  fault  for  not  keeping  further  out  in  the 
river  and  the  ferry-boat  in  fault  for  not  keep- 
ing her  course  and  speed.  Such  was  the  view 
also  in  The  St.  Johns,  42  Fed.  75.  Where 
the  circumstances  are  such  that  it  becomes 
the  duty  of  the  vessel  which  otherwise  under 
the  regulations  should  keep  her  course  and 
speed  to  change  her  course,  the  obligation 
also  arises  of  slackening  her  speed  or  stop- 

¥1ng  and  reversing  if  necessary.  So  held  in 
he  Baltimore,  34  Fed.  660.  Also  in  The 
Waverly,  41  Fed.  607,  where  this  vessel  hav- 
ing the  other  on  her  port  hand  was  held  ex- 
cusable for  slackening  speed  when  her  sig- 
nals were  not  answernl  and  the  approaehl^ 
[III,  A,  6.  f,  (IV).  (»)] 


vessel  seemed  to  be  swinging  as  though  to 
cross  her  bOws.  For  other  applications  of 
the  rule  see  Tacoma  UiU  Co.  v.  The  Ship 
Blue  Jacket,  3  Wash.  Terr.  581,  19  Pac.  151 ; 
The  Adriatic,  107  U-  S.  512,  2  8.  Ct  365,  2T 
L.  ed-  497;  The  Wtllkommen,  103  Fed.  699; 
The  Isaac  E.  Tillyer,  101  Fed-  478;  The  Co- 
lumbian, too  Fed.  9St;  The  Queen  Elizabeth, 
100  Fed.  874;  The  Hustler,  100  Fed.  134; 
The  Mary  Manning,  98  Fed.  1000,  39  C.  C.  A. 
377 ;  The  Emily  B.  Maxvrell,  95  Fed.  999,  37 
C.  C.  A.  668;  The  Paoti,  92  Fed.  940;  The 
City  of  Macon,  92  Fed.  207,  63  U.  B.  App. 
28lt,  34  C.  C.  A.  302  [nj^rmin;  85  Fed.  236] ; 
The  George  L.  Oarllck,  88  Fed.  553;  The 
John  F.  Gaynor,  88  Fed.  323;  The  Rocheater, 
84  Fad.  366,  63  U.  S.  App.  700,  28  C.  C.  A. 
428;  The  General,  82  Fed.  830;  The  Harria- 
burg,  71  Fed.  694;  The  Dorian,  68  Fed.  1018; 
The  Relief,  03  Fed.  169;  The  A.  R.  Keene,  60 
Fed.  1022;  The  Allen  Oreen.  60  Fed.  459,  20 
U.  S.  App.  331,  9  C.  C.  A.  73  laffirming  S3 
Fed.  296];  The  Brinton,  59  Fed.  714;  The 
Rose  Cuikin,  52  Fed.  328 ;  The  Coe  F.  Young, 
49  Fed.  167,  1  U.  S.  App.  11,  1  C.  C.  A.  219 
[a^rmifig  45  Fed.  505]  ;  The  Beta,  40  Fed. 
899;  The  Pomona,  35  Fed.  921  laffirming  34 
Fed.  919];  The  John  S.  Smith,  27  F^-  398; 
The  Fennland,  23  Fed.  551  ;  The  Rosedale,  2£ 
Fed.  737;  Th6  Vim,  12  Fed.  900;  The  Nor- 
walk,  11  Fed.  922;  The  Mary  Ann,  11  Fed. 
336;  The  D.  3.  Stetson,  4  Ben.  (U.  S.)  508,  7 
Fed.  Cas.  No.  4,104:  The  l4idy  Ellen.  4  Ben. 
[U.  8.)  340,  14  Fed.  Cas.  No.  7,981;  The 
Metis,  4  Ben.  (U.  S.)  120,  17  Fed.  Cas.  No. 
9,490;  The  Famley,  S  Hughes  (U.  S.)  298. 
8  Fed.  629  [reverting  1  Fed.  631] ;  Red  bank 
Co.  C.  The  John  W.  Gandy,  20  Fed.  Caa.  Mo. 
11,026,  7  Am.  L.  Reg.  606,  41  Hunt.  Mer. 
Mag.  677,  1  Fhila.  (Pa.)  149,  8  L(^.  Int 
(Pa.)  26,  8  Pa.  L.  J.  Rep.  482;  Tne  Postboy. 
IB  Fed.  Cas.  No.  11,303,  10  N.  Y.  Leg.  Oba. 
65;  The  Ocean  Queen,  IS  Fed.  Cas.  No. 
10,40S<i ;  Fagan  V.  The  Pluto,  8  Fed.  Cas.  No. 
4,605;  Camden,  etc.,  R.  Co.  v.  The  Tbomaa 
Wallace,  4  Fed.  Cas.  No.  2,337. 

Meaning  of  keeping  ber  courier — Keeping 
her  eourse  does  not  mean,  it  was  held  in 
General   St«tim  Nav.  Co.  c.  Hedley,   L.  R.   3 


264,  16  Eng.  Reprint  72S,  that  she  ii 
tinue  going  ahead  pointing  the  same  regard- 
less of  other  circumstances,  but  that  slie  is 
to  continue  the  course  she  would  pursue  if 
the  other  vessel  were  not  in  sight.  In  The 
Steamship  Esk  f .  The  Steamship  Niord,  L.  R. 
3  P.  C.  436,  I  Aspin.  1,  24  L.  T.  Rep.  N.  8. 
187,  7  Moore  P.  C.  N.  S.  276,  17  Eng.  Re- 
print lOS,  it  was  held  that  a  vessel  round- 
ing a  point  in  a  river  must  continue  round- 
ing in-  the  same  way.  In  Whitney  v.  Th« 
Empire  SUte.  1  Ben.  (U.  S.)  B7,  29  Fftd. 
Cas.  No.  17,686,  it  was  held  that  a  sailing 
ship  in  a  narrow  channel  must  beat  out 
her  tack  and  come  about  with  all  proper 
deapMtch.  A  steamship  in  a  narrow  cbannal 
attempting  to  pass  a  sailing  Teasel  got^  to 
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windward  mnrt  be  prepared  for  the  letter's 
going  About,  and  the  latter  need  not  give 
Botioe  of  such  intention.  She  must  not, 
however,  go  about  clom  ahead  of  the  steam- 
•hlp  Eo  as  to  make  it  dilSeuU  for  the  latter 
to  Keep  out  of  her  way.  The  Palatine,  1 
Aipin.  4fi8,  ST  T*  T.  Rep.  N.  S.  631;  The 
Newbnrgh,  Holt  Adm.  231 ;  The  Sawcy  La«8, 
Holt  Adm.  205.  As  to  what  is  considered 
keeping  her  course  for  a  sailing  vessel  through 
a  narrow  channel  see  article  17  above.  It 
has  been  held  that  it  is  not  an  infringement 
of  the  rule  for  a  bark  to  wear  so  as  to  come 
to  anchor  (The  Monsoon,  Holt.  Adm.  136,  13 
L.  T.  Sep.  N.  S.  610,  2  Mar.  L.  Cas.  2S«. 
And  see  The  Falkland,  Brown  ft  L.  204,  9 
Jar.  N.  S.  1113,  1  Moore  P.  C.  N.  S.  379,  15 
Eng.  Reprint  744),  for  a  ressel  sailing  close- 
kauled  to  lufT  a  little  if  she  does  not  lose 
headway  (The  Marmion,  1  Aspio.  412.  27 
U  T.  Rep.  N.  S.  25S),  nor  for  a  vessel  to 
alter  her  courw  so  as  to  give  the  overtaking 
■bip  iDore  room  to  pass  (The  Corsica  v. 
Schuyler,  B  Wall.  (U.  S.)  630,  19  L.  ed.  904; 
The  Pranconia,  3  Agpin.  295,  35  L.  T.  Rep. 
N.  S.  721,  2  P.  D.  8,  25  Wkly.  Rep.  197). 
It  was  held  in  The  Dentz,  29  Fed.  523, 
that  it  was  Uie  duty  of  an  overtaken  vessel 
to  alter  her  course  so  as  to  give  the  over- 
talcing  vessel  more  room  to  past,  if  it  were 
neeeaaary  for  safety.  A  vessel  hove  to  with 
her  helm  lashed  to  leeward  forging  ahead  as 
■ha  comes  to  and  falls  off  is  not  complying 
with  this  article-  It  ia  her  duty  in  such 
eaaea  to  get  a  full  on  her  and  get  under 
command  without  altering  the  counte  mora 
than  is  necessary.  The  Transit,  3  Ben.  ( U.  S.  ] 
192,  24  Fed.  Cas.  No.  14,137;  The  General 
Lee,  19  L.  T.  Rap.  N.  8.  760,  3  Mar.  L.  Cas. 
204,  17  Wkly.  R^.  Dig.  19.  In  The  Rosalie, 
4  Aapin.  384,  50  L.  J.  Adm.  3,  44  L.  T.  Rep. 
N.  S.  32,  fi  P.  D.  245,  a  schooner  close-hauted 
on  the  starboard  tack  crossing  a  smack  hove 
to  with  the  helm  lashed  on  the  port  tack  were 
both  held  in  fault  for  not  hearing  up  in  tinM 
to  avoid  the  collision.  It  vras  held  in  The 
Steamer  Commerce  v.  Woodland.  16  Wall. 
(U.  S.)  33,  21  L.  ed.  466,  that  in  a  calm  a 
aaUing  ship  required  to  keep  her  course  could 
not  be  in  fault.  If  the  other  vessel  is  a  long 
diatanee  off  a  slight  alteration  in  the  helm 
of  the  ship  that  is  to  keep  her  course  is  no  in- 
fringement. It  was  v>  held  in  The  Norma, 
3  Aapin.  272,  35  L.  T.  Rep.  N,  S.  418,  with 
raference  to  a  sailing  ship  which  was  two 
milea'  distant,  and  in  The  Franconia,  3  Aspin. 
eV5,  36  L.  T.  Rep.  N.  S.  721,  2  P.  D.  B,  25 
Wkly.  Rep.  197,  with  reference  to  a  steam- 
ship which  ported  half  a  point  when  the 
owrtaking  steamship  was  a  quarter  of  a  mile 
astern  on  her  port  quarter. 

When  it  ia  a  veaael'a  duty  to  change  her 
comae, —  It  is  a  vessel's  duty  to  change  her 
course  when  the  risk  of  collision  is  imminent 
and  it  is  evident  that  the  other  vessel  whose 
duty  it  is  to  avoid  her  is  unable  to  do  so. 
When  two  sailing  vessels  are  meeting  close- 
hauled,  one  on  the  port  tack  and  the  other 


on  the  starboard  tack,  it  is  the  duty  of  the 
latter  to  change  her  course,  when,  owing  to 
an  unexpected  occurrence  or  some  danger  of 
navigation,  it  is  impossible  for  the  schooner 
on  the  port  tack  to  avoid  her.  So  held  in 
Merrill  l).  The  Schooner  Mary  Bveline,  16 
Walt.  (U.  S.)  348,  21  L.  ed.  601;  Wilson  c. 
Canada  Shipping  Co.,  2  App.  Cas.  38D,  3 
Aspin.  361,  3S  L.  T.  Rep.  N.  S.  165;  The  Anne 
Caroline,  2  Mar.  L.  Cos.  208.  And  see 
Lindblom  v.  The  Amelia,  2  Aspin.  96,  2D 
I/.  T.  Rep.  N.  B.  118,  21  Wkly.  Rep.  707.  In 
The  Garden  City,  19  Fed.  529,  the  overtaken 
vessel  was  held  in  fault  for  not  changing  her 
course  so  as  to  aid  the  other  vessel  to  pass 
In  a  narrow  channel.  In  The  Susquehanna, 
36  Fed.  325,  this  vessel  being  on  the  star- 
board hand  of  a  ferry. boat  running  from 
Jersey  City  to  New  York  was  held  in  fault 
for  running  too  near  the  lattsr's  slip,  and 
also  for  not  stopping  and  sheering  out  when 
she  saw  the  ferry-boat  holding  her  course. 
In  The  City  of  Hartford,  7  Ben.  (U.  S.)  350, 
5  Fed.  Cas.  No.  2,749,  a  schooner  was  held 
in  fault  for  taking  the  steamship  channel, 
although  it  was  her  course,  when  she  might 
have  avoided  all  risk  by  baking  one  of  the 
other  channels. 

ClrctunBtancei  under  which  a  change  of 
course  ta  excusable. —  Where  the  change  of 
course  was  an  error  of  judgment  in  a  sud- 
den emergency  produced  b^  the  fault  of  the 
other  ship,  in  cases  in  which  it  did  not  con- 
tribute to  the  collision  and  in  cases  in  which 
the  danger  of  collision  was  imminent  and  it 
was  the  only  chEuice  of  safety,  vessels  have 
been  excused  for  such  an  infringement  of 
this  rule.  For  instances  of  a  change  of 
course  by  error  in  extremit  see  supra,  I. 
A,  3.  As  to  a  change  of  course  being  ex- 
cused when  the  danger  was  so  imminent  that 
it  offered  the  only  chance  of  avoiding  the 
collision  see  Miner  v.  The  Bark  Suunyside,  91 
U.  S.  206,  23  L.  ed.  302;  Martden  Coll.  (3d 
ed.)   475  note.     In  such  a  case  the  vessel  de- 

rrting  from  the  rule  is  bound  to  show  that 
was  necessary  to  avoid  imminent  danger 
and  that  the  course  adopted  was  reasonably 
calculated  to  do  so.  Tbe  Propeller  Ottawa 
p.  Stewart,  3  Wall.  (U.  S.)  269.  18  L.  ed. 
185;  The  Eliza  S.  Potter,  35  Fed.  220;  The 
Maria,  Holt  Adm.  105;  The  Brig  Belle,  1 
Parsons  Shipp.  k  Adm.  E81,  note  1 ;  The  Agra 
p.  The  Elizabeth  Jenkins,  L.  R.  1  P.  C.  501, 
30  L.  J.  Adm.  10,  16  L.  T.  Rep.  N.  8.  755.  4 
Moore  P.  C.  N.  S.  436,  16  Wkly.  Rep.  736,  16 
Eng.  Reprint  382.  For  instances  of  change 
of  course  by  sailing  vessel  to  ease  the  blow 
see  Merchants',  etc.,  Transp.  Co.  <0.  Hopkins, 
108  Fed.  890,  48  C.  C.  A.  128;  The  Gladys, 
35  Fed.  160. 

Instaqcea  of  change  of  course. —  In  The 
Virgo,  7  Ben.  (TJ.  S.)  495,  28  Fed.  Cas.  No. 
16,976,  a  schooner  mistaking  the  masthead 
light  of  a  steamer  for  a  light  ashore  hove  to 
presenting  her  red  light  and  the  steamer 
ported.  The  schooner  discovering  her  mis- 
take got  under  way  and  crossed  the  course  of 

[in.  A,  6,  f,  (IV),  («)] 
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out  of  the  wftj  of  another  vessel  shall,  if  the  cmmmstancea  of  the  case  admits 
flvoid  crossing  ahead  of  the  otlier."  *• 

(h)  Sieam.  ■  Vessel  Must  Slacken  Speed  or  Stop.  Every  steam-vessel  which  is 
directed  by  these  rules  to  keep  out  of  the  way  of  another  vessel  must,  on 
approaching  her,  if  necessary,  slacken  her  speed  or  stop  or  reverse." 


the  Bteamer  showing  her  green  light.  The 
schooner  wae  held  solely  in  fault.  In  In  re 
DampakibBselskabet  ThingvHlU,  42  Fed.  331, 
the  T  seeing  the  Q'b  red  light  ported  helm 
and  the  Q  starboarded  closing  red  and  show- 
ing greeo.  It  was  held  that  the  T  was  not 
in  fault  far  continuing  under  her  port  helm, 
aupposing  that  the  O  would  correct  the  error 
in  starboarding.  In  The  Steam  Propeller 
Corsica  c.  Schuyler,  6  Wall.  (U.  S.)  630,  18 
L.  ed.  804,  two  steamera  were  approaching 
each  other  on  crossing  but  nearly  opposite 
eouTBes,  the  Corsica  being  off  the  starboard 
bow  of  the  America.  The  Corsica  atar- 
boarded  in  order  to  help  the  America,  whose 
duty  it  was  to  keep  out  of  her  way,  to  cross 
her  bows.  The  America  intended  to  pass 
ahead  of  the  Corsica,  hut  seeing  that  it  was 
risky  took  the  more  prudent  course  of  stop- 
ping and  backing.      The  collision  would  not 


foult. 

54.  International  Rules  (26  U.  S.  SUt.  at 
L.  p.  320,  c.  802,  [8  1],  art.  22;  U.  S.  Comp. 
SUt.  {1901),  p.  2870);  Inland  Rules  (30 
U.  S.  Stat,  at  L.  p.  96,  c.  4,  [(  1],  art.  22; 
U.  S.  Comp,  Stat.  (1901),  p.  2883);  Young 
V.  Stat«n  Island  Rapid  Transit  R.  Co..  8  Misc. 
(N.  Y.)  460,  28  N.  Y.  Suppl.  669;  The  Dela- 
ware. 161  U.  S.  450,  16  S.  Ct.  5IG,  40  L.  ed. 
771;  TV  Northfield.  154  U.  S.  629.  14  S.  Ct. 
1184,  24  L.  ed.  (180  [affirming  4  Ben.  (U.  8.) 
112,  IB  Fed.  Cas.  No.  10.328];  The  Britannia, 
183  U.  S.  130.  14  S.  Ct.  795,  38  L.  ed.  660; 
The  E.  A.  Packer,  140  U.  S.  360,  11  S.  Ct. 
794,  35  L.  ed.  453;  The  Steam  Propeller  Cor- 
sica f.  Schuyler,  9  Wall.  (U.  S.)  630,  19 
L.  ed.  804;  The  Mary  Buhne,  95  Ftd.  1002 
(duty  of  vessel  having  right  of  way)  ;  The 
Hercules,  61  Fed.  452;  The  Transfer  No.  4, 
44  Fed,  303 ;  The  Knight,  43  Fed.  895;  The 
Lagondn,  42  Fed.  304;  The  Emma  Kate  Rosa, 
41  Fed.  826;  The  Martello,  39  Fed.  505; 
ITie  America,  37  Fed.  813;  The  Baltimore, 
35  Fed.  613;  The  Newport,  5  Ben,  (U.  S.) 
231,  18  Fed.  Cas.  No,  10,186,  14  Inl.  Rev. 
Rec.  37;  The  Cumbria,  3  Ben.  (U.  S.)  334, 
6  Fed.  Cas.  No.  3,472;  The  Boston,  OIc.  Adm. 
407,  3  Fed.   Cas.  No.    1,672. 

Bee  10  Cent  Dig.  tit.  "  Collision,"  ||  36,  46. 

66.  Jntemational  Hules  (26  U.  S.  Stat,  at 
L.  p.  320,  c.  802,  [S  1],  art.  23;  U.  8.  Comp. 
SUt.  (IflOI),  p.  2870);  Inland  Rules  (30 
U.  S.  SUt.  at  L.  p.  96,  c.  4,  [I  1],  art,  23; 
U.  S.  Comp,  Stat.  (1901).  p.  2883).  And 
see  Wilder'a  Steamship  Co.  t>.  Low,  112  Fed. 
161,  60  C.  C.  A.  473.  The  corresponding 
rule,  article  18,  of  the  act  of  1886  reads 
as  follows:  "Every  steamship  on  approach- 
ing another  ship  so  as  to  involve  risk  of 
collision  shall  slacken  her  speed  or  stop  and 
reverse  if  necessary."   The  corresponding  rule 
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(U.  S.  Rev.  SUt.  (1878),  f  4233,  rule  21), 
being  the  same  as  article  16  of  the  act  of  IB64 
(13  U.  S.  SUt.  at  L.  p.  58)  reads  as  follows: 
"  Every  steamship  when  approaching  another 
ship,  so  as  to  involve  risk  of  collision,  shall 
slacken  her  speed,  or,  if  necessary,  stop  and 
reverse;  and  every  steamship  shall,  when  in 
a  ItM,  go  at  a  moderate  speed."  The  change 
in  the  position  of  the  words  "  it  necessary  " 
has  had  the  eHect  of  making  these  words  uso 
qualify  the  Urm  "  slacken  her  speed-" 

Heuiing  of  the  term  "  when  neceBuiy." — 
The  word  "  necessary "  as  used  here  means 
rather  "  prudent "  or  "  expedient."  Mars- 
den  Coll.  (3d  ed.)  436.  In  The  Steamship 
Lebanon  v.  The  Steamship  Ceto,  14  App,  Cas. 
670,  684,  6  Aspin.  479,  82  L.  T,  Rep.  N.  8.  1, 
the  expression  is  defined  as  meaning  when 
"  the  circumsUnces  are  such  as  to  convey  to 
the  mind  of  a  skilled  seaman  that  risk  of 
eollision  is  so  imminent  as  to  make  it  indis- 
pensable to  atop  and  reverse." 

The  following  are  instances  of  cases  in 
which  the  necessity  of  stopping  and  revertdng 
arises :  When  it  is  apparent  that  there  is 
another  vessel  approaching  in  a  fog  or  on  a 
dark  night,  but  there  is  doubt  as  to  her  poai' 
tion  and  course  (The  Wyanoke.  40  Fed.  702), 
where  a  vessel  suddenly  Snda  herself  in  dan- 
ger of  colliaion  in  a  crowded  thoroughfare 
(The  C.  H.  Scuff,  32  Fed.  237),  in  the  path 
of  a  heavily  laden  vessel  carried  along  by  the 
tide  (The  Intrepid,  48  Fed.  327),  or  where 
she  ia  approaching  a  point  around  which  an- 
other vessel  is  turning,  and  it  is  difficult  and 
dangerous  for  her  to  pa&s  (The  Caniateo,  47 
Fed.  908).  The  fact  that  a  vessel  has  the 
right  of  way  does  not  aupersede  the  obliga- 
tion to  stop  and  reverse  when  actual  risk  ol 
collision  ia  impending.  The  Steam  Ferrj- 
Boat  America  c.  Camden,  etc.,  R.  Transp.  Co., 
92  U.  8.  432.  23  L.  ed.  724;  Miner  v.  The 
Bark  Sunnyside,  01  U.  S.  208,  23  L.  ed.  302: 
The  Aurania,  29  Fed.  98;  The  Columbia,  23 
Blatchf.  (U.  a.)  268,  25  Fed.  844.  A 
steamer  has  been  held  solely  in  fault  for 
failure  to  comply  with  this  rule  notwith- 
sUnding  some  injudicious  manceuverinf  on 
the  part  of  the  sailing  vessel  with  \rtiich 
she  came  into  collision.  The  Ancon  c. 
Thompson,  8  Sawy.  (U.  S.)  334,  17  Fed.  742. 
The  deck  officer  is  bound  to  know  the  rate  at 
which  his  vessel  is  going  and  the  length  of 
time  necessary  to  reverse  engines  and  arrest 
speed,  and  if  he  allows  an  appreciable  time 
t<i  elapse  before  ringing  to  slow  engines  his 
vessel  will  be  held  reaponaible  for  the  delay. 
Presoott  V.  V.  S.,  19  Ct.  CI.  684,  On  the 
other  hand  a  short  time  must  be  allowed  for 
a  man  to  exercise  his  judgment;  but  if  the 
shortness  of  time  was  caused  by  want  of  a 
proper  lookout  it  ia  no  excuse  for  a  failure  to 
stop   and   reverse.       Maclaren   D.    Compagnie 
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(i)  Overtaking  Vestda.     Notwithstanding  anything  contained 
ever;  veBsel,  overtaking  any  otber,  mast  keep  out  of  the 

FnafBiiBe,  etc.,  9  App.  Cos.  040,  S  Aapin. 
£16.  C3  L.  J.  Adm.  43,  BO  L.  T.  Bep.  N.  S. 
172,  9  P.  D.  Bl,  32  Wklf.  Rep.  B80. 
It  appears  that  a  failure  to  complf  with 
this  article  will  not  be  a  fault  unlesH  the 
officer,  but  for  the  n^ligenee  of  himself  or 
the  lookout,  would  have  known  that  it  was 
sf^licable.  The  Stoomvaart  Uaatschappy 
XMlerUnd  r.  Peninsular,  etc.,  Steam  Nav. 
Co.,  5  App.  Caa.  876,  4  Aspin.  667,  62  L.  J. 
Adm.  1,  42  Jj.  T.  Rep.  N.  S.  810.  29  Wkly. 
Bep.  173.     The  words  "risk  of  collision" 


.„  these  rules 

way  of  the  overtaking 


porancoua  with  the  duty  of  changing  her 
coarse.  The  Free  State,  Brown  Adm.  251,  0 
¥ti.  Cas.  No.  6.090,  8  Am.  L.  T.  Rep.  401,  6 
Chic  Leg.  X.  373;  The  Sunnfside,  Brown 
Adm.  227,  23  Fed.  Cas.  No.  13,820,  16  Am. 
L.  T.  Rep.  277,  14  Int.  Rev.  Rec.  103,  3 
Chic.  Leg.  N.  330.  The  duty  to  slacken 
spnd  UBUKlly  does  not  arise  until  after  it 
appears  that  a  change  of  course  will  not  be 
EuSicieut  to  avoid  the  collision.  Where  one 
of  the  vessels  by  changing  her  course  deter- 
mines the  risk  this  article  does  not  uiplj. 
The  Screw  Steamship  Jesmond  t>.  The  Screw 
Sltamship  Earl  of  Elgin,  L.  R.  4  P.  C.  1,  1 
Aspin.  150,  25  L.  T.  Rep.  N.  S.  514,  S  Moore 
P.  a  N.  S.  179,  17  Eng.  Reprint  280.  In 
Ludwig  e.  The  Propeller  Free  State,  91  U.  S. 
200.  23  L.  ed.  299,  it  was  held  that  if  the 
sailing  vessel  had  kept  her  course  there  would 
have  been  no  danger  of  collision,  and  that 
fODi,eqiient]7  the  obligation  to  slow,  stop,  or 
reverse  did  not  arise.  In  deciding  upon 
whether  it  is  neoeseary  to  stop  and  reverse 
one  vessel  may  assume  that  the  other  will 
pursue  her  ordinary  and  customeTy  route  ac- 
coTding  to  the  special  circumstances  of  the 
csM.  The  Servia,  30  Fed.  502.  Unless  it 
lends  t«  avoid  the  danger  of  collision  it  is 
■  fault  to  comply  with  this  rule.  So  held  in 
a  case  in  which  it  was  as  dangerous  to  re- 
Tcrae  as  to  go  forward.  The  iTranconia,  3 
Aipm.  295,  35  L.  T.  Rep.  N.  8.  '721,  2  P.  D.  8, 
35  Wkly.  Rep.  197.  When  this  rule  once  be- 
rames  applicable  it  does  not  cease  to  be  so 
until  the  danger  is  past.  The  Wyanoke,  40 
Fed.  702  i  Dowell  r.  General  Steam  Nav.  Co., 
6  E.  t  B.  185,  I  Jut.  N.  S.  900,  26  L.  J. 
Q.  B.  59,  3  Wkly.  Rep.  492,  85  E.  C.  L.  185. 
It  the  master  of  a  vessel  has  reason  to  be- 
liere  there  is  another  approaching  and  there  is 
a  doubt  as  to  her  character  or  her  course  it  is 
his  duty  at  once  to  slacken  speed  (The  Steamer 
Lomsiana  v.  Fisher,  21  How.  (U.  S.)  1,  16 
L.  ed.  29;  The  niinoie,  6  Blatchf.  (U.  8.) 
25e.  12  Fed.  Cas.  No.  7,002,  2  Int.  Rev.  Rec. 
77;  The  Beryl,  5  Aspin.  321,  53  L.  J.  Adm. 
76,  61  L.  T.  Rep.  N.  S.  554,  0  P.  D.  137, 
33  Wkly.  Rep.  191;  The  Rona,  2  Aspin. 
1B2;  The  General  Lee,  19  L.  T.  Rep.  N.  S. 
730,  3  Mar.  L.  Caa.  204,  17  Wkly.  Rep.  Dig. 
19),  and  according  to  some  of  the  decisions 
to  *t<n)  and  reverse  before  altering  his  helm 
(The  Konaandie,  43  Fed.  161;  The  Wyaaolce, 


40  Fed.  702)  ;  and  a  steamer  is  justified  in 
reversing  under  such  cirouraBtances  even  if 
l^  going  on  she  might  have  avoided  the  col- 
lision (The  Fh(£nix,  GO  Fed.  330}.  In  The 
Love  Bird,  4  Aspin.  427,  44  L.  T.  Rep.  N.  S. 
050,  6  P.  D.  80,  a  steamship  going  at  the 
rat«  of  three  knots  in  a  thick  fog  heard  the 
blast  of  a  to^-bom  nearly  ahead  and  did  not 
stop  her  engines  until  the  other  vessel  was 
seen  about  a  len^h  off.  She  was  held  in 
fault  for  not  having  stopped  as  soon  as  the 
fog-horn  was  beard.  In  The  Rirby  Hall,  6 
Aspin.  90,  62  L.  J.  Adm.  31,  48  L.  T.  Rep. 
N.  S.  797,  8  P.  D.  71,  31  Wkly.  Rep.  668, 
this  vessel  proceeding  in  a  dense  fog  heard 
the  whistle  of  another  steamer  twice  on  the 
port  bow,  the  second  blast  being  nearer  than 
the  first.  The  engines  were  not  stopped  un- 
til the  whistle  was  heard  the  second  time 
and  the  masthead  light  of  the  other  vessel 
was  seen  nearly  right  ahead  distant  from  one 
to  two  ships'  lengths.  The  Kirby  Hall  was 
held  in  fault  for  not  having  stopped  when 
the  whistle  was  first  heard.  In  The  North 
Star,  43  Fed.  807,  in  which  two  steamers 
were  approaching  in  a  fog  at  sea  and  the  sig- 
nals indicated  that  they  were  drawing  to- 
gether, it  was  held  to  have  been  their  duty  to 
stop  until  their  position  was  understood.  In 
The  Illinois,  5  Blatchf.  (U.  S.)  25Q,  12  Fed. 
Cas.  No.  7,002,  2  Int.  Rev.  Rec.  77,  a  steamer 
having  lost  sight  of  the  lights  of  an  approach- 
ing sailing  vessel  it  was  held  she  should  have 
stopped  until  she  again  discovered  them.  In 
the  following  cases  the  vessels  were  held  at 
fault  for  not  reversing  as  well  as  stopping 
upon  hearing  the  approach  of  the  other; 
Morton  t.  Hutchinson,  L.  R.  4  P.  C.  523 
(where  this  steamer  when  she  first  heard  the 
other's  whistle  stopped  her  engines  and  did 
not  reverse  them  until  the  red  and  masthead 
lights  of  the  other  were  seen  about  a  ship's 
length  off  a  point  on  the  starboard  bow)  ; 
The  John  Melntyre,  5  Aspin.  278,  S3  L.  J, 
Adm.  115,  81  L.  T.  Bep.  N.  S.  185,  9  P.  D. 
135,  33  Wkly.  Rep.  190  (where  this  steamer 
hearing  a  whistle  on  her  port  bow  slackened 
speed  but  did  not  stop  and  reverse  until  she 
heard  the  whistle  a  second  time)  ;  The  Dor- 
dogne,  6  Aspin.  328,  64  L.  J.  Adm.  29,  51 
L.  I.  Hep.  N.  8.  650,  10  P.  D.  8,  33  Wkly. 
Rep.  360  (in  a  fog  so  dense  that  vessels  could 
not  be  seen  by  each  other  their  own  distance 
apart  in  the  ocean,  and  the  Dordogne  heard 
three  times  the  whistle  of  another  but  did 
not  stop  and  reverse  until  the  latter  came 
into  view)  ;  The  Wyanoke,  40  Fed.  702  (in  a 
dense  fog  at  night  in  the  open  sea  where  the 
steamer  going  seven  to  ten  knots  an  hour 
heard  voices  nearly  ahead)  ;  The  Britannic, 
39  Fed.  395  (in  a  fog  at  sea  in  which  this 
steamer  heard  the  fc^-signals  of  another  ves- 
sel near  and  almo«t  ahead  within  three  quar- 
ters of  a  mile  and  changed  her  course  wiUiout 
knowing  the  position  and  direction  of  the 
other)  ;  The  Normandie,  43  Fed.  161  (in  which 
this  steamer  heard  the  fog-horn  of  a  schooner 
[III.  A.  5.  t.  (IV).  (1)] 
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TOSBel.     Every  vessel  comiDg  up  with  another  vessel  from  &ny  direction   more 
than  two  points  abaft  her  beam,  that  is,  in  snch  a  position,  vith  reference  to  the 


ahead  and  near  in  a  dense  fog  off  Sandj 
Hook  and  slowed  Instead  of  reverHing).  The 
obligation  to  stop  and  rererse  ariBea  as  soon 
as  it  IB  apparent  that  the  alteration  of  her 
course  will  not  enable  her  to  clear  the  other 
vessel.  Scicluna  v.  SteTenson,  8  App.  Gaa. 
649,  6  Aapin.   114,  49  L.  T.  Rep.  N.  S.  210; 


8T6,  4  Aapin.  300,  43  I..  T.  Kep.  N. 
29  Wkly.  Rep.  173;  The  Beryl,  5  Aspin.  3Z!, 
63  L.  J.  Adm.  75,  51  L.  T.  Rep.  N.  S.  554, 
9  P.  D.  137,  33  Wkly.  Rep.  191.  IF  by  an 
alteration  in  the  course  of  either  or  both  of 
the  steamships  the  risk  is  determined  this 
article  does  not  require  either  of  them  to  stop 
and  reverse;  but  if  the  course  has  in  fact  been 
altered  but  the  risk  still  continues  the  engines 
must  then  be  stopped  and  reversed.  The 
Milwaukee,  Brown  Adm.  313,  17  Fed.  Cas. 
No.  9,826;  The  Screw  Steamship  Jesmond  c. 
The  Screw  Steamship  Earl  of  Elgin,  L  R.  4 
P.  C.  1,  1  Aspin.  150,  25  L.  T.  Rep.  N.  S. 
514,  8  Moore  P.  C.  N.  S.  179,  17  Eng.  Re- 
print 260.  If  the  omission  to  stop  and  re- 
verse might  by  possibility  have  contributed 
to  the  collision  the  ship  will  be  held  in  fault. 
The  Stoomvaart  Maatschappy  Nederland  v. 
Peninsular,  etc.,  Steam  Nav.  Co.,  7  App.  Ca«. 
795.  5  Aspin.  360,  587,  62  L.  J.  Adm.  1,  47 
L.  T.  Rep.  N.  S.  1B8.  If  owing  to  the  fault 
of  the  other  vessel  throng  insufficient  lights 
it  does  not  become  apparent  to  a  steamer  that 
there  is  imminent  risk  of  collision  the  duty 
to  stop  and  reverse  does  not  arise.  The 
Stoomvaart  Maatschappy  Nederland  c.  Penin- 
sular, etc.,  Steam  Nav.  Co.,  7  App.  Cas.  795, 
5  Aapin.  360,  567,  52  L.  J.  Adm.  1,  47  L.  T. 
Rep.  N.  S.  ISB;  Maisden  Coll.  (3d  ed.)  438. 
In  The  Stoomvaart  Maatschappy  Nederland 
v.  Peninsular,  etc..  Steam  Nav.  Co.,  7  App. 
Cas.  795,  5  Aspin.  360,  587,  62  L.  J.  Adm.  1,  47 
L.  T.  Rep.  N.  S.  19S,  these  two  vessels  were 
approaching  on  parallel  end  opposite  coursee, 
green  light  to  green  light.  The  V  ported 
■howins-  her  red  light  to  the  E.  The  K  star- 
boarded and  in  a  minute  and  a  half  after  that 
reversed  her  engines.  In  a  minute  and  a 
half  after  reversing  the  collision  occurred. 
It  was  held  that  the  K  should  have  stopped 
end  reversed  when  the  red  light  of  the  V 
came  into  view.  When  owing  to  a  mistake 
in  understanding  or  answering  signals  or  to 
the  unexpected  force  of  the  tide  or  narrowness 
o(  the  channel  it  su'^denly  becomes  evident 
that  the  courses  of  the  two  vessels  are  con- 
verging rapidly  so  that  risk  of  collision  is 
imminent  the  duty  of  both  of  them  to  imme- 
diately stop  and  reverse  arises.  The  La 
Champagne,  .47  Fed.  122;  The  Aurania,  29 
Fed.  98.  In  The  Reading,  38  Fed.  289,  a 
steamer  finding  herself  at  night  suddenly 
crossing  the  course  of  a  schooner  sailing  on 
the  port  tack  and  about  four  lengths  away 
attempted  to  avoid  her  by  merely  porting 
hard.  She  was  held  in  fault  for  not  also  re- 
.  versing.  In  The  Breakwater,  39  Fed.  511, 
[III.  A.  6,  f.  (IV).  (i)] 


this  steamer  having  a  ferry-boat  on  ber  atAT- 
board  side  which  she  was  bound  to  keep  oat 
of  the  way  of,  and  knowing  by  th«  exebaage 
of  signals  that  the  ferry-boat  was  eitMaing 
her  bows,  was  held  in  fault  for  her  delay  in 
reversing  engines.  In  Shaw  v.  The  Reading, 
38  Fed.  269,  it  waa  held  that  a  steamer  see- 
ing that  a  tugboat  approaching  was  turning 
in  the  same  direction  and  that  she  was  turn- 
ing without  answering  her  signals,  should 
have  immediately  ceversed  engines.  In  The 
Orange,  46  Fed.  411,  it  was  held  that  a  tug- 
boat, having  the  right  of  way  and  attempt- 
ing to  cross  the  bows  of  a  ferry-boat  but 
with  notice  from  the  fact  that  her  signals 
were  not  answered,  that  they  had  not  been 
heard,  should  have  stopped  at  once.  It  waa 
held  in  The  Benares,  5  Aspin.  171,  63  L.  J. 
Adm.  2,  49  L.  T.  Rep.  N.  S.  702,  9  P.  D.  16, 
32  Wkly.  Rep.  288,  that  where  the  one  chsotce 
of  escaping  collision  is  by  keeping  on  at  full 
speed  it  is  the  vessel's  duty  to  do  so  under 
former  article  23,  and  that  this  article  18 
does  not  apply.  Compare  The  State  of  Cali- 
fornia, 43  Fed.  172,  7  U.  S.  App.  20,  1  C.  C.  A- 
224,  in  which  a  steamer  sighting  a  sailing 
vessel  two  points  off  her  starboard  bow  close- 
hauled  on  the  starboard  tack,  and  suj^iaaing 
that  they  were  sailing  on  parallel  courses  (MD- 
tinued  her  course  and  speed;  when  they  ivere 
within  three  hundred  yards  of  each  other  the 
schooner  luffed  into  the  wind,  but  the  steamer 
kept  on  at  full  speed  trying  to  cross  the 
schooner's  hows.  The  steamer  was  held  in 
fault  for  not  stopping  and  reversing.  A 
steamship  which  is  being  overtaken  by  an- 
other is  not  approaching  the  overtaking  ship 
within  the  moaning  of  this  article  and  she 
should  therefore  keep  her  course  and  speed. 
The  John  King,  4»  Fed.  469,  1  U.  S.  App.  64, 
1  C.  C.  A.  319;  The  Franconia,  3  Aspin.  295. 
35  L.  T.  Rep.  N.  S.  721,  2  P.  D,  8,  25  WVly. 
Rep.  197;  Marsden  Coll.  (3d  ed.)  641.  The 
duty  of  slacicening  or  stopping  and  rererv- 
ing,  as  the  circumstances  may  require,  arises 
also  in  cases  in  which  there  is  difficulty  or 
danger  in  passing  other  ships;  especially  when 
entering  a  harbor  or  on  sudden^  sighting  k 
vessel  at  anchor  nearly  ahead,  and  also  when 
approaching  a  crowded  thoroughfare.  Liver- 
pool, etc..  Steamship  Co.  t-.  Simmons,  9  Wall. 
(U.  S.)  634,  10  L.  ed.  751;  The  Steam  Pro- 
peller Ckiraica  c.  Schuyler,  9  Wall.  (U.  S.) 
630,  19  L.  ed.  804.  In  Hall  v.  The  Buffalo^ 
Newb.  Adm.  115,  11  Fed.  Cas.  No.  5,027.  a. 
steam-propeller  descending  e  river  on  a  dark 
night  at  eight  miles  an  hour  discerned  below 
her  the  lights  of  a  number  of  vessels-  She 
was  held  in  fault  for  not  slackening  speed 
until  she  had  passed  them.  In  The  Steam- 
boat New  York  v.  Rae,  18  How.  (U.  S.)  223. 
16  L.  ed.  369,  the  same  obligation,  it  was 
held,  arose  where  a  steamer  towing  heavily 
laden  barges,  with  wind  and  tide  in  her  favor, 
was  coming  down  a  river  encumbered  with 
other  vessels.  See  also  The  Santiago  de  Cuba 
f.   The   Scots   Greys,    19   Fed.   213,   and  alao- 
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TOBsel  which  ehe  ie  overtaking  that  at  nisht  ehe  wonld  be  nnable  to  Bee  either  of 
that  pessel's  Bide-liglits,  miiat  be  deemed  to  be  an  overtaking  vessel ;  and  no  sub- 
Eeqnent  alteration  of  tlie  bearing  between  the  two  vessels  can  make  the  overtak- 
ing vessel  a  crossing  vessel  within  the  meaning  of  these  rules,  or  reUeve  her  of 
the  duty  of  keeping  clear  of  the  overtaken  vessel  until  she  is  finally  past  and 
dear.  As  by  day  tlie  overtaking  vessel  cannot  always  know  with  certainty 
wliether  she  is  forward  of  or  abaft  this  direction  from  the  other  vessel  she  slionla, 
if  ill  doabt,  assume  that  ehe  is  an  overtaking  vessel  and  keep  out  of  the  way.*" 


Badcox  r.  The  Steamboat  STracuse.  0  Wall. 
(U.  S.)  672,  19  h.  ed.  7S3,  in  tvhioh  a  steamer 
WHa  approaching  a  number  of  smaller  Bteumers 
McbarrasBed  by  towa  at  the  rate  of  seventeen 
milea  an  hour.  When  approaching  nay  diffi- 
(ult  plape  of  navigation  the  dutj  of  slacken- 
ing apeM  under  this  rule  arises.  Sf>  held  in 
The  Osceola,  50  Fed.  320.  in  which  a  tow- 
boat  going  against  the  tide  and  approaching 
■  point  where  it  would  he  difllcuit  for  her  to 
pa&D  another  towboat  coming  down,  it  was 
held,  should  atop  in  safe  water  and  let  the 
other  pass.  The  meaning  of  this  article  has 
been  extended  to  include  cases  of  damage  to 
other  vessels  in  which  there  was  no'  actual 
collision  if  the  damage  has  been  caused  hj 
undue  speed,  as  in  The  Morrisania,  13  Blatchf. 
(U.  3.)  512,  17  Fad.  Caa.  No.  8.838,  in  which 
a  sleamer  piaased  so  near  a  pier  uid  went  so 
■wifti;  that  the  swell  caused  bj  her  speed 
threw  one  vessel  against  the  other  and  dam-- 
iged  the  former.  See  also  The  Massachusetts, 
10  BfM.  (U.  S.)  177,  16  Fed.  Caa.  No.  8,258, 
and  also  where  the  damage  to  a  vessel  moored 
in  a  slip  waa  caused  by  the  excessive  speed 
of  a  steamer  with  a  tow  proceeding  out  of 
the  slip.  The  Electra,  7  Ben.  (U.  S.)  344,  8 
?ed.  Caa.  No.  4,33B.  As  to  the  effect  of  rc- 
Teising  the  screw  upon  a  ship  having  head- 
nay  through  the  water  see  Marsden  Coll.  (3d 
ed.)  453. 

FoT  other  caaea  nndei  this  article  see  The 
Albert  Dumoia,  177  U.  S.  240,  20  S.  Ct.  595, 
44  L.  ed.  761  [.affirming  87  Fed.  9481  :  The 
Vietoiy,  168  U.  S.  410,  18  8.  Ct.  149,  42  L.  ed. 
SIB;  The  Gamma,  !03  Fed.  703:  The  Repub- 
lie,  102  Fed.  997;  The  Hustler.  100  Fed.  134; 
Ifce  Or^on,  92  Fed.  1021,  35  C.  C.  A.  167 
[tffinning  89  Fed.  324) ;  In  re  Central  R.  Co., 
92  Fed.  1010;  The  Mary  Powell,  92  Fed.  408, 
S4  C.  C.  A.  421 ;  The  George  L.  Qarlick,  91 
Fed.  920;  The  Livingstone,  87  Fed.  760;  The 
Uanrick,  84  Fed.  906,  5S  U.  S.  App.  343.  28 
C.  C.  A,  562;  The  Nymphaea,  84  Fed,  711; 
The  Saginaw,  84  Fed,  706;  The  Newport 
News,  63  Fed.  522;  The  City  of  Chester,  78 
Fed.  188,  42  U.  S.  App.  366,  24  C.  C.  A.  51 ; 
The  Sarab^a,  77  Fed.  824;  The  Imperator, 
78  Fed.  879;  The  Energia.  66  Fed.  604,  35 
U,  S.  App.  6,  13  C,  C.  A.  653  laffirming  56 
Fed.  124];  The  Havana,  54  Fed.  411;  The 
Jesse  W.  Knight  c.  The  Wm.  R.  McCabe,  45 
Fed,  590;  The  Reading,  43  Fed.  815  [a^^rm- 
ing  43  Fed.  398] ;  Hoben  v.  The  Westover,  8 
Hughes  (U.  8.)   133,  2  Fed,  91. 

See  10  Cent  Dig.  tit.  "Collision,"  H  36, 
38,  46.  47. 

66.  International  Rules  (26  U,  S.  SUt.  at 
L.  p.  320,  c.  802,  |g  1],  art.  24;  U.  S,  Comp, 
8Ut.    11901),  p.   2B70);    Inland   Rules    (30 


U.  S.  Comp.  Stat.  (1901),  p.  2883).  The  cor- 
responding rule,  article  20  of  the  act  of  1885, 
is  as  follows:  "Notwithstanding  anything 
contained  in  any  preceding  article,  every  ship, 
whether  a  sailing'ship  or  a  steamship,  over- 
taking any  other  shall  keep  out  of  the  way  of 
the  overtaken  ship."  The  corresponding  rule, 
article  17  of  the  act  of  1864,  is  as  follows: 
"  Every  vessel  overtaking  any  other  vessel 
shall  keep  out  of  the  way  of  the  said  last- 
mentioned  vessel." 

Season  foi  rule  —  What  is  an  "  oveitakiiie 
ntaeV —  The  rule  that  a  vessel  coming  up 
astern  of  another  from  a  direction  more  than 
two  points  abaft  of  her  beam  is  an  overtak- 
ing vessel  was  first  suggested  hy  Brett,  h.  J., 
in  The  Franoonia,  3  Aspin.  295,  35  L.  T. 
Rep.  N.  S.  721,  2  P.  D.  8,  25  Wkly.  Rep.  197. 
on  the  ground  that  if  it  were  night  the  side- 
lights of  the  ship  ahead  would  not  be  visible 
to  a  vessel  approaching  from  such  a  direction. 
This  was  held  to  be  the  rule  in  The  State  of 
Alabama,  17  Fed.  847.  In  The  Aurania,  29 
Fed.  98,  it  was  pointed  out  that  the  rule  ap. 
plicable  must  depend  upon  the  actual  situa- 
tion at  the  time  wlien  the  necessity  for  pre- 
caution begins,  so  that  the  mere  fact  that  the 
faster  vessel  has  a  larger  distance  to  travel 
to  reach  the  point  where  their  courses  inter- 
sect is  immaterial.  In  The  Steamer  Cayuga 
V.  Hoboken  Land,  etc.,  Co.,  14  Wall.  (U.  S.) 
270,  20  I^  ed.  828,  one  vessel  was  steering 
S.S,W.  and  the  other  S.  by  E.,  their  coursea 
converging  at  an  angle  of  about  three  points, 
and  it  waa  held  that  the  former  was  not  an 
overtaking  vessel,  on  the  ground  that  at  tho 
actual  time  when  the  necessity  for  precaution 
arose  the  two  vessels  were  nearly  abreast. 
Among  the  previous  cases  defining  the  mean- 
ing of  an  overtaking  vessel  are:  The  Seaton, 
5  Aspin,  191,  53  L,  J.  Adra.  15,  49  L.  I.  Rep, 
N.  S.  747,  0  P.  D.  I,  32  Wkjy.  Rep.  600  (in 
which  this  vessel  and  the  P  were  proceeding 
on  parallel  courses  S,W.  by  W.  The  P  being 
abaft  the  starboard  beam  altered  her  course 
to  B.  1^  W.,  and  it  was  held  that  she  was  an 
overtaking  vessel)  ;  The  Breadalbane,  4  As- 
pin. 605.  46  L.  T.  Rep.  N.  S.  204,  7  P.  D.  186 
(a  ship  on  a  course  differing  from  that  of  the 
other  one  and  one-half  points  B.  by  N.  and 
N.E.  by  E.  <^  E.  waa  held  to  be  overtaking)  ; 
The  Franconia,  3  Aspin.  295,  35  L.  T.  Rep. 
N.  S.  721,  2  P.  D,  8,  25  Wkly.  Rep.  197  (this 
vessel  was  held  to  be  an  overtaking  vessel 
when  rhe  was  about  two  points  on  the  port 
quarter  of  the  S  and  was  never  in  such  a  po- 
sition that  he  could  have  seen  the  side-lights 
of  the  S  liad  it  been  night)  ;  The  Chanonry,  1 
Aapin.  568,  42  L.  J.  Adm.  58.  28  L.  T.  Rep. 
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(j)  NarTO:o  diannda.    By  article  25  of  both  the  latemational  and  the 


N.  S.  284  (a  vesael  heading  W.  by  N.  was 
held  to  be  overtaking  one  heading  W.N.W.)- 
Sailing  vessels  have  been  held  in  fault  far  not 
keeping  out  of  the  way  of  a  steamer  which 
they  were  overtaking;  aa  for  example  Tlie 
Iris,  1  Lowell  (U.  S.)  620,  13  Fed,  Cos.  No. 
7,062.  In  The  D.  M.  Anthony,  10  Fed,  760,  & 
tug  with  cannl-boatB  on  both  aides  going  about 
two  knots  was  steering  N.E.  and  a  schooner 
close-hauled  on  a  course  N.  by  G.  Vt  E,  com- 
ing up  astern  at  seven  knots  tried  at  first  to 
go  to  windward,  but  being  unable  to  do  bo 
ported  her  helm  to  go  to  leeward  and  came 
~  into  collision  with  the  tow  right  between  the 
stems  of  the  two  starboard  boats.  The 
schooner  was  held  in  fault.  In  TIte  Helen 
Hosbrouck,  29  Fed.  463,  the  courses  of  a  tug 
and  schooner  were  both  directly  up  the  river 
and  the  schooner  woa  held  to  be  overtak- 
ing and  in  fault  for  not  keeping  out  of  the 

The  effect  of  the  clause  "  NotwithBtandinE 
anything  contained  in  any  preceding  article" 
is  to  make  the  overtaking  and  not  the  cross- 
ing rule  prevail  where  there  is  any  doubt. 
The  Seaton,  6  Aapin.  101,  53  L.  J.  Adm.  15,  49 
L.  T.  Rep.  N.  S.  747,  Q  P.  D.  1,  32  Wkly.  Rep. 
600.  See  also  Robinson  v.  Detroit,  etc..  Steam 
Nav.  Co.,  73  Fed.  983,  43  U.  S.  App,  196,  20 
C.  C.  A.  86;  The  Narragansett,  10  Blatchf. 
(U.  S.)  475,  17  Fed.  Cas.  No.  10,018  laffirm- 
ing  5  Ben.  (U.  S.)  255,  17  Fed,  Cas.  No, 
10,016], 

See   10  Cent  Dig.  tit.   "  Collision,"   %   50 

Doty  of  the  overtaking  Teasel. —  The  over- 
taking vessel  may  go  ahead  or  astern  or  on 
either  side  of  the  other,  aa  she  thinks  best. 
She  is  bound  to  select  her  time  and  place  so 
as  to  pass  in  safety.  The  Ooeanus,  12  Biatchf. 
(U.  S.)  430,  18  Fed.  Cas.  No.  10,415;  The 
Nor,  2  Aspin.  264,  30  L.  T.  Rep.  N.  S.  570,  22 
Wkly,  Rep.  Dig.  226,  In  the  coaa  of  two  aail- 
ing  vessels  the  hindmDat  vesael  must  look  out 
and  allow  for  the  other's  coming  about.  The 
Nellie  D.,  5  Blatchf.  (U.  S.)  245,  17  Fed. 
Cas.  No.  10,097,  2  Int.  Rev.  Rec.  62.  When 
they  are  on  the  same  tack  it  is  the  duty  of 
the  overtaking  vessel  to  keep  off  and  pass  to 
leeward;  and  it  is  the  duty  of  the  following 
ship,  when  the  leading  ship  comes  about,  to 
do  so  also,  if  by  keeping  her  course  there 
would  be  risk  of  collision.  French  v.  The 
Schooner  Victoria,  10  Fhila.  (Pa.)  2S2,  31 
Leg.  Int  (Pa.)  293;  The  Peter  Ritter,  14  Fed. 
173 ;  The  Priscilla,  L.  R.  3  A.  A  £.  125.  1  As- 


Ben.  (U.  S.)  254,  6  Fed.  Cas.  No.  3,035,  it  was 
held  that  a  steamer  attempting  to  pass  within 
fifteen  feet  of  a  sailing  vessel  took  the  risk 
of  the  latter's  helmsman  losing  his  presence 
of  mind.  In  the  case  of  The  Osceola,  30  Fed. 
383,  it  was  held  that  a  steamer  having  tailed 
to  signal  her  intention  to  pass  could  not  al- 
lege as  a  defense  that  the  sailing  vessel 
sheered.  If  the  vessel  he  is  approE^ing  is 
in  etavH  the  master  of  the  overtaking  vesael 
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her  coming  completely  about,  getting  nndtr 
headway  and  avoiding  him.  The  Oileraaa, 
etc.,  Brown  Adm.  466,  6  Fed.  Cos.  No.  B,9gl. 
The  rule  requiring  the  overtaking  ship  to  keep 
out  of  the  way  does  not  cease  when  the  over- 
taking ship  gets  her  nose  in  front  of  the 
other,  but  continues  in  operation  until  all 
danger  of  collision  is  post.  The  Narraganutt, 
10  Blatchf.  (U.  S.)  475,  17  Fed.  Cas.  No. 
10,018.  It  is  a  fault  for  a  steamer  te  attempt 
to  pass  in  a.  narrow  channel,  if  by  waiting  she 
could  have  passed  in  a  wider  place.  The  Ci^ 
of  Paris,  1  Ben.  {U.  S.)  174,  5  Fed.  Cas.  No. 
2,765  [alfiTmed  in  9  WalL  (U.  S.)  634,  19 
L.  ed.  751].  See  3  N,  Y,  Rev,  Stat  (7th  ed.) 
p.  1993,  %  T,  forbidding  a  ateamboat  going  ia 
the  same  direction  with  another  ahead  of  it 
to  pass  the  other  boat  within  the  distance  of 
twenty  yards,  and  forbidding  the  steamboti 
ahead  to  so  navigate  as  to  bring  it  within 
twenty  yards  of  the  steamboat  following  it. 
In  The  Saratoga,  1  Fed,  730,  it  was  held  that 
if  a  steamboat  cannot  safely  pass  on  either 
side  of  a  tow  traveling  in  the  same  direction 
it  is  her  duty  to  wait  until  they  have  reached 
a  point  where  she  can  pass  in  safety,  and  that 
the  fact  that  the  tow  was  on  the  wrong  side 
of  the  channel  was  not  a  justification  for 
feuch  a  dangerous  attempt.  A  steamer  paw- 
ing a  tug  and  tow  is  liable  for  collision  be- 
tween the  boats  in  tow  caused  by  her  SHtll, 
and  she  is  bound  to  know  the  depth  of  the 
water  and  whether  her  swell  will  endanger 
the  other  boats.  The  C.  H.  Northam,  7  Ben. 
(U.  S.)  240,  5  Fed.  Caa.  No,  2,689.  The  Alli- 
ance Ins.  Co.  V.  The  Brig  Morning  Light,  t 
Wall.  (U.  S.)  550,  17  L.  ed.  862,  is  an  instance 
of  an  overtaking  vessel  being  excused  for  her 
failure  to  keep  out  of  the  way  of  the  other  one 
because  of  her  inability  to  see  the  vessel  ahesd 
through  the  darkness  of  the  night.  In  The 
Stephen  Bennett,  42  Fed.  336,  a  schooner 
overtaking  another  schooner  was  held  in  fault 
where  she  misatayed  and  ran  into  the  other 
schooner  for  tacking  so  close,  knowing  thlt 
she  was  liable  to  misstay.  In  The  Cephalonii. 
32  Fed.  112,  tbia  steamer  blew  two  whistleji 
in  time  to  enable  a  tug  which  she  was  over' 
taking  to  give  way,  and  it  appearing  that  the 
tug  neither  heard  nor  answered  this  signal  the 
steamer  was  held  in  fault.  In  The  Hackeu' 
sack,  32  Fed.  600,  this  vessel  going  with  the 
flood-tide  in  the  Kast  river  and  following  an- 
other vessel  was  held  at  fault  for  approach- 
ing so  near  the  vessel  ahead  as  to  be  unable 
to  avoid  her  when  the  leading  vessel  stopped 
to  allow  another  to  ^ss.  For  other  cases  on- 
der  this  article  see  Palmer  t>.  New  York,  etc, 
Transp.  Co.,  8  N.  Y.  App.  Div.  616.  40  N,  Y. 
Suppl.  341;  Aldridge  c.  Clausen,  42  Hun 
{N.  V.J  473;  Kennedy  c.  American  Steam- 
boat Co.,  12  R.  I.  23 ;  British  Bark  latona  V. 
McAllep,  3  Wash.  Terr.  332,  19  Pac.  131; 
The  Steamship  Abbotsford  c.  Johnson,  93 
U.  B.  440,  26  L.  ed.  168;  Thorp  e.  Hammond, 
18  Wall.  (U.  S.;  408.  20  L.  ed.  419;  The 
Steamer  Spray  v.  Erlandson,  12  Wall.  (U.  B.) 
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Inland  Rnles,  it  is  provided  tliat  "  In  narrow  channels  every  Bteam-veesel  shall, 

she  started  her  engine  again  while  tliey  were 
paseing  and  thereby  ran  against  the  tow  forc- 
ing her  agaiiut  a  dock.    In  The  Fred  Jansen, 

44  Fed.  773,  a  schooner  being  overtaken  l^  a 
tug  while  going  through  the  East  river  passed 
out  of  slack  water  into  the  flood-tide  and  the 
wind  failing  vas  swung  around  bj  the  tide 
four  to  six  points.  It  was  held  Uiat  under 
the  circumstances  the  pilot  of  the  tug  could 
not  eipect  so  large  a  sheer  and  the  libel 
against  her  was  dismissed.  In  The  Switzer- 
land, 3S  Fed.  SS3,  a  steamer  going  down  New 
York  bay  was  held  In  fault  for  swinging  to 
port  through  the  carelessness  of  her  wheels- 
man as  another  steamer  wa«  passing.  In  Tlie 
CapUin  Miller,  33  Fed.  S85,  the  rear  boat 
si^nialcd  &  desire  to  pass  to  starboard  and  the 
other  boat  signaled  a  desire  to  continue  her 
course.  As  neither  fully  complied  with  tho 
meaning  of  its  signal  both  were  held  in  fault. 
In  The  Garden  City,  38  Fed.  BflO,  a  ferry-boat 
overtaking  a  tug  going  up  the  East  river 
crowded  her  in  near  the  piers  at  a  place 
where  the  tug  a«  she  came  up  from  tbe  alack 
water  suddenly  met  the  cross  currents  of  the 
ebb-tide  which  caused  her  bow  to  swing  to 
starboard.  The  ferry-boat  was  held  in  fault 
for  crowding  the  tug  toward  the  shore,  for 
forcing  her  into  a  situation  of  danger,  for  fail- 
ure to  keep  out  of  the  way  under  this  rule, 
for  breach  of  the  New  York  statute  as  to 
passing  within  twenty  feet,  and  for  breach  of 
the  New  York  statute  as  to  keeping  in  mid- 
river.  Notwithstanding  all  these  faults  on 
the  part  of  the  ferry-boat  the  damages  were 
divided  because  the  tug  did  not  stop  in  slack 
water  for  the  ferry-boat  to  pass  and  did  not 
put  her  helm  auSlciently  to  starboard  to  over- 
come the  effect  of  the  cross  currents.  For 
other  cases  upon  the  duty  of  an  overtaken 
vessel  see  Golding  p.  Tbe  Steamship  Illinois, 
103  U.  S.  298,  26  L.  ed.  502;  The  Aureole,  113 
Fed.  224,  51  C.  C.  A.  181;  The  Mesaba,  111 
Fed.  215;  Long  Island  R.  Co.  e.  Killien,  87 
Fed.  365,  14  C.  C.  A.  418  [reuersinj  63  Fed. 
172];  The  Whiteash,  64  Fed.  893;  The  Con- 
tinental, 60  Fed.  142;  The  General  William 
McCandlesa,  8  Ben.  (U.  S.)  223,  10  Fed.  Cas, 
No.  5,321;  The  Hortensia,  2  Hask.  (U.  S.) 
1*1,  12  Fed.  Caa.  No.  8,706;  The  St.  Paul,  21 
Fed.  Cas.  No.  12,243,  10  Chic.  Leg.  N.  252,  3 
Cine.  L.  Bui.  321. 

See  10  Cent.  Dig.  tit.  "Collision,"  \  82. 

Maritime  law  in  caw  of  one  vessel  over- 
taking another.— The  rule  that  an  overtak- 
ing ship  must  keep  out  of  the  way  of  the  ship 
she  is  overtaking  was  a  rule  of  the  maritime 
law  and  was  merely  formulated  by  the  regu- 
lations. It  was  also  the  rule  that  an  over- 
taken vessel  must  keep  her  course.  Whit- 
ridge  c.  Dili,  23  How.  (U.  S.)  448,  16  I.,  ed. 
581 ;  Ward  c.  The  Dousman,  6  McLean  (U.  S. ) 
231,  Newb.  Adm.  236,  20  Fed.  Cas.  No.  17,153; 
The  Clement,  I  Sprague  (U.  S.)  297,  5  Fed. 
Cas.  No.  2,880,  31  Hunt.  Mer.  Mag.  7ia,  17 
Law  Rep.  444  [o/prmed  in  2  Curt.  <U.  S.) 
363,  5  Fed.  Caa,  No.  2.879] ;  The  Oovemor, 
Abb.  Adm.  108,  10  Fed.  Cas.  No.  6,645;  The 
Rhode  Island,  01c.  Adm.  505,  20  Fed.  Cas.  No.' 


see,  20  L.  ed.  280;  The  Mesaba,  111  Fed.  216; 
Tbe  Doria,  108  Fed.  552;  The  North  Star,  108 
F«l.  436;  Jn  rs  Rogers,  93  Fed.  254;  The 
Ohio,  Bl  Fed.  547,  33  C.  C.  A.  667 ;  The  City 
of  SI.  Auguatine,  68  Fed.  393,  35  IT.  S.  App. 
327,  15  C.  C.  A.  488  \.affvrm\ng  62  Fed.  237] ; 
Uelwrw^  r.  Ia  Compagnie  Generale  Trans- 
itlaatique,  60  Fed.  4G1  {rener^ng  3S  Fed. 
853];  Mitliken  c.  The  Vandal,  69  Fed.  796; 
Tlie  Stephen  Bennett,  54  Fed.  207,  14  U.  S. 
App.  27,  4  C.  C.  A.  289  [aj^rmtn;  42  Fed. 
336];  The  Chatham,  52  Fed.  30S,  8  U.  S. 
App.  104,  3  C.  C.  A.  161 ;  The  Santee,  48  Fed. 
126;  The  City  of  Brockton,  42  Fed.  B28;  Tbe 
Sylvan  Grove,  29  Fed.  336;  The  Anrania,  29 
Fed.  98;  The  Bay  Queen,  27  Fed.  813;  The 
Bermuda,  17  Fed.  307;  The  Ivanhoe,  7  Ben. 
(U.  S.)  213,  13  Fed.  Cas.  No.  7,113 ;  The  Elm 
City,  6  Ben.  (U.  S.)  68,  8  Fed.  Cas.  No. 
4,414:  The  Newport,  6  Ben.  (U.  S.)  231,  18 
Fed.  Cas.  No.  10,186,  14  Int.  Rev.  Rec.  37; 
The  Haugesund  c.  The  Bowdoin,  11  Fed.  Caa. 
N'o.  6,220,  25  Int.  Rev.  Rec.  386,  36  Lee.  Int. 
IF*.)  462;  Brunagaard  v.  The  America,  4 
Fed.  Cas.  No,  2,066,  1  Wkly.  Notes  Cas.  (Pa.) 
172. 
See   10  Cent.    Dig.   tit.   "Collision."   |   67 

Duty  of  the  overtalcen  -nsseL —  It  is  the 
duty  of  the  overtaken  vessel  under  article  2' 
(tupru.  III,  A,  6,  f,  (IV),  (P))  to  keep  her 
rourse.  It  seems,  however,  that  a  slight  al- 
icration  of  her  course  to  give  the  other  more 
room  would  be  no  departure  from  the  rules. 
In  Tbe  Commodore  Jones,  25  Fed.  606,  it  was 
held  that  the  presence  of  a  tug  and  tow  pre- 
venting an  overtaking  sloop  from  keeping  o(T 
made  it  incumbent  upon  a  Bailing  lighter 
king  overtaken  to  go  about  at  the  same  time 
that  the  sloop  went  about.  In  The  Dentz,  29 
Fed.  625,  in  which  this  tugboat  with  a  tow 
in  Hell  Gate  replied  two  whistles  to  a  signal 
of  two  whistles  from  the  steamer  Plymouth 
Rock  which  was  overtaking  and  desired  to 
psss  her,  it  was  held  that  the  meaning  of 
sach  an  agreement  was  that  tbe  Dentz  should 
ke«)  her  course  so  far  as  she  could  constat- 
ently  with  the  knowledge  that  the  steamer  in- 
tended to  pass  her  on  the  port  side,  but  she 
did  not  thereby  agree  to  keep  on  tbe  starboard 
ude  of  the  mid-channel  if  there  was  room  on 
the  [tort  side  for  the  steamer  to  paaa.  In  the 
dtitrict  court  the  Dents  was  held  alao  in  fault 
because  after  assenting  to  her  passing  she 
did  not  aid  her  as  she  might  have  done.  In 
the  circuit  court  it  was  considered  that  the 
Plymouth  Rock  did  have  sufficient  room  and 
■lie  was  therefore  held  solely  liable.  In  The 
C.  H,  Northam,  37  Fed.  238,  it  was  held  that 
t  signal  of  two  whistles  having  been  given  in 
reply  to  two  whistles  under  similar  circum- 
■tancGS  it  became  the  duty  of  the  overtaken 
vessel  to  pott  her  wheel  if  there  was  not  auf- 
fldent  room  already  for  the  other  steamer  to 
pass  lately  te  port,  provided  the  former  could 
wrt  nilhout  any  danger  to  herself.  In  The 
HiBdiief.  32  Fed.  304,  a  tug  being  overtaKen 
in  a  narrow  channel  was  held  in  fault  where, 
having  slowed  to  let  a  tug  and  her  tow  pass. 
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when  it  is  safe  and  practicable,  keep  to  that  Bide  of  the  fair-way  c 
which  lies  on  the  Btarboard  side  of  audi  vessel."  " 


11,745,  6  N.  Y.  Leg.  Obs.  12  [affarirusd  in  1 
BUtchf.  (U.  S.)  363,  20  Fed.  Cm.  No.  11,7«, 
7  N.  Y.  Leg.  ObB.  38];  Mftrsden  Coll.  (3d 
ed.)  460;  1  Parsona  Shipp.  ft  Adm.  668.  In 
Alliance  Ins.  Co.  v.  The  Brig  Morning  Light, 
2  Wall.  (U.  S.)  550.  17  L.  ed.  882,  it  was 
held  thnt  the  vessel  astern  was  not  in  fault, 
if  the  night  was  so  dark  that  the  vessel  ahead 
could  not  be  Been.  The  vessel  attempting  to 
pass  the  one  ahead  was  held  liable  for  a  col- 
lision, even  though  it  was  caused  by  an  un- 
foreseen eniergencj,  such  as  the  vessel  she 
was  passing  bcin|>  caught  in  a  sudden  squall. 
So  held  in  The  Globe,  6  Notes  Cas.  iBng.) 
275. 

57.  International  Rules  (28  U,  S.  SUt. 
at  L.  p.  320,  c.  802,  [%  1],  art.  25;  U.  S.  Comp. 
Stat.  (1901).  p.  2870);  Inland  Rules  (30 
U.  S.  Stat,  at  L  p.  1)6,  e.  4,  [8  1],  art  25; 
U.  S.  Comp.  Stat  (lUOl),  p.  2883).  And  see 
The  Victory,  168  U.  S.  410,  18  S.  Ct.  140,  42 
L.  ed.  519;  Snow  v.  Hill.  20  How.  (U.  S.) 
643,  IS  L.  ed.  1017;  Goalee  v.  Shute,  18  How. 
(U.  S.)  463,  15  L.  ed.  462;  The  John  H. 
Starin.  113  Fed.  419;  The  Devonian,  110  Fed. 
688;  The  Acilia,  108  Fed.  975;  The  William 

E.  Ferguson,  108  Fed.  973;  The  Cariabrook, 
107  Fed.  999;  The  Newport  News,  lOSFed. 
389,  44  C.  C.  A.  641;  The  City  of  AugusU, 
102  Fed.  901 ;  The  Yarmouth,  100  Fed.  667 ; 
The  Centurion.  100  Fed.  663,  40  C.  C.  A.  634; 
The  L.  C.  Waldo.  100  Fed.  502,  40  C.  G.  A. 
617;  The  Transfer  No.  9,  100  Fed.  136;  The 

F.  W.  Devoe.  04  Fed.  1019;  The  Columbia,  92 
Fed.  936;  The  Wm.  J.  Lipsett,  S2  Fed.  622,  63 
U.  S.  App.  293.  34  C.  C.  A.  513;  The  Spiegel, 
84  Fed.  1002;  The  George  S.  Shultz,  84  Fed. 
508,  55  U.  S.  App.  274,  28  C.  C.  A.  476;  The 
New  York,  82  Fed.  810,  65  U.  S.  App.  248,  27 
C.  C.  A.  154 ;  The  Transfer  No.  8,  82  Fed.  478 
[reversed  in  98  Fed.  253,  37  C.  C.  A.  462] ; 
The  Albany,  81  Fed.  006,  51  U.  S,  App.  607, 
27  C.  C.  A.  28;  The  W.  H.  Beainan,  45  Fed. 
125;  The  Baltic,  41  Fed.  603;  The  Fequot,  30 
Fed.  839;  The  Rnsedale.  22  Fed.  737;  The 
Nsrragansett,  6  Ben.  (U,  S.)  265.  17  Fed. 
Cas.  No.  10.010;  The  E.  C.  Scranton,  3 
Blatcbf.  (U.  S.)  60.  8  Fed.  Cas.  No.  4.273.  11 
N.  V.  Leg.  Obs.  353 ;  Shirley  f.  The  Richmond, 
2  Woods  (U.  S.)  58,  21  Fed.  Cas.  No.  12.79,'); 
St.  Paul  F.  k  M.  Ins.  Co.  (!.  The  Lake  Su- 
perior, 21  Fed.  Cas.  No.  12,244,  7  Chic.  Leg. 
N.  259,  5  Ins.  L.  J,  73;  Bates  v.  The  Natchez, 
Newb.  Adm.  489,  2  Fed.  Cas.  No.  1,102;  Sin- 
nott  P.  Tlie  Dresden,  Newb.  Adm.  474,  22 
Fed.  Css.  No.  12,908;  The  Relief.  01c.  Adm. 
104,  20  Fed.  Cna.  No.  11,603.  This  is  the 
same  as  article  21  of  the  act  of  1885  (23  U.  S. 
Stat  at  L.  p.  438].  In  the  statutory  rules 
kdopted  by  the  act  of  congress  of  )864  ufi 
amended  up  to  the  time  of  tlie  revision  of  the 
■tatutea  in  1878  there  was  no  regulation  cor- 
reaponding  to  the  above.  Previous  to  the  act 
of  1885  the  navigation  of  narrow  channels  by 
steam-vessels  was  governed  by  the  rules 
8do])ted  by  the  board  of  supervising  inspect- 
ors. June  10.  1S71,  as  authorized  by  tlie  act 
of  congress  of  Feb.  28,  1871,  which  took  effect 

[III.  A.  6.  f.  (IV).  (J)] 


Jan.  1.  1872,  reSnocted  \sj  U.  S.  Rer.  BUt. 
(1878),  t  4412. 
See  10  Cent  Dig.  tit  "CollUion,"  |  177 

For  other  nilei  and  atatntea  see:    Rules  of 

Supervising  Inspectors  of  Uct  15,  1 857,  in 
effect  Jan.  1,  1868;  Trinity  Houae  Rules  of 
1840;  9  &  10  Vict;  Steam  Navigation  Act  of 
1861  (1  Parsons  Shipp.  jt  Adm.  688,  500). 
As  to  the  state  statutes  regulating  the  man- 
ner in  which  steamboats  in  narrow  channeU 
should  pass  each  other  see  1  Parsons  Shipp. 
&  Adm.  682,  683.  As  to  the  navigation  of 
the  Hudson  river  see  3  N.  Y.  Rev.  Stat  (7f. 
ed.)  p.  1992.  An  to  application  of  such  stat- 
utes see  III,  A,  3.  As  to  the  English  statutes 
relating  to  narrow  channels  see  Lowndes  Coll. 
46;  Maraden  Coll.  (3d  ed.)  463,  464.  As  to 
the  meaning  of  nnrrow  channels  under  Eng- 
lish decisions  see  Marsden  Coll.  (3d  ed.)   464. 

Of  the  efiect  of  local  uaagea  in  the  naviga- 
tion of  narrow  channels  see  The  Steamship 
Esk  V.  The  Steamship  Niord,  L.  R.  3  P.  C, 
436,  1  Aspin.  1.  24  L.  T.  Rep.  N,  S.  167,  7 
Moore  P.  C.  N.  S.  276,  17  Eng.  Reprint  105. 
where  it  was  held  that  the  customary  track 
in  tidal  rivers  of  vessels  going  up  to  keep 
out  of  the  tide,  and  vessels  going  down  to 
keep  in  the  tide  was  a  practice  which  a  ahip 
was  justified  in  following,  and  in  aaauming 
that  the  other  would  follow.  In  The  Mil- 
waukee, Brown  Adm.  313,  17  Fed.  Cas.  No. 
9,626,  it  waa  held  that  if  there  would  be  risk 
of  collision  unless  each  kept  in  the  usual 
track,  the  regulations  to  the  contraij  did  not 
apply.    And  see  III,  A,  2. 

Meaning  of  worda  when  "  safe  and  prac- 
ticable."—  In  The  Unity,  Swabcy  101,  it  waa 
held  by  Dr.  Luabington  that  this  clause 
should  be  conatrued  to  mean  that  where  there 
was  no  local  impediment  of  any  kind,  no  diffi- 
culty arising  from  the  peculiar  formation  of 
the  channel  itself,  no  storm,  no  wind  or  any- 
thing of  that  kind  occurring,  then  the  obli- 
gation continued  of  keeping  to  the  starboard 
side  and  no  consideration  of  convenience,  no 
opportunity  of  accelerating  speed  could  justify 
a  disobedience  of  the  statute.  In  this  case  a 
steamer  coming  down  the  ri'-''r  and  aeeinif 
one  light  on  the  starlN>ard  bow  and  another 
on  the  port  bow  was  held  in  fault  for  at- 
tempting to  pass  between  instead  of  porting. 
Where  a  vessel  is  on  the  wrong  side  of^a  river 
she  will  be  presumed  to  have  been  in  fault 
for  the  collision.  U.  S.  v.  Quinn,  8  Blatcbf. 
(U.  S.)  48,  27  Fed.  Cas.  No.  16,110,  3  Am. 
L.  T.  Rep.  (U.  a.  Cts,)  180,  12  Int.  Rev.  Bee. 
151.  So  held  in  The  La  FlaU,  Swabey  220; 
The  Hand  of  Providence.  Swabey  107. 

Duty  of  vesaela  meeting  while  ronnding  * 
bend. —  It  was  held  in  General  Steam  Nav. 
Co.  V.  Headley,  L.  R.  3  P.  C.  44,  39  L.  J. 
Adm.  20,  21  L.  T.  Rep.  N.  3.  680,  0  Moore 
P.  C.  N.  S.  263,  18  Wkly.  Rep.  264,  16  Eng. 
Reprint  725,  that  two  shipa  bound  up  Rn<l 
down  n  TwoT  ond  first  sighting  each  other  on 
opposite  sides  of  a  point  of  land  round  which 
the    river   turned   were    not   orossing  abips 
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(k)  Rigid  of  Way  of  Fiahing  -  Yetad,     Sailing  Tesaels  tmder  way  mnst  keep 
oot  of  the  v&j  of  sailing  vesaela  or  boat*  fisliing  with  nets,  or  lines,  or  trawls. 


Tithin  the  meAnin?  of  the  re^IatioDB,  and 
that  if  they  were  on  different  aidea  of  the 
river,  the  duty  of  each  was  to  pursue  her 
(ourse  a»  if  the  other  wen  not  in  sight.  It 
Tu  held  in  The  Milwaukee,  Brown  Adm.  313, 
IT  Fed.  Cas.  No.  9,620,  that  whether  they  are 
mcetiiig  end  on  is  to  be  determined  b;  their 
gtotnl  course  in  the  river  and  not  by  their 
(ompasa  course  at  a  particular  moment.  In 
■Ot  Nautilus,  1  Ware  (U.  8.)  529,  17  Fed. 
Cu.  No.  10,058,  it  was  held  that  each  was 
bound  to  taJce  the  right  of  the  stream,  and 
in  the  abseno*  of  evidence  explaining  why 
ilKy  met  in  the  center  of  the  narrow  chan- 
nel sad  winding  part  of  the  river  both  were 
held  in  fault.  In  Lyman  v.  The  Steamboat 
John  L.  Hasbrouck,  SS  U.  8.  405,  23  L.  ed. 
•62,  it  was  held  by  the  supreme  court  of  tha 
United  States  that  the  principle  of  the  de- 
tiaioEu  on  this  point  is  that  whether  there  ia 
a  risk  and  what  rule  is  applicable  depends 
upon  the  relative  position  of  the  two  ships  as 
to  mid-channel,  and  upon  the  customary  track 
of  ihipa  in  a  river  more  than  upon  the  head- 
ing of  the  two  ships  at  a  particular  moment. 
In  Ludwig  t>.  The  Propeller  Free  State,  91 
L.  H.  200,  23  L.  ed.  299,  a  sailing  ship  ascend- 
ing a  river  on  a  northerly  course  and  being 
orertaken  by  a.  steamship  starboarded  until 
her  head  was  N.W.  by  N.  in  order  to  give  the 
ileaiasbip  more  room  to  pass  on  her  starboard 
hind,  and  crosaing  the  river  on  the  N.W.  by 
S.  eonrse  she  sighted  another  steamship  de- 
scending the  river  and  preparing  to  pass  tha 
ascending  steamship  port  aide  to  port  side. 
Ibe  sailing  ship,  after  being  passed  by  tbe 
ascending  steamship,  ported  and  attempted 
to  follow  in  her  wake  so  as  to  pass  the  de- 
Mending  steamship  port  aide  to  port  side;  in 
doing  BO  she  came  into  collision  with  the 
latter.  It  was  held  by  the  supreme  court  that 
ih«  was  in  fault  for  not  keeping  her  N.W.  by 
N.  atane.  In  The  Oceanus,  12  Blatehf.  (U.  S.) 
«0,  18  Fed.  Caa.  No.  10,416,  in  which  two 
steamships  were  rounding  a  bend  in  the  same 
direction,  the  outside  boat  vas  held  in  fault 
for  attempting  to  get  in  nearer  the  shore  to 
mws  the  bowa  of  the  other.  And  compare 
The  Tranafer  No.  9.  107  Fed.  533,  40  0.  C.  A. 
450. 

Dnty  of  two  veatels  meeting,  one  going 
with,  and  the  otbei  againat,  the  cnneDt. — 
Awording  to  the  custom  of  some  rivers  a  boat 
going  with  tbe  current  is  generally  required 
to  keep  in  the  middle  of  the  stream  while  the 
aieenmng  boat  keepe  close  to  either  shore. 
I  Parsons  Shipp.  ft  Adm.  683.  In  such  cases 
it  has  been  held  that  the  boat  going  up  against 
the  tide  ia  less  bound  to  precaution  than  tha 
me  going  down  with  the  current.  Waring  v. 
Clarke,  S  How.  (U.  S.)  441,  12  L.  ed.  228; 
The  Chester,  3  Bagg.  Adm.  310.  In  The  P.  k 
P.  M.  No.  2,  44  Fed.  701,  a  propeller  ascend- 
ing a  river  and  approaching  a  bend  gave  the 
signal  required  by  rule  6  of  the  supervising 
inspectors,  snd  receiving  no  answer  proceeded. 
Tbe  descending  steamer  not  hearing  the  signal 


but  believing  that  the  ascending  boat  was  com- 
ing up  the  bend  proceeded  on  her  course  and 
shortly  after  aigrtaled  that  she  desired  to  paas 
on  the  south  side,  which  signal  was  promptly 
answered  by  assenting  signals.  At  this  time 
ths  ascending  boat  had  entered  ao  far  into 
the  bend  that  it  would  have  been  dangeroua  to 
return  and  she  proceeded.  The  descending 
steamer  was  held  in  fault.  It  waa  held  that 
the  assenting  aignal  was  not  an  invitation  to 
proceed,  but  merely  an  indication  that  the 
steamer's  desire  to  pass  on  the  south  side  of 
the  river  was  known  and  acquiesced  In.  In 
the  case  of  The  Rescue,  24  Fed.  44,  it  was  held 
that  a  towboat  encumbered  with  a  tow  de- 
scending the  Ohio  river  and  passing  through 
a  narrow  channel  had  the  ri^ht  of  way,  and 
it  was  the  duty  of  an  ascending  boat  to  re- 
main below  the  narrow  channel  until  the  de- 
scending boat  had  emerged  therefrom.  The 
descending  boat  woa  held  not  in  fault  for  not 
warning  the  ascending  boat  against  entering 
the  channel,  both  being  in  plain  sight  of  each 
other.  In  The  City  of  Springfield,  28  Fed.  158, 
it  was  held  thai  the  r-ile  that  a  boat  going 
against  the  tide  should  wait  until  the  boat 
going  with  it  has  emerged  before  entering 
the  channel  had  no  application  where,  as  in 
Hell  Gate,  there  were  two  or  three  channels 
available. 

Rules  applicable  te  navigation  of  rivers 
genoraUy.— In  The  Unity,  Swabey  101,  it 
was  held  that  a  steamer  coming  down  the 
river  and  seeing  one  light  on  the  starboard 
bow  and  another  on  the  port  bow  was  in 
fault  for  attempting  to  pass  between  them. 
She  should  have  ported.  In  The  Steamboat 
Mollie  Mohler  v.  Home  Ins.  Co.,  21  Wall. 
(U.  S.)  230,  22  L.  ed.  485,  a  vessel  was  held 
in  fault  in  collision  with  a  bridge  pier  for 
attempting  to  pass  it  in  a  high  wind.  In 
Lyman  v.  The  Steamboat  John  L.  Hasbrouck, 
93  U.  S.  405,  23  L.  ed.  962,  cited  above,  it 
waa  held  that  a  vessel  may  make  such  varia- 
tion in  her  course  as  is  necessary  to  avoid 
obstructing  the  navigation.  In  Germania  Ins. 
Co.  c.  The  Steamboat  Lady  Pike,  21  Wall. 
(U.  S.)  1,  22  L.  ed.  490,  it  was  held  that  the 
owner  of  a  ateamer  waa  bound  to  know  the 
difficulties  of  navigation,  Aa  to  the  duties 
snd  responsibility  of  a  vessel  endeavoring  to 
pass  another  in  a  narrow  channel  see  article 
24,  supra.  III,  A,  6,  t,  (iv),  (I). 

Rules  for  special  localities  —  navigation  of 
the  Eaat  river. —  As  to  the  New  York  stat- 
ute in  relation  to  the  navigation  of  the  East 
river  directing  that  it  shall  be  navigated  as 
near  as  possible  in  the  center  of  the  river 
and  that  the  speed  shall  not  exceed  ten  milea 
an  hour  see  3  N.  Y.  Rev.  Stat.  (7th  ed.) 
p.  1998.  This  act  and  also  the  act  cited  above 
requiring  all  steamers  within  the  jurisdiction 
of  the  state  to  pass  each  other  to  starboard 
have  been  held  to  be  valid  and  obligatory. 
The  E.  C.  Scranton,  4  Ben.  (U.  S.)  127,  S 
Fed.  Cos.  No.  4,272  [reverted  in  3  Blatehf. 
|U.  8.)  60,  8  Fed.  Cas.  No.  4,273,  11  N.  Y. 
[Ill,  A,  6,  f,  {n),  (k)3 
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This  rale  does  not  give  to  any  vessel  or  boat  en^^aged  in  fishing  the  right  of 
obstructing  a  fair-way  iiaed  l>y  vessels  other  than  fishing-vessels  or  boats." 

(l)  General  Prudential  Rule.  In  obeying  and  construing  these  rules  due 
regard  must  be  bad  to  all  dangers  of  navigatiou  and  collision,  and  to  any  special 
ciruumstancea  which  may  render  a  departure  from  the  above  mlee  neeessary  in 
oi-der  to  avoid  immediate  danger," 


Leg.  Obs.  353] ;  The  George  Law,  3  Bett. 
(U.  S.)  4Se,  10  Fed.  Caa.  No.  5,337;  Shttw  v. 
The'  Bridgeport,  1  Ben.  (U.  S.)  65.  21  Fed. 
Caa.  No.  12,717.  It  waa  held  in  The  Britan- 
nia, 34  Fed.  646,  that  as  neither  of  theae 
Bta.tutea  had  on;  Banction  annexed  to  it,  the 
mere  fact  that  the  vesael  waa  on  the  wrong 
Bide  of  the  river  did  not  make  her  liable  if 
there  wae  ample  time  and  space  for  the  ves- 
aela  to  avoid  each  other  bj  the  use  of  or- 
dinary care.  In  The  W.  H,  Beaman,  45  Fed. 
125,  and  The  Baltic,  41  Fed.  603,  tugboata 
were  held  liable  for  a  collision  under  the 
above  act  resulting  from  running  within 
three  hundred  feet  of  the  New  York  shore 
while  rounding  the  Batter;.  In  The  Rosedale, 
22  Fed.  737,  it  waa  held  that  this  act  did  not 
apply  above  the  southerly  end  of  Blackwell's 
ialand  and  that  the  course  of  a  steamer  close 
to  the  westerly  shore  there  waa  prudent  and 
justifiable.  In  The  Relief,  01c.  Adm.  104,  20 
Fed.  Caa.  No.  11,603,  it  was  held  that  a  ateam- 
vessel  is  bound  to  special  watchfulnesa  not  to 
interfere  with  the  course  or  impede  the  pas- 
sage of  ferrj'-boatfl  plying  between  New  York 
and  Broolclyn,  and  that  it  was  culpable  to 
run  a  steam-tug  along  near  the  ends  of  the 
piera  instead  of  out  in  the  stream.  In  The 
k  C.  Scrantott,  3  Blatchf.  <U.  fi.)  60,  B  Fed. 
Cas.  No.  4,273,  11  N.  Y.  Leg.  Obs.  333,  it 
was  held  that  a  ateam  ferry-boat  ascending 
the  East  river  had  no  right  to  keep  close  to 
the  shore  as  against  a  sailing  vessel  coming 
down  the  river  ao  aa  to  make  the  latter 
change  her  course.  In  The  Narragansett,  5 
Ben.  (U.  S.)  255,  17  Fed.  Caa.  No.  10,016,  it 
was  held  that  the  mere  fact  that  two  boats  of 
large  size  going  in  the  same  direction  were 
in  Hell  Gate  at  the  same  time  raised  a  pre- 
sumption of  fault  and  that  the  one  charge- 
able for  their  being  there  was  responsible  in 
the  case  of  collision.  In  The  Pequot,  30  Fed. 
839,  it  was  held  that  any  custom  which  per- 
mitted Sound  steamers  to  claim  exemption 
from  article  Ili  (now  article  IB)  when  ap- 
proaching ferries  in  the  East  river  on  the 
ebb-tide  was  opposed  to  law  and  could  not 
prevail. 

Mississippi  river. —  The  following  customs 
have  been  upheld  with  reference  to  this  river: 
That  the  ascending  boat  should  keep  near  the 
right  bank  and  the  descending  boat  in  the 
middle  of  the  river.  Snow  v.  Hill,  20  How. 
(U.  S.)  543,  15  L.  ed.  1017;  Qoslee  i:  Bhute, 
18  How.  {U.  S.j  463,  16  L.  ed.  462;  Bates  v. 
The  Natchez,  Newb.  Adm.  489,  2  Fed.  Cas. 
No.  1,102.  That  the  ascending  boats  should 
run  the  points  and  the  descending  boats  the 
bends.  Shirley  v.  The  Richmond,  2  Woods 
(U.  S.)  68.  21  Fed.  Cas.  No.  12,795.  That 
the  descending  boat  should  run  down  the 
bend  where  she  finds  the  atrongeat  current 
[III,  *,  6.  f,  (re),  (n)] 


and  the  deepest  water,  and  that  the  ascaod- 
ing  boat  should  hug  the  bar  as  close  as  she 
could  with  safety  in  order  to  avoid  the  resist- 
ance of  the  current.  Sinnott  v.  The  Dresden, 
Newb.  Adm.  474,  22  Fed.  Caa.  No.  12,003. 
It  was  held  in  St.  Paul  F.  k  M.  Ids.  Co.  f. 
The  Lake  Superior,  21  Fed.  Caa.  No.  13,244, 
7  Chic.  Leg.  N.  250,  5  Ina.  L.  J.  73,  that  rult 
3  of  the  supervising  inspectors  applied  only 
to  the  navigation  of  narrow  channels  and  in 
fogs;  it  was  not  applicable  to  the  main  chsn- 
nel  of  the  Mississippi,  As  to  navigation  of 
Mississippi  see  Jakobsen  v.  Springer,  Wl  Fed 
948,  31  C.  C.  A.  315. 

Farther  as  to  narrow  channels  see  supra, 
II,  A,  2,  d. 

As  to  docks  and  hatbots,  mootine  ud 
anchoring  see  aupra,  II,  A,  2,  d. 

68.  International  Rules  (26  U.  S.  Stat,  at 
L.  p.  320,  c.  802,  [S  1],  art.  26;  U.  S.  Comp, 
SUt.  (1901),  p.  2871);  Inland  Rules  |3U 
U.  S.  Stat,  at  L.  p.  06,  c.  4,  [S  1],  art  2fi; 
U.  S.  Comp.  Stot.   (1901),  p.  2883). 

59.  International  Rules  (26  U.  S.  Stat,  at 
L.  p.  320,  c,  802,  [(  1],  art.  27:  U.  8.  Comp. 
Stat.  (1901),  p.  2871);  Inland  Rules  (30 
U.  S.  Stat,  at  L  p.  90,  c.  4,  [8  1],  art.  !7; 
U.  S.  Comp.  Stat.   (1901),  p.  2884). 

Histoiy  and  application  of  this  rule.— Tbia 
rule  is  the  same  as  article  23  of  the  act  of 
1885  with  the  addition  of  the  words  "und 
collision  "  so  that  the  clause  reads  "  all  d&n 
gers  of  navigation  and  collision."  U,  S.  Rev. 
Stat.  (1878),  {  4233,  rule  24,  the  rule  corre- 
sponding to  this  article  being  article  19  of  the 
act  of  1864,  is  the  same  as  the  above  article 
in  the  act  of  1885  down  through  the  word 
"  circumstances."  The  remainder  of  the  ruie 
is  aa  follows:  "Which  may  exist  in  any 
particular  cases  rendering  a  departure  from 
them  necessarv  in  order  to  avoid  immediate 
danger."  In  England  38  A  37  Vict  I  17,  aa 
to  the  presumption  of  fault  arising  from  an 
infringement  of  the  regulations,  contains  a 
clause  "  unless  it  is  shown  to  the  satisfaction 
of  the  court  that  the  circumstancta  of  the 
cose  made  a  departure  from  the  regulations 
necessary,"  which  had  a  meaning  similar  to 
this  article.  Marsden  Coll.  (3d  ed.)  483. 
A  vesael  ia  not  justified  in  departing  from  thp 
rules  because  ahe  fears  that  the  other  boat 
will  not  comply  with  them.  The  Superior,  8 
Notes  Caa.  (Eng.)  607 ;  The  Test,  5  Notes  Cas. 
(Eng.)  276.  Compare  The  Friends,  7  Jur. 
307,  1  W.  Rob.  478.  A  vesael  will  not  be 
juBtifleCi  in  an  infringement  of  the  regulations 
because  she  thinks  that  the  manoeuver  which 
has  been  agreed  upon  between  her  and  another 
vessel  is  impossible.  The  St.  Johns.  42  Fed. 
76.  In  The  Steam  Propeller  Corsica  r.  Sohuy- 
ler,  0  Wall.  (U.  S.)  630,  10  L.  ed.  804,  » 
steamer  was  held  in  fault   for  starboarding 
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in  order  to  help  anotber  eteamer  whose  duty 
it  wsa  to  keep  out  of  her  way  to  cross  her 
bom.  It  has  been  held  that  convenience  is  no 
eiciue  for  a  departure  from  the  regulations. 
General  Iron  Screw  Co.  v.  Moss,  16  Moore 
P.  C.  122,  IG  Eng.  Reprint  439  [cited  in 
Uarsden  Coll.  (3d  ed.)  493].  The  fact  that  if 
the  other  vessel  had  obejred  the  law  the  col- 
lision would  not  have  happened  is  no  excuse 
for  an  infriagement.  So  in  The  Steam  Ferrj- 
Bost  America  e.  Camden,  etc.,  B.  Transp.  Co., 
92  U.  S.  432,  23  L.  ed.  724,  in  which  two 
Bteunshipa  were  meeting  end  on  and  the  col- 
lision would  not  have  occurred  if  either  had 
put  her  helm  to  port,  both  were  held  in  fault. 
A  departure  from  the  rules  is  justified  where 
the  collision  is  imminent  and  it  is  the  onl^ 
chance  of  safety.  So  in  The  Eliza  S.  Potter, 
35  Fed.  220.  Compare  The  Benares,  5  Aspin. 
63,  iS  h.  T.  Rep.  N.  S.  127,  in  which  a  steamer 
was  held  justified  in  keeping  on  at  full  speed 
when  it  appeared  that  that  was  the  one 
chance  of  escaping  collision.  In  all  these 
cases  it  is  to  be  noted  that  the  necessity  of  a 
departure  from  the  rules  must  be  clearly  Es- 
tablished and  also  that  the  step  taken  was 
the  right  step.  1  Parsons  Sbipp.  &,  Adm. 
694.  In  The  Memnon,  6  Aspin.  317,  69  L.  T. 
Hep.  N.  S.  289,  62  L.  T.  Rep.  N.  S.  84,  the 
tteamer  8  was  approaching  this  vessel  on  the 
Btarboard  bow  and  taking  no  steps  to  keep 
out  of  the  way,  and  the  speed  of  the  latter 
was  such  that  under  the  existing  circum- 
stances she  would  finally  have  passed  safely 
along  the  former's  bows.  The  Memnon  was 
held  in  fault  for  not  stopping  her  engines,  al' 
though,  had  the  S  kept  her  course,  the  risk 
of  collision  would  have  been  increased  and 
not  diminished  by  the  M  slackening  her  speed. 
In  The  Concordia,  L.  R.  1  A.  4  E.  93,  12  Jur. 
N.  S.  77,  14  t.  T.  Rep.  N.  S.  896,  in  which  two 
steamships  were  meeting  in  the  Thames  end 
on  and  one  starboarded  in  order,  as  was  al- 
leged, to  clear  a  barge,  it  was  held  that,  in 
the  absence  of  proof  that  the  Btarl>oarding 
irss  necessary,  she  was  in  fault  for  the  co'.- 
ILaion.  When  it  is  evident  that  one  vessel  is 
not  able  to  comply  with  the  rules  it  becomes 
the  duty  of  the  other  to  depart  from  the  regu- 
lations if  a  collision  can  thus  be  avoided.  So 
held  in  Wilson  c.  Canada  Shipping  Co.,  2 
App.  Gas.  389,  3  Aspin.  361,  36  L.  T.  Rep. 
N.  S.  156,  where  two  sailing  vessels  closa- 
hanled  met  so  unexpectedly  that  the  time  was 
too  short  tor  the  ship  on  the  port  tack  to 
keep  out  of  the  way.  In  The  Schooner  Ann 
Caroline  r.  Wells,  2  Wall.  (U.  S.)  63B,  17 
L.  ed.  833,  in  which  the  port-tacked  ship  could 
not  bear  up  without  risk  of  collision  and 
onild  not  go  about  because  of  a  shoal,  the 
ship  on  the  starboard  tack  was  held  in  fault 
for  not  keeping  out  of  the  way.  In  The 
Roulie,  4  Aspin.  334,  GO  L.  J.  Adm.  3,  44 
L.  T.  Rep.  N.  S.  32,  6  P.  D.  245,  a  schooner 
on  the  starboard  tack  was  held  in  fault  for 
doing  nothing  before  she  came  into  collision 
witD  a  smack  hove  to  on  the  port  tack.  In 
The  Eider,  37  Fed.  903.  a  bark  eloee-hauled 


on  the  starboard  tack  was  held  solely  in 
fault  for  a  collision  with  a  bark  that  had 
just  been  in  stays  and  bad  not  gathered  way 
on  the  port  tack.  In  The  Lady  Anne,  IG  Jur. 
18,  this  vessel  close-hauled  on  the  starboard 
tack  might  have  avoided  the  collision  with  a 
ship  close-hauled  on  the  port  tack  by  putting 
her  helm  down  at  the  last  moment  and  easing 
off  her  sheets.  She  was  held  In  fault  for  not 
doing  HO.  Compare  Miner  v.  The  Bark  Sunny- 
side,  SI  U.  S.  208,  23  L.  ed.  302.  If  an  ad- 
herence to  the  rules  would  drive  the  other 
ship  into  danger  it  is  the  duty  of  a  vessel  to 
depart  from  them.  A  sailing  vessel,  for  ex- 
ample, must  not  persist  in  her  course  so  as  to 
drive  the  steamer  into  danger  or  exposure  to 
avoid  her,  particularly  after  being  hailed  by 
the  steamer  to  change  her  course.  As  to  the 
duty  of  an  overtaken  vessel  in  a  narrow  chan- 
nel to  change  her  course  if  there  was  not  suffi- 
cient room  for  the  other  to  pass  see  The  C.  H. 
Northam,  37  Fed.  238;  The  Dentz,  29  Fed. 
625.  It  is  the  duty  ol  a  vessel  to  depart 
from  the  regulations  when  she  would  put 
herself  in  a  position  of  danger  by  adhering  to 
them.  So  in  The  Orwell,  6  Aspin.  309,  67 
L.  J.  Adm.  81,  59  L.  T.  Rep.  N.  S.  312,  13 
P,  D.  80,  36  Wkly.  Ben,  703.  See  The 
Schooner  Ann  Caroline  v.  Wells,  2  Wall- 
(U.  S.)  538,  17  L.  ed.  833,  cited  under  article 
17.  As  to  the  special  circumstances  requiring 
a  departure  from  the  regulations  in  the  naviga-  ' 
tioa  of  narrow  channels  see  article  26,  supra, 
III,  A,  5.  f,  (IV),  (J).  In  The  Warrior,  L.  R. 
3  A.  A  E,  553,  1  Aspin.  400,  27  L.  T.  Rep- 
i<.  S.  101,  21  Wkly.  Rap.  82,  it  was  held  that 
the  fact  that  a  steam-tug  had  a  heavy  ship  in 
tow  and  a  strong  wini*  and  tide  against  her 
was  not  a  special  circumstance  which  justi- 
fied her  departing  from  the  rule  requiring  her 
to  keep  out  of  the  way  of  an  approaching  sail- 
ing ship. 

For  other  cases  under  this  article  see  Cooper 
p.  Eastern  Transp.  Co.,  75  N.  Y,  116;  Mae- 
Mahon  v.  Brooklyn,  etc.,  Ferry  Co.,  10  N.  Y. 
App.  Div.  378,  41  N,  Y.  Suppl,  1026,  75  N.  Y. 
St.  1394;  The  Oregon,  158  U,  S.  186,  16  S.  Ct, 
804,  30  L.  ed.  943 ;  The  Ludvig  Holberg,  167 
U.  S,  60,  15  S.  Ct.  477.  39  L.  ed.  620;  The 
Blue  Jacket,  144  U.  S.  371,  12  S,  Ct.  711,  36 
L,  ed,  469;  ITie  F,  W.  Vosburgh,  107  Fed. 
530;  The  Patria,  107  Fed,  157,  46  C,  C.  A. 
211;  Squires  V.  Parker,  101  Fed.  843,  42 
G.  C.  A.  51;  The  Patria,  92  Fed.  411;  The 
Friesland,  76  Fed,  591;  The  Chicago,  71  Fed. 
537;  Bigelow  P.  Nickerson,  70  Fed.  113,  34 
U.  S.  App.  261,  17  C.  C.  A.  1,  30  L.  E.  A. 
336  [affirming  S9  Fed.  2001 ;  The  George  W, 
Childs,  67  Fed.  269;  The  Mary  Augusta,  55 
Fed.  343;  The  New  York,  63  Fed,  553;  The 
Iron  Chief,  53  Fed.  607;  The  Chatham,  62 
Fed.  396,  8  U.  S.  App.  104,  3  C,  C,  A.  161 
[a^rmtnfi  44  Fed.  384];  Lane  v.  The  A 
Denike,  3  ClifT.  {U.  S.)  117,  14  Fed,  Cas.  No. 
8,045;  Crockett  v.  Riley,  6  Fed.  Cas.  No. 
3,402a. 

60.  International  Rules   (26  U.  S.  Stat  at 
L.  p.  320,  0.  802,  H  1],  art.  28;  U.  S.  Comp. 
[III.  A,  5.  f.  (V),  (A)] 
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Rules.     The  words  "short  blast"  osed  in  this  article  mean  a  blast  of  abont  one 
second's  dnratlon.     When  vessels  are  in  sight  of    one  anotlier,  a   steam-vessel 


U.  S.  Comp.  Stat.   (1901),  p.  2884), 
Eistoiy  and  application  of  thii  mle. —  This 

is  the  same  as  article  19  of  the  act  of  1885 
(23  U.  S.  Stat,  at  L.  p.  438)  with  the  addi- 
tion ot  the  first  sentence  and  the  wordB  "  or 
eiren  "  after  "  wliistle "  in  tlie  eecond  sen- 
tence and  the  aubetitution  of  the  word 
"  shall  "  for  "  may  "  In  the  clause  "  shall  in- 
dicate," etc.,  and  the  auhatitution  of  the 
Worda  "  my  engines  are  "  for  the  words  "  I 
am,"  in  the  last  sentence.  The  corresponding 
rule  for  inland  waters  is  contained  in  article 
]Q.  It  had  been  held  under  the  former  act  that 
this  rule  did  not  apply  to  harbors  in  merely 
local  navigation.  The  Greenpoint,  31  Fed. 
231.  Such  waters  being  governed  by  the  nilea 
adopted  by  the  board  of  supervising  inapec- 
tors.  Under  the  rules  of  the  supervising  in- 
spectors it  has  been  held  aa  follows:  That 
the  same  signal  ahould  be  given  when  a  vessel 
ia  in  an  unusual  or  dangerous  position  as  If 
she  were  unmanageable.  The  Manhasset,  34 
Fed.  408.  That  the  signal  of  one  whistle  may 
be  used  in  reply  to  a  signal  of  two  whiatlea  to 
signify  a  vcasel's  unwillingness  to  accede  to 
the  request  for  a  departure  from  the  ruled 
conveyed  by  the  signal  of  two  whistles.  The 
.  Garden  City,  19  Fed.  529.  As  to  the  signal 
of  two  whistles  to  be  used  when  the  steamers 
are  BO  far  on  the  starboard  side  of  each  other 
as  not  to  be  considered  by  pilots  as  meeting 
head  and  head  see  The  George  L.  Garlick,  20 
Fed.  C47.  It  is  a  pilot's  duty  to  signal  when 
approaching  within  half  a  mile.  It  is  a  fault 
to  change  her  course  before  receiving  an  an- 
Bwer.  The  Josephine  B.,  45  Fed.  909;  The 
Hudson,  14  Fed.  489.  It  is  the  daty  of  a  ves- 
sel hearing  such  a  signal  to  reply  promptly, 
and  if  the  signal  be  two  whistles,  the  re3|Wnse 
should  be  given  before  other  manceuvers  are 
taken,  when  no  reason  for  delay  appears.  The 
B.  B.  Saunders,  19  Fed.  118.  In  The  Bridge- 
port, 35  Fed.  224,  a  tug  with  a  tow  going 
through  the  East  channel  toward  the  Sound 
answered  with  one  whistle  the  signal  of  one 
whistle  by  a  steamboat  approaching  in  the 
opposite  direction ;  but  assuming  that  the 
steamboat  intended  to  go  around  by  the  West 
channel,  the  tug  failed  to  keep  to  the  star- 
board side  of  the  channel,  and  the  tug  was 
held  in  fault  for  a  collision  on  the  ground 
that  her  one  whistle  under  the  circumstances 
required  her  to  keep  to  the  starboard  side  of 
the  channel,  and  that  it  was  no  fault  in  the 
steamboat,  under  the  circumstances,  after  giv- 
ing one  signal  to  take  the  easterly  channel. 
In  The  Galileo,  24  Fed.  386,  this  vessel  lying 
ofl  quarantine  and  backing  and  filling  in  order 
to  turn  around  signaled  one  whistle  to  a  tug 
with  tow  coming  down  the  channel,  and  the 
tug  replied  with  one  whistle;  but  owing  to  a 
delay  on  the  part  of  the  steamer  in  ordering 
full  speed  ahead  in  accordance  with  her  sig- 
nal, she  came  into  collision  with  the  vessel  in 
[III,  A,  S,  f,  (V),  (A)] 


tow  of  the  tug,  and  the  steamer  wu  held 
solely  in  fault.  In  The  Garden  City,  19  Fed. 
G29,  in  which  one  steamer  tried  to  pass  to  the 
left  of  the  other  without  reeeivuig  the  assent- 
ing signal,  she  waa  held  in  fault,  and  the  otW 
boat  was  also  held  in  fault  for  not  answering 
promptly  her  non-assenting  signal  and  thu> 
preventing  embarrassment.  In  The  D,  Neir- 
comb,  10  Fed.  274,  a  steamer  was  held  in  fanit 
for  a  failure  to  respond  to  one  astern  of  her, 
which  had  signaled  her  desire  to  pass.  In 
The  Franconia,  3  Fed.  397,  in  which  a  tug 
having  a  steamer  on  her  port  hand  blew  two 
whistles  and  attempted  to  cross  the  Utter's 
course  without  receiving  an  assenting  sign*!, 
she  was  held  in  fault  for  this  and  the  steamtr 
also  in  fault  for  not  answering.  In  The  Had- 
son,  14  Fed.  489,  this  steamer  was  held  in 
fault  tor  giving  two  whistles  and  immediately 
making  a  strong  sheer  to  port  without  mit- 
ing  for  any  signals  of  assent.  In  The  B.  B. 
Saunders,  19  Fed.  118,  the  tug  0  crossing  tlu 
North  river  on  the  port  bow  of  the  S  signaled 
two  whistles  and  the  S  gave  orders  to  alov 
without  first  answering;  and  then  the  0 
sounded  one  whistle,  which  the  S  replied  to 
with  one  and  signaled  full  speed  ahead.  The 
S  was  held  in  fault  for  manieuvering  in  ac- 
cordance with  the  signal  of  O  without  first 
answering  iL  An  assenting  response  of  tira 
whistles  to  a  previous  signal  of  two  whistle? 
imposes  no  duty  on  the  answering  boat  to  pull 
away  to  the  left,  or  to  keep  out  of  the  way;  it 
is  merely  an  Euinouncement  to  the  other  vessel 
that  her  intention  is  knon'n  and  an  agreeiaent 
to  do  nothing  to  thwart  her,  but  when  the  col- 
lision becomes  imminent  both  are  bound  lo  do 
all  they  can  to  prevent  it,  whether  the  pre- 
vious signal  was  one  or  two  whistles.  The 
Admiral,  39  Fed.  574;  The  Nereus,  23  Fed-  ■ 
448;  The  Wm.  H.  Payne,  20  Fed.  650,  la 
The  City  of  Chester,  24  Fed.  91,  a  tug  heir 
ing  two  whistles  from  a  ferry-boat  gave  one  in 
reply  and  proceeded,  hut  afterward  obserring 
the  ferry-boat  continue  her  course  the  tug 
backed.  She  was  held  not  in  fault  for  to 
doing.  In  The  Susquehanna,  35  Fed.  320.  ul 
which  a  signal  of  two  whistles  intended  for 
one  boat  was  taken  by  another  aa  intended  for 
her  and  was  answered  by  two  whistira,  tiie 
first  having  repeated  her  signal  on  hearing  tbg 
answer  of  the  other  was  estopped  from  dsnj- 
ing  that  it  waa  intended  for  the  hitter.  A 
steamer  cannot  by  means  of  signals  dict>l«  lo 
the  other  a  departure  from  the  reguIatiOB. 
In  order  to  excuse  such  a  departure  she  mmt 
show  that  her  signal  to  that  effect  was  giVHi 
in  due  season  and  that  it  was  assented  to  be- 
fore she  proceeded  to  take  the  course  pro- 
posed. The  Pegasus,  15  Fed.  921;  The  MaiJ 
Bhaw,  5  Hughes  (U.  S.)  268,  6  Fed.  918;  ITie 
Milwaukee,  Brown  Adm.  313,  17  Fed.  Cns.Ko- 
9,626.  In  The  Garden  City.  19  Fed-  529,  this 
ferry-boat  going  down  the  East  river  sp- 
proaching  tte  ferry-boat  Republic,  which  ws» 
on  the  starboard  bow  and  going  across  tiic 
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nnder  way,  in  taking  any  coarse  authorized  or  required  by  these  rnles,  mast  indi- 
cate that  conree  by  tlie  follrtidng  signals  on  her  wliistle  or  siren,  namely :  One 
short  blast  to  mean,  "  I  am  directing  my  conrse  to  starboard."  Two  short  blasts 
to  mean,  "  I  am  directing  my  conree  to  port."  Three  short  blasts  to  mean,  *'  My 
engines  are  going  at  fnllspeed  astern."  " 

(s)  The  Irdand  Rules.  When  vessels  are  in  sight  of  one  another  a  steam- 
Tcfsel  nnder  way  whose  engines  are  going  at  f  ul)  speed  astern  must  indicate  that 
fact  by  three  short  blasts  on  the  wliistle." 

(vi)  L^RECATiTios.  Nothing  in  these  rules  shall  exonerate  any  veesel  or  the 
oirner  or  master  or  crew  thereof,  from  tiie  consequences  of  any  neglect  to  carry 
lights  or  signals,  or  of  any  neglect  to  keep  a  proper  lookout,  or  of  the  neglect  of 
any  precaution  which  may  be  required  by  the  ordiuary  practice  of  seamen,  or  by 
the  special  circumstances  of  the  case." 


rinr,  gave  two  whistlea  uid  starbcwTded  her 
helm  without  wuting  for  >  reply  from  the 
Hcpnblic.  The  Garden  City  then,  after  going 
■  length,  repeated  her  signal  and  at  the  same 
time  Btoppea  and  reverted  her  engines.  The 
Kepublic  on  bearing  the  first  two  whiatleH  of 
the  Garden  Citj  stopped  her  engines,  and  on 
the  Garden  City  stopping  the  Republic  blew 
■  not  whistle  and  started  ahead.  It  was  held 
that  as  there  -was  no  necessity  for  the  Garden 
City  going  to  the  left,  and  the  signal  of  two 
wbistlea  being  too  late  for  the  expression  of  a 
positive  right,  the  signal  was  lawful  only  as 
a  propoeition  or  request  to  the  Republic  to  be 
allotred  to  pass  to  the  left  by  the  latter'a  aid 
and  consent ;  and  the  Garden  Ci^  was  held  in 
fault  for  undertaking  to  pass  to  the  left  and 
eroM  the  bows  of  tne  Republic  without  the 
assenting  signal.  The  Republic  was  also  held 
in  fault  for  not  ansirering  the  signal  promptly 
and  thereto  preventing  embarraaament  and 
confusion.  Tlie  case  of  The  Nereus,  23  Fed. 
443,  is  an  example  of  an  original  signal  by  one 
steamer  given  simultaneously  with  the  signal 
of  another  being  understood  by  the  latter  aa 
an  answer,  and  of  a  collision  resulting  from 
this  misunderstanding  anu  confusion. 

As  to  duty  to  proceed  in  accordance  with 
situls  see  The  St.  John,  154  U.  S.  68fl,  14 
S.  a.  1170,  ao  L.  ed.  6461  The  Des  Moines, 
154  U.  S.  584.  14  S.  Ct.  1168,  20  L.  ed.  821 ; 
The  Maiy  McWiUiams,  47  Fed.  333;  The 
Bridgeport,  35  Fed.  224 ;  Sinnott  v.  The  Dres- 
den, Ifewb.  Adni.  474,  22  Fed.  Cos.  No.  12,908. 

Upon  the  dnty  to  give  and  answer  algnals 
M«  The  New  York,  175  U.  S.  187,  20  8.  Ct. 
07,  44  L.  ed.  12fl  \meraing  82  Fed.  SIS.  65 
U.  S.  App.  248,  27  C.  C.  A.  154]  -,  The  Gene- 
vieve, 96  Fed.  859;  The  New  York,  80  Fed, 
S14,  66  U.  8.  App.  146,  30  G.  C.  A.  028 ;  The 
A.  Crossmaji,  68  Fed.  808 ;  The  Ice  King,  52 
Fed.  894;  The  Louise, -62  Fed.  886,  8  U.  S. 
App.  138,  3  C.  C.  A.  330  [affirming  49  Fed. 
84] :  The  Roslyn,  22  Fed.  687 ;  The  City  of 
Greenville,  22  Fed.  347;  U-  S.  f.  Keller,  19 
Fed.  633;  The  Wm.  H.  Seaman,  18  Fed.  334; 
Tlie  Jame*  M.  Thompson,  12  Fed.  180. 

OpoB  tlie  effect  of  dgnals  ■■  to  right  of 
war  see  The  North  SUr,  106  Fed.  436;  The 
Transfer  No.  9,  107  Fed.  633.  46  C.  C.  A.  460 ; 
The  Arehey  Oroasman,  106  Fed.  084 ;  The  J.  B. 
King,  IDA  Fed.  080:  The  Lanadowne,  105  Fed. 
436;  The  City  of  Maoon,  100  F»d.  130;  The 
[24] 


Ohio,  91  Fed.  547.  33  C.  C.  A.  667;  The  El- 
dorado, 89  Fed.  lOlG,  45  U.  a  App.  766, 
32  C.  C.  A.  464;  The  M.  Vandercook,  88 
Fed.  669;  The  Baltimore,  66  Fed.  127;  The 
Rescue.  51  Fed.  927;  The  C.  R.  Stone,  40 
Fed.  475;  The  F.  k  P.  M.  No.  2,  44  Fed. 
TOl;  The  William  Fletcher,  38  Fed.  166; 
The  Denti,  20  Fed.  525;  The  Bay  Queen, 
27  Fed.  813;  The  Plymouth  Rock,  26  Fed. 
40;  The  Frostburg,  25  Fed.  451 ;  The  Nereus, 
23  Fed.  448;  The  Quickstep,  2  Bisa.  (U.  8.) 
291,  20  Fed.  Cas.  No.  11,500,  2  Chic. 
L^.  N.  285;  The  Mary  Shaw,  5  Hughes 
(U.S.)  260,6  Fed.  018. 

Aa  to  mgnala  before  rounding  bend  see  The 
Zouave,  90  Fed.  440;  In  re  SavJlle,  86  Fed. 
BOO;  The  R.  H.  Waterman,  82  Fed.  478. 

For  other  ioaea  ondei  this  article  see  The 
Victory,  168  U.  8.  410,  18  S.  Ct.  140,  42  L.  ed. 
619  [modifying  63  Fed.  631  and  reoer»ing  68 
Fed.  395,  25.U.  S.  App.  271,  15  C.  C.  A.  490]; 
Occidental,  etc..  Steamship  Co.  t'.  Smith,  74 
Fed.  261,  44  U.  8.  App.  351,  20  C.  C.  A.  419 
[affirming  61  Fed.  338] ;  The  Lowell  M. 
Palmer,  68  Fed.  701;  The  Parthian,  55  Fed. 
426,  5  U.  S.  App.  314,  6  C.  C.  A.  171;  The 
Titan,  49  Fed.  479,  1  U.  S.  App.  123^  1 
C.  C.  A.  324;  The  Volunteer,  49  "Fed.  477; 
The  Reading,  38  Fed.  260;  The  Farragut.  35 
Fed.  617;  The  R.  W.  Burrowes,  7  Blatchf. 
(U.  S.)  374,  21  Fed.  Cas.  No.  12,180;  Weat- 
em  Ins.  Co.  c.  The  Goody  Friends,  1  Bond 
(U.  S.)  4S9,  20  Fed.  Cas.  No.  17,436. 

ei.  International  Rules  (26  U.  S.  Stat. 
at  1l  p.  320,  c.  802,  II  I],  art.  28;  U.  S.  Comp. 
BUt.   (1901),  p,  2871). 

6S3.  Inland  Rules  {30  U.  8.  SUt.  at  L. 
p.  96,  c.  4,  II  1],  art.  28;  U.  8.  Comp.  Stat. 
(1901],  p.  2884}.  And  see  article  18  aupra, 
III,  A,  6,  f,  (n),  (c),   (2). 

63.  International  Rules  (26  U.  8.  SUt. 
atL.p.  320,c.  802,  U  1],  art.  29;  U.  S.  Comp. 
SUt.  (1901),  p.  2871);  Inland  Rules  [io 
U.  8.  BUt.  at  L.  p.  96,  t  4,  [|  1],  art.  29; 
U.  8.  Comp.  SUt.  (1901),  p.  2SS4).  And  see 
The  George  W.  Eoby,  HI  Fed.  001,  40  C.  C.  A, 
481  [modifying  In  re  Lakeland  Transp.  Co., 
103  Fed.  3281 ;  Merchants',  etc..  Transp.  Co.  e.  ■ 
Hopkins,  108  Fed.  890,  48  C.  C.  A.  128;  The 
Kennebec,  108  Fed.  .100,  47  C.  C.  A.  33B;  Ths 
Dean  Richmond,  107  Fed.  1001,  47  C.  C.  A. 
138;  The  Hanson  H.  Keyes,   107  Fed.  537. 

History  and  effect  of  this  inle. —  This  la 
[III,  A,  6,  f,  (VI)] 
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(viij  Lights  oif  United  States  Naval  Vsssbls  and  BsvEtruE  Cuttxsb. 
The  tixliibitioQ  of  any  light  on  board  of  a  vesBel  of  war  of  the  United  States  or 
a  revenue  cutter  may  be  suspended  whenever,  in  the  opinion  of  the  flecretary  o^ 
the  navy,  tlie  commander-in-chief  of  a  squadron,  or  the  eommatider  of  a  veesd 
acting  Bingly,  the  special  character  of  the  service  may  require  it." 

(viii)  JJISTRESS  SiBSALs" — (a)  The  International  livlea.  When  a  vessel 
is  in  distress  and  requires  assistance  from  other  Teasels  or  from  the  shore  the 
following  are  the  signals  to  be  used  or  displayed  by  her,  either  together  or 
separately,  namely : 

In  the  daytime :  First.  A  gun  or  other  explosive  signal  fired  at  intervals  of 
about  a  minute.  Second.  The  international  code  signal  of  distress  indicated  bv 
N  C.  Tliird.  The  distance  signal,  consisting  of  a  sqnare  t&s,  Laving  either 
above  or  below  it  a  ball  or  anything  resembling  a  ball.  Fourth.  A  contiouoDs 
sounding  with  any  fog-signal  apparatus. 

At  night :  First.  A  gnn  or  other  explosive  signal  fired  at  intervals  of  abont 
a  minute.  Second.  Flames  on  tlie  vessel  (as  from  a  baruing  tar  barrel,  oil 
barrel,  and  bo  forth).  Third.  Rockets  or  shells  throwing  stars  of  any  color  or 
description,  fired  one  at  a  time,  at  short  intervals.  Fourth.  A  continuous 
sounding  with  any  fog-signal  apparatus." 

(b)  The  Inland  Mules.  When  a  vessel  is  in  distress  and  reqnires  assistance 
from  other  vessels  or  from  the  shore  the  following  are  the  signals  to  be  used  or 
displayed  by  her,  either  together  or  separately,  namely  : 

In  the  daytime:  A  coutinaons  sounding  with  any  fog-signal  apparatus,  or 
firing  a  gnn. 

At  night ;  First.  Flames  on  the  vessel  as  from  a  burning  tar  barrel,  oil  barrel, 
and  so  forth.  Second.  A  continnoas  sounding  with  any  fog-signal  apparatus,  or 
firiiig  a  gun." 

B.  Presumption  of  Fatilt  Arlslne:  From  Breach  of  Besrolations  — i.  Bdle 
IN  THE  United  States  —  a.  In  Federal  Courts.  The  rule  in  the  federal  courts  is 
that  where  a  ship  at  the  time  of  collision  is  in  actnol  violation  of  a  statutory  rule 
intended  to  prevent  collisions  the  burden  is  upon  her'^  of  showing  that  her  fault 
could  not  have  been  a  contributory  cause  of  the  collision. 


th«  same  as  article  24  of  the  act  of  1366. 
There  is  no  rule  corresponding  to  this  con- 
tained in  the  act  of  1804,  nor  in  the  United 
States  Revised  Statutes  of  I8TS.  It  does  not 
appear  that  the  enactment  of  this  rule  has 
altered  in  aaj  respect  the  duties  ivnd  obliga- 
tions of  the  masters  and  owners,  or  that  it 
has  had  any  effect  whatever. 

As  to  the  **  neglect "  referred  to  in  this  ar- 
ticle see  siipra,  II,  A. 

Farther  aa  to  lighta  and  lignals  see  supra, 
III,  A,  G,  f,  (II).  (III). 

Farther  as  to  loolcout  see  supra,  11,  A,  2,  d. 

64.  Inland  Rules  (30  U.  S.  SUt.  at  L. 
p.  06,  c.  4,  [5  11,  art  30;  U.  8.  Comp.  Stat. 
(lUOl),  p.  2SS4).-  And  compars  International 
Rules  (26  U.  S.  Stat  at  L.  p.  320,  c.  802, 
[|  I],  art.  13;  U.  S.  Comp.  SUt  (1901), 
p.  28137,  supra,  note  26,  p.  339. 

66.  International  Rules  (20  U.  S.  8tat. 
at L.  p. 320, c.  802,  [J  1],  art.  2\;  U.  S.  Comp. 
Stat.  (19011,  p.  2871);  InUnd  Rules  (30 
U.  S.  Stat  at  L.  p.  90,  c.  4,  [t  11.  art  31; 
U.  S.  Comp.  SUt.   (1901),  p.  28B4). 

As  to  hghta  of  steamers  when  aEionnd  see 
The  Maurice  B.  Grorer,  92  Fed.  678,  63  U.  8. 
App.  162,  34  C.  C.  A.  616. 

Aa  to  lights  of  schooner  not  under  com- 
mand see  The  Cheruskia,  92  Fed.  683. 


[III.  A.  6.  f,  (vn)] 


66.  International  Rules  (86  U.  S.  SUt. 
at  L.  p.  320.  c.  802,  [|  I],  art.  31;  U.  S.  Comp. 
Stat  (1901),  p.  2871). 

67.  Inland  Rules  (30  U.  S.  SUt  at  L. 
p.  96,  c.  4,  [|  1],  art.  31;  U.  S.  Comp.  SUt 
(leoi),  p.  2884). 

68.  There  seems  to  have  been  a  gradnal 
change  in  the  direction  of  a  stricter  enforce- 
ment of  the  rules  and  regulations  in  Uie 
United  SUtes  courts  during  the  past  fift; 
years.  In  The  SanU  Glaus,  Olc.  Adm.  428, 
43S,  21  Fed.  Cas.  No.  12,327,  Judge  Betta 
speaking  of  the  rules  of  maritime  law  and 
also  of  the  reflations  says:  "They  are  em- 
ployed as  sUndards  by  which  Courts  of  Ad- 
miraltj[  regulate,  in  a  general  sense,  their  ap- 
preciation of  the  care,  skill  or  fidelity  wiui 
which  the  respective  vessels  have  performed 
their  duties  in  case  of  a  collision."  In  Kelly 
V.  Thompson,  U.  S.  D.  C.  IB87  [cited  in  1 
Parsons  Shipp.  k  Adm.  697],  Judge  Lowell 
saya:  "The  statute  only  defines  in  some  par- 
ticulars what  meaaures  and  precautions  are 
to  be  observed  and  these  are  no  more  or  other- 
wise obligatory  than  those  which  are  estab- 
lished by  tlie  unwritten  law."  In  Clark  r. 
The  Steamer  Admiral  Farragut,  10  Wall. 
(U.  S.)  334,  19  L.  ed.  946,  the  absence  of  a 
special  lookout  was  held  not  to  be  prima  fa«ie 
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b.  In  the  State  Courts.  In  tlie  state  conrts  it  has  been  Iield  that  a  non-com- 
pliAiice  with  the  legal  rules  of  navigation  autliorizee  a  presumption  in  tlie  absence 
of  evidence  to  the  contrary  that  the  collision  was  probably  due  to  such  nou- 
compliance.* 

2.  RotB  IN  Enclano.  In  England  the  effect  of  an  infringement  of  the  regula- 
tions is  prescribed  by  acts  of  parliament."'  In  the  cases  arising  under  theee  acts 
the  rule  appears  to  be  identical  with  that  of  our  federal  courts." 

cridenee   of   negligence   unless   it   had   8ome- 


lyh-ania  r.  Troop,  18  Wall.  (U.  S.)  125,  22 
L  ed.  US,  the  court  held  that  the  burden  of 
proof  was  upon  the  iafringing  vessel  to  sboiv 
not  merelj  that  her  fault  might  not  have  been 
one  of  tbe  cauaei  of  the  collision  or  that  it 
probably  waa  not  but  that  it  could  not  have 
tKcn.  This  wa«  a  collision  at  sea  between  a 
bark  and  a  steamer  and  the  steamer  was  found 
in  f*ult  for  not  moderating  her  speed  in  the 
fog  ftnd  the  baric  for  ringing  a  bell  instead  of 
•oiinding  a  fog-horn.  1^  bark  was  hove  to 
and  moving  through  the  water  about  a  mile 
■D  hour  and  there  was  evidence  in  the  ease 
tiut  the  bell  could  have  been  heard  as  far 
M  a  fog-horn,  but  the  court  held  that  it  was 
iiLpoisible  to  rebut  the  presumption  that  the 
breach  of  the  rr^gulation  was  a  contributory 
cause  of  the  collision.  In  England  in  a  libel 
arising  out  of  the  same  collision  by  owners  of 
the  bark  against  the  steamer  it  had  been  held 
that  tbe  bark  was  solelj  in  fault.  The  Penn- 
sylvania, 23  L.  T.  Rep.  N.  8.  55.  Since  this 
ease  the  current  of  decisions  appears  to  b« 
that  in  order  to  rebut  the  presumption  of 
fault  arising  from  a  breach  of  tbe  regulations, 
it  is  pecesaary  to  show  conclusively,  or  ttt  least 
beyond  a  reasonable  doubt,  that  such  violation 
could  not  lutve  contributed  to  the  collision. 
Dt*t*  Shipp.  ft  Adm.  |  387 ;  Myers  Fed.  Deo. 
tit  Haritune  Law,  \  6244.  As  in  tbe  case  of 
a  failure  to  answer  signals  promptly  in  ac- 
cordance with  Inspector's  rules  (The  Qarden 
City,  10  Fed.  589;  The  B.  B.  Saunders,  18 
Fed.  116),  to  keep  a  proper  lookout  (McCabe 
r.  Old  Dominion  St«amshlp  Co.,  31  Fed.  834; 
Ths  leland,   10  Fed^  771),  to  exhibit  ligbU 


Alabama,  17  Fed.  847 ;  The  Ariadne,  %  Ben. 
(U.  8.)  472,  1  Fed.  Cas.  No.  524;  Haney  e. 
ITie  Louisiana,  1 1  Fed.  Cas.  No.  6,020,  8  Am, 
L.  Rig.  422),  or  to  stop  and  reverse  in  ac- 
cordance with  rule  21  (The  Alaska,  22  Fed. 
6*8;  Tbe  Jay  Gould,  19  Fed.  766).  So  also 
in  the  case  of  a  failure  to  show  a  lighted 
torch.  The  Or^on.  27  Fed.  761,  768,  where 
the  court  said  in  effect  that  nothing  short  of 
an  absolute  certainty  that  it  could  do  no  good, 
to  be  established  by  proof  on  the  trial,  could 
ticuse  such  a  breach,  even  though  the  side- 
lights were  burning  brightly  and  could  have 
been  seen  by  a  competent  lookout.  See  also 
The  Frank  P.  lee,  30  Fed.  277 ;  The  Algiere, 
£1  Fed.  343.  And  where  a  vessel  displayed  a 
flare-up  light  when  she  was  not  beinff  over- 
taken in  violation  of  article  2  she  was  held  in 
fault  in  tbe  abaence  of  proof  that  this  could 
not  have  contributed  to  tbe  collision.     Ths 


Algiers,  38  Fed.  526.  In  the  act  of  March, 
1849,  regarding  lights  to  be  carried  upon  ves- 
sels navigating  the  Idkes  there  was  a  pro- 
vision that  the  owners  of  vessels  neglecting  to 
comply  with  the  regulation  should  be  liable 
to  the  injured  party  for  all  loss  or  damage 
resulting  from  said  neglect.  This  act,  it  has 
been  held,  did  not  prevent  the  wrong-doing 
vessel  recovering  half  of  her  damages  from 
the  other  where  the  latter  was  also  in  fault. 
Chamberlain  o.  Ward,  21  How.  (U.  S.)  648, 
16  L.  ed.  211. 

SO.  So  held  in  a  case  in  which  it  was  left 
to  a  referee  to  decide  whether  the  lack  of  a 
proper  lookout  did  in  fact  contribute  to  the 
collision.  Bianchard  v.  New  Jersey  Steam- 
boat Co.,  69  N.  Y.  292.  In  a  case  in  which  the 
collision  took  place  on  a  moonlight  night  when 
the  vessel  herself  could  be  seen  two  miles,  it 
was  held  that  the  absence  of  side-lights  did 
not  constitute  contributory  negligence.  White- 
hall Transp.  Co.  c.  New  Jersey  Steamboat 
Co.,  61  N.  Y.  369.  To  the  same  eSect  see 
Hoffman  c.  Union  Ferry  Co.,  47  N.  Y.  176,  7 
Am.  Hep.  43fi. 

70.  Marsden  Coll.    (3d  ed.)   S4  note. 

By  36  ft  37  Vtct.  C.  B5,  1.  17,  it  is  enacted 
that  if  it  is  proved  to  tile  court  that  any  of 
the  regulations  have  been  infringed  the  ship 
bv  which  such  regulation  has  been  infringed 
shall  be  deemed  Ui  be  in  fault,  unless  it  is 
shown  to  the  satisfaction  of  the  court  that  the 
circumstances  of  the  case  made  departure 
from  the  regulations  necessary.  This  section 
has  been  construed  to  refer  only  to  a  regu- 
lation which  was  in  the  circumstances  ap- 
plicable. The  Stoomvaart  Mattschappy  Ned- 
erland  f.  Peninsular,  etc.,  Steam  Nrv.  Co., 
6  App.  Cas.  876,  4  Aspia.VS67,  62  L.  J.  Adm. 
I,  42  L.  T.  Hep.  N.  S.  810,  29  Wkly.  Rep. 
173. 

71.  It  imposes  upon  the  vessel  that  has  in- 
fringed the  burden  of  proving  that  such  in- 
fringement could  not  by  any  possibility  have 
contributed  to  tbe  collision.  The  Fanny  M. 
Carvill  c.  The  Peru,  13  App.  Cas.  465  note,  2 
Aspin.  565,  44  L.  J.  Adm.  34,  32  L.  T.  Bep. 
N.  S.  648,  24  Wkly.  Rep.  62.  Where  the 
breach  clearly  did  not  contribute  to  the  col- 
lision this  section  will  not  apply.  As  there 
was  not  a  proper  lookout  on  one  vessel  it  was 
held  that  tbe  absenij  of  lights  on  the  other 
could  not  have  contributed  to  the  collision. 
The  Englishman,  3  Aspin.  606,  47  L.  J.  Adm. 
9,  27  L.  T.  Rep.  N.  S.  412,  3  P.  D.  18.  And 
see  The  Chuaan,  5  Aspin,  476,  63  L.  T.  Rep. 
N.  S.  00.  In  a  case  in  which  the  binnacle 
light  was  plainly  visible  over  the  stem  tbe 
fact  of  her  not  showing  a  white  light  or  flare 
to  an  overtaking  vessel  was  held  to  be  imma- 
terial.    The  Breadalbane,  4  Aspin.  SOS,  4Q 

[in.  B,  2] 
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8.  Failure  to  Stahd  Bt  Aptbb  Collision.  It  is  provided  by  statntc  that  if  the 
master  of  any  vessel  in  collision  fails  to  stand  by  to  render  afiaistance  and  to  ^ve 
the  name  of  bis  vessel,  her  ownership,  registry,  etc.,  to  the  other  vessel,  and  no  rea- 
sonable cause  for  such  failure  is  shown,  the  coilieion  shall,  in  the  absence  of  proof  to 
the  contrary,  be  deemed  to  have  been  caused  by  his  wrongful  act,  neglect^  or  defaalt.^ 

IV.  BIGHTS  AHD  LlABIUTIES  GBOWINO  OUT  OF  COLUSIOH. 
A.  Liability  For  Damag^e  Caused  by  Collision  —  i.  Uabujtt  op  ship  Am 
HbbOwhbbs  — a.  In  QeneraL    The  distinction  between  the  liability  of  thewbip 


L.  T.  Rep.  N.  S.  204.  7  P.  D.  188.  To  the 
Mine  effect  see  The  Fanny  M.  Carrill  v.  The 
Peru,  13  App.  Cm.  466  note.  2  Aepin.  665,  44 
L.  J.  Adm.  34,  32  L.  T.  R«p.  N.  S.  646,  24 
Wkly.  Rep.  68. 

Wliere  a  ahip  is  unable  to  comply  through 
inability  reaulting  from  previous  n^ligenoe, 
section  17  has  been  held  not  to  apply.  The 
Chiban,  4  Aapin.  478,  45  L.  T.  Rep.  N.  S.  623; 
The  Calypso  [ctfett  in  Marsden  Coll.  (3d  ed.) 
44,  note  dl. 

The  buiden  ia  on  the  ship  infringing  to 
show  that  the  infringement  was  unavoidable. 
Emery  i7.  Cichero,  0  App.  Cas.  136,  5  Aspin. 
2ie,  63  L.  J.  P,  C.  B,  EO  L.  T.  Rep.  N.  S.  305 ; 
The  Memnon,  6  Aspio.  317,  59  L.  T.  Rep. 
N.  S.  280,  82  L.  T.  Rep.  N.  S.  84;  The  Vera 
Crui,  5  Aspin.  270,  53  L.  J.  Adm.  33,  61  L.  T, 
Rep.  N.  S.  104,  9  P.  D.  88,  32  Wkly.  Sep.  783 ; 
The  Hibemia,  2  Aspin.  454,  31  L.  T.  Rep. 
N.  S.  803,  24  Wkly.  Rep.  80. 

Section  17  of  this  «ct,  it  BCems,  does  not 
apply  where  the  breach  ia  an  involuntary  act 
caused  by  t]ie  imminence  of  tbe  peril  and  the 
fault  of  the  other  ship.  Marsden  Coll.  (3d 
ed.)  56.  Nor  nhere  it  was  the  one  chance  of 
safety,  even  though  the  maneuver  was  not 
BUcccGsful.  The  Benares,  5  Aspin.  171,  53 
L.  J.  Adm.  2,  4B  L.  T.  Rep.  N.  S.  702,  9  P.  D. 
16,  32  Wkly.  Rep.  268.  Nor  where  tlie  col. 
lision  is  from  the  first  inevitable.  The  Buck- 
hunt,  4  Aspin.  84,  61  L.  J.  Adm.  10,  46  L.  T. 
Rep.  N.  S.  108,  0  P.  D.  152,  30  Wkly.  Rep. 
£32.  Nor  where  there  was  no  opportunity  of 
complying  with  it.  Raker  f.  The  Theodore  H. 
Rand,  12  App.  Caa.  247,  6  Aspin.  122,  56  L.  J. 
Adm.  «5,  5U  L.  T.  Rep.  N.  8.  343,  35  Wkly. 
Rep.  7S1:  The  Emmy  Haase,  5  Aspin.  216,  53 
L.  J.  Adm.  43,  60  L.  T.  Rep.  N.  S.  372,  9 
P.  D.  81,  32  Wkly.  Rep.  880.  But  it  has  been 
held  to  apply  in  inland  navigation  (The  Gier- 
mania  [ctled  in  Marsden  Coll.  (3d  ed.|  60, 
note  y];  The  Owl,  9  Sc.  Sesa.  Gas.  (4tb  8.) 
118) ,  but  not  to  rules  made  untter  a  local  ace 
which  did  not  contain  the  penal  clause  (The 
Harton,  53  L.  J.  Adm.  25,  9  P.  D.  44) . 

For  Other  caiea  decided  in  EngUnd  under 
this  section  see  China  Merchants'  8team  NaT. 
Co.  c.  Bignold,  7  App.  Cas.  612,  6  Aspin.  39, 
SI  L.  J.  Adm.  92,  47  L.  T.  Rep.  N.  S.  435,  31 
Wkly.  Rep.  303;  The  Hermod,  6  Aspin.  509, 
68  L.  T.  Rep.  N.  S.  670;  The  Duke  of  Buc- 
cleucb,  6  Aspin.  471,  Q2  L.  T.  Rep.  N.  S.  94, 
16  P.  D.  86;  The  Tmbro,  6  Aspin.  392,  63  L.  J. 
Adra.  49,  60  L.  T.  Rep.  N.  8.  S3S,  37  Wkly. 
Rep.  659;  The  Main.  6  Aspin.  37,  S5  L.  J. 
Adm.  70,  56  L.  T.  Rep.  N.  S.  16,  11  P.  D. 
132,  34  Wkly.  Rep.  678;  The  Love  Bird. 
[III.  B.  8] 


4  Aspin.  487,  44  L.  T.  Rep.  N.  8.  «C0,  0  P.  D. 
80. 

For  prevlona  Ensliah  acta  of  parliam^it 
upon  the  infringement  of  the  atatutory  rules 
of  navigation  and  the  cases  decided  there- 
under see  14  i  IS  Viet  c.  79,  |  28;  17  ft  IS 
Vict.  c.  104,  I  898;  25  ft  26  Viet  e.  63,  f  29; 
Beal  c.  Marehais,  L.  B.  6  P.  C.  310,  2  Aspin. 


Rep.  N.  S.  329,  6  Moore  P.  C.  N.  S.  SOI,  16 
Eng.  Reprint  815;  Tuff  c.  Warman,  2  C.  B. 
N.  S.  740,  86  L.  J.  C.  P.  863,  6  Wkly.  Rep. 
686,  S9  E.  C.  L.  740;  Morrison  v.  General 
Steam  Nav.  Co.,  8  Exeh.  733,  22  L.  J.  Exch. 
233;  The  Pyrus,  Holt  Adm.  40,  2  Mar.  L. 
Cas.  288;  The  Milan,  31  L.  J.  Adm.  lOS,  5 
L.  T.  Rep.  N.  8.  6B0,  Lush.  383;  Tbe  Aurora, 
Lush.  327 ;  Churchward  v.  Palmer,  10  Moor« 
P.  C.  472,  Swabey  88,  4  Wkly.  Rep.  504.  755, 
14  Eng.  Reprint  670 ;  The  Swanlaad,  S 
tipinks  107;  The  Telegraph,  1  Spinks  487; 
Itie  Fairy,  1  Spinks  893;  The  Aliwal,  1 
Spinks  96;  The  Juliana,  Swabey  20;  The  Psl. 
estine,  13  Wkly.  Rep.  111. 

And  io  Canada  see  31  Vict,  c  58,  f  6;  43 
Vict  c.  29;  The  Charles  Chaloner,  19  I..  C. 
Jur.  197;  The  Eliza  Keith.  3  Quebec  143; 
Tbe  Germany,  2  Stuart  Adm.  (L.  C.)  158; 
The  Arabian,  2  Stuart  Adm.  (L.  C.)  72;  Ttw 
Aurora,  2  Stuart  Adm.   (L.  C.)   62. 

72.  36  ft  37  Vict  c.  85,  f  16. 

For  cases  ariain£  under  this  sectloii  see  The 
Magnelt,  L.  R.  4  A.  ft  E.  417,  2  Aspin.  478,  32 
L.  T.  Rep.  N.  8.  126;  The  Valleyo,  Adm.  Div. 
April  27,  1887)  The  Emmy  Haase,  6  Aspin. 
216,  53  L.  J.  Adm.  43,  60  L.  T.  Rep.  N.  S. 
372,  9  P.  D.  81,  32  Wkly.  Rep.  880;  Tbe  Adri- 
atic, 3  Aspin.  16,  33  L.  '■'  Rep.  N.  S.  108: 
R(^.  r.  Keyn,  2  Ei.  D.  83,  46  L.  J.  M.  C.  17. 
26  Wkly.  Rep.  Dig.  37 ;  The  British  Princea 
IcitRd  in  Marsden  Coll.  (3ded.)  61,  note  dj. 
See  £11  p.  Ferguson,  L.  R.  6  Q.  B.  830.  I 
Aspin.  8,  40  L.  J.  Q.  B,  106,  24  L.  T.  Rep. 
N.  S.  Se,  19  Wkly.  Rep.  746  (decided  under 
26  ft  86  Vict.  c.  63,  |  33)  ;  The  Queen,  L.  R. 
2  A.  ft  E.  364,  38  L.  J.  Adm.  39,  20  L.  T. 
Rep.  N.  S.  856;  The  Hannibal,  L.  R.  2  A.  ft  K 
63,  37  L.  J.  Adm.  12. 

36  n.  S.  Stat  at  L.  p.  425,  took  effect  Dec 
15,  1890,  and  was  held  to  merely  put  upon  the 
vessel  (ailing  to  stand  by  tbe  burden  of  show- 
ing that  she  was  not  responsible  for  tbe  col- 
lision. The  Hercules,  80  Fed.  998,  42  U.  S. 
App.  431,  26  C.  C.  A.  301.  See  also  The  Rob- 
ert Graham  Dun,  70  Fed.  270,  33  U.  S.  Kaa. 
297,  17  C.  C.  A.  90;  Kalt  t>.  The  Kenilwortt, 
64  Fed.  890.     As  to  tbe  rule  with  reference  to 


Digitized  byGoOgIC 


COLLISION 


[7  Cyc]    873 


as  a  Te«  and  tbat  of  her  owDer  seeme  to  be  that,  whereas  the  maritime  lien 
attaclies  to  the  sfaip  ia  all  casee  of  damage  inflicted  bj  her  in  the  course  of  her 
ordinar;  and  lawful  employment  through  the  wroogful  act  of  tliOBe  in  charge,'" 
the  liability  of  the  owner  exists  not  qua  owner,  but  only  as  master  and  employer, 
and  be  is  not  liable  merely  because  lie  is  tlio  owner,  unices  it  is  also  shown  that 
those  navigating  were  his  servants.'"  In  other  words  to  sustain  a  libel  against 
the  ship  it  is  only  necessary  to  show  that  the  wrongful  act  of  the  captain  or  crew 
was  one  within  the  scope  of  their  employment,  whereas  to  hold  the  owner  liable 
it  most  also  appear  that  between  hiui  and  the  captain  and  crew  there  exiHtud  the 
relation  of  master  and  servant.^ 

b.  For  Acts  of  Vaster  and  Crew.  Tiie  ship  and  her  owners  are  liable  for  the 
wilful  as  well  as  the  negliguut  acts  of  the  master  and  crew  coiiimitted  within  the 
ecopo  of  their  employment.  This  is  the  rule  in  the  federal  and  state  courts.  In 
England  it  has  been  held  that  there  ia  no  liability  upon  the  ship  or  lier  owners  for 
wilful  wrong-doing  of  the  master  or  crew."     Where  no  voluntary  action  on  the 


standing  b;  before  the  jMusage  of  the  above 
act  see  Weaver  c.  The  Ormet,  2  Fed.  811. 

73.  The  origin  of  the  maritime  lien  (infra, 
IV,  B|,  which  under  the  admiralty  !an  the 
eollieiOQ  impressee  upon  the  wrong-doing  ves- 
sel, ia  supposed  by  some  writers  to  be  found 
in  the  English  law  of  Deodand  or  the  noxal 
action  of  the  civil  law,  where  the  offending 
thing  was  surrendered  to  the  party  injured 
thereby;  but  it  appears  to  be  the  better  opin- 
ion that  the  right  to  attach  the  ahip  has 
""'  'mply  as  a  ready  and  effectual  i   


(U.  S.)  53,  19  L.  ed.  67;  The  Lemington,  2 
Aspin.  475,  32  L.  T.  Rep.  N.  8.  69,  23  Wkly. 
Rep.  421. 

Xbe  penoa  primarily  liable  for  damage 
caused  by  collision  is  he  by  whose  wrongful 
•iCt  the  collision  took  place,  that  is,  the  master 
or  crew  of  the  offending  vessel.  Stort  u. 
Clements,  Peake  107;  Marsden  Coll.  (3d  ed.l 
66.  It  ia  owing  to  the  usual  inability  of  such 
person  to  respond  by  payment  of  damages 
that  the  law  has  provided  a  remedy  against 
the  ship-owner  and  also  one  against  the  ship. 
Marsden   Coll.    (3d  ed.)    67. 

Ai  to  the  personal  liability  of  the  master 
it  aeema  that  he  in  not  liable  for  collision 
caused  by  fault  of  pilot.  3  Kent  Comm.  176; 
Marsden  Coll.   (3d  ed.)   67. 

As  to  liability  of  master  vbeo  not  an  boaid 
at  time  of  collision  see  De  Harde  v.  The  Mag- 
dalena,  24  La.  Ann.  267.  The  master  is  re- 
Eponsible  for  the  negligence  of  the  crew,  but 
the  crew,  it  has  been  held,  are  liable  to  third 
perBons  only  for  wilful  defaults.  The  City  of 
New  York,  25  Fed.  14B. 

Where  the  master  b  part  owner  and  has 
ezclnnve  control  he  ia  liable  to  coOwneis. 
Williams  r.  Haya,  143  N.  Y.  442.  38  N.  E. 
449,  62  N.  Y.  St.  461,  42  Am.  St.  Hep.  743,  2H 
L.  B.  A.  153. 

74.  The  primary  ground  of  the  liability  of 
a  ship-owner  for  such  damage  is  the  responsi- 
bility of  a  master  for  the  misconduct  of  his 
servants  while  in  his  employ.  Abbott  Shipp. 
<I2th  ed.)  673;  Lowndes  Coll.  7;  1  Parsons 
Shipp.  ft  Adm.  S28. 

75.  Richmond  Turnpike  Co.  e.  Vanderbilt, 
1  Hill    (N.  Y.)   480;  Wright  c.  WUcox,  19 


Wend.  (N.  Y^.)  343,  32  Am.  Dec.  607;  The 
Emily,  67  L.  T.  Rep.  N.  S.  214;  Maraden  Coll. 
(3d  ed.)  69. 

For  further  cases  diatln{iiiahlit£  between 
the  liability  of  the  ship  in  rem  and  of  her 
owners  In  personam  see  The  Steam  Tug  Clara 
Clarila  v.  Cox,  23  Wall,  (U.  S,)  1,  23  L.  ed. 
146;  Sturgis  f.  Clough,  21  How.  (U.  8.)  451. 
16  L.  ed.  188;  Taylor  v.  Carryl,  20  How. 
(U.  S.)  GS.3,  15  L.  ed.  1028;  The  Schooner 
Freeman  v.  Buckingham,  18  How.  (U.  S.) 
182,  15  L.  ed.  341 ;  Harmony  i-.  U.  S.,  2  How. 
(U.  S.)  210,  11  L.  ed.  23B;  The  R.  L.'  May- 
fa^,  4  Blatchf.  [U.  S.)  88,  20  Fed.  Cas.  No. 
11,370;  The  Edwin  v.  Naumkeag  Steam  Cot- 
ton Co..  1  Cliff.  (U.  S.)  330,  8  Fed.  Cas.  No. 
4,301,  23  law  Hep.  277;  Simpson  p.  Thomp- 
son, 3  App.  Cas.  279,  3  Aspin.  567,  38  L.  T. 
Rep.  N.  S.  1 ;  River  Wear  Com'rs  c.  Adamson, 

2  App.  Cas.  743,  3  Aspin.  521,  46  L.  J.  Q.  B. 
C.  P.  &  Exch.  82,  37  L.  T.  Rep.  N.  S.  543,  24 
Wkly.  Rep.  872;  The  Lemington,  2  Aspin. 
475,  32  L.  T.  Rep.  N.  S.  69,  23  Wkly.  Rep. 
421 ;  Hodgkinson  i>.  Femie,  2  C.  B.  N.  S.  415, 

3  Jur.  N.  S,  818,  26  L.  J.  C.  P.  217,  89  E.  C.  L. 
415;  The  Cumberland,  Stuart  Adm.  (L.  C. 
1858)   75. 

76.  Gates  f.  Miles,  3  Conn.  64  (a  case  of 
sudden  lufSng  which  might  have  been  wilful)  ; 
Reynolds  r.  Toppan,  15  Mass.  370,  8  Am.  Dec. 
110;  Ralston  V.  The  State  Rights,  Cmbbe 
(U.  S.)  22,  20  Fed.  Cas,  No.  I!,.'i40  (where  a 
libel  was  sustained  against  a  vessel  for  wil- 
fully and  maliciously  running  into  another, 
the  court  holding  that  it  was  within  the  scope 
of  the  master's  emplovment  to  direct  the  ship 
to  be  steered  at  his  pl«isure).  And  see  Sturrfs 
V.  Clough,  21  How.  (U.  S.)  461,  16  L.  ed.  188; 
The  Florence,  2  Flipp.  (U.  S.)  56,  9  Fed.  Cas. 
No.  4,880,  4  Centr.  L.  J.  249.  2  Cine.  L.  Bui. 
60.  23  Int.  Rev.  Rec.  105;  Diaa  r.  The  Re- 
venge. 3  Wash.  (U.  S.)  262,  7  Fed.  Cas.  No. 
3377.  The  OM-ners  are  not  responsible  for 
crimes  committed  by  the  master.  Oabriel- 
Kon  f.  Wavdell,  135  N.  Y.  1,  31  N.  E.  969,  47 
N.  Y.  St.  848,  31  Am.  St.  Rep.  793,  17 
L.  E.  A.  228. 

In  England.— See  The  Druid.  1  W.  Rob. 
301,  where  a  tug  was  held  not  liable  to  ar- 
rest, the  master  having  wilfully  driven  her 
against  the  vessel  she  had  been  towing. 
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part  of  the  vessel  contributed  to  the  collisioD,  as  wbere  the  connection  of  the 
veseel  with  the  collision  was  wholly  passive,  there  is  no  liability." 

2,  LuBcmr  Of  Owners  and  Charterers.  Where  the  vessel  is  nnder  olmrter 
and  the  charterers  have  appointed  their  own  master  and  crew  the  owners  are  not 
liable  in  a  personal  action  for  the  damage  cansed  by  collision.  The  liability  in 
ench  cases  is  upon  the  charterer."  If,  however,  the  crew  have  been  appointed  by 
the  owners,  it  seems  that  the  owners  would  be  liable,  notwithstanding  that  the 
crew  are  paid  by  the  charterer  and  are  subject  to  his  orders."  The  presumption 
is  that  those  in  charge  of  a  ship  are  in  the  employment  of  her  owners  and  also 
that  the  registered  owner  is  the  real  owner,  but  these  presnmptions  may  be  rebnf- 
ted  by  competent  evidence.** 

B.  Maritline  Lien"  Arlslnif  From  Collision  —  1.  Its  Charactkr.  The  gen- 
eral maritime  law  gives  a  Ken  for  a  maritime  tort  «pon  the  offending  vessel,  and 

62  L.  J.  p.  C.  118,  70  L.  T.  Rep.  K.  S. 
47,  1  Repoita  3S4 ;  Morgan  v.  The  Steamslup 
Castlegate,  [1603]  A.  C.  36,  7  Aspin.  284,  62 
L.  J.  P.  C.  17,  68  L.  T.  Rep.  N.  S.  89,  1  Re- 
porte  67,  41  Wktj.  Rep.  34S;  The  Tasmania, 
6  Aspin.  306,  E7  L,  J.  Adn).  49,  59  L.  T.  Rep. 
N.  S.  263,  13  P.  D.  110;  The  Farlement 
Beige,  4  Aapin.  234,  42  L.  T.  Rep.  N.  8.  273; 
5  P.  D.  197,  28  Wkly.  Hep.  642;  The  Lem- 
ington,  2  Aspin.  475,  32  L.  T.  Rep.  N.  S.  69, 
23  Wkly.  Rep.  421;  Hole  f.  Sittingbounw!, 
etc.,  R.  Co.,  e  Hurl.  A  N.  488,  30  L.  J.  Exch. 
81,  3  L.  T.  Rep.  N.  S.  750,  9  Wkly.  Rep.  274; 
The  Emily.  67  L.  T.  Rep.  N.  S.  214 ;  The  Ruby 
Queen,  Lush.  266;  Quarman  v.  Burnett,  fl 
M.  &  W.  499,  4  Jur.  96». 

78.  So  held  in  England.  Fenton  c.  Dublin 
fateam  Packet  Co.,  8  A.  &  E.  835,  8  L.  J. 
Q.  B.  28,  1  P.  &  D.  103,  35  E.  C.  L.  867; 
Fletcher  v.  BraddJek,  2  B.  &  P.  N.  R.  182,  9 
Kev.  Rep.  633;  Dalyell  c.Tyrer,  E.  B.  ft,  E. 
899,  96  £.  C.  L.  890.  A  stipulation  that  the 
crew  of  a  veaael  under  charter  should  obey 
the  ordera  of  those  in  command  of  a  steatner 
by  whom  she  was  being  towed,  it  seems,  doea 
not  relieve  the  owners  from  their  liability  aa 
such.      The  Tioonderoga,  Swabey  215. 

Ab  to  liability  of  partners  eee  Uaraden 
Coll.  (3ded.)  74. 

The  fact  that  the  crew  have  been  appointed 
by  the  master  held  not  to  relieve  the  owneis 
from  liability  for  their  negligence.  Steel  v. 
Lester,  3  Aapin.  637,  3  C.  P.  D.  121,  47  I*  J. 
C.  P.  43,  37  L.  T.  Rep.  N.  S.  842,  26  Wkly. 
Rep.  212.  See  The  Phebe,  I  Ware  (U.  S.) 
265,  19  Fed.  Cas.  No.  11,064;  Bumard  r. 
Aaron,  31  L.  J.  C.  P.  334. 

Ai  to  Ensliah  act  holding  ownei  liable  for 
damage  to  piers,  etc,  by  persons  other  than 
hJH  servants  see  10  Vict.  c.  27,  \  74;  Haraden 
Coll.  (3ded.)  73. 

80.  So  held  in  England.  Fraier  c.  Cuth- 
bertaon,  S  Q.  B.  D.  83,  SO  L.  J.  Q.  B.  277,  29 
Wkly.  Rep.  306;  Hibbs  v.  Robs,  L.  R.  I  Q.  B. 
634,  9  B.  &  S.  655,  12  Jur.  N.  S.  812,  35  L.  J. 
Q.  B.  103.  16  L.  T.  Rep.  N.  S.  67 ;  Cheatean- 
neuf  K.  Capeyron,  7  App,  Caa.  127,  4  Aspin. 
489,  51  L.  J.  P.  C.  37,  46  L.  T.  Rep  N.  S.  65; 
Joyce  c.  Capel,  8  C.  t  P.  370,  34  E.  C.  L.  785; 
Marsden  Coll.  (3d  ed.)  68.  See  also,  gen* 
erally.  Evidence;  Masteb  and  Sebtant. 

81.  See,  generally,  Mabitike  Liens. 


WllfnUj  caating  vessel  adrift.— In  The 
Ida,  Lush.  6,  in  which  a  libel  was  dismissed 
against  a  vessel  whose  master  wilfully  cast 
another  adrift,  a  distinction  was  drawn  be- 
tween general  malice  and  particular  malice, 
and  it  waa  said  that  the  owner  would  be  liable 
where  the  master  of  a  steamer  wilfully  en- 
tered a  crowded  roadstead  at  full  speed  on 
a  dark  night. 

Assisting  another  vessel  tat  distress  has 
been  held  to  be  within  the  scope  of  4  master's 
employment.  The  Thetis,  L.  R.  2  A.  &  E.  366, 
38  L.  J.  Adm.  42,  22  L.  T.  Rep.  N.  S.  276,  3 
Mar.  L.  Cas.  3B7.  See  also  The  Princess 
Royal,  L.  R.  3  A.  4  K  41,  30  L.  J.  Adm.  43, 
22  L.  T.  Rep.  N.  S.  39;  Fletcher  f.  Braddick, 
2  B.  4  P.  N.  R.  182,  9  Rev.  Rep  633;  The 
Dundee,  1  Hagg.  Adm.  100. 

77.  As  for  example  where  one  vessel  was 
thrown  against  another  by  the  swell  caused 
by  a  passing  steamer.  Kisaam  v.  The  Al- 
bert, 21  Law  Rep.  41,  14  Fed.  Cas.  No.  7,852. 
Where  one  vessel  ran  into  another  and  caused 
the  latter  to  come  into  collision  with  a  third, 
the  same  rule  was  applied  with  reference  to 
the  second  vessel.  The  Moiey,  Abb.  Adm.  73, 
17  Fed.  Cas.  No.  9,894. 

78.  U.  S.  Rev.  SUt.  (1878),  f  4286;  The 
Barnstable,  181  U.  S.  464,  21  S.  Ct.  484,  45 
L.  ed.  B54;  Thorp  v.  Hammond,  12  Wall. 
(U.  S.)  408,  20  L.  ed.  419  (where  the  vessel 
waa  chartered  to  one  of  several  eo8wnera  by 
whom  she  was  exclusively  managed);  Mars- 
den  Coll.  (3d  ed.)  74.  It  has  also  been  held 
that  the  owners  were  not  liable  vn  personam 
when  the  vessel  was  run  by  the  master  on 
shares  and  he  employed  and  paid  her  crew. 
Oulzoni  I!.  Tyler,  64  Cal.  334,  30  Pae.  981; 
Somes  V.  White,  65  Me.  542,  20  Am.  Rep.  718 ; 
Webster  v.  Disharoon,  64  Fed.  143.  It  has 
been  held  that  the  owner  was  not  liable  while 
the  vessel  was  in  charge  of  a  selling  agent 
■who  had  employed  his  own  servants  to  move 
her.  Scott  c.  Scott,  2  Stark.  438,  20  Rev. 
Rep.  711,  3  E.  C.  L.  470.  AUo  so  held  in 
case  of  a  transport  chartered  to  the  gov- 
ernment and  in  command  of  officers  of  the 
navy.  Hodgkinson  p.  Fernie,  2  C.  B.  N.  S. 
415,  3  Jur.  N.  S.  818,  26  L.  J.  C.  P.  217, 
SO  E.  C.  L,  415.  The  ship  would  be  liable 
in  rem,  in  such  a  case.  The  Utopia  v.  The 
Primula,    [1893]    A.   C.    492,    7   Aspin.   408, 
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this  lion  travels  with  tlie  ship  into  wlioeesoever  hands  she  may  go."  The  pro- 
ceeding in  rem  to  enforce  sucli  a  lien  is  not  a  process  nor  is  it  a  remedy  only,  Dut 
ie  tlie  enforcement  of  a  proprietary  interest." 

2.  How  DiVBSTBD.  Tne  lien  is  not  divested  by  a  sale  to  a  hona  fide  purchaser 
withont  notice  where  there  has  been  no  laches  by  the  injured  party,  unless  the 
sale  takes  place  by  virtue  of  a  judicial  proceeding  in.  rem.  A  transfer  within  a 
jurisdiction  where  the  offending  vessel  la  not  subject  to  seizure  works  no  excep- 
tion to  this  rule.""  Laches  or  delay  in  the  enforcement  of  the  lien  will  under 
proper  circamstances  constitute  a  defense."*  No  arbitrary  or  fixed  period  of  time 
Las  been  established,  but  the  delay  which  will  defeat  such  a  suit  must  in  every 
ease  depend  upon  the  peculiar  equitable  circumstances  of  the  particular  case.*" 

8.  Thb  Priobtty  of  Such  Uen.  The  lien  arising  from  collision  has  precedence 
over  all  liens  prior  in  time  arising  upon  contract,  including  liens  for  repairs  to 
the  negligent  vessel,  seamen's  wages,  pilotage,  and  towage,  and  is  to  be  preferred 
to  a  bottomry  loan  made  upon  tne  same  voyage  prior  to  the  happening  of  the 
cuUision." 

C.  Division  of  Loss —  1.  In  Cases  op  Ihbvitablb  accident.  It  is  now  the 
settled  law  in  England  and  in  the  United  States  that  in  cases  of  collision  caused 
by  inevitable  accident  each  party  shall  bear  his  own   loss,^  and  provisions  to 


82.  Galena,  etc.,  Packet  Co.  «.  Tbe  Rock 
Inland  R.  Bridge,  a  Wall.  (U.  S.}  213,  IS 
L.  ed.  763;  Hale  v.  Washington  Ina.  Co.,  2 
Story  (U.  S.)  176,  11  Fed.  Cag.  No.  6,916,  fi 
l^w  Rep.  200 ;  The  America,  1  Fed.  Caa.  No. 
SSB,  29  Hunt.  Mer.  Mag.  4S9,  16  Law  Rep.  204, 
a  West.  L.  Month.  279;  The  Avon,  Brown 
Adm.  170,  18  Int.  Rev.  Rec  165,  2  Fed.  Cas. 
Ko.  680,  «  Cbic.  L^.  N.  41 ;  Harmer  v.  Bell, 
7  Moore  P.  C.  267,  13  Eng.  Reprint  884. 

S3.  The  Arcturus,  18  Fed.  743;  The  Avon, 
Brown  Adm.  170,  18  Int.  Rev.  Rec.  165,  2  Fed. 
Caa.  No.  680,  6  Chic  Leg.  N.  41. 

84.  Verderwater  r.  Mills.  19  How.  (U.  S.) 
82,  15  L.  ed.  6S4;  Edwarda  v.  The  Robert  F. 
Stockton,  Crabbe  (U.  S.)  680,  8  Fed.  Cas.  No. 
4,297;  The  Paragon,  1  Ware  {U.  S.)  326,  18 
Fed.  Cas.  No.   10,708. 

85.  The  Champion,  Brown  Adm.  620,  E  Fed. 
Cas.  No.  2,583,  1  Am.  L.  T.  Rep.  N.  S.  493,  7 
Chic  Leg.  N.  1 ;  The  Avon,  Brown  Adm.  170, 
12  Fed.  Cas.  No.  680,  6  Chic.  Leg.  N.  41.  18 
1st.  Rev.  Rec.  I6S. 

86.  Where  the  lien  is  to  be  enforced  to  the 
detriment  of  a  purchaser  for  value  without 
notice  of  the  lien  the  defense  of  laches  will  be 
b«ld  valid  under  shorter  time  than  when  the 
claimant  ia  the  owner  at  the  time  the  Hen  ac- 
crued. Young  V.  The  Steamboat  Key  City,  14 
ffall.   (U.  8.)   653,  20  L.  ed.  896. 

87.  Young  V.  The  Steamboat  Key  City,  14 
WalL  (U.  S.)   653,  20  L.  ed.  896. 

Ulutratioiu. —  Where  the  vessel  bad  been 
in  colliaion  in  December,  1848,  and  was  not 
anvited  until  August,  1849,  the  lien  was  en- 
forced, although  she  had  been  sold  in  June, 
\Mi.  Harmer  c.  Bell,  IS  L.  T.  Rep.  N.  8. 
436,  7  Moore  P.  C.  267,  3  W.  Rob.  220,  2  Eng. 
L.  &  Eq.  636,  13  Eng.  Reprint  884.  Whera 
the  collition  took  place  in  December,  1840, 
ud  luit  was  brought  in  Febniary,  1860,  but 
the  Teasel  waa  not  arrested  until  January. 
1S63,  the  having  been  advertised  and  sold  in 
November,  1881,  it  w««  held  that  there  was 
no  Ucbte  and  that  the  lien  was  not  lost. 
Dean  v.  Richards,  Brown  A  L.  89,  2  Moore 


P.  C;  N.  S.  1,  16  Eng.  Reprint.  803.  Where 
tbe  libel  had  not  been  Sled  until  more  than 
twenty  months  after  the  collision  and  in  t^ 
meantime  the  vessel  had  been  sold,  she  was 
held  not  t«  be  subject  to  arrest.  The  Ad- 
miral, 1  Fed.  Caa.  No.  84,  18  X*w  Rep.  91. 
Where  the  libel  was  not  filed  until  four  yeara 
after  the  collision  and  the  vessel  had  in  the 
meantime  been  at  various  ports  of  the  state 
where   libellant   lived  aod   nad  been   sold   to 

Krties  who  were  ignorant  of  the  collision,  the 
el  was  dismissed.  The  D.  M.  French  [.cited 
in  1  Parsons  Shipp.  A  Adm.  532].  Where  the 
vessel  passed  into  the  bands  of  innocent  pur- 
chaBcrs,  who  tried,  two  years  after  the  colli- 
sion,  to  ascertain  the  existence  of  any  liens, 
it  was  held  that  a  libel  thereafter  filed  could 
not  be  enforced.  The  Bristol,  20  Fed.  800. 
See  also  McBride  v.  The  Atlas,  28  Int.  Rev. 
Rec.  130. 

8&   Norwich,  etc.,  Tranap.  Co.  v.   Wright, 

13  Wall.  (U.  8.)  104,  20  L.  ed.  686;  The  John 
O.  Stevens,  40  Fed.  331,  Blatchford,  J.  [af- 
firming 36  Fed.  615,  disapproving  Tbe  Amoa 
D.  Carver,  35  Fed.  666,  and  diatingwahing 
The  Samuel  J.  Christian,  16  Fed.  708;  The 
Prank  G.  Fowler,  21  Blatchf.  (U.  S.)  410,  17 
Fed.  663];  The  M.  Vandercook,  24  Fed.  472; 
The  Maria  &.  Elizabeth,  12  Fed.  627;  The 
Pride  of  the  Ocean,  7  Fed.  247 ;  The  Benares, 

14  Jur.  581,  7  Notes  Cas.  (Eng.)  Suppl.  60; 
The  Linda  Flor,  4  Jur.  N.  S.  172,  Swabey 
309,  0  Wkly.  Rep.  197;  The  Elin,  8  P.  D.  39; 
The  Aline,  1  W.  Rob.  Ill;  Abbott  Shipp. 
(11th  ed.)  621;  Uaclachlan  Shipp.  (2d  ed.) 
663. 

A.a  to  lien  for  damage  by  nesliEent  towage 
see  The  Glen  Iris,  78  Fed.  511 ;  The  Gratitude, 
42  Fed.  299;  The  Samuel  J.  Christian,  18  Fed. 
796. 

89.  Delaware.  —  Smyrna,  etc..  Steamboat 
Co.  V.  Whildin,  4  Harr.   (Del.)   228. 

Kentucky. — Broadwell  c.  Swigert,  7  B.  Mon. 
(Ky.)   39,  45  Am.  Dec.  47. 

Louisiana. —  Edgel  v.  Barataria,  etc..  Canal 
Co.,  6  L*.  Ann.  425;  Uyers  v.  Perry,  1  La. 
[IV.  C  1] 
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titis   effect   are   contained   in   Uie   codes   of  moet  of   the    maritime   states  of 
Enrope." 

2.  In  Cases  op  Inscrdtablb  Fault.  In  cases  of  collision  due  to  so-called 
inscrutable  fault,  in  which  there  exists  a  reasonable  doubt  as  to  which  vessel,  or 
whether  either  of  them,  was  to  blame,  the  principle  in  the  United  States  appears 
to  be  as  follows :  Where  there  is  no  evidence  of  any  facta  which  would  negative 
the  theory  of  the  collision  having  been  the  result  of  mevitabia  accident,  the  donbt 
is  sufficient  to  raise  the  presumption  that  it  was  due  to  the  perils  of  tlie  sea,  and 
the  case  is  treated  as  one  of  inevitable  accident  and  each  party  bears  his  own 
loss."  On  the  other  hand  where,  although  it  is  manifest  that  tliere  must  have 
been  fault  on  both  sides,  no  specific  or  paiticular  fault  can  be  attributed  to  either 
vessel,  the  case  is  treated  as  one  of  mutual  fault  and  the  loss  is  divided."^ 


Ann.  372;  BrickeU  v.  Friibf,  S  Rob.  (Lft.) 
204;  Virginia  Mar.  Ins.  Co.  f.  Millaudon,  11 
La.  114. 

Ohio. —  Boyce  c.  The  Steamboat  Empress,  1 
Ohio  Dec.  (Reprint)   173,  3  West.  L.  J.  174. 

Teaoi. —  The  Veruma  i),  Clark,  1  Tex.  30. 

United  Stotea. —  Lockwood  f.  The  Schooner 
Grace  Girdler,  7  Wall.  (U.  S.)  106,  19  L.  ed. 
113;  Stainback  K.  Rae,  14  How.  (U.  S.)  632, 
14  L.  ed.  530;  The  Worthington,  IS  Fed.  336; 
Jerom«  f.  Floating-Dock,  3  Hughes  (U.  S.) 
608,  13  Fed.  Gas.  No.  7,201;  Ward  c.  The 
Fashion,  6  McLean  (U.  S.)  152,  Ncwb.  Adm. 
8,  20  Fed.  Caa.  No.  17,154;  The  Scioto,  2 
Ware  (U.  S.)  380,  21  Fed.  Cas.  No.  12,608,  11 
Law  Kep.  10,  6  N.  Y.  Leg.  Obs.  442;  The  Nau- 
tilus, 1  Ware  (U.  S.)  529,  17  Fed.  Cas.  No. 
10,058;  The  Moxey,  Abb.  Adm.  73,  17  Fed. 
Cas.  No.  9,804:  The  Eliza  and  Abby.  Blatchf. 
&  H,  Adui.  435,  8  Fed.  Cas.  No.  4,348. 

finjiand.— The  Woodrop-Siuis,  2  Doda.  83; 
Maraden  Coll.  (3d  ed.)   128. 

90.  As  authorities  for  the  doctrine  that  in 
collision  caused  by  inevitable  accident  each 
vessel  should  bear  its  own  loss  may  be  cited: 
1  Bell  Conim.  Laws  Scotland  582 ;  Boulay- 
Paty ;  French  Code  de  Commerce,  art,  407 ; 
Jacobsen  Sea  Laws  235 ;  Pardessua  Droit 
Com.,  tome  3,  p.  652.  See  also  Aduisalty, 
1  Cyc.  806,  note  7. 

Exceptions  to  this  rule. —  In  Denmark,  it 
seems,  both  ships  join  in  making  good  the 
damage,  according  to  arbitration.  1  Priteh- 
ard  Adm.  Dig.  234.  According  to  the  Dutch 
Code,  art.  £40,  and  the  Ruxsian  Idw,  arts. 
455,  450,  457,  when  the  collision  is  caused 
by   "  ^oTCC   ma/evre,"    or   when    there   is   no 

iiroot  of  fault,  if  one  of  the  two  vessels  is 
ying  at  anchor  the  damage  is  divided  be- 
tween Ihe  parties.  Report  Special  Commis- 
sion Paris  Conference  (1001),  p.  6.  Aa  to 
the  Roman  law  in  such  cases  see  Flanders 
Shipp.  201.  Under  the  early  English  de- 
cisions from  1070  to  1824  in  cases  of  col- 
lision caused  by  inevitable  accident  the  loss 
was  divided  between  the  two  vessels.  Mars- 
den  Coll.  (3d  ed.)  154.  Among  the  medi- 
eval codes  and  e«rlier  writers  the  follow- 
ing n'ere  in  favor  of  a  division  of  the  lose 
between  the  two  vessels  in  cases  of  collision 
caused  by  inevitable  accident:  Black  Book 
Adm.  (dating  from  Edw.  Ill  to  Hen.  VIII)  ; 
Danish  Code  (1507);  Consolato  del  Mare 
(1404),  contained  in  tbe  collectton  of  mari- 
[IV,  C.  1] 


time  laws  of  Pardessus;  Laws  of  Oleron 
il2fl6),  Iaws  of  Wisby   (13th  century),  aJid 

Ordonuance  de  la  Marine,  of  Louis  XI^' 
(1681),  all  three  of  which  are  contained  in 

the  appMidixes  to  Peters'  Admiralty  Keporta. 

from  which  they  arc  reprinted  in  30  Fed.  Cas. 

p.  1171  ct  aeq.;  2  Vslin  Comm.  178.     See  also 

Admikaltt,   1  Cjc.  706,  note  7. 

91.  Bayard  r.  Steamboat  Coal  Valley,  3 
Pittsb.  (Pa.)  165;  Shepherd  C.  The  Schooner 
Clara,  102  U.  S.  200,  26  L.  ed.  145;  The 
Worthington,  10  Fed.  836 ;  The  Breeze,  6  Ben. 
(U.  S.)  14,  4  Fed.  Caa.  No.  1^28,  6  Am.  L. 
Rev.  762;  Tbe  Kallisto,  2  Hughea  (U.  S-) 
IZ8,  14  Fed.  Cas.  No.  7.600;  1  Pritchard 
Adm.  Dig.  328. 

In  EnsUnd  tbe  rule  is  stated  as  follows: 
"  Where  a  ship,  or  each  of  the  two  sUips,  al- 
leges negligence  on  the  part  of  the  other,  and 
it  is  manifest  that  the  collision  was  caused 
by  fault  somewhere,  but  the  evidence  does  not 
satisfy  the  Court  on  which  aide  the  fault  lies, 
no  damages  can  be  recovered,  and  each  ship 
bears  her  own  loss."  Marsden  Coll.  (3d  ed.) 
2  [citing  The  Catherine  of  Dover,  2  Ha^. 
Adm.  145 ;  Papayannj  r.  Russia  Steam  Nav., 
etc.,  Co.,  2  Moore  P.  C.  N.  S.  Ifll,  15  Eng. 
Reprint  802] ;  The  Maid  of  Auckland,  6  Notes 
Caa.    (Eng.)    240. 

92.  The  Comet,  1  Abb.  (U.  S.)  451,  «  Fed. 
Caa.  No.  3,050,  5  Am.  L.  Rev.  184,  2  Chic. 
Leg.  N.  301;  The  Tracy  J.  Bronson,  3  Ben. 
(U.  S.)  341,  24  Fed.  Cas.  No.  14,131;  Lucas 
c.  Tbe  Thomas  Swann,  6  McLean  (U.  S.)  292. 
Newb.  Adm.  158,  IS  Fed.  Cas.  No.  8,588,  3 
Am.  L.  Reg.  650;  The  Scioto,  2  Ware  (U.  S.) 
360,  21  Fed.  Caa.  No.  12,508,  11  Law  Rep. 
16,  5  N.  Y.  Leg.  Obs.  442. 

Early  EngliBh  cases.— The  Catherine  of 
Dover,  2  Hagg.  Adm.  145;  Marsden  Coll.  (3d 
ed.)    162. 

In  Canada  if  the  cause  of  tbe  collision  ia 
unknown  or  it  is  impossible  to  determine  by 
whose  fault  it  is  caused  the  damages  are 
borne  in  equal  proportions  by  both  vessels. 
Commerce  Code,  art.  2526;  I  Pritchard  Adm. 
Dig.  320. 

In  France  the  loss  on  ships  it  seems  is  di- 
vided ''  lorsqu'il  est  impossible  de  prteiaer 
par  la  faute  de  qui  le  dommage  eat  arrive" 
Abordage  Nautique,  Caumont  |  151 ;  Mars- 
den Coll.  (3d  ed.)  168.  Aa  to  the  loss  on 
cargoes:  "  Le  doute  suffit  pour  fairs  pi«- 
sumer  la  fortune  de  ]a  mere  plutot  que  Ic 
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8.  IM  Cases  op  HuraAL  fault —  a:  Rnle  at  Common  Law.  Under  tlie  com* 
moD  law  AB  administered  in  the  state  courts  of  the  United  States  if  both  vessels 
are  in  fault  neither  of  tbem  can  recover  from  tlie  other,  bat  each  party  most  bear 
his  own  losB.^ 

b.  Rule  In  Admiralty"  —  (i)   Division  of  Loss  to  tss  Two    Vmsssls. 

California. —  Kelly  v.   Cunningham,   1   Cal. 


faute."  "  II  faiidra  done  Etablir  una  faute 
i  I'cncontre  de  la  personne  que  I'on  pretend 
lendre  rcBponsable,"  Code  International  de 
I-AbDTdoge  Maritime,  by  F.  C.  Autran  (1390), 
p.  1Z4.       - 

In  Holland,  if  neither  fault  nor  fortuitouB- 
neu  oD  be  proved  and  therefore  the  eause  of 
eoUision  is  dubious,  the  damages  sustained  by 
botli  vessels  and  their  cargoes  is  added  t<^ 
geiber  and  divided  ratably  according  to  the 
value  of  the  respective  vessels  and  cargoes. 
Conunercial  Code,  art.  83S. 

Id  Portugal  the  rule  is  the  same  as  in  Bol- 
Jand.      Commercial  Code,  art.   1670. 

In  SL  Luda  the  rule  is  the  same  as  in 
Canada.      Commercial  Code,  art.  2360. 

Id  Italy  and  Spain  it  seems  that  where  the 
pUintiff  ia  unable  to  prove  that  the  collision 
was  attributable  to  the  fault  of  either  party, 
each  party  bears  one-half  the  damage.  Re: 
port  Special  Commission  Paris  Conference 
(1001),  p.  6. 

Among  the  medieval  cod«*  and  earliei 
v)iteis.^The  Roman  law  was  against  the 
division  of  loss  in  such  eases.  Abbott  Shipp. 
(Tth  Am.  ed.)  322.  Under  the  laws  of 
OleroQ  the  loss  was  borne  in  equa.1  shares. 
1  Bell  Comm.  (5th  ed.)  SSI.  Under  the  laws 
o[  Wisby  there  was  a  ratable  contribution 
to  the  damage,  1  Bell  Comm.  (5th  ed.)  681. 
Usder  the  code  of  the  Hanse  towns  it  was 
borne  in  equal  shares.  1  Bell  Comm.  (Gth 
c(L)  681.  It  seems  it  was  home  in  equal 
thares  also  under  the  rule  of  the  Ordonnance 
de  la  Marine  ot  Louis  XIV.  Code  de  Com- 
merce, art.  II,  tit.  13,  No.  487.  The  Ordi- 
nance of  Rotterdam  (1721),  H  255,  256,  pre- 
•cribed  an  equal  division  in  all  cases  except 
where  the  collision  was  caused  by  design  or 
mnarbable  fault.  3  Kent  Comm.  231.  The 
Ordinance  of  Hamburg  (1731),  tit.  S,  assessed 
the  loss  as  common  average  on  vessels,  freight, 
and  cargoes.  3  Kent  Comm.  231.  This  rule 
of  dJTision  of  loss  is  supported  by  S^pmanua, 
Kuricke,  and  Loccenius.  The  Comet,  1  Abb. 
(U.  S.)  451,  6  Fed.  Cas.  No.  3,050,  5  Am.  L. 
Kev.  184,  2  Chic.  Leg.  N.  301.  Emerigon  on 
losurance  (Meredith's  ed.)  332,  333,  contains 
the  statement  that  if  the  collision  has  not 
happened  from  casualty,  although  it  is  im- 
possible to  know  by  whose  fault,  it  is  then 
a  case  for  dividing  the  disaster  and  making 
each  of  the  vessels  bear  one-half  the  damages. 
This  rule  has  been  strongly  recommended  by 
modem  writen.  I  Bell  Comm,  (5th  ed.) 
SBl;  1  Conkling  Adm.  (2ded.)  378;  Flanders 
Mar.  Law,  if  357,  358;  3  Kent  Comm.  231; 
1  Parsons  Shipp.  &  Adm.  527;  Story  Bailm. 
i  609. 

93.  Alabama.—  The  Farmer  v.  McCraw,  26 
Ala,  1B9,  72  Am.  Dee.  718. 

Arkanmu.  —  Dgggina  v.  Watson,  IS  Ark. 
lis,  U  Am.  Dec.  560. 


Lovitiana. —  Myers  p.  Perry,  1  I*.  Ann. 
372. 

Uaitif. —  Lord  v.  Hazeltine,  67  Me.  309. 

Miaaoari. —  Galena,  etc..  Packet  Co.  v.  Van- 
dergrift,  34  Mo.  55. 

Keu)  yort.— New  York  Harbor  Towboat  Co. 
!).  New  York,  etc,  R.  Co.,  148  N.  Y.  574,  42 
N.  E.  1086;  Arctic  F.  Ins.  Co.  c.  Austin,  6» 
N.  Y.  470,  25  Am,  Rep.  221;  Rathbun  v. 
Payne,  19  Wend,    (N,  Y.)   309, 

Ohio. —  Boyce  v.  The  Steamboat  Empress.  1 
Ohio  Dec.    (Reprint]    173.  3  West.  L,  J.  174. 

Virpmia.— Union  Steamship  Co.  v.  Not- 
tingham, 17  Gratt,  (Va,)  115,  81  Am.  Dec. 
378. 

See  also,  generally,  NcauaEncE. 

94.  For  the  history  of  the  rule  of  division 
of  loss  in  England  see  the  following  early 
cases:  The  Adventure,  Mars.  Adm.  283;  The 
Jeremiah,  Mars.  Adm.  282;  The  Hopewell. 
Mara.  Adm.  280;  The  Little  Betty,  Hars. 
Adm.  270;  The  Mary  ot  Poole,  Mara.  Adm. 
264;  The  I^mb,  Mars.  Adm.  251  (in  which 
the  collision  was  held  to  have  been  acci- 
dental) ;  The  Mary,  Mars.  Adm,  290  (in 
which  "  on  account  of  the  impossibility  of 
determining  what  proportion  of  the  damage 
suffered  by  the  plaintiff  ship  was  properly 
attributable  to  the  fault  of  the  other,"  the 
loss  was  divided)  ;  The  Petersfield,  Mars. 
Adm.  332;  The  Friends  Goodwill,  Mnrs.  Adm. 
.128;  Hay  r.  Le  Neve,  2  Shaw  Sc.  App.  395; 
The  Monarch,  1  W.  Rob.  21.  And  this  rule 
of  equal  division  hns  been  the  law  ever  since 
in  England.  Morton  r.  Hutchinson,  L,  R.  4 
y.  C.  629 ;  Cayzer  f.  Carron  Co,,  9  App.  Cas. 
B73,  S  Aspin.  371,  54  L,  J.  Adm.  18,  52  L.  T. 
Rep,  N.  S,  361,  33  Wkly.  Rep.  281;  The 
Rona,  2  Aspin.  182:  The  Celt.  3  Hagg.  Adm. 
321 ;  The  Linda,  4  Jur.  N.  S.  146,  30  L.  T.  Rep. 
N.  S.  234,  Swabey  306;  The  Aurora,  Lush. 
327:  The  Seringapatam,  5  Notes  Cas.  (Eng.) 
81,  2  W.  Rob.  506;  The  Bemina,  12  P.  D.  58; 
Marsden  Coll.  (3d  ed.)  156.  And  see  The 
Morgengry,  [1900]  P.  1,  8  Aspin.  531,  6D 
L.  J.  P.  3,  81  L,  T,  Rep.  N.  S.  417,  48  Wkly. 
Rep.  121.  In  this  case  the  owners  of  a 
steamer  sued  the  owners  of  a  bark  and  the 
owners  of  its  tug  in  one  action  for  damaoes 
sustained  in  a  collision  between  all  three  ves- 
sels. Against  the  owners  of  the  bark  judg- 
ment was  recovered  by  default  for  the  whole 
amount  of  the  damage  sustained,  and  the  bark 
was  sold  and  the  proceeds  paid  into  court. 
Against  the  owners  of  the  tug  judgment  was 
recovered  for  half  the  damage,  this  sum  ex- 
ceeding the  proceeds  of  the  bark.  It  was 
held  that  the  owners  of  the  steamer  were  en- 
titled to  recover  half  the  damages  from  the 
owners  of  the  tug,  without  giving  credit  for 
the  proceeds  of  the  bark. 

[IV,  C.S,  b,  (1)] 
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The  rule  in  admiralty,  when  both  le^sela  are  in  fault,  is  to  divide  the  damage 
equally  between  them,  and  to  make  a  decree  for  one-half  the  difference  between 
their  respective  losses  in  favor  of  the  one  who  has  suffered  most,  so  as  to  equalize 
the  burden.  The  obligation  to  pay  this  difference  is  the  legal  liability  growing 
ont  of  the  transaction*     In  England  the  admiralty   role   of  dividing  the  loss 


In  Ftonce,  where  both  veasela  are  in  fault, 
it  \%  only  the  loss  on  the  veeaels  which  la  di- 
vided (Ce  sera  done  le  dommage  cause  aux 
navires  et  aux  navires  Heuls  qui  aera  reparfi 
a  frais  eommun.  Les  Regies  due  droit  cont- 
mUD  reprennent  leur  empire  lorsqu'lU  s'a^ra 
de  r&parer  le  dommage  caus£  aux  cargaiaons. 
Code  Internationa!  de  I'Abordage  Maritime, 
by  P.  C.  Autran  (1890),  p.  123).  Thia  rule, 
according  to  continental  writers,  was  justified 
by  the  difficulty  of  determining  the  degree  of 
negligence  on  each  aide,  or  of  proving  the  ex- 
act amount  of  damage  resulting  from  the 
fault  of  each  ahip.  Maclachlan  Shipp.  (4th 
ed.)  318. 

AmonE  the  medieval  codea  the  following 
authorities  support  the  rule  of  the  common 
law  that  each  party  should  bear  his  own  loss 
where  both  are  in  fault.  Dominion  of  the  Sea 
(published  in  London  in  1706)  ;  Jugemens  de 
damme  ou  Loia  de  West  Capelle ;  Laws  of 
Wiabyi  Maritime  Laws  of  Berghen;  Khodi&n 
Laws  ic\.ted  in  1  Fritchard  Adm.  Dig.  204 
note];  Maclachlan  Shlpp.   (3d  ed.)   307,  309. 

Among  the  early  anthoritiea  in  favor  of  the 
admiralty  nile  of  dividing  equally  the  loss 
when  both  are  to  blaioe  may  be  mentioned 
Cteirac  in  his  work.  Us  et  Coutume  de  la 
Mer ;  Kuricke ;  Grotius,  whose  celebrated 
work,  De  Jure  Belli  ac  Pacia,  was  published 
in  Paria  in  1625;  Van  dcr  Linden;  Emerigon, 
whoae  work,  Traite  dea  Assurances  et  dest 
Contrata  a  la  Groaae,  was  published  in  Mar- 
seilles in  1783;  PardesBus  in  his  collection. 
Des  Lois  Maritimes;  Boulay-Paty  and  Fail- 
liet;  the  French  Code  de  Commerce;  Leoni 
Levi  in  his  Commentary  on  International 
Law  I  Bynkerahoek  and  Vander  Keysel.  Ac- 
cording to  Valin,  Emerigon  and  Boulay-Paty, 
there  should  be  no  recovery  againat  either  of 
the  ahipa  for  damage  to  cargo  without  prov- 
ing which  of  the  two  occasioned  the  dam- 
age; but  according  to  Kurieke,  Vinniua,  and 
Van  der  Linden,  the  loaa  on  the  cargo  should 
be  treated  aa  general  average;  but  Valin, 
Emerigon,  and  Cleirac  thought  this  unjust 
for  the  reason  previously  stated,  that  the 
freighters  neither  contributed  to  produce  the 
damage  nor  shared  in  any  common  advantage, 
aa  they  would  in  the  case  of  general  average 
from  thia  particular  loss  involuntarily  sus- 
tained.    Maclachlan  Shipp.   (3d  ed.)   30Q. 

Among  the  piovidonB  of  the  codes  of  otlier 
maritime  atatea  on  the  subject  may  be  men- 
tioned the  following: 

Austria,  Beljftum,  Dennmrit,  Ftoiwx,  T'ot- 
viay,  and  Sictden. —  If  the  fault  on  one  side  is 
Blight  and  on  the  other  serious,  the  judges 
apportion  the  damage  in  proportion  to  the 
gravity  of  the  faults,  insignificant  difTerences 
being  disregarded.  This  rule  was  unani- 
mously indorsed  by  the  Antwerp  and  London 
[IV,  C.  3,  b,  (I)] 


conferences  and  recommended  by  the  Inter- 
national Law  Association  at  the  Brussels  con- 
ference of  1896  and  approved  by  the  chambers 
of  shipping  of  the  United  Kingdom.  Report 
of  Special  Commission  Paris  Conference 
(1001),  p.  7. 

Canada. —  It  is  to  be  equally  divided.  1 
Pritchard  Adm.  Dig.  320. 

Qermmvy. —  Neither  has  a  claim  against  the 
other.     1  Pritchard  Adm.  Dig.  333. 

Holland,  Italy,  and  Portugal. —  Each  bears 
his  own  lose.  Pritchard  Adm.  Dig.  334,  337, 
33e. 

St,  Lueia. —  The  damages  are  to  be  borne 
is  equal  portions  by  both.  Pritchard  Adm. 
Dig.  340. 

Turkejf,  Egi/pl.~lt  ia  apportioned  in  pro- 
portion to  the  value  of  the  vessels  and  car- 
goes. Report  of  Special  Commission  Paris 
Conference   (1901),  p.  7, 

95.  The  North  Star,  108  U.  S.  17,  1  &  Ct. 
41,  27  L.  ed.  91 ;  The  Mariska,  107  Fed.  »S9. 
47  C.  C.  A.  116;  The  Hanson  H.  Eeyee,  107 
Fed.  637;  Jacobsen  it.  Dalles,  etc.,  Nav.  Co., 
106  Fed.  428,  See  also  The  B,  &,  C,  18  Fed. 
543;  The  Magenta,  2  Abb,  (U.  S.)  49S,  16 
Fed.  Caa.  No.  8,040;  The  Kolon,  9  Ben. 
(U.  S.)  107,  14  Fed.  Caa.  No.  7,923;  The  San- 
tiago de  Cuba,  4  Ben.  (U.  S.)  264.  21  Fed. 
Cafi,  No.  12,332;  The  Monitor,  3  Bias.  (U.  S.) 
24,  17  Fed.  Caa.  No.  0,711,  3  Chic.  Leg.  N. 
363,  14  Int.  Rev,  Eee.  70;  Cannon  r.  The 
Potomac,  3  Woods  (U.  S.)  168,  6  Fed.  Cas. 
No.  2,386. 

Where  the  respondent  sets  up  no  claim  be- 
fore the  final  decree  that  there  were  any  other 
damages  than  those  which  the  libellant  had 
sustained,  he  cannot  make  such  a  claim  first 
in  the  supreme  court.  So  in  The  Ship  Sap- 
phire t>.  Napoleon  III,  18  Wall.  (U.  S.)  61. 
21  lU  ed,  814.  See  also  The  Manitoba.  122 
U.  S.  97,  7  S.  Ct.  1158,  30  L.  ed.  1095;  The 
Paoli,  92. Fed.  044,  35  C.  C.  A.  87;  The  Ore- 
gon, 46  Fed.  62. 

Rule  applied. —  In  The  Oneida,  84  Fed.  710, 
it  was  held  that  where  two  steamers  were  rac- 
ing, and  aa  a  reault  one  of  them  ran  ashore, 
the  latter  was  entitled  t«  recover  one-half  her 
damages  from  the  former  and  one-half  the 
sum  expended  in  good  faith  to  ascertain  the 
extent  of  the  injury.  In  The  Brothers,  2  Blss. 
(U.  S.)  104,  4  Fed,  Cas.  No.  1,869,  1  Chic 
Leg.  N.  1,  in  which  a  tug,  her  tow,  and  a  pro- 
peller in  collision  with  the  tow  were  each  held 
in  fault,  the  loss  was  divided  equally  among 
the  three.  In  The  Steamboat  Potomac  o. 
Cannon,  105  U.  B.  830,  2B  U  ed.  1194,  in 
which  both  vessels  were  at  fault  and  the  un- 
derwriters had  paid  to  one  libellant  two-thirds 
of  her  damage  and  had  released  and  assigned 
to  the  other  their  rights  against  the  latter 
arising  out  of  such  payment,  held  that  the 


D,8ilizedb,G00gle 


COLLISION 


[7  Cya]     379 


where  both  reaselB  are  in  fanlt  is  by  act  of  parliament  applied  in  all  tlie  conrts  " 
and  to  all  colliBiunB,  whatever  the  nationality  of  the  ships  and  wherever  the  collis- 
ion occnrB."  In  Canada  by  a  recent  etatnte  the  rule  of  dividing  the  loss  where 
botb  vessels  are  at  fault  applies  in  the  common  law  as  well  aa  admiraliy  courts." 
(ii)  DiTJSioN  OF  Loss  oy  Cargo  —  (a)  Rule  in  England,  and  in  United 
Slain  Previous  to  liarter  Act.  When  both  vessels  are  in  fault  for  the  collision. 
[he  owner  of  the  cargo,  provided  he  is  not  the  owner  of  the  vessel,  can  proceed 
i^inst  either  of  the  two  vessels  and  recover  his  whole  damage,  if  her  value  is  snffi- 
ctent^  or  lie  can  proceed  against  each  of  the  ofiending  vessels  for  a  moiety  of  Ins 
loss."    If  the  cargoowner  proceeds  agHinst  one  of  the  vessels  for  the  wliple  of 


decree  should  be  for  one-half  the  excess  o(  the 
dimigs  stutained  by  the  P  leas  one-third  the 
■urn  paid  by  the  underwriters.  And  for  other 
ipplications  see  Brickell  e.  Frisby,  2  Rob. 
<ijB.)  204;  Puget  Sound  Commercial  Co.  v. 
The  Barkentine  C.  L.  Taylor,  2  Wash.  Terr. 
93,  3  Pae.  840 ;  Schuyler's  Steam  Tow-Boat 
Lin*  r.  Caleb.  103  U.  S,  710,  26  L,  ed.  46T; 
The  Ship  avilta  c.  Perry,  103  U.  S.  699,  26 
L  ed.  599;  The  Schooner  Stephen  Mor^n  e. 
Good,  M  U.  S.  599.  24  L.  ed.  286;  U.  S.  e.  The 
Sleunship  Juniata,  93  U.  5.  337,  23  L.  ed. 
930:  The  Steamer  Alabama  v.  De  las  Cssaa, 
92  U.S.  095,23  Ued.  763;  Miner  o.  The  Bark 
Sunnj-Bide,  91  U.  S.  208,  23  L.  ed.  302; 
Eiesard  r.  Tfa«  Steatnahip  Teutonia,  23  Wall. 
(r.  S.)  77,  23  L.  ed.  44;  Atlee  v.  Northwest- 
em  I'Dion  Packet  Co..  21  Wall.  (U.  8.)  389. 
2t  L  ed.  619  (a  collision  between  a  barge  and 
t  pier)  ;  New  Haven  Steam  Tranap.  Co.  v. 
Tlw  Steamboat  Continental.  14  Wall.  (U.  S.) 
345.  20  L.  ed.  801;  Pentz  v.  The  Steamer 
Arisdne,  13  Wall.  (U.  S.)  475,  20  L.  ed.  542; 
The  Steamboat  Cieorf^  Washington  v.  Ann 
Caran,  S  Wall.  (U.  S.)  513,  19  L.  ed.  787; 
P6«er  V.  Qreening.  9  Wall.  {TI.  S.)  505,  19 
L  ed.  741 ;  Chamberlain  v.  Ward,  21  How. 
'U.  S.)  548,  16  L.  ed.  211;  Rogers  v.  The 
Stamer  St.  Charlee.  19  How.  (U.  S.)  108,  16 
L  ed.  563 :  The  Schooner  Catharine  v.  Dick- 
insm,  17  How.  (U.  8.)  170,  15  L.  ed.  233; 
Tie  Honticello.  15  Fed.  474 ;  The  Ant.  10  Fed. 
2B4:  The  Phcenix,  3  Blatchf.  (U.  S.)  273, 
19  Fed.  Cas.  No,  11,111;  Memphis,  eto.. 
Picket  Co,  r.  H,  C.  Ya^er  Tranap.  Co,,  3 
McCrary  (U,  S.)  259,  10  Fed.  395;  The 
■I.  S.  Neil,  3  MeCrary  (U.  8.)  177,  8  Fed, 
713.  See  contra,  the  following  cases  in 
^irh  the  principle  of  apportioning  the 
dinuftes  according  to  the  d^ree  of  fiiult 
*u  applied;  The  Mary  Ida,  20  Fed.  741; 
The  RiTat.  1  Sprague  (U.  S.)  128,  20 
Fed.  Cu.  No.  11.867,  0  Law  Rep.  28.  4  West. 
L-  J.  B9.  In  The  Anerly,  58  Fed.  794,  two  en- 
tangled barges  drifted  upon  an  anchored  ves- 
»fh  which  made  no  effort  to  avoid  them.  It 
"M  held  that  the  anchored  veaael  should  pay 
Dne-half  the  damage  and  the  other  half  should 
be  divided  between  the  barges.  In  The  Vie- 
tory,  88  Fed.  3B5.  25  U.  S.  App.  271.  15 
^-  C.  A.  490  [modifsing  63  Fed.  631],  the 
iteamer  V  was  on  the  wrong  aide  of  the  chan- 
wl  and  the  steamer  P  took  no  precaution  to 
•void  the  collision.  It  was  held  that  the  V 
^M  (rronaly  In  fault,  that  the  P  was  guilty  of 
so  ut  of  omission,  and  that  the  liability  of 
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each  vessel  should  be  measured  by  its  degree 
of  fault.  The  loss  on  the  vessels  and  cargoes 
was  apportioned  accordingly.  In  The  Chatta- 
hoochee, 74  Fed.  890.  33  U.  S.  App.  510,  21 
C.  C.  A.  102,  the  court  said  that  apportion- 
ment according  to  degree  of  fault,  it  ever  ap- 
plicable, was  certainly  inapplicable  where  the 
fault  of  each  vessel  was  of  the  same  charac- 
ter. In  Thompson  i7.  The  Steamer  Great  Ro- 
Sublic,  23  H'all.  U.  8,  20,  23  L.  ed.  55,  it  waa 
eld  that  the  fault  of  a  small  and  alow 
steamer  in  not  blowing  her  whistle  in  time, 
when  she  was  being  overtaken  by  a  targe  and 
fast  one,  bore  so  little  proportion  to  the 
many  faults  of  the  purauing  one  that  the 
former  should  not  share  the  loss. 

De.  36  ft  37  Vict.  c.  06,  J  25,  subd.  0.  being 
the  Judicature  Act  of  Aug,  5,  I"""   -'■  - 
Tided   that   in   any   cause   or 
damages  arising  from  collisii 
vessels  are  in   fault  the  rules 
when  at  variance  with  the  rules  of  the  c 
mon  law,  shall  prevail. 

DT.  Marsden  Coll.   {3d  ed.)   134. 

Applied  where  both  ships  were  British;  see 
The  Vera  Cruz,  5  Aspin.  270,  53  L.  J.  Adm, 
33,  61  L.  T.  Rep.  N.  S.  104,  9  P,  D.  89,  06.  32 
Wkly.  Rep.  783 ;  The  R.  L.  Alston,  5  Aapin. 
43.  48  L.  T.  Rep.  N.  S.  469,  8  P.  D,  5;  The 
Margaret,  9  P.  D.  47. 

Applied  where  both  ahips  were  foreign:  see 
Chartered  Mercantile  Bank  v.  Netherlands  In- 
dU  Steam  Nav.  Co.,  10  Q.  B.  D.  521.  5  Aapin. 
65.  47  J.  P.  260,  52  L.  J.  Q.  B.  220,  48  L.  T. 
Rep.  N,  S,  546,  31  Wkly.  Rep.  446 ;  The  Wash- 
ington, 5  Jur,  1067;  The  North  American. 
Lush.  70,  Swabey  358;  The  Monarch,  1 
W.  Rob.  21. 

Applied  where  one  waa  British  and  one 
foreign;  see  The  St<ximvaart  Maatschappy 
Nederland  f.  Peninsular,  etc..  Steam  Nav.  Co., 
7  App.  Cas.  795,  S  Aspin,  360,  667,  52  L,  J. 
Adm,  1,  47  L.  T.  Rep.  N.  S.  198. 

Applied  in  foreign  waters:  see  Hay  u.  Im. 
Neve,  2  Shaw  Sc.  App.  396. 

96.  Marsden  Coll.  (3d  ed.)  134;  43  Vict. 
c.  29,  i  8  (Canada). 

B9.  The  Steam-Tug  Virginia  Bhrman  ». 
Curtis,  07  U.  S.  300,  24  L,  ed.  800;  Phoenix 
Ins.  Co.  p.  The  Steamboat  Atlas.  93  U.  S,  302, 
23  L.  ed.  863. 

In  England  the  rule  is  the  same  excepting 
that  if  judgment  ia  recovered  against  one  part 
owner  it  seems  that  no  action  can  be  brought 
against  the  other,  although  the  judgment  is 
unsatisfied,    Marsden  Coll.  (3d  ed.)   103  loit- 
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Lib  loBs,  or  against  each  of  the  two  for  a  moiety  thereof,  and  one  of  the  veGeels  is 
not  of  value  sufficient,  the  other  is  liable  for  tne  amount  of  the  deficiency.'  If 
tlia  owner  of  one  of  tlie  offending  vessels  ia  also  the  owner  of  the  cargo,  his  claim 
a^inst  the  other  vessel  as  cargo  owner  ia  ouly  fpr  one-lialf  tlie  loss  on  the  cargo* 
It  the  owner  of  the  cargo  recovers  his  whole  dam^e  from  oue  of  the  two  veGsels 
in  fault  the  vessel  sued  may  set  off,  in  another  snit  Between  the  owners  of  the  two 
vessels,  the  half  of  the  damage  to  the  oaigo  which  ought  to  bo  paid  by  the  other 
vessel.* 

(b)  As  Modified  hy  Marier  Act.  The  object  of  the  "  Ilarter  Act,"  which 
was  enacted  by  congress  Feb.  13,  1893,*  was  to  modify  the  relations  existing 
between  a  vessel  ana  her  cargo  and  to  relieve  the  ship-owner  from  his  liability 
for  loss  of  cargo  in  certain  cases,"  Section  3  of  this  act  regarding  the  navigation 
and  management  of  the  vessel  is  the  part  which  bears  npon  the  subject  of  col- 
lision.*    The  act  was  not  intended  to  affect  tlie  liability  of  one  vessel  to  another 


ing  Brinsmcad  c.  Ilarrison,  L.  R.  7  C.  P.  547, 
41  L.  J.  C.  P.  190,  27  L.  T.  Rep.  N.  S.  89,  20 
Wkly.  Rep.  784;  Mitchell  P.  Tarbutt,  5  T.  R. 
640,  2  Rev.  Rep.  884]. 

If  a  colliaion  occura  between  two  Bhipa  1>e- 
longinE  to  the  aame  owner  his  onlj  remedy 
is  against  the  actual  wrong-doer,  Maraden 
Coll.   (3d  ed.)    104. 

See   10  Cent   Dig.   tit  "  Collisios,"   %   2gs 

1.  The  Steamboat  Cit;  of  Hartford  v.  Ride- 
out,  97  U.  S.  323,  24  L.  ed.  930;  The  Steamer 
Alabama  v.  De  las  Casex,  92  U.  S.  695,  23 
L.  ed.  763;  The  Steamboat  George  Washing- 
ton f.  Ann  Cavan,  Q  Wall.  (U.  S.)  513,  19 
L.  ed.  787.  If  the  value  of  each  vessel  is 
eqiuil  or  more  than  equal  to  a  moiety  of  the 
damages,  interest,  and  costs  found  due  the 
libellant,  the  decree  should  be  for  a  moiety  of 
the  same  against  each  of  the  offending  vessels, 
with  a  provision  that  if  either  party  is  un- 
able to  pay  hie  moiety  of  the  damage,  interest, 
and  costs  the  libellant  shall  have  his  remedy 
over  against  the  other  vessel.  So  held  in  The 
Steamboat  City  of  Hartford  p.  Rideout,  97 
IT.  8.  323,  24  L.  ed.  930  [citing  Phoenix  Ina. 
Co.  V.  The  Steamboat  Atlas,  93  U.  S,  302,  23 
L.  ed.  863]. 

2.  The  Bristol,  29  Fed,  867. 

3.  The  Doris  Eckhoff,  41  Fed.  158;  The 
Canima,  IT  Fed.  271.  In  a  libel  against  a 
steamer  for  the  loss  of  a  schooner  and  cargo 
in  a  collision  resulting  from  the  fault  of  both 
vessels,  it  was  held  that  the  steamer  was  en- 
titled to  deduct  one-half  the  value  of  the 
cargo  from  what  would  be  due  the  owners~of 
the  schooner  for  her  loss.  The  Hercules,  20 
Fed.  205  [cilinj  In  re  Leonard,  14  Fed.  53]. 
In  Atlantic  Mut.  Ins.  Co.  v.  Alexandre,  10  Fed. 
279  [citing  The  C.  H.  Fos'er,  1  Fed.  733],  a 
collision  between  a  bark  and  a  steamer  re- 
sulting from  the  fault  of  both,  in  which  a 
libel  in  feraonam  against  the  owners  of  the 
steamer  by  an  insurer  for  the  loss  of  the  cargo 
and  pending  freight  on  the  bark,  which  he  had 
paid,  and  a  suit  in  rem  by  the  owners  of  the 
bark  against  the  steamer  for  loss  of  the  bark, 
cargo,  and  freight,  were  tried  together.  The 
owners  of  the  steamer  having  set  up  their  loss 
in  the  answer  it  was  held  that  the  amount  re- 
covered by  the  libellants  in  the  suit  *n  p«r- 
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aanam  for  the  loss  of  the  vessel  and  freight 
be  first  applied  and  paid  in  satisfactioo  of 
their  own  share  of  the  loss  of  the  owners  of 
the  cargo,  or  of  their  representatives,  the  in- 
surers—  the  libellants'  in  the  suit  i»  per- 
aonam  —  and  credited  upon  that  cUin. 
Should  one-half  the  toss  of  the  car^  for 
which  the  owners  of  the  bark  were  answerable 
exceed  the  amount  recoverable  for  the  \wm  of 
the  bark  from  the  steamer,  the  libe1lant^  it 
was  held,  would  he  entitled  to  a  decree 
against  the  respondents  in  personam  for  the 
difference  and  the  latter,  for  their  own  in- 
demnity, would  be  entitled  to  a  decree  ogniiut 
the  libellants  in  the  suit  in  rem  for  such  ex- 
cess. In  The  Gulf  f?tream,  64  Fed.  809,  26 
U.  S.  App.  409,  12  C.  C.  A.  613  [affirming  5S 
Fed.  604],  it  was  held  that  on  a  libel  for  the 
loss  of  a  vessel  and  cargo  by .  collision,  if  a 
division  of  damages  was  decreed  on  the 
ground  of  mutual  fault  the  parties  stood  in 
the  position  of  sureties  toward  each  other  »s 
respects  claims  of  owners  of  cargo  1o»t  br 
collision,  and  where,  pending  suit,  one  of  the 
parties  had  purchased  claims  of  such  carRo 
owners  at  less  than  the  value  of  the  goods  lost 
the  other  was  responsible  ouly  for  his  proper 
tion  of  the  amount  paid  with  interest. 

4,  27  U.  S.  Stat,  at  L.  p.  445,  c  105;  U.  S. 
Comp.  Stat.  (1901),  p.  2948. 

6.  The  Delaware,  161  U.  S.  459,  16  S.  Ct. 
5lg,  40  L.  ed.  77.  In  Flint  v.  Chrystal],  ITl 
U.  S.  187,  18  S.  a.  831,  43  L.  ed.  130,  it  was 
held  that  the  ship-owner  was  not  entitled  to  a  ■ 
general  average  contribution  for  saeriflcea  in 
saving  cargo  after  a  n^iigent  stranding.  And 
see  The  George  W.  Roby,  III  Fed,  601,  49 
0.  C.  A.  481. 

6.  27  U.  S.  Stat,  at  L.  p.  445,  c  105,  {  3. 
reads:  "That  if  the  owner  of  any  vessel 
transporting  merchandise  or  property  to  or 
from  any  port  in  the  United  States  of  Amer- 
ica shall  exercise  due  diligence  to  make  the 
said  vessel  in  alt  respects  seaworthy  and 
properly  manned,  equipped,  and  supplied, 
neither  the  vessel,  her  owner  or  owners,  »gent, 
or  charterers  shall  become  or  be  held  respon- 
sible for  damage  or  loss  resulting  from  faults 
or  errors  in  navigation  or  in  the  management 
of  said  vessel  nor  shall  the  vessel,  her  ooner 
or  owners,  charterers,  agent,  or  maslet  ba 
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in  case  of  coHieioo ;  ^  nor  does  it  include  exemption  from  &11  claims  against  the 
veasel  or  her  owner  arieing  from  fanlta  of  navigation.  Bach  as  damaee  to  other 
Tessels  and  their  cargoes  tnrongh  collision.*  It  applies  to  all  vesBels,  domestic  or 
foreign,  engaged  in  traneporting  cargo  to  a  United  States  port,  whether  hailing 
from  a  domestic  or  a  foreign  port.'  As  to  the  incidence  of  loss  on  cargo  it  lias 
beea  held  that  it  was  not  the  intention  of  congress  to  relieve  the  earner  vessel 
at  the  expense  of  the  other  vessel  in  collision  cases ;  that  ia  to  increase  the  liahil- 
ity  of  the  latter  beyond  her  former  liability  nnder  like  circnm&tances,  nor  to 
anect  the  relative  rights  of  the  vessel  and  cargo-owners  or  claimants  against  the 
second  vessel  for  tiie  damt^es  eaased  by  the  collision.  So  mncli  of  the  cargo  loss 
as  wonid  previoQsly  have  Been  charged  against  the  carrier  vessel  is  now  borne  by 
the  caigo  in  cases  in  which  the  act  applies,  bnt  the  cargo  owner  has  a  eaperior 
lien  upon  the  fand  available  for  reparation.^  The  ruleB  of  apportionment  in 
force  prior  to  the  act  are  to  be  observed  as  closely  as  posmble," 


held  liable  for  losses  arising  from  dangera  of 
the  sea  or  other  navigable  natera,  acts  of  God, 
or  public  enemies,"  etc, 

M*.  !!.■■£  of  "Qoe  dlligesce "  and  "  sca- 
woxthy,  and  properly  tnumed,  equipped,  and 
mpplied."— In  The  Silvia,  64  Fed.  807  [o^ 
f/rHtti  in  es  Fed.  230,  35  U.  B.  App.  395,  16 
C.  C.  A.  362,  and  in  171  U.  8.  462,  19  B.  Ct. 
7,  43  L.  ed.  241],  it  was  held  that  an  owner 
who  equips  his  vessel  with  proper  ports  and 
iron  covers  ia  not  responsible  for  damage  re- 
salting  from  a  failure  to  close  the  latter  by 
the  officers  of  the  vessel.  In  The  Mary  L. 
Peters,  SS  Fed.  B19,  a  cargo  of  sugar  was 
damaged  by  leaks  in  the  deck  and  it  was  held 
that  no  Buch  "  due  diligence  "  was  shown  as 
would  excuse  her  owners  under  the  Harter 
Act.  See  also  to  the  aame  effect  The  Flam- 
borou^,  as  Fed.  470,  where  some  of  the  ves- 
sel's plates  were  worn  out  and  the  loss  re- 
sulted tberefrom.  In  The  Niagara,  84  Fed. 
902,  55  U.  S.  App,  445,  28  C.  C.  A.  E29,  it  was 
held  that  the  failure  to  have  a  mechanical 
foghorn  in  good  condition  for  use  at  the  com' 
mencement  of  a  voyage  showed  want  of  due 
diligence  in  equipping  the  vessel  and  was  not 
a  fault  in  her  management  so  as  to  excuse  the 
owners  from  liability  under  the  Harter  Act. 
.And  lee  Knott  c.  Botany  Worsted  Mills,  179 
U,  S.  B9,  12  S.  Ct,  30,  46  L,  ed.  00. 

T,  The  DeUware,  181  U.  B.  469,  16  S.  Ct, 
616,  40  Led,  111. 
a  The  Viola,  59  Fed.  632,  60  Fed.  296. 

9.  Knott  D.  Botany  Worsted  Mills,  179 
U.  S.  69,  12  S.  Ct.  30,  46  L.  ed.  90;  The  Chat- 
tahoochee, 173  U,  S.  S40,  19  8.  Ct,  491,  43 
L  ed.  801, 

10.  The  Niagara,  77  Fed.  329;  The  Viola, 
SO  Fed.  206.  Section  3  of  this  act,  exempting 
the  owner  from  liability  for  faults  or  errors 
In  uvigation  where  hia  veasel  was  properly 
mumed,  supplied,  and  equipped,  does  not  af- 
lert  the  operation  of  the  equitable  rule,  which 
giret  priority  to  the  claim  of  the  innocent 
aip)  owners  over  that  of  the  vessel  owner 
(gainst  tlK  fund  available  for  the  payment  of 
dunages  sustained  through  a  collision  for 
which  both  vessels  have  been  adjudged  in 
fialt  The  George  W.  Eol^,  111  Fed.  801,  49 
C.  C.  A.  4S1  [inotli/ytnff  /n  re  Lakeland 
TnupL  Co.,  103  Fed.  328]. 


See  10  Cent.  Dig.  tit.  "  Collision,"  \  22. 
11.  The  Viola,  69  Fed.  632,  60  Fed,   298, 
holding  that  the   damages   sustained   by   the 

two  vessels,  including  loss  of  personal  effects, 
which  were  to  be  treated  as  part  of  the  vessel, 
were  first  to  be  made  even.  In  The  Chatta- 
hoochee, 74  Fed.  8S9,  33  U.  B.  App.  610,  21 
C.  C.  A.  162  [o/Tirmed  in  173  U.  S,  540,  19 
S.  Ct.  491,  43  L,  ed,  801],  there  was  a  col- 
lision between  a  schooner  and  a  steamer.  The 
schooner  and  her  cargo  were  totally  lost  and 
the  steamer  was  uniujured.  They  were  l>oth 
held  in  fault,  and  after  deducting  one-half  the 
value  of  the  cargo  from  one-half  the  value  of 
the  sunken  schooner  a  decree  for  the  biilance 
was  rendered  ai^inst  the  steamer.  It  wn.i 
contended  that  the  exemptions  of  the  act  were 
not  intended  for  the  benefit  of  any  other 
vessel,  but  for  the  benefit  of  the  carrying 
vessel  alone,  and  that  the  amount  paid  by  re- 
coupment from  the  Juat  cliiim  of  the  schooner 
against  the  steamer  was  paid  as  cO'ectunlly  ns 
it  would  be  by  a  direct  action  by  the  owners 
of  the  cargo  against  the  schooaer.  It  was 
held  that  the  sunken  veaael  was  not  entitled 
to  the  benefit  of  any  statute  tending  to  lessen 
its  liability  to  the  other  vessel,  or  to  an  in- 
crease of  the  burden  of  such  other  vessel  un- 
til the  amount  of  such  liability  had  been  fixed 
upon  the  principle  of  an  equal  division  of 
damages,  nnd  that  the  relations  of  two  col- 
liding vessels  remained  unaffected  by  the  act, 
notwithstanding  one  or  both  of  such  vessels 
were  laden  with  cargo.  See  conlT-o,  dtoCum  of 
Brown,  J.,  in  The  Viola,  59  Fed.  632,  60  Fed. 
296,  to  the  effect  that  cither  vessel  whose 
cargo  has  been  damaged  cannot  be  charged 
directly  or  indirectly  with  any  part  of  the 
loss  suffered  by  her  own  cargo,  nor  con  any 
offset  againlst  the  carrying  vessel's  claim  for 
her  own  damage  be  made  by  the  other  vessel 
on  account  of  what  the  latter  must  pay  for 
the  carrying  vessel's  cargo;  but  the  claim  of 
the  cargo  of  the  carrying  vessel  must  be  re- 
duced by  the  amount  which  would  before  the 
passage  of  the  above  act  have  been  charged 
against  such  carrying  vessel  or  against  the 
moneys  payable  to  her.  In  The  New  York, 
175  U.  8,  187,  20  S.  Ct.  87,  44  L.  ed.  128.  it 
was  held  that  the  fault  of  one  vessel  would 
not  preclude  the  underwriters  on  her  cargo, 

[IV.  c.  8.  b.  (n).  (■)] 
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(hi)  Dinsioif  OP  Loss  in  Cases  of  Pemosal  Ixmsiss.  The  rnle  of  divi- 
sion of  damages  where  botii  parties  are  in  fault  is  applicable  to  all  cases  of  marine 
tort  founded  upon  negligence  and  prosecuted  in  admiralty.  In  a  libel  t^inst  a 
vessel  for  personal  injunes  caused  partly  by  the  fault  of  libellant  he  is  entitled  to 
Tee  for  one-half  his  dainaees."*    If  the  ni 


3  master  or  one  of  the  crew  of  one  of 
the  vessels  is  injured  in  a  collision  caused  by  the  fault  of  both  vessels  he  can 
proceed  against  the  other  vessel  for  one-half  his  damages.'"  If  such  injuries 
resulting  from  the  fault  of  both  vessels  are  paid  to  her  master  or  crew  by  t)ie 
owner  of  one  vessel  ho  is  entitled  to  contribution  from  the  other,"  Passengers 
injnred,  or  the  personal  representatives  of  passengers  lost  in  a  collision  resulting 
from  the  fault  of  both  vessels,  can  recover  their  full  damages  from  either  vessel ; 
but  the  owner  of  a  vessel  so  proceeded  against  can  recoup  one-half  such  damages 
from  the  one-half  damages  to  his  ship  awarded  to  the  owner  of  the  other  vessel." 

(iv)  Division  of  Loss  of  Personal  Effects  of  Master  and  Crew.  In 
a  collision  caused  by  the  fault  of  both  vessels  the  seamen  on  one  vessel  can 
recover  one-half  the  value  of  their  personal  effects  from  the  other  vessel  without 
liability  over  to  contribute  for  the  loss  of  cargo.  The  master  being  responsible 
equally  with  the  owners  for  the  loss  of  cargo  without  reference  to  nny  personal 
fault  of  his  own  must  contribute  one-half  the  araonnt  recovered  *for  Lis  loss  to 
make  up  the  ship's  share  of  the  loss  of  cargo. ^* 

e.  Forced  Intefventlon.  Where  several  vessels  are  alleged  to  bo  in  fault  in 
causing  a  collision  by  which  the  property  of  a  third  person  is  injured,  in  a  libel 
by  the  latter  to  recover  his  damages  all  the  vessels  should  be  pi'oceeded  against 
as  defendants  in  order  to  avoid  a  multiplicity  of  suits  and  to  enable  the  damage 
to  be  Justly  apportioned  among  those  liable  according  to  the  law  in  admiralty, 
and  if  in  such  a  suit  the  libel  proceeds  against  one  vessel  only  it  is  competent  for 
the  district  court  to  award  itd  further  procees  in  the  cause  upon  the  petition  of 
the  vessel  sned  for  the  arrest  of  the  other  vessel  to  answer  for  her  share  of  the 


who  had  paid  thia  loea,  from  recoreriug  the 
full  amount  of  their  damage  caused  bf  the 
collision  from  another  vessel  which  was  also 
in  fault  for  the  collision. 


which  a  longshoreman  who  was  loading  coal 
on  a  steamship  and  who  was  injured  partly 
tiirough  his  own  negligence  and  parti; 
through  the  negligence  of  the  officers  of  the 
vessel  was  held  entitled  to  recover  one-half 
his  damages  from  the  at«amBhip.  See  also 
Maraden  Coll.   (3d  ed.)    108. 

If  the  owner  of  one  of  two  vesselt  which 
weie  both  in  fault  was  on  boaid  hie  own  ship 
at  the  time  of  the  collision  and  received  per- 
mnal  injuries  resulting  from  the  collision  he 
is  entitled  to  recover  one-half  his  damage 
from  the  other  vessel.  U.  S.  t).  The  Steam- 
ship Juniata,  03  U.  S.  337,  23  L.  ed.  930.  In 
Rohinson  K.  Detroit,  etc.,  Steam  Nav.  Co.,  73 
Fed.  883,  43  U.  S.  App.  190,  20  C.  C.  A,  98, 
it  was  held  that  the  other  vessel  was  not  lia- 
ble for  the  death  of  the  owner  of  a  tug  who 
was  kilted  in  a  collision  caused  by  lack  of 
proper  lookout  resulting  from  the  tug's  being 
short-banded,  of  which  the  owner  was  pre- 
sumed to  have  known.  See  also  The  Ilos, 
Swabey  100;   Mnrsden   Coll.    (3d  ed.)    108. 

13.  The  Job  T.  Wilson.  84  Fed.  204 ;  Tay- 
lor r.  Dewar,  5  B.  A,  S,  SB,  33  L.  J.  Q.  B.  141, 
10  L.  T.  Rep.  N.  S,  267,  12  Wkly.  Rep.  579, 
[IV.  C,  3.  b,  (m)]  " 


i.  C.  L.  68  i  The  Borodino,  6  L.  T.  ] 
291. 


14.  Bri^s  V.  Day,  21  Fed.  727. 

16.  So  in  Jakobaen  c.  Springer.  87  Fed. 
948,  31  C.  C.  A.  3ie.  See  The  George  and 
Richard,  L.  R.  3  A.  A  E.  4S6,  I  Aapin.  60,  24 
L.  T.  Rep.  N.  S.  717.  20  Wkly.  Hep.  246; 
Mills  V.  Armstrong.  13  App,  Cas.  1,  6  Aapin. 
257,  62  J.  P.  212,  57  L.  J.  Adm.  «5,  68  L.  T. 
Rep.  N.  S.  423,  36  Wkly.  Rep.  870. 

16.  The  Job  T.  Wilson,  84  Fed.  204;  The 
City  of  New  York.  25  Fed.  149;  The  Limer- 
ick, 3  Aspin.  206.  34  L.  T.  Rep.  N.  S.  708.  1 
P.  D.  411;  Nicholson  p.  Mouncey.  IJ  East 
384,  13  Rev.  Rep.  501.  And  see  The  Queen, 
40  Fed.  694;  Quinn  n.  New  Jersey  Lighterage 
Co.,  23  Blatchf.  (U.  S.)  209.  23  Fed.  363; 
The  Cumberland.  G  L.  T.  Rep.  N.  8.  490; 
Marsden  Coll.    (3d  ed.)    106. 

17.  Stat«ment  in  the  text  is  from  the  opin- 
ion of  Fuller.  J.,  in  E»  p.  New  York,  etc, 
Steamship  Co.,  166  U.  S.  623.  15  S.  Ct.  183, 
39  L.  ed,  246  \t^ivng  irith  approval  decision 
of  Brown,  J.,  in  The  Hudson.  15  Fed. 
162].  This  decision  was  announced  Feb.  7, 
1383,  and  established  a  new  rule  in  admiralty 
practice  and  awarded  a  remedy  which  had 
never  before  been  enjoyed  in  this  country; 
and  March  29.  1883.  rule  59  in  sdmiratty.  pre- 
scribing the  proceedings  to  be  followed  in  such 
cases,  was  promulgate  by  the  United  Stated 
supreme    court   (112  U.  S.   743,  Appendix). 
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D.  Limitation  of  Liability — I.  Origin  op  the  Rdlk.  Tlie  rule  or  custom 
nnder  wliiuli  the  liability  of  ship-owners  is  limited  is  said  to  have  originated  in 
the  maritime  usages  uf  the  middle  ages,  and  more  particularly  iu  the  Mediterm- 
nean,  where  commerce  tirst  acquired  activity  and  extension  after  the  fall  of  the 
weeteni  empire.'*  No  trace  of  such  a  rule  is  to  be  found  in  the  digests  of  the 
Buman  law,  in  the  maritime  legislation  of  the  eastern  empire,  in  the  compilation 
of  codes,  which  goes'  under  the  name  of  the  lihodian  Law,  or  in  the  Laws  of 
Oleron"  It  is  Relieved  that  the  rule  first  appears  in  the  Consokto  del  Mare,  a 
compilation  of  the  early  Mediterranean  sea  laws  said  to  have  been  published  iu 
the  twelfth  century,*"  The  custom  of  limitation  of  liability  is  said  to  be  derived 
from  the  contract  of  coramande,  or  joint  adventure  of  ship-owners  and  mer- 
cliantfl.*'  Whatever  may  have  been  the  origin  of  the  rule  of  limitation  of  lia- 
bility it  appears  to  have  existed  in  the  maritime  laws  in  force  among  most  of  the 
nations  in  Europe.*' 

2.  DisTiNcnoM  Between  the  Rule  in  England  and  in  the  United  States.  The  theory 
pervading  the  English  statutes  limiting  the  liability  of  ship-owners  and  the  objects 
sought  to  be  accomplished  by  tliem,  as  well  as  their  explicit  provisions,  are 
essentially   diSerent  from   the   continental   rules   and   from   the  United  States 


The  BBme  practice  was  followed  in  The  Alert, 
40  Fed.  836  [a/^rmeii  in  Si  Fed.  113,  20  U.  S. 
App.  63,  9  C.  C.  A.  390],  in  which  a  char- 
tered abip  nas  sued  in  rem  for  negligent  da.m- 
tge  to  cargo  b;  the  breaking  of  ber  tackle 
irtiile  diBchan^ng  under  the  charterers.  Her 
owners  in  their  answer  set  up  that  the  tackle 
iras  furnished  either  bj  the  shipper  or  by  the 
charterers  under  a  special  agreement  between 
tbem  and  not  b]r  the  ship,  and  the;  moved 
tlut  the  charterers  be  made  co-defendanta, 
irhifh  was  done.  See  also  The  Barnstable, 
181  U.  S.  464,  SI  S.  Ct  484,  45  L.  ed.  954; 
The  New  York,  108  Fed.  102.  47  C.  C.  A.  Z32. 

In  common  l«w  mlts. —  The  introduction  of 
third  persons  in  such  cases  if  in  the  ordinary 
coarse  of  procedure  in  common  law  suits. 
Benecke  <s.  Frost,  1  Q.  B.  D.  410;  Carehore  v. 
North  Eastern  R.  Co.,  29  Ch.  D.  344;  Coles  v. 
CiTil  Service  Supply  Assoc.,  20  Ch.  D.  620; 
The  CarUbum,  40  U  J.  Adm.  14,  B  P.  D.  39; 
lowler  c.  Knoop,  36  L.  T.  Rep.  N.  S.  219. 

18.  PIa«!  p.  Norwich,  etc.,  Transp.  Co.,  118 
U.  B.  408,  6  S.  Ct.  1160,  30  L.  ed.  134;  The 
Rebecca,  I  Ware  (U.  S.)  IS7,  20  Fed.  Gas. 
Ko.  11,610,  6  Am.  Jur.  6. 

IB.  Per  Ware,  J.,  in  The  Phebe,  1  Ware 
{U.  B.)  265,  10  Fed.  Cas.  No.  11,004;  3  Kent 
Comm.  SIS;  Laws  of  Oleron,  art.  16;  Mars- 
den  Coll.  (3ded.)   102. 

20.  Place  t>.  Norwich,  etc.,  Transp.  Co.,  118 
U.  B.  408.  6  8.  Ct  1160,  30  L.  ed.  134; 
Bouchrr  Translation,  c.  34. 

21.  Tbe  Rebecca,  1  Ware  (U.  S.)  187,  20 
Fed.  Gas.  No.  11,619,  fl  Am.  Jur.  6;  Fremery- 
foudes  de  Droit  Commercial,  c.  27 ;  Maisden 
Coll.  (3d  ed.)  103;  0  Pardessus  Lois  Mar- 
itimes,  tit.  Commande ;  Statute  of  Marseilles 
(1253).  c.  10-26. 

The  principle  of  this  contiact  appears  to 
have  been  that  under  it  the  owner  bound  him- 
self to  his  agent  or  eommandatory  so  far  as 
the  capital  which  he  advanced  with  all  ita 
mcreaae  from  profits  of  the  trade,  but  noth- 
ing further.    Consolato  del  Mare,  e.  244. 


This  contract  never  reached  England  owing 
to  the  insulation  of  tbe  British  Islands.  On 
the  continent  it  was  afterward  superseded  by 
a  limited  partnership  or  what  was  called 
Bociet*  en  Commandite.  In  France  this  was 
known  as  the  Contrat  de  Pacotille.  1  Valin 
Comm.  682-686,  tit.  3,  art.  4. 

22.  It  is  found  in  the  Ordonnance  of  Peter 
ITT  of  AraKon  for  the  regulation  of  the  con- 
sular jurisdiction  of  Valentia.  The  TUbecca, 
1  Ware  (U.  S.)  187,  20  Fed.  Cas.  No.  11,610, 
6  Am.  Jut.  6. 

The  law  of  Eolland  always  limited  the  re- 
sponsibility of  owners  from  all  present  lia- 
bility upon  their  abandoning  their  interest  in 
the  ship  to  the  creditors.  Grotius  de  Jure 
belli  ac  Pacis,  lib.  2,  c  2,  f  13;  Marsden  Coll. 
(3ded.)   163. 

The  Uw  of  Sweden  is  explicit  that  if  the 
owners  choose  to  abandon  the  ship  the  cred- 
itors can  demand  nothing  more.  This  appears 
from  the  maritime  code  of  Charles  II  in  1007. 
The  same  limit  appears  to  be  established  by 
statute  of  Hamburg  of  1603,  Kuricke  de  Jus. 
Marit.  Haua.  tit.  6,  art.  2,  p.  766.  According 
to  Bmerigon  such  was  the  established  juris- 

enidenee  of  the  north  of  Europe.  Contrats  a 
iQrosse,  c.  4,  |  11. 

In  the  celebrated  Ordonnance  of  Lonia  XIT 
It  is  ordered  that  the  proprietors  of  vessels 
shall  be  responsible  for  the  acts  of  the  mas- 
ter; but  that  they  shall  be  discharged  1^ 
abandoning  the  ship  and  freight ;  this  was 
said  by  Cleirac  to  be  merely  an  affirmation  of 
preexisting  law.  Cleirac  Navigation  des 
Rivieres,  art.  15,  p.  502. 

Valln  held  that  it  only  appUed  to  oblig-t- 
tions  resulting  from  the  fault  and  negligence 
of  tbe  master,  but  Emerigon  and  Pothier  held 
that  it  applied  both  to  obligations  ex  con- 
tractu and  ex  delioto.  Place  p.  Norwich, 
etc.,  Transp.  Co.,  118  U.  S.  408,  0  S.  a.  1150. 
30  L.  ed.  134;  Contrats  a  la  Grosse,  c.  41, 
I  II;  Contrats  Maritimes,  No.  61;  Des  Obli- 
gations, No.  452. 

[IV,  D.  2] 
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etatiitee.**  The  esaential  differences  consist  in  this,  viz.,  that  nnder  the  com- 
mercial codes  iir  force  among  continental  nations  and  nnder  our  statutes  tlie 
interest  of  the  owner  in  the  ship,  to  which  his  liability  is  limited,  is  considered  to 
be  her  value  after  the  accident  has  happened,  or  rather  on  the  termination  of  the 
voyage  during  which  t!ie  accident  happened,  whereas  in  England  the  valae  is 
takeu  immediately  before  the  accident."  Consefjnently,  onthe  continent  and  in 
this  country  the  ghiu-owner  can  at  any  time,  by  abandoning  his  interest  in  the 
vessel  and  her  freigut,  relieve  himself  from  any  further  liability,  and  so  if  his 
vessel  is  lost  in  tiie  cbliision,  or  if  it  is  lost  before  the  end  of  the  voyage  in  which 
the  collision  takes  place,  that  ends  the  matter ;  the  theory  and  the  provisions  of 
the  act  being  that  the  owners  may  dischaTjie  their  liability  by  a  surrender  of  all 
tliat  the  colhsion  has  left  them.  But  in  England  whether  his  own  vessel  incur 
gi-eat  or  slight  ininry  in  the  collision  does  not  affect  at  all  the  amount  of  the 
owner's  liability  for  damage  to  the  other,  nor  can  he  free  himself  from  forther 
nBDonsibiiity  by  abandoning  his  vessel  to  the  parties  having  claims  against  it; 
ana  if  two  separate  collisions  take  place  on  the  same  voyage  the  owner  is 
separately  liable  for  the  damage  incurred  in  each  collision  to  an  amount  not 
exceeding  the  value  of  his  ship  before  each  collision,  and  this,  it  seems,  would  be 
so,  even  if  his  vessel  were  totally  lost  in  the  second  collision."*  This  value  of  the 
vessel  was  defined  to  be  the  sum  for  which  she  could  have  been  sold,  and  nnder 
the  earlier  English  acts  it  was  asceilained  by  a  valuation  appraisement,  but  the 
ditRculty  of  determining  what  was  the  value  of  the  ship  ana  her  freight  imme- 
diately before  the  collision  was  a  fruitful  source  of  litigation  and  expenfie.°*  To 
obviate  this  the  English  statute  of  25  &  26  Vict,  was  passed,  under  which  a 
rough  average  value  for  all  ships  was  struck  and  fixed  at  nfteen  pounds  per  ton 
for  lose  of  life  or  personal  injuries  by  collision,  and  eight  pounds  per  ton  for 
damages  or  loss  to  goods  arising  from  the  same  cause." 

S.  Ehcush  Acts,  The  owners  of  any  ship,  whether  British  or  foreign,  mast 
not,  in  eases  where  all  or  any  of  the  following  events  occur  without  their  actnal 
fault  or  privity,  that  is  to  say  :  (1)  Where  any  loss  of  life  or  personal  injury  is 
caused  to  any  person  being  carried  in  such  ship ;  (2)  Where  any  damage  or  loss  ia 


caused  to  any  goods,  mercTiandise,  or  other  things  whatsoever  on  board  any  such 
ship;  (3)  Where  any  loss  of  life  or  personal  injury  is,  by  reason  of  the  improper 
navigation  of  such  sliip  as  aforesaid,  caused  to  any  other  ship  or  boat,  or  to  any 


rods,  merchandise,  or  other  things  whatsoever  on  board  any  other  ship  or  buat^ 
)>e  answerable  in  damages  in  respect  of  loss  of  life  or  personal  ininry,  either 
alone  or  together  with  loss  or  damage  to  ships,  boats,  goods,  merchandise,  or  other 
things,  to  an  aggregate  amount  exceeding  fifteen  pounds  for  each  ton  of  their 
ship^  tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods,  merchandise,  or 
other  things,  whether  there  be  in  addition  loss  of  life  or  personal  injury  or  not, 
to  an  ^gregate  amount  exceeding  eight  pounds  for  each  ton  of  the  ship's  ton- 
nage ;  such  tonnage  to  bo  the  registered  tonnage  in  the  case  of  sailing  sliips  and 
in  tlie  case  of  steamships  the  gross  tonnage,  without  deduction  on  account  of 
engine-room.* 

SS.  /n  re  Norwich,  etc.,  Traiup.  Co.,   17  I  fi06;  29  ft  2S  Viet.  e.  63,  |  54] ;  2  FarWNU 

BlBtchf.     |U.    S.)     221,    18    Fed.    Caa.    No.  Shipp.  ft  Adm.  129;  U.  a  Rev.  Stat.  tl878), 

10,362  [o/Prmed  in  13  WaU.   (U.  S.)   10*,  20  |  4286. 

L.  ed.  SS5] ;   2  Parsons  Shipp.  k  Adm.   125.  26.  Lqicetter  e.  Logan,  4  Ee.7  k  J.  72&,  6 

a4.  Wilson  r.  Dickson,  2  B.  ft  Aid.  2,  20  Wkly.  Sep.  849;  Maraden  Coll.   (3d  ed.)   167. 

Rev.  Rep.  331';   Dobree  v.   Schroder,   2  Myl.  87.  Marsden  Coll.    (3d  ed.)    167;  25  ft  26 

ft  C.  489,  14  Sng.  Ch.  486;  The  Mai?  Caro-  Vict  c  63,  f  54. 

line.  3  W.  Rob.  101 ;  Lowndee  Coll.  174.  S8.  26   ft   26  Vict.   c.   S3,   |   54,   repealing 

26.  The  Normandy,  L.  R.  3  A.  4  E.  152,  39  17  ft  19  Vict.  c.  104,  |  604. 

L.  J.  Adm.  43,  23  L.  T.  Rep.  N.  S.  631,  18  Hiitory  of  the  BnsUBh  acta  UmitlnK  U^bil- 

Wkly.  Rep.  903 ;  Brown  p.  Wilkinson.  16  L.  J.  ity  of  ahip-owiiera.— Previous  to  1734  the  lia- 

Exch.   34,   16   M.   ft  W.   391 ;   Marsden  Coll.  bllity  of  ehip-owners  in  England  both  by  the 

{3d  ed.)   167,  174  [ctltmy  17  ft  18  Vict.  c.  104,  common  law  and   the  admiralty  law  aa   ad- 
[IV,  D,  2] 
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4.  Dhitbd  States  Statutes  * —  &.  Ltabllltr  of  Owner  Not  to  Ezeeed  His  Inter- 
«t  —  (i)  In  Qensral.  The  Imbility  of  tlie  owner  of  any  vessel  for  any  loss  hy 
collision  withoat  the  privity  or  knowledge  of  such  owner  is  in  no  caao  to  exceed 
the  amount  of  the  interest  of  snch  owner  in  such  veesel  and  her  freight  then 
peDding." 

(n)  MsASiso  OF  "AitomrT  os  Value  of  tez  Iittssest  of  Sues 
OfmxR."  In  the  United  States  the  value  to  be  taken  is  tite  value  of  the  sliip 
after  tlie  collision  or  at  the  termination  of  the  voyage  on  which  the  collision  took 
plKe."  If  the  ship  is  lost  at  sea  or  the  voyage  is  otherwise  broken  up  before 
arriving  at  a  port  of  destination  the  voyage  is  then  terminated  for  the  pnrpoee  of 
(ixing  the  owner's  liability,^  If  a  vessel  la  sunk  either  by  collision  or  befoie  the 
tortniaation  of  the  voyage  on  which  the  collision  takes  place,  her  value  in  her 
wrecked  condition  is  the  measure  of  the  owner's  liability,  and  this  is  not  increased 
by  any  additional  value  arising  from  the  veseul  having  been  raised  and  repaired." 


ministerad  there  was  unlimited.  7  Geo.  II, 
f.  15,  which  was  pneeed  in  the  fear  1734  lim' 
itiog  ahip'OWDprs'  1iabilit<r  od  loss  of  cargo 
bj  the  theft  of  the  master  or  craw  to  the 
value  of  the  Bhip  and  freight,  was  passed  in 
coasequence  of  the  dedaion  in  Bouctier  v. 
Lawsou,  Caa.  t.  Hardw.  S5,  \ij  which  the 
■hip^wneni  vrere  held  liahle  for  the  loss  of  a 
cargo  of  bullion  taken  on  hoard  at  Portugal 
and  afterward  stolen  by  the  master.  Marsden 
Coll.  (3d  ed.)  185.  By  28  Geo.  Ill,  c.  88, 
this  limitation  of  liability  was  extended  to 
cn^s  of  theft  by  persona  other  than  the  crevr 
aad  to  cases  of  loss  by  fire,  and  this  relief  was 
not  extended  to  cases  of  collision  until  63 
Geo.  UI,  c.  169,  which  fixed  the  limit  of  lia- 
bility of  ahii>K>wnerB  for  damage  to  their 
sbipB  and  to  the  cargo  on  board  either  of  two 
■hipa  in  collision  to  the  value  of  the  ahip 
fosA  and  the  freight  she  was  earning  or  un- 
der coDtract  to  earn.  Marsden  Coll.  |3d  ed.) 
168.  And  by  17  ft  IS  Vict.  c.  104,  gf  604.  605, 
the  ume  limit  was  fixed  for  damages  recover- 
able for  loss  of  life  or  personal  injury,  with 
a  pTorision  that  in  such  cases  the  value  of 
the  ship  should  be  taken  at  not  less  than  fif- 
teen pounds  per  ton. 

29.  Histoiy  of  lesialation  In  the  United 
States  limiting  liability  of  ■hip-owuen.^The 
Iwginning  of  the  legislation  in  this  country 
on  the  subject  was  Mass.  AcU  (1818),  c  12Z,' 
which  was  based  on  7  Geo.  II.  Me.  Acta 
(1821).  &  14,  tt  8-10,  ia  merely  a  copy  of  the 
Massachusetts  sUtute.  In  1836  the  sUtute  of 
llBBsachusette  was  revised  (Mass.  Rev.  Stat, 
c.  32,  pars.  1-4)  and  was  reBnacted  in  1880 
(Mass.  Gen.  SUt.  c.  62,  ft  18-21).  In  1840 
the  Maine  statute  was  revised  to  correspond 
Tith  the  act  as  contained  in  the  Revised  Stat- 
utes of  Massachusetta  (Me.  Rev.  Stat.  ( 1S40) , 
c.  47,  II  8-11)  Me.  Rev.  Stat.  (1857).  c.  36, 
II  S.  6).  The  act  of  congress  of  1851  was 
taken  from  26  Geo.  Ill  and  from  Me.  Kev. 
SUt.  (1340),  e.  47;  section  3  is  nearly  the 
Muoe  as  Me.  Rev.  Stat.  (1840),  c.  7,  but  the 
words  "  or  for  any  loss,  damage,  or  injury  by 
collision "  are  not  found  in  the  statute  of 
Maine  or  Massachusetta,  nor  are  they  found 
in  tliese  words  in  any  English  statute;  and 
section  4  is  nearly  the  same  as  section  9 
«f  the  Maine  statute  down  to  the  last  clause. 


The  passage  of  the  act  of  1851  in  this  coun- 
try which  is  contained  in  U.  S.  Rev.  Stat. 
(1878),  I  4283  el  teq.,  is  said  to  have  been 
due  to  the  decision  in  New  Jersey  Steam  Nav. 
Co.  r.  Boston  Merchants'  Bank,  B  How.  (U.  S.) 
344,  12  L.  ed.  465,  whera  it  was  held  that  in 
admiralty  as  at  common  law  the  owners  of 
a  steamboat  were  liable  in  peraonayn  for  the 
loss  by  fire  of  specie  carried  by  their  boat. 
Place  r.  Norwich,  etc.,  Transp.  Co.,  118  U.  8. 
468,  8  8.  Ct.  1150,  30  L.  ed.  134,  per  Bradley, 
J.;  2  Parsons  Shipp.  &  Adni.  121-125. 

30.  U.  S.  Hev.  Stat.  (1878),  |  4283;  U.  8. 
Comp.  Stat.  (1901),  |  4283. 

31,  The  Scotland  (Dyer  v.  National  Steam 
Nav.  Co.),  118  U.  S.  607,  6  S.  Ct.  1174,  30 
L.  ed.  163 ;  Place  c.  Norwich,  etc..  Transp. 
Co..  118  U.  S.  468,  6  S.  Ct  1150,  30  L.  ed. 
134;  Norwich,  etc.,  Transp.  Co.  i:  Wright.  13 
Wall.  (U.  S.)  104,  20  L.  cd.  685;  Wnttson  v. 
Marks,  29  Fed.  Caa.  No.  17,298,  2  Am.  L.  Reg. 
157,  5  Pa.  L.  J.  Rep.  264.  This  would  seem  to 
follow  from  the  alternative  contained  in  U.  S. 
Rev.  Stat.  (1878),  |  4285,  giving  the  owner 
the  power  to  relieve  himself  from  further  lia- 
bility by  transferring  his  interest  in  the  vessel 
and  freight  to  a  trustee  for  the  benefit  of 
claimants  against  her.  For  an  earlier  de- 
cision to  the  contrary  see  Walker  f.  Boston 
Ins.  Co.,  14  Gray  (Mass.)  288.  But  see  In  re 
Norwich,  etc.,  Transp,  Co.,  17  Blatchf.  (U.  S.) 
221,  18  Fed.  Cas.  No.  10,362. 

See  10  Cent.  Dig.  tit  "  Collision,"  |  21. 

33.  Place  v.  Norwich,  etc.,  Transp.  Co., 
118  U.  S.  469,  6  S.  Ct  1150,  30  L.  ed.  134. 

33.  Place  v.  Norwich,  etc.,  Transp.  Co., 
118  U.  8.  468,  6  8.  Ct.  1150,  30  L.  ed.  134, 
In  The  U.  S.  Grant,  45  Fed.  842,  it  was  held 
that  the  price  of  the  wreck  realized  at  the 
marBhal's  sale  was  prima  facie  but  not  con- 
clusive evidence  of  value  for  which  a  bond 
would  lie  required.  Place  v.  Norwich,  etc., 
Transp.  Co.,  118  U.  S.  468,  6  S.  Ct.  1160,  30 
L.  ed.  134.  In  Thommesaen  c.  Whitwill,  118 
U.  S.  620.  6  S.  Ct.  1172,  30  L.  ed.  156,  this 
vessel,  after  having  been  in  collision,  was 
afterward,  and  before  arriving  at  her  destina, 
tion,  stranded  and  sunk  by  the  negligence  of 
her  crew,  the  But>sequent  disnsteT  in  no  way 
resulting  from  the  former  collision;  and  it 
waa  held  that  her  owners'  liability  was  lini- 
[IT,  D,  4,  ».  (n)] 
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If  any  salvt^  charges  are  inonrred  after  the  collision  to  save  the  vessel  or  If  any 
cargo  is  jettisoned  or  other  sacrifice  is  made  for  that  object  the  ship's  proportioD 
of  the  salvage  charges  and  her  share  of  the  general  average  chaises  are  deducted 
from  her  vame  after  being  saved."  If  anv  freight  is  earned  this  mast  be  p«d  in 
fnll  by  the  owner  without  deducting  any  expeiiditnreB  for  provisions  or  tor  the 
wages  of  the  crew  excepting  those  expenses,  if  any,  which  were  incurred  after 
the  collision  for  the  purpose  of  earning  t)ie  freight,  which  latter  may  be  deducted 
from  the  gross  freight  earned  to  arrive  at  the  valne  of  the  freight  within  the 
meaning  of  the  act.  Interest  on  the  value  thus  obtained  is  also  to  ue  pud  by  the 
owner  from  the  date  of  the  decree  but  not  from  tlie  date  of  the  losa."  Insnrance 
is  no  part  of  the  owner's  interest  in  sliip  or  freiglit  within  the  meaning  of  tlie 
act  and  does  not  enter  into  the  amonot  for  which  the  owner  is  liable."  The  dam- 
ages recoverable  from  another  vessel  or  her  owners  for  loss  of  a  vessel  in  collicioD 
stand  in  the  place  of  the  vessel  itself  and  are  included  in  the  interest  of  the  owner 
which  mnst  be  surrendered," 

b.  General  Avara^  Losses.  When  any  loss  is  suffered  by  several  owners  of 
goods  on  the  same  voy&ge,  and  the  whole  value  of  the  vessel  and  her  freight  for 
tne  voyage  is  not  sufficient  to  make  compensation  to  each  of  them,  they  are  to 
receive  compensation  from  the  owner  of  the  vessel  in  proportion  to  their  respec- 
tive losses." 

e.  Transfer  of  Interest  of  Owner  to  Trustee.  It  is  to  be  deemed  a  snfUcient 
compliance  with  the  act  if  the  owner  shall  transfer  bis  interest  in  soch  vessel  and 
freigiit  for  the  benefit  of  such  claimants  to  a  tnistee,  and  from  and  after  sach 
transfer  all  claims  and  proceedings  against  tiie  owner  shall  cease.** 

<L  Remedies  Beserved.  The  remedy  is  reserved  against  tlie  master,  officere, 
or  seamen  for  any  loss  arising  from  their  negligence,  etc." 

e.  What  Vessels  Are  Included  Wltblo  tbe  Aet.  Tlie  act  applies  to  all  sea-goinz 
vessels  and  also  to  all  vessels  used  on  lakes  or  rivers  or  in  inland  navigation,  includ- 


ited  to  the  value  of  the  vesael  after  ihe  wa« 
stranded  with  the  pending  freight,  tmd  that 
their  liability  naa  not  affected  by  the  fact 
that  the  reaael  ww  then  abandoned  to  the 
undenvritera  j  and  further  that  the  amount 
realized  by  the  undemriters  from  the  ule 
of  the  wreck  was  the  proper  tneaaure  of  the 
value  of  the  ship  for  tbe  purpose  of  tbe  act. 

34.  The  Abbie  C.  Stubbs,  28  Fed.  710.  The 
•hip-owner  is  not  liable  to  owner  of  cargo  for 
the  amount  of  bottomry  bond  paid  to  redeem 
portion  of  goods  transshipped  by  another  Tea- 
sel and  arriving  in  safety  from  lien  of  bond. 
Miller  V.  O'Brien,  38  Fed.  779. 

35.  The  Jos«  E.  More,  37  Fed.  122.  And 
■ee  Wilson  c.  Dickson,  8  B.  &  Aid.  Z,  20  Rev. 
Rep.  331. 

The  word  "  fielght "  includes  fare  for  pas- 
sengers. The  Main  v.  Williams,  152  U.  S. 
122,  14  S.  a.  486,  38  L.  ed.  381,  holding  that 
tbe  word  also  includes  freight  prepaid. 

Cliim  for  nneained  frelgbt  paid  in  advance 
Is  not  within  the  class  of  claims  protected  by 
the  act.  In  re  Liverpool,  etc..  Steamship  Co., 
3  Fed.  leS. 

Freight  pending  does  not  include  salvo^ 
earned  during  the  voyage.  In  re  Meyer,  74 
Fed.  881.  And  see  The  Jane  Gray,  99  Fed. 
682,  where  the  owner  was  held  not  eptitled 
to  deduct  from  gross  freight  and  passage- 
money  pending  expenses  of  voyage.  But  it  is 
to  be  noted  that  tbe  earnings  of  the  vessel  in 
transporting  the  goods  of  her  owners  is  also 
[IV,D.4,fc(na 


to  be  included  in  the  freight  then  pending. 
Allen  V.  Mackay,  1  Sprague  (U.  8.)  2lg,  1 
Fed.  Cas.  No.  22S,  16  Law  Rep.  686. 

36.  Tbe  court  is  not  bound  to  allow  inlerett 
on  the  proceed*  of  a  wreck  but  may  is  its 
discretion  allow  interest  or  not.  Tbe  Uig- 
Kie  J.  Smith,  123  U.  S.  349,  8  S.  CL  159.  31 
L.  ed.  175  i  Dyer  v.  National  St«am  Niv.  Co, 
IIB  U.  S.  507,  6  S.  Ct.  II74,  30  L.  ed.  153. 

37.  The  Great  Western  (ThomnMssen  v. 
Whitwill),  118  U.  S.  520,  6  S.  CL  1172,  30 
L.  ed.  150;  Place  o.  Norwich,  etc.,  Tramp.  Co.. 
118  U.  S.  408,  6  8.  Ct.  1150,  30  L.  ed.  1»: 
Ibe  City  ot  Columbus,  22  Fed.  460, 

38.  O'Brien  v.  Miller,  168  U.  S.  287,  18 
8.  Ct.  140,  42  L.  ed.  469  [rewrtinff  67  F«d. 
605,  36  U.  S.  App.  138,  14  C.  C.  A.  566,  and 
affirming  69  Fed,  821].  A  barge  canying 
freight  and  a  tug,  both  having  the  time 
owner,  held  one  vessel  for  the  purposes  ot  the 
voyage  and  that  the  owner  was  not  entitled 
to  limit  bin  liability  for  damage  cauaed  bj 
the  negligence  of  the  crew  ot  either  withoat 
surrendering  both.  Short  c.  The  Columbia, 
73  Fed.  226,  10  C.  C.  A.  436  [reiwnnj  67 
Fed.  942,  16  C.  C.  A.  81). 

39.  U.  8.  Rev.  SUt.  (1878),  I  4284.  u 
amended  by  19  U.  S.  8tat.  at  L.  p.  251,  t  69, 
I  1;  U.  8.  Comp.  Stat.  (1901),  |  4284. 

40.  U.  S.  Rev.  Stat.  (1878},  t  4285 1  U.  8. 
Comp.  Stat.  (1901).  f  4286. 

41.  U.  S.  Rev.  Stat.  (1878),  |  4287;  U.  B. 
Comp.  Stat.    (1901),  I  4287. 
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ing  canal-boate,  bargee,  and  lighters.**  In  determining  liow  far  the  operation  of 
tlie  act  should  extend"  the  conrts  seem  to  have  been  influenced  by  the  coiiBidera- 
tion  that  it  was  not  only  a  regulation  of  interstate  and  foreign  commerce,  but 
al^  a  declaration  and  adoption  of  the  maritime  law  in  its  application  to  the 
jurisdiction  and  decieion  of  courts  of  admiralty,  and  tliat  therefore  it  should 
extend  to  all  waters  within  the  jurisdiction  of  the  United  States  admiralty  conrts 
and  to  all  vessels  engaged  in  commerce,  unless  tlie  same  were  particularly 
excepted  by  the  terms  of  the  act  itself,  or  by  the  limits  of  the  power  of  congreea 
niider  tlie  constitution. 

f.  Uabilitf  of  Owners  For  Debts  Limited.  The  individual  liability  of  a  ship- 
owner is  limited  to  the  proportion  of  any  or  all  debts  or  liabilities  that  Ins 
individual  share  of  the  vessel  bears  to  the  whole;  and  the  aggregate  liabilities  of 
all  the  owners  of  a  vessel  on  account  of  the  same  shall  not  exceed  the  value  of 
such  vessels  and  freight  pending.  Provided  that  tbie  provision  shall  not  affect 
the  liability  of  any  owner  incurred  previous  to  the  passage  of  this  act,  or 
prevent  any  claimant  from  joining  al!  the  owners  in  one  action ;  nor  shall  the 
game  apply  to  wages  due  to  persons  employed  by  said  ship-owners." 

6.  What  Injuries  os  Losses  Ehbraced.  The  liability  of  ehipK>wners  can  be 
limited  only  as  to  such  losses  or  damage  as  occurred  on  the  last  voyage  preceding 
the  tiling  of  the  petition,  or  on  the  voyage  on  which  the  vessel  was  lost.**     The 


42.  U.  S.  Rev.  Stat.  (IB79),  %  42RB,  as 
■nMnded  b^  24  U.  S.  Stat,  at  L.  p.  80,  c.  421 ; 
U.S.  Comp.  Stat.   (1901),  1  42SB. 

43.  Lord  c.  Goodall,  etc.,  Steamahip  Co., 
102  D.  S.  641,  26  L.  ed.  224;  In  rs  Long 
iHloiid,  etc.,  Transp.  Co.,  S  Fed.  609;  7n  re 
Norwich,  etc,  TruiBp.  Co.,  17  BUtch(.(U.  S.) 
221.  18  Fed.  Cos.  No.  10,382;  Wheeler  Carr. 
39.  Contra,  Spring  v.  Hoakell,  14  Qrajr 
I  Mm*.}  309. 

U.  S.  Ser.  SUt.  (1878),  I  4289  (the  lu^  of 
1S5I),  aa  originally  enacted,  woe  aa  follows; 
"The  pToviaions  of  this  title  relating  to  the 
limitation  of  the  liability  of  the  ownera  of  Tea- 
sels shall  not  apply  to  the  owners  of  any 
caniil-baat  or  lighter,  or  to  any  veasel  of  any 
description  whataoever  used  in  rivers  or  in- 
land narigation.  In  1886  section  4289  was 
amended  by  23  U.  S.  Stat,  at  L.  p.  80,  c  421, 
f  4,  so  as  to  apply  to  all  sea-going  Teasels 
•nd  also  to  all  vessels  used  on  lakes  or  rivers 
or  in  inland  navigation,  including  canal-boats, 
barges,  and   lighters. 

Cues  ariaint;  tinder  the  act  of  1S51. —  The 
act  did  not  apply  to  a  vessel  engaged  exclu- 
aivdy  in  river  navigation,  although  plying 
tctween  porU  of  different  states  with  refer- 
«ioe  to  the  Mississippi  river.  The  War 
Eagle,  e  Biss.  (U.  S.)  364,  29  Fed.  Cas.  No. 
17,173.  With  reference  to  the  Hudson  river 
Me  The  Sears,  8  Fed.  36G.  The  East  river, 
New  York  harbor,  is  in  reality  an  arm  of 
the  sea.  The  Garden  City,  26  Fed.  766.  So 
is  Long  Island  sound.  In  re  Long  Island, 
f\t.,  Transp.  Co.,  5  Fed.  599.  Comnierce  be- 
tween different  states  upon  the  Great  Lakes 
ie  not  inland  navigation.  Moore  r.  Ameri- 
can Transp.  Co.,  24  How.  {U.  S.)  1.  16  L.  ed. 
fTii.  A  tugboat  employed  in  towing  vessels 
citga^  in  interstate  commerce  is  herself 
therein  engaged  and  subject  to  the  act.  In  re 
Vessel  Owners'  Towing  Co.,  2(1  Fed.  169.  A 
■team  yaebt  running  in  and  out  of  the  port 
of  Detroit  was  held  to  be  within  the  exception 


of  U.  S.  Rev.  Stat.  {1878),  I  4289,  and  her 
owner  was  not  entitled  to  limit  his  liability. 
The  Mamie,  5  Fed.  813  [affirmed  in  8  Fed. 
387). 

Casea  arising  under  acts  of  188E  and  1B84. 
— In  The  Katie,  40  Fed.  480,  7  L.  R.  A.  56, 
upon  the  constitutionality  of  the  act  of  June 
19,  1886,  it  was  held  that  there.was  a  distinc- 
tion between  inland  navigation  and  internal 
commerce,  and  that  if  the  act  did  affect 
the  internal  comlnerce  of  a  state  it  was  inci- 
dental only  to  the  main  purpose  of  the  act. 
In  Em  p.  Qaraett,  141  U.  S.  I,  11  S.  Ct.  840, 
36  L.  ed.  631,  it  was  held  that  since  navigable 
rivers,  although  tideless,  were  subject  to  the 
maritime  law  and  admiralty  jurisdiction  of 
the  United  States,  the  act  of  June  19,  1886, 
extending  the  Limited  Liability  Act  to  them. 
was  constitutional  and  valid.  The  fact  that 
the  vessel  is  a  wreck  and  incapable  of  pro- 
pulsion shall  not  deprive  her  owner  of  the 
right  to  invoke  the  law  limiting  his  liability 
if  she  continue  to  exist  as  a  vessel  and  be  in 
condition  to  injure  other  property.  Craig  c. 
Continental  Ins.  Co.,  26  Fed.  7B8.  An  ex- 
cursion barge  without  motive  power  is  in- 
cluded within  the  act.  In  re  Myers  Excur- 
sion, etc.,  Co.,  67  Fed.  240  [affirmed  in  The 
Republic,  al  Fed.  109,  20  U.  8.  App.  661,  9 
C.  C.  A.  38aj.  The  question  raised  in  the 
case  of  Chappell  v.  Bradshaw,  35  Fed.  B23. 
was  whether  the  act  of  congress  of  1884 
acted  as  an  amendment  to  U.  S.  Rev.  Stat. 
(1878).  i  4280,  which  limited  it,  but  it  was 
held  that  it  did  not.  The  acts  of  June  26, 
1884,  and  of  1861.  were  held  to  apply  to 
different  states  of  facts  and  that  each  was  to 
be  construed  according  to  its  terms.  War- 
ner V.  Boyer,  74  Fed.  873. 

44.  23  U.  8.  SUt.  at  L.  p.  67,  c.  121,  i  18; 
U.  8.  Comp.  Stat.   (1901),  p.  2946. 

45.  The  Alpena,  10  Bias.  (U.  S.)  436.  9 
Fed.  280.  And  see  Thommessen  c.  Whitwitl 
118  U.  S.  520,  6  S.  Ct.  1172,  30  L.  ed.  IfB; 
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statute  of  limited  liability  incladee  damaee  by  colliBion  to  other  vessels  and  cai^ou 
as  well  as  to  tlie  vessel's  own  cargo ;  claime  for  personal  injuries  and  loss  of  life 
sustained  and  any  damage  inflicted  by  collision  upon  another  object,  whether  the 
thing  injured  was  situated  on  the  water  or  on  the  land.** 

6.  Wbo  Are  Included  Undeb  Term  "  Owners,"  Section  4286  "  of  the  Eevised. 
Statutes  of  the  United  States  provides  that  the  charterer  of  a  vessel,  in  case  lie 
should  man,  victual,  and  navigate  such  ve£sel  at  his  own  expense  or  by  his  ovra 
procurement,  shall  be  deemed  the  owner  of  such  vessel  within  the  meanmg  of  the 
act.*"     If  the  master  be  a  part  owner  bo  that  the  right  of  action  exists  against 


Dyer  v.  National  Steam  NaT.  Co.,  118  U.  S. 
607,  6  a.  Ct.  1174,  30  L.  ed.  153;  Place  v. 
Norwich,  etc.,  Tranap.  Co.,  118  U.  S.  468,  6 
S.  Ct.  1150,  30  L.  ed.  134;  Gokey  t>.  Fort,  44 
Fed.  364.  In  The  Alpena,  10  Bias.  (U.  S.| 
436,  S  Fed.  280,  this  Bteamer  liaving  been  lost, 
the  court  refused  to  entertain  proceedings  to 
limit  her  owner's  liability  for  damage  by 
collision  to  a  schooner  occurring  tbree  weeks 
before  the  beginning  of  the  voyage  on  which 
she  foundered.  And  it  was  held  that  the  act 
of  June  26,  1884  (23  U.  S.  Stat,  at  L.  p.  53), 
contemplates  only  liabilities  incurred  during 
the  Ia£t  or  pending  voyage,  allowing  a  reason- 
ftble  time  after  knowledge  of  the  liability 
within  which  to  surrender  the  vessel,  provided 
it  is  in  practically  the  same  condition  as  at 
the  close  of  such  voyage.  The  Puritan,  04 
Fed.  365. 

Undei  the  Engliah  st&tnte  providing  that 
the  owner's  liability  shall  be  limited  to  eight 
pounds  per  ton  for  damage  caused  on  any  oc- 
casion, where  the  otTcnding  vessel  ran  into  one 
ship  and  then  immediately  Brfterward,  in  con- 
sequence of  the  same  act  of  improper  navi- 
gation, ran  into  another,  it  was  held  that  the 
loss  to  both  vessels  was  caused  substantially 
at  the  same  time  and  on  the  same  occasion. 
The  Rajah.  L.  R.  3  A.  A  £.  539,  1  Aspin.  403, 
41  L.  J.  Adm.  »7,  27  L.  T.  Rep.  N.  8.  102,  21 
Wkly.  Rep.  14. 

In  France  it  has  been  held  that  an  owner 
can  limit  his  liability  for  loss  occurring  on  a 
previous  voyage,  where  no  suit  had  been 
brought  until  after  the  termination  of  the 
intermediate    voyage.        Wheeler     Carr.     42, 

48.  As  to  what  is  included  under  the  term 
"'meichandise**  see  Norwich,  etc.,  Transp.  Co. 
V.  Wright,  13  Wall.  (U.  S.)  104,  20  L.  ed. 
585 ;  The  Garden  City,  28  Fed.  766. 

BaSEase  delivered  by  pnrchaaei  of  ticket 
and  placed  on  wharf-boat  to  which  the 
steamer  was  moored  was  "  shipped "  within 
the  meaning  of  the  provisions  of  the  act. 
So  held  in  In  re  Louisville,  etc..  Packet  Co., 
S5  Fed.  (loe. 

As  to  personal  injoriea  see  The  City  of  Co- 
lumbus, 22  Fed.  460. 

As  to  damages  for  loss  of  life  see  Butler  «. 
Boston  Steamship  Co.,  130  U.  S.  527,  9  S.  Ct. 
612,  32  L.  ed.  1017;  The  Amsterdam,  23  Fed. 
112. 

Injndea  to  paasengBra  are  within  the  act, 

notwithstanding  provisions  of  U.  S.  Rev.  Stat. 

(1878),  {  44B3,  declaring  owners  rea^nsihle 

for  damages  to  passengers  through  violation 
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of  the  inspection  laws  or  through  known  de- 
fect in  the  steaming  apparatus.  The  Annie 
Faxon,  75  Fed.  312,  44  U.  B.  App.  691,  SI 
C.  C.  A.  306  [modifying  86  Fed.  575]. 

As  to  collision  with  a  bridge  pier  see  Mem- 
phis, etc.,  Packet  Co.  l'.  Overman  Carriags 
Co.,  Q3  Fed.  248.  Bee  Qokey  «.  Fort,  44  Fed. 
364. 

As  to  damage  to  an  object  on  land  see 
In  re  Vessel  Owners'  Towing  Co.,  26  Fed.  \li. 
And  compare  Ea  p.  Fhenix  Ins.  Co.,  IIB  U.  3. 
610,  7  S.  Ct.  25,  30  L.  ed.  274. 

Contracts  made  by  the  owner  penoniUf 
are  not  affected  by  section  IS  of  the  act  of 
congress  of  June  26,  1884.  So  held  in  The 
Amos  D.  Carver,  35  Fed.  666. 

Direct  peisona]  contracts,  such  sa  s);Tee- 
menta  to  insure  cargo,  are  not  affected  by 
limited  liability  acts.  So  held  in  I^verty  r. 
Clausen,  40  Fed.  542. 

47.  U.  S.  Rev.  Stat.  (1878),  §  4286;  U.  S. 
Comp.  Stat,   (inol),  i  4288. 

48.  As  to  the  justice  of  holding  a  canUs 
who  participates  in  the  earnings  of  a  vend 
fonu&g  part  of  a  through  line  and  who  hu 
the  right  to  contract  fur  transportation  on  her 
aa  the  owner  pro  hoe  t>ioe  and  within  the 
equity  of  the  act  see  Wheeler  Carr.  38;  Hughes 
V.  Sutherland,  7  Q.  B.  D.  ito,  4  Aspin.  4S9, 49 
J.  P.  6,  60  L.  J.  Q.  B.  507,  45  L.  T.  Rep.  N.  8. 
Z87,  29  Wkly.  Rep.  867  ;  The  Spirit  of  the 
Ocean,  Brown  *  L.  .136,  34  L.  J.  Adm.  74,  12 
L.  T.  Eep.  N.  S.  239,  2  Mar.  L.  Cas.  IW; 
Marsden  Coll.    (3d  ed.)    171. 

Charterers  owners  pio  hac  vice. —  It  has 
been  held  that  the  right  of  the  owners  to  pro- 
ceed was  not  defeated  because  they  had  so  let 
the  vessel  that  the  charterers  became  owners 
pro  hao  vice.  Quinlan  v.  Pew,  56  Fed.  Ill,  5 
U.  S.  App.  382,  5  C.  C.  A.  438. 

Hailroad  company. —  Under  the  English  set 
it  has  been  held  that  a  railroad  company  own- 
ing a  ship  can  take  advantage  of  the  act 
London,  etc.,  R.  Co.  c.  James,  t-  R.  8  Ch. 
241,  1  Aspin.  626,  42  L.  J.  Ch.  337,  28  L.  T. 
Rep.  N.  S.  48,  21  Wkl^.  Rep.  151.  In  the 
United  States,  however,  it  has  been  held  that 
a  railroad  company  which,  in  pursuance  of  a 
contract  of  shipment,  delivered  to  a  steam- 
ship company  goods  which  were  destroyed  by 
Are  on  one  of  its  ships  was  not  to  be  con- 
sidered aa  the  owner  or  charterer  of  the  vessel 
and  as  such  entitled  to  the  benefit  of  th* 
provisions  of  the  act.  Hill  Mfg.  Co.  f.  Bos- 
ton, etc..  R.  Corp.,  104  Mass.  122,  S  Am.  Rep. 
202;  Rice  V.  OnUrio  Steamboat  C^.,  66  Bark 
(N.  Y.)  384. 
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him  it  does  not  deprive  the  other  part  owners  of  tbe  benefit  of  the  statute,^  but 
lie  IS  liiinself  liable  for  full  damagee."*  The  right  of  limitation  of  liability  may 
be  availed  of  by  any  one  of  tlie  part  owners.*' 

7.  HEAiRNa  OF  Words  "Withowt  the  PBiyrrr  or  Kkowledge  op  Such  Owher."" 
Tho  worda  "privity  or  knowledge "  have  been  detiiied  aa  a  personal  participa- 
tion of  the  owner  in  some  fault  or  an  act  of  negligence  caueing  or  contributing 
to  the  loes  or  some  personal  knowledge  or  means  of  knowledge  of  which  he  is 
bouad  to  avail  himself  of  a  contemplated  lose  or  of  a  condition  of  things  hkely 
to  produce  or  contribute  to  the  loss  without  adopting  appropriate  means  to  pre- 
vent it.^  Where  the  owner  of  a  vessel  is  a  corporation  it  appears  that  only  the 
privity  or  knowledge  of  an  actual  officer  of  the  corporation  would  be  the  privity 

49.  in  re  Leonard.  14  Fed.  53;  Wilson  V. 
Dickson,  2  B.  A  Aid.  2,  20  Rev.  Rep.  331 ;  The 
Spirit  at  the  Ocean,  Brown  k  L  338,  34  L.  J. 
AdiD.  74.  12  U  T.  Rep.  N.  S.  239,  2  Mar.  L. 
Caa.  192;  &Iaraden  Coll.  (3d  ed.)  172.  63 
Geo.  Ill,  I  4,  provided  that  the  act  should  not 
take  away  the  responsibili^  of  the  master, 
although  he  might  be  part  owner.  2  Paraona 
Shipp.  ft  Adm.  140. 

50.  U.  8.  Rev.  Stat  (1878),  i  4287;  U.  S. 
Camp.  SUt.  (ISOl),  i  4287.  To  held  him 
liable  in  such  a  case  he  must  be  sued  as  mas- 
ter in  the  first  instance.  The  Volant,  1 
W.  Rob.  383;  Marsden  Coll.  (3d  ed.)  172. 
As  to  what  constitutes  fault  or  privity  on  the 
part  of  the  master  see  The  Obey,  L.  R.  1 
A.  t  E.  102,  12  Jut.  N.  8.  SIT;  Kidson  v. 
McArthur,  5  Sc.  Sess.  Cas.   (4th  S.)  936. 

Bl.  The  S.  A.  McCauUey,  99  Fed.  302;  23 
r.  S.  Stat,  at  L.  p.  57.  c.  121,  |  18;  U.  S. 
Comp.  Stat  (1901),  p.  2945. 

A[^liea  in  favor  of  part  ownen  who  had 
committad  the  management  to  another  part 
•wnei  in  respect  to  debts  for  coal  furnished 
at  tbe  inatance  of  the  latter  and  without  their 
previous  knowledge.  Warner  v.  Bayer,  74 
Fed.  873. 

If  the  owner  of  the  tcsmI  la  not  the  owner 
of  the  frdght  tbe  freight  doe^  not  contribute. 
Wailcer  e.  Boston  Ins.  Co.,  14  Gray  (Mass.) 
38S. 

Where  tho  owner  of  cargo  is  n<^t  the  owner 
of  the  veasel  and  her  owners  succeed  in  lim- 
iting their  liability  he  is  entitled  to  recover 
the  entire  value  of  his  cargo  from  the  other 
ressel.      In  re  Leonard,  14  Fed.  63. 

SSI.  In  tile  Engliah  statute  the  words  have 
been  changed  so  as  to  read  "  without  their 
actual  fault  or  privity."  26  &  26  Vict.  63, 
I  64. 

53.  Per  Sawyer,  J.,  in  Lord  v.  Goodall.  etc.. 
Steamship  Co.,  4  Sawy.  (U.  B.)  292,  301,  15 
Fed.  Cas.  No.  8,600,  12  Am.  L.  Rev.  391,  5 
Centr.  L.  J.  325,  1  San  Fran.  L.  J.  62  [o^ 
firmed  in  102  U.  S.  641,  26  L.  ed.  224],  where 
it  is  also  said:  "  It  is  the  duty  of  the  owner, 
however,  to  provide  the  vessel  with  a  compe- 
tent master  and  a  competent  crew;  and  to 
see  that  the  ship,  when  she  sails,  is  in  all 
respeda  seaworthy.  He  is  bound  to  exercise 
t)(e  utmost  care  in  these  particulars  - —  such 
care  as  the  most  prudent  and  careful  men  ex- 
ercise in  their  own  matters  under  similar  cir- 
cunutaocea;  and  if,  by  reason  of  any  fault  or 
B^lect  in  these  particulars,  a  loss  occurs,  it 


is  with  his  privity  within  the  meaning  of  the 
act.  But  the  owner,  under  this  act  is  not 
an  insurer.  If  he  exercises  due  care  in  the 
selection  of  the  master  and  crew,  and  a  loss 
afterward  occurs  from  their  negligence,  with- 
out any  knowledge  or  other  act  or  concurrence 
on  his  part,  he  is  exonerated  by  the  statute 
from  any  liability,  beyond  the  value  of  his 
interest  in  the  ship  and  the  freight  pending. 
So,  also,  if  the  owner  has  exercised  all  proper 
care  in  making  his  ship  seaworthy,  and  yet 
some  secret  defect  exists,  which  could  not  be 
discovered  by  the  exercise  of  such  due  care, 
and  the  loss, occurs  in  consequence  thereof, 
without  any  further  knowledge  or  participa- 
tion on  his  part,  he  is  in  like  manner  exoner- 
ated." As  Ui  the  distinction  between  the 
words  "  unless  such  fire  is  caused  by  the  de- 
sign or  neglect  of  such  owner  "  contained  in 
U.  S.  Rev.  Stat.  (1878),  i  4282;  U.  S.  Comp, 
Stat.  (1901),  i  4282,  r^arding  loss  by  fire 
and  tbe  words  "  without  the  privity  or  knowl- 
edge of  the  owner  "  contained  in  this  section 
see  the  opinion  of  Bradley,  J,,  in  Providence, 
etc..  Steamship  Co.  c.  Hill  Mfg.  Co.,  lOB  U.  8. 
678,  3  S.  Ct  379,  617,  27  L.  ed.  1038,  where 
it  is  said;  "  They  [Uie  owners]  may  not  be 
able  under  the  Ist  section,  to  show  that  it 
happened  without  any  neglect  on  their  part. 
'  what  a  jury  may  hold  to  be  neglect;  whilst 


'  privity   or   knowledge.'      The   conditions  c 

firoof,  in  order  to  avoid  a  total  or  a  partial 
Lability  under  the  respective  sections,  are 
very  different."  Contra,  see  diotwn  of  Peck- 
ham,  J.,  in  Knowlton  v.  Providence,  etc.. 
Steamship  Co.,  63  N.  Y.  70,  to  the  effect 
that  the  meaning  of  the  two  expressions  is 
nearly  or  quite  synonymous.  For  a  discussion 
as  to  what  constitutes  negligence  of  ship- 
owners in  analogous  cases  see  Wheeler  Carr. 
30-32. 

In  England  see  Wilson  v.  Dickson,  2  B.  & 
Aid.  2,  20  Rev.  Rep.  331;  The  Spirit  of  the 
Ocean,  1  Brown  &  L.  336,  34  U  J.  Adm.  74,  12 
L.  T.  Rep.  N.  S.  239,  2  Mar.  L.  Cas.  192;  The 
Volant,  1  W.  Rob.  3B3. 

In  Fiance  it  was  held  in  the  court  of  cas- 
sation in  1870  that  the  owner  has  no  right 
to  limit  his  liability  for  a  loss  occasioned  oy 
the  intrinsic  weakness  or  insufBciency  of  the 
ship  itself,  and  that  this  was  his  personal 
fault  in  respect  to  which  his  right  to  aban- 
don the  vessel  did  not  exist.    Wheeler  Carr. 
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of  knowledge  of  the  co-i^ration  witliin  the  meaning  of  the  Btatnte."  if  tlie 
owner  lioa  Eclected  competent  men  to  build,  inspect,  or  repair  t!ie  resBel,  a  loss 
arising  from  some  defect  in  her  hull  or  equipment  will  not  be  within  liia  know!- 

1  fault  the  rule  is  to 

divide  the  damage  equally  between  them  and  to  make  a  decree  for  one-liatf  the 
difference  between  their  respective  losses "  in  favor  of  tbe  ono  who  has  suffered 
most  so  as  to  equalize  tbe  burden.  The  obligation  to  pay  this  difference  is  tlie 
legal  liability  growing  out  of  the  transaction.  The  statute  of  limitation  of  liability 
is  not  to  be  applied  imtil  the  balance  of  damage  has  been  struck  and  then  tlie 
party  against  whom  the  deci-ee  passes  may  have  tlie  benefit  of  the  statute,  if  lie  is 
otherwise  entitled  to  it  in  respect  to  the  balance  whicli  he  is  decreed  to  jiay." 
E.  Heasore  of  Damagres — l.  Ih  Qshbbal.    The  party  who  has  sustuncd  a 

34  Ifiuoiing  1  Conder  Diet,  de  Droit  Commer- 
cial, note  413,  tit.  Arniateur,  \  75,  as  fol- 
lows: "  II  faut  e^lemcnt  rattacher  (tu  meme 
principe  la  solution  que  decide  que  le  pro- 
prietaire  respond  indeflnement  dea  consS- 
quences  du  vice  propre  du  navirp,  il  y  a  Ib. 
en  effet  un  fait  peraonnel,  au  regard  duquel 
la  faculty  d'abandon  n'existe  point"]. 

64.  So  held  in  Craig  v.  The  Continental 
Ins.  Co.,  26  Fed.  768.  This  waa  an  action  bj 
the  administrator  of  an  engineer  against  an 
insurance  compaitj  whose  agent,  a  wrecking 
master,  attempted  to  take  a  vesHel,  which  had 
been  stranded  on  Lake  Huron  and  abandoned 
to  the  underwriters  in  her  damaged  condition 
across  the  lake  and  engaged  an  engineer  to 
Lsaist  him.  The  vessel  was  lost  and  the  en- 
gineer was  droivncd.  It  was  held  that  the 
knowledge  and  privity  of  tbe  wrecking  master 
was  not  that  of  the  insurance  company,  so  oa 
to  prevent  the  camnany  obtaining  the  benefit 
of  the  statute.  In  The  Annie  Faxon,  75  Fed. 
312,  44  U.  E.  App.  691.  21  C.  C.  A.  366  [modi- 
iying  66  Fed.  675],  where  the  owner  of  the 
vessel  was  a  railroad  corporation,  it  was 
held  that  It  was  not  neeessary  to  show  that 
the  officers  of  8«ch  corporation  had  no  knowl- 
edge of  the  condition  of  the  vphspI.  In  Jn  re 
Meyer.  74  Fed.  8S1,  it  was  held  that  a  part 
owner  who  had  knowledge  of  an  unjiistiflabln 
deviation  was  liable  for  his  proportion  of  a 
loss  on  cargo  occurring  subsequently,  but  that 
the  other  ^oint  owners  were  not.  it  was  also 
held  that  in  the  absence  of  evidence  the  court 
would  presume  that  the  captain  was  a  licensed 
pilot.  In  The  Maria  £  Elizabeth,  12  Fed. 
627,  a  part  owner  was  on  board  and  had  taken 
part  in  the  n&vigation  of  the  vessel,  but  he 
was  asleep  at  the  time  of  the  negligence  which 
caused  the  injury,  it  not  being  his  watch,  and 
there  being  nothing  which  called  for  special 
vigilance.  It  was  held  that  the  loss  was  not 
incurred  with  his  privitv  or  knowledge.  See 
Tbe  Obey,  L.  R.  1  A.  &  E,  102,  12  Jur.  N.  S. 
BIT. 

55.  In  The  Warkworth.  5  Aapin.  32f!,  53 
L.  J.  Adm.  65,  61  L.  T.  Hep.  N.  S.  558,  9  P.  D. 
145,  33  Wkly.  Rep.  112,  a  collision  was  caused 
by  the  steam  steering  gear  failing  to  act  at 
the  critical  moment,  owing  to  a  certain  pin 
not  being  in  its  place.  The  pin  had  worked 
or  fallen  out  of  its  socket,  owing  to  its  not 
being,  as  it  should  have  been,  a  "  split "  pin. 
[IV,  D,  7] 


Here  it  was  held  that  the  owner  could  limit 
his  liability.  The  defect,  it  seems,  was  not  m 
the  original  construction.  If  the  defect  had 
been  in  the  ship  when  she  was  constructed, 
but  was  latent  and  not  discoverable  before  the 
accident,  the  ship-owner  in  tbe  opinion  of  the 
master  of  rolls  would  not  have  been  liable  at 
all  irrespective  of  the  statute.  In  Quinlan  c 
Pew,  6*  Fed.  Ill,  5  U.  S.  App.  382,  5  C.  C.  A. 
438,  in  which  a  sailor  was  injured  by  an  ac- 
cident resulting  from  the  bull's  eye  an  a  jib 
pennant  being  cracked  before  the  voyafje.  '' 
was  held  that  as  a  master  had  been  employMl 
to  put  the  vessel  in  condition  the  occurrence 
was  without  the  privitv  or  knowledge  of  the 
owner.  In  The  Annie  Faxon,  75  Fed.  312,  44 
U.  S.  App.  601,  21   C.  C.  A.  386   [  modi /.e/ib j 

60  Fed.  S76],  where  the  explosion  of  the  bailer 
was  due  to  a  defect  not  apparent  to  an  un- 
skilled person,  it  waa  held  that  the  owner, 
having  selected  competent  men  to  repair  it. 
was  entitled  to  limit  his  liability,  although 
there  had  been  negligence  in  inspection  and  re- 
pair. In  Tbe  Strathdon,  89  Fed.  374,  in  whirh 
the  cargo  waa  injured  bj'  fire  caused  by  bent 
from  the  Hue  of  an  engme,  it  was  held  that 
the  vessel  having  been  constructed  ty  compe- 
tent builders  and  in  accordance  with  the  best 
designs  tbe  owners  were  not  chargeable  willi 
knowledge  of  the  defect.  See  The  Anna.  47 
Fed.  525.  Con(ra,  as  to  the  presumption  that 
the  owner  is  cognisant  of  the  unseaworthiness 
of  the  vessel  see  Jri  re  Sinclair,  22  Fed.  Can. 
No.  12,896.  S  Am.  L.  Reg.  206;  1  Parsons 
Shipp.  &  Adm.   139.     Put  see  The  Republic, 

61  Fed.  100,  9  C.  C.  A.  388  {a^rming  57  Fed. 
240],  in  which  it  appeared  that  tlie  unsen- 
worthy  condition  of  an  excursion  barge  would 
have  been  shown  by  a  proper  examination  and 

held  chargeable  with  a  knowl- 


edge  thereof. 
Fed.  875. 
56.  If  this 


And   compore   The   Hadji,  20 

lum,  "one  half  of  the  differ, 
enee  between  the  amounts  of  their  respective 
losses,"  is  more  than  the  value  of  tbe  vessel 
which  is  entitled  to  limitation  of  liability. 
that  value  becomes  the  limit  of  the  decree. 
The  Manitoba,  122  U.  S.  87,  7  S.  Ct.  1158,  30 
L.  ed.  1075. 

BT.  In  The  North  SUr,  103  U.  S.  IT,  1 
S.  Ct.  41,  27  L.  ed.  SI.  where  both  vessels  wers 
in  fault:  the  W  w*b  sunk  and  the  North  Star 
was  much  damaged.     Tbe  owners  of  the  W 
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^Q  by  colliBion  ia  entitled  to  be  pnt,  so  far  as  practicable,  in  the  same  con- 
ditioQ  as  if  the  injnry  had  not  been  snffered."  The  rnlea  as  to  wliat  damages  are 
recoverable  are  the  same  at  common  law  and  in  admiraltj.* 

2.  Loss  AMS  Injuries  to  Vessel  —  a.  Vessel  Lost  or  Destroyed  —  (ij  Whes 
Total  Loss  Is  Allowed.  The  owner  cannot  abandon  a  ve&eel  injuroa  by  col- 
Ibion,  which  can  be  raised  and  repaired."*  If  a  vessel  sunk  in  a  collision  be  raised 
and  repaired  at  an  expense  greater  than  her  value  only  her  vahie  will  be  allowed." 
There  is  no  obligation  upon  an  owner  to  raise  a  ship  sunk  at  sea  by  a  collision." 
If  he  elects  to  raise  her,  and  it  turns  ont  upon  a  eurrey  that  she  is  not  worth 
repairing,  he  is  entitled  to  recover  as  damages  the  expense  of  raising  and  docking 
her,  less  her  value  in  the  dock.*"  If  acting  as  a  prudent  owner  he  elects  not  to 
repair  and  sells  her,  he  is  entitled  to  recover  her  valne  at  tiie  time  of  collision, 
less  the  proceeds  of  sale,  together  with  interest  from  the  date  of  collision." 


cUimed  under  the  Art  an  entire  exoneration 
from  liability  and.n  decree  for  ooe-hslf  their 
damage  without  deductJQg  the  damage  of  the 
North  Star,  but  this  claim  was  disallowed  by 
tbe  BUj)Teni«  court  on  the  ground  that  the  law 
of  limitation  of  liability  can  only  be  applied 
to  the  balance  decreed  to  be  paid,  and  that 
it  was  not  against  the  W  but  in  her  favor. 

If  the  owner  of  the  -reaael  is  alao  the  owner 
of  the  caiga  he  can  limit  his  liability  with- 
oat  abandoning  the  cargo.  The  Bristol,  29 
Fed.  867.  In  thii  case  the  Bristol  and  the 
Beatie  Rogers  were  both  in  fault.  The  bark 
BMUe  Rogers  and  aleo  her  cargo  were  owned 
by  the  same  person.  It  was  held  that  the 
claim  of  the  Bristol  and  her  cargo  was  against 
the  Inrk,  but  not  against  her  cargo,  although 
thcj  were  both  owned  by  the  same  person. 
In  this  case,  as  the  Bessie  Rof^rs  had  been 
»uiik  by  the  collision,  the  amount  of  recovery 
against  her  was  limited  to  the  value  of  the 
■tripping  of  the  wrectc.  It  was  held  that  tlic 
cargo  of  the  b^irk  Bessie  Rogers  could  only 
recover  one-half  its  damage  from  the  Bristol 
less  the  net  salvage  on  the  bark  Rogers,  being 
affected  by  the  fact  that  the  loss  was  partly 
caused  by  the  negligence  of  the  master,  who, 
being  from  his  position  as  master  the  agent 
of  the  ship-owner,  was  thus  also  the  agent  of 
the  owner  of  the  cargo  in  this  cose,  as  they 
were  owned  by  the  same  person.  The  same 
principle  had  been  applied  in  the  case  of  U.  S. 
f.  The  Steamship  Juniata,  93  U.  S.  337,  23 
L.  ed.  930,  in  which  the  owner  of  one  of  two 
vessels  which  were  both  in  fault  was  on  board 
his  own  thip  at  the  time  of  the  collision  and 
refeired  severe  personal  injuries.  He  was 
h»M  to  be  entitled  to  recover  but  half  his 
damage. 

68.  The  Steamer  Baltimore  ti.  Rowland,  8 
Wall.  [U.  ,S.)  377,  19  L.  ed.  4a3i  The  Minnie, 
M  Fed.  860;  Tlie  Bristol,  10  Blatcbf.  (U.  S.) 
537,  4  Fed.  Cas.  No.  1,802 ;  Swift  v.  Brownell, 
Holmes  (U.  S.)  467,  23  Fed.  Cas.  No.  13,695; 
Per  Dr.  Lnshington  in  The  Clarence,  3  W.  Rob. 
£83.  And  see  The  Iron  MosUr,  Swabey  441 ; 
H.  H.  S.  Inflexible,  Swaht?  200;  The  Gyde, 
Swabev  23;  The  Columbus,  3  W.  Rob.  158; 
The  Gaulle,  2  W.  Rob.  270  [eited  by  Sir  R. 
Phillimore  in  The  Halley,  L.  R.  2  A.  ft  E.  3, 
37  L.  J.  Adm.  I,  17  L.  T.  Bep.  N.  S.  329,  16 
Wkly.  Rep.  2S4].  C<mfar«  The  Albert  H. 
Ellis,  107  Fed.  303,  46  C.  C.  A.  297. 


See  10  Cent.  Big.  tit.  "Collision,"  f  280 

59.  So  in  The  Argentino,  13  P.  D.  191. 
The  owner  was  held  entitled  to  recover  the 
cost  of  repairs,  for  which  being  banlcrupt  he 
had  not  paid.  The  Endeavour,  S  Aspin.  611, 
62  L.  T.  Rep.  N.  S.  840;  Maraden  Coll.  (3d 
ed.)  111.  And  see  The  Homer,  109  Fed.  fi72, 
48  C.  C.  A.  465  [modifying  99  Fed.  795]; 
and,  generally,  Aduisaltt;   DahaoeS. 

Ezemplaiy  damages  are  not  recoverable  in 
a  suit  in  rem  against  a  vessel  for  a  colliHion, 
The  William  H.  Bailey,  111  Fed.  1008,  60 
C.  C.  A.  78  {affirming  103  Fed.  799]. 

60.  The  Dininny  v.  Myers,  88  Fed.  943; 
Scott  r.  Cornell  Steamboat  Co.,  59  Fed.  638; 
The  Havilah,  50  Fed.  331,  1  C.  C.  A.  519  [re- 
versing  33  Fed.  875] ;  The  Thomas  P.  Way, 
28  Fed.  626;  Marsden  Coll.  (3d  ed.)  114 
{citing  The  Thuringia,  1  Aspin.  283,  41  L.  J. 
Adm.  44,  26  L.  T.  Rep.  N.  S.  440,  in  which 
it  was  held  that  as  the  ship  remained  afloat 
three  hours  and  might  have  been  taken  into 
an  adjacent  port  her  owner  could  only  recover 
what  it  ivould  have  cost  to  make  the  dani.ige 
good].  In  The  Linda,  4  Jur.  N.  S.  148,  30 
L.  T.  Rep.  N.  S.  234,  Swabey  300,  it  was  held 
upon  an  unjustiflahle  abandonment  that 
neither  the  value  of  the  ship  nor  the  salvage 
payable  upon  her  being  brought  into  port 
could  be  recovered.  In  The  Blenheim,  1 
Spinks  9S5,  it  was  held  that  the  prospect  of 
endangering  the  lives  of  the  crew  would  jus- 
tify an  abandonment.  But  they  must  exhibit 
ordinary  courage  in  standinj;  by  the  vessel. 
The  Hannah  Park,  Holt  Adm.  61,  213,  14 
L.  T.  Rep.  N.  S.  675,  2  Mar.  L.  Cas.  345.  In 
The  Hansa,  0  Aspin.  268,  58  L.  T.  Rep.  N.  S. 
630,  it  was  held  that  the  owner  could  not  re- 
cover the  cost  of  raising  a  vessel  which  might 
and  ought  to  have  been  beached. 

61.  The  Ernest  A.  Hamill,  100  Fed.  509; 
The  Havilah,  50  Fed.  331,  1  C.  C.  A.  610  [re- 
versing  33  Fed.  8751;  The  Venus,  17  Fed. 
025;  The  Thuringia,  1  Aspin.  283,  41  L.  J. 
Adm.  44,  26  L.  T.  Rep.  N.  S.  446;  The  Em- 
press Eugenie,  Lush.  138. 

62.  Marsden  Coll.  <3d  ed.)  110  [citing  Tbe 
Columbus,  3  W.  Rob.  158]. 

63.  The  Empress  Eugene,  Lush.  13S; 
Marsden  Coll.   (3d  ed.)   117. 

64.  The  South  Sea,  Swabey  141;  Marsden 
Coll.  (3ded.)  117. 


[IV,  E,  2,  a,  (I)] 
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(ii)  Elbmbnts  of  Vaztjb.  The  value  of  a  vessel  lost  is  wliat  slie  conid  have 
■been  sold  for  in  the  open  market  in  her  condition  immediately  preceding  the 
collision," 

b.  Vessel  Damaged  —  (i)  'Cost  of  Rbpaisb.  The  owner  of  a  ship  wrongfnll y 
injnred  in  a  collision  is  entitled  to  have  her  fnlly  and  completejv  repaired  ;  and  if 
the  neeesaary  consequence  of  this  is  that  the  value  of  tne  sliip  is  increased,  bo 
that  the  owner  receives  more  than  an  indemnity  for  his  loss,  he  is  entitled  to  that 
benefit.  No  deduction  is  made  from  the  damages  recoverable  on  account  of  the 
increased  value  of  the  ship  or  the  substitution  of  new  for  old  mateiials," 

(ti)'  Pebmasent  DEFSECTATIoy.  No  additional  allowance  for  permanent 
depreciation  will  be  made  unless  positive  proof  thereof  be  presented," 

S.  Loss  OP  Freight.  Freight  wliich  the  injured  ship  is,  at  the  time  of  the 
collision,  eng^^  in  earning  or  under  conti'&ct  to  earn,  less  tlie  charges  vliicli 
would  have  been  incurred  in  earning  it,  is  always  allowed.*  Where,  in  con- 
sequence of  the  collision,  a  vessel  loses  the  benefit  of  a  charter,  damages  are 
allowed  for  the  loss  of  the  charter-party  in  addition  to  demurrage." 


r-party  ii 

65.  Tbe  Laura  Lee,  24  Fed.  483  (holdini; 
that  for  each  year  of  use  a  deduction  ahould 
t«  made  of  twenty  per  cent  of  its  value  in 
the  esse  of  a  Mississippi  Bteamboat)  ;  The 
Ant,  13  Fed.  61;  The  Iron  Master,  Bwabey 
441;  The  Clyde,  Swabey  23;  The  Clarence, 
3  W.  Hob.  283;  The  Columbus,  3  W.  Rob.  158. 
In  Guibert  v.  The  George  Bell,  6  Hughes 
(U.  S.)  172,  3  Fed.  681,  it  was  held  that  the 
value  of  a  French  Sshing  brig  was  her  regu- 
lar building  and  market  price  in  France  with 
interent  from  date  of  collision.  Where  she 
had  been  engaged  three  quarters  of  the  sea- 
son, one  quarter  of  the  value  of  her  outSt  was 
allowed. 

As  to  money  ipent  on  ■  vessel  and  the  cost 
of  building  a  new  one  see  The  Gazelle,  33  Fed. 
301. 

The  abititr  to  earn  bonnty  is  an  element 
of  value  if  the  vessel  be  lost,  but  no  allow- 
ance can  be  made  for  loss  of  boimty.  The 
Umbria,  188  U.  S.  404,  17  S.  Ct  610.  41  L.  ed. 
lOfiS  [affirming  63  Fed.  2H8,  3  C,  C,  A.  634 
{reversing  40  Fed,  89.'!,  4B  Fed,  301)]. 

The  coat  of  conatiuction  is  competent  evi- 
dence where  no  market  value  is  ascertainable, 
but  the  whole  cost  should  not  be  gh'en  when 
a  vessel  could  be  duplicated  for  less  and  the 
cost  testified  to  includes  changps  and  im- 
provements. The  City  of  Alexandria,  40  Fed, 
897. 

The  oiigiiial  price  and  condition  at  the  time 
of  the  loss  is  to  be  considered.  The  H,  F. 
Dimock.  77  Fed.  228,  33  U.  S.  App.  647,  23 
C.  C.  A.  123. 

66.  The  Fannie  Tuthill,  17  Fed.  87;  The 
Bemina.  8  .^spin,  6S,  55  L,  T.  Rep.  N.  S.  781; 
The  Partolus,  Swabev  173,  6  Wkly.  Rep.  167; 
The  Gazelle,  Z  W.  Rob.  279:  Marsdcn  Coll. 
(3d  ed.)  Ill,  And  see  The  Star  of  India,  3 
Aspin.  261,  45  L.  J.  Adm,  102,  35  L,  T.  Rep. 
N.  S.  407,  1  P.  D.  468,  25  Wkly.  Rep,  377. 

He  is  not  entitled  to  recover  the  increased 
cost  of  repairing'  unsound  parts  opened  up. 
The  Providence,  08  Fed.  1.13,  .38  C.  C.  A,  870'. 
In  The  John  R,  Penrose,  86  Fed.  608,  in  which 
the  parts  injured  were  rotten  and  unlit  for 
use  only  one-half  the  cost  of  replacing  them 
was  allowed. 

EzcCBdve  cost  of  lepairs  arising  from  the 
[IV.  E.  2.  a,  (h)] 


0  demurrage." 

bad  judgment  of  the  owner  not  allowed.  Tbe 
Venus,  17  Fed.  825.  In  The  Henry  M.  Clark, 
22  Fed.  752,  it  was  held  that  if  the  repairs 
were  made  at  different  times  and  after  inter- 
vening voyages  and  their  cost  was  tbos  in- 
creased a  deduction  should  be  made. 

The  tgoBonable  coat  and  not  contract-pricft 
where  only  one  bid.  The  Mattie  Newman,  6ft 
Fed.  1017.  The  contract-price  is  not  con- 
clusive, although  no  more  than  the  sum  a<^ 
tually  expended  will  be  allowed.  The  Fannie 
Tuthill,  17  Fed.  87. 

Coat  of  supeiintendinE  repaira  bbould  not 
be  allowed  where  master  could  have  done  it. 
Commissions  on  money  disbursed  in  repaira 
not  allowed.     The  Glcncairn,  78  Fed.   379. 

67.  Coffin  c.  The  Osceola,  34  Fed.  921 ;  The 
Excelsior,  17  Fed.  924.  In  The  Helgoland,  70 
Fed.  123,  where  a  new  and  valuable  boat  had 
received  a  permanent  tivist.  permanent  de- 
preciation was  allowed.  In  The  Georgiana  c. 
The  Anglican,  21  Wkly.  Bep.  280,  in  which  it 
was  proved  that  the  market  value  of  a  yacht 
suQk  in  a  collision  was  diminished,  the  dif- 
ference between  her  market  value  before  and 
after  the  collision  was  allowed  in  addition  to 
the  cast  of  repairs. 

68.  The  La  Champagne,  63  Fed.  398;  The 
Utopia,  18  Fed.  507;  The  Golden  Grove,  13 
Fed.  674;  The  Northumbria,  L.  R.  3  A.  et  E. 
6,  39  L.  J.  Adra,  3,  21  L.  T.  Rep.  N.  S.  681, 
18  Wkly.  Rep,  188;  Heard  o.  Holman,  19 
C.  B,  N,  S.  1,  11  Jur.  N.  S.  544,  34  U  J. 
C.  P.  239,  12  L.  T.  Rep.  N.  S.  455,  13  Wkly. 
Rep.  745,  115  E.  C.  L.  1;  Marsden  Coll.  (3d 
ed.)   lis. 

As  to  expenses  from  port  of  departure  to 
place  of  collision  and  back,  where  there  n-as 
no  loss  of  freight  see  The  Memphis,  et«.. 
Packet  Co,  c.  The  H.  C.  Vaeger,  2  McCiarv 
(U.  S.)   165,  4  Fed.  927. 

As  to  allowanct  of  freight  when  the  veaad 
waa  carrying  the  owner**  goods  see  Tbe  Beat- 
rice Havener,  50  Fed.  232. 

Where  a  vessel  was  run  dawn  on  a  voyaf« 
to  Norway  freight  was  allowed  on  the  cargo 
which  she  was  engaged  to  bring  home.  The 
Yorkshireman,  2  Hagg.  Adm.  30  note. 

69.  The  Belgenland,  36  Fed.  504  (where  it 
was  held  that  if  tbe  charter  is  lost  and  an- 
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4.  Loss  OP  AMD  INJDRT  TO  Carso.  If  the  CErTO  18  lost  the  measiire  of  damages 
b  its  raliie  at  place  of  sbipment  or  ite  cost,  iiiclndiDg  expenees,  cliarges,  iiiHuraace, 
and  interest.™     The  market  price  at  tlie  port  of  destination  and  all  profits  or 

Erubable  benefits  are  to  be  excloded."  If  the  cargo  is  damaged  the  difference 
Btveen  the  market  ralne  of  the  goods  uninjured  and  their  value  in  dam^^ed 
condition  should  be  allowed.'" 

5.  Loss  OF  Personal  &fects  op  Chew  and  Personal  Injdbibs.  If  the  per- 
sonal effects  of  the  crew  are  lost  their  vahie  should  be  allowed.''  In  case  of  per- 
sonal injuries  compensation  only  for  the  actual  damage  sastained  and  consequent 
loss  of  employment  should  be  allowed." 

fl.  Expenses  Ihcurbbd  in  CoitsBqDENCB  op  Colusion.  If  the  injured  ship  sinks 
in  conseqnence  of  the  collision  the  expenses  of  raising  and  docking  her  are 
recoverable  as  damages."  Salvage  or  towage  expenses,  whether  incnrred  by  the 
owner  or  paid  by  him  to  salvors,  are  recoverable  as  damages,  if  they  are  incurred 
properly,  and  are  in  consequence  of  •injury  received  in  the  collision." 

other  la  neeeBsarily  tAken  at  lower  ratei  for 
the  residue  of  the  time  the  ship-owner  csn  re- 
coTer  the  difference  of  values  up  to  the  time 
of  the  expiration  of  the  original  charter  and 
the  paj  of  the  crew  during  detention)  ;  The 
SUr  of  India,  3  Aipin.  261,  45  L.  J.  Adm. 
lOe,  35  L.  T.  Rep.  N.  8.  *07,  1  P.  D.  466,  25 
nUy.  Rep.  377;  The  Argentino,  13  P.  D.  101 
[dlfinned  in  14  App.  Cas.  51B,  B  Aspin.  433, 
69  L.  J.  Adm.  17,  61  L.  T.  Rep.  N.  S.  706] ; 
Manden  Coli.  (3d  ed.)   li!0. 

Dlutrations A  fishing  amack  was  al- 
iened her  eipected  caminga.  The  Gleaner,  3 
Aflpin.  S82,  38  L.  T.  Rep.  N.  S.  650.  Confro, 
The  City  of  Rome  [oiied  in  Mareden  Coll.  (3d 
ed.|  1201.  In  The  C.  P.  Raymond,  28  Fed. 
765,  it  was  held  that  reasonable  eflorta  to  se- 
eure  fresh  cargo  were  required  before  the  ves- 
sel could  recover  dead  freight.  In  The  Fred- 
die L.  Porter,  8  Fed.  170  [affirming  5  Fed. 
622],  it  was  held  that  the  net  freight  for  the 
uneipiied  time  of  a  definite  time  charter  was 
to  be  allowed,  although  the  charter  waA  parol. 
In  The  City  of  Alexandria,  40  Fed.  697,  it 
wia  held  that  the  rule  of  allowing  profits  on 
an  existing  charter  does  not  apply  to  proflta 
on  a  personal  contract  on  which  any  other  fit 
Tessel  might  be  used.  In  The  Umbria,  166 
U.  S.  404,  17  a.  Ct  610,  41  L.  ed.  1053  [o^- 
^rming  40  Fed.  693  and  reucrain^  53  Fed. 
£SB].  it  was  held  that  there  should  be  no  al- 
lowance for  the  probable  profits  of  a  further 
TQjage,  for  which  the  charter  had  been  signed 
st  the  time  of  collision.  As  to  damages  al- 
lowed where  there  had  been  a  decline  in  char- 
ter rates  see  The  Glencaim,  78  Fed.  378. 
Sec  also  The  North  Star,  44  Fed.  492  \  Quibert 
r.  The  George  Bell,  5  Hughes  (U.  S.)  172,  3 
Fed.  581. 

Wheie  a  vessel  is  rank  in  coDlsion,  and 
damages  are  awarded  the  owner  on  the  basis 
of  her  total  loes,  he  is  not  entitled  to  recover 
in  addition  for  the  loss  of  earnings  under  an 
unexpired  time  charter.  The  Qeorge  W.  Hoby, 
111  Fed.  601,  40  C.  C.  A.  481  Imodifying  In  re 
Lakeland  Transp.  Co..  103  Fed.  328]. 


70.  The  Umbria,  60  Fed.  489,  II  U.  S.  App. 
ei2,  8  C.  C.  A.  194  Ireverting  40  Fed.  893] ; 
The  QeoT^ge  Bell,  3  Fed.  591.  In  The  Umbria. 
46  Fed.  027,  it  was  held  that  the  rent  of  a 
bouse  on  the  Euphrates  river  necessarily  hired 


by  the  year,  although  used  onl]'  for  six  weeks 
in  picking  dates  to  be  shipped,  was  part  of 
their  cost  In  The  City  of  New  York,  23  Fed. 
016,  the  invoice  value  of  a  cargo  of  sugar  at 
port  of  shipment  was  allowed  without  any  de- 
duction for  loss  in  weight,  although  the  col- 
lision to<^  place  near  the  destination.  In 
The  Energia,  88  Fed.  604,  35  U.  S.  App.  6.  13 
C.  C.  A.  653  [.affirming  68  Fed,  124,  81  Fed. 
222] ,  the  average  charges  arising  out  of  a  col- 
lision in  American  waters  were  allowed  as  as- 
sessed under  foreign  law  at  the  port  of  des- 
tination. 

71.  Smith  P.  Condry,  1  How,  {U.  8.)  29,  II 
L,  ed.  35;  The  George  Bell,  3  Fed.  591  {where 
there  was  allowed  the  market  value  at  near-by 
port  of  fish  caught  at  the  place  of  collision)  ; 
Dyer  p.  National  Steam  Nav.  Co.,  14  Blatchf. 
(U.  S.)  483.  8  Fed.  Cos.  No.  4,225,  24  Int. 
Rev.  Rec.  198;  Maraden  Coll.  (3d  ed.)  122 
[oiling  The  Netting  Hill,  5  Aapin.  241,  63 
L.  J.  Adm.  58,  51  L.  T.  Rep.  N.  S.  66,  9 
P.  D.  105,  32  Wkly.  Rep.  764;  The  Parana,  3 
Aspin.  309,  30  L.  T.  Rep.  N.  S.  388,  2  P.  D. 
118,  25  Wkly.  Rep.  6S8]. 

7a.  The  Umbria,  59  Fed.  489,  11  U.  S.  App. 
612,  6  C.  C.  A.  194  [reversing  40  Fed.  993], 
holding  that  a  rebate  of  duty  obtained  on  ac- 
count of  condition  of  goods  was  immaterial. 

73,  The  Minnie,  26  Fed.  S60. 

74.  The  Queen,  40  Fed.  BM. 
7B.  The  Fletcher,  42  Fed.  604;  The  Fannie 

Tuthill,  17  Fed.  87;  The  Empress  EugSnie, 
Lush.  138;  Marsden  Coll.   (3d  ed.)   119. 

76.  The  La  Champagne,  63  Fed.  393  (hold- 
ing that  a  reasonable  amount  paid  in  settle- 
ment of  a  salvage  suit  when  not  colluaive  was 
to  be  allowed)  ;  The  Diana,  2  Aspin.  366,  31 
L.  T.  Rep.  N.  8.  202 ;  The  Linda,  4  Jur.  N.  S. 
146.  30  L.  T.  Rep.  N.  S.  234,  Swabey  306;  The 
Williamina,  3  P.  D.  07;  H.  M.  S.  Inflexible, 
Swabey  200;  Marsden  Coll.   {3d  ed.)    110. 

Reasonable  amount  agreed  in  good  faith  for 
getting  oS  vessel  beached  after  collision  al- 
lowed, although  it  might  have  been  done  for 
less.     The  Alaska,  44  Fed.  498. 

Sfllvaxe  paid  to  recover  boats  cast  adrift 
by   colliaion  allowed.     The  Cepheus,  24  Fed. 
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7,  Losses  Resulting  From  Collisioii.  When  the  ship  is  damafred  bnt  not  snnk 
in  the  collision  and  ahe  afterward  receives  further  injury  or  ia  totally  lost  the  pre- 
sumption ordinarily  ia  that  tlie  subsequent  injury  or  loes  was  cansed  by  the 
defendant's  negligence,  and  the  burden  is  upon  the  wrong-doer  in  the  collifiion  to 
prove  tliat  it  was  not  bo  eansed."  Damages  for  loss  occurring  daring  or  after 
and  in  consequence  of  the  collision,  but  caused  partly  by  negligence  of  the  plain- 
tiff, cannot  be  recovered  as  having  resulted  entirely  from  the  defendant's  negli- 
gence which  caused  the  collision.™  If  part  of  tlie  damage  was  clearly  attribu- 
table to  the  wrong-doer,  and  it  is  impossible  to  say  how  much,  the  wrong-doer 
mnst  make  good  tlie  whole  loss ;  ba.t  where  the  damage  occasioned  by  the  col- 
lision can  be  easily  discriminated,  defects  disclosed  in  consequence  of  the  collision, 
althongh  existing  prior  to  it,  cannot  be  charged  against  the  defendant.^ 

8.  Dbmurbage  —  a.  Wben  Allowed.  Where  the  owners  suSer  loss  by  the 
enforced  idleness  of  their  ship,  which  has  been  injured  in  a  collision,  demurrage 
is  allowed  by  way  of  damages  whilst  the  necessary  repairs  are  being  efEected." 

allowed  when  incurred  with  reason.  The 
Benj&min  F.  Hunt,  Jr.,  34  Fed.  8J6. 

Towage  to  place  of  repairs  and  survey  and 
intereat  on  items  of  damage  allowed.  The 
Bulgaria,  83  Fed.  312  [aj^rmin?  74  Fed. 
SQS]. 

The  following  eawa  llluatrate  what  ex- 
penses are  allowed  >f  incurred  in  consequence 
of  the  collision: 

Costs  in  a  selvage  action.  The  I^atus, 
Swabev  108,  6  WMy.  Rep.  154.  See  Tindal  p. 
Bell,  IZ  L.  J.  Exch.  160,  II  M.  A  W.  229. 
Confro,  The  British  Commerce,  5  Anpin.  335, 
e3  L.  J.  Adm.   72.  51   L.  T.  Rep.  N.  S.  604, 


H.  M.  S.  Inflexible,  Swabey  200. 

Expense  of  detaining  crew  after  collision. 
HofTman  v.  Union  Ferry  Co..  Q8  N.  Y.  385. 

Expense  of  rescue,  support,  and  return  to 
land  of  crew  of  vessel  sunlt  allowed.  Leonard 
p.  Whitwill,  19  Fed.  547. 

Wages  of  crow  necessarily  kept  during  re- 
pairs allowed.  The  Switzerland,  67  Fed.  617; 
New  Haven  Bteam-Boat  Co.  v.  New  Yoric,  36 
Fed.  716.  But  not  the  wages  and  provisions 
of  part  ftf  the  crew  unneces-iarilj  detained. 
The  Sarah  Thorp,  46  Fed.  816. 

Expenses  of  owner  in  coming  back  to  look 
after  the  wreck  allowed.  The  Alaska,  44  Fed. 
4S8.      . 

Not  services  of  part  owner  overseeing  re- 
pairs when  not  shown  to  be  necessary.  The 
State  of  Cnlifomia,  64  Fed.  404,  7  U.  S.  App. 
652,  4  C,  C.  A.  303. 

Expense  of  surveys  to  ascertain  damage  al- 
lowed. The  Switzerland,  67  Fed.  617;  The 
Alaska,  44  Fed.  498.  See  The  Golden  Rule,  20 
Fed.   IBS. 

Not  the  travelinp;  expenses  of  anrvpyor  paid 
by  undensTitera.     The  Venus,  17  Fed.  02."). 

Super intcniience  of  repairs  allowed.  New 
Haven  Stenm-Boat  Co.  f.  New  York,  36  Fed. 
716. 

[Inloading,  storage,  and  reloading  of  cargo 
of  vessel  obliged  to  put  back  but  not  agency 
commiRsion  allowed.  The  City  of  New  York, 
23  Fed.  616. 

Wharfage  and  necessary  commissions  and 
interest  allowed.  The  Jas.  A.  Dumont,  34 
Fed.  428. 
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Readjustment  of  oompasaes,  new  rating  at 
Uoyd's,  master's  protest  in  foreign  port  al- 
lowed.   The  Belgenland,  36  Fed.  504. 

Not  expense  of  convoy  unless  neceisitr 
shown.     The  Alaska,  44  Fed.  498. 

Not  expense  of  rating  when  repaired  in 
different  manner,  nor  allotment  notes  recover- 
able as  advances  to  crew,  when  freight  and 
demurrage  allowed.  Gilkey  f.  The  Beta,  44 
Fed.  389. 

Not  expenses  Ln  replacing  certain  papers 
lost.  Jacobaen  v.  Dalles,  etc.,  Kav,  Co.,  SI 
Fed.  976. 

Not  expenses  of  identifying  colliding  vessel. 
The  Dimitri  Donskoi,  eO  Fed.  111. 

77.  The  Leiand,  19  Fed.  771  ;  Johanssni  n. 
The  Eloina,  4  Fed.  673;  The  Maid  of  Kent, 

4  Aspin.  476,  50  U  J.  Adm,  71.  45  L.  T.  Rep. 
N.  S.  718,  6  P.  D.  178,  29  \Vkly.  Rep.  897; 
The  Despatch,  3  L.  T.  Rep.  N.  S.  219,  Lush. 
98,  14  Moore  P.  C.  83,  15  Eng.  Reprint  237; 
The  Linda,  4  Jur.  N.  S,  148,  30  L.  T.  Bep. 
N.  S.  234,  Swabey  306;  The  Penaher,  Swabey 
211  ;  The  Mellona,  3  W.  Rob.  7  ;  The  Govino, 

5  Quebec  57;  Maraden  Coll,   (3d  ed.)   112. 

78.  The  Wilkesbsrre,  50  Fed.  581;  The 
Beta,  44  Fed.  380;  The  Reba,  22  Fed.  548; 
The  Margaret,  4  Aspin.  375,  50  L.  J.  Adm.  67, 
44  L,  T,  Rep.  N,  S.  291,  6  P.  D.  76,  20  iVkly. 
Rep.  533 ;  The  Massachusetts.  1  W.  Rob.  371 ; 
Marsden  Coll.  (3d  ed.)  117.  See  also  Grill 
r.  General  Iron  Screw  Collier  Co.,  L.  R.  I 
C.  P.  600,  12  jTir.  N.  S.  727,  35  L.  J.  C.  P. 
321,  14  Wklj.  Rep.  803;  H.  M.  S.  Flying  Pish, 
Brown  A  L.  436.  34  L.  J.  Adm.  1 13.  12  L.  T- 
Rep.  N.  S.  619.  3  Moore  P.  C.  N.  S.  77,  15 
Eng.  Reprint  29.     And  compare  The  Scotia, 

6  Aspin.  541,  63  L.  T.  Rep.  N.  S.  324. 

79.  The  Sam  Gaty,  5  Diss.  (U.  S.)  190,  21 
Fed.  Cas.  No.  12,276;  The  Bemina,  6  Aspm. 
65,  65  L.  T.  Rep.  N.  S.  781 ;  The  Princess,  5 
Aspin.  451,  52  L.  T.  Rep.  N.  S.  932;  The  Al- 
bert Edward,  44  L.  J.  Adm.  49.  24  Wkly.  Rep. 
17B;  The  Egyptian,  10  L.  T.  Bep.  N.  S.  910,  2 
Mar.  L.  Cas.  56;  Marsden  Coll.  (3d  ed.) 
117. 

80.  The  Armenia,  81  Fed.  227;  The  Stai 
of  India,  3  Aspin.  281,  45  L.  J.  Adm.  102.  35 
L.  T.  Rep.  N.  S.  407,  1  P.  D.  46B.  25  Wklj. 
Rep.  377;  The  City  of  Buenos  Ayrea,  I  Aspin. 
169,  25  L.  T.  Rep.  N.  S.  672;  H.  M.  S.  In- 
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Demnrrage  also  rnuB  whilst  the  sliip  is  detained  for  the  transaction  of  bnsiness 
connected  with  the  colliBion." 

b.  Amount  to  Be  Allowed.  The  amonnt  to  he  allowed  for  the  detention  of 
the  Teesel  ia  the  value  of  her  use.  This  is  to  be  calcnlated  upon  her  average 
esminga  for  that  period,  or  the  amonnt  she  might  reasonably  be  expected  to  earn.^ 
Where  there  is  no  other  eatiafaetory  evidence  of  the  earning  capacity  of  a  vessel 
than  is  shown  by  the  charter  under  which  she  was  employea  at  the  time,  and  tite 
charter  contemplates  her  employment  for  a  lon^  period,  the  average  daily  earn- 
iogs  tinder  the  charter  may  be  taken  as  the  criterion." 

9.  INTBBBST.  If  a  vessel  earning  freight  is  totally  lost  in  a  collision  her  owner 
is  entitled  to  recover  the  estimated  value  of  the  ship  at  the  end  of  the  voyaga, 
together  with  the  freight  she  would  have  earned,  less  the  cost  of  completing  tne 
vovHge,  and  interest  on  the  vhote  from  the  probable  end  of  the  voyage.** 


flexible,  Swabey  2O0 ;  The  aarence   3  W.  Rob. 
°g3;  Maraden  Coll.  (3d  ed.)   119. 

Dennnage  for  delay  ia  maldnE  lepsin  not 
■Itovred  if  owner  BulTered  no  pecuniaiy  loei. 
The  Stginaw,  1)5  Fed.  703.  Cfy,npare  The 
ColutDbia,  109  Fed.  660,  48  C.  C.  ^ .  59S. 

But  the  fact  tbat  the  owner  has  anothn 
tmmI  by  which  she  ia  replaced  does  not  pre- 
Tent  demur  rage.  The  Providence,  98  Fed. 
133,  38  C.  C.  A.  670 ;  The  State  of  California, 
54  Fed.  404,  7  U.  S.  App.  652.  4  C.  C.  A.  393. 
Even  though  the  substituted  boat  be  without 
employment.  New  Haven  Steam-Boat  Co.  v. 
\eiv  York,  36  Fed.  716;  Coffin  p.  The  Oaceola, 
34  Fed.  921.  Contra,  The  City  of  Peking  o. 
Compagnie  des  Mesaageriea  Maritimes,  16 
App.  Caa.  488,  6  Aipia.  .172,  59  L.  J.  P.  C.  88. 
63  L  T.  Bep.  N.  S.  722.  .19  Wkly.  Rep.  177. 
Compare  The  Mediana,  [1900]  A.  C.  113,  9 
Aspin.  41,  ee  L.  J.  P.  36,  82  L.  T.  Rep.  N.  S. 
95.  48  Willy.  Eep.  398. 

If  the  vessel  is  sold  in  her  damaeed  condi- 
tion intereBt  and  not  demuirsge  wiM  be  at- 
hnred.  Sewall  v.  La  Champagne,  53  Fed.  398. 
And  see  The  Colnmbua,  3  W.  Rob.  168. 

81.  Marsden  Coll.  13d  ed.)  119.  Demur- 
nffe  should  be  allowed  only  for  minimum 
time  required  for  repairs  {The  Fannie  Tut- 
hill.  17  Fed.  87)  and  for  detention  in  putting 
back  iWells  v.  Armstrong,  29  Fed.  210)  ;  not 
far  delay  caused  by  lack  of  skill  in  making 
repairs  (The  Melvina,  43  Fed.  77),  for  delay 
•rUing  from  fall  of  water  in  river  (The 
G«rge  Lyale  v.  The  Joseph  Nixon,  2  Fed. 
£59).  for  time  loet  in  gettinf;  to  dry-dock 
caused  by  ice  (The  Mina  A.  Read,  30  Fed. 
2S7},  or  for  subsequent  detention  by  storm 
tfter  repairs  were  made  (The  John  H.  May, 
53  Fed.  664). 

S2.  The  Steamboat  Potomac  v.  Cannon,  105 
U.  S.  630.  26  L.  ed.  1194;  Wiliiamson  c.  Bar- 
rett, 13  How.  (U.  S.)  101,  14  L.  ed.  68; 
Tbe  Risoluto.  5  Aspin.  93,  52  L.  J.  Adm.  46, 
49  L  T.  Rep.  N.  S.  909.  8  P.  D.  109,  31  Wkly. 
Rep.  667 :  The  Gleaner.  3  Aspin.  582.  38  L.  T. 
Eep.  N.  8.  650;  The  Clarence,  3  W.  Bob.  283; 
ManidenColl.  (3ded.)   121. 

Tldi  may  be  calcnlated  on  average  daily 
Mininga  for  six  months  before  and  after  col- 
liMon.  upon  condition  of  trade  and  expert 
testimony.  The  Bulgaria,  83  Fed.  312  [af- 
firming 74  Fed.  8B8] ;  The  SUte  of  California, 
54  Fed.  404,  7  U.  S.  App.  662,  4  C.  C.  A.  393. 


Aa  to  opinion  of  expert  witnessea  upon  tha 
value  of  the  use  of  a  vessel  see  Satchwell  r. 
Williams,  40  Conu.  371 ;  Parker  v.  Lowell,  11 
Gray  (Mass.)  363;  Allen  P.  Fox,  Gl  N.  Y. 
662,  10  Am.  Rep.  641. 

Aa  to  demurrage  In  caie  of  a  baree  in  tow 
of  a  tug  see  The  Cayuga,  59  Fed.  483,  16  U.  8. 
Apt).  677,  8  C.  C.  A.  188. 

The  amount  of  demurrage  allowed  sfaonld 
beer  some  proportion  to  the  value  of  the  ves- 
sel.    The  Venus,  17  Fed.  925. 

Wharfage  and  necessary  commissions  and 
interest  sre  proper  items  to  be  included.  The 
Jas.  A.  Dumont,  34  Fed.  423. 

83.  The  Margaret  J.  Sanford,  37  Fed.  148 
leiling  The  Mayflower,  Brown  Adm.  376.  16 
Fed.  Cas.  No.  9,345,  5  Am,  L.  T.  Rep.  (U.  S. 
eta.)  387];  The  Excelsio  17  Fed.  924;  The 
Argentine,  13  P.  D.  191  {a/jirmed  in  14  App. 
Cas.  E19,  a  Aspin.  433,  59  L.  J.  Adm.  17,  61 
L.  T.  Rep.  N.  S.  708]. 

But  the  rate  of  demurtage  specified  in  tbe 
chaitei-party  is  not  evidence  in  favor  of  the 
ship-owner.  The  Margaret  J.  Sanford.  37 
Fed.  146;  The  Jaa.  A.  Dumont,  34  Fed.  428 
(citing  The  Hermann.  4  Blatchf.  (U.  S.)  441, 
12  Fed.  Cas.  No.  6,408].  Contra,  The  Silica 
V.  The  Lord  Wardeuj  30  Fed.  845;  Tbe 
America,  4  Fed.  337. 

Where  the  owners  of  a  vessel  under  charter 
hiied  another  boat  the  cost  of  substitution 
and  not  the  value  of  tbe  charter  is  to  be 
taken.  The  Emma  Kate  Ross,  GO  Fed.  S45,  3 
U.  S.  App.  171,  2  C.  C.  A.  56  [modifj/ing  46 
Fed.  872]. 

84.  The  Hamilton,  95  Fed.  B44;  Marsden 
Colt.   (3d  ed.)   112. 

In  other  cases  tlie  allowance  of  interest 
seems  to  be  in  the  discretion  of  the  court. 
Dyer  v.  National  Steam  Nov.  Co.,  118  U.  S. 
507,  B  S.  Ct.  1174,  30  L.  ed.  153;  The  North 
Star,  44  Fed.  4Q2.  No  interest  on  repairs 
where  vessel  made  more  valuable.  The  Syra- 
cuse, 97   Fed.  978;  Tbe  Alaska,  44  Fed.  49B. 

As  to  the  allowance  of  interest  np  to  the 
time  of  trial  see  The  Oregon,  89  Fed.  520; 
The  Illinoia,  84  Fed.  697. 

Aa  to  the  allowance  of  Interest  where  there 
ia  a  delay  in  bringing  the  cause  to  trial  see 
The  Rnbboni,  53  Fed.  948;  The  Celestial  Em- 
pire, II  Fed.  761. 

Interest  allowed  on  demnirage  see  The 
Natchez,  78  Fed.  183,  41  U.  S.  App.  708,  24 
[IV,  E.  9] 
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F.  Evidence  ~  l.  Bdbden  of  Proof.  The  barden  ie  on  the  plaintiff  or  libcl- 
lant  to  make  out  e, prima  facie  case.  Having  made  out  H  prima  facie  tsse  of 
segligence  on  the  part  of  the  defendant  the  burden  of  proof  Ib  shifted  and  the 
defendant  will  be  liable  unless  he  proves  that  his  negligence  in  no  way  contributed 
to  the  loes.^     If  ncghgence  on  the  one  side  has  been  estabhshed,  fault  on  t!ie 

t)art  of  the  other  must  be  shown  with  eqnal  clearness  in  order  to  hold  tlie  latter 
iablc.''  If  tlie  libellant  fails  to  satisfy  tlie  conrt  that  the  collisiou  took  place,  or 
by  whose  fault  it  occurred,  or  if  the  court  ia  convinced  that  the  testimony  on 
both  sides  is  intentionally  false  the  libel  will  be  dismissed.*'  The  burden  of  proof 
is  on  the  vessel  bound  to  keep  out  of  tiie  way  of  the  other  to  show  that  the  collis- 
ion was  due  to  the  fault  of  the  other  vessel."*  It  having  been  sliown  that  a  rule 
of  navigation  has  been  violated  the  bui-den  ia  upon  the  veseel  infringing  of  prov- 
ing that  the  breach  did  not  contribute  to  the  collision."* 

2.  Presphptions.  A  presumption  that  the  vessel  has  been  gnilty  of  negli^nce 
oapsing  the  collision  arises  not  only  from  the  breach  of  a  rule  of  navigation.''  but 
from  any  deficiency  shown  in  the  management  or  equipment  of  the  vessel.*'  The 
same  presumption  arises  in  favor  of  a  vessel  at  anchor  as  against  one  ninuing 


C.  C.  A.  49.  Contra,  Johanasen  v.  The  Eloina, 
4  Fed.  ST3. 

As  to  intetest  where  vessel  sold  see  The  Ia 
Chairipagne,  63  Fed.  398. 

8B.  The  Mexico,  84  Fed.  504,  65  D.  8.  App. 
358,  28  C.  C.  A.  472  [affirming  78  Fed.  653]  ; 
Morten  v.  Five  Canal-Boata,  24  Fed.  500 ;  The 
Joseph  W.  Gould,  19  Fed.  785;  The  David 
Dowa,  10  Fed.  154;  The  Amanda  Powell,  14 
Fed.  486;  Bergen  ti.  The  Joseph  Stickney,  1 
Fed.  624;  The  Benmore,  L.  R.  4  A.  &  E.  132, 
43  L.  J.  Adffl.  6,  22  Wkly.  Rep.  IflO ;  The  Ship 
Marpesin  v.  The  America,  L.  R.  4  P.  C.  212, 
1  Aapin.  201,  2B  L.  T.  Rep,  N.  S,  338,  8  Moore 
P.  C.  N.  S.  488,  17  Eng.  Reprint  387;  The 
Abraham,  2  Aspin,  34,  28  I*  T.  Rep.  N.  S. 
775;  The  Albert  Edward,  44  L.  J.  Adm.  49, 
24  Wkly.  Rep.  170;  Morgan  v.  Sim,  11  Moore 
P.  C.  307,  Swabey  245,  306,  4  Wkly.  Rep.  78, 
14  £iig.  Reprint  712;  The  Bolina,  3  Notes 
Cns.  (Eng.)  208;  The  Carron,  1  Spinks  91; 
Mnrsden  Coll.    (3d  ed.)   30. 

See  10  Cent.  Dig.  tit.  "  Coniaion,"  {{  31, 
41,  54,  259  et  seq. 

86.  The  John  H.  Slarin,  113  Fed.  419; 
The  I-udvig  Holberg,  157  U.  S.  60,  15  S.  Ct. 
477,  39  L.  ed.  020  [affirming  43  Fed.  117]; 
The  Minnie,  100  Fed.  128,  40  C.  C.  A.  312; 
The  D.  H.  Miller,  78  Fed.  877,  22  C.  C.  A. 
597  {applying  Tlie  Oregon,  168  U.  8.  186,  15 
S.  Ct.  804,  39  L.  ed.  943]  ;  The  Athabasca,  45 
Fed.  1151;  The  J,  R.  P.  Moore,  45  Fed.  267; 
The  Clarion,  27  Fed.  128. 

87.  The  Joseph  Stickney,  56  Fed.  158,  14 
U.  S.  App.  300,  5  C.  C.  A.  457  [affirming  60 
Fed.  024) ;  Barbour  v.  The  Wioma,  56  Fed. 
338,  5  C.  C.  A.  122;  The  Annex  No.  3.  35  Fed. 
500:  The  Amanda  Powell,  14  Fed.  486;  The 
A.  R.  Gray,  12  Fed.  200;  The  Leversona,  6 
HuRhea  (U.  S.)  351,  10  Fed.  753;  Maraden 
Coll.   (3d  ed,)   30. 

Libel  was  diamisBed  where  the  identity  of 
colliding  veascl  waa  not  established  by  a  pre- 
ponderance of  evidence.  The  Newport,  2S 
Fe<l.  6.18;  The  Annex  No,  3,  27  Fed.  516;  The 
Citv  of  Chester,  18  Fed.  603.  Alao  where 
there  had  been  great  delay  in  filing  suit  and 
[IV.  F.  I] 


doubt  of  any  substantial  damage.  The  S.  0. 
Pierce.  40  Fed.  767. 

88.  Seara  t>.  Tha  Britiah  Steamer  Scotii, 
14  Wall.  {U.  S.)  170,  20  L.  ed.  822;  The 
Steamboat  Carroll  p.  Green,  3  Wall.  (U.  S,l 
.102.  19  L.  ed.  .102;  New  York,  etc.,  U.  & 
Mail  Steamahip  Co.  p.Rumbali,  SI  How.  (U.S.) 
372,  16  L.  ed.  144;  The  Gypsum  Prinw,  C7 
Fed.  612,  35  U.  S.  App.  573.  14  C.  C.  A.  573 
[reversing  57  Fed.  859] ;  The  Braaie  Morri', 
13  Fed.  397;  The  Baltic,  2  Bpn.  (U.  S.)  452, 
2  Fed.  Caa,  No.  823;  The  BeaVer.  2  Ben. 
(U.  S.)  118.  3  Fed.  Cas.  No.  1.199:  The  Otter. 
L.  R.  4  A.  ft  E.  203,  2  Aapin.  208.  30  L.  T. 
Rep.  N.  S.  43,  22  Wkly.  Rep.  667 ;  The  Indus, 
6  Aapin.  106.  56  L.  J.  Adm.  88.  h6  L.  T.  Rep. 
N.  S.  370.  12  P.  D.  46,  35  Wklv.  Hep.  490; 
The  Annot  Ly!e,  6  Aspin.  50.  55"  L.  J.  Adm. 
02,  65  L,  T.  Rep.  N.  S.  576,  11  P.  D.  lU,  34 
Wkly.  Rep.  647;  The  Bothnia,  Lush.  62;  The 
Telegraph,  1  Spinka  437.  Aa  where  a  vessel 
at  anchor  was  run  down.  The  City  of  Peking 
D.  Compagnie  des  Afeasageriea  Maritimea.  U 
App.  Cas.  40.  0  Aspin.  390,  58  L.  J,  P.  C. 
64,  61  L.  T.  Rep.  N.  S.  138.  Contra,  where 
one  vessel  ia  bound  to  keep  out  of  the  way  aod 
the  other  to  keep  her  course.  Marsden  Coll. 
{3d  cd.)  32  {citing  Inman  r.  Reck,  I*  R  2 
P.  C.  25,  37  L.  J.  Adm.  25]. 

SB.  Maraden  Coll.  (3d  ed.)  38-60.  And 
tee  supra,  III,  B. 

90.  Wilder'a  Steamship  Co.  r.  Low,  I!2 
Fed.  161,  60  C.  C.  A.  473 ;  Merchants',  eto., 
Tranap.  Co.  l\  Hopkins,  108  Fed.  890,  43 
C.  C,  A.  I2S.    And  see  siipra.  III.  B. 

Bl,  Marsden  Coll.   (3d  ed.)   32-37. 

Such  presumption  may  be  rebntted  by 
ahowing  that  the  defect  was  Intent  or  that 
reasonable  care  was  used.  The  Albert  Du- 
mois  (1900),  177  U.  S.  240.  20  S.  a.  595.  41 
L.  ed.  751  (where  the  fact  that  the  ves,«el 
n'as  short-handed  was  held  to  raise  such  ■ 
presumption)  ;  The  Genevieve,  90  Fed.  R39 
[affirming  Jnkobsen  v.  Springer,  87  Fed.  9W. 
31  C.  C.  A.  315] ;  Tlie  Nellie  E.  Rumbill.  81 
Fed.  239,  28  C.  C.  A.  370  [reversing  The  Rub- 
boui,  63  Fed.  962] ;  The  Oiympia,  Gl  Fed.  120, 
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into  lier."  The  same  preenmptionB  eib  at  comnion  law  arise  against  a  party  from 
the  non-prodnction  of  witnesses  under  liis  control." 

S.  AnussniLrrT.  The  ordinary  rnles  have  been  applied  to  tlio  admissibility  of 
eridence  in  collision  cases,  and  tlie  cases  in  the  note  show  the  view  of  the  courts 
u  to  the  admissibility  of  certain  classes  of  evidence.** 

4.  CoHPARATiVB  Weicot  OF  Etidencb.  As  a  nile  more  weight  is  to  be  given  to 
witnesses  who  testify  as  to  t]ie  movements  of  their  own  vessel  than  to  witnesses 
OD  other  moving  vesselB  or  onlookers,"  and  more  weight  is  to  be  given  to  witnesses 
testifying  to  a  positive  fact  which  they  saw  than  to  wituesees  testifying  as  to  a  neg- 
ative fact,  even  though  the  latter  be  disinterested."  Th%  positive  testimony  of 
eye-witneesee  is  to  be  taken  in  preference  to  demonstrations  from  bearings  and 
angles   or    to   calculations   based    upon   the  assutned  positions  of  the  vessels.*' 


2£  U.  S.  App.  60,  0  C.  €.  A.  393  {affirmmg  S2 
Fed.  B86,  in  which  th?  eollisioa  reaulted  from 
Ha  breaking  of  a  tiller-rope,  and  it  was  held 
th&t  the  preBUmption  might  be  rebutted  Ytj 
■howing  that  it  was  unavoidable]. 

9S.  Phinney  c.  The  Le  Lion,  84  Fed.  1011; 
TheHucia  Tribcm.  2  Sprague  (U.  S.)  IT,  16 
Fed.  Caa.  No.  9,062 ;  Hay  v.  Le  Neve,  2  Shaw 
6e.  App.  3BS ;  Tbe  Batavier,  2  W.  Rob.  407 ; 
The  Dora,  6  Ir.  Jur.  N.  S.  3B4,  1  Pritcbard 
Lira.  Dig.  (3d  ed.)  289;  Marsden  Coll.  (3d 
ed.)  35. 

B3.  The  State  of  California,  64  Fed.  404, 
7  U.  8.  App.  652,  4  C.  C.  A.  393;  The  Fred 
M.  Lawrence,  IS  Fed.  635;  The  Sandringham, 
S  EugbM  (U.  S.)  318,  10  Fed.  656;  The 
Swanland,  2  Spinka  lOT;  Maraden  Coll.  (3d 
ed.)  37. 

94.  The  Ut«pia,  1  Fed.  892. 

Engine-toom  dial  inadmissible  to  prove  that 
vessel  could  have  run  at  less  than  half  speed. 
The  Lisbonense,  S3  Fed.  293,  3  C.  C.  A.  639 
(mwrniif  47   Fed.   122]. 

Tbe  result  of  piocMdinsa  at  a  collateral  in- 
qidiy  are  inadmissible.  The  Charlea  Morgan 
t.  Kouns,  IIS  U.  S.  69,  5  8.  Ct.  1172,  7  S.  Ct. 
1IT2,  29  L.  ed.  316;  The  Mangerton,  Snabej 
120;  Maraden  Coll.   (3d  ed.)   300. 

Sldp^B  log  ia  not  evidence  for  the  ship  (The 
Earl  of  Dumfries,  6  Aapin.  342,  64  L.  J.  Adm. 
7,  51  L.  T,  Rep.  N.  S.  908,  10  P.  D.  31,  33 
Wkly.  Rep.  568;  The  MalU,  2  Hagg.  Adm. 
158;  The  Europa,  13  Jur.  856;  Marsden  Coll. 
13d  ed.)  3O0).  although  the  mate  who  wrote 
it  is  dead  (The  Henry  CoTon,  4  Aspin.  19, 
47  L.  J.  Adm.  83,  38  L.  T.  Rep.  N.  8.  819,  3 
P.  D.  156,  27  Wkly.  Rep.  263.  Contra,  The 
Singapore  r.  The  Hebe,  L,  R.   1  P.  C.  378,  4 


den  Coll.   (3d  ed.)   309). 

Proteat  inadmlaable  except  on  croaa-exam- 
ination,  although  the  master  has  died  since 
nuking  it.  Marsden  Coll.  (3d  ed.)  310.  And 
see  The  FrostbuTg.  2S  Fed.  461. 

Entries  in  oSdal  joninala  of  UghthoiUM 
■nd  the  like  relating  to  the  weather  are  ad- 
niasible.  The  Queen  Elizabeth,  100  Fed.  874; 
Marsden  Coll.   (3d  ed.)   310. 

Statements  by  master  as  to  matters  in  k- 
sue  are  admissible  to  prove  the  facts  stated 
sfiainst  the  owner.  Bedell  c.  The  Steaniship 
Potomac,  8  Wall.  (U.  S.)  500,  19  L.  ed.  611 ; 
The  Solway,  G  Aspin.  482,  64  L.  J.  Adm.  B3, 
G3  L.  T.  Rep.  N.   S.   680,   10  P.   D.   137,  34 


Wkly.  Rep.  232;  The  Midlothian,  16  Jur.  806; 
The  Europa,  13  Jur.  850;  The  Mancheater,  1 
W.  Rob.  62. 

A  statement  by  the  captain  of  what  he  in- 
tended to  convey  by  his  signals  inadmissible. 
The  Lisbonense,  63  Fed.  2S3,  3  C.  C.  A.  53S 
[rcveraing  47  Fed.  122]. 

Statements  by  ather  ofScera,  seamen,  or 
pilot  inadmissible.  The  Foyle,  Lush.  10;  The 
Lord  Seaton,  2  W.  Rob.  391;  Marsden  Coll. 
(3d  ed.)  310.  And  see  The  Great  Eastern, 
Holt  Adm.  169.  But  admitted  as  part  of 
res  gestte  when  made  at  moment  of  collision. 
The  Mellona,  10  Jur.  992;  The  Schwalbe. 
Swabey  521.  See  The  City  of  AuguaU,  80 
Fed.  2B7,  50  U.  8.  App.  39,  25  C.  C.  A.  430; 
The  Roman,  14  Fed.  61  [revernng  12  Fed. 
219];  The  Hope,  4  Fed.  89. 

Statement  of  owners  in  another  anit  not 
admissible  against  eoOwners.  The  New  Or. 
leans,  106  U.  S.  13,  1  S.  Ct.  90,  27  L.  ed.  98. 

The  conduct  of  the  owner  of  a  canal-boat 
sunk  at  a  dock'  by  the  swell  from  a  passing 
steamer,  in  taking  no  meoHuree  to  raise  her, 
and  in  making  no  claim  against  the  steamer 
for  two  years  thereafter,  is  a  matter  which 
may  be  properly  considered  as  caating  sus- 
picion on  the  merit  ot  the  claim  that  the  loss 
was  due  to  the  steamer's  n^ligeuce.  The 
New  York,  109  Fed.  909. 

QH.  The  Natchez,  78  Fed.  183,  41  V.  S. 
App.  708,  24  C.  C.  A.  49 ;  Towboat  No.  1,  Nor- 
folk t  Western.  74  Fed.  906,  21  C.  C.  A.  169; 
The  Sam  Bloan,  86  Fed.  125;  The  Philadel- 
phian,  61  Fed,  862,  21  U.  S.  App.  239.  10 
C.  C.  A.  127;  The  Havana,  64  Fed.  411;  The 
Alexander  Folsora,  52  Fed.  403,  3  C.  C.  A. 
165  [reverting  44  Fed.  932] ;  The  Alberta,  23 
Fed.  807;  The  Hunter  No.  2,  22  Fed.  706; 
The  Hope,  4  Fed.  89. 

Where  all  npoa  one  vessel  were  lost  it  was 
held  that  the  narration  of  those  on  the  other 
was  to  be  received  with  caution.  The  Alaska, 
130  U.  S.  201,  9  S.  Ct.  461,  32  L.  ed.  923 
laffirming  27  Fed.  704]. 

96.  Brownell  v.  The  General,  82  Fed.  830; 
The  Horace  B.  Parker,  71  Fed.  089,  33  U.  8. 
App.  380,  18  C.  C.  A.  406;  The  Sammie,  89 
Fed.  847,  14  U.  S.  App.  711.  13  C.  C.  A.  686; 
The  Lizzie  Henderson,  20  Fed.  624. 

And  to  those  witnesMt  who  were  in  a  bet- 
ter poaitioB  to  see  what  was  going  on  see  Tlie 
John  M.  Chambers.  24  Fed.  383. 

87.  The  Mary  Buhne.  95  Fed.  1002;  Tha 
John  Craig,  86   Fed,   598;   The  Newport,   SO 
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But  where  the  evidence  ia  conflicting  and  evenly  baUnced  the  testimony  of  a 
diii interested  witness  on  a  third  boat  is  entitled  to  great  weight."  The  conrt 
sliould  be  governed  by  the  undeniable  and  leading  facta  of  the  case  if  such  enst, 
and  by  the  probabilities." 

COLLISTRIQIDH.     A  Fillobt,'  q.  v. 

Collocation.     The  order  in  wliich  tlie  creditors  are  placed  and  paid.* 

Colloquium.     See  Libel  and  Si-akdek. 

Collusion.'  In  general,  a  secret  agreement  and  co-operation  for  a  fraodnlent 
pnrposo;*  a  eeeret  or  dishonest  arrangement  infraudof  the  rights  of  another;'  tlie 
te  :ret  concert  of  aetii5n,  between  twd  or  more  for  promotion  of  some  f raiidnlent 
object;*  an  agreement  for  a  wronefnl  purpose;  a  secret  agreement  by  two  or 
jooro  persons  to  obtain  an  unlawful  object.'  In  law,*  a  deceitful  agreement  or 
compact  between  two  or  more  persons,  for  the  one  party,  to  bring  an  action 
against  the  other  for  Bome  evil  purpose,  as  to  defraud  a  tliirdperson  of  his  right; 
a  secret  understanding  between  two  parties  who  plead  or  proceed  fraudulently 
against  each  other  to  the  prejudice  of  a  third  person;*  a  secret  arrangement 
between  two  or  more  persons,  whose  interests  are  apparently  conflicting,  to  make 
uso  of  the  forma  and  proceedings  of  law  in  order  to  defraud  a  third  person,  or  to 
obtain  that  which  justice  would  not  give  them,  by  deceiving  a  court  or  its 
oHicers;"'  an  agreement  between  two  or  more  persons  unlawfully  to  defraud  a 


Fed.  910;  Wolf  V.  The  Bertie  CeJkJna,  2  Fed. 
703. 

fiS.  The  Charles  H.  Trickey,  6fi  Fed.  1020, 
33  U.  8.  App.  35,  H  C.  C.  A.  225;  The  Annie 
J.  Pardee,  2S  Fed.  165  ireveraing  2e  Fed. 
163]. 

99.  The  GeneTieve,  100  Fed.  SSO,  46  C.  C.  A. 
87  iafUnaing  96  Fed.  85B] ;  The  Citj  of  aeve- 
land,  56  Fed.  729. 

cor  instancea  of  evidence  held  to  be  anffl- 
deotsee  The  Aureole,  113  Fed.  224,  SICCA. 
181;  The  M&r^ret  B.  aoper,.lll  Fed.  623,  49 
C.  C.  A.  503  [affirming  103  Fed.  886] ;  The 
Meeaba,  111  Fed.  216;  The  Thomaa  B.  Gar- 
land, 110  Fed.  887;  The  New  York,  100  Fed. 
909;  The  Acilia,  108  Fed.  975. 

Superior  credit  is  to  be  given  to  those  wit- 
neeses  who  are  sustained  by  collateral  evi- 
dence on  subsidiary  points.  The  Florence  P. 
Hall,  14  Fed.  40B. 

1.  Wharton  L.  Lex. 

2.  Wharton  L.  Lex. 

3.  Collnsion  is  neatljr  allied  to  corin. 
Baldwin  v.  New  York,  46  Barb.  (N.  Y.)  359, 
369,  30  How.  Pr.  (N.  Y.)  289  Iquoting  Bur- 
nil  L.  Diet.;  Tomlin  L.  Diet.]. 

Collusion  is  synonymous  with  conipiiacy. 
Standard  Diet,  [quoted  in  Miller  v.  Bayer, 
94  Wi8.  123,  125,  68  N.  W.  889]. 

Hoie  than  one  mind  mnst  be  involved  to 
constitute  collusion.  Builders,'  ete..  Supply 
Co.  v.  Montgomer?  First  Nat.  Bank,  123  Ala. 
203,  219,  26  So.  311.  And  compare  Belt  D. 
Blackburn,  28  Md.  227,  236. 

"  Collusion "  does  not  neceisuily  imply 
fraud.  Batterbury  v.  Vyse,  2  H.  &  C  42, 
40,  9  Jur.  N.  S.  754,  32  L.  J.  Eich.  177,  8 
L.  T.  Rep.  N.  S.  283,  11  Wkly.  Rep.  263.  And 
see  Giil  p.  Continental  Union  Gas  Co.,  L.  R. 
7  Ejtch.  332,  337,  41  L.  J.  Exch.  176,  27  L.  T. 
Rep.  N.  S.  428,  21  Wkly.  Rep.  lU,  where  it 
is  said:     "The  word  'collusion'  only  sif- 

[rv.  P,  4] 


nifles  that  the  defendant  and  the  company 
agreed  toother." 

**  Collusion  Is  equally  possible  in  ■  t**i 
case,  though  it  ia  less  frequently  prscUwd, 
the  temptation  being  wonting.  For,  bow- 
ever  just  a  cause  in  itself  may  be,  if  parties 
corruptly  collude  in  the  management  of  it 
before  the  tribunal,  so  that  in  reality  both 
are  plaintiffs,  while  by  the  record  the  cm 
appears  as  plaintiff,  and  the  other  as  defend- 
ant, this,  in  reason,  and  it  is  believed  also  ia 
authority,  will,  as  collusion,  bar  the  pro- 
ceeding." Belz  V.  Belz,  33  111.  App.  106,  103 
[qtioting  Bishop  Marr.  &  Div.   f  2Ba]. 

4.  Webeter  Diet,  iquoied  in  Baldwin  «. 
New  York,  45  Barb.  (N.  Y.)  359.  369,  30 
How.  Pr.  (N.  Y.)  289;  Griawold  c.  GriawoW, 
14  How.  Pr.  {N.  Y.)  446,  448;  Miller  c 
Baysr,  94  Wis.  123,  125,  68  N.  W.  869;  Bat. 
terbuiy  e.  Vyse,  2  H.  ft  C.  42,  46,  9  Jur. 
N.  S.  764,  32  L.  J.  Exch.  177,  8  L.  T.  Be^ 
N.  S.  283,  11  Wkly.  Rep.  283]. 

5.  Detroit  Sav.  Bank  e.  Burrows,  34  Hidi. 
153,  162. 

6.  Belt  r.  Blackburn,  28  Md.  227,  238. 

7.  SUudard  Diet,  [quaied  in  Miller  r. 
Bayer,  94  Wis.  123,  125,  68  N.  W.  869].  And 
see  Comer  c.  Heidelbach,  109  Ala.  228,  £23, 
19  So.  719. 

6.  Collusion  in  jodiclal  proceedlngi  appeals 
to  be  of  two  kinds :  ( 1 )  When  the  facts  put 
forward  as  the  foundation  of  the  aeofMn 
of  the  court  do  not  exist;  and  (2)  when  th*y 
exist,  but  have  been  corruptly  preconcerted 
for  the  express  purpose  of  obtaining  ths  ten- 
tence.     Wharton  L.  Lex. 

9.  Webster  Diet,  [quoted  in  Baldwin  «■ 
New  York,  45  Barb.  (N.  Y.)  359,  369,  » 
How.  Pr.   (N.  Y.)   289]. 

10.  Blade  L.  Diet. ;  iUpalje  ft  L.  L.  Diet 
[fuoted  ia  Carey  c.  Hoasfon,  etc,  R.  Co..  B 
Fed.  671,  676]. 
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person  of  hia  riglits  bj  the  forme  of  law,  or  to  obtain  an  object  forbidden  by 
faie."  In  divorce  proceedinga,  an  agreement  between  husband  and  wife  that  one 
uf  them  sliall  commit,  or  appear  to  liave  committed,  or  be  represented  in  conrt 
as  having  committed,  acta  constituting  a  cause  of  divorce,  for  the  purpose  of 
euftbling  the  otlier  to  obtain  a  divorce ;  also  connivance  or  coDBpiracy  iu  initiating 
or  prosecuting  the  snit,  ae  where  there  is  a  compact  for  rontual  aid  in  carrying  it 
tliroiigli  to  a  decree.**  In  tbe  settlement  of  decedents'  estates  it  means  any  intcr- 
uieddling  witJi  the  executor  or  tlie  assets  of  the  testator,  by  whicii  the  executor 
is  guilty  of  a  violation  of  his  duty.'*  (Collusion  :  Generally,  see  Foadd.  In 
Cnmiual  Prosecutions,  see  Cbiuimal  Law.  In  Divorce  Proceedings,  see  Ditorck. 
Ill  Procuring  Judgment,  see  Judombhts.  To  Confer  Jurisdiction,  see  Coca-re. 
To  Defraud  Creditor,  see  FfiAUDnLENT  Convey ancks.) 

COLLTBITH.     In  tlie  civil  law,  exchangee.'* 

Colonel  MAZUKA.  a  modern  provincialism,  probably  emanating  from  the 
daily  press,  and  used  with  reference  to  the  corrupt  application  of  money  in  tlie 
accomplisliment  of  certain  ends." 

Colonial.  Pertaining  or  Iwlonging  to  a  Colony,"  y.  v.  (Colonial :  Grant, 
see  Pdblio  Lasds.     Laws,  see  Colonial  Laws.! 

Colonial  laws.  In  America,  this  term  designates  the  body  of  law  iu  force 
in  the  thirteen  original  colonies  before  the  Declaration  of  Independence.  In 
England,  the  term  signifies  the  laws  enacted  by  Canada  and  the  other  British 
colonies."     (See,  generally,  CoituoN  Law.) 

Colony."  A  dependent  political  community,  consisting  of  a  number  of  citi- 
leDs  of  the  same  country  who  have  emigrated  therefrom  to  people  another,  and 
remain  subject  to  Uie  mother  conntry."     (See,  generally,  States.) 


It  Is  the  colliuion  and  fijmdnktit  tue  that 
Ib  attempted  to  be  made  of  the  procesMs  of 
the  court  in  Bucb  cases,  so  opposed  to  the 
whole  spirit  and  policy  of  the  Htatutai,  which 
tbe  U«  abhon  and  denouncea.  Comer  v. 
H^idelbacb,  109  Ala.  E20,  223,  19  So.  710 
[guofed  in  Builders',  etc.,  Suppl^  Co.  v.  Mont- 
gomery First  Nat.  Bank,  123  Ala.  203,  210, 
£6  So.  311].  See  aUo  Cartwright  V.  Bam- 
berger, W  Ala.  40S,  e  So.  204. 

It.  Warren  c.  Union  Bank,  107  N.  Y.  250. 
270,  61  N.  E.  1036,  68  Am.  St.  Rep.  777,  43 
L,  R.  A.  2S6;  Industrial,  etc..  Guaranty  Co. 
F.  Electrical  Supply  Co.,  58  Fed.  732,  743,  16 
U.  S.  App.  196,  7  C.  C.  A.  471  ^quoting  Jee- 
lop  e.  JesBop,  T  Jur.  N.  S.  600,  30  L.  J.  Mat. 
IBJ,  4  L.  T.  Rep.  N.  8.  308,  2  Sw.  &  Tr. 
Ml,  B  Wkly.  Hep.  640] ;  Bouvier  L.  Diet, 
Iquoted  in  Baldwin  «.  New  York,  45  Barb. 
(N.  Y.)  36fl,  360,  30  How.  Pr.  (N.  Y.)  280; 
Miller  v.  Bayer,  94  Wis.  123,  126,  68  N.  W. 
868;  Carey  v.  Houston,  etc.,  R.  Co.,  62  Fed. 
671,  675], 

It  nuj  be,  among  other  thinKa,  the  keep- 
ing back  evidence  of  what  would  be  a  good 
answer,  or  by  agreeing  to  set  up  a  false  case. 
Industrial,  etc.,  Guaranty  Co.  v.  Electrical 
Supply  Co.,  68  Fed.  732,  743,  16  U.  S.  App. 
IW,  7  C.  C.  A.  471  Iquoting  Jessop  v.  Jes- 
Bop,  7  Jut.  N.  S.  600,  30  L.  J.  Mat.  193,  4 
L.  T.  Rep.  N.  S.  308,  2  Sw.  A,  Tr.  301,  0 
Wtly.  Hep.  840]. 

12.  Black  L.  Diet,  [oiting  Cttl.  Civ.  Code, 
i  114].  See  also  Beard  v.  Beard,  66  Cat.  364, 
4  Pac  229;  and,  f^enerally,  Ditobck. 

18.  Murray  v.  BUt«hford,  1  Wend.(N.Y.) 
B8.1.  eS3,  IS  An.  Dec.  637. 

"CoUuhm  with  tlw   admiaiatiatoi,''  im- 


plies  ex  vi  termini  tbe  presence  of  someone 
with  whom  the  administrator  could  oollude. 
Belt  e.  Blackburn,  28  Md.  227,  236.  And 
compare  Builders',  etc..  Supply  Co.  e.  Mont- 
gomery First  Nat.  Bank,  123  Ala.  203.  210, 
26  So.  311. 

14.  Burrill  L.  Diet. 

15.  People  f.  Stokes,  103  Cal.  193,  109,  37 
Pac.  207,  42  Am.  St.  Rep.  102,  where  it  is 
also  said :  "  Tbe  term  '  Colonel  Mazuma  ' 
not  only  does  not  indicate  some  gentleman 
with  a  military  title,  but  it  does  not  even 
refer  to  a  person  at  all." 

16.  Century  Diet, 

17.  Black  L.  Diet. 

18.  PUntations  oi  colonies,  in  distant 
countries,  are  either  (flrst)  such  where  the 
lands  are  claimed  by  right  of  occupancy  only, 
by  finding  them  desert  and  uncultivated,  and 
peopling  them  frOm  the  mother  country;  or 
[second)  where,  when  already  cultivated, 
they  have  been  either  gained  by  conquest,  or 
ceded  to  us  1^  treaties.  1  Bl.  Comm.  107, 
110. 

19.  Black  L.  Diet. 

"  Colony  "  is  distinguished  from  "  depend- 
ency "  in  U.  S.  V.  The  Nancy,  3  Wash.  (U.  S.) 
281,  287,  27  Fed.  Cos.  No.  15,854,  where  it 
is  said;  "It  is  not  a  colony,  because  it  is 
not  settled  by  the  citisens  of  the  sovereign, 
or  mother  state;  but  it  is  lawfully  acquired 
or  held,  and  the  people  are  as  much  subjects 
of  the  state  which  has  thus  obtained  it,  as 
if  they  had  been  bom  in  the  principal  state, 
and  had  emigrated  to  tbe  dependent  terri- 
tory." 

Colonies  are  acqnlied  either  (1)  by  oon- 
quesl,   (2)    by  cession  under  treaty,    (3)    faf 
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Color.  G-uise,  appearance,  pretense  ;*  semblance,  show,  pretense,  appear- 
ance,  and  implies  in  tfie  langnage  of  the  law  tliat  the  thing  to  wliicli  it  is  applied 
has  not  the  real  cliaracter  imputed  to  it.^  (Color :  In  Pleading,  see  Pi,ka.diz«3. 
Of  Law,  eoe  Coloe  of  Law.  Of  Office,  see  Colob  ov  Office.  Of  Sngar,  see 
GoLOB  OF  SuQAB.     Of  Title,  see  Adtebbe  Possebsion  ;  Qcietino  Title.) 

COLOBABLE.  That  which  has  or  gives  color;  that  which  is  in  appearance 
only,  and  not  in  reality,  what  it  purports  to  be.^  (Colorable:  Alteration,  see 
CoPYBioHT.  Imitation,  soe  Tbade-Mases  and  Tbade-Naices.  Title,  see  Coxx>s- 
ABLB  Title.) 

COLOBABLE  TITLE.  In  appearance  title,  bat  in  fact  not.^  (See  Adtessk 
Possession.) 

COLOBATION.     The  act  or  practice  of  coloring,  or  the  state  of  being  colored.^ 

COLOBED  PEBSONS.     Not  a  phrase  of  art,"  but  often  applied  to  bkyi  people," 

S..  E.  1,  wbere  it  is  said  that  while  tbe  terms 
'*  colored  person  "  and  "  mixed  blood  "  might 
not  be  accurate  in  an  indictment,  yet  vrher« 
tbej  have  been  used  \>j  a  witness  on  tbe  trial, 
and  no  objection  thereto  interposed  bo  oa  to 
give  witoess  an  opportunity  to  correct  hia 
language,  it  will  be  assumed  that  tbe  jury 
understood  the  words  ia  their  usual   Bignifi- 

The  act  of  Febiuaiy  aytli,  1866,  to  legalize 
the  manlags  of  colored  perMU  living  to- 
gether as  husband  and  wife  at  the  time  the 
act  wa;9  passed,  includes  and  applies  to  (col- 
ored persons  so  living  tt^thcr  thoui^li  they 
were  bom  free.  Francis  r.  Francis,  31  Oratt. 
(Va.)   283. 

The  term  "colored  child"  includes  tbose 
bom  during  slavery,  under  section  4  of  the  act 
of  December  21st,  1865;  and  ebildrea  bom  be- 
tween the  emancipation  and  the  date  of  tbe 
passage  ot  the  law  under  consideration  ^vould 
be  embraced  within  the  terms  "  every  col- 
ored child  "  used  in  tbe  Act  of  1805,  as  th^' 
would  be  descendants  of  freedmen  ajid  freed- 
women,  that  is,  descendants  of  aonie  of  those 
persons  named  in  the  "Act  preliminary  to  tho 
legislation  induced  bf  the  emancipation  of 
slaves,"  as  coming  with  the  terms  "  peraons 
of  color,"  to  which  class  of  persons  the  Act 
in  question  is  confined.  Davenport  c  Cald- 
well, 10  S.  C.  317,  351,  per  Mclver,  A.  J.,  in 
dissenting  opinion.  And  see  Van  Camp  r. 
Board  of  Education,  S  Ohio  St  40e,  418. 

26.  "The  word  'black'  may  imdnde  aU 
negroes,  but  the  term  '  negro '  does  not  in- 
clude all  black  persons.  By  the  use  of  this 
term  in  this  connection,  we  understand  It  to 
mean  tbe  opposite  of  '  white,'  and  that  it 
flhould  be  taken  as  contradistinguished  from 
all  white  persons."  People  r.  Hall,  4  C«l. 
399,  403,  404,  where  it  is  also  said:  "  We 
are  of  the  opinion  that  the  words  'white' 
'  negro.'  '  mulatto,'  '  Indian,'  and  *  black  per- 
son,' wherever  they  occur  in  our  Constitu- 
tion and  laws,  must  be  taken  in  their  generic 
sense,  and  that,  even  admitting  the  Indian  of 
this  continent  is  not  of  the  Mongolian  type, 
that  the  words  'black  person,'  in  the  14th 
section,  must  be  taken  as  eontradiitinguished 
from  white,  and  neoessarily  ezclndes  all  racea 
other  than  the  Caueaeian." 

Tbe  word  "black"  !■  wen  tuderttood  to 
mean  tiM  negfo;  and  tbe  wwd  "  mulatto  "  ia 


occupancy,  as  Newfoundland,  New  South 
Wales,  and  Van  Dieman's  Land,  and  (4)  by 
hereditary  descent.  Wharton  L.  Lex.  [<M%ng 
Clark  Col.  Law]. 

"  Upon  the  outbreak  of  war  between  the 
South  American  coloniea  and  Spain,  upon  a 
special  message  of  President  Madison  to  con- 
gress upon  tbe  subject,  the  words  '  or  of  any 
colony,  district,  or  people '  were  added  to 
the  description  of  both  parties  contemplated, 
—  both  that  one  into  whose  employment  the 
vessel  was  to  enter  and  that  one  against 
whom  the  hostilities  were  contemplated." 
The  Three  Friends,  78  Fed.  175,  178,  con- 
struing U.  S.  Rev.  Stat.    (1878),  \  6283. 

When  the  laws  of  England  depend  apon 
dicumstances  that  are  peculiar  to  England, 
and  which  do  not  apply  to  the  colonies  also, 
then  these  particular  laws  do  not  hold  good 
in  the  colonies,  e.  g.,  the  Law  of  Mortmain 
in  the  Island  of  Grenada.  Brown  L.  Diet. 
And  see  Attj.  Gen.  u.  Stewart,  2  Meriv.  143, 
16  Rev.  Rep.  182. 

20,  Webster  Diet,  \qnoted  in  McElhaney  c. 
Gilleland,  30  Ala.  183,  187]. 

£1.  Chicago,  etc.,  R.  Co.  t).  Allfree,  04  Iowa 
600.  603,  20  N.  W.  779. 

"  Color "  aa  a  modifier  in  legal  parlance 
means  appearance  as  distinguished  from  real- 
ity. Kinney  L.  Diet,  [guofed  in  McCain  c. 
Dea  Moinea,  174  U.  S.  188.  175,  IB  S.  Ct.  844, 
43  L.  ed.  D301.  And  to  same  effect  see  Bou- 
vier  L.  Diet,  [quoted  in  Chicago,  etc.,  R.  Co. 
».  Allfree,  64  Iowa  500,  503,  20  N.  W.  779]. 

"Color"  in  law  means  not  the  thing  it- 
self, but  only  an  appearince  thereof.  Brough- 
ton  r.  Haywood,  81  N.  C.  380,  383. 

"  Coloi "  primarily  signifies  any  appear- 
ance, pretext  or  pretence :  thus,  a  person  to 
said  to  have  no  color  of  title  when  he  has  not 
even  a  prima  fact«  title.     Sweet  L.  Diet. 

22.  Black  L.  Diet. 

23.  Dickens  P.  Barnes,  79  N.C.  490,  491. 
And  tee  TaU  f>.  Southard,  10  N.  C.  119,  121, 
14  Am.  Dec.  E78,  where  it  is  said:  "The 
words,  '  or  otherwise,'  and  '  other  colourable 
title,'  mean  title  of  the  like  kind." 

34.  McCann  v.  Com.,  198  Pa.  St.  609,  Sll, 
48  Atl.  470. 

2S.  It  is  not  a  term  or  phrase  of  art,  hav- 
ing any  peculiar  or  technical  signification. 
Johnson  ».  Norwich,  29  Conn.  407.  40B.  And 
see  Hopkins  c.  Bowers,  111   N.  C.    176,  10 
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Africsns,*'  or  their  descendants,  mixed  or  anmixed  ;  ^  persons  of  African  descent 
or  ne^ro  blood  ;*  persons  of  the  negro  race ;  *  persons  wlio  liave  any  i»erceptible 
Admixture  of  African  blood."     (See,  generally,  Citizens;  Civil  Kiohts;  Cos- 

STITUTIOKAL  LaW  \    ELECTIONS  ;    MaKBIAOE  ;   MlBCEOKSATlON.) 

Colore  officii.     By  Colok  oy  Omott,"  q.  V. 

COLOB  OF  LAW.     Mere  semblanco  of  legal  right" 

COLOR  OF  OFFICE.**     In  general,  a  pretense  of  official  right  to  do  an  act  made 

cqnaJly  well  understood  to  denote  tbe  oS- 
ipriug  of  a.  white  person  and  t.  negro,  and  *» 
not  expressive  of  anj  oUier  cUss  of  peraoiu. 
Per  Sutliff,  J.,  in  diaaenting  opinion  in  Vam 
Ginip  c.  Board  of  Education,  9  Ohio  St.  406, 
tiO. 

27.  "  Colored  penoii "  ia  aynonynioiia  witli 
■African."  Clark  e.  Board  of  Directors,  24 
Iowa  2Rt,  27fi. 

28.  Webeter  Diet,  [quoted  in  Van  Camp  V. 
Board  of  Education,  9  Ohio  St.  406,  411]. 

Tbe  tenn  etnbiacu  itDt  only  all  peiaona 
dMcended  wholly  from  African  anceitora, 
aad  therefore  of  pure  and  unmixed  African 
blood,  but  those  who  have  descended  in  part 
onl;  from  such  ancestors,  and  have  a  dis- 
tinct, visible  admixture  of  African  blood. 
Johnson  r.  Norwich,  20  Conn.  407,  40B. 

29.  Black  I.  Diet. 
In  relation  to  tha  phiaaa  "  persona  of  color," 

»s  used  in  a  statute,  it  is  said:  "It  haa, 
however,  acquired  quite  as  definite  a  meaning 
as  n^ro,  mulatto,  &c. ;  and  at  all  events  is 
the  chosen  phrase  of  the  statute,  which  we 
tanDot  reject,  and  the  indictment  is  not 
bound  to  avoid  or  to  define  it."  U.  S.  v.  Lb. 
Coate,  2  Mas«u  (U.  S.)  129,  141,  26  Fed.  Gas. 
Ko.  15,648. 

30.  SUte  V.  Union  Dbt.  School  Trustees, 
46  N.  J.  L.  76,  79. 

Tbt  term  **  negro  "  is  identical  in  significa- 
tion with  the  term  "  colored  person,"  as  de- 
fined by  Va.  Code  (1873),  c.  103,  S  2,  that  is, 
"a  person  with  onC'fourth,  or  more,  of  negro 
blood."  Jones  v.  Com.,  SO  Va.  ESS,  644,  where 
it  is  said;  "If  his  mother  was  a  yellow 
■woman  with  more  than  half  of  her  blood  de- 
rived from  the  whit«  race,  and  his  father  a 
while  man,  he  is  not  a  negro.  If  lie  is  a 
man  of  mixed  blood  he  is  not  a  negro,  unless 
he  has  one-fourth  at  least  of  negro  blood  in 
bis  veins,  and  this  must  lie  proved  by  the 
commonwealth  as  an  essential  part  of  the 
crime,  without  which  it  cannot  exist." 

31.  Van  Camp  v.  Board  of  Education,  0 
Ohio  St.  406,  412,  where  it  is  said:  "In  af- 
fixing the  epithet  '  colored  '  we  do  not  ordina- 
rily stop  to  estimate  the  precise  shade,  whether 
li({ht  or  dark;  though  where  precision  is  de- 
sired, they  are  sometimes  called  "light-col- 
ored," or '  dark-colored,'  as  the  case  may  be." 
And  see  Pauska  v.  Daua,  31  Tex.  67,  74 
(where  it  is  said:  "There  are  various  shades 
of  color  among  the  human  race  in  this  coun- 
try, and  there  is  no  legal  technical  significa- 
tion to  the  phrase  '  colored  men  '  which  the 
courts  are  bound  judicially  to  know.  A  man 
of  pore  CancBsian  blood,  in  the  freaks  of 
natnre  and  the  idiosyncrasies  of  families,  is 

"     ■  impressed  with  a  dye  much  deeper 
(28] 


than  falls  to  the  common  lot  of  his  race  ")  ; 
McPhersoD  c.  Com.,  2S  Qratt.  (Va.)  939,  940 
[{uoled  in  Jones  v.  Com.,  SO  Va.  538,  644, 
where  it  is  said:  "It  appears  that  less  than 
one-fourth  of  her  blood  is  negro  blood.  If  it 
be  but  one  drop  less,  she  is  not  a  negro]." 

Distinction  between  "  white  "  and  "  black." 
—In  Gray  i>.  State,  4  Ohio  353,  354,  the  ques- 
tion was,  whether  a  person  "  of  a  shade  of 
color  between  the  mulatto  and  white,"  was 
to  be  regarded  oh  a  "  white  person,"  within 
the  meaning  of  a  statute;  and  the  question 
waa  resolved  affirmatively.  The  court  say, 
in  that  case:  "Three  descriptions  of  per- 
sons are  designated  by  name,  in  the  statute, 
white,  black,  and  mulatto  —  and  these  three 
are  well  known  by  the  same  terms,  in  com- 
mon life.  .  .  .  We  are  unable  to  set  out  any 
other  plain  and  obvious  line,  or  mark  be- 
tween the  dilTerent  races.  Color  alone  is 
insutlicient.  .  .  .  We  are  of  opinion,  that  a 
party  of  such  blood,  [is]  entitled  to  the  priv- 
ileges of  whites,  partly  because  we  are  un- 
willing to  extend  the  disabilities  of  the  stat- 
ute further  than  its  letter  requires,  and  partly 
from  t)ie  difticulty  of  defining  and  of  ascer- 
taining the  degree  of  duskiness  which  renders 
a  person  liable  to  such  disabilities."  In  Van 
Camp  r.  Board  of  Education,  9  Ohio  St.  406, 
413,  per  SutlifT,  J.,  in  dissenting  opinion 
[quoting  Gray  t.  SUte,  4  Ohio  353,  354],  it 
is  said :  "  There  is  no  margin  between  white 
and  colored;  and  all  that  are  not  white  are 
colored." 

32.  Burrill  L.  Diet. 

33.  Kinney  L.  Diet,  \qaoted  in  McCain  r. 
Des  Moines,  174  U.  S.  169,  175,  19  S.  Ct.  844, 
43  L.  ed.  9.']6]. 

34.  In  Richardson  P.  Crandall,  48  N.  Y. 
348,  301,  it  is  said:  "The  acU  described  by 
Tomlin  are  such  as  are  condemned  as  done  by 
color  of  office;  but  the  definition  of  tbe  term 
is  not  broad  enough  to  include  all  cases,  as 
there  are  many  cases  in  tbe  books  where  acts 
done  by  color  of  office  have  been  condemned, 
although  not  RTounded  upon  any  actual  cor- 
ruption ;  yet  the  law  may  impute  a  corrupt 
character   to   them   as   done   in   violation   of 

"  Colore  officii  "  Is  distinguiahed  from  "  vii- 
tnte  officii"  in  the  following  cases: 

A'cio  l"orfc.— People  c.  Schuyler,  4  N.  Y. 
173,  102  {dissenting  opinion)  ;  Winter  r.  Kin- 
i_eT,  !  N.  Y.  365,  369;  Seeley  v.  Birdsall,  IS 
Johns.  (N.  Y.)  267,  26B  [citing  Griffith  c. 
Walker.  1  Wile.  C.  P.  336]. 

North  Carolina. —  Broughton  r.  Havwood, 
61  N.  C.  380,  3B3. 

Oregon. —  Feller  r.  Gates,  40  Oreg.  S43,  S46, 
67  Pac.  410,  56  L.  R.  A.  630  {oiling  People 
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by  one  who  has  no  snch  right ; "  the  mere  Bomblance,  bIuuJow  or  fulee  appear- 
ance of  official  anthority ;  the  disaembling  face  of  the  right  of  office ;  the  nee  of 
official  authority  ae  a  pretext  or  cover  for  tlie  commission  of  Boriie  corrupt  or 
viciouB  act;"  an  act  evilly  done,  by  the  countenance  of  an  office;"  an  aet  unjnatly 
done  by  the  countenance  of  an  office ;"  an  act  wrongfully  done  by  an  officer  under 
the  pretended  anthority  of  hia  office;"  and  is  always  taken  in  the  worst  sense, 
being  grounded  upon  corruptioii,  of  which  tlie  othce  is  as  a  mere  shadow  or 
color ;  ~  tinder  statutes,  the  plirase  is  used  to  define  an  illegal  claim  of  right  or 
authority  to  take  the  security ;"  some  ille^  exertion  of  authority,  wherry  an 
obligation  is  extorted  wbidi  the  statute  does  not  require  to  be  given,**    (See, 


c.  Schuyler,  4  N.  Y.  173],  where  it  \%  said: 
"  Acta  done  virtufe  offvni  are  where  Vtiej  are 
within  the  authority  of  the  officer,  but  in 
doing  it  he  exercises  that  authority  improp- 
erly, or  abuses  the  conGdence  which  the  law 
reposes  in  him,  whilst  acts  done  colore  officii 
are  where  they  are  of  such  a  nature  that 
his  office  gives  him  no  authority  to  do 
them." 

Wigoonsin.— Bishop  f.  McGillis,  80  Wis. 
675,  579,  50  N.  W.  779,  27  Am.  St.  Rep.  63 
[citing  State  v.  Mann,  21  Wis.  684,  692J. 

Ungland. —  Alcock  f.  Andrews,  2  Eap.  542 

SO.  Bouvier  L.  Diet,  [quoted  in  Wilson  v. 
Unselt,  12  Bush  (Ky.)  ZIS,  228,  dissenting 
opinion].  See  also  Burrall  v.  Acker,  23 
Wend.  (N.  Y.)  608,  608,  35  Am.  Dec.  582, 
where  it  is  said;  "The  words  'color  of  of- 
fice '  neceaaarily  imply  an  illegal  claim  of 
Tight  or  authority  to  take  the  security,  or 
to  do  the  act  in  question,  by  virtue  of  his 
oSlce,  which  claim  la  a  mere  color  or  pre- 
tence on  the  part  of  the  officer." 

36.  Burrill  L.  Diet. 

The  mere  claim  to  be  a  public  officer  is  not 
enough  to  constitute  one  an  officer  de  facto. 
There  must  be  some  color  to  the  claim  of 
right  to  the  office,  or,  without  such  color,  a 
performance  of  official  duties,  with  the  ac- 
quiescence of  the 'public,  for  such  a  length 
of  time  sa  to  raise  a  presumption  of  color' 
able  right.  Per  Sutherland,  J.,  in  Wilcox  r. 
Smith,  6  Wend.  (N.  Y.)  231,  233,  21  Am. 
Dec.  213  [guoled  in  Hamlin  p.  Kassafer,  IS 
Oreg.  456.  450,  15  Pac.  778,  3  Am.  St.  Rep. 
170] ;  Hamlin  c.  Kassafer,  15  Oreg.  456,  469, 
15  Pac.  778,  3  Am.  St.  Rep.  176  Idting  Brown 
V.  Lunt,  37  Me.  423,  428 ;  Conover  v.  Devlin, 
15  How.  Pr.  (N.  Y.)  470,  477;  Burke  r.  El- 
liott, 20  N.  C.  35.'i,  42  Am.  Dec,  142:  Ex  p. 
Strang,  21  Ohio  St.  610].  See  also  State  v. 
Carroll,  38  Conn.  449,  9  Am.  Rep.  400. 

It  ii  a  technical  ezpreasiDii  and  implies 
bad  faith,  corruption,  breach  of  duty.  Cham- 
berlain V.  Seller,  18  N.  Y.  115,  117. 

37.  Tomlin  L.  Diet,  [quoted  in  Richard- 
son r.  Crandall,  48  N.  Y.  348,  301;  Winter 
v.  Kinney,  1  N.  Y.  365,  308;  Kelly  v.  McCor- 
miek,  2  E.  D.  Smith  (N.  Y.)  503,  511:  Bur- 
rail  r.  Acker,  23  Wend.  (N.  Y.}  008,  608,  36 
Am.  Dec.  582], 

38.  Wharton  L.  Lex.  [quoted  in  Wilson  c. 
Unspit,   12  Bush    (Ky.)    215,  228,  dissenting 

38.  Bouvier  L.  Diet,  [qnoted  in  Mason  r. 
Crabtree,   71    Ala.    479,   481;    McElbaney   v. 


Gilleland,  30  Ala.  183,  187;  Chicago,  etc.,  B. 
Co.  V.  Allfree.  64  Iowa  600,  603,  20  N,  W. 
778], 

40.  Tomlin  L,  Diet,  [quoted  in  Richardson 
o.  Crandall,  48  N.  Y.  348.  361;  Winter  r. 
Kinney,  1  N.  Y.  385,  368;  Kelly  r.  McCW- 
mick,  2  E.  D.  Smith  (N.  Y.)  503,  511;  Bur- 
rall c.  Acker,  23  We*d.  (N.  ¥,|  606,  608.  J5 
Am.  Dec.  682]  ;  Wharton  L,  Lex.  [quoted  in 
Wilson  u.  Unselt,  12  Bush  (Ky.)  215,  228, 
dissenting  opinion;  and  citing  Dive  v.  Han- 
ingham,  Plowd.  60,  64],  And  see  Griffiths  r. 
Hardenbergh,  4!  N.  Y.  464,  470;  Chamber- 
lain i\  Beller,  18  N.  Y.  115,  117;  Decker  r. 
Judson,  IS  N.  Y.  430,  442  [quoting  Bouvier 
L.  Diet,  and  citing  Tomlin   L.  Diet.]. 

Againat  public  policy. —  No  case  entitled  to 
weight  as  authority  can  be  found,  which  de- 
cides that  a  security  taken  colore  officii  can- 
not be  condemned  unless  it  was  taken  with 
an  evil  or  corrupt  intent.  The  acts  of  public 
oflicers  in  taking  such  securities  are  con- 
demned because  they  are  against  the  general 
policy  of  the  law.  It  matters  not  that  the 
motives  of  the  officer  were  good  and  humane 
if  the  acts  are  of  such  a  character  as  t«nd,  if 
countenanced,  to  oppress iou  or  a  lax  per- 
formance of  official  duty.  Richardson  c. 
Crandall,  48  N.  Y.  348,  362.  See  also  Winter 
p.  Kinney,  1  N.  Y.  366. 

41.  Griffiths  f.  Hardenbergh,  41  N.  Y.  484. 
400  [citing  Chamberlain  v.  Seller,  18  N.  Y. 
116;  Decker  v.  Judson,  16  N.  Y.  430]  Burral) 
V.  Acker,  23  Wend.  (N.  Y.)  606,  35  Am.  Dee. 
582]. 

42.  U.  S,  V.  Humason,  6  Sawy.  {U.  S.I 
199,  26  Fed.  Caa.  No.  15,421,  8  Am.  L.  Rec. 
466,  12  Chic.  Leg.  N.  138,  20  Int  Bev,  Bee. 
12.  9  Reporter  107. 

Compared  with  extortion,—  In  Dive  r.  Mao- 
ingham,  Plowd.  60,  67  [dtei  in  Richardson 
f.  Crandall,  48  N.  V.  348,  300;  Morton  v. 
Campbell,  37  Barb.  (N.  Y.)  179,  182  {quoting 
Termes  de  la  Ley,  p.  156)  ;  Webber  r.  Blunt, 
10  Wend,  (N.  Y.)  188,  101,  32  Am.  Dec. 
445]  the  action  was  upon  a  bond,  taken  \ij 
a  sheriff  for  a  previous  offense  on  an  execu- 
tion; and  Chief  Justice  Montague  says: 
"  The  prisoner  not  being  bailable,  the  sheriff 
took  the  bond  unduly,  and  ooUm  offieii  mi, 
which  is  always  taken  in  malam  partem,  and 
signifies  an  act  badly  done  under  the  counte- 
nance of  an  office,  and  it  bears  a  dissembling 
visage  of  duty,  and  is  properly  called  extor- 
tion."    See,  generally,  Extobttor. 

The  expression  "  by  colot  of  hia  office,  in 
any  other  case  or  manner  than  ancA  as  are 
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ginenllr,  Abbbst;  £zToitTioK;  False  iHFBiaoNHSKT ;  Fa  us  Pkesonatiox  ; 
mcsss ;  Sbehiffb  amq  Cosstablbs.) 

COLOB  OF  SDQAR.  The  line  or  d^ree  of  lightneea  wliicli  tlie  Bug&r  lias 
attained  in  the  ordinary  coaree  of  its  manufacture,  aud  which  indicates  t)ie  degree 
of  perfection  to  which  the  process  of  clarificatiou  has  been  carried.** 

Color  of  TITLK.     See  Adtbbsb  Fobsessiok. 

COLFINDACH.  In  old  Scotch  law,  a  joiing  beast  or  cow.  of  the  age  of  onp  or 
two  Tears ;  in  later  times  called  a  "  eowdaeh."  ** 

dOLPOST&UR.  One  who  travels  for  the  sale  and  dietribntion  of  religious 
tracts  and  books ;  **  a  liawker  and  peddler ;  eapecially  in  modem  usage,  a  peddler 
of  religious  books ; "  a  person  employed  bj  a  Bible  or  tract  society,  or  the  like,  to 
diBtribnte  gratuitously  or  sell  at  low  rates  Bibles  and  Tarious  other  religious 
publications."  In  England,  one  who  is  en^ged  by  a  religions  socie^f  or  asaucia- 
tion  to  travel  about  and  distribute  or  sell  religious  books  or  tracts  of  the  society, 
in  the  latter  case  at  reduced  prices.'*  In  France,  a  hawker  of  books  and  pnni- 
phlets;  one  who  travele  for  vending  small  books;**  a  hawker  and  peddler.'* 
(See,  generally,  Haweeks  and  Peddlebb.) 

Colt.  An  animal  of  the  horse  species,  whether  male  or  female,  not  more 
than  four  years  old." 

COHBAHONES.     In  old  English  law,  fellow-barons ;  fellow-citizenB.°' 

Combat,  a  fight;  contest;  engagement ;  battle.^  (See,generally,  Affbat; 
Assault  AND  Batteby ;  Battel;  Dueliho;  Homicide;  Fbize  Fiqhtimo.) 

Combination.  In  general,  a  union  of  persona  or  things ;  **  a  union  or  associa- 
tion;'' a  union  of  persons  for   certain  purposes,  association,  alliance,  coalition. 


pronded  by  law,"  limits  the  penalty  of  the 
■Utitte  to  clueH  where  it  is  showD,  or  must  be 
presumed  from  the  circunutancea,  that  the 
oOiGer  deaignedlj  departed  from  the  statute. 
Kelly  V.  UcCormick,  28  N.  Y.  31B,  381. 

^en  ipplied  to  the  tAking  by  an  officer 
of  A  wtitten  Mcnrity,  ■"  color  of  office  "  e«  ci 
t«m(ni,  implies  that  the  aeeurity  ia  "  unUir- 
ful  and  unauthorized,  and  that  the  legal  ri^t 
to  take  it  ia  a  mere  color  or  pretence." 
Decker  t>.  Judmn,  16  N.  Y.  430,  442  \Mt\ttg 
Bumll  p.  Acker.  23  Wend.  (N.  Y.)  806,  3S 
am.  Dec.  682]. 

Where  the  agreemeat  does  not  piovide  for 
U  indcRinity  to  the  officer  for  a  breach  of' 
duty,  and  does  not  necessarily  produce  an 
injury  to  either  the  plaintiff  or  the  defendant, 
and  is  not  condemned  by  either  the  common 
or  statute  law,  it  cannot  be  held  void  as 
taken  colore  officii.  Decker  v.  Judson,  16 
N.  Y.  439,  442  [eititig  Burrall  v.  Acker,  23 
Wend.   IN.  Y.)   60S.  35  Am.  Dec.  682]. 

43.  The  term  is  so  used  in  a  statute,  re- 
lating to  the  collection  of  duties  on  imports 
of  merchandise.  U.  S.  c.  Cargo  of  Sugar,  3 
Sawy.  (U.  S.)  46,  64,  25  Fed.  Cas.  No.  14,722, 
where  it  is  said  in  the  charge  to  the  jury; 
"  Undoubtedly  while  the  sugar,  or  while  the 
cane-juice  rather,  remains  in  the  mami- 
futurer's  bands,  he  may  omit  to  take  out  the 
impurities,  or  may  put  in  impurities  if  he  so 
desires,  for  as  yet  it  has  not  become  sugar. 
The  hue  of  the  sugar  —  that  is,  the  result  of 
his  operations  will  — be  determined  by  the 
degree  to  which  be  has  abstracted  the  impuri- 
tiee  or  foreign  substances  from  it,  or  the 
amonnt  of  such  foreign  substances  as  he  may 
hare  introduced  into  it.  But  when  it  haa 
ptsied  out  of  his  hands  and  gone  into  the 
Bands  of  the  Importer,  or  the   proposed  Im- 


porter, or  the  merchant,  then  the  hue  it  bas 
acquired  is  the  '  color '  that  congress  had 
reference  to  when  it  established  color  as  the 
standard  of  classi^cation.  If,  then,  hy  the 
admixture  of  some  foreign  and  totally  dif- 
ferent substance,  such  as  caramel,  or,  as  in 
tbis  case,  charcoal,  this  color  be  changed,  the 
color  so  acquired  cannot  be  considered  the 
color  to  whicn  congress  referred  as  a  standard 
for  assessing  the  duties." 

44.  Black  L.  Diet. 

46.  Webster  Diet  [quoted  in  Fuller's  Will, 
76  Wis.  431,  436,  44  N.  W.  304]. 

46.  Worcester  Diet,  [quoted  in  Fuller's 
Will.  76  Wis.  431,  436,  44  N.  W.  304]. 

47.  Century  Diet,  [quoted  in  Fuller's  Will, 
75  Wis.  431,  436,  44  N.  W.  304]. 

48.  Cyclopedic  Diet,  [quoted  in  Fuller's 
Will,  75  Wis.  431,  436,  44  N.  W.  304], 

49.  Imperial  Diet,  [quoted  in  Fuller's 
Will,  75  Wis.  431,  438,  44  N.  W.  304]. 

00.  Cyclopedic  Diet,  [quoted  in  Fuller's 
Will,  75  Wis.  431,  436,  44  N.  W.  304]. 

51.  Black  L.  Diet,  [citing  Rex  v.  Beaney, 
R.  A  R.  30fl]. 

"'Colt'  ia  as  well  understood  as  gelding, 
mare,  stud,  steer,  heifer,  cow,  or  bull."  Pul- 
len  V.  SUle,  II  Tex.  App.  89,  91  [citing  Short 
V.  SUte,  36  Tex.  644;   Robertson  v.  SUte,  1 


:.  App.  ; 


IJ. 


62.  Black  L.  Diet. ;  Burrill  L.  Diet. 

Tne  dtixens  of  the  Cinque  porta  being  an- 
ciently called  "barons";  the  term  "  eom- 
barone*  "  is  used  in  this  sense  in  a  grant  of 
Henry  III,  to  the  barons  of  the  port  of  Fevro- 

53.  Century  Diet. 

54.  Burrill  L.  Diet. 

66.  Gates  v.  Hooper.  00  Tex.  663,  66S,  SO 
S.  W.  1070;  Texas,  etc..  Coal  Co.  tJ.  Lawson, 
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confederacy;"  an  aoTeement  between  two  or  morejterBone:"  a  union  of  men 
for  tlie  purpose  of  violating  tha  law,  a  anion  of  different  elements ;  ■  in  penal 
and  criminal  laws  (as  in  statute  providing  that  one  common  carrier  inaj  not 
combine  with  another  for  any  purpose),  a  eoalition,  anion,  mntnal  agreement,  or 
other  blending,  for  whatever  purpose  ;  as,  for  creating  a  monopoly. .  (Combina- 
tion :  Patent  For,  see  Patents.  Pools,  see  Gaming.  Unlawfnl,  Illegal,  or 
Against  Pnblic  Policy,  see  Boycott;  Conspibact  ;  Coktraots;  IsjuNonosB; 
Labor  Unions  ;  Monopolirs.) 

COHBINE,  To  join  together ;  to  coalesce ;  to  unite ;  to  be  nnited ;  to  be  joined 
in  friendship  or  design,"" 

COMBUSTIO.  In  old  English  law,  the  punishment  of  burning,  infiicted  npon 
apostates  and  others.'' 

COMBOSTIO  DOKORUH.     House-burning;  ar6on.*> 

COMBOSTIO  PECDNLG.  The  ancient  way  of  trying  mixed  or  corrupt  money, 
by  melting  it  down  upon  payments  into  the  exchequer. 

Come.     To  present  oneself ;  to  appear  iu  court,** 

COHEH.     Common,  tiie  common  law.*" 

Comes.  As  a  noun,  a  follower  or  attendant ;  a  count  or  earl."  As  s  verb, 
used  in  pleading  to  indicate  the  defendant's  presence  in  court."     (See  Comk.) 

Comes  and  defends.  This  phrase,  anciently  used  in  the  language  of  plesd- 
ing,  and  still  surviving  in  some  jurisdictions,  occurs  at  the  commencement  of  a 
defendant's  plea  or  demurrer ;  and  of  its  two  verbs  the  former  signiiies  that  lie 
appears  in  court,  the  latter  that  he  defends  the  action."  (^e,  generally, 
Fleadinq.) 

Coke  to.  The  words  in  their  common  acceptation  may  with  perfect  pi-o- 
priety  be  referred  to  real  or  personal  estate  derived  through  any  channel,  by  tlie 
voluntary  act  of  the  donor,  either  by  will  or  other  gratuitous  benevolence  taking 
immediate  effect,  or  by  the  operation  of  law," 

Come  to  land.  In  old  English  law,  to  acquire  land ;  to  obtain  possession 
under  a  title.™ 

Comfit.  A  diied  sweetmeat ;  any  kind  of  fruit  or  root  preserved  with  sugar 
and  dried.^ 

Comfort.     Whatever  is  necessary  to  give  security  from  want,  and  furnish 

8Q  Tex.   3B4,   401,   32   S.   W.  871,  34   S.   W,  62.  4  Bl.  Comm.  272. 

fil9.  63.  Jacob  L.  Diet. 

56.  Worcester  Diet,   [guoled  in  Watson  c.    .      64.  Black  L.  Diet, 

Earteu,  etc.,  Nav.  Co.,  62  How.  Pr.  (N,  Y.)  In  modBin  practice,  though  such  presence 

348,  353].  nay  be  construetive  only,  the   word   is  still 

57.  /n  re  Grice,  70  Fed,  027,  842.  used  to  indicate  participation  in  the  proeeed- 

58.  Bouvier  L,  Diet,  \_qiioi^  in  Watson  r.  ings.  Thus,  a  pleading  maj  b^in.  "  Nov 
Harlem,  etc.,  Nav.  Co.,  52  How.  Pr.  (N.  Y.)  conies  the  de/endant,"  etc.  Black  L.  Dirt, 
34ij,  363].  A  defendant  tn  pleading  iB  said  to  "  come  and 

Combtnationa  to  do  unUvjul  acta  are  pun-  delend."     Where  a  party  fails  to  appear,  the 

ishable  before  the  unlawful  act  is  executed;  language   of   the   record   is,   that   he   "come* 

this  is  to  prevent  the  consequences  of  com-  not,  but  makes  default."    Burrill  L.  Diet 

binations   and   conapiracies.     Jacob   L,   Diet.  65.  Burrill  L.  Diet. 

[quoted  in  Watson  f.  Hariem,  etc.,  Nav.  Co.,  66.  Black  L.  Diet, 

52  How.  Pr.   (N.  Y.)   348,  353],  67.  Black  I^  Diet. 

59.  Anderson  L.  Diet.  68.  Burrill  L,  Diet, 

60.  Worcester  Diet.  {qvoteA  in  Wateon  o.  69.  Shippen  f.  Izard,  1  Serg.  A  R.  <Pa.) 
Harlem,  etc.,  Nav.  Co.,  62  How.  Pr.   (N.  Y.)  220,  226. 

34H,  353].  70.  This;  together  with  the  still  used  term 

The   term  is  Bynonymous  with  or  belong-  "  in,"   appears   to   be   derived   from    the   old 

ing  to  the  same  class  as  "unite,  incorporate,  practice  of  giving  livery  of  seisin,   in  which 

amalgamate,  imbody,  absorb,  reimbody,  blend,  tlie   feoffee   actually   went   in   person   to  the 

merge,     fuse,     melt     into     one,     consolidate,  land,  and  entered  upon  It,     "  If  he  come  to 

coalesce,  centralize,  to  impregnate,  to  put  to-  land,  ...  by  a  later  title,  yet  the  Ian*  will 

gether,  to  lump  together,"    Roget  Thesaurus  adjudge    him   in  ,  ,  ,  by   force   of   the  elder 

Xquoied  in  Watson  x.  Harlem,  etc,,  Nav,  Co.,  title."    Burrill  L,  Diet. 

52  How.  Pr.   (N,  Y.)  348,  353].  71,  Levy  ii.   Robertson,   38  Fed,   714,  716, 

61.  Burrill  L.  Dkt.  where  it  is   also  said: 
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reaaonable  physical,  mental,  and  epiritnal  enjoyment;'*  enpport."  Tlio  term 
implies  some  deeree  of  poeitive  animation  of  tne  Bpirits  or  some  pleasurable  een- 
BfttionB  derived  frova  hope  and  Agreeable  prospecte." 

COmiiO  TO  KARKET.  As  applied  to  produce,  the  term  means,  on  its  way  to 
tlie  market  place,  with  intent  to  b^  tliere  offered  for  sale,  in  ntarket  hours." 

COMITAS.     Comity,  q.  v. ;  conrteey  ;  civility.'" 

COKITATU  GOMHISSO.  A  writ  or  coinmiasion  whereby  a  sherifE  is  authorized 
to  take  npon  him  the  charge  of  the  county." 

COKITATD  ET  CASTRO  COHHISSO.  A  writ  by  wliich  the  charge  of  a  county, 
together  with  the  keeping  of  a  castle,  is  committed  to  the  sheriff.™ 

COMITATUS.     A   county   or   shire ;    the   body   of  a  county.™     (See   PossB 

COMITATUS.) 

COHITT.  Keciprocity ;  "*  conrtesy,  complaisance,  respect,  a  willingness  to 
fiinuit  a  privilege,  not  as  a  matter  of  right,  but  out  of  deference  and  good  will." 
(Comity  :  Between  Courts,  see  Abatement  and  Rbvival  ;  Courts.  Of  Nations, 
see  ExTRADmoN ;  Intkknational  Law,     See  aIso  Conflict  of  Laws.) 

Comma.  In  punctuation,  a  point  (,)  need  to  indicate  the  smallest  interruptions 
in  continuity  of  thought  or  graminatical  construction,  the  marking  of  which 
contributes  to  clearness.* 

Command.     An  order,  imperative  direction,  or  behest." 

COHHAMDEMEHT.  In  French  law,  a  writ  served  by  the  huiagier  pursuant  to 
a  judgment  or  to  an  executory  notarial  deed." 

COHMEHCE.  To  cause  to  begin  to  be,  perform  the  first  act  of,  enter  upon, 
begin;"  to  originate,  to  do  the  first  act  in  any  tiling,  to  take  the  firet  step."    (Se^ 

CoHHBNCBlfKNT.) 


frnit  preserved  with  su^r,  but  not  necM- 
■nrily  dried.  What  would  be  a  eveetmeat 
bMumeo  m,  comflt  if  it  Is  not  only  preaerved 
with  su^r,  but  is  also  dried." 

72.  Anderaon  L.  Diet. 

73.  WebaUr  Diet.  [quoUd  in  Pedcham  e. 
Ijtgo,  67  Conn.  653,  656,  19  Atl.  392,  14  Am. 
St.  Bep.  130,  7  L.  R.  A.  419]. 

"  Comfort  And  support "  ■■  uaed  In  a  atat- 
flte  may  aotnetimes  be  eonsidered  tu  Bjnonj- 
mona  with  "  maintenanee."  Eakridge  c.  Dit-- 
man,  51  Ala.  246,  255.- 

"  Comfortable  maintetumco  "  ia  oonsldered 
in  White  V.  White,  18  N.  J.  L.  202,  213,  31 
Am.  Dec.  232. 

"The  word*  'to  be  for  hei  comfort  and 
npport,'  at  most,  express  the  motive  and 
putpoBe  of  the  gift,  but  eannot  be  held  to 
nuke  the  gift  conditional.  They  have  little, 
it  any,  more  significance  than  the  words  '  to 
be  for  her  benefit  and  enjoyment.' "  May- 
aard  c.  Cleaves,  149  Haaa.  307,  309,  21  N.  E. 
STC 

74.  Webflter  Diet,  [quoted  in  Forman  ». 
Vfhitney,  2  Abb.  Dec.  (N.  Y.)  163,  186,  2 
Kej-ea  (N.  Y.)    166]. 

XentaJ  comfort  see  Forman  v.  Whitney,  2 
Abb.  Dec.   (N.  Y.)  183,  166,  2  Keyes  (N.  Y.) 

Physical  comfort  see  Stocker  c.  Foster, 
178  Uan.  591,  690,  60  N.  E.  407. 

75.  Botelor  t.  WaahingtoD,  2  Crueh  C.  C. 
(U.  S.)  676,  3  Fed.  Gas.  No.  1.68S. 

76.  Black  U  Diet. 

77.  Jacob  L.  Diet. 

78.  Jacob  L.  Diet. 
78.  Black  L.  Diet. 

8a  f n  re  MeCoskey,   1   N.  Y.   Suppl.  782, 


783,  17  N.  Y.  St.  829,  6  Dem.  Surr.  (N.  Y,) 
436. 

81.  B1a(^  L.  Diet. 

82.  Century  Diet. 

The  comma  and  Mtnicolon  are  both  uMd 
for  the  tame  puipoM,  namely,  to  divide  sen- 
tences and  parts  of  seDtenoes,  the  only  difTer- 
eace  being  that  the  semicolon  makes  the  di- 
vision B  little  more  pronounced  than  the 
comma;  but  at  the  List  it  ia  the  sense  of  the 
words,  taken  together,  that  dictates  where 
tlic  punctuation  marks  are  to  be  placed,  and 
what  they  shall  be.  Holmes  c.  Pbenix  Ins. 
Co.,  98  Fed.  240,  242,  39  C.  C.  A.  46,  47 
L.  R.  A.  308. 

83.  Black  L.  Diet. 

"  The  meaning  of  tlu  word  '  conunand,'  as 
applied  to  the  case  of  principal  and  acces- 
sary, ia  where  a  person  having  control  over 
another,  as  a  master  over  his  servant,  orders 
a  thing  to  be  done."  State  e.  Uann,  2  N.  C, 
4,  7. 

Constniing  a  holagrapliic  will,  it  waa  said 
in  Barney  t.  Hayes,  11  Mont.  571,  678,  29 
Pac,  282,  28  Am.  St.  Rep.  496,  "  That  waa 
his  'will'  using  that  word  in  its  original 
sense  of  '  intent,'  '  desire  '  or  '  command.'  " 

84.  Its  objea  ia  to  give  notice  to  the 
debtor  that  if  he  does  not  pay  the  sum  to 
which  he  has  been  condemned  by  the  judg- 
ment,  or  which  he  enga^  to  pay  by  the 
notarial  deed,  hia  property  will  be  seized  and 
sold.     Black  L.  Diet 

85.  Century  Diet,  [quoted  in  State  v.  Hart- 
ford F.  Ins.  Co.,  99  Ala.  221,  224,  13  So.  382]. 

86.  Webster  Diet,  [quoted  in  State  tj. 
Hartford  F.  Ins.  Co.,  99  Ala.  221,  224,  13  So. 
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COHMEKCEHEKT.  The  act  or  ftict  of  commenciDf; ;  be^ning ;  rise ;  origin ; 
first  existence ;  inception."  (Commencemeut :  Of  Action,  see  Abatrkknt  and 
Hevtval  ;  AonoNB ;  LnnrATioNs  of  AortoKs ;  Pbooebs.  Of  Bailding,  see 
Mbohanios*  Liens.  Of  Indictment,  see  Ikdkttiiehtb  and  Intobhatiokb.  Of 
Pleading,  see  Flsadinq.  Of  Risk,  see  Aooidsht  Insdsaitob  ;  Fisi  Ihsusakcb  ; 
Lira  iMstiBANOB ;  Kabisb  Xhbubanox.) 

87.  Oentuiy  Diet 
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L  DBFIHITION.  4ia 
n.  HISTORY.  418 

nL  What  Constitdtes  cokmebce,  us 

A.  In  GenarcU,  418 

B.  With  Foreign  Nations,  415 

C.  AmoM  th«  Several  States,  41S 

1,  jj^nition,  418 
■   2.  Between  Whom,  415 

3.  With  the  District  of  Oolwniia,  415 

4.  Business  Involving  Commerce,  41S 

5.  Sales,  416 

6.  Tran^ortation,  417 

a.  ^  General,  417 

b.  TTA^fl  ^oiA  Tarmin*  Are  in  One  State,  41T 

D.  With  the  Indian  TrUes,  418 

E.  Insurance,  418 

F.  labor  Contracts,  418 

IV.  POWER  TO  REGULATE  COmEBCE,  419 
A.  Power  of  Congress,  419 

1.  In  General,  41S  . 

a.  Suifeets  of  National  law,  419 

b.  SuMects  of  International  Zaw,  419 
8.  Form  ojFkBercise  of  Power,  419 

8.  Purpo»i  of  F^eerdae  of  Power,  419 

4.  Eeetusiveneas  of  Powe^  and  Effeet  of  Non-Action    hy  Con- 
gress, 420 
6.  Effect  of  Congressional  Action  on  State  Zaw,  421 

6.  ^ect  of  an  Interstate  Compact,  421 

7,  Ijdegation  of  Powers,  421 
fi.  Powers  of  the  States,  4S3 

1.  Over  Interstate  Commerce,  423 
3.  Over  Internal  Gommeroe,  482 
3.  Discriminations  in  General,  428 
T.  PROTSCTIOH   OF   COIHERCE.  424 

A.  In  General,  424 

B.  Commerce  by  Water,  424 

C.  Commerce  With  the  Indian  Tribes,  43S 

D.  Removal  of  Obsiructiotis  to  Commercial  Ways,  435 
TL  GENERAL  LAW  AFFECTING  COKHERCE,  420 

A.  Common  Law,  426 

B.  SUUutes,  428 

1.  In  General,  428 

2.  Affecting  Carriers^  lAdbUity,  *B7 

3.  J^ecting  Qmwnercial  Con^^uAs,  ^8 

4.  Sunday  Laws,  4Se 

•AotboraCa  ■•TdMIm  od  tbs  Ia*  of  WMen"i  Mac  Milbarar  "Notia  od  Uw  Rsrlnd  StatatM  ol  Um 
VoKad  StmlM":  sad  aUtor  of  th«  Sixth  Amerlan  •dlUoo  ot  DuMI'i  "FlHdliw  ud  Practice  of  Om  Utah 
QHBtofGh>ac«rr.''Df  tbe  fnorteeatli  edWon  or  Keat'i  OommeDtuta*,  of  tbc  mill  adltloB  oT  Perrr'i  "Tnatlw 
«■  th»I^w  otHMti  >Dd  TniW»M,"  Mid  ot  tb«  tliird  •dltiooot  Wood'i  "TnatlH  oa  the  Llmlutioitt  of  AetloM 
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VII.  INSTBUIIENTS  OP  COIOIEBCE,  428 

A.  What  Are,  428 

B.  Power  to  Jiegulate,  420 

VIII.  INCORPORATION  OF  GOODS  WITH  STATE  PROPERTY,  439 

A,  Original  Packcigeg,  429 

1.  What  la  an  "  Original  Package"  420 
3.  Slate  Power  Over,  429 

B.  When.  Goods  Become  Incorporated  With  Staie  Property,  4S1 
IX.  LBQISLATIVE  REGULATIONS  OF  COMMERCE,  483 

A.  Sub^eota  of  Commerce,  482 
1.  In  General,  482 

a.  Unqueetwned  Subjecta  of  Commerce,  482 
a.  Property,  482 
(i)  CatUe,  482 

(a)  iTnportati&n  and  Tranaportaium,  483 
^b)  LiahUity  of  Owners  For  Piaease,  483 

(c)  Slauahienaig  and  Packing,  482 

(d)  Stock-  Tarda,  483 
(n)  Fiah  and  Gams,  488 

(in)  Food,  484 

fA)  In  Genial,  4M 

(a)  Oleomargarine,  484 
(nrj  Natural  Gaa,  485 


(t)  Newspapers,  485 


Peraone,  485 
(i)  Immigranta,  486 
(ii)  <S/-aws,  488 
8.  Svh^ecta  Injurious  to  the  PvhUc,  488 

a.  /n.  General,  486 

b.  GamHing  and  Lotteriea,  48S 
'e.  Intoxicating  Liquors,  487 

(il  Federal  Authority  Over,  487 
(u)  -i^ot)  i*o«w  Owr,  487 
'  )  In  Genial,  487 
J  WTiat  I»  Within  Slate  P&w^,  m 
)  What  la  Not  Within  StaU  P&wtr,  489 

(d)  Diacriminations,  489 

(e)  The  Wilson  Act,  440 
d.  Tobacco,  441 

B.  Methoda  of  Commerce,  441 

1.  Sales  hy  Agenta  or  Peddlers,  441 

a.  State  Control  Over,  441 

b.  Piacrhninai/ions,  448 

2.  Brokers  and  Factors,  444 

3.  Corporationa,  444 

a.  Federal  Authority  Over,  444 

b.  State  Authority  Over,  444 

(i)  Po^nestic  Corporations,  444 
(ii)  Foreign  Corporationa,  44S 

C.  Com/merce  hy  Land,  446 

1.  Express  Companiea — State  Power  Over,  448 

2.  Pailroads,  446 

a.  In  General,  446 

(i)  Powera  of  Congress,  448 
(u)  Powera  of  the  States,  446 
(a)  7n  General,  44« 
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(b)  Separate  Accommodations  For   Colored  Pae- 

senffera,  448 
(o)  Powers  of  a  Combination  of  States,  449 
(d)  ConsdU^ati<m,  440 
b.  Rates,  Wi 
8.  Roadway  Tolls,  4eo 

4.  Telegraphs  and  Telephones,  450 

5.  Warehotues  and  Grain  Elevators,  453 
D.  Comineroe  h/  Water,  458 

1.  Navigai)le  Waters,  458 

a.  In  General,  458 

b.  Improvements  in  and  Tolls  For  Use  ij/',  464 
C.  PMution,  of,  455 

d.  Bridges,  456 

(i)  In  General,  455 

(a)  Powers  of  Congress,  450 

(b)  Powers  of  the  States,  458 
(ii^  Interstate  Brviges,  458 

e.  Otker  Obstructions,  458 

3.  Na/vigation,  459 

a.  In  General,  469 

b.  /*iio(  Laws,  459 

(i)  Nature  of,  459 
(ii)  J'ower  to  .ffnaclij  4«0 
(hi)  Proper  Provisions  of,  461 
(it)  TTffltera  Boimding  on  Two  States,  4«1 
0.  otote  Port  RegvZations,  462 
(i)  /n  General,  468 

(ii)  _fe««  Jf  tw(  Be  Strictly  Compensatory,  408 
8.  Ferries,  468 

4.  Preference  of  Ports,  464 
6.  Rafting,  465 

6.  Vessels  and  Steamship  Companies,  465 

a.  Regulations  of  in  Oeneral,  465   ■ 

b.  license  -  Taxes  on,  466 

c  Registration  of  Vessels,  466 

d.  Maritime  lAens,  487 

e.  Steamship  Tickets,  467 

E.  Health  Laws,  467 

1,  Inspection  Laws,  487 

a.  Definition  and  Scope,  467 

b.  Authority  to  Enact,  487 
c  Discriminations,  468 

d.  J^«e,  469 
3.  §«orw»i(MM  Laws,  469 

F.  rr<Kfo  -  JfoJ-is,  470 

G.  Comm,erce  With  the  Indian  Tribes,  470 

X-   TAXATIOH  OF  COHKEBCE,  470 

A.  In  General  —  Power  to  Taa,  470 

B.  Taasatum  of  Property  the  Subject  of  Commerce^  471 

1.  In  General,  471 

a.  Situs  in  State,  471 

b.  Discriminations,  472 

o.  Within  the  Indian  Reservations,  478 
a.  Duties  on  Imports  and  Exports,  472 
a.  D^nition  and  Scope,  473 
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b.  Wha  May  Levy,  473 

(i)  NtUionat Power,  473 
(n)  State  Power,    47S 
C.  On  What  Propo'ty,  in 

(i)  Imparts,  478  i 

(ii)  Exporta,  478  ! 

d.  Form  of  Duties,  478  I 

(i)  "WhU  Are  Impoeta  on  ImpoHs  or  Eeporta,  47S 
(ii)  WJiat  Are  Not  Imposts  on  Imports  or  Eaaportt,  *U 
(hi)  Inspection  Pees,  47S  i 

(iv)  WAar/affe  Fees.  475 
8.  Stamp  Duties  on  BiUs  cf  Bixshamge  and  Bills  of  Lading,  fli 
4.  TotviuMe  Tax,  47S 

a.  Jjefiidtion,  476 

b.  Power  to  Levy,  476 

C.  Taxation  of  Persons — Passengers,  l^n 

D.  TasB<aton  of  Corporations,  477  ' 

1.  In  Generc^  477  , 

a.  State  Franchise  Tax,  477 

{i)  Domestic  Corporations,  ATt  i 

(n)  Foreign  Corporations,  477 

b.  Property  Tax,  4n%  I 

3.  Bridges  and  Bridge  Compwnies,  47»  I 
8.  Express  Companies,  47S  I 

4.  Ferries,  479  I 

5.  Insurance  Companies,  480 

6.  Pipe  Line  Companies,  480  I 

7.  Bailroads,  480  i 

8.  Telegraph  and  Telephone  Companies,  48i  I 
B.  Vessels  and  Steamship  Companies,  488  i 

E.  Taxation  of  Business  —  Occupation  Tax  —  Sales  of  Goods,  488  { 

F.  Taxation  of  Creditor's  Interest,  4BB 
G-.  Inheritance  Tax,  48S 

XI.  INTEBSTATE   COVKEBCE  COKKISSION,  48S 

A.  In  Gerteral,  486 

B.  Authority  and  Furuitione,  488 

1.  In  General,  486 

2.  Carriers  Subject  to  the  Commission,  487 
0.  The  C'rmplaint,  487 

1.  Who  May  Complain,  487 

2.  Proper  Contents  of  Complaint,  487 

D.  2%e  Searing  Before  the  Commission^  487 

1.  Burden  of  Proof  4Sn 

2.  Considerations  Proper  For  the  Com/mittion,  487 
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For  Matters  Kelating  to  —  (fontimied) 

Toll-Roads,  see  Toll-Iu)ai». 

Warehouses  and  Warehousemen,  see  Wasbhoubehxit. 

Weiglits,  see  Weights  and  MaASDBSs. 

Wharves,  see  Whabvbs. 

I.  DEFINITION. 
Commerce  may  be  shortly  defined  as  that  intercoarse  and  traffic  which  has  to 
do  with  the  exciiange  of  commodities.^  "Commerce"  is  a  term  of  the  largest 
itiiport.  It  comprehends  iiiterconrse  for  the  purposes  of  trade  in  any  and  aifits 
forms,  inclading  transportation,  purchase,  sale,  and  exchange  of  commodities 
between  the  citizens  of  one  country  and  the  citizens  or  stibjectA  of  otlier  uonntries, 
and  between  the  citizens  of  different  states.* 


1.  Abbott  L.  Diet.';  Aaderaou  L.  Diet.; 
Black  L.  Diet.;  Bouvier  L.  Diet. 

In  a  gtrict  sense  commerce  is  traffic  in  mer- 
ehtuidise.  Burrill  L.  Diet.  And  eompare 
Fadelford  v.  Savannah,  14  Ga.  438. 

Otbei  definitians  are:  "An  interchange  or 
mutual  change  of  goods,  wares,  produetio&s 
or  property  of  any  kind,  between  nations  or 
individuals,  either  by  barUr  or  by  purchase 
and  sale ;  trade ;  traffic."  Webster  Diet, 
[quoted  in  Fuller  v.  Chicago,  eti!.,  B.  Co.,  31 
Iowa  187,  EOT]. 

"  Interchange  of  goods,  merchandise  or 
property  of  any  kind;  trade;  trafflc;  used 
more  especially  of  trade  on  a  large  scale, 
carried  on  by  transportation  of  merchandise 
between  different  countries,  or  between  dif- 
ferent parts  of  the  same  country,  distinguished 
as  foreign  commerce  and  internal  commerce." 
Century  Diet.  Igucted  in  State  c.  Indiana,  etc., 
R.  Co.,  133  Ind.  69,  S3, 32  N.  G.  817,  18  L.  R.  A. 
602]. 

"  The  exchange  or  buying  and  selling  of 
commodities;  especially  the  exchange  of  mer- 
chandise oa  a  large  scale  between  'different 
places  or  cranmunities ;  extended  trade  or 
traffic."  Webster  Diet,  iquoted  in  State  c. 
Indiana,  etc.,  R.  Co.,  133  Ind.  69,  83,  32  N.  E. 
BIT,  18  L.  R.  A.  502;  McOuira  r.  SUte,  42 
Ohio  St  530,  634]. 

"  The  interchange  or  mutual  change  of 
goods,  productions,  or  property  of  any  kind, 
between  nations  or  individuals.".  Council 
BluHs  V.  Kansas  City,  etc.,  R.  Co.,  45  Iowa 
338,  349,  24  Am.  Rep.  773. 

"  Traffic,  trade  or  merchandise  in  buying 
and  selling  of  goods."     Jacob  L.  Diet. 

2.  Welton  o.  Missouri,  Bl  U.  8.  2TS,  23 
L.  ed.  347  [quoted  in  (^mpbell  v.  Chicago, 
etc.,  R.  Co.,  Sa  Iowa  687,  53  N.  W.  3S1,  IT 
L.  R.  A.  443;  McNaughton  v.  McGirl,  20 
Mont.  124,  49  Pnc.  651,  63  Am.  St.  Rep.  610, 
38  L.  R.  A.  367;  Preston  r.  Finley,  72  Fed. 
8S0]  ;  Passenger  Cases,  7  How.  (U.  S,)  283, 
12  L.  ed.  702,  "  Commerce,  in  its  simplest 
signification,  means  an  exchange  of  goods; 
but-  in  the  advancement  of  society,  labor, 
transportation,  intelligence,  care,  and  various 
mediums  of  exchange,  become  commodities, 
and  enter  into  commerce;  the  subject,  the 
vehicle,  the  agent,   and  their  various  opera- 


1,  229,  6  L.  ed.  23  [qwted  in  Mitchell  v.  6t«d- 
man,  8  Cal.  363,  372;  Delaware,  etc.,  Canal 
Co,  0.  Lawrence,  B  Hun    (N.   Y.)    103,  170]. 

■■  Cammeree,  undoubtedly,  ia  traffic,  but  it 
is  iomethlng;  more;  it  is  intercoune.  It  de- 
scribes the  oommucial  intercourse  betveen 
nations,  and  parU  of  nations,  in  all  its 
branches,  and  Is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse."  Per 
Marshall,  C.  J.,  in  Gibbons  t).  Ogden,  9  Wheat 
(U.  8.)  1,  189,  6  L.  ed.  23  [gaoted  in  Wil- 
liams V.  Feore,  110  Ga.  594,  SB6,  35  S.  G.  S99, 
60  L.  R.  A.  666;  Pollock  t>.  Cleveland  Ship 
Bldg.  Co.,  6«  Ohio  St.  656,  6SS,  47  N.  E.  S82; 
Wilkerson  »,  Rahrer,  140  U.  8.  545,  11  B.  Ct 
866,  36  L.  ed.  672;  U.  S.  c.  HoUiday,  3  Wall 
(U.  S.)  407,  18  L.  ed.  182;  U.  8.  r.  Bur- 
lington, etc..  Ferry  Co.,  21  Fed.  331].  Com- 
riierce  includes  "  trade,  traffic,  httereonrse." 
Brown  V.  Maryland,  12  Wheat.  (U.  S.)  41B, 
6  L.  ed.  673  [quoted  in  Williams  it.  Fean, 
110  Qa.  684,  639,  S6  S.  E.  099,  60  L.  R.  A 
686], 

For  a  fuller  treatment  of  what  conititatci 
commerce  see  infra.  III. 

Commeiee  In  the  civU  law  see  Adams  Glou. 

A  distinction  between  trade  and  commeici 
is  made  in  People  P.  Fisher,  14  Wend.  (N.  Y.) 
9,  15,  28  Am.  Dec  501  [quoting  Jacobs  L 
Diet.],  where  it  is  said  that  "commerce  re- 
lates to  dealings  with  foreign  nations;  trade, 
on  the  contrary,  means  mutual  traffic  among 
ourselves,  or  the  buying,  selling  or  exchange 
of  articles  between  members  of  the  same  com- 
munitv."  And  see  Hooker  e.  Vandewater,  4 
Den.  (N.  Y.)  34B,  353,  47  Am.  Dec  258;  Bur- 
rill L.  Diet;  Rapalje  ft  L.  L.  Diet.;  Wharton 
L.  Diet.  Contra,  Opinion  of  Daniel,  J.,  in 
Passenger  Cases,  7  How.  (U.  S.}  283,  601,  l£ 
L.  ed.  702.  And  see  U.  S.  c. Patterson,  55 
Fed.  605,  639,  whei«' it  is  said:  "The  court 
does  not  feel  at  all  embarrassed  by  the  use 
of  the  words  '  trade  or  commerce.'  The  word 
'  commerce  '  is  undoubtedly,  in  its  usual  sense, 
a  lar)>er  word  than  '  trade,'  in  its  usual  sense. 
Sometimes  '  commerce '  ia  used  to  onbrsce 
less  than  '  trade,'  and  sometimes  '  trade '  is 
used  to  embrace  as  mueh  as  '  commerce.' 
They  are,  in  the  judgment  of  the  court,  in 
this  statute  synonymous."  But  compare 
U.  S.  V.  Debs,  «4  Fed.  724,  749  (where  it  is 
said:  "I  am  unable  to  regard  the  word 
'  commerce,'  !u  this  statute,  as  Bynonymoiu 
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II.   HISTORY. 

Oommerce,  enconr^ed  by  the  aocienta  and  occnpying  the  first  place  in  the 
polity  of  the  HQcieat  civilization,  was  ignored  by  the  rude  early  English  common 
hw  and  disdained  by  feudalisrn.'  But,  as  England  became  more  civilized,  com- 
merce grew  in  legal  importance  nntil,  throngh  the  decieions  of  Lord  Mansfield 
toward  the  close  of  the  eighteenth  century,  the  law  merchant  became  clearly 
recognized  and  defined  as  a  part  of  the  common  law.*  Upon  the  framing  of  tlio 
American  constitntion  the  power  and  manifest  futnre  of  the  new  commercial 
movement  caused  the  insertion  in  that  instrument  of  a  clause  intended  to 
nnshackle  commerce  from  petty  state  interference.' 

III.  What  cohstitotes  cokmerce. 

A.  In  GenePal.  Commerce,  strictly  considered,  consists  in  interconrBe  and 
traffic,*    including    in    tlieso    terms    navigation^   and    the    transportation    and 


Tith  '  trade,'  ae  used  in  the  common-law 
phrase  '  restraint  of  trade.*  In  its  general 
«Mise,  trade  comprehends  everj  apecies  of  ex- 
chuoge  or  dealing,  but  its  chief  use  is  '  to 
denote  the  barter  or  purchase  and  nale  ot 
grocis,  wares,  aod  merchandise,  either  by 
wholeaale  or  retail,'  and  bo  it  is  used  in  the 
phrase  mentioned.  But  '  commerce '  is  a 
broader  term.  It  is  the  word  in  that  clause 
of  the  constitution  b;  which  power  is  con- 
ferred on  coRKresB  '  to  reflate  commerce  with 
foreign  nations,  and  among  the  several  states, 
snd  with  the  Indian  tribes '  ")  ;  In  re  Gcand 
Juiy,  OZ  Fed.  840,  841  [cittni;  Gloucester 
Ferry  Co.  e.  Pennsylvania,  114  U.  S.  100,  5 
S,  Ct.  826,  29  L.  ed.  158;  Mobile  County  o, 
Kimball,  102  U.  S.  691,  26  ft  ed.  838]. 

The  teim  "  active  commerce "  is  used  to 
designate  imports  and  exports  transported  in 
ships  of  the  nation  referred  to.  English  L. 
Diet 

Ttansportation  is  the  means  by  which  com- 
merce is  carried  on;  without  transportation 
there  couM  be  no  commerce  between  nations 
or  among  the  states.  Council  Bluffs  v.  Kan- 
sas City,  eU.,  E,  Co.,  45  Iowa  338,  24  Am, 
Rep.  773. 

3.  The  condition  of  early  English  commeTce 
is  described  in  Pike  Hist.  Crime,  182.  282, 
370. 

4.  See  3 B  Diet.  Nat.  Biography  (edited  by 
Sidney  Lee)   414. 

A  description  of  the  English  commeicial 
conrt  established  in  1805  is  contained  in  3 
Encycl.  Eng.  L.  llB-122. 

5.  The  reasons  for  giving  to  congress  power 
orer  interstate  and  foreign  commerce  will  be 
found  stated  in  Metropolitan  Bank  v.  Van 
Dj-clt,  27  N.  y.  400.  608,  SIO;  Welton  u,  Mis- 
souri, 91  U.  S.  275,  280,  23  L.  ed.  347 ;  Brown 
r.  Maryland.  12  Wheat.  (U.  8.)  419,  445,  446, 
fl  L.  ed.  678,  per  Marshall,  C.  J. ;  Pomcrov 
Const.  L.  1  327;  Story  Const.  \\  259,  1057 
«t«g. 

For  a  itatement  of  the  necesiltieB  of  a 
Hrong,  anifoim  regnlation  of  commerce  and 
an  account  of  the  Annapolis  commercial  eon- 
Tention  see  5  Marshall  life  of  Washington, 
&  S,  p.  66  el  »eq. 


6.  State  t-.  Foreman,  B  Yerg.  (Tenn.)  256; 
Mobile  County  c.  Kimball.  102  U.  S.  691,  26 
L.  ed.  238.  And  see  Passenger  Cases,  7  How. 
(U.  S.)  283,  12  L.  ed.  702;  Gibbons  r.  Ogdeii, 
B  Wheat.  (U.  S.)  1,  6  L.  ed.  23  \qwlei  in 
Western  Union  Tel.  Co.  o.  AtlanU,  etc..  States 
Tel.  Co.,  5  ,\e».  102]. 

**  Commerce  with  foreign  coantries  and 
among  the  States,  strictly  consideied,  con- 
sists in  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transporta- 
tion and  transit  of  persons  and  property,  B.a 
well  as  the  purchase,  sale  and  exchange  of 
commodities."  Field,  J.,  in  Mobile  County  p. 
Kimball,  102  U.  S.  691,  702,  26  L.  ed.  238. 
And  to  the  same  effect  see  Gloucester  Ferry 
Co.  p.  Pennsylvania,  114  U.  S.  108,  f>  8.  Ct. 
826,  29  L,  ed.  153  [guotarf  in  Williams  p. 
Fears,  110  Ga.  584,  35  S.  E.  699,  50  L.  R.  A. 
685]  I  Groves  P.  Slaughter,  15  Pet.  {U.  S.) 
449,  10  L.  ed.  900 ;  Jti  re  Grand  Jury,  02  Fed. 
840,  841.  In  the  sense  used  in  the  constitu- 
tion it  is  the  transportation  and  exchange 
or  trafHc  in  articles  or  commodities  be- 
tween dilTerent  states,  or  between  the  United 
Slates  and  foreign  countries  or  with  the 
Indian  tribes.  McGuire  p.  State,  42  Ohio  St. 
530. 

Commerce  "  incladea  the  fact  of  inteiconiM 
and  of  traffic  and  the  subject  matter  of  in- 
tercourse and  traffic. — The  fact  of  intercourse 
and  traffic,  again,  embraces  all  the  means,  in- 
struments find  places  by  and  in  which  inter- 
course and  traffic  are  carried  on,  and,  fur- 
ther still,  comprehends  the  act  of  carrying 
them  on  at  these  places  and  by  and  with  these 
means.  The  subject  matter  of  intercourse  or 
traffic  may  be  either  things,  goods,  chattels, 
merchandise  or  persons."  McCall  c,  Cali- 
fornia. 136  U.  S.  104,  10  8.  Ct.  881.  34  L.  ed. 
392  \tAting  PomeroT  Const.  L.  370];  Sweatt 
r.  Boston,  etc.,  R.  Co.,  3  ClifT.  (U.  S.)  339, 
23  Fed.  Chb.  No.  13,884,  6  Am.  L.  Rev.  188, 
4  Am.  L.  T.  174,  1  Am.  L.  T.  Bankr.  Rep. 
273,  5  Nat.  Bankr.  Reg.  234  Iqimtedt  in  Pol- 
lock p.  Cleveland  Ship  Bldg.  Co.,  56  Ohio  St. 
es.-).  47  N.  E.  582]. 
7-  Kent  Comm.   I-2I;   and  the  following 
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transit'  of  property*  and  personB,'"  as  well  as  tlie  pnrcliBse,  sale,''  and  barter'* 
of  Gommoditifls  and  agreements  therefor."  The  r^  diBtinction  between  acts 
and  fiubjecCs  of  commerce  and  those  that  are  not  consists  in  the  difference 
between  commerce  or  an  instrumentality  thereof  ou  the  one  side  and  the  mere 
incidents  which  may  attend  the  carrying  on  of  snch  commerce  on  the  other." 
The  running  of  an  agency  for  the  furtherance  of  commereo  is  an  operation  of 
commerce,"^  The  building  of  ships "  or  dealing  in  bills  of  exchange  is  not  an 
operation  of  commerce  but  the  supplying  of  an  instrument  of  commerce." 
An   agreement  to  bestow  labor  upon  articles  and  return  them  is  notatraus- 


Alabama. —  Pilotage  Com'rs  P.  The  Cuba, 
2S  Ala.  IBS. 

Imoa. —  Fuller  P.  Chicago,  etc.,  R.  Co.,  31 
Iowa  187. 

Maine. —  Moor  «.  Veacie,  31  Me.  360,  32 
Me.  343,  62  Am.  Dec  «5&. 

"Sew  York. —  Delanare,  etc..  Canal  Co.  c. 
Lanience,  2  Hun  (N.  Y.)  103  [quoting  Gib- 
bons t>.  Ogden,  e  Wheat.  (U.  5.)  1,  fl  L.  ed. 
23);  People  v.  Brooks,  4  Den.  (N.  Y.)  4S9 
iguoted  in  Parker  MilU  v.  Jacot,  S  Bosw. 
(N.  Y.)   161]. 

United  Btatea.—  U.  S.  P.  Holliday,  3  Wall. 
(U.  S.)  407,  18  L.  ed.  182;  PaBsenger  CaaeB, 
7  How.  (U.  S.)  282,  401,  430,  482,  12  L.  ed. 
702;  GibboQB  V.  Ogden,  »  Wheat.  (U.  S.) 
1,  80,  0  L.  ed.  23 ;  In  re  Grand  Jurj,  62  Fed. 
840,  841;  The  Lewellen,  4  Biea.  (U.  S.)  166, 
15  Fed.  Caa.  No.  8,307 ;  The  Wilson  e.  U.  8., 

I  Brook.  (U.  S.)  423,  30  Fed.  Cas.  No.  17.846; 
King  V.  American  Transp.  Co.,  1  Flipp.  (U.  S.) 
1,  14  Fed.  Cas.  No.  7,787,  1  West.  L.  Month. 
ISO;  The  Chusan,  2  Story  (U.  S.)  455,  5  Fed. 
Caa.  No.  2,717.  "It  [commerce]  embraces 
navigation,  and  extends  to  all  the  inatrumente 
used  in  navigating  inland  waters  and  the 
ocean."  Pacific  Coast  Steam-Ship  Co,  v.  Board 
of  H.  Com'rs,  B  Sawy.  (U.  S.)  263,  18  Fed. 
10,  11  [quoted  in  Pollock  P.  Cleveland  Ship 
Bldg.  Co.,  58  Ohio  St.  655,  660,  47  N.  E.  582], 
See  10  Cent.  Dig.  tit.  "CommerM,"  %  10  et 
aeq.\  and  also  Federalist  No.  11,  to  the  elfect 
that  commerce  includes  intercourse  by  means 
of  shipping. 

8.  See  also  infra,  111,  C,  6. 

&.  State  V.  Chicago,  etc.,  R.  Co.,  40  Minn. 
267,  41  N.  W.  1047,  12  Am.  St.  Rep.  730,  3 
L.  R.  A.  238;  Chicago,  etc.,  R.  Co.  v.  Fuller, 
17  Wall.  (U.  S.)  660,  21  L.  ed.- 710  [qwjied 
in  Williams  v.  Fears,  110  Ga.  584,  35  S.  K 
e09.  50  L.  R.  A.  685]  ;  In  r«  Greene,  52  Fed. 
104.  113  (where  it  was  said  that  commerce 
"  consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  transporta- 
tion of  persons  and  property,  as  well  as  the 
purchase,  sate,  and  exchange  of  commodi- 
ties"). And  see  In  re  Grand  Jury,  62  Fed. 
840 ;  U.  S.  1).  Craig,  28  Fed.  795. 

10.  People  P.  Raymond,  34  Cal.  492;  Ling 
Sing  V.  Washburn,  20  Cal.  534;  North  River 
Steamboat  Co.  v.  Livingston,  3  Cow,  [N.  Y.) 
713:  Passenger  Casen.  7  How.  (U.  S.)  283, 
12  L.  ed.  702  {overruling  New  York  r.  Miln, 

II  Pet.  (U.  S.)  102,  9  L.  ed.  648].  And  see 
In  re  Grand  Jury,  62  Fed.  840;  and  cases 
cited  supra,  note  9. 

Passenger  ateamero. —  The  word  commerce 
in  the  U.  S.  Const,  art.  1,  i  8,  extends  to 


vessels  propelled  by  steam  or  fire  and  ex- 
clusively employed  in  transporting  paasengers. 
Gibbons  b.  C^den,  0  Wheat.  (U.  S.)  1,  6  L.  ed. 
23. 

11.  Mobile  County  c.  Kimball,  102  U.  S. 
691,  20  L.  ed.  238.  And  see  In  re  Grud 
Jury,  82  Fed.  840;  and  in/Vo,  III,  C,  6, 

The  puchAse  and  Mle  of  shjuei  by  ttock- 
brokers  on  the  inatructitJns  of  clients  wha 
are  not  themselves  dealers  are  "commercial 
matters  "  within  the  meaning  of  the  Quebec 
civil  code.  Forget  c.  Baxter,  [1900]  A.  C. 
467,  68  L.  J.  P.  C.  101,  82  L.  T.  Rep.  N.  S. 
610. 

12.  In  re  Nickodemus,  18  Fed.  Cas.  No. 
10,254,  2  Am.  L.  T.  168,  1  Am.  L.  T.  Baakr. 
Rep.  140,  2  Chic.  L^.  N.  49,  3  Nat  Bankr. 
Reg.  230,  16  Pittsb.  Leg.  J.  233.  And  ue, 
to  like  effect.  In  re  Grand  Jury,  62  Fed. 
840. 

13.  Crow  V.  Stote,  14  Mo.  237,  where  it  ii 
said  that  commerce  in  a  narrow  sense  signi- 
fies any  reciprocal  agreement  between  tiro 
persons  hy  which  one  delivers  to  the  other  a 
tiling  which  the  latter  accepts  and  for  wbich 
he  pays  a  consideration.  And  see  Black 
L.  Diet,  to  the  effect  that  commerce  inclndes 
the  various  agreements  which  have  for  their 
object  facilitating  the  exchange  of  the 
products  of  the  earth  or  the  industry  of  nun, 
with  an  intent  to  realize  a  profit. 

14.  White,  J.,  in  Hooper  c.  California,  155 
U.  S.  648,  15  S,  Ct.  207,  39  L.  ed.  297  (ap- 
proved in  Williams  v.  Fears,  179  U.  S.  270, 
278,  21  S.  Ct.  128,  45  L.  ed.  186,  where  th« 
court  approves  also  the  following  langus^ 
hy  White,  J.,  in  the  same  case:  "  If  the 
power  to  regulate  interstate  commerce  applied 
to  all  the  incidents  to  which  said  commerce 
might  give  rise  and  to  all  contracts  whidl 
might  be  made  in  the  course  of  its  transsc- 
tion,  that  power  would  embrace  the  entire 
sphere  of  mercantile  activity  in  any  way  con- 
nected with  trade  lietween  the  states,  snd 
would  exclude  stat«  control  over  many  con- 
tracts purely  domestic  in  their  nature  "J. 

IB.  McCall  V.  California,  136  U,  S,  104,  10 
S.  Ct.  881,  34  L.  ed.  392,  where  a  state  tsi 
on  a  railroad  agency  was  held  invalid  as  a 
regulation  of  interstate  commerce,  althongh 
the  agency  did  not  sell  tickets  or  receive  or 
pay  out  money,  but  simply  endeavored  to  pro- 
cure passengers  for  its  principal  whicb  hsd 
no  lines  in  the  sttit«. 

16.  Nathan  v.  Louisiana,  8  How.  (O,  S.) 
73.  12  L.  ed.  992. 

17.  Nathan  r.  Louisiana,  8  How.  (U.  8.) 
73,  12  L.  ed.  992. 
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action  of  commerce,  notwithetanclinz  in  the  conree  of  the  proceeding  the  gooda 
may  be  trar^ported  a  conBiderable  aietance." 

B.  With  Forei^  Nations.  A  atile  of  goods  by  a  citizen  of  a  foreign 
ogtion  to  a  citizen  of  the  United  States,  accompanied  by  a  transportation  of  the 
goods  from  one  conntry  to  the  other "  or  the  solicitation  of  such  bnBineBB,"  is 
commerce  with  foreign  nations. 

C.  Among  tlie  Several  States  —  l.  Dbfinition.  Commerce  among  the 
tevera!  states  may  be  said  to  be  that  commerce  which  concerns  in  any  direct  way 
more  than  one  state." 

Z.  Brwbrn  Whoh.  Commerce  among  the  Bereral  states  applies  to  commerce 
between  tlieir  citizens  rather  than  to  transactions  between  states  in  their  corporate 
capacities." 

8.  WriH  THE  DisTxicr  of  Coluhbu.  Commerce  with  the  District  of  Columbia 
is  Dut  interstate  commerce.^ 

4  Bdsoiess  iHvoLvnte  Cohkebck.  It  is  not  commerce  among  the  states  to  carry 
on  a  business  which  may  involve  transactions  of  **  or  is  in  aid  of  intei-etate  com- 
merca**  It  is  not  an  act  of  interstate  commerce  to  build  and  operate  a  bridge, 
renting  it  for  the  purpose  of  interstate  commerce,"  or  to  eugage  in  manufactur- 

palpable  peirerBion  of  the  term  onnot  be  held 
applicable  to  ordinaiy  buBinesa  tTansoctions 
occurring  between  individuals. 

23.  Thft  Dlttrict  of  Columbia  ia  not  a  atate. 
—  Baltimore,  etc.,  R.  Co.  c.  Harris,  12  Wall. 

(U.  S.)  66,  20  L.  ed.  354;  Bamejr  t>.  Balti- 
more, 6  Wall.  (U.  8.)  280,  13  L.  ed.  825; 
Scott  V.  Jones,  6  How.  (U.  S.)  343,  12  L.  ed. 
131 ;  New  Orleans  Corp.  v.  Winter,  1  Wheat 
(U.  S.)  81,  4  L.  ed.  44;  Hepburn  p.  Elkey,  2 
Crancb  (U.  S.)  446,  Z  L.  ed.  332.  See  also 
remarks  of  Miller,  J.,  in  his  dissenting  opin- 
ion in  Stoutenburgh  v.  Hennick,  129  U.  S. 
141,  151,  9  S.  a.  2.56,  32  L.  ed.  637. 

24.  Hopkins  p.  U.  S.,  171  U.  S.  578.  19 
S.  Ct.  40,  43  L.  ed.  290  Ireverting  82  Fed. 
629],  where  it  is  held  that  the  buaincM  of  a 
live-atock  commission  merchant  is  not  iuter- 
etate  commerce,  although  the  stock  may  have 
been  shipped  from  another  state  or  territory, 
and  consigned  to  him  for  sate,  and  may  be 
sold  for  abipment  to  another  state  or  foreign 
country.  The  cirenmstance  that  the  atate 
line  runa  through  the  atock-yarde  and  that  a 
lot  of  stock  there  sold  may  be  at  the  time 
partly  in  each  of  two  states  is  immaterial. 
Compare  McNsughton  Co.  r.  McGir],  20  Mont. 
124,  49  Pac.  an,  63  Am.  St.  Rep.  610,  38 
L.  R.  A.  367,  where  a  consignment  of  wool  to 
a  commiaaion  merchant  for  sale  was  held  a 
transaction  of  interstate  commerce,  tbe  par- 
ties to  the  transaction  being  resident  in  dif- 
ferent states. 

Operating  a  factory  under  a  contrort  to 
market  the  product  on  a  joint  accoimt  is  not 
an  act  of  interstate  commerce  merely  because 
targe  sales  of  the  product  are  made  in  other 
states.  Diamond  Glue  Co.  <o.  U.  S.  Glue  Co., 
103  Fed.  83S. 

25.  Budd  c.  New  York,  143  U.  8.  517,  12 
S.  Ct.  468,  36  L.  ed.  247  [affinMng  117  N.  Y. 
1,  22  N.  E.  670.  682,  2B  N.  Y.  St.  633,  IS 
Am.  St.  Rep.  460,  6  L.  R.  A.  6S9].  Bee  also 
iniTa,  IX,  C,  6. 

26.  Henderaon  Bridge  Co.  v.  Kentucky,  168 
U.  8.  160,  17  8.  Ct.  632,  41  L.  ed.  653. 


IS.  Lanndiy  work  is  not  commerce.  Where 
an  agent  of  a  laundry  in  another  state  was 
occupied  in  collecting  and  forwarding  to  his 
principal  soiled  linen  to  be  washed  and  re- 
turnsd,  it  was  held  that  he  was  liable  to  a 
aUte  occupation  tax,  oa  he  was  not  engaged 
in  commerce.  Com.  v.  Pear]  laundry  Co.,  105 
Kv.  259,  20  Ky.  L.  Rep.  1172,  49  8.  W.  26; 
Smith  V.  Jaclceon,  103  Teon.  673,  64  S.  W. 
981.  47  L.  R.  A.  416. 

18.  Wagner  v.  Meakin,  62  Fed.  76,  63  U.  S. 
App.  477,  33  C.  C.  A.  577. 

2a  Wagner  %>.  Ueakin,  92  Fed.  76,  63  U.  S. 
App.  477,  33  C.  C.  A.  677. 

'Eveiy  apeciea  of  commercial  interconin 
between  the  United  States  and  foreign 
nations "  is  included  within  the  t£rm  "  com- 
merce." Gibbons  c.  Ogden,  6  Wheat.  (U.  8.) 
1,  189,  6  L.  ed.  23  [quoted  in  Williams  c. 
Pears,  110  On.  634,  580,  35  S.  E.  699,  50 
L  K.  A.  686].  See  also  aupra,  T,  111,  A,  and 
oaea  cited  in  notes. 

21.  SUte  V.  Foreman,  8  Yerg.  (Tenn.) 
SGS,  316  (where  it  is  said:  "Commerce 
among  the  statea  .  .  .  means  commerce 
which  eoncema  more  states  than  one  ^  not 
mere  internal  regulation  and  traffic")  ;  Hop- 
kins B.  U.  S.,  171  U.  S.  578,  597,  19  8.  Ct.  40, 
43  L.  ed.  290  {where  it  is  said:  "DeBnitions 
IS  to  what  constitutes  interstate  commerce 
ore  not  easily  given.  ...  It  comprehends, 
u  it  is  said,  intercourse  for  the  purposes  of 
trade  in  any  and  all  its  forms,  including 
transportation,  purchase,  sale,  and  exchange 
of  commodities  between  the  Cltilens  of  dif- 
ferent states").  And  see  tupra.  III,  A,  and 
•ones  cited  in  notes. 

22.  Gibbons  v.  Ogden,  6  Wheat.  (U.  8.) 
448,  5  L.  ed.  302.  See  also  dissenting  opinion 
of  Hitler,  J.,  in  Stoutenburgh  g.  Hennick,  129 
U.  8.  141.  0  S.  Ct.  256.  32  L.  ed.  637.  But 
see  Hicks  v.  Ewhartonah,  21  Ark.  106,  107, 
where  it  is  said  that  commerce,  when  applied 
to  governmental  polity,  can  mean  nothing  less 
than  commercial  intercourse  carried  on  be- 
tween states  or  govenunenta.    And  without  a 
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ing,  althoDgh  the  state  products  may  become  the  enbjects  of  interstate  or  foreign 
commerce.*' 

6.  Sales.  A  sale,  the  parties  to  which  are  of  different  states,  is  a  tratiBactioD 
of  interstate  commerce  wherever  tlie  contract  of  sale  may  be  made,^  when  the 
goods  are  to  be  transported  from  one  state  to  another,*"  whether  the  sale  is  made 
before  or  after  shipment.'"  N^otiation  and  sale  in  such  cases  through  selling 
a^nt8°'  or  by  agents  to  buy  is  also  an  act  of  interstate  commerce,**  as  is  further- 
more a  contract  between  citizens  of  different  states  to  furnish  goods  and  perfonn 
labor  related  thereto,''  or  to  raannfacture  and  transport.'*  A  sale  between  citi- 
zens of  different  states  is  probably  not  a  transaction  of  interstate  commerce  unless 
accompanied  by  interstate  transportation  of  the  goods." 

Tennesaee.—  State  r.  Scott,  98  Tenn.  £54,  39 
S.  W.  1,  38  Ia  R.  A.  481. 

Texaa.^-  Bateman  t-'.  We8t«ni  Star  Hilling 
Co..  1  Tex.  Civ.  App.  60,  20  S.  W.  931. 

Wyoming. —  State  v.  Williiigham,  9  Wyo. 
290,  G2  Pac.  797,  87  Am.  SL  Rep.  9«S,  52 
L.  R.  A.  198. 

United  States.- —  Robbina  v.  Shelby  Coontv 
TaxEnjf  Dist.,  120  U.  B.  489,  7  S.  Ct.  592.  30 
L.  cd.  n04,  where  it  is  held  that  the  business 
of  selling  goods  (in  Tennessee)  which  were 
in  Ohio  at  the  time  of  asle,  and  were  at  a 
future  time  to  be  delivered  to  the  purchaser  in 
the  state  of  Tennessee,  conatitutfrd  interstate 


27.  Veozie  p.  Moor,  14  How,  (U.  S.)  568, 
574,  14  li.  ed.  545,  where  it  is  said:  "A  pre- 
tenaion  as  far  reaching  as  thia,  would  extend 
to  contracts  between  citizen  and  citizens  of 
the  same  state,  would  control  the  pursuits  of 
the  planter,  the  groEier,  the  manufacturer,  the 

3S.  It  Is  immaterial  where  the  contract  la 
made.  Cook  t'.  Rome  Brick  Co..  98  Ala.  409, 
413,  12  So.  913  (where  it  is  said:  "The  sale 
of  brick  in  another  State  to  be  delivered  here, 
or  the  filling  of  an  order  sent  from  this  tState 
for  brick  in  another  State,  is  an  act  of  inter- 
state commerce  ")  ;  Ware  c.  Humilton  Brown 
Shoe  Co.,  92  Ala.  145,  9  So.  136. 

39.  Alabama. —  Culberson  e.  American 
Trust,  etc,  Co.,  107  Ala.  457,  IB  So.  34,  sale 
in  Alabama  of  books  situated  in  Georgia,  fol- 
lowed by  deliver]^  in  Alabama,  ia  a  tranaac- 
tion  of  interstate  commerce. 

foicn. —  Stat«  tJ.  Hanaphy,  (Iowa  1902)  90 
N.  W.  601. 

Pennsylvania. — Mearshon  v.  Pottsvillc  Lum- 
ber Co.,  187  Pa.  St.  12,  42  Wcly.  Notes  Caa. 
(Pa.)  399,  40  Atl.  1019.  67  Am.  St.  Ren.  560. 

rean*,— Gale  Mfg.  Co.  r.  TinkeUtein,  22 
Tei.  Civ.  App.  241,  54  S.  W.  619  (goods  or- 
dered by  parti  a  in  the  state  of  a  foreign  cor- 
poration situated  outside,  the  merchandise  be- 
ing shipped  into  the  stnte  with  a  draft  at- 
tached to  the  bill  of  lading)  ;  Lewis  v.  W.  R, 
Irby  Cigar,  etc.,  Co.,  (Ten.  Civ.  App.  1898) 
45  S.  W.  476;  C.  B.  Cones,  etc.,  Mfg.  Co.  r. 
Boaenbaum,  (Tex.  Civ.  App,  1898)  45  S.  W, 
333;  H.  Zuherbier  Co.  v.  Harris,  (Tex.  Civ. 
App.  1896]  35  S.  W.  403;  Lyons-Thomas 
Hardware  Co.  r.  Heading  Hardware  Co.,  (Tex. 
Civ.  App.   1893)   21  S.  W.  300, 

United  S(a(es.— O'Neil  r.  Vermont,  144 
U.  S.  323,  12  S.  Ct  603.  36  L.  ed.  450  (liijuors 
ordered  by  persons  in  Vermoht  of  a  New  York 
dealer  who  expressed  them  in  New  York  to 
Vermont  C.  O.  D.)  ;  Cooper  tAig.  Co.  r.  Fer- 
guson. 113  U.  S.  727,  6  S.  Ct.  739,  28  L.  ed. 
1137  (especially  concurring  opinion  of  Mat- 
thews, J.). 

See  10  Cent.  Dig,  tit.  "Commerce,"  i  29. 

30.  Miller  v.  Goodman,  01  Tex.  41,  40  S.  W. 
718. 

Ab  to  a  aal«  made  after  the  goods  have  been 
incoiporated  'with  state  property  see  infra, 
VIII,  B. 

31,  Louigianix. —  Feguea  c.  Ray,  50  La.  Ann. 
fi74,  23  So,  904. 


See  10  Cent.  Dig,  tit  "Commerce,"  |  29. 
Heie  negotiation  for  sale  ia  an  act  of  intei^ 
state  commerce.     £»  p.  Loeb,  72  Fed.  657. 

32.  McNaughton  Co.  v.  McGirJ,  20  Mont. 
124,  49  Pne.  651,  63  Am.  St.  Rep.  610,  3B 
L.  R.  A.  367. 

33.  Milan  Milling,  etc.,  Co.  r.  Oorten,  93 
Tenn.   590,   27   S.   W.   971,  26   L.   R.   A.   135 

(contract  for  furnishing  ani  adjusting  ma- 
chinery in  a  mill)  ;  Davis,  etc.,  Bldg.,  etc.,  Co. 
V.   Caigle,    (Tenn.   Ch.    1899)    63   S.   W.   240 

(where  a  foreign  corporation  put  in  a  ma- 
chinery plant.  The  opinion  does  not  show 
whether  the  interstate  transportation  of  the 
goods  waa  the  determining  factor  in  the  de- 

34.  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727.  fi  S.  Ct.  739,  28  L.  ed.  1137,  concurring 
opinion  of  Matthewa,  J. 

38.  Kent,  etc.,  Co.  x-.  Tuttle,  20  Mont  E03. 
60  Pac.  559,  holding  that  where  a  foreign  cor- 
poration suing  in  a  state  is  met  by  the  de- 
fense that  it  has  not  complied  with  state  law 
the  corporation  must  show  that  the  transac- 
tion on  which  suit  is  brought  was  an  act  of 
interstate  commerce,  aa  mere  diversity  of  citi- 
zenship of  the  partiea  is  insufficient  for  that 
purpose.  Cotitra,  Shaw  Piano  Co.  r.  Ford, 
(Tex.  Civ.  App.  1997)  41  S.  W.  198.  where  a 
foreign  corporation  sold  to  a  state  resident  a 
piano  stored  in  the  state.  And  CDmpare  U.  S, 
r.  Holliday,  3  Wall.  (U.  S.)  407,  18  L.  ed, 
182,  where  it  was  held  that  a  sale  of  liquor 
in  a  state  by  a  citizen  of  the  state  to  a  trilwl 
Indian  who  was  at  the  time  in  the  state  was 
commerce  "  with  the  Indian  tribes  "  and  henn 
within  the  federal  Indian  statute.  It  may 
be  snid  that  thia  decision  is  not  strictly  ap- 
plicable to  interstate  commerce,  as  the  citizen- 
ship of  an  Indian  is  tribal  and  that  of  the 
white  man  is  territorial.    See  also  Uaire  An- 
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«.  transpohtatiom  " —  a.  In  Oeneral.  The  tranaportation  of  freight  and  pas- 
cengers  From  one  state  to  another  or  thronirh  a  state  '^  and  everjr  link  in  that 
trauBportation,**  whether  or  not  some  of  the  links  are  entirely  within  one  state,* 
as  the  towing  and  lighterinc^  of  Teasels  in  and  approacliing  ports  *  is  interstate 
commerce,  as  is  also  the  dnvins  of  cattle  acroBS  a  state  line,"  the  interstate 
transportation  of  natnral  gas  in  pipes,"  and  tlie  operation  of  an  interstate  tele- 
graph system,  even  by  a  foTe\ga  corporation,"  but  not  the  moving  of  inetrnmenta 
at  commerce  preparatory  to  engaging  in  interstate  commerce.** 

b.  Wtaere  Both  Termini  Are  In  One  State.  A  voyage  by  sea  betweeD  two 
points  in  the  same  state  tonching  at  a  port  in  another  state  is  interstate  com- 
merce;" but  continuoas  transportation  between  two  points  in  a  state,  partly 
through  another  state,  is  internal  commerce  pnrely.** 


cient  L.  {Oth  sd.)   103,  106;  1  Polgrave  Eug. 
<:on.  t&i  2  TbsTer  CmM8  Const.  L.  1912. 

36.  See,  gc&erallj,  CABBtEas ;  Shippino. 

37.  /ndfona. —  Fry  v.  State,  63  lod.  652,  30 
Am.  Kep.  236. 

Iowa. —  Council  Bloffi  V.  Kj>ii8m  City,  et«., 
B.  Co.,  45  Iowa  338,  24. Am.  Rep.  773. 

Xarne. —  Bennett  v.  Anierfekn  Expreea  Co., 
83  Me.  236,  22  Atl.  16S,  23  Am.  St.  Rep.  774, 
13  U  R.  A.  33. 

Saa  Jeriey. —  State  v.  Corrigou,  39  X.  J.  L. 
35. 

Vev  York. —  North  River  Steamboat  Co.  f, 
Uringston,  3  Cow.   (N.  Y.)   713. 

Tern*. — Southern  Foe.  R.  Co.  o.  Haas,  (Tex. 
ISBl)  17  8.  W.  600;  American  Starch  Co,  D. 
KaUman,  (Tex.  Civ.  App.  1893)  22  8.  W. 
771. 

Vniled  ff (o(«.— Wabaah,  etc.,  E.  Co.  p.  Il- 
linois, 118  U.  8.  657,  7  8.  Ot.  4,  30  L.  ed.  244; 
Stdte  Freight  Tax  Casee,  15  Wall.  (U.  a) 
£32,  21  L.  ed.  146;  Almy  t>.  California,  24 
How.  (U.  S.)  IBB,  la  L.  ed.  644;  Pennsyl- 
rania  o.  Wheeling,  etc..  Bridge  Co.,  18  How. 
|U.  S.)  481,  15  L.  ed.  435i  PaBsenger  Caaes, 
T  How.  (U.  S.)  283,  12  L.  ed.  702;  Brown  v. 
■Maryland,  12  Wheat.  (U.  S.)  419,  6  L.  ed. 
«TB;  Gibbons  V.  Ogden,  9  Wheat.  {U.  S.)  1, 
«  L.  ed.  23 ;  Baird  v.  St.  Louis,  etc.,  R.  Co..  41 
Fed.  592;  Mobile,  etc.,  R.  Co.  v.  Gewions.  28 
Fed.  sae ;  Pullman  Southern  Car  Co.  v.  Nolan, 
22  Fed.  276;  Louisville,  etc.,  H.  Co.  p.  Tennea- 
sra  R.  Commission,  IS  Fed.  679;  Sweatt  e. 
Boston,  etc.,  R.  Co.,  3  Cliff.  (U.  8.)  339,  23 
Fed.  Cas.  No.  13,864.  6  Am.  L.  Rev.  168,  4 
Am.  L.  T.  174,  1  Am.  L.  T.  Bankr.  Rep,  273, 
5  Xat  Bankr.  R<^.  234 ;  Indiana  v.  Pullman 
Palace-Car  Co.,  11  Bias.  (U.  S.)  561,  16  Fed. 
103;  Kaelaer  v.  Illinois  Cent.  R,  Co.,  S  Me- 
Crary  (U.  S.)  496,  18  Fed.  161. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  |  26. 

Where  the  teiminna  la  in  the  itate  the 
transport*tion  from  and  to  the  state  line  is 
DeTerthelem  interstate  conunerce  beyond  the 
power  of  the  state  to  regulate  directly,  Fargo 
e.  Stevens,  121  U.  8.  230,  7  S.  Ct,  857.  30 
L.  ed.  BS8;  Wabuh,  etc..  R,  Co.  v.  Ulinois, 
118  U.  S.  557,  7  8.  Ct.  4,  30  L.  ed.  244  [over- 
ruling In  part  Peik  p.  Chicago,  etc..  R,  Co.,  94 
V.  a.  164.  24  L.  ed.  97] ;  State  Freight  Tax 
Cases,  IB  Wall.   (U.  S.)  232,  21  L.  ed.  148, 

The  qiiMtlos  wm  left  open  in  Bondholden 
V.  Railroad  Com'rs,  3  Fed.  Cas.  No.  1,626,  1 
Uonth.  West.  Jur.  IBS. 
[27] 


3&  The  Steamer  Daniel  Ball  v.  U.  8.,  10 
Wall.  (U,  S.)  667,  19  L.  ed.  999. 

39.  Fargo  v.  Stevens,  121  U.  8.  230,  7  a  Ct. 
857,  30  L.  ed.  888;  Wabash,  etc.,  R.  Co.  p. 
lUinoie,  118  U.  8.  667,  7  8.  Ct.  4,  30  L.  ed. 
244;  Hall  e.  De  Cuir,  96  U.  8.  485,  2  L.  ed. 
647;  The  Steamer  Daniel  Ball  v.  U.  8.,  10 
Wall.  (U.  S.)  567,  19  L.  ed.  999;  Em  p.  Koeh- 
ler,  30  Fed.  B67,  869,  26  Fed.  73.  Contra, 
Heiserman  v.  Burlington,  etc.,  R.  Co.,  63' Iowa 
732,  18  N.  W.  B03;  Norfolk,  etc.,  R.  Co.  e. 
Com.,  114  Pa.  St.  266,  6  Atl.  46. 

4a  Harmon  v.  Chicago,  147  U.  B.  396,  13 
S.  Ct,  306,  37  L.  ed.  216;  Foster  r.  Daven- 
port, 22  How.   (U.  8.)  244,  16  L.  ed,  248. 

41.  Farris  r.  Henderson.  1  Okla.  384,  33 
Pac.  380.     And  see  infra,  IX,  A,  2,  a,   (i). 

42.  State  e,  Indiana,  etc..  Oil,  etc.,  Co.,  120 
Ind.  67S,  22  N.  B.  778,  8  L.  R.  A.  579,  120 
Ind.  600,  22  N.  E.  761.  And  see  infra,  IX,  A, 
2,  a,  (IV). 

43.  Postal  Tel.  Cable  Co.  p.  Richmond,  99 
Va.  102,  37  8.  E.  78B,  86  Am.  8t,  Rep.  877, 
where  the  foreign  corporation  had  accepted 
the  conditions  of  the  act  of  congress  of  Jul; 
24,  1866,  entitled  "An  act  to  aid  in  the  con- 
struction of  tel^raph  tines  and  to  secure  to 
the  government  the  use  of  the  same  for  mili- 
tary purposes."  And  see  Western  Union  Tel, 
Co.  e.  Atlantic,  etc..  States  Tel.  Co.,  6  Nev. 
102. 

44.  Norfolk,  etc.,  R.  Co.  p.  Com.,  93  Va. 
749.  24  8.  E.  S3T,  67  Am.  St.  Rep.  827,  34 
L.  R.  A.  105,  where  it  was  held  that  a  train 
coasisting  of  empty  freight-cars  being  pre- 
pared and  taken  to  a  point  without  the  state 
for  the  purpose  ol  transporting  coal  within 
the  state  from  such  point  is  not  engaged  in  in- 
terstate commerce. 

45.  North  River  Steam  Boat  Co.  p.  living- 
•ton,  Hopk.  IN.  Y.)  149.  where  the  court  says 
that  the  intention  with  which  a  stop  is  made 
at  a  port  out  of  the  state  is  inunaterial,  even 
though  that  intention  be  to  evade  state  re- 
strictions. 

46.  Iowa. —  Campbell  P.  Chicago,  etc.,  R. 
Co.,  86  Iowa  687,  53  N.  W.  351,  17  L.  R.  A. 
443. 

Mietoitri. —  Seawell  e.  Kansas  City,  etc.,  R. 
Co.,  IIB  Mo.  222,  24  8.  W.  1002;  Scammon  p. 
Kansas  City,  etc.,  R.  Co.,  41  Mo.  App.  184. 

yorth  Carolina. —  Btate  p.  Western  Union 
Tel.  Co.,  113  N.  C.  213,  18  a  E.  389,  22 
L.  R.  A.  570. 

[in,  c,  8.  i>] 
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D4  With  the  Indian  Tribes.*^  Comnierce  with  tlie  Indian  tribes  does  not 
iaclude  that  with  Bmall  tribes  within  the  limits  of  a  Btate,"  bat  does  comprehend 
a  sale  within  a  state  between  a  tribal  Indian  and  a  white  man,  althongh  noaccom- 
panied  bj  interatate  transportation  of  goods* 

E.  InSUPance."  The  business  of  insnraoue  is  not  commerce,"  and  ia  not 
interstate  commerce,  even  though  the  insurer  and  the  insnred  aro  of  different 
states,''  whether  in  the  case  of  marine,'"  fire,"  or  life  insurance;"  and  therefore 
insnranoe  companies,  domestic  and  foreign,  are  subject  to  nnlimited  state 
regulation  ."• 

F.  Labor  ContraotS.  Labor  contracts,  although  involving  transportation  of 
tlio  laborers  from  the  state  of  their  residence  to  that  of  their  work,  are   not 


Pir^nid. —  Weatern  Union  Tel.  Co.  P.  Kej- 
BOlds,  (Va.  1802)  41  S.  E.  8C6. 

VnittA  ISIatet. —  Lehigh  Valley  R.  Co.  c. 
Peonsvlvania.  US  U.  S.  192,  12  S.  Ct.  BOO,  3Q 
L.  ed.'  672,  145  U.  S.  205,  12  S.  Ct.  80B,  36 
L.  ed.  676  {affirming  129  Pa.  St.  308,  13  AtL 
125,  17  Atl.  179]. 

Bee  10  Cent.  Dig.  tit.  "  Commerce,"  {  26. 

Contia. —  Burlington,  etc.,  R.  Co.  e.  Dey,  82 
Iowa  312,  48  N.  W.  9B,  31  Am.  St.  Sep.  477, 
12  L.  R.  A.  436;  State  v.  Gulf,  ete.,  R.  Co., 
(Tex.  Civ.  App.  1698)  44  S.  W.  642;  Gkilves- 
ton,  etc.,  R.  Co.  v.  Armstrong,  (Tes.  Ci*.  App. 
1867)  43  S.  W.  614;  Kansaa  City  St.  R.  Co. 
t>.  Board  of  R.  Com'rB,  106  Fed.  363;  Paciflc 
Coast  Steam-Ship  Co.  r.  Board  of  R.  Com'TS, 
9  Sawj.  (U.  S.)  253,  18  Fed.  10,  per  Field, 
J.,  as  to  vesselfi  going  more  than  a  league 
from  shore. 

47.  See,  generally,  Ikdians. 
Protection  of  commerce  with  the  Indian 

tribes  gee  infra,  V,  C. 

48.  Caldwell  ».  State,  1  Stew.  4  P.   (Ala.) 


For  an  explanation  of  the  distinction  in 

this  regard  from  interstate  comnierce  see 
tupra,  note  35. 

50.  Sec,  generally,  iNHtmAHcK. 

Bl.  New  York  L.  Ins.  Co.  c.  Cravens,  178 
U.  S.  389,  20  S.  Ct.  902,  44  L.  ed.  1116  [af- 
firming  148  Mo.  583,  50  S.  W.  519,  71  Am.  St. 
Rep.  028,  53  L.  R.  A.  305,  and  quoting  Hooper 
V.  California,  155  U.  S.  648,  855,  16  S.  a. 
207,  39  L.  ed.  297,  where  it  is  said:  "The 
business  of  insurance  ia  not  commerce.  The 
contract  of  insurance  ia  not  an  instrumental- 
ity of  commerce.  The  making  of  such  a.  con- 
tract is  a  mere  incident  of  commercial  inter- 
course, and  in  tliis  respect  there  is  no  differ- 
ence whatever  between  insurance  against  Are 
and  insurance  against  '  the  perils  of  the  sea.'  " 
And  the  court  adds,  "  or  against  the  uncer- 
tainty of  man's  mortality"];  Paul  v.  Vir- 
ginia, 8  Wall.  (U.  S.)  108,  19  L.  ed.  357; 
Russell  i\  Reg,,  7  App.  Cas.  828,  51  L.  J. 
P.  C.  77,  46  L.  T.  Rep.  N.  S.  889;  Citizens 
Ids.  Co.  v.  Parsons,  7  App.  Caa.  90,  51  L.  J. 
V.  C.  II,  46  L.  T.  Rep.  N.  8.  721  (to  the  ef- 
fect that  a  fire-insurance  .contract  does  not 
relate  to  trade  or  commerce). 

Sa.  etate  V.  Phippa,  60  Kan.  609,  31  Pac 
1097,  34  Am.  Si  Rep.  162,  18  L.  R.  A.  667 ; 


[III.  D] 


New  York  L.  Ins.  Co.  p.  Cravens,  178  U.  S. 
389,  20  S.  Ct.  962,  44  L.  ed.  1116  [a0rming 
148  Mo.  533,  60  S.  W.  616,  71  Am.  St.  Rep. 
828,  6S  L.  R.  A.  305];  Paul  r.  Virginia,  3 
Wall  (U.  S.)  168,  19  L.  ed.  357,  a  lettdlng 
case,  where  it  was  aaid  by  Field,  J. :  "  Is- 
suing a  policy  of  insurance  is  not  a  transiie 
tion  of  commerce.  The  policies  are  simple 
contracts  of  indemnity  against  loss  by  fire. 
.  .  .  These  contracts  are  not  articles  of 
commerce  in  any  proper  meaning  of  the  vrord. 
The?  are  not  subjects  of  trade  and  barter. 
.  .  .  They  are  not  commodities  to  be  shipped 
or  forwarded  from  one  State  to  another,  and 
then  put  up  for  sale.  They  are  like  other 
personal  contracts  between  parties  which  are 
completed  by  their  signature  and  the  transfer 
of  the  consideration.  Such  contracts  are  not 
inter-state  transactions,  though  the  partiea 
may  be  domiciled  in  different  States,  The 
policies  do  not  take  effect  —  are  not  executed 
contracts  —  until  delivered.  .  .  .  They  are, 
then,  local  transactions,  and  are  governed  "by 
the  local  law." 

53.  State  v.  Allgeyer,  48  La.  Ann.  104,  18 
So.  604;  Booper  v.  California,  lES  U.  S.  648, 
15  S.  Ct.  207,  39  L.  ed.  297. 

04.  Philadelphia  F.  Assoc,  e.  New  York, 
119  U.  S.  110,  7  S.  Gt.  108,  30  L.  ed.  342; 
Liverpool,  etc,  L.,  etc.,  Ins.  Co.  c.  OliTer,  lO 
Wall.  (U.  S.)  666,  19  L.  ed.  1029;  Paul  r. 
Virginia.  8  Wall.   (U.  S.)    168,  19  L.  ed.   367. 

55.  New  York  L.  Ins.  Co.  c.  Cravens,  178 
U.  S.  3S9,  20  S.  Ct.  962,  44  L.  ed.  HIS;  Beriy 
V.  Mobile  L.  Ins.  Co.,  3  Fed.  Cas.  No,  1,358.  1 
Tex.  L.  J.  157. 

56.  New  York  L.  Ins.  Co.  v.  Cravens,  178 
U.  S.  386,  20  S.  Ct.  982,  44  L.  ed.  1116  laf- 
firming  148  Mo.  583,  50  S.  W.  519,  71  Am,  St- 
Rep.  628,  53  L.  R.  A.  306]. 

The  state  may  leqniie  a  license  of  forelEii 
insurance  companies  (Paul  i;.  Vii^inia,  8 
Wall.  (U.  S.)  188,  10  L.  ed.  357),  impoae  a 
tax  aa  a  condition  to  the  establtshment  of 
agencies  in  the  state  (New  York  City  Firs 
Dept.  V.  Wright,  3  E.  D.  Smith  (N.  Y,)  4S3f 
New  York  City  Fire  Dept.  v.  Noble.  3  E.  D.. 
Smith  (N.  Y.)  440),  or  regulate  the  liability 
to  forfeiture  for  non-payment  of  premiunw 
(New  York  L.  Ing.  Co.  v.  Cravens.  178  U.  S. 
389,  20  S.  Ct.  982,  44  L.  ed.  1116  [a/]innUut 
143  Mo.  683,  60  S.  W.  619,  71  Am.  St.  Rep. 
628,  63  L.  R.  A.  306]).  And  see  in^n,  I^ 
B,  3,  b,  (n)  i  X,  D, 
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trsnaactions  of  commercs,"  and  neither  is  the  boeineea  of  hiring  laborers  to  enter 
into  snch  contracts ; "  bnt  competition  with  foreign  laborera  cannot  be  prevented 
b;  a  state  restriction  on  immigration.'* 

IV.  POWER  TO  REGULATE  COKHEHCE. 
A.  Power  of  CongrOBS  — l.  In   annRAL  — a.  Subjeota  of  Katlonal   Law. 

Congress  may  regalate  commerce  among  the  states,  with  foreign  nations,  and 
with  the  Indian  tribes,"*  in  whatever  form  that  commerce  ma;  be  carried  on,*'  and 
in  a  manner  restricted  only  by  the  constitation  itself,"  even  by  prohibiting  all 
snoh  commerce,**  afiecting  persore  as  well  as  property.**  The  power  of  congress 
orer  commerce  may  extend  to  the  interior  of  any  state  in  a  proper  exercise  of 
t!ie  federal  anthority  over  interstate  and  foreign  commerce,**  and  is  the  sauie  over 
corporations  as  over  individnals.** 

b.  Sabjeets  of  International  Law.  Congress  may  and  should  regnhite 
national  rights  and  duties  arising  from  the  law  of  nations  connected  with  foreign 
commerce. 

2,  Form  of  Bzbrcisk  of  Powbb,  A  federal  statute  affecting  commerce  is 
invalid  unlese  its  operation  is  expressly  limited  to  commerce  among  the  states, 
with  foreign  nations,  or  with  the  Indian  tribes.* 

8.  Purpose  of  Ezkrcisb  of  Powbr.  The  congressional  power  over  commerce 
may  be  used  for  tlie  promotion  of  other  objects  of  national  concern  tlian  commerce.** 


67.  WilUunB  v.  Fean,  179  U.  S.  270,  278, 
£1  S.  Ct  128,  4G  L.  ed.  186,  where  the  court 
follows  the  distinction  laid  down  in  Hooper 
c.  CKlifonua,  16C  U.  B.  648,  OCS,  IS  S.  Ct  207, 
39  L.  ed.  2S7  ;  "  Between  interaUte  com- 
nurce  or  an  inetrnineatalitf  thereof  on  ths 
one  Bide,  and  the  mere  incidents  which  may 
attend  tlw  earrying  on  of  auch  commerce  on 
tbe  other." 

58.  A  atate  lic«iue-tax  on  persona  induc- 
ing Uborers  to  leave  the  state  under  contracts 
of  employment  is  valid.  Shepperd  v.  Sumter 
Coun^,  69  Oa.  636,  27  Am.  lUp.  394;  Wil- 
lUma  V.  Fean,  17S  U.  6.  270,  21  S.  Ct.  123, 
15  L  ed.  186.  Contra,  JoKph  v.  Bandolph,  71 
Ak.  499,  46  Am.  Rep.  347. 

59.  Lin  Sing  t>.  Waehbum,  20  Cal.  634. 

Ai  to  immigration  lawi  generally  see 
AUESB,  2  Cyc.  119  et  teq. 

60.  U.  S.  Const,  art.  1,  |  S,  clause  3. 

To  the  effect  that  congreu  nuy  not  con- 
trol pnxely  internal  commeiCQ  within  one 
slate  see  infra,  IV,  B,  2. 

ei.  Beilly  p.  U.  S.,  106  Fed.  896,  46  C.  C.  A, 

as. 

The  poweia  of  congieaa  keep  pac«  with  In- 
Tntion,  as  notably  in  the  case  of  the  tele- 
graph. Penaacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  96  U.  S.  1,  24  L.  ed.  708.  In  In  re 
Dete,  158  U.  a.  564,  591,  16  B.  Ct.  900,  39 
L.  ed.  1092,  it  is  sold :  "  Constitutional  pro- 
Tiiiona  do  not  change,  bnt  tbieir  operation  ex- 
tenda  to  new  matters  as  tbe  modes  of  business 
utd  the  habits  of  life  of  the  people  vary  with 
eieli  succeeding  generation.  .  .  .  Just  bo  it 
ia  with  tiie  grant  to  tbe  national  government 
of  power  over  interstate  commerce.  The  Con- 
atitntion  has  not  changed.  The  power  ia  the 
wme.  But  it  operates  to-day  upon  modes  of 
Interstate  commerce  unknown  to  the  fathers, 
and  it  will  operate  with  equal  force  upon  any 
Dew  modes  of  such  commerce  which  the  future 
an;  davali^'' 


The  congreuional  power  ia  not  limited  by 
the  leaaons  of  the  fiamera,  but  is  complete 
in  itself.  Addyaton  Pipe,  etc.,  Co.  v.  U.  S., 
175  U.  8.  211,  20  S.  Ct.  96,  44  L.  ed.  130 
ItnoOifying  86  Fed.  Z71,  04  U.  a  App.  723,  29 
C.  C.  A.  141,  46  L.  R.  A.  122]. 

62.  State  v.  Kennedy,  19  Ja.  Ann.  307. 

A  Uw  valid  «B  an  ttxercise  of  the  state  po- 
lice power  may  be  enacted  by  congreaa  as  a 
regulation  of  commerce.  Craig  v.  Kline,  65 
Pa.  St.  399,  3  Am.  Rep.  036. 

63.  U.  S.  V.  The  William,  28  Fed.  Cos.  No. 
16,700,  2  Am.  L.  J.  256.  See  aleo  Pennsyl- 
vania V.  Wheeling,  etc..  Bridge  Co.,  IS  How. 
(U.  S.)   421,  15  L.  ed.  436. 

64.  Lin  Sing  v.  Waahbum,  20  Cal.  534; 
passenger  Casea,  7  How.  (U.  S.)  283,  12  L.  ed. 
702. 

That  the  status  of  a  person  in  a  state  may 
not  be  regulated  by  congreaa  is  held  in  Lem- 
mon  r.  People,  26  Barb.   (N.  Y.)   270. 

65.  Guy  B.  Baltimore,  100  U.  S.  434,  2S 
L.  ed.  743,  1  Ey.  L.  Rep.  206;  U.  S.  p. 
Coombs,  12  Pet.  (U.  S.J  72,  9  L.  ed.  lOM. 
And  compare  King  v.  Ainerican  Transp.  Co., 
1  Flipp.  (U.  S.)  1,  14  Fed.  Cas.  No.  7,787,  1 
West.  L.  Month.  ISfl. 

06.  McNaughton  Co.  v.  McQirl,  20  Mont. 
124,  49  Pac.  651,  63  Am.  Bt.  Rep.  610,  38 
It  R,  A.  367;  Glouceator  Ferry  Co.  P.  Penn- 
sylvania, 114  U.  S.  196,  6  S.  Ct.  826,  29  L.  ed. 
168;  Mobile  County  p.  Kimball,  102  U.  S. 
691,  26  L.  ed.  238;  Welton  v.  Miasouri,  »1 
U.  B.  275,  23  L.  ed.  347 ;  Paul  v.  Virginia,  8 
Wall.   (U.  S.)   168,  19  L.  ed.  367. 

87.  U.  S.  c.  Ariiona,  ISO  U,  S.  478,  7  8.  Ct. 
628,  30  L.  ed.  72S,  federal  atatute  against  the 
counterfeiting  of  notes  of  foreign  countries. 

68.  U.  a.  C.  StefTens,  100  U.  S.  82,  Z6  L.  ed. 
650. 

69.  U.  a  e.  The  William,  28  Fed.  Cos.  No. 
16,700,  2  Am.  L.  J.  266.  Bee  also  in  general 
as  to  Uie  right  of  etmgress  to  use  one  constitit 

[IV,  A.  8] 


Digiti 


-d  by  Google 


420     [7  Cjc] 


COMMERCE 


4k  BXCLUSIVSHESS  OF  PowBB  AND  EFFECT  OF  Von-Actiom  bt  Conobbss.  Tho  federal 
power  orer  commerce  is  exclusive  whenever  tlie  snbjecta  of  it  are  national  in 
tlieir  cliaracter,  or  admit  only  of  one  uniform  syBtom  or  plan  of  regulation  ;™  aud 
where  the  power  is  exclnsive  non-action  by  congress  is  an  expreeaion  of  its   ^ill 


tionat  power  to  further  another  object  of 
power.  Veaxie  B&nlc  o.  Fenno,  B  Wall.  (U.  8.) 
633,  10  L.  ed.  482. 

TO.  Robbins  v.  Shelby  County  Taxing  Diat., 
120  U.  S.  469,  7  8.  Ct.  692,  30  L.  ed.  694; 
Wabaeh,  etc,  H.  Co.  t>.  Illinois,  118  U.  S.  557, 
7  S.  Ct  4,  30  L.  ed.  844;  Glouceater  Ferry  Co, 
V.  Penneylvania,  114  U.  S.  198,  B  8.  Ct.  626, 
20  L.  ed.  158 ;  Mobile  County  r.  Kimball,  102 
V.  S.  691,  26  L.  ed.  £38;  Hannibal,  etc.,  R. 
Go.  ti.  Husen.  96  U.  8.  465,  24  L.  ed.  527; 
HendereoD  v.  Wicbham,  92  U.  8.  269,  23  L.  ed. 
£43;  SUte  Freight  Tax  Cases,  15  Wall. 
(U.  S.)  232,  21  L.  ed.  148;  Ward  p.  Maryland, 
12  Wall.  (U.  S.)  418.  20  L.  ed.  44B;  Crandall 
V.  Nevada,  6  Wall.  (U.  S.)  35,  18  L.  ed.  744, 
746;  Paasenger  Cases,  7  How.  (U.  8.)  283,  12 
L.  ed.  702;  Brown  P.  Maryland,  12  Wheat. 
<U.  8.)  419,  6  L.  ed.  678;  Kaeiaer  v.  niinois 
Cent  R.  Co.,  Q  McCrary  (U.  8.)  496,  18  Fed. 

The  leading  case  on  this  proposition  ia 
Cooley  p.  Board  o(  Wardens,  12  How.  (U.  8.) 
299,  13  L.  ed.  906. 

The  history  of  the  attitnde  of  the  conrt 
ahows  Bome  iuconaistency  in  its  views.  In 
1824  Marshall,  G.  J.,  in  Oibbous  r.  Ogden,  9 
Wheat  (U.  8.)  1,  6  L.  ed.  23,  decUred  that 
the  power  of  congress  was  exclusive,  which 
theory,  although  soinewhat  shaken  by  Wilson 
%■.  Black  Bird  Creek  Marsh  Co.,  2  Pet  (U.  8.) 
245,  7  L.  ed.  412,  remained  the  doctrine  of  tho 
court  until  1851,  when  Curtis,  J.,  pronounced 
the  famous  sentence  in  Cooley  «.  Board  of 
Wardens,  12  How.  (U.  8.)  209,  319,  13  L.  ed. 
996:  "Whatever  subjects  of  this  power  are 
in  their  nature  national,  or  admit  only  of  one 
uniform  systeni,  or  plan  of  regulation,  may 
justly  be  said  to  be  of  such  a  nature  ai  to 
require  exclusive  legislation  by  congress." 
This  doctrine,  although  at  times  misquoted, 
etill  remaina  the  rule  of  the  court,  but  its 
application  is  still  unsettled.  For  twenty 
Tears  the  court  was  inclined  to  allow  the 
atates  large  powers,  as  notably  in  GiSman  e. 
Philadelphia,  3  Wall.  (U.  8.)  713,  18  L.  ed. 
M,  where  the  states  were  allowed  to  bridge 
navigable  waters.  Hinson  c.  Lott,  8  Wall. 
(U.  8.)  123,  148.  19  L.  ed.  387;  Philadelphia, 
etc.,  R,  Co.  p.  Pennsylvania,  15  Wall.  (U.  8.} 
£84.  21  L.  ed.  164;  and  Osborne  p.  Mobile,  16 
Wall.  (U.  8.)  479,  21  L.  ed.  470,  where  a 
state  discriminating  tax  was  upheld,  although 
the  question  of  discrimination  was  not  argued, 
are  further  illustrations  of  this  tendency. 
The  oppoaita  leaning  is  noted  in  1873,  when 
the  court  held  void  a  state  license-tax  on 
goods  of  foreign  origin  (Weltoa  p.  Missouri, 
91  U.  8.  275,  23  L.  ed.  347)  and  the  bead 
money  provision  (Henderson  p.  Wicltham,  92 
U.  8.  259,  23  L.  ed.  643).  A  temporary  re- 
turn to  state  rights  occurs  in  Petk  c.  Chicago, 
etc.,  R.  Co.,  94  U.  8.  164,  24  L.  ed.  97,  where 
the  court  upholds  a  state-fare  regulation  when 
Mm  terminus  ia  within  the  state;  but  in  the 
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next  year  it  held  the  stat*  could  not  require 
separate  aecommodationa  for  negroes  (HaJl  «. 
De  Cuir,  96  U.  S.  48B,  24  L.  ed.  S47)  and 
went  on  in  1885  to  quash  a  state  tax  on  tha 
business  of  an  interstate  ferry  (Glouoeaten- 
Feny  Co.  P.  Pennsylvania,  114  U.  S.  IIM,  fi 
8.  Ct.  826,  29  L.  ed.  158).  In  the  two  sae- 
ceeding  years  the  court  further  cut  down  Btat« 
authority  by  overruling  two  eaaea  detnded  in 
the  previous  decade.  Wabash,  etc,  R.  Co.  v. 
Illinois,  lie  U.  8.  657,  7  8.  Ct  4,  30  L.  ed. 
244  loperrulinp  Peik  p.  Chicago,  etc.,  R.   Co., 


7  S.  Ct  1116,  30  L.  ed.  1200  lopemtlinjr  PhU- 
adelphia.  etc.,  R.  Co.  P.  Pennsylvania.  IS  WaJL 
<U.  8.)  284,  21  L.  ed.  164].  In  I8S7  it  w»s 
also  held  that  even  in  the  absence  of  discrimi- 
nation a  state  could  not  levy  a  tax  on  dmin- 
mers  engaged  in  interstate  business.  Robbina 
P.  Shelby  County  Taxing  Dist.,  120  U.  S.  489, 
7  8.  Ct.  692.  30  L.  ed.  694.  In  1868  in  Bow- 
man p.  Chicago,  etc.,  R.  Co.,  125  U.  8.  466,  8 
8.  Ct  689,  1062,  31  L.  ed.  700,  the  court  de- 
nied the  power  of  the  state  to  forbid  the  im- 
portation of  liquor  and  went  so  far  in  L«isy 
p.  Hardin,  135-  U,  8.  100,  10  8.  Ct  681,  34 
L.  ed.  128,  as  to  extend  this  doctrine  to  a  sale 
of  liquor  in  the  ori^nal  packages.  The  ex- 
tremity of  this  decision  provoked  eong;resa  to 
set  it  aside  by  legblation  (see  7n  re  Rahrer, 
140  U.  8.  645,  11  8.  Ct.  865,  35  L.  ed.  572). 
and  for  a  time  the  court  was  more  lenient 
toward  the  states.  In  Pullman's  Palace-Car 
Co.  p.  Pennsylvania,  141  U.  8.  18,  11  S.  Ct. 
876,  36  L.  ed.  613,  the  stat«  was  allowed  to 
tax  an  Interstate  carrier  proportionately  to- 
its  business  in  the  state;  and  in  Plumley  r. 
Massachusetts,  156  U.  8.  461,  15  8.  Ct.  154,  39 
L.  ed.  223,  a  SDate  oleomargarine  statute  was 
upheld,  the  case  beii^  In  spirit  opposed  to 
Leisy  p.  Hardin,  135  U.  8.  100,  10  8.  Ct.  681. 
34  L.  ed.  128.  In  Schollenberger  c.  Penjiayl- . 
vania.  171  U.  8.  1,  18  8.  Ct.  757.  43  L.  ed.  49, 
coneeming  oleomargarine,  although  clearly 
distinguiriiable  from  the  Plumley  case,  the 
court  shows  an  antistate  tendency  again. 

The  power  is  uid  to  be  exclnsive  in  tb« 
following  cases: 

CalifomUt.—  Carson  River  Lumbering  Co, 
p.  Patterson.  33  Cal.  334;  Mitchell  r.  Steel- 
man,  8  Cal.  363;  People  c.  Downer,  7  Oil.  169. 

lama. —  Gatton  v.  Chicago,  etc.,  R.  Co.,  95 
Iowa  112,  63  N.  W.  689,  29  L.  R.  A.  66S. 

Kantaa. —  Hardy  f.  Atchison,  etc.,  R.  Co., 
32  Kan.  693,  5  Pac.  6. 

VtmtMofo. —  Foster  p.  Blue  Earth  Coim^, 
7  Minn.  140. 

United  Statea. —  Gibbons  p.  Ogden,  9  Wheat. 
(U.  8.)  1,  6  L.  ed.  23;  The  Chusan,  S  Storjr 
(U.  8.)  455,  G  Fed.  Cas.  No.  2,717. 

Contra,  see  People  P.  Coleman,  4  Cal.  46,  ■ 
60  Am.  Dec.  581 ;  Thorns  p.  Greenwood,  6  Ohi* 
Dec.  (Reprint)  639,  7  Am.  L.  Rec.  320. 

See  10  Cent.  Dig.  tit  "  Commeree,"  |  S. 
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thattbe  esbject  eliall  ramun  free  from  legislative  interference  and  is  proliibited 
by  state  BCtioQ ;  ^  bnt  nou-actiou  by  congress  is  not  equivalent  to  a  declaration 
tuat  the  subject  shall  be  nntrammeled  by  regulation,  where  tiie  subject  is  of  a 
local  Datnre."  The  inference  probibiting  state  action  drawn  from  non-action  by 
congress  is  said  to  be  stronger  in  the  caae  of  foreign  tlian  interstate  commerce,™ 
and  in  tlie  eve  of  commerce  by  water  than  commerce  by  land." 

6.  Effect  of  Cohgbbssignal  AcnoH  oh  State  Law.  A  rwnlation  of  oommerco 
by  congress  is  of  paramount  authority,  superseding  state  law,"  under  whatever 
Hiitliority  the  state  may  have  acted."  Valid  state  statntes  are  merely  suspended 
from  operation  by  the  enactment'  of  a  superseding  federal  statute  and  revive  oa 
the  repeal  of  such  statute.'" 

6.  Effect  of  an  Intbbstatb  Compact.  The  powers  of  congress  over  commerce 
can  be  in  no  way  affected  by  an  agreement  between  two  states." 

7.  Delegation  of  Powebs.  Congress  may  not  delegate  to  a  state  its  powers  of 
r^ulation,''*  but  it  may  constitutionally  provide  at  wliat  point  in  their  transporta- 


71.  Western  Union  Tel.  Co.  t).  CaII  Pub. 
Co.,  181  U.  S.  92,  21  S.  Ct  661,  45  L.  ed.  765 
[ofTInntnjr  58  Nebr.  IB2,  78  N.  W.  619] ;  Hob- 
biiu  V.  Shelbj  County  Taxing  Dist.,  120  U.  8. 
4S0,  T  8.  Ct.  692,  30  L.  ed.  094;  WKbaeh,  etc., 
R.  Co.  V.  niinoia,  118  U.  S.  567,  7  8.  Ct.  4,  30 
L.  ed.  244 ;  Piekard  c.  Pullman  8outherD  Car 
Co.,  117  U.  8.  34,  6  S.  Ct.  636,  29  L.  ed.  785; 
WaUing  D.  Miehigatt,  116  U.  S.  44«.  6  B.  Ct 
454,  29  li.  ed.  691;  Brown  v.  Huatou,  114 
U.  S.  622,  5  &  Ct.  1091,  29  L.  ed.  257 ;  Mobile 
County  V.  Kimball,  102  U.  8.  691,  26  L.  ed. 
238;  BuuibAl,  etc.,  R.  Co.  e.  Euaen,  96  U.  8. 
466.  24  L.  ed  627;  Weltou  v.  Missouri,  »] 
U.  8.  275,  23  L.  ed.  347  i  6tate  Freight  Tax 
"--    ,  15  WalL   (U.  S.)   232,  21  L.  ed.   Ufl; 


Wbeat  |U.  S.)  I,  222,  6  L.  ed.  23,  per  John- 
■on,  J.  Compare  Lemmon  e.  People,  20  N.  Y. 
662,  611,  where  in  the  stress  of  the  anti- 
slaTeiT  feeling  it  was  held  that  the  fact  that 
eongrees  had  not  regulated  the  interstate 
tmnaahipment  of  slaves  "  partly  on  land  and 
partly  on  water  "  allowed  state  action. 

72l  See  infra,  IV,  B;  and  Western  Union 
Tel.  Co.  V.  James,  162  U.  S.  650,  16  S.  Ct.  934, 
40  U  ed.  1105;  Covington,  etc.,  Bridge  Co. 
r.  Kentucky,  154  U.  S.  204,  14  S.  Ct  1087,  38 
L.  ed.  962;  Sturgea  v.  Crown  inshield,  4  Wheat 
{V.  S,|  122,  183,  4  L.  ed.  629;  Silliman  e. 
Hudson  fiiver  Bridge  Co.,  4  Btatchf.  (U.  8.) 
395,  22  Fed.  Gas.  No.  12,862. 

73.  Bowman  r.  Chicago,  etc.,  R.  Co.,  126 
U.  S.  466,  8  S.  Ct.  689,  1062,  31  L.  ed.  700. 

74.  Baltimore,  etc.,  R.  Co.  c.  Maryland,  21 
Wall.  (U.  S.)  4B8,  22  L.  ed.  678.  where  the 
following  language  is  used  by  Bradley,  J.; 
"  The  navigable  waters  of  the  earth  are  recog- 
nized public  highways  of  trade  and  inter- 
conrse.  No  franchise  is  needed  to  enable  the 
navigator  to  use  them.  .  .  .  But  it  is  diCTer- 
ent  with  transportation  by  land.  This,  when 
the  Constitution  was  adopted,  was  en'irely 
performed  on  common  roads,  and  in  vehicles 
drawn  by  animal  power.  No  one  at  that  day 
imagined  that  the  roads  and  bridges  of  the 
country  (except  when  the  latter  croMed  navi- 
gable streams)  were  not  entirely  subject,  both 
a«  to  their  conitruetion,  repair  and  manage- 
ment, to  state  regulation  and  eontro],"  ete. 


ing  c 
Palmer  v.  Cuyahoga  County,  3  McLean  (U.  8.> 

226,  18  Fed.  Cas.  No.  10,698;  Charge  to  Grand 
Juiy,  2  Sprague  (U.  S.)  279,  30  Fed.  Cas. 
No.  18,266. 

Where  the  federal  itatute  ezpreaily  pro- 
Tides  that  the  state  nower  of  regulation  ia 
not  superseded  by  it,  tne  state's  authority  re- 
mains unimpaired.  Pervear  v.  Massachusetts. 
5  Wall.  (U.  8.)  475,  18  L.  ed.  608.  Comparm 
CroBsman  v.  Lunnan,  67  N.  Y.  App.  Div.  393, 
68  N.  Y.  Suppl.  311,  where  it  is  held  that  con- 
gress, by  the  act  of  1B90  (26  U.  8.  Stat,  at  L. 
p.  414,  c.  839)  prohibiting  the  adulteration 
of  food  products,  did  not  supersede  or  render 
inoperaUve  N.  Y.  Laws  (1893),  c  661,  |  41. 
pronibiting  the  sale  of  a  food  product  colored 
or  powdered,  since  the  state  law  is  not  a  r^^- 
lation   of  eonunarce  but  an  exercise   of   tha 

76.  Sinnot  e.  Davenport,  22  How.   (U.  8.f 

227,  16  L.  Dd.  243,  where  it  was  said,  per 
Nelson,  J.,  that  a  federal  statute  would  over- 
ride a  Btat«  statute  "  without  regard  to  the 
source  of  power  whence  the  State  Legislature 
derived  its  enactment "  [cited  with  approval 
in  Missouri,  etc.,  R.  Co.  p.  Haber,  169  V.  S. 
613,  18  8.  Ct.  488,  42  L.  ed.  878].  Compont 
Com.  c.  Crane,  158  Mass.  218,  33  N.  E.  3BS, 
holding  that  the  act  of  congress  of  Aug.  2,. 
1886,  in  which  is  incorporated  section  3243 
of  the  Revised  Statutes,  providing  for  licens- 
ing by  the  internal  revenue  department  Uie 
sale  of  oleomargarine,  does  not  render  tbft 
prohibition  or  regulation  of  such  traffic  by  ih 
state  unconstitutional. 

77.  Henderson  c.  Spofford,  59  N.  Y.  ]3t 
laffirming  3  Daly  (N.  Y.)  381,  10  Abb.  Pr. 
N.  8.  (N.  Y.)  140].  See  also  for  a  like  r^ 
suit  in  an  analogous  situation,  where  tha 
efTect  of  a  repeal  of  a  national  bankrupt  act 
upon  state  insolvent  laws  is  discussed.  Bank- 

BUPTCr;    IWSOLVBKCT. 

78.  South  Carolina  v.  a«orgia,  93  U.  8.  4., 
23  L.  ed.  782;  Pennsylvania  V.  Wheeling, 
etc..  Bridge  (^.,  18  How.  (U.  8.)  421,  I& 
L.  ed.  436. 

79.  In  re  Rahrer,  140  U.  8.  645,  11  8.  Ot. 
886,  36  L.  ed.  572  ^reverting  43  Fed.  566,  10 
L.  R.  A.  444] ;  In  ra  Van  Vllet,  43  Fed.  761, 
10  L.  R.  A.  461. 
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tion  sabjects  of  interetate  commerce  shall  become  anbject  to  etate  lav  and  to  state 
regulation." 

B.  Powers  of  the  States  —  1.  Om  birsBSTAiE  Commbrce.  The  states  may 
not  directly  regulate  interstate  or  foreign  commerce,"'  except  in  mattera  Duai- 
fected  by  congreeaional  action  and  of  a  local  nature,  not  requiring  Quiform  treat- 
tueot,'*  ae  iu  the  exercise  of  the  state  police  power  where  the  safety,  health,  or 
convenience  of  their  citizens  is  afiected,"  or  in  matters  iacidentally  affecting  com- 
«,**  as  a  charge  for  a  local  facility  fomished,*"  althoneh  the  article  regulated 


meroe,"  as  a  charge  for  a  local  facility  i 
may  enjoy  a  federal  patent.** 

2.  OvKR  INTBBHAL  CoMMBRCB.    The  States  have  exclasive  control  over  internal 
oommerce  within  their  bonndariee." 


80.  J»  re  Rahrar,  140  U.  8.  645,  11  S.  Ct. 
8«S,  35  L.  ed.  572  [rmernns'  43  Fed.  656,  10 
L.  R.  A.  M4] ;  Jn  re  Van  Vliet,  43  Fed.  761, 
10  L.  R.  A.  461  j  fn  m  Spickler,  43  Fed.  653, 
10  It.  R.  A.  446.  And  compare  SUta  v.  Biz- 
man,  162  Mo.  1,  02  S.  W.  928. 

61.  Faasenger  Cues,  7  How.  (U.  8.)  283, 
12  L.  ed.  702.  And  see  Louisville,  etc.,  R. 
Co.  V.  Eubank,  184  U.  S.  27,  22  8.  Ct  277,  46 
L.  ed.  416. 

Ihe  rale  of  the  comt  ie  well  stated  u  fol- 
lows :  "  The  adjudjcationa  of  thie  court  with 
reipect  to  the  power  of  the  states  over  the 
general  subject  of  commerce  are  divisible 
into  three  classes.  First,  those  in  which  the 
|tower  of  the  state  is  exclusive ;  second,  those 
in  which  the  states  may  act  in  the  abeence 
of  legislation  by  Congress;  third,  those  In 
which  the  action  of  Cougresa  is  eiclusive  and 
the  states  cannot  interfere  at  all."  Coving- 
ton, etc.  Bridge  Co.  c.  Kentucky,  154  U.  S. 
204,  209,  14  S,  Ct  1087,  3B  L.  ed.  962. 

82.  California. —  State  V.  The  Constitution, 
42  Cal.  576,  10  Am.  Rep.  303. 

Kentucky. —  Newport  V.  Taylor,  16  B.  Mon. 
(Ky.)  69B. 

Louisiana. —  New  Orleans  v.  The  Martha  J. 
Ward,  14  La.  Ann.  ESB. 

Pennayloania. —  Craig  V.  Kline,  05  Pa.  St. 
399,  3  Am.  Rep.  636. 

BoutK  Carolina.  —  State  c.  Pinckney,  10 
Rich.   (S.  C.)   474. 

United  filafe*. -^  Card  well  v.  American 
River  Bridge  Co..  113  U.  S.  206,  S  S.  a.  423, 
28  L.  ed.  969;  Rodd  v.  Heartt  21  Wall. 
<U.  S.)  568,  22  L.  ed.  654;  Cooley  v.  Board  of 
Wardens,  12  How.  (U.  S.)  299,  13  L.  ed.  996; 
Rhea  v.  Newport  etc.,  R.  Co.,  60  Fed.  16; 
Louisville,  etc.,  R.  Co.  v.  Tennessee  R.  Com- 
mission, 19  Fed.  679. 

See   10   Cent.   Dig.   tit   "Commerce,"   |   7 

83.'  Norfolk,  etc.,  R.  Co.  P.  Com.,  93  Va. 
749,  24  8.  E.  837,  67  Am.  St.  Rep.  827,  34 
L.  R.  A.  106 ;  Austin  c.  Tennessee,  179  U.  8. 
343,  349,  21  S.  Ct.  132,  4fi  L.  ed.  224,  where 
It  is  said :  "  We  have  had  repeated  occasion 
to  hold,  where  state  legislation^  has  been  at- 
tacked as  violative  ...  of  the  power  of  Con- 
gress over  int«rstat«  commerce,  .  .  .  that,  if 
the  action  of  the  state  legislature  were  as  a 
bona  fide  exercise  of  its  police  power,  and 
dictated  by  a  genuine  regard  for  the  preser- 
vation of  the  public  health  or  safety,  such 
le^Iation  would  be  respected,  thon^  it 
[IV,  A,  7] 


might  Interfere  indirectly  with  interBtata 
commerce."  And  see  State  v.  Bizman,  1^ 
Mo.   I,  62  S.  W.  828. 

For  itrlUng  exunplea  of  the  nse  of  tlie 
State  police  power  over  interstate  commero* 
see  infra,  IX.  C,  2. 

The  luppieulon  of  v&granta  by  a  Bt«tut« 
requiring  payment  of  a  license-tax  by  a  per- 
son residing  on  a  boat,  although  it  applies  to 
the  Ohio  imd  MisBissippi,  is  not  an  interfer- 
ence with  interstate  commerce.  Robertson 
t>.  Com.,  101  Ky.  28S,  19  Ky.  L.  Rep.  442,  40 
S.  W.  920. 

When  the  *t«te  police  power  coaMcta  witk 
the  powers  of  congreia  the  federal  authoritj 
is  supreme.  Lin  Sing  v.  Washburn,  20  Cm. 
634.    See  also  ivpra,  IV,  A,  4. 

84.  Robbins  v.  Shelby  County  Taxing  Dist., 
120  U.  8.  489,  493,  7  S.  Ct  592,  30  L.  ed.  6&4. 
And  see  infra,  IX. 

60.  Hopkins  v.  V.  S.,  171  U.  8.  678,  6S7,  19 
8.  Ct.  40,  43  L.  ed.  290,  where  it  is  said: 
"  But  in  all  the  cases  which  have  come  to 
this  court  there  is  not  one  which  lias  denied 
the  distinction  I>etween  a  regulation  which 
directly  afFects  and  embarrasses  interstate 
trade  or  commerce,  and  one  which  is  nothing 
more  than  a  diarge  for  a  local  facility  pro- 
vided for  the  trai^action  of  such  commerce^" 
The  court  holds  that  the  business  of  live- 
etock  commission  merchants  is  of  this  latter 
nature.      See  also  infra,  IX. 

86.  An  article  patented  hy  the  United 
States  may  be  regulated  in  sale  and  use  by 
a  state.  Webber  v.  Virginia,  103  U.  S.  344, 
26  L.  ed.  6S5;  Patterson  v.  Kentucky,  97 
U.  8.  501,  24  L.  ed.  1115,  iUuminating  oU 
all^d  to  be  dangerous. 

87.  /Mfiana.~-Brechbni  t>.  Randall,  102 
Ind.  S2B,  1  N.  E.  362,  52  Am.  Sep.  695 ;  Sears 
V.  Warren  County,  36  Ind.  267,  10  Am.  Rep. 
62. 

Louisiana. —  New  Orleans  v.  The  Martha  J. 
Ward,   14  Ia.  Ann.  289. 

New  Jersey. —  State  e.  Corson,  67  N.  J.  L. 
178,  60  Atl.  780. 

Neui  York. —  Fitdi  c.  Livingston,  4  Sandf. 
(N.  Y.)  492;  People  tt.  Huntington,  4  N.  Y. 
Leg.  Obs.   187. 

South  Carolina.  —  State  v.  PiueknMr,  10 
Rich.   (S.  C.)  474. 

United  Blatet. —  Sinnot  f.  Davenport,  22 
Bow.  (U.  S.)  227,  IQ  L.  ed.  243;  Qibbona  v. 
Ogden,  g  Wheat.  (U.  8.)  1,  6  L.  ed.  23  [rv- 
vereing    17    Johns.    (N.   Y.)    488];   King   v. 
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S.  DtsCBDlDUTlOMS  IS  Obnbrai..''  The  federal  constitution  forbids  the  BSTeral 
states  to  discriminate  in  any  wa;  a^nst  the  persons  or  property  of  other  states," 
or  against  the  use  of  prodncts  of  other  BtateB,'^  even  after  they  have  become 
incorporated  with  the  mass  of  property  of  the  state,"  or  against  their  sale  within 
tlie  state,  either  bj  requiring  a  license  for  their  sale  on  more  onerous  tenns  and 
reqairements  than  are  imposed  on  domeedc  prodncte**  or  in  other  ways,"  or 


Amciieui  Truup.  Co.,  1  Flipp.  (U.  S.)  1,  14 
Fed.  Cas.  No.  7,787,  1  Weat.  L.  Month.  186; 
H&ldennan  e.  Beekwith,  4  UcLun  (U.  S.) 
eait,  11  Fed.  Caa.  No.  6,907 ;  U.  9.  v.  New  Bed- 
fard  Bridge,  1  Woodb.  i  M.  (U.  S.)  401,  27 
Fed.  Om.  Xo.  15,867,  10  Law  Hep.  127 ;  The 
Bright  SUr,  1  Woolw.  (U.  S.)  266,  4  Fed. 
Cm.  No.  1,890,  1  Am.  L.  T.  Rep.  (U.  8.  Cte.) 
107,  8  Int.  Rev.  Rec.  130;  U.  S.  c.  The  Jeimee 
Uorriaon,  Newh.  Adm.  241,  26  Fed.  Cas.  No. 
15.466,  4  N.  Y.  Leg.  Obe.  333,  6  Fa.  L.  J. 
132. 

See  10  Cent  Dig.  tit.  "  Conuueroe,"  t  T. 

The  Creek  Council  Act  incorporating  and 
{tantins  an  exclnaive  franchise  to  a  oompanf 
to  operate  *  telephone  e^atem  in  the  Creek 
nation  la  not  repugnant  to  the  interstate  com- 
merce clause  of  the  constitution  (U.  S.  Const. 
arL  1,  t  8),  jn  so  far  as  it  grants  to  the 
eompanj  the  exclusive  franchise  to  conduct 
its  business  locallj  within  such  nation.  Uus- 
kogte  Nat  Tel.  Co.  v.  Hall,  (Indian  Terr. 
iOOll  64  S.  W.  600. 

B8.  For  a  fullei  treatment  of  this  topic 
see  infra,  IX. 

89.  The  ttaeoi7  of  the  court  as  to  dlscrim- 
inationa  is  not  always  clear  from  the  deci- 
siona.  Where  the  diacrimination  acts  upon 
persons  of  other  states  it  maj  be  bad  under 
tbe  privileges  and  immunities  clause  of  the 
constitution  (U.  S.  Const  art.  4,  |  2,  clause  1) 
or  as  a  denial  of  "  tbe  equal  protection  of  the 
lawa"  guaranteed  bf  the  fourteenth  amend- 
ment But  where,  as  in  Osborne  v.  Mobile, 
10  Wall.  (U.  S.)  479,  21  L.  ed.  470,  the  dia- 
crimination is  on  a  business  and  not  on  a 
penon,  it  may  conceivably  be  held  bad  on 
the  theory  expressed  in  Crandall  c.  Nevada, 
e  WalL  (U.  S.)  36,  18  L.  ed.  744,  745,  that 
the  United  States  is  one  nation  and  not  to  be 
divided  by  state  regulations.  See  Ward  ». 
Maryland,  12  Wall.  (U.  S.)  418,  20  L.  ed. 
449,  where  it  is  said  in  relation  to  a  discrimi- 
nating license-t&x  on  peddlers:  Inasmuch 
as  the  "  constitution  also  providea  that  the 
citiKns  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citisena  in  the 
several  States,"  it  follows  that  the  defendant 
might  lawfully  sell  or  expose  to  sale  any 
gc^  which  the  permanent  residents  of  the 
state  might  sell  or  offer  or  expose  for  sale  in 
that  district,  without  being  subjected  to  any 
higher  tax  or  excise  than  that  exacted  by  law 
of  such  permanent  residents.  The  theory  is 
well  stated  as  follows :  "  It  must  be  regarded 
as  settled  that  no  Sta£e  can  consistently  with 
the  Federal  Constitution,  impose  upon  the 
products  of  other  States,  brought  therein  for 
sale  or  use.  or  upon  citizens  because  engased 

in   the   sale   therein,   or    the    transportation 

thereto,  of  tbe  products  of  other  States,  more 


onerous  public  bnrdens  or  taxes  than  it  im-. 
poses  upon  the  like  products  of  its  own  terri- 
tory." Quy  V.  Baltimore,  100  U.  S.  434,  439, 
26  L:  ed.  743,   1  Kv.  L.  Rep.  206. 

90,  Examples  of  uivalid  legnlaUonm. —  The 
state  may  not  prohibit  the  use  on  municipal 
works  of  stone  prepared  outside  the  state 
(People  c.  Coler,  106  N.  Y,  1*4,  69  N.  E.  778 
[drfSmtitiff  66  N.  Y.  App.  Div.  469,  68  N.  Y. 
Suppl.  767])  or  require  distinctive  markings 
on  convict-made  goods  from  another  state 
(People  c.  Hawkins,  157  N.  Y.  1,  61  N.  E.  257, 
68  Am.  St  Bep.  730,  42  L.  R.  A.  490  [o/- 
/Jrmins  20  N.  Y.  App.  Div.  494,  47  N.  Y. 
Suppl.  66  iaifirming  86  Hun  (N.  Y.)  43,  32 
N.  ¥.  Suppl.  624,  66  N.  Y,  St.  679,  which  af- 
flrmt  10  Misc.  (N.  Y.)  65,  31  N.  Y.  Suppl. 
115,  63  N.  Y.  St  399)]). 

61.  Welton  v.  Missouri,  91  U.  S.  276,  281, 
282,  23  L.  ed.  347,  where  it  is  said  that  the 
power  of  congress  protects  merchandise,  "  even 
after  it  has  entered  tbe  State,  from  any  bur- 
dens imposed  by  reason  of  ita  foreign  origin." 
Contra,  Davis  c.  Daahiel,  61  N.  C.  114,  sus- 
taining a  discrimination  in  taxation  on  the 
ground  that  the  goods  were  incorporated  in 
the  mass  of  propraty  in  the  state.  And  see 
infra,  VIII. 

82.  The  state  may  sot  req.tiie  a  licenie 
merely  of  non-residents  offering  to  sell  within 
the  state  ihe  products  of  other  states  (Ward 
c.  Maryland,  12  Wall.  (U.  S.)  418.  20  L.  ed. 
449  [reverting  31  Md.  279,  1  Am.  Rep.  60]), 
or  of  any  person  selling  witbin  the  state  mer- 
chandise from  'outsitfe  the  state  {Eg  p. 
Thomas,  71  Cal.  204,  12  Pac  63;  Amea  t>. 
People,  26  Colo.  608,  G6  Pac.  72S;  State  V. 
North,  27  Mo.  464;  Webber  v,  Virginia,  103 
U.  S.  344,  26  L.  ed.  666  [mveraing  33  Gratt 
(Va.)  898];  Welton  o.  Misniuri,  91  U.  S. 
276,  23  L.  ed.  347,  where  a  license-tax  was 
imposed  on  peddlers  and  peddlers  were  defined 
as  persons  going  from  place  to  place  selling 
goods  not  the  product  of  the  state.  Contra, 
Beall  V.  State,  4  Blackf.  (Ind.)  107;  Higgins 
V.  Rinker,  47  Tex.  381,  393,  as  to  intoxicating 
liquors],  or  impose  a  license-tax  and  otber 
restrictions  on  persons  selling  meat  not  of 
their  own  raising  while  imposing  no  such 
burdens  on  persona  selling  their  own  meat 
(Georgia  Packing  Co.  c.  l&con,  60  Fed.  774, 
22  L.  R.  A.  77S). 

A  license  for  the  sale  of  convict  goode  made 
out  of  the  state  is  an  invalid  requirement 
Arnold  v.  Yandera,  66  Ohio  St  417,  47  N.  E. 
60,  60  Am.  St.  Rep.  763;  State  p.  Yanders,  6 
Ohio  S.  ft  C.  PI.  Dec.  576,  7  Ohio  N.  P.  859; 
Matter  of  Yanders,  2  Ohio  S.  ft  C.  PI.  Dee. 
126,  1  Ohio  N.  P.  190. 

&S.  An  affidavit  aa  to  the  place  of  growth 
of  nursery  stock  grown  outside  tbe  state  and 
[IV,  B,  S] 
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against  persons.**  It  is  not  a  discrimination  to  require  government  worK  to  bo 
done  in  the  Btate,"  to  pass  general  regnlations  respecting  sales,"  to  lay  a  general 
tax  on  certain  articles  whicu  are  not  manufacturea  in  the  state,*^  or  to  pass  par* 
ticular  laws  concerning  all  persons  engaged  in  certain  kinds  of  bnsinees.** 

V.  FROTECTIOK  OF  COllllERCE. 

A.  In  GenePal.  Congress  has  plenary  aathoritr  to  protect  interstate  and 
foreign  commerce."  It  may  enact  statntes  panisning  corabiDations  against 
restraint  of  commerce  among  the  states'  or  may  pnnisK  the  connterfetting  of 
foreign  bank-notes.'  80  it  is  not  in  contravention  of  federal  jurisdiction  for  a 
state  to  punish  crimes  and  enforce  contracts  made  in  the  course  of  interstate 
and  foreign  commerce.* 

B.  CommeFCe  by  Water.  Congress  may  punish  offenses  against  commerce 
by  water  by  defining  and  punishing  either  piracies  and  felonies,*  or  offenses  of 
lower  grade  committed  on  the  higli  seas,*  as  by  punishing  theft  from  stranded 
vessels*  or  by  making  it  a  crime  to  board  an  incoming  vessel  without  permission.^ 
Under  the  same  power  congress  may  provide  for  tJie  arrest  and  detention  of 
seamen  deserting  in  breach  of  their  contract  of  services,*  and  a  state  may,  in 
tlie  absence  of  congressional  action,  punish  those  who  aid  seamen  to  desert.* 


a  bond  to  the  purchaser  rsixj  act  be  required 
t«  be  filed  with  the  secretary  of  state.  Jn  r« 
Scbecbter,  63  Fed.  696. 

WharfAse  fees. —  Guy  n.  Baltimore,  100 
U.  S.  434,  2S  L.  ed.  743,  1  Ej.  L.  Rep.  206. 
A  wharfage  fee  impoaed  by  a  city  only  upon 
Teasels  tranBporting  the  products  of  outer 
Btates  is  invalid.    See  in^ro,  X,  B,  2,  d.  (IV). 

94.  Feeheiiner  v.  Louisville,  84  Ky.  306,  8 
Ky.  U  Kep.  310,  2  S.  W.  66  (where  a  higher 
tax  waa  imposed  on  the  business  of  merchaats 
of  other  states]  ;  Albertson  v.  Wallace,  81 
N.  C.  479,  4Sa  (a  discrimination  between 
wholesale  dealers  doing  business  in  the  stata 
and  there  residing  and  non-residents  is  in- 
valid) ;  Ward  f.  Maryland,  12  Wall,  (U.  S.) 
418,  20  L.  ed.  44B  [reiwrMiiji  31  Hd.  279,  1 
Am.  Rep.  SO]. 

86.  Tribune  Printing,  eb:.,'0.  c.  Barnes,  7 
N.  D.  B91,  75  N.  W.  904. 

96.  "  Bankrupt  ulea "  may  be  regulated 
by  a  requirement  that  the  facts  shall  be  stated 
under  oath  to  a  state  officer  and  a  deposit 
made.      Ea  p,  Mosler,  8  Ohio  Cir.  Ct,  324. 

97.  Singer  Mfg.  Co.  P.  Wright,  33  Fed.  121, 
where  a  tax  on  sewing-machine  companies 
"selling  or  dealing  in  sewing-machines,  by  it- 
self or  its  agents,  in  this  state"  was  held  to 
be  valid,  although  there  are  in  fact  no  sew- 
ing machines  manufactured  in  the  state. 

98.  It  is  no  discdmination  to  lay  a  tax  on 
all  corporations,  foreign  and  domestic,  except 
manufacturing  or  mining  corporations  wholly 
engaged  in  cariying  on  manufactures  or  min- 
ing ores  within  the  state,  as  the  exemption  in- 
eludes  foreign  as  well  as  domestic  corpora- 
tions (New  York  c.  Roberts,  171  U.  S.  658, 
19  S.  Ct.  68,  43  L.  ed.  323)  or  to  require  a 
license-tax  o(  all  persons  selling  cigarettes  in 
the  state  whether  or  not  they  are  there  manu- 
factured  (fn  re  May,  82  Fed.  422). 

99.  Charge  to  Qrand  Jury,  2  Sprague  (U.  S.) 
E7».  30  Fed.  Cas.  No.  19,256. 

1.  U.   S.  p.  Elliott,  04  Fed.  27;   U.   S.  f. 
Alger,  62  Fed.  824. 
[IV,  B,  8] 


S.  U.  S.  V.  Arjona,  120  U.  S.  479,  7  B.  Ct. 

628,  30  L.  ed.  728,  even  though  the  counter- 
feiting is  of  private  and  not  govemmeat 
paper.  The  court  proceeds  on  the  theory 
that  international  protection  against  counter- 
feit money  was  a  matter  of  international  Iav 
or  the  comity  of  nations  which  falls,  without 
express  provision  in  the  constitution,  witltiii 
the  power  of  congress,  and  the  court  «aaimi- 
la  tea  the  case  of  private  negotiable  paper 
within  this  principle,  on  account  of  the  de- 
mands of  modern  commercial  custom.  The 
court  quotes  infer  alia,  Yattel  L.  Nat.  (ed.  of 
1S76),  bk.  1,  c.  10,  pp.  46,  47. 

3.  Caldwell  P.  State,  1  Stew,  ft  P.  (Alk.) 
327. 

4.  U.  S.  Const,  art  1,  \  8,  clauae  10. 

5.  The  Ulysses,  Brunn.  Col.  Cas.  (U.  8.) 

629.  24  Fed.  Cas.  No.  14,330,  S  Law  Rep. 
241  (holding  that  the  power  to  punish  minor 
offenses  may  be  sustained  under  tha  com- 
merce clause  of  the  constitution)  ;  Charge  to 
Grand  Jury,  2  Sprague  (U.  S.)  28S,  30  Fed. 
Cas.  No.  18,277. 

a.  U.  8.  V.  Coombs,  12  Pet.  (U.  8.)  72,  ft 
L.  ed.  1004. 

7.  U.  S.  p.  Anderson,  10  Blatchf.  (U.  S.> 
226,  24  Fed.  Cas.  No.  14,447. 

S.  Ex  p.  Fool,  2  Va.  Cas.  276.  Oomjhuv 
Matter  of  Francis  de  Flanchet,  2  Hawaii  112, 
where  a  deserting  seaman  was  arrested  in 
Hawaii  under  the  provisions  of  the  tenth  ar- 
ticle of  the  United  States  treaty  with  the 
kingdom  of  Ilawaii. 

A  second  arrest  for  the  same  act  of  dsoer- 
tion  is  unjuatifiable.  Matter  of  Kauffman, 
2  Hawaii  313. 

Evidence  of  a  cnatom  binding  seamen  to  re- 
main with  their  ships- eight  days  after  the 
end  of  a  cruise  must  be  clearly  proved.  Hat- 
ter of  Evans,  2  Hawaii  311. 

9.  Handel  r.  Chaplin,  111  Ga.  800,  3S  S.  E. 
979,  Gl  L.  R.  A.  720;  Ea  p.  Young,  36  Ong. 
247,  69  Pae.  707,  78  Am.  St  Hep.  772,  4S 
L.  R.  A.  1S3. 
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C  Commeree  mth  the  Indian  Tribes.'"    Congreea  ma;,  ab  a  protection  to 

eomuierGe  witli  the  ladian  tribes,  define  aod  panisb  crimea  committed  by  white 
men  on  Indians  and  by  Indians  on  white  men  even  within  state  limits." 

D.  Bemoval  of  ObstructlonB  to  Commercial  Ways.  Tlie  national  govern- 
ment may  remove  all  obstructions  to  the  highways  of  interstate  or  foreign  com- 
merce'* on  artitioial  as  well  as  nataral  highways,"  either  by  force  operating 
through  the  executive,"  even  althoueh  the  obstruction  is  also  a  crime,"'  or  by  the 
eqnity  powers  of  the  federal  courts,"  if  the  obstruction  cannot  be  as  well  removed 
by  legal  process,"  on  the  initiative  of  an  individual  irreparably  damaged  "  or  at 
the  petition  of  the  government,  althoQgh  the  government  has  no  pecuniary  inter- 
est," notwithstanding  a  concurrent  remedy  exists  by  the  use  of  phyBical  force,*" 
and  even  although  the  acta  enjoined  iuvolve  the  commiseioa  of  a  crime.*' 


10-  Wliat  constittitH  commerce  with  the 
Iidlin  tribes  «e«  Mpra,  III,  D. 

11.  U.  S.  t>.  Martin,  8  Sawr.  (U.  S.)  473, 

14  Fed.  817. 

12.  A  sntmiuiy  of  the  viewa  of  the  court 
it  eonUined  in  /»  n  Debs,  1S8  U.  S.  564,  699, 

15  S.  Ct  000,  39  L.  ed.  1092,  where  it  is  said 
by  Brever,  J,  \  "  Smnmin^  up  our  conclxi- 
lioni,  we  hold  that  the  government  of  the 
United  States  ia  one  having  jurisdiction  over 
eniy  foot  of  soil  within  its  territory,  and 
setiog  directly  upon  each  citizen ;  that  while 
it  is  a  government  of  enumerated  powers,  it 
has  within  the  limits  of  those  powerB  all  the 
attributes  of  sovereignty!  that  to  it  is  com- 
mitted power  over  interstate  commerce  and 
tlM  transmission  of  the  mail;  that  the  powen 
thns  conferred  upon  the  national  government 
ir«  not  dormant,  but  have  been  assumed  and 
put  into  practical  exercise  by  the  It^slation 
of  Congress;  that  in  tlie  exercise  of  those 
powers  it  is  competent  for  the  nation  to  re- 
move all  obstructions  upon  highways,  natural 
or  artiflcial,  to  the  passage  of  interstate  com- 
msroH  or  the  carrying  of  the  mail." 

IS.  /n  re  Debs,  168  U.  B.  564,  68S,  15  6.  Ct 
MO,  3B  L.  ed.  1092,  where  this  language  is 
found:  "It  is  said  that  the  jurisdiction 
heretofore  exercised  I7  the  national  govern- 
ment  over  highways  has  been  in  respect  to 
wtter-waya  —  the  natural  highways  of  the 
country  —  and  not  over  artificial  highways 
nich  aa  railroads  .  .  .  but  the  basis  upon 
which  rests  its  jurisdiction  over  artificial 
highways  is  the  same  as  that  which  supports 
ft  over  the  natural  highways.  Both  spring 
from  the  power  to  regulate  commerce." 

14.  fn  re  Debs,  168  U.  8.  664,  682,  15  B.  Ct, 
»00,  39  L.  ed.  1092. 

19.  fa  re  Debs.  158  U.  S.  564,  631,  15  8.  Ct. 
BOO,  39  L.  ed.  1092,  where  it  U  said :  "  If  all 
the  inhabitants  of  a  state,  or  even  a  great 
body  of  them  should  combine  to  obstruct  in- 
terstate commerce  or  the  transportation  of 
the  mails,  prosecutions  for  such  oSenses  had 
in  such  a  community  would  be  doomed  in  ad- 
rance  to  failure,  .  .  .  The  whole  interests  of 
the  nation  in  these  respects  would  be  at  the 
sMoIute  mercy  of  a  portion  of  the  inhabitanta 
of  that  single  state.  But  there  is  no  such 
impoteniy  in  the  national  government.  .  .  . 
It  the  emergency  arises,  the  army  of  the  na- 
tion, and  all  its  militia,  are  at  the  senice  of 
the  oatioD  to  compel  obedieuca  to  its  laws." 


16.  In  re  Debe,  168  U.  8.  6S4,  15  8.  Ct. 
900,  39  L.  ed.  1092;  Atty.-Gen.  v.  Forbes,  2 
Myl.  k  C.  123.  133,  14  gng.  Ch.  123  (whera 
it  is  said:  "  The  court  of  exchequer,  aa  well 
as  this  court,  t.ctitig  as  a' court  of  equity,  has 
a  well  established  jurisdiction,  upon  a  pro- 
Deeding  by  way  of  information  to  prevent  nui- 
sances to  public  harbors  and  public  roads")  ; 
Atty.-Gen.  v.  Terry,  lU  R.  0  Ch.  423,  30  L.  T. 
Rep.  N.  S.  215,  22  Wkly.  Rep.  396  (an  in- 
junction against  extending  a  wharf  into  tha 
navigable  portion  of  a  stream). 

17.  Rowe  V.  The  Granite  Bridge  Corp.,  21 
Pick.  (Mass.)  344;  Atty.-Gen.  v.  Brown,  24 
N.  J.  Eq.  89,  91  aembU;  In  re  Debs,  ISB  U.  8. 
664,  692,  16  S.  Ct  900,  39  L.  ed.  1092,  where 
it  was  said:  "And  be<suse  the  remedy  by  in- 
dictment [for  a  public  nuisance]  is  so  efSca- 
cious,  courts  of  equity  entertain  jurisdiction 
in  such  cases  with  great  reluctance,  .  .  .  and 
they  will  only  do  so  where  there  appears  to 
ba  a  necessity  for  their  interference." 

18.  U.  8.  G.  Railroad  Bridge  Co.,  6  He- 
Lean  (U.  8.t  517,  27,  Fed.  Gas.  No.  16.114,  3 
Iav.  L.  Mag.  568  'quoting  Pennsylvania  V. 
Wheeling,  etc.,  Bridge  Co.,  13  How.  (U.  S.> 
618,  14  L.  ed.  2491. 

19.  In  re  Debs,  153  U.  8.  664,  686,  15  B.  Ct. 
900,  39  L.  ed.  1092,  where  it  is  said :  "  While 
it  is  not  the  province  of  the  government  to 
interfere  in  the  mere  matter  of  private  con- 
troversy between  individuals,  or  to  use  ita 
great  powers  to  enforce  the  rights  of  one 
against  another,  yet,  whenever  the  wrongs 
complained  of  are  such  aa  affect  the  public 
at  laige.  and  are  in  respect  of  matters  which 
by  the  Constitution  are  entrusted  to  the  care 
of  the  nation,  aud  concerning  which  the  na- 
tion owes  the  duty  to  all  the  citizens  of  se- 
curing to  them  their  common  rights,  then 
the  mere  fact  that  the  government  has  no 
pecuniary  interest  in  the  controversy  is  not 
sufficient  to  exclude  it  from  the  courts,  or 
prevent  it  from  taking  measures  therein  to 
fully  discharge  those  constitutional  duties." 

20.  Stamford  v.  Stamford  Horse  R.  Co.,  56 
Conn.  381,  15  Atl.  749,  1  L.  R.  A.  375;  In  re 
Debe,  163  U.  S.  604,  15  S.  Ct  900,  39  L.  ed. 
1092. 

ai.  fn  re  Debs,  168  U.  8.  664,  693,  16  S.  Gt 
900,  39  L.  ed.  1092,  where  it  is  said;  "It  ia 
objected  that  it  is  outside  the  Jurisdiction  of 
a  court  of  eqnity  U>  enjoin  the  commission  of 
erintM.  .  ,  .  There   must   be    some    inUrfer.- 

[V.B] 
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VI.  GBHEBAL  LAW  AFFECTIHO  COMMERCE. 

A.  Common  Law.  There  is  no  common  kw  of  the  United  States  in  the 
eenee  of  a  nstioual  ouBtomarr  law  distinct  from  the  common  law  of  England  aa 
adopted  by  the  several  states,^  bat  interstate  commercial  transactions  are  sabject 
to  tnis  common  law  and  not  merely  to  federal  statnte.^  This  common  law  may- 
be enforced  by  state  conrts  only,  nnless  a  question  under  it  comes  before  tlie 
ITnited  States  courts  as  a  matter  of  state  law* 

B.  Statutes* —  1.  In  Oehbral.  The  states  may  apply  general  state  law  to 
persons  engaged  in  interstate  commerce,**  unless  the  law  is  a  denial  of  a  right 
arising  from  interstate  commerce."  The  service  of  legal  process  on  one  engaged 
in  interstate  commerce^  or  a  state  statute  regulating  the  disinterment  of  dead 
bodies"  is  not  an  unlawful  obstruction  of  interstate  commerce.  A  state  may 
prohibit  limitations  by  contract  on  the  right  to  sue  as  to  contracts  made  in   tlie 


cDcea,  actual  or  tiuwatened,  with  property 
or  rights  of  a  pecuniary  nature,  but  when 
Buck  interferences  appear  the  juriediction  of 
a  court  of  equity  arises,  and  ia  not  destroyed 
by  the  fact  that  they  are  accompanied  by  or 
are  themselves  violations  of  the  criminal 
law."  See  also  Mobile  e.  Louisville,  etc.,  R. 
Co.,  84  Ala.  llfi,  126,  4  So.  loe,  S  Am.  St. 
Bep.  348;  Cranford  c.  Tyrrell,  I2B  N.  Y.  341, 
£8  N.  E.  614,  40  N.  Y.  St.  414  (injunction 
against  a  house  of  ill  fame), 

aa.  Western  Union  Tel.  Co.  »,  Call  Pub. 
Co.,  lai  U.  S.  92,  21  S.  Ct,  661,  46  L.  ed.  785 
[a/prminff  6S  Nebr.  192,  78  N.  W.  618]; 
Smith  t;.  Alabama,  124  U.  S.  465,  8  S.  Ct.  664, 
31  L.  ed.  608;  Wheaton  i>.  Peters,  8  Pet. 
(U.  B.)  691,  8  L.  ed.  1Q66 ;  Sheldon  v.  Wa- 
bash R.  Co.,  106  Fed.  786.  And  see,  gen- 
erally, Couuon  Law. 

B3.  Western  Union  Tel.  Co.  c.  Call  Pub. 
Co..  181  U.  S.  92,  102,  21  S.  Ct  Sei,  46  L.  ed. 
766  (where  it  is  said;  "We  are  clearly  of 
opinion  that  .  .  .  the  principles  of  the  com- 
mon law  are  operative  upon  all  interstate 
commercial  transactions,  except  so  far  as  they 
are  modified  by  congressional  enactment."  In 
this  case  a  common  carrier  was  sued  for  dis- 
criminating rates,  the  suit  not  being  founded 
on  any  statute  and  the  transaction  being  one 
of  interstate  commerce,  and  the  suit  to  re- 
cover the  e 

E.  Co.,  145  U.  S.  283,  275,  12  S.  Ct.  844,  36 
L.  ed.  89B  (where  it  ia  said  by  Brown,  J.: 
"  Prior  to  the  enactment  of  .  .  .  the  Inter- 
state Commerce  Act  railway  traffic  in  this 
country  was  regulated  by  the  principles  of 
tlie  common  law  applicable  to  common  car- 
riers"); Kentucky  Banic  v.  Adams  Express 
Co,,  93  U.  S.  174,  177,  23  L.  ed.  872;  Murray 
e.  Chicago,  etc.,  R.  Co.,  62  Fed.  24. 

24.  Willamette  Iron  Bridge  Co.  c.  Hatch, 
125  U.  S.  1,  8,  8  8.  Ct.  811,  31  L.  ad.  829, 
where  it  Is  lald :  "  Thare  la  no  common  law 
of  the  United  State*  which  prohibits  obstruc- 
tions and  nuisances  in  naTigable  rivers.  .  .  . 
There  must  be  a  direct  statute  of  the  United 
States  in  order  to  bring  within  the  scope  of 
its  laws,  as  administered  by  the  courts  of 
law  and  equity,  obetructions  and  nuisances  in 
[71.  A] 


navigable  streama  within  the  state*.  ... 
The  failure  of  state  functionaries  to  pfoae 
cute  for  breaches  of  the  state  law  doea  rtot 
confer  power  upon  United  States  function- 
aries to  proeecute  under  a  United  States  lair, 
when  there  is  no  such  law  in  existence." 
95.  Power  to  legnlate  commerce  see  tupra, 

rv. 

Statntorr  tegvUtlons  of  commerce  see  m- 
/ro,  VIU. 

Se.  IllnatiatieBa. —  The  state  may  subject 
Teasels  to  liens,  for  debts  contracted  in  equip- 
ping and  fitting  them  for  service  (The  Del 
Norte,  90  Fed.  606),  may  impoee  on  mort- 
gageea  a  penalty  for  failure  to  record  a  nuttn- 
faction  of  the  mortgage,  even  when  thia  pen- 
alty  apples  to  non-resident  mortgageea 
(George  F.  Dittman  Boot,  etc.,  Co.  %>.  Miscoa, 
120  Ala.  206,  24  So.  847),  or  may  permit  the 
garnishment  of  an  interstate  carrier  (I^tudm 
c.  Hoick,  12B  Mo.  683,  31  S.  W.  000,  SO  Am. 
Kt.  Kep.  459). 

27.  The  light  to  ane  on  an  intentate  oon- 
tract  cannot  be  denied  for  failure  to  pay  a 
state  franchise  tax.  Woessner  <b.  Cottam,  10 
Tex.  Civ,  App.  611,  47  S.  W.  678. 

28.  Holyoke,  etc.,  lee  Co.  v.  Ambden.  BS 
Fed.  693,  21  L.  R.  A.  319,  holding  that  a 
service  of  a  summons  from  a  Massachusetts 
court  on  n  citizen  of  Vermont  who  ia  at  tlw 
time  of  service  traveling  through  Maaaachn- 
setts  in  order  to  attend  court  in  Conoeetieut 
as  a  witness  for  and  at  the  request  bl  a 
citizen  of  Masaaehusetta  is  not  invalid  aa  an 
unlawful    interference   with   interstate    com- 

29.  /n  re  Wong  Yung  Quy,  6  Sawy.  (U.  8.) 
442,  2  Fed.  624,  aUtute  requiring  a  pennit 
costing  ten  dollars  for  the  disinterment  of  a 
dead  body. 

30.  Western  Union  Tel.  Co.  v.  Mellon,  100 
Tcnn.  429,  46  S.  W.  443 1  Armstrong  e.  Oal- 
Tcston,  etc.,  R.  Co.,  92  Tex.  117,  46  S.  W.  33 
[rcrersinjr  (Tex.  Civ.  App.  1897)  43  8. -W. 
614]  upholding  Tex.  Rev.  Stat.  (1395),  arts. 
3378,  3379,  which  declare  void  any  stipulati<xk 
in  a  carrier's  contract  limiting  below  two 
years  the  time  within  which  suit  mav  bs 
brought  or  requiring  notice  of  claim  within 
less  than  nioe^  days  of  the  accident.     See 
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2.  Amcmio  Carburs'  Lubjutt.  Congress  may  enact  atatatee  regiilatioe  the 
liability  of  common  carriers  engaged  in  interstate  or  foreign  commerce,"  and  the 
states  may  also  pass  snoh  laira  either  providing  a  remedy  to  the  representatives  of 
a  deceased  person  for  death  by  wrongful  act  either  on  land*'  or  water  if  in  the 
state,"  or  limiting  tlie  right  of  the  carrier  to  contract  to  exempt  itself  from  its 
common-law  liahility  eitlier  wholly  or  in  part,"  eren  as  to  liahility  for  the  neeli- 
geiice  of  a  connecting  carrier."  A.  state  may  not  prohibit  a  carrier  from  limiting 
its  liability  to  its  own  lines  "  nor  make  a  carrier  receiving  goods  outside  the  state 
liable  for  the  negligence  of  any  connecting  carrier"  but  it  may  impose  liability 


■1m  the  follovins  eases  upholding  tb«  Mme 
l«gUlation:  OftWetton,  etc.,  R.  Co.  e.  Her- 
ring, (Tex.  Civ.  App.  ISBS)  Sa  8.  W.  129; 
Reeves  p.  Texa*,  etc.,  E.  Co.,  11  Tex.  Civ.  App. 
£14,  32  S.  W.  920  i   Armstrong  c.  Oalveeton, 


Civ.  App.  1BB6)  29  S.  W.  428;  Gulf,  etc.,  K. 
Co.  s.  Bddios,  7  Tex.  Civ.  App.  116,  26  S.  W. 
;jl.  Contro,  Western  Union  Tel.  Co.  ».  Bur- 
gesa,  (Tex.  Civ.  App.  1897)  43  S.  W.  1033, 
u  to  meesages  sent  from  knottier  state. 

31.  Sherlock  v.  Ailing,  93  U.  S.  99,  104,  23 
L.  ed.  319. 

Inland  navigation  bnt  not  internal  com- 
nwrce  may  be  coverad  bj  limited  liability 
kgislation  (The  Katie,  40  Fed.  480,  7  L.  R.  A. 
£5),  while  if  inland  navigation  is  expressly 
excepted  from  the  operation  of  the  federal 
statute  it  is  clearl;  valid  (Lord  v.  Goodall, 
etc.,  Steamship  Co.,  102  U.  S.  641,  2«  L.  ed. 
£24). 

32.  Sherlock  c.  Ailing,  93  U.  S.  99,  103,  23 
L.  e^.  Bie,  where  it  is  said:  "Oeneral  legis- 
lation of  this  kind,  prescribing  the  liabilities 
or  duties  of  citizens  of  a  Static,  without  dis- 
tinction as  to  pursuit  or  calling,  is  not  open 
to  any  valid  objection  because  it  may  affect 
persons  engaged  in  foreign  or  interstate  com- 

33.'8herlock  c.  Ailing,  93  U.  S.  90,  103,  23 
L  ed.  819  (where  it  is  said:  "  It  [the  sUtr 
Die]  only  declares  a  general  principle  re- 
specting the  liability  of  all  persons  within 
the  jurisdiction  of  the  State,  for  torts  result- 
ing in  the  death  of  parties  injured.  And  in 
ttw  application  of  the  principle  it  makes  no 
difference  where  the  injury  complained  of  oc- 
curred in  the  State,  whether  on  land  or  on 
water  " )  ;  American  Steamboat  Co.  e.  Chace, 
16  Wall.  (U.  S.)  622,  21  L.  ed.  389;  U.  S.  <e. 
Bevans,  3  Wheat.  (U.  S.)  337,  4  L.  ed. 
404. 

The  pilot  lawi  do  not  affect  the  liability  of 
the  owners  of  the  vessels  for  damage  done  by 
the  De^ligenoe  of  the  pilots,  as  the  regulations 
requiring  pilots  to  be  taken  do  not  change 
the  relaUonahip  of  master  and  servant.  Sher- 
lock c.  Ailing,  93  U.  S.  99,  106,  108,  23  L.  ed. 
819. 

34.  Indiana.— Fr7  v.  State,  63  Ind.  662, 
30  Am.  Rep.  238,  holding  valid  a  statute 
prohibiting  the  issue  of  tickets  limiUng 
liability. 

Iowa. —  Hart  r.  Chicago,  etc,  R.  Co.,  69 
Iowa  488,  29  N.  W,  697. 
fieatuefcy.— Ohio,  etc.,  R.  Co.  p.  Tabor,  98 


Ky.  603,  32  8.  W.  168,  36  S 


18,  34  L.  R.  A. 


Tsows. —  Pittman  x.  FaciBc  Express  Co.,  24 
Tex.  Civ.  App.  696,  69  S.  W.  049. 

United  Btatet. —  Chicago,  etc.,  K.  Co.  p.  So- 
lan, 160  V.  S.  133,  134,  13  S.  a.  289,  42  L.  ed. 
688  lo/Jfrminj  95  Iowa  260,  63  N.  W.  602,  58 
Am.  St.  Rep.  430,  28  h.  R.  A.  718],  upholding 
Iowa  Code  (1873),  |  1308,  which  provided: 
"  No  contract,  receipt,  rule,  or  regulation 
shall  exempt  any  corporation  engaged  in 
transporting  persons  or  property  by  railway, 
from  liability  of  a  common  carrier  .  .  .  wbiui 
would  exist  had  no  contract  .  .  .  been  made 
or  entered  into."  The  court  says  at  page 
137;  "It  is  in  the  law  of  the  state  that 
provisions  are  to  be  found  concerning  the 
rights,  and  duties  of  common  carriers  of  per- 
sons or  of  goods,  and  the  measures  hy  which 
injuries  resulting  from  their  failure  to  per- 
form their  obligations  may  b«  prevented  or 
redressed.  ...  A  carrier  .  ,  .  although  en- ' 
gaged  in  the  business  of  interstate  commerce, 
is  answerable,  according  to  the  law  of  the 
state,  for  acts  of  nonfeasance  or  of  misfeas- 
ance committed  within  its  limits.  .  .  .  The 
statute  now  in  question  ...  is  in  no  just 
sense  a  regulation  of  commerce."  And  see 
New  York  Cent.  R.  Co.  p.  Lockwood,  17  Wall. 
(U.  S.)  367,  21  L.  ed.  827,  in  which  it  was 
held  that  an  agreement  with  a  carrier  involv- 
ing total  exemption  from  responsibility  for 
Ions  was  void  as  against  public  policy. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  tt  26, 

The  statute  goveining  the  carriage  is  that 
of  the  state  where  the  contract  was  made 
and  the  transportation  begins.  Brockway  v. 
American  Express  Co.,  168  Blass.  257,  47 
N.  E.  87,  171  Mass.  168,  50  N.  E.  626;  Pitt- 
man  V.  Pacific  Express  Co.,  24  Tex.  Civ.  App. 
596,  59  S.  W.  949:  Chicago,  etc,,  R.  Co.  v. 
Solan,  169  U.  S.  133,  18  S.  Ct.  289,  42  L.  ed. 
688;  Myrick  v.  Michigan  Cent.  R.  Co.,  107 
U.  S.  102.  I  8.  Ct.  425,  27  L.  ed.  325. 

36.  McCann  t.  Eddy,  133  Mo.  59,  33  8.  W. 
71,  36  L.  E.  A.  110. 

36.  Richmond,  etc.,  R.  Co.  V.  0..  A.  PatUr- 
son  Tobacco  Co.,  169  U.  S.  311,  313,  IB  8.  Ct 
335,  42  L.  ed.  759  la/firming  02  Va.  670,  24 
S.  E.  261,  41  L.  R.  A.  611],  where  the  propo- 
sition in  the  text  was  agreed  to  by  both  par- 
ties. 

37.  McCann  ».  Eddy,  (Mo.  1894)  27  8.  W. 
641,  holding  that  Uo.  Bev.  SUt.  (1889), 
I  944,  is  void  in  so  far  as  it  attempted  to 
operate  outside  the  state. 

[VI,  B,  2] 
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for  fire  oq  rulroads"  or  steamere,"  or  regntate  the  form  of  a  contract  limiting. 
liability* 

8.  APFBcmo  CoHHBRCUL  CoMTBACTS."  CoDffTess**  and  the  etates  may  regttlat» 
contracts  affecting  interstate  commerce,**  the  ooligations  of  which  are  not  impaired 
by  mere  commercial  regnlations." 

4,  Sdndat  Laws."  The  osual  state  Sunday  laws  are  inappUcable  to  thoBO 
engaged  in  interstate  commerce,"  but  the  state  may  regnlato  acts  of  interstate 
commerce  on  Sunday,*' 

VII.  IHSTRDHENTS  OF  COllllERCE. 

A.  What  Ap6.*°  Warehouses  and  elevators  are  instramentsof  commerce,** 
but  dredges,  altliough  employed  to  aid  navigation,  are  not  iustrumenta  of  inter- 
state and  foreign  commerce.""  Barrels,  boxes,  bottlee,  and  other  commercial 
cases  are  not  the  subjects  of  commercial  regnlation  more  than  other  property.^ 

849;  Louuville,  et«.,  ife  Co.  c.  KentiK^,  161 
U.  S.  677,  16  S.  Ct  7U,  40  L.  ed.  S49  [of- 
firming  97  Ky.  676,  17  Ky.  U  Rep.  427,  31 
a.  W.  470]. 

FoT  TeguUtion  of  contract!  in  lettraiat  of 
bade   see,  generally.  Monopolies. 

The  tales  of  a  liv«-atock  exchange  relating 
to  the  conduct  of  the  buamess  of  buying  or 
selliiig  for  other*  are  not  afreemenU  affect' 
ing  interstate  commerce,  within  tbe  meaniiuf 
of  the  antitrust  law.  HopkinB  c.  U.  &,  171 
U.  S.  67B,  IS  S.  Ct  40,  43  L.  ed.  290  [ro- 
TOTsin;  B2  Fed.  629-]. 

44.  Fitzgerald  v.  Grand  Trunk  R.  Co.,  03 
Vt.  169,  22  Atl.  70,  13  L.  R.  A.  70,  holding 
that  a  contract  to  engage  in  iiit«ratate  oom- 
meroe  is  subject  to  the  power  of  eongreaa  to 
regulate  that  coauneroe. 

45.  See,  generally,  Stnn>Ai. 

46.  Dinamore  v.  New  York  Bd.  of  Folim, 
12  Abb.  N.  Cas.  (N.  Y.)  436;  Adama  Express 
Co.  f.  Board  of  Police,  66  How.  Pr.  (N.  Y.) 
72;  Philadelphia,  etc.,  R.  Co.  c.  Philadelpliia, 
etc.,  Steam  Towboat  Co.,  23  How.  (U.  S.) 
209,  16  L.  ed.  433  [a/^rmin^  19  Fed.  Caa.  No. 
11,0S5,  G  Am.  L.  Reg.  280). 

47.  See  iv^a,  IS,  C,  2,  a,   (n),  (a). 
Tbe  delivery  by  ezpreat  compaiiiea  0f  oon- 

Csridbable  articles  on  Sunday  may  be  pro- 
ibited.  Dinamore  c.  New  York  Bd.  of 
Police,  12  Abb.  N.  Caii.  (N.  Y.)  436)  Adam* 
EipresB  Co.  V.  Board  of  Police,  65  How.  Pr. 
(N:  Y.)   72. 

48.  Bills  of  exchanse  and  bills  of  lading  a« 
inctrunienta  of  commerce  see  infro,  X,  B,  3. 

49.  Munn  r.  Illinois,  94  U.  S.  113,  134,  24 
L.  ed.  77,  where  the  court  says:  "Tbey 
[the  warehouses  and  grain  elevators]  are  used 
as  instruments  by  those  engaged  in  State  a& 
Well  as  those  engaged  in  interstate  Gommerce, 
but  they  are  no  more  necessarily  a  part  of 
comnieree  itself  than  the  dray  or  the  eart  \fj 
which,  but  for  them,  grain  wonld  be  tnuu- 
f erred  from  one  railrtud  station  to  another. 
Incidentally  they  may  become  connected  with 
interstate  t^mmerce,  but  not  necessarily  ma." 

«i  »..D Bowers  Dredging  Co.,  W  Fed. 


38.  Smith  t>.  Boston,  etc.,  R.  Co.,  63  N.  H. 
SS;  McCandleBs  c.  Richmond,  etc.,  R.  Co.,  38 
6.  C.  103,  16  S.  E.  429,  18  L.  R.  A.  440. 

39.  Burrows  t).  Delta  Transp.  Co.,  166  Mich. 
682,  64  N.  W.  501,  29  L.  R.  A.  468,  upholding 
Uich.  Pub.  Acts  41681),  No.  183,  requiring 
steamers  using  wood  for  fuel  to  be  provided 
with  spark-arresters,  and  making  the  vessel's 
owner  liable  for  loss  by  fire  occasioned  by 
neglect  to  comply  with  the  act. 

40.  Missouri,  etc.,  R.  Co.  v.  McCann,  174 
U.  a  680,  19  8.  Ct.  765,  43  L.  ed.  1093;  Rich- 
mond, etc.,  R.  Co.  V.  R.  A.  Patterson  Tobacco 
Co.,  169  U.  B.  311,  314,  18  S.  Ct.  335,  42 
L.   ed.  7G9    [a^rming   92   Va.   670,   24   S.  E. 

'261,  41  L.  R.  A.  511],  where  the  court  poinU 
out  "  the  distinction  between  a  law  which  for- 
bids a  contract  to  be  made  and  one  which 
simply  requires  the  contract  when  made  to 
be  embodied  in  a  particular  form."  In  this 
case  the  state  statute  provided  that  a  com- 
mon carrier  accepting  goods  for  transporta- 
tion to  a  point  beyond  its  own  terminus  as- 
suiDfiA  an  obligation  for  their  safe  carriage  to 
that  point  unless  otherwise  provided  by  a 
written  contract,  and  this  was  held  to  estab- 
lish merely  a  rule  of  evidence. 

41.  Contiacta  of  inmtrance  see  supra,  m,  E. 
Labor  contracts  see  •upra.  III,  F. 

42.  Addyston  Pipe,  etc.,  Co.  v.  U.  S..  175 
U.  S.  211,  234,  20  S.  Ct.  98,  44  L,  ed.  136 
[modifying  65  Fed.  271,  54  U.  S.  App.  723, 
29  C.  C.  A.  141,  46  L.  R.  A.  122],  where  the 
court  says:  "We  conclude  that  the  plain 
language  of  the  grant  to  Congress  of  power 
to  regulate  commerce  among  the  several  states 
includes  power  to  legislate  upon  the  subject 
of  those  contracts  in  respect  to  interstate  or 
foreign  commeree  which  directly  affect  and 
regulate  that  coniinerce,  and  we  can  find  no 
reasonable  ground  for  asserting  that  the  con- 
stitutional provision  as  to  the  liberty  of  the 
individual  limits  the  extent  of  that  power." 
And  see  U.  S,  c  Joint  Traffic  Ansoc.,  171 
U.  S.  605,  19  S.  Ct  25,  43  L.  ed.  259  [retws- 
♦n(j76Fed.  895]. 

43.  Statute*  proUbltiiig  railroad  consoli- 
dation may  be  passed  by  a  state.  Von  Steu- 
ben c.  Npw  Jersey  Cert,  R.  Co.,  4  Pa.  Dist. 
IBS !  Qulf,  etc..  R.  Co.  e.  StaU.  72  Tex.  404, 
10  S.  W,  81,  13  Am.  St.  Rep.  815,  1  L.  R.  A. 

[TI,  B,  2] 


BO.  McRae  t> 
360. 

51.  Nathan  «.  Loulaiana,  8  How.  (V.  S-> 
73,  12  L.  ed.  992  [dttd  with  approval  in  D.  S. 
p.  StefTens,  100  U.  S.  82,  86,  at  U  ed.  660J. 
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A  bridge  compan;  is  not  a  common  carrier  of  property  although  it  recuvea 
lolla." 

B.  Power  to  Begrol&te.  The  power  to  regulate  commerce  embraces  all  the 
iagtTDineDtB  by  which  Bach  commerce  may  be  condncted." 

VIII.  INCORPORATIOH  OF  GOODS  WITH  STATE  PROPERTT. 

A.  Original  Packages — i.  wbat  is  an  "Obigwal  packagb."    The  phrase 

'"ori^nal  package"  denotes  the  identical  package  delivered  by  the  consignor  to 
tlie  carrier  at  the  point  of  shipment,  in  the  identical  condition  in  which  it  then 
was.** 

2.  State  Poweb  Ovbb.  The  states  withoat  congressional  ud  may  not  impede 
the  importation  and  sale  by  the  importer  in  the  original  package  of  goods  the 
lawfnl  subjects  of  commerce  brought  in  from  a  foreign  country'*  or  another 

960),  uid  where  eigarettea  are  shipped  in 
small  boxes  bearing  internal  revenue  stamps 
then  also  the  boxes  are  original  packages 
f/n  re  Ma;,  82  Fed.  422) ;  but  if  shipped  in 
larger  packages  with  other  like  boxes  the 
larger  packages  and  not  the  small  boxes  con- 
stitute the  original  package  (McGregor  e. 
Cone,  104  Iowa  46S,  73  N.  W.  1041,  6S  Am. 
St.  Rep.  622,  39  L.  R.  A.  484),  even  where 
the  small  boxes  are  placed  bj  the  carrier 
loosely  in  an  open  basket  furnished  by  the 
carrier.  In  which  the  boxes  are  carried  and 
from  which  they  are  emptied  into  the  recep- 
tacle of  the  consignee  (Austin  t).  Tennessee, 
179  U.  8.  343,  21  S.  Ct  132,  45  L.  ed.  224 
[o;prtntn(r  lOI  Tenn,  663,  48  S,  W.  305,  70 
Am.  St.  Rot.  703,  50  L.  R.  A.  .478] ). 

Sale  of  uqnoi  conditional  on  testing  and 
acceptance  bj  the  consignee  is  not  a  sale  in 
the  original  packages,  as  thej  must  be  opened 
before  the  sale  is  consummated.  Wasserboehr 
V.  Soulier,  84  Me.  165,  24  Atl.  808,  30  Am. 
St  Rep.  344. 

Sale  of  two  ponnds  from  a  ten-ponnd  box 
of  oleomargarine  is  not  a  sale  in  the  original 
package.  Com.  v.  Paul,  148  Pa.  St.  559,  24 
Atl.  78. 

Sale  of  packages  where  two  or  three  dozen 
pieces  of  dry-goods  are  placed  in  a  package 
and  the  packages  are  imported  packed  in 
larger  boxes  is  not  a  sale  in  the  original  pack- 
age. May  p.  New  Orleans,  178  U.  8.  496,  20 
B.  Ct.  976,  44  L.  ed.  1165  [a/^rmin?  51  Ia. 
Ann.  1064,  25  So.  959]. 

Pleading.—  In  an  action  to  recover  a  pen- 
alty for  an  alleged  illegal  sale  of  oleomar- 
garine a  statement  that  the  package  sold  was 
"  made,  stamped,  and  branded  "  by  a  foreign 
manufacturer  is  not  a  sufficient  assertion  tluit 
it  was  an  original  package.  Com.  <o.  Schol- 
lenberger,  156  Pa.  St.  201,  27  Atl.  30,  36  Am. 
St.  Rep.  32,  22  L.  R.  A.  165. 

E!6.  /»  re  Doane,  197  III.  376,  64  N.  E.  377 
( holding  imported  goods  in  the  original  padc- 
ages  on  which  the  United  States  duties  have 
been  paid  to  be  exempt  from  stat«  taxation) ; 
Btate  V.  Shapleigh,  27  Ho.  344;  State  tr. 
Pinckoey,  10  Rich.  (S.  C.)  474  (state  taxa- 
tion of  original  packages ) . 

Intoxicating  liqvoia. —  State  v.  Intoxicating 

Liquors,  8S  Me.  668,  IS  Atl.  S13;   Yearteau 

t>.  Bacon,  66  VI.  616,  27  Atl.   193;   Joow  «. 

Hard,  32  Vt.  481 1   Brown  v.  Maryland,   II 
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53.  Welton  v.  Missouri.  91  U.  S.  275,  280, 
23  L.  ed.  347  (per  Field,  J.,  who  aaid:  "  The 
power  to  r^ulate  it  [commerce]  embraces  all 
lbs  inatruments  by  which  such  commerce  may' 
be  conducted  ")  ;  Hopkins  V.  U.  S.,  171  U.  S. 
57B,  5BT,  19  S.  Ct.  40,  43  L.  ed.  290.  And 
see  lupra,  I ;  III,  A. 

54.  McQicgor  c.  Cone,  104  Iowa  466,  73 
S.  W.  1041,  65  Am.  St.  Rep.  622,  39  L.  R.  A. 
484;  Brown  v.  Maryland,  12  Wheat.  (U.  S.) 
419,  e  L.  ed.  678. 

Where  bottlea  are  packed  in  boxes  for  im- 
portation, the  boxes  and  not  the  bottles  are 
the  original  packages. 

Afaboma. —  Harrison  e.  State,  91  Ala.  62, 
10  So.  30. 

Jftstotiri. —  State  ff.  Paraous,  124  Mo.  436, 
27  S.  W.  1102,  46  Am.  St.  Rep.  467. 

ffefrnuJfca.— Haley  v.  SUt«,  42  Nebr.  556, 
60  K.  W.  902,  47  Am.  St.  Rep.  718. 

Souf  A  Dofcof  a.—  State  r.  Chapman,  I  S.  D. 
414,  47  N.  W.  4)1.  10  L.  R.  A.  432. 

(7iMt«d  Btatei. —  Guckenbeimer  v.  Sellers, 
81  Fed.  997. 

CoKlm. —  State  c.  Miller,  86  Iowa  638,  S3 
S.  W.  330;  Hopkins  f.  Lewis,  84  Iowa  690, 
Gl  N.  W.  255,  IS  L.  R.  A.  397;  State  v. 
Ownan,  8£  Iowa  400,  48  N.  W.  921. 

See  10  Cent.  Dig.  tit.  "Commerce,"  If  31, 
-94. 

And  this  ie  true  even  though  the  bottles  are 
aeparately  wrapped  in  paper  marked  "  origi- 
nal package"  (Keith  v.  State,  91  Ala.  2,  8 
So.  353,  10  L.  R.  A.  430)  or  packed  in  an 
open  box  (Keith  v.  Stat«,  91  Ala.  2,  8  So. 
363,  10  L.  R.  A.  430;  SUt«  t>.  Chapman,  1 
S.  D.  414,  47  N.  W.  411,  10  L.  R.  A.  432)  fur- 
nished hj  the  carrier  and  marked  "  to  be  re- 
turned" {In  re  Harmon,  43  Fed.'372).  But 
the  bottlra  are  the  original  packages  where 
the  carrier,  without  the  knowled^  of  the 
consignor,  places  them  in  boxes  for  shipment. 
Tinker  v.  SUte,  96  Ala.  115,  11  So.  383. 

Car-loadi  of  flow  sacks  are  not  the  orig- 
inal packages  but  the  socks  are  such.  1m- 
sater  v.  Pnrcell  Mill,  etc.,  Co.,  £2  Tax.  dr. 
App.  33,  S4  8.  W.  425. 

ugBietta  boxes. —  Boxes  containing  each 
ten  cigarettes,  separately  shipped,  are  origi- 
— '  -'-' (low*  «.  UeOregor,  76  Fed. 
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Btat^**  nnleas  the  goods  ore  shipped  in  pactragea  not  ordinarily  nsed  by  importers 
for  the  mere  purpose  of  evading  state  law.^  The  importer  has  a  right  nnimpeded 


e  purpose 

Wheat.  (U.  S.)  41B,  6  L.  ed.  878;  Bchajidler 
Bottling  Co.  t:.  Welch,  42  Fed.  581 ;  Tuchman 
fi.  Welch,  42  Fed.  648;  In  re  Beine,  42  Fed. 
645;   U.  S.  V.  Fiseus,  42  Fed.  395. 

A  state  tax  on  auction  tales  is  invalid  when 
applied  to  goods  sold  bj  the  auctioneer  for 
the  importer  in  the  original  packages.  Cook 
e.  Pennsylvania,  97  U.  S.  686,  24  L.  ed.  1015. 

A  state  tax  on  imported  goods  in  the  hands 
of  the  importer  in  the  original  packages  ia 
unconstitutional.  Low  c.  Austin,  13  Wall. 
(U.  S.)  29,  20  L.  ed.  617. 

56.  Intoxicating  liquora — Iowa. —  State  v. 
Corrick,  82  Iowa  461,  48  N.  W.  808;  State  ti. 
Pfleaior,  81  Iowa  759,  46  N.  W.  1063.  Cm^ 
tra,  SUte  v.  Bowman,  73  Iowa  619,  43  N.  W. 
302;  Leisy  t;.  Hardin,  78  Iowa  286,  43  N.  W. 
188 :  Grousendorf  v.  Howat,  77  Iowa  1S7,  41 
N.  W.  573;  Collins  c.  Hills,  77  Iowa  181,  41 
N.  W.  571,  3  L.  H.  A.  110. 

Kansas. —  State  v.  Winters,  44  Kan.  723, 
26  Pac.  235,  10  L.  R.  A.  618.  Co>t(ra,  State 
V.  Fulker,  43  Kan.  237,  22  Pac.  1020,  7 
L.  H.  A.   183. 

Maine. —  State  v.  Intoxicating  Liqaors,  63 
Me.  158,  21  Atl.  840;  State  v.  Robinson,  49 
Me.  285. 

Maryland.— Bode  v.  State,  7  Gill  (Md.) 
326,  construing  a  state  prohibition  statute  in- 
applicable to  an  importer  selling  in  the  origi- 
nal packsge. 

Massachusetts,  —  Bradford  v.  Sterens,  10 
Gray   (Mass.)    370. 

Rhode  /«iflnd.— State  v.  Amery,  12  R.  I.  84. 

United  Stotea.—  Leisy  v.  Hardin,  135  U.  S. 
100,  ra  S.  Ct  881,  34  L.  ed.  128.  Contra, 
License  Cases,  5  How.  (U.  8.)  504,  12  L.  ed. 
256  loverruled  by  Lei^  v.  Hardin,  135  U.  S. 
100,  10  S.  Ct  681,  34  t.  ed.  128,  the  effect  of 
which  decision  ivas  then  in  turn  nullified  by 
the  Wilson  Bill  (26  U.  S.  Stat,  at  L.  p.  313, 
c.  728;  U.  8.  Comp.  Stat.   (1901),  p.  3177)]. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  t  94. 

Sales  to  minorg  and  drunkards  in  the  orig- 
inal packages  may  be  regulated  by  the  state- 
Corn.  V.  Silverman,  138  Pa.  St.  842,  21  Atl. 
13. 

Oleomargarine. —  McAllister  v.  State,  94 
Md.  290,  60  Atl.  1046;  Watcrbury  v.  Egan,  3 
Misc.  (N.  y.)  355.  23  N.  Y.  Suppl.  115,  52 
N.  Y.  St.  421;  Com.  v.  Paul,  9  Pa.  Co.  a. 
106;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  I,  18  S.  Ct.  757.  43  L.  ed.  49;  In  r« 
Scheitlin,  99  Fed.  272;  In  re  Brundage,  90 
Fed.  963;  In  re  Worthen,  68  Fed.  467;  In  re 
McAllister,  51  Fed.  282;  Minnesota  v.  Qooch, 
44  Fed.  276,  10  L.  R.  A.  830.  See  also  >n/ra, 
IX.  A.  2,  a,  (ni),  (b). 

Other  articles.—  In  ra  Wilson,  10  N.  M.  32, 
60  Pac.  73,  48  L.  H.  A.  417;  Stata  v.  Gioetza, 
43  W.  Va.  495,  27  S.  E.  225,  84  Am.  St.  Rep. 
871  (cigarettes);  In  re  Minor,  69  Fed.  233 
(cigHrettes)  ;  Spellman  v.  New  Orleans,  45 
Fed.  3,  holding  a  city  ordinance  to  be  invalid 
which  prohibiUd  the  sale  of  perishable  freight 
at  railroad  stations  where  the  merchandise 
affected  largely  comes  from  other  states  and 
[VIII,  A,  2] 


where  the  purpoae  of  the  statute  is  to  fftvor 
resident  dealers. 

The  changijig  attltods  of  the  snprems  coort 
on  the  original  package  doctrine  majr  be 
traced  in  the  line  of  leading  cases  as  follows: 
In  Brown  v.  Maryland,  12  Wheat.  (U.  S.) 
419,  6  L.  ed.  678,  a  state  lioense-tax  on  aales 
by  importers  was  held  to  be  invalid  as  a  duty 
on  imports,  as  the  privilege  of  sale  in  thA 
original  package  was  essential  to  the  right 
of  import.  In  License  Cases,  6  How.  (U.  S.) 
604,  12  L.  ed.  268,  the  court  refused  to  apply 
this  doctrine  to  interstate  commerce,  holding' 
that  the  states  may  prohibit  or  regulate  by 
licensB  the  sale  of  an  article  from  outaida 
the  state  in  the  original  package.  In  Bro'wn 
p.  Houston,  114  U.  S.  622,  5  S.  a.  1091,  29 
L.  ed.  257,  the  court  again  refuses  to  apply 
the  doctrine  of  Brown  V.  Maryland,  12  Wheat. 
(U.  S.)  419,  6  L.  ed.  678,  to  inUr»t»te 
commerce,  although  the  cases  are  not  neiMS- 
sarily  inconsistent,  as  in  the  earlier  case  con- 
gress had  acted  on  the  matter  in  dispute  while 
in  Brown  c.  Houston  congress  had  in  no  way 
acted.  The  doctrine  of  the  Houston  caae  is 
that  when  goods  come  to  rest  in  the  state 
they  are  Immediately  incorporated  in  atat« 
property  and  subject  to  state  law,  althou^ 
still  in  the  original  package  in  the  hands  of 
him  who  conveyed  them  from  another  stat«. 
Leisy  V.  Hardin,  136  U.  S.  100,  10  S.  Ct.  691, 
34  L.  ed.  128,  is  a  reversion  to  the  tendency 
of  Brown  v.  Maryland,  12  Wheat  (U.  S.) 
419,  8  L.  ed.  678,  for  it  holds  that  all  per- 
sons have  a  right  to  transport  goods  from 
one  state  to  another  and  sell  them  in  the  lat- 
ter state,  without  hindrance  from  any  state 
law.  The  court  expressly  disgenta  from  the 
License  Cases.  The  case  of  Emert  c.  Mis- 
souri, 158  U.  S.  298,  IE  S.,  Ct  387,  39  L.  ed. 
430,  apparently  made  an  exception  to  this  doc- 
trine in  declaring  that  the  states  could  f^cn- 
late  itinerant  peddlers  and  others  taking' 
goods  round  with  them  for  sale  in  the  origi- 
nal packages  and  even  though  such  peddleis 
were  the  importers  or  their  agents. 

67.  Arkansas. —  Smith  v.  State,  64  Ark. 
24S.  16  S.  W.  882. 

'  ,Vebra«A^a.— Haley  f.  StaU,  42  Nebr.  6S6, 
60  N.  W.  082,  47  Am.  St  Rep.  718. 

Pennsylvania. —  Com.  c.  Paul,  170  Pa.  Bt. 
284,  37  Wkly.  Notes  Cas.  (Pa,)  137,  33  Atl. 
82,  50  Am.  St  Rep.  776,  30  L.  R.  A.  306; 
Com.  V.  Bishman,  13B  Pa.  St.  639,  21  Atl.  12 ; 
Com.  V.  Zelt,  138  Pa.  St.  615,  27  Wkly.  Notea 
Cas.  (Pa.)  131,  21  Atl.  7,  11  L.  R,  A.  602, 
pint  bottles  of  intoxicating  liquors. 

South  Dakota. —  State  c.  Chapman,  1  S.  D. 
414.  47  N.  W.  411,  10  L.  R.  A.  432. 

United  States.— Austin  r.  Tennessee,  17fr 
U.  S.  343,  360,  21  S.  Ct  132,  46  L.  ed.  224, 
where  it  is  held  that  cigarette  packages  three 
inehes  long  are  not  original  packages,  the 
oourt  saying:  "The  real  question  in  this 
case  is  whether  the  size  of  the  package  in 
which  the  importation  is  actually  made  is  to 
govent,  or  tho  sise  of  the  pacloige  in  whiA 
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br  state  interference  to  sell  sodi  article  in  the  original  package  in  person  i 
through  an  agent,"  nnless  be  is  keeping  it  with  intent  to  eell  illegally"  or  in 
manner  to  d^raud  the  consumer."    The  only  exception  to  tliie  rule  is  the  case  i 


>erson  or 
^  „     _        :  in  a 

e  only  exception  to  tliie  rule  is  the  case  of 
the  itinerant  peddler,  whose  sales  even  of  goods  brought  into  the  state  in  tlie  origi- 
nal package  are  subject  to  atato  control  within  the  exercise  of  the  stf  te  pohce 
power  for  the  pnblic  safety-"  The  importer  also  has  a  right  to  store  goods  in 
original  packages  within  the  state  for  the  purpose  of  sale  in  such  packages."  A 
mortgagee  foreclosing  is  not  the  importer  of  the  original  package  entitled  to  sell 
it  in  the  state."  A  state  may  not  regulate  the  labeling  of  original  packages 
brought  ill  from  outside  the  state**  but  it  may,  however,  interfere  with  the  sale, 
even  in  the  original  package,  of  articles  which  are  not  legitimate  articles  of  com- 
merce," but  has  DO  more  control  over  packages  suitable  for  retail  trade  than  over 
packages  intended  for  dealers." 

B.  When  Goods  Become  Incorporated  With  State  PropeFty.  Merchan- 
dise becomes  incorporated  with  state  property  and  so  subject  to  state  law  and 
state  regulation  only  on  a  breaking  of  tiis  original  package  **  or  mingling  with  the 
mass  of  property  of  the  state,"  as  by  sale"  or  by  exposure  for  sale'"  at  retail  by 


bona  Gde  transactions  are  cairied  on  between 
tbe  manufacturer  and  the  wholesale  dealer 
residing  in  di^erent  states.  We  hold  to  the 
Utter  view.  The  whole  theory  of  the  ex- 
emption of  the  original  package  from  the 
operation  of  state  laws  is  based  apon  the 
id»  that  the  propertj  is  imported  in  the  or- 
dinary form  in  which,  from  time  immemorial, 
foreign  goods  have  been  brought  into  the  coun- 
try." 

See  10  Cent.  Dig.  tit.  "Commerce,"  fj  31, 
64. 

58.  Carstairs  c.  O'Donnell,  154  Mass.  35T, 
£8  N.  E.  271  ;  SchoUenber^r  c.  Penosflvania, 
ITl  U.  8.  1,  18  S.  Ct.  757,  43  L.  ed.  4S.  See 
also  infra,  IX,  B,  1. 

66.  Stat«  V.  Blaekwell,  65  Me.  5G«. 

eo.  Com.  V.  Huntlej,  168  Mass.  236,  30 
N.  E.  II27,  16  L.  R.  A.  B38;  Plumley  v. 
UsBsachusette,  155  U.  3.  461,  IS  S..Ct.  164, 
3S  L.  ed.  223. 

61.  State  V.  Wheelock,  B5  Iowa  577,  64 
N.  W.  820,  68  Am.  St.  Rep.  442,  30  L.  R.  A. 
429;  Com.  v.  Newhall,  164  Maaa.  333,  41 
N.  E.  647  [diatinguithing  Brennan  P.  Titus- 
Tille,  153  U.  S.  289,  14  8.  Ct.  829,  38  L.  ed. 
lie,  and  upholding  Mass.  Stat.  (1890),  c.  443, 
placing  a  liccnBe-tas  on  itinerant  vendors  as 
being  an  exercise  of  the  state  police  power  to 
prerent  frauds) ;  Com.  v.  Ober,  12  Cush. 
(Mass.)  493;  Saulsbury  t>.  SUte,  (Tex.  Crim. 
1901)  63  S.  W.  seSj  Emert  V.  Missouri,  156 
U.  S.  296,  15  3.  Ct.  367,  39  L.  ed.  430;  Howe 
Uach.  Co.  c.  Gage,  100  U.  S.  676,  25  L.  ed- 
76*.  - 


S3.  King  r.  McEvor,  4  Allen  (Uaas.)  110. 

M-  Jn  re  Ware,  53  Fed.  7S3;  In  re  3andera, 
E2  Fed.  802,  18  L.  R.  A.  549. 

8S.  Blauileld  C.  SUte,  103  Tenn.  693,  53 
S.  W.  I09O.  But  see  3awrie  p.  Tennetsee,  82 
Fed.  616,  holding  that  cigarettes  are  legiti- 
mate objects  of  cominerce.  And  see  \nfra, 
IX,  A,  3,  d. 

6e.  Schollenberger  r.  Pennsj'lvaiiia,  171 
U.  8.  1,  18  S.  a.  757,  43  L.  ed.  49. 


67.  A  breaking  of  the  original  package  ren- 
ders goods  subject  to  state  law. 

Arkantaa. —  Smith  v.  State,  54  Ark.  246,  \& 
8.  TC  882. 

Oalauwre. —  State  v.  Allmond,  2  Houat. 
(Del.)    612. 

Maine. —  State  v.  Moutgomery,  92  Me.  433, 
43  Atl.   13. 

A'aio  York. —  People  «.  Wilmerding,  62  Hun 
(N.  Y.t  391,  17  N.  y.  Suppl.  102,  42  N.  Y- 
St   139. 

Tennwaee.— Croy  e.  Obion  County,  104 
Tenn.  525,  68  S.  W.  235,  78  Am.  St.  Rep.  931, 
61  L.  R.  A.  264;  Eimmell  v.  State,  104  Tenn. 
1B4,  56  S.  W.  854. 

See  10  Cent.  Dig.  tit.  "Commerce,"  JS  31. 
114. 

DiawlnE  the  bnnK*  of  liquor  barrels  for  the 
purpose  merely  of  testing  la  not  a  breaking 
of  the  original  package.  Wind  c.  Her.  93 
Iowa  318,  61  N.  W.  1001,  27  L.  K.  A.  219. 

Removing;  the  lid  of  an  original  package  of 
oleomargarine  so  that  a  proBpective  buyer  may 
examine  its  contents  was  held  not  a  breaking 
of  the  original  package  in  In  re  McAllister, 
61  Fed.  282. 

6S.  People  c.  Huntington,  4  N.  Y.  Leg.  Obs- 
187;  Welton  v.  Missouri,  91  U.  S.  276,  21 
L.  ed.  347. 

69.  Mobile  c.  Waring,  41  Ala.  139,  where 
goods  purchased  from  an  importer  after  they 
have  been  brought  within  the  jurisdiction  of 
the  United  States  but  before  they  have  been 
delivered  at  the  port  of  entry  and  before  du- 
ties have  been  paid  on  them,  and  which  ara 
transported  by  the  purchaser  to  the  port  ta 
which  they  were  consigned,  are  subject  to 
state  taxation. 

70.  McGregor  c.  Cone,  104  Iowa  466,  73 
TS.  W.  1041,  65  Am.  St.  Rep.  622,  39  L.  B.  A. 
434 ;  In  re  May,  82  Fed.  422. 

Goods  ezposeil  for  lale  in  the  small  pack- 
ages in  which  they  were  packed  by  the  im- 
porter, when  such  packages  were  transported 
into  the  state  in  larger  boxes,  crates,  or  halea, 
arc  subject  to  atatfl  taxation,  aa  the  larger 
boxes  and  not  tlie  imall  packages  are  th« 
[VIII,  B] 
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noddlers."    Goods  imported  but  not  delivered  to  the  importer  are  solely  within 
tederal  power." 

IX.  LEGISLATIVE  BEQULATIONS  OF  COHVEBCE. 

A.  Sulijeota  of  Commerce  —  l.  In  General.  Tbe  determination  of  l^pti- 
mate  flnbjecte  of  commerce  depends  largely  on  custom.'* 

2.  Dnqukstionbd  Sobjbcts  op  Cokhercb  —  a.  Property — (i)  C^TTLs''*  —  (a) 
IrivpoTtatifm.  and  Transportation.  Tbe  federal  government"  or  the  states  may 
regulate  the  methods  of  interstate  transportation  of  cattle  in  tbe  interest  of 
bumanity  aud  of  safety  to  tlie  eoneumere,^  but  the  states  may  not  probibit  or 
impede  interstate  traffic  in  encii  cattle^  except  for  protection  against  disease.^ 

(b)  Liability  of  Owners  For  Diseased*  The  states  may  also  regulate  the  lia- 
bility of  cattle-owners  for  the  spread  of  disease." 

(o)  Slaughtering  and  Packing.  Slaughtering  and  packing  cattle  for  inter- 
state and  foreign  markets  ts  not  a  branch  of  interstate  commerce."' 

(d)  Stock'Xarde.  The  businesa  of  operating  stock-yards  and  there  bnyine 
and  Belling  as  commission  merchant  stock  from  outside  tbe  state  is  not  a  part  m. 
interstate  commerce.^ 

-original  packages.  May  v.  New  Orleans,  178 
U.  8.  496,  ZO  S.  Ct.  976,  44  L.  ed.  1165  [af- 
firming fil  La.  Ann.  1004,  25  So.  960]. 

71.  In  re  Wilsoa,  19  D.  C.  341,  12  L.  R.  A. 
«24;  Davis  v.  Dashiel,  01  N.  C.  114,-  Wvnne 
fi.  Wri^t,  IS  N.  C.  19;  Brown  v.  Maryland, 
12  Wheat.  (U.  S.)  419,  0  L.  ed.  67B;  MoCul- 
looh  t).  Maryland,  4  Wheat.  (U.  S.)  310,  4 
L.  ed.  679. 

72.  Harris  v.  Dennie,  3  I^t.  (U.  B.)  292, 
7  I^  ed.  083. 

73.  Austin  v.  Tennessee,  179  U.  8.  343,  346, 
21  S.  Ct.  132,  46  L.  ed.  234,  where  it  is  said : 
"  Whatever  product  has  from  time  imme- 
morial been  recognized  by  custom  or  law  aa  a 
tt  subject  for  Iwrter  or  sale,  particular!]^  if 
its  manufacture  has  been   made  the  subject 

«f  Federal  r^ulation  and  taxation,  must,  we 
think,  be  recognized  as  a  legitimate  article  of 
commerce  although  it  may  to  a  certain  extent 
tie  within  the  police  power  of  the  statea." 

74.  See    also,    generally.    Animals;    Cab- 

TS.  U.  S.  Rev.  Stat.  (18TS),  ||  43S6,  4388; 
U.  8.  Gomp.  Stat.  (1901),  |  4380  et  teq.,  con- 
'Oems  tbe  unloading  of  live  stock  en  route  for 
feeding,  watering,  or  resting.  And  see  Cot- 
ting  c.  Eaosaa  City  Stock-Yards  Co.,  82  Fed. 


76.  See  AnncALS;  Cakuulb;  and  infra, 
IX,  C,  2. 

77.  A  prohibition  of  the  importation  of 
"Texas,  Mexican,  or  Indian  cattle"  into  the 
state  during  certain  times  of  the  year  is  an 
invalid  exercise  of  the  state  police  power,  as 
it  directly  interferes  with  interstate  com- 
merce. Chicago,  etc.,  R.  Co.  V.  Erickson,  91 
111.  013,  33  Am.  Rep.  70;  Salmnstein  d.  Mavis, 
91  III.  391;  Urton  D.  Sherlock,  75  Mo.  247; 
Qilmora  v.  Hannibal,  etc.,  R.  Co.,  07  Mo. 
323;  Hannibal,  etc.,  R.  Co.  v.  Husen,  96  U.  S. 
406,  24  L.  ed.  627  lomrruling  Yeazel  v.  Alex- 
ander, 68  III.  254].  Contra,  Chicago,  etc,  R. 
Co.  p.  Gasaway,  71  HI.  670;  Stevens  c.  Brown, 
63  111.  289;  Brown  v.  Hannibal,  etc.,  R.  Co., 
62  Mo.  490;  Kenney  p.  Hannibal,  etc.,  R.  Co., 
02  Mo.  470;  Mercer  o.  Kansas  City,  etc.,  R. 

Co.,  60  Ho.  397 ;  Diamond  V.  Kanaai  Ci^,  etc., 
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R.  Co.,  60  Mo.  393;  Husen  v.  Hannibal,  etc, 
R.  Co.,  60  Mo.  226;  Wilson  e.  Kanaaa  City, 
etc.,  R.  Co.,  60  Mo.  184.  And  a  prohibition 
on  the  traosportation  through  the  state  of 
certain  kinds  of  cattle  infected  with  Tex*a 
fever  is  invalid  as  a  practical  prohibition  oa 
interstate  traffic  in  those  kinds  of  cattle,  as 
all  of  them,  although  healthy,  contain  fever 
microbes.  Selvegs  v.  St.  Louis,  etc.,  Co.,  135 
Mo.  103,  30  3.  W.  062;  Orimes  t>.  Eddf,  128 
Ho.  108,  28  S.  W.  760,  47  Am.  St.  Rep.  063, 
20  1a  R.  A.  638,  27  S.  W.  479. 

78.  See  Asimai.8,  2  Cje.  l;32  et  teq. 
A  piohibltioa  on  the  Lntrodnction  into  tbe 

■tate  at  certain  seasons  of  cattle  capable  of 
imparting  a  certain  fever  and  T"i'V'"g  tbe  fact 
that  the  cattle  came  from  a  certain  district 
prima  facie  evidence  of  such  capability  ia  a 
valid  state  regulation  (Rouse  c.  Yonard,  I 
Kan.  Ak>.  270,  41  Pac.  426;  Missouri,  etc, 
R.  Co.  V.  Haber,  109  U.  S.  613,  18  S.  Ct.  488, 
42  L.  ed.  878} ;  as  is  also  a  statute  prohibit- 
ing the  importation  into  a  state  of  cattle  af- 
fected with  certain  diseases  (Missouri  Pac 
R.  Co.  V.  Finley,  38  Kan.  660,  16  Pac  B61). 
See  also  infra,  IX,  E. 

79.  As  to  diseased  ■nl-t«fi«  generally  aee 
AmniKLe,  2  Cye.  332  el  aeq. 

80.  Liability  for  damages  caused  by  allow- 
ing certain  kinds  of  cattle  to  run  at  large  and 
so  spreading  disease  may  be  imposed  by  the 
state.  Kimmlsh  c.  Ball,  129  U.  S.  217,  » 
8.  Ct.  277,  32  D.  ed.  695.  Contra,  Jarvia  v. 
Riggin,  94  111.  164. 

A  Tula  of  evidence. —  A  statute  providiiig 
that  the  fact  that  cattle  eame  from  certain 
sections  is  }<rtma  faeie  evidence  of  the  liabil- 
ity of  the  owner  for  tbe  spread  of  diaea«e  ia 
a  valid  rule  of  evidence  and  not  a  r^ulati<Ma 
of  interstate  commerce.  Grimes  e.  Eddy,  128 
Mo.  168,  27  8.  W.  479,  28  8.  W.  766,  47  Am. 
St.  Rep.  653,  20  L.  R.  A.  638;  Missouri,  etc. 
R.  Co.  V.  Haber,  169  U.  S.  613,  18  S.  Ct  488. 
42  L.  ed.  878. 

81.  U.  8.  e.  Boyer,  86  Fed.  425. 

8S.  Hopkins  v.  U.  8.,  171  U.  8.  678.  18 
S.  Ct.  40,  43  L.  ed.  290  [rmMrting  88  V^i. 
62B].    And  iae  Cotting  p.  Kansas  Citj  Stocic- 
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(n)  FSH  AiTD  Qaxs^  FishinK  is  not  commerce,"  and  its  regnlation  ia 
wclnnvely  within  state  control."  I.  state  may  furthermore  prohibit  the  citizena 
of  other  Btatea  from  fiflhing  within  its  limits,  as  navigable  waters,  their  beds  and 
contents,  are  stata  property."  ■  So  the  states  may  in  any  waj^  regulate  the  captnre 
of  wild  animals."  The  statee  may  also  regulate  or  prohibit  the  exportation  to 
points  outside  the  state  of  fi^  and  game  canght  witfiin  state  limits,"  and  to  pre- 
veut  the  evasion  of  the  state  fish  and  game  laws  may  restrict  or  prohibit  the  free 
itDDortatioD  and  sale  of  fish  and  game  from  outside  the  state  and  may  make  it  a 
crime  to  have  in  possession  such  hsh  or  game." 


In  tl 


■  it  « 


Y«rd*  Co.,  S2  Fed.  839. 

fiutber  held  that  the  fact  that  the  border  line 
bctneen  two   atates   ran   through   the  atock- 
jards  did  not  lender  tike  busineaa  InteTstata 
eonuDeroe. 
S3.  See,  BenerallT,  Fish  aito  Qua. 

84.  MeC^ndy  v.  VirgiaU,  SI  U.  S.  391,  24 
L.()d  24S. 

85.  Maina. —  Fuller  o.  Spear,  14  He.  417. 
JfaHOcAusstla. —  Dunham   v.    I«mphere,   3 

Oraf  (MasB.)  268,  regulating  the  time  knd 
manner  of  taking  fiah. 

Vao  ffampskire.— Stata  v.  Roberta,  69 
N.  H.  266,  47  Am.  Rep.  199. 

A'ew  Jertog. —  Johnaon  v.  Loper,  46  N.  J,  L. 
121,  atate  Bt*tute  requiring  a  Ucenae  from  all 
boato  eng«^  in  planting  or  taking  ciyatera 
it  eonititiiuoiial. 

PMMyleante. —  Com.  c  Bender,  7  Pa.  Co. 
CL  «M. 

Firyuiia. —  Morgan  t>.  Com.,  9S  Va.  B12,  36 
8,  £.  448,  licenae-tax  on  stal«  residents  for 
the  privileBa  of  fishing  in  state  waters. 

[fMled  Btatea. —  Manchester  v.  Massaehu- 
Ktts,  139  U.  S.  240,  11  S.  Ct.  SS9,  36  L.  ed. 
159  [aifiTmiing  162  Mass.  230,  25  N.  E.  113,  23. 
Am.  SL  Rep.  820,  9  L.  R.  A.  238].  And  see 
In  Tt  Deinin^r,  106  Fed.  623. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  f  101. 

A  State  tax  on  those  engaged  in  the  bnai- 
Bcss  of  packing  oysters  ia  valid,  althouji^h  ap- 
plied to  those  pacldng  oyatera  caught  in  and 
shipped  from  anotber  state.  Applegarth  V, 
SUte,  89  Md.  140,  42  Atl.  941. 

86.  State  c.  Harmb,  96  Ala.  176,  10  So. 
762,  36  Am.  St.  Hep.  19S,  16  U  R.  A.  761 ; 
Donham  v.  Lamphere,  3  Gray  (Masa.)  268 
wmble;  State  c.  Medburf,  3  R.  I.  138  i  Mc- 
Cnadf  V.  Vit^nia,  94  U.  S.  391,  24  L.  ed. 
248  {adirming  27  Gratt.  (Va.)  9851;  Smith 
ff.  MarjUnd,  18  How.  (U.  S.)  71,  16  L.  ed. 
S6B;  DizB  V.  Uofd,  36  Fed.  061    (Md.  I^wh 

(1886),  c  296,  proriding  that  the  poesesaion 
of  07>ler-dt«dging  instruments  on  a  boat  is 
fritwia  faoie  evidoioe  of  intent  to  dredge  is 
not  uneonstitutioual,  as  a  regulation  of  iu- 
teistate  commerce  or  an  Interfermoe  with 
navigation )  ;    Coriteld    c.    Corjell,   4    Wash. 

|U.  S.]  371,  6  Fed.  Cas.  No.  3,230. 

Penalty  for  having  in  posMidoa  fiah. — A 
state  law  "»"  ^\"g  it  an  offense  to  have  in  pos- 
session trout  for  sale  is  a  valid  police  regu- 
tnttno,  although  applied  to  tront  imported 
from  another  state.  In  re  Deininger,  108  Fed. 
•23. 

8T.  Qeer  v.  Connecticut,  161  U.  S.  610,  16 
6.  Ct.  600,  40  L.  ed.  793,  wlkeni  U  found  a 
t28] 


laws  and  holding  valid  a  atate  statuta  v 
tnler  oJto,  prolubited  the  killing  of  certain 
game  at  any  time  for  the  purpoee  of  exporting 
the  same  beyond  state  limits.  Bee  also,  gen- 
erally, Flan  Aitp  Gami. 

88.  State  v.  Harrub,  96  Ala.  176,  10  So. 
762,  36  Am.  St  Rep.  196,  16  L.  R.  A.  761 
(where,  under  the  Alabama  atatnte  of  Feb- 
ruary, 1891,  providing  that  a  peiaon  taldng 
casters  should  have  only  such  title  in  th^ 
aa  the  legislature  allowed,  they  being  state 
property,  it  was  held  that  the  state  could  re- 
strict this  state  property  to  use  only  by  citi- 
zens of  the  state)  ;  Organ  v.  State,  60  Aric 
267,  19  S.  W.  840;  State  v.  Northern  Pac. 
Express  Co.,  68  Minn.  403,  69  N.  W.  1100; 
SUte  tr.  Rodman,  5S  Minn.  303,  G9  N.  W. 
1098;  Qeer  P.  Connecticut,  161  U.  B.  619,  16 
8.  Ct.  600,  40  L.  ed.  793  (where  it  appears 
from  the  opinion  of  White,  J.,  that  this  atate 
power  may  be  rested  either  on  the  fact  tliat 
the  ownership  of  fera  natims  is  common  and 
public  and  not  private,  or  on  "  the  duty  of 
the  state  to  preserve  for  its  people  a  valuable 
food  supply")  ;  U.  8.  c.  Smith,  116  Fed.  423: 

Contra. —  See  Territory  tr.  Nelson,  2  Ida. 
638,  23  Pac.  116;  Territory  v.  Evans,  2  Ida. 
634,  23  Pac.  116,  7  L.  R.  A.  286  (Ida.  Rev. 
Stat.  I  7103,  prohibiting  the  exportation  of 
fish  from  the  state,  is  invalid  as  an  interfer- 
ence with  the  interstate  sale  of  merchandise )  ; 
State  t>.  Bannders,  IS  Ean.  127,  27  Am.  Rep. 
98  (where  it  is  said  that  a  prohibition  on  the 
exportation  of  prairie  chickens  is  void). 

Game  lawfully  captttred  and  delivered  to 
an  interstate  carrier  for  interstate  transpor- 
tation is  an  article  of  interstate  commeree, 
and  not  subject  to  the  state  police  powar. 
Bennett  v.  American  Exprese  Co.,  83  Me.  236, 
22  Atl.  159,  23  Am.  St.  Rep.  774,  13  L.  R.  A. 
33. 

80.  Califomio.—  Ea  p.  Maier,  103  Cal,  47S, 
37  Pac.  402,  42  Am.  St.  Reri.  12B,  holding 
valid  a  state  statute  against  the  sale  or  offer- 
ing for  sale  of  meat  although  legally  killed  In 
another  state. 

/iftnoM.— Magner  v.  People,  07  III.  320. 

if Qryland.— SUvens  e.  State,  80  Md.  66S, 
43  Atl.  029. 


Jfwsonri.— State  v.  Judy,  7  Mo.  App.  624; 
State  V.  Randolph,  I  Mo.  App.  16. 

See  10  Cent.  IMg.  tit.  "  Commerce,"  |  102. 

Contra.— See  People  p.  Buffalo  Fish  Co, 
1A4  N.  Y.  93,  58  N.  E.  34,  79  Am.  St.  Bep. 
pX,  A.  2.  a.  (n)] 
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(hi)  Food^ — (a)  In  General.  The  states  may  control  the  sale  of  food  pro- 
dncte  in  the  interest  of  the  pnbhc  health,*'  coaveoienoe,  or  pecnDiair  interest. 

(b)  Oleomargarine.'^  Oleomargarine  is  a  legitimate  article  of  commerce,** 
interstate  trade  in  which  ma^  l>e  in  no  wav  impeded  hy  the  states,**  as,  it  seems, 
by  reyuiring  a  foreign  substance  to  be  added  to  it;"  bnt  the  states  may  use  the 
police  power  to  prevent  its  interstate  sale  in  a  shape  calculated  to  deceive  parties- 
as  to  its  trae  character,"  or  they  may  in  any  way  regulate  or  even  prohibit  ita- 

622,  S2  U  R.  A.  SD3  [affirming  30  Miec. 
(N.  Y.)  130,  62  N.  Y.  Suppl.  643,  holding 
that  the  statute  of  1892  making  it  a  miade- 
meanor  to  catch,  kill,  or  have  ia  one's  pos- 
Beaeion  certain  kinds  of  fish  at  certain  times 
of  the  jear,  is  void  so  far  as  it  affects  the  im- 
portation and  sale  of  fish  from  a  foreign 
ooiuitr;  on  wUch  a  customH  duty  bas  been 
paid] ;  In  re  Davenport,  102  Fed.  640.  . 
90.  See  also,  generally,  Food. 
01.  The  states  may  prohibit  the  sale  of 
perishable  food  at  certain  points  in  the  city 
where  sales  in  the  original  pai^kage  are  not 
affected  (State  v.  Davidson,  BO  La.  Ann.  1297, 
24  So.  324,  69  Am.  St.  Rep.  478),  oT  the  sale 
of  food  colored  or  powdered  deceitfullj,  al- 
though congress  had  prohibited  the  adult«ra- 
tlon  of  food  (Grossman  c.  Lurman,  171  N.  Y. 
329,  63  N,  E.  10B7  [alarming  57  N.  Y,  App. 
Div.  393,  68  N.  Y.  Suppl.  311]),  hut  may  not 
prohibit  the  sale  of  farm  products  in  a  citj 
without  a  license,  excepting  from  the  prohibi- 
tion of  retail  sales  from  vehicles,  sales  by 
state  residents  owning  land  in  the  city,  ete., 
where  these  exceptions  showed  that  the  act 
was  not  for  the  purpose  of  protecting  the  pub- 
lic health  ( Buffalo  v.  Reavey,  37  N.  Y.  App. 
Div.  228.  65  N.  Y.  Suppl.  792). 
•  92.  Mobile  v.  Yuille,  3  Ala.  137,  30  Am. 
Dec.  441,  where  it  was  held  that  the  state 
might  r^fulate  the  weight  and  price  of  bread. 
S3.  See  also,  generally.  Food, 
94.  Schollenberger  c.  Fennsylvania,  171 
U.  8.  1,  15,  18  S.  Ct.  757,  43  L.  ed.  40,  where 
the  court  says:  "We  have  no  difficulty  in 
holding  that  oleomargarine  has  so  far  ceased 
to  be  a  newly  discovered  article  as  that  ita 
nature,  mode  of  manufacture,  ingredients,  and 
effect  upon  the  health  are  and  have  been  for 
many  years  as  well  known  as  almost  any 
article  of  food  in  daily  use.  ...  If  prop- 
erly and  honestly  manufactured  it  is  conceded 
to  be  a  healthful  and  nutritious  article  of 
food."  The  court  also  finds  tbat  oleomarga- 
rine has  been  recognized  by  the  act  of  con- 
gress of  Aug.  2.  1880,  0.  840,  24  U.  8.  Stnt. 
at  L.  p.  209,  deliniag  butter  and  oleomarga- 
rine and  taxing  oleomargarine  as  a  recognized 
f roper  subject  of  commerce.  "  Upon  all  these 
acts  we  think  it  apparent  that  oleomargarine 
has  become  a  proper  subject  of  commerce 
among  the  states  and  with  foreign  nations." 
8S.  A  piohibitlon  on  the  importation  and 
uls  of  oleomargarine  is  void,  when  made 
either  directly  (Foi  v.  State,  89  Md.  381,  43 
Atl.  775,  73  Am.  St  Rep.  193),  or  under  the 
guise  of  an  act  to  prevent  the  adulteration  of 
butter  and  cheese  {Ea  p.  Scott,  06  Fed.  45), 
or  to  prevent  the  manufacture  of  any  oleagi- 
nous substance  designed  to  take  the  place  of 
[IX,  A,  2,  a.  (ni),  (A)] 


4B). 

Sasceptibility  to  adnlteiatlon  is  no  ground 
for  the  exclusion  of  oleomargarine  froxn  a. 
state.  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  18  S.  Ct.  767,  43  L.  ed.  4B. 

A  atatnte  forbidding  the  sale  of  oleoiiia,r- 
garine  was  held  not  to  apply  to  a  sale  in  tbe 
original  package.  Com.  v.  Paul,  10  Pa.  Co. 
Ct.  332,     See  also  tupra,  VIII. 

96.  Beqnirement  of  coloring  iavaUd. —  In 
Ckillins  V.  New  Hampshire,  ITI  U.  S.  SO.  33. 
18  S.  Ct.  763,  43  L.  ed.  60,  it  appea.red  tb«t 
the  state  statute  required  oleomargarine  to 
be  colored  pink,  on  which  the  court  uaea  tbe 
following  pertinent  language:  "Fink  is  not. 
the  color  of  oleomargarine  in  ite  natural 
state.  The  act  necessitates  and  provides  for 
adult«ration.  ...  If  enforced  the  result 
could  be  foretold.  To  color  the  subatcLitee  b» 
provided  for  in  the  statute  naturally  excites 
a  prejudice  and  strengthens  a  repugnance  up 
to  the  point  of  a  positive  and  al»olute  re- 
fusal to  purchase  the  article  at  any  price. 
The  direct  and  necessary  result  of  a  stAtuto 
must  be  taken  into  consideration  when  decid- 
ing as  to  its  validity,  even  if  that  reault  is 
not  in  so  many  words  either  enacted  or  dis- 
tinctly provided  for.  ...  If  this  provision 
for  coloring  the  article  were  a  legal  condition, 
.  .  .  thfa  legislative  fancy  or  tt^te  would  be 
boundless.  It  might  equally  as  well  pro-vide 
that  it  should  be  colored  blue  or  red  or  block 
[or  be  mixed  with  something  to  give  it  an 
offensive  odor].  .  ,  .  The  statute  in  ita  nec- 
essary effect  is  prohibitory,  and  therefore 
.  .  .  it  is  invalid. "  Compare  Armour  Pack- 
ing Co.  V.  Snyder,  84  Fed.  136,  where  Minn, 
Laws  (I8Q1},  c.  II,  requiring  the  coloring  of 
oleomargarine  pink  was  upheld  on  tbe  ground 
that  it  applied  only  to  articles  when  sold  or 
exposed  for  sale  within  the  state  and  therefore 
did  not  interfere  with  congressional  power 
over  interstate  commerce. 

97.  Maine. —  State  f.  Rogers,  B5  Me.  »4.  49 
Atl.  564,  86  Am.  St  Rep.  395. 

lUimouri. —  State  v.  Addinrton.  77  Mo.    110, 

Sew  Jeraey. —  Waterhury  c,  Newton,  SO 
N.  J.  L.  634,  14  Atl.  604. 

Penntylvania. —  Com',  c.  Vandvke,  13  !*«_ 
fiuper.  Ct.  464,  9  Pa.  Dist.  41,  upholdin;^  the 
Pennsylvania  statute  of  May  5,  1890,  dra\rn 
in  view  of  Schollenberger  D.  Pennsylvania,  171 
U.  S,  1,  13  S.  Ct.  757,  43  L.  ed.  49,  and  pro- 
hibiting the  sale  of  imitations  of  butter.  And 
to  the  same  effect  construing  the  seme  8t«tutA 
see  Com.  p.  McCann.  14  Pa.  Super.  Ct.  221. 

United  Btatet. —  Plnmley  v.  Massachuaetts 
165  U.  8.  461,  16  S.  Ct.  164,  39  L.  ed.    ggj 
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aunafactiire  or  snle  when  such  msnafactnre  or  sale  is  not  an  act  of  interotato 

cominerce." 

(iv)  N^ATUSAL  Gas.^    Natural  gas  is  an  article  of  commerce  with  the  free 

interstate  transportation  of  which  the  states  may  not  interfere,  altbongh  they  may 

Kgolate  it  in  the  exercise  of  the  state  police  power.' 

(t)  NEvrBPAPESS?    Newspapers  are  legitimate  subjects  of  commerce.' 

b.  Peraons  —  (i)  Iioiiorants.     Congress  lias  full  and  paramount  power  over 

immigration,*  and  the  states  may  not  in  any  way  restrict  it,"  hut  until  congress 

2.  S«e,  gaoerally,  Newspapebs. 

3.  PrestoD  V.  Finley,  72  Fed.  860. 

4.  See,  generally.  Aliens,  2  Cyc.  119;  ojid 
■upra,  111,  F. 

ThAt  ■  nation  mny  reatiict  immltratlon 
see  U&tter  of  TaUu,  10  Hawaii  701;  Fong 
Kee  D.  WilBon,  8  Hawaii  513;  ChODg  Chum  f. 
Kohala  Sugar  Co.,  8  Hawaii  426;  Matter  of 
Ah  Hin,  7  Hawaii  454  (oorMfruin^  Hawaiian 
statute  o(  Dec.  20,  1887,  requiring  permits  of 
Chinese  immigrants)  ;  Rex  v.  Leong  Tiam,  7 
Hawaii  338;  and  Aliens,  VI,  B  [2  Cyc.  119]. 

ThAt  a  nation  may  require  ■  property 
qualification  of  immigTant&  see  In  re  Michi- 
moBhu,  11  Hawaii  707. 

5.  The  atate  may  not  require  the  masters 
and  owners  of  vessels  to  give  bond  for  the 
protection  of  the  state  against  the  support  of 
crimiaal,  infirm,  or  indigent  puasengers.  Chy 
Lung  V.  Freeman,  92  U.  S.  873,  23  L.  ed.  650; 
In  re  Ah  Fong,  3  Sawy,  (U.  S.)  144,  1  Fed. 
Cas.  No.  102,  3  Am.  L,  Kec.  403,  13  Am.  L. 
Reg.  N.  8.  7fll,  9  Am.  L.  Rev.  359,  1  Centr. 
L.  J.  616,  7  Chic.  "Leg.  N.  17,  BO  Int.  Rev.  Rec 
112.  The  addition  to  such  a  provision  of  a 
elauBs  allowing  the  master  to  pay  one  dollar 
and  fifty  cents  for  each  passenger  instead  of 

S'ving  bond  doea  not  validate  it,  as  this  bur- 
naome  bond  provision  with  its  alternative 
really  amounts  to  a  tax  on  the  passenger  to 
be  paid  over  by  the  captain  because  he  car- 
ries him  as  a  passenger.  Henderson  v.  Wick- 
ham,  92  U.  S.  2S9,  23  L.  ed.  543. 

Chinese  exclusion. —  Cal.  Stat.  (1891),  p. 
1S5,  intended  tu  exclude  the  Chinese  from 
California  and  prescribing  the  terms  on  which 
they  may  remain  or  travel  in  the  atate,  is  void 
as  an  interference  with  foreign  commerce. 
Em  p.  Ltppman,  (Cal.  IB94J  3S  Pac.  557; 
Ew  p.  Ah  Cue,  101  Cal.  197,  35  Pae.  658.  And 
see  Lin  Sing  v.  Washburn,  20  Cal,  534.  See 
also,  generally,  Aliens,  2  Cyc.  124.       ■ 

Head  money  tax  invalid. —  A  state  tax  to 
be  paid  by  the  ship-owner  for  every  passenger 
landed  in  the  state  is  invalid.  Passenger 
Cases,  7  How.  [U.  S.)  283,  12  L.  ed.  702.  See 
also,  generally,  Boitsties,  6  Cyc,  092. 

Negro  exclusion. —  La.  Acts  (1842),  No.  123, 
prohibiting  the  entrance  of  free  negroes  into 
the  state  and  providing  that  any  such  negro 
coming  in  on  a  vessel  anall  be  imprisoned  un- 
til the  vessel  is  ready  for  sea  and  then  be  sent 
off  on  her,  when  the  master  of  the  vessel  shall 
pay  all  costs  and  expenses,  was  held  to  be 
void,  as  an  interference  with  commerce.  The 
William  Jarvis,  I  Sprague  (U.  S.)  480,  29 
Fed.  Cas.  No.  17,697 ;  The  Cynosure,  1  Spraj 
(U.  S.)  88,  6  Fed.  Caa.  No.  3,529,  7  Law  B 


llass.  23«,  30  N.  E.  1127,  16 
L  R.  A.  839].  The  statute  upheld  here 
prohibited  the  sale  of  any  article  in  imitation 
of  butter,  and  expressly  refrained  from  inter- 
fering with  the  sale  of  any  substance  "  free 
from  coloration  or  ingredient  that  '  causes  it 
to  look  like  butter.'  " 

See  10  Cent.  Dig.  tit.  "  Commerce,"  i  93. 

98.  Powell  V.  Pennsylvania,  127  U.  S.  678, 
8  8.  Ct.  692,  1257.  32  L.  ed.  253 ;  Armour 
Packing  Co.  t.  Snyder,  84  Fed.  138  j  In  re 
firosnahan,  4  McCrary   (U,  8.)   1,  IB  Fed.  62. 

The  commerce  cUnse  of  the  federal  const!- 
ttitJan  is  not  violated  by  the  provisions  of  the 
■tatutss  of  Ohio  relating  to  the  manufacture 
and  sale  of  oleomargarine  within  the  state  by 
a  corporation  created  by  its  laws.  State  r. 
Capital  City  Dairy  Co.,  62  Ohio  St.  350,  57 
M,  E.  62,  67  L.  R.  A.  181  [.affirmed  in  183 
V.  S-  238,  22  S.  Ct.  120,  46  L.  ed,  171]. 

9B.  See,  generally,  Gab. 

For  analoEOuB  powers  of  the  state  over 
other  natural  products  see  mpra,  IX,  A,  2,  a, 
(n) ;  and,  generally,  Fish  ahd  Oaiix. 

1.  An  absolute  prohibition  on  the  exporta- 
tion of  natural  gas  from  the  state  is  void  as 
a  direct  interference  with  interstate  cotn- 
nteree.  Manufacturers'  Gas,  etc.,  Co.  p.  In- 
diana Natural  0«s,  etc,  Co.,  155  Ind.  645,  68 
S.  E.  708;  Avery  v.  Indiana,  etc..  Oil,  etc., 
Co.,  120  Ind,  600,  22  N.  E.  781 ;  State  t.  In- 
diana, etc..  Oil,  etc,  Co.,  120  Ind.  676,  22 
«.  B.  778,  6  L.  R.  A.  579.  See  also  Con- 
lumers*  Gaa  Trust  Co.  p.  Harless,  131  Ind. 
MB.  2B  N.  E.  1082,  15  L.  R.  A.  505,  where  it 
WIS  said  that  the  Indiana  statue  of  1889, 
which  grants  to  domestic  companies  organ- 
ised for  mining  natural  gas  and  furnishing 
the  same  to  patrons  within  the  state  the  right 
to  cmdemn  land  for  piping,  does  not  pro- 
hibit the  piping  of  gas  out  of  the  state,  and  is 
therefore  not  void  as  an  interference  with  in- 
teratate  commerce. 

_Bnt  aprohibltion  on  transportation throngh 
ppes  under  artificial  pressure  or  at  a  greater 
pressure  than  three  hundred  pounds  per 
square  inch,  imposed  for  safety,  is  a  valid 
ilate  regulation,  although  its  effect  may  be 
iDcidentally  to  prevent  the  transportation  of 
gaa  beyond  state  borders,  Jamieson  r,  In- 
dUna  Natural  Gas,  etc.,  Co.,  128  Ind.  555,  28 
N.  E.  76,  12  I*  R.  A.  862  Idistinguuthing 
Uiaj  p.  Hardin,  135  U.  S.  100,  10  S.  Ct.  681, 
34  L.  ed.  128;  State  v.  Indiana,  etc.,  Oil,  etc., 
Co..  120  Ind.  576.  22  N.  E.  778,  6  L.  R.  A. 
579] .  holding  valid  the  Indiana  statute  of 
ISSI.  Contra,  Benedict  t>,  Columtnis  Constr. 
Co.,  4D  N.  J.  Eq.  23,  23  Atl.  485,  holding  in- 
valid the  Indisoia  sUtute  of  1891. 


[IX.  A.  2.  b.  (I)] 
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Sias  acted  tbe  states  nui;,  in  the  exercise  of  their  police  power,  pass  SDch  l&wi 
•Socting  iiamigration  as  the  public  health  and  safety  may  demand.' 

(ii)  ^LiTES.  Before  the  paasaee  of  the  thirteenth  amendment  to  the  federal 
vonstitntion  congress  conld  prohibit  the  foreign  slave  trade/  and  the  states  conld 
also  regnlate  commerce  in  slaves.' 

8.  Subjects  Imjduous  to  thb  Public  —  a.  In  GeneraL  CoDgress  may  control 
int«rBtate  traffic  in  articles  affecting  the  public  welfare'  and  the  states  maj  con- 
trol the  internal  sale  of  sach  commodities,"*  although  patented  by  the  United 
States." 

b.  QambUn;  and  Lotteries.'*  Congress  may  prohibit  interstate  trade  in 
gambling  or  lottery  tickets,**  and  a  state  may  prohibit  chartered  lotteries  in  its 
midst,"  even  thoogh  the  persons  engaged  m  the  sale  of  tickets  hold  federal 


Tort  pliyiicdui'a  fw  IbtsM. —  The  Penn- 
■jlvuuii.  atatut«  of  March  25,  1S50,  providing 
for  a  phj^ician's  examination  of  the  baggage 
of  the  paseeogerB  and  crew  of  all  resMis  com- 
ing from  a  foreign  port,  for  which  a  fee  of 
iflfty  eenta  is  collected,  la  an  invalid  interfer- 
«iioe  with  commerce.  Anierican  Steamship  Co. 
w.  Boai4  of  Uealth.  26  Int.  Rev.  Rec  69. 

Suuoval  of  paupeiB. —  The  state  maf  not 
reqaire  common  carriers  bringing  non- resi- 
dent* into  it  to  remove  them  il  they  become 
indigent  within  a  year.  Bangor  v.  Smith,  83 
Ue.  422,  22  Atl.  379,  13  L.  R.  A.  686. 

a.  Board  of  Health  r.  Loyd,  1  Phila.  (Pa.) 
SO,  7  L^.  Int.  (Pa.)  7;  Minneapolis,  etc.,  R. 
Co.  t>.  Milner,  57  Fed.  276,  holding  that  the 
detention  and  diiinleetion  of  immigrants  to 
prevent  the  spreAd  of  disease  is  within  the 
power  of  the  state.  And  see  supra,  IV,  A,  4; 
and  \n^r<t,  IX,  E,  2. 

Szclnaion  of  infected  Immlgtantl  by  a  state, 
under  the  direction  of  ths  state  board  of 
health,  is  valid.  Compagnie  Francaise  de 
Navigation  &  Vapeur  v.  SUU  Bd.  of  Health, 
fil  La.  Ann.  64S,  26  So.  591,  72  Am.  SL  Rep. 
458.  66  L.  R.  A.  795. 

.Excluaion  of  panpera  valid. —  The  state 
may,  as  a  police  measure,  probably  exclude 
from  its  borders  paupers  or  those  likely  to  be 
paupers.  Passenger  Cases,  1  How.  (U.  S.) 
283,  410,  12  L.  ed.  702i  Prigg  c.  Pennsylvaoia, 
J6  Pet  (U.  S.)  539,  625,  10  L.  ed.  1060.  Bee 
also  Henderson  c.  Wickham,  S2  U.  8.  259,  23 
J.,  sd.  543,  where  the  court  expressly  ab- 
■taina  from  deciding  the  question,  but  re- 
marka  .that  the  whole  subject  lends  itself 
better  to  unifoim  treatment. 

FassenEet  report  lequiiement  valid. —  The 
state  may  require  the  masters  or  owners  of 
All  vaasels  bringing  passengers  from  any  place 
outside  the  state  to  make  a  full  written  re- 
]»rt  to  state  authorities  concerning  all  pas- 
JKngers,  ImmigratioD  Com'ra  c.  Brandt,  26 
La.  Ann.  29;  New  York  v.  Miln,  11  Pet. 
<U.  S.)  102,  9  L.  ed.  648  [ay^rminp  2  Paine 
,IU.  8.)   429,  17  Fed.  Cas.  No.  9,6181. 

T.  Charge  to  Grand  Jury,  30  Fed.  Cas.  No. 
18,2000,  3  Phila.  (Pa.)  527;  U.  S.  p.  Gould, 
S6  Fed.  Cas.  No.  16,230,  8  Am.  L.  Reg.  525. 

8.  Com.  v.  Griffin,  3  B.  Mon.  (Ky.)  208 
i,%Q  the  effect  that  the  right  of  property  and 
commerce  in  slaves  is  not  subject  to  the  or- 
dnary  vulei  which  distinguish  other  property 

[ra.  A.  2. 11,  (1)] 


and  is  the  subject  of  internal  regulation  1^ 
the  states,  over  which  congress  has  no  con- 
trol) ;  Lemmon  c.  People,  20  N.  Y.  562  (hold- 
ing that  the  transshipment  of  slaves  partly 
by  land  and  partly  by  water  was  a  subject  oa 
which  the  states  could  act  as  congress  had 
not  acted). 

A  state  prohibition^ on  tha  cairyiag  avray 
of  ilavei  out  of  the  state  in  boats  was  up- 
held in  Church  e.  (Thambera,  3  Dana  (Ky.) 
274. 

HegToea  mingled  with  the  mau  of  the  pop- 
ulation of  a  state  are  beyond  federal  control. 
U.  S.  o.  Gould,  25  Fed.  Cas.  No.  15,239,  % 
Am.  L.  R^.  525.    And  see  supni,  Vlll. 

Importation  of  aUves  could  be  legally  pro- 
hibited by  statute.  Cotton  t).  Brien,  6  Rob, 
(La.)  115;  Brien  -o.  Williamson,  7  How. 
(Miss.)  14;  Groves  «.  Slaughter,  IS  Pet. 
(U.  S.)  449,  10  L.  ed.  800  sembls. 

9.  U.  S.  D.  Popper,  96  Fed.  423,  article  pr«- 
venting  conception. 

10.  Dabbs  D,  St«U,  39  Ark.  353,  43  An. 
Rep.  275,  prohibition  of  sale  of  all  except  th« 
"  navy  pistol  "  is  valid. 

11.  The  state  may  tegnlate,  in  the  exerci>« 
of  the  police  power,  the  sale  of  pateated 
articles,  as  illuminating  oil  ( Patterson  v. 
Kentuc^,  07  U.  S.  601,  24  L.  ed.  II16),  gna- 
powder  (dictum  in  Webber  v.  Virginia,  103 
U.  S.  344,  347,  20  L.  ed.  565  [reoersix^  33 
Gratt.  (Va.)  898]),  or  poison  (dietun*  in 
Webber  v.  Virginia,  103  U.  B.  344,  347,  2(1 
L.  ed.  665  [reoersinir  33  Gratt.  (Va.)  898}). 

12.  See,  generally,  Gauino;   Lottxbiks. 

13.  Reilley  D.  U.  S.,  106  Fed.  896,  4« 
C.  C.  A.  25. 

14.  Stone  v.  MissiBsippi,  101  U.  &  814.  25 
L.  ed.  1079,  where  it  is  said:  "They  [lot- 
teries] are  not,  in  the  l^al  acceptation  of 
the  term,  rnola  in  as,  but  as  we  have  juat 
seen,  may  properly  be  made  mala  frvkihita. 
They  are  a  species  of  gambling,  and  wrong  in 
their  influences.  .  .  .  Anyone,  therefore,  who 
accepts  a  lottery  charter,  does  so  with  the  im- 
plied understanding  that  the  People,  in  their 
sovereign  capacity  and  through  their  properly 
constituted  agencies,  may  resume  it  at  any 
time  when  the  public  good  shall  require,  and 
thia  whether  it  be  paid  for  or  not." 

That  lotteriM  wen  fonneily  favorad  se« 
2  Quinn  Hist  Harv.  Coll.  162,  273,  V&;  % 
Thayer  Const.  L.  1773  note. 
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It  may  also  prohibit  bnsineae  vithio  ita  borders  carriod  on  in  fnrtber- 
anoe  of  gambling  oatside  the  state  "  or  in  a  foreign  conntrj," 

e.  Intoxleatln?  Liquors'* — (i)  FsDSRAh   Avthositt   Oyir.     Intoxicating 

a  nor  is  a  legitimate  article  of  commerce,'*  interstate  or  foreign  commerce  in 
ieh  may  be  regulated  by  congress ;  aad  congress  may  also  dele^te  to  tha 
itatea  aathority  to  act  npon  it  at  a  certain  stage  in  its  interstate  transit?" 

Jn)  State  Powes  Ovxa  —  (a)  In  General.  The  states  may  interfere  with 
ic  in  litjuore  only  when  they  have  reached  their  doBtination  in  the  sense  of 
interstate  transportation,  or  when  they  are  otherwise  incorporated  in  the  general 
mass  of  property  in  the  state." 

(b)  WTiot  Is  Wiihin  State  Power.     The  states  may,  in  the  exercise  of  their 
police  power,  in  any  way  regulate  the  sale  within  the  state  of  intoxicating  Uqnors^ 

ing  there  for  use,  conaumption,  salo,  or  t,tor- 
Bge,  ahall,  on  arrivsl  in  such  state,  b« 
"  subject  to  the  opentioQ  and  effect  of  tfas 
laws  of  such  Btate  .  •  ■  enacted  in  the  exer- 
cise of  its  police  powers."  It  has  been  held 
that  the  liquor  had  not  "  arrived "  in  tha 
state,  vrhere  it  was  seized  in  the  state  while 
being  conveyed  bj  the  purchascT  to  his  homa 
from  a  point  outside  the  state,  where  he  had 
brought  it  for  his  personal  use  (State  p. 
Holleyman,  55  B.  C.  207,  31  S.  E.  382,  33 
5.  E.  360,  4S  L.  K.  A.  667)  ;  where  it  was  in 
a  railroad  car  standing  at  a  siding  and  was 
still  in  transit  ( State  v.  Intoxicating  Liquor^ 
S4  Me.  335,  47  Atl.  631) ;  or  at  any  time  be- 
fore the  arrival  of  the  goods  at  their  destina- 
tion and  their  delivery  to  the  consignes 
(Rhodes  o.  Iowa,  170  U.  S.  412,  18  S.  Ct.  SM, 
42  L.  ed.  1088  Ir-everatng  SO  Iowa  496,  5S 
N.  W.  887,  24  L.  R.  A.  245] ;  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  438,  18  S.  Ct.  474, 
42  L.  ed.  1100  [afHrming  in  part  80  Fed. 
786]), 

The  liqooT  had  "  aitlved  "  when  shipped  b^ 
a  concern  outside  the  state  to  its  agent  ia 
the  state  who  had  made  a  sale  of  it  to  a  resi- 
dent.    Stevens  i>.  Ohio,  03  Fed.  703. 

The  statute  does  not  give  the  state  power 
to  prohibit  the  importation  of  liquor  by  ainr 
but  state  officials  (Scott  e.  Donald,  165  U.  S. 
58,  17  S.  Ct.  266,  41  L.  ed.  632  [affirming  79 
Fed.  669] )   or  to  prohibit  the  importation  of 


IS.  License  Tax  Cases,  6  Wall.  (U.  S.) 
48S,  IB  L.  ed.  497,  where  a  federal  license  on 
feiKHis  engaged  in  the  sale  of  lotteiy  tickets 
■as   held   a   tax   and   not   an   authority   to 

KiL 

18.  Pools  on  horse-races. —  The  selling  of 
pools  in  the  state  on  horse-races  to  take  place 
otitiide  the  state  (State  v.  Stripling,  113  Ala. 
120,  21  So.  409,  36  L.  R.  A.  81;  Lacey  v. 
Fshner,  93  Va.  169,  24  S.  E.  930,  57  Am.  St. 
Rep.  706,  31  L.  R.  A.  822)  or  the  business  of 
•ending  money  out  of  the  state,  there  to  bet 
on  bwse-races,  may  be  prohibited  by  tin 
■Utes  (SUt«  ti.  Harbourne,  70  Conn.  484,  40 
Atl.  179,  «  Am.  St.  Rep.  128,  40  L  R.  A. 
807). 

17.  Ballock  V.  State,  73  Md.  1,  20  Atl.  184, 
B  L  B.  A.  671,  25  Am.  Bt  Rep.  669,  when 
s  itate  prohibition  on  the  sale  of  an  Austrian 
govemment  bond  was  upheld  on  the  ground 
that  the  bond  provided  for  a  chance  ta  win  a 
pnmimn  in  a  lottery. 

18.  See,  generally,  IirroxiOATino  Liqinna. 

19.  State  o.  (yDonnell,  41  S.  C.  563,  19 
S.  £.  748  [But  see  Btate  v.  Aiken,  42  8.  C. 
222.  20  S.  K  221,  26  L.  E.  A.  345] ;  McCul- 
lough  p.  Brawn,  41  S.  C.  220,  19  8.  K  468,  23 
L  S.  A.  410;  License  Cases,  6  How.  (U.  S.) 
(M,  12  L.  ed.  266;  i:ai  p.  Loeb,  72  Fed.  867. 

20.  26  U.  S.  SMt.  at  L.  p.  313,  o.  726; 
U.  S.  Comp.  Stat.  (1001),  p.  3177.  This 
•tatute  is  known  as  the  Wilson  Act. 

toi  inteipretatioB  of  this  act  see  infra, 
KrteSl. 

21.  The  origitiai  pacfcafe  doctrine  waa  car- 
ried in  Leisy  ■>.  Hardin,  136  U.  B.  100,  10 
S.  a  SSI,  34  L.  ed.  123,  so  far  as  to  hold 
that  an  importer  had  a  right  to  sell  in  the 
^te,  in  the  original  package,  intoxicating 
lH|Dors  imported  from  outaide  the  state. 
1^  decision  was  abrogated  by  the  Wilson 
BiU  of  1890  (26  U.  S.  Stat,  at  L.  p.  313, 
t  728;  U.  B.  Comp.  Stat.  (1901),  p.  3177), 
>rliich  left  the  matter  of  sale  in  the  state  to 
•Ute  control.  This  latter  result  had  been 
raubed  before  the  passage  of  the  Wilson  Act 
in  State  c.  Zimmerman,  78  Iowa  614,  43  N.  W. 
458,  although  sales  in  the  original  packages 
1?  agents  of  the  importers  were  held  beyond 
*Ute  eontrol  in  /«  rs  Seine,  42  Fed.  645. 

The  Vllion  Act  of  1890  (26  U.  S.  Stat,  at  L. 
^  SI3,  c  728;  U.  8.  Comp.  Stat.  (1901), 
V-  3177)  provides  that  all  intoxicating  li- 
V"*  tnasportAd  into  any  state,  or  remain- 


load  them  {Ea  p.  Jervey,  66  Fed.  9 

When  state  power  attaches. —  The  stata 
has  no  power  over  liquors  while  in  the  pos- 
session of  the  importer  for  his  personal  use, 
but  when  he  gives  his  importation  to  another 
then  it  is  no  longer  an  article  of  interstate 
commerce  (Scott  v.  Donald,  165  U.  S.  58,  ir 
S.  Ct.  205,  41  L.  ed.  632  [affirming  78  Fed- 
550]),  and  liquors  imported  become  subject 
to  staU  Bupervisicn  when  offered  tor  salff 
(Fuqua  e.  Pabet  Brewing  Co.,  90  Tex.  298, 
38  8.  W.  29,  760,  36  L.  R.  A.  241)  ;  but  not 
merely  when  the  bungs  of  barrels  are  drawn 
for  the  sole  purpose  of  testing  the  liquor 
(Wind  V.  Her,  03  Iowa  316,  61  N.  W.  1001,  27 
L.  K  A.  219). 

The  constitutionality  of  the  Wilson  Act 
was  upheld  in  Jn  rs  Rahrer,  140  U.  S.  645,  It 
S.  Ct.  865,  35  L.  ed.  672  [rweninff  43  Fed. 
556,  10  L.  R.  A.  444] ;  Jn  r«  Van  Vliet,  4S 
Fed.  761,  10  L.  R.  A.  46L 

[IX.  A,  2,  C  (n),  (»)a 
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either  bjr  prohibiting  the  sale  entirely ;"  by  prohibiting  the  keeping  of  liqnor  for 
the  purpose  of  sale  witliin  "  or  ootside  the  state ;  *•  by  prohibiting  its  Bale  within 
certain  parts  of  the  state;*  by  forbidding  sales  to  nnnt  pereons,  snch  as  drunk- 
ards or  minors ;  *  by  reetricting  the  sale  to  persons  licensed  therefor,"  to  etate 


38.  ConneotMiut. —  SUte  o.  Wheeler,  25 
Coqu.  290;  State  C.  Brennan'a  Liquors,  25 
Conn.  27B;  8tAt«  C.  Cunningham,  2S  Conn. 
195. 

Delaware. —  State  e.  Allmond,  8  Eoust. 
(Del.)  612. 

/oica. —  State  C.  Creeden,  79  Iowa  666,  43 
N.  W.  673,  7  L.  R.  A.  295;  Connolly  o.  Scare, 
72  Iowa  223,  33  N.  W.  641. 

AfoMocAusetM. —  Com.  c.  Clapp,  6  Gray 
(Maas.)   97. 

ffew  lorfc.— People  e.  Quant,  12  How.  Pr. 
(N.  Y.)  S3,  2  Park.  Grim.  (N.  Y.)  410;  Peo- 
ple ■>.  Huntington,  4  N.  Y.  \j^.  Oba.  197. 

South  Carolina. —  Charleston  f .  Ahrena,  4 
Strobh.  (S.  C.)  241. 

United  Bfates.—  Kidd  v.  Pearaon,  126  U.  H. 
1,  9  6.  Ct.  6,  32  L.  ed.  346;  Uugler  v.  Kan- 
sas, 123  U.  S.  623,  8  S.  a.  273,  31  L.  ed.  206; 
Foster  v.  Kansas,  112  U.  B.  201,  5  S.  Ct.  997, 
28  L.  ed.  629;  Boston  Beer  Co.  v.  Ifaasachu- 
Betta,  B7  U.  S.  25,  24  L.  ed.  989;  License 
Cases,  S  How.  (U.  S.)  604,  12  h.  «d.  260; 
Kanaaa  v.  Bradley,  26  Fed.  289. 

Bee  10  Cent   Dig.   tit.  "  Commerce,"   |  ft2. 

Valid  feitniea  of  piofaibition  lawa. —  The 
law  may  prohibit  the  manufacture  of  liquors 
even  for  exportation  out  of  the  state  (Tred- 
way  V.  Rilej,  32  Nebr.  496,  49  N.  W.  269,  29 
Am.  St.  Rep.  447;  Kidd  v.  Pearson,  128  U.  S. 
1,  8  S.  Ct.  C,  32  L.  ed.  346  {a/flrming  72  Iowa 
349,  34  N.  W.  1]),  the  sate  of  imported  li- 
quor by  any  other  person  than  the  importer 
(Wynhamer  v.  People,  20  Barb.  (N.  Y.) 
667),  merely  the  sale  of  liquor  to  be  drunk 
on  the  premises  (People  t>.  Huntington,  4 
N.  Y.  L^.  Oba.  187),  may  eonflne  such  manu.- 
lacture  and  sale  to  liquors  for  medicinal, 
culinary,  or  saoramentia  purposes  (Kidd  t>. 
Pearaon,  128  U.  S.  1,  4  S.  Ot  6,  32  L.  ed. 
MB  lafflrming  T2  Iowa  348,  34  N.  W.  1]), 
may  prohibit  the  manufacture  of  liquors  in 
the  shite  for  the  maker's  own  use  (Mugler  v. 
Kansas,  123  U.  S.  623,  8  S.  Ct.  273,  31  L.  ed. 
206),  or  may  authorize  such  manufacture 
and  use  although  prohibiting  sales  (Vance  v. 
W.  A.  Vandercook  Co.,  170  U.  S.  439,  18 
S.  Ct.674,  42  L.  ed.  1100). 

Sales  in  the  original  packages  of  liquors 
imported  into  the  state  need  not  be  erpreesly 
exempted  from  the  operation  of  a  state  pro- 
hibition law;  the  law  will  still  be  held  con- 
stitutional as  to  purely  interstate  sales.  Dor- 
man  V.  State,  34  Ala.  216;  Com.  c.  Gay,  163 
Uass.  211,  26  N.  E.  671,  852;  Com.  e.  Oagne, 
163  Mass.  205,  26  N.  £.  449,  10  L.  R.  A.  442 ; 
Com.  V.  Clapp,  6  Gray   (Mass.)   97. 

Prior  to  the  fourteenth  amendment  to  the 
United  States  constitution  the  ordinary  state 
prohibition  laws  raised  no  federal  question, 
but  if  a  case  should  be  presented  where  the 
law  prevented  the  use  of  property  in  the 
hands  of  a  citizen  before  the  enactment  of  the 
law,  a  g-ave  question  would  arise  whether  or 
[IX.  A.  2.  c,  (n),  (.)] 


not  this  were  a  deprivation  of  proper^  witfain 
the  fourteenth  amendment.  Bartemeyer  o. 
Iowa,  18  Wall.   (U.  S.)   12g,  21  L.  ed.  92D. 

The  theory  of  the  prohibition  laws  ia  well 
stated  in  Mugler  v.  Kansas,  123  U.  8.  823. 
662,  9  S.  Ct.  273,  31  L.  ed.  206,  aa  follows: 
"  We  cannot  shut  out  of  view  the  fact,  within 
the  knowledge  of  all,  that  the  public  health, 
the  public  morals,  and  the  public  safety  may 
be  endangered  by  the  general  use  of  intoxicat- 
ing drinks.  ...  It,  therefore,  a  State  deems 
the  absolute  proliibitiou  of  the  manufat^ure 
and  sale,  within  her  limits,  of  intoxicating 
liquors  ...  to  be  necessary  to  the  peace  and 
security  of  society,  the  courts  cannot,  with- 
out usurping  legislative  functions,  override 
the  will  of  the  people  aa  thus  expreased  by 
their  chosen  repreaentativeB." 

23.  State  v:  Wheeler,  26  Conn.  290;  State 
V.  Brennon'B  Liquors,  85  Conn.  278;  State  «. 
Cunningham,  25  Conn.  196. 

24.  State  v.  Fitzpatrick,  16  E.  I.  54.  11 
Atl.  767. 

95.  Dorman  v.  State,  34  Ala.  216  <&  stat- 
ute incorporating  a  university  and  forbidding 
the  sale  of  liquors  within  five  milee  of  it  is 
constitutional )  ;  State  v.  Stevens,  8  Ohio  8.  & 
C.  PI.  Dec.  6,  6  Ohio  N.  P.  354  (local  opUon 
sUtuU)  ;  Weil  v.  Calhoun,  25  Fed.  865  (local 
opti<»)  statute). 

26.  A  aals  to  a  drankard  or  minor,  ercu 
though  in  the  course  of  interstate  commerce, 
may  be  prohibited  by  the  states.  Com.  v. 
Zelt,  138  Pa.  St.  616,  27  Wkiy.  Notes  Qua. 
(Pa.)  131,  21  Atl.  7,  H  L.  R.  A.  602  [rfia- 
tingttitliing  Leisy  r.  Hardin,  135  U.  8.  100, 
10  S.  Ct.  681,  34  L.  ed.  129]. 

27.  Xladoma.—  Sheppard  v.  Dowling,  127 
Ala.  1,  28  So.  791,  85  Am.  St.  Bep.  68. 

Georgia. —  Fincannon  c.  State,  93  X>a.  418. 
21  S.  E.  63. 

TCeio  Bamptkire. —  State  f.  Moore,  14  N.  H. 
461;  Pierce  v.  StaU,  13  N.  H.  636. 

New  York. —  Smith  p.  People,  1  Park.  Ciim. 
(N.  Y.)  683. 

United  States. —  License  Cases,  S  How. 
(U.  S.)  604,  12  L.  ed.  256.  Contra,  In  re 
Lebolt,  77  Fed.  687,  holding  that  as  intoxi- 
cating liquors  have  been  decided  to  be  proper 
subjects  of  commerce  a  oity  license  law  is  not 
a  police  regulation  but  passed  for  revenue 
only  and  therefore  invalid. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  ^    lOJS. 

Valid  provisions  of  license  laws. —  The  li- 
cense law  may  apply  to  sales  in  small  quan- 
tities merely  (Com.  v.  Kimball,  24  Pick. 
(Mass.)  369,  36  Am.  Dec.  326;  Ingersoll  v. 
Skinner,  1  Den.  (N.  Y.)  540;  StaU  v.  Peisk- 
bam,  3  R.  I.  289;  License  Cases,  B  How. 
(U.  S.)  604,  12  L.  ed.  256),  to  sales  for 
medicinal  purposes  only  (Kohn  c.  Uelcher,  £9 
Fed.  433),  or  to  manufacturers  retailing  liquor 
within  the  sUte  (Keller  v.  SUte,  11  Md.  629, 
69  Am.  Dec.  226) ;  bttt  not  to  Uw  ssl«  in  an- 
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officutk,*  or  to  sales  in  a  certain  manner ;  **  by  proliibitiDg  the  soliciting  or  taking 
of  or^re  in  the  state  for  the  interstate  sale  of  uqnora  to  unlicensed  dealers  in  the 
etate;"  by  providing  for  the  confiscation  of  liquors  kept  for  nnlawfn!  Bale;"  or 
li^  denying  relief  iii  the  courts  to  partdes  making  snch  sale." 

(c)  what  Is  Not  Within.  State  Power.  The  states  may  not  in  any  way  bnrden 
interstate  traffic  in  intoxicating  liqnora,  either  by  prohibiting  the  importation  of 
liquon  into  the  state;**  by  requiring  a  certificate  that  liqnor  imported  into  the 
state  is  consigned  to  a  licensed  dealer"  and  is  chemically  pare,  by  restricting 
to  state  officials  the  importation  of  liqnorB;"  by  requirmg  the  unloading  of 
liqDon  at  certun  points  only;"  by  restricting  the  transportation  of  liqnora  at 
niglit;'*  by  prohibiting  the  importation  of  liqnors  into  the  state  with  intent  to 
Bctl  them  illegally ; "  by  forbidding,  under  penalty,  any  person  to  solicit  or  take 
orders  in  the  state  for  liquor  to  be  delivered  in  another  state  with  reason  to 
believe  that  the  liquor  is  intended  to  be  there  ill^Ily  sold  ;*  by  prohibiting  or 
restricting  in  any  way  delivery  to  the  consignee ;  *'  or  probably  by  regulating  the 
sale  on.vmcles  of  commerce  in  transit  through  the  state.** 

(d)  Bitoriminaiione.     Such   state   regulatious,   although    in  other  respects 


other  state  of  liquon  delivered  to  the  pur- 
diuer  in  the  state  (SUte  t>.  Btilsing,  62 
K.  J.  I^  517,  20  Ati.  66)  ;  or  the  granting  of 
tht  lioeoBO  may  be  made  dependent  on  the  ap- 
picnl  of  adjaoent  propei^-ownera  (Ea  p. 
Christeneen,  B6  Cal.  208,  24  Fac.  T47;  Mc- 
GianU  V.  Medwaf,  176  Mass.  67,  GT  N.  E. 
210  temhh,  conatming  Uass.  Rev.  Iaws, 
t.  100,  1   15). 

as.  Deal  V.  Singletarv,  105  Ga.  466,  30 
S.  E.  766;  Plumb  T.  ChrUtie,  103  Qa.  686,  30 
fi.  E.  769,  42  L.  R.  A.  131 ;  State  V.  Aiken,  42 
S.  C.  222,  20  S.  E.  221,  86  L.  R.  A.  34S  [onar- 
ntinp  McCuUough  v.  Brown,  41  8.  C.  220, 
IB  S.  E.  458,  23  L.  E.  A.  410] ;  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  43B,  18  8.  Ct,  874, 
42  L.  ed.  1100,  holding  that  the  South  Caro- 
lina diBpenisry  law  ia  not  invalid  in  iti  pro- 
(iiions  restricting  sales  within  the  state  to 
state  officials,  since  it  does  not  in  any  waj 
•A«ct  the  importation  of  liquor  into  the  state 
in  the  original  package  for  the  personal  use 
of  the  importer. 

29.  A  .prohibition  on  the  sale  of  liqttor  at 
wholesale  "in  connection  with  drugs"  is  valid, 
althongh  applied  to  an  exporter.  Jaeoba  Phar- 
nucy  Co.  e.  AtlanU,  S9  Fed.  244. 

30.  Westheimer  «.  Weisman,  B  F.^n.  App. 
"5,  54  Pac.  332  [oiling  Miraonrl,  etc.,  R.  S. 
r.  Haber,  169  U.  S.  613,  18  S.  Ci.  4S8,  42 
L  ed.  87SJ,  where  the  court  proceeded  on  the 
theoij  that  the  purpose  of  the  statute  was  to 
ratrict  the  sale  of  liquors  in  the  state  and  it 
vai  therefore  valid,  although  it  might  inci- 
ienUlly  affect  iDterstate  commerce. 

31.  State  c.  Intoxicating  Liquors.  56  Tt. 
5M.  4  Atl,  229 ;  State  e.  Intoxicating  Liquors, 
5S  VL  140,  2  Atl.  586. 

Sstich  wairaati. —  A  search  warrant  to  dia- 
eover  liquor  illegally  held  was  legally  issued, 
so  that  replevin  brought  by  tbe  owner  of  the 
liquor  seized  was  improper,  although  the 
iHguors  were  in  the  original  package  and  not 
liable  to  seizure.  Lemp  e.  Fullerton,  83  Iowa 
1*2.  48  N.  W.  1034,  13  L.  R.  A.  408. 

39l  Knowlton  v.  Dougherty,  87  Me.  B18,  33 
AU.  18,  47  Am.  St.  Rep.  349;  Meservey  v. 
Oni7>  S5  Me.  640,  bolding  that  a  aUtnte  la 


constitutional  which  prohibits  recoveiv  in  the 
state  courts  for  liquors  lawfully  sold  out  of 
the  state  to  a  vendee  who  intended  to  sell  il- 
l^ally  in  the  state,  although  the  vendor  was 
ignorant  of  such  intention. 

38.  Wind  V.  Her,  93  Iowa  316,  61  N.  W. 
1001,  27  L.  R.  A.  219  i  Scott  o.  Donald,  166 
U.  S.  SB,  17  S.  Ct.  26B,  41  L.  ed.  S32. 

34.  Bowman  v.  Chicago,  ete.,  R.  Co.,  126 
U.  S.  4es,  B  8.  Ct.  689,  1062,  31  L.  ed.  700. 

35.  State  v.  U(<3t«,  65  S.  C.  247,  33  S.  E. 
363,  74  Am.  St.  Rep.  741;  Vance  v.  W.  A. 
Vandercook  Co.,  170  U.  S.  438,  18  S.  Ct.  674, 
42  L.  ed.  1100;  Donald  v.  Scott,  74  Fed.  8S9. 

36.  Scott  V.  Donald,  16B  U.  S.  58,  17  S.  Ct. 
266,  41  L.  ed.  S32. 

37.  In  re  Langford,  S7  Fed.  670,  holding 
invalid  the  provision  of  the  South  Carolina 
dispensary  act  requiring  tbe  unloading  of 
liquors  at  a  place  only  where  there  is  a  dia- 
pensary. 

38.  Jervey  e.  The  Carolina,  66  Fed.  1013, 
holdiof  void  a  state  prohibition  on  the  trane- 

Ertation  of  liquors  at  night  except  on  regu- 
■  passenger  or  freight  steamers  and  railroad 
cars.  Contra,  State  v.  Holleyman,  55  S.  C. 
207,  31  S.  E.  362,  33  S.  E.  366,  45  L.  R.  A. 
667. 

38.  State  v.  Intoxicating  Liquors,  04  Me. 
335,  47  Atl.  631. 

40.  Corbin  P.  McConnell,  {N.  H.  1902)  52 
Atl.  447  (holding  that  the  WiUon  Act  did  not 
empower  the  states  to  act  extraterritorially)  ; 
Dnrkee  v.  Moses,  07  N.  H.  116,  23  Atl.  793 
[ovemdjni/- Jones  v.  Surprise,  64  N.  H.  243, 
9  Atl.  384;  Dunbar  o.  Locke,  62  K.  H.  442]. 
Contra,  Lang  v.  Lynch,  38  Fed.  480,  4  L.  R.  A. 
831  [distinguishing  Bowman  v.  Chicago,  etc., 
R.  Co.,  126  U.  S,  466,  8  S.  Ct.  689,  1062,  31 
L.  ed.  700]. 

41.  State  V.  Stilsing,  62  N.  J.  L.  617,  20 
Atl.  6S  [following  Bowman  v.  Chicago,  ete., 
R.  Co.,  126  U.  8.  466,  8  8.  Ct  689,  1062,  31 
L.  ed.  TOO]. 

42.  A  Meunboat  In  traniit  through  the 
stete  cannot  be  forced  by  state  law  to  pay  a 
license'tax  for  selling  liquor  on  board.  State 
V.  FraRiart,  81  I^  Ann.  340. 

[K,  A.  ?,  o.  (n),  (o)] 
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withia  the  BCOpe  of  the  police  power,  will  be  inralid  if  thej  diacrirainate  in  aut 
way  between  uie  property  or  citizens  of  the  state  and  of  those  outside  thevtata.* 
(e)  The  Wilton  Act.**  Congress  has  provided  that  all  intoxicatiog  liquors 
transported  into  any  state  or  remaining  there  for  sale  shall  npon  arriv^  be  sab- 
ject  to  the  police  laws  of  the  state.  This  statnte  gires  tlie  states  authority  to  pro- 
hibit the  sale  of  intoxicating  liqaors  in  the  original  package  **  in  the  ezerciee  of 
the  police  power  only,'*  and  applied  to  liquors  imported  into  the  state  before  ita 
"     It  was  held  that  tins  federal  statute  made  operative  uhconstitational 


state  statutes  preTiously  enacted,^  but  did  not  allow  the  states  to  forbid  tJie 
importation  of  liquors  in  the  original  package,*  and  did  notpermit  of  discrim- 
ination against  hquors  imported  from  outside  the  state.""  Tlie  state  law  can 
become  operative  only  when  the  liquors  have  reached  their  destination  in  the 

state." 


43.  Vance  r.  W.  A.  Vandereook  Co.,  170 
U.  S.  43a,  18  S.  Ct.  674,  42  L.  «d.  1100,  and 
cases  cited  infra,  thia  note. 

Ezuuples  of  ducriminatiBz  piovlaloDa — It 
is  an  invalid  discrimination  to  prohibit  sales 
of  liquor  excepting  that  produced  within  the 
state  (McCrearf  t>.  SUte,  73  Ala.  4S0;  Pow- 
ell t>.  SUts,  6S  Ala.  10  i  SUte  c.  Deechamp, 
63  Ark.  4U0,  14  3.  W.  653;  MeGuire  v.  8tat«, 
42  Ohio  St.  530.  See  also  Ea  p.  Kinnebiew, 
3G  Fed.  62,  holding  that  a  statute  exempting 
domestic  wines  from  a  prohibition  was  valid, 
as  it  must  be  construed  as  exempting  all 
wines)  j  although  a  state  may  authorize  the 
personal  use  of  liquors  made  b;  a  resident  for 
that  purpose,  while  the  use  of  other  liquors  is 
restricted  (Vance  c.  W.  A.  Vsndercook  Oo., 
170  U.  3.  438,  18  S.  Ct  674.  42  L.  ed.  1100). 
It  IB  also  unconstitutional  as  discriminating 
to  force  a  manufacturer  outside  the  state  to 
psf  a  license- fee  for  a  warehouse,  while  ex- 
empting manufacturers  within  the  state  from 
such  fee  (Minneapolis  Brewing  Co.  c.  McGil- 
livraj',  104  Fed.  258),  to  prohibit  the  having 
in  possession  of  liquors  punchuscd  outside  the 
state  while  permitting  the  possession  of  liquor 
purchased  at  a  state  dispensary  ( State  v. 
Holleyman,  65  S.  C.  207,  31  8.  E.  362,  33  S.  E. 
366,  45  L.  R.  A.  607),  to  exempt  from  state 
law  sales  of  intoxicating  liquors  made  b;  the 
manufacturer  at  the  factory  (Reytnann  Brew- 
ing Co.  p.  Brister,  179  U.  S.  445,  21  S.  Ct. 
201,  46  L.  ed.  269  laffirming  92  Fed.  28],  hold- 
ing this  not  to  be  a  discrimination  against  a 
corporation  having  a  factory  in  anothxr  atatv, 
as  the  exemption  applies  to  alt  factories  in 
the  state  whether  or  not  on^ed  by  state 
residents),  or  to  prohibit  citizens  from  im- 
porting liquors  from  other  states  while  per- 
mitting such  importation  by  state  officials 
(Donald  V.  Scott,  67  Fed.  854)  ;  but  the  mere 
restriction  to  state  officials  of  the  importation 
of   liquor  for   sale  is   not  discriminating,  as 


674,  42  L.  ed.  1100).  See  also  Sheppard  i 
DowUng,  127  Ala.  1,  28  So.  7B1,  85  Am.  St 
Rep.  68  (where  it  was  held  that  a  provision 
that  no  liquor  shall  be  sold  in  counties  where 
dispensaries  are  located,  excepting  sales  to  dis- 
penaariea  or  authorized  dealers,  was  valid. 
The  court  holds  that  the  section  does  not  dis- 
criminate  against  sales  by  persona  residing. 

[DC  A.  2.  e.  (n).  (»)] 


outside  the  dispensary  district,  as  it  af^liea 
solely  to  aalea  effected  in  the  district  and  haa 
no  relation  to  interstate  commerce)  ;  Da,Tis 
V.  Daahiel,  61  N.  C.  114  (where  a  difference 
in  taxation  was  upheld  between  liquors  pnr- 
chased  from  non.resideuts  and  tnoae  pur- 
chased from  the  maker  in  the  state,  on  the 
ground  that  the  distinction  might  be  made 
after  the  goods  were  incorporated  in  t£e  maae 
of  property  in  the  state. 

44.  26  U.  S.  Stat,  at  L.  p.  313,  i^  728; 
U.  S.  Comp.  SUt  (1901),  p.  3177.  And  aee, 
generally,  iHTOxicAXroo  LiqUDBS. 

45.  26  U.  S.  Stat,  at  L.  p.  313,  t^  728; 
U.  S.  Comp.  Stat  (1901),  p.  3177.  And  aee 
Stevens  o.  State,  61  Ohio  St  £97,  SS  N.  E. 
478;  Vance  t>.  W.  A.  Vanderoook  Co.,  170 
U.  S.  438,  16  S.  Ct  674,  42  L.  ed.  1100;  Moor* 
c.  Bahr,  82  Fed.  IB;  Cantini  c.  Tillman,  54 
Fed.  B6B. 

46.  Vance  v.  W.  A.  Vaaderco<d[  Co.,  170 
U.  S.  43S,  18  S.  Ct  674,  42  L.  ed.  IIOO;  Min- 
neapolis Brewing  Co.  v.  McGilliTrBy,  104  Fed. 
25S. 

A  license-tax  was  held  to  be  invalid  sa  not 
being  in  the  exercise  of  the  police  power  in 
Fabet  Brewing  Co.  c.  Terre  Haute,  98  Fed. 
330.  But  a  contrary  result  was  reached  aa 
to  a  license-fee  in  Indianapolis  c.  Bieler,  138 
Ind.  30,  36  N.  £.  8S7. 

47.  Tinker  v.  SUte,  90  Ala.  638,  8  So.  814. 
holding  that  on  the  passage  of  the  Wilson 
Bill  imported  liquors  in  the  state  became 
subject  immediately  to  the  provisions  of  ex- 
isting state  law. 

48.  SUte  c.  Fraser,  1  N.  D.  426,  48  N.  W. 
343;  In  re  Rahrer,  140  IT.  S.  545,  11  S.  Ct 
866,  35  L.  ed.  672  Irmeraing  43  Fed.  66fl,  10 
L.  R.  A  444] ;  In  re  Spickler,  43  Fed.  653. 
10  L.  R.  A.  446. 

49.  Jervey  v.  The  Carolina,  66  Fed.  1013j 
Ea  p.  Jeney,  66  Fed-  967;  B».  p.  Edgerton. 
69  Fed.  115. 

50.  Minneapolis  Brewing  Co.  v.  McQilllv- 
ray.  104  Fed.  258. 

51.  State  V,  Intoxicating  Liquors,  94  Ma, 
335,  47  Atl.  531  (liquors  in  transit  are  not 
subject  to  state  law)  ;  Bailey  Liquor  Co.  v. 
Austin,  82  Fed.  796  (liquor  offered  for  sale 
in  the  original  paekegea  is  subject  to  state 
regulations).  Contra,  State  e.  Rhodes.  M 
Iowa  496,  58  N.  W.  887,  24  L.  R.  A.  245,  hold- 
ing that  the  Wilson  Act  makes  steta  law* 
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d.  Toba«oo.  Tobacco  is  a  legitimate  article  of  ciHnmerce,*  but  its  sale  in  the 
Btstee  maj  be  limited  in  the  proper  exercise  of  tlie  police  power  only  where 
interstate  commerce  ia  tobacco  m  uie  original  package  is  nnaffected." 

E.  Kethods  of  Commeroe — l.  Sales  by  AaBms  or  Pbddlbrs" — a.  State 
CoDtFOl  Over.  The  states  may  control  sales  -by  peddlers  who  bny  goods  to  sell 
on  their  own  acconnt  or  who  as  agenta,  CTen  for  non-residents,  sell  goods  which 
are  in  fact  within  the  state  at  the  time  of  sale,"  but  sales,  or  the  soliciting  of  sales 


i^antiTe  whan  the  liquor  c 


I  the  state 


58.  HcGr^or  v.  Cone,  104  Iowa  466,  73 
N.  W.  1D41,  65  Am.  St.  Rep.  622,  39  L.  R.  A. 
4S4;  AQBtin  i>.  Tennessee,  179  U.  S.  343,  81 
B.  CL  132,  46  L.  ed.  224  [afflrming  101  Tenn. 
M,  48  B.  W.  305,  70  Am.  St.  Rep.  703,  60 
L.  R.  A.  47S].  Contra,  BUaBeld  v.  State,  103 
Item.  G93,  53  S.  W.  1090,  cigarettes. 

53.  McGregor  v.  Cone,  104  Iowa  46fi,  73 
N.  W.  I04I,  6G  Am.  St.  Rep.  G22,  30  L.  R.  A. 
4S4  (concernlBg  eig«rett«B)  ;  Austin  V.  Ten- 
DMse,  I7S  U.  S.  343,  21  S.  Ct.  132,  45  L.  ed. 
£24  laflirming  101  Teun.  663,  48  S.  W.  305, 
TO  Am.  St.  Rep.  703,  50  L.  R.  A.  478.  relating 
|4)  cigarettes,  and  holding,  howerer,  that  cer- 
Uio  so-called  original  padcages  were  not 
>uch];  Sawrie  v.  Tennessee.  82  Fed.  615. 

54.  See,  generally,  Eawkebs  Ann  Peodlsu. 
Taxation  ot  sales  of  goods  see  infra,  X,  £. 

55.  A  license  or  occupation  tax  may  be  im- 
posed on  peddlers. 

Ditriot  of  Golum1>ia. —  In  ra  Wilson,  19 
D.  a  Ml,  12  L.  R.  A.  624,  deQning  "  peddler  " 
u  a  person  who  sells  sample  wares  from 
house  to  house  and  delivers  them  at  the  time 
<rf  sale. 

nondo.— Ball  v.  State,  89  FU.  637,  23  So. 
IIS. 

Otcrgia. —  Chiystal  p.  Macon,  108  Ga.  27, 
33  8.  E.  810 ;  Duncan  v.  SUte,  106  Ga.  4fiT, 
30  S.  E.  766 :  L.  B.  Price  Co.  v.  Atlanta,  105 
Ga.  S68,  31  S.  E.  610. 

lUiMoU. —  Carrollton  p.  Bazzette,  16B  111. 
884.  42  N.  E.  837.  31  L.  R.  A.  522,  llcenae-tai 
on  itinerant  merchants  held  good  as  not  dfs- 
eriminating  against  goods  manufactured  out 
of  the  state  and  not  applying  to  sales  in  the 
orwinal  package. 

Indiana. —  South  Bend  o.  Martin,  142  Ind. 
31,  41  N.  E.  316;  Sears  e.  Warren  County,  36 
Ind.  867.  10  Am.  Rep.  62. 

Kentucky. —  Rash  e.  Farley,  91  Ky.  344,  12 
Ky.  L.  Rep.  913,  16  S.  W.  862,  34  Am.  St. 
Rep.  233. 

LiMisiana. —  Cole  V.  Randolph,  31  Ia.  Ann. 
VS6;  The  Stella  Block  v.  Rlehland  Parish,  26 
La.. Ann.  642. 

Ua*iaishuaett». —  Com.  v.  Ober,  12  Cush. 
(Mass.)  493,  describing  a  peddler  as  an  itin- 
cKat  merchant  with  no  fixed  place  of  busi- 

HtttouH. —  State  0.  Snoddy,  128  Mo.  523, 
11  8.  W.  36;  SUte  v.  Smithson,  106  Mo.  149, 
IT  8.  W.  221. 

Veooda. —  E»  p.  RobJOMm,  12  Nev.  263,  28 
An.  Rep.  794. 

Worth  COralino.— State  c.  Caldwell,  127 
N.  C.  S!l,  37  S.  B.  133;  Wrought  Iron  Range 
Co.  t.  Carrer,  118  N.  C.  328,  24  S.  E.  352; 
BtOa  p.  Wesedl,  lOB  N.  C.  735,  14  B.  E.  391 ; 


Brlttain,  I 

Pennsylmtnta. —  Com.  f.  Dunham,  ISl  Pa. 
St.  73,  44  Wkly.  Notee  Cas.  (Fa.)  101,  VS 
Atl.  84;  Com.  v.  Hannel,  166  Pa.  St.  SS,  36 
Wkly.  Notes  Cas.  <Pa.)  1,  30  Atl.  1036,  27 
L.  R.  A.  388;  Com.  «.  Gardner,  133  Pa.  St, 
284,  26  Wkly.  Notes  Cas.  (Pa.)  462,  19  Atl. 
660,  19  Am.  St.  Rep.  646,  7  L.  R.  A.  666; 
New  Castle  f.  Cutler,  16  Pa.  Super.  Ct.  612; 
Com.  p.  Walker,  3  Pa.  Dist.  534,  14  Pa.  Co. 
Ct.  686. 

Tenntaate. —  Howe  Hach.  Co.  v.  Cage,  9 
Baxt  (Teno.)  618  [affirmed  in  100  U.  S.  676, 
26  L.  ed.  7641. 

Teaat. —  In  re  Butin,  28  Tex.  .^p.  304,  IS 
B.  W.  10.  And  sse  Baulshniy  o.  ^t«,  (Tex. 
Crim.  1901)   63  S.  W.  66S. 

Weat  Virginia. —  State  v.  Richards,  32 
W.  Va.  348,  0  S.  E.  246,  3  L.  R.  A.  705. 

United  State*. —  Emert  v.  Missouri,  166 
U.  B.  206,  15  S.  Ct  367,  3D  L.  ed.  430  [af- 
firming 103  Mo.  241,  16  S.  W.  81,  23  Am.  St. 
Rep.  87A,  11  L.  R.  A.  219] ;  Howe  Mach.  Co, 
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100  U.  S.  676,  26  L.  ed.  764;  Hynes 


V,  41  Fed.  468.  Contra,  In  re  Spain, 
47  Fe97  208,  14  L.  R.  A.  97,  holding  that  a 
license-tax  on  peddlers  is  invalid  as  applied 
to  residents  of  other  states  [citing  Robbina 
p.  Shelby  County  Taxing  Dist.,  120  U.  S.  489, 
7  S.  Ct.  692,  30  L.  ed.  6941  sufi  holding  that 
the  fact  that  the  goods  were  in  the  state  at 
the  time  of  sale  did  not  distinguish  the  case 
from  the  Robbins  case. 

Bee  10  Cent  Dig.  tit.  "Commerce,"  t  107. 

The  theory  of  the  court  appears  in  tha 
course  of  a  unanimous  opinion  in  Emert  v. 
Missouri,  166  U.  S.  206,  15  S.  Ct.  367,  39 
L.  ed.  430  [a/p,rming  103  Mo.  241,  15  S.  W. 
81,  23  Am.  St.  Rep.  874,  U  L.  R.  A.  210],  up- 
holding a  state  occupation  tax.  where  it  i» 
said:  "The  defendant's  occupation  was  of- 
fering for  sale  and  selling  sewing  machines, 
by  going  from  place  to  place,  .  .  .  There 
Is  nothing  in  the  case  to  show  that  he  ever 
offered  for  sale  any  machine'that  he  did  not 
have  with  him  at  the  time,  .  .  .  The  only 
business  or  commerce  in  which  he  was  en- 
jiii^eil  wan  internal  and  domestic;  and,  .  .  . 
the  only  goods  in  which  he  was  dealing  hud 
become  part  of  the  mass  of  property  within 
the  state." 

Where  part  of  the  transaction  is  purely  an 
act  of  interstate  commerce  still  the  state 
power  over  the  separable  int«ma1  portion  of 
the  matter  is  unaffected.  Bo  where  eustomera 
order  portraits  of  agents  in  the  state  to  b« 
made  outside  the  state  and  have  the  privil^e 
of  buying  in  addition  a  frame  which  is  in  th« 
state,  the  agent  selling  such  frame  may  be 
convicted  for  negleet  to  procure  a  state  lieenaft 
[IX,  B.  1,  a] 
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bj  peddlers,  commercial  travelers,  or  other  agents  for  non-reeidente  of  goods  in 
fact  outside  the  state  at  the  time  of  sale,  are  acts  of  interstate  commerce  and 
beyond  state  influonce."* 


for  the  sale  of  the  frame  ( Chrjstal  v.  Ib^on, 
108  Ga.  27,  33  S.  E.  810),  hut  not  for  the 
mere  delivei;  of  the  portrait  (LaurenB  v.  El- 
more, 66  S.  C.  477,  33  S.  £.  6B0,  46  L.  R.  A. 
249;  State  v.  Coop,  62  S.  C.  608,  30  S.  E.  609, 
41  L.  K.  A.  601 ) . 

OoodB  atoied  in  atate  by  non-ierident. — 
Where  a  Mrporation  sends  goods  tn  large 
quantities  to  a  central  storehouse  In  another 
state,  where  its  agents  carry  the  goods  about 
the  country  in  small  quantities  selling  and 
delivering  them  to  customers,  these  agents 
are  not  engaged  in  interstate  commeroe. 
American  Harrow  Co.  v.  Shaffer,  86  Fed.  760. 
Confm,  In  tb  Tyerman,  4S  Fed,  187;  In  re 
Nichols,  48  Fed.  164. 

Good!  consigned  to  Agent. —  An  agent  in 
the  state  received  orders  for  goods,  Which  he 
transmitted  to  his  principals  in  another  state. 
They  forwarded  the  goods  consigned  to  the 
firm  in  one  car,  none  of  the  packages  being 
marked  with  the  purchasers'  names,  and  the 
court  held  that  the  goods  were  so  incorporated 
with  the  property  of  the  state  of  the  pur- 
chaser that  the  agent's  acts  in  selling  to  the 
purchaser  were  not  connected  with  interstata 
commerce.  Hence  a  state  license-tax  on  the 
agent  was  held  Talid.  New  Castle  f.  Cutler, 
16  Pa.  Super.  Ct.  612.  To  the  same  effect  see 
Baeine  Iron  Co.  c.  McGommona,  111  Ga.  530, 
36  S.  E,  868,  SI  L.  R.  A.  134.  Contra,  Hun- 
tington f>.  Mahan,  142  Ind.  69B,  42  N.  E.  463, 
fil  Am.  St.  Rep.  200. 

An  agent  shaTing  in  the  profits  and  ful- 
filling contracts  often  from  goods  in  his  pos- 
session, although  he  received  his  goods  from 
a  concern  out  of  the  stat«  which  paid  him  a 
salary,  is  not  engaged  in  Interstate  buaineas, 
but  is  either  an  independent  dealer  or  a  resi- 
dent partner.  Camp  v.  State,  (Tex.  Crim. 
IBOl)   81  8.  W.  401. 

A  peddler  on  whom  a  Uc«nH  may  be  im- 
posed may  be  one  who  receives  a  salary  {In 
re  Wilson,  19  D.  C.  341,  12  L.  R.  A.  024), 
and  may  be  a  publishing  house  shippiog  books 
from  without  the  state  to  its  agents  within 
who  deliver  them  to  buyers  previously  ob- 
tained by  other  emp]<^ees  (Collier  t>.  Burgin, 
130  N.  C.  832,  41  S.  E.  874). 

A  ttata  license-tax  on  an  Itineroitt  who 
puts  op  lightning  rods  is  valid.  State  o.  Gor- 
ham,  116  N.  C.  721,  20  S.  E,  179,  44  Am.  St, 
Rep.  494,  26  L.  R.  A.  810, 

Incorporation,  in  state  property  was  held 
to  have  taken  place  where  goods  were  sold  1^ 
the  manufacturer,  a  non-resident,  to  a  Tesi- 
dent  wholesale  dealer  and  then  repurchased 
from  him  by  the  manufacturer  and  sent  di- 
rectly to  an  agent  of  the  manufacturer  who 
opened  the  original  packages  and  peddled  the 
contents,  the  sale  to  the  wholesale  dealer  be- 
ing an  advertising  scheme.  In  re  Wilson,  IS 
D,  C,  341,  12  L.  R.  A.  624.  See  also  awprw, 
VIII. 

56.  A  itats  Hcesse  or  occupation  tax  on 
■nch  agents  la  inralid. —  Aloiomo. —  E»  p. 
[IX,  B,  1,  a] 


Murray,  93  Ala.  78,  0  So,  868;  State  0.  Ages, 
83  Ala.  110,  3  So,  858, 

Ditlriot  of  Columbia. —  Re  Hennlck,  t 
Maekey  (D.  C.)   489. 

Georgia. — Wrought  Iron  Range  Co.  v.  Johii- 
BOn,  84  Ga,  764,  11  S.  E.  233,  8  L.  R,  A.  273. 

IlKnoit.—  Bloomington  c.  Bourland,  137  111. 
634,  27  N.  £.  692,  31  Am.  St  Rep.  362. 

Indiana. — Martin  e.  Rosedale,  130  Ind.  lOt, 
29  N,  E.  410;  McLaughlin  ti.  South  Bend, 
126  Ind,  471,  26  N,  K  185,  10  L,  R.  A.  357, 

Xanaas. —  Ft.  Scott  v.  Felton,  39  Kan,  764, 
18  Pac.  964. 

Louiaiana. —  McClellan  v.  PetUgrew,  44  Ia 
Ann.  366,  10  So.  853;  Simmons  Hardware  Co. 
V.  McQuire,  39  Ia.  Ann.  64S,  2  So,  692. 

Uatsaehiuettt. — Coretaira  c,  (yDonnell,  IS* 
Moss,  357,  ?S  N,  E.  271,  intoxicating  liquon. 

Michigan. —  People  V.  Bunker,  128  Mich, 
160,  87  N.  W,  90. 

Miaiiaaippi. —  Overton  v.  Vicksbuig,  70 
Miss.  668,  13  So.  226;  Richardson  v.  Stata, 
(Miss.  1892)   II  So.  034. 

Nm>ada.—  E!B  p.  Rosenblatt,  19  Nev.  43S, 
14  Pac.  298,  3  Am.  St.  Rep.  901  [omrrrulM; 
Em  p.  Robinson,  12  Nev.  263,  28  Am.  &^ 
794]. 

Sorth  Carolina.— State  v.  Brocoo,  103  N.  C. 
349,  9  S,  E.  404, 

North  Dakota.— BtKbb  v.  O'Connor,  6  N,  D, 
629,  87  N,  W,  824, 

Ohio.—  Haldy  p.  Tomoor-Haldy  Co.,  4  Ohio 
a  &  C,  PI,  Dec.  118,  3  Ohio  N.  P,  43, 

Oklahoma. —  Baxter  c,  Thomaa,  4  Okk. 
606,  48  Pac,  479. 

Bouth  Carolina. —  Laurens  e.  Elmore,  6t 
S.  C.  477,  33  S.  E.  660,  45  L.  R.  A  24» 
Ifollounng  Stete  e.  Coop,  62  S.  0,  608,  30 
8,  E,  609,  41  L.  R,  A,  501]. 

South  Dakota.— BUXe  v.  Rankin,  II  B.  D. 
144,  76  N,  W.  299. 

TenjMissee.— Stete  c.  Scott,  98  Tenn,  284, 
39  S.  W,  J.  36  L.  R.  A.  401 ;  Hurford  v.  Stats, 
91  Tenn,  669,  20  S,  W,  201. 

Tems.— Eirkpatrick  v.  SUte,  (Tex.  Crim, 
1901),  60  S,  W.  762;  Turner  t>.  State,  41  Tex, 
Crim.  646,  5R  S.  W.  B34;  Talbutt  v.  SUte,  39 
Tex.  Crim.  64,  44  S.  W.  1091,  73  Am.  St 
Rep.  903;  Ea  p.  Holmon,  36  Tex,  Crim,  25S, 
36  S.  W,  441, 

Vtrjinio. — Adkins  P.  Richmond,  98  Va.  91, 
34  S.  E.  967,  81  Am.  St  Rep.  705,  47  L.  E.  A 
683. 

Wott  Virginia. —  State  C.  XJchtenatein.  44 
W.  Va.  80,  28  8.  E.  763. 

Wj/oming. —  State  v.  Willingham,  »  Wya 
290.  82  Pac.  797,  87  Am.  St  Rep.  948,  51 
L.  R.  A.  198. 

United  Btatee. — Brennan  e.  Titusville.  163 
U,  S.  289,  14  S,  Ct,  829,  38  L.  ed,  718  Ir»- 
verting  143  Pa.  St.  642,  22  Atl.  893,  24  Am. 
St  Rep,  680,  14  L.  R.  A.  100] ;  Stontenhurgh 
V.  Eenniek,  129  U.  S.  141,  9  S.  Ct.  268,  32 
L,  ed.  637  (applying  te  the  District  of  Co- 
lumbU) ;  Asber  v.  Texas,  128  U.  a  129,  9 
S.  Ct.  1,  32  L.  ed.  368  [rmeninf  23  Tbx.  ^ 
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b.  Dlseriminatlons.  Any  state  legi 
invalid  which  in  a»j'  wa;  discriminatea  o 
lUe  aereral  atates  or  foreign  countries. 

862,  5  S.  W.  91,  ce  Am.  B«p.  783];  Leloup 
V.  Mobile,  127  U.  S.  640,  8  S.  Ct.  I3B0,  32 
L.  ed.  311;  Rabbins  r.  Shelby  County  Taxlog 
Dirt.,  120  U.  8.  489,  7  S.  Ct.  692,  30  L.  ed. 
6M  [rsoerainf  13  Lea  (Tenn.)  303];  Jn  n 
Bergen,  115  Fed.  339  [holding  that  the  Wil- 
B<Hi  Act  was  not  intended  to  give  the  states 
authority  over  those  soliciting  under  the  oir- 
eunutanees  set  forth  in  the  test)  ;  Est  p. 
Green,  114  Fed.  BBS;  /n  re  Tinsroan,  95  Fed. 
648;  Ea  p.  Loeb,  72  Fed.  657  ;  Ea  p.  Hougb, 
09  Fed.  330;  In  re  Mitchell,  62  Fed.  676; 
LiouisiBiia  e.  lagarde,  60  Fed.  186;  In  re 
l^emtan,  48  Fed.  167;  In  re  Nichols,  48  Fed. 
164;  In  re  Houston,  47  Fed.  S3a,  14  L.  R.  A. 
719;  In  re  White,  43  Fed.  913,  11  L.  R.  A. 
SM;  In  re  Kimmel,  41  Fed.  776;  £»  p.  Stock- 
ton, 33  Fed.  95.  Contra,  Ex  p.  Hanson,  28 
Fed.  127;  In  re  Rudolph,  6  Sawy.  (U.  S.) 
295,  2  Fed.  6G,  where  a  license  requirement 
of  eveiy  traveling  merchant  was  held  consti- 
tutional on  the  ground  that  there  was  no  dis- 
critni nation  shown. 

Facta  chewing;  inteiitate  sale. —  Importa- 
tion of  goods  from  outside  the  state  as  or- 
dered by  purchasers  is  an  act  of  interstate 
commerce,  although  the  goods  shipped  are 
placed  for  a  time  in  the  hands  of  a  bailee 
(French  v.  Stat«,  (Tex.  Crim.  1900)  6S  S.  W. 
lOlS,  52  L.  R.  A.  160),  and  although  goods 
w>  ordered  t^  cnstomerB  are  ship^  to  a 
gmeral  agent  in  the  state  who  repacks  them 
and  sends  them  to  the  subordinate  agents  who 
deliver  them  to  purchasers  (Huntington  v. 
Uahan.  142  Ind.  695,  42  N.  E.  463,  51  Am.  St. 
RepL  200)  ;  and  where  it  la  an  agent's  custom 
to  merely  receivB  orders  for  miods,  the  fact 
that  in  one  instance  he  did  sdl  directly  to  a 
customer  one  of  his  samples  will  not  make 
him  a  peddler  subject  to  state  law  (Jn  re 
Houston,  47  Fed.  539,  14  L.  H,  A.  719). 

The  iadnaion  In  the  ule  of  property  In  the 
■ta.te,  the  purchase  of  which  is  optional  with 
the  pnrchaser,  does  not  render  the  transaction 
amenable  to  the  stat«  license-tax  as  regards 
the  sale  of  the  property  outside  the  state. 
I^nrens  v.  Elmore,  55  S.  C.  477,  33  S.  E. 
B60,  45  1^  R.  A.  249;  State  v.  Coop,  62  S.  C. 
608,  30  B.  B.  609,  41  L.  R.  A.  601. 

Th»  theory  of  the  court  is  well  laid  down 
in  the  leading  ease  of  Robbins  e.  Shell^ 
County  Taxing  Dist.,  120  U.  8.  489,  7  S.  Ct. 
692,  30  L.  ed.  694,  as  foHows:  "In  number- 
lesa  instances,  the  most  feasible,  if  not  the 
only  practicable,  way  for  the  merchant  or 
manmactnrer  to  obtain  orders  in  other  States 
is  to  obtain  them  by  personal  application. 
.  .  .  The  mere  calling  the  business  of  a 
drummer  a  privilege  cannot  moke  it  so.  .  .  . 
Interstate  commerce  cannot  be  taxed  at  all, 
even  though  the  same  amotmt  of  tax  should 
be  laid  on  domestic  commerce.  .  .  .  The 
negotiation  of  sales  of  goods  which  are  in  an- 
other State,  for  the  purpose  of  introducing 
them  Into  the  State  in  whicli  the  negotiation 
Is  nMdSi  Sm  intATBtate  oommerce." 
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A  prohibition  on  foreign  corpoTationB  pre- 
venting them  from  doing  business  in  the  etat« 
will  be  construed  not  to  include  drummers 
taking  orders  for  goods  to  be  sent  into  the 
state  t>y  Bucb  corporations.  Havens,  etc,  Co. 
V.  Diamond,  S3  111.  App.  657. 

07.  Ea  p.  Thornton,  4  Hughes  (U.  S.)  220, 
12  Fed.  633. 

Inatanoes  of  iliMrimination. —  A  state  may 
not  require  a  license-fee  to  be  paid  only  by 
non.  resident  peddlers  and  traveling  mer- 
chants (Sears  v.  Warren  County,  30  Ind.  267, 

10  Am.   Rep.   62;   Radebaugh   v.   Plain   City, 

11  Ohio  Dec.  (Reprint)  613,  28  Cine.  L.  Bui. 
107;  Van  Buren  ti.  Downing,  41  Wis.  122 
[foUotcing  Welton  v.  Missouri,  91  U.  S.  276, 
23  L.  ed.  347,  and  overruling  Morrill  c.  State, 
38  Wis.  428,  2D  Am.  Rep.  12].  Conlro,  Mork 
c.  Com,  0  Bush   (Ky.)    3B7;   Com.  p.  Smith, 

6  Bush  (Ky.)  303;  Speer  ti.  Com.,  23  Qratt 
(Va.)  936,  14  Am.  Rep.  164,  where  a  tax  on 
those  who  sell  by  sample  is  imposed,  except- 
ing resident  merchants,  and  it  is  held  that 
"  resident "  applies  to  place  of  business  and 
so  is  not  a  violation  of  the  privileges  and  im- 
munities clause)  or  by  non'residents  not  hav- 
ing a  regular  place  of  business  in  the  state 
(Buffalo  V.  Reavey,  37  N.  Y,  App.  Div.  228, 
66  N.  Y.  Suppl.  702).  Neither  may  it  deny 
to  non-residents,  while  granting  to  reaidente, 
a  peddler's  license  (Ward  v.  State,  B  Am.  L. 
Reg.  N.  8.  (Md.)  424;  Ea  p.  Bliss.  63  N.  H. 
la5;  Sayre  v.  Phillips,  148  Pa.  St.  482,  24 
Atl.  76,  33  Am.  St.  Sep.  842,  16  L.  R.  A.  49, 
a  practical  prohibition  by  a  high  license-fee), 
require  non-residents  to  pay  more  for  such 
license  than  residents   (Rothermel  t).  Zeigler, 

7  Pa.  Co.  Ct.  605),  prohibit  salesmen  for  non- 
residents, excepting  those  who  sell  exclusively 
to  regular  merchants  of  the  state,  from  doing 
business  in  the  state  (State  v.  Willingham,  9 
Wyo.  290,  62  Pac.  7tf7,  B7  Am.  St.  Rep.  948, 
62  L.  R.  A.  1S8;  Clements  v.  Casper,  4  Wyo. 
404,  35  Pac.  472),  or  except  from  payment  of 
the  license- fee  resident  manufacturers  who 
have  paid  their  taxes  ( Com.  r.  Myer,  92  Va. 
809,23  B.  E.  915,  31  L.  R.  A.  379),  or  persons 
who  have  paid  an  annual  state  tax  on  the 
goods  sold  (State  v.  Willingham,  9  Wyo.  290, 
62  Pac.  797,  87  Am.  St  Rep.  948,  52  L.  R,  A. 
I9B)  ;  and  a  city  may  not  except  peddler* 
resident  in  the  county  (Marshalltewn  c.  Blum, 
58  Iowa  184,  12  N.  W.  266,  43  Am.  Hep. 
116). 

It  It  not  a  diictimlnation  to  allow  a  re- 
bate from  the  drummers'  license-tax  to  mer- 
chante  paying  a '  purchase-tax  on  their  stete 
business,  as  no  discrimination  ie  made  between 
residents  of  the  state  and  non- residents.  State 
V.  Long,  95  N.  C.  682,  59  Am.  Rep.  283. 

Statute  construed  valid  if  posaible.— An  ap- 
parently discriminating  statute  will  be  con- 
strued valid  if  possible.  Rash  v.  Holloway, 
6  Ey.  L.  Rep.  349. 

68.  State  v.  McOinnis,  37  Ark.  362;  Jn  re 
Wfttaon,  16  Fed.  Sll. 
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2,  Brokers  and  Factors."  The  brokerage  business  is  probably  sa  enterpriae 
exclusirel;  of  the  state  of  the  broker,  and  therefore  a  state  may  probably  ooa- 
trol  factors  and  brokers  and  their  boaineae  eren  when  negotiating  tranaactionB 
between  residents  of  different  states." 

8.  Corporations  —  a.  Federal  Anthorlty .  Over.  Congress  may  in  any  war 
control  corporations  in  their  interstate  bnsineas,  bat  may  cot  interfere  with  their 
business  within  the  borders  of  one  state." 

b.  State  Authority  Over — (i)  Domestic  Composatioss.  A  state  may  in  onr 
way  control  or  even  extinguish  a  corporation  incorporated  by  it,  even  though  such, 
corporation  is  eng^;ed  in  interstate  commerce.**  A  state  may  make  corporatioD» 
hable  for  taxes  on  Bonds  issaed,'^  and  may  discriminate  between  her  own  domes- 
tio  corporations  and  those  of  other  states  in  I'egard  to  doing  bnainess  within  tba 
Btate.** 


Ezamplea  of  dltcriminatlon. —  A  state  may 
not  require  a.  peddler's  license  to  sell  gooia 
manufi,ctured  outside  the  state  while  requir- 
ing no  license  for  domestic  products. 

Alabama.^  VineB  v.  State,  67  Alft.  73  [over- 
ruling Seymour  r.  Stste,  61  Als.  52], 

ZJfttoto.— Rodgers  ».  McCoy,  8  Dak,  238, 
44  N.  W.  990. 

Maine.—-  SUte  t>.  Furbush,  78  Me.  4B3. 

iftMouri. —  State  c.  Browning,- S2  Mo.  S91. 

Vermont.— Stats  P.  Pratt,  69  Vt.  690,  9 
Atl.  656. 

Virginia. —  Ea  p.  Kollins,  SO  Va.  314,  as  to 
book  printing. 

United  atatea. — Webber  r.  Virginia,  103 
U.  S.  344,  26  L.  ed.  665  (excepting  from 
license  requirement  "  resident  manufacturers 
or  their  agents,  selling  articles  manufactured 
in  this  State  ")  ;  Welton  v.  Missouri,  91  U.  8. 
276,  23  L.  ed.  347.  Contra,  Ward  p.  State,  9 
Am-  L.  Reg.  (N.  S.)  424. 

See  10  Cent,  Dig.  tit.  "Commerce,"  |  108. 

So  a  state  may  not  demand  a  license  from 
peddlers  unless  the  goods  are  manufactured 
in  a  certain  county  (Marshalltown  v.  Blum, 
68  Iowa  184,  12  N.  W.  266,  43  Am.  Rep..  116) 
or  impose  a  license- tax  exempting  perwins 
soliciting  orders  for  the  manufacture  of  goods 
manufactured  outside  the  state  (Port  Clinton 
V.  Shafer,  6  Pa.  Dist.  683)  on  the  ground 
that  this  is  a  discrimination  against  goods 
which  are  not  manufactured. 

69.  See,  generally,  Factobs  and  Bbokebs. 

60.  Hopkins  r.  U.  S.,  171  U.  S.  578,  19 
8.  Ct.  40,  43  L.  ed.  290  [reverting  order  in  82 
Fed.  629,  and  holding  that  a  live-stock  com- 
mlsaion  merchant  who  negotiates  transactions 
of  interstate  commerce  for  others  ia  not  en- 
gaged in  interstate  commerce] ;  Ficklen  p. 
Shelby  County  Taxing  Dist.,  145  U.  S.  1,  12 
8.  Ct  810,  36  L.  ed.  601. 

A  state  licenac'tax  on  broken  and  factors 
ia  Tfllid  although  they  negotiate  interstate 
sales.  Walton  p.  Augusta, -104  Ga.  757,  30 
B.  E.  964;  State  p.  Wafiener,  77  Minn.  483.  80 
N.  W.  633,  778,  1134,  77  Am.  St.  Rep.  681,  46 
L.  R.  A.  442 ;  Stockard  v.  Morgan.  105  Tenn. 
412,  68  S.  W.  1061;  Nathan  v.  Louisiana,  S 
How,  (U.  S.)  73,  12  L.  ed.  092  [affirming  12 
Rob.  ila,.]  332].  Contra,  assimilating 
brokers  to  other  agents  for  sale  see  Stra^ 
ford  c.  Montgomery,  110  Ala.  619,  20  So. 
187;  People  v.  Moring,  3  Abb.  Dec  (N.  Y.) 
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639,  3  Keyes  (N.  Y.)  374,  4  Trmnscr.  App. 
(N.  Y.)  622;  Adkins  v.  Richmond,  98  Va.  91, 
34  S.  E.  067,  81  Am.  St.  Rep.  706,  47  L.  R.  A. 
683;  In  re  Rozelle,  67  Fed.  166. 

N.  C.  Laws  igoi,  c  9,  {  84,  imposing  a  tax 
of  twenty-five  dollars  on  every  pereoD  engaged 
in  procuring  laborers  to  accept  emplojrmeiit 
in  another  state,  does  not  violate  the  eooatita- 
tion  of  the  United  States,  or  interfere  witb 
interstate  commerce.  State  v.  Hunt,  12» 
N.  C.  688,  40  S.  E.  216,  86  Am.  St.  Rep.  7SS. 
And  see  tupra,  III,  F. 

61.  Seecupra,  III;  IVj  VI;  uid,geiier«lly, 

COBPOBATIOnB. 

Taxation  of  corporations  see  infra,   X.   I>. 
The  acquiaition  of  property  in  the  state  by 
a  state  corporation  may  not  be  oontrolled  by 
congress.    In  rs  Qreene,  62  Fed.  ID4. 

63.  Lumberville  Delaware  Bridge  Co.  r. 
State  Bd.  of  Assessors,  56  N.  J.  L.  529,  28 
Atl.  711,  26  L.  R.  A.  134. 

CluutCT  provistona  regnUtinE  corporatiaiia. 
—  The  acceptance  of  a  charter  making  cer- 
tain provisions  for  taxation ,  is  a  contract 
freely  entered  into  and  so  cannot  be  unconsti- 
tutional (Pennsylvania  R.  Co.  v.  Com.,  3 
Qrant  (Pa.)  128)  ;  and  so  a  charter  provision 
for  the  payment  of  a  periodic,  bonus  for  a 
right  of  way  is  valid  for  the  same  rea»on 

(Baltimore,  etc.,  R.  Co.  v.  Maryland,  21  Wall. 

(U.  S.)  456,  22  L.  ed.  678).  However,  k 
charter  provision  that  in  the  transportation 
of  freight  a  corporation  shall  be  Bubjeet  to 
the  laws  applicable  to  common  earrisrs  does 
not  render  the  corporation,  when  engaged  in 
interstate  commerce,  subject  to  state  control. 
Houston  Direct  Nav.  Co.  t>.  Insurance  Co.  of 
North  America,  89  Tex.  1,  32  S.  W.  889,  59 
Am.  St.  Rep.  17,  30  L.  R.  A.  713   frcverainff 

(Tex.  Civ.  App.  1896}  31  S.  W.  680]. 

63.  Com.  V.  Delaware,  etc.,  Canal  Co.,  I50 
Pa.  St.  245,  24  Atl.  609.  I  L.  R.  A.  232 ;  Com. 
p.  New  York,  etc.,  R.  Co.,  150  Pa.  St.  234.  24 
Atl.  609,  holding  that  the  Pennsylvania  act  of 
June  30,  1885,  requiring  ofScers  of  foreign  or 
domestic  corporations  to  deduct  a  state  tax  in 
paying  interest  on  bonds  owned  by  residents 
of  the  state,  is  eoostitutional  even  as  to  cor- 
porations engaged  in  interstate  business. 

64.  Ducat  V.  Chicago,  10  Wall.  (U.  S.)  410, 
19  L.  ed.  972;  PaiU  v.  Virginia,  8  Wall. 
(U.  S.)  168.  IS  L.  ed.  357;  Augusta  Bank 
V.  Earle,  13  Pet.  (U.  S.)  SIO,  10  L.  ed.  274. 
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(n)  FORMION  COSFORATIOITS.  The  states  maj  in  anj  wkj  oontrol  the  intra- 
■tate,  uut  not  the  intaretate,  boBiness  of  a  foreign  corporation,  even  thoagh  it  be 
a  federal  corporation,"  either  by  entirely  prouibiting  it  from  doing  state  busi- 
ness,* by  requiring  a  permit  for  snah  buBineBs,"  for  which  a  lieenee-fee  may  be 
charged,"  by  requiring  the  filing  with  state  officials  of  papers  giving  information 
u  to  the  company,'*  or  by  requiring  it  to  have  a  known  place  of  business  and  an 
anthorised  agent  m  the  state ; '"  but  the  states  may  in  no  way  abridge  the  right  of 
any  foreign  corporation  to  perform  within  the  state  acta  of  interstate  commerce." 


H.  Weateni  Union  Tel.  Co.  v.  Mieabaippl 
R.  OommiuJon,  74  His*.  80,  21  So.  IS. 

08.  Noble  e.  Mitchell,  100  Alft.  51S,  14  So. 
S81,  2S  L.  R.  A.  233;  Nelms  v.  Edinbuig- 
imaiemn  I^nd  Hortg.  Co.,  92  Ala.  167,  S  So. 
141  (holding  that  a  state  maj  expreesly  ez- 
elude  k  foreign  corporation  or  impoee  proper 
TMtrictiona  upon  it  aa  a  condition  of  doma 
boiiiwn  in  the  state)  i  Com.  v.  Standard  Oil 
Co.,  101  Pa.  St.  119;  Pembina  Consol.  Silver 
Min.,  etc.,  Co.  c.  Pennsylvania,  12S  U.  B.  181, 
8  8.  Ct  73r,  31  L.  ed.  650. 

67.  Ooodrel  v.  Kreichbaiun,  70  Iow&  362, 
30  K.  W.  872 ;  Pembina  Consol.  Silver  Hin., 
•tc,  Co.  V.  Pennsylvania,  12S  U.  S.  181,  8 
6.  CL  737,  31  L.  ed.  650. 

iDappUcattle  to  intentate  commerce. —  A 
(tatntoiy  requirement  of  ancta  permit  is  held 
inapplicable  to  interstate  transMtions.  Xewia 
».  W.  R.  Irby  Cigar,  etc.,  Co.,  {Tex.  Civ.  App, 
1898)  45  8.  W.  478;  C.  B.  Conea,  etc.,  Mfg. 
Co.  e.  SoBenbaum,  (Tex.  Civ.  App  1898)  45 
S.  W.  333;  Shaw  Piano  Co.  e.  Ford,  (Tes. 
Civ.  App.  1897)  41  S.  W.  198. 

68.  People  t).  Thurber,  13  111.  554;  Lum- 
berville  Delaware  Bridge  Co.  v.  State  Bd.  of 
Anenora,  85  N.  J.  L.  629,  26  AU.  711,  25 
L.  R.  A.  134;  Norfolk,  etc,  R.  Co.  v.  Com., 
114  Pa.  St.  266,  6  Atl.  45 ;  Oakland  Sugar 
Mill  Co.  V.  Fred  W.  Wolf  Co.,  118  Fed. 
239. 

MiiCTiniinitiona. —  This  license-fee  ma^  be 
omitted  as  to  certain  closaes  of  corporations. 
State  V.  Under-Qround  Cable  Co.,  (N.  J. 
1889)  IB  Atl.  681. 

60.  VaHa  u  to  aUte  bnalneat.— UUey  v. 
Clatfc-Oardner  IxmIb  Min.  Co.,  4  Colo.  369; 
Aisodated  Presa  v.  Com.,  22  Ky.  L.  Rep. 
1229,  60  S.  W.  295,  G23,  867  (valid  as  applied 
to  a  prees-despatch  company)  ;  State  v.  Mor- 
M,  2  S.  D.  32,  48  N.  W.  314;  Western  Paper 
Bag  Co.  V.  Johnson,  (Ten.  Civ.  App.  1896)  38 
8.  W.  364 ;  Reed  v.  Walker,  2  Ter.  Civ.  App. 
92.  21  S.  W.  887  [dittingmtlting  Batemon  c. 
Western  Star  Milling  Co.,  1  Tex.  Civ.  App. 
90. 20  aw.  931]. 

Invalid  aa  to  inteiatate  commerce. —  Ar- 
iMuat. —  Omm  v.  White  Sewing-Mach.  Co., 
S7  Ark.  24,  20  S.  W.  691,  38  Am.  St.  Rep. 
223,  IS  L  R.  A.  206  {oomtrutng  statute  that 
all  contracts  of  the  corporation  were  void  na- 
kn  the  papers  were  flied]. 

Colorado. — Kindel  e.  Beck,  etc,  Lithograph- 
ini:;  Co.,  19  Colo.  310,  36  Pac.  638,  24  L.  R.  A. 
311  (where  a  certificate  waa  required  before 
■nit  brought  for  sale  of  goods)  ;  Fairbanks  v. 
Muleod,  8  Colo.  App.  190,  46  Pac.  2S2. 

Montana. —  McHaughton  Co.  v.  McOfrl,  20 
Mont  124.  49  Pae.  661,  63  Am.  St.  Rep.  610, 
38  U  B.  A.  367. 


492,  66  N.  Y.  St.  817. 

TmnoMM. —  Milan  Milling,  etc.,  Co.  V, 
Oorten,  03  Tenn.  690,  27  S.  W.  071,  26 
L.  R.  A.  136;  Davis,  etc,  Btdg.,  etc,  Co.  V. 
Coigle,   (Tenn.  Ch.  1809)   63  B.  W.  240. 

Tmea*.—  Miller  v.  Goodman,  91  Tex.  41,  40 
B.  W.  718;  Gale  Mfg.  Co.  t>.  Finkelstein,  22 
Tex.  Civ.  App.  241,  54  S.  W.  619;  Lasater  v. 
Puroell  Mill,  etc.,  Co.,  22  Tex.  Civ.  App.  33, 
54  S.  W.  426 ;  American  SUrch  Co,  v.  Bate- 


Co.,    [Tex.   Civ.   App.   1803)    21' f 
SCO;  Bateman  V.  Western  Star  Milling  Co.,  1 
Tex.  Civ.  App.  00,  20  S.  W-  831, 

United  Btatea.—  Wagner  V.  Meakin,  02  Fed. 
76,  63  U.  S.  App.  477.  33  C.  C.  A.  577. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  S  100. 

There  la  no  pieanmption  that  salea  of  good* 
within  the  state  are  transactions  of  interstake 
commerce  so  as  to  render  inapplicable  to  a 
foreign  corporation  .  state  requirements  laid 
down  as  a  condition  precedent  to  the  right  to 
do  business.  Kent,  etc.,  Co.  v.  Tuttle,  20 
Mont.  203,  60  Pac.  660. 

Feci  for  filing  of  papen  Incident  to  the 
merging  of  corporatit.  are  valid,  aa  th^  are 
conations  imposed  on  a  grant  of  privil^ies 
and  not  a  tax  on  interstate  commerce.  Ash- 
ley V.  Ryan.  153  U.  S.  436,  14  S.  Ct.  866,  38 
L.  ed.  773  [alfirming  40  Ohio  St.  604,  31  N.  E. 
721].  So  of  ordinary  corporation  papers 
filed,  Chicago,  etc..  R.  Co.  v.  State,  163  Ind. 
134,  51  N.  E.  924. 

70,  Ware  e.  Hamilton  Brown  Shoe  Co.,  92 
Ala.  146,  9  So.  136;  American  Union  Tel.  Co. 
r.  Western  Union  Telegraph  Co.,  67  Ala. 
26,  42  Am.  Hep.  90 ;  McNaughton  Co.  P.  Mc- 
Gir],  20  Mont.  124,  49  Pac.  651,  B3  Am.  St 
Rep.  610,  38  L.  R.  A.  387;  New  Orleana, 
etc,  Packet  Co.  f.  James,  32  Fed.  21. 

Reqniiini  residence. —  A  state  statute  re- 
quiring a  foreign  railroad  corporation  to  be- 
come a  resident  corporation,  as  a  condition  of 
its  right  to  continue  to  operate  that  part  of 
its  road  within  the  state,  is  not  an  interfer- 
ence with  interstate  commerce,  within  the  in- 
hibition of  the  federal  constitution  on  that 
subject.  Com.  C.  Mobile,  etc.  R.  Co.,  23 
Kv.  L.  Rep.  784,  64  S.  W.  451,  64  L.  R.  A. 
016. 

71.  Pensacola  Tel.  Co.  P.  Western  Union 
Tel.  Co.,  96  U.  8.  I,  24  L.  ed.  708. 

The  sale  and  tiuuahlpment  Into  tbe  atate 
by  a  foreign  corporation  of  gooda  produced 
outside   may  not  be   impeded   by  the  states. 

Alabama.-^  Nelma  v.  Ed  inburg- American 
Land  Mortg.  Co.,  92  Ala.  157,  0  So.  141. 
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The  power  of  the  state  over  foreign  corporations  not  engaged  in  interstate  com- 
merce is  as  great  as  that  over  domestic  corporations.''' 

C.  Commeree  by  Land — 1.  Express  Companies  —  State  Power  Oteb.    The 

interstate  bnaineas  of  au  express  company  may  not  be  obstructed  by  a  state,* 
which  may  not  require  of  an  express  company  engaged  in  part  in  iuteratate  com- 
merce a  license-fee^*  or  the  tiling  of  a  statement  of  assets  showing  a  certaia 
capital,''^  but  aa  to  its  local  business  such  company  must  comply  with  state  law.™ 

2.  Railroads  —  a.  In  Qeneral  —  (i)  Powers  of  Conqress.  Congress  may 
aathorize  the  construction  of  railroads  engaged  in  interstate  or  foreign  com- 
merce" or  may  control  their  operation.* 

(ii)  Powers  of  the  States — (a)  In  General.  In  the  absence  of  federa] 
action  tlie  states  may  pass  regulations  aimed  at  the  safety  or  convenience  of  their 
citizens,  even  though  such  laws  may  incidentally  materially  affect  interstate  com- 
merce.™   Thus  the  states  may  lawfully  act  on  both  state  and  interstate  commerce 


Miehigan.—  Coit  v.  Sutton,  102  Mich.  324, 
60  N.  W.  660,  26  L.  R.  A.  819. 

Vetc  York. —  Hargmvee  Mills  n.  Harden,  26 
MiM.   (N.  Y.)   665,  66  N.  Y.  Suppl.  B37. 

Ohio.—  Haldy  p.  Tomoor-Hnldy  Co.,  1  Ohio 
8.  4  C.  PI.  Dec.  118,  3  Ohio  N.  P.  43,  holding 
that  a  state  requirement  that  no  foreign  cor- 
poration shall  do  buaioesB  in  the  state  until 
it  flies  certain  papers,  and  that  until  that 
time  the  state  courts  are  closed  to  it,  is  void 
when  applied  to  interstate  tramactione. 

Teiait. — Allen  c.  Tvson-Jonee  Buggv  Co.,  Bl 
Tex.  22,  40  S.  W.  3M,  714. 

United  Btattt. —  Cooper  Mfg,  Co,  v.  Fergu- 
lon,  113  U.  a  727,  6  8.  a.  739,  28  L.  ed. 
1137;  Aultman  e.  Holder,  08  Fed.  467; 
Williams  P.  Hintermeister,  26  Fed.  889;  In- 
diana p.  Pullman  Palace-Car  Co.,  11  Bias. 
(U.  8.)  661,  16  Fed.  193. 

See  10  Cent.  Dig.  tit  "Commerce,"  {!  113, 
126. 

Licenw-taxei. —  "It  is  well  settled  by  nu- 
mcTouH  deciaiona  of  this  court  that  a  State 
cannot,  under  the  g-iise  of  a  license  tax,  ex- 
clude from  its  jurisdiction  a  foreign  corpora- 
tion engaged  in  Intantate  commerce,  or  im- 
pose any  burdens  upon  auch  commerce  within 
Its  limits."  Per  Lamar,  J.,  in  Norfolk,  etc., 
E.  Co.  V.  Pennsylvania,  13B  U.  S.  114,  118,  10 
S.  Ct.  BS8,  34  L.  ed.  394. 

A  franchise  tax,  levied  not  >■  a  condition 
preceaent  to  the  right  of  the  corporation  to 
perform  interstate  business,  but  imposed  as 
other  taies  are  laid,  is  valid.  Postal  Tel. 
Cable  Co.  r.  Adama,  15S  U.  8.  888,  15  S.  Ct 
2S8,  39  L.  ed.  311. 

72.  New  York  L.  Ins.  Co.  P.  Cravens,  178 
U.  8.  389,  401,  20  8.  Ct.  902,  44  L,  ed.  116 
[afflrming  148  Wo.  683,  50  S.  W.  519,  71  Am. 
St  Rep.  628,  53  L.  R.  A.  3051;  Orient  Ins. 
Co.  c.  Dagga,  172  U.  B.  667,  19  S.  Ct  281,  43 
L.  ed.  552. 

73.  Dinnmore  p.  New  York  Bd.  of  Police, 
12  Abb.  K.  Caa.  (N.  Y.)  436  {holding  the 
New  York  Sunday  lawa  void  as  to  through 
traffic  but  valid  as  to  merchandise  from  or  to 
New  York  on  the  ground  that  this  business  is 
Intemnll  ;  Adams  Express  Co.  c.  Board  of 
Police,  65  How.  Pr.  (N.  Y.)  72. 

Taxation  of  expreaa  componisa  see  infra, 
X,  D,  3. 

[II,  B,  8,  b.  (n)] 


74.  Crutcbei-  p.  Eentudcy,  141  U.  S.  47,  II 
8.  Ct  851,  36  L.  ed.  649  Ireverting  89  I^.  6, 
11  Ey.  L.  Kep.  212,  12  8.  W.  141];  Osboma 
V.  Mobile,  16  Wall.  (U.  8.)  479,  21  L.  ed. 
470  [rewrstny  44  Ala.  483] ;  Webster  v.  Bell, 
68  Fed.  183,  15  C.  C.  A.  360;  U.  8.  Expreaa 
Co.  p.  Allen,  39  Fed.  712;  Wells  p.  Northern 
Pac.  R.  Co.,  10  Sawy.  (U.  S.)  441,  23  Fed. 
46S.  Contra,  Southern  Express  Co.  p.  Mobile, 
49  Ala.  404;  Woodward  p.  Com.,  9  Ky.  1.. 
Rep.  670,  7  S.  W.  613;  Memphis,  ete.,  K  Co. 
p.  Nolan,  14  Fed.  532,  4  Ky.  L.  Rep.  840.  27 
Alb.  L.  J.  217,  on  the  ground  that  the  privi- 
lege tax  there  imposed  was  levied  vrith  no  in- 
tention to  obstruct  or  prohibit  interstate  oom- 

A  licenae-tai;  for  transporting  packages  be- 
tween pointa  within  the  state,  the  amount  of 
such  tax  being  regulated  by  the  length  of  tba 
company's  lines,  is  held  void  aa  in  effect  » 
tax  on  interstate  business.  U.  8.  Express 
Co.  e.  Allen,  39  Fed.  712.  But  see  iwfro,  X, 
D.  "!■ 

75.  Crutcher  p.  Kentucky,  141  U.  8.  47,  11 
B.  Ct.  851,  36  L.  ed.  049  Irevernitg  80  Ky.  0, 
II  Ky.  L.  Rep.  212,  12  8.  W.  141]. 

76.  Wells  V.  Northern  Pac.  R.  Co.,  10 
Sawy.   (U.  S.)   441,  23  Fed.  489. 

77.  California  p.  Central  Pac.  R,  Oy,  127 
U.  S.  1,  8  S.  Ct.  1073,  32  L.  ed.  150. 

Taxation  of  lollmadi  ace  infn,  X, 
D,  7. 

78.  See  infra,  XI. 

Tranapoitation  of  animals. —  U.  S.  Rer. 
Stat  flB78).  U  4386,  4390,  prohibiting  the 
conflning  of  live  stock  en  route  for  more  than 
twenty-eight  hours  without  unloading  for  rest 
and  feed,  ia  constitutional.  U.  S.  r.  Boston, 
etc.,  R.  Co.,  15  Fed.  209;  U.  B.  c.  East  Ten- 
nessee, etc..  R.  Co.j  13  Fed.  642. 

70.  Winona,  etc.,  R,  Co.  p.  Blake,  94  U.  S. 
180,  24  L.  ed.  99;  Peik  p.  Chicago,  etc.,  R.  Co^ 
94  U.  8.  164,  24  L.  ed.  97;  Gulf,  etc..  R.  Co. 
r.  Kllnmi  Steamship  Co.,  86  Fed.  407,  SZ 
U.  6.  Apt).  732,  30  C.  C.  A.  142.  And  bbs 
eupra,  IV.  A,  4. 

Tile  qne^tioii  of  federal  action  is  a  grave 
one.  It  has  been  held  that  congress,  throngb 
the  interstate  commerce  commission,  took  ex- 
clusive charge  of  the  regulation  of  interstat* 
commeroe,  thus  in  effect  prohibiting  the  ststea 
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bj  regnlatmg   the   aale   of   railroad   tickets,"*  when   each   regnlation   does  not 
operate  so  u  to  affect  or  to  impair  the  nae  of  the  tickets'^  or  the  rate  of  fare 

136,  34  S.  E.  80;  Gulf,  etc.,  K.  Co.  e.  Ontv, 
(Tex.  Civ.  App.  18M)  24  S.  W.  837.  And 
■o  ae  to  feeding  and  watering  stock  m  route. 
Gulf,  etc.,  R.  Co.  o.  Gray,  (Tex.  Qv.  App, 
1B94}  24  S.  W.  837.  But  a  state  require- 
ment of  double-deck  cars  in  the  trtinsporta.- 
tioa  of  sheep  is  invalid  a£  to  interstate  ahip- 
ntenta,  being  connected  with  the  freight  rate 
rather  than  with  the  health  of  the  animals. 
Stanley  o,  Wabash,  etc.,  R.  Co.,  100  Mo.  435, 
13  B.  W.  709,  8  L.  S.  A.  549. 
SO.  Sealpins.— The    states    may,    for    the 

Srotection  of  the  public  against  fraud,  pro- 
ibit  any  person  except  the  agent  of  the  rail- 
road, duly  authorized  with  a  certiQcate  of 
authority  or  otherwise,  from  selling  railroad 
tickets,  even  for  interstate  passagai. 

/Ilinou.— Burdick  v.  People,  140  III.  flOO, 
36  N.  E.  948,  41  Am.  St.  Rep.  329,  24  L.  R.  A. 
16Z.  149  111.  811,  36  N.  E.  952. 

Indmna. —  Fry  p.  State,  63  Ind.  562,  30 
Am.  Rep.  238. 

Mtnfte#ot». — State  r.  Corbett,  67  Kfinn.  345, 
6B  N.  W.  317,  24  L.  R.  A.  498  temftle. 

/'eniuj/ltKinia. —  Com.  p.  Keary,  198  Pa.  St. 
600,  48  Atl.  472  j  Com.  c.  Wilson,  14  Phila. 
(Pa.)   384,  37  Leg.  Int.  (Pa.)  484, 

TeoM.— Jannin  B,  State,  (Tex.  Crim.  ISBOt 
81  S.  W.  1126. 

Contra,  People  p.  Warden  City  Prison,  1S7 
N.  Y.  116,  61  N.  E.  lOOe,  68  Am.  Bt,  Rep. 
113,  43  L.  R.  A.  204  [reiwrsiBjf  28  N.  Y.  App, 
Div.  228,  60  N.  Y.  Suppl.  66].  In  the  opinion 
of  the  superior  court  in  Com.  v.  Keary,  108 
Pa.  St.  600,  48  At).  472,  this  caM  is  ex- 
plained  and  diatinguiahed  from  the  othei 
caaea  cited  supra,  this  note,  on  the  ground 
that  the  New  Yoric  statute  allowed  an  agent 
of  one  company  to  buy  and  aell  tickets  of 
other  railroads. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  |  78. 

An  Injunction  agalnat  acalpbig  will  be 
granted,  in  the  absence  of  a  prohibitory  stat- 
ute, aa  to  non-transferable  tickets,  where  the 
defendants  are  engacred  in  the  business  of  sell- 
ing such  ticketa  to  travelers  who  then  falsely 
represent  themselves  to  the  railroad  officials 
as  the  original  purchaaera.  Nashville,  etc., 
R.  Co.  p.  McConnell,  82  Fed.  86. 

Tbe  hotua  foi  opening  a  ticket  office  may 
bo  regulated  by  the  states.  Hall  p.  South 
Carolma  R,  Co.,  25  S.  C.  584. 

On  the  anbject  of  ticketa  ace  aUo  in/ni, 
IX,  D,  fl,  e.  , 

81.  The  redemption  of  nnuaed  ticketa  may 
he  required  by  a  state  only  when  such  tickets 
are  for  transportation  between  points  within 
the  state,  Missouri,  etc.,  R.  Co.  c.  Fookes, 
(Tei,  Civ,  App.  1897)  40  S.  W,  858.  Contra, 
Btat«  F.  Corbett,  57  Minn.  345,  60  N.  W,  317, 
24  L.  R.  A.  493  iemble. 

Stop-over. —  A  statute  allowing  stop-overs 
on  railroad  tickets,  and  making  tickets  bind- 
ing on  the  company  aiz  years  from  date,  is 
valid  as  to  ticketa  between  pointa  within  the 
state,  but  Invalid  aa  to  tickets  for  passages 
to  or  from  another  state  or  a  foreign  country. 

[IX.  C.  2.  •.  (n).  (A)] 


from  impoaing  additional  regulations.  Mis- 
nuri,  etc.,  R.  Co.  f.  Fookee,  (Tex.  Cir.  App. 
\m)  40  8.  W.  868. 

lutaneea  of  valid  atata  regnUtiona. —  In 
tb«  exercise  of  the  state  police  power  the 
■tates  may  pass  laws  requiring  the  quick 
(hipment  of  freight  (Bsgg  e.  Wilmington, 
etf.,  R.  Co.,  109  N.  C,  279,  14  S.  E.  79,  26 
Am.  St.  Rep,  666,  14  L.  R.  A.  GM  [duljn- 
^itKing  McGwigan  v.  Wilmington,  etc.,  R. 
Co..  95  N.  C.  428,  59  Am.  Rep.  2471  where  a 
■tatute  prohibiting  the  detention  of  freight 
more  than  five  days  aft«r  delivery  for  ship- 
ment waa  npheld  aa  an  aid  and  not  an  ob- 
ilruetion  of  interstate  commerce),  prohibit- 
iag  stoves  in  traina  (New  York,  etc.,  R.  Co. 
f.  New  York,  165  U,  8.  628,  17  S.  Ct.  418,  41 
L.  ed.  853),  requiring  guards  and  guard-posta 
on  bridgea  and  treatlea  and  their  approaches 
(New  York,  etc,  R,  Co.  p.  New  York,  185 
U,  8.  628.  17  8,  Ct  418,  41  L.  ed,  853),  re- 
quiring the  lighting  of  the  road  by  electricity 
within  village  limits  (St.  Bernard  r.  Cleve- 
land, etc.,  R.  Co.,  4  Ohio  8,  k  C.  PI.  Dec. 
371),  posting  notices  as  to  whether  traina 
are  on  time  (State  e,  Pennsylvania  Co.,  133 
lad.  700,  32  N.  E.  822;  State  c.  Indiana,  etc., 
R.  Co.,  133  Ind.  69,  32  N.  E.  817,  18  L.  R,  A. 
602),  requiring  the  drawing  of  cars  of  other 
companies  for  a  reasonable  compensation,  at 
rotsonable  times  (Rae  V.  Grand  Trunk  R. 
Co.,  14  Fed.  401),  providing  for  the  recording 
of  railroad  leaaea  (Com.  c,  Chesapeake,  etc., 
R  Co.,  101  Ky.  159,  19  Ky.  L,  Bep,  329,  40 
8,  W.  250),  or  'equiring  free  carrying  of  the 
shipper  (Atchiaon,  etc.,  R.  >Go.  c.  Campbell,  8 
Kan.  App.  661,  58  Pac.  509,  holding  that  the 
states  may  require  railroads  to  carry  the 
shipper  of  a  ear.Ioad  of  goods  to  and  from 
tbe  point  designated  in  the  bill  of  lading 
where  they  do  not  attempt  to  fix  the  shipping 
rates  per  car )  ■ 

Place  of  tranafer. —  A  state  requirement 
(Iowa  Code,  %\  1310-1316)  that  companies 
Hmnecting  with  a  certain  railway  oompany 
■hall  tranafer  freight  and  paasengers  at  a 
certain  place  ia  invalid  es  to  interstate  com- 
merce, as  in  conflict  with  acts  of  congress  of 
July  1,  1862,  and  June  16,  1866.  Council 
BInffg  p.  Kansas  City,  etc.,  R.  Co.,  46  Iowa 
338,  24  Am.  Rep.  773. 

Joint  use  of  tiaeka  required. —  Iowa  o. 
Chicago,  etc.,  R.  Co.,  33  Fed.  301,  where  the 
defendant  had  been  given  permission  to  lay 
its  tracks  in  city  streets  on  condition  that 
they  would  be  open  for  the  use  of  all,  it  seems 
that  the  state  might  flx  the  rates  on  these 
tnckg  and  force  the  defendant  to  allow  other 
railroads  to  uae  them.  This  seems  to  repre- 
sent the  tendency  of  the  opinion,  and  there- 
fore the  federal  court  found  that  no  federal 
qneetion  was  with  certainty  involved  and  de- 
clined to  take  jurisdiction  of  the  caae. 

Traiuportatloii  of  animals, —  A  state  pro- 
hitntion  against  overloading  cars  in  transport- 
ing animals  ia  valid  as  to  Interstate  coro- 
meree,    Crawford  v.  Southern  R.  Co.,  96  S.  0. 
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charged;"  or  the  states  may  control  the  speed  of  trains,"  the  atope  of  traing, 
Bnleas  interfering  materially  with  interstate  commerce,"  the  rnnning  of  trains  od 
Banday,"  the  licensing  of  engineers,"  or  brack  connections  and  terminal  fadlitieL** 
or  may  limit  the  hoars  of  labor  of  railroad  employees.'* 

(b)  SeMraU  Accommodations  For  Colored  Passengers.  The  states  may  order 
the  proviaing  of  separate  althongh  equal  accommodations  for  white  and  colwed 
passengers  traveling  within  tlie  limits  of  a  nngle  state  bnt  not  for  intetatate 
passengers." 


Iminia  v.  Grand  Tnmk  R.  Co.,  SI  Me.  286, 
24  AU.  S48,  17  L.  R.  A.  111. 

88.  A.  rtatTite  nqidiliiK  tbe  Iwtia  of  mlla- 
«{«  books  ftt  certain  apecifled  rates  will  be 
construed  t«  appl?  onl^  to  a  posBage  within 
the  state,  for  it  would  be  void  if  applied  to 
interstate  commerce.  Smith  v.  Lake  Shore, 
eta.,  E.  Co.,  114  Mich.  460,  72  N.  W.  328; 
Beardsley  v.  New  York,  etc.,  R.  Co.,  16  N.  Y. 
App.  Div.  251,  44  N.  Y.  Suppl.  175;  Dillon 
c.  Erie  R.  Co.,  19  Miw.  (N.  Y,)  116,  43  N.  Y. 
Snppl.  320.    See  also  in^ra,  IX,  C,  2,  b. 

Gionnd  for  refnul  to  aeU  s  mileage  book. 
— A  railroad  cannot  refuse  to  sell  a  mileage 
hook  as  required  by  statute,  on  the  ground 
that  the  purcha«er  intends  to  tender  it» 
coupons  in  exchange  for  a  ticket  to  a  point 
without  the  state.  Dillon  p.  Erie  R.  Co.,  19 
Misc.   (N.  Y.)    lie,  43  N.  Y.  Suppl.  320. 

83.  Clark  ».  Boat«n,  etc.,  R.  Co.,  64  N-  H. 
323,  10  Atl.  676;  Erb  e.  ^oraach,  177  U.  S. 
S84,  20  S.  Ct.  819,  44  L.  ed.  897  lafUnning  60 
Kan.  251,  56  Pac.  133]. 


:.  App.  64 
is  valid  ^ 


requires  every  passenger  train  to  stop  Ave 
minutes  at  each  waj  station)  ;  Clevelauo,  etc., 
R.  Co.  p.  Illinois,  177  U.  S.  514,  20  S.  Ct  722, 
44  L.  ed.  SOB  ireoerting  176  111.  369,  61  N.  E. 
842,  and  going  a  little  farther  than  the  Illinois 
Central  railroad  ca»e,  infra,  in  that  here  a 
state  requirement  that  trains  should  all  stop 
at  county-seats  in  their  path  was  held  invalid. 
The  court  expressly  denies  the  overrulisg  of 
any  other  case,  but  decides  the  question  on 
the  fact  that  the  requirement  is  a  serious  im- 

diment  to  fast  through  trains  and  is  also 
.  iring    this    company    in    its    competition 
with  other   railroads.      It   appears  also  that 


B.  Ct.  465,  43  L.  ed.  702  [affirming  8  Ohio  Cir. 
Ct.  220,  holding  that  Ohio  Rev.  Stat.  (1690), 
I  3320,  requiring  the  stopping  daily  of  three 
passenger  trains  running  each  way  at  places 
of  over  three  thousand  inhabitants  is  valid 
and  not  inconsistent  -nitb  U.  S.  Rev.  Stat. 
( 1S7S),  f  S25S,  authorising  railroads  to  carry 
all  pasaengers,  troops,  goremment  suppliea, 
mails,  freight,  and  property  from  one  state  to 
another] ;  Illinois  Cent.  R.  Co.  c.  Illinois,  163 
U.  S.  142,  16  8.  Ct.  1096,  41  L.  ed.  107  [re- 
verting  143  111.  434,  33  N.  E.  173,  IB  L.  R.  A. 
119,  and  overrvling  Chicago,  eto.,  R.  Co.  v. 
People,  105  III.  057.  In  the  last  ease  a  sUte 
statute  requiring  all  passenger  trains  to  stop 
at  oounty-sests  was  held  to  be  invalid  at  least 
in  so  far  OS  it  requires  a  fast  moil  train  to 
run  three  miles  out  of  its  oouree  and  bock 
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again.  In  view  also  of  the  fact  that  tkt  eooi' 
pany  furnishes  other  ample  railroad  tadli. 
ties  for  the  county-seats]. 

Tiaina  runniiig  wholly  within  th*  rttts 
may  be  required  to  stop  at  all  oounb'-N»ti 
directly  in  their  course.  Glodson  t.  Minns- 
sote,  166  U.  S.  427,  17  8.  Ct.  627,  41  L  rt. 
1064  (ofllrminy  67  Minn.  386,  69  N.  W.  487, 
24  L.  R.  A.  602]. 

SB.  SUte  e.  Southern  R.  Co.,  119  N.  a 
814,  26  S.  E.  862,  56  Am.  St.  Rep.  689;  Nor 
folk,  ete.,  R.  Co.  p.  Com.,  93  Va,  749,  24  a  t 
637,  67  Am.  St.  Rep.  B27,  34  L.  R.  A  105 
[cmemUing  88  Va.  96,  13  S.  E.  340,  29  Am.  BL 
Bep.  706,  13  L.  R.  A.  107]  ;  BUte  e.  Balti- 
more, etc.,  R.  Co.,  24  W.  Va.  783,  49  Abl  Rep. 
2M ;  Bennington  c.  Georgia,  163  U.  S.  299, 
IS  B.  Ct  1086,  41  L.  ed.  166  [w^mo  90 
Ga.  396,  17  S.  E.  1009],  holding  that  a  state 
prohibition  against  the  running  of  traint  on 
Sunday  is  valid,  although  It  prevents  inter- 
state freight  trains  from  passmg  across  tlu 
stete  on  Sunday. 

86.  Nashville,  ete.,  R.  Co.  v.  Alabama,  128 
U.  S.  96,  0  S.  Ct.  28,  33  L.  ed.  362  (tba 
Alabama  stetute  of  June  I,  1S87,  requirii^ 
railroad  employees  to  he  examined  by  a  sUta 
medical  board  to  determine  whether  they  an 
color-hlind  is  valid  even  aa  to  men  working 
on  interstete  trains)  ;  Smith  v.  Alabama,  124 
U.  B.  466,  8  S.  Ct.  664,  31  L.  ed.  508. 

ST.  The  state  may  require  tbe  bnHdiBi  ef 
track  eonnections  at  the  intersection  of  nil- 
roads  engaged  in  interstate  commerce.  Wison- 
ain,  ete.,  R.  Co.  v.  Jacobsen,  179  U.  8.  287,21 
S.  Ct.  115,  45  L.  ed.  194  [affirming  71  Unn. 
619,  74  N.  W.  863,  70  Am.  St.  Rep.  368,  40 
L.  R.  A.  389]. 

The  state  may  lequin  a  tenninal  compnj 
to  admit  an  toterstate  railroad  to  its  fodli- 
tlet  and  may  flz  a  proper  rate  for  the  use  of 
such  facilities.  State  v.  Jacksonville  Termi- 
nal Co.,  41  Fla.  377,  27  So.  226.  (Toalro, 
Fielder  v.  Missouri,  etc.,  R.  Co.,  (Tex.  CiT. 
App.  1897)  42  S.  W.  3«2,  holding  that  a 
state  may  not  r^ulate  rate*  for  tenninal 
facilities. 

88.  Stone  v.  Tanners'  L.  A  T.  Co.,  IIS  V.  & 
307.  6  8.  Ct.  334,  29  L.  ed.  636. 

89.  Ohio  Valkty  R.  Co.  c.  Bander,  104  Ej. 
431.  20  Ky.  L.  Rep.  813,  47  8.  W.  344,  8S2,  48 
8.  W.  145;  Chesapeake,  etc,  R.  Co.  C.  Com, 
21  Ky.  L.  Rep.  228,  51  S.  W.  160;  Stetc  r. 
Hicks,  44  La.  Ann.  770,  It  So.  74;  Carrey  *. 
Spencer,  36  N.  Y.  Suppl.  886,  72  N.  Y.  SL 
108  (construing  as  invalid  Tenn.  I«ws  (1891), 
c.  52,  80  far  as  it  requires  separate  aecomaio- 
dations  for  white  and  colored  interstate  pas- 
sengers) ;  Plesay  c.  Ferguson,  103  U.  8.  617, 
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(o)  Povoert  efa  CornMnation  of  States.  A  groap  of  states  throngh  wliicb 
a:i  interstate  raim)ad  is  to  pass  may,  bj  cumbiniDg.  constrnct  such  railroad." 

(d)  Consolidation.  The  state  ma;  prohibit  tlie  consolidation  of  a  rMlroad 
with  a  competing  liDe.** 

b.  Bates.  CoDgreee  ma;  regulate  transportation  cbarges  only  on  interstate 
tniffic,"  while  the  states  may  r^ulate  snch  cbarges  as  to  commerce  entirely 
within  their  borders,**  but  may  not  directly  dictate  the  rates  on  any  part  of  an 
interstate  carriage  of  goods  or  passengers,"  not  even  by  prohibiting  discrimina' 

18  8.  Ct.  113S,  41  L.  «d.  2Se;  Louisville, 
•tK,  B.  Co.  V.  MlwiMippi,  133  U.  8.  B87,  10 
S.  Ct.  34S,  S3  L.  ed.  784  [alprming  M  Miia. 
6GS,  0  So.  a>3,  U  Am.  St  Rep.  69S,  B  L.  R.  A. 
l:t2,  and  holding  the  Mjasuaippi  act  at  March 
2,  1888,  to  be  valid,  for  ita  requirement  ol 
•epKraUi  accommodatioos  for  white  and  col- 
ored paa«eiigen  does  not  apply  to  interatate 
commeroe.  The  court  expreeety  diatinguiahes 
Hall  r.  De  Cviir,  96  U.  S.  48fi,  24  L.  ed.  647, 
on  the  ground  that  in  that  case  the  state  atat- 
dte  held  invalid  applied  to  interstate  car- 
liertl;  Hall  r.  De  Cuir.  95  U.  8.  486,  24 
L.  ed.  647  {holding  as  invalid  k  state  atatute 
r^ulnting  steamer  accommodations  as  ap- 
plied to  interstate  ateAinera)  ;  Andenon  c. 
Looiaville,  ete.,  R.  Co.,  Q2  Fed.  40  (hold- 
ing that  the  Kentuckj  act  of  May  24,  1692, 


whether  or  not  their  journey  is  entirely  within 
the  atate).  Confr»,  Smith  v.  State,  100  Tenn. 
494.  46  S.  W.  680,  41  L.  R.  A.  432,  holding 
tliat  the  states  may  require,  both  for  intra 
and  interatate  travel,  separate  aeeommoda- 
tiona  for  the  white  and  colored  racee. 

The  atxte  nuy  not  abrogate  all  common- 
lAw  lemediefl  for  the  exclusion  of  a  passenger 
from  railroad  cara  engaged  in  interatete  com- 
merce. Brown  v.  Memphia,  ete.,  R.  Co.,  6 
Fed.  40D. 

90.  Boardman  v.  Lake  Shore,  etc.,  R.  Co., 
84  N.  Y.  157 ;  Thoma  P.  Greenwood,  6  Ohio 
Dee.  (Reprint)  039,  7  Am.  L.  Rec.  320. 

Effect  of  interatate  compact  aee  IV,  A,  0. 

01.  Von  Steuben  v.  New  Jersey  Cent  R. 
Co.,  4  Pa.  Diat,  163;  Gnlf.  ete.,  R.  Co.  c. 
Btate,  72  Tex.  404,  10  B.  W.  81,  13  Am.  St. 
Rep,  816,  1  L.  R.  A.  849;  Louisville,  ete.,  R. 
Co.  V.  Kentucky,  181  U.  S.  677,  16  S.  Ct.  714, 
40  L  ed.  849  [a/prminj  97  Ky.  676,  17  "Ky. 
L.  Rep.  427,  31  S.  W.  476], 

BS.  See  infra,  XI. 

B3.  Oebom  v.  Wabaah  R.  Co.,  (Mich.  1900) 
82  N.  W.  626  (Mich.  Laws  (1891),  p.  103,  is 
▼alid  as  it  regulates  only  rat«a  to  be  charged 
on  eommerce  within  the  state)  ;  Chicago,  ete., 
R.  Co.  V.  Cutts,  64  U.  S.  166,  24  L.  ed.  94 
(holding  that  fares  on  a  railroad  located  en- 
tirely within  the  limite  of  one  state  might  be 
rtf^lated  by  the  state  although  part  of  its 
business  was  interstate  commerce.  As  ap- 
plied te  internal  commerce  entirely  within  a 
■tate  the  cade  la  still  law,  but  as  to  interstate 
commerce  it  must  be  considered  as  superseded 
by  Wabaah.  ete.,  R.  Co.  p.  nlinois,  118  U.  S. 
W7,  7  S.  Ct.  4,  30  L.  ed.  244}. 

A  state  railroad  commisalon  may  be  prop- 
erly estiblished,  with  power  to  r^olate  tTKt- 


atate,  where  they  are  prohibit«d  from  affect- 
ing charges  on  interstate  transportation 
(Stene  P.  New  Orleans,  etc.,  R.  Co.,  116  U.  8. 
862,  6  8.  Ct.  349,  29  L.  ed.  6S1 ;  Stone  v.  Illi- 
nois Cent.  R.  Co.,  116  U.  S.  347,  6  S.  Ct.  348, 
388,  1191,  29  L.  ed.  660;  Stone  v.  Farmers' 
L.  ft  T.  Co.,  116  U.  S.  307,  6  S.  Ct.  334,  388, 
1191,  29  L.  ed.  636)  ;  and  it  will  be  presumed 
that  such  commission  will  only  attempt  to 
govern  commerce  entirely  within  the  stete, 
wherefore  stetutea  creating  such  commisaions 
in  general  terms  will  be  held  constitutional 
(Burlington,  ete.,  R.  Co.  p.  Dey,  82  Iowa  312, 
48  N.  W.  98,  31  Am.  St.  Rep.  477,  12  L.  R.  A. 
438)  1  and  interstate  railroads,  in  eo  far  as 
their  linea  are  located  in  the  stete  and  thdr 
buslneas  confined  to  state  traffic,  are  subject 
to  the  control  of  such  commissions  (State  p. 
Jacksonville  Terminal  Co.,  41  Fla.  377,  27  So. 
226). 

B4.  rotnt.— SUte  p.  Chicago,  ete.,  E.  Co., 
70  Iowa  162,  30  N.  W.  398;  Carton  v.  DU- 
noia  Cent.  R.  Co.,  6S  Iowa  148,  13  N.  W.  67, 
44  Am.  Rep.  672. 

Eiuuat.—  'SaxAj  v.  Atehieon,  ete.,  R.  Co., 
32  Kan.  698,  6  Pao.  6. 

Mattaalmiettf. — Com.  v.  Housat^mic  R.  Co., 
143  Masa.  264,  &  N.  E.  647. 

Mimeaota. —  State  P.  Chicago,  etc.,  R.  Co., 
40  Minn.  267,  41  N.  W.  1047,  12  Am.  St.  Be^ 
730,  3  L.  R.  A.  238. 

If  iaaouri. —  Stanley  e.  Wabash,  etc,  R.  Co., 
100  Mo.  436,  13  8.  W.  709,  8  L.  R.  A.  649. 

North  Carolina. —  McQwlgan  p.  Wilming- 
ton, etc,  E.  Co.,  96  N.  C.  428,  69  Am.  Rep. 
247. 

South  Carolina. —  Hall  v.  South  Carolina 
R.  Co.,  26  8.  C.  664;  Railroad  Com'rs  «. 
Railroad  Co.,  22  S.  C.  220. 

United  Blatet. —  Wabash,  ete.,  R.  Co.  P. 
niino'iB,  lis  U.  8.  667,  7  8.  Ct.  4,  3D  L.  ed. 
244  [ooerrulini;  in  part  Feik  P.  Chicago,  ete., 
R.  Co..  94  U.  S.  164,  24  L.  ed.  97] ;  Kansas 
City  St.  R.  Co.  p.  Board  of  R.  Com'ra,  106 
Fed.  363  (regulating  rates  between  two  pointe 
in  a  atate  where  route  partly  through  another 
atate)  ;  Sheldon  v.  Wabash  R.  Co.,  106  Fed. 
785;  lUinoia  Cent.  R.  Co.  P.  Stene,  20  Fed. 
488;  Partnera'  L.  k  T.  Co.  e.  Stone,  20  Fed. 
270;  Louisville,  ete.,  R.  Co.  v.  Tenneesee  R. 
CommiRsion,  19  Fed.  679;  Kaeiaer  v.  Illinois 
Cent.  R.  Co.,  6  McCrary  (U.  S.)  496,  18  Fed. 
161. 

See  10  Cent.  Dig.  tit.  "(Commerce,"  !  82; 
and  compare  Louinville,  ete.,  R.  Co.  p.  Ken- 
tucky, 183  U.  S.  603.  22  R.  Ct.  9S.  46  L.  ed. 
298  [afflrming  106  Ky.  633,  21  Ky.  L.  Rep. 
[IX,  C  2.  b] 
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tion,"  nor  by  permitting  diBcriminatioDe.**  But  the  states  may,  in  the  exercise 
of  their  pohce  power,  unless  prevented  bj  federal  Etatute,  malie  proper  regnla- 
tiona  concerning  rates  chargea  on  interstate  traffic,  when  such  regulations  do  not 
directly  fix  tlie  amount  of  such  rates." 

3.  BoAnwAT  Tolls.  A  state  may  levy,  even  on  those  engaged  in  interBtate 
commerce,  a  toll  for  the  use  of  an  improved  roadway." 

4.  Telegraphs  ahd  Telephones.''  The  telegraph  and  the  telephone  are  instra- 
ments  of  commerce,  and  therefore  congress  may  control  the  business  of  sending 
telegraphic  and  telephonic  messages  from  state  to  state,  or  to  and  from  a  foreign 

232,  61  B.  W.  164,  lOlSl,  where  it  ii  Bsid  in 
effect  that  any  interference  with'  interstate 
commerce  by  the  enforcement  of  state  laws 
prohibiting  a  greater  charge  for  shorter  tliftn 
for  longer  hauls  is  too  remote  and  indirect 
to  be  regarded  as  an  unconstitutional  inter- 
ference with  interstate  commerce. 

Tbe  control  of  rates  for  the  port  of  an  in- 
terstflta  journey  within  the  atate  only  is  be- 

gnd  the  power  of  the  states.  Wabash,  etc., 
Co.  V.  Illinois,  118  U.  S.  567,  7  S.  Ct  4, 
30  L.  ed.  244,  where  it  is  said,  by  Miller,  J.: 
"  Bat  when  ■  ■  .  each  one  of  the  States  shall 
attempt  to  establish  its  own  rates  of  trans- 
portation, its  own  methods  to  prevent  dis- 
crimination in  rat«B,  or  to  permit  it,  the 
deleterious  influence  upon  tbe  freedom  of 
commerce  among  the  States  and  upon  the 
transit  of  goods  through  those  States  cannot 
be  or eresti mated.  That  this  species  of  regu- 
lation is  one  which  muat  be,  ...  of  a  gen- 
eral and  national  character,  ...  we  think 
la  clear,"  And  see  Louisville,  etc.,  R.  Co,  0, 
TennesBce  It.  CominiBsion,  IB  Fed.  079. 

State  switching  reguUtiona  legal. —  It  has 
been  held  that  the  price  charged  for  switching 
cars  used  in  interBtat«  traffic  may  be  regu- 
lated by  a  state  hoard  aa  a  merely  local  act 
like  trucking,  although  "  switching "  is  an 
act  of  interstate  commerce.  Chicago,  etc.,  R. 
Co.  D.  Becker,  32  Fed.  940.  And  see  Iowa  0. 
Chicago,  etc.,  R.  Co.,  33  Fed.  381. 

TermiDal  fadlitiet*  charges. —  The  state 
may  also  require  a  terminal  company  to 
charge  juat  and  reasonable  rates  for  terminal 
facilities.  State  r.  Jackaonville  Terminal  Co., 
41  Fla.  377.  27  So.  22B. 

Construction  of  statntea. —  State  statutes 
regulating  rates  will  be  construed  if  possible 
not  to  apply  to  interstate  commerce.  Gulf, 
etc..  R.  Co.  e.  Miami  Steamship  Co.,  BS  Fed. 
407.  52  U.  S.  App.  732.  30  C.  C.  A.  143. 

95,  McGwigan  r.  Wilmington,  etc.,  R.  Co., 
95  N.  C.  428,  59  Am.  Rep.  247;  Wlgton  %>. 
Pennsylvania  R.  Co..  8  Pa.  Co.  Ct.  IBl ; 
Southern  Pac.  R.  Co.  v.  Haas,  (Tex.  1891) 
17  S.  W.  600!  Wabash,  etc.,  R.  Co.  c.  Illi- 
nois, 118  U.  S.  557,  T  S.  Ct.  4,  30  L.  ed.  244 
loum-u/inq  105  III.  236,  104  HI.  476];  Iron 
Mountain  R  Co.  r.  Memphis,  M  Fed.  113.  37 
C.  C.  A.  410;  Louisville,  etc..  R.  Co.  f.  Ten- 
nessee R.  Commission.  19  Fed.  879.  Contra. 
Shipper  r.  Pennsylvania  R.  Co.,  47  Pa.  St! 
338;  Providence  Coal  Co.  v.  Providence,  etc., 
E.  Co.,  15  R.  I,  303,  4  Atl.  3fl4i  Denver,  etc., 
E.  Co.  r.  Atchison,  etc..  R.  Co.,  15  Fed.  850. 
And  see  T»uiHvilIe,  ete„  R.  Co.  ».  Eubank,  184 
U.  S,  27,  22  S.  Ct.  277,  48  L.  ed.  416. 
[IX,  C,  2.  b] 


Recovery  of  overcharges. —  The  state  can- 
not authorize  a  recovery  for  overcharges  of 
freight  in  an  interstate  shipment,  being  an  un- 
just discrimination.  Gatton  v.  Chicago,  et«., 
R  Co.,  95  Iowa  112,  63  N.  W.  589,  29  L.  R.  A. 
566. 

96.  State  D.  Omaha,  etc,  R,  etc.,  Co.,  113 
Iowa  30,  84  N.  W.  B83,  86  Am.  St.  Rep.  357, 
52  L.  R  A.  315,  where  a  city  ordinance  was 
considered  to  be  invalid  which  permits  a 
street  railroad  company  to  make  a  dtscrim- 
iuati<»i  in  fare  against  residents  of  another 

97.  Fixing  and  posting  rates  and  a  peudty 
for  overcharging  is  within  the  power  of  the 
state.  Chicago,  etc,,  R.  Co.  v.  Fuller,  17 
Wall.  (U.  S.)  500,  21  L.  ed.  710  [a/firming  31 
Iowa  187]. 

Changing  rate  after  freight  tendered. —  The 
states  may  prohibit  railroads  from  charging 
more  than  was  their  rate  when  the  freight 
was  tendered  to  them.  Chicago,  etc.,  R.  Col 
v.  Wolcott.  141  lud.  267,  39  N.  E.  451,  SO 
Am.  St.  Rep.  320. 

Prohibiting  higher  rate  than  in  bill  of  lad- 
ing.— Little  Rock,  etc.,  R.  Co.  t>.  Hanniford, 
49  Ark.  291,  5  S.  W.  294;  Gulf,  etc.,  H.  Co.  V. 
Ihvyer,  76  Tel.  572,  12  S.  W.  1001,  16  Am. 
St.  Rep.  926.  7  L.  R.  A.  478 ;  Ft.  Worth,  etc, 
R.  Co.  C.  Lillard,  (Tex.  App.  1890)  16  S.  W. 
654;  St.  Louis,  etc.,  R  Co.  v.  Carden,  (Tei. 
Civ.  App.  1890)  34  S.  W.  145,  Gulf,  etc.,  R. 
Co.  V.  McCown.  (Tex.  Civ.  App.  1894)  25 
8.  W.  436;  Gulf,  etc.,  E,  Co.  b.  Nelson,  4  Tex. 
Civ.  App.  346,  23  S.  W,  732. 

Cosmct  with  interctate  commerce  act. — 
Thus  TexsH  legislation  was  held  invalid  on 
the  ground  that  it  was  inconsistent  with  the 
federal  interstate  conlmeree  act  which  re- 
quired railways  to  charge  and  collect  the 
rates  containeil  in  the  tariJT  schedules  fixed 
by  the  inf«rstat«  commerce  commission.  Hous- 
ton, etc.,  R.  Co.  p.  Peters,  15  Tex.  Civ.  App, 
515,  40  S.  W.  429;  St.  Louis,  etc.,  R.  Co.  p. 
Carden.  (Tex.  Civ.  App.  1896|  34  S.  W.  145; 
Gulf,  etc..  R.  Co.  V.  Hefley,  158  U.  S.  93,  IS 
S.  Ct.  802,  39  L.  ed.  910. 

98.  Bo^art  v.  SUte,  10  Ohio  Dec.  (Re- 
print) 385.  20  Cine.  L.  Bui.  458,  sustaining 
a  license-tax  on  owners  of  vehicles  using  the 
streets  of  a  city,  the  fees  being  placed  to  the 
credit  of  the  municipal  street-repairing  de- 
partment, even  in  the  case  of  a  nan-resid«lt 
using  the  streets  purely  in  the  pursuit  of  in- 
terstate commerce.  Compare  also  tn/ro,  IX, 
D,  1.  b. 

99.  See  also  infra.  X,  D,  8 ;  and,  generally. 

TEUaSAPHS  AHD  TCLEFHOmS. 
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1.  Beed  v.  WceUm  Unioa  Tel.  Co.,  66  Mo. 
App.  168;  Western  Union  Tel,  Co.  v.  Atlantic, 
etc.,  States  Tel.  Co.,  5  Nev.  102 ;  Postal  Tel. 
Uble  Co.  r.  Bichmood,  90  Va.  102,  3  Va. 
Supreme  Ct.  39,  37  S.  E.  789,  86  Am.  St. 
Rep.  S77  (wbero  a  foreign  telegraph  com- 
pany is  engaged  in  the  transmission  of  mes- 
Higes  from  state  to  state,  and  bos  accepted 
tbe  provisions  of  the  acta  of  congress  govern- 
ing telegraph  companiea,  it  is  a  corporation 
engaged  in  interstate  commerce)  ;  Western 
Union  Tel.  Co.  p.  Texas,  105  U.  S.  460,  464, 
!6  L.  ed.  1067  (where  Waite,  C.  J.,  sajH: 
"  A  telegraph  company  occupies  the  same  re- 
lation to  commerce  as  d  carrier  of  messages, 
Uiat  a  railroad  company  does  as  a  carrier  of 
goods.     Both   companies   are   Instruments   of 


coDDtrj.'     AlthoQgh  the  states  ma;  regulate  tliat  pai-t  of  this  bnainess  vbicli  is 

eutirely  witliin  the  stale,  tbey  may  not  in  any  way  obstruct  or  direotiy  affect  tbe 
condnct  of  tbe  interetate  telegrapli  or  telephone  business  eitiier  directly '  or  by  a 
license- tax,'  unless  such  license-tax  is  coutiaed  to  intra-etate  bueiueas*  or  is  com- 
peosatory  in  nature,  as  on  eacii  pole  erected,"  although  the  state  may  aid  it£ 
proper  conduct,  as  by  the  imposing  of  penalties  for  negligence  in  ita  perform- 

principlec  relative  to  discrimiiuition  in  rates 
of  public  service  corporations,  even  aa  to  its 
interstate  business,  in  the  absence  of  federal 
action  t  Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  68  Kebr.  192,  78  N.  W.  610). 

An  exclusive  state  privilege  is  inoperative 
to  sliut  out  a  telegriph  company  availing  it- 
self of  a  federal  Ieliv  enacting  that  any  tele- 
graph company  may  construct  and  operate 
lines  of  telegraph  along  any  of  the  military 

Kst  roads  of  the  United  States.  American 
lion  Tel.  Co.  v.  Western  Union  Tel.  Co.,  67 
Ala.  26,  42  Am.  Rep.  00;  Penaacola  Tel,  Co. 
P.  Western  Union  Tel.  Co.,  96  U.  S.  1,  21 
L.  ed.  708  [o/^rminj,  2  Woods  (U.  S.)  643, 
IB  Fed.  Cas.  No.  10,900].  See,  however, 
American  Union  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  00,  where  it 
was  held  that  a  state  requirement  is  valid 
which  demands  of  foreign  corporations  a 
known  place  of  business  and  authorized  agent 
within  the  state,  even  as  applied  to  a  tele- 
graph corporation  which  had  accepted  the 
G revisions  of  the  federal  statute  granting  a 
cense  to  auch  companies  on  post  and  mili- 
ta^  roads. 

3.  Postal  Tel.  Cable  Co.  P.  Richmond,  99 
Va,  102,  3  Va.  Supreme  Ct.  39,  37  S.  E.  7S9, 
86  Am.  St.  Rep.  877  (where  the  tax  was  held 
bad,  although  it  was  recited  to  be  in  lieu  of  a- 
property  ad  cnlorem  tax)  ;  Leloup  c.  Mobile, 
127  U.  S.  640,  e  S.  Ct.  13B0,  32  L.  ed.  311 
[rmeratng  76  Ala.  401,  where  the  company 
had  accepted  the  provisions  of  the  act  ot 
congress  of  July  24,  1808] ;  St.  Louis  y.  West- 
em  Union  Tel.  Co.,  30  Fed.  60  [reuersed  oil 
another  ground  in  148  U.  S.  02,  13  S.  Ct. 
485,  37  L.  ed.  380]. 

4.  Western  Union  Tel.  Co.  P.  Fremont,  43 
Nebr.  499,  61  N.  W.  724,  20  L.  E.  A.  706 
la/fErmtny  30  Nebr.  892,  58  N.  W.  415,  28 
L.  R.  A.  098]  ;  Postal  Tel.  Cable  Co.  c.  Charles- 
town,  153  U.  S.  892,  14  S.  Ct.  1094,  38 
L.  ed.  871  {affirming  50  Fed.  410],  And  see 
Moore  «.  Eufaula,  07  Ala.  670,  11  So,  921, 
where  a  city  ordinance  imposing  a  license- 
tax  on  companies  engaged  in  business  within 
the  state  was  upheld  on  the  ground  that  it 
could  be  enforced  without  interfering  with 
interstate  commerce. 

5.  Philadelphia  v.  Postal  Tel,  Cable  Co.. 
67  Hun  (N.  Y.)  21,  21  N.  Y.  Suppl.  656,  50 
N.  y.  St.  301 ;  New  Hope  c.  Western  Union 
Tel.  Co.,  16  Pa.  Super.  Ct.  306;  St,  Louis  t>. 
Western  Union  Tel.  Co.,  148  U.  S,  92,  13 
S.  OX.  485,  37  L,  ed,  380  [recerwnff  30  Fed, 
60],  where  it  was  said  that  an  ordinance  com- 
pelling a  telegraph  company  to  pay  five  dol- 
'-~    per   annnm   for   every   pole   within   " 

"for 


commerce,  and  their  business 
self")  ;  Penaacola  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  86  U.  S.  1,  0,  24  L.  ed.  708  (where  it 
is  said :  "  The  electric  telegraph  works  an 
epoch  in  the  progress  of  time.  In  a  little 
more  than  a  quarter  of  a  century  it  has 
changed  the  habits  of  business,  and  become 
one  of  the  necessities  of  commerce.  It  is  in- 
dispensable Bs  a  means  of  intercommunica- 
tioQ,  but  especially  is  it  so  in  commercial 
transactions.  .  .  .  Under  such  circumstances, 
it  cannot  for  a  moment  be  doubted  that  this 
poverfnl  agency  of  commerce  and  intercom- 
mnuimtion  comes  within  the  controlling 
power  of  Congress")  ;  St,  Louis  c.  West«m 
iTnion  Tel.  Co.,  39  Fed.  69. 

8.  Central  Union  Tel.  Co,  f.  State,  118  Ind. 
104,  10  N.  E,  604.  10  Am.  St.  Rep.  114  (a 
stale  statute  requiring  a  telephone  company 
to  supply  all  applicants,  without  discrimina- 
tion, and  charge  no  more  than  a  certain  rale 
lor  telephone  rent,  is  Valid  as  it  applies  only 
to  service  within  the  state)  ;  Butner  v.  West- 
ern Union  Tel.  Co.,  2  Okla.  234,  37  Pac.  1087 
(a  territorial  statute  regulating  the  order  of 
transmission  of  telegraph  messages  is  valid 
r?  confined  to  messages  within  the  state)  ; 
Western  Union  Tel,  Co,  v.  Pendleton,  122 
U.  6,  347,  7  S,  Ct.  1120.  30  L.  ed.  1187  (a 
state  statute  is  invalid  as  to  messages  sent 
out  of  the  state,  which  prescribes  the  order 
in  which  telegrams  shall  be  sent  and  that 
they  shall  be  delivered  br  messenger  where 
the  addressees   live   within   one   mile   of  the 

Bates. —  The  state  may  regulate  telegraph 
rates  between  points  in  the  state,  although 
the  connecting  line  passes  out  of  the  state,  it 
oil  being  owned  bv  one  corporation  (Leavell 
r.  Western  Union  Tel,  Co.,  116  N.  C.  211.  2) 
8.  E,  391,  47  Am,  St.  Rep.  798,  27  L.  R.  A. 
843:  State  r.  Western  Union  Tel.  Co.,  113 
JJ.  C.  213.  18  S.  E.  380,  22  L.  R.  A.  570)  ; 
and  it  has  pIso  been  held  that  a  telegraph 
company   may   be   amenable   to 


city  for  the  privilege  of  using  the  streets, 
alleys,  and  public  places "  was  not  properly 
a  license-tax  but  rental. 

[n.  c,  4] 
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atnm,*  or  they  rosy  incidentally  affect  it  by  the  nse  of  the  police  power,  in  tlie 
Absonca  of  congreBsional  action,  controlling  the  placing  of  vires,^  poles,*  the  hoan 
of  boaineBs,*  or  public  facilities." 

h.  Warerodsbs  AMD  Qra»  Eutators."  Tbc  Btates  may  regnlate  the  hnsiDan 
«f  condacting  warehoiiaee  and  grain  elevators  even  thongh  they  are  used  as 
inatrnments  of  interatate  commerce,  either  by  dictating  tlieir  charges  within  rea- 
aonable  limits  ^  or  by  reqairing  a  license  for  engagiug  in  the  baBiness,"  althongh 
sach  proviaioce  apply  only  to  certain  classes  of  levators,'*  and  althoogh  the  bosi- 
mess  was  establifined  and  the  structures  completed  before  the  regoIationB  were 
passed  "  and  the  goods  affected  are  to  be  shipped  out  of  the  state  '*  or  are  in  the 
«oarse  of  transBhipment  through  the  state,"  unless  the  state  regulatiou  is  discrim- 
inating in  nature." 


"B.  A  lUte  penalty  for  tWgUgmM  in  trana- 
Kutting  even  tm  intentkte  message  ia  VAlid 
as  to  acts  of  negligCDM  DCcurriDg  witbin  the 
state 

Ottrgio. —  Weetern  Union  Tel.  Co.  p.  I^rk, 
K  Go.  3M,  23  S.  E.  1  IS ;  Western  Union  Tel. 
Oi.  e.  Eovrell,  BS  Ga.  194,  22  6.  E.  286,  61 
.Am.  8t.  Rep.  63,  30  L.  B-  A.  168;  Westeni 
XMoa  TeL  Co.  v.  James,  SO  Oa.  264,  16  S.  £. 
£3. 

Tmgiama. — 'Western  Union  Tel.  Ca  t.  Fer- 
rria,  IGS  Ind.  91,  2  N.  K  240;  Western  Union 
'7(L  Oa.  r.  Meredith,  96  Ind.  93;  Western 
OJnioB  Td.  Co.  v.  Pendleton,  95  Ind.  12,  48 
Am.  Rep.  692. 

Minouri. —  Connell  e.  Western  Union  Tel. 
Co.,  108  Mo.  459,  18  S.  W.  633. 

n'tmmemee.—  Western  Union  Tei.  Co.  o.  Mel- 
lon, 100  Tenn.  42B,  45  S.  W.  443,  holding  the 
ctatute  Tftlid   as   having   no   eztraterritorial 

TVi^inia. —  Western  Union  Tel.  Co.  v.  Pow- 
•ell.  94  Va.  268,  26  S.  B.  328;  Western  Union 
TeL  Go.  V.  Bright,  90  Va.  778,  20  8.  E.  146; 
Western  Union  Tel.  Co.  v.  Tjrler,  SO  Va.  297, 
as  ^  E.  2B0,  44  Am.  St.  Eep.  910. 

Vmitad  Btatet. —  Weetem  Union  Tel.  Co.  v. 
Jmaa.  162  U.  8.  650,  662,  16  S.  Ct.  934,  40 
X,.  ed.  1105,  holding  valid  a  state  statute  re- 
quiring telegraph  eompaoies  to  transmit  and 
^diTCT  despatehee  with  impartiality  and 
apeed,  the  court  saying :  "  liiere  are  many 
«iecBmDns  where  the  police  power  of  the  state 
«u  te  properly  exercised  to  insure  a  faithful 
«aa  yPMupt  performance  of  duty  within  the 
limiti  of  the  state  upon  the  part  of  those 
-v4m  ave  engaged  in  interstate  commeroe.  We 
-thiak  the  statute  in  question  is  one  of  that 
«lftse,  and  in  the  abeence  oi  any  l^slation  by 
OongnsB  the  statute  is  a  valid  exercise  of  tt^ 
imwcr  of  the  state  over  the  subject." 

See  10  Cent.  Dig.  tit.  "Commerce,"  |  87. 

7.  Wires  may  he  pnt  undergronnd  by  state 
action  in  cities.  Western  Union  Tel-  Co.  f. 
Wew  York  City,  38  Fed.  552,  3  L.  R.  A.  449. 

8.  Poles  may  be  moved  by  the  states  in 
"the  interest  of  wifety  and  convenience.  Michi- 
jSaa  Tel.  Co.  c.  Charlotte,  93  Fed.  It. 

8.  Keeping  ot&tx  open. —  In  Western  Union 
Tel.  Co.  e.  Miaaissippi  H.  Commission,  74 
IMin.  SO,  21  So.  16.  the  telesraph  company 
■^rae  "held  liable  to  the  penalty  provided  by 
atiAirte  for  violation  of  the  rules  of  the  state 
imission  in   not   keeping  open  a 

in,  C,  4] 


the  town  of  X  aa  ordered  by  tlM 
I.  The  plea  that  the  company  w*« 
acting  purely  under  federal  legislation  and 
not  by  virtue  of  any  state  grant  or  privilege 
was  adjudged  insufficient. 

10.  Connell  v.  Western  Union  Tel,  Oa.. 
108  Mo.  459,  18  S.  W.  883. 

11.  See,  generally,  WABKHOuseMxn. 

12.  Brass  v.  North  Dakota,  153  U.  S.  391. 
14  S.  Ct.  337,  38  L.  ed.  767  [t^rmi'nn  2  N.  D. 
482,  62  N.  W.  408];  Munn  v.  Illinoia,  M 
U.  S.  113,  136,  24  L.  ed.  77  (where  the  court 
speaking  of  grain  elevators,  says:  "Their 
r^nlation  is  a  thing  of  domestic  ooDCem  and. 
certainly,  until  Congress  acts  in  reference  to 
their  interstate  relations,  the  State  may  exer- 
cise all  the. powers  of  government  over  them, 
even  though  in  so  doing  it  may  indirectly 
operate  upon  commerce  outside  il^  immediate 
jurisdiction.  We  do  not  say  that  a  caae  may 
not  arise  in  which  it  will  be  found  that  a 
State,  under  the  form  of  r^^ulating  its  own 
affairs,  has  encroached  upon  the  excloeiva  do- 
main of  Congress  in  respect  to  interstate  eom- 
merce")  ;  Allnutt  t>.  li^lis,  12  East  627,  640 
(where  the  right  of  a  warehouseman  to  make 
arbitrary  charges  was  denied.  Lord  Ellen- 
borough  saying:  "It  ia  oiongh  that  there 
exists  in  the  ^ace  and  for  the  eommodtty  in 
question  a  virtual  monopoly  of  the  ware- 
housing for  this  purpose''). 

13.  W.  W.  Cargill  Co.  v.  MinneeoU,  ISO 
U.  S.  462,  467,  470,  21  S.  Ct.  423,  45  L.  ed. 
613  [affirming  77  Minn.  223,  79  N.  W.  062, 
although  the  grain  stored  is  to  be  shipped  out 
of  the  state]. 

14.  W.  W.  Cargill  Co.  e.  Minnesota,  180 
"   "   462,  21  S.  Ct.  423,  46  L.  ed.  OIS,  where 


I.  113,  i 


ILed. 


77. 

16.  W.  W.  Cargill  Co.  o.  Minnesota,  180 
U.  S.  462,  21  S.  Ct.  423,  45  L.  ed.  613  laf- 
^rmi«ff  77  Minn.  223,  78  N.  W.  962]. 

17.  Budd  p.  New  York,  143  U.  8.  517,  12 
8.  Ct.  468,  36  L.  ed.  247  lafflrmittg  117  N.  Y. 
1,  22  N.  E.  670,  632,  20  N.  Y.  St.  633,  16  Am. 
St.  Rep.  460,  6  L.  R.  A.  650]. 

16.  Minneapolis  Brewing  0>.  f.  UcOilUv- 
ray,  104  Fed.  258,  subjecting  Uquor-dealera 
to  a  license-tax  in  esch  place  where  th^ 
operate  warehouses  except  where  the  dealerfl 
are  also  manufacturers  within  the  state. 
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D.  Gommsroe  by  Water— l.  HAneuLs  Watibs  — a.  in  Owwral.    Oon- 

gnn  may  le^Iate  oonoerniog  waters  of  tite  United  StatOB  navij^ble  in  fact  and. 
uowaible  from  a  state  other  tbaa  the  oae  in  which  they  lie,  when  snch  legiflatku 
in  any  waj  affects  tlieir  navigability  or  nse  as  inBtmments  of  commerce,'*  and  tb» 
fedenl  courts  liave  jnrisdietioa  in  admiialtj  and  maritime  causes  arising  npoD 
the  high  seas  or  npon  navigable  waters  within  the  limits  of  a  state,  and  sccessibls- 
from  other  statesu"  A  state  may  legislate  in  reference  to  the  commercial  nse  of 
a  river  entirely  witliin  its  limits,  nnless  congress  has  acted  inconsietently  withsacli. 
state  l^iislation.**  Navigable  waters  and  their  beds  are  state  property,  subject  only 
to  coDgreesiooal  control  fur  tlie  parpoee  of  reflating  commerce  and  navigation." 


Bridge  Co.,  7  Sawy.  (U.  8.)  127.  fl  Fed.  326. 
Powei  of  congreia. —  Congresa  may  pro- 
hibit the  states  from  modif^ng  the  channel 
ol  Bt^  n&rigiible  stream  ^thont  the  consent 
of  fedend  ofBcials  (Chicago  o.  Law,  144  III. 
569,  33  N.  E.  865,  Bustaimng  the  oongres- 
nonal  act  of  Sept.  19,  1890),  or  may  act  by 
tnsertiiig  provisions  as  to  waters  into  acts 
admitting  states  to  the  Union,  and  such  pro- 
vuion  is  binding  on  the  state  (Woodruff  t>. 
North  Bloonifield  Gravcl-Hin.  Co.,  B  Sawy. 
(U.  B.)  441,  le  Fed.  753,  holding  binding  the 
provision  in  the  California  admission  statute 
that  "  all  navigable  rivers  .  .  .  shall  be  com- 
nun  highways  and  forever  free").  Congress 
may,  without  compensation,  erect  in  aid  of 
(ommeree  etnictares  on  submerged  land  even 
k  shallow  water  near  the  shore  so  as  to  in- 
terfere vith  the  owner's  access  to  deep  water. 
Sennton  v.  Wheeler,  57  Fed.  803,  16  U.  S. 
App.  1S2,  6  C.  C.  A.  685.  Congress  must, 
however,  pay  for  a  state  franchise  to  im- 
prove a  waterway  and  collect  tolls,  on  oon- 
demning  such  franchise  by  an  exercise  of  the 
power  to  r^rnlat«  commerce.  Monongahela 
Nav.  Co.  r.  U.  S.,  143  U.  8.  312.  13  S.  Ct. 
622.  37  L.  ed.  463  [dutmffutaMnjr  Newport, 
etc..  Bridge  Co.  c.  U.  8.,  105  U.  8.  470,  26 
L  «d.  11431.  To  the  same  effect  see  Luxton 
r.  North  River  Bridge  Co.,  163  U.  S.  626,  14 
fi.  Ct  891.  38  L.  ed.  808;  Pennsylvania  E. 
Co.  f.  Baltimore,  etc.,  R.  Co.,  37  Fed.  129; 
Stockton  V.  Baltimore,  etc.,  R.  Co.,  32  Fed. 
B:  Decker  v.  Baltimore,  etc.,  R.  Qo.,  30  Fed. 
"2J. 

The  ordliuuiee  of  the  Confederate  congresa 
•f  Jlly  13,  1787,  respecting  the  Northwest 
Territory  was  at  firet  thought  to  be  binding 
Dpon  congresa  as  a  promise  of  the  federal 
power  to  the  people  of  that  territory  (Hut- 
chinson V.  Thompson,  9  Ohio  62),  but  it  is 
luw  well  settled  that  the  ordinance  is  of  no 
effect  except  as  adopted  by  later  iu;ts  of  con- 
gress, and  the  conditions  of  admission  of  this 
territory  to  the  federal  domain  placed  it  on 
an  eqiul  footing  with  all  other  territory 
(Sands  V.  Manistee  River  Imp.  Co.,  123  U.  8. 
ns,  8  S.  Ct  113,  31  L.  ed.  149). 

A  rtatemant  that  navigable  watvi  aball 
be  fomer  free  refers  to  political  and  not  to 
phjsiGal  obstructions.  Cardwell  e.  American 
Blm  Bridge  Co.,  113  U.  8.  205,  6  8.  Ct  423, 
tt  L.  cd.  969.  Contra,  Fannaylvania  P. 
Whetling,  etc.,  BridM  Co.,  IB  How.  (U.  S.) 
«l3n.«L486. 


8a  Em  p.  Gamett,  141  U.  B.  1,  II  8.  Ct.. 
840,  3S  L.  ed.  631;  Butler  c.  Boston,  etc.. 
Bteamahip  Co.,  130  U.  8.  627,  9  8.  Ct  812,. 
32  L.  ed.  1017 ;  The  Propeller  Genesee  Chief 
V.  Fitsbugh,  12  How.  (U.  S.)  443,  13  L.  ed. 
1058;  U.  8,  Const  art  3,  %  2;  U.  S.  Rev. 
Stat  (1878),  I  663.  And  see,  generally, 
AliMIRAi.Tr. 

Powers  djatinct — The  federal  powers  over 
navigabla  watera  arising  from  the  eommerctt- 
clause  and  from  admiralty  jurisdiction  ars- 
distinct  and  uncoimected.  The  Steamboat 
Belfast  V.  Boon,  7  Wall.  (U.  B.)  024,  I» 
L.  ed.  266;  Commercial  Transp.  Co.  r.  Fiti- 
hugh,  1  Black   (U.  S.)   674,  17  L.  ed-  107. 

The  regtdation  of  the  admiralty  jurisdic- 
tioa  of  the  district  courts  of  the  United 
States  over  certain  cases  upon  the  lakes  is 
not  a  r^ulation  o(  commerce.  Fretc  v.  Bull, 
12  How.  (U.  S.)  466,  13  L.  ed.  1068;  TWb 
Propeller  Genesee  Chief  r.  Fitihugh,  12  How- 
<U.  8.)  443,  13  L.  ed.  1063. 

Bl.  CaWfomio.— People  «.  Potrero,  etc.,  R. 
Co.,  67  Cal.  lea,  7  Pac.  445. 

illtnois.— Chicago  P.  McGinn,  61  HI.  266,  2 
Am.  Rep.  2B5. 

Indiona, —  Depew  p.  Trustees  Wabosb,  etc., 
Canat,  6  Ind.  8. 

yao  Forfc.— Cisco  P.  Roberts,  36  N.  Y.  292, 
1  Transcr.  App.  (N.  T.)  2B7,  33  How.  Pr. 
(N.  Y.)  424  [aifirming  6  Bosw.  (N.  Y.)  494]. 

Pennsylvania. —  Crnig  c.  Kline,  65  Pa.  St_ 
399,  3  Am.  Rep.  636,  2  Leg.  Gaz.  (Pa.)  81, 
navigable  streams  are  subject  to  the  stata 
police  power,  unless  congressional  statutes. 
conBict  with  its  exercise. 

United  States.—  Sands  p.  Manistee  Rivei- 
Imp.  Co.,  123  U.  S.  288.  8  8.  Ct.  113,  31  L.  ed_ 
149  laffirTnmg  63  Mich.  fi93,  19  N.  W.  109]^ 
Heerman  P.  Beef  Slonjih  Mfg..  etc.,  Co.,  1 
Fed.  145;  U.  S.  P.  Beef  Slough  Mfg.,  etc.,  Co... 
8  Biss.   (U.  S.)   421.  24  Fed.  Cbs.  No.  14.5.59. 

See   10  Cent.  Dig.  tit.  "  Commerce,"   |   12. 

The  ordinance  of  1787  docs  not  prevent  th* 
states  from  action  concerning  riverB  within 
their  own  limits,  when  no  diacriroination  i« 
made  against  the  citizens  of  other  states. 
Hutchinson  v.  Thompson,  9  Ohio  G2. 

The  atate  may  declaie  a  stream  a  public 
highway  and  repeal  or  modify  such  act.  At- 
kinson v.  Philadelphia,  etc.,  R.  Co..  2  Fed^ 
Caa.  No.  616,  14  Hai.  Reg.  (Pa.)   10. 

Power  of  «  state  to  divert  an  interwtat*- 
rivei  see  8  Earv.  L.  Rev.  138. 

22.  Rumsey  p.  New  York,  ete.,  R.  Co.,  6X 
Hun  {N.  Y.)  200,  17  N.  Y.  Suppl.  672,  4S 
N.  Y.  St  33;  UcCready  P.  Com..  27  Gratt. 
[IX,  D,  1,  k\ 
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b.  Improrements  In  and  Tolls  For  Use  of.  Congress  ntaj  make  improve- 
ments  in  all  waterways  which  are  or  mav  be  the  means  of  interstate  or  foreign 
commerce  or  commerce  with  the  Indian  tribes,  when  t)ie  purpose  of  such 
improvements  is  to  benefit  snch  commerce,''  paying  compeoeation  for  vested 
existing  rights  taken."  The  states  may  also  improve  all  waterways  within  their 
own  limits  wlien  their  acts  do  not  conflict  with  any  federal  statnte,  even  thongh 
8uch  waters  are  public  navigable  waters  of  the  United  States,'  and  \d.k^  provide 

the  Kovennnent  sluiceway.  U.  6.  e.  Hissia- 
Bippi,  etc..  Boom  Co.,  1  McCrary  ( U.  B. )  BDl, 
3  Fed.  648. 

24.  Mouongahela  Nav.  Co.  o.  U.  S.,  148 
U.  S.  312,  13  S.  Ct.  622,  37  L.  ed.  463  \dia- 
tingwaiwng  Newport,  ete..  Bridge  Co.  r.  U.  S., 
106  U.  S.  470,  26  L.  ed.  1143],  payment  for 
waterway  improvemeiita  effected  under  a  state 
franchiae. 

S5.  Conn«c(icut. —  Kello^  v.  Union  Co., 
12  Conn.  7. 

fIor)4a.— Stockton  e.  Powell.  2»  Fla.  1, 
10  So.  688,  IS  L.  R.  A.  42,  holding  constitu- 
tioDal  the  Florida  statute  of  June  11,  1861. 
providing  for  the  improvement  of  a  navigable 


{Va.)  085  [aifiriMtA  in  04  U.  S.  SSI,  24  L.  ed. 
2481;  Richardaon  d.  U.  S.,  100  Fed.  714; 
Orifflng  V.  Gibb,  McAll.  <U.  S.)  212,  II  Fed. 
Cas.  No.  S,81S  [reverted  in  2  Black  (U.  S.) 
619,  17  L.  ed.  353]. 

The  Btatea  may  grant  away  the  aalt-water 
flat*  within  their  limits,  subject  always  to 
the  federal  right  to  control  them  for  the  pur- 

Cof  aiding  navigation.  Galveston  o. 
ard,  23  Tex.  349.  It  has  been  held  that 
the  state  holds  land  under  tide-waters  in 
trust  for  the  public  and  may  grant  them  away 
only  for  public  purposes,  the  advancement  of 
commerce  being  one  of  such  public  puTposes. 
Com  p.  State,  144  N.  Y.  398,  SB  N.  E.  400, 
63  N.  Y.  St.  642.  Compura  King  e.  Oahu  R., 
etc.,  Co.,  II  Hawaii  717,  where  it  is  held  that 
the  Hawaiian  natlotuil  ^vemment  holds  title 
to  all  lands  under  navigable  waters  in  trust 
for  the  people. 

23.  U.  S.  Const,  art  1,  |  8,  clause  3.  The 
word  "  commerce "  as  used  in  the  constitu- 
tion is  held  \o  iaolude  navigation  for  com- 
mercial   purposes   as    welt    as    actual    traffic 

(Gibbons  u.  Ogden,  9  Wheat.  (U.  S.)  1,  6 
L.  ed.  23),  and  the  usual  exercise  of  this 
power  is  in  the  form  of  the  "  River  and  Har- 
bor Bill  "  passed  at  almost  every  session  of 
congress. 

Wheie  the  improvement  is  an  obatmctien. 
—  South  Carolina  P.  Georgia.  93  U.  S.  4,  23 
L.  ed.  732  (where  the  state  of  South  Carolina 
attempted  to  enjoin  the  continuance  of  the 
work  of  improving  the  navigation  of  the 
Savannah  river  by  obstructing  its  northern 
channel,  thus  deepening  the  southern ;  and  it 
was  held  that  the  mere  fact  that  in  the  par- 
ticular spot  where  it  stands  the  improvement 
may  obatruct  the  flow  of  the  stream  does  not 
make  it  any  the  less  a  proper  exercise  of  the 
congressional  power  to  regulate  commerce)  ; 
U.  S.  ti.  Duluth,  1  Dill.  (U.  S.)  469.  25  Fed, 
Gas.  No.   15,001,   10  Am.   L.   Reg,  N,   S.  449 

(where  United  States  government  was  at^ 
tempting  to  improve  a  channel  by  narrowing 
it  to  increase  the  current  and  thus  wash  it 
out,  and  it  was  held  that  the  city  should  be 
enjoined  from  cutting  a  canal  which  would 
tend  to  lessen  this  current). 

An  act  anthoTlcing  the  construction  of  an 
apron  of  planked  timber  over  the  crest  of  the 
falls  of  St.  Anthony,  In  the  Mississippi  river, 
under  the  direction  of  the  secretary  of  war, 
to  protect  the  rock  and  prevent  the  washing 
away  of  the  underlying  soft  sandstone  ia 
within  the  constitutional  jurisdiction  of  con- 
gress as  being  necessary  to  preserve  the  river 
for  the  passage  of  logs,  its  chief  use  at  that 
point;  and  an  injunction  will  therefore  iaane 
prohibiting  log-owners  from  allowing  logs  to 
p«sa  over  the  apron  to  ita  injury,  not  tuiog 
[IX,  D,  1.  b] 


Uaxne. —  Moor  P.  Veazie,  32  Me.  343,  52 
Am.  Dec.  655  Itt/prmed  in  14  How.  (U.  S.) 
66B,  14  L.  ed,  645],  where  the  state  granted 
the  exclusive  right  of  navigation  to  A  in  re- 
turn for  the  improvement  by  A  of  a  portion 
of  a  river  entirely  within  the  si:ate  and  Hepa- 
rated  from  the  sea  by  a  tall  and  four  dams. 
The  act  was  held  to  be  constitutional,  on  the 
ground  that  the  river  was  entirely  within  the 
borders  of  a  state. 

Jficftijon.— Manistee  River  Imp.  Co.  p. 
Sajids,  63  Mich.  6S3,  19  N.  W.  199  [o^rtnerf 
in  123  U.  S.  288,  8  S,  a.  113,  31  L.  ed.  149). 

iftssMsippt. —  Homochitto  River  Com'ra  r. 
Withers,  29  Miss.  21,  64  Am,  Dec.  126  \af- 
f.Tin.eA  in  20  How,   (U.  S.)  84.  16  L.  ed.  816]. 

flexo  York. —  Morgan  o.  King,  18  Barb. 
(N.  Y.)  277. 

IPweonsin. —  Wisconsin  River  Imp.  Co.  r. 
Manson,  43  Wis.  256,  28  Am.  Rep.  642. 

Pnifed  S(a(es, —  Monongahela  Nav.  Co.  v. 
U.  S.,  143  U.  S.  312,  13  S.  Ct,  822,  37  L.  ed. 
463 ;  Sands  c.  Manistee  River  Imp.  Co.,  123 
U.  S.  238,  3  8.  Ct.  113,  31  L.  ed.  149  [<• 
trming  53  Mich,  693,  IS  N.  W.  199];  Hu»e 
V.  Glover,  119  U.  8.  543,  7  S.  Ct.  313.  30 
L.  ed.  487  [o^^rmmj  11  Bisa,  (U.  S.)  550. 
15  Fed.  292]  ;  Mobile  County  c.  Kimball.  102 
U,  S.  691,  26  L.  ed.  238  (where  it  was  said 
that  congressional  inaction  was  a  virtual 
declaration  that  the  states  might  control 
waters  within  their  borders)  ;  Veazie  r.  Moor, 
14  How.  (U.  S.)  668,  14  II  ed.  645  [aj^imUx; 
32  Me.  343,  62  Am,  Dec.  666]. 

See  10  Cent.  Dig,   tit,  "  Commerce."  |   16. 

Changing  the  channels  of  rivets. —  This  im- 
provement by  a  state  may  take  the  form  of 
changing  the  channels  of  navi^ble  rivers 
within  the  sUte,  Withers  v.  Bncklev,  20 
How.  lU.  8.)  94,  15  L.  ed.  816  [a/^rmm^  20 
Miss.  21,  64  Am.  Dec.  126].  In  Withers  r. 
Buckley,  20  How.  (U.  8.)  34,  15  L.  ed.  SIB, 
Daniel,  J.,  uses  lanspiage  which  sapports  the 
proposition  that  congress  has  no  power  to 
impair  the  right  of  a  stat«  to  make  improro- 
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for  the  pajment  of  such  improvement  where  the  waters  affected  are  entirely 
within  the  borders  of  a  state,  either  by  a  toll  oq  users  of  the  waters,"  although  a 
federal  port  of  delivery  exists  on  them,"  or  by  granting  exclnaive  privileges  to 
those  who  effected  the  improvement,"    A  toll  levied  for  tho         -      ■  ■ 


of  such  improved 
the  states^  may  regulate 


streams  is  not  a  tonnage  duty.** 

e.  PoUation   of.      The  national  government  "^ 
deposits  made  in  navigable  waters. 

d.  Bridges — (i)  Is  Obsbral  —  (a)  Powers  of  Congress.    Congress  may, 
for  the  purpose  of  furthering  interstate  or  foreign  commerce,  authorize  or  con- 


tnenta  on  the  riven  and  water-courses  situ- 
ftted  within  such  state.  Thia  case  is  no  longer 
law  on  this  point.  See  alao  Hiue  P.  fJlover, 
119  U.  S.  543,  649,  7  B.  Ct.  313,  30  L.  ed. 
487  laffirming  11  Biss.  (U.  8.)  650,  16  Fed. 
292]. 

A  state  fianchioe  to  Improve  wateiways  ii 
a  vested  right  for  which  due  compensation 
muat  be  paid  on  condemnation  bj  the  federal 
authorities.  Mononcfshela  Nav.  Co.  v.  U.  S., 
148  U.  S.  312,  13  S.  Ct.  822,  37  L.  ed.  483 
\digtingui»hing  Newport,  etc..  Bridge  Co,  P. 
U.  S.,  105  U.  S.  470,  26  L.  ed.  1143J. 

36,  Connectiouf.— Thames  Bank  v.  Lorell, 
IS  Conn.  500,  40  Am.  Dec.  332;  Kellogg  v. 
Union  Co.,  12  Conn.  7. 

Kentucky. —  Sinking  Fund  Com'n  v.  Qreen, 
et<!..  Nav.  Co.,  78  Ky.  73. 

Michigan. —  In  Uichigan  the  state  constitu- 
tion expressly  prohibits  state  participation  in 
•ny  internal  improvement.  Ryerson  v.  Utley, 
1«  Hich.  268. 

Teaw*.— Morris  p.  State,  62  Tex.  728,  as 
to  A  state  ship  canal, 

Wiwonat'n. — -WiBcanain  River  Imp.  Co.  p. 
Manson.  43  Wis.  255,  28  Am.  Rep.  542. 

United  States. —  Monongahela  Nav.  Co.  p. 
U.  8.,  148  U.  S.  312,  13  S.  Ct.  622,  37  L.  ed. 
463;  Sands  p.  Manistee  River  Imp.  Co.,  123 
U.  S.  288,  3  8.  a.  113,  31  L.  ed.  140  [affirm- 
ing 63  Mich.  5B3,  19  N.  W.  1B9] ;  Huse  P. 
Glover,  119  tJ.  E.  543,  7  S.  Ct.  313,  30  L.  ed. 
487  laffirming  11  Bias.  (U.  S.)  550.  16  Fed. 
292],  where  a  bill  in  eouity  was  filed  to  pre- 
vent the  exaction  of  tolU  for  the  use  of  lockc 
on  the  niinoia  river,  which  had  been  improved 
by  the  state.  The  plaintiffs  were  engaged  in 
interstate  commerce.  The  tolls  were  held 
constitutional,  the  court  saying:  "The  ex- 
action of  tolls  for  passage  through  the  locks 
is  as  compensation  for  the  use  of  artificial 
facilities  constructed,  not  as  an  impost  upon 
the  navigation  of  the  stream."  It  was  held 
also  that  the  provision  in  the  northwest 
ordinance  of  1787  prohibiting  tolls  did  not  ap- 
ply to  streams  artificially  improved.  It  waa 
further  said  that  the  fact  that  the  surplus 
tolls  beyond  the  necessary  expenditure  in 
running  the  locks  were  depoaited  in  t)ie  state 
treasury  did  not  render  the  toll  a  tax,  as  it 
waa  impossible  to  adjust  the  tolls  exactly  to 
expenditures,  and  this  was  a  proper  way  to 
dea.1  with  the  surplus  till  it  should  be  needed. 

See  10  Cmt,  Dig.  tit,  "Commerce,"   1   16. 

I^aaing  to  toll  compasy. —  The  state  may 
lease  improved  waterways  to  a  navigation 
company,  giving  it  the  right  to  collect  tolls 
titereon  in  return  for  the  care  of  the  improve 


The  toll  must  be  bona  fide;  and  si 


of  Chicago  cannot  be  justified  on  the  ground 
that  the  city  had  from  time  to  time  expended 
money  in  deepening  the  Chicago  river  for 
navigation  purposes,  when  the  ordinance  does 
not  profess  to  require  the  license-fee  on  any 
such  ground,  and  no  sug^tion  is  made  that 
any  special  benefit  has  ansen,  or  can  arise,  to 
such  tugs,  by  such  deepening  of  the  river. 
Harmon  v.  Chicago,  147  U.  B.  396,  13  S.  Ct. 
306,  37  L.  ed,  216  {rmerHng  140  111.  374,  28 
N.  £.  732].    And  see  aupra,  IX,  C,  3. 

37,  Thames  Bank  v.  Lovell,  18  Conn.  600, 
46  Am.  Dec.  332. 

28.  Duke  P.  Cahawba  Nav.  Co„  10  Ala.  82, 
44  Am,  Dec.  472  (where  it  is  held  that  when 
a  stat«  legislature  has  given  to  a  navigation 
company  authority  to  collect  tolls  on  a  navi- 
gable river  when  the  assent  of  congress  is 
obtained,  and  congress  subsequently  assents, 
acts  afterward  passed  by  the  legislature,  re- 
viving the  corporation  or  amending  its  char- 
ter, need  not  be  assented  to  by  congress,  if  no 
extension  of  the  right  to  take  tolls  grows  out 
of  the  revival  or  amendment)  ;  Veorie  P. 
Moor,  14  How.  (U.  5.)  568,  14  L.  ed.  646 
[afliTming  32  Me.  343,  S2  Am.  Dee.  666]. 
Contra,  Sinking  Fund  Com'rs  p.  Green,  etc, 
Nav.  Co.,  79  Ky.  73. 

20.  Thames  Bank  p.  Lovell,  18  Conn.  600. 
46  Am.  Dec.  332;  McBeynolds  v.  Smallhouse. 
8  Bush  (Ky.)  447  ;  Huse  v.  Glover,  119  U.  8. 
643,  7  S.  Ct.  313,  30  L.  ed.  487  {afflrming  11 
Bis*.  (U.  S.)   6S0.  15  Fed.  202]. 

30.  25  U.  8.  Stat,  at  L.  p.  209.  c.  406, 

?rohibiting  the  dumping  of  refuse  in  New 
brk  harbor.  This  statute  was  incidentally 
considered  in  Ausbro  p.  U.  S.,  159  U.  8.  696, 
16  S.  Ct.  187,  40  L.  ed.  310;  The  Bayonne, 
159  U.  S.  887,  16  S.  Ct.  185,  40  L.  ed.  305. 

54  Geo.  in,  c.  159,  8  II,  prohibits  the  cast- 
ing of  refuse  on  a  shore  whence  it  may  reach 
a  navigable  stream  or  the  sea,  whether  or 
not  it  has  a  tendency  to  injure  navigation. 
United  Alkali  Ca  p.  Simpson,  [1894]  2  Q.  B. 
116,  58  J.  P.  607,  03  L.  J.  M.  C.  141,  71  L.  T. 
Rep.  N.  S.  258.  10  Reports  235,  42  Wkly. 
Rep.  509. 

31,  New  Vork  P.  Furgueson.  23  Hun  (N,  Y.) 
504,  where  N.  Y.  Laws  (1876),  c,  604,  pro- 
hibiting, except  under  certain  restrictiona, 
the  deposit  of  offal  or  dead  animals  in  cer- 
tain rivers  and  bays,  was  held  to  be  consti- 
tutional, as  it  is  a  police  r^nlation  rather 
than  a  r^ulatiou  of  commerce. 

[K,  B,  1,  d.  (1).  W] 
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Btntot  a  bridee  at  ftnv  place,  even  though  it  ma;  obstract  a  navigable  fltream,' 
and  it  may  do  this  eitlier  in  the  name  of  the  United  States'*  or  in  that  of  a 
corporation,**  withont  the  coaeeat  of  the  etate  in  which  the  brid^  is  to  be 
placed."  Congress  may  also  legalize  an  existing  bridge,"  regulate  ita  nee,"  or 
condemn  it  as  a  nuieance.^ 

(b)  P&vien  of  the  States.  A  state  may  bnild  bridges  within  its  borders  which 
may  obstruct  public  navigable  channels  having  their  terminus  within  its  borders, 
except  where  congressional  action  is  directly  inconsistent  with  such  work* and 

82.  People  ff.  Kellf,  76  H.  Y.  4TS  (lioldiiig 
ttiat  eongress  could  autborice  the  Brooklyn 
bridge) ;  Newport,  etc..  Bridge  Co.  v.  U.  8., 
lOS  U.  S.  470,  26  L.  ed.  1143;  South  Carolina 
V.  Georgia,  03  U.  S.  4,  23  L.  ed.  7S2 ;  Dubuque, 
etc.,  R.  Co.  V.  Mchmond,  IB  Wall.  {U.  S.) 
584,  22  L.  ed.  173;  Gray  v.  Chicago,  etc.,  E. 
Co.,  10  Wall.  (U.  S.)  464,  19  L.  ed.  969  [of- 
prming  1  Woolw.  (U.  S.)  150,  E  Fed.  Caa.  No. 
2,900,  7  Am.  L.  R^.  N.  B.  149];  PennHyl- 
vania  f.  Wheeling,  etc,  Bridge  Co.,  18  How. 
(U.  S.)  421,  16  L.  ed.  436;  Georgetown  v. 
Alexandria  Canal  Co.,  12  Pet.  (U.  S.)  91,  9 
L.  ed.  1012;  Stockton  v.  Baltimore,  etc.,  R. 
Co.,  32  Fed.  9;  Miller  p.  New  York,  13 
Blatchf.   {U.  8.)   469,  17  Fed.  Caa.  No.  B,58S. 

33.  People  c.  Kelly,  76  N.  Y.  475;  Lux- 
ton  c.  North  River  Bridge  Co.,  153  U.  S. 
525,  14  S.  Ct.  391,  38  L.  ed.  808;  Miller  c. 
New  York  City,  18  Blatchf.  (U.  S.)  212,  10 
Fed.  513. 

Delegation  of  antbority. —  Power  may  be 
conferred  upon  an  official  as  the  secretary  of 
war  to  protect  improvements  or  approve  or 
reject  the  plana  of  bridges  and  other  obstruc- 
tions upon  public  navigable  watern.  Park 
Com'rB  p.  Detroit,  80  Mich.  603,  46  N.  W. 
S08;  F.gan  r.  Hart,  10S  U.  S.  188,  17  S.  Ot. 
300,  41  L.  ed.  080;  Miller  p.  New  York  City, 
109  U.  S.  385,  3  S,  Ct.  228,  27  L.  ed.  971 ; 
U.  S.  V.  Moline,  82  Fed.  692;  U.  S.  r.  Orma- 
bee,  74  Fed.  207;  U.  S.  r.  Rider,  50  Fed.  406; 
U.  S.  r.  Keokuk,  etc.,  Bridge  Co.,  45  Fed. 
178;  U.  8.  r.  Breen.  40  Fed.  402;  U.  8.  p. 
Pittsburgh,  etc,  R.  Co.,  26  Fed.   113. 

34.  Winifrede  Coal  Co.  p.  Central  R.,  etc., 
Co.,  11  Ohio  Dec.  (Reprint)  35,  24  Cine.  L. 
Bui.  173;  Pennsylvania  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  37  Fed.  129;  Decker  p.  Baltimore, 
etc.,  R,  Co.,  30  Fed.  723.  In  these  cases  con- 
gressional grants  to  private  corporations  of 
authority  to  construct  bridges  were  upheld. 

35.  Pennsylvania  R.  Co.  p.  Baltimore,  etc, 
R.  Co.,  37  Fed.  129;  Stockton  r.  Baltimore, 
etc.,  R.  Co.,  32  Fed.  9  (where  the  New  Jersey 
act  of  April  S,  1886,  prohibiting  the  erection 


>  far  as  it  alTects  p.  company  pos- 
scBBing  a  United  States  license.  This  license 
is  a  grant  of  the  mere  use  of  the  soil  on  which 
the  bridge  is  built,  and  therefore  a  Btat«  ces- 
sion of  the  soil  is  unueceuary  to  the  exercise 
of  the  privilege)  ;  Decker  ».  Baltimore,  etc, 
R.  Co.,  30  Fed.  723. 

36.  Liverpool,  etc,  L.,  etc.,  Ins.  Co.  P. 
Oliver,  10  Wall.  (U.  8.)  Sflfl,  19  L.  ed,  1029; 
Gray  p.  Chicago,  etc,  R.  Co.,  10  Wall.  (U.  S.) 
4S4,  19  L.  ed.  969.  In  Pennsylvania  v.  Wheel- 
ing, etc.,  Bridge  Co.,  18  How.  (TJ.  a)  421,  19 
[IX.  D.  1.  d.  (1).  (A)] 
I-- 


L.  ed.  43G,  it  was  held  that  c  „ 
power  to  It^alice  a  structure  whii£  the  su- 
preme court  of  the  United  State*  had  already 
directed  to  be  abated  as  a  nuisance.  The  rea- 
soning of  the  court  was  that  the  bridge  was 
a  nuisance  for  want  of  congressiomtl  author, 
isation,  and  when  that  was  granted  it  ceased 

37.  Dubuque,  etc.,  R,  Co.  v.  Richmond,  19 
Wall.  (U.  S.)  684,  22  L.  ed.  173,  holding 
valid  acts  of  congress  authorising  railroads 
to  use  interstate  bridges,  and  inking  cer- 
tain bridges  over  the  Misussippi  river  free 
for  trains  on  payment  ot  a  reasonable  eom- 

Inteiutioaal  bridge  toU. —  Congress  may 
prescribe  the  toll  to  be  charged  on  a 
bridge  built  by  a  corporation  incorporated 
by  Canada  and  New  York,  over  public  navi- 
gable waters  of  the  United  States.  Canada 
Southeri,  R.  Co.  p.  International  Bridge  Co., 
H  Fed.  ISO. 

Taxation  of  bTidges  and  bridge  companies 
•ee  in/ro,  X,  D,  2. 

38.  Compensation. —  Congress  may  not  de- 
clare a  lawful  existing  bridge  built  under 
state  authority  to  be  a  Duisouoe  without  eoin- 

rsation.     Itover  p.   Fortamouth  Bridge,  17 
H.  200. 

39.  If  dine.— State  p.  Leighton,  83  Me.  419, 
22  Atl.  380;  SUte  p.  Freeport,  43  Ue.  198; 
Rogers  p.  Kennebec,  etc.,  R.  Co.,  35  Me. 
319. 

Morytond.— Baltimore  p.  Stoll,  62  Md.  43S; 
Talbot  County  P.  Queen  Anne's  County,  60 
Md.  245. 

UastackitatUi. —  Com.  f.  Proprietors  New- 
Bedford  Bridge,  2  Gray  (Mass.)  33B;  Com. 
p.  Breed,  4  Pick.   (Mass.)   460. 

Wew  Hampshire. —  Dover  r.  Portsmouth 
Bridge,  17  N.  H.  200 ;  Proprietors  Piscataqu* 
Bridge  P.  New  Hampshire  Bridge,  7  N.  H. 
35. 

OliKo. —  Muskingum  County  p.  Board  of 
Public  Works,  39  Ohio  St.  62S. 

J'efHMvIpania. —  Flanagan  e.  Philadelphia, 
42  Pa.  St.  219. 

TJniteA  StalM. — Willamette  Iron  Bridge  Co. 
p.  Hatch,  126  U.  8.  1,  8  8.  Ct.  811.  31  L.  ed. 
629  {reversing  9  8awy.  (U.  8.)  643,  19  Fed. 
347]  1  Cardwetl  P.  American  Rlvpr  Bridge  Co.^ 
113  U.  S.  205,  6  8.  Ct.  423.  29  L.  ed.  059; 
Miller  p.  New  York  aty.  109  U.  S.  385.  3 
S.  Ct.  228,  27  L.  ed.  971  (the  Brooklya 
Bridge)  ;  Escanaba,  etc.,  Transp.  Co.  r.  Chi- 
cago, 107  U.  S.  678,  2  8.  Ct.  18B,  27  T,,  ti. 
442;  Wisconsin  V.  Duluth,  96  U.  ft.  S79,  24 
L.  ed.  668;  Pound  p.  Turck.  9.1  V.  R.  4I». 
24  L.   ed.  SZSi   OilDian  v.  PhiladdpUa,  3 
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nttj  also  reflate  the  use  of  ench  bridgeB.**  A  state  probably  may  not,  withont 
coDcarrent  favorable  action  by  cougress,  antUome  the  obstruction  of  au  iater- 
itate  waterway  whose  termioas  is  not  within  its  own  bordere,*'  but  concnrreut 

WklL  (U.  8.)  713,  IS  L.  «d.  96;  On^on  City 
nmnsp.  Co.  c.  Columbia  St.  Bridge  Co.,  63 
Ftd.  049;  Rbea  c.  Newport  News,  etc.,  R.  Co., 
fO  Fad.  IS;  Stockton  v.  Baltimore,  etc.,  R. 
On.,  32  Fed.  B;  Hatoh  t>.  Wallamet  Iron 
Bridge  Co..  7  Bawy.  (U.  S.)  127,  6  Fed.  328; 
U.  a  ».  New  Bedford  Bridge,  1  Woodb,  ft  M. 
(U.  8.)  401,  27  Fed.  Caa.  No.  15,867,  10 
I«w  Bep.  127;  Pemuylvania  R.  Co.  t>.  New 
York,  eU.,  K.  Co.,  19  Fed.  Caa.  No.  10,953, 
IS  Int.  Rev.  Rec.  142;  Milnor  c.  New  Jeisey 
B.  Co,  17  Fed.  Caa.  No.  9,620,  3  Wall.  (U.  S.) 
7BZ.  le  L.  ed.  7B9,  6  Am.  L.  Reg.  6. 

See  10  CenL  IMg.  tit.  "  Commerce,"  |   15. 

Th*  following  early  cases  costia  must  ba 
ooniidered  oa  overruled :  People  c.  Rensselaer, 
etc,  R.  Co.,  15  Wend.  (N.  Y.)  113.  30  Am. 
Dec  33;  Fenneylvania  t>.  Wheeling,  eto., 
Bridge  Co.,  13  How.  (J.  S.)  618,  14  L.  ed. 
£4B;  Silliman  v.  Hudson  River  Bridge  Co., 
4  BUtchf.  (U.  S.)  74,  22  Fed.  Caa.  No.  12.S51. 
llie  mpremc  court  has  repeatedly  maintained 
that  tbe  Wheeling  Bridge  ease  was  not  over- 
ruled l^  Gilman  e.  Philadelphia.  See  Gil- 
msn  e.  Philadelphia,  3  Wall.  (U.  S.)  713,  19 
L.  ed.  96.  See  also  the  opinion  of  Grier,  J., 
in  Hilnor  v.  New  Jersey  R.  Co.,  17  Fed.  Cas. 
No.  9,620,  3  Wall.  (U.  8.)  782,  16  L.  ed.  799, 
a  Am.  L.  R^.  6;  and  that  of  Bradley,  J.,  in 
Willamette  Iron  Bridge  Co.  e.  Hatoh,  125 
U.  8.  1,  8  8.  Ct  611,  31  L.  ed.  629  [reversing 
B  Sawy.  (U.  S.)  643,  19  Fed.  3471.  It  is 
eommonljr  supposed,  however,  that  the  Wheel- 
ing Bridge  case  is  no  longer  law  for  the  most 
part,  and  the  change  of  view  of  the  court  is 
often  attributed  to  the  growing  importance 
of  railroads.    Pomeroy  Const.  L.  %\  371,  372. 

The  leading  cue  on  the  proposition  in  the 
text  is  Oilman  e.  Philadelphia,  3  Wall.  (U.  S.) 
713,  18  L.  ed.  96.  In  Willamette  Iron  Bridge 
Co,  p.  Hatoh,  125  U.  8.  1,  B  S.  Ct  811,  31 
L  ed.  629  [renernn^  9  Sawy.  (U.  6.)  643,  19 
Fed.  3471,  Bradley,  J.,  speaks  as  fallows: 
'^  There  must  be  a  direct  statute  of  the  United 
States  in  order  to  bring  within  the  scope  of 
its  laws,  OS  administored  by  the  courts  of 
law  and  equity,  obstructions  and  nuisances 
in  navigable  streams  within  the  statoa.  Such 
cbatructions  and  niusancea  are  offences  against 
Hm  laws  of  the  states  within  which  the 
DavigAble  waters  lie,  and  may  be  Indicted  or 
prohibited  as  such;  but  they  are  not  offences 
if^inst  United  States  laws  which  do  not 
einst:  and  none  such  exist  except  what  are 
to  be  found  on  the  statute  book." 

Port  of  entry. —  The  fact  that  congress  has 
made  of  a  port  a  port  of  entiy  does  not  pre- 
vent the  state  from  building  a  bridge  ob- 
structing tbe  approach  to  it.  Willamette 
Inm  Bridge  Co.  V.  Hatoh,  126  U.  8.  1,  8 
S.  Ct.  an,  31  L.  ed.  629  Ireiwrtinji  9  Sawy. 
(U.  a.)  643.  IS  Fed.  3471;  Gilman  t>.  Phila- 
delphia, 3  Wall.  (U.  S.)  713,  18  L.  ed.  96; 
Milnor  e.  New  Jersey  R.  Co.,  17  Fed.  Cas.  No. 
»,(B0,  3  Wall.  {U.  8.)  782,  16  L.  ed.  799,  6 
An.  L.  B^.   6.     Contra,    Pennsylvanift   v. 


16  L.  ed.  96,  to  the  effect  that  a  federal  coast- 
ing license  gives  authority  to  use  any  nav- 
igable waters,  but  the  result  of  the  cose  is 
authority  for  the  proposition  that  a  coasting 
license  is  not  that  "  direct  statute  of  the 
United  States "  which  alone  con  prevent  the 
states  from  building  bridges. 

The  provision  in  ttie  act  admitting  Cali- 
fornia "  that  all  the  navigable  waters  within 
the  said  State  shall  be  common  highways  and 
forever  free"  is  not  that  direct  act  of  con- 
gress which  alone  may  bar  a  stnte  from  the 
erection  of  bridges  obstructing  navigable 
waters.  Cardwell  p.  American  River  Bridge 
Co.,  113  U.  S.  203,  5  S.  Ct.  423,  28  L.  eJ. 
659. 

A  aimilar  provlnoii  of  the  Oregon  admis- 
sion act  received  a  like  construction  in  Wil- 
lamette Iron  Bridge  Co.  p.  Hatch,  125  U.  S. 
1,  S  S.  Ct.  ail,  31  L.  ed.  62S  {reverting  9 
Sawy.   (U.  8,)   843,  19  Fed.  347]. 

Similai  language  in  the  famous  northwest 
ordinance  of  1787  was  held  to  be  adopted  Ly 
congress  and  to  prevent  state  action  obstruct- 
ing intoratote  channels  in  two  earlier  Indiana 
cases,  viz.,  Neaderhouser  p.  State,  28  Inil. 
257  i  Dcpew  V.  Trustees  Wabash,  ete.,  Canal, 
G  Ind.  8. 

40.  Escanaba,  ete.,  Transp.  Co.  t>.  Chicago, 
107  U.  S.  878,  2  S.  Ct.  185,  27  L.  ed.  442 
[o/^rminsF  12  Fed.  777].  In  thU  case  the 
validity  was  affirmed  of  a  city  ordinance 
regulating  the  opening  and  closing  of  bridges 
over  rivers  within  the  limits  of  Chicago,  so 
as  to  permit  the  alternate  paaaage  of  vexi^ls 
and  teams  and  persons,  and  also  providing' 
for  the  closing  of  the  bridges  altogether 
against  vessels  during  certain  hours  of  the 
momin;;  and  evening. 

41.  The  statement  in  the  text  is,  to  be  sure, 
opoosed  to  the  language  of  Gilmnn  v.  Phila- 
delphia and  other  cases  in  that  line  {see- 
supra,  note  30),  but  under  these  exact  facts. 
the  state's  power  to  act  alone  has  never  been 
upheld,  and  in  Pennsylvania  v.  Wheeling,  ete.. 
Bridge  Co.,  13  How.  (U.  B.)  618.  14  L.  ed. 
249,  it  n-as  denied.  Probably  this  phn.se  of 
the  Wheeling  Bridge  case  is  still  law  as  it 
has  never  been  overruled,  either  directly  or 
sub  aKlentio.  It  is  also  significant  that  tho 
practice  is  well  settled  of  obteinin;^  federal 
assent  to  the  erection  of  such  bridges.  See 
cases  cited  supra,  note  36.  See  also  the 
following  language  directed  against  legisla- 
tive olMtruction  of  interstate  commerce: 
"  The  River  Mississippi  passes  through  or 
along  the  borders  of  ten  different  States,  and 
ite  tributeries  resch  many  more.  The  com- 
merce upon  these  waters  is  immense,  and  its 
regulation  clearly  a  matter  of  national  con- 
eem."  Hall  v.  De  Cuir,  96  U.  8.  48S,  24 
L.  ed.  647. 

[DC.  »,  I.  d.  (i)  (B)] 
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iavorable  action  bj  congress  and  the  states  interested  will  legalize  tlie  obstraction 
of  any  navigable  waters,** 

(ii)  Interstats  Bsidqes.  The  states  may  also  by  joint  action  bridge 
navigable  waters  fonaing  the  boundary  line  between  two  statea,"  bat  may  not 
levy  tolls  for  the  use  of  sucli  bridges." 

e.  Other  Obstructions.  Any  obstruction  to  navigation  may  be  controlled  by 
the  federal  government,**  even  though  it  was  authorized  by  a  state,**  or  in  the 
absence  of  federal  action  the  states  may  act  in  the  exercise  of  their  police  power, 
without  compensation  to  those  whose  mere  right  to  navigate  is  abridged," 
and  may  tlius  obstruct  even  vessels  holding  a  ^eral  coasting  license.**    The 


42.  Miller  p.  New  Vork  City,  109  U.  S. 
385,  3  S.  Ct.  228,  27  L.  ed.  971  [affirning  13 
-Blatchf.  [U.  S.)  489,  17  Fed.  Cas.  No.  B,6B5]. 

43.  Dover  v.  PorUmouth  Bridge,  17  N.  H. 
200;  CovJDgton,  etc.  Bridge  Co.  v.  Kentucl^, 
154  U.  S.  204,  14  S.  a.  1087,  38  L.  ed.  962; 
Nev  OrleanB,  etc.,  R.  Co.  v.  MiMiBsippi,  112 
XJ.  S.  12,  6  S.  Ct  IB,  29  L.  ed.  SIS,  where  it 
-was  held  that  two  atates  ntay,  under  certain 
ciTcmnatancea,  require  a  railroad  company  to 
build  an  iatentate  bridge  In  a  certain  man- 

Eacli  state  may  tax  that  portion  of  an  in- 
terstate bridge  within  its  own  borders,  even 
though  it  is  of  course  an  instrument  of  iuter- 
sUt«  commerce.  Pittoburgh,  etc.,  R.  Co.  v. 
Board  of  Public  Worka,  172  U.  S.  32,  IB 
S.  Ct  00,  43  L.  ed.  3G4.  See  also  Liverpool, 
etc.,  L.,  etc.,  Ins.  Co.  v.  Oliver,  10  Wall. 
(U.  S.t  660,  19  L.  ed.  1029. 

44.  Covington,  etc.,  El.  R.,  etc.,  Co.  U. 
Kentucky,  154  U.  8.  224,  14  S.  Ct  1094,  38 
L.  ed.  070  [overruling  15  Ky.  L.  Rep.  740, 
22  S.  W.  851] ;  Covington,  etc.,  Bridfre  Co.  v. 
Kentucky,  154  U.  S.  204,  14  S.  Ct.  1087,  33 
L.  ed.  982  {onermUng  14  Ky.  L.  Rep.  836,  21 
8.  W.  1042],  In  these  cases  a  regulation  of 
toll  by  one  state  alone  on  an  interstate  bridge 
was  held  invalid,  partly  on  the  ground  that 
the  two  atates  connected  by  the  bridge  should 
act  together,  if  at  all,  and  partly  on  the 
broad  ground  that  a  r^ulation  of  fare  is 
indistinguishable  from  a  tax  on  interstate 
commerce  which  is  beyond  the  power  of  the 

45.  Depew  v.  Trustees  Wabash,  etc.,  Canal. 
5  Ind.  8;  Works  v.  Junction  R.  Co,,  6  McLean 

(U.  S.)  426,  30  Fed.  Cas.  No.  18,046,  10 
West.  L.  J.  370;  Woodruff  c.  North  Bloom- 
field  Oravet  Min.  Co.,  9  Sawy.  (U.  S.)  441. 
18  Fed.  753,  8  Sawy.  (U.  S.)  628,  16  Fed.  25. 
In  this  latter  case  it  was  held  t^at  congres- 
sional power  to  obstruct  navigable  waters  is 
limited  U>  the  purposes  of  reflating  com- 
merce and  establishing  post  roads.  It  may 
be  said  that  this  view  ia  opposed  to  the  doc- 
trine laid  dovm  in  Veazie  Bank  o.  Fenno,  8 
Wall.  (U.  S.)  533,  19  L.  ed.  482,  that  one 
power  of  congress  may  be  exercised  with  the 
ulterior  aim  of  controlling  the  subject  of  an- 
other power. 

4a  U.  S.  p.  Moline,  82  Fed.  682.. 

47.  Cormectieut. —  Groton  p.  Hurlburt,  22 
<^nn.  178. 

Dtlatoare. —  Bailey  p.  PhiUdelphia,  etc,  R, 
Co.,  4  Harr.  (Del.)  389,  44  Am.  Dec.  693. 
[IX,  D.  1.  d,  (I).  (B)] 


InSitina. —  Depew  P.  Trustees  Wabash,  etc. 
Canal,  S  Ind.  8. 

Nevi  rorJfc.— Morgan  U-  King,  18  Barb. 
(N.  Y.)   277. 

Vnited  States.—  Pound  c.  Turek,  SE  U.  8. 
4GB.  24  L.  ed.  G25  (holding  good  the  session 
laws  of  Wisconsin  for  1857,  c.  235,  which  an- 
thoriz^d  the  damming  of  a  small  but  navigable 
river  connected  with  the  Mississippi.  Un- 
der these  facts  the  plaintiff,  whose  raft  was 
injured  by  the  dam,  was  held  not  entitled  to 
recover  against  the  owners  of  the  dam.  The 
stream  in  question  was  wholly  within  the 
state  of  Wisconsin,  although  emptying  into 
the  Mississippi)  ;  Wilson  v.  Black  Bird  Creek 
Marsh  Co.,  2  Pet.  (U.  S.)  245,  7  L.  ed.  41! 
(to  the  effect  that  a  state  might  properly 
dam  a  small  navigable  ereelc  It  is  usually 
thought  that  this  case  stands  merely  on  ito 
own  facts  and  was  never  intended  to  em- 
brace the  obstruction  by  a  state  of  a  great 
harbor.  See  opinion  of  Clifford,  J.,  in  Gil- 
man  V.  Philadelphia,  3  Wall.  (U.  S.|  713,  18 
L.  ed.  96;  Pomeroy  Const  L.  {  348)  ;  Heer- 
man  r.  Beef  Slough  Mfg.,  etc.,  Co.,  1  Fed. 
145  (obstruction  for  the  purpose  of  facilitat- 
ing the  floatege  of  logs  held  legal)  ;  Atkin- 
son D.  Philadelphia,  etc.,  R  Co.,  2  Fed.  Cai. 
No.  616,  14  Haz.  Reg.  (Pti.)  10  (where  an  in- 
junction against  a  bridge  waa  refused  at  the 
suit  of  owners  of  vessels,  when  it  appeared 
that  the  only  inconvenienoe  occasioned  was 
the  striking  of  the  raaats).  Contra,  Texas, 
etc.,  R  Co.  c.  New  Orleans,  40  Fed.  111.  In 
this  case  the  city  of  New  Orleans  was  held 
incompetent  to  authorize  the  driving  of  piles 
beyond  its  own  harbor  line,  as  this  would  be 
an  obstruction  of  the  Mississippi  river. 

See  10  Cent  Dig.   tit.   "  Commerce,"   1   10 

TempoTary  obstructions. —  A  state  may  au- 
thorize reasonable  obstructions  to  navigation 
for  the  purpose  of  repairing  railroad  bridges 
spanning  rivers  (Green,  etc.,  Nav.  Co.  f. 
Chesapeake,  etc.,  R.  Co.,  88  Ky.  1,  10  Ky.  L. 
Rep.  626,  10  S.  W  a  2  L.  R.  A.  640),  or  may 
authorize  the  use  of  a  eoffer-dam  in  the 
building  of  a  tunnel  under  a  river,  although 
the  dam  obstructa  the  river  (Northern  Transp. 
Co.  V.  Chicago,  B9  U.  8.  635,  25  L.  ed.  336). 

The  Canadian  provinces  may  not  obstruct 
tidal  navigable  rivers  in  a  manner  to  impede 
navigation.  Queddy  River  Driving  Boom  Co. 
V.  Davidson,  10  Can.  Supreme  C^.  222. 

48.  Hatch  f>.  Wallamet  Iron  Bridge  Ocl,  7 
Sawy.  (U.  S.)   127,  B  Fed.  326. 
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states-maj  in  no  Tray  interfere  with  federal  operations  in  improving  navigable 
rivers.** 

2.  Navioatioh  —  a.  In  GeneraL  Congreae  may  make  regnlationa  concerning 
navigation  on  public  navigable  waters  ^  and  the  etates  may  also  pass  such  regnla- 
tione  when  they  do  not  confiict  with  any  act  of  congrees,"  but  the  state  probably 
may  not  interfere  with  navigation  over  a  marine  league  from  sliore.'^ 

b.  Pilot  Laws" — (i)  Nature  of.    A  proper  pilot  law  of  the  kind  usually 


4S.  U.  S.  r.  Mississippi,  etc.,  Boom  Co.,  1 
McCrary  (U.  8.)  601,  3  Fed.  648,  27  Fed. 
Cm.  No.  18,206;  U.  S.  e.  Duluth,  1  Dill. 
(U.  S.)  469,  25  Fed.  Cas.  No.  15,001,  10 
Am,  L.  Rep.  N.  S.  449. 

The  eotuts  will  not  Interfere  where  it  does 
not  appear  tbat  tbe  acts  complained  of  -mW 
really  interfere  with  f<yderal  projects.  Stock- 
ton V.  Powell,  29  FU.  I,  10  So.  ftSS,  15 
L  R.  A.  42;  SUte  c.  LeJghton,  33  Me.  419, 
«8  Atl.  380;  U.  B.  e.  Beef  Slou|!h  Mfg.,  etc., 
Co..  8  Bias.  (U.  S.)  421,  24  Fed.  Cas.  No. 
14,559;  Rhea  e.  Newport  Newa,  etc.,  R.  Co., 
£0  Fed.  16. 

60.  The  Steamer  Daniel  Ball  e.  U.  S.,  10 
Wall.  (U.  S.)  557,  19  L.  ed.  999  lovemtUng 
Brown  Adm.  193,  6  Fed,  Caa.  No.  3.664]. 
The  doctrine  of  this  leading  case  seems  to  be 
that  any  vessel,  which  is  in  the  habit  ever  of 
tarryinf;  goods  or  passengers  coming  from  or 
destined  to  points  outside  the  state,  although 
it  never  itself  leaves  state  waters,  is  subject 
to  federal  r^nlation  and  control  by  federal 
If^latioa. 

TcMela  engaged  exdnitvely  in  domeatic 
eommeice. —  It  seems  not  yet  to  be  settled 
whether  vessels  engaged  in  purely  internal 
commerce  are  subject  to  congressional  naviga- 
tion regulations,  although  the  better  view 
might  seem  to  be,  for  reasons  of  convenience 
and  safety,  that  such  regulations  cover  such 
vessels.  To  that  effect  see  U.  S.  o.  Burlington, 
etc.  Ferry  Co.,  21  Fed.  331 ;  Silliman  p.  Hud- 
son River  Bridge  Co.,  4  Blatchf.  (U,  S.)  74, 
22  Fed.  Gas.  No.  12,861.  Contra,  see  Moor 
e,  Teazie,  32  Me.  343,  62  Am.  Dec.  655  (hold- 
ing; inoperative  a  federal  coasting  license  ap- 
plied to  a  vessel  plying  on  waters  from  which 
it  could  not  reach  another  state  or  a  foreign 
country)  ;  Houston,  etc.,  Nav.  Co.  p.  Dwyer, 
29  Tex.  376;  The  Gretna  Green,  20  Fed.  901 ; 
The  Bright  Star,  1  Woodw.  (U.  S.)  288,  4 
Fed.  Can.  No.  1,880,  1  Am.  L.  T.  Rep.  (U.  8. 
eta.)   107,  8  Int.  Rev.  Rec,  130. 

Veasels  on  the  high  Has. —  While  navigat- 
ing the  high  eess  between  ports  in  the  same 
state,  both  the  vessel  and  the  business  in 
which  she  is  engaged  are  subject  to  the  regu- 
lating power  of  congress,  as  on  the  ocean  only 
the  national  character  of  the  vessel  is  recog- 
uixed.  Lord  e.  Goodall,  etc..  Steamship  Co., 
102  B.  a  641,  26  L.  ed.  224. 

What  are  waters  of  the  TTnlted  State*.— 
eineo  the  case  of  The  Steamer  Daniel  Ball  v. 
0.  B.,  10  Wall.  (U.  S.)  8S7,  19  L.  ed.  999, 
navintion  on  practically  all  navigable  waters 
mayTje  said  to  be  under  federal  control,  as  it 
Wdd  be  hard  to  find  a  vessel  which  did  not 
at  some  time  take  good*  or  passengers  which 
•nne  within  the  definition  of  interatate  com- 


merce. The  following  streams,  infer  olio, 
have  been  held  to  be  navigable  waters  of  the 
United  States.-  The  American  river  in  Cali- 
fornia, Cardwell  v.  AmericaTi  River  Bridgn 
Co.,  113  U.  S.  205,  6  S.  Ct.  423,  28  L.  ed.  050. 
The  Savannah  river.  Lawton  p.  Comer,  40 
Fed.  480,  7  L,  R.  A.  55.  The  Wallamet  river 
in  Oregon.  Wallamet  Iron  Bridge  Co.  c. 
Hatch,  9  Sawy,  (U.  S.)  843,  19  Fed.  347. 
The  following  has  been  held  not  subject  to 
the  congressional  r^ulating  power.  Raccoon 
creek  in  Parke  county,  Indiana.  Depew  p. 
Trustees  Wabash,  etc..  Canal,  5  Ind.  8. 

SI.  Lights. —  It  has  been  held  that  a  state 
may  lawfully  prescribe  the  number  of  lights 
to  be  carried  within  its  limits  on  vessels  en- 
gaged in  interstate  commerce,  although  con- 
gress has  passed  a  regulation  on  that  point. 
Fitch  V.  Livingston,  4  Sandf.   (N.  Y.)   492. 

Speed. — A  state  may  regulate  the  speed  of 
boats  on  navigable  rivers.  People  v.  Roe.  1 
Hill  (N.  Y.)  470;  People  ».  Jenkins,  1  Hill 
(N.  Y.)   480, 

Exclusive  right  to  navigate. — A  state  may 
not  grant  to  any  one  an  exclusive  right  to  navi- 
gate in  a  certain  way  (as  with  steamboats) 
navigable  waters  so  as  to  exclude  vesaels  hav- 
ing a  United  States  coasting  license  and  en- 
gaged in  interstate  commerce.  North  River 
Steam  Boat  Co.  v.  LiviORSton,  3  Cow.  IN.  Y.) 
713,  3  Wheel.  Crim.  (N.  V.)  483  [affiTming 
Hopk.  (N.  Y,)  149];  Gibbons  v.  (^cien,  9 
Wheat  (U.  S.)  1,  6  L.  ed.  23  [reversing  17 
Johns.  (N.  y.)  488,  4  Johns.  Ch.  (N.  Y.) 
160).  Contra,  Livingston  p.  Van  Tngen,  9 
Johns.  (N.  Y.)  607;  North  River  Steam  Boat 
Co.  V.  Hoffman,  6  Johns.  Ch.  (N.  Y.)  300. 
However,  a  state  may  grant  an  exclusive 
right  of  navigation  over  an  improved  or  arti- 
ficial waterway  entirely  within  its  borders. 
Moor  p.  Veazie,  32  Me.  343,  52  Am.  Dec.  065 
[affirmed  in  14  How.  {U.  S.)  668,  14  L.  ed. 
646].     See  also  supra,  IX.  D,  I,  b. 

Rules  as  to  pasmng. —  Halderman  c.  Beck- 
jvith,  4  McLean  (U.  S.)  280,  11  Fed.  Ciu..  No. 
5,907,  construing  the  Louisiana  act  of  March 
6,  1834,  which  provided  for  the  manner  in 
which  steamboat^  shall  pass  each  other,  as 
void  as  to  vessels  engaged  in  interstate  com- 

A  local  costom  of  navigation,  forming  a 
part  of  the  common  law  of  a  state,  is  on  the 
same  footing  as  a  state  statute  respecting 
navigation.  Fitch  c.  Livingston,  4  Sandf. 
{N.  Y.)  492. 

02.  Faciflo  Coast  Steamship  Ca  V.  Board 
of  R.  Com'rs,  9  Sawy.  (U.  S.)  253,  18  Fed.  10. 
But  see  in/™,  IX,  D,  2,  b. 

B3.  Tha  term  "  pilot "  inclndea  two  dataet 
of  peiBona,  those  whose  sole  duty  it  la  to 

[n.  D,  2,  b,  (I)] 
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imposed  is  a  r^nktioti  of  commerce  ^  local  in  its  aatore,"  and  U  not  an  impost 
or  dnty,^  a  tonnage  tax,"  or  a  revenue  law,^  and  does  not  conetitnte  a  preference 
of  ono  port  orer  another  within  the  meaning  of  the  conetitution." 

(ii)  Power  to  Enact.  A  pilot  law  being  a  regnlation  of  commerce  ma;  be 
enacted  by  congress  *°  and  may  take  tlie  form  of  an  adoption  of  existing  state 
law.^  The  states  may  enact  snch  reasonable  pilot  laws  as  do  not  conflict  with 
any  act  of,  or  regulation  by,  congreae,**  even  to  controlling  vessels  on  the  high 

^ido  TeaseU  into  or  out  of  porta,  and  thoM 
intrusted  witli  the  navigation  of  vessela  on 
the  high  seas.  Pacific  Mail  Steamship  Co.  v. 
Joliffe,  2  Wall.  (U.  a  I  450,  IT  L.  ed.  805; 
Abbott  Sbipp.  165;  Bouvier  L.  Diet.  And  see, 
generally.  Pilots. 

64.  Cooley  v.  Port  Wardens,  12  How. 
(U.  B.)  299,  3ie,  13  L.  ed.  896.  In  this  com 
the  court  sajra,  by  Curtis,  J. :  "  We  are 
brought  to  tha  conclusion,  that  the  regulation 
of  the  qualiScationa  of  pilots,  of  the  modes 
and  titnea  of  offering  and  rendering  their  ierv- 
ioes,  of  the  responsibilities  which  shall  rest 
upon  them,  of  the  powers  they  shall  possess. 
of  the  compensation  they  may  demand,  and 
of  the  penalties  by  which  their  rights  and 
duties  may  be  enforced,  do  constitute  r^ula- 
tions  of  navigation,  and  consequently  of  cora- 
merce,  within  the  just  meaning  of  this  clause 
of  the  Constitution."  This  conclusion  is 
reached  on  the  groimd  that  the  pilot  is  the 
temporary  master  of  the  Tesael  and  regula- 
tions of  commerce  may  properly  include  the 
persons  who  conduct  it  as  well  as  the  inntru- 
mente  used  in  ite  advancement.  See  also 
Pacific  Mail  Steamship  Co.  v.  Joliffe,  2  Wall. 
(U.  S.)  450,  IT  L.  ed.  805;  Gibbons  e.  Ogden, 
9  Wheat.   (U.  S.)   1,  6  L.  ed.  23. 

B6.  Coolcy  e.  Port  Wardens,  12  How.  (U,  S.) 
299.  314,  13  L.  ed.  996. 

B6.  Cooley  V-.  PortWardenB,  12  How.  (U.  S.) 
S99,  3U,  13  L.  ed.  090.  In  this  case  Cur- 
tis, J.,  observes  that  the  mere  name  is  not 
decisive  and  a  so-called  pilot  r^ulation  might 
be  ao  excessive  as  to  constitute  a  tonnage 
duty  or  an  impost  on  imports  or  exports. 

B7.  Cooley  v.  Port  Wardens,  12  How.  (U.  S.) 
299,  13  L.  ed.  996. 

08.  Cooley  (!.  Port  Wardens,  12  How.  (U.  8.) 
299,  13  L.  ed.  996.  In  this  case  the  court 
holds  at  page  313  that  the  fact  that  the  half- 
pilotage  penalty  was  directed  to  be  given  to 
trustees  for  charitable  uses  among  the  pilots 
does  not  render  the  Pennsylvania  pilot  law  a 
revenue  law. 

69.  Cooley  e.  Port  Wardens,  12  How.  (U.  S.) 
2B9,  315,  13  U  ed.  996,  where  Curtis,  J.,  re- 
marks that  a  pilot  law  is  and  has  always 
been  regarded  as  an  objection  to  a  port  rather 
than  a  preference. 

60.  liiere  have  been  but  three  important 
national  statutes  concerning  pilotage.  The 
statute  of  Aug.  T,  IT89  (1  U.  S.  Stet  at  L. 
p.  54),  adopting  existing  state  laws;  the 
statute  of  March  2,  1S3T  (6  U.  S.  SUt.  at 
L.  p.  163),  regulating  pilots  in  waters  bor- 
dering on  two  or  more  states;  and  the  stat- 
ute Of  Aug.  30,  1852  <10  U.  8.  Stet.  at  L. 
p.  61 ) ,  which  was  held  in  Pacific  Mail  Steam- 
ship Co.  V.  Joliffe,  2  Wall.  (U.  S.)  460,  IT 
"L,  ed.  805,  not  to  apply  b>  port  pUots. 
[IX,  D,  2.  b,  (l)] 


The  proposition  in  tlie  text  haa  aerer  been 
questioned  since  Matsball,  C.  J.,  in  Gibboiu  v. 
Ogden,  9  Wheat  (U.  S.)  1,  6  L.  ed.  23,  de- 
cided that  commerce  included  nav^Uon 
within  the  meaning  of  the  constitution  and 
since  Curtis,  J.,  in  Cooley  v.  Port  Wardens, 
12  How.  {U.  S.)  299,  13  L.  ed.  986,  decided 
that  a  pilot   law  was  a  regulation  of  com- 


.}  290,  13  L.  ed.  996;  Gibbons  v. 
9  Wheat.  {U.  S.)  1,  B  L.  ed.  23;  1  U.  S.  Stat 
at  L.  p.  54, 

82.  Georgia. —  Dale  V,  Daniels,  T2  Ga.  207 ; 
Thompson  v.  Spraigue,  60  Ga.  409,  4T  Am. 
Rep.  T60;  Low  V.  Pilotage  Com'ra,  R.  U. 
Charlt.   (Ga.)   302. 

Indiana. —  Bamaby  V.  SUte,  21  Ind.  450. 

Nev)  yorJt.— Cisco  v.  Roberta,  36  N.  T. 
292,  1  Transcr.  App.  (N.  Y.)  29T,  33  How. 
Pr.  (N.  Y.)  424;  People  e.  Bperry,  60  Barb. 
(N.  Y.)  ITO;  Stilwell  v.  Raynor,  1  Daly 
(N.  Y.)  4T. 

BontK  Carolina. —  SUte  P.  Penny,  IS  8.  C. 
21S. 

XJtAted  Statea.— Wilson  v.  McNamee,  102 
U.  S.  S72,  26  L.  ed.  234;  £«  p.  McNiel,  13 
Wall.  (U.  S.)  238,  20  L.  ed.  624;  Pacific  Mail 
Bteamahip  Ca  v.  Joliffe,  2  Wall.  {U.  S.)  4B0, 
IT  L.  ed.  805;  Cooley  c.  Port  Wardens,  12 
How.   (U.  S.)   290,  13  h.  ed.  998. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  |  T4. 

The  proposition  in  the  text  was  fint  an- 
thoiitatively  decided  in  the  case  of  Cooley  V. 
Port  Wardens,  12  How.  (U.  S.)  20B,  13  L.  ed. 
996,  and  is  now  considered  so  well  settled 
that  in  the  case  of  Wilson  v.  McNamee,  102 
U.  S.  6T2,  26  L.  ed.  234,  the  supreme  eoort 
refused  to  consider  the  question. 

The  theory  of  the  court  is  well  stated  in 
Cooley  V.  Port  Wardens,  12  How.  (U.  8.) 
290,  320,  13  L.  ed.  996,  by  Curtis,  J.,  as  fol- 
lows: "The  nature  of  the  subject,  when  ex- 
amined, is  such  as  to  leave  no  doubt  of  the 
superior  fitness  and  propriety,  not  to  say  tba 
absolute  necessity,  of  different  systems  of 
r^ulation,  drawn  from  local  knowledge  and 
experience,  and  conformed  to  local  wants. 
...  It  is  the  opinion  of  a  majority  of  tbs 
court  that  the  mere  grant  te  Congress  ot  tha 
power  te  regulate  commerce,  did  not  deprive 
the  States  of  power  to  regulate  pilots."  The 
court  also  bases  its  reasoning  in  part  on  tha 
statute  of  1T89  (1  U.  8.  Stat,  at  L.  p.  64) 
which  it  oonstrues  as  a  oontemporaneoua  leg- 
islative declaration  that  the  subject  of  pilot- 
age is  local  and  not  national  and  to  be  regu- 
lated bv  the  stetes.  To  the  same  effect  sea 
The  Pin-mi.  1  Deady  (U.  S.)  «T,  18  FW. 
Cas.  No.  10.702,  1  Oreg.  418.     IlteN  mam  are 
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t/sas^Wih  do  not  diflcriminate  Rgainst  other  states ;"  bnt  it  has  been  held  that 
tliey  ma;  discriminate  against  vessels  engased  in  foreign  commerce." 

(m)  Proper  PaoTmiom  of.  Pilot  laws  maj  properly  include  a  provieloD 
for  reinaneration  to  the  pilot  whose  proffered  services  are  ref  nsed  **  and  a  penalty 
on  those  who  attempt  to  navigate  vessels  withont  the  aid  of  pilots."  They  may 
also  apply  only  to  certain  specified  kinds  of  vesselB.* 

(i^  Watxss  SouuBma  otr  Two  States.  Where  waters  are  bonnded  by 
two  or  more  states,  all  such  states  may  license  and  regnlate  pilots  on  the  waters, 
bat  no  state  may  in  any  way  interfere  with  the  pilots  licensed  by  any  other." 


*t  vuiUiM  with  the  opinion  of  ManluU, 
C.  J.,  in  Qibbona  O.  Ogden,  9  Wheat.  (U.  S.) 
1,  EOS,  6  Ii.  ed.  23,  where  he  expressly  denied 
thkt  Uw  euactmeat  o(  the  aUtute  of  IT8S 
tendid  against  the  theory  that  congreea  alone 
could  legislate  as  to  commerce.  Baying,  in 
effect*  that  the  Tery  enactment  of  su^  a  law 
iadicatea  an  opinion  that  it  was  necessary. 

63.  ITilaon  c.  McNamee,  102  U.  a  GT2,  U 
L  ed.  234,  where  the  opinion  proceeds  tm  two 
gnnmds:  First,  that  the  vessel  in  that  ease 
vas  an  American  ship  and  therefore  carried 
the  loeal  sovereign^  with  her;  and  second, 
that  the  state  laws  are  impliedly  adopted  by 
congnN.  Oa  this  point  the  court  say:  "  The 
kng  continiwd  silence  of  Congress,  with  Its 

CloMTy  power,  in  the  presence  of  snch  legis- 
ttion  1^  the  States  concerned,  is  itself  an 
Implied  ratification  and  adoption,  and  is 
tqnivalent  in  its  consequences  to  an  express 
dedaiation  to  that  efTeet."  See  eontra,  Qib- 
bons  «.  Ogden,  ft  Wheat.  (U.  8.)  1,  Q  L.  ad. 
£3. 

M.  Chapman  o.  Miller,  2  Speera  (S.  C.) 
T69;  Bpiaigue  e.  Thompson,  118  V.  B.  90,  6 
S.  Ct  9BB,  30  L.  ed.  116;  Freeman  V.  The 
Uadannted,  18  Bawy.  (U.  S.)  616,  37  Fed. 
flfffi;  The  Alameda,  12  Sawy.  (U.  S.)  429,  31 
Fed.  3flS.  In  Bpraigue  f.  Thompson,  118 
U.  8.  BO,  fl  8.  Ct  988,  30  L  ed.  110,  the  court 
held  inralid  section  ISIS  of  the  code  of  Qeor- 
fia  which  provided  that  all  vessels  except 
tiioss  between  the  ports  of  Georgia  and  South 
Carolina  or  Florida  should  pay  full  pilotage 
feci  OB  refusal  to  accept  a  pilot.  This  sec- 
tion was  held  to  conflict  with  U.  8.  Rev.  Stat. 
(1878),  I  4237,  which  expressly  forbids  dis- 
crimination between  states. 

AS.  Collin*  o.  Pilots  Relief  Soo.,  73  Fa.  St. 
1S4,  imposing  full  pilotage  on  veuels  In  for- 
eign oomnerce  and  half  pilotage  on  coasting 
Tiisila  ia  here  held  conBtitattonal. 

Oe.  Harrison  t>.  Oreen,  18  Cal.  94  (holding 
Uiat  the  Oslitomia  pilot  statnte  of  1856,  |  23, 
relatlqg  to  half  pilotage  is  not  a  toll  within 
the  Oallfomia  Const,  art.  6,  f  4)  ;  Dale  v. 
Danidi,  72  Go.  207  (construing  Ga.  Code, 
II  1SI2,  lOIT,  which  provide  that  the  first 
lieenaed  pilot  who  offers  his  services  to  a  ves- 
*A  is  esutled  to  full  pilotage  fee,  even  though 
Hie  vesael  uses  no  pilot  These  provisions  are 
held  eonstltntional)  ;  Thompson  t.  Spraigne, 
n  Oa.  40»,  47  Am.  Rep.  760;  Com.  o.  Richet- 
wn,  0  Hetc.  (Mats.)  412  (whei«  it  is  held 
that  tbs  mere  hailing  of  a  vessel  by  a  pilot 
1*  a  niSclent  offer  of  services}  ;  Em  p.  Mc- 
md,  18  Wall.  (U.  8.)  236,  SO  L.  ed.  624; 
Padfla  Uul  StMundkip  Co.  c  JtAiBt,  2  Wall. 


(U.  8.)  460,  466,  17  li.  ed.  SOS  (where  tlu 
following  language  is  used :  "  The  object  of 
the  regiuationa  .  .  .  was  to  create  a  body  of 
hardy  and  skillful  seamen,  thoroughly  so- 
quaintod  with  tlie  harbor,  to  pilot  Tossoln 
seddng  to  enter  or  depart  from  the  port,  and 
thus  give  secnrity  to  life  and  proper^.  .  .  , 
This  object  would  be  in  a  great  degree  de- 
feated if  the  selectitm  of  a  pilot  were  left  to 
the  option  of  the  master  of  the  vessel,  or  if 
the  exertions  of  «  pilot  to  reach  the  vessel  in 
order  to  tender  bis  services  were  without  any 
remuneration  ")  ;  Cooley  t>.  Port  Wardens,  12 
How.  (U.  8.)  299,  SIS,  13  L.  ed.  096  (where 
Curtis,  J.,  observes,  after  remarlcing  that 
these  provisions  are  customary  in  all  pilot 
laws:  "They  rest  upon  the  propriety  of  se- 
curing lives'  and  property  exposed  to  the 
perils  of  a  dangerous  navigation,  by  taking  on 
board  a  person  peculiarly  skilled  to  enooon- 
ter  or  avoid  them;  upon  the  polity  of  dis- 
couraging the  commanders  of  vessels  from 
refusing  to  receive  such  persona  on  board  «t 
the  proper  times  and  placee.  .  .  .  There  are 
many  casea  in  which  an  offer  to  perform,  ao- 


The  laws  of  commercial  states  and  countries 
have  made  an  offer  of  pilotage  service  one  of 
those  eases  ") ;  The  AUmeda.  12  Sawy.  <U.  8.) 
429,  31  Fed.  366. 

VT.  Avery  v.  Steamship  C7phr«n«>,  3 
Hawaii  660  (compulsory  pilot  law]  ;  Com. 
V.  Ricketson,  6  Mete.  (Mass.)  412  (conatm- 
ing  Mass.  Bev.  Stat.  &  32,  |  24)  ;  People  v. 
Speny,  GO  Barb.  (N.  Y.)  170  (construing 
K  T.  Btat.  (1866),  c.  IIG,  |  3);  Pacifto 
Hail  Steamship  Co.  v.  Joliffe,  2  Wall.  (D.  &) 
450,  17  L.  ed.  806. 

88.  In  the  leading  ease  of  CooW  v.  Port 
Wardens,  12  How.  (U.  8.)  298,  13  L.  ed.  996, 
it  was  held  that  the  fact  that  vessels  engaged 
in  the  Pennsylvania  coal  trade  were  exempted 
from  certain  provisions  of  the  Pennsylvania 
statute  did  not  bastardize  the  act,  as  pilot 
laws  should  properly  be  made  applicable  cmly 
to  those  vessels  likely  to  need  a  pilot 

6d.  Congress  attempted  to  guard  against  a 
conOict  of  state  laws  by  6  U.  8.  Btat 


coming  into  or  going  out  of  any  port  situate 
upon  waters,  which  are  the  boundary  between 
two  States,  to  employ  any  pilot  duly  licensed 
or  authorized  by  the  laws  of  either  of  the 
States  bounded  on  the  said  waters." 

The  pioposltian  In  the  text  Is  further  sttp- 
ported  by  The  Wm.  Law,  14  Fed.  792:  The 
[n,  I^  2,  ft,  (l»)] 
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c.  State  Port  Regulations  —  (i)  Is  General.    WherG  congreee  has  not  acted 

on  the  subject  tli6  etates  may  pass  the  neDal  hartior  regulatiouB,  either  prescribmg 
the  rates  of  wharfage  on  wharves  owned  by  the  state  or  by  the  muDicipality  "^  or 
by  private  partiea,"  or  prescribing  a  penalty  for  landing  at  a  place  other  than  a 
government  wharf,'''  regulating  tiie  positions  in  which  vessels  may  rest  in  a  Jiar- 
Dor,"  whiit  lights  they  shall  snow  while  in  a  harbor,'*  or  performing,  through 
local  port  antnorities,  other  nsual  police  duties  in  liarbors  and  levying  a  toll  &r 
services  rendered.'*     The  states  may  also  act  in  determining  the  proper  wharf 


aymene,  9  Fed.  164,  And  lee  Flaaigan  e. 
Washington  Ins.  Co.,  7  Pa.  St.  306.  In  The 
CiTmene,  9  Fed.  164,  a  Delaware  pilot  sued 
under  a  Delaware  Btatut«  for  pilot  fees,  the 
defendant  being  a  Tessel  bound  for  Philadel- 
phia which  had  refused  plaintiff's  offer  on 
Delaware  bay.  It  was  held  that  the  plaintiff 
should  recover,  as  any  licensed  pilot  of  any 
of  the  states  bordering  on  the  bay  had  a  right 
to  act.  Tbe  fact  that  the  vessel  was  bound 
for  Philadelphia  was  consiilered  immaterial, 
as  all  navigable  waters,  even  within  the  terri- 
torial liraiU  of  a  Btate.  are  public  waters  of 
the  nation  ae  to  which  the  states  have  no  au- 
thority ejtcept  by  grace  of  the  federal  gov- 
eminent.  It  was  also  held  iacidentally  that 
the  provisions  of  the  Delaware  statute  of 
April  6,  1881,  requiring  any  pilot  on  Dela- 
ware bay  to  obtain  a  Delaware  license  were 

70.  CoK/omia.—  People  v.  Robert*,  92  Cal. 
689,  26  Pac.  6S9. 

Louiftana. —  Sweeney  u.  Otis,  37  La.  Ann. 
520;  First  Municipality  v.  Pease,  2  La.  Ann. 
638 ;  Worsley  e.  New  Orleans  Second  Munici- 
pality, 9  Rob.   (La.)   324,  41  Am.  Dec.  333. 

Miatissippi. —  (yCorAej  v.  Natchei,  1  8m, 
4  M.   (MiBB.)   31,  W  Am.  Dec.  87. 

Tea««.— Sterrett  P.  Houston,   14  Twc.   153. 

United  Stalea. —  Ouachita,  etc.,  Packet  Co. 
V.  Aiken.  121  U.  S.  444,  7  S.  Ct.  907,  30 
L.  ed.  976;  Parkersburg,  etc.,  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  891,  2  S.  Ct.  732,  27 
L.  ed.  58*;  Cincinnati,  etc.,  Packet  Co.  p. 
CaUettshurg,  105  U.  S,  559,  2fl  L.  ed,  1169; 
Northwestern  Union  Packet  Co.  o.  St.  Louis, 
100  U.  S.  423,  25  L.  ed.  688  [affirming  4  Dill. 
(U.  S.)  10,  18  Fed.  Cas.  No.  10,345,  15  Alb. 
L.  J.  107,  4  Centr.  L.  J.  58,  23  Int.  Rev.  Rec. 
33 J;  Keokuk  Northern  Line  Packet  Co.  v. 
Keokuk,  95  U.  S.  80,  24  L.  ed.  377. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  S  75. 

Exorbitant  tatei.— The  tact  that  a  city 
charges  exorbitant  rates  proportioned  to  the 
tannage  of  vessels,  for  the  use  of  municipal 
wharves,  will  not  render  the  ratea  void  as  be- 
ing a  tonnage  tax  necessarily.  Parkersburg, 
etc.,  Transp.  Co.  c.  Parkersburg,  107  U.  S. 
691.  2  S.  Ct.  732,  27  L,  ed.  584. 

Wharfage  cbaiges  on  aackagea. — A  wharf- 
age charge  by  a  mimicijAlity  on  all  packages 
landed  in  or  shipped  from  it  was  held  not  to 
ba  invalid  as  a  regulation  of  interstate  com- 
merce in  Worsley  v.  New  Orleans  Second  Mu- 
nicipality, 9  Rob.  (La.)  324,  41  Am.  Dee.  333. 

71.  Benedict  c.  Vanderhilt,  1  Rob.  (N.  Y.) 
194,  25  How.  Pr.  (N.  Y.)  209;  Cannon  o. 
New  Orleans,  20  Wall.  (U.  S.)  577,  582,  22 
L.  ed.  417  iemble  (where  Miller,  J.,  speaking 
of    compensation     for    the    use    of    private 

[IX,  D,  2,  0,  (I)] 


wharv,^,  says:  "And  it  may  be  safely  ad- 
mitted also  that  it  is  within  the  power  of  the 
State  to  regulate  this  compensation,  so  as  to 
prevent  extortion")  ;  Breck  tr.  The  John  M. 
Welch,  9  Ben.  (U.  S.)  607,  13  Fed.  Cas.  No. 
7,359, 24  Int.  Rev.  Rec,  207  [reverted  in  2  Fed. 
364];  The  Ann  Ryan,  7  Ben,  (U.  S.)  20,  I 
Fed.  Cas.  No.  428;  Bolt  v.  Stennett,  8  T.  R. 
60e,  608,  S  Rev.  Rep.  48S  [quoting  Lord  Hale, 
who  in  his  treatise  De  Portibus  Marig,  c.  6 
(1  Hargrave  Law  Tracts  77)  said:  "A  man 
for  his  on'n  private  advantage  may  in  »  port 
or  town,  set  up  a  wharf  or  crane  and  may 
take  what  rates  he  and  his  customers  can 
agree  for  cranage,  wharfage,  housetlage,  pe«- 
age;  for  he  doth  no  more  than  is  lawful  for 
any  man  to  do,  viz,,  makes  the  most  of  his 
own.  If  the  king  or  subject  have  a  public 
wharf,  unto  which  all  persons  that  come  to 
that  port  must  come  and  unlade  or  lade  their 
goods  .  .  .  because  they  are  the  wharfs  only 
licensed  by  the  queen,  ...  or  because  there 
is  no  other  wharf  in  that  port,  ...  in  that 
case  there  cannot  be  taken  arbitrary  and  ex- 
cessive duties  for  cranage,  wharfage,  pesage, 
&e.  neither  can  they  be  enhanced  to  an  im- 
moderate rate,  but  the  duties  must  be  reason- 
able and  moderate,  though  settled  b^  the 
king's  licence  or  charter.  For  now  the  wharf 
and  crane  are  affected  with  a  public  interest, 
and  they  cease  to  be  jvrit  pricatt  only.  ' 

7i!,  Cincinnati,  etc..  Packet  Co,  n.  Catletts- 
burg,  105  U.  S.  659,  26  L.  ed.  1169.  The  basis 
of  tliiB  decision  seems  to  be  that  a  city  may 
designate  the  proper  landing  places  and  pro- 
hibit the  use  of  others. 

73.  Tinken  v.  Stillwogon,  1  N.  Y,  Citv  Ct. 
390 ;  The  Brig  Jas.  Gray  v.  The  Ship  "John 
Fraser,  21  How.  (U.  S.)  184,  16  L.  ed.  106; 
Green  v.  The  Helen,  5  Hughes  (U,  S.)  11«, 
1  Fed.  916;  King  o.  American  Transp.  Co.,  1 
Flipp.  (U.  S.)  1,  14  Fei.  Cas.  No.  7,787,  1 
West.  L.  Month.  186. 

74.  The  Brig  Jas.  Gray  v.  The  Ship  John 
Fraser,  21  How.  (U.  S.)   184,  16  L.  ed,  IDA. 

75.  Harbor  Master  c.  Southerland,  47  Ala, 
611  (sustaining  tbe  Alabama  statute  and  Mo- 
bile ordinance  of  1870,  relating  to  port  ^rar- 
dens'  fees,  on  the  ground  that  such  fees  'iTcre 
to  be  paid  only  for  services  which  were  neces- 
sary and  offered  to  be  rendered)  ;  State  v. 
Charieaton,  4  Rich,  (S.  C.)  286  (to  the  effect 
that  a  fee  for  assigning  a  vessel  its  place  at  a 
wharf  is  not  a  duty  on  tonnage) ;  Benedict  v. 
Vanderbflt,  I  Rob.  (N.  Y.)  194.  25  How.  Pr. 
(N,   Y.)    209    (holding  valid  the  New    Vork 
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lines"  or  examining  veaeela  and  determining  their  seawortliiness,"  provided  sncli 
regtitatioDs  do  not  diwriminate  against  veesele  of  otlier  states.''^  although  dis- 
crimination may  be  made  against  certain  kinds  or  classes  of  vessels.^ 

(ii)  Fees  Must  Be  Strictly  Com'ENSATORY.  A  state  harbor  fee  is  nncon- 
Btitational  if  levied  indiscnminately  on  every  veeeel  coming  within  a  port^ 
r^ardless  of  services  rendered,  as  it  is  then  a  tonnage  duty  "'  and  also  an  impost 
on  commerce." 

Congress  may  regnlat«  ferries  engaged  in  interstate  or  foreign 

No.  10,345,  15  Alb.  L  J.  107.  4  Centr.  L.  J. 
68,  23  Int.  Rev.  Rec.  33] ;  Inman  Steamship 
Co.   c.  Tinker,  di  U.  8.  238,  24  L.  ed.   118; 

Cannon  v.  New  Orleans,  20  Wall.  lU.  S.) 
5T7,  22  L.  ed.  417  [reversing  27  La.  Ann.  10]  ; 
Southern  Steamship  Co.  c.  Port  Wardens,  8 
Wall.  (U.  S.)  31,  18  L.  ed.  749  (holding  un- 
conBtitutional  the  Louisiana  act  of  March  16, 
1B55,  and  in  effect  overruling  Port  Wardens 
V.  Ship  Charles  Morgan,  14  La.  Ann.  5B5i 
The  Martha  J.  Ward.   14  La.  Ann.  280), 

See  10  Cent.  Dig.  tit.  "  Commerce,"  i  75. 

When  not  a  tonnage  tax. — An  ordinary- 
wharfage  charge,  although  computed  in  pro- 
portion to  the  tonnage  of  vessels,  is  not  a  ton- 
nage tax.  Sweene;  f.  Otis,  37  La.  Ann.  520; 
Benedict  v.  Vanderbilt,  1  Rob.  {N.  Y.)  1B4,  2& 
How.  Pr.  (N.  Y.)  209;  Vioksburg  r.  Tobin, 
100  U.  8.  430,  25  L.  ed.  690;  Keokuk  Northern 
Line  Packet  Co.  t>.  Keokuk,  95  U.  S.  80,  24 
L.  ed.  377;  The  Ann  Ryan,  7  Ben.  (U.  S.) 
20,  1  Fed,  Caa.  No.  428. 

81.  Webb  P.  Dunn,  18  Fla.  721;  Hackley 
r.  Geraghty,  34  N.  J.  L.  332;  Southern  Steam- 
ahip  Co.  1-.  Port  Wardens,  6  Wall.  (U.  S.)  31, 
18  L.  ed.  749. 

Wlian  not  an  impoat. —  A  usual  wharfage 
charge  is  not  an  impost  within  the  meaning 
of  the  constitution.  Benedict  o.  Vanderbilt,  1 
Rob.   (N.  Y.)   194,  25  How,  Pr.   (N.  Y.)   209. 

82.  A  ferry  ia  a  fiandusa  ii 


prohibition  against  the  assumption  of  their 
duties  or  title  by  others.  Curtin  P.  People, 
rt  Hun  (N.  Y.)  6«4  (N.  Y.  Lawa  (18811, 
c.  87)  ;  New  York  v.  Cartwright,  4  Sandf. 
(K.  Y.)  23Q.  Compare  Queen's  Hospital  v. 
Castle,  B  Hawaii  678,  port  charge  of  one  dol' 
lar  per  person  on  pasaengera  for  the  benefit 
of  tbe  Queen's  hospital. 

76.  Savannah  v.  SUte,  4  Ga.  20;  Dela- 
ware, etc.,  Canal  Co.  tr.  Lawrence,  2  Hun 
(N.  Y.)  163;  Texas,  etc.,  R.  Co.  o.  New  Or- 
leans, 40  Fed.  111. 

77.  New  York  e.  Cartwright,  4  Sandf. 
(N.  Y.)  236.  In  this  case  the  New  York 
statute  of  March  2u,  1844,  prohibiting  any 
person  from  exercising  any  of  tbe  functions 
of  the  port  warden,  one  of  which  was  the  ex- 
amination of  vessels,  was  held  not  to  mean 
that  private  parties  could  not  make  an  addi- 
tional examination. 

78.  Guy  V.  Baltimore,  100  U.  S.  434,  443, 
25  L.  ed.  743  Ireveraing  1  Ky.  L.  Rep.  205], 
where  wbarfa^  fees  were  imposed  by  tbe  city 
on  vessels  transporting  goods  "  other  than 
the  production  of  this  state,"  and  the  court 
■aid:  "  Such  exactions,  in  the  name  of 
wharfage,  must  be  rc^rded  as  taxation  upon 
interstate  commerce.  Municipal  corpora- 
tions, owning  wharves  upon  the  public  navi- 
gable waters  of  the  United  States  and  quaai- 
publie  corporations  transporting  the  products 
of  the  country  cannot  be  permitted,  by  dis- 
criminations of  that  character,  to  impede 
commercial  intercourse  and  traffic  among  the 
several  States  and  with  foreign  nations." 
And  see  Wharf  Case,  3  Bland   (Md.)   361. 

79.  The  John  M.  Welch,  fl  Ben.  (U.  8.) 
607,  13  Fed.  Cas.  No.  7,36S,  24  Int.  Rev.  Rec. 
207  Ireverted  in  2  Fed.  3641. 

SO.  District  of  Columbia. —  Washington  v. 
Barnes,  6  D.  C.  230. 

louinana. —  New  Orleans  t>.  Prats,  10  Rob. 
|La.)   459  aemile. 

UUtouri, —  St.  Louis  v.  Consolidated  Coal 
Co.,  158  Mo.  342,  69  S.  W.  103,  81  Am.  St. 
Rep.  310,  51  L.  R.  A.  860,  where  the  fee  ex- 
acted was  not  as  compensation  for  the  use  of 
the  city's  wharf,  but  for  the  privilege  of  tow- 
ing craft  within  the  harbor. 

New  Jersey.  —  Haekley  p.  Oeraghty,  34 
N.  J.  L.  332. 

Sea  York. —  Cole  v.  Johnson,  10  Daly 
(N.  y.)   258. 

BotUh  Carolina. —  Board  of  Harbor  Com'ra 
F.  Pashley,  10  B.  C.  316;  Alexander  e.  Wil. 
mington,  etc.,  R.  Co.,  3  Strobh.  (8.  C.)  604. 

Uitited  States. — Northwestern  Union  Packet 
Co.  o.  St  Louis.  100  U.  8.  423.  25  L.  ed.  688 
lafflrmiKg  4  Dill.    (U.  S.)    10,   IS  Fed.   Cas. 


lovia. —  Phillips  o.  Bloomington,  1  Greens' 
{Iowa)  498. 

Kentucky. —  Newport  v.  Taylor,  16  B.  Mon.. 
(Ky.)  699;  New-Port  r.  Taylor,  6  J.  J. 
Marsh.   (Ky.)   134. 

Sete  jersey. —  Hudson  County  c.  State,  2* 
N.  J.  L.  718. 

Nem  York. —  People  r.  Bahcock,  11  Wend. 
(N.  Y.)  686,  500.  In  this  case  a  sUte  license- 
for  a  ferry  across  Niagara  river  was  upheld, 
the  court  saying;  "The  privilege  of  the 
licenxe  may  not  be  as  valuable  to  the  grantee- 
by  not  extending  across  the  river;  but  as  far 
as  it  does  extend,  he  is  entitled  to  all  the- 
proviaions  of  the  law,  the  object  of  which  is. 
to  secure  the  exclusive  privilege  of  maintain- 
ing a  ferry  at  a  deaienated  place." 

Tennessee. —  Memphis  v.  Overton.  3  Yerg- 
(Tenn.)  387. 

United  States.—  Conway  r.  Taylor,  1  Black 
(U.  S.)  603,  17  L.  ed.  IBl ;  Fanning  r. 
Gregoire.  16  How.  (U.  S.)  624,  14  L.  ed.  1043. 
s«table;  Mills  v.  St.  Clair  County,  8  How. 
(U.  S.)  66fl,  12  L.  ed.  1201;  Bowman  v. 
Wathen,  2  McLean  (U.  S.)  376,  3  Fed.  Cas. 
No.  1,740. 


[IX,  D.  S] 
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commerce,"  while  the  state  ma;  establlBh  and  regulate  all  ferries  vUhin  ita 
borders,**  and  ma;  even  regnlate  ferries  engaged  in  interBtate"  or  mtematicmal 
commerce.** 

4.  PRKFERBNCB  OF  POKTS.  The  provision  in  the  United  States  oonstitDdon" 
that  "no  preference  shall  be  pvcn,  by  any  regnlation  of  commerce  ...  to 
the  ports  of  one  State  over  those  of  another"  is  a  prohibition  on  the  federal 

foTemmant  and  not  on  the  states,"  and  is  directed  against  direct  commerdal 
iscrimination   rather  than    against    indirect    preferences    resnlting   from    the 
Intimate  nse  of  other  powers  of  congress  over  commerce."    Fnrtoorraore  the 


England. —  "A  feiry  ia  in  respect  of  the 
landing  plAce  and  not  of  the  water.  The 
water  may  be  to  one,  and  the  ferry  to  an- 
other."    13  Viner  Abr.  208  (A). 

See  10  Cent.  Dig.  tit.  "Commcce,"  ||  20, 
76,  116;  and,  generally,  Fkbries. 

Taxation  of  ferrlM  see  infra,  X,  D,  4. 

83.  The  Steamer  Daniel  Ball  v.  U.  8.,  JO 
Wall.  (U.  S.)  55T,  19  L.  ed.  99B.  The  act*  of 
congress  of  1793,  1838,  or  1862,  requiring  ves- 
sels to  procure  federal  licenses,  do  not  relate 
to  ferry-boats,  over  which  congress  has  never 
assumed  to  act.  U.  S.  p.  The  William  Pope, 
Newb.  Adm.  2G6,  28  Fed.  Cns.  No.  16,703.  Scs 
also  Newport  c.  Taylor,  18  B.  Mon.  (Ky.) 
669. 

IntiA'BtatB  feny. — It  has  been  held  that 
congress  cannot  llceuM  a  ferry-boat  employed 
altogether  within  the  limits  of  the  atate. 
North  River  Steam  Boat  Co.  e.  Livingston,  3 
Cow.  {N.  Y.)  713,  3  Wheel.  Crim.  (N.  Y.) 
483 ;  U.  S.  V.  Morrison,  Newb.  Adm.  241,  86 
Fed.  Cas.  No.  1S,465,  4  N.  Y.  Leg.  Oba.  333, 
6  Pa.  L.  J.  132.  Contra,  U.  8.  p.  Jackson,  23 
Fed.  Cas.  No.  16,458,  4  N.  Y.  Leg.  Obe.  460. 

84.  King  V.  American  Transp.  Co.,  1  Flipp. 
(U.  8.)  1,  14  Fed.  Caa.  No.  7,787,  1  West  L. 
Month.  186. 

A  atate  ]lc«nw-taz  may  be  imposed  on  fer- 
ries engaged  In  interstate  commerce  (Chilvera 
V.  People.  11  Mich.  43)  and  is  not  a  tonnage 
tax  (Wiggins  Ferry  Co.  r.  East  St.  Louis,  107 
U.  S.  3fl5,  2  S.  Ct.  257,  27  L.  ed.  419)  ;  but 
such  licenae-taz  may  not  be  impoeed  where 
the  only  property  of  a  foreign  ferry  corpora- 
tion is  its  landing  place  and  facilities  (St. 
Clair  County  e.  Interstate  Car  Transfer  Co., 
lOB  Fed.  741). 

Ferry  not  in  conflict  with  "free  navlga- 
tlOD." — A  state  regulation  of  ferries  Is  not  In 
conflict  with  a  treaty  of  the  United  States  or 
an  act  of  congress  providing  for  the  free  navi- 
gation of  the  waters  on  which  buch  ferries  are 
operated.  Mills  c.  St.  Clair  County,  7  Dl. 
197;  Conway  r.  Taylor,  1  Black  (U.  8.)  803, 
17  L.  ed,  191;  Fanning  v.  Oregoire,  18  How. 
(U.  S.)  624,  14  L.  ed.  1043. 

Ferriea  obatmctlng  navigation. — The  states 
cannot  grant  ferry  rights  which  will  be  a 
serious  obstruction  to  navigation.  Mississippi 
River  Co.  r.  Lonergan,  01  HI.  508;  Conway 
P.  Taylor,  1  Black  (U.  S.)  603.  17  L.  ed.  191. 

85.  Illinois. —  Misnlssippi  River  Bridge  Co. 
V.  Lonergan,  61  III.  008. 

Kentucky. —  Newport  r.  Taylor,  J6  B.  Mon. 
(Ky.)   698. 

ilisai*»ippi. —  Mamhall  c.  Orimea,  41  Miss. 
27   (Slnt  Nov.  29,  1885). 
[IX.  D.  3] 


JfiMOuri.— Carroll  v.  Campbell,  110  Uo. 
6S7,  19  8.  W.  SOB,  108  Mo.  660,  17  8.  W.  884. 

Nea  Jertey. —  Hu<bon  County  c.  Stat«,  24 
N.  J.  L.  718;  State  e.  Hudson  Coun^,  23 
N.  J.  L.  206. 

I7mfed  8tate». —  Conway  r.  Taylor,  1  Bla^ 
(U.  S.)   603,  17  L.  ed.  161. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  |  76. 

Ferry  latea  may  be  regulated  by  the  atataa, 
although  they  may  affect  interstate  commerce, 
provided  such  state  regulations  do  not  di- 
rectly conflict  with  cungreasional  legislation. 
U.  S.  0.  New  Bedford  Bridge,  1  Woodb.  ft  M. 
(U.  80  401,  27  Fed.  Cas.  No.  16,867,  10  Law 
Rep.  127. 

One  atate  alone  may  ^nt  a  ferry  fran- 
chise across  a  stream  which  is  an  interst*l« 
boundary,  which  franchise  will  be  effective  as 
to  the  waters  and  landing  place  in  that  state, 
the  concurrent  action  of  the  two  states  beiiw 
unnecessary.  Conway  v.  Taylor,  1  Bla(£ 
(U.  B.)  603,  17  L.  ed.  IBI. 

86.  Chilvera  o.  People,  II  Mich.  43  (whero 
It  was  held  that  a  ferry-boat  operating  be- 
tween the  United  States  and  Canada  may  be 
required  to  obtain  a  state  license,  although 
it  already  was  possessed  of  a  federal  lieensa 
to  engage  in  interstata  and  foreign  com- 
merce) ;  People  v.  Babcock,  II  Wend.  (N.  Y.) 
6B6  (where  a  license  under  the  laws  of  New 
York  for  a  ferry  across  the  Niagara  river 
was  upheld ) . 

87.  U.  8.  Const,  art  1,  |  0.  clause  «. 

88.  The  leaaotilng  of  the  conrt  is  that  tbla 
proviaion  is  insert^  in  section  0,  which  con- 
tains the  limitations  on  the  power  of  con- 
gress while  section  10  limita  the  powers  of 
the  states.  Morgan's  Louisiana,  etc.,  R.,  etc., 
Co.  V.  Louisiana  Bd.  of  Health,  118  U.  S.  4SS, 
487,  6  8.  CL  1114,  30  L.  ed.  237.  To  the  same 
effect  see  Johnson  c.  Chicago,  etc.,  Elevator 
Co.,  lis  U.  8.  388,  7  8.  C;t  S54,  30  L.  ed. 
447;  Munn  p.  Illinois,  94  U.  8.  113,  13B,  24 
L.  ed.  77.  Contra,  Williams  r.  The  Liixie 
Henderson,  29  Fed.  Cas.  No.  17,726a, 

88.  rennsylvania  r.  Wheeling,  etc.,  Bridge 
Co.,  18  How.  (U.  8.)  421,  433,  15  L.  ed.  436, 
where  the  court  holds,  inter  alia,  that  the 
erection  of  the  Wheeling  bridge,  although  it 
incidentally  beneftta  Wheeling  and  injnrea 
Pittsburg,  is  not  such  a  preference  as  the  con- 
stitution prohibits.  The  court  says;  "Wie 
history  of  the  provision,  as  well  as  ita  lan- 
guage, looks  to  a  prohibition  against  grant- 
ing privileges  or  immunities  to  vessels  enter- 
ing or  clearing  from  the  ports  of  our  state 
over  those  of  another.  ...  It  may.  err- 
tainly,  also  embrace  any  other  description  of 
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provision  is  confined  to  a  prefereoce  of  tbe  ports  of  one  state  over  those  of 
(mother  state.*" 

e.  RiFTUQ.*'  The  states  mav,  under  the  police  pover,  pass  such  reasonable 
regnlatioas  as  to  the  floatage  of  logs  as  do  not  conflict  witli  some  lawful  exercise 
of  federal  authority,"  but  maj  not  impose  a  toll  on  logs  floating  in  the  state 
destined  for  or  coming  from  points  outside  the  state." 

L  Vbsssls  and  Sfbamship  Cohpakiks  —  a.  Regulations  of  In  General.**  Con- 
grew  may  pass  ordinary  regnlatioas  concerning  vessels  engaged  in  interstate  or 
foreign  commerce,"'  and  tlie  states  may  also,  within  the  limits  of   their  police 


l^gl&tim  looking  to  ft  direct  pHTilcge  or 
pnfennoe  of  the  porta  cf  any  particular  (tftte 
orer  those  of  another.  IndMd,  the  clause,  in 
tenni,  Ments  to  import  a  prohibition  agaiiwt 
mms  po«itiTe  legislation  by  Ck)ngress  to  this 
effect,  and  not  against  any  incidental  advan- 
tages that  might  pouibljr  result  from  the  1^- 
islation  of  Congreas  upon  other  subjects  con- 
necbEd  with  commerce,  and  confessedir  witbin 
its  power."  To  the  same  general  effect  that 
the  word  "  preference "  applies,  not  to  the 
port  itself  physically  but  to  the  business  in 
it,  aee  Willianu  c.  The  Lictie  Henderson,  2B 
Fed.  Caa.  No.  17,726a. 

IfflptOTtinent  of  waterwaya. —  It  ia  not  a 
preference  that  the  federal  goTernment,  for 
tlie  pnrpoBe  of  improving  navigation  in  a 
rirer,  cloees  one  channel  flowing  by  one  port 
Mid  improvea  another  outlet  in  a  port  of  an- 
other state.  South  Carolina  c.  Oeorgia,  03 
U.  S.  4,  23  L.  ed.  782. 

Pilot«Ee. —  The  imposition  of  a  pilota^ 
toll  is  a  detriment  possibly  to  a  port,  but  is 
wrtainly  not  a  preference.  Cooley  p.  Port 
Wardens,  12  How.  (U.  S.)  260,  13  L.  ed.  998. 
But  see  Williams  c.  The  LIuie  Henderson,  29 
Fed.  Cas.  No.  lT,72Qa,  where  the  Florida  act 
of  March  7,  1S79,  exempting  vessels  owned  in 
the  state  from  pilota^  fees  was  held  void  as  a 
preference.  The  decision  might  well  be  attacked 
on  the  ground  that  a  state  act  cannot  be  a 
"preference."  See  tupra,  note  68.  A  simi- 
lar state  pilotage  provision  waa  held  to  be 
diacriminating  and  so  in  conSict  with  U.  8. 
RcT.  Stat.  {  4235,  in  Spraigue  v.  Thompson, 
IIB  U.  a  90,  6  S.  Ct.  988,  30  L.  ed.  116  [r«- 
twrttnf  69  Qa.  400,  47  Am.  Kep.  700]. 

Qnaiuitine  laws. — A  state  quarantine  law 
is  not  a  preference,  as  the  prohibition  agalnat 
preference  does  not  apply  to  the  states.  Mor- 
gan's Louisiana,  etc.,  R.,  etc.,  Co.  d.  Louisiana 
Bd.  of  Healtt>,  118  U.  8.  455,  407,  0  S.  Ct 
1114,  30  L.  ed.  237. 

Maritime  lien. —  For  the  same  reason  a 
maritime  lien  imposed  by  state  lai^  in  certain 
eases  is  not  a  pr^erenoe.  Johnson  c.  Chicago, 
etc.,  Bevator  Co.,  119  U.  S.  388,  7  S.  O,  264, 
30  L.  ed.  447. 

SO.  Pennsylvania  c.  Wheeling,  etc..  Bridge 
Co.,  18  How.  (U.  S.}  421,  16  L.  ed.  435,  439, 
where,  after  commenting  on  the  fact  that  con- 
gress creates  preferences  among  individual 
ports  \!j  niaking  porta  of  entry  of  some  and 
omitting  others,  the  court  says :  "  The  truth 
wems  to  he,  that  what  is  forbidden  is,  not 
diacrimination  between  indlvidnaj  porta 
within  the  same  or  different  states,  bat  dts- 
erimlnatlon  between  atatss." 
[SO] 


91.  Bee,  generally,  Loaama. 

92.  The  following  r^ulations  have  been  up- 
held;   Md.  Code,  art.  34,  allowing  the  o 


twenty-flve  centa  by  the  log-owner,  and  pro- 
viding for  the  sale  of  such  logs  alter  advertis- 
ing. Henry  v.  Roberts.  CO  Fed.  902.  Minn. 
Rev.  Stat.  c.  32,  tit.  3,  clause  26,  providing 
for  the  scaling  of  all  logs  run  through  lAke 
St.  Croix.    Hospes  t>.  O'Brien,  24  Fed.  146. 

Binding  Into  rafts. —  In  the  following  cases 
provisions  that  Ic^  should  not  be  floated 
singly  but  should  be  bound  into  r»ft8  were 
sustained:  Earrigan  t.  Connecticut  River 
Lumber  Co.,  129  Mass.  580,  37  Am.  Rep.  337 
(construing  Mass.  Gen.  Stat  c.  78,  clause  IS; 
in  this  case  the  logs  came  from  another  state 
and  were  merely  passing  through  Maasachu- 
tetts  on  their  way  to  a  tiiird  state)  ;  Scott  e. 
Wilson,  3  N.  H.  321  (sustaining  the  New 
Hampshire  statute  of  June  10,  1808,  to  the 
effect  that  all  logs  found  floating  singly  or 
lodged  ou  the  shores  of  the  Connecticut  river 
should  be  forfeited  to  the  flnder)  ;  Craig  o. 
Kline,  66  Pa.  St  399,  3  Am.  Rep.  630,  2  Leg. 
Gaz.   (Pa.)   81. 

The  stats  may  incontoiate  corporations  for 
rafting  logs  and  regulating  their  Soatage. 
Ames  V.  Port  Huron  Log  Driving,  etc.,  Co.,  0 
Mich.  206.  In  this  case  the  question  whether 
the  corporation  had  a  lien  on  the  logs  for 
services  performed  without  request  or  con- 
tract on  the  part  of  the  log-ownera  was  not 
passed  upon. 

Lien  for  lorveylnx. —  In  Lindsay,  etc.,  Co. 
r.  Mullen,  176  U.  8.  120,  20  S.  Ct.  326,  44 
L.  ed.  400,  it  was  held  that  a  lien  given  by 
state  statute  on  loss  cut  in  another  state  for 
surveying  and  scaling  them  by  the  surveyor- 
genera!  while  in  a  log-boom  does  not  consti- 
tute a  burden  on  Interstate  commerce,  but  la 
a  lawful  charge  imposed  by  the  state  for  fur- 
nishing  additional  facilities  for  navigation  of 


stream  for  the  purpose  of  facilitating  the 
Roatage  of  logs.  Heerman  o.  Beef  Slough 
Mfe-,  etc.,  Co.,  1  Fed.  145. 

93.  Carson  River  Lumbering  Co.  C.  Patter- 
son. 33  Cal.  334. 

M.  See  alao  in  this  connection  £  tpra,  IX, 
C,  2,  a. 

9S.  Shaw  r.  McCandless,  36  Miss.  296  [rw. 

ulatlng  the  sale  of  vessels}  ;  Bradley  v.  NorU- 

em  Transp.  Co.,  16  Ohio  St.  653  (regulating 

burden  of  proof  in  personal  injury  cases) ; 

[IX.  D,  fl.  a] 
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power,  coDtroI  anj  veaaels  coming  within  tlieir  jariBdicdoD."  It  has  been  said 
tliat  the  power  of  the  states  is  less  over  vessels  than  over  the  veliicles  of  trans- 
portation by  land," 

b.  Lloense-Taxes  on.  The  states  may  not  impose  license-taxes  on  Teasels 
engaged  in  interstate  commerce  holding  a  federal  coasting  license.** 

c.  Reerl3tFa.tlon  of  Vessels.  Congress  may  provide  for  the  enrolment  of  all 
vessels  engaged  in  interstate  or  foreign  commerce,'*  and  when  congress  has  acted 
the  states  may  not  regulate  the  subject  further.' 


The  Lewellen,  4  Bus.  (U.  S.)  1S6,  15  Fed. 
Cas.  No.  8,397  (requiring  the  poeting  of  laws 
relating  to  the  carriage  of  passengers)  ;  U.  S. 
V.  The  James  Uorrison,  Newb.  Adm.  241,  26 
Fed.  Caa.  No.  15,465,  4  N.  Y.  L^.  Obs.  333,  0 
Pa.  h.  J.  132  (holding  valid  the  act  of  July 
7,  1S38,  providing  for  the  safety  of  passengers 
on  ateam- vessels ) . 

Coasting  license.— The  federal  coasting 
license  act  was  passed  under  the  grant  of  au- 
thority to  regulate  commerce.  North  River 
Steam  Boat  Co.  k.  Livingston,  3  Cow.  (N.  Y.) 
713,  3  Wheel.  Grim.  (N.  Y.)  483;  Gibbons  u. 
Ogden,  e  Wheat.  (U.  S.J   I,  6  L.  ed.  23. 

VMselH  Dsed  only  within  one  state. —  Con- 
greisa  may  not  pass  regulations  affecting  \ea- 
eels  used  purely  in  commerce  within  a  state. 
The  Thomas  Swan,  6  Ben.  (U.  S.J  42,  23  Fed. 
Cas.  No.  13,031  (holding  that  a  steamer  em- 
ployed in  transporting  passengers  from  one 
point  to  another  within  a  state  is  not  subject 
to  the  penalty  of  the  United  States  statute  of 
Aug.  30,  1852  { 10  U.  S.  Stat,  at  L.  p.  61 ) ,  for 
failure  to  carry  life-Meservers  and  have  her 
boilers  inspected!;  Ihe  City  of  Salem,  13 
Sawy.  (U.  S.)  807,  37  Fed.  846  (where  it  is 
held  that  a  United  States  statute  regulating 
the  number  of  passengers  which  a  steamboat 
might  carry  is  applicable  to  boats  engaged  in 
carrying  passengers  on  a  navigable  water  of 
the  UnitM  States  between  ports  of  the  same 
state  only) .  Contra,  U.  S.  v.  Jackson,  26  Fed. 
Cas.  No.  15,458,  4  N.  Y.  Leg.  Obs.  450,  federal 
regulations  concerning  the  building  and  equip- 
ment of  veasels  in  the  United  States,  whether 
or  not  engaged  in  foreign  or  interstate  c-im- 
merce,  are  valid. 

Exclusion  of  foreign  sblpi. —  Congress  may 
.  restrict  the  use  of  foreign  vessels  engaged  in 
the  foreign  trade  with  the  United  States,  or 
may  entirely  exclude  them  from  that  trade. 
Aguirre  c.  Maxwell.  3  Blatchf.  (U,  S.J  140, 
1  Fed.  Cas.  No.  101. 

06.  Harmon  v.  Chicago,  110  111,  400,  51 
Am.  Rep.  6&8  (Chicago  smoke  ordinance); 
Board  of  Canal,  etc.,  Com'rs  e.  Willamette 
Transp.,  et«.,  Co.,  6  Oreg.  219  (requiring  ves- 
sels using  canals  to  furnish  statements  of 
their  freight  and  passengers  J  ;  Baker  v.  Wise, 
16  Gratt.  (Va.)  139  (construing  the  Vii^inla 
statute  of  March  17,  1S56,  authorizing  the 
•earching  of  vessels  about  to  leave  port). 

Foifeltnre. — A  state  statute  is  not  invalid 
•a  a  regulation  of  commerce  simply  because  it 
inflicts  the  penalty  of  forfeiture  on  Tessels 
engaged  in  interstate  commerce  for  violation 
of  state  law.  Smith  v.  Maryland,  18  How. 
(U.  B.J  71,  16  L.  ed.  260. 

S^Utioti  on  venaL — A  city  tax  imposed 
[IX,  D,  «,  a] 


on  an  exhibition  given  on  board  a  veasel  en- 
gaged in  interstate  commerce  is  a  valid  police 
regulation.  Board  of  Selectmen  f,  Spalding, 
8  La.  Ann.  ST. 

A  prohibition  against  loading  and  unload- 
ing of  foreign  ships  by  their  own  crews,  im- 
posed by  state  statute,  is  void  as  a  direct  in- 
terference with  foreign  commerce.  Cuban 
Steamship  Co.  i.  Fitzpatrick,  66  Fed,  63, 

97.  Baltimore,  etc,,  R.  Co.  f.  Maryland,  21 
Wall.  (U.  S,)  456,  470,  22  L.  ed.  078,  where  it 
is  said :  "  Maritime  transportation  requires 
nc  artificial  roadway,  ...  No  franchise  is 
needed.  ...  So  that  state  interference  with 
transportation  by  water,  and  especially  1^ 
sea,  is  at  once  clearly  marked  and  distinctly 
discernible.     But   it  is  diflferent  with   trans- 

grtation    by   land."      See    also    «upra,    IX, 
2.  a. 

98.  Frere  v.  Ton  Schoeler,  47  La.  Ann.  324, 
16  So.  808,  27  L.  R.  A.  414  (license-tax  on 
towboata)  ;  Lightburne  p.  Shelly  County  Tax- 
ing Dist,  4  Lea  (Tenn.J  219;  Harmon  r. 
Chicago,  147  U.  S.  396,  13  S.  Ct.  306,  37  L.  ed. 
210  [reversing  140  III.  374,  29  N.  E.  732,  26 
N.  E.  687  (o^^rmins  37  111.  App. 496).  license- 
tax  on  steam-tugs]  ;  Moran  v.  New  OrIean^ 
112  U,  S,  69,  6  S.  Ct.  38,  28  L.  ed,  653 ;  Ex  p. 
Insley,  33  Fed.  680  (state  license  for  oyster 
fishermen)  ;  Booth  r.  Lloyd,  33  Fed.  593. 
Contra,  New  Orleans  ».  Eclipse  Tow  Boat  Qo., 
33  la.  Ann.  647,  30  Am.  Rep.  279,  holding 
that  a  license-tax  on  the  owners  of  towboats 
having  a  federal  coasting  license  and  running 
on  the  Mississippi  river  is  valid,  as  it  is  not 
a  regulation  of  commerce  but  a  taxation  of 
property. 

99.  Alabama.— Foster  V.  Chamberlain,  41 
Ala.  ISB. 

Califtymia. —  Mitchell  v.  Steelman,  S  Csl. 
363,  holding  that  the  act  of  congress  of  July 
29,  1350,  as  to  recording  mortgages  and  trans- 
fers of  vessels,  is  valid  and  controls  the  stat- 
ute of  frauds. 

Maine.—  Wood  r,  Stockwell,  65  Me.  76. 

Miasiatippi. —  Shaw  c.  Mc(3andlesa,  36  Miss. 
296. 

United  State*.—  White's  Bank  d.  The 
Schooner  Robert  Emmett,  7  Wall.  (U.  S.) 
648,  19  L.  ed.  211  [rwierting  37  How.  Pr, 
(N.  Y.)    168]. 

Compare  Spencer  p.  McStocker,  12  Hawaii 
66;  Spencer  v.  McStockef,  11  Hawaii  5S1, 
where  the  registration  of  vessels  was  com- 
pelled by  the  Hawaiian  government. 

And  see  10  Cent.  Dig.  tit.  "  Gommeree,'* 
I  73. 

1,  Foster  o,  Davenport,  82  How.  (U.  S.) 
244,  16  L.  ed.  248;  Binnot  v.  Davenport,  82 
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d.  larttlme  U«ns.*  The  states  may  Bnbject'TesBels  engaged  in  interstate  or 
foreign  commerce  to  liens,* 

e.  Steamship  Tickets.  The  states  may  r^nlate  tlie  sale  of  tickets  of  steaoi- 
«hip  companies  engaged  in  interstate  commerce  either  by  prohibiting  the  isemne 
of  tickets  Umiting  liability,*  by  making  it  unlawful  to  sell  withont  a  certificate  of 
Mtbority,'  by  confiaing  the  sale  of  tickets  to  aathorized  agents,'  or  by  requiring 
tbepnrchsse  of  unneed  tickets.^ 

E.  Health  Laws ' —  I.  iNSPBcnoH  Laws  —  a.  DeDnltlon  and  Scope.  Aa 
inspectioQ  law  is  a  provision  for  the  official  inspection  of  personal  property '  and 
applies  to  articles  imported  as  well  as  to  those  produced  within  the  state.' 

I),  Anthoritf  to  Enaot.  The  United  States  may  pass  inspection  laws '"  and 
tlie  Etates,  in  the  absence  of  congressional  action,  may  also  make  the  UBiial  and 
proper  regulations  for  official  inepection  and  certification  of  tlie  quality  and 
qaimtity  of  articles  exported  from  and  imported  into  a  state,"  covering  the  nsnal 


How.  (U.  S.)  227,  16  L.  ed.  243,  holding  void 
the  Alabama  statute  of  Feb.  IS,  1854,  which 
Rqoired  the  ownera  of  ateamera  using  the 
>Utc  internal  waters  to  file  with  state  officers 
1  gtitement  aa  to  the  ownership  of  the  vessel, 
uid  thus  conflicted  with  the  United  States  en- 
rolment and  license  act  of  1793.  This  latter 
cue  in  effect  overruled  The  Cuba,  28  Ala. 
1S5,  which  upheld  this  same  Alabama  stat- 
ute. It  has  been  auggested  that  Sinnot  c. 
DiTenport  might  have  been  decided  the  other 
wij  if  the  state  8tAtut«  had  not  included  a 
li(*T7  penalty  for  leaving  port  without  com- 
pljing  with  its  provisions, 

Pcnonal  property  recoidlng  act  not  ap- 
(HeiUt  to  vessels. —  The  Florida  statute  of 
Xor.  2S,  1829,  requiring  all  mortgages  on  per- 
Mnal  propertv  to  be  recorded  does  not  appl7 
to  Tcaaels.  Cunningham  v.  Tucker,  14  Fla. 
!SI. 

Whete  congiesa  Ima  not  acted. —  For  an 
analogous  case  where,  after  careful  consid- 
fTBtion,  a  state  statute  mjuiring  the  registra- 
tion of  patents  was  upheld  in  the  absence  of 
nngressional  action,  although  it  atTect«d  in- 
■tnmientslities  and  articles  of  interstate  com- 
merce see  Brechbill  r.  Randall,  102  Ind.  S28,  1 
N.  E.  362,  52  Am.  Rep.  895. 

2.  See,  generally,  MABimn!  Lnita. 

3.  HuTsey  v.  Hassam,  46  Miss.  133;  John- 
son t.  Chicago,  etc..  Elevator  Co.,  119  U.  8. 
S88.  7  8.  OL  254,  30  L.  ed.  447. 

Un  aa  aid  to  commstc*. — A  local  statuta 
objecting  vessels  to  liens  for  debts  con- 
tracted in  equipping  and  fitting  them  for  serv- 
ice la  held  not  to  be  an  amendment  of  the 
general  maritime  law,  and  to  be  valid  as  fn 
aid  of  commerce  by  enabling  vessels  to  obtain 
credit  or  neceaaariea  when  away  from  their 
home  port.  The  Robert  Dollar,  115  Fed.  218; 
'Fbe  Del  NoTt«,  90  Fed.  606.  Compare  Hat- 
ter of  Brigantine  Nicolaua,  4  Hawaii  364, 
where  ft  is  said  that  the  general  maritime  law 
giwi  a  lien  to  ship- repairers  and  those  pro- 
aiding  necessities  for  vessels. 

4.  Try  t>.  State,  63  Ind.  552,  30  Am,  Rep. 
238. 

B.  State  p.  Corbett,  57  Minn.  345,  69  N,  W. 
'17,  U  L.  R.  A.  4B8.  ■- 

fl.  Bardick  v.  People,  149  HI.  600,  3«  N.  E. 
•"'  "  ■  "■  -  ,  329_  24  L.  H.  A,  1S2,  I4» 
'&;  People  V.  Warden  City 
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prison,  88  N.  Y, 
Suppl.  66  {  Com.  1 
Atl.  472. 

T.  State  V.  Corbett,  ST  Minn.  346,  69  N.  W. 
317,  24  L.  R.  A.  498. 

8.  New  York  r.  Compagnie  GSn&rale  Trana- 
atlantique,  107  U.  S.  69,  2  S.  Ct.  87,  27  L.  ed. 
383. 

A  statute  prohibiting  the  importation  of 
liqnora  without  regard  for  parity  is  not  an 
;rely  because  it  provides  for 
by  a  state  chemist  of  all 
he  state.  Scott  v.  Donald, 
i.  Ct.  265.  41  L.  ed.  632. 
The  ob^ct  of  inspection  laws  is  to  improve 
the  quality  of  articles  produced  by  the  labor 
of  a  country;  to  fit  them  for  exportation,  or 
it  may  be  for  domestic  use.  Marshall,  C.  J., 
in  Gibbons  i:  Ogden,  9  Wheat.  (U.  S.)  1,  8 
L.  ed.  23,  said;  "The  object  of  such  [in- 
spection] laws  is  to  certify  the  quantity  and 
value  of  the  articles  inspected,  whether  im- 
ports or  exports,  for  the  protection  of  buj-er* 
and  consumers."  And  see  Foster  v.  New  Or- 
leans, 04  U.  S.  246,  24  L.  ed.  122  [reversing 
26  La.  Ann,  105], 

9.  Green  p.  Savannah,  R.  M.  Charit.  (Ga.) 
368;  Patapsco  Guano  Co.  t.  North  Carolina 
Bd,  of  Agriculture,  171  U.  B.  345,  18  S.  Ct. 
362,  43  L.  ed.  191;  Neilson  v.  Garza.  2  Woods 
(U.  8.)  287,  17  Fed.  Cas.  No.  10,001. 

10.  Buttfleld  1?.  Bidwell,  Bfl  Fed.  328,  37 
C.  C.  A.  606,  a  provision  that  the  secretaiy 
of  the  treasury  shall  fix  the  minimum  stand- 
ard of  tea  to  be  imported  is  here  construed, 

11.  Gaines  v.  Coates,  51  Miss.  335;  Pa- 
tapsco Guano  Co.  v.  North  Carolina  Bd.  of 
Agriculture,  171  U.  S.  345,  18  S.  Ct.  862,  4S 
L.  ed.  191. 

A  prohibition  on  the  importation  of  all  in- 
toxicating liquors  into  the  state  for  the  usa 
of  the  importer  is  not  an  inspection  law 
merely  because  it  provides  for  the  examina- 
tion by  a  state  chemist  of  all  liquors  sold  ia 
the  state.  Scott  v.  Donald,  166  U.  S.  68,  17 
S.  Ct.  265,  41  L.  ed.  632. 

Smvejdiig  uigoea  not  Inspection. —  Tho 
Louisiana  atatute  of  March  6,  1869,  confldlng 
the  duty  of  surveying  cargoes  enclusively  to 
state  officials  ia  an  unconstitutional  interfer- 
ence witii  commerce,  as  it  is  not  an  inspection 
law,  not  being  for  the  protection  of  con- 
[IX,  B,  1,  t] 


Digiti 


db,  Google 


468     [7  Cyc] 


COMMERCE 


articles"  and  contaioing  the  proper  proTieions  for  enforcement,"  bat  may  not 
usually  aSect  articles  of  commerce  in  iraneiiu}* 

e.  Dlserlmlnatlona.     A  state  inspection  law  may  not  discriminate  between  the 
products  of  different  states  "  even  indirectly." 


aumeTB,  but  simply  to  give  st&te  offlcialB  a 
monopoly  of  ^e  biuinesa  of  furnishing  this 
information  to  the  ownera.  Foster  c.  New 
Orleans,  94  U.  8.  Z48,  24  L.  ed.  122  [reuers- 
ing  26  La.  Ann.  106]. 

The  fact  that  one  poit  only  ia  made  subject 
to  an  inspection  law  does  not  render  it  Id- 
valid.  Glover  v.  Board  of  Flour  Inspectors, 
48  Fed.  34S. 

The  testing  of  intoxicating  liqnora  shipped 
into  a  state  for  the  personal  use  of  the  con- 
signee maj  not  be  required  by  a  stat«.  Vance 
f.  W.  A.  Vandercook  Co.,  170  U.  S.  438,  18 
S.  Ct  674,  42  L.  ed.  1100. 

13.  Piopei  subjects  of  Inspection. —  The 
states  may  require  the  inspection  of  boilers 
en  vessels  (Caldwell  r.  St  Louis  Perpetual 
Ins.  Co.,  1  La.  Ann.  85,  holding,  however,  that 
the  Louisiana  statute  of  March  6,  IB34,  was 
Eupei 
July 

rier,  94  Ky.  22.  14  Ky.  L.  Rep.  684,  21  8.  W. 
337 ;  8t«.t«  V.  Caraleigh  Phosphate,  etc.. 
Works,  119  N.  C.  120,  25  8.  E.  795;  Patapsco 
Ouano  Co.  v.  North  Carolina  Bd.  of  Agricul- 
ture, 171  U.  8.  34S,  18  S.  a.  862,  43  L.  ed. 
191  [aflh^ing  52  Fed.  690]  |,  bay  (Board  of 
Hay  Inspectors  v.  Pleasants,  23  Ia.  Ann.  34S ; 
New  York  v.  Nichols,  4  Hill  [N.  T.)  209). 
Intoxicating  liquors  (State  c.  Bimian,  162 
Mo.  1,  62  S.  W.  828),  tobacco  exported 
(Turner  v.  Maryland,  107  U.  S.  38,  2  S.  Ct. 
44,  27  L.  ed.  370  {affirming  55  Md.  240]),  or 
wine  (Addison  o.  Saulnier,  19  Cat.  82);  or 
may  require  the  measurement  of  coal  sold 
within  its  borders  (State  v.  Pittsburg,  etc.. 
Coal  Co.,  41  La.  Ann.  4Sd,  6  So.  220;  Charles- 
ton v.  Rogers.  2  McCord  [S.  C.)  495,  13  Am. 
Dec.  751 ;  PittaburRh,  etc..  Coal  Co.  p.  Louis- 
iana, 15Q  U.  S.  590,  15  8.  a.  459,  39  L.  ed. 
S44,  valid  although  applied  to  coal  import«d 
from  outside  the  state). 

Samples  may  be  required  to  be  furnished 
to  the  inspection  officer.  Vanmeter  p.  8pur- 
rier.  94  Ky.  22,  14  Ky.  L.  Rep.  684,  21  S.  W. 
337. 

The  die  of  aiticlea  may  be  rei^lated  by  an 
inspei^iion  law.  Turner  v.  Maryland,  107 
"U.  8.  38,  2  8.  Ct.  44,  27  L.  ed.  370. 

13.  BringinK  tbe  article  to  the  officer  is 
just  as  lawful  a  requirement  as  that  the 
officer  should  go  to  the  aaticle  for  inspection. 
Turner  r.  Maryland,  107  U.  8.  38,  2  8.  Ct 
44,  27  L.  ed.  370. 

The  removal  or  dcitructioti  of  nnsonnd  ar- 
tides  is  a  proper  part  of  an  inspection  law. 
Mid  is  an  exercise  of  the  power  to  inspect. 
Brown  c.  Maryland,  12  Wheat  (U.  8.)  419, 
<  L.  ed.  678;  Heilson  v.  Oarza,  8  Woods 
(U.  8.)  287,  17  Fed.  Cas.  No.  10,091,  per 
Bradley.  J. 

A  penalty  for  TioUtioB  of  an  inspection  law 
t^  the  sale  of  iminepected  articles  is  a  proper 
part  of  an  faispection  law.     Btate  v.  Fosdick, 
[IX.  E.  1.  b] 


21  La.  Ann.  25S.  The  mere  fact  that  bo 
penalty  for  violation  is  provided  for  doM  not 
render  an  inspection  law  invalid.  Qlover  v. 
Board  of  Flour  Inspectors,  48  Fed.  348. 

14.  Georgetown  v.  Davidson,  6  D,  O.  278, 
holding  that  the  ordinance  of  the  eity  of 
Georgetown  of  July  24,  1852,  concerning  the 
inspection  ot  flour  is  valid,  as  it  does  not  ap- 
ply to  ftour  in  troiuitu  through  the  city. 

Cattle.— Farris  v.  Henderson,  I  Okla.  3S4, 
33  Pac.  380,  holding  that  the  Oklahoma  stat- 
ute requiring  the  inspection  of  all  stock 
driven  into  a  certain  county  is  invalid  in 
view  of  the  fact  that  that  county  is  used 
largely  by  cattle  men  in  driving  cattle  from 
one  state  to  another  across  Oklahoma.  This 
driving  of  cattle  was  held  to  be  interstate 
commerce  and  the  statute  in  question  an  un- 
warranted interference  with  it 

15.  State  V.  Duckworth,  {Ida.  1SS7)  51 
Pac  456,  39  L.  R.  A.  365  (holding  that  Ida. 
Iaws  (1897),  p.  116,  IE  4,  a,  is  void  as  a  dis- 
crimination, as  it  provides  that  even  sound 
sheep  brought  in  from  outside  the  state  sball 
be  clipped  once  by  the  state  inspector,  while 
no  such  requirement  is  made  as  to  sheep 
within  tbe  state)  ;  Voight  v.  Wright,  141 
U.  8.  82,  11  8.  Ct.  855,  36  L.  ed.  638  (hold- 
ing that  it  is  unconstitutional  to  require  the 
inspection  of  flour  brought  into  a  state  at  a 
charge  of  two  cents  per  barrel  while  the  in- 
spection of  flour  produced  in  the  state  is 
merely  permitted}. 

A  provision  that  lime  imported  from  a  cer- 
tain state  only  shall  be  in  casks  of  prescribed 
kind  is  void  as  a  discrimination.  Higgius  c 
Three  Hundred  Casks  of  Lime,   130  Mass.  1. 

It  is  not  a  discrimination  for  a  state  to  re- 
quire that  all  tobacco  grown  in  the  state  for 
export  shall  be  inspected  unless  marked  iritli 
the  seller's  name,  while  tobacco  produced  and 
sold  within  the  state  need  not  be  inspected  as 
to  siie.  Turner  v.  Maryland,  107  tl.  S.  38, 
2  S.  Ct  44,  27  L.  ed.  370. 

16.  Indirect  dlscTimination. — An  inspection 
law  is  invalid  as  a  discrimination  under  the 
"  privileges  and  immunities "  clause  of  the 
constitution,  if  its  evident  purpose  or  effect 
is  to  favor  one  state  at  the  expense  of  an- 
other, even  though  it  is  not  in  terms  dis- 
criminating. So  a  statute  directing  all  meat 
sold  in  the  state  to  be  inspected  in  the  state 
before  slaughter  is  void  as  excluding  the  im- 
portation mto  the  state  of  dressed  meet 
Schmidt  f.  People,  18  Colo.  78,  31  Pac  498; 
State  V.  Klein,  126  Ind.  68,  26  N.  E.  873; 
Minnesota  v.  Barber,  136  TJ.  S.  313.  10  S.  Ct. 
862,  34  L.  ed.  465  [afflrming  39  Fed.  641]; 
Ea  p.  Kleffer,  40  Fed.  399;  Harvey  r.  HnfT- 
man,  39  Fed.  646:  i«  re  Christian,  39  Fed. 
63S;  Swift  c.  Sutphin,  39  Fed.  630.  A  pro- 
vision that  all  meats  slaughtered  one  han- 
dred  miln  from  the  plaoe  of  sale  are  to  be 
inspected  at  a  diarge  of  one  cent  e  pamtd  ii 
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d.  Fee.  A  fee  for  iaepectioii,  when  compensatory  in  natnre,  is  a  valid  provi- 
sion of  such  state  law,"  although  it  be  an  impost  on  imports  or  exports,"  and  it  is 
probably  for  congress  and  not  for  the  courts  to  decide  whether  or  not  such  fee  is 
60  excessive  that  it  should  be  reduced.'* 

2.  QvARAMTiNB  LAWS.  CoDgress  tnay  enact  the  usnal  quarantine  laws,*  and 
when  it  has  not  done  so,  the  states,  in  the  exercise  of  their  police  powers,  may 
also  pass  such  laws  in  the  usual  forme."  This  includes  quarantine  laws  concern- 
ing cattle*  and  such  laws  with  respect  to  localities  afflicted  with  disease,'*  A 
state  quarantine  fee,  compensatory  in  nature,  is  valid." 


void  aa  an  nnreiuoiiable  charge  amounting  to  ' 
a  prohibitorr  tax.  Brimmer  t>.  Rebman,  138 
U.  S.  78,  11  S.  Ct.  213,  36  L.  ed.  862  \af- 
firmiMg  41  Fed.  867J. 

17-  California. —  AddlBOn  V.  Sannier,  IB 
Cal.  82. 

Kentueky. —  Vanmeter  P.  Spurrier.  64  Ky. 
£2,  14  Ky.  L.  Rep.  084,  21  S.  W.  337,  holding 
tbe  fee  proper  aa  being  oalj  what  was  necea- 
sarv  in  furtherance  of  the  object  of  protect- 
ins  buyers  against  fraud. 

ifouisiana. —  State  D.  Pittsburg,  etc..  Coal 
Co.,  41  La.  Ann.  466,  6  So.  220. 

ifaryland.— Turner  v.  State,  56  Md.  240, 
the  cturgB  of  outage  for  inspecting  tobacco 
ia  valid. 

North  Carolina. —  Stat«  tt.  Garaleigh  Phos- 
phate, etc..  Works,  119  N.  C.  120,  25  S.  B. 
795. 

South  Carolina. —  Charleston  v.  Rogers,  2 
McCord   (S.  C.)   496,  13  Am.  Dec.  761. 

f7nif eif  Biatet.  —  Fatapeco  Quano  Co.  t. 
North  Carolina  Bd.  of  Agriculture,  171  U.  S. 
S49,  IS  S.  Ct.  862,  43  L.  ed.  191  [affirming  62 
Fed.  690] ;  Neilson  v.  Garza,  2  WoodB(U.  S.) 
287,  17  Fed.  Caa.  No.  10,091. 

See  10  Cent.  Dig.  tit.  "  Commerce,"  i  63. 

Application  of  tlw  tax. —  The  fact  that 
some  of  the  revenue  derived  from  inspection 
fees  has  been  applied  to  other  purposes  than 
inspection  does  not  o(  itself  render  the  fee 
innlid  as  a  tax  on  interstate  commerce.  Pa- 
tapsco  Guano  Co.  r.  Njrth  Carolina  Bd.  of 
Agriculture,  171  U.  S.  345,  18  S.  Ct.  862,  43 
U  ed.  191   laffirming  62  Fed.  6M]. 

An  excessive  fee  is  invalid  but  an  inspec- 
tion tax  of  twenty.flve  cents  per  ton  on  fer- 
tiliTKrs,  although  somewhat  in  excess  of  the 
actual  eost  of  inspection,  is  not  in  itself  so 
larKe  as  to  show  a  purpose  to  tax  commerce 
under  this  guise.  Patapsco  Guano  Co.  c. 
North  Carolina  Bd.  of  Agriculture,  171  U.  S, 
545.  18  8.  Ot.  882.  43  L.  ed.  IBl  [affirming 
62  Fed.  690].  Contra,  State  p.  Biiman,  162 
Mo.  1,  62  S.  W.  828,  where  it  was  held  that  a 
fee  Inrpely  in  excess  of  the  cost  of  inspection 
of  intoxicating  liquors  was  valid  in  view  of 
the  act  of  congress  of  Aug.  8,  1890,  declaring 
that  all  intoxicating  liquors  on  arrival  in  a 
state  are  subject  to  its  police  powers.  Thii 
wan  upheld  as  a  restriction  on  the  sale  and 
nae  of  liquors  which  the  state  could  have  en- 
tirely prohibited. 

18.  U.  S.  Const  art.  1,  f  10,  clause  2. 
And  see  infra,  X,  B,  2. 

19-  Stat«  r.  Bixman,  162  Ho.  1,  62  8.  W. 
828;  Patapsco  Guano  Co.  P.  North  Carolina 
Bd.  of  Agricultnre,  171  U.  S.  346,  18  S.  Ct. 


862,  43  L.  ed.  191  [affirming  62  Fed.  690]  ; 
Neilson  p.  Garaa,  2  Woods  (U.  S.)  287,  17 
Fed.  Cas.  No.  10,091. 

Contra  where  fee  aneioos  and  discriminat- 
ing. Brimmer  c.  Rebman,  138  U.  S.  78,  II 
S.  Ct.  213,  35  L.  ed.  S62  [affirming  41  Fed. 
867], 

30.  Morgan's  Louiaiana,  etc.,  R.,  eto.,  Co. 
V.  Louiaiana  SUle  Bd.  of  Health,  118  U.  S- 
455,  6  S.  Ct.  1114,  30  L.  ed.  237. 

21.  Train  v.  Boaton  Disinfecting  Co.,  )44 
Mass.  523,  11  N.  E.  929,  59  Am.  Rep.  113 
(authorizing  the  disinfection  of  veasela  in  the 
discretion  of  the  lx>ard  of  health)  ;  St.  Louis 
c.  McCoy,  IS  Mo.  238  (requiring  boats  coming 
up  the  Miaaiaaippi  river  from  ttelow  Mem- 
phis to  atop  in  quarantine  in  St.  Louia  from 
two  to  tnentj*  days)  ;  St.  Louis  v.  Boffinger, 
19  Mo.  13;  Board  of  Health  v.  Loyd,  1  Phila. 
{Pa.)  20,  7  L^.  Int.  (Fa.)  7  (concerning 
emigrants) ;  Morgan's  Louisiana,  etc.,  R.,  etc., 
Co.  V.  Louisiana  State  Bd.  of  Health,  118 
U.  8.  466,  6  S.  Ct.  1114,  30  L.  ed.  237;  Eing 
p.  American  Transp.  Co.,  I  Flipp.  (U.  S.)  I,' 
14  Fed.  Caa.  No.  7,787,  1  West.  L.  Month. 
186. 

22.  Cattle  quarantine. —  A  state  may  pro- 
hibit the  introduction  within  its  limits  of  ani- 
mals from  districts  in  which  infectious  ani- 
mal diaeaaea  prevail.  Smith  c.  St.  Louis,  eto-r 
R,  Co.,  181  U.  S.  248,  21  8.  Ct.  603,  4S  L.  ed. 
847  [affirming  20  Tex.  Civ.  App.  451,  49  S.  W. 
627]  ;  Rasmussen  v.  Idaho,  181  U.  8.  198,  2L 
S.  Ct.  594,  45  L.  ed.  820  [affirming  (Ida. 
1900)  59  Pac.  933,  62  L.  R.  A.  78]  ;  Missouri, 
etc.,  R.  Co.  p.  Haber,  169  U.  S.  613.  18  S.  Ot 
488,  42  L.  ed.  878,  holding  that  a  state  stat. 
ute,  prohibiting,  under  penalty,  persons  driv- 
ing into  the  state  cattle  capable  of  impart- 
ing disease,  and  making  the  fact  that  they 
came  from  a  certain  district  prima  facie  evi- 
dence of  such  ability  to  transmit  infection, 
and  granting  a  civil  remedy  for  damages  for 
such  infection,  is  valid  and  not  in  conflict 
with  the  congressional  r^Tilations  as  to  tha 
transportation  of  cattle.  The  court  proceeds 
on  the  theory  that  the  congressional  statute 
was  not  intended  to  affect  civil  liability,  but 
onlv  to  prevent  the  actual  spread  of  disease. 

23.  Cbmpagnie  Francaiae,  etc.  e.  Louisianai 
State  Bd.  ot  Health,  186  U.  S.  380,  22  S.  Ct. 
811,  46  L.  ed.  1209  [affirming  61  La,  Ann 
645,  26  So.  691,  72  Am.  St  Rep.  458,  66 
Ii.  R.  A.  795],  upholding  a  state  statute  ex- 
cluding healthy  persons  from  a  locality  in- 
fected with  a  contagious  disease. 

24.  Morgan's  Louiaiana,  etc.,  R.,  etc.,  Co. 
p.    State    Bd.    of   Health,    36   !«.    Ann.    860: 
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F.  FFd6  TradS-Harks.*  Oongress  may  not  regulate  tradc-inarks  used  in 
commerce  generally,  withont  restricting  8acn  regulation  to  interstate  and  foreign 
commerce  and  commerce  with  the  Indian  tribes,  as  by  requiring  the  r^;i^tratioii 
of  trade-marks,"  wliich  cannot  be  justified  on  the  ground  that  trade-marka  are 
inventions  or  discoveries  in  the  arts  and  sciences  or  are  writings  of  authors."  The 
question  whether  the  registration  of  trade-marks  used  only  in  mterstate  or  foreign 
commerce  may  be  required  by  congress  has  never  been  decided.** 

G.  Commerce  With  the  Indian  Tribes.  Congress  may  regulate  com- 
merce with  the  Indian  tribes,*  even  though  they  reside  within  the  limits  of  a 
single  state,*"  as  by  regulating  sales  of  goods  to  Indians."  The  states  may  not 
control  intercourse  with  the  Indian  tribes,"  but  where  a  tribe  ceases  to  exenuse 
its  tribal  goTommental  functions  the  state  may  terminate  its  existence." 

X.  TAXATIOH  «  OF  COKMEBCE." 
A.  Id  General  —  Power  to  Tax.     The  federal  goremment  may  tax  only 
commerce  among  the  states,  with  foreign  nations,  and  with  the  Indian  tribee; 
while  a  state  may  tax  only  commerce  entirely  wttliin  its  borders,"  or  property 


(a/^frmed  in  118  U.  S.  466,  6  8.  Ct.  1114,  30 
L.  ed.  237]. 

SB,      6ae,     generallj,     Taun-MABxa     and 

T&lt>E-}fAHaB. 

Se.  U.  S.  c.  Steffena,  100  U.  S.  82,  26  L.  ed. 
C50. 

Diveratr  of  dtiiCDBhip  will  enable  courts 
of  eqnitj  to  take  cognizance  of  trade-nutrk 
coses  under  the  earlier  invalid  statutes.  U.  S. 
«.  Seymour,  153  U.  S.  363,  14  S.  Ct.  871,  88 
L.  ed.  742;  Prince's  MeUUic  Paint  Co.  u. 
Prince  Mfg.  Co.,  53  Fed.  493;  Battle  P.  Fin- 
lay,  60  Fed.  108. 

Tbe  statute  of  Horch  3,  18B1,  is  recognized 
as  valid  as  applied  to  interatate  or  foreign 
commerce  in  Luytlea  c.  Eollendeer,  30  Fed. 
«32;  Luyties  tr.  Hollender,  21  Fed.  281 ;  Pratt 
Mfg.  Co.  P.  Astral  Rcfltang  Co..  27  Fed.  492; 
Glen  Cove  Mfg.  Co.  v.  Ludeling,  23  Blatehf. 
tU.  S.)   40,  22  Fed.  B23. 

27.  U.  S.  Const,  art.  1,  I  8,  daote  S.  In 
XT.  S.  V.  SteffeuB,  100  U.  S.  82,  25  L.  ed.  660, 
it  is  said:  "The  trade-mark  may  be,  end, 
generally  is,  the  adoption  of  nomething  al- 
ready in  existence  as  the  distinctive  aymbol 
•f  the  party  using  it.  .  .  .  But  in  neither 
cnse  does  it  depend  upon  novelty,  upon  inven- 
tion, upon  discovery,  or  upon  any  work  of 
the  brain.  It  requires  no  fancy  or  Imagina- 
tion, no  genius,  no  laborious  thougbt.  It  is 
aimply  founded  on  priority  of  appropriation." 

28.  U.  8.  o.  Steffena,  100  U.  8.  32,  25  U  ed. 
630,  ^rhere  the  question  ia  expressly  left  open. 

29.  U.  S.  Const,  art.  1,  |  S,  clause  3.  See, 
generally,  Inbiabs;  and  supra,  III,  D;  V,  C. 

Alaska  ii  an  Indian  country  in  the  legal 
sense  that  congress  is  there  the  sole  lav-mak- 
ing power  and  may  forbid  the  manufacture  or 
sale  of  intoxicating  liquors.  U.  8.  v.  Nelson, 
20  Fed.  202. 

The  power  to  regulate  Indian  contract! 
was  denied  to  congress  in  Hicks  v.  Kwharto- 
nah,  21  Ark.  100. 

Tile  punishment  of  crime  among  Indians 
cannot    be    sustained    under    the    conun 
clause.     U.  8.  v.  Bail^,  1  McLean  (U. 
234,  24  Fed.  Cas.  No.  14,496. 
[IX.  F] 


S.)   BBS, 


Sa  Veasie  o.  Moor,  11  Bow.   {U.  I 
14  L.  ed.  646. 

31.  Sales  of  hquor  to  an  Indian  under 
charge  of  an  Indian  agent,  although  made 
outaide  of  the  reservaUon  and  within  tbe 
limits  of  a  state,  may  be  regulated  by  con- 

Sesi  under  the  commerce  clause.      U.  S.   r. 
olliday,  3  Wall.   (U.  S.)   407,  18  L.  ed.  182. 

32.  Worcester  c.  Georgia,  6  Pet.  (U.  8.) 
fil6,  8  L.  ed.  483,  holding  invalid  the  Georgia 
act  of  Dec.  22,  I8Q0,  to  prevent  the  exercise 
of  assumed  and  arbitrary  power  by  persons 
under  pretext  of  authority  from  the  Chero- 
kee Indiana,  and  providing  for  the  imprison- 
ment of  persons  residing  among  them  with- 
out authority  from  the  etate  governor. 

State  jorisdictian  over  the  Indian  nation 
was  sustained  in  Caldwell  p.  State,  1  Stew. 
&  P.  (Ala.)  327;  SUto  P.  Foreman,  8  Yen. 
(Tenn.)  256. 

S3,  fn  re  Narragaiiaett  Indiana,  20  R.  L 
716,  40  Atl.  347. 

34.  See,  generally,  Taxation. 

35.  For  ucenBe-taifts  aee,  generally,  titpm, 
IX;  and  especially  «upra,  IX,  B,  1. 

36.  State  taxation  of  biterstate  conuneice. 
— "  Interatate  commerce  cannot  be  taxed  at 
all,  even  though  the  same  amount  of  tax 
should  be  Inid  on  domestic  commerce."  Rob- 
bins  p.  Shelby  County  Taxing  DisL,  120  U.  S. 
489,  7  S.  a.  692,  30  L.  ed.  604. 

Hature  of  taxing  power  of  atatea. —  "The 
taxing  power  of  a  State  is  one  of  its  attri- 
butes of  sovereignty.  And  where  there  hat 
been  no  compact  with  the  federal  government. 
or  cession  of  jurisdiction  for  the  purpoeea 
speci&ed  in  the  Constitution,  this  power 
reaches  all  the  property  and  business  within 
the  State,  which  are  not  properly  denomi- 
nated Ihe  means  of  the  general  aovemment." 
Nathan  p.  Louisiana,  8  How.  (U.  S.i  73.  12 
L.  ed.  992.  Sec  also  McCulloch  p.  Maryland, 
4  Wheat.  (U.  8,)  316,  4  L.  ed.  679,  where  the 
following  genera!  principle  is  laid  down ; 
"  Taxation  is  an  Incident  of  sovereignty,  and 
is  co-eztensive  with  that  to  which  it  is  an 
incident.      All  subjects  over  which  the  sov- 
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having  a  n^iu  in  the  state  and  Deed  in  internal  or  interstate  or  foreign  commerce, 
nnlefis  such  property  is  taxed  merely  because  it  is  nsed  in  aucE  commerce." 
Direct  taxes  levied  by  the  federal  government  on  commerce  or  its  instrumenta 
must  be  apportioned  amoue  the  several  states  according  to  population."  The 
states  may  m  no  way  directly  tax  commerce  itself,  even  though  the  same  tax  is 
levied  on  mtemal  commerce." 

B.  Taxation  of  Property  the  Sul^eot  of  Commerce  —  l.  In  Obneral  — 
a.  situs  In  State.  A  state  may  lawfully  tax  property  produced  within  its  bor- 
der^*' or  imported  from  outside  the  state  and  incorporated  in  state  property  by 
reaching  its  aestination,  for  the  purpose  of  nee  or  sale  in  ttie  state."  A  state  may 
also  tax  property  temporarily  withm  it  for  the  purpose  of  the  expenditure  of 
vork  and  labor  upon  it,"  but  may  not  tax  goods,  the  subjects  of  interstate  or  for- 
eign commerce,  which  are  in  the  process  of  transportation  through  the  state," 
altuougli  tlie  merchandise  may  be  temporarily  at  rest  within  the  state.**  A  state 
may  tax  goods,  although  intended  for  export,  before  thev  commence  their  final 
movement  for  transportation  from  the  state  of  their  origin  to  that  of  their  dea- 


creigu  power  of  a  state  extends,  are  objects 
of  tajcation;  but  those  over  which  it  does  not 
extend,  are,  upon  the  soundest  principles,  ex- 
enipt  from  taxation." 

37.  Olouceeter  Fen;  Co.  v.  PennsylTania, 
114  U.  8.  106,  G  S.  Ct.  8S6,  29  L.  ed.  158, 
where  the  following  language  is  used : 
**  While  it  is  conceded  that  the  property  in 
»  State  beloaging  to  a  foreign  corporation  en- 
Cftged  in  foreign  or  Interstate  commeTce  may 
be  taxed  equally  with  like  property  of  a  do- 
iDestic  corporation  engaged  in  that  business, 
we  are  clear  that  a  tax  or  other  burden  im- 
posed on  the  property  of  either  corporation 
Because  it  is  used  to  carry  on  that  commerce, 
or  upon  the  transportation  of  persons  or  prop- 
erty, or  for  the  navigation  of  the  public 
waters  over  which  the  transportation  is  made, 
ia  invalid  and  void  as  an  int«rference  with 
and  an  obstruction  of  the  power  of  Congress 
in  the  r^ulation  of  such  commerce." 

38.  U.  S.  Const,  art.  1,  |  2,  clause  3.  And 
Bce,  generally,  Ti.XATIon. 

SO.  Fargo  c.  Michigan,  121  U.  8.  230,  7 
S.  Ot.  867,  30  K  ed.  888;  Robbins  u.  Shelby 
County  Taxing  Dist,  120  U.  8.  489,  7  S.  Ct. 
SOS,  30  L.  ed.  994;  Philadelphia,  etc.,  R.  Co. 
t.  Pennsylvania,  16  Wall,  (U.  8,)  232,  21 
L.  ed.  146;  Crandall  c.  Nevada,  6  Wall.(U.S.) 
3S,  18  L.  ed.  744. 

4a  See,  generally.  Taxation. 

41.  Jn  re  Wilson,  IS  D.  C.  341,  12  L.  R.  A. 
624;  Pittsburgh,  etc..  Coal  Co.  c.  Bates,  156 
U-  S.  577,  15  8.  a.  416.  39  L.  ed.  538  [o^ 
firming  40  La.  Ann.  22Q,  3  So.  642,  8  Am.  St. 
Rep.  510] ;  Brown  v.  Houston,  114  U.  8.  622, 
6  S.  Ct.  1091,  29  L.  ed.  257  lo/^irmtnff  33  La. 
Ann.  S43,  39  Am.  Rep.  284J. 

Aa  to  when  piopeity  becomes  Incorporated 
with  tlie  mass  of  property  in  the  state  see 
anpro,  VHt. 

4S.  Standard  Oil  Co.  o.  Combs,  96  Ind.  179, 
181,  40  Am.  Rep.  166  (holding  that  stoves 
purchased  by  a  non-reaident,  remaining  in  the 
Bt«te  only  for  the  application  of  a  finishing 
process,  are  subject  to  state  taxation,  the 
court  saying:  "Property  within  the  State 
for  the  purpose  of  undergoing  any  part  of  the 


process  ol  manufacture  is  here  for  more  than 
a  temporary  purpose  connected  with  its  trans- 
portation. The  «(u«  of  the  property  does 
not  depend  upon  the  extent  of  the  worlc  that 
is  to  be  done  upon  it,  for,  if  it  is  here  to  be 
put  through  any  of  the  stages  in  the  process 
of  manufsicture,  it  is  here  for  a  purpose  which 
legitimately  subjects  it  to  taxation")  ;  Rie- 
man  v.  Shepard,  27  Ind.  288 ;  PoweU  v.  Madi- 
son, 21  Ind.  336. 

Cattle  ErasbiK  in  a  state,  although  in  tran- 
sit on  foot  through  the  state,  are  subject  to 
taxation  under  a  law  taxing  live  stock  brought 
into  the  state  for  the  purpose  of  grazing. 
Kelley  v.  Rhoads,  9  Wyo,  352,  63  Pac  836, 
87  Am.  8t.  Rep.  060. 

43.  Standard  Oil  Co.  V.  Bachelor,  89  Ind. 
1 ;  Philadelphia,  etc.,  R.  Ca  r.  Pennsylvania, 
15  Wall.  (U.  S.)  232,  21  L.  ed.  146  [reiier*ing 
62  Pa.  St.  286,  1  Am.  Rep.  309].  Compw 
Kelley  x>.  Rhoads,  0  Wyo.  352,  63  Pac.  936, 
87  Am.  St.  Rep.  950,  where  cattle  in  transit 
through  a  state  on  foot,  grazing  as  they  went, 
were  held  subject  to  a  stat«  cattle-grazing 
statute.  And  see  confra.  State  f.  Delaware, 
etc.  R.  Co.,  30  N.  J.  L.  473 ;  Pennsylvania  R. 
Co.  V.  Com.,  3  Grant   (Fa.)    128. 

Capital  invested  in  products  on  shipboard 
for  exportation  to  foreign  countries  or  in 
transit  from  one  state  to  another;  —  qwcn 
whether  it  may  be  taxed.  People  v.  New 
York,  104  U.  8.  466,  26  L.  ed.  632. 

44.  Deposit  on  a  dock  for  tiansahipment 
does  not  give  rise  to  a  «thi«  within  the  state 
for  the  purposes  of  taxation.  Stata  v.  Car' 
rigan,  30  N.  J.  L.  35. 

Logs  cut  out  of  the  state  and  floated 
thiongh  the  state  to  the  sea,  but  which  lie 
over  in  the  state  during  one  season  on  ac- 
count of  low  water,  are  not  subject  to  taxa- 
tion by  the  state  in  which  they  thus  lie  over. 
Coe  F.  Errol,  62  N.  H.  303  [o/^Tf?ieii  in  U9 
U.  S.  517  dvchHn,  8  8.  Ct.  475,  20  L.  ed. 
716]. 

Delay  for  separttion  and  aasortment  merely 
in  the  courts  of  interstate  transportation  does 
not  render  the  goods  liable  to  state  taxaticm. 
SUte  P.  Engle,  34  N.  J.  L.  426. 

[X.  B.  1,  a] 
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tination,*'  and  this  final  movement  is  not  began  when  goods  are  bronght  from 
points  within  the  state  and  collected  in  a  central  storage  depot  in  the  state  pre- 
paratory to  final  Bliipmeut.*' 

b.  Discriminations.  A  state  may  not  in  any  way  discriminate  in  its  taxatioa 
against  the  products  and  manufactnres  of  other  states  or  foreign  conntries;"  bat 
there  \a  no  discrimination  where  the  same  tax  is  lud  on  sndi  goods  as  is  laid  on 
state  products  or  manufactnres.'* 

c.  Within  the  Indian  Beservatlons.'"  The  state  may  not  levy  taxes  on  prop- 
erty within  tlie  Indian  reservations."" 

2.  Duties  on  IsPOHrs  and  Expobts  ' —  a.  Definition  and  Seope.  The  plimae 
'*  imports  or  exports"  refers  only  to  imports  from  and  exports  to  a  foreign 
country,"  and  does  not  apply  to  passengers!" 

b.  Who  Hay  Levy — (t)  National  Powes.    Congress  may  impose  any  duty 


45.  Myers  v.  Baltimore  Countj,  83  Md. 
SeS,  3S  Atl.  144,  S5  Am.  St.  Rep.  349,  34 
L.  R.  A.  3DB;  Coe  v.  Errol,  llfl  U.  S.  517,  6 
B.  Ct.  476,  2B  L.  ed.  715  laffirming  62  N.  H. 
303].  Contra,  Ogilvie  v.  Crawford  County, 
2  McCrary  (U,  S.}  148,  7  Fed.  745,  holding 
that  goods  ready  and  intended  for  inmediabe 
shipment,  when  actually  shipped  in  a  reason- 
able time,  are  beyond  the  reach  of  state  taxa.- 

Coal  mined  in  the  state  awaiting  shipment 
to  parties  outside  the  state  who  have  pur-' 
cha^aed  it  is  not  subject  to  state  taxaUotL 
State  V.  Carrigan,  39  N.  J.  L.  36. 

48.  Coe  P.  Irrol,  110  U.  8.  517,  fl  S.  Ct. 
476,  2B  L.  ed.  715  [aflirnUng  62  N.  H,  803]. 

The  theory  of  the  conrt  ia  well  stated  by 
Bradley,  J.,  in  Cob  p.  EitoI,  llfl  U.  8.  617.  8 
S.  Ct.  476,  29  L.  ed.  716,  as  follows:  "There 
must  be  a  point  of  time  when  they  fthe  goods] 
cease  to  be  governed  exclusively  by  the  do- 
mestic law  and  begin  to  be  governed  and  pro- 
tected by  the  national  law  of  conintercial 
r^ntation,  and  that  moment  seems  to  us  to 
be  a  legitimate  one  for  this  purpose,  in  which 
they  commence  their  final  movement  for 
transportation  from  the  State  of  their  origin 
to  that  of  their  destination.  When  the  prod- 
ucts of  the  farm  or  the  forest  are  collected 
and  brought  in  from  the  surrounding  country 
to  a  town  or  a  station  serving  as  an  entrepot 
for  that  particular  region,  whether  on  a  river 
or  a  line  of  railroad,  such  products  are  not 
yet  exports  nor  are  they  in  process  of  expor- 
tation, nor  is  exportation  begun  till  they  are 
committed  to  the  common  carrier  for  trans- 
portation out  of  the  State  to  the  State  of 
their  destination  or  have  started  on  their  ulti- 
mate pXHsa^nt  to  that  State." 

47.  Powell  It.  State,  69  Ala.  10;  Vines  f. 
State,  67  Ala.  73;  Walling  «.  Michigan,  116 
U.  S.  446,  6  S.  Ct.  464.  29  L.  ed,  801.  Cam- 
pare  Huddleston  e.  Hagerty,  1  Ohio  S,  &  C. 
PI,  Dec.  331,  2  Ohio  N.  P.  201,  where  it  was 
held  tbnt  the  taxation  of  personal  property 
consigned  from  a  place  without  the  state  for 
sale  within  the  stat«  but  not  requiring  a 
consignee  to  list  property  consigned  for  sale 
from  any  place  within  the  state  is  not  a 
discriminstion  between  the  home  and  foreign 
product.  And  see  oontra.  People  ».  Coleman, 
4  Cal.  46.  60  Am.  Dec.  631. 

[X.  B.  1,  a] 


48.  Bm  p.  Hanson,  2S  Fed.  127;  Bm  p. 
Thornton,  4  Hughes  (U.  6.)  220,  12  Fed. 
638,  tax  on  sample  agents. 

40.  See,  generally,  Ihdiaks;  and  Mipnt, 
III,  D;  V,  C;  IX,  G, 

60.  Foster  v.  Blue  Earth  County,  7  Minn. 
140,  holding  such  tax  inconsistent  with  tile 
power  of  congress  over  the  Indian  tribes. 

51.  Alabama. —  Hinson  c.  Lott,  40  Ala. 
12S  [ai^rmnl  in  8  Wall.  (U.  S.)  14S,  19 
L.  ed.  387]. 

Louitiatta. —  State  v.  Pittsbnrg,  etc..  Coal 
Co.,  41  Id,  Ann.  466,  «  So.  ^.  ContrOr 
State  e.  Kennedy,  19  Ia.  Ann.  397. 

Miasomi. —  State  V.  Bixman,  162  Mo.  I,  82 

B.  W.  829,  inspection  fee  on  articles  from  an- 
other state. 

Nevada.—  Em  p.  Martin,  7  Nev.  140,  8  A" 
Rep.  707,  as  to  "exports," 

North  CaroUna. —  State  V.  Norria,  78  H.  C. 
443. 

Boulh  CaroUna. —  State  «.  Pinckney,  10 
Rich.  (B.  C.)  474  (aa  to  "imports")  ;  8Ut« 
V.  Charleston,  10  Rich.  (S,  C,)  491  {aa  to 
alaves  imported  from  another  state). 

United  Btalet. —  Brown  e,  Houston,  114 
U,  S.  622,  5  S,  Ct.  1091,  29  L.  ed.  267 ;  Wood- 
ruff p.  Parham,  8  Wall.  (0,  S.)  123,  19  L.  ed. 
382;  Preston  p.  Finley,  72  Fed.  850;  Em  p. 
Brown,  48  Fed.  435.  And  see  oontra.  Brown 
V.  Maryland,  12  Wheat.  (U.  S.)  419,  449,  8 
L.  ed.   678,  where  it  was  said  by  Marshall, 

C.  J.,  in  the  course  of  the  discussion  of  tha 
constitutional  phrase,  "duties  on  imports": 
"  It  may  be  proper  to  add,  that  we  euppoaa 
the  principles  laid  doivn  in  this  case,  to  ap- 
ply  equally    to    importations    from    a    8ist«r 

See  10  Cent.  Dig,  tit  "Commerce,"  |  61; 
and,  generally.  Customs  Dcmca. 

Viewed  fiom  Btuidpoint  of  the  taadnc 
power  the  word  "exporta"  refers  only  to 
goods  exported  from  the  jurisdiction  of  the 
taxing  power.  State  v.  Charleston,  10  Ridti. 
(S,  C.)   491, 

5S.  New  York  o.  Compagnie  Generals 
Transatiantique,  107  U,  S.  69,  2  S.  Ct.  87,  27 
L.  ed.  383  ^affirming  20  Blatchf.  (U.  S.)  298. 
10  Fed.  357];  Crandall  c.  Nevada,  «  Wall. 
(U.  S.)  35,  18  L,  ed.  744,  where  it  was  held 
that  passengers  going  out  of  the  stat«  were 
not  exporta.     See  also  Smith  v.  Turner,  T 
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on  imports  from  a  foreign  country"  but  haa  no  power  to  impose  a  dot;  on 
exports  from  a  state." 

(ii)  Stats  Power.  No  state  may  lay  a  duty  on  imports  or  exports  withoat 
thecoQBent  of  congress  "except  for  the  purpose  of  executing  her  inspection  laws.** 

e.  On  What  Property — (i)  Lvfosts.  Imports  consist  of  subjects  of  couimerce 
imported  into  a  state  before  their  incorporation  with  state  property." 

(n)  Exports.  The  word  "exports"  includes  property  sold  to  exporters  await- 
ing  Bhipment,"  but  not  property  purchased  by  dealers  for  the  purpose  of  exporta- 
tion."^ A  state  tax  on  foreign  bills  of  lading  is  invalid  as  a  tax  on  exports,**  but 
a  state  tax  oit  foreign  bills  of  exchange  is  not." 

d.  Form  or  Duties  — (i)  What  Are  Imposts  oy Imposts  or  Exfosts.  A 
tax  on  sales  of  goods  is  a  duty  on  imports  or  exports  wbon  applied  to  foreign  but 
not  to  merely  interstate  commerce."     A  state  prohibition  on  the  sale  of  liquors 


How.  (U.  S.)  2S3,  12  L.  ed.  702,  where  the 
qneetiou  whether  a  head  laoney  tax  on  im- 
migraiita  was  a  duty  on  imports  waa  diiicuBsed 
but  not  decided. 

53.  See,  generally,  Cttstoks  Dutteb. 

54.  "No  tax  or  dutj  ahsU  be  laid  on 
artieltf  exported  from  any  Btate."  U.  3. 
Const,  art  I,  t  0.  daiue  6. 

5S:  State  tax  on  exports  to  another  state 
inTftlid  aa  a  r^nlation  of  commeree  (Wallin;; 
r.  Michigan,  IIQ  U.  S.  446,  6  S.  Ct.  454,  20 
L.  ed.  691.  See  also  dictum  in  Coe  c.  Errol, 
118  U.  S.  B17,  6  S.  Ct.  475,  29  L.  ed.  715)  ; 
and  hence  a  tax  on  all  coal  mined  in  the  state 
and  tnjupoTted  to  any  point  in  the  state  or 
outride  (State  v.  Cumberland,  etc.,  S.  Co., 
40  Md.  22  Iciting  Philadelphia,  etc.,  R.  Co.  ff. 
Pennajlvania,  15  Wall.  (U.  S.)  232,  21  L.  ed. 
140]).  or  on  unsmelted  ore  exported  from 
the  state  (Jackson  Min.  Co.  e.  Auditor-Oen., 
32  Mich.  488)  ia  void  as  on  interference  with 
interstate  commerce. 

60.  No  state  shall,  without  the  consent  of 
Mngre«s,  laj  any  imports  or  duties  on  im- 
ports or  exports,  except  what  ■may  be  ahso- 
latelj  necessary  for  executing  its  inspection 
laws.     U.  S.  Const  art.   I,   i   10,  clause  2. 

As  to  Inspection  fee  see  infra,  X,  B,  2,  d, 
(ra). 

Valid  till  congress  acta.— It  has  been  held 
that  a  state  may  tax  Imports  for  any  purpose 
in  the  absence  of  congressional  control. 
Padetford  r.  Savannah,  14  Ga.  43S. 

Admission  ef  states  to  the  tlnlon. —  See 
Cocke  p.  Calkin,  I  Tex.  542,  on  the  question 
when  TexttB  been  me  a  part  of  the  United 
States  and  therefore  ceased  to  have  the  right 
to  lev;  import  duties. 

57.  As  to  when  merclundlse  imported  be- 
comes  incotparated  with  stste  property  so 
thst  its  taxation  Is  not  invalid  as  a  duty  on 
imports  see  May  c.  New  Orleans.  178  U.  S. 
496.  20  B.  Ct.  0T6,  44  L.  ed.  1165;  and,  gen- 
erally, mpra,  VTII, 

As  to  what  are  imports  see,  generally, 
Cdbtohs  Dcttes, 

Goods  In  ori^nal  packazes. —  Goods  Im- 
ported from  a  foreign  country  are  not  sub- 
ject to  taxation  in  the  state  while  they  re- 
main in  the  hands  of  the  importer  in  original 
packifies.  State  v.  Davis,  (N.  J.  1901)  50 
Atl.  GS6.  And  to  the  same  effect  see  Pitldn's 
Appeal,  193  111.  288,  61  N.  E.  1048. 


K8.  Clarke  V.  Clarke,  3  Woods  (U.  S.)  408, 
6  Fed.  Cas.  No.  2,848.  See  also  CUBTOUS 
Dcnxs. 

09.  Myers  c.  Baltimore  County,  83  Md. 
385,  35  Atl.  144,  65  Am.  St.  Rep.  3i0,  34 
L.  R.  A.  309. 

60.  Fairbank  V.  V.  S.,  181  U.  S.  283,  21 
8.  Ct.  048,  46  L.  ed.  862 ;  Almy  v.  Californin, 
24  How.  (U.  8.)  169,  16  L.  ed.  644,  where 
the  court  in  an  opinion  based  upon  the  au- 
thority of  Brown  v.  Maryland,  12  Wheat, 
(U.  8.)  419,  6  L.  ed.  67S,  speaks  as  follows: 
"  A  tax  or  duty  on  a  bill  of  lading,  although 
differing  in  form  from  a  duty  on  the  article 
ehipned,  is  in  substance  the  same  thing;  foi- 
a  bill  of  lading,  or  some  written  instrument 
of  the  same  import,  is  neccasarily  always  as- 
sociated with  every  shipment  of  articles  of 
commerce  from  the  ports  of  one  country  to 
those  of  another.  The  necessities  of  commerce 
require  it."  This  cose  was  overruled  in  so 
far  as  it  held  that  the  terms  "  Imports  "  and 
"  exports "  might  apply  to  Interstate  com- 
merce, by  Woodruff  c,  Parham,  8  Wall.  (U.  S.t 
123,  19  L.  ed.  382,  but  on  the  question  cited 
In  the  text  it  is  still  law,  and  was  sustained 
by  Woodruff  c.  Parham.  See  opinion  of 
White,  J.,  in  Dooley  v.  U.  S.,  183  U.  S.  151, 
160,  22  S.  a.  82,  46  L.  ed.  1Z8 ;  Fairbank  v. 
V.  S.,  181  U.  8.  283,  21  S.  C?t  048,  45  L.  ed. 
B62. 

61.  Eai  p.  Martin,  7  Nev.  140,  8  Am,  Rep. 
707;  Williams  c.  Fears,  179  U.  S.  270.  21 
B.  Ct.  128.  45  L.  ed.  186;  Paul  r.  Virginia. 
8  Wall.  (U.  S,)  168,  19  L.  ed.  357;  Nnthan 
V.  Louisiana,  8  How.  |U.  S.)  73,  81.  12  L.  ed. 
992,  where  it  is  said:  "  A  bill  of  exchange  is 
neither  an  export  nor  an  import.  .  .  .  The  in- 
dividual who  uses  his  money  and  credit  in 
buying,  and  selling  bills  of  exchange  .  .  .  may 
be  taxed  by  a  state.  .  .  .  He  ia  not  engaged 
in  commerce,  but  in  supplying  an  instrument 
of  commerce." 

62.  Dooley  r.  U.  S.,  183  U.  S.  151,  Ifll,  22 
8.  Ct.  62,  4a  L.  ed.  128,  per  White,  J. ;  Fair- 
bank  V.  V.  S.,  181  U.  8.  283.  21  S.  Ct.  648, 
45  L.  ed.  862;  Brown  c,  Houston,  114  U.  S. 
622.  5  S.  Ct.  1001,  29  L.  ed.  267;  Woodruff 
V.  Parham,  S  Wall.  (U.  S.)  123.  IB  L.  ed. 
382.  Contra,  Almy  v.  California,  24  How. 
(U.  S.)   169,  18  L.  ed.  644. 

Sales  of  foreign  goods  may  not  be  taxed  by 
the  states  while  the  merchandise  is  in  the 
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maj  be  a  datr  on  imports  and  hence  invalid  within  the  "imports"  clanee  of  tlie 
conatitDtion." 

(ii)  What  Are  Not  Ixfosts  on  Imposts  or  Exports.  Atas  on  importa 
or  exports  is  not  created  by  a  license-tax  on  a  baBinees,**  on  traveling  inereuants 
or  peadlere,"  or  on  other  merohants  doing  business  in  the  Btate  \^oy  a  tax  on 
money  invested  in  the  bnsineaaof  buying  imports;"  by  a  corporate  franchise  tax, 
although  the  corporation  is  engaged  in  the  importing  business ; "  by  a  tax  on  tlie 
groBB  receipts  of  interstate  business  ;**  by  a  capitation  tax  on  passengere  leaving 
a  state ;''°  or  by  an  inheritance  tax  levied  on  all  foreign  heirs  or  legatees.^  An 
ordinary  personal  property  tax  is  not  a  tax  on  exports,  although  the  property 
taxed  is  invested  in  the  business  of  exporting  and  in  property  in  the  proceBS  of 

66.  Smrs  v.  Warren  County,  36  Ind.  MT, 
10  Am.  Rep.  S2  (license-fee  on  oon-residait 
traveling  merchajitB  vending  foreign  nKrcbui- 
diae)  ;  Wynne  t>.  Wight,  18  N.  C.  IB;  Cowk« 
e.  Brittain,  9  N.  C.  204;  In  re  Rudolpli,  S 
Sawy.  (U,  S.)  296,  2  Fed.  85.  See  also  «ipr«, 
VII;  IX,  B,  I. 

66.  People  v.  Walling,  63  Mich.  264.  IR 
N.  W.  B07  (license-taz  on  nan-residentB  Bell- 
ing liquOTE  in  the  state ;  the  case  wM  le- 
reraed  in  116  U.  S.  446,  6  S.  Ct.  454,  29  L.  ed. 
691,  but  on  the  ground  that  the  tax  was  void 
aB  a  discrimination) ;  Em  p.  Robinson,  12  Nev. 
263,  2a  Am.  Rep.  794;  Paguet  r.  Wade,  4 
Ohio  lOT;  State  v.  Harrington,  68  Vt  622,  36 
Atl.  515,  34  L.  R.  A.  100. 

67.  Padelford  «.  Savannah,  14  Ga.  433i 
People  V.  Barker,  21  N.  Y.  App.  Div.  480,  48 
N.  Y.  Buppl.  641,  where  the  N.  Y.  law* 
(1892),  c.  202,  i  1,  prohibited  a  deduction  in 
any  taiation  asBeaement  (or  any  debt  "  in- 
curred in  the  purchase  of  non-taxable  prep- 
ertj,"  and  it  was  held  that  a  refusal  to  make 
a  deduction  for  money  borrowed  to  buy  im- 
ports was  not  an  impost  on  imports,  as  tha 
prohibition  covered  all  non-taxable  property. 
whence  it  could  not  be  claimed  that  the  stat- 
ute was  directed  expressly  at  imports. 

68.  People  v.  RoberU,  158  N.  Y.  168,  5! 
N.  E.  1104  [revernng  29  N.  Y.  App.  Di». 
685,  51  N.  Y.  Supp!.  487] ;  People  r.  Roberts, 
158  N.Y.  162,62  N.  E.  H02. 

68.  Minot  v.  Philadelphia,  etc.,  R.  Co.,  IB 
Wall.  (U.  S.)  206,  21  L.  ed.  888;  Philadel- 
phia, etc.,  R.  Co.  V.  Pennsylvania,  15  Wall. 
(O.  S.)  284,  21  L.  ed.  164  [reversing  62  Pa. 
St.  286,  1  Am.  Rep.  390,  and  citing  Woodmir 
V.  Parham,  8  Wall.  (U.  S.)  123.  10  L.  ed. 
382].  That  such  a  tax  may  be  void  as  an 
interference  with  commerce  see,  however, 
Philadelphia,  etc..  Mail  Steamship  Co.  r. 
Pennsylvania.  122  U.  S.  320,  7  S.  Ct.  1118,  30 
L.  ed.  1200  [overruling  Philadelphia,  etc.  B. 
Pennsylvania.  ■  15  Wall.   [U.  S.)   284, 


Mo,  344  i  People  t>.  Moring,  47  Barb.  (N.  Y.) 
642;  Cook  V.  Pennsylvania,  97  U.  S.  666,  24 
L.  ed.  1015,  where  it  is  held  that  a  statute 
which  requires  au  auctioneer  to  collect  and 
pay  into  the  state  treasury  a  tax  on  his  sales 
IB  invalid  when  applied  to  imported  goods  in 
the  original  packageB,  sold  by  him  for  the 
importer. 

Soles  of  domeatic  good*  may  be  taxed  by 
the  states  without  infringing  on  the  "  imports 
or  exports "  clause.  Ctunming  v.  Savannah, 
R.  M.  Charlt.  (Ga.)  £6;  Harrison  v.  Vicks- 
burg,  3  Sm.  A  M.  (Hiss.)  581,  41  Am.  Dec. 
633  (city  tax  on  sales  of  goods  imported 
from  another  state) ;  8tat«  v.  Pindcney,  10 
Rich.  (S.  C.)   474. 

ThOM  buying  cargoes  "  to  anlve  "  are  not 
importere.  Waring  v.  Mobile,  8  Wall.  (U.  S.) 
110.  10  L.  ed.  342,  where  it  was  held  that 
goods  bought  of  the  shipper  but  not  to  be  at 
the  risk  of  the  purchaser  until  delivered 
could  be  properly  taxed  ty  the  state,  although 
still  in  the  original  packages. 

63.  See,  generally,  iNTOXiCATTtro  LiquoBS; 
and  Bttpra,  VIII.  See  also  Leiay  v.  Hardin, 
136  U.  S.  100,  10  8.  Ct.  681,  34  L.  ed.  128 
[overrvling  the  reasoning  of  Peirce  v.  New 
Hampshire,  5  How.  (U.  8.)  554,  12  L.  ed. 
279,  in  which  latter  cose  it  was  said  that  a 
state  prohibition  law  was  not  an  impost  on 
imports].  And  compare  People  o.  Hunting- 
ton, 4  N.  Y.  Le|!.  Oba.  187,  where  it  was  held 
that  a  prohibition  against  the  sale  of  liquor 
to  be  drunk  on  the  premises  was  not  a  tax  on 
imports. 

64.  Osborne  v.  Mobile,  44  Ala.  493  [af- 
firmed in  16  Wall.  (U.  S.)  479,  21  L.  ed.  470, 
without  there  commenting  on  the  question 
whether  or  not  the  tax  in  question,  a  license- 
tax  on  an  express  company,  was  a  duty  on 
importa  or  exports] ;  People  v.  Coleman,  4 
Cal.  46,  60  Am.  Dee.  661;  Jenkins  v.  Ervin, 
8  Heisk.  (Tenn.)  466;  Higgina  c.  Rinker,  47 
Tex.  381.  Compare  American  Fertilizing  Co. 
V.  North  Carolina  Bd.  of  Agriculture,  43  Fed. 
600,  11  L.  R.  A,  179.  where  a  licensetax  on 
the  privil^e  of  sale  of  fertilizers  was  held 
the  same  as  a  tax  on  the  fertilizers  themselves 
[oiling  as  authority  for  this  point  Brown  v. 
Maryland,  12  Wheat.  (U,  S.)  419,  6  U  ed. 
678],  but  as  they  were  imported  from  another 
state  the  court  decided  the  ease  on  the  point 
that  the  tax  was  an  unconstitutional  inter- 
ference with  interstate 
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21  L.  ed.  164]. 

70.  Crandall  p.  Nevada,  6  Wall.  (U.  S.) 
35,  18  L.  ed.  744. 

71.  Magee  v.  Grima,  8  How.  (U.  S.)  480. 
12  L.  ed.  1168  [affirming  12  Rob.  (La.)  6841. 
where  it  is  said  by  Taney,  C.  J.:  '"Ibe  law 
in  question  is  notfiing  more  than  an  exerciw 
of  the  power  which  every  state  and  sover- 
eignty poeseescB,  of  regulating  the  msnner 
and  term  upon  which  property  real  or  per- 
sonal within  its  dominion  may  be  tTansmitted 
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exportation ; "  and  neither  is  a  United  Btatee  stamp  act,  aimed  at  the  prevention 
of  frand  ™ 

(m)  IsEPSCTioif  Fxss.  Duties  on  imports  or  exports  may  be  levied  by  the 
states  to  the  extent  of  proper  fees  for  inspection  of  articles  of  commerce.'*  It 
has  been  said  that  if  a  law  is  in  reality  an  inspection  law  it  is  valid  althoogh  its 
fee  is  excessive,  nntil  congress  supersedes  it.'" 

(ir)  Wbarfags  Fees.  Keasonable  wharfage  fees  compensatory  in  nature 
are  not  void  as  duties  on  imports  or  exports." 

S.  Stamp  duties  on  Bills  o?  Exchancb  and  Bills  of  Ladiho.  Neither  congress" 
oor  a  state  may  levy  a  stamp  tax  on  foreign  bills  of  lading.''^  And  a  state  may 
not  lay  snch  dnties  on  bills  of  lading  connected  with  interstate  commerce,''*  but 
may  so  tax  bills  of  exchange  used  in  foreign  or  interstate  commerce.°° 

4.  TowiAQB  Tax  —  a.  Deflnltlon.  A  tonnage  tax  is  a  tax  levied  on  a  vessel  as 
an  instnunent  of  commerce  and  not  according  to  its  value  as  property,"  and  it 


by  lut  will  and  tettftownt,  or  hj  inheritance. 
.  .  .  Every  state  or  nation  may  unques- 
tionably refuse  to  allow  an  alien  to  take 
either  real  or  peraonal  property  eituated 
mthin  its  limits,  either  u  heir  or  legatee." 

72.  People  v.  New  York,  10  Hum  (K.  T.) 
£55. 

73.  The  Btamp  duty  required  on  tobacco 
exported  by  the  acts  of  congress  of  1868  and 
of  1B72  was  a  means  simply  of  identi^ng 
tobacco  intended  for  exportation  and  was 
merely  coiDpensatorj  in  nature  and  valid. 
BniweU  v.  Burgess,  32  Gratt.  (Va.)  472; 
Tnrpin  p.  Burgess,  117  U.  8.  504,  6  S.  Ct 
835,  2S  L.  ed.  988;  Pace  P.  Burgess,  92  U.  8. 
372,  23  L.  ed.  657. 

74.  U.  S.  Const,  art  1,  |  10,  clause  2;  Tur- 
ner e.  Btat«,  107  U.  8.  38,  2  B.  Ct.  44,  27 
L.  ed.  370,  where  an  inspection  law  is  held 
nlid  which  provides  for  exemption  from  its 
provisions  of  tobacco  packed  where  grown. 
And  see  supra,  IX,  D,  2,  c,  (n)  ;  IX,  E,  1,  d. 

70.  Bradley,  J.,  in  Neitson  e.  Oarza.  2 
Woods  (U.  S.J  287,  17  Fed.  Cas.  No,  10.091 
(where  it  is  said;  "It  seems  to  me  that 
congrcH  is  the  proper  tribunal  to  decide  the 
question,  whether  a  charge  or  duty  is  or  is 
not  excessive.  If,  therefore,  the  fee  allowed 
in  this  ease  by  the  state  law  la  to  be  regarded 
as  in  effect  an  impost  or  du^  on  imports  or 
exports,  still  if  the  law  is  really  an  inspec- 
tion law,  the  duty  must  stand  until  congress 
shall  see  fit  to  alter  it."  The  above  lan- 
guage was  considered  a  possible  view  in 
Turner  r.  Uarylaud,  107  U.  B.  38,  2  8.  Ct.  44, 
27  L.  ed.  370,  and  cited  with  approval  in 
6taU  0.  Bixman,  192  Uo.  1,  62  8.  W.  828)  ; 
Patapeco  Guano  Co.  V.  North  Carolina  Bd. 
of  Agriculture,  171  U.  8.  345,  18  8.  Ct.  862, 
43  L.  ed.  191.  See  also  Padelford  c.  Savan- 
nah, 14  Oa.  438. 

76.  Wharfage  fees  proportioned  to  the  ton- 
nage of  the  vessel  are  not  imposts  on  imports 
or  exports,  where  they  are  in  tbeir  nature  and 
Intent  merely  local  port  charges.  Benedict 
e.  Vanderbilt,  1  Rob.  (N.  Y.)  194.  See  also 
Mpra,  IX,  D,  2,  b;  infra,  X,  B,  3. 

77.  Fairbank  c.  U.  S.,  181  U.  B.  283,  21 
S.  Ct.  648,  4S  L.  ed.  862.     See  supra,  X,  B,  2. 

78.  See  *uprii,  X,  B,  2. 

7B.  People  e.  Raymond,  34  Cal.  492;  Garri- 
son «.  TiUinghaat.  IS  CaL  404. 


BO.  Ea  p.  Hartin,  7  Nev.  140,  8  Am.  Bep. 
707. 

81.  Sheffield    V.    Parsons,    3    Stew,    ft    P. 

( Ala. )  302  ( holding  a  port  duty  a  tonnage 
tax)  ;  Johnson  «.  Drummond,  20  Gratt  (Va.) 
419  (holding  invalid  a  tax  upon  vessels  car- 
rying oysters  of  a  certain  amount  per  ton  of 
the  capaci^  of  the  vessel) ;  Inman  Steamship 
Co.  p.  Tinker,  94  U.  S.  238,  24  L..  ed.   118 

(where  the  court  speaks  of  a  tonnage  tax  as 
follows:  "The  vital  principle  of  such  &  tax 
or  duty  is  that  it  is  imposed,  whatever  the 
subject,  solely  according  to  the  rule  of  weight, 
either   as   to   the   capacity   to   carry,   < 


actual  1 


I  itself") ;  Cannon 


L.  ed.  417;  Cox  c.  Lott,  12  Wall.  (U.  8.)  204, 
20  L.  ed.  370  (where  it  is  said:  "Taxes 
levied  by  a  State  upon  ships  and  vessels 
owned  by  the  citieens  of  the  State  as  prop- 
erty, based  on  a  valuation  of  the  same  as 
property,  are  not  within  the  prohibition  of 
the  Constitution,  but  it  Is  equally  dear  and 
undeniable  that  taxes  levied  by  a  State  upon 
ships  and  vessels  as  instruments  of  commerce 
and  navigation  are  within  that  clause  of  the 
instrument  which  prohibits  the  States  from 
levying  any  duty  of  tonnage");  The  North 
Cape,  e  Biss.  (U.  S.)  505,  13  Fed.  Cas.  No. 
10,316,  6  Chic  Leg.  N.   121. 

Wharfage  fees. —  A  wharfage  fee  for  serv- 
fces  rendered  is  not  a  tonnage  tax  (Cincin- 
nati, etc..  Packet  Co.  V.  Catlettsburg,  10!> 
U.  8.  569,  26  L.  ed.  1169;  Brocck  v.  The  Johu 
M.  Welch,  18  Blatchf.  (U.  8.)  54,  2  Fed. 
364),  altbough  it  is  exorbitant  in  amount 
(Parkersburg,  etc.,  Transp.  Co.  f,  Parkers- 
burg,  107  U.  8.  691,  2  S.  Ct  732,  27  L.  ed. 
584),  and  is  computed  in  proportion  to  the 
tonnage  of*  vessels  (Sweeney  v.  Otis,  37  La- 
Ann.  520;  Cincinnati,  etc.,  Packet  Co.  v.  Cat- 
lettsburg, 105  U.  8.  569,  26  L.  ed.  1169; 
Wicksburg  c.  Tobin,  100  U.  3.  430,  26  L.  ed. 
690;  Keolcuk  Nortliem  Line  Packet  Co.  v. 
Keokuk,  96  U.  8.  SO,  24  L.  ed.  377;  The  Ann 
Ryan,  7  Ben.  (U.  8.)  20,  I  Fed.  Cas.  No. 
428 ) .  But  a  wharfage  fee  imposed  irrespective 
of  Bcrvices  rendered  on  all  vessels  coming 
within  a  border  is  a  tonnage  tax.  Cannon  c. 
New  Orleans,  20  Wall.  (U.  S.)  577,  22  L.  ed. 
417.    See  also  «upra,  IX,  D,  2,  c. 

Qnurutine  chaises. —  Quarantine  charges 
P,  B,  4,  »] 
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may  be  in  the  form  of  a  tax  proportioned  to  tonziage  or  cubical  capacity,  or 
simply  on  each  vcBsel  as  a  unit. 

b.  Power  to  Levy."  The  United  States  may  levy  a  tonnage  tax  ■  but  the- 
states  may  not  levy  snch  tax  without  the  consent  of  congress  for  any  purpose" 
on  vesseU  engaged  in  interstate  or  foreign  commerce,"  or  on  veesels  exclamvely 
engaged  in  trade  between  places  in  the  same  state," 

C.  Taxation  of  Persons  —  Paasenjfeps.  The  federal  government  may 
impose  a  tax  on  immigrant  paaaengers  from  foreign  countries."     The  states  may 


levied  as  compenaation  for  aervicei  rendered 
are  not  a  tax  oa  tonnage,  although  the  fee  is 
fixed  b7  the  character  and  size  of  the  Teasel. 
Morgan's  Louisiana,  ete.,  R.,  etc.,  Co.  v.  Louia- 
iuia  State  Bd.  of  Health,  118  U.  8.  4G6,  6 
8.  Ct.  1114,  30  L.  ed.  S3T  [o^^mtn^  30  La. 
Ann.  666]. 

Tax  oa  vesaela  as  property  valid. —  In  the 
following  cases  the  tax  levied  being  based  on 
valuation  and  on  the  vessels  as  property  was 
held  not  to  be  a  tonnage  tax:  Lott  t\  Cox,  43 
Ala.  607  (a  tax  on  steamboats  assessed  and 
collected  in  the  same  way  as  other  tares  and 
by  the  same  officers)  ;  Lott  V.  Mobile  Trade 
do.,  43  Ala.  678;  Gunther  v.  Baltimore,  65 
Md.  467  (a  tax  on  the  interests  of  a  citizen 
in  registered  vessels  engaged  in  foreign  com- 
merce) !  Perry  c.  Torrence,  8  Ohio  521,  32 
Am.  Dec.  725  (steamboats  included  in  taiablo 
property)  ;  Wheeling,  etc.,  Transp.  Co.  v. 
Wheeling,  B  W.  Va.  170,  27  Am.  Rep.  552 
(an  annual  tax  on  steamboats  as  personal 
property  in  the  city);  The  North  Cape,  S 
Bisa.  (U.  8.)  606,  18  Fed.  Cas.  No.  10,316,  8 
Chic.  Leg.  N.  121  (the  assessment  of  a  vessel 
owned  in  a  city  for  a  city  tax  is  not  a  tonnage 
tax). 

Lighters. —  A  tax  on  all  vessels  plying  in 
the  navigable  waters  of  the  state  at  a  certain 
rate  per  ton  is  a  tonnage  duty  even  when  ap- 
plied to  vessels  licensed  in  the  coasting  trade 
or  engaged  in  the  lighterage  business  within 
stiil«  waters.  Lott  «i.  Alorgan,  41  Ala.  246, 
eonstrutng  the  provisions  of  Alabama  act  of 
Feb.  22,  1866. 

A  license-tax  impostd  on  boats  entitled  to 
engage  in  oyster  planting  in  certain  tidal  wa- 
ters within  the  state,  according  to  the  tonnage 
measurement  of  the  boats,  does  not  violate 
IT.  8.  Const,  art,  1,  \  10,  declaring  that  no 
state  shall,  without  the  consent  of  congress, 
levy  any  duty  of  tonnage;  the  ta."c  being  im- 
posed on  the  business  of  oyster  planting,  and 
not  on  the  ship  as  an  instrument  of  com- 
merce. SUte  V.  Corson,  67  N.  J.  L.  178.  60 
Atl.  780. 

A  license-tax  oa  the  owners  of  tugboats 
running  on  the  Mississippi  between  New  Or- 
leans and  the  Gulf  of  Mexico  is  not  a  duty  on 
tonnage.  New  Orleans  it.  Eclipse  Tow-Boat, 
33  La.  Ann.  647,  3B  Am.  Hep.  270. 

"T.  As  to  tonnage  duty  see  sapra,  IX,  D, 


9  also  supra,  tX, 


2,  c 

As  to  tonnage  tax 
1,  b. 

S3.  Cox  p.  Lott,  12  Wall.   (U.  S.)   204,  20 

L.  ed.   370;   Aguirre   D.  Maxwell,   3   Blatehf. 

(U.  S.)   140.  1  Fed.  Cas.  No.  101,  holding  that 

the  act  of  June  30,  1834  {4  U.  8.  8tat.  at  L. 

[X,  B,  4,  a]  .  ^ 


p.  741),  levying  a  tonnage  duty  on  Spanish 
vessels,  is  not  unconstitutional  as  being  a 
duty  on  exports. 

84.  No  state  shall,  without  the  consent  of 
congress,  lay  any  duty  of  tounags.  U.  S. 
Const,  art.  1,  f  10,  clause  3. 

Hot  for  revenue. —  Mariiball,  C.  J.,  in  Gib- 
bons V.  Ogden,  9  Wheat.  (U.  B.)  1,  203,  « 
L.  ed.  23,  says;  "  It  is  true  that  duties  mar 
often  be,  and  in  fact  often  are,  imposed  on 
tonnage,  with  a  view  to  the  regulation  of 
commerce;  but  they  may  also  be  imposed  with 
a  view  to  revenue;  and  it  was,  therefore,  a 
prudent  precaution  to  prohibit  the  (tatet 
from  exercising  this  power." 

Not  for  qnaiantine  charges.— >  The  states 
may  not  leiy  such  tax  to  pay  the  expenses  of 
quarantine  r^ulations.  Peete  r.  Morgan,  10 
Wall.   (U.  B.)   681,  22  L.  ed.  201. 

85.  Geraghty  e,  McMhicker,  37  N.  J.  L 
530;  Geraghty  e.  Hs^kley,  36  N.  J.  L.  459; 
Peete  <o.  Morgan,  10  Wall.  (U.  S.)  S81.  £3 
L.  ed.  201,  state  tonnage  tax  on  vessels  owned 
in  foreign  ports  and  entering  the  ports  of 
Texas. 

8S.  Lott  V.  Morgan,  41  Ala.  £40  (where  tlie 
vessels  taxed  were  owned  l^  citizens  of  tba 
state  and  were  exclusively  engaged  in  com- 
merce within  the  state);  Cox  v.  Lott,  \% 
Wall.   (U.  S.)   204,  20  L.  ed.  370. 

87.  Edge  V.  Bobertson,  112  U.  S.  GSO,  5 
S.  Ct.  247,  28  L.  ed.  798  [af^rming  21  Blatcbf. 
(U.  8.)  460,  18  Fed.  135]. 

31  n.  S.  Stat,  at  L.  p.  114,  t  i  et  acq.;  U.  S. 
Comp.  Stat.  (1901),  p.  12SB,  provided  for  a 
duty  of  fifty  cents  for  each  and  every  passen- 
ger not  a  citizen  of  the  United  States  coming 
by  water  to  the  United  States  from  a  foreign 
port.  These  taxes  were  to  form  an  immigrant 
fund  to  be  used  for  the  protection  and  care 
of  needy  immigrants.  The  statute  also  pro- 
vided for  the  return  to  their  native  land  of 
convicts.  In  Edye  p.  Robertson,  112  U.  8. 
680,  595,  5  S.  Ct.  247,  28  L.  cd.  708  [Ojjirm- 
mg  21  Blntchf.  (U.  S.)  460,  18  Fed.  135,  and 
M(inff  Taylor  v.  Morton,  2  Curt.  (U.  S.)  454, 
23  Fed.  Cos.  No.  13,709;  Jn  re  Ah  Lung,  9 
Sawy.  (U.  8.)  306,  18  Fed.  28],  the  court,  in 
upholding  the  statute,  says;  "But  the  true 
answer  to  all  these  objections  is,  that  the 
power  exercised  in  this  instance  Is  not  the 
taxing  power.  The  burden  imposed  on  the 
ship-owner  by  this  statute  Is  the  mere  inci- 
dent of  the  regulation  of  commerce,  of  that 
branch  of  foreign  commerce  which  is  involved 
In  immigration."  The  court  also  holds  that 
the  statute  is  not  invalid  as  being  opposed  to 
treaties,  as  all  treaties  are  made  subject  to 
acts  of  congress. 
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not  lar  taxes  on  paeeengers  in  the  act  of  interstate  or  foreign  transportation, 
€dttier  D/  taxing  inamigranta  from  foreign  countries,"  even  under  tlie  giiiee  of  an 
inspection  law,*  or  taxing  persons  passing  into  or  out  of  or  through  a  state." 

D.  Taxation  of  Corporations  —  l.  ik  genxral  —  a.  state  Franchise  Tax  — 
(i)  Domestic  Cobfosatioxs.  A  state  may  levy  a  franchise  tax  on  corporations 
chartered  by  it,*'  altliougb  they  may  be  engaged  in  interstate  commerce,"  in  the 
form  of  a  tax  on  gross  receipts,"  unless  sucli  tax  is  of  snch  a  nature  that  it  is 
really  a  tax  on  interstate  business.** 

(ii)  FosBlGlf  CoBPORATloNS.  A  State  may  levy  a  tax  on  foreign  corporations 
for  the  privilege  of  doing  business  within  the  state"  based  on  the  total  amount 


8S.  Lin  Sing  v.  Wuhbum,  EO  Cal.  634; 
Mitchell  P.  Steelnian,  8  Cal.  363;  People  t. 
Downer,  7  Cal.  169;  Smith  v.  Turner,  7  How. 
[U.  S.)  283,  12  L.  ed.  702.  Contra,  State  v. 
Fnllerton,  7  Rob.  (La.)  210;  Peopled.  Brooks, 
4  Den.  (X.  Y.)  469,  holding  taxes  for  the 
raemben  ol  the  crews  of  incoming  vessels 
Talid,  but  for  passengers  invalid. 

89.  People  r.  Edye,  11  Daly  (N.  Y.)  132; 
^ew  York  e.  Compagnie '  Generals  Transat- 
lantiqne,  107  U.  S.  59,  2  S.  Ct.  87,  27  L.  ed. 
383  [alfirming  20  Blstchl.  (U.  B.)  2,9,  10 
Fed.  357];  People  v.  Paciflc  Mail  Steamship 
Co.,  8  S»wy.  (U.  S,)  040,  18  Fed.  344.  where 
«  liuc  of  seveutj  cents  was  imposed  tm  each 
passenger  inspected  to  see  if  ne  ia  afflicted 
with  leproBj. 

Ai  to  tnspection  laws  and  their  validity 
see  ntpra,  IX,  E,  1. 

90.  Clarke  r.  Philadelphia,  etc.,  R.  Co.,  4 
Boost.  (D4I.)  158;  Erie  R.  Co.  v.  State,  31 
N.  J.  L.  631.  86  Am.  Dpc.  228;  Crandall  c. 
Nevada,  6  Wall.  (U.  S.)  36,  IB  L.  ed.  744  t"- 
vtrring  1  Nev.  294]. 

The  leading  caa«  of  Crandall  e.  Nevada,  0 
Wall.  (U.  S.)  35,  18  L.  ed.  744,  contains  the 
following  language;  "But  we  do  not  concede 
that  the  question  before  us  is  to  be  deter- 
mined by  the  two  clauaea  of  the  Constitution 
which  we  have  bem  examining  [the  com- 
merce clause  and  that  relating  to  duties  on 
imports  or  exports].  The  people  of  these 
United  States  constitute  one  nation.  They 
have  a  government  in  which  all  of  them  are 
deeply  interested.  Tnis  government  has 
necessarily  a  capital  established  by  taw,  where 
its  principal  operations  are  conducted.  .  .  . 
The  govemmmt  also  has  its  offices  of  second- 
ary importance  in  all  other  parts  of  the  coun- 
tiy,  ...  In  all  these  it  demands  the  services 
of  its  citizens,  and  is  entitled  to  bring  them 
to  those  points  from  all  quarters  of  the  na- 
tion, and  no  power  can  exist  in  a  State  to 
obetmct  this  right  that  would  not  enable  It 
to  defeat  the  purposes  for  which  the  govern- 
ment was  established.  .  .  .  But  it  the  gov- 
ernment baa  these  rights  on  her  own  account, 
the  citizen  also  has  correlative  rights.  .  .  . 
He  bas  a  right  to  free  access  to  its  sea-ports. 
.  .  .  and  the  courts  of  justice  in  the  several 
States,  and  this  right  is  in  its  nature  inde- 
poident  of  the  will  of  any  State  over  whose 
soil  he  must  pass  in  the  exercise  of  it." 

Kecdpts  for  traupoitadoa  between  points 
fa  tlw  una  state,  although  the  route  crosses 
another  atate.  are  subject  to  state  taxation, 
meh  tcaaaportation  not  being  interstate  00m- 


merce.  Com.  c.  Lehigh  Valley  R.  Co.,  (Pa. 
1888)   17  AU.  179. 

A  peicentage  tax  on  paoaenser  recupta  is 
a  tax  on  the  company  and  not  a  capitation 
tax  on  passengers.  State  r.  Baltimore,  etc., 
R.  Co.,  34  Md.  344. 

A  state  passenfei  tax  contravened  the 
Cnmberland  road  federal  legialation  and  was 
therefore  void.  Neil  v.  Ohio,  3  How.  (U.  S.) 
720,  11  L.  ed.  800  [reverting  7  Ohio  132,  28 
Am,  Dec.  623]. 

91.  See,  generally,  Cobfokatiohs  ;  Taxa- 
tion.    And  see  supra,  IX,  B.  3. 

93.  Honduras  Commercial  Co.  c.  State  Bd. 
of  Assessors,  64  N.  J.  L.  278,  23  Atl.  688; 
lliDot  V.  Philadelphia,  etc.,  R.  Co.,  18  Wall. 
(U.  S.)  200,  21  L  ed.  88B.  where  Field,  J., 
says :  "  The  exercise  of  the  authority  which 
every  State  poesesses  to  tax  its  corporations 
and  all  their  property,  real  and  personal,  and 
their  franchises,  .  .  .  when  this  is  not  done 
by  discriminating  against  rights  held  in  other 
States,  and  the  tax  i^  not  on  imports,  ex- 
ports or  tonnage,  or  transportation  to  other 
States,  cannot  be  regarded  as  conflicting  with 
any  constitutional  power  of  Congress." 

83.  People  «.  Campbell,  74  Hun  (N.  Y.) 
210,  26  N.  Y.  Suppi.  832.  56  N.  Y.  St.  358; 
Pullman's  Palace-Car  Co.  c.  Com.,  107  Pa.  St. 
148. 

A  tax  on  giosa  receipts  la  a  fiancIuM  tax, 
when  applied  to  foreign  building  and  loan  as- 
sociations (Southern  Bt^..  etc.,  Assoc,  o. 
Norman.  SB  Ky.  294,  17  Ky.  L.  Rep.  887,  32 
S.  W.  952,  56  Am.  St  Rep.  367.  31  L.  R.  A. 
41),  or  to  railroad  companies  (Philadelphia, 
etc.,  R.  Co.  r.  Pennavlvania,  15  Wall.  (U.  S.) 
284,  21  L.  ed.  164).  But  see  Philadelphia,  etc.. 
Mail  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  7  S.  Ct.  1118,  30  L.  ed.  1200;  Fargo  v. 
Michigan,  121  U.  8.  230,  7  S.  a.  857,  30  L.  ed. 
888,  to  the  effect  that  such  tax  on  the  fran- 
chise or  business  is  beyond  state  power. 

94.  Fargo  c.  Michigan,  121  U.  S.  230,  244, 
7  S.  Ct.  857,  30  L.  ed.  888  [oiting  Gloucester 
Berry  Co.  v.  Pennsylvania,  114  U.  S.  196,  5 
8.  Ct.  826,  29  L.  ed.  158;  Cook  c.  Pennsyl- 
vania, 97  U.  S.  686,  24  L.  ed.  1016],  where 
Miller,  J.,  said:  "Nor  can  the  States,  by 
granting  franchises  to  corporations  engaged 
in  the  business  of  the  transportation  of  per- 
BoDE  or  merchandise  among  them,  which  is 
itself  interstate  commerce,  acquire  the  right 
to  regulate  that  commerce,  either  by  taxation 
or  in  any  other  way." 

95.  Com.  e.  Milton,  12  B.  Mon.  (Ky.)  £12, 
64  Am.  Dee.  S22    (privilege  tax  cm  foreign 
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of  their  capital  stock,**  or  on  the  amonut  of  capital  stock  employed  vitliiu  the 
state,"  and  even  upon  strictly  private  corporations  engaged  in  part  in  iuterstato 
commerce,'"  but  not  on  public  service  corporations  engaged  in  interstate  cum- 
merco."  There  is  a  possible  dbtinction  between  a  franchise  tax,  the  payment  of 
wliich  is  a  condition  precedent  to  the  riglit  to  do  interstate  business,  and  a  fran- 
chise tax  levied  in  the  usual  way.  The  former  may  be  held  void  and  the  latter 
valid.'  The  protection  of  the  federal  constitution  may  be  invoked  only  by  co> 
porations  actually  engaged  in  interstate  commerce  and  not  merely  by  those  having 
lK>wer  to  engage  in  it.' 

b.  Property  Tax,  The  states  may  constitutionally  tax  as  property  tlie  proi>- 
erty  of  a  foreign  corporation  within  the  state,  although  such  corporation  muy 
be  engaged  in  intei'state  or  foreign  commerce,'  but  may  not  include  in  their 


but  not  on  domestic  earporbtioua)  ;  Moline 
Plow  Co.  V.  WilkinBOD,  106  Mich.  67,  B2 
N.  W.  lllS;  New  York  <o.  RoberU,  171  U.  S. 
OSS,  19  S.  Ct.  6S,  43  L.  ed.  323;  Horn  Silver 
Min.  Co.  V,  New  York,  143  U.  S.  306,  12  S.  Ct. 
403,  36  L.  ed.  1S4;  Liverpool,  etc.,  L.,  eh;., 
Ins.  Co.  V.  Oliver,  10  Wall.  (U.  S.)  606,  19 
L.  ed.  1029;  Paul  p.  Virginia,  8  Wall.  (U.  S.) 
168,  10  L.  ed.  367. 

An  umnal  llcenK-fee,  ezceptisK  from  its 
piovidona    manufacturing    or    mining    com- 

Eaniea  doing  business  in  the  state,  was  up- 
eld  in  State  v.  Under  Ground  Cable  Co., 
(N.  J.  1889)    18  Atl.  6B1. 

96.  Horn  Silver  Min.  Co.  t'.  New  York,  143 
U.  S.  30.5,  12  S.  Ct.  403,  36  L.  ed.  104. 

97.  New  York  v.  Roberts,  171  U.  8.  853,  19 
S.  a.  58,  43 'L.  ed.  323  [o/?irminj(  167  N.  Y. 
617.  00  N.  E.  1117  (affirming  36  N.  Y.  App. 
Div.  697,  55  N.  Y.  Suppl.  B.50)  ].  And  see 
People  V.  Wemple,  131  N.  Y.  64,  2S  N.  E. 
1002.  43  N.  Y.  St.  963,  27  Am.  St.  Rep.  542 
[offirminff  61  Hun  (N.  Y.)  83,  15  K.  Y. 
Suppl.  448,  39  N.  Y.  St.  738];  People  v. 
Wemple,  117  N.  Y.  138,  22  N.  E.  1046,  27 
N.  Y.  St.  341,  6  L.  R.  A.  303  {ajfirming  52 
Hun  (N.  Y.)  434,  5  N.  Y.  Suppl.  581,  24  N,  Y. 
St.  008] ,  upholding  N.  Y.  Laws  ( 1880 ) ,  c.  542, 
I  3,  imposing  &  tax  on  foreign  corporations 
doing  business  within  the  state  comput«d  on 
the  amount  of  capital  used  by  the  corpora- 
tion in  the  state. 

88.  New  York  o.  RoberU,  171  U.  S.  858, 
19  S.  a.  68,  43  L.  ed.  323  [affirming  107  N.  Y. 
617,  00  N.  E.  1117  {affirming  30  N.  Y.  App. 
Div.  687,  65  N.  Y,  Suppl.  950)  J.  Contro, 
Woesaner  v.  Cottam,  19  Tex.  Civ.  App.  Oil, 
47  S.  W.  078. 

If  engaged  wholly  in  interstste  commerce 
such  corporation  would  probably  still  be  thus 
taxable,  within  the  language  of  the  court  in 
New  York  c.  Roberts,  171  U,  S.  858,  10  S,  Ct. 
68,  43  L.  ed.  323,  where  the  distinction  be- 
tween public  service  and  private  corporations 


60  N.  E.  1117. 

Distinction  between  quad-public  and  pri- 
vate corpotationi. —  Although  the  court  has 
been  very  strict  in  prohibiting  the  taxation 
t?  the  states  of  the  business  of  interstate 
commerce,  when  conducted  by  public  Eervice 
corporations,  such  taxation  has  been  allowed 
on  the  Interstate  business  of  strictly  private 
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corporations.  New  York  t.  Roberts,  171 U.  S. 
658,  19  S.  Ct.  58,  43  L.  ed.  323  {affirming  187 
N.  Y.  017,  00  N.  E.  1117  [affirming  30  N.  Y. 
App.  Div.  507,  55  N.  Y.  Suppl.  050)  ].  In  this 
case  a  state  statute  was  uplield  which  laid  a 
tax  on  the  franchise  or  business  "  of  a  foreign 
corporation  engaged  in  interstate  commerce 
in  New  York,  selling  on  its  own  account  its 
goods  manufactured  in  another  state,  which 
statute  provided  that  "  the  amount  of  its 
capital  used  within  the  state  "  should  be  the 
basis  of  the  tax.  In  the  course  of  tJe  opinion 
the  court  says;  "This  is  a  tax  ou  the  busi- 
ness of  a  corporation  ,  .  .  being  laid  as  a  tax 
upon  the  Irancbise  of  doing  business  as  a 
corporation."  After  commenting  on  the  de- 
cisions oonceming  the  taxation  of  the  busi- 
ness of  interstate  carriers  the  court  proceeds  i 
"  The  cases  are  referred  to  as  showing  the 
distinction  between  corporations  organiied  to 
carry  on  interstate  commerce,  and  having  a 
quasi-public  character,  and  corporations  or- 
ganized to  conduct  strictly  private  business.'* 
And  see  Horn  Silver  Min.  Co.  c.  New  York, 
143  U.  S.  306,  12  B.  Ct.  403,  30  L.  ed. 
164. 

99.  Postal  Tel.  Cable  Co.  v.  Richmond,  09 
Va.  102,  3  Va.  Supreme  Ct.  39,  37  S.  E.  789. 
88  Am.  St.  Rep.  877 ;  Norfolk,  etc..  R.  Co.  r. 
Pennsylvania,  138  U.  S.  114,  10  S.  Ct.  BS8,  34 
L.  ed.  304,  a  tax  on  the  privil^e  of  keeping 
an  office  in  the  state  by  a  corporation  engaged 
in  interstate  commerce  is  a  tax  on  commerce 
among  the  states.  But  see  Baltimore,  etc., 
R.  Co.  K.  Maryland,  21  WaU.  (U.  S.)  456,  22 
L.  ed.  CT8,  where  a  state  tax  on  gross  re- 
ceipts was  held  to  be  good. 

1.  Postal  Tel.  Cable  Co.  v.  Adams,  155 
U.  S.  088,  15  S.  Ct.  268.  360,  39  L.  ed.  311. 
Compare  Maine  t.  Grand  Trunk  R.  Co.,  142 
U.  S.  217,  12  S.  Ct.  121,  163,  35  L.  ed.  B94 
(where  a  franchise  tax  measured  by  the 
length  of  line  in  the  state  was  held  to  be 
good)  ;  Crutcher  c.  Kentucky,  141  U.  S.  47, 
11  S.  Ct.  851,  35  L.  ed.  049  (where  a  license- 
tax  on  express  companies  imposed  ae  a  pre- 
requisite to  the  right  to  do  business  waa  held 
to  be  invalid) . 

S.  Honduras  Commercial  Co.  t.  State  Bd. 
of  Aasessora,  54  N.  J.  L.  278,  23  Atl.  668. 

3.  Indianapolis,  etc.,  R.  Co.  f>.  Backus,  133 
Ind.  609,  33  N.  E.  443  [affirmed  in  IH  U.  S. 
438.  14  S.  Ct.  1114,  38  L.  ed.  1040];  Clere- 
land,  etc.,  R.  Co.  v.  Backus,  133  Ind.  S13.  3S 
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\  for  the  purposes  of  taxation  federal  fraochises  owned  by  a  foreign 
eorpontion.* 

2.  Bridobs*  AMD  Bbidgb  Cohpanibs.  The  states  may  tax  bridges  and  bridge 
oompanies  having  property  within  their  limits,  althongh  need  exchisively  for 
interetate  commerce,^  and  nlthough  the  bridges  hare  been  declared  federal  poet 
roads.'  The  states  may  also  tax  directly  the  onsiness  of  a  bridge  company  tt-liich 
merely  rents  its  property  for  pnrposes  of  interstate  commerce. 

S.  EzpBEss  CoMPAmES.*  The  states  may  tax  the  intra-atate  business  of  express 
compames,''  but  a  state  may  not  tax  the  interstate  express  business,  either  by  a 
levy  on  the  gross  receipts  of  an  exprees  company  from  its  interstate  business,"  or 
by  a  tax  worded  to  cover  companies  doing  interstate  bnsiness  only;"  but  may 
tax  the  property  of  an  express  company  engaged  in  interstate  business,  and  may 
tix  the  value  oi  such  property,  either  by  reference  to  tlie  whole  capital "  or  tlie 
groGS  earnings'*  of  the  company,  or  by  taxing  its  intangible  property  in  propor- 
tion to  mileage  in  the  state  compared  with  total  mileageJ* 

4.  Fbrbibs."     The  states  may  impose  a  license-tax  on  interstate  ferries,'^  und 


N.  E.  CI,  18  L.  R.  A.  729  [o/?irm«I  in  164 
U.  S.  439,  14  S.  Ct.  1122,  38  L.  ed.  1041]. 

Theory  of  the  court. — "Although  the  trana- 
pOTtation  of  the  subjecta  of  interstate  com- 
merce, or  the  receipts  Teceived  therefrom,  or 
the  occupation  or  biuinesa  of  canning  it  on, 
cannot  be  directly  subjected  to  state  taxation, 
jet  property  belonging  to  corporations  or 
ctiinpanies  engaged  in  such  commerce  may  be; 
and  whatever  the  particular  form  of  the  ex- 
action, if  it  is  essentially  only  property  taxa- 
tion, it  will  not  be  considered  as  falling  with- 
in the  inhibition  of  the  Constitution."  Adams 
Expnas  Co.  o.  Ohio  State  Auditor,  166  U.  S. 
194,  17  S.  Ct.  305,  41  L.  ed.  683. 

1.  California  r.  Central  Pac,  R.  Co.,  127 
U.  8.  1,  8  8.  Ct.  1073,  32  L.  ed.  150. 

5.  See,  generally,  Bbumes,  G  Cyc.  1049  et 
Mf.    And  see  aupra,  IX,  D,  1,  d. 

6.  Henderson  Bridge  Co.  c.  Com.,  99  Ey. 
823,  17  Ky.  L.  Rep.  38B.  31  8.  W.  486,  2B 
L.  R.  A.  73;  Henderson  Bridge  Co.  c.  Hender- 
son, 141  U.  8.  679,  12  S.  Ct.  114,  35  L.  ed. 
900. 

7.  Henderson  Bridge  Co.  V.  Kentucky,  166 
U.  8.  150,  17  B.  Ct.  632,  41  L.  ed.  953,  where 
•  proportional  state  tax  on  the  property 
within  the  state  of  a  bridge  company  was  up- 
held. See  also  Foetal  Tel.  Cable  Co.  r. 
Charleston,  153  U.  8.  602,  14  8.  Ct  1094,  38 
L.  ed.  871. 

8.  Keokuk,  etc..  Bridge  Co.  P.  Illinoia,  175 
U.  8.  626,  20  S.  Ct.  205,  44  L.  ed.  299  [o^^mt- 
in;  176  111.  267,  52  N.  E.  117],  a  tax  on  the 
capital  stock. 

A  state  francbiM  tax  ig  good  on  a  bridge 
company  which  renta  ita  property  for  pur< 
poaea  of  interatate  commerce,  as  the  bndge 
eompany  ia   not  engaged   In   interstate  com- 


to  be  "  too  remote  and  incidental  to  make  it 
a  tax  on  the  business  transacted."  Hender- 
wn  Bridge  Co.  p.  Kentucky,  166  U.  8.  160, 
154,  17  a  Ct.  632,  41  L.  ed.  953  [oittnji  New 
York,  etc.,  R,  Co.  p.  Pennsylranla,  168  U.  8. 
4S1,  16  S.  Ct.  896.  39  L.  ed.  1043]. 
9.  See  wpra,  IX,  C,  1. 


10.  Osborne  <0.  Florida,  164  U.  S.  650,  17 
8.  Ct.  214,  41  L.  ed.  586  \affirm\ng  33  Fl'. 
162,  14  So.  686,  39  Am.  St.  Rep.  99,  25 
L.  R.  A.  120,  upholding  a  state  license-tax 
in  effect  on  express  companies  doing  local 
business  and  not  on  those  doing  interstate 
business  only] ;  Pacific  Express  Co.  D.  Sei- 
bert.  142  U.  8.  339,  12  S.  Ct.  250,  36  L.  ed. 
103S   [a/^rmtn;  44  Fed.  310]. 

A  tax  on  expreaa  companies  doing  business 
in  the  state  is  void  as  to  interstate  transpor- 
tation but  valid  as  to  state  business,  and  the 
levy  of  the  tax  on  a  company  engaged  in  both 
kinds  of  business  will  be  enjoined  until  a 
separation  between  the  two  kinds  can  be- 
made.  U.  S.  Express  Co.  «.  Hemmingway, 
3S  Fed.  eo. 

11.  Walcott  e.  People,  17  Mich.  68;  Ameri- 
can Union  Express  Co.  v.  St.  Joseph,  60  Mo. 
675,  27  Am.  Rep.  382;  Southern  Express  Co. 
V.  Hood,  15  Rich.  (S.  C]  66,  B4  Am.  Dec. 
141 ;  Indiana  c.  American  Express  Co.,  7 
Bias.   (U.  8.)   227.  13  Fed.  Caa.  No.  7,021. 

12.  Length  of  Une. — A  statute  is  void 
charging  a  license-tax  of  five  hundred  dollars 
for  express  companies  operating  a  .line  less 
than  one  hundred  miles  and  one  thousand 
dollars  for  companies  of  a  greater  mileage. 
Com.  V.  Smith,  92  Ky.  38,  13  Ky.  L. 
Rep.  302,  17  8.  W.  187,  36  Am.  St.  Rep. 
678. 

13.  Adams  Express  Co.  P.  Ohio  Stat* 
Auditor,  166  U.  8.  194,  17  S.  a.  305,  41 
L.  ed.  083. 

14.  State  p.  State  Bd.  of  Assessment,  etc., 
3  8.  D.  338,  63  N.  W.  192. 

16.  Weir  e.  Nonnan,  166  U.  S.  171,  IT 
8.  Ct.  E27,  41  U  ed.  960. 

16.  See  *upra,  IX,  D,  3;  and,  generally, 
PmaiEa. 

17.  Wiggins  Penr  Co.  p.  East  St.  Louis, 
107  U.  8.  366,  2  8.  Ct  257,  27  L.  ed.  410  lof- 
firming  102  III.  560],  where  a  license-tax 
was  imposed  on  each  boat  of  a  ferry  eompany 
located  within  state  limits. 

The  Canadian  provinces  may  tax  ferries. 
Longueuil  Kav.  Co.  p.  Montreal,  15  Can.  Su- 
preme Ct  666. 

tX,  D.  4] 
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Ta%-j  probably  tax  their  franchUe,"  but  inay  not  tax  the  capital  stock  of  iiit«'»tate 
ferry  companies," 

5.  IMSUSANCK  Companies.  As  inanrance  is  not  commeroe  any  taxaUon  of  insur- 
ance companies  will  not  be  held  invalid  on  the  ground  that  it  is  an  nnooiutitn* 
tional  regulation  of  commerce.'" 

6.  PiPB  Lock  Companies.  It  has  been  held  that  a  state  may  tax  foreign  pipe 
line  companies  engaged  in  interstate  transportation.^' 

7.  Railroads.'^  The  general  principle  underlying  the  railroad  tax  decisions  is 
tiiat  tlie  states  may  tax  property  used  by  railroads  in  interstate  or  foreign  cum- 
merce  bat  may  not  tax  the  act  of  interstate  or  foreign  commerce  itself."  State 
statutes  have  accordingly  been  uphold,  »s  property  taxes,  which  laid  taxes  on  rail- 
road companies  in  general,**  even  at  a  different  rate  from  individuals,**  or  in  the 
form  of  a  bonns  in  return  for  privileges  granted,**  or  which  laid  taxes  on  their 
capital  stock,"  on  tlieir  roUing^tock,  although  used  in  interstate  commerce,*'  oa 


18.  Louisville,  etc.,  Fen?  Co.  v.  Com.,  22 
Kj*.  L.  Rap.  446,  67  S.  W.  624. 

19.  Gloucester  Ferrj  Co.  v.  Fennajrlvania, 
114  U.  S.  196,  6  S.  Ct.  826,  20  L.  ed.  158, 
where  a  state  laid  taxes  based  on  the  ap- 
praised value  of  the  capital  stock,  none  of 
the  property  of  the  company  being  owned  in 
the  state  where  it  had  only  a  leoAehold  in- 
terest. The  tax  under  these  circumstances 
was  held  bad  as  a  tax  on  interstate  commerce 
itself  rather  than  on  property. 

SO.  People  D.  National  F.  Ins.  Co.,  27  Hun 
(N.  Y.)   188.     See  also  supra.  III,  E. 

A  tax  on  piemiiima  received  by  insurance 
oompaniee  from  within  or  without  the  state 
is  not  a  reflation  of  interstate  commerce, 
although  it  IS  a  tax  on  all  the  business  of  the 
companies.  Insurance  Co.  of  North  America 
V.  Com.,  37  Pa.  St.  173,  30  Am.  Rep.  352. 

81.  Tide  Water  Pipe  Co.  v.  State  Bd.  of 
Assessors,  67  N.  J.  L.  6ie,  31  Atl.  220,  27 
L.  R.  A.  684. 

82.  See  supra,  IX,  C,  2;  and,  generally, 

RULBOADS. 

23.  Theory  of  the  courts. — "It  has  been 
again  and  again  said  t^  this  court  that  wliile 
no  state  could  impose  any  tax  or  burden 
upon  the  privilege  of  doing  the  business  of 
interstate  conmierce,  yet  it  had  the  unques- 
tioned right  to  place  a  property  tax  on  the 
instrumentalities  engaged  in  such  commerce." 
Brewer,,  J.,  in  Cleveland,  etc.,  R.  Co.  P. 
Backus,  164  U.  S,  438,  14  8.  Ct.  1122,  38 
L.  ed.  1041  iaffaming  133  Ind.  613,  33  N.  E. 
421,  18  L.  R.  A.  729] ;  Philadelphia,  etc.,  R. 
Co.  e.  Pennsylvania,  16  Wall.  (U.  S.)  232,  21 
Led.  146. 

A  tax  on  the  buaineaB  of  a  railroad  com- 
pany engaged  in  interstate  commerce  only  Is 
invalid.  People  v.  Wemple,  138  N.  Y.  I,  33 
N.  E.  720,  61  N.  Y.  St.  702,  19  L.  R.  A.  694 
{affirming  66  Hun  (N.  Y.)  252,  20  N.  Y. 
Suppl.  287,  47  N.  Y.  St.  695,  29  Abb.  N.  Gas. 
■  (K.  Y.)  86], 
.  Taxation  of  cab  MTvic«. — A  railroad  com- 
pany, engaged  in  interstate  WHnmerce,  which 
maintains  a  cab  servioe  at  a  ferry  station  in 
~    city  for  the  eonveyanoe  of  passenger  be- 

een  the  station  and  od^         '     ' 
subject  to  taxation  on  s 
being   interstate   oommeroe. 


connected  therewith.  People  v.  Knight,  67 
N.  y.  App.  Div.  398,  73  N.  Y.  Suppl.  JW 
[order  afRrmed  in  171  N.  Y.  364,  64  N.  E. 
162]. 

Taxation  of  sleepiBg  cax^ — Miss.  Code 
(1892),  I  3387,  authorizing  a  privilege  tax 
on  each  sleeping  car  of  one  hundred  dollara, 
and,  in  addition,  a  tax  of  twenfy-Bve  cents  a 
mile  for  each  mile  of  railroad  over  which  it 
runs,  affects  only  the  business  done  in  tbs 
state,  and  is  not  unconstitutional  aa  an  inter- 
ference with  interstate  commerce.  Pullman 
Co.  V.  Adams,  78  Hiss.  814,  30  So.  757,  84 
Am.  St.  Rep.  847. 

84.  Alabama  Qreat  Sontheni  R.  Co.  v. 
Bessemer,  113  Ala.  063,  21  So.  S4  (upholding 
a  city  license-tax  on  a  railroad  oompany  for 
the  privilege  of  doing  business  in  the  state 
and  lor  carrying  passengers  and  freight  from 
the  city  to  other  points  in  the  state)  ;  An- 
niston  v.  Southern  R.  Co.,  112  Ala.  667,  20 
So.  915;  Piedmont  R.  Co.  v.  ReidsvilU,  101 
N.  C.  404,  8  S.  E.  124,  2  L.  R.  A.  284;  Atty.- 
Gen.  V.  Western  Union  Tel.  Co.,  33  Fed.  129. 

A  valuation  of  the  property  of  a  xailroad 
company  based  on  mileage  within  the  sta.t«  la 
permissible.  Cleveland,  etc,  R.  Co.  c.  B&ckus, 
164  U.  S.  430,  14  S.  a.  1122,  33  L.  ed.  1041 
{af^rming  133  Ind.  513,  33  N.  E.  421,  IS 
L.  R.  A.  720] ;  Minot  t>.  Philadelphia,  etc.  R. 
Co.,  18  Wall.  (U.  S.)  200.  21  L.  ed.  838  iaf- 
firming  2  Abb.  [U.  S.)  323,  17  Fed.  Cas.  No. 
g,Q45,  5  Am.  L.  Rev.  370,  3  Am.  L.  T.  Rep. 
(U.  S.  Cts.)  193,  2  Leg.  Goz.  (Fa.)  3S5,  7 
Philo.   (Pa.)   65E,  27  L^.  Int.   (Pa.)    306]. 

29.  Taylor  v.  Secor,  92  U.  S.  675,  23  L.  ed. 
663. 

20.  Baltimore,  etc,  R.  Co.  c.  Maiylond, 
21  Wall.  (U.  S.)  466, '22  L.  ed.  673,  a  con- 
dition in  a  charter  for  a  bonus  to  be  paid  in 
return  for  the  right  of  way. 

27.  Oloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  6  S.  Ct  826,  20  L.  ed.  168. 

A  tax  on  the  atock  proportioned  to  tb« 
length  of  line  of  the  toad  In  the  state  is  held 
valid  in  State  V.  New  York,  etc,  R.  Co.,  00 
C<HUi.  326,  22  Atl.  766. 

as.  Denver,  etc,  R.  Co.  c.  Church,  17  Colo. 
1,  28  Foe  468,  31  Am.  St.  Sep.  25S;  Pull- 
man Sontheni  Car  Co.  P.  Gaines,  3  Tenn.  Ch. 
6ST  ( privilege  tax ) ;  Reinhart  P.  McDonald.  7* 
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tlie  net  earnings  proportioned  to  tlie  length  of  line  of  the  road  in  tlie  state,''  or 
OD  tolls  paid  for  the  lease  of  a  railroad,  although  tlie  lessee  company  is  engaged 
in  interstate  commerce  ;*  but  it  is  beyond  state  power  as  a  burden  on  commerce 
itself  to  levy  a  tax  on  the  gross  receipts  of  railroads  earned  in  interstate  com- 
merce,*'   except    where    the    circumstances    sliow   that  the   tax   is   a  privilege 

esn,  29  L.  ed.  785.  The  question  is  thus 
treated  by  Gray,  J.,  in  Pullman's  Palace-Car 
Co.  V.  PeniiBylvania,  141  U.  S,  18,  U  S.  Ct. 
876,  35  L.  ed.  613,  where  the  car-owner.waa  a 
non-resident:  "  If  they  [the  curs]  had  never 
passed  l>eyDnd  the  limits  of  Pennsylvtmia,  it 
could  not  be  doubted  that  the  State  could 
tax  them,  like  other  property  within  its  bor- 
ders, notwithstanding  they  were  employed  in 
interstate  commerce.  The  fact  that,  instead 
of  stopping  at  the  State  boundary,  they  cross 
that  boundary  in  going  out  and  coming  bact, 
cannot  affect  the  power  of  the  state  to  Levy 
a  tax  upon  them.  .  .  ,  This  w-as  a  just  and 
equitable  mode  of  assessment."  In  Marye 
V.  Baltimore,  etc.,  R.  Co.,  127  U.  S.  117,  8 
S.  Ct.  1037,  32  L.  ed.  g4,  in  speaking  of  a 
tax' on  roUing-stock  it  was  said:  "It  is 
quite  true,  as  the  nfus  of  the  .  .  ,  Railroad 
Company  ie  in  .  .  .  Maiyland,  that  also. 
Upon  general  principles,  it  is  the  sHu»  of  all 
itfl  personal  property ;  but  for  purposes  of 
taxation,  as  well  as  for  other  puruoaes,  that 
ntu»  may  be  fixed  in  whatever  locality  the 
property  may  he  brought  and  used  l^  it* 
owner,  by  the  law  of  the  place  where  it  is 
found."  And  see  Fargo  i'.  Tttichigan,  121 
U.  S.  230,  7  S.  Ct.  8B7,  30  L.  ed.  386. 

For  diatinction  between  ships  and  lollins- 
stock  of  railroads  see  in^™,  X,  D,  9. 

es.  Minot  V.  Philadelphia,  etc.,  R.  Co.,  18 
Wall.  (U.  S.)  206,  21  L.  ed.  888.  Contra, 
Northern  Pac.  R.  Co.  c.  Raymond,  5  Dak. 
368,  40  N.  W.  539,  1  L.  R.  A."  732. 

30.  New  York,  ete.,  R.  Co.  c.  Pennsylvania, 
158  U.  S.  43!.  15  S.  Ct.  BSO,  39  L.  ed.  1043 
{affirming  145  Pa.  St.  33,  22  Atl.  212],  hold- 
ing that  the  state  may  tax  the  tolls  paid  by 
the  lessee  for  the  use  of  that  part  of  the 
road  within  the  state,  where  part  of  the  road 
is  outside  the  state. 

31,  State  r.  Woodruff,  etc.,  Co.,  114  Ind. 
155,  15  N.  E.  814;  Delaware,  etc..  Canal  Co. 
V.  Com.,  (Pa.  1888)  17  Atl.  175,  1  L.  R.  A. 
232;  Philadelphia,  etc..  Mail  Steamship  Co. 
r.  Pennsylvania,  122  U.  B.  328,  7  S.  Ct.  1118, 
30  L.  ed.  1200;  Fargo  v.  Michigan,  121  U.  S, 
230,  240,  7  S.  Ct.  857,  30  L.  ed.  888;  South- 
em  R.  Co.  p.  Asheville,  69  Fed.  359;  Indiana 
f.  Pullman  Palace  Car  Co.,  11  Biss.  (U.  S.) 
501,  16  Fed.  193.  Contra,  Baltimore,  etc.,  R. 
Co.  f.  Maryland,  21  Wall.  (U.  B.)  458,  22 
L.  ed.  678  {affirming  34  Md.  344,  where  a 
statute  was  upheld  giving  to  a  foreign  cor- 
poration a  right  of  way  in  the  state  and  pro- 
viding that  the  company  should  make  a  semi- 
annual payment  of  a  percentage  of  its  gross 
receipts];  Reading  R.  Co.  v.  Pennsylvania, 
16  Wall.   {U.  S.1   284,  21  L.  ed.  164. 

Operation  of  road  within  the  state. — A  tax 
on  the  gross  earnings  "  arising  from  the  oper- 
ation of  such  railroad  as  shall  be  situated 
within  this  territory  "  refers  only  to  the  re- 


Fed.  403.  Contra,  Bain  e.  Richmond,  etc., 
R.  Co.,  106  N.  C.  303,  11  S.  E.  311,  18  Am. 
St.  Rep.  912,  8  L.  R.  A.  290;  Leloup  v.  Mo- 
bile, 127  U.  S.  640,  8  S.  Ct.  1380,  32  L.  ed. 
311;  Pickard  t>.  Pullman  Southern  Car  Co., 
117  U.  S.  34,  6  S.  Ct.  636,  29  L.  ed.  785; 
Pullman  Southern  Car  Co.  v.  Nolan,  22  Fed. 
£76  (quashing  a  state  privilege  tax  on  sleep- 
ing cars  used  in  interstate  transportation)  ; 
Minot  F.  Philadelphia,  etc.,  Co.,  2  Abb.  (U.  S.) 
323,  17  Fed.  Cas.  No.  9,645,  5  Am.  L.  Rev. 
S70,  3  Am.  L.  T.  Rep.  [U.  S.  CU.)  193,  2 
Itg.  Gat  (Pa.)  385.  7  Phila.  (Pa.)  665,  27 
Ug.  Int.  (Pa.)  396  [affirmed  in  18  Wall. 
(U.  S.)  206,  21  L.  ed.  888,  without  advert- 
ing to  this  point}. 

How  detetmined. — A  tax  on  railroad  roll- 
ii^'Stock  may  be  determiued  by  levying  on 
that  part  of  the  value  of  the  capital  stock 
proportioned  to  the  mileage  covered  by  the 
tolling-stock  within  the  state  compared  to 
the  total  mileage  of  the  company's  rolliog- 
ttock  (Pullman's  Palace-Car  Co.  v.  Hayward. 
Ul  U.  S.  36,  11  S.  Ct.  883,  35  L.  ed.  821 
lafirning  107  Pa.  St.  156]  ;  Pullman's 
Pdace-Car  Co.  v.  Pennsylvania,  141  U.  B.  18, 
11  5.  a.  876,  35  L.  ed.  613.  Contra,  on  the 
ground  that  such  rolling-stock  is  only  tran- 
sitorily within  the  state  and  has  no  aitua 
there,  see  Central  R.  Co.  c.  SUte  Bd.  of  As- 
tewrB,  49  N.  J.  L.  1.  7  Atl.  306;  Pullman 
Southern  Car  Co.  c.  Nolan.  22  Fed.  276)  ;  or 
may  be  levied  on  the  value  of  the  average 
Dnmber  of  cars  employed  within  the  state 
(Union  Refrigerator  Transit  Co.  r.  Lynch, 
177  U.  S.  149,  20  S.  Ct.  631.  44  L.  ed.  708 
laffirming  18  Utah  378,  55  Pae.  639,  48 
L  R.  A.  7B0]  ;  American  Refrigemtor  Tran- 
sit Co.  f.  Hall,  174  U.  S.  70.  19  S.  Ct.  699.  43 
L.cd.899  [a/7ir7ntnii24Calo.2g].  51  Pac.  421, 
65  Am.  St.  Rep.  223,  56  L.  R.  A.  89]),  or 
hy  ialcinR  that  part  of  the  value  of  the  entire 
road  which  is  measured  by  the  proportion  of 
the  particular  part  in  that  state  to  that  of 
the  whole  road  (State  V.  Severance,  55  Mo. 
378;  Franklin  County  v.  Nashville,  etc.,  R. 
Co..  12  Lea  (Tenn.)  521;  Indianapolis,  etc., 
K.  Co.  V.  Backus,  1S4  U.  S.  438,  14  S.  Ct, 
1114,  38  L.  ed.  1040  [affirming  133  Ind.  609, 
33  N.  E.  443];  Pittsburgh,  ete.,  H,  Co.  r. 
Backus,  154  U.  S.  421,  14  S.  Ct.  1114.  38 
L.  ed.  1031  {a/^rminir  133  Ind.  625.  33  N.  E. 
432) ;  Columbus  Southern  R.  Co.  v.  Wright, 
151  U.  S.  470,  14  S.  Ct  396,  38  L.  ed.  238; 
Taylor  p.  Becor,  92  U.  S.  676,  23  L.  ed.  663). 

The  dtns  of  the  rolUng-atoek  in  the  state 
for  the  purpose  of  taxation  is  a  delicate  ques- 
tion,  which  was  the  ground  of  holding  the 
tax  invalid,  especiallv  as  the  car-owners  were 
non-residents,  in  Bain  v.  Richmond,  etc..  R. 
Co..  lOG  N.  C.  363,  11  S.  E.  311,  18  Am.  St. 
Hep.  912.  8  L.  R.  A.  299;  Pickard  e.  Pull- 
Bum  Eouthera  Car  Co.,  117  U.  8.  31,  6  8.  Ct. 
[81] 
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tax,"  or  on  the  iinmber  of  passengers,**  or  the  weight  of  mercliaDdise  carried  bTiDte^ 
state  railroads,**  or  on  a  railroad  aeeot  soliciting  business,''  even  where  tue  rail- 
road does  not  operate  in  tlie  state,*^  A  state  may  impose  a  privilege  tax  on  an 
interstate  railroad  for  the  privilege  of  transportation  between  points  in  the  at&te." 
8.  Telegraph  amd  Telephone  CoitPAinES.''  A  state  may  tax  the  property  of  % 
tel^raph  comi^any  within  its  borders,  although  the  conipaiiv  is  engaged  in  inter- 
state  or  foreign  commerce,"  provided  snch  tax  does  not  really  amount  to  a  privi- 
lege tax.*"  And  while  a  state  may  not  impose  a  privilege  tax  upon  a  telegraph 
company  engaged  in  intei-state  or  foreign  commerce  it  may  probably  impose  a 
pole  and  wire  tax  for  its  reasonable  expense  in  inspection  and  regulation;"  and 
may  also  levy  a  tax  on  messages  sent  between  points  witiiin  the  state,**  but  not  on 
messages  sent  across  state  border  lines,  or  to  or  from,  foreign  conutries."  So  a 
statu  tax  on  the  receipts  of  telegrapli  companies  is  good  only  as  to  receipts  from 


ceipta  from  business  within  the  stftte  and  la 
therefore  vniid.  Northern  Pac.  R.  Co.  P. 
TresBler,  2  N.  D.  387,  51  N.  W.  787;  Northern 
Pae.  R.  Co,  r.  Brewer,  2  N.  D.  396.  El  N.  W. 
787 ;  Northern  Pac.  R.  Co.  i:  Strong,  2  N.  D. 
395,  El  N.  W.  787;  Northern  Pac.  R.  Co.  v. 
Barnes,  2  N.  D.  310,  3B5,  El  N.  W.  388,  786. 

A  giosa  receipt!  tax  piopoitlonate  to  tlie 
mUeage  of  trains  run  within  the  state  ia  un- 
constitutional. Vermont,  etc.,  R.  Co.  v,  Ver- 
mont Cent.  R.  Co.,  63  Vt.  1,  21  Atl.  262,  731, 
10  L.  R.  A.  562. 

A  review  of  the  aatboritiea  holding  that 
Philadelphia,  etc.,  R.  Co.  v.  Pennsylvania. 
16  Wall.  (U.  S.)  284,  21  L.  ed.  164,  U  still 
law  on  the  basis  of  Maine  v.  Grand  Trunk 
R.  Co.,  142  U.  S,  217,  12  S.  a.  121,  163,  35 
L.  ed.  B94,  will  be  found  in  Cumberland,  etc., 
R.  Co.  V.  Bute,  S2  Md.  688,  43  Atl.  S03,  52 
L.  R.  A.  764. 

32.  Maine  V.  Grand  Trunk  R.  Co.,  142 
U.  S.  217,  12  S.  Ct  121,  163,  35  L.  ed.  W4, 
upholding  the  Maine  act  of  1B81,  requiring 
every  corporation  operating  a  railroad  in  the 
■tate,  t4>  pay  "  an  annual  excise  tax  for  the 
privilege  of  exercising  its  franchises,"  the 
amount  of  the  tax  being  determined  according 
to  a  sliding  scale  proportioned  to  the  average 
gross  earnings  per  mile  within  the  state  for 
the  year  preceding  the  levy  of  the  tax. 

33.  Clarke  v.  Philadelphia,  etc.,  R.  Co.,  4 
Houst.  (Del.)  158,  a  state  tax  on  carriers  of 
ten  cents  for  eaoh  passenger  carried. 

84.  Philadelphia,  etc.,  R,  Co.  p.  Pennsyl- 
vania, 15  Wnll.   (U.  8.)  232,  21  L.  ed.  146. 

36.  Norfolk,  etc.,  R.  Co.  v.  Pennsylvania. 
136  U.  S.  114,  10  8.  Ct.  9S8,  34  L.  ed.  394 
[revertinq   114  Pa.   St.   256,   6  Atl.  45]. 

Sa  McCall  r.  California,  136  U.  S.  104,  10 
8.  Ct.  881.  34  L.  ed.  392.  holding  that  the 
atat«'s  inability  to  tax  interstate  commerce 
extends  to  all  such  commerce  whether  or  not 
it  actually  passes  through  state  territory. 

37.  Knoxville,  elc.  R.  Co.  r.  Harris.  99 
Tenn.  684,  43  S.  W.  115,  53  L.  R.  A.  921; 
Lightbume  f.  Shelby  County  Taxing  nist,  4 
Iiea  (Tenn.)  819.  Contra,  8an  Bernardino  «. 
Southern  Pac.  Co..  107  Cal.  524,  40  Pac.  796, 
29  L.  R.  A.  327.  to  the  effect  that  a  city  situ- 
at<^  on  A  branch  line  of  a  foreign  railway 
comoration  en^nged  in  interstate  commerce 
could  not  impose  a  privilege  tax  for  engaging 
in  business  within  city  limits. 

IXD,7] 


38.  See  tupra,  IX.  C,  4;  and,  general!;, 
Tei^osaphs  aku  Telcphodes. 

38.  People  V.  Tierney,  67  Hun  (N.  Y.)  SB7, 
10  N.  Y.  Suppl.  940,  32  N.  Y.  St.  905;  Wfflt- 
em  Union  Tel.  Co.  c.  Taggart,  163  U.  S.  1,  IS 
8.  Ct.  10S4,  41  L.  ed.  49;  Sanford  v.  Poe,  69 
Fed.  546,  37  U.  S.  App.  378,  16  C.  C.  A.  305 
{afjirming  Western  Union  Tel.  Co.  C.  Poe,  64 
Fed.  9]. 

A  tax  on  wires  of  a  telegraph  company  is 
valid  (Philadelphia  t>.  American  Union  Tel. 
Co.,  167  Pa.  St,  406.  31  Atl.  628).  especially 
where  it  is  a  state  privil^e  tax  of  a  certain 
rate  for  wires  operated  within  the  state,  in 
place  of  all  other  state  taxes  and  amountiog 
to  less  than  the  ad  valorem  tax  and  practi- 
cally amounts  to  a  tax  on  property  (Postal 
Tel.  Cable  Co.  t;.  Adams,  155  U.  S.  688,  15 
8.  Ct  ZSS,  360,  39  L.  ed.  311  [affirming  U 
Miss.  S55,  14  So.  36,  42  Am.  St.  Rep.  476]. 

Property  used  In  InteTState  commerce  val- 
ued as  a  unit  profit'producing  plant  and  es- 
timated in  view  of  the  value  of  the  capital 
stock  may  be  taxed  by  a  atate.  Sanford  f. 
Poe,  69  Fed.  E46.  37  U.  S.  App.  378,  18  C.  C.  A. 
305  [a/firming  Western  Union  Tel.  Co.  t>.  Poe, 
04  Fed.  9]. 

40.  Arbitrary  tax  on  line  Invalid. — A  tax 
of  one  dollar  per  mile  for  the  line  of  polea 
and  first  wire,  and  fifty  cents  for  each  addi- 
tional wire,  is  invalid  as  an  arbitrary  sum 
and  not  a  sum  levied  on  the  value  of  the 
property.  Com.  v.  Smith,  92  Ky.  38,  13  Ky. 
L.  Rep.  362,  IT  S.  W.  187.  36  Am.  St.  Rep. 
E78.  So  a  tax  of  five  dollars  per  year  on 
every  telegraph  pole  used  in  a  city  cannot  be 
upheld  under  the  city's  power  "  to  r^ulate  " 
teit^aph  companies,  where  the  city's  power 
of  taxation  of  them  has  been  taken  away. 
8t.  Louis  V.  Western  Union  Tel.  Co.,  39  Fed. 
59. 

41.  Taylor  v.  Postal  Tel.  Cable  Co.,  20S 
Pa.  St.  583,  62  Atl.  128 ;  North  Braddock  r. 
Central  Dist.,  etc.,  Tel.  Co.,  11  Pa,  Super.  Ct 
24;  Philadelphia  v.  Western  Union  Tel.  Co., 
82  Fed.  797. 

42.  Western  Union  Tel.  Co.  r.  Sesy,  13S 
U.  R.  472,  10  8.  Ct.  161.  33  L.  ed.  409. 

43.  Western  Union  Tel.  Co.  P.  Texas.  105 
U.  a,  460.  26  L.  ed.  1067. 

An  injunction  for  refosal  to  pay  taxes  on 
interstate  telephone  messages  wilt  not  lie 
against   a    telephone   eompaay.     Matt«r    el 
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intrastate  messa^ee.**  The  state  ma;  also  levy  a  tax  on  snch  proportion  of  the 
capital  Btock  of  a  telegraph  company  '^  or  its  property  as  the  length  of  its  line  in 
tlie  state  beare  to  the  whole  lengtli  of  its  line." 

S.  Vessels  and  Steamship  Cokpahies.''  A  state  may  not  tax  vessels  as  instru- 
ments of  commerce,*  or  when  temporarily  within  state  limits.**  Nor  may  a  state 
tax  foreiftn-owfid  siiipe  engaged  in  interstate  or  international  commerce  even  for 
tiie  purpose  of  meeting  quarantine  charges ;  ^  but  it  may  levy  a  tax  on  the  inter- 
est of  residents  in  vessels  valued  as  personal  property,"  altliough  they  hold  fed- 
eral coEteting  licenses"  and  are  engaged  in  interstate  or  foreign  commerce."  A 
state  may  not  impose  a  tax  on  the  gross  receipts  of  a  steatnship  company  engaged 
ill  interstate  or  foreign  commerce,"  but  may  levy  a  tax  on  a  stcanisuip  company 
incorporated  in  the  state  and  engaged  in  foreign  commerce,*' 

E.  Taxation  of  Business  —  Occupation  Tax  —  Sales  of  Goods."  A  state 
may  tax  any  business  carried  on  entirely  within  its  borders,  although  such  tax 
may  incidentally  aifect  interstate  commerce,^  either  by  levying  a  tax  on  the  sale 


PeniurlTBDia  Tel.  Co.,  48  N.  J.  Eq.  91,  20 
AU.  846,  27  Am.  St.  Rep.  462. 

44.  Western  Union  T^,  Co.  r.  Seay,  132 
U.  8.  472,  10  S,  Ct,  161,  33  L.  ed.  40B  [re- 
lerainjF'SO  Ala.  273,  60  Am.  Rep.  99] ;  Weat- 
trn  Union  Tel.  Co.  o.  Pennsylvania,  123  U.  3. 
39,  9  S.  Ct.  6,  32  L.  ed.  346.  Contra,  to  the 
effect  that  a  stat«  tax  on  gross  receipts  is 
f[Qod  even  aa  to  interstate  mesangee  see 
Western  Union  Tel.  Co.  v.  Maj'er,  28  Ohio  St. 
sei;  Western  Union  Tei.  Co.  c.  Com.,  119 
Pa.  St.  406,  20  AU.  720;  Western  Union  Tel. 
Co.  0.  Richmond,  26  Qratt.   (Va.)    I. 

Tax  valid  in  part. — A  single  tax  on  the  re- 
ceipts of  a  telegraph  company  is  "  Invalid 
only  in  proportion  and  to  the  extent  that  said 
receipts  were  derived  from  interstate  com- 
merM  "  CRatterman  e.  Western  Union  Tel.  Co., 
127  U.  S.  411,  8  S.  a.  1127,  32  L.  ed.  229), 
and  where  the  record  discloses  the  amounts 
auessed  separatelv  on  intra  and  interstate 
nesssgea  respectively,  only  taxes  assessed  on 
nessagea  wiUiin  the  state  may  be  recovered 
(Western  Union  Tel.  Co.  v.  Pennsylvania,  128 
U.  S.  39,  9  8.  Ct  6,  32  L.  ed.  345). 

43.  Atty.-Gen.  t-.  Western  Union  Tel.  Co., 
141  U.  S.  40,  11  8.  Ct.  869,  35  L.  ed.  62B; 
At^.  Gen.  r.  Western  Union  Tel.  Co.,  33  Fed. 
129.  holding  valid  Mass.  Pub.  Stat.  c.  13, 
i  40,  providing  a  franchise  tax  estimated  at 
the  value  of  the  total  shares  of  stock,  propor- 
tioned to  the  length  of  line  in  the  state. 

46.  WeaUm  Union  Tel.  Co.  t>.  Taggart,  141 
Ltd.  281,  40  N.  G.  1051. 

47.  See  supra,  IX,  D,  6;  and,  generally, 
BBiPPnta. 

48.  Wheeling,  etc.,  Transp.  Co.  v.  Wheel- 
ins.  99  U.  S.  273,  23  L.  ed.  412. 

For  tonnage  tax  see  fupra,  X,  B,  4. 

W.  A  state  may  not  tax  a  vessel  tempo- 
rarily within  its  borders  for  the  purpose  of 
discharging  and  receiving  passengers  and 
freight  (Hays  r.  Pacific  Mail  Steamship  Co., 
17  How.  (U.  S.)  598,  16  L.  ed.  Z54),  or 
which  merely  makes  a  port  in  the  state  one 
of  its  regular  stopping-places  in  the  course 
of  interstate  trips,  ita  owner  being  a  non-resi- 
dent (Morgan  r.  Parham,  16  Wall.  (U.  S.) 
471,21  I.  ed.  303). 

BO.  Peete  p.  Morgan,  19  Wall.  (U.  S.) 
G81,  22  L.  ed.  201. 


Bl.  Battle  e.  Mobile,  9  Ala.  234,  44  Am. 
Dec.  438;  Howell  t.  State,  3  Uill  (Md.)  14; 
Wheeling,  etc.,  Transp.  Co.  c.  Wheeling,  99 
U.  S.  273,  25  L.  ed.  412  [aiJErminp  9  W.  Va. 
170,  27  Am.  Rep.  562]. 

5a.  Battle  r.  Mobile,  9  Ala.  234,  44  Am. 
Dec.  438;  Wheeling,  etc.,  Transp.  Co.  P. 
Wheeling,  99  U.  8.  273,  25  L.  ed.  412. 

53.  Ounther  c.  Baltimore,  65  Md.  467. 

64.  Philadelphia,  etc..  Mail  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326.  7  S.  a.  1118, 
30  L.  ed.  1200  [a/^rmtnff  104  Pa.  St.  109,  and 
overrwltn^  Philadelphia,  etc.,  R.  Co.  v.  Penn- 
sylvania, 15  Wall.  (U.  S.)  284,  21  L.  ed.  164]. 

65.  People  v.  New  York,  48  Barb.  (N.  Y.) 
1S7. 

56.  For  taxation  of  particular  pluiea  of 
interatatc  comnuice  see  supra,  X,  D,  «(  seg. 

57.  Kolb  V.  Boouton,  64  N.  J.  L.  163,  44 
AU.  873.   ■ 

Valid  atate  reEUUtions. —  The  states  may 
impose  a  privilege  tax  on  brokers,  even 
though  their  principals  are  nos- residents,  as 
such  tax  is  on  the  brokerage  business  within 
the  state.  Stockard  r.  Morgan,  105  Tenn.  412, 
53  8.  W.  lOei.  Hence  a  privilege  tax  on 
merchanla  proportioned  to  their  taxable  prop- 
erty Is  valid  [Oliver  Finney  Grocery  Co.  c. 
Speed,  87  Fed.  408),  as  is  also  an  occupation 
tax  on  railroads  excepting  all  interstate  traf- 
fic (York  -6.  Chicago,  etc.,  R.  Co.,  66  Nebr. 
572,  76  N.  W.  1066).  The  states  may  also 
tax  any  business  carried  on  in  the  state  where 
the  property  employed  in  the  business  is  it- 
self subject  to  local  taxation.  Sydow  v.  Ter- 
ritory, (Ariz.  1894)  36  Pac.  214;  Singer  Mfg.* 
Co.  r.  Wright,  67  Ga.  114,  25  S.  E.  249,  35 
L.  R.  A.  497 ;  Com.  o,  Sandy  Lick  Gas,  Coal 
ft  Coke  Co.,  1  Dauph.  (Pa.)  314.  A  sUta 
license-fee  on  cigarette  dealers  has  been  held 
to  be  valid  even  aa  to  importers  selling  In  the 
ordinal  package.    In  re  May,  82  Fed.  422. 

Boainesa  in  "  f ntniM "  may  be  taxed  by 
a  state.  Alexander  v.  SUte,  86  Ga.  246,  12 
S.  E.  408,  10  L.  R.  A.  859. 

An  auctioneer'*  tax  requiring  the  auc- 
tioneer to  collect  and  pay  \a  the  state  treas- 
urer a  percentage  tax  on  all  goods  sold,  is 
a  tax  on  the  goods  and  invalid  when  applied 
to  goods  imported  in  the  original  paekagea. 
The  tax  Is  not  on  the  privilege  of  selling  \ij 
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of  goods  effected  within  its  limits,'"  or  on  mercbnnts  doing  bnainees  in  the  etate," 
if  sucli  regutaftonB'do  not  diBCriminate  ag&inst  the  citizens  or  products  of  other 
states,**  but  the  states  may  not  lay  a  tax  on  interstate  commerce  under  the  irnise 
of  A  iicense-taz  or  in  any  other  way,*'  whether  or  not  the  same  amoant  of  tax  is 


auction.    Cook  c.  PemuylvBiiU,  97  U.  S.  666, 
24  I.,  ed.  1016. 

The  power  to  t«x  and  rcKnUte  the  ttada  of 
a  brewer  U  a  regulation  of  commerce  sod 
hence  within  the  exclusive  authority  of  the 
parliaiaent  of  Canada  under  the  British 
North  America  Act,  section  SI.  Severn  c. 
Beg.,  2  Caa.  Supreme  Ct.  70. 
.  &&  Padelford  l;.  Savaniuib,  14  Oa.  438 
(holding  a  tax  on  monefa  received  from  com- 
mission Bales  of  personal  property  good  when 
applied  tj)  goods  received  from  other  states, 
as  the  tax  is  on  the  proceeds  of  the  sale  and 
not  fm  the  property) ;  Harrison  r.  Vicluburg, 
3  tim.  &  M.  (Miss.)  681,  41  Am.  Dec.  (I33i 
Bute  D.  Pinckney,  10  Bich.  (S.  C.)  474;  Cook 
V.  Pennsylvania,  07  U.  S.  660,  24  L.  ed.  1015 
(where  it  was  held  that  the  Pennsylvania 
act  of  May  20,  1853,  ss  amended  April  0, 
1859,  requiring  an  auctioneer  to  collect  cer- 
tain taxes  on  salea  of  domestic  and  foreign 
articles  was  really  a  tax  on  goods  sold  and 
therefore  invalid  when  applied  to  sales  of  im- 
ported goods  in  the  original  packages)  ; 
WoodruH  f.  Parham,  8  Wall.  (U.  B.)  123,  IS 
L.  ed.  362;  Ex  p.  Brown,  43  Fed.  43S. 

When  the  gooda  are  not  ia  the  state  at  the 
time  of  sale  the  tax  is  invalid.  In  re  Klinn, 
67  Fed.  496.    See  eupra,  IX,  B,  1. 

Aa  to  original  packages  nee  supra,  VIII. 

The  gooda  must  appear  to  be  products  from 
OVtBide  the  state  in  order  to  allow  a  party 
taxed  to  raise  the  objection  that  the  tax  was 
uucoDBtitutlonal  as  amounting  to  a'  regulation 
of  commerce.  Dovmham  v.  Alexandria  Coun- 
cil, 10  Wall.   (U,  S.)   173,  19  L.  ed.  929. 

Sales  on  exchanges. —  The  United  States 
revenue  act  of   189B    (30   U.   S.   SUt   at  L. 

&468),  taxing  sales  at  exchanges  is  held  to 
a  tax  on  the  privilege  of  making  the  sales 
at  the  exchanges  and  is  not  a  dir^  tax  on 
interstate  commerce.  Nicol  v.  Ames,  173 
U.  8.  609,  19  S.  Ct.  522,  43  L.  ed.  788  [af- 
ftrming  BB  Fed.  144]. 

50.  Raquet  v.  Wade,  4  Ohio  107;  Jenkins 
r.  Ewin,  8  neisk.  (Tenn.)  466;  Galveston 
County  V.  Gorham,  49  Tex.  270;  Oliver  Fin- 
ney Grocery  Co.  r.  Speed,  87  Fed.  408.  up- 
,  holding  a  Tennessee  statute  imposing  on  mer- 
chants an  "  ad  valorem  tax  upon  the  capital 
invested  in  their  business,  equal  to  that  levied 
upon  taxable  property,"  providing  further 
that  the  valuation  shall  be  at  least  as  high  as 
the  average  of  bis  stock  on  band  during  the 
previous  year,  ascertained  by  dividing  by  two 
the  sum  of  the  highest  and  lowest  amounts 
of  stock  on  hand  during  that  time. 

Licenie-toxeB  on  retailers  even  of  goods 
imported  from  outside  the  state  (Territory  p. 
Famsworth,  6  Mont.  303,  6  Pac.  8S9,  S7S; 
Biddle  r.  Com.,  13  Serg.  k  R.  (Pa.)  405; 
American  Harrow  Co.  c.  Shaffer,  68  Fed.  750), 
or  on  merchants  doing  a  business  extending 
beyond  state  limits  are  valid  (Osborne  v.  Mo- 
[X.K] 


bile,  16  Wall.  (U.  S.)  479,  21  L.  ed.  470); 
and  the  same  rule  applies  to  a  tax  on  a  mer- 
chant on  the  total  amount  of  his  purchases 
in  or  out  of  the  state  (State  c.  Stevenson, 
109  N.  C.  730,  14  8.  E.  385,  26  Am.  St.  Bep. 
696;  State  r.  French,  109  N.  C.  722,  14  a  K 
383,  26  Am.  -Gt.  Bep.  690),  or  to  a  license- 
tax  on  packers  and  carriers  of  oysters  tor  sale 
or  transportation  (State  r.  Applegarth,  81 
Md.  203,  31  Atl.  961,  28  L.  R.  A.  S12). 

eo.  I^g  e.  Michigan,  135  U.  S.  161,  10 
8.  Ct.  725,  34  L.  ed.  150  [follomng  Leisy  v. 
Hardin,  135  U.  S.  100,  10  S.  Ct.  681,  34  L.  ed. 
128,  holding  invalid  a  statute  which  levied 
au  annual  tax  on  the  business  of  selling  li- 
quors, exempting  a  .manufacturer  who  paid  a 
smaller  manufacturer's  tax  in  the  state] ; 
Tieman  c.  Einker,  102  U.  S.  123,  26  I^  ed 
103;  Ex  p.  Hanson,  28  Fed.  127;  Ba  p.  Thorn- 
ton, 4  Hughes  (U.  S.)  220,  12  Fed.  538. 
Contra,  Ward  r.  State,  31  Md.  279,  1  Am- 
Bep.  60. 

Examples  of  diictimination. — A  &tate  may 
not  fix  a  penalty  for  selling  goods  without  a 
license,  excepting  goods  manufactured  in  the 
state  (Ames  v.  People,  25  Colp.  508,  65  Pac 
725),  or  excepting  merchants  paying  taz(9 
in  the  state  on  the  goods  sold  and  traveling 
agents  selling  exclusively  to  re^lar  state 
merchanta  (State  v.  Willingham,  9  Wya  290, 
02  Pac.  797,  87  Am.  St  Bep.  948,  52  L.  R.  A 
198),  and  may  not  impose  a  license-tax  on 
non-residents  doing  transient  retail  business 
in  the  state  (Danville  r.  Leiberman,  4  Pa.  Dist 
476,  16  Pa.  Co.  Ct.  394),  or  a  higher  tax  on 
non-residents  selling  by  sample  intoxicating 
liquors  than  on  residents  (Smclear  v.  State, 
«!)  N.  C.  47).  It  has  been  held  that  a  state 
occupation  tax  on  every  dealer  selling  certain 
Sunday  newspapers  printed  outside  the  state, 
or  others  "  of  like  character "  is  not  dis- 
criminating, as  it  applies  to  all  persons  selling 
any  paper  of  a  certain  kind  or  class.  Preston 
V.  Finley,  72  Fed.  850. 

A  tax  on  wholesale  dealers  in  liquors  to  be 
shipped  into  the  stats  from  outside,  not  hav- 
ing their  principal  place  of  businesa  in  the 
state,  is  an  invalid  interference  with  com- 
merce, as  a  like  tax  is  not  imposed  on  goodi 
manufactured  in  the  state.  State  v.  Zophy, 
14  S.  D.  119,  84  N.  W.  301,  86  Am.  St.  B^. 
741;  Walling  v.  Michigan,  116  U.  8.  446,  i 
S.  a.  454,  29  L.  ed.  691  [oceimlinf  53 
Mich.  284,  18  N.  W.  807]. 

A  merchant's  tax  affecting  equally  goods 
and  persons  inside  and  outside  the  state  is 
not  discriminating.  Baguet  t).  Wade,  4  Ohio 
107. 

61.  Korfolk,  etc.,  B.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  10  S.  Ct.  958,  34  L.  ed.  3»4; 
Corson  r.  Maryland.  120  U.  S.  602,  7  S.  Ct 
665,  30  L.  ed.  699;  Bobbins  v.  Shelby  County 
Taxing  Dist.,  120  U.  S.  489,  7  S.  Ct.  592,  30 
L.  ed.   604;   Brown  c.  Mainland,   12  Wheat 
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imposed  on  domeetic  commerce  or  that  which  is  carried  on  solely  within  the 
stale." 

F.  Taxation  of  Creditor's  Interest.     A  state  may  tax  a  creditor's  claim 
against  a  non-resident." 

G.  Inherltanee  Tax.     A  state  may  tax  the  devolation  of    property  of 
decedents  to  parties  ontside  the  state.** 

XI.  IKTEBSTAIE  COMMERCE  COMMISSION. 
A.  In  Genefal.  Tlie  interstate  commerce  commission  was  created  by  an  act 
of  consress**  modeled  in  part  on  English  legislation"  and  directed  toward  a 
minimizing  of  the  evils  resnlting  from  the  natural  monopoly  of  common  carriers 
and  especially  toward  unfair  discriminations  made  by  carriers  against  certain 
localities  or  shippers.*'  Hence  tlie  act  of  congress  should  be  construed  in  view 
of  the  English  decisions  npon  similar  sections  which  may  be  said  to  be  incor- 
porated in  tlie  act."     The  interstate  commerce  commission  ia  a  body  corporate 

(U.  S.)  419,  6  L.  ed.  OTB;  Cl^de  SUanuhip 
Co.  r.  Charleston,  76  Fed.  iS;  American 
Fertiliziiig  Co.  e.  North  Carolina  Bd.  of  Agri- 
culture, 43  Fed.  609,  11  L.  R.  A.  170. 

A  hcense-tax  on  the  buying  of  produce  with 
int*nt  to  send  "  out  of  said  counties  "  waa 
upheld  as  tt  tax  on  the  articles  before  the; 
began  to  be  incorporated  in  interstate  com- 
merce, or  at  a.-aj  rate  as  being  valid  as  to 
buatnesa  wholly  within  the  state.  Rothermel 
r.  Meyerle,  136  Pa.  St  250,  £6  Wkly.  Notes 
Cm.  (Pa.)  422,  20  Atl,  EB3,  B  L.  K.  A.  386. 
See  also  supra,  IX,  B,  1 . 

6S.  "  Interstate  rotnmeice  cvinot  be  bued 
at  all,  even  though  the  same  amonnt  of  tax 
ihonld  be  laid  on  domestic  commerce,  or  that 
which  IB  carried  on  solely  within  the  State." 
Per  Bradley,  J.,  in  Robbins  p,  Shelby  County 
Taiing  Diat.,  120  U.  S.  489,  7  S.  Ct.  5B2,  30 
L.  ed.  694  [nlin;  Philadelphia,  etc.,  R.  Co. 
r.  PennsylTonia,  15  Wall.  (U.  S.)  232,  21 
L.  ed.  146].     See  also  supra,  IX,  B,  I. 

63.  Atlanta  Nat  Bldg.,  etc.,  Assoc,  v. 
Stewart,  109  Ga.  SO.  35  S.  E.  73;  Com.  v. 
Lehigh  Coal,  etc.,  Co.,  162  Pa.  St.  603,  29 
Atl.  664;  Philadelphia  Sav.  Fund  Soc.  c. 
Yard.  9  Pa.  St.  359;  Kirtland  c.  Hotchkiss, 
100  U.  S.  4S1,  25  L.  ed.  553.  holding  such 
tu  not  to  be  an  interference  with  the  federal 
authority  orer  commerce. 

Ciedita  on  original  packages. —  Credits  and 
bills  receivable  for  the  price  of  foreign  im- 
ports on  which  the  duties  have  been  paid,  and 
which  were  sold  by  the  importer  in  unbroken 
original  packages,  are  not  subject  to  state  or 
tnonicipal  taxation.  Gelpi  t).  Schenck,  48  La- 
Ann.  1535,  21  So.  115. 

64.  Magee  p.  Grima,  8  How.  {U.  S.)  490, 
12  L.  ed.  1168.    And  see,  generallv.  Taxation. 

65.  24  U.  S.  Stat  at  L.  p.  379,  c.  104; 
V.  S.  Comp.  Stat   (1901),  p.  3154. 

66.  Model  of  the  act—  "  The  2d  section  of 
our  act  was  modeled  upon  S  90  of  the  English 
'railway  clauses  consolidatibn  act'  of  1846, 
known  oa  the  '  equality  clause.'  and  the  third 
Hction  of  OUT  set  was  modeled  upon  the  2c] 
wction  of  the  English  act  ...  of  July  10, 
1854.  and  the  Uth  section  of  the  act  of  July 
£1,  1873."    Shims,  J.,  in  Texas,  etc.,  R.  Co. 


V.  Interstate  Commerce  Commission,  162  U.  S. 
197,  222,  16  S.  Ct.  666,  40  L.  ed.  040. 

67.  The  purpose  of  the  act  is,  "  equality 
of  right  to  Bhippera"  (Interstate  Commerce 
Commission  o.  Cincinnati,  etc.,  R.  Co.,  167 
U.  S.  470,  606,  17  S.  «.  896,  42  L.  ed.  243). 
"  The  principal  objects  of  the  Interstate  Com- 
merce Act  were  to  secure  just  and  reasonable 
charges  for  transportation ;  to  prohibit  un* 
just  discriminations  in  the  rendition  of  like 
services  under  similar  circumstances  and  con- 
ditions ;  to  prevent  undue  or  unreasonable 
preferences  to  persons,  corporations,  or  locali- 
ties; to  inhibit  greater  compensation  for  a 
shorter  than  for  a  longer  distance  over  the 
same  line;  and  to  abolish  combinations  for 
the  pooling  of  freights.  It  was  not  designed, 
however,  to  prevent  competition  between  dif- 
ferent roads,  ...  it  was  not  intended  to 
ignore  the  principle  that  one  can  sell  at  whole- 
sale cheaper  than  at  retail,"  Per  Brown,  J., 
in  Interstate  Commerce  Commission  V.  Balti- 
more, etc.,  R.  Co.,  145  U.  S.  263,  276,  12  S.  Ct 
644,  36  L.  ed.  699. 

"  The  purpose  of  the  id  section  is  to  en- 
force equality  between  shippers  over  the  same 
line,  and  to  prohibit  any  rebate  or  other  de- 
vice by  which  two  shippers,  shipping  over  the 
same  line,  the  same  distance,  under  the  some 
circumstances   of   carriage,   are   compelled  to 

fay  different  prices  therefor."  Shiraa,  J.,  in 
nterstate  Commerce  Commission  v.  Alabama 
Midland  R.  Co.,  168  U.  S.  144,  168,  18  S.  Ct 
45,  42  L.  ed.  414  t/'oiloioin./  Wight  p.  U,  S., 
167  U.  S.  512,  IT  S.  Ct.  822,  42  L.  ed.  258]. 
The  leinf  oicement  of  the  taiifi  laws  is  not 
the  purpose  of  the  interstate  commerce  act. 
Texas,  etc.,  R.  Co.  i).  Interstate  Commerce 
ConimiHHion,  162  U.  S.  197,  18  S.  C^.  866,  40  - 
L,  ed.  940. 

68.  Incoiporation  of  English  dedsiona. — 
"These  traflic  acta  [the  English]  do  not  ap- 
pear to  be  as  comprehensive  as  our  own,  and 
may  justify  contracts  which  with  us  would 
be  obnoxious  to  the  long  and  short  haul 
clause  of  the  act,  or  would  be  open  t«  the 
charge  of  unjust  discrimination.  But  so  far 
as  relates  to  the  question  of  undue  preference, 
it  may  be  presumed  that  Congress,  in  adopt- 

[XI,  A] 


D,8ilizedb,G00gle 


486     [7  Cye.] 


COMMERCE 


entitled  to  sue  and  be  sned  in  its  own  name,"  and  is  not  a  conrt  bnta  non-jndicial 
administrative  commission,™ 

B.  Authority  and  Functions  —  I.  Ih  Qemeral.  ThecommisBionliasanthoi^ 
ity  to  investigate  tlie  management  of  railroad  companies,  even  by  compulsory 
process,"  but  has  no  power  to  lix  rates  or  determine  maximum  and  minimnm 
charges  or  rates  for  the  future,  but  may  merely  determine  on  the  reasonableness 
of  existing  rates  as  the  question  is  brought  before  it."  Nor  may  it  order  the  dia- 
continnance  of  certain  practices  hy  the  carriers,  as  in  furnishing  gratuitous  acces- 
Borial  cartage  to  consignees  to  their  places  of  business,'''  or  compressing  cotton 

ing  tbe  laDgung<e  of  the  English  Act,  had  in 
mind  the  construction  given  to  the»e  words 
by  the  English  courts,  and  intended  to  in- 
corporate them  into  the  statute."  Interstate 
Commerce  Commission  v.  Baltimore,  etc.,  R, 
Co.,  145  U.  S.  263,  284,  12  S.  Ct.  844,  38 
L.  ed.  609  [o/prminj  43  Fed.  37,  and  ettinj/ 
McDonald  v.  Hovey,  110  U.  S.  619,  4  S.  a. 
142,  28  L.  ed.  269]. 

68.  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  16  6.  Ct. 
686,  46  L.  ed.  940. 

70.  Cincinnati,  etc.,  R.  Co,  c.  Interstate 
Commerce  Coramiseion,  162  U.  S.  184,  16 
8.  Ct.  700,  40  L.  ed.  B35 ;  Detroit,  etc.,  R.  Co. 
C  Interstate  Commerce  CommisBion,  74  Fed. 
803,  43  U.  S.  App.  308,  21  C.  C.  A.  103;  Ken- 
tucl^,  etc..  Bridge  Co.  v.  Louisville,  etc.,  R. 
Co.,  37  Fed.  587,  612,  2  L.  R.  A.  289,  where 
it  IB  held  that  the  commisBiou  is  not  an  "  in- 
ferior court "  in  the  constitutional  sense,  in 
which  the  judges  must  bold  office  "  during 
good  behavior,'' 

71.  General  anthcrity.— "  It  [the  commis- 
Bion]  is  charged  with  the  general  duty  of  in- 
quiring as  to  the  management  of  the  busi- 
ness of  railroad  companies,  and  to  keep  it- 
self informed  as  to  the  manner  in  which  the 
same  is  conducted,  and  has  the  right  to  com- 
pel complete  and  full  information  as  to  the 
manner  in  which  such  carriers  are  transact- 
ing their  buainesB.  And  with  this  knowledge 
it  is  charged  with  the  duty  of  seeing  that 
there  is  no  violation  of  the  long  and  short 
haul  clause;  that  there  is  no  discrimination 
between  individual  shippers,  and  that  nothing 
is  done  by  rebate  or  any  other  device  to  give 
preference  to  one  as  against  another;  that 
no  undue  preferences  are  given  to  one  place 
or  places  or  individual  or  class  of  individuals. 
but  that  in  all  things  that  equality  of  right, 
which  ia  the  great  purpose  of  the  Interstate 
Commerce  Act,  shall  be  secured  to  all  ship- 
pers." Conclusions  of  Brewer,  J.,  in  giving 
the  opinion  of  the  court  in  Interstate  Com- 
merce Commission  v.  Cincinnati,  etc.,  R.  Co., 
167  U.  S.  47B,  606,  17  S.  «.  896,  42  L.  ed, 
243. 

Functions  inquisitorial  only. —  "The  com- 
mission is  charged  with  the  duty  of  investi- 
gating and  reporting  upon  complaints.  .  .  . 
The  functions  of  the  commission  are  those 
of  referees  or  special  commissioners,  ap- 
pointed to  make  preliminary  investigation 
of  and  report  upon  matters  for  suhaequent 
judicial  examination  and  determination.  In 
respect  to  interstate  commerce  matters  cov- 
ered by  the  law,  the  commission  may  be  re- 
[XI,  A] 


garded  as  the  general  referee  of  each  ami 
every  circuit  court  of  the  United  States." 
Kentucky,  etc.,  Bridge  Co.  v.  Louisville,  etc, 
R,  Co.,  37  Fed.  667,  2  L.  R.  A.  289. 

72.  Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  168  U.  S.  144,  18 
S.  Ct.  45,  42  li.  ed.  414;  IntersUte  Commerce 
Commission  r,  Cincinnati,  etc.,  R-  Co.,  167 
U,  S.  479,  499,  606,  17  S.  Ct.  806,  42  L,  ed.- 
243  (where  it  is  said:  "It  is  one  thing  to 
inquire  whether  the  rates  which  have  been 
charged  and  collected  are  reasonable, —  tlutt 
is  a  judicial  act;  but  an  entirely  difTereut 
thing  to  prescribe  rates  which  shall  be  charged 
in  the  future, —  that  is  a  legislative  act.  ,  ,  . 
These  considerations  convince  us  that  under 
the  Interstate  Commerce  Act  the  Commiaatoa 
has  no  power  to  prescribe  the  tariff  of  rates 
which  shall  control  in  the  future."  The  court 
also  explains  its  language  in  Cincinnati,  etc, 
R.  Co.  e.  Interstate  Commerce  Commission, 
162  U.  S.  184,  196,  137,  16  S.  Ct  700.  40 
L.  ed.  936,  where  it  said:    "  If  the  commission 


terstate  Commerce  Commission  r.  Baltimore. 
etc.,  R.  Co.,  145  U.  S.  263,  12  S.  Ct.  844,  30 
L.  ed,  699  Xaffirming  43  Fed.  371;  Interstate 
Commerce  Commission  e.  Northeastern  R. 
Co.,  83  Fed.  611,  42  U.  S.  App.  603,  27  C.  C.  A. 
631;  Farmers  L.  &  T.  Co.  c.  Northern  Pac. 
R.  Co.,  83  Fed.  248;  Interstate  Commerce 
Commission  i'.  Lehigh  Valley  R.  Co.,  74  Fed. 
784;  Interstate  Commerce  CommiEsioo  r. 
Northeastern  R.  Co.,  74  Fed.  70. 

Rates  independent.—  Before  the  determina- 
tion of  the  proposition  in  the  text  it  was 
held  that  the  commission,  it  it  has  power  to 
ilj(  rates  at  all,'  should  make  them  to  each 
point  independently  and  not  make  the  rates 
to  one  point  depend  upon  those  to  another. 
Interstate  Commerce  Commission  f>.  Louis- 
ville, etc.,  R.  Co.,  73  Fed.  409, 

A  petition  to  enjoin  certain  cliaiges  is  not 
obnoxious  to  this  rule  of  law  as  an  attempt 
by  the  commission  indirectly  to  fix  rates.  In- 
terstate Commerce  Commission  v.  Chicago. 
etc.,  R,  Co.,  94  Fed.  272. 

73.  AccBBsgiial  cartage. — A  direction  to  a 
railroad  company  to  discontinue  a  long-es- 
tablished practice  of  furnishing  cartage  to 
consignees  to  their  places  of  business  was 
held  "  not  a  regulation  of  commerce,  so  much 
as  an  interference  with  the  rights  of  prop- 
erty and  its  use,  which  possibly  even  congress 
could  not,  in  this  way,  prohibit.  At  all 
events,  it  is  an  attempted  exercise  of  a  li^s- 
lattve  power  which  congress  has  not,  we  think. 
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bales  for  the  coneignor ; "  and  it  has  no  power  to  issue  general  ordera  as  rales  of 
action  to  the  carrier,'''  and  may  not  enforce  its  own  findings.^ 

2.  CABBtBKs  Subject  to  the  Cohmissioh.  A  common  carrier  is  an  interstate 
carrier  under  the  authority  of  the  commission  if  it  transports  freight  nnder 
tlirongh  iuterstate  bills  of  lading,  although  its  line  is  entirely  within  one  state 
and  it  charges  a  separate  rate  for  the  part  of  the  journey  witliin  the  state." 

C.  The  Complaint — l.  Who  Hay  Cohplain.  The  commission  may  proceed 
of  its  own  motion  to  investigate,  or  on  the  complaint  of  any  person,  whether  or 
not  he  is  interested,"  but  a  suit  for  damages  ander  the  statute  can  only  be  main- 
tained by  one  actually  injured.'' 

2.  Pbopkr  Contents  op  Complaint.  The  complaint  or  petition  presented  to 
tlie  commission  should  contain  a  statement  of  all  the  grounds  for  action 
relied  on," 

D.  The  Hearing:  Before  the  Commlralon  —  l.  Burden  of  Pboop.  The 
burden  of  proving  undue  preference  or  prejudice  rests  upon  the  complaining 
party." 

2.  Considerations  Proper  For  the  Couhssion.  In  determining  questions  of 
diaEimilarity  of  conditions  or  preferences  in  rates  or  the  various  other  queetions 
of  fact  within  the  supervision  of  the  commission,  it  sliould  consider  all  the  cir- 
cumstances that  reasonably  apply  to  the  situation  and  keep  in  view  the  best 
interests  of  carriers,  shippers,  and  the  localities  affected."'     It  should  consider 

aiona  that  wb  draw  from  the  history  and  lan- 
guage of  the  act,  and  from  the  decisions  of 
cur  own  and  the  English  courts,  are  mainly 
these :  .  ■  .  That,  in  passing  upon  questions 
arising  under  the  act,  the  trihunal  appointed 
to  enforce  its  provisions,  whether  the  Com- 
miBsiou  or  the  courts,  is  empowered  to  fully 
consider  all  the  circumstances  and  conditions 
that  reasonably  apply  to  the  situation,  and 
that,  in  the  exercise  of  its  jurisdiction,  tha 
tribunal  may  and  should  consider  the  legiti- 
mate interests  as  well  of  the  carrying  com- 
panies as  of  the  traders  and  shippers,  and  in 
considering  whether  any  particular  locality  is 
subjected  to  an  undue  preference  or  disad- 
vantage the  welfare  of  the  communities  oc- 
cupying the  localities  where  the  goods  are  de- 
livered is  to  he  considered  as  well  as  that  of 
the  communities  which  are  in  the  locality  of 
the  place  of  shipment."  Texas,  etc.,  R.  Co. 
c.  Interstate  Commerce  Commission,  162 
U.  S.  197.  233,  16  S.  Ct.  666,  40  L.  ed.  940. 
"  The  interest  of  the  seller  at  the  point  of 
departure,  the  rights  ot  the  carrier,  and  the 
rights  or  interest  of  the  trader  or  consumer 
at  the  point  of  delivery  are  all  concerned  in 
a  given  transaction,  and  must  be  duly  con- 
sidered by  a  tribunal  or  court  in  the  de- 
cision of  any  case  involving  the  carrier's 
freight  tariff."  Interstate  Commerce  Commis- 
sion ».  Louisville,  ete.,  R.  Co.,  73  Fed.  409, 
419. 

Interests  of  urrieis  to  be  considered. —  "It 
was  at  one  time  thought  doubtful  whether  the 
interests  of  the  railway  could  be  taken  into 
account  at  all,  but  it  is  now  established  that 
they  can  be."  Interstate  Commerce  Commis- 
sion r.  Louisville,  etc.,  R.  Co.,  73  Fed.  409, 
420  [citing  Reagnn  p.  Fanners  L.  ft  T.  Co., 
154  U.  S.  362,  14  S.  Ct.  1047,  38  L.  ed.  1014) ; 
Ames  V.  Union  Pac.  R.  Co.,  64  Fed.  166 ;  In- 
terstate Commerce  Commission  t;.  Baltimore, 
etc.,  R.  Co.,  43  Fed.  37. 
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conferred  upon  the  commission."  Detroit,  etc, 
R.  Co.  V.  Interstate  Commerce  Commission, 
74  Fed.  803,  841,  43  U.  S.  App.  308,  21 
C.  C.  A.  103. 

74.  Cowan  v.  Bond,  39  Fed.  54. 

T5.  Tex»8,  etc.,  R.  Co.  tt.  Interstate  Com- 
merce Commission,  162  U.  S.  197,  16  8.  Ct. 
6«S,  40  L.  ed.  940,  on  the  ground  that  the 
framing  of  such  general  orders  Is  l^slative 

76.  Be^  iflfni,  XI,  Q,  I,  a. 

77.  Cincinnati,  etc.,  R.  Co.  e.  Interstate 
Commerce  Commission,  162  U.  8.  184,  16 
S.  Ct.  700,  40  L.  ed.  935. 

7B.  24  U.  B.  Stat,  at  L.  p.  379,  c.  104, 
II  13.  15,  16 ;  Interstate  Commerce  Commis- 
sion f.  Detroit,  et".,  R.  Co.,  57  Fed.  1005. 

A  nominal  paity  having  no  grievance, 
whose  action  is  instigated  by  a  competitor  of 
the  company  complained  against,  may  bring 
tlie  complaint.  Interstate  Commerce  Com- 
missitm  P.  Detroit,  etc.,  R.  Co.,  57  Fed.  1005. 

79.  Lehigh  Valley  R.  Co.  f.  Rainey,  112 
Fed.  487,  holding  that  actual  discrimination 
most  be  proven,  that  the  mere  olTering  a 
discrimination  or  making  a  discriminating 
rite  is  insulRcient  when  not  acted  upon. 

80.  New  York,  etc.,  R.  Co.  c.  New  York, 
etc.  R,  Co.,  60  Fed.  867  wmtte. 

A  charge  of  deprivation  of  equal  facilities 
indodei  a  charge  of  discrimination  in  rates 
where  the  petition  contains  allegations  of  dis- 
criminations. New  York,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  50  Fed.  367. 

81.  Interstate  Commerce  Commission  v. 
Baltimore,  etc.,  R.  Co.,  43  Fed.  37  \_affirmeA 
without  adverting  to  this  question  in  145 
0.  S.  263,  12  S.  Ct.  644,  36  L.  ed.  699] ; 
Denaby  Main  Colliery  Co.  e.  Manchester,  etc, 
R.  Co..  11  App.  Cas.  97,  60  J.  P.  340,  55  L.  J. 
Q.  B.  181.  54  L.  T.  Rep.  N.  S.  1,  6  B.  4  Can. 
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circntnetances  obtaining  witliont  as  well  as  witliin  the  United  States,"*  and  should 
coneider  also  the  competition  of  rival  carriers,^  except  in  the  decision  of  qnestions 
between  aliippers  over  the  same  line,"  whether  or  not  these  carriers  are  them- 
selres  witiiin  the  jurisdiction  of  the  commiesion,^  and  whether  or  not  the  apparent 
discrimination  in  rates  on  the  ground  of  competition  is  made  by  the  carrier-iteelf 
witliout  prior  application  to  the  commission,"  and  althongh  the  competition  does 
not  originate  at  the  inifial  point  of  the  traffic,**  althongh  such  allowance  for  com- 
petition may  seemingly  create  a  discrimination  against  one  point  and  a  preference 
in  favor  of  another,"  and  should  receive  evidence  as  to  the  materiality  of  that 


83.  Texas,  etc.,  R.  Co.  v.  InUrstate  Com- 
merce Commission,  162  U.  6.  107,  16  S.  Ct. 
666,  40  L.  ed.  MO. 

84.  East  Tdmeseee  R.  Co.  r.  Interstate 
Commerce  Commission,  181  U.  S.  1,  21  S.  Ct. 
Sli,  45  L.  ed.  719;  Louisville,  etc.,  R.  Co.  t>. 
Behlmer,  176  U.  S.  64S,  SO  B.  Ct  ZOQ,  44 
L.  ed.  309;  Interstate  Commerce  Commission 
F.  Alabama  Midland  R.  Co.,  168  U.  S.  144,  IB 
8.  Ct.  45,  42  L.  ed.  414;  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
1Q7,  16  S.  Ct.  666,  40  L.  ed.  S40;  Interstate 
Commerce  Commission  f.  Baltimore,  etc.,  R. 
Co.,  146  U.  S.  263,  12  S.  Ct.  844,  36  L.  ed.  699 
[a^irming  43  Fed.  37];  Detroit,  etc.,  R.  Co. 
r.  Interstate  Commerce  Commission,  74  Fed. 
803,  43  U.  8.  App.  308,  Kl  C.  C.  A.  103;  In- 
terstate Commerce  Commission  v.  Louisville, 
etc.,  R.  Co.,  73  Fed.  409;  Behlmer  r.  Louis- 
ville, etc.,  R.  Co.,  71  Fed.  835;  Jnteratate 
Commerce  Commission  r.  Cincinnati,  etc.,  H. 
Co.,  66  Fed.  925;  Interstate  Commerce  Com- 
miaaion  r.  Atchison,  etc.,  R.  Co.,  60  Fed.  296; 
Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  31 
Fed.  862;  Ex  p.  Koehler,  12  Saw?.  (U.  B.) 
446,  31  Fed.  315.  See  also  the  same  result 
reached  under  a  similar  English  statute  in 
Denaby  Main  Collier}^  Co.  i>.  Manchester,  etc.. 
R.  Co.,  3  N.  ft  M.  R.  Cas.  441,  3  R.  ft  Can.  T. 
Cas.  426. 

The  conclnaioiia  of  the  court  are  well  ex- 
pressed as  follows :  "  What  was  decided  in  the 
previous  cases  [before  the  supreme  court]  wm 
that  under  the  4th  section  of  the  act  substan- 
tial  competition  which  materially  affected 
transportation  and  rates  might,  under  the 
statute,  be  competent  to  produce  diaaimilarity 
of  circumstances  and  conditions,  to  be  taken 
into  consideration  hy  the  carrier  in  cbarginj; 
a  greater  sum  for  a  lesser  than  for  a  longer 
haul.  The  meaning  of  the  law  was  not  de- 
cided to  be  that  one  kind  of  competition  could 
be  considered  and  not  another  kind,  but  that 
all  competition,  provided  it  possessed  the  at- 
tributes of  producing  a  Bubetantial  and  ma- 
terial effect  upon  traffic  and  rate  making,  was 
proper  under  the  statute  to  be  taken  into 
consideration."  Per  White,  J.,  in  Louisville, 
etc.,  R.  Co.  I'.  Behlmer,  ITS  U.  S.  648,  670,  20 
S.  Ct.  209.  44  L.  ed.  309. 

Competition  ta  not  necewarily  an  excuse 
for  preferences,  but  the  court  meana  "  only 
th.tt  these  sections  (the  third  and  fourth  of 
the  Commerce  Act]  are  not  so  stringent  and 
imperative  aa  to  exclude  in  all  cases  the  mat- 
ter of  competition  from  consideration  in  de- 
termining the  questions  of  '  undue  or  unrea- 
[XI,  D,  2] 


sonable  preference  or  advantage,'  or  what  an 
substantially  similar  eircumstancea  and  con- 
ditions." Interstate  Commerce  Commiuian 
t>.  Alabama  Midland  R.  Co.,  168  V.  8.  144, 
167,  IB  B.  Ct  45,  42  L.  ed.  414. 

SB.  Interstate  Commerce  Coinmissi<m  c. 
Alabama  Midland  R.  Co.,  168  U.  8.  144,  IS 
8.  Ct.  45,  42  L.  ed.  414,  where  it  is  said  that 
the  conclusion  that  competition  should  be 
considered  does  not  apply  to  the  second  sk- 
tion  of  the  act  which  treats  of  shippers  over 


the  B 


e  lin 


88.  East  Tennessee,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  1,  21 
8.  Ct  616,  45  L.  ed.  719  (where  the  oommii- 
aion  had  decided  that  the  competition  of  car- 
riers Bubject  to  its  ordera  could  not  be  avdiled 
of  aa  establishing  subetantially  dissimilar  cir. 
cumatances  without  a  prior  application  to  the 
commisaion  to  obtain  ita  saoction  to  taking 
auch  competitive  conditions  into  coaaidera- 
tion.  The  court  aay,  however:  "Competition 
which  JB  controlling  on  traffic  and  rates  pro- 
duces in  and  of  itself  the  disaimilarity  of  cir- 
cumstance and  condition  described  in  the 
statute.  .  .  .  The  dissimilarily  of  circnm- 
stance  and  condition  pointed  ont  l^  the  stat- 
ute .  .  .  arises  from  the  command  of  the 
statute,  and  not  from  the  assent  of  the  Com- 
mission") ;  Interstate  Commerce  Commissiffli 
t.  Southern  R.  Co.,  106  Fed.  703. 

87.  East  Tennessee,  etc.,  R.  Co.  c.  Inter- 
state Commerce  Commission,  181  U.  S.  1,  ![ 
S.  Ct  516,  45  L.  ed.  719  [rtroerting  99  Fed. 
52,  30  C.  C.  A.  4131;  Louiaville,  etc,  R.  Co.  e. 
Behlmer,  175  U.  S.  648,  20  S.  Ct  209,  44 
L.  ed.  309. 

88.  Louisville,  etc.,  R.  Co.  t>.  Behlmer,  175 
U.  S.  648,  20  B.  Ct  20B,  44  L.  ed.  309. 

89.  East  Tenneasee,  etc.,  R.  Co.  o.  InUr- 
state  Commerce  Commisaion,  181  U.  S.  I,  IS, 
21  8.  Ct.  616,  45  L.  ed.  719  [retjermns  99 
Fed.  52,  39  C.  C.  A.  413],  where  it  is  said  t^ 
White,  J. ;  "  The  only  principle  by  which  it 
is  possible  to  enforce  the  whole  statute  is  the 
couBtruction  adopted  by  the  previous  opinions 
of  this  court;  that  ie,  that  competition  which 
is  real  and  substantial,  and  exercises  a  polen- 
tial  influence  on  rates  to  a  particular  point, 
brings  into  plav  the  diHSimilarity  of  circum- 
stance and  condition  provided  by  the  statute, 
and  justifies  the  lesser  charge  to  the  mare 
distant  and  competitive  point  than  to  tb« 
nearer  and  noncompetitiTe  place,  and  that 
this  right  is  not  destroyed  l^  the  mere  fset 
that  incidentally  thelcaser  charge  to  the  com- 
petitive point  may  seemingly  give  a  prefer- 
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eompedtion  as  well  us  its  natore.**  The  commiseion  should  also  take  iato  account 
the  difference  in  population  and  volnme  of  buBineea  at  the  termini  of  the 
carriage,*'  and  the  advantage  to  the  carriers  and  to  the  pnblio  in  securing  hy  low 
rates  forma  of  traffic  which  wonld  otherwise  move  in  other  channels,*'  and  the 
varying  amount  of  business  at  different  times  of  the  year,"  tlie  difference  between 
local  and  through  transportation,**  or  between  wholesale  and  retail  trade,  between 
large  and  small  shippers,  provided  tlie  same  rates  are  offered  to  all  large  shippers," 
and  in  rasaenger  traffic  between  single  passengers  and  those  traveling  together  in 
parties,**  and  those  traveling  frequently,"  the  risk  attendant  In  the  transportation 
of  certain  articles,"  or  tiie  carrier's  train  seliednle,  under  a  charge  of  the  denial  of 
etjaal  facilities  for  the  interchange  of  tratEc,"  and  in  fact  all  circumstances  which 
carriers  may  properly  regard  as  calling  for  a  distinction  in  rates,'  The  commis- 
sion should  not,  nowever,  regard  as  material  the  length  of  time  which  a  certain 
condition  has  lasted,  nor  the  confusion  which  will  result  from  a  change.* 

8.  EviSENCB.     All  material  evidence*  in  the  possession  of  the  j^irties  should 
be  introduced  before  the  commission.* 


enee  to  th&t  point,  and  the  greater  rmte  to  the 
Boncompetitive  point  maj  apparently  engen- 
der a  ducrimination  against  it." 

OO.  LoaisTille,  etc.,  R.  Co.  o.  fiehlmer,  ITS 
U.  S.  648,  20  8.  a.  209,  44  L.  ed.  30fi. 

SI.  Detroit,  etc.,  ^  Co.  c.  Interstate  Com- 
mem  CommiMion,  74  Fed.  e03,  43  U.  B.  App. 
308,  21  C.  C.  A,  103. 

A  ndoced  thiOHEh  rat*  between  important 
■tatioiu  leaa  than  the  rate  to  intermediate 
•UtLioni  ia  not  necessariij  a  discrimination. 
Hozier  v.  Caledonian  R.  Co.,  1  N.  &.  H.  R.  Caa. 
S7. 

98.  Texas,  etc.,  R.  Go.  u.  Interstate  Com- 
merce CommiB&ion,  162  U.  S.  197,  16  S.  Ct. 
OM,  40  L.  ed.  MO,  concerning  the  through 
traffic  bj  rail  from  Europe  to  the  PaciQc 
eoaat  by  way  of  New  Orleans,  which  would 
go  in  the  absence  of  special  inducement  ria 
Panama  or  Cape  Horn,  To  the  same  effect 
under  the  English  statute  see  Phippe  r.  Lon- 
don, etc.,  R.  Co.,  [1892]  2  Q.  B.  229,  61  L.  J. 
Q.  B.  37B,  86  L.  T.  Rep.  N.  S.  721,  8  R.  4 
Can.  T.  Ctks.  83.  But  see  Oxlade  r.  North 
£Mtera  R.  Co.,  1  0.  B.  N.  S.  454,  3  Jut.  N.  S. 
637,  26  L.  J.  C.  P.  129,  87  E.  C.  L.  454, 
-where  it  was  held  that  a  desire  to  Introduce 
northern  coke  into  a  locality  was  not  a  l^itj- 
tnate  ground  for  reduced  rates. 

93.  Interstate  Commerce  Commission  V. 
Louisville,  etc    R.  Co.,  73  Fed.  400. 

ML  Locil  and  through  tiasspoTtation  la 
diatlngoiihed  in  Union  Pac.  R.  Co.  G.  U.  B., 
117  U.  S.  365,  363,  0  8.  Ct.  772,  29  L,  ed,  020. 
where  the  court  declared  it  could  not  say  that 
"  the  service  rendered  in  transporting  a  local 
pKssenger  between  the  two  points  is  in  law 
identical  with  that  rendered  in  transporting 
k  thronich  passen^r  between  the  same  points 
as  part  of  the  transit  over  the  distance  of  the 
whole  line." 

A  diaparity  twtweea  local  and  throngh 
latca  will  not  of  itself,  even  though  the  dis- 
pari^  is  considerable,  "  warrant  the  court  in 
finding  that  such  disparity  constituted  an  un- 
due discrimination."  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
197,  230,  16  a  Ct.  666,  40  L.  ed.  040. 


9S.  Int«ratata  Commeree  Commission  r. 
Baltimore,  etc,  R.  Co.,  43  Fed.  37  {affirmed 
in  145  U.  S.  263,  12  6.  Ct  S44,  36  L.  ed.  699} ) 
Baxendale  R.  Co.  e.  Great  Western  R.  Co., 
6  C.  B.  N.  S.  336,  28  L.  J.  C.  P.  81.  94  E.  C.  L. 
336 ;  Nicholson  v.  Railwi^  Co.,  1  N.  &  M.  R. 
Cfts.  147. 

98.  Party  rates. —  It  is  not  an  unjust  dis- 
crimination to  allow  special  rates  to  parties 
traveling  together.  Interstate  Commerce 
Commission  v.  Baltimore,  etc.,  R.  Co.,  149 
U.  S.  2S3,  18  8,  Ct  S44,  36  L.  ed.  699  [af- 
firming 43  Fed.  37]. 

97.  Interstate  Commerce  Commission  e. 
Baltimore,  etc.,  R.  Co.,  148  U.  8.  263,  12 
S.  a.  844.  38  L.  ed.  899  9«mble. 

98.  Interstate  Commerce  Commission  e. 
Delaware,  etc.,  R.  Co.,  64  Fed.  723,  window- 

99.  New  York,  etc.,  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  50  Fed.  887  tmhle,  where  it  was 
claimed  the  running  of  respondent's  trains 
afforded  to  the  petitioner's  competitor  oppor- 
tunities for  forwarding  traffic  unfairly  greater  , 
than  those  offered  to  petitioner. 

1.  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
meree Commission,  162  U.  S.  197,  16  S.  Ct 
666,  40  L.  ed.  940. 

S.  East  Tennessee,  etc,  R.  Co.  v.  Interstate 
Commerce  Commission,  99  Fed.  62,  63,  39 
C.  C.  A.  413,  where  the  court  says:  "  We  are 
pressed  with  the  argument  that  to  reduce  the 
rates  to  Chattanooga  will  upset  the  whole 
Southern  schedule  of  rates,  and  create  the 
greatest  eonfuBion.  .  .  .  The  length  of  time 
which  an  abuse  has  continued  does  not  justify 
it.  It  was  because  time  had  not  corrected 
abuses  of  discrimination  that  the  interstate 
commerce  act  was  passed." 

S.  See,  generally.  Evidence. 

4.  The  ninit  disapprovea  the  withholdiitg 
of  evidence  in  the  hearing  before  the  com- 
missinn  on  the  ground  that  "  the  purposes  of 
the  act  call  for  a  full  inquiry  by  the  Commis- 
sion into  all  the  circumstances  and  conditions 
pertinent  to  the  questions  involved."  Cin-  , 
cinnati,  et«.,  R.  Co.  t>.  Interstate  Commerce 
Commission,  162  U.  8.  184,  196,  16  8.  Ct.  700, 
40  L.  ed.  935. 


[XI,  D,  8] 
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4.  PREPBRKNCBS.  The  questlon  what  constitiites  an  nndiie  preference  or 
advantage  is  one  of  fact,'  and  tbe  excloBion  of  competent  evidence  on  thiB  ques- 
tion is  an  error  of  law,' 

E.  Order  of  the  Commission.  The  order  of  the  commieBton  shoiild  not  in 
general  terms  outline  lines  of  condnct^  and  may  be  definite  in  form  without  ree- 
ervatioD  of  power  to  modify  it.'  The  report  of  the  commiasion  should  set  forth 
the  issnes  and  facts  foUnd  and  not  merely  conclnsions  of  fact  or  of  law*  The 
order  of  the  commiaaion  ia  binding  npon  the  party  served  and  its  snceeBsors."' 

F.  Expenses  of  the  Commission.    The  expenses  of  the  commission  are 

Eayable  on  the  approval  of  its  chairman,  notwithstanding  additional  proof  of  dis- 
ursenients  is  reqnired  by  the  auditing  officer." 

G.  Enforcement  of  Interstate  Conunerce  Act — i.  On  FniDnG  bt  Cw- 
HssiON^a.  Nature  of  Proceeding.  The  court  in  considering  the  enforcement 
of  the  orders  of  the  commission  is  acting  judicially  and  proceeiUng  in  an  original 
and  independent  proceeding.'^ 

b.  Jurisdiction  of  Court  — (i)  Is  General.  The  circnit  conrt  has  jurisdic- 
tion of  tiie  complaint  when  the  carrier  complained  against  has  its  principal  office 
within  the  district  or  if  the  violation  of  an  order  of  tne  commission  occurs  within 
the  jurisdiction  of  the  court,*^  and  in  the  latter  case  all  parties  to  a  joint  agree- 
ment for  nnlawfnl  rates  are  within  the  jurisdiction  of  the  court,"  and  an  allega- 


6.  Interstate  Commenw  Commission  r. 
Alabama  Midland  R.  Co.,  108  U.  S.  U4,  18 
8.  a.  46,  42  L.  ed.  414;  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  8. 
1B7,  18  S.  Ct  666,  40  L.  ed.  940. 

Under  the  Enguab  railway  act  of  1854, 
which  forbids  "  any  undue  or  unreasonable 
preference  or  advantage,"  it  has  been  held 
that  there  could  be  no  discrimination  between 
persona  shipping  from  the  same  point  of  de- 
parture to  the  same  point  of  arrival  (London, 
etc.,  R.  Co.  c.  Evershed,  3  App.  Gas.  1029,  4S 
L.  J.  Q.  B.  22,  38  L.  T.  Rep.  N.  S.  308,  28 
Wkly.  Rep.  S63;  Budd  v.  London,  etc.,  H.  Co., 
36  L.  T.  Rep.  N.  S.  802,  4  R.  A  Csn.  T.  Cos. 
393,  2S  Wklj.  Rep.  752)  ;  but  these  cases 
have  been  much  modified,  if  not  fully  over- 
ruled by  later  cases  where  relief  was  denied 
-  in  cases  where  the  charges  were  not  propor- 
tional to  the  distance  traveled,  as  it  was 
said  that  the  queittion  of  undue  preference 
was  one  of  fact  simply,  to  be  settled  in  view 
of  all  the  circumstances  of  such  particular 
case  and  not  merely  on  a  mathematicnl  basis 
(Phipps  V.  London,  etc.,  R.  Co.,  [1892]  2 
Q.  B.  229,  61  L.  J.  Q.  B.  379,  86  L.  T.  Rep. 
N.  S.  721,  8  R.  4  Can.  T.  Cas.  83;  Denaby 
Main  Collieiy  Co.  v.  Manchester,  etc.,  R.  Co., 
11  App.  Gas.  97,  50  J.  P.  340,  55  L.  J.  Q.  B. 
181,  54  L.  T.  Rep.  N.  S.  1,  6  R.  A  Can.  T.  Cas. 
133).  See  also  Palmer  o.  London,  etc.,  R. 
Co.,  L.  R.  1  C.  P.  588,  593,  12  Jur.  N.  S.  926. 
35  L.  J.  C.  P.  289,  15  L.  T.  Rep.  N.  S.  159.  15 
Wkly.  Rep.  11,  where  it  was  said  by  Erie. 
C.  J.:  "The  question  whether  undue  preju- 
dice has  been  caused  [is]  a  question  of  fact 
depending   on    the    matters    proved    in    each 

6.  Ezclnding  evidence  of  competition  is  an 
error  of  law.  Interstate  Commerce  Com- 
■  mission  c.  Louisville,  etc.,  R.  Co.,  73  Fed. 
409. 

T.  Teias,   etc.,   R.   Co.   e.   Interstate   Com- 
merce Commission,  162  U.  a  107,  16  8.  Ot 
666,  40  L.  ed.  940. 
[XI,  D,  41 


An  antboiiiatioB  of  lower  rates  for  tratBc 
between  terminal  pointa  than  for  like  traffic 
between  intermediate  pointa  ia  too  indeflaite 
to  be  enforced.  Farmers  L.  &  T.  Co.  1;. 
Northern  Pac.  R.  Co.,  83  Fed.  249. 

8.  Interstate  Commerce  ComnuBsioii  r. 
Louisville,  ete.,  R.  Co.,  73  Fed.  409. 

9.  Interstate  Commerce  Commissi<m  r. 
Louisville,  etc.,  R.  Co.,  73  Fed.  409. 

10.  Behlmer  r.  Louisville,  etc.,  R.  Co.,  S3 
Fed.  898,  42  U.  S.  App.  581,  28  C.  C.  A.  22B 
[reversing^  71  Fed.  835],  holding  that  the 
order  is  binding,  although  served  on  the  prior 
owner  of  tbe  railroad  line  after  its  successor 
had  taken  possession  where  such  poascMion 
was  taken  after  the  order  was  made.  And 
see  Farmers  L,  i  T.  Co.  v.  Northern  Pac  R. 
Co.,  83  Fed.  249;  Interstate  Commerce  Com- 
mission V.  Western  New  York,  etc,  R,  Co.,  82 
Fed.   192. 

1 1.  Moseley  v.  U.  S..  35  Ct.  CI.  347,  where  it 
was  held  that  the  disbursing  agent  of  the 
commission  is  entitled  to  be  credited  in  bid 
account  with  payments  made  for  telegranu 
for  which  itemized  vouchers  approved  by  tbe 
chairman  of  tbe  commiaaion  ore  presented,  al- 
though the  claimant  has  not  furnished  the 
original  telegrams  as  required  by  the  officer 
appointed  by  25  U.  S.  SUt.  at  L.  p.  939,  to 
audit  the  accounts  of  the  commission.  This 
statute  was  held  not  to  supersede  25  U.  8. 
Stat,  at  L.  p.  S5S,  providing  that  eipensa 
shall  be  paid  on  presentatioa  of  itemiied 
vouchers   approved   by   the   chairman   of  the 

12.  Interstate  Commerce  Commission  V. 
Cincinnati,  etc.,  R.  Co.,  68  Fed.  926;  Ken- 
tucky, etc.,  Bridge  Co.  v.  Louisville,  etc,  R. 
Co.,  37  Fe>i.  567,  2  L.  R.  A.  289. 

13.  24  0.  S.  Stat,  at  L.  p.  379,  c.  104,  |  16; 
U-   S.  Comp,  Stat.    (1901),  p.  3154. 

14.  Interstate  Commerce  Commission  p. 
Western  New  York,  ete.,  R.  Co.,  82  Fed.  192; 
Interstate  Commerce  Commission  C.  Southern 
Pat  R.  Co.,  74  Fed.  42. 
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tion  that  one  of  the  parties  to  a  joint  trafHo  agreement  is  violating  tlie  order  of 
the  commission  is  a  sufficient  complaint  against  all  such  parties,  giving  the  cotirt 
jnriBdiotion.'*  The  enforcement  of  an  order  of  the  interstate  commerce  commis- 
Bion  involves  a  federal  question,  giving  the  United  States  courts  Jurisdiction  ip»o 
fadoi*  and  only  as  provided  in  the  interstate  commerce  act,"  When  a  case 
reaches  the  circuit  conrt  on  complaint  of  the  commission,  this  complaint  is  the 
basis  of  the  jurisdiction  of  tlie  court,"  and  the  good  faith  of  the  complaint  can- 
not be  attacked  by  inipoaching  the  good  faith  of  those  who  petitioned  the  com- 
mission for  action."*  The  state  courts  have  no  jurisdiction  under  the  interstate 
cofflinerco  act  to  enforce  the  iindings  of  the  commission.^ 

(fi)  La  w  OB  Equity.  Orders  providing  for  reparation  for  injuries  inflicted 
can  be  enforced  only  in  the  law  side  of  the  court." 

e.  Parties,  In  proceeding  against  a  carrier  to  enforce  an  order  of  the  oom- 
miseion  another  carrier  concerned  with  the  defendant  in  jointly  making  tlie  for- 
bidden rate  is  a  proper  but  not  a  necessary  party  defendant.^ 

d.  Evidence  —  (i)  FnfoiNOS  of  CoMMissioif.  The  provision  that  the  findings 
of  tlie  commission  shall  "bvi  prima  facie  evidence  in  subsequent  judicial  proceed- 
ings is  constitntional,"  and  does  not  mean  that  such  findings  are  conclusive ;  but 
tlie  court  may  review  the  findings  of  the  commission  on  questions  of  fact  as  well 
as  of  law.**  Snch  findings,  however,  are  presumed  to  be  correct  unless  error 
clearly  appears,  and  the  court  will  not  ordinarily  review  findings  of  fact  made  by 
the  commission,**  which  findings  should  not  be  given  a  narrow  construction  by 
the  court,"  but  are  entitled  to  the  highest  respect  by  the  federal  conrts."  The 
Unding  of  facts  by  the  commission  has  no  greater  weight  where  the  commission 
itself  proceeds  by  petition  than  where  the  proceeding  is  instituted  by  an  indi- 
vidual.*   The  transcript  of  evidence  taken  oefoie  the  commission,  if  competent 


IM. 

16.  Little  Rock,  etc.,  R.  Co.  e.  East  Ten- 
nnwe,  etc.,  R.  Co.,  47  Fed.  771;  Kentucky, 
ftc.,  Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  37 
Fed.  567.  2  L.  R.  A.  289. 

17.  Central  Stock  Yards  Co.  v.  Louinville, 
rtc,  R.  Co.,  112  Fed.  823,  holdiiiff  the  remedy 
under  the  statute  fflyiag  e,  suit  for  damages 
tc  a  psrty  injured  by  an  unlawful  diacrimina- 
tioD  to  be  exclusive. 

IS.  Interatate  Commerce  Commission  o. 
Detroit,  etc.,  R.  Co.,  57  Fed.  1005. 

19.  Interstate  Commerce  Commission  r. 
Dftroit,  etc.,  R.  Co..  67  Fed.  1005. 

Sa  Sheldon  c.  Wabash  K.  Co.,  105  Fed. 
785. 

21.  Interstate  Commerce  Commission  u. 
Western  New  York,  etc.,  E,  Co.,  82  Fed.  192. 

22.  Texas,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  1S2  U.  S.  197,  18  8.  Ct. 
666.  40  L.  ed.  940  [affirming  67  Fed.  046,  6 
C.  C.  A.  653,  ZO  U.  S.  App.  1,  and  52  Fed.  187, 
irhere  the  joint  maker  of  the  rate  was  with- 
out the  jurisdiction]. 

23.  Kentucky,  etc.,  Bridge  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  37  Fed.  567,  2  L.  R.  A. 
289  [citing  Holmes  v.  Hunt,  122  Mass.  605, 
23  Am.  Rep.  331]. 

24.  Interatate  Commerce  Commission  c. 
Alibamn  Midland  R.  Co.,  168  U.  B.  144,  IB 
S.  Ct  45,  12  L.  ed.  414  (where  the  reason  for 
the  mle  is  stated  to  be  that  the  statute  ex- 
pmsly  provides  that  the  court  shall  proceed 
u  a  court  of  equity,  to  hear  and  determine  the 
matter  and  in  aueh  manner  as  to  do  justice  in 


the  premises)  ;  Interstate  Commerce  Commis- 
sion V.  East  Tennessee,  etc.,  R.  Co.,  S5  Fed. 
107 ;  Interstate  Commerce  Commission  v.  At- 
chison, etc.,  R.  Co,,  50  Fed.  295. 

85.  East  Tennessee,  etc.,_R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  8,  1.  21 
S.  Ct.  5ie,  46  L.  ed.  719  {reverting  B9  Fed, 
E2.  39  C,  C.  A.  4131;  Louisville,  etc.,  R.  Co. 
e.  Behlmer,  175  U.  8.  648.  20  8.  Ct.  209,  44 
L.  ed.  309:  Texas,  etc,  R.  Co.  v.  Interstate 
Commerce  Commission.  162  U.  S.  197,  16 
S.  Ct.  666,  40  L.  ed.  Q40. 

Conclusions  preatuned  conect. — "  The  con- 
clusions of  the  commission  based  upon  such 
findings  [of  fact]  are  presumed  to  be  well 
founded  and  correct,  and  they  will  not  be 
Bet  aside  unless  error  clearly  appears."  In- 
terstate Commerce  Commission  f.  Louisville, 
etc.,  R.  Co.,  102  Fed.  709,  710. 

Wlien  the  lower  coatt  approves  the  commis- 
sion's findings  the  supreme  court  will  not  feel 
disposed  to  review  such  ■flndinKs  of  fact. 
Cincinnati,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  162  U.  8.  184,  16  S.  Ct. 
TOO.  40  L.  ed.  935. 

26.  Interstate  Commerce  Commission  v. 
Chicago,  etc.,  R.  Co.,  94  Fed.  272. 

87.  Interstate  Commerce  Commission  c. 
Cincinnati,  etc.,  R.  Co.,  64  Fed.  9S1,  where 
the  commission  is  called  an  adminlHtrative 
body  exercising  quasi-iudidal  functions  whose 
decisions  are  entitled  to  the  highest  respect 
in  the  federal  courts. 

28.  Interstate  Commerce  Commission  f. 
Lehigh  ValSev  R.  Co.,  49  Fed.  177;  Kentuckv,. 
etc.,  Bridpe  Co.  v.  Louisrille,  etc.,  R.  Co.,  37 
Fed.  667,  2  L.  R.  A.  28B. 
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and  relevHiit  to  the  matters  embraced  in  the  petitioD,  may  be  introduced  in  evi- 
dence before  the  court.** 

(ii)  Nbw  Evjdssce.  Tlie  oonrt,  in  reviewing  tlie  finding  of  the  commiRmoii, 
may  hear  new  evidence  not  produced  before  the  commission*' and  should  hear 
all  competent  evidence"  offered  by  either  party," 

e.  Proper  Order  of  the  Court  —  (i)  Is  General.  The  court  is  limited  to 
an  approval  or  disapproval  of  the  order  of  the  commission  and  may  not  modify 
it.''  The  order  of  the  commission  forbidding  discrimination  should  bo  enforced, 
even  thongli  some  discrimination  might  be  justifiable,  when  the  rates  actually 
cliarged  are  unlawful  and  the  carrier  does  not  sliow  what  would  be  a  lawfnl  dis- 
crimmation,**  or  even  though  against  receivers." 

(ii)  iNJUifCTiox.'^  The  court  should  in  a  proper  case  enforce  by  injunction 
an  order  of  the  commission  declaring  certain  charges  unreasonable.''  A  prelim- 
inary injunction  to  restrain  a  carrier  from  disobeying  an  order  of  the  interstate 
commerce  commission  will  not  be  granted  in  proceedings  to  enforce  the  order 
when  the  answer  denies  the  facts,'"  or  the  conclusions  of  fact  on  whicit  the  onier 
was  based,"  and  the  carrier  ought  not  to  be  forced  to  keep  an  account  of  busi- 
ness done  under  the  contested  rates  in  the  absence  of  a  showing  of  right  in  favor 
of  complainant  which  would  authorize  the  granting  of  a  preliminary  mjunction." 

(ill)  In  Case  of  Esbos  bt  tbe  Comiissioif.  Where  it  appears  that  tlie 
action  of  the  commission  was  based  upon  an  erroneous  view  of  tlio  law  the 
petition  should  be  remanded  without  prejudice  to  the  right  of  any  party  to  take 
further  proceedings,"  and  the  court  should  not  itself  investigate  the  facts  * 

129.  Iiit«ratat«  Commerce  Commisgion  v. 
Cinciniuiti,  etc.,  K.  Co.,  64  Fed.  9S1. 

30.  Interetate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.,  168  U.  S.  144,  13 
S.  Ct.  4S,  42  L.  ed.  414;  InUratate  Commerce 
ConuniBSion  v.  Chice^,  etc.,  R.  Co..  94  Fed. 
272;  Interitate  Commerce  Commisaion  o. 
East  Tennessee,  etc.,  R,  Co.,  86  Fed.  107; 
Kentucky,  etc..  Bridge  Co.  p.  Louisville,  etc., 
R.  Co.,  37  Fed.  667,  2  L.  R.  A.  289. 

Unfair  train  achedule. —  Under  the  char^ 
of  a  denial  of  "  equal  facilities "  for  the  in- 
terchanRe  of  traffic,  the  conduct  of  respondent 
in  BO  arranj^nf;  the  runnin);  of  its  trains  that 
(preater  facilities  for  interehanginR,  forward- 
ing, and  delivering  freipht  were  afforded  to  e, 
competing  connecting  line  than  to  petitioner 
was  proper  to  be  shown  to  the  court  in  a 
proceedJNg  to  enforce  an  order  of  the  commis- 
sion although  no  question  of  the  hours  of  nm- 
ning  trains  was  presented  to  the  commission 
in  express  terms.  ■  New  York,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  50  Fed.  867. 

31,  See,  generally,  EvmcNCB. 

88.  Kentucky,  etc.,  Bridge  Co.  v.  Louis- 
ville, etc,  R.  Co., '37  Fed.  587.  614,  2  L.  R.  A. 
289,  where  the  court  says  by  Jackson,  J. : 
"  It  is  clear  that  this  court  is  not  confined 
to  a  mere  re- examination  of  the  case  as  heard 
and  reported  by  the  commission,  but  hears 
and  determines  the  cnse  de  novo,  upon  proper 
pleadings  and  proofs,  the  latter  including  not 
only  the  prima  facie  facts  reported  by  the 
commission,  but  all  such  other  and  further 
testimony  as  either  party  may  introduce, 
bearing  upon  the  matters  in  controversy." 

33.  I>etroit,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commission,  74  Fed.  803,  43  U.  S. 
App.  308.  21  C.  C.  A.  103  [reveraing  57  Fed. 
1005]  J  Interstate  Commerce  Commission  e. 
Louisville,  etc.,  R.  Co.,  73  Fed.  40B. 


[XI,  0,  1,  d,  (lil 


The  correction  of  abDaea  is  not  within  tlM 
power  of  the  court,  which  can  alTord  no  relief 
to  the  carrier  in  a  pTr^ceeding  under  the  in- 
terHtat«  coDuneree  act  unless  a  valid  order  of 
the  commission  has  been  made  and  broken. 
Farmers  L.  &  T.  Co.  v.  Northern  Pac.  B.  Co., 
83  Fed.  249. 

A  mlataluB  aider  cannot  be  subetituted  by 
the  order  tbe  conmussion  intended  to  mak& 
Interstate  Commerce  Commission  v.  Delaware, 
etc.,  R.  Co.,  64  Fed.  723. 

34.  Interetate  Commerce  Commission  e, 
Texas,  etc.,  R.  Co.,  67  Fed.  946,  20  U.  S.  App. 
1,  a  C.  C.  A.  663. 

36.  Farmers  L.  4  T.  Co.  c.  Northern  Pac. 
R.  Co.,  83  Fed.  249,  where  it  was  held  that 
receivers  appointed  by  the  court  should  in 
this  proceeding  be  treated  in  the  same  maimer 
as  other  parties  and  were  not  to  be  treated 
as  court  officers. 

36.  See,  generally,  iMJlTNCTfOHS. 

37.  InterstAte  Commerce  Commission  v. 
C-icago,  etc.,  R.  Co.,  94  Fed.  272. 

38.  Interstate  Commerce  Commisaion  0. 
Lehigh  Valley  R.  Co.,  49  Fed.  177, 

39.  Interstate  Commerce  Commission  c 
Cincinnati,  etc.,  R.  Co.,  64  Fed.  9B1 ;  Shinkle, 
etc.,  Co.  p.  Louisville,  etc.,  R.  Ca,  62  Fed. 
690,  where  the  answer  denied  that  the  rates 
charged  are  unreasonable. 

40.  Interstate  Commerce  Commission  t>. 
Cincinnati,  etc.,  R.  Co.,  64  Fed.  981. 

41.  Texas,  etc.,  R.  Co.  e.  Inter3tat«  Com- 
merce  Commission,  182  U.  S.  197.  16  S.  Ct 
666,  40  L.  ed.  940;  Interstate  Commerce  Com- 
mission r.  Southern  R.  Co.,  lOS  Fed.  703. 

42.  Interstate  Commerce  Commisaion  e. 
Clyde  Steamship  Co.,  181  IT.  S.  29,  21  S.  Ct. 
512,  45  L.  ed.  729  [modifying  decree  in  AS 
Fed.  83,  36  C.  C.  A.  217,  the  court's  opinioB 
proceeding  on  the  ground  that  tbe  at«tiittt 
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2.    (M    ORIOHAL    PROCBBDDra    INDEPBHDBNT   OF   THE    COMMISSION.       Inv^tigatioit    b/ 

the  commiseion  is  not  a  Deceesary  prereqiiisito  to  direct  governmental  action 
agaioat  discritnination  by  carriers  for  the  court's  plenary  jnriediction  to  enforce 
(in  act  of  congi-ess  ie  not  limited  by  the  special  procedural  provisions  of  the  inter- 
state commerce  act." 

H.  Appeal.**  An  appeal  from  the  order  of  the  circuit  court  relating  to  the 
interstate  commerce  commiseion  lies  only  to  the  circnit  court  of  appe^s''  and 
does  not  in  any  way  afiect  that  order  pending  the  appeal,**  or  deprive  the  circuit 
conrt  of  its  general  power  over  its  own  orders,"  even  when  the  case  ia  appealed 


from  tlie  circuit  court  of  appeals  to  the  supreme  court." 
not  on  appeal  reinvestigate  the  facta.** 


The  supreme  court  will 


COMIIERCIA  BELLL  War  contracts;  compacts  entered  into  by  belligerent 
nations  to  4^cu^e  a  temporary  and  limited  peace ; '  contracts  between  nations  at 
war,  or  their  Biibjects.* 

COMMESCIAL.  Pertaining  or  relating  to  commerce  or  trade ;  of  the  nature 
of  commerce.*  (Commercial :  Agency,  see  Meboantilb  AoEMCiBa.  Agent,  see 
Ambassadors  and  Consuls.  Broker,  see  FAcrroBs  and  Bboerbs.  Corporation, 
Bee  GoRFORATioNB.  Domicile,  see  Douioile.  Law,  see  Cohhercial  Law.  .  Mark, 
eee  Coiuirrcial  Mark.  Name,  see  Comubbcial  Name.  Paper,  see  Couuebcial 
Pafek.     Traveler,  see  Hawkers  and  Peddlers.) 

COKKESCIAL  LAW.  A  law  not  peculiar  to  one  state  or  dependent  upon  local 
satltority,  but  one  arising  out  of  the  usages  of  the  commercial  world  ;*  a  phrase 
employed  to  denote  the  branch  of  the  law  which  relates  to  the  rights  of  property 

eiprtsal^  provides  that  the  preliminary  in- 
mtigKtion  is  a  duty  to  be  discharged  by  the 

lolentate  Coromeroe  CommiMiOD,  181  U.  B.  1, 
21  S.  Ct  618,  46  U  ed.  719  [rt^ermn?  SO  Fed. 
52,  39  C,  C.  A.  413];  Louisville,  etc.,  E.  Co, 
V.  Bchlmer,  175  U.  S.  648,  20  S.  Ct.  200,  44 
L  ed.  309  [mwrnntr  83  Fed.  898,  42  U.  S. 
App.  581,  ZS  C.  C.  A.  229]  ;  Texas,  etc.,  R.  Co. 
c.  Interstate  Commerce  Commission,  102  U.  S. 
I9T,  18  S.  Ct.  6««,  40  L.  ed.  940. 

43.  U.  S.  V.  Missouri  Pac.  R.  Co.,  6S  Fed. 
903  (ctmstruing  the  amendments  of  March  2, 
1S8S.  and  Feb.  10,  I89I)  ;  Little  Rock,  etc., 
R.  Co.  ».  East  Tennessee,  etc.,  B.  Co.,  47  Fed. 
7T1  (holding  the  special  remedies  supplemen- 
tary). See  also  Kentucky,  etc.,  Bridge  Co.  v. 
iouiarille,  etc.,  R.  Co.,  37  Fed.  567,  2  L.  R.  A. 


£B9. 

Application  to  the  commliaioii  Is  tmneces- 
lary  to  relieve  the  carrier  from  the  provisions 
of  the  long  and  short  haul  clause  when  there 
is  in  fact  competition  or  other  circunutance 
creating  dissimilarity.  The  ailment  oonlra 
vaa  based  on  the  word'  of  the  clause  "  upon 
tpplication  to  the  Commission  .  .  .  such  com- 
mon carrier  may,  in  special  cases,  after  in- 
TssUgation  by  the  Com  lission,  be  authorized 
(o  chai|^  less  for  longer  than  shorter  dis- 
taneea."  Interstate  Commerce  Commission  ff. 
Alshama  Midland  R.  Co..  168  U.  S.  144,  167, 

IS  S.  Ct.  45,  42  L.  ed.  414. 
44.  See,  generally,  Apfbal  and  Ebbos,  2 

Cyc.  474  «t  Mf. 
49.  Int«ratate    Commerce    Commission    f. 

Atchison,  ete.,  R.  Co.,  14S  U.  S.  264,  13  S.  Ct 

S37,  37  L.  ed.  727.    The  dedsion  is  based  on 


the  Judiciary  «ct  of  March  3,  1891  (26  U.  & 
Stat,  at  L.  p.  826,  c  617). 

46.  24  U.  8.  SUt.  at  L.  p.  378,  c.  104,  |  1«, 
as  amended  by  26  U.  8.  Stat,  at  L.  p.  866, 
c  382. 

47.  Interstate  Commerce  Commission  v: 
Louisville,  etc..  R.  Co.,  101  Fed.  146. 

48.  Louisville,  etc.,  R.  Co.  v.  Beblmer,  169 
U.  8.  644,  IS  S.  Ct.  602,  42  L.  ed.  888. 

46.  The  supreme  court  will  not,  on  appeal 
from  a  decree  of  the  federal  court  refusing  to 
demand  compliance  with  an  order  of  the  com- 
mission, make  au  independent  investigation 
of  the  facta  is  order  to  evolve  new  and  sub- 
stantive findings  of  fact  on  which  the  finding 
of  the  commisBien  may  be  suatained,  even  if 
the  record  is  in  such  condition  as  to  permit 
such  a  course.  Interstate  Commerce  Com-, 
mission  v.  Chicago,  etc..  R.  Co.,  186  U.  8. 
320,  22  8.  Ct.  S24,  46  L.  ed.  1182  [a/flrmin; 
103  Fed.  249,  43  0.  C.  A.  209]. 

1.  Block  L.  Diet,  [citing  t  Kent  Comm. 
159]. 

S.  Black  L.  Diet. 

8.  Century  Diet.  And  compare  "  Zante 
Currants,"  73  Fed.  183,  189  Iciiinff  Earnshaw 
c,  Cadwalader,  146  U.  8.  247,  258,  12  8.  Ct. 
851,  36  L.  ed.  693;  18  Op.  Atty.-Oen.  630, 
532],  where  it  is  said;  "The  word  'com- 
mercial,' in  this  connection,  is  to  be  under- 
stood in  its  comprehensive  sense  of  buying, 
selling,  and  exchange  in  the  general  sales  or 
traffic  of  our  own  markets," 

4.  Williams  c.  Oold  Hill  Min.  Co.,  96  Fed. 
454,  464  [citing  Brooklyn  City,  etc.,  R.  Co. 
V.  National  Bank  of  Republic,  102  U.  8.  14, 
31,  26  L.  ed.  61]. 

[XI.  H] 
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and  the  relations  of  persons  engaged  in  commerce.^  Tlie  term  lias  come  to  be 
used  occaeionattj  aB  synonymous  witli  "  maritime  law ; "  but,  in  etrictneaa,  the 
phrase  "  comnaercial  law  "  is  wider,  and  includes  many  transactions  or  lego)  ques- 
tions which  have  nothing  to  do  with  shipping  or  its  incidents.*    (See  also,  geDe^ 


ally,  Banks  AND  Bankikg)  ;  Cabbiees;  Coumekoe;  Cohicebcial  Paper  ;  CotBTs; 
FAOToas  AND  Bkokebs  ;  Hekcantile  Agencies  ;  Sales  ;  Shipping  ;  Tbasb- 
Mar£s  and  Tbade-Names^ 

COHHEBCIAL  M ABK,  The  mark  of  the  dealer,  of  him  who,  receiving  the 
product  of  the  manufacturer,  sells  it,  in  his  turn,  to  the  consumer.^  (See,  gener- 
ally, Tkade-Mabks  and  Tbade-Names.) 

Commercial  name.  The  name  of  the  individual,  or  any  name  which  is  the 
property  of  a  merchant,  without  reference  to  its  nse  as  a  mark,  or  trade-mark,  ia 
a  distinctive  form.*    (See,  generally,  Tbade-Kakes  and  Tbadk-Kahes.) 


6.  Brookljn  Ci^,  etc.,  R.  Co.  u.  National 
Bank  of  Republic,  102  U.  S.  14,  26  L.  ed. 
61,  76  \qaating  Bouvier  L,  Diet,];  Williams 
V.  Gold  Hill  Min.  Co.,  9fl  Fed.  454,  464  [guo(. 
ing  Bouvier  L.  Diet.],  where  it  is  also  said: 
"  PersoDB  engaged  in  commercial  adveDtures, 
wherever  they  may  have  their  domicile,  have 
buainesB  'relations  throughout  the  civilized 
world,  from  which  it  results  that  commercial 
law  ia  less  local  and  more  international  than 
any  other  aystem  of  law  except  the  law  of 
jULtiona." 


A  phiaw  iiMd  to  derignato  the  whole  holy 
of  nibatantiTs  jurisprudence  applicable  to  tb« 
rights,  intercourse,  and  relations  of  persona 
engaged  in  commerce,  trade,  or  mercantilo 
pursuits.  It  is  not  a  very  scientific  or  accu- 
rate term.     Black  L.  Diet 

e.  Black  L.  Diet. 

7.  La  Repuhlique  Francaise  c.  Schultl,  S7 
Fed.  37,  41. 

S.  La  Republique  Francaise  v.  Schnltz,  67 
Fed,  37,  41  [^tiotin;  Poiiillet,  "  Noms  Com- 
mercial,"  I   374]. 
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f.  Municipal  Warranig,  689 
.   Warehouse  Receipts,  B41 
4.  No7i- Negotiable  Instruments,  541 

a.  In  General,  611 

b.  Quaranties,  542 

0.  Form  and  Requisites  of  Negotiable  InstrvmerU,  54S 
1.  In  Oeneral,  643 

a.  Neoeasity  For  Writing,  643 

b.  Date,  542 

(i)  In  General,  643 

(a)  Necessity  For,  643 

(1)  To  Bin  or  Note,  643 

(a)  Generally,  543 

(b)  Local  Date,  548 

(2)  To  Indorsement  or  Acceptance,  648 

(b)  Effect  of  Date,  648 

(1)  in  General,  648 

(2)  ^fi  Dependent  07i  Position,  644 

(3)  Where  Date  and  Delivery  Conflict,  644 

(c)  Effect  of  Executing  in  Blank,  544 
(n)  Antedating  and  Postda' 

&  DeHgnation  of  Parties,  545 
(i)  Make^'  or  Drawer,  546 

(a)  Jn  Central,  M5 

(b)  Executors  and  Administrators,  mo 
(oj  Guardians,  647 

(D)  Pai-tnerships,  647 

(e)  Principal  arid  Aaent,  649 

(11  Neeessiiy  lor  Disclosing  Names,  6tt 
(2)  ^pw  Principal  Disclosed,  550 

(a)  ^y  Beneflt  Derived,  550 

(b)  _Sy  Forrn  of  Promise,  6.'51 

(c)  ^y  Request  to  Charge,  554 

(d)  By  Signature,  654 

(f)  Public  Offcers,  655 
(d)  Payee,  555 

(a)  Necessity  of,  655 

(1)  /w  General,  55r> 

(2)  ^e(;^  rt/'  Failure  to  Designate,  656 

(a)  /w  General,  556 

(I))  Execution  in  Blank,  556 

(b)  JTAo  Jffay  5e,  558 

(1)  In  General.  658 

(2)  ^5'fintj,  558 

(3)  Bearei;  560 

(4)  Drawee,  Maker,  or  Drawer,  S80 

(5)  Eefcutors,  Administrators,  Trustees,  oi 

Guardians,  568 

(6)  Fictitious  Persons,  664 

(7)  Joint  Payees  —  Partners,  666 

(8)  Public  Officers,  566 

(9)  State  or  Government,  667 

(c)  How  Designated,  567 
(m)  Drawee,  569 

(a)   IFAo  May  Be,  669 

(I)  /»i  Getieral,  669 

(al  Dra/uvrr,  wo 
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(b)  Fit^nom  Peraon,  OW 
(e)  Payat^m 
(3)  Several  liroweea,  670 
(b)  Sino  Designated,  570 
d.  Order  or  Promise  to  Pay,  671 
(i>  Neeesgity  For,  671 
(u)  i^'orm  «*  Or(for  or  Promise,  6T1 
(a^  ^  General,  STl 

(b)  Jfo"fl  j4(j>bi(?wfo(fonifini  o^  D^t,  578 
(o)  Jft«<  5«  Unconditional,  074 

(1)  ^«te  -^ted,  574 

(2)  WhU  I»  Conditional,  675 
)  In  General,  675 
)  J}irecti<m  For  Payment    Out  of 

Particular  FStnd,  578 
aa.  In  General,  678 
bb.  Seference   For    PeimburM- 

ment,  680 

(c)  Recital  of  OoTuideration,  680 

(d)  Setvm  of  Certificate,  682 
(d)  "  Withoiu  Defalcation  or  Disaount,"  682 

e.  For  Payment  qf  Money,  688 
(i)  In  General,  68e 

(a)  Rule  Stated,  682 
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(1)  In  General,  B88 

(2)  Agreement  as  to  Crediting  Amoimt,  584 
(8)  Provision    For   Attomet^a    Fees   and 

Costs  of  Collection,  684 


c^]^ 


(a)  In  General,  684 


(bj  Bow  Amount  Fiteed,  687 
Referenee  to  CoUaieral,  687 
.  Waiver  cf  F^mption  or  Diligence,  688 
'ej  Warrant  to  Corf  ess  Judgment,  588 
(o)  M'eet  of  Option  For  Altemattve  Payment,  688 
(n)  Sou>  Money  Destgnated,  688 
(in)  Amount,  682 

(a)  Must  Be  Certain,  am 
(1)  In  General,  698 
(3)  Effect  of  Eseeuting  in  Blank,  698 

(3)  Provision  For  Interest  or  Fachange,  BW 

(4)  Provision  For  Payment  of  Taaes,  B86 
(^\Sow  Expressed,  696 

,  TifTie  of  Payment,  697 
(i)  Must  Be  Certain,  597 

(a)  Rule  Stated,  897 

(b)  Effect  qf  Making  PaycAle  on  Happening  <f 

Conttngenoy,  SB7 
(o)  ^ect     of     Provisions     For     Accelerating 

Maturity,  699 
(d)  ^ect    of    Provisions     For     Eetension     or 
Renewal,  600 
(n)  At  Fixed  Time,  floi 

(in)   On  Demand,  At  Sight,  or  After  Sight,  601 
hv)  In  Instalments,  608 
.  Place  of  Payment,  603 
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(i)  Neeeaaily  of  Naming,  608 

(a)  RvU  Stateil,  602 

(b)  Place  Left  Blank,  60S 
(nj  May  Be  Payable  TTA^re,  604 
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(iv)  Efeot  of  Mistake  in  Designation,  0OB 
(v)  To^  Js  Place  of  Payment,  60S 

(a^  Where  Place  if  at  Ex^essed,  605 

JBl  .?Jw  Accepter,  606 
0)  Where  Several  Places  loomed,  609 
•le  Words,  606 
i  Words  Ecpressing  Consideration — "  Value  Received,"  tW 
(i)  Necessity  <^,  609 

(a)  Jzt  General,  609 

(b)  Particular  Statement  of  Consideratioti,  81i 

f  Import  of  Words,  6ia 
attire,  612 
Necessity  of,  613 
(u)  ^orm  o/,  618 
)  Position  of,  614 


.  ^, 


(i)  Necessity  and  Effect  of,  614 

(a)  /n  General,  814 

(b)  ^  Corporate  Paper,  618 
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(i)  in  General,  81B 

(a)  ^u^  <^£e<2,  619 

(b)  Depends  Upon  Voluntary  Delivery,  890 


(n)  Sealed  Instruments,  630 


b.  What  Blanks  May  Be  Filled,  830 
c  Time  For  Filling,  683 
d,  Fietent  of  Power,  828 
(ij  In  General,  623 
(lit  WiWfl  Signature  Blank,  684 
(in)  EffecA  of  Exceeding  Power,  630 
8.  Contemporaneous  Agreements,  686 
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a.  /n  GenerM,  681 

b.  Foreign  Laws,  6S3 
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{ui)   Construction  of  688 
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2.  What  Law  Governs,  684 
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(a)  What  Is  Place  of  Payment,  684 
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(3)  Place  (f  Holder'a  or  Indorter^t  Rati- 
dence,  eSB 
(b)  Eleotwn  by  Parties,  686 
(n)  Xm)  Loci  Contractus,  6S6 
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b.  Negotiability,  641 

c.  ^orm  ijf  /n«if«w»«»i,  641 
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nj  Reftual  by  Drawee,  648 
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(i)  in.  tfen«roi,  6ira 
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{tis  A3/mis6um»,  003 
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(ij  /ft  General,  664 
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(a)  j1«  Indorser,  664 

(1)  /n  General,  664 

(a)  "  iTffW)  i'ori  ^«Z«,"  604 

(b)  TFXwfi  TTofe  PayabU  to  Maker'a 

Order,  6«6 

(2)  As  Second  Indorser,  660 

fa)  As  Maker  —  "  MasscKhusetts  Rule,"  066 
(o)  As  Surety,  068 
(d1  ^«  6^uaran£&r,  068 
(a)  According  to  Inteni,  000 
rn  R%de  Stated,  600 
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Digitized  byGoOgIC 


COMMERCIAL  PAPER  [7  Cyo.]  .  601 
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.  Statute  Law,  sso 
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f.  damping  After  delivery,  683 
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a.  /»  General,  688 

(i)  Necessity  of  Delivery,  888 
(h)  Jfann«r  oj  Delivery,  688 
(a^  /»  Omtral,  688 
(b)  Intention  to  Driver,  68B 
f  inj  TV/ra*  o/"  Delivery,  686 
«t)  Tb  irXimi  Delvoery  Made,  «St 

b.  Conditional  Delivery,  888 
m.  THE  CONSIDEBATIOV,  890 
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1.  /n  General,  600 
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H.  7n  General,  690 
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3.  Conflict  of  LaiBt,  808 
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(i)  Advances  and  Loans,  69S 
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(m)  Eeisting  D^t,  806 

'  >  i»  G&neral,  606 
)  Payment  or  Security  qf  Other  Note,  697 
)  Maker's  Debt  to  Decedent,  700 
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ftv)  incj^emni^',  70(S 

b.  Property,  706 
(r)  Property  Purchased,  706 
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)  /ft  General^  706 
_  J  TiUe  and  Value,  708 
(ii)  Paper  Eeehan^ed,  710 

c.  Seroicet,  7ii 

(i)  In  General,  711 
(ii)  Against  PvUio  Polioy,  718 

d.  Exxtmtory  Agreements,  719 

e.  Sdeaee,  715 

(i)  In  General^  715 

(ii)  Claim  Barred  ly  Limitation,  717 
(ill)  Claim  Already  Diecharged,  718 
Oy)  Douhifvl  or  Disputed  Claim,  719 

f.  Toriearanoe,  731 

8.  AtwfwtmtM^um  Paper,  738 

a.  7n  General,  723 

b.  Ziability  of  AceommadaUon  Party,  788 
4.  Z<w«  (WW?  Affection,  728 

a.  7n  General,  728 
(i)  fft/ila,  728 

(a)  Generally,  738 

(b)  Cauaa  Mortis,  739 


(n)  Swaeriptione,  780 
.  Poi     —    ^ 


b.  Poai  Kindnefis,  731 
6.  Consideration  For  Extension,  781 

a.  Necessity  For,  781 

b.  Sufficiency  of  Consideration,  783 

(ij  Paym^ent  of  Money,  783 
(ill  Giving  Additional  Security,  7M 
(m)  Executory  Agreanent,  785 

6.  Consideration  For  Modification,  787 

7.  Consideration  For  Release,  737 

8.  Consideration  For  Waiver,  l?n 

9.  (7i>n«u2sra^i&»  ^tw  Gu^iran^  and  Suretyship,  788 

a.  in  General,  788 

(i)  Guaranty,  788 
(n)  Suretyship,  789 

b.  jlnonwifoiw  (w  Irregular  Indorser,  740 
raKdify  ^  Consideration,  740 

1.  Wiwrf  Ci?nMwi*  -<4re  Inoalid,  740 

a.  ^8  ^^ains^  Public  Safety,  740 

(ij  J,?^#ft  Enemy ^  740 

(ii)  Corruption  m  Public  Contracts,  HI 
(ill)  Injiuence  of  Official  Conduct,  741 
(it)  Lobby  Services,  741 

(v)  ,SaA9  o/'  Public  Office,  741 

b.  j1«  Against  Public  Justice,  741 

(ij  Compounding  Cffenses,  741 
(n)  Divorce,  743 
c  ^0  Against  Public  Polioy  and  Morality,  748 
fi)  Fraud,  748 

(n^  Immoral  Consideration,  748 
(in)  Hestraint  of  Marriage,  744 
(iv)  Restraint  of  Trade,  744    ■ 


IffaifMf  Eiepress  Statute,  745 

(i)  /ft  Generea,  745 
(n)  Banking  Act,  748 
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{m)  Licence  Laws,  74? 
(rvi  lAquor  Laws,  747 
(vj  Sunday  Laws,  747 
S.  Rviea  of  Construction,  747 

a.  In  Oeneral,  747 

b.  Change  of  Contract,  '^4.1 

(i)  Original  Illegality,  747 

(a)  In  General,  747 

(b)  Illegality  Purged,  748 


Jc)  Illegality  Merged,  749 
*Sff1 


(n)  Suoseqwent  Illegality,  749 

c.  knowledge  of  Illegal  Intention,  749 

d.  Partial  Illegality,  780 
8.  Conflict  of  Laws,  731 

IV.   PBESEHTMENT  FOS  ACCEPTAKCE,  703 
A^  Necessity  For,  753 

B.  Manner  of  Presenttnesht,  758 

C.  By  Whom  Made,  758 

D.  7b  TF%)m  Jfotfo,  768 

E.  Time  For  Presentment,  754 

I.  Must  Be  Within  ReasonaUe  Twne,  754 

a.  RuU  Stated,  754 

b.  What  Is  ReaaonaUe  Time,  764 

3,  Must  Be  Withm  Business  or  Usual  Sours,  756 

F.  Place  For  Presentment,  7M 

G.  Excuse  and  Waiver,  758 
V.  ACCEPTANCE,  707 

A.  In  General,  757 

1.  Nature  of,  767 

2.  Necessity  For  Acc^tanee,  758 

8.  In  General,  7S8 

b.  Duty  of  Drawee  to  Accept,  759 

c.  Waiver,  759 

8.  By  Whom  Made,  759 

a.  In  Oeneral,  759 

b.  Where  Several  Drawees  Are  Named,  780 

c.  Agent  of  Drawee,  761 

4.  Thne  For  Acceptance,  763 

a.  In  General,  762 

b.  JVwifl  For  Consideration,  763    ■ 
6.  Ma/nner  of  Acceptance,  768 

a.  In  General,  768 

(i)  TFXwi  Express,  763 

(a)  Necessity  For  Writing,  788 

(b)  i*^o?m  or  Writing.  765 

(1)  /n  General,  766 

(2)  Letter,     Telegram,     or    Other    Separate 

Writing,  765 
(n)  When  Implied,  766 

(a)  5y  Agreejnent  For  Acceptance,  766 

f  1)  W"  Existing  BiU,  766 
(2)  Of  Bill  to  Be  Drawn,  767 
Tb)  ^y  Authority  to  Draw,  771 
(o)  i?i^  i>fite^^iIOTl  of  Bill,  778 
(d)  5y  Purchase  or  Part  Payment  of  BiU,  778 

(b)  By  Receipt  of  Goods,  778 
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b.  Where  Drawn  in  ParU,  TH 
6.  Ddivery  a/id  lievoeation,  TIA 

B.  Qualified  or  Conditional  Aeceptance,  775 

1.  Qualified  Acceptance,  776 

2.  Conditional  Acceptance,  776 

C.  lie/usal  to  Accept,  77B 

D.  Lvahilitif  of  Accepter  and  ^ect  of  Acoeptanae,  77» 

1,  In  General,  77B 

3.  Admiasiona,  781 

E.  What  Zaw  Gowrm,  782 

TI.  TRANSFER,  788 

A.  Parties,  788 

1.  £y  Whom  Made,  788 
a.  /»  General,  788 


J') 


,)  /n  General,  TM 

(ri)  -Hbw  Authority  Conferred  or  Revoiied,  784 
On)  i^orm  o/^  Tranafer,  788 

c.  Fictitiovg  Payees,  78S 

d.  Married  Women,  788 

e.  Persona  in  Repreaentative  Capacity,  796 

f.  PuHio  OMcera,  786 

g.  Several  Payees,  786 
7b  JTAom  JTorfa,  788 

a.  in  General,  788 

b.  Previous  Holder  or  Party  to  Paper,  788 


B.  Time  of  Trati^e 

1.  7n  GcTieral,  78B 

a.  Before  Maturity,  788 

b.  jl/lJcr  Maturity,  789 

(i)  /»  General,  78fl 
(ii)  4/i^''  -Swii  Begun,  790 
(in)  PTA^/'e  Paper  has  Been  Paid,  TBO 

2.  ^rowi  tTAtfn  JVan^  IbiM  ^ect,  7Bl 

C.  Manner  of  Transfer,  791 

1.  By  Indoraement,  791 

a.  /«  General,  781 

(ij  Neeeasiiy  For,  791 
(n)  Formal  Requisites,  798 

(a)  Necessity      For     Writing,    Signature,     and 

Seal,  792 

(b)  Position  of  Indorsement,  798 

(1)  /»  General,  798 

(2)  Orti^  of  Signatures,  794 
(o)  Language  of  Indorsement,  79* 

(1)  /n.  General,  79* 

(2)  Guaranty,  795 
(in)  Striking  Out  Indorsemente,  796 

(aJ  /»  General,  796 

(b)  ITA*/^  Retran-af  erred  to  Former  Molder,  797 

(c)  ^erf  fl/^  Striking  Out,  798 
(it)  Alteration  of  Indorsement,  799 

(v)   Revocation  of  Indorsement,  799 

b.  Blank  iTidoraement,  799 

(i)  ^orm,  799 
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(nj  Nature  and  Eg'eet^  7W- 

(a)  /n   Omeral^l 

(b)  ^y  [FAtwi  >»;;8rf,  soa 

(o)  /low  FUUd,  8(B 
(d)  When  FiUed,  806 
e.  &MO»aZ  Indorsement,  SOS 
d.  Jxettriotiw  Indorsement,  80t 
(ij  ^  General,  809 
(n)  .fi{>w  Restricted,  800 

Ta)  ^«  to  Amount,  809 
(b)  j1«  6?  Person,  80e 
(oj  ^^  Conditional  Indorsement,  807 
(di  ^y  Indorsement  ^^ For  Ctdlection"  808 
(b)  ^y  /n(2orMfn«n^  "  TTttAowi  Reaoarae^^  809 
S.  Sy  Ddivery,  810 
8.  £y  ^w^nm«n^,  813 
a.  In  Writing,  Blfl 

(i)  NegoiAiMe  Paper,  SU 

(a)  /n  Qenaral,  613 

(b)  0/'  Pari  cf  Inurnment,  8l« 
(n)  iPon  -Negotiable  Paper,  818 

1).  5y  Parol,  814 
D.  Ddvoery,  814 

1.  it^«ce«n<y  &/;  814 

a.  7n  Oeneral,  814 

b.  Intent,  815 

2.  Jb  TPA^mi  J/<Kf0,  $1S 
£.   Consideration,  81S 

F.  (Jperaiton  anrf  Effect  Upon  Equitiee  Connected  Wilh  Insirw/ierU,  816 

1.  In  General,  818 

2.  J,«  AMoted  hy  Manner  of  Tranter,  817 

a.  Transfer  hy  Indorsement  or  oy  Delivery  When  Payable 

to  Nearer,  817 

b.  Transfer  Without  Indorsement,  818 
8.  As  Affect^  by  Time  of  Tranter,  880 

G.  Liability  of  Transferrer,  822 

1.  In  Oeneral,  629 

a.  Where  Transferred  by  Indorsement,  639 

(i)  In  Oeneral,  «& 

(a)  Where  Indorsed  in  Due  Course,  828 

iV\  In  Qmeral,  828 

(2)  As  Maker  and  Indorser,  824 

(3)  As  Surety,  825 

fn)  Where  Indorse  After  Maiuriiiy,  820 
(o)  Where  Pamir  Non-NegoUaUe,  838 

(1)  In  Oeneral,  836 

(2)  To  Remote  Indorsees,  827 
(n)  Successive  Liability,  628 

^A^  /»  General,  828 

(b)  WAertf  7%tfrtf  Are  Accommodation  Parties,  828 

b.  Where  Transferred  hy  Delivery,  838 

c  WA«r«  TVana/erreti  Jy  Assignment,  880 

2.  Implied  Warranties,  880 
ft.  Jn  Oeneral,  680 

'     Of  Title,  880 
Of  Validity,  881 
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(m)  Of'  Genuin&nete,  S88 
I  Of  Solvency,  8S4 
I  Of  Good  Faith,  886 


(rr)  Of  Solvency,  8S4 
(t)  Of  Good  Faith,  8 
b.  How  Conditioned  or  Moeltided,  8 


H.  What  Law  Govertia,  888 

1.  In  General,  8S6 

2.  Validity  of  Indorgement,  887 

3.  Rights  and  Haiilitiee  o*  Indoraer  and  Indorsee,  SSt 

4.  Right  of  Action,  888 

TIL  HATDBITY  AND  GRACE.  888 
A.  Maturity,  888 

1.  In  General,  888 

2.  What  Law  Governs,  889 

8.  Pajaer  Payable  at  a  Fixed  Time,  toa 

a.  In  General,  889 

b.  Parol  Evidence,  689 

c  Omission  of  Words,  840 

d.  Fixed  Time  After  Date,  840 

e.  Mistake  in  Date,  841 

f.  Reckoning  Time,  641 

{j\  Months,  841 
(in   Usances,  841 
fini  i?ay«,  843 
(it)  Indiiding  and  Eeelading  Days,  84S 

(a)  Day  of  Date,  843 

(b)  Day  of  Maturity,  842 

4.  Paper  Paytme  On  or  B^ore  Fveed  Time,  844 

5.  Paper  Payable  On  or  After  Fixed  Time,  844 

6.  Paper  Payable  at  a  Bank,  844 

7.  Paper  Payable  On  or  After  Demand,  845 

a.  What  Paper  Is  Payable  on  Demand,  840 

(i)  Jn  General,  845 

(in  Provisions  as  to  Interest,  846 
(ill)  No  Time  of  Payment  Fep7'essed,  846 
(ivj  Issue  of  Overdue  Paper,  847 

(v)  /n.  a  Reasonable  Time  on  Demand,  847 

b.  Maturity  of  Paper  Payable  on  Demand,  847 

(i)  In  'General,  847 

(ii)  Maturity  For  Purposes  of  Transfer,  840 
e.  Paper  Payable  a  Certain  Time  After  Demand,  851 

8.  Paper  Payahh  At  or  After  Sight,  SB 

9.  Maturity  of  Checks,  853 

a.  In  General,  853 

b.  Maturity  For  Purposes  of  Transfer,  882 

10.  Maturity  of  Certiorates  of  Deposit,  858 

R.  In  General,  858 

b.  Maturity  For  Purposes  of  Tranter,  854 

11.  Paper  Payable  ^n  Instalments,  B54 

18.  Paper  Payable  on  Contingency  or  Conditionally,  858 

a.  In  General,  856 

b.  Eecluditig  Day  of  Maturity,  857 

c  Maturity  on  Fixed  Day,  or  Conditionally  Before,  sst 
d.  Maturity  in  a  Reasonable  Time,  857 
13.  Accderation  of  Maturity  by  Other   Default  or  Exercise  of 
Option,  8B8 
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a.  In  General,  8S8 

b.  Purposes  Eor  Which  the  Paper  Ma^rea,  860 

(ij  In  OeTieral,  809 
(n)  Indorsers  and  Ouarantors,  880 
mi)  Jfotee  Secured  by  Mortgage,  880 
&  Miercise  of  Option,  861 
(i)  In  General,  861 
(ii)  /Notice  of  Election,  861 
(jii)  Timi*  o/^  £'ieciVffn,  868 

d.  triiiwr  or  ZoM  of  Option,  86S 

e,  TTo/vani  of  Attorney  to  Confess  Jvdgment,  868 

14.  Provision  Postponing  Matu/rii/y,  86S 

15.  Paper  Maturing  on  Sunday  or  Holideey,  86S 

a.  In  Absence  of  Statute,  868 

b.  Under  Statutes,  868 

16.  Ma^rity  of  Interest,  864 
B.  Bays  of  Grace,  Wi 

1.  /»  General,  88S 

3.  .&to^u^«  Relating  to  Grace,  888 

a.  7n  General,  866 

b.  iS'^ifu^A  Abolishing  Grace,  888 
8.  TTifeoi  iow  Governs,  898 

4.  TFAo^  Pernor  /«  Entitled  to  Grace,  86« 

a.  /n  General,  866 

b.  BiUs  of  Exchange,  Orders,  and  Cheeks,  867 

(i)  ifiiiK  o/"  Exchange,  867 

(n)  Orders,  Bm 

(ml  ^t«j,  Drafts,  or  Orders  Payable  at  Sight,  887 
U7)  CK«aI»  on  Banks  or  Rankers,  868 

c.  Promissory    Notes,    Due -Rills,    and     Sealed     Instru- 

ments, 868 
(ij  Promissory  Notes,  868 
(m  Aote*  Payable  on  DeTiumd,  888 
(mj  Non-NegotuMe  Notes,  870 
(m  Instruments  Under  Seal,  870  . 

(t)  iToffiA  Payable  in  Instalments,  870 
(ti)  Due -Rills,  871 

d.  7ntenM^,871 

e.  Stipulation  E^eduding  Grace,  871 

f.  Waiver  of  Grace,  871 

6.  Persons  Who  Are  ^titled  to  Grace,  871 

6.  Presumptions  as  to  Grace,  873 

1.  Effect  of  Special  Custom  or  Usage,  87S 

8.  ^ect  of  Days  of  Grace,  878 

a.  In  GenertU,  873 

b.  Presentment,  Protest,  and  Notice,  87* 
c  Accrual  of  Cause  of  Action,  B78 

d.  Confession  of  Jitdgm&nt,  874 

e.  Transfer  Before  Maturity,  874 

f.  Interest  " Prom,  Maturity" 874 

9.  Computation  of  Days  of  Grace,  874 

a.  In  Absence  (^Statute,  874 

b.  Under  Statutes,  87G 

nn.  EXTBHSiON.  Modification,  and  Lachbs,  sts 

A.  Extension  and  Renewal,  876 
I .  In  General,  870 
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2.  ^^  of  Ei^naion  or  Reneaal  at  Reiween  Partiet,  876 

a.  Aeerual  qf  Cause  of  Action,  676 

b.  Renewal  Voes  Not  EeHnmtish  or  Change  D^  877 

c.  Conditional  Agreement  for  Eetenaion,  878 

d.  On  NtgotiabiUty,  B78 

e.  Efect  a»  to  Stipttlations,  878 

f.  ^e<^  as  to  Securities  and  Limu,  879 

e.  Right  to  Attack  Eraudulent  Conveyances,  880 
a.  Defenses  Against  Renewal  Notes,  880 
(i)  In  General,  880 
(n)  Rona  Fide  Rolders,sei 
8.  ^ect  of   Extension    or    Renewal    ag    Viaeharge    of   Other 
Parties,  889 

a.  In  General,  883 

b.  Extension  After  Indorser's  lAtAHi^  la  Fixed,  ess 

c.  Conditional  Aaretm^mt  For  Eetenaum,  885 

d.  Reservation  of  Rights  Against  Indorsers  or  Sureties,  sss 

e.  Reservation  of  Right  to  Sue  at  Reguest  qf  Indorsers,  887 

f.  Consent  of  Indorser  or  Svrety,  887 

g.  Waiver  of  Discharge  and  Ettopwi,  887 

4.  What  Amounts  to  an  Ektension  or  ^nmoal,  888 
ft.  In  General,  888 

b.  Receiving  Payment  of  Interest,  800 

c.  Takiruf  New  Notes  or  Other  Seottrittesj  801 

(i\  In  General,  8B1 

(in  Whether  Renewal  or  Payment,  608 
(nit  Taking  as  Collateral  Seaurity,  8M 
(it)  Taking  Mortgage  as  Security,  805 

d.  Taieing  Confession  of  Judgment  or  Power  of  Attorney  to 

CoTifets  Judgment,  606 
6.  Agreement  to  Renew,  SOS 
f.  &aension  of  Collateral  Notes,  80« 

f.  Stipulations  or  Agreetnenis  in  Legal  Proceedings,  8M 
.  TakiTig  Cognovit  and  Staying  Eeecution,  807 
i.  Agreements  With  Creditors,  807 
6.  Suffieieney  of  Agreement  For  Extension  or  Reneioal,  807 

a.  In  General,  807 

b.  Parol  Agreement,  898 

c.  Consideration,  800 

(i)  Necessity  For,  SBO 
(ni  Suffieieney  of  Consideration,  000 
(nil  Renewal,  003 
(ly)   Usurious  Consideration,  OOa 

(aJ  Promise  to  Pay  Usury,  003 
(b)  Actual  PaymMit  <f  Ueury,  008 
6.  PartMS  to  Agreement,  003 

a.  In  OeTieral,  OOS 

b.  Agents,  OOi 
B.  Lachea,Vii 

1.  Effed  in  Absence  ofStcOutSyWi 
ft.  In  General,  WH 

b.  Special     Agreem^ent     Requiring     DUigenee     Against 
Mak.er,  907 

e.  What  Constitutes  Due  Diligence,  007 

d.  Failure  to  Enforce  Set-Off,  000 

e.  Failure  of  Bank  to  Apply  Deposits,  000 

f.  Failure  to  Prove  Debt  Against  Banhrupt  Estate,  800 
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v.  Failwr*  to  Itmte  or  Enforce  .ExeouHotk,  9M 
n.  Eailure  to  Enforce  Seowntt/y  »10 
S.  Statutory  Provisions^  Ml 

a.  /»  Gmeral,  911  ^ 

b.  Exoutes  For  Failure  to  Sue,  »i? 

(i)  7»  ^wMral,  »17 
(n>  Sttocestful  Dd'mM  or  Sei-Of,  917 
fill)  Death  of  Maker  or  Accepter,  918 
(ir)  Ifon-Residenoe  or  Absence,  918 

(a)  Of  Maker  or  Accepter,  918 

(b)  Of  Bolder,  9M 

(j)  Insolvency  qf  Maker  or  Accepter,  990 
(ti)  Wai/o^  and  Estoppel,  98S 

a.  Bona  fidb  holder  fob  value.  »m 

A.  Meaning  of  Term,  994 
1.  In  Qmeral,  984 

3.  Usual  Course  qf  Busineat  and  For  Value,  98S 
a.  In  Gmercd,  93s 

(i)  Usual  Course  qf  Suaineas,  9S5 
)  in  General,  93s 

I  If^egoiiation  Before  Maturity,  9S5 
(IJ  /ft  General,  935 
(2)  rroftfl/CT-  Before  Aoceptanoe,  994 
)  Indorsement,  898 
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(b)  Acquisition  by  Indorser,  927 

(r)  Payment  hy  Accepter  Before  Maturity,  9!ft 

(a)  Transfer  on  Stenday,  927 

(h)  Transfer  by  Operation  of  Lav>,  987 
(n)  Yaliiahle  Consideratum,  928 
ik)  Neceseiiy  of,  938 

(b)  SuMciency  of,  928 

7l)  In  General,  928 

(2)  Discounting,  (^-editing,  and  Paying,  929 
(O)  Adequacy  of,  930 
b.  J>a»fflf«r  as  Collateral  /Security,  980 

(i)  For  Debt  Created  at  Time  of  Transfer,  980 
(u)  For  Preexisting  Debt,  989 
(a')  In  General,  982 
(b)  WJiere  Accompanied  by  Other  Consideration 

or  BenefU  to  De^or,  984 
(o)  Wh&re  Inttrtmient  Is  Given  For  Accommoda- 
tion, 986 
C.  Transfer  as  Payment  of  Preexisting  Debt,  988 
8.  yiaioe,  988 

a.  In  General,  988 

(i)  When  Material,  988 
(ii)  Eorm  of  Notice,  940 
(ai)  Materiality  of  Source,  941 
(it)  Meceseity  of  Inquiry  by  Purchaser,  941 
(a)  In  General,  941 
)  Extent  of  Inquiry  When  Required,  943 


(c)  Effect  of  Inquire 
Veeessity  of  Not' 


(v)  Necessity  of  Notice  of  Particular  Defect,  948 
(vij  NeceasUy  of  Knowledge  of  Legal  Effect  of  Notice,  948 
(tu)  Time  of  Receiving,  948 
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b.  Fad*    or     Ciretwutaneea     CongtitnUing    or    Im^yiTig 
Notice,  048 
(i)  Failure  to  Mdke  Inquiry    CneUr  Sugpiciovt  Or- 
cumstanoes,  MS 

(a)  Early  Rule,  »48 

(b)  Modem  RiUe,  »44 

(n)  Knowledge  of  Failure  (f  Conndaration,  M7 
(aJ  Rule  Stated,  M7 
(b)  Applioation  of  Rule,  947 

a)  Aceomnwdation  Paper,  M7 
(2)  What  Constitutes  Iiotice,  MS 

^)  Recital  in  Instrument,  MS 

(b)  Executory  or   Contingent   Contid- 

trati&n,  MS 

(c)  Patent  Right,  MS 
in)  iTUtdeguaey  of  Purchase 'Price,  9i» 

(it)  Irregularitiea  or  Defects  Apparent  From  Paper,  MB 

(a)  /»  General,  fl« 

(b)  Fkpresaion  of  Fiduciary  Eelationthip  «n  :^^- 

nature  or  Indorsement,  96t 
(o)  /n«ir«77i6»ii  Overdue,  952 

(1)  _ff«i8  5iafe(?,  952 

(2)  Ap^ication  of  Rule,  9S9 

(^  7ft  General,  953 
f  bj  Overdue  Interest,  958 
(c)  Instrument   Tafosn   With  Overdue 
Notes    For    Single     Considera^ 
tion,  968 
(r>)  Postdated  Instrument,  954 
(b)  Restrictive  Indorsement,  064 

(1)  /n  General,  9S4 

(2)  "  i^w  Collection,"  964 

(3)  "  Tr«(Aoui  Recourse,"  064 
M  Zw  /*en«eji«,  9S5 

(vi)  Newspaper  Publications,  965 
(vii)  Occupation  of  Transferrer  or  Maker,  95S 
(vin)  Purchase  Prom  Stranger,  956 
(ix)  Recitals  in  Collateral  Paper,  96S 
(x)  Relationship  of  Parties,  966 
U)  /n  General,  9S6 
(b)  Partnership  Notes,  968 
(xi)  Disabilities  of  Parties,  859 
Jfy  IPAtJOT  Received —  Agent,  9S9 
B.  TFltai  Zaw  ff(w«m«,  B59 
X.  PRESENTMENT  FOB  PAYMENT  AND  DEMAND,  969 
A.  Necessity  For,  959 
1,  In  General,  959 

a.  To  Fix  Liahility  of  Indorser,  959 

(i)  In  General,  060 

U)  Rule  Stated,  969 
(h)  Paper  Payable  in  InstalTnentt,  0(1 
(iij  Accommodaiion  Indorser,  9fll 
fun  Indorser  Before  Delivery,  962 
(iv)  Indorser  After  Maturity  or  Dishonor,  06S 

b.  To  Fix  Liability  of  Accepter  or  MaJcer,  968 

(i)  In  General,  06S 
(n)  Bringing  Action  as  Demand,  966 
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c  To  FvB  Liability  of  Guarantor  or  Surety.  1W7 
d.  To  Eiee  Ziabi^ity  of  Dra/wer,  068 
(i)  In  General,  968 
(ir)  Of  Ch£ck,  069 
(iiij  Of  Order,  969 
a.  Where  Paper  Given  or  Tran^erred  as  Payment  or  Collat- 
eral, 9W 
8.  StatuioT^  Provieione,  970 
B    Time  F&r  Presentment  or  Demand,  970 

1.  Paper  Payable  at  a  Fixed  Time,  070 

2.  Paper  Payable  at  Sight  or  on  Demand,  073 

a.  In  General,  073 

b.  WAat  Is  a  Reeuonaile  Time,  075 

3.  Paper  PaycMe  a  Certain  T-ane  After  Detnand,  vn 

4.  Notes  Payable  in  Instalments,  977 

5.  Where  Maturity  Is  Accelerated  hy  Other  Default^  077 

6.  Chei^,9m 

a.  In  Generai,  077 

b.  Certify  Checks,  080 

7.  Hfon  -Negotiahle  Paper,  060 

8.  Sour  at  Which  Presentment  Must  Be  Made,  961 

a.  In  General,  981 

b.  What  Are  ReasotuMe  Hours,  981 

(i)  Paper  Not  Payable  at  a  Bank,  oei 
(n)  Paper  Pay^le  at  a  Bank,  063 

C.  Place  of  Presentment  or  Demand,  988 

1.  Where  Place  It  ^eoifedyWA 

a.  In  Genercd,  OSS 

b.  Necessity  For  Presentm,ent  at  Place  ^pecijied,  9M 

(i)  As  to  Accepter  or  Maker,  064 
(ii)  As  to  Dra/uiers,  Indorsers,  and  Sureties,  086 
(hi)  Memorandum  Address,  066 

(it)  Place  Designated  and  Acc^tance  Generally,  086 
(v)  Place  Designated  in  Acceptance,  087 
(viS  Paper  Payable  at  a  Bank,V87 
(vir)  Place  of  Payment  Uncertain,  and  Election,  988 
c  Designation  of  City  at  La/rge,  980 

2.  Where  No  Place  of  Paym,ent  Is  Designated,  980 

a.  In  General,  980 

b.  Presentment  on  Street,  001 

c.  Wh^t  Constitutes  Place  of  Business,  001 

d.  Absence  of  Maker  or  Acc^ter,  993 

e.  Change  of  Residence  or  Place  of  Business,  908 

f.  Notes  Dated  at  Particular  Place,  99* 

g.  AgreeTnent  as  to  Place  of  Presentment,  096 

D.  Man/nxr  of  Presentment  or  Demand,  996 

1.  In  Genertd,  995 

3.  Paper  Payable  Generally,  096 

8.  Paper  Payable  at  a  Bank  or  Other  Place,  996 

4.  Production  of  BiU  or  Note,  907 

5.  Demand  by  Letter  or  Written  Notice,  908 
E.  To  Whom  Presentment  Should  Be  Made,  009 

1   In  General.  900 

2,  To  Bank  Officers  and  Employees,  lOOl 

8.  To  Joint,  or  Joint  and  Several,  Promisors,  1001 

a.  In  General;  1801 

b.  Partners,  looa 
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4.  To  Personal  Representativea,  1009 
F.  By  Whom  Prtamtmmt  May  Be  Made,  1008 

1.  In  General,  lOOS 

2.  Pa^ty  Ml  Posteasion  of  Paper,  1004 
8.  Notary  and  Notary's  Deputy,  1001 

XL  PATHENT  AND  DlSCHABGE,  lOOS 

A.  Mode  and  Sufficiency  of  Payment,  1005 

1.  In  Oeneraly  1000 

2.  Aaaeptance  qf,  or  ReaUmng  on,  OoUattrci  Seourify,  lOOB 

3.  Application  qfFund  or  iJepoeit,  1006 

4.  Canoellation,  1007 

6.  Chsck,  Draft,  CertiJioaU  of  Deposit  Eto.,  lOOT 

6.  Credits,  1006 

7.  Deposit  in  Court,  1009 

8.  .£aMCuto^  ^^/^0m0»^  lOOa 

9.  Lwacy  or  Appointment  as  JBaecutor,  1008 

10.  Money,  Currency,  Etc.,  1000 

a.  In  Oeneral,  1009 

b.  Bank -Notes,  lOiO 

(i)  /»  Oeneral,  lOlO 
(ii)  (V  InsoVofffit  Bank,  1010 
C   Cotfederaie  Notes,  1010 
d.  Ctnmtoi^tfi^  6Wn  (w*  J^im^y,  1011 

11.  New  Bill  or  Note,  1011 

a.  In  Oeneral,  1011 

b.  For  Less  Amount,  1013 

c.  Of  Part  of  Promisors,  VOilSi 

d.  W'  Third  Person,  lots 

e.  -Sfwrf «/  Invalidity  of  New  Note,  1018 

f .  Necessity  qf  Sarratder  or  Canoellation  of  Old  Note,  ioi4 
19.  Property,  lOU 

18.  Services,  1014 

14.  Payrnent  of  One  Part  of  Bill,  1015 

15.  Partial  Payments,  1016 

a.  In  General,  lOls 

b.  By  Joint  Maker,  Drauser,  or  Accepts,  lOlfl 

c.  By  Indorser,  lOie 

16.  Surrender  qf  Instrument  and  Tender  qf  Payment,  lOlT 

a.  In  General,  1017 

b.  Payment  Before  Maturity,  1017 

17.  Failure  to  Take  Up  Instrument,  1018 

B.  By  Whom  Payment  May  Be  Made  and  F^etA  of  Payment,  1018 

1.  In  General,  1018 

2.  By  Accepter,  lOlB 

a.  In  General,  lOlB 

b.  Aocommadation  Accepter,  1018 

5.  By  Bank  Where  PaytMe,  VM 

4.  By  Drawer,  1019 

5.  By  Guara/ntor,  1090 

6.  By  Indorser,  1030 

a.  In  Generalf  1030 

b.  After  Suit  or  Judgment,  lOSS 

7.  By  Maker,  1023 

a.  In  General,  1033 

b.  Agent  of  Maker,  1033. 

c.  </om(  Maker,  1028 

d.  J/a;k0r  a«  A^en«  of  Third  Person^  1091 
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8.  By  Payee,  1034 

9.  By  Principal  or  Surety,  108i 

10.  By  Third  Person,  1025 

11.  IHacount  by  Dra/wee,  1088 
13.  Payment  fiupra  Protest,  1036 
18.  Right  to  Retssue  Paper,  1037 

C  To  Whom  Payment  Should  Be  Made,  1028 

1,  In  General,  1028 

2.  Agent  of  Holder,  10S9 

s.  In  General,  1029 

b.  Implied  and  Ostensible  Authority,  1081 

c.  Ratification,  1083 

8.  Attaching  Creditor  of  Hdder,  1082 

4.  Designated  Payee,  1083 

5.  Drawer,  1083 

6.  Indorsee  or  Assignee,  1083 

7.  Joint  Payee,  1088 

8.  Pledgee,  1088 

9.  Trustee,  1034 

10.  Forged  Indorsement,  1084 

11.  iTofo  Payable  at  Particular  Place,  10B5 

12.  ifole  Payable  to  Bearer  or  Order  or  Indorsed  in  Blank,  1086 

13.  Payment  to   Original  Holder  After  Indoraement  or   Trans- 


D.  Time  For  Making  Payment,  1088 

1.  Before  Maturity,  1088 
^.  At  Maturity,  1088 
8.  AJ^  Maturity,  1088 

E.  Indorsement  of  Payments,  1089 

1.  Necessity  of,  1080 
3.  Erasure  of,  1089 

F.  Recovery  of  Payments,  1089 

L  Duress,  1089 

3.  Failure  qf  Consideration,,  1080 

3.  Fraud,  1040 

4.  Mistake,  1040 

5.  Payments  Not  Indorsed  or  Applied,  1041 

6.  PayTnents  on  Forged  or  Altered  Instruments,  1041 

7.  Payment  After  Discharge,  1044 

8.  ^a  Affected  by  Knowledge  of  Defenses,  1044 

G.  Discharge,  1044 

1.  TFAo  jlTay  Discharge,  1044 

2.  IFiirti  Constitutes  Discharge,  1048 

a.  Jn  General,  1045 

b.  Refusal  to  Receive  Part  Payment,  1045 
c  jlflcepto/ica  ij/"  Security,  1045 

d.  Refusal  to  Accept  Security,  1045 

e.  Failure  to  Enforce  Security,  1046 

f.  Release,  Surrender,  or  Impairment  of  Security,  104« 

f.  Performance  of  Conditions,  1047 
.  Recovery  and  Satisfaction  of  Judgment,  1047 
i  Rdease  of  Prior  Parties,  1047 
j.  Release  of  Subsequent  Parties,  1048 
K.  Rescission  of  Contract,,  1048 
I  Surrender  or  CanceUatiott  of  Inst/rumetU,  1048 
m.  Discharge  of  Accepter,  1049 
[88] 
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(rt  In  General,  1W« 
(n)  By  Waiver,  1060 

Discharge  of  Drawer  hy  Rdeaee  qf  Accepter,  low 
8.    WTuit  Law  Governs,  1061 
ZIL  DISHONOR  AND  PBOTEST,  lOSl 

A.  Dishonor,  1051 

B.  Protest,  lOBl 

1,  Definition  and  Soopeqf  Term,  vai 

2.  Necessity  of,  1062 

B.  (M  jfegotiahle  Pamer,  1063 
■     (i)  ^1^  o/"  Exxnange,  1063 
(a)  !ft»  General  1068 

flj  Foreign  Bills,  10B3 
(2)  Inland  Bills,  1053 

(a)  in  General,  1053 

(b)  Checks,  Drafts,  and  Orders,  1053 
fs^  ^«  Agmnst  Acc^er,  1058 

(c)  ^<w  iffftfdr  Security,  1068 
n)  Promissory  Notes,  1068 
b.  On  Non'NegotyMe  Paper,  1064 
8.  ^y  TfJom  J/(Ki!e,  1054 

a.  //»  General,  1064 

b.  £^ec^  o/  (Mcer's  Illegal  Appoimiment,  1066 

c.  ^ect  of  queer's  Interest  m  Pester,  1066 
4.  Where  Made,  1055 

6.  Time  of  Making,  1066 

a.  Jn  General,  1006 

(i)  Ifotijig,  1056 

(a)  Foreign  Bills,  1065 

(1)  /»  General,  1055 

(2)  IFX«fe  6Va«e  /«  AUowed,  1056 

(3)  TFA^rs  2>w«  on  Sunday  or  jloiiday,  1069 

(b)  Inland  Bills,  1066 
(n)  Extending  Protest,  1066 

b.  Premature  Protest,  1057 

6.  ^orrni  ffW  Requisites,  1057 

a.  7m.  General,  1057 

b.  Particular  Statements,  1067 

(i)  Presentment  and  Demand,  1067 
UJ  /«.  General,  1067 
(b)  7Vm«  an<i  Piace  o;',  1058 
(ii)  Dishonor  of  Paper,  1069 
(m)  Notice  of  Dishonor,  1050 
fA)  ^  General,  106» 
(b)  TTAers  &n(  Jy  Mail,  1060 

c.  7ir^;i«a(*0Ji,  looi 

d.  ^y  R7(a/  Zaw  Governed,  1061 

7.  jlocepftmw  Supra  Protest,  1061 

a.  TTXeri  Allowable,  1061 

b.  5w  tTAoni  JbToifo,  1082 

e.  liow  Made,  1063 
d.  ^ect  of,  1063 

(i)  7n  General,  1063 
(iij  Rights  of  Accepter,  1063 
(in)  Liabilities  of  Accepter,  1068 

8.  Payment  Supra  Protest,  1068 
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a.  By  Whmi  Made,  1068 

b.  Wien  Made,  lOes 
o.  ^6Ct  of,  10« 


(i^  In  General,  1004 
(n)  Rights  ana  Duties  of  Payer,  lOM 


Xm.  NOTICE    OF    DISHONOB— EXCUSE    AND    WAIVES     OF    DEMAND    AND 
NOTICE,  1064 

A.  I^ecessiiy  For  NoUce,  1064 

1.  In  Oeneral,  1064 

2.  A«  Affect^  hy  Character  of  Pa/per,  1065 

a.  "NegotiahU  Paper,  1066  -    i 

(i)  In  Oeneral,  1065  i 

in)  Checks,  1066  [ 

b.  iron  -  NegoUahle  Pwper,  1066 

B.  To  Whcym  Notice  Given,  1066 

1.  In  General,  1066 

2.  Parties  to  Paper,  1068 

a.  Dranoer,  1068  • 

(rt  In  General,  1068 
(ii)  Aecommodation  Drawer,  1060 
(m)  Where  Accepted  or  Indorsed  For  Dra/wer's  Aocoair 

modation,  1069 
(it)  Where  Accepted  or  Paid  Sv^ra  Protest,  1069 
(v)  Where  Drawer  and  Accepter  Are  Identical,  1070 

b.  Inaorser,  1070 

(i)  In  General^  1070 

U\  Rule  Stated,  1070 

(b)  Where  Indorsed  After  Maturity,  1071 

(o)  Where   Indorser   Interested    With   MaJcer  or 

Drawer,  1078 
(d)  Where  Inatrurnent  Is  Void,  1078 
(b)  Where  Paper  Given  For  Jndorser'a  AocoTnmo- 
dation,  1078 
(n)  Accommodation  Indorser,  1078 
(mj  Agent  For  Collection,  1074 
(it)  AnomaZoua  or  Irregvlar  Indorser,  1074 
(v)  Joint  Indorsers,  1075 

(a)  In  General,  1075 

(b)  Partners,  1075 

c.  Assignor  Without  Indorsement,  1076 

d.  Mercer,  1076 

e.  Accepter,  1076 

8.  Persons  tn  Representative  Capacity,  1077 

a.  ^^finfo,  1077 

b.  Assignees,  1077 

c.  Ececutors  or  Administrators,  1078    ■ 
O.  5y  'W^wra  Notice  Given,  1078 

1.  Parties  to  or  in  Possession  qf  Paper,  1078 

a.  /»  Oeneral,  1078 

b.  Agents,  1079 

(0  /n  Genial,  1070 
(ii)  ^(W  Collection,  1080 
e,  Personal  Representatvoes,  1081 

3.  Strangers,  1081 

D.  Tvmeaf  Giving  NoHce,  1081 
1.  7n  General,  1081 
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a.  RuU  StaUd,  1081 

(i)  In  General,  1061 
(n)  Where  Paper  Indoreed  After  Mointrit^y  108B 

b.  What  la  Reasonable  Time,  1083 

(ij  Rule  Stated,  1082 
(u)  Application  of  Ride,  1084 
(a)  In  General,  1084 

(1)  To  Indoraers,  1084 

(2)  To  Agmits,  1085 

(3)  TFX«rfl  Indorsed  Fw  CoUection,  1085 
fa)  H'A^rs  Oiven  at  Place  of  Biiaineet,  108B 
(o)  Where  Cfiven  at  Pla^  of  Residetux,  1088 
'S  WAe7-e  Parties  Reside  mi  Same  Place,  1096 

I   Where     Receipt     of    Moiioe      UnamoidtMy 
Delayed,  1086 
(f)  Where  Sent  hy  Mail,  1086 

(1)  In  Oeneral,  1086 

(2)  Foreign  Mail,  1068 
(o)  Where  Sent  by  Special  Messenger,  1068 
(h)  Where  Sunday  or  Legal  Holiday  Follows  Day 

of  Protest,  1088 
3.  Premature  Notice,  1089 
3.  What  Law  Governs,  1089 
E.  Place  of  Giving  Notice,  1089 
1.  In  General,  1088 

a.  Rvle  Stated,  1089 

b.  Application  of  Rule,  1000 
(i)  In  General,  1090 

(a)  Office  or  Place  of  Business,  1090 
fl)  /»  General,  1090 
(2)  TTAai  Constitutes,  1000 

(b)  Residence,  1091 
(IJ  /n  General,  1001 

(2)  IfA^e     J^at7   7«   Received    at    Several 
Offices,  1002 

(3)  Where  Only  County  or  Parish  of  Resi- 
dence Knoton,  1098 

'4)  Where  Party  Is  Attending  Congress^  lOM 
''■''   What  Constitutes,  1098 
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(C)   ITiW  Whom  Left,  109* 
(n)  TfTicre  Given  to  Insolvent  Firm,  1094 
9.  Where  Place  Eepressly  Designated,  1094 
8,  Where  Residence  Unknovm,  1005 

a.  In  General,  1095 

b.  What  Constitutes  Due  Diligence,  1096 

(i)  In  General,  1096 
'  (ii)  Inquiry  of  Interested  or  Informed  Parties,  lOOT 

(a)  In  General,  1097 

(b)  Extent  of  Inquiry  Required,  1098 

(in)  Sending  Notice  to  Place  of  Indorsement,  1006 
F.  J(o»n«;'  o/  Giving  Notice,  1099 
1.  /n  General,  1099 

3.  F^iT«  Parties  Reside  in  Different  Places,  1009 
a.  Bv  Mail,  1099 

(i)  In  General,  1099 
(ii)  Jfc»rfe  of  Posting,  1101 
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(a)  Ddivery  to  Postman,  UOl 

(b)  Devoaitinff  in  Letter-Sots,  llOt 
b.  ByJSpecial  iieeaenger,  ItOS 

8.  Where  Parties  Reside  in  Sams  Place,  1103 
8.  Rule  Stated,  1103 

(i)  In  General,  1102 
(n)  By  Mail,  1108 
b.  WAat  Constitutes  Same  Place,  llOS 
.  Form  and  Requisites  of  Notice,  110* 
5.  In  General,  1104 

a.  Whether  Written  or  Oral,  1104 

b.  Address,  1105 

c  Langtuige  Employed,  1106 
(i)  In  General,  tl06 
(ii)  Particular  Statements,  1107 
f  a)  /*««  Presentment,  1107 

(b)  Dishonor,  1107 

(1)  /ft  General,  1107    ' 

(3)  State7nent  of  Non-Paifment,  1108 

(c)  Intent  to  Look  to  Indorser,  1109 

(d)  Description  of  Instrument,  1109 

(IJ  7»  General,  1109 

(2)  Misstatement  of  Amount,  1110 

(3)  Omission  or  Misstatement  of  Date,  1110 

(4)  Omission  or  Misnomer  of  Parties,  lllo 

d.  Ce>py  of  Pwteai,  nil 

e.  Signature,  iiu 

2.  TFlAai  Z!aw  Governs,  ml 
!.  Excuses  For  Omission  of,  or  Dday  %n.  Demand  or  Notice,  1113 

1.  In  General,  1112   . 

2.  jlftgoonrfiMo,  Removal,  oi'  Absence,  1118 

&  Of  Maker  or  Accepter,  \\\& 
b.  qflndorser,  1114 
8.  jlJsenfle  ijf  Funds  With  Drawee  and  No  Reasonable  -Expecta- 
tion of  Acceptance,  1114 
a.  Rule  Stated,  1114 

(i)  In  General,  1114 

Jn)  WhaA  Constitutes  Reasonable  Eepectation,  lll« 
j/plication  to  Accommodation  Dra/wers  or  Lidorsera,  HIT 

4.  Ahserux  of  Knovsledge  of  Party's  Residence  or  Address,  1117 

5.  Sankruptm/  or  In&olvenoy,  1118 

a.  of  Maker  or  Accepter,  1118 

(i^  In  General,  1118 
(ii)  ^ect  of  Knowledge  on  Part  of  Indorse,  1110 

b.  Of  Drawee,  1130 

6.  Closing  or  Abandonment   of   Residence  or  Place  of  Pay- 

ment, 1120 

7.  Countermand  of  Payment,  1120 

8.  Death  of  Maker,  USl 

9.  Epidemic  or  Disease,  1121 

10.  lunsss  or  Death  of  Holder,  1131 

H.  Loss  or  Destruction  of  Paper,  1123 

12.  Protest  For,  and  Notice  <f  Non  -  Acceptanoe,  1128 

18.  Want  of  Injury,  1132 

a.  To  Principal  Debtor,  1133 

b.  To  Indorser,  1123 

14.  War  or  Interdiction  of  Commerce,  1138 
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L  Waiver  of  Demand  or  Notice,  1134 

1.  Jiight  to  Waive,  1134 

2.  Who  May  Waive,  1134 
8.  Time  of  Waiver,  1126 

■    ,  4.  Necessity  For  New  CoTisideraiion,  1125 

6.  Necessity  For  Writing,  llM 

6.  What  Conaiitutea  Waiver,  1126 

a.  In  General,  1126 

b.  Acceptance  of  Indemnity  or  CoUateral  Seourityf  1189 

(i)  In  Genial,  1129 
(iij  For  Payment  of  Partic\dar  Obligation,  1130 

c.  Allowing  Judgm.ent  to  Be  Entered,  1180 

d.  Anticipation  of  Dishonor,  1181 

e.  Extension  of  Tims,  1181 

f.  FVaudulent  Tranter  of  Instrv/ment,  1181 

g.  Indorsement  or  Writing  in  Separate  Instrum&nt,  1181 
.   (i)  iTidorsement,  ilBi 

(a)  In  General,  1181 

(1)  Specially,  1181 
hj  Beneath  Waiver,  1183 
i^\Of  InstruToent  Containing  Waiver,  1183 
_    Vend  Instrum.ent,  1182 
.n)  Separate  Inetrument,  1188 
Partial  Payment,  1138 
.  Promise  of  Payment,  1184 
j,  Renewal  of  Instrument,  1187 

7.  ^ect  of  Waiver,  1187 

a.  In  General,  1187 

b.  Construction  of  Words  Employea,  1187 

c.  To  Whom  Waiver  Inures,  1189 
XIV.  ACTIOKS.     [See  8  Cyc] 

A.  Right  of  Action.     fSeeSCyc.] 

B.  Defemtes.     [See  8  CycJ 

C.  Parties.     [SeeSCyc] 

D.  Pleadings.     [Bee  8  Cyc] 

E.  Eoidence.     [SeeSCyc] 

F.  Trial.     [SeeSCyc.] 

G.  Amownt  Recover(^le.     [See  8  Cyc] 
H.  Appeal  and  Review.    [See  8  Cyc] 

CROaS-HEPEHBDCEB 

For  Matters  Itelating  to : 

Arbitration  Notes,  see  Aebitbatiow  and  Awakd. 
BiUb  of  EschaDge  or  Promissory  Notes : 

Acceptance  of  as  Accord  and  Satisfaction,  see  Aooobd  and  Satispaotios. 

Alteration  of,  see  Alterations  of  Instbuhents. 

Assignment  of,  see  Assiqnhbnts. 

Cancellation  of,  see  Canoellatiuk  of  Instrduents. 

CollateraUy  Secured,  see  Chattel  Mobtuaoes  ;  Hobtoaokb  ;  Plkdqbs. 

Collection  of,  see  Attosnet  and  Client  ;  Banxb  and  Bankiho. 

Contribution  Between  Makers  of,  see  Conteibctiok. 

Conversion  of,  see  Tbotkh  and  Convebsion. 

DiscoDnting,  see  Banks  asd  Bankiho. 

Effect  of : 

As  Accord  and  Satisfaction,  see  Accord  and  SAXisFAonoN. 

Ab  Account  Stated,  see  Aooocnts  and  Acoochtihg. 

As  Assignment  of  Fond,  see  Assiqnmentb. 
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For  Matters  KeUting  to — (continued) 

Wlla  of  Exchange  or  Promiaaory  Notes  —  {contin-ued) 

Effect  of  —  {continued ) 
Ab  Compromise  and  Settlement,  see  Cobipeomibk  and  Setti-bmkiit. 
Ab  Evidence,  see  Evidence. 
Ab  Gift  of  Amount  Kepresented,  see  Gifts. 
Afl  Payment,  see  Payment. 
Ab  Settlement  of  Account,  see  Accodnts  and  Aocoohtino. 

Erasares  in,  see  Alteratiohb  of  Inbteijuents. 

Estoppel  to  Deny  Validity  of,  see  Estoppel. 

False  PretenseB  on  Giving,  eee  False  Fsstenbes. 

Forgery  of,  see  Fohokrt. 

Garnishment  of  Debt  Evidenced  by,  see  Gaenibhkent. 

Guaranty  of  Payment  of,  see  Guakantv. 

Illegality  of,  see  Gahino  ;  Sunday  ;  Ubuet. 

Lost,  Bee  Lost  Inbtbuusnts. 

Merged  in  Account  Stated,  see  Acoocntb  and  Aocodstinq. 

Of  Administrator,  see  Exkgctoks  and  Adhihisteatoks. 

Of  Building  and  I^oan  Society,  see  Bdildino  and  Loak  Societies, 

Of  City,  see  Monicipal  Corporations. 

Of  Corporation,  see  Coepoeations. 

Of  County,  see  Coonties, 

Of  Executor,  see  Execctobs  and  Administbatobs. 

Of  Infant,  see  Infants. 

Of  Insane  Person,  see  Insane  Pebsohs. 

Of  Married  Women,  see  Husband  and  Wife. 

Of  Partnership,  see  Partnership. 

Of  Tovtrn,  see  Towns. 

Of  School  District,  see  Schools  and  School  Districts. 

Of  Unincorporated  Associations,  see  Associations  ;  Joint-Stook  Com- 
paniks. 

Payable  in  Goods,  Merchandise,  or  Services,  see  Contbacts. 

Paynfient  and  Discharge  of,  see  Acooed  and  Satibfaotion  ;  Banks  and 
Baneimo  ;  CoMPEOHisB  AND  SETTLEMENT ;  Insoltbmcy  ;  Payment  : 
Kbleabe. 

Pledged,  see  Pledges. 

EeforuiatioD  of,  see  Kefobmatioh  of  Instbuubnts. 

Signature  of,  see  Sionatuees. 

Taxation  of,  see  Cohhebce  ;  Taxation. 

With  Stipulation  for  Allowing  Fees,  see  Chattel  Mobtqaoes  ;  Mobtoaces. 
Bills  of  Laaine,  see  Bill  of  Lading  ;  Cabbieks  ;  Shipping. 
Bonds  Generally,  see  Bonds. 
Gertiticates : 

Of  Receiver,  see  Keceivees. 

Of  Stock,  see  CSepobations. 
Checks  Generally,  see  Banks  and  Baneino. 
Compromise  Notes,  see  Compromise  and  SmTLSHENT. 
Contracts  Generally,  see  Contbacts. 
County  Warrants,  see  Codntieb. 
Coupons,  see  Bonds. 
Guarantor  Generally,  see  GtrxEANTT. 
Insurance  Notes,  see  Inburanoe. 
Interest,  see  Intbebst  ;  Ubdkt. 
Interest  Coupons,  see  Bonds. 
Jndgment  Notes,  see  Judoments. 
Land  Certificates,  see  Schools  and  School  Disteiotb. 
Letters  of  Credit,  see  Banks  and  Bankimo. 
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For  Matters  Relating  to  —  {continued') 

Lost  Commercial  Paper,  see  Lost  [MSTBttiCBim. 

Municipal  Bonds,  see  Monicipal  Cospobationb. 

Novation,  see  Novation. 

Pledged  Conimercial  Paper,  see  Pledqkb. 

Premium  Notes,  see  Inscbance. 

Purchase- Money  Notes,  see  Salbs  ;  Vendor  and  Pitbohasbb. 

Eeceiver'B  Certificates,  see  Receivebs. 

Stipulations  For  Attorney's  Fees,  see  Chattel  Mobtqaozs  ;  Mobttqaoxs. 

Stock  Certificates,  see  Cokpoeations. 

Snbrogation,  see  Subbooation. 

Sureties  Generallj,  see  Fkinoipal  and  Scebtt. 

Usnry,  see  UstraT. 

"Warehouse  Receipts,  see  Wabbhocsehen. 

I.  THE  LAW  MESCBANT. 

A.  General  Principles  — l.  DBFmnoN.  The  lav  merchant,  which  origi- 
nated in  the  unwritten  customs  of  merchants  and  was  at  first  confined  to  mercso- 
tile  transactions  between  merchants '  residing  in  dififerent  places,*  is  a  body  of  lav 
relating  to  certain  mercantile  transactions  and  instruments' of  wide-spread  use* 
now  incorporated  into,  and  regarded  by  as  as  part  of,  the  common  law.' 

2.  HisTOBT,  Bills  of  exchange  came  to  England  from  continental  cities  where 
tlieir  use  is  traced  to  the  twelfth  ot  thirteenth  century.*  In  the  eeveuteentli 
century  the  law  of  bills  of  exchange  was  codified  in  France,^  bnt  in  Fngland  no 
general  codification  took  place  until  1882.'  In  the  United  States  tlie  earliest  gen- 
eral codification  is  found  in  the  California  Civil  Code  in  1872,'  but  this  has  been 
followed  within  the  last  decade  by  a  more  wtde-epread  adoption  of  the  Negoti- 
able Instruments  Law  on  the  general  lines  of  the  English  Bills  of  Exchange  Act," 


1.  Sarefleld  v.  Witherly,  Carth.  82;  Oaate  e. 
Taflor,  Cro.  J&c.  306.  See  aUo  Scrutton 
Merc.  L.  12,  13,  29. 

8.  Bromwich  v.  Loyd,  2  Lutw.  16B2,  1585, 
where  Trebj,  C.  J.,  Baid:  "  Bills  of  exchange 
at  first  extended  only  to  merchant  strangers 
trafficking  with  English  merchants;  and  af- 
terward to  inland  bills  between  merchants 
trafficking  the  one  with  the  other  in  England; 
and  afterward  to  all  traders,  and  then  to  all 
persona  whether  traders  or  not;  and  there 
was  then  no  need  to  allege  anj  custom  of 
merchants." 

3.  It  will  be  here  contddered  only  in  its  ap- 
plication to  bills  and  notes  and  other  instru- 
ments possessing  one  or  more  of  their  peculiar 
characteristics.  For  instruments  affected  by 
the  law  merchant  see  in/ro,  I,  B. 

4.  3  Kent  Comm.  2,  where  it  is  defined; 
"A  Bjstem  of  law,  which  does  not  rest  exsen- 
tiall;  on  the  positive  institutions  and  local 
custoniB  oi  any  particular  country,  but  con- 
eista  of  certain  principles  of  equity  and 
usages  ot  trade,  which  general  convenience 
and  a  common  sense  of  juatice  have  estab- 
lished to  regulate  the  dealings  of  merchants 
and  mariners  in  all  the  commercial  countries 
of  the  civilized  world." 

6.  Woodbury  i;.  Roberts,  59  Iowa  348,  13 
N.  W.  312,  44  Am.  Hep.  685.  See  alw>  1  Bl. 
Comm.  76,  where  it  is  said;  "A  particular 
system  of  customs  used  only  among  one  set  of 
Uie  king's  subjects,  .  .  .  which,  however  dif- 
[I,  A,  11 


ferent  from  the  general  rules  of  the  common 
law,  is  yet  ingrafted  into  it,  and  made  •  part 
of  it;  being  allowed,  for  the  beaefit  of  trade, 
to  be  of  the  utmost  validity  in  all  commercial 
transactions."  See,  generally,  CoMito.f  Law. 
e.  Cockbum,  C.  J.,  in  Goodwin  o.  Roharti, 
L.  R.  10  Exch.  337. 

7.  Chalmers  Dig.,  introduction  to  first  edi- 
tion, where  it  is  stated  that  the  French  code 
forms  the  basis  of  nearly  all  the  continental 
codes.  A  translation  of  the  French  code  will 
be  found  in  3  Randolph  Comm.  Pap.  together 
with  trajialations  of  the  German  exchange  law 
of  1848  and  the  Spanish  code  of  1829. 

8.  Bills  of  Exchange  Act  (45  &  46  Tiet 
c.  61),  the  compleU  text  of  which  will  to 
found  in  Byles  Bills,  Appendix,  and  3  Ran- 
dolph Comm.  Pap.  2737.  It  has  been  wpied 
Bututantially  in  ihe  Canadian  Bills  of  Ex- 
change Act. 

9.  This  statute  was  afterward  adopted  !n 
North  Dakota,  Utah,  and  Wyoming,  bnt  bu 
been  superseded  in  the  first  two  states  by  the 
Negotiable  Instrumenta  Law.  The  full  text 
is  to  be  found  in  3  Randolph  Comm.  Psp. 
2713. 

10.  This  act  has  now  been  adopted  in  nim- 
teen  of  the  states.  Its  full  text  will  be  foimd 
in  most  of  the  recent  textbooks.  It  wu 
adopted  in  1897  in  Colorado,  Connecticut, 
Florida,  and  New  York;  in  1898  in  Uaiy- 
land,  Massachusetts,  and  Virginia;  in  1899 
in  the  District  of  Columbia,  North  Caniliu, 
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In  abont  three  fifths  of  tho  United  States,  howover,  the  nnwritten  law  merchant, 
as  iDcorporated  into  the  Englieli  common  law,  etill  governs,  although  it  has  been 
■  modified  in  vanous  ways  by  judicial  construction  and  statute  in  the  several  states. 
S.  Hbgotiabilitt  —  a.  In  General.  The  principal  distinguishing  feature  of 
cotninercial  paper  is  its  negotiability."  This  means  not  only  that  tlie  instrument 
may  be  assigned  and  that  tlie  assignee  may  sne  npon  it  in  his  own  name,  but  also 
tliat  he  taked  it  free  from  equities  tiiat  may  exist  between  prior  parties,  atid  tliat 
out  of  the  acceptance  and  transfer  of  the  paper  (often  hv  mere  signature  or  deliv- 
ery) sliall  arise  the  well-established  relations  and  liabilities  that  are  created  by  the 
law  merchant,'*  Negotiability  is  not,  however,  essential  to  the  validity  of  a  bill 
of  eKchaiige."     Non-negotiable  bills  and  notes  have  a  validity  and  an  effect  of 


\  eKchaiige."     Non-negotiable  bills  and  notes  have  a  validity  a 
their  own  as  common-law  contracts  "  and  it  is  a  question  of  law  whether  they  are 
negotiable  or  not,"  except  where  the  less  mercatoria  is  uncertain." 

b.  Under  Statutes.     The  negotiability  of  foreign  bills  of.  exchange  has  been 
left   in  general  as  it  was  by  the  law  mercliant"     Promissory  notes,  however, 


Kortb  Dakota,  Oregon,  Rhode  Island,  Ten- 
Des8«e,  Utah,  Washington,  and  Wisconsin;  in 
1901  in  Pemujlvsnia ;  and  in  1902  in  lova, 
New  Jersey,  and  Ohio. 

SeferenccB  to  the  law  In  this  article  are  to 
the  New  York  Negotiable  Instruments  Law. 

II.  The  tenu  "  negotiable  "  is  one  of  clas- 
sification,-&nd  does  not  of  necessity  jmply 
snjthing  more  than  that  the  paper  possesses 
the  negotiable  quality,  Robinson  e.  Wilkin- 
son, 38  Mich.  209,  301.  In  its  enlarged  sig- 
nifleation  it  applies  to  any  vritten  security 
transterable  by  indonement  or  delivery,  so  as 
to  vest  in  the  indorsee  the  legal  title,  and 
s  right  to  sue  thereon  in  his  own  name. 
Odell  V.  Gray,  15  Mo.  337,  342,  65  Am.  Dec. 
147.  See  also  Bonos,  5  C^e.  777,  note  91. 
Thronghotit  the  present  article,  however,  the 
words  "  negotiable  "  and  "  negotiability  "  will 
be  used  in  their  strict  commercial  sense  un- 
less otherwise  noted. 

18.  Bowen,  L.  J.,  in  lacker  v.  London,  etc, 
BaDking  Co.,  18  Q.  B.  D.  616,  619,  66  L.  J. 
Q.  B.  2911,  35  Wkly.  Rep.  489;  Miller  c.  Race, 
1  Burr.  452,  1  Smith  Lead.  Cas.  (9th  ed.) 
750;  Scrutton  Merc.  L.  26.  See  also  Chitty 
BilU  224;  Story  Prom.  Notes,  t  131. 

13,  Uaine.-^  Bates  v.  Butler,  46  Me,  387 ; 
Kendall  r.  Galviu,  15  Me.  131,  32  Am.  Dec 
Ul. 

ilarytand. — Duncan  c.  Maryland  Sav.  Inst., 
10  Gill  t  J.   (Md.)  299. 

Hiaaechvtetta.-^  Sihiej  v.  Fbelpa,  0  Cush. 
(Mass.)  172;  Wells  v.  Brigham,  6  Cush. 
(Mara.)  6,  62.Ant.  Dec.  760. 

A'tio  York. — Seymour  P.  Van  Slyck,  8  Wend. 
(N.  Y.)  403;  Goshen,  etc..  Turnpike  Road  o. 
Hurtin,  9  Johns.  (N.  Y.)  217,  8  Am.  Dec. 
273;  Downing  v.  Backenstoes,  3  Cai.  (N.  Y.) 
137. 


353. 

Fermont.—  Arnold  v.  Sprague,  34  Vt  402. 

Virginia. —  Averett  v.  Booker,  15  Gratt. 
(Ta.)  163,  76  Am.  Dec  203. 

Witmnsin.—  Corbett  c.  Clark,  45  Wis.  403, 
30  Am.  Sep.  763;  Mchlberg  «.  Tisher,  24 
Wis.  607. 

Ettglttnd,— Smith  V.  Kendal,  1  Esp.  231,  6 


T.  R.  123;  Res  c.  Box,  R.  A  R.  223,  6  Taunt. 
325. 

See  7  Cent.  Dig,  tit  "  BUU  and  Notes," 
12. 

14.  As  between  the  p«Ttiea  such  a  note  ia 
valid.    Reed  o.  Murphy,  1  Qa.  238. 

Aa  between  the  maker  or  drawer  and  in- 
dorsee the  indorsement  of  non -negotiable 
paper  does  not  render  the  former  liable  at 
common  law  to  the  latter,  as  in  case  of  ne- 
gotiable paper. 

Conneetictit. — Backus  v.  Danforth,  10  Conn. 
297. 

Delaware. —  Femon  V,  Farmer,  1  Harr. 
(Del.)  32. 

Oeorgia. —  Reed  r.  Murphy,  1  Qa.  236. 

ZoMJo. —  Warren  v.  Scott,  32  Iowa  22. 

Maryland. —  Noland  r.  Ringgold,  3  Harr. 
t  J.  (Md.)  218,  5  Am.  Dec.  435. 

Nebraska. —  Hosford  v.  Stone,  8  Nebr,  378. 

Neu)  York. —  Maule  C.  Crawford,  14  Hun 
(N,  Y.)  193;  Douglass  v.  Wilkeson,  8  Wend. 
(N.  Y.)    837. 

Panntylvania. —  Raymond  t>.  Middleton,  20 
Fa.  St.  529;  Barriere  v.  Nairac,  2  Dall.  (Pa.) 
240,  1  L.  ed.  368 ;  Gerard  v.  La  Coste,  1  Dall. 
(Pa.)   194,  1  L.  ed.  96,  1  Am.  Dec.  236. 

Sottlh  Carolina. —  Pratt  p.  Thomas,  2  Hill 
(S.  C.)   654. 

Tennestce. —  Hackney  C.  Jones,  3  Humphr. 
(Tenn.)  612, 

Enffiand.— Hill  v.  Lewis,  1  Salk.  132. 

Liability  of  tiansfeirei  to  transferree  see 
in/ra.  VI.  G,  1,  a.   (I),  (c). 

In  Mew  York  the  distinction  previously  ex- 
isting between  negotiable  and  non -negotiable 
notes  has  not  been  done  away  with  by  the 
code,  Richards  v.  Warring,  39  Barb.  (N,  Y.) 
42. 

15.  Grant  P.  Vaughan,  3  Burr.  1.^16;  Edie 
ff.  East  India  Co.,  2  Burr.  1216,  1  W.  Bl.  205. 

18.  Carrick  C.  Vickery,  2  DougL  653. 

17.  The  Miiisissippi  statute  making  "  all 
promissory  notes  and  other  writings  for  the 
payment  of  money  or  other  thing  "  transfer- 
able by  indorsement  subject  to  defense  has 
been  held  to  apply  to  inland  bills  of  ex- 
change (Kershaw  v.  Merchants'  Bank,  7  How, 
(Miss.)  368,  40  Am,  Dec  70),  but  not  to  ap- 
ply   to    acoommodation    paper     (Meggett    V. 

[I,  A,  «.  b] 


db,  Google 


522     [7  Cye.] 


COMMERCIAL  PAPER 


have  been  enlarged  in  some  states  to  inclode  notes  wliich  are  payable  in  prop- 
erty or  work,"  and  which  include  other  additional  agreements  and  conditionB;* 
and  in  some  their  negotiabilitj  has  been  conditioned  on  their  being  made  payable  ■ 
in  bank*'  or  on  their  recital  of  "  value  received.""  In  some  states  ne^tiability 
Las  been  expressly  conferred  by  statute  on  corporation  bonds,**  bills  of  lading* 
and  warehouse  receipts.** 

0.  Duration  and  Extent  —  (i)  Effect  of  Beats  of  Obioinal  Payee. 
The  deatli  of  tlie  ori^ina!  payee  does  not  affect  the  negotiability  of  tlie  paper.* 

(ii)  Effect  of  Express  Restraint.  Further  negotiation  of  a  bill  or  note" 
may  be  restricted  by  apt  words  of  indorsement,"  but  the  indorsement  of  paper 
"without  recourse  does  not  affect  its  negotiability .°*  A  special  indorsement 
withont  negotiable  words  will  not  affect  the  negotiahiJity  of  the  instrument,*  and 
conversely  an  indorsement  to  order  or  to  bearer  will  not  give  negotiahihty  tea 
non-negotiable  instrument."  Adding  to  the  indorsement  aguarantyof  payment" 
or  a  provision  as  to  time  of  payment,  rendering  it  payable  on  a  coctiagency,** 


Baum,  57  Miss.  22).  to  a  foreiKn  bill  {Har- 
rison r.  Pik«.  48  Miss.  46:  CofTman  c.  Ken- 
tuckj  Bank,  41  Miaa.  212,  90  Am.  Dec.  371). 
or  to  A  MiBsiasippi  note  payable  in  another 
Htate  (Emanuel  c.  White.  34  Miss.  56.  B0  Am. 
Dec.  395).  But  of  the  aimilar  Alabama  stat- 
ute, which  originated  in  the  Earoe  law  of  Mia- 
aisaippi  territory  and  was  in  force  from  1B13 
to  1828,  it  waa  held  that  the  act  of  1828, 
which  made  bills  and  nates  payable  in  banks 
subject  to  the  law  merchant  aa  to  "  grace, 
proteat  and  notice "  and  other  instruments 
assi^able  so  that  the  assi^^nee  might  sue  in 
his  own  name,  by  implication  made  bills  and 
notes  assignable  by  the  law  merchant.  Smyth 
t.  SIrnder,  4  How.  (U.  S.I  404,  11  L.  ed.  1031. 

IB.  See  infra,  I,  C,  1,  e,   (I),   (A). 

Wheic  negotlabQlty  ii  deriTcid  from  tlte 
■tatnte  only  the  instrument  must  comply 
with  all  the  atatutory  requirements.  St. 
Charles  First  Nat.  Bank  c.  Hunt,  25  Mo.  App. 
170. 

le.  See  infra,  I,  C,  1,  e,   (i),   (b). 

20.  See  i»/ri»,  I,  C,  1,  a,  (i),  (a). 

ax.  Seein/ro,  1,  C,  1,  T.  (i). 

83.  See  infra,  1,  B,  3,  dj  I,  C,  1,  k. 

83.  See  infra,  I,  B,  3,  a. 

84.  See  infra,  1,  B,  3,  h. 

88.  To  subject  it  to  the  defense  that  pay- 
ment had  been  made  to  an  indorsee  untter  a, 
fraudulent  indorsement  by  the  payee's  agent. 
Brennan  v.  Merchants',  etc.,  Nat.  Bank,  B2 
Mich.  343,  28  N.  W.  881. 

26.  Bonds.' —  The  negotiability  of  a  gov- 
ernment bond  payable  to  bearer  cannot  be  so 
restrained  by  an  act  of  the  legislature  of  the 
state  which  holds  the  bonds  aa  to  alTect  them 
in  the  hands  of  a  bona  fide  purchaser  (after 
they  had  been  stolen).  Morf>an  r.  U.  S.,  11:1 
U.  S.  476,  5  S.  Ct  598,  28  L.  ed.  1044.  In 
New  York  special  provision  is  made  for  ren- 
dering corporation  bonds  payable  to  bearer 
only  negotiable  by  indorsement,  where  the 
owner  has  indorsed  and  subscribed  on  the 
bond  a  statement  that  it  is  hia  property. 
Ncg.  Instr.  L.  {  338. 

Checks. — A  atipulation  stamped  on  the  face 
of  B  check  that  it  will  not  be  paid  to  a  cer- 
tain company  or  its  agenta  la  valid.  Comnier- 
cial  Nat.  Bank  e.  Gaatonia  First  Nat.  Bank, 


[I.  A,  S,  b] 


118  N.  C.  7S3,  24  S.  E.  624,  54  Am.  St.  Bep. 
753,  32  L.  R.  A.  713. 

27.  See  infra,  VI,  C,  I,  d- 

28.  See  infra,  VI,  C.  1,  d,   (n),   (s). 
28.  To  subject  the  indorsee  to  defense  (Hil- 

bert  c.  Ellwood,  I  Kan.  App.  83,  41  Pac.  87) 
or  to  prevent  action  in  the  indorsee's  name 
(Muldrow  c.  Caldwell,  7  Mo.  583^  Learitt  r. 
Putnam,  3  N,  Y.  404,  53  Am.  Dec.  322  [«- 
vernng  1  Sandf.  (N,  Y.)  198].  Contra,  Uw- 
rance  v.  Fussell,  77  Pa.  St.  400;  Holmes  r. 
Hopper,  1  Bay  (S.  C.)  ISO  [an  ludorsement 
to  A  with  power  to  sue  in  his  name,  and  to 
appropriate  the  money  to  bis  own  use  when 
recovered].  So  a  fortiori  of  a  restriction  on 
the  face  of  a  check  that  it  "  will  positirely 
not  be  paid  to  the  Gastonia  Banking  CN)m- 
pany  or  its  agents."  Commercial  Nat.  Bank 
r.  Oastonia  First  NaL  Bank,  118  K.  C.  7S3, 
24  S.  E.  524,  64  Am.  St.  Rep.  753,  32  L.  R.  A 
712). 

Efiect  of  transfer  by  ddivery  wben  pay- 
able to  order  see  infra,  VI,  F,  2,  b. 

Effect  of  tranafei  by  aialgumeiit  wbeit 
payable  to  order  or  to  bearer  sm  infrc, 
VI,  C,  3. 

30.  Ua««aehittelt». —  Belcher  e.  Smith,  7 
Gush.  (Mass.)  432;  Tuttle  c.  BartholomeK,  IE 
Mete  (Moss.)  452;  True  c.  Fuller,  21  Pick. 
(Mass.)  140. 

Xeie  Jersey.— Eayien  v.  Weldon,  43  N.  J.  L 
12S,  3B  Am.  Rep.  551. 

Xew  York. — -Leggett  p.  Raymond,  6  Hill 
(N.  Y.)  039;  Miller  v.  Gaston,  2  Hill  (K.Y.) 
188;  McLaren  f.  VVataon,  26  .Wend.  (N.  Y.) 
425,  37  Am.  Dec.  260;  Ketebell  v.  Burns,  2* 
Wend.  (N.  Y.)  456;  lamourieux  e.  Hewit,  5 
Wend.   (N.  Y.)  307. 

Pennajflvania. —  McDoal  v.  Yeomans,  8 
Watts   (Pa.)   381. 

Tejxii.— Gregg  v.  Johnson,  37  Tex.  558. 

31.  Of  the  principal  (Halbert  e.  Ellwood, 
I  Kan.  App.  93,  41  Pac.  67)  or  of  the  inter 
est  (Upham  p.  Prince,  12  Mass.  14).  Contn, 
of  an  indorsement  of  parts  of  the  not«  in  sev- 
eralty to  two  persons  with  a  guaranty  and  a 
reservation  of  the  balance  to  the  indorse!. 
Goldman  r.  Blum,  58  Tez.  630. 

32.  Tappan  e.  Ely,  15  Wend.  (N.  Y.)  382. 
IndoiaLnt  a  receipt  f  oi  coodi,  "  the  net  pro- 
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or  indorsing  a  note  tinder  seal  **  or  at  &  OBiirions  rate  of  disconnt,"  does  not  render 
it  non-negotiable. 

(in)  Effect  of  Maturitt.  Tlie  mercantile  character  of  the  ori^nal  bill  or 
note  as  a  negotiable  instrnment  and  of  the  contracts  of  the  several  parties  to  it 
continnea  after  its  maturity  and  until  it  is  paid."  One  wlio  purcliasee  by  indorse- 
ment  after  inatnrity  is  subject  to  certain  defenses  wliich  are  not  admissible  au 
against  a  hona  ficU  purchaser  before  maturity.  He  takes  the  riglita  of  tlie 
person  who  held  the  instrument  at  its  maturity  and  is  suhjoct  to  any  defeuse  tliat 
was  available  against  him,"  but  is  not  subject  to  a  set-off  arising  against  an  earlier 
holder  out  of  matter  wholly  extraneous  to  the  instrument,"  unless  acquired, 
under  the  statute,  before  notice  of  transfer.'^ 

(rv)  Effect  OF  Patment."  The  payment  of  a  bill  or  note  puts  an  end  to  its 
u^otiability,  wliether  the  payment  is  made  by  the  maker,"  by  his  agent "  or  surety,** 

«(eds  to  be  credited  "  on  the  note,  does  not 
affect  its  negotiability.  Ege  v.  Kjle,  2  Watts 
(Pa.)  222. 

33.  Ege  V.  Kyle,  2  Watts  (Pa.)  222. 

34.  NicholBon  c.  Nat.  Bank,  02  K7.  2G1,  13 
Ky.  L.  Rep.  478,   17  S.  W.  827,   16  L.  R.  A. 


35.  See  in/ni,  VI,  B,  1.  b,   (I). 

One  who  toku  by  IndorMment  after  ma- 
tnrity  mmj  by  virtue  of  such  indorsement 
bring  suit  in  hia  own  n&iije  against  the  maker 
(Dean  c.  Hewit,  5  Wend.  (X.  Y.)  257 ;  Havens 
v.  Huntington,  1  Cow.  (N.  Y.)  387)  or 
against  a  remote  indorser  (Long  v.  Crawford, 
18  Md.  220 ;  Uavitt  p.  Putnam,  3  N.  Y.  iVi, 
63  Am.  Dec.  322  [rewrHng  1  Sandf.   (N.  V.) 

m]). 

The  liability  of  one  who  indorsea  after  ua- 
tnrity  is  that  of  an  indorser  of  a  demand 
note.  Bassenhoret  r.  Wilby,  43  Ohio  St.  333, 
13  N.  E.  75. 

36.  The  title  of  hit  indoiur  may  be  at- 
tacked in  his  hands.  Sagory  t'.  Metropolitan 
Bank,  42  La.  Ann.  827,  7  So.  633. 

Tbe  makei  may  set  np  payment  to  an  ear- 
lier party,  niade  ivithout  notice  of  transfer 
(Ainsworth  e.  Ainsworth,  24  Miaa.  145; 
CochrsD  r.  Wheeler,  7  N.  H.  202,  26  Am.  Deo. 
T32),  but  he  cannot  set  up  the  defense  tliat 
h«  was  an  accommodation  maker  (Renwick 
V.  Williams,  2  Md.  366;  Seyfert  v.  Edison,  45 
K.  J,  L.  393).  An  indorser,  however,  who 
bad  indorsed  the  note  without  other  consid- 
eration for  the  accommodation  of  his  in- 
dorsee can  set  up  the  defense  against  a  later 
bolder  who  took  from  the  flrat  indorsee  after 
maturity.  ChesUr  v.  Dorr,  41  N.  Y.  279  [r«- 
verting  3  Rob.  (N.  Y.)  275].  So  the  owner 
who  delivers  an  overdue  note  to  his  agent  for 
collection  cannot  set  up  the  agent's  fraud  in 
defense  against  a  purchaser  in  Kood  faith 
from  the  agent.  Everaole  c.  Maul),  BO  Md. 
95. 

"  The  true  tect  to  determine  whether  a  note 
ii  subject  to  an  equity  set  up  by  the  maker  is 
this:  Could  the  payee  at  the  time  he  trans- 
ferred the  note  have  maintained  a  suit  upon 
it  against  the  maker,  if  it  had  then  been 


104. 

"  The  only  defeniM  against  which  an  in- 
dorsee baa  to  zuard  in  accepting  over-due 
biits,  are  Qrst,  those  which  have  arisen  since 
the  execution  of  the  note,  and  which  are  not 
collateral,  but  which  relate  to  the  note  it- 
self; and  secondly  those  which  are  inherent 
in  the  note,  and  which  would  show  it  to  have 
been  void  ab  inilio  such  as  fraud,  mistake, 
absence  of  a  sufficient  consideration,  Ac." 
Renwick  t>.  Williams,  2  Md.  366,  364. 

37.  Williams  v.  Banks.  U  Md.  198;  Annan 
V.  Houck,  4  Gill  (Md.)  325,  46  Am.  Dec.  133; 
Cumberland  Bank  v.  Uann,  18  N.  J.  L.  222; 
Adair  t>.  Lenox,  15  Oreg.  489,  16  Pac.  182; 
Stewart  v.  Tiizard,  3  Phila.  (Pa.)  362,  16 
Leg.  Int.  (Pa.)   132. 

88.  Robinson  v.  Crenshaw,  2  Stew.  A  P. 
(Ala.)  27Q;  Ritchie  t>.  Moore,  6  Munf.  (Va.) 
383,  7  Am.  Dec.  688. 

S9.  Aa  to  payment  generally  see  infra,  XI, 
B,  13.     See  also  in^ro,  VI,  B,  1,  b.   (in). 

40.  Long  V.  Cynthiana  Bank,  1  Utt.  (Ky.) 
290,  13  Am.  Dec.  234;  Claiborne  v.  Planters- 
Bank,  2  How.  (Miss.)  727. 

Payment  by  one  co-malcei  amounts  to  ex- 
tinguishment. Stevens  c.  Hannan,  S8  Mich. 
13,  49  N:  W.  974;  Davis  v.  Stevens,  10  N.  H. 
186. 

If  tba  payee  on  receiving  payment  fails  ts 
murender  tbe  note  and  transfers  it  in  fraud 
of  the  maker,  hia  indorsee  cannot  recover 
against  the  maker.  American  Bank  1:.  Jen- 
ueas,  2  Mete.  (Mass.)  288.  So  the  maker 
cannot  take  up  a  note  after  its  payment  tiy 
the  second  indorser  and  bring  suit  in  t)ie 
name  of  such  indorser  against  a  prior  in- 
dorser who  had  indorsed  for  the  maker's  ac- 
commodation.    Blake  i:  Sewell,  3  Mass.  556. 

41.  Where  «  third  party  takes  Up  a  note 
aa  agent  for  the  maker  he  cannot  take  an  in- 
dorsement to  himself  and  bring  suit  against 
a  co-maker  who  was  in  fact  surety  for  the 
first  maker.     Moran  v.  Abbey,  63  Cal.  5Q. 

42.  Pray  c.  Maine,  7  Cush.  (Mass.)  263 
(where  payment  was  made  hy  one  who  in- 
dorsed the  note  before  delivery)  ;  Hopkins  e. 
Farwell,  32  N.  E.  426  (holding  that  one 
maker  cannot  take  up  a  note  and  reissue  it 
as  against  his  co-malar,  although  the  former 

R  A,  8.  c  (IV)] 
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or  by  t!ie  accepter;**  and  after  payment  by  the  party  primarily  liable  tlie 
reissue  of  the  bill  'or  note**  neitfier  revives  old  rights  nor  creates  new  onts 
against  the  existing  parties  to  the  paper.*'     Payment  by  ao  indorser  does  not  in 

f;enera!  extinguish  it  or  destroy  its  negotiability  as  against  himself  and  part'ei 
iable  to  him.*  Payment  by  the  drawer  of  a  bill,  which  is  p^able  to  Ins  own 
order,  does  not  extinguish  the  bill  as  against  the  accepter,  but  if  it  is  payable  to 
a  third  }>erson  and  not  indorsed  by  tlie  payee  tbo  drawer  cannot  reissne  it.*^ 

(v)  Effect  of  Recoyert  of  Judgment.  The  recovery  by  the  payee**  of 
judgment  on  a  note  against  tlie  maker  destroys  its  further  negotiability."  FrcoF 
of  a  note  as  a  claim  against  the  estate  of  a  deceased  maker  ^  or  tlie  maker's  dis- 
cbarge in  insolvency  "  is  equivalent  in  tlib  respect  to  a  judgment. 

4.  AssiGMABiLrrY  —  a.  In  General.  Non-negotiable  instruments  were  always 
transferable  iu  equity,  if  not  at  law,  and  the  assignee  could  bring  suit  in  equity 
ill  his  own  name  not  only  against  his  assignor  but  against  prior  parties."  At  com- 
mon law,  however,  be  could  bring  suit  in  his  own  name  against  his  immediate 
assignor  only  "^  and  could  not  sue  prior  parties  in  his  own  name."     He  could  sue 


wu  Buietj  and  tbe  latter  principal  debtor) ; 
Gourdin  v.  Trenholm,  2S  S.  G.  302  {wbere  a 
corporatiou  bond  was  paid  by  the  guarantor 
and  reissued  after  its  maturitj).  But  it  has 
been  held  that  a  surety  for  the  maker  may 
take  up  the  note  and  maintain  his  action  in 
tbs  payee's  name  a^inst  the  maker.  Kock- 
ingham  Bank  v.  Ciaggett,  29  N.  H.  292. 

43.  Savage  c.  Alerle,  fi  Pick.  (Maaa.)  83. 
And  his  indorsee  takes  subject  to  defense. 
Walton  p.  Young,  2(J  La,  Ann.  164;  Conner7 
t>.  Kendall,  5  Ia.  Ann.  515. 

Where  the  accepter  diacountt  ■  bill  before 
maturity  and  transfers  it  his  indorsee  may 
maintain  an  action  in  his  own  name  against 
prior  partjes.  Rogers  o.  Gallagher,  49  III. 
1B2,  96  Am.  Dec.  B83. 

44.  Negotiable  mnnidpal  certiflcatea  which 
have  been  taken  np  and  canceled  are  dis- 
charged and  of  no  further  validity  for  reissue. 
District  of  Columbia  r.  Cornell,  130  U.  8. 
«S5,  9  S.  Ct.  «94,  32  L.  ed.  1041. 

A  town  Older  which  has  been  presented  by 
the  payee  to  the  town  treasurer  and  paid 
cannot  be  again  negotiated  in  payment  of 
other  debts  owing  by  the  town.  Mitehell  p. 
Albion,  81  Me.  482,  17  All.  64a. 

4B.  Stevens  V.  Hannan,  88  Mich.  13,  49 
N.  W.  874  [ajprminff  88  Mich.  305,  48  N.  W. 
951,  24  Am,  St.  Rep.  125];  Tucker  v.  Peas- 
lee,  36  N.  H.  1Q7;  Kneeland  v.  Miles,  {Tex. 
Civ.  App.  1894)   24  S.  W.  1113. 

4  bill  may  be  negotiated  after  It  la  paid 
wnere  no  person  would  thereby  be  made  liable 
who  would  otherwise  be  discharged  (Eaton  e. 
McKown,  34  Me.  510)  and  a  party  knowingly 
negotiating  a  note  after  payment  binds  him- 
self (Mabry  u.  Matheny,  10  Sm.  &  M.  (Miss.J 
323,  48  Am.  Dec.  7S3).  So  if  an  accommo- 
dation note  has  been  once  discounted,  and 
subsequently  taken  up  by  the  accommodated 
party,  it  may  be  QRsipned  iwfore  maturity  to 
a  third  party  as  collateral  security  for  a  pre- 
existing debt.  Washirpton  Bank  r.  Krum,  15 
Iowa  53;  Levy  p.  Ford,  41  La.  Ann.  873,  6 
So,  671. 

46.  Els  indocaee  may  ne  tbe  maker  {Kirk- 
eey  p.  Bates,  I  Ala.  303;  Eaton  tJ,  Carey,  10 
Pick.  (Mass.)  211;  Guild  c.  Eager,  17  Mass. 
[I,  A,  8,  e.  (IV)] 


615;  Havens  p.  Huntington,  1  Cow.  (N.  T.) 
387)  or  an  earlier  indorser  (Mead  V,  Small, 
2  Me.  207,  II  Am.  Dec.  62;  McCarty  p.  Roots, 
21  How,  {U.  S.)  432,  16  L.  ed.  162.  But  see 
Swann  p.  Schofield,  2  Cranch  C.  C.  (U.  &) 
140,  23  Fed.  Cos.  No.  13.676). 

47.  Neg.  Instr.  L.  |  202;  Bills  Exch.  Act, 
f  69.' 

Payment  by  drawer  after  ft  luu  been  taken 
up  at  maturity  by  on  indorser  will  not  enable 
the  drawer  to  reissue  the  bill  as  against  tbe 
accepter,  where  the  payee's  indorsement  re- 
mains uncanceled  and  the  note  has  therein 
become  non-negotiable  (Gardner  z.  Maynard, 
T  Allen  (Mass.)  456,  83  Am.  Dec.  699)  and 
his  indorsee  cannot  maintain  an  action 
against  the  accepter  (Price  c.  Sharp,  24  N.  C. 
417),  although  the  drawee  in  such  cose  haa 
his  action  against  the  accepter  for  money 
paid   (Beck  p.  Robley,  I  H.  Bl.  89  note). 

48.  After  recovery  of  judgment  againat  tbe 
makei  by  an  indorsee  the  indorser  cannot 
take  up  the  note  and  bring  a  fresh  action 
against  the  maker.  Prest  r.  Vanarsdalen,  11 
N.  J,  L.  194. 

48,  A  Bubiequeut  indorsee  cannot  main- 
tain an  action  in  hia  own  name  against  an 
earlier  indorser  (Brown  p.  Foster,  4  Ala.  282) 
or  surety  (Sawyer  p.  Bradford,  6  Ala.  572). 

Of  an  Bsiignee  of  the  judgment  this  is  also 
true.  Cole  v.  Matchett,  78  Ind.  601 ;  Kelsey 
F.  McLaughlin,  70  Ind.  379;  Ward  r.  Hag- 
gard, 75  Ind.  381, 

50.  Weathered  P.  Smith,  9  Tex.  622,  60  Am, 
Dec  ISe. 

51.  Moore  <e.  Viele,  4  Wend.  (N.  Y.)  CO; 
Depuy  p.  Swart,  3  Wend.  (N.  Y.)  135,  20  Am 
Dec.  673. 

52.  DoTsey  r.  Hadlock,  7  BUcltf.  (Ind.) 
113;  Maxwell  p.  Ooodrum,  10  B.  Mon,  (Ky.) 
28S;  Stevenson  v.  Sharer,  3  J.  J.  Marsh. 
(Ky.)  547;  Weaver  c.  Beard,  21  Mo.  155; 
Smith  p.  Harley,  8  Mo.  659;  Halsey  d.  De- 
hart,  1  N.  J.  L.  93. 

53.  Jones  p.  Pales,  4  Mass,  245. 

64.  Alabama. — Prewitt  c.  Chtkpmon,  6  Al^ 

Connmtioui. — Backus  p.  Danforth,  10  C^uut. 
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the  maker  only  in  the  name  of  the  original  piiyee."  In  many  of  the  United 
States  Boit  mast  now  be  bronght  in  all  coses  in  the  name  of  the  jmrty  in  interest 
and  the  distinction  between  law  and  equity  actions  is  greatly  modiiied  or  wholly 
removed." 

b.  Sabject  to  Defenses."  Like  other  choBes  in  action,  to  which  negotiable 
paper  nnder  the  law  merchant  forms  tlie  most  common  exception,  non-negotiable 
iDstromente  are  transferable  subject  to  defenses  existing  i^inst  prior  holders,  tlie 
assignee  taking  no  greater  right  or  title  than  that  of  his  predecessor  ;  **  and,  in 
some  cases,  even  a  purchaser  takes  subject  to  defenses  that  may  arise  against  a 
prior  party  before  notice  of  transfer." 

B.  Instmmenta  Governed  by  Law  Merchant  —  l.  Ih  Qsmbbal.  Negoti- 
able instruments  regulated  wholly  by  tliu  law  merchant  include  foreign  and  inland 
bills  of  excliange,  checks,  and  promissory  notes.  Other  quasi-negotiable  instru- 
ments Iiaviiig  some  of  the  same  features  and  governed  in  part  by  t*lie  law  merchant 
are  bills  of  lading,  certificates  of  deposit,  collateral  securities,  corporation  and  munic- 
ipal bonds,  coupons,  letters  of  credit,  municipal  warrants,  and  warehouse  receipts." 

2.  Hbgotiablb  iNSTRiniEirTS  —  a.  Bills  of  Excbange  —  (i)  DEFimnoir.  A  bill 
of  excliange  is  an  open  letter  by  one  person  to  a  second,  directing  liiin  in  effect  to 
pay  absolutely,  and  at  all  events,  a  certain  sum  of  money  therein  named  to  a 
third  person,  or  to  any  other  to  whom  that  third  person  may  order  it  to  be  paid  : 
or  it  may  be  payable  to  bearer  and  to  the  drawer  himself.*'     As  the  tenit  bill 


DelaiBore. —  Conine  v.  iTunction,  etc.,  R.  Co., 
a  HdusL  (Del.)   288,  89  Am.  Dec.  Z30. 

Oeorjia.—  Reed  v.  Murphy,  1  Ga.  236. 

/Hi«ot».— Kingsbury  v.  Wall,  6S  III.  311. 

J/asrachiueff*.— CoBtelo  «.  Crowetl,  127 
ICaaa.  293,  34  Am.  Eep.  367. 

Heio  HampMhire. —  Wiggin  e.  Damrell,  4 
K.  H.  69;  Sanborn  v.  Little,  3  N.  H.  538. 

Nete  York. — Clark  o.  Fannera'  Woolen  Mfg. 
Cck,  16  Wend.  (N.  Y.)  256;  Dougtaas  v.  Wil- 
kewin,  6  Wend.   (N.  Y.)  637. 

North  Carolina. —  Sutton  c.  Owen,  65  N.  C. 
123 ;  Warren  r.  Brawn,  64  N.  C.  381. 

Feniuylvania. —  Johnston  v,  Speer,  92  Pa. 
St.  227,  37  Am.  Rep.  676. 

South  Carolina, —  Pratt  v.  Thomaa,  2  Hill 
(S.   C.)    654. 

SS.  Oeorgia. — Goodman  v.  Fleming,  67  Oa. 
SfiO. 

KtHtttipfn. —  Owen  v.  Moody,  29  Mita.  79. 

J/eiB  Jertey. —  Matlack  v.  Bendrlckson,  13 
N,  J.  L.  263. 

V^V)  Forfc.— Prescott  e.  Hull,  17  Johns. 
(N.  T.)  284. 

Virginia. —  Freeman's  Bant  c,  Ruckman,  IS 
Oratt.  (Va.)  126;  Caton  v.  Lenox,  5  Rand. 
(Va.)   31. 

se.  See,  generally,  AssiONMEnTS,  4  C^c.  1. 

fi7.  Aa  to  defenses  generally  see  %n(ra, 
XIV,  B  (8  Cyc.]. 

M.  Cali/ornicE.— Bouche  v.  Louttit,  104 
CaL  230,  37  Pac.  902;  Graves  v.  Mono  Lake 
Hydraulic  Min.  Co.,  81  Cal.  303,  22  Pac.  865, 

Ploritlo.— Reddish  c.  Ritchie,   17  Fla.  867, 

Oeorgia.—  Cohen  r.  Prater,  66  Qa.  203. 

/Hinots.— Haskell  v.  Brown,  65  111.  29. 

indtano,— Herod  p.  Sayder,  48  Ind-  48C; 
Sununers  c.  Hutson,  48  Ind.  228. 

Kannat. —  South  Bend  Iron- Works  c.  Pad- 
dock, 37  Kan.  510,  15  Pac.  674. 

Maatac\utett». —  Dyer  v.  Homer,  22  Pick. 


(U 


a.)  S 


Vew  Bampahire, —  Sanborn  v.  Little,  3 
M.  H.  539. 

Korth  Carolina. —  HaTens  c.  Potts,  86  N.  C. 
31. 

/■enfuylcanta.—  Wetter  v.  Eiley,  96  Pa.  St. 
461,  40  Am.  Rep.  S70;  Miller  v.  KreiUr,  7S 
Pa.  St.  73;  White  v.  Heylmau,  34  Pa.  St. 
142;  ThompBou  v.  McClelland,  29  Pa.  St. 
475. 

Tsjrtu. —  Sonnenthiel  v.  Skinner,  67  lex. 
463,  3  S.  W.  686. 

Untied  Sf otes.— Lawrenoe  v.  U.  S.,  S  Ct 
CI.  252. 

59.  Guerry  v.  Pen^man,  6  Ga.  119;  White 
V.  Heylman,  34  Pa.  St.  142. 

60.  It  is  tlie  purpose  of  this  article  to  touch 
upon  quAoi-negotiable  instruments  only  so 
far  as  they  are  affected  by  the  rules  of  the 
law  merchant. 

*■  Commercial  paper  ia  defined  to  be  '  billa 
of  exchange,  promissory  notes,  bank  checks 
and  other  negotiable  instruments  for  the  pay- 
ment of  money  which,  by  their  form  and  on 
their  face,  purport  to  be  such  instruments 
as  are  by  the  law  merchant  recognised  aa 
falling  under  the  designation  of  commercial 
paper.'  "  Black  L.  Diet.  Iquoted  in  Newport 
Bank  V.  Cook,  60  Ark.  288,  296,  30  S.  W.  35, 
48  Am.  St.  Rep.  171,  29  L.  R.  A,  781]. 

61.  Daniel  Neg.  Instr.  g  27  Igaoted  in  Cul- 
bertson  v.  Nelson,  93  Iowa  187,  191,  61 
N.  W.  854,  57  Am.  8t  Ret.  266,  27  L.  E.  A. 
222]. 

Other  definitioiia  are:  "An  order  drawn  by 
one  person  on  another  to  pay  a  third  a  certain 
sum  of  money,  absolutely  and  at  all  events." 
Munger  v.  Shannon,  61  N.  Y.  251,  265  [gaoted 
in  Schmittier  c.  Simon,  101  N.  Y.  664,  560, 
0  N.  E.  452,  64  Am.  Rep.  737]. 

"Au  order  or  request  by  one  to  another  to 

«»y  a  Bpecitted  sum  of  money  to  a  person." 
ewman  t.  Frost,  S2  N.  Y.  422,  426. 

[I,  B,  2,  a.  (!}] 
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States  npon  a  drawee  residing  in  aiother  state"  or  made  payable  in  another 
state"  is  a  foreign  bill.  So  an  indorsement  execnted  in  one  state  and  made  pay- 
able in  another  is  in  effect  a  foreign  bill." 

(c)  Inland.  A  bill  drawn  and  payable  in  the  same  state  or  conntry  is  an 
inland  bill,^  although  it  is  drawn  on  another  state  or  addressed  to  a  person  in 
another  state,  if  it  is  made  expresaly  payable  in  the  state  where  it  is  drawn.™  At 
common  law  inland  bills  inclnded  only  bills  that  were  drawn  and  payable  in 
England  and  Wales  and  Berwick  on  Tweed.  These  limits  are  now  extended  to 
the  whole  body  of  the  British  Islands  but  not  to  other  realms  of  the  Britieh 


7S.  Alabama. —  Turner  v.  F&tton,  4S  Ala. 
406;  Todd  v.  Neal,  49  Ala.  366;  Don^jan  v. 
Wood,  49  Ala.  242,  20  Am.  Kep.  275. 

Oeorffia .— Hartridge  v.  Wesson,  4  Ga-  101. 

Illinoia.—  Maaon  n.  Dousay,  35  111.  424,  85 
Am.  Dec.  36S,  botding  that  a  bill  of  exchange 
drawn  ia  Uichtgaa  in  favor  of  a  Michigan 
pajee  on  a  person  residing  and  having  hia 
place  of  buaineas  in  Illinois,  and  which  was 
accepted  in  Illinois,  is  a  foreign,  and  not  an 
inland,  bill,  notwithstanding  the  drawee  also 
had  a  place  of  business  in  Michigan,  where  he 
spent  a  portion  of  his  time. 

JCen J ucfcy.— Harmon  v.  Wilson,  I  Duv.  (Ky.) 
322;  Chenowith  f^.  Chamberlin,  6  B.  Mon. 
(Ky.)  60,  43  Am.  Dec.  145  (especially  if  it 
is  expressly  payable  in  the  drawee's  state)  ; 
Kice  V.  Hogan,  3  Dana  (Ky.)  133. 

houiaiana. —  Schneider  e.  Cochrane,  9  La, 
Ann,  23B,  61  Am,  Dec.  204;  New  Orleans  City 
Bank  V.  Girard  Bank,  10  La.  662. 

J/«ine.— Warren  v.  Coombs,  20  Me.  139; 
Green  v.  Jackson,  IS  Me.  136. 

Uaatachvaettt. —  Phoenix  Bank  v.  Hussey, 
18  Fick.  (Mass.)  4S3. 

Uit»<mri. —  Linville  V.  Welch,  29  Mo.  203. 

Wsie  Eampahire. —  Carter  c.  Burley,  6  N.  H. 

ess. 

A'eto  Torfc. —  Commercial  Bank  c.  Vamum, 
49  N.  V.  269;  Halliday  v.  McDougall,  20 
Wend.  (N.  Y.)  8lj  Wells  P.  Whitehead,  15 
Wend.  (N.  Y.)  G27.  But  see  Miller  e.  Hack- 
ley,  6  Johns.   (N,  Y.)   375,  4  Am.  Dec.  372. 

Pennsylvania. —  Lennig  c.  Ralston,  23  Pa. 
St.  137,  holding  that  a  bill  drawn  and  dated 
in  Pennsylvania  with  blanks  to  be  filled  by  a 
partner  in  London,  who  negotiated  it  there,  ia 
a,  foreign  bill. 

Ukode  liland.—  Abom  v.  Bosworth,  1  R.  I. 
401. 

hoath  Carolina. —  Cape  Fear  Bank  t>.  Stina- 
metz,  1  Hilt   (S.  C.)   44. 

Tenneisee.— -dardner  v.  State  Bank,  1  Swan 
(Tenn.)  420. 

Virginia. —  Brown  e.  Ferguson,  4  Leigh 
(Va.)  37,  24  Am.  Dec.  707,  but  not  if  pay- 
able where  drawn. 

United  Htatet. —  Armstrong  c,  American 
Exch.  Nat.  Bank,  133  U.  S.  433,  10  S.  Ct, 
460,  33  U  ed,  747 ;  Knickerbocker  L.  Ins.  Co. 
V.  Pendleton,  112  U.  S.  690,  5  S.  Ct.  314,  28 
L.  ed.  666;  Dickins  c.  Beal,  10  Pet  (U.  S.) 
GT2,  9  L.  ed.  538;  Buckner  c.  Finley,  2  Pet. 
(U.  S.)  586,  7  L.  ed.  628;  Townsley  v.  Sum- 
rail,  2  Pet.  (U.  S.)  170,  7  L.  ed.  386;  Lons- 
dale V.  Brown,  4  Wash.  (U.  8.)  148,  15  Fed. 
Cas.  No,  8,494. 


[I,  B.  2,  a.  (in),  (b)] 


Presimiption  as  to  pUce  of  diawing. — ^If  tb« 
bill  does  not  designate  the  place  where  it  wot 
drawn,  but  the  evidence  and  circumstancca 
show  that  the  drawer  resided  in  Eentudcy 
am}  the  drawee  in  Ohio,  the  legal  presumption 
is  that  it  was  drawn  at  the  drawer's  resi- 
dence.   Harmon  c.  Wilson,  1  Duv.   (Ky.)  322, 

73.  Florida. —  Joseph  t>.  Salomon,  Lfl  Fla. 
623, 

Indiana. —  State  Bank  v.  Hayes,  3  Ind,  400, 

Kentucky. —  Gray  Tie,  etc.,  Co.  f.  Farm- 
ers' Bank,  22  Ky.  L.  Rep,  1333,  60  S.  W.  537. 

Maine. —  Ticonic  Bank  v.  Stackpole,  41  Me. 
302;  Warren  P.  Ooomba,  20  Me.  13B;  Free- 
man's Bank  t.  Perkins,  18  Me.  292. 

Nets  Bamptkire. —  Grafton  Bonk  c.  Moon, 
14  N,  H.  142. 

NciB  yor*:.— Halliday  v.  McDougall,  22 
Wend.  (N.  T.)  204. 

OklahoTna. —  Morrison  t>.  Farmers',  etc.. 
Bank,  9  Okla.  697,  60  Pac.  273. 

AltluKizh  an  the  parties  reside  In  the  state 
where  it  was  drawn,  this  is  still  true.  State 
Bank  v.  Rodgers,  3  Ind.  63 ;  Freeman's  Bank 
V.  Perkins,  18  Me.  292 ;  Atwater  c.  Streets.  1 
Dougl.  (Mich.)  456;  Grafton  Bank  «.  Moore, 
14  N.  H.  142. 

74.  Finer  p.  Gary,  17  B.  Mon.  (Ky.)  645 
(a  certificate  of  deposit  issued  in  one  state 
and  indorsed  by  the  payee  in  another  state ) ; 
Ticonic  Bank  r.  Stackpole,  41  Me.  302;  Simp- 
son c.  White,  40  N.  H.  640  (the  indorsement 
of  a  iiote  which  is  payable  in  another  atate)  ; 
Carter  v.  Burley,  9  N,  H.  568  (the  indon«- 
ment  of  a  note  payable  to  a  person  residing 
in  another  state).  But  in  Case  c,  Heffner, 
10  Ohio  ISO,  where  a  bill  was  drawn  in  New 
York  on  ,a  New  York  resident,  and  afterward 
indorsed  in  Ohio  to  an  Ohio  resident,  the  lat- 
ter in  luing  his  indoreer  In  Ohio  was  allowed 
to  elect  to  treat  it  as  an  inland  bill. 

75.  Young  D.  Bennett,  7  Bush  (Ky.)  474 
And  see  Kaskaakia  Bridge  Co.  v.  Shannon,  6 
DL  15. 

7S.  Amner  e.  Clark,  2  C  M.  t  R.  468,  1 
Gale  191,  4  L.  J.  Exch.  254,  6  Tyrw.  942. 
And  such  a  bill  drawn  on  another  state  and 
naming  no  other  place  of  payment  was  for- 
merly held  to  be  an  inland  bill.  Miller  r. 
Hackley,  5  Johns.  (N.  Y.)  376,  4  Am.  Dec 
372. 

The  actual  place  of  drawing  may  be  con- 
trolled by  the  Intention  of  the  parties  as 
shown  by  the  local  date  of  the  bill.  Straw- 
bridge  c,  Robinson,  10  HI.  470,  60  Am.  Dec 
420. 

Under  the  MisaltiippI  rtatvte,  if  drawn  on 
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Empire."  In  the  United  States  all  bills  are  inland  bills  which  are  drawn  and 
payable  in  the  same  state,  unless  the  local  statute  provides  otherwise.''^ 

(d)  Pre»umptimi^  From.  Date.  The  place  of  drawing  is  in  general  indicated 
by  the  date  of  the  bill,™  but  a  place  of  date  will  not  be  jiidiciEuly  recognized  as 
foreign  and  must  be  proved  to  be  such.** 

b.  Cheeks  —  (i)  In  General.  A  check  is  a  draft  or  order  upon  a  bank  or 
banking  house,  purporting  to  be  drawn  upon  a  deposit  of  funds  *' for  the  pay- 
ment, at  all  events,  of  a  certain  snm  of  money  to  a  certain  person  tlierein  named, 
or  to  bim  or  his  order,  or  to  bearer,  and  payable  instantly  on  demand,"    A  check 


a  person  is  the  aame  st«ta  it  U  a  "  domestic 
bill,"  although  payable  in  another  st&te. 
Rogsdale  r.  Franklin,  25  Miss.  143. 

Aa  to  piesiunption  of  place  of  pxyment  see 
in^ro,  XIV,  E  [B  Cyc.]. 

As  to  parol  evidence  of  Intention  as  to  place 
«(  payment  Bee  infro,  XIV,  E  [B  Cyc.]. 

77.  Bills  Exch.  Act,  %  4.  So  by  the  earlier 
statute  IB  &  EO  Vict.  e.  97. 

78.  Neg.  Inatr.  L.  f  213.  See  also  Cal. 
Civ.  Code,  f  8224. 

ViTgiuia  formerly  made  the  bill  a  foreign 
bill  by  the  law  merchant  if  drawn  in  anott^r 
atats  and  payable  iu  Virginia,  and  an  inland 
bill  by  statute  if  drawn  in  Virginia  and  pay- 
able in  another  state.  Brown  v.  Ferguson,  4 
I*iRh  (Va.)  37,  24  Am.  Dee.  707. 

78.  Strawbridge  c.  Robinson,  10  111.  470,  SO 
Am.  Dec.  420;  l«nnig  r.  Ralston,  23  Pa.  St 
137  i  GomperU  v.  Bartlett,  2  C.  L.  R.  3B6,  2 
£.  &  B.  349,  18  Jur.  266,  23  L.  J.  Q.  B.  65, 
2.  Wkly.  Rep.  43,  75  E.  C.  L.  849.  And  see 
infra,  I,  C,  1,  b. 

Thia  picBumptien  is  a  conclusive  one  in 
favor  of  a  bona  fide  holder.  Towne  v.  Rice, 
122  Mass.  67.  So  in  England  as  to  a  foreign 
date  under  existing  stamp  acta  (Siordet  V. 
KuciynBki.  17  C.  B.  251,  25  L,  J.  C.  P.  2,  4 
Wkly.  Rep.  1B3,  64  E.  C.  L.  261),  although  it 
waa  atberwise  under  former  statutes  (Stead- 
man  r.  Duhamel,  1  C.  B.  88S,  4  L.  J.  C.  V. 
270,  50  E.  C.  L.  886;  Jordaine  c.  Lashbrooke, 
7  T.  B.  601). 

80.  Riggiii  c.  Collier,  6  Mo.  568;  Yale  t>. 
Ward,  30  Tex.  17 ;  Andrews  v.  Hoxie,  6  Tex. 
171;  Cook  r.  Crawford,  4  Tex.  420. 

81.  Drawn  upon  a  deposit. — A  check  differs 
in  this  respect  from  a  bank  draft,  which  is 
not  necessarily  drawn  against  a  deposit  of 
fnnda,  although  it  may  be  drawn  on  a  bank 
and  payable  on  demand  (see  Kavanaugh  v. 
Farmers'  Bank,  60  Mo.  App.  640;  Norton 
Bills  &.  N.  404),  a  feature  ignored  in  many 
Judicial  definitions   (see  infra,  next  note). 

82.  2  Daniel  Neg.  Instr.  583  [quoted  in 
Eidgely  Nat.  Bank  c.  Patton,  109  111.  479, 
484 ;  Connor  v.  Becker,  58  Nebr.  343,  345,  76 
N.  W.  893;  Cincinnati  Oyster,  etc.,  Co.  p. 
National  LafayetU  Bank,  61  Ohio  St.  106, 
109,  36  N.  E.  833;  Rogers  r.  Durant,  140 
U.  S.  298.  II  S.  Ct.  754,  35  L.  ed.  481 ;  Bowen 
V.  Needles  Nat.  Bank,  87  Fed.  430,  437]; 
8Ute  r.  Warner,  60  Kan.  04,  06,  66  Pac.  342 ; 
State  V.  Murphy,  141  Mo.  2ST,  260,  42  S.  W. 
936;  Farmeraville  First  Nat.  Bank  t>.  Oreen- 
ville  Nat.  Bank,  84  Tex.  40,  10  S.  W.  334. 

Othat  deSnitioiis  si«:    "A  written  order,  or 
[84  J 


request,  for  the  payment  of  money,  addressed 
to  a  bank  or  banker."  Thompson  v.  State,  40 
Ala.  16,  IS. 

"An  order  to  the  bank  to  pay  the  money  of 
the  drawer  to  the  payee."  Qeorgia  Nat.  ^tnk 
V.  Heuderaon,  46  Ga.  487,  491,  12  Am.  Rep. 
600. 

"An  order  for  the  payment  of  money." 
State  V.  Crawford,  13  La.  Ann.  300  [otitnjr 
Burrill  L.  Diet.;  Edwsrda  Bills  &  N.  pp.  67, 
1]- 

"An  order  to  pay  the  holder  a  sum  of  money 
at  the  bank,  on  presentment  of  the  check  and 
demand  of  the  monev."     BuUard  v.  Randall, 

1  Gray  (Mass.)  605',  606,  61  Am.  Dec  433 
[guofcd  in  Minot  v.  Ruas,  159  Mass.  4SS,  460, 
31  N.  E.  489,  32  Am.  St.  Rep.  472,  16  L.  R.  A. 
610:  Hawley  v.  Jette,  10  Oreg.  31,  35,  46  Am. 
Rep.  120]. 

"A  bill  of  exchange,  drawn  by  a  customer 
upon  his  banker,  payable  on  demand."  People 
p.  Kemp,  76  Mich.  410,  415,  43  N.  W.  439; 

2  LaWBon  Rights,  Rem.  &  Prac.  i  530  iqtioted 
in  Connor  v.  Becker,  66  Nebr.  343,  346,  76 
N.  W.  893]. 

"A  bill  of  exchange  payable  on  demand." 
Duncan  v.  Berlin.  60  N.  Y.  161,  16.^;  Chap- 
man V.  Wliite,  6  N.  Y.  412,  417,  57  Am.  Dec. 
464;  Barker  tJ.  Anderson,  21  Wend.  (N.  Y.) 
372.  373. 

"A  written  order,  or  request,  addressed  to 
a  bank,  or  to  persons  carrying  on  the  business 
of  bankers,  by  a  party  having  money  in  their 
hands,  requesting  them  to  pay  on  present- 
ment, to  a  person  named  therein,  or  to  him 
or  bearer,  or  order,  a  named  sum  of  money." 
Hawley  t.  Jette,  10  Oreg.  31,  34,  45  Am.  Rep. 
129. 

"A  written  order  on  a  bank  directing  it 
to  pay  a  certain  sum  of  money."  Grissom  v. 
Commercial  Nat.  Bank,  87  Tenn.  350,  304,  10 
S.  W.  774,  10  Am.  St.  Rep.  669,  3  L.  R.  A. 
273. 

"An  inland  bill  of  exchange  drawn  on  a 
banker,  payable  to  bearer  on  demand."  Byles 
Bills  (Shsrswood'B  ed.)  84  [quoted  in  Rogers 
17.  Durant,  140  U.  S.  208,  11  S.  Ct.  754,  36 
L.  ed.  481]. 

"A  written  order  or  request,  addressed  to 
a  bank,  or  to  persons  carrying  on  the  business 
of  liankers,  by  a  party  having  money  in  their 
bands,  requesting  them  to  pay  on  present- 
ment, to  a  person  named  therein,  or  to  him, 
or  bearer,  or  order,  a  named  sum  l>f  money." 
Burrill  L.  Diet,  [quoted  in  Bowen  e.  Newell, 
6  Sandf.   (N.  Y.)   320,  328]. 

"A  written  order  or  request  addressed  to 
[I,  B.  2,  b,  (I)] 
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ia  negotiable  by  the  law  merehanf*  and  is  BnbBtantially  a  bill  of  exchange,"  bang 


persona  canying  on  the  business  of  Wnkers, 
drawn  on  them  by  a  party  having  money  in 
their  hands,  requesting  them  to  pay,  on  pre- 
sentment to  a  person  therein  named,  or  to 
bearer,  a  specified  sum  of  money."  Chitty 
Bills  322  [quoted  In  Douglass  v.  WillceaDU,  6 
Wend.   (N.  Y.)   637,  C43]. 

"A  written  order  of  a  depositor  to  his  bank 
to  make  a  certain  payment.  Morse  Banking, 
t  398  [quoted  in  Framell  v.  Farmers'  Nat. 
Bank,  11  Ky.  L.  Rep.  000.  901;  Carroll  Exch. 
Bank  v.  Carrollton  First  Nat.  Bank,  S6  Mo. 
App.  17.  26]. 

"A  brief  draft  or  order  upon  a  bank  or 
banking  house,  directing  it  to  pay  a  certain 
sum  of  money."  2  Parsons  Notes  k  B. 
[quoted  in  Ridgely  Nat.  Bank  v.  Patton,  lOS 
111.  479,  464;  Connor  f.  Becker,  56  Nebr.  343, 
346,  76  N.  W.  393;  Rogers  v.  Durant,  140 
U.  S.  298,  11  S.  Ct.  754,  35  L.  ed.  481]. 

"A  written  order  or  request  addressed  to  a 
bank,  or  to  persons  carrying  on  the  business 
of  bankers,  by  a  party  having  money  in  their 
hands,  requesting  them  to  pay  on  presentment 
to  another  person,  or  to  him  or  bearer,  or  to 
him  or  order,  a  certain  sum  of  money  speci- 
fied in  the  instrument."  Story  Prom.  N.  487 
{quoted  in  Connor  v.  Becker,  66  Nebr.  343, 
346,  76  N.  W.  893;  Rogers  v.  Durant,  140 
U.  S.  2QS,  11  S.  Ct.  7S4,  36  L.  ed.  481]. 

"A  check  is  a  bill  of  exchange  drawn  on  a 
bank  payable  on  demand."  N^.  Instr,  L. 
i  321.  So  ia  effect,  Bills  Eich.  Act,  %  73; 
Cal.  Civ.  Code,  %  8254. 

"  Occasionally  the  exptesiion  is  u«d  '  pay- 
able on  presentation,'  but  exidently  —  except 
perhaps  in  Story  on  Bills  —  as  synonymous 
with  '  payable  on  demand.' "  Harrison  p. 
Nicollet  Nat.  Bank,  41  Minn.  488,  488,  43 
N.  W.  336,  16  Am.  St.  Rep.  718,  5  L.  R.  A. 
746. 

83.  Gate  City  BIdg.,  etc.,  Assoc  V.  National 
Bank  of  Commerce,  126  Mo.  82,  28  S.  W. 
633,  47  Am.  St.  Rep.  633,  27  L.  R.  A.  401 ; 
Bull  V.  Kasson  First  Nat.  Bank,  123  U.  S. 
105,  8  S.  Ct.  62,  31  L.  ed.  97;  McLean  v. 
Clydesdale  Banking  Co.,  Q  App.  Cas.  96,  50 
L.  T.  Rep.  N.  S.  457.    See  also  AssiOKitxrrCB, 

'    4  Cyc.  8,  note  6. 

84.  Indiana. —  Benshaw  v.  Root,  60  Ind. 
220,  holding  that  it  may  be  sued  on  as  such. 

Kentucky. —  Humpliries  v.  Bicknell,  2  Litt. 
(Ky.)  20(1,  13  Am.  Dec.  268. 

Louisiana. —  Barbour  v.  Bayon,  6  La.  Ann. 
304,  62  Am.  Dec.  693. 

Jfarylawi— Laird  c  State,  61  Md.  300; 
Uosea  V.  Franklin  Bank.  34  Md.  674;  Woods 
V.  Schroeder,  4  Harr.  A  J.  (Md.)  276. 

Tiehraska. —  German  Nat.  Bank  r.  Beatrice 
Nat.  Bank,  83  Nebr.  248,  88  N.  W.  480. 

New  Ha  tnpjft  ire. —Barnet  c.  Smith,  30  N.  H. 
250,  64  Am.  Dec.  290. 

New    York.—  Smith    v.    Janes,    20    Wend. 

(N.   X.)    102,   32  Am.   Dec.   527;   MerchanU' 

Bank  r.  Spicer,  6  Wend.   (N.  Y.)   443;  Mur- 

-  ray  c.  Judah.  6  Cow.   {N.  Y.)  484;  Conroy  p. 

Warren,  3  Johns.   Cas.    (N.  Y.)   260,  2  Am. 

ri.  B.  2.  b.  (I)] 


Dec.  156;  Cruger  p.  ArnBtTong,  3  Johns.  Cas. 
(N.  Y.)  5,  2  Am.  Dec,  126. 

South  Carolina. —  Sutcliffe  C.  McDowell,  2 
Nott  A  M.   (S.  C.)   261. 

Tenneaaee, —  Planters'  Bank  v.  Merritt,  7 
Heisk.   (Tenn.)   177. 

Sm  also  supra,  1,  B,  2,  a,  (i),  note  64. 

It  is  generally  covered  by  the  tenn  "triSi 
of  exdumge,"  aa  used  in  statutes. 

Alabama. — Montgomery  First  Nat.  Bank  v. 
Nelson,  105  Ala.  180,  16  So.  707. 

Illinoia. —  Merchants'  Nat.  Bank  c.  Ritz- 
inger,  118  III.  484,  B  N.  E.  834,  althoHgh  in 
diHerent  states. 

Indiana. —  Harrison  V.  Wrightj  100  Ind. 
615,  68  Am.  Rep.  80G. 

Iowa. —  Roberts  v.  Corbin,  26  Iowa  315,  90 
Am.  Dec.  146. 

Maryland. —  Hawtboni  P.  State,  66  Md.  530. 

A'eic  Fort.— Rialey  C.  Pbenix  Bank,  83 
N.  Y.  318,  38  Am.  Rep.  421. 
■  United  fiiotM.— Rogers  p.  Durant,  140  U.  S. 
898,  11  S.  Ct.  764,  36  L.  ed.  481;  Bull  r. 
Kasson  First  Nat.  Bank,  123  U.  S.  105,  H 
8.  Ct  62,  31  L.  ed.  97;  Qarrettson  v.  North 
Atchison  Bank,  47  Fed.  887.  Contra,  Levy  c. 
Laclede  Bank,  IS  Fed.  183. 

See  also  Neg.  Instr.  L.  {  321;  Bills  Ebich. 
Act,  I  73. 

It  may  be  drawn  In  parts,  like  a  bill,  al- 
though this  is  not  usual.  Merchants*  Nat. 
Bank  v.  RiUinger,   118  HI.  484,  8  N.  E.   834. 

"  The  distinguishing  characterifltics  ot 
checks,  aa  contradistinguished  from  bills  of 
uchange,  are  (as  it  seems  to  me),  that  they 
are  always  drawn  on  a  bank  or  banker;  that 
they  are  payable  immediately  on  presentment, 
without  the  allowance  of  any  days  of  grace; 
and  that  they  are  never  presentable  for  mere 
acceptance;  but  only  for  payment."  Story,  J., 
in  In.  re  Brown.  2  Story  (U.  8.)  502,  512,  * 
Fed.  Cas.  No.  1,986,  1  Hunt.  Mer.  Mag.  377. 
6  Law  Rep.  608  [quoted  in  Boweu  v.  Newell, 
5  Sandf.  (N.  Y.)  328,  328;  Hawley  c.  Jett«, 
to  Orcg.  31,  34,  45  Am.  Rep.  120].  See  aim 
Weiand  r.  :MavsvilIe  State  Nat.  Bank,  23 
Ky.  L.  Rep.  ISl'y,  65  S.  W.  617,  66  S.  W.  26; 
Chicago,  etc.,  R.  Co,  p.  Bums,  61  Nebr.  783, 
88  N.  W.  483;  Keene  c.  Beard,  8  C.  B.  M.  S. 
372,  381,  6  Jur.  N.  S.  1248,  29  L.  J,  C.  P. 
287,  2  L.  T.  Rep.  N.  S.  240,  8  Wkly.  Rep. 
489,  08  E.  C.  L.  372  (where  Byles,  J.,  said: 
"  I. conceive  that  a  check  is  in  the  nature  of 
an  inland  bill  of  exchange  payable  to  the 
bearer  on  demand.  It  has  nearly  all  the  in- 
cidents of  an  ordinary  bill  of  exchange.  In 
one  thing  it  differs  from  a  bill  of  exchange:  it 
is  an  appropriation  of  so  much  money  of  tbe 
drawer's  in  the  hands  of  the  banker  upon 
whom  it  ia  drawn,  for  the  purpose  of  dis- 
charging a  debt  or  liability  of  the  drawer  to 
a  third  person;  whereas,  it  is  not  necessary 
that  there  should  be  money  of  the  drawer's 
in  the  hands  of  the  drawee  of  a  bill  of 
exchange.  There  is  another  difference  be- 
tween the  two  instruments, —  in  the  case 
of  a  bill  of  exchange,  the  drawer  is  dia- 
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in  effect,  if  not  in  all  respects,  an  inland  bill  drawn  od  a  hanker,  payable  on 
duiiiaiid*  A  cheek  may,  liowever,  be  payahle  at  a  future  day  witlmut  ccasin?  to 
be  a  check,"  It  does  not  neually  express  any  time  or  place  of  payment,"  nor  la  it 
mmlty  presented  for  acceptance.'" 

(ii)  Mk^oranduk  Ciiece.  a  memorandum  cheek  is  in  tlie  ordinary  form 
of  a  Ittink  check,  with  the  word  "  memorandum  "  written  across  its  face,  and  is  not 
intended  for  immediate  presentation,  but  simply  as  evidence  of  an  indebtedness 
k  tlie  drawer  to  tlie  iiolder."  In  other  respects  and  as  to  other  parties,  however, 
it  is  an  ordinary  clieck.* 


durgfd  by  default  of  a.  due  preaeDttnent  to 
Ibeiewptor;  but,  in  the  case  of  a  cheek,  the 
drrwei  is  not  ducharged  hy  a  delay  in  the 
jiYWDtment,  unless  it  be  Bhown  that  he  has 
Men  prejudiced  tberebj,  for  instance,  by  the 
failnre  o{  the  banker  on  whom  it  ia  drawn. 
In  kU  other  respects  a  check  ia  precisely  like 
in  inUad  bill  of  exchange"). 

BS.  /oica.— Roberts  t,  Corbin,  26  Iowa  315, 
M  Am.  Dec.  140. 

fenfucfcy.— Lester  v.  Given,  8  Bush  (Ry.) 
Sir. 

Jforylond.— Exchange  Bank  v.  Sutton  Bank, 
78  Md.  S77,  28  Atl.  663,  23  L.  E.  A.  173; 
Uird  c.  State,  61  Md.  309. 

MaiMt^vtetta. —  Minot  v.  Buss,  1S6  Mass. 


Jf iuourt.— Stat«  e.  Vincent,  91  Mo.  662,  4 
S,  W.  430. 

'Sehnaka. —  Wood  River  Bank  f>.  Omaha 
First  Nat.  Bank,  30  Nebr.  744,  65  N.  W.  239. 

.Veir  York.—  Bowen  v.  Newell,  8  N.  Y.  190 
[mxrnng  Q  Sandf.  (N,  Y.)  3261;  Chapman 
r.  Wyu,  6  N.  Y.  412,  67  Am.  Dec.  484;  Salt 
eprinn  Bank  r.  Syracuse  Sav.  Inst.,  62  Barb. 
(N.  ¥.)  101 ;  Barker  c.  Anderson,  21  Wend. 
(N'.y.)  372. 

rirjinio,— Blair  v.  Wilson,  28  Qratt.  (Va.) 
leS;   Pnrcell  e.   AUemong,   22  Uratt.    (Va.) 


(U.  S.)  604,  18  L.  ed.  1008. 

i^'ngland.— Hopkinson  r.  ForsUr,  L.  R.  19 
E^.  7B,  23  Wkly.  Rep.  301 ;  Parke,  B..  in  Mul- 
lick  r.  Radakissen,  2  C.  L.  R.  1664,  9  Moore 
P.  C.  48,  14  Eng,  Reprint  215. 

Diiwit  on  oank  or  banker. —  A  check  is  al- 
viyg  dran-D  on  a  bank  or  banker  (McDonald 
n  Stokej,  1  Mont.  388),  although  this  may 
be  the  case  with  a  -bill  of  exchange  as  well 
IBowen  t.  Newell,  8  N.  Y.  190  irevfraing  5 
Band/,  (If.  Y.)  326]).  So  an  order  for  pay- 
mtnt  indorsed  on  an  architect'a  certifleate, 
Egainat  the  bank  holding  the  fund,  is  a 
t'lfck  (Industrial  Bank  r.  Bowes,  105  III.  70, 
«  S.  E.  10,  56  Am.  St.  Rep.  228 ) ,  but  a  sight 
bill  draufi,  on  a  bank  and  concluding  with  a 
request  to  charge  to  the  drawer's  account  is 
lid  to  be  a  bill  and  not  a  cheek  (Pope  v.  Al- 
hion  Bank,  57  N.  Y.  126  irevtraing  50  Barb. 
<^^  Y.)  226];  Olshausen  c.  Lewis,  1  Bias. 
(I".  S.)  419,  18  Fed.  Cas.  No.  10.507). 

86.  Wsy  f.  Towle,  155  Mass.  374,  29  N.  E. 
»«.  31  Am.  St.  Rep.  552;  Taylor  c.  Wilson, 
11  MMt.  (Mass.)  44.  45  Am.  Dec.  180;  An- 
drew r.  Blachly,  11  Ohio  St.  89;  Champion  V. 


Gordon.  70  Pa.  St.  474.  10  Am.  Rep.  681; 
In  re  Brown,  2  Story  (U.  S.)  602,  4  Fed.  Cos. 
No.  1,985,  10  Hunt.  Mer.  Mag.  377,  6  Law 
Rep.  608. 

The  distinction  between  «  check  payable  in 
future  and  a  bill  is  more  nominal  than  real, 
and  it  is  often  said  that  such  an  instrument 
is  a  bill  rather  than  a  check  (Minturn  v. 
Fisher,  4  Cal.  35;  Work  r.  Tatman,  2  Houat. 
(Dei,)  304;  Bradley  f.  Delaplaine,  5  Harr. 
(DeL)  306;  Henderson  r.  Pope,  39  Ga.  301; 
Culter  c.  Reynolds.  64  III.  321 ;  Whitehouse 
V.  Whitehouse.  SO  Me.  408,  38  AU.  374,  OO 
Am.  St.  Rep.  278;  Harrison  c.  Nicollet  Nat. 
Bank,  41  Minn.  488,  43  N.  W.  336,  16  Am.  St. 
Rep.  718,  5  L.  R.  A,  746;  Ivory  p.  State  Bank, 
36  Mo.  475,  88  Am.  Deo.  150;  Bowen  c.  New- 
ell, 8  N.  Y.  190  [reversing  5  Sandf.  (N.  \.) 
320];  Andrew  v.  Blachly,  11  Ohio  St.  89; 
Morrison  v.  Bailey,  6  Ohio  St.  13,  64  Am. 
Dec.  632;  Hawley  v.  Jette,  10  Or^.  31,  45 
Am.  Rep.  129;  Lawson  v.  Richards,  6  Phila. 
(Pa,)  170,  23  Leg.  Int.  (Pa.)  348;  Brown  v. 
Luak,  4  Yerg.  (Tenn.)  210),  especially  where 
it  is  in  the  more  formal  language  of  a  bill 
(Merchants'  Bank  c.  Woodruff,  6  Hill  (N.  Y.) 
174;  Woodruff  It.  Merchants'  Bank,  25  Wend. 
(N.  Y.)  673;  Hawley  v.  Jette,  10  Oreg.  31,  45 
Am.  Rep.  129),  or  that  it  raises  a  presump- 
tion to  that  effect  (Morrison  t'.  Bailey,  5 
Ohio  St.  13,  64  Am.  Dec.  632). 

Postdated  check, —  Postdating  a  check  does 
not  affect  its  negotiability.  Bums  r.  Kabn, 
47  Mo.  App.  215.  It  is  a  bill  of  exchange 
(Bradley  v.  Delaplaine,  5  Harr.  (Del.)  305; 
Allen  r.  Keeven,  1  East  435)  and  is  payable 
on  demand  after  the  day  of  its  date  (Taylor 
V.  Sip,  30  N.  J.  L.  284:  Salter  r.  Burt,  20 
Wend.  (N.  Y.)  205,  32  Am.  Dec,  530;  Gough 
it.  Staats,  13  Wend.  (N.  Y,)  549;  Mohawk 
Bank  r,  Broderick,  10  Wend.  (N,  Y.)  304  [af- 
firmed in  13  Wend.  (N.  Y.)  133,  27  Am.  Dec. 
192] ;  Hill  f.  Gaw,  4  Pa.  St,  493). 

Right  to  grace  of  check  payable  at  future 
day  see  infra,  VII,  B,  4,  b.   (IV). 

87.  Lester  v.  Given,  8  Bush   (Ky.)   357. 

88.  See  infra,  IV,  A,  note  72. 

If  accepted  it  muiit  be  accepteii  in  the  man- 
ner required  for  bills  of  exchange.  Duncan 
V.  Berlin,  CO  N.  Y.   151. 

89.  U.  S.  f.  lahara,  17  Wall.  (U,  S,)  496, 
602,  21  L.  ed.  728. 

90.  Dykers  c.  Leather  Manufacturers'  Bank, 
11  Paige  (N.  Y.)  012.  holding  that  the  inser- 
tion of  the  word  "  mem."  in  a  bank  check 
does  not  affect  the  right  of  the  holder  to  pre- 
sent it  to  the  bank  and  demand  payment  im- 
mediately, and  that  the  bank  will  be  protected 

[I,  B.  2.  b.  (n)] 
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(rn)  Bankers  Draft.  A  draft  drawn  by  one  bank  upon  another  is  prop- 
erly Bpeaking  a  bill  of  cxcbange  and  not  a  clieck.  It  is,  however,  often  called  a 
check,  is  such  in  form,  and  is  in  general  treated  aa  a  check." 

c.  Promissory  Notes  —  (i)  /?  Gesebal  —  (a)  Definition.  A  promissory 
note  or,  as  it  is  frequently  called,  a  note  of  liand,"  is  a  written  promise  by  one 
person  to  pay  to  another  person  therein  named  or  order  a  fixed  sum  of  money,  at 
all  events,  and  at  a  time  specified  therein,  or  at  a  time  whicli  must  certainly 
arrive,** 


In  the  payment  of  such  check  to  the  same  ex- 
tent that  it  would  had  not  that  word  been 
inserted.  See  also  BAnsa  add  BARKina,  6 
Cyc  B29. 

Demand  and  notice  «e  waived  by  the 
drawer  and  hia  liability  ia  unconditional. 
Franklin  Bank  v.  Freeman,  16  Pick.  (Mass.) 
635;  Tumball  v.  Osbome,  12  Abb.  Fr.  N.  S. 
(N.  Y.)  200. 

It  ia  on  evidence  of  debt  against  the  drawer 
although  not  intended  to  be  presented.  Cush- 
ing  v.  Gore,  15  Mass.  69. 

91,  Harrison  ii.  Wright,  100  Ind.  515,  58 
Am.  Rep.  805;  Roberts  v.  Corbin,  26  Iowa  315, 
96  Am.  Dec  146. 

A  check  may  be  drawn  by  one  bank  on  an- 
other (Garthwait*  r.  Tulare  Bank,  134  Cal. 
237,  66  Pac.  328;  Exchange  Bank  v.  Sutton 
Bank,  78  Md.  S77,  28  Atl.  563,  23  L.  R.  A. 
133;  State  v.  Vincent,  91  Mo.  662,  4  S.  W. 
430;  Little  v.  Phenix  Bank,  2  Hill  (N.  Y.) 
425)  or  on  a  bank  in  another  state  (Cincin- 
nati First  Nat.  Bank  r.  Coates,  3  McCrary 
(U.  S.)   9,  8  Fed.  540). 

83.  Byles  Bills  4  fquoted  in  Blood  v. 
Northrup,  1  Kan.  28,  35]. 

93.  Dorsey  t;.  Wolff,  142  III,  689,  593,  32 
N.  E.  495,  34  Am.  St  Rep.  9&,  18  L.  R.  A.  423 
[quoted  in  Gehlbaeh  v.  Carlinville  Nat.  Bank, 
S3  HI.  App.  129,  134;  Clarke  v.  Hunter,  83 
III.  App.  100,  106;  Miller  f.  Western  College, 
71  HI.  App.  587,  597]. 

Other  definitions  are:  "A  written  promise, 
made  by  a  certaiF  person,  to  pay  a  certain 
sum  of  money  to  a  certain  person,  at  a  cer- 
tain time."  Brown  v.  Indianapolis  First  Nat. 
Bank,  US  Ind.  572,  577,  18  N.  E.  66. 

"A  written  promise,  not  under  seal,  to  pay 
a  certain  sun  of  money  unconditionally." 
Maryland  Fertilizing,  etc.,  Co,  v.  Newman, 
CO  Md.  584,  586,  45  Am.  Rep,  750. 

"An  unconditional  written  promise,  signed 
hy  the  maker,  to  pay  absolutely  and  at  all 
events  a  sum  certain  in  money,  either  to  the 
bearer,  or  to  a  person  therein  designated  or 
his  order."  Altman  v.  Ritterabofer,  68  Mich, 
287,  38  N.  W.  74,  13  Am.  St.  Rep.  341. 

"A  written  engagement  under  seal  or  not, 
wherein  the  maker  stipulates  and  promises 
to  pay  a  person  therein  named,  absolutely  and 
nnconditionaHy,  a  certain  sum  of  money,  at 
a  time  therein  specified."  Salisbury  First  Nat, 
Bank  V.  Michael,  08  N.  C.  53,  57,  1  S.  E,  855, 
under  statute. 

"  The  written  promise  to  pay  another  a 
certain  sum  of  money  at  a  certain  time." 
Qriesonn  v.  Commercial  Nat.  Bank,  87  Tenn. 
350,  364,  10  S.  W.  774,  10  Am.  St  Hep.  689, 
3  L.  R.  A.  273. 

**  Instruments  purporting  an  abMlute  prom- 
[I,  B.  2.  D,  (m)] 


ise,  by  the  maker,  to  pay  to  a  person  therein 
named,  or  his  order,  a  sum  of  money  therein 
named."  Dunlop  v.  Harris,  6  Call  (Va.)  16, 
28. 

"A  written  promise  for  the  payment  o( 
money,  absolutely  and  at  all  events."  Bayl«y 
Bills  I  [qvoted  in  Ring  v.  Foster,  6  Ohio 
640]. 

"A  plain  and  direct  engagement  in  writing 
to  pay  a  sum  speciHed  at  the  time  therein 
limited,  to  a  person  therein  named,  or  some- 
times to  his  order  or  often  to  the  bearer  at 
large,"  2  BI,  Comm.  467  {guoted  in  Baker  t. 
Leiand,  9  N.  Y.  App.  Div.  365,  366,  41  N.  Y. 
Suppl.  399,  76  N.  Y.  St.  812 ;  Ring  v.  Foeter, 
6  Ohio  540]. 

"  A  plain  and  direct  cngsgement  in  writ- 
ing, to  pay  a  speciHed  sum,  at  the  time  therein 
limited,  to  a  person  therein  named,  or  auffi- 
ciently  indicated,  or  to  his  order,  or  to 
bearer."  2  Broom  &  H.  Comm.  [Am.  ed.) 
163  Iguoted  in  Newton  Wagon  Co.  r.  Diera, 
10  Nebr,  284,  287,  4  N.  W.  995]. 

"An  absolute  promise  in  writing,  signed  but 
not  seated,  to  pay  a  specified  sum  at  a  time 
tlierein  limited,  or  on  demand,  or  at  sight,  to 
a  person  therein  named,  or  to  his  order,  or  to 
the  bearer."  Byles  Bills  4  [quoted  in  Blood 
v.  Northrup,  1  Kan.  28,  35]. 

"A  promise  or  agreement  in  writing  to  pay 
a  specified  sum,  at  a  time  therein  limited  or 
on  demand,  or  at  si^t,  to  a  person  therein 
named,  or  his  order,  or  to  bearer."  Chittv 
Bills  516  [quoted  in  Walters  r.  Short,  10  IIL 
252,  269;  Baker  v.  Leiand,  8  N.  Y.  App.  Div. 
365,  367,  41  N.  Y.  Suppl.  309.  75  N.  Y.  St. 
812]. 

"A  written  promise,  by  one  person  to  an- 
other, for  the  payment  of  money,  at  a  speci- 
fied time,  and  at  all  events,"  3  Kent  Comm. 
74  [quoted  in  Currier  v.  .liOckwood,  40  Conn. 
349,  355,  16  Am.  Rep.  41];  Hobbs  o.  SUt«,  9 
Mo.  855,  858 ;  Baker  f.  j.'^^land,  fl  N.  Y,  App. 
Div.  305,  307,  41  N.  Y.  Suppl.  390,  76  N.  Y. 
St  SI2]. 

"A  written  engagement  by  one  p)  rson  to  pay 
another  person  therein  named,  absolutely  and 
unconditionally,  a  certain  sum  of  money,  ttt  k 
time  specified  therein."  Story  Prom.  N.  c.  1, 
i  1  Iquoled  in  Walker  r.  Thompson,  108  Mich. 
686,  088,  66  N.  W.  584 ;  Cayuga  County  Nat. 
Bank  V.  Purdy,  56  Mich.  6.  7,  22  N.  W.  03; 
McDowell  c.  Keller,  4  Coldw.  (Tenn.)  2.58. 
261;  Whiteman  v.  Childress,  6  Humphr. 
(Tenn.)  303,  304]. 

"  A  tt^otiable  promissory  note  ...  is  an 
unconditional  promise  in  writing  made  by  one 
person  to  another,  signed  by  the  maker,  en- 
gaging to  pay  on  demand  or  at  a  fixed  or  de- 
terminate   future    time   a   aam   certain    in 
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(b)  ITegotiabilitt/.  At  common  law  promieeory  notes  were  mero  evidences 
of  debt**  and  the  statute  of  Anne*"  ffrst  made  them  "aesigoable  or  indors- 
ible  over,  in  the  same  manner  as  inland  bills  of  exchange  are  or  may  be,  accord- 
ing to  the  cnstom  of  merchants.''  '^  This  statate  has  been  enacted  in  substance 
in  nearlj  all  of  the  United  States  and  was  probably  originally  adopted  in  the  com- 
mon-lav states  as  part  of  the  English  common  law  received  by  them  from  Eng- 
land." In  some  states,  however,  the  negotiability  of  promissory  notes  lias  been 
somewhat  roetricted  by  statute." 

(c)  Form.  The  usual  form  of  a  promissory  note  is  a  "  promise "  to  pay  in 
express  words,**  but  an  instrument  in  the  form  of  a  bill  is  often  in  effect  the  note 
of  one  or  more  of  the  parties.' 

(ii)  BASK-JfoTES.  A  bank-note  is  the  promissory  note  of  a  bank  payable  to 
bearer  on  demand  and  intended  to  circulate  as  money;*  and  of  the  same  gen- 
eral character  are  United  States  treasury  notes.* 


money  to  order  or  to  bearer."  Neg.  Instr.  L. 
f  320.     So  Bills  Eich.  Act,  S  33. 

B4.  Thejr  were  neitber  tiansfeiable  at  law 
nor  actianable  in  theraaetves  before  the  stat- 
nttt  of  Anne.  Clarke  v.  Martin,  2  Ld.  Rayin. 
757;  Buller  V.  Crips,  0  Mod.  29.  See  also 
ABsioNictNTS,  4  Cyc.  8,  note  8.  So  in  Vir- 
ginia, where  the  statute  of  Anne  was  not 
adopted,  and  until  the  act  of  1807,  it  was  held 
that  the  assignee  of  a  note  could  not  sue  a 
remote  indor»er,  but  could  only  sue  the  maker 
and  bis  immediate  indoner.  Caton  v.  Lenox, 
5  Kand.  (Va.)  31.  But  in  Alabama  it  has 
been  held  that  promissory  notes  are.  under 
the  common  law,  o^oliable  instruments. 
Dunn  V.  Adams,  I  Ala.  527,  35  Am.  Dec.  42. 
So  too  in  Missouri,  irrespective  of  the  stat- 
nte  of  Anne,  after  indorsement.  Irvin  c. 
llaurf,  1  Mo.  1S4. 

96.  3  at  4  AnQR,  c.  9,  |  1. 

TUb  itatnte  now  lepealed  in  BnElaad  has 

S'ven  place   to  the  ampler  provisions  of  tha 
ilia  oif  Eicbange  Act,  sections  83-BO. 

96.  The  Btatnte  referred  in  its  preambla 
only  to  notes  made  payable  to  a  designated 
person  "  or  order,"  but  was  applied  without 
ttesitation  to  a  not«  payable  to  "  the  ship 
Fortune,  or  bearer  "  in  Grant  t>.  Vaughan,  3 
Burr.  1516,  Lord  Mansfield  saying  in  this 
case  that  such  not«s  are  by  law  negotiable. 
It  applied  also  to  foreign  notes  (Milne  v.  Qra- 
ham,  1  B.  A:  C.  192,  2  D.  &  R.  293,  1  L.  J. 
E.  B.  O.  S.  91,  8  E.  G.  L.  82;  Houriet  v. 
Uorrit,  3  Campb.  303;  Bentley  v.  Northouse, 
1  M.  &  M.  86),  although  this  had  been  ques- 
tioned at  first  (Carr  v.  Shaw,  Bayley  Bills 
E^ch.  23),  and  to  foreign  transfers  of  Eng- 
lish notes-  (De  la  Chaumette  e.  Bank  of  Eng- 
land. 9  B.  4  C.  208,  17  E.  C.  L.  100). 

97.  In  California  promissory  notes  are  ex- 
pressly included  in  the  enumeration  of  nego- 
tiable instruments.    Cal.  Civ.  Code,  £  8096. 

Tbe  Negotiable  lustnunenta  Lav,  section  20 
( defining  "  n^otiable  instruments  " )  enu- 
merates "  promises  "  as  well  as  "  orders  "  and 
section  320  expressly  deSnes  "  negotiable 
promissory  notes." 

The  ipiiit  of  the  statute  makiag  notes  ne- 
gotiable in  ITorth  Carolina  has  been  extended 
to  notes  executed  and  payable  in  other  states. 
"  ■  ■      J.  McMorine,  15  S.  C.  122. 


98.  ExptMuon  of  conaideTation  «■  con- 
dition of  negotiability  see  infra,  I,  C,   1,  1, 

(I),   (A),  note  77. 

^ce  of  payment  a>  condition  of  negotia- 
bility see  intra,  I,  C,  1,  g,  (i),  {a). 

Other  notes  wbich  are  negotiable  at  com- 
mon law  and  not  by  statute  may  be  trans- 
ferred and  tlie  holder  may  bring  an  action  in 
his  own  name,  subject,  however,  to  defense. 
Musselman  t.  McElhenny,  23  lud.  4,  85  Am. 
Dec.  445.  So  in  Alabama  under  the  statute 
of  Mississippi  territory  (1307-1812).  Smith 
17.  PettuB,  1  Stew.  A  P.  (Ala.)  107.  Tbe  act 
of  1812  enabled  the  assignee  to  bring  suit, 
subject  to  defense,  on  bills  and  notes  payable 
in  banii,  and  the  act  of  1828  made  them  sub- 
ject to  the  taw  merchant  as  to  "  grace,  pro- 
test and  notice "  and  other  instruments  as- 
signable so  that  the  assignee  might  sue  and 
by  implication  made  bills  and  notes  assignable 
W  the  law  merchant.  Smyth  v.  Strader,  4 
How.  (U.  S.)  404,  II  L.  ed.  1031.  And  in  In- 
diana an  indorsee  could  not  bring  an  action 
against  a  remote  indorser  as  such  under  the 
act  of  1852,  which  applied  only  to  notes  whicli 
were  negotiable  under  the  common  law.  Hays 
r.  Owin,  19  Ind.  18. 

99.  See  infra,  I,  C,  I,  d,  (n). 

1.  A^  where  tbe  drawer  b  himself  payee 
and  indorser  (Planters'  Bank  r.  Evans,  36 
Tex.  592)  or  drawee  (Hasey  v.  White  Pigeon 
Beet  Sugar  Co.,  1  Dougl.  (Mich.)  193; 
McCandlish  t.  Cruger,  2  Bay  ( S.  0. ) 
377). 

It  may  In  aome  cBsca  be  construed  aa  a  bill 
or  note  at  the  option  of  the  holder  (Brazel- 
ton  i>.  McMurray,  44  Ala.  323;  Bradley  c 
Mason,  6  Bush  (Ky.)  002).  as  in  the  case  of 
a  bill  drawn  by  one  agent  of  a  corporation  on 
another  for  lie  corporation  (Western  Min. 
Co.  V.  Toole,  (Ariz.  1886)  U  Pac.  119;  Rio 
Grande  Extension  Co.  c.  Coby,  7  Colo.  299,  3 
Pac.  481). 

2.  Byles  Bills   10. 

A  forged  paper  puiporting  to  be  a  bank- 
note is  a  note,  and  equally  so,  if  there  is  no 
such  bank  as  that  named.  Beg.  v.  McDonald, 
12  U.  C.  Q.  B.  543. 

3.  Frazer  e.  Dlnvillicrs,  2  Pa,  6t.  200,  44 
Am.  Dec.  190;  U.  S.  e.  Hardyman,  13  Pet. 
(U.  S.)   176,  10  L.  ed.  113. 

[I.  B.  2.  O.  (n)] 
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S.  Qdasi-Hbootuble  Ihstbumbhts  —  a.  Bills  of  Ladlnsr.  Bills  of  lading*  pD^ 
porting  to  be  receipts  for  goods  shipped,  with  agreement  to  deliver  to  the  con- 
signor or  his  order,  have  some  of  the  qualities  ot  negotiable  paper.  Sncli  a  bill 
represents  the  gooda,  and  property  in  them  paases  bj  ite  transfer,*  and  in  many 
states  bills  of  l^ins  have  a  socalled  negotiability  by  statate.*  At  coinoion  lav 
tlie  indorsement  of  a  bill  of  lading  may  be  explained  or  modified  by  parol  evi- 
dence' and  the  transfer  does  not  vest  title  to  the  goods  in  a  hona  fide  pnrchaser 
of  the  bill  so  as  to  exclude  defenses  by  the  drawer  of  the  bill,*  although  the  pIl^ 
chaser  may  maintain  his  title  against  an  earlier  purchaser  of  the  eo<xla  who  hm 
become  estopped  by  his  laches.  ■  Under  some  statntes,  however,  &  bona  fide  pur- 
chaser for  value  of  tlie  bill  of  lading  is  free  from  defense  to  the  extent  of  the 
value  paid.'"  "Where  it  is  attached  to  a  draft  drawn  on  the  consignee  it  is  a 
pledge  of  the  goods  for  the  security  of  the  accepter  of  the  draft."  The  riglit  to 
such  security  passes  with  the  draft  by  its  absolute  transfer  or  pledge,"  and  the 


4.  Bill  of  lading  dafiii«d  see  Bnj.  or  IiU>- 
ina,  5  Cyc.  707. 

6.  Brent  v.  Miller,  81  AU.  309,  8  So.  219; 
Qarden  Grove  Bank  t*.  Humeston,  etc.,  K. 
Co.,  67  Iowa  626,  25  N.  W.  761;  Cox  c. 
Central  Vermont  R.  Co.,  170  Mbas.  129,  49 
N.  E.  97 ;  Milwaukee  Merchants'  Exch.  Bank 
c.  McGraw,  76  Fed.  930,  48  U.  S.  App.  56,  22 
C.  C.  A.  622;  Munroe  ii.  Philadelphia  Ware- 
house Co.,  75  Fed.  545.  See  bIbi  Caabiebs, 
6  Cyc.  424,  note  27. 

Parol  CTidence  of  a  contrary  intention  haa 
been  held  to  be  inadmisBible.  Mercantile 
Banking  Co.  f.  Landa,  (Tex.  Civ.  App.  1896) 
33  S.  W.  681, 

Effect  of  tranafer. —  The  transfer  does  not, 
however,  at  comyion  law,  carry  the  eon- 
signor's  contract  obligations,  e.  a.,  aa  to 
payment  of  freight  (Cox  v.  Central  Vermont 
K.  Co.,  170  Maes.  129,  49  N.  E.  97 ),  especially 
where  the  purchaser  took  a  bill  of  lading 
marked  "  duplicate "  which  was  itself  notice 
to  put  him  on  inquiry  for  the  "  original " 
(Custanola  t>.  Missouri  Pac.  R.  Co.,  24  Fed. 
267);  and  the  consignor  haa  no  right,  as 
against  a  bona  fide  holder  of  the  bill  of  lad- 
ing, to  change  the  destination  of  the  goods 
named  in  the  bill  (Western,  etc.,  R.  Co.  v. 
Uhio  Valley  Banking,  etc.,  Co.,  107  Ga.  512, 
33  S.  E.  S21)  or  otherwise  to  change  the  car- 
rier's agreeiuent,  e.  g.,  by  requiring  delivery 
of  the  goods  to  another  person  (Garden  Grove 
Bank  r.  Humeston,  etc.,  K.  Co.,  07  Iowa  626, 
25  N.  W.  701)  and  without  production  of  the 
bill  of  lading  (Chester  Nat.  Bank  r.  Athinta, 
etc.,  R.Co.,  25  S.  C.  216). 

6.  In  many  atatea  indoTaement  la  neccaaaiy 
to  carry  title  to  the  goods  (Louisville,  etc.,  R. 
Co.  V.  Barkhouse,  100  Ala.  543,  13  So.  534; 
Turner  v.  Israel,  64  Ark.  244,  41  S.  W.  806; 
Kansaa  City  First  Nat.  Bank  c.  Mt.  Pleasant 
Milling  Co.,  103  Iowa  518,  72  N.  W.  6811; 
Douglas  B.  People's  Bank,  80  Ky.  176,  5  S.  W. 
■420,  9  Am.  St.  Rep.  276),  but  the  mere  in- 
dorsement of  an  order  to  pay  demurrage  will 
not  render  a  bill  of  lading  negotiable  {Falk- 
enburg  c.  Clark,  11  R.  I.  278). 

7.  Thus  it  may  be  shown  that  the  indorsee 
was  not  to  surrender  the  bill  of  lading  with- 
out payment  of  the  draft  attached  to  it.  Se- 
curity Bank  c.  Luttgen,  29  Minn.  363,  13 
N.  W.  151. 

[I.  B.  S.  a] 


8.  Haa&  e.  Kansas  City,  etc,  R.  Co.,  81 
Ga.  702,  7  S.  B.  62S ;  National  Bank  of  Com- 
merce c.  Chica^,  etc,  R.  Co.,  44  Minn.  224. 
46  N.  W.  342,  560,  20  Am.  St.  Rep.  568.  R 
L.  R.  A.  263;  Pollard  c.  Vinton,  106  V.  &  7, 
26  I.,,  ed.  998.  See  also  Cauibbs,  6  C^c  424, 
note  24. 

9.  Pollard  v.  Reardon.  65  Fed.  848,  21  U,  S. 
App.  639,  13  C.  C.  A.  171. 

10.  Jasper  Truat  Co.  r.  Kansas  City,  etc, 
R.  Co.,  99  Ala.  416,  14  So.  646,  42  Am.  SL 
Rep.  75. 

11.  Brent  p.  Miller,  81  Ala.  309,  8  So. 
219. 

12.  Western  Union  Cold  Storage  Co.  t. 
Bankers'  Nat.  Bank,  176  III.  260,  62  N.  E.  30; 
Union  NaL  Bank  c.  Rowan,  23  S.  C.  S.tS.  55 
Am.  Rep.  20;  Neill  t'.  Rogers  Bros.  Produce 
Co.,  41  W.  Va.  37.  23  S.  E.  702.  So  as  agaiait 
an  attaching  creditor  of  the  consignor  (Ameri- 
can Trust,  etc,  Sav.  Bank  c.  Austin,  2S  MiM. 

(N.  Y.)  454,  65  N.  Y.  Suppl.  661;  Neill  r. 
Rogers  Bros.  Produce  Co..  41  W.  Va.  37,  2J 
S.  E.  702) ,  and  notwithstanding  the  fact  that 
the  pledgee  had  turned  over  the  bill  of  lading 
and  the  goods  to  the  consignor  as  his  sgeut 
for  the  purpose  of  sale  (Coker  e.  Menipbil 
First  Nat.  Bank,  112  Ga.  71,  37  S.  E.  U2). 

The  puichaser  haa  a  lien  an  the  zoods  which 
he  may  be  required  to  enforce  for  the  protec- 
tion of  others,  holders  of  checks  drawn 
against  the  credit  given  by  the  purchaser  to 
his  indurser.  German  Nat.  Bank  v.  Grin- 
stead,  21  Ky.  L.  Rep.  S74,  62  S.  W.  951.  His 
claim  is  subject,  however,  to  the  conditions  of 
the  bill  of  lading,  e.  g.,  for  delivery  of  the 
goods  by  the  consignee  without  the  prodne- 
tion  of  the  bill  unless  it  contain  the  words 
"or  order"  (Weisioan  r.  Philadelphia,  etc., 
R.  Co.,  22  R.  I,  128,  47  Atl.  318)  or  for  sat- 
render  to  the  consignee  on  his  acceptance  of 
the  draft  {Ex  p.  Dever,  13  Q.  B.  D.  708,  51 
L.  T.  Rep.  N.  S.  437,  33  Wbly.  Hep.  2901; 
but  the  purchaser  of  the  draft  with  the  bill 
of  lading  does  not  assume  the  reaponsibili^ 
of  the  consignor  on  a  sale  of  the  giwda  made 
by  him  with  a  warranty  (Tolerton,  etc,  Co. 
V.  Anglo-California  Bank,  112  Iowa  706,  84 
N.  W.  930,  50  U  R.  A.  777),  althongh  hia 
right  of  recovery  against  the  consignee  is  tub- 
ject  to  abatement  for  defect  in  the  gooib 
shipped  (Finch  v.  Gregg,  126  N.  a  176,  3J 
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dnwee  is  entitled  to  the  goode  ob  payment  of  the  draft  or  od  eecuring  its 
paymenL** 

b.  C«Ftlfieat«s  of  Deposit.  A  certificate  of  deposit  is  a  receipt  for  mone/ 
deposited,  with  a  pronaiee  to  hold  it  or  pay  it  in  a  designated  maDner.^*  When 
tnsde  negotiable  in  form  such  a  certificate  is  negotiable  atid  subject  in  general  to 
the  rules  of  negotiable  paper, '^  being  in  effect  a  promiseor;  note'*  and  a  note 
within  the  meaning  of  the  Banking  Act "  and  statutes  as  to  pleading,'^  but  wheie 

S.  E.  251,  49  L.  E.  A.  67ft;  L«nda  t>.  Lattin,      American  Eich.  NaL  Bank,  133  U.  S.  433,  10 
IB  Tot.  Civ.  App.  246,  46  S.  W.  48).  S.  Ct.  460,  33  L.  ed.  747. 

IS.  Georgia. —  Coker     t.     Memphis     First  Neceuity    of    Bnneader    on    paTment    see 

St,t.  Bank,  112  Ga.  71,  37  S.  E.  122.  Barks  and  Bankino,  5  Cjc.  G2I. 

iltinots. — Commercial  Bank  v.  Chicago,  etiS.,  Effect  on  negotiabilitr  of  piovidon  for  ro- 

fi.  Co.,  160  HI.  401,  43  N.  E.  756,  on  his  ac-      tum  see  infra,  1,  C.  1,  d,  (ii|,  (o),  (2),  (d). 

Effect  on  noKotiabilitf  of  Bpedfying  me> 
dinm  of  payment  see  infra,  I,  C,  1,  e,   (it). 

Effect  of  necessity  of  demand  before  action. 
—  The  negotiable  character  of  a  certificate  of 
deposit  iaaued  by  a  bank,  payable  to  the  or- 
der of  the  depositor,  is  not  affected  by  the 
fact  that  a  demand  is  necessary  before  an  ac- 
tion can  be  maintained  on  it.  Pardee  c.  Fish, 
DO  N.  Y.  265,  19  Am.  Bep.  178. 

18.  Alabama. —  Renfro  v.  Merchants',  etc.. 
Bank,  83  Ala.  425,  3  So.  776. 

CoIVornia.— Coye  v.  Palmer,  18  Cal.  158; 
McMillan  v.  Richards,  0  Cal.  366,  70  Am. 
Dec.  G55. 

Florida.—  Maxwell  V.  Agnew,  21  Fla.  154. 

/ilinois.— Swift  v.  Whitney,  20  111.  144, 
Especially  where  it  is  made  "  payable  "  at  a 
given  time.    Hunt  c.  Divine,  37  111.  137. 

Maryland.—  Fella  Point  Sav.  Inst.  v.  Wee- 
don,  18  Md.  320,  81  Am.  Dec.  603. 

MicKigan. —  Beardstey  c.  Webber,  104  Mich. 
88,  62  N.  W.  173. 

Minnesota. —  Mitchell  r.  Eaaton,  37  Minn. 
335,  33  N.  W.  910;  Caaaidy  o.  Faribault  First 
Nat.  Bank,  30  Minn.  88,  14  N.  W.  363. 

Montana.—  Fultz  p.  Walters,  2  Mont. 
165. 

Neu>  Forfc.— Baldwin's  Estate,  170  N.  Y. 
156,  63  N.  E.  62,  58  L.  R.  A.  122. 

North  Carolina. — Johnson  C.  Henderson,  76 
N.  C.  227. 

Oftto. —  Cuyahoga  Steam  Furnace  Co.  o. 
Lewis,  4  Ohio  Dec.  (Reprint)  17,  CleT.  L. 
Rec.  15. 

WwcofWin.— Curran  p.  Witter,  68  Wis.  16, 
31  N.  W.  705,  80  Am.  Rep.  827. 

See  also  Banks  akd  Barkiho,  S  Cyc.  520, 

17.  Darden  v.  Banks,  21  Ga.  297;  Peru 
Bank  v.  Famsworth,  IB  111.  663;  I«avitt  v. 
Palmer,  3  N,  Y.  19,  61  Am.  Dec,  333  lat^nr^- 
ing  5  Barb.  (N.  Y.)  fll ;  Orleana  Bank  V. 
Merrill,  2  Hill  {N,  Y.)  295;  Hazleton  Coal 
Co.  V.  Megargel,  4  Pa.  St.  324,  But  this  doo* 
not  apply  to  time  certificates  of  deposit,  repre- 
senting an  actual  loan  (Logon  Nat.  Bank  v. 
Williamson,  2  Ohio  Cir.  Ct.  116),  to  a  cer- 
tificate payable  in  another  state  (Curtis  t>. 
i*avitt.  17  Barb.  (N.  Y.)  309),  or  to  certifi- 
cates of  deposit  payable  to  order  with  interest 
from   date    (Hargrovea  v.   Chambers,  30  Ga. 


Mintteiota. —  Security  Bank  V.  Luttgen,  29 
Uinn.  363,  13  N,  W,  191,  ' 

England.—  Shepherd  c.  Harrison,  L.  R.  6 
H.L.  116,  40  L.  J.  Q.  B.  148. 

Oeliveiy  of  the  bill  of  lading:  on  acceptance 
of  the  draft  passes  title  to  the  goods.  HoS- 
man  v.  Lake  i^hore,  etc.,  R.  Co.,  125  Mich.  201, 
84  N,  W.  66. 

14.  Robinson  v.  State,  6  Wis.  585,  586. 

Inatnmtent  held  to  be  certificate. —  A  re- 
ceipt for  money,  stating  that  the  sum  named 
therein  is  specially  deposited,  and  due  on  de- 
mand, is  a  certificate  of  deposit.  Smiley  v. 
Fry,  100  N.  Y.  262,  3  N.  E.  186. 

16.  Maine. —  Hateh  v.  Dexter  First  Nat, 
Bank,  94  Ue.  348,  47  Ati.  908,  30  Am,  St. 
Rep.  401. 

Michigan. —  Birch  t>.  Fisher,  51  Mich.  36, 
18  S.  W,  220. 

Sew  York.— In  re  Baldwin,  170  N.  Y.  166, 
«3  S.  E.  62. 

North  Carolina. — Johnson  V.  Henderson,  76 
N.  C.  227. 

Vermont. —  Bellows  Falls  Bank  c.  Rutland 
County  Bank,  40  Vt.  377, 

S«e  also  Bakes  and  Banking,  6  Cyc  621, 
notes  SO,  83. 

negotiable  by  indoieemenL — It  is  nego- 
tiable by  indorsement  (Pardee  c.  Fish,  60 
N.  Y.  2o5,  19  Am.  Rep.  176),  although  this 
has  been  denied  so  far  as  it  might  enable  the 
indorser  to  sue  in  bis  own  name  (Loudon  Sav. 
Fund  Soc  c.  Hagerstewn  SaT.  Bank,  36  Pa. 
St.  498,  78  Am.  Dec.  390)  or  to  claim  the  de- 
posit in  preference  to  an  attachment  against 
the  indorser  levied  before  transfer  (Lebanon 
Bank  p.  Mangan,  28  Pa.  St.  462  Ifollotoing 
Patterson  v.  Poindexter,  8  Watts  &  S.  (Pa.\ 
S27,  40  Am.  Dec  654] ) ,  and  the  indorser  is 
liable  as  indorser  (Carey  v.  McDoiuald,  7  Ga. 
84), 

Kot  nibject  to  defenses. —  As  a  negotiable 
instrument  the  certificate  is  not  subject  to  de- 
fense or  attack  against  a  bona  /i4e  holder. 
Scollani  r.  Rollins,  179  Mass.  346,  60  N.  E. 
983,  88  Am.  St.  Rep.  388;  Kirkwood  v.  Hast- 
ings First  Nat.  Bank,  40  Nebr.  484,  58  N.  W. 
1016,  42  Am.  St.  Rep.  683,  24  L.  R.  A.  444; 
Rapid  City  First  Nat  Bank  v.  Security  Nat. 
Bank,  34  Nebr.  71,  61  N,  W.  305,  33  Am.  St, 
Rep.  618,    16   L.   R.   A.   386;   Armstrong   v. 


m. 


ttte  instrument. 
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it  lacks  tlie  ordinary  form  of  a  negotiable  certificate  or  note  it  will  not  be 
regarded  ae  BQcb.'* 

e.  CoUatdral  Seearities.  Mortgages  and  otlier  secnritiee  given  as  collateral 
to  negotiable  paper  are  held  in  some  states  to  partake  of  tlie  negotiability  of  the 
instrument  secnred  to  the  exclusion  of  defenses  by  the  maker  as  agunst  hona 
fide  purchasers  of  the  note  and  security,''  but  in  other  states  a  different  rale  ia 
followed." 

cL  CoFporatlon  Bonds" — (i)  /iv  Gesssal.  Coupon  bonds  executed  by  a 
corporation  under  its  corporate  seal  in  negotiable  form  possess  many  of  the  quali- 
ties of  negotiable  paper."     They  pass  by  indorsement  and  delivery  like  a  bill  of 


19.  Kentucky.—  Robertson  v.  Jones,  8  Ky, 
L.  Kep.  71,  where  it  would  not  be  negotiable 
88  a  note  under  the  statute. 

New  t/erBe)/.— Gutch  v.  Fosdiek,  48  N.  J. 
Eq.  353,  22  Atl.  500,  27  Am.  St.  Kep.  473, 
wnere  the  certiflcate  read;  "I  hereby  cer- 
tify that  I  hold  in  trust,  .  .  .  and  I  promiee 
to  refund  ...  on  demand." 

Weio  York.—  Smiley  v.  Ytj,  100  N.  Y.  262, 
3  N.  E.  186,  a  receipt  declaring  that  i^he  sum 
named  is  "  due  on  demand,"  and  that  it  is 
**  especially  deposited." 

Pennaylvania. —  Hegeman  v.  McCall,  1 
Phila.  (Pa.)  629,  12  Leg.  Int.  (Fa.)  29, 
holding  that  a  certiflcate  of  the  deposit  at  the 
mint  of  the  United  States  of  a  certain  amount 
of  silver  bullion,  the  weight  of  which  is 
stated  and  the  net  value  ascertained,  is  not 
a  negotiable  instniment. 

ffiscoMin.— O'Neill  v.  Bradford,  1  Finn. 
(Wis.)  390,  42  Am.  Dec,  574,  a  certificate 
payable  in  specie  "  on  return  of  this  certiG- 

TJnited  States. — Modem  Woodmen  of  Amer- 
ica V.  Union  Nat.  Bank,  lOS  Fed.  753,  47 
C.  C.  A,  067,  holding  that  where  it  is  not 
negotiable  in  form  or  supported  in  fact  by  any 
actual  deposit  the  payee  cannot  recover  upon 
it  as  such,  and  his  remedy  in  case  of  fraud 
is  by  action  of  deceit. 

20.  Alabama. —  Thompson  P.  Maddux,  117 
Ala.  468,  23  So.  157. 

Colorado. —  Cowing  v.  Cloud,  (Colo.  App. 
1901)   65  Pac.  417. 

niinou.— Laws  (1001),  248.  But  the  rule 
was  formerly  contra.  Buehler  v.  McCormick, 
189  III.  269.  48  N.  E.  287;  Towner  c.  McClel- 
land, 110  111.  642i  Bryant  c.  Vix,  83  III.  II; 
Petillon  c.  Noble.  73  III.  567 ;  White  t>.  Suth- 
erland, 64  III.  181;  Olds  v.  Cummings,  31  III. 
188.  See  also  Swett  r.  Stark,  31  Fed.  858, 
where,  however,  the  federal  court  refused  to 
follow  the  Illinois  rule. 

Indiana. — Gabbert  c.  Schwartz,  69  Ind.  450. 

Iowa. — Updegraft  v.  Edwards,  45  Iowa  613. 

Kentucky. —  Duncan  v.  Griswold,  13  Bush 
(Ky.)  378. 

Jf icAijfon.— Coi  v.  Cayan,  117  Mich.  59B, 
76  N.  W.  06,  72  Am,  St,  Rep.  585 ;  Bamum  v. 
Phenii,  60  Mich.  388,  27  N,  W.  677 ;  Judge  c. 
Vogel,  38  Mich.  663;  Helmer  v.  Kroliek,  36 
Mich.  371. 

Mietauri.—  Borgess  Invest,  Co.  v.  Vette, 
142  Mo,  560,  44  S.  W,  7.'54,  64  Am,  St  Rep. 
SQ7;  Maitch  Chunk  First  Nat,  Bank  v.  Rohrer, 
138  Mo.  369,  39  S.  W.  1047;  Patterson  v. 
Booth,  103  Mo,  402,  IB  S.  W.  543;  Mayea  v. 
[1.  B,  8,  b] 


Bobinton,  93  Mo.  114,  5  S.  W.  611;  Hagerman 
t.  Sutton,  91  Mo.  519,  4  S.  W.  73;  L^n  v. 
Smith,  62  Mo.  465. 

Kew  rorfc.— Gould  c.  Marsh,  1  Hun  (N.Y,) 
666. 

North  Dakota.— St.  Thomas  First  Nat. 
Bank  c.  Flath,  10  N.  D.  281,  80  N.  W.  867. 

Wieconsin.—^  Croft  c.  Bunster,  9  Wis.  503. 

United  Slatet. —  Carpenter  c.  Longati,  16 
Wall.  (U.S.)  271,  21  L.ed,  313;  O'Rourkeo. 
Wahl,  109  Fed.  276,  48  C.  C.  A.  360;  HamU- 
ton  V.  Fowler,  90  Fed,  13,  40  C.  C.  A.  47. 

21.  Pertuit  t;,  Damare,  SO  La.  Ann.  893,  24 
So.  681;  Equitable  Securities  Co,  i".  Talbert, 
49  La.  Ann,  1393,  22  So.  762;  Butler  v.  Slo- 
comb,  33  La.  Ann.  170,  39  Am.  Rep.  205; 
Bouligny  v.  Fortier,  17  I^.  Ann.  121;  Wat- 
kins  (,-.  Qoessler,  65  Minn.  118,  87  N.  W.  796; 
Baily  V.  Smith,  14  Ohio  St.  398,  84  Am.  Dec. 
385;  Dearman  v.  Trimmier,  26  S,  C.  506,  2 
S.  E.  501  (especially  after  the  note  secured 
becomes  barred  by  the  statute  of  limitationa 
and  ceases   to  exist   as   a  negotiable   instru- 

The  negotiability  of  the  note  la  not  nffectei 
by  the  fact  that  it  is  secured  by  a  martgage. 
Blumenthal  u.  Jossoy,  29  Minn.  177,  12  N.  W. 
617. 

22.  Distinguished  from  commwdal  paper 
see  Bonds,  5  Cyc.  777.  note  91. 

23.  Alabama. —  Lehman  c.  Tallassee  Mfg. 
Co.,  64  Ala.  567 ;  SUte  e.  Cobb,  64  Ala.  127. 

Indiana. —  Junction  B.  Co.  V.  Cleneay,  13 
Ind.  161. 

^a*gachu»etla. —  Chapin  v.  Vermont,  ete., 
R.  Co.,  8  Gray  (Mobs.)  576, 

yew  Jersey. —  Morris  Canal,  etc..  Co.  f>. 
Fisher,  9  N.  J.  Eq,  667,  64  Am.  Dee.  423. 

New  York.—  McClelland  e.  Norfolk  South- 
ern R.  Co,,  110  N.  Y.  469,  18  N.  E.  237,  6 
Am.  St.  Rep.  397,  I  L.  R.  A,  299 ;  Evertson 
V.  Newport  Nat.  Bank,  66  N.  Y.  14,  23  Am. 
Kep,  9;  Colson  f.  Amot,  57  N,  Y.  253,  15  Am. 
Rep.  498;  Birdsall  t:  Bussell,  29  N,  Y.  220; 
Braincrd  V.  New  York,  etc.,  R.  Co.,  25  N.  Y, 
496  {affirming  10  Bosw.  (N.  Y.)  332] ;  Grand 
Rapids,  etc.,  R.  Co.  t.  Sanders,  17  Hun 
(N.  Y,)  552;  Wiekes  v.  Adirondack  Co.,  Z 
Hun  (N.  Y.)  112,  4  Thompa.  &  C.  (N.  Y.) 
250;  Connecticut  Mut.  L.  Ins.  Co.  c.  C\evt~ 
land,  etc.,  R.  Co.,  41  Barb.  (N.  Y.)  9. 

Pennsj/lvania. —  Carr  V.  Le  Fevie,  87  Pa. 
St.  413. 

Rhode  laland. —  American  Nat,  Ba^  V. 
American  Wood  Paper  Co.,  19  R.  I.  149,  32 
Atl.  305,  61  Am.  St.  Rep.  746,  29  L.  R.  A. 
103;  National  Exch.  Bank  c.  Hartford,  etc.. 
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eickacge,**  tlie  indorsee  or  bearer  takes  them  free  from  defenses  available 
bet  veen  earlier  partiise,^  and  he  maj  sue  upon  the  instrument  in  liia  own  name.^ 
Oq  tlie  other  hand  many  of  the  attributes  of  commeicial  paper  do  not  belong  to 
tlierii.  Tiiey  are  not  entitled  to  grace  ^  and  the  rules  as  to  protest  and  notice  of 
dishonor  do  not  apply  to  tJiem ;  *  nor  in  general  do  the  rules  as  to  procedure,'* 
joinder  of  defendants,"  or  limitation  of  action.** 

(ii)  Municipal  Bqsds — (a)  Generalbj.  The  negotiability  of  municipal 
bonds  corresponds  with  that  of  other  corporation  bonds."  In  the  hands  ot  a 
hona  fida  holder  before  maturity  tltey  are,  like  bills  of  exchange,  not  subject 
to  defenses,''  and  they  fall,  like  notes,  within  the  statute  as  to  jurisdiction  of 
federal  courts  over  notes  transferred." 

(b)  Qoverwm&U  and  State  £onds.    This  is  also  true  of  government  and  state 


B.  Co..  8  R.  I.  375,  91  Am.  Dec.  237,  S  An. 
Bep.  582. 

SoulA  Carolina. —  I^n^toii  c.  South  Caro- 
liu  K.  Co.,  2  S.  C.  248. 

United  Stoles.— Hotchkisa  p.  National  Shoe, 
rtc,  Bank,  21  Wall.  [U.  S.)  354,  22  L,  ed. 
645;  Murray  p.  Lardner,  2  Wall.  {U.  S.) 
110,  17  L.  ed.  857;  Moran  v.  Miami  County, 
2  Black  (U.  S.)  722,  17  L.  ed.  342;  White  v. 
Vermont,  etc.,  R.  Co.,  21  How.   {U.  S.)   575, 

16  h.  ed.  £21 ;  Knox  County  r.  Aspinwall,  21 
How,  [U.  S.)   53B,  18  L.  ed.  208. 

A  blank  left  for  the  payee'e  name  destroys 
the  negotiability  of  the  bond  in  England 
(Hibblewhite  t.  McMorine,  0  L.  J.  Exch.  217, 
S  M.  &  W.  200,  2  R.  £  Can.  Cas.  51  [overrul- 
ing  Texira  r-  ETana  (cited  in  Ihlaster  i'.  Mil- 
ler. 1  Anstr.  229,  228]]),  but  in  the  United 
States  such  bonds  have  been  held  to  be  nego- 
tiable (Chapin  c.  Vermont,  ete.,  R.  Co.,  3 
Gray  (Mass.)  575;  Manhattan  Sav.  Inst.  P. 
New  York  Nat.  Exeh.  Bank,  42  N.  Y.  App. 
Div.  147,  56  N.  Y.  Suppl.  51  [a  municipal 
bond] ;  Hubbard  v.  New  York,  etc.,  R,  Co., 
30  Barb.  (N.  Y.)  286.  See  klao  Bonds,  6 
Cvc.  779,  note  97. 

24.  Maddox  v.  Graham,  2  Mete.  (Ky.)  6«. 
fiee  also  Bonds,  5  Cyc.  782. 

35.  Grand  Rapids,  etc.,  R.  Co.  p.  Sanders, 

17  Hun  (N.  v.)  662;  Atlantic  Trust  Co.  c. 
CrcsUl  Water  Co.,  7fl  N.  Y.  Suppl.  647 ;  Knee- 
Und  r.  Lawrence,  140  U.  S.  209,  H  S.  Ct. 
7Sa,  35  L.  ed.  643.  Contra,  Diamond  v.  Law- 
rence County,  37  Pa.  St.  353,  78  Am.  Dec. 
429. 

In  Kentucky  they  aie  on  the  ume  footing 
U  notes  and   are  subject  to  defense   unless 

giyable  and  discounted  at  a  bank  in  the  state. 
itchie  V.  Cralle,  22  Ky.  L.  Rep.  160.  66 
8.  W.  963;  Louisville  Ins.  Co.  P.  Hoffman, 
M  Ky.  L.  Eep.  2016,  60  S.  W.  979. 

HO.  Louisville  Ins.  Co.  i>.  Hoffman,  20  Ky. 
L.  Kep.  2016,  50  S.  W.  979.  See  also  Bonds, 
5  Cyc.  793,  note  84. 

EBect  of  seal  on  negotiability  Eeaerally  see 
infra,!,  C,  1,  k,  {II- 

27.  See  infra.  VII,  B.  4,  c.   (rv). 

88.  Aa  to  dislionor  and  protest  generally 
tee  infra,  XII. 

As  to  notice  of  diahonor  generally  see  infra, 

xni. 

98.  As  to  actions  on  commercial  paper  lee 
infra,  XIV  [8  Cyc.l. 
8a  See  infra,  XIV,  C  [8  Cyc.]. 


31.  Statute  of  Umitationa  as  defense  aee 

infra,  XIV,  B  [8  Cyc.]. 

82.  Conneciiovl.—  Savings  Soc.  v.  New 
London,  29  Conn.  174. 

JfltiiDM.— Eagle  V.  Kohn,  84  111.  292. 

Indiana. —  Aurora  c.  West,  22  Ind.  88,  85 
Am.  Dec.  413. 

A(t««t««ip}>i. —  Craig  f>.  Vicksburg,  31  Miss. 
21«. 

Sehraaka. —  Stanton  County  School  Dist. 
No.  16  p.  State  Bank,  8  Nebr.  168. 

New  Jergeg. —  Boyd  v.  Kennedy,  38  N.  J.  L. 
lie,  20  Am.  Rep.  376;  Force  c.  Etizabeth,  2S 
N.  J.  Eq.  403. 

New  For*.— Gould  p.  Sterling,  23  N.  Y. 
439;  Rome  Bank  v.  Rome,  19  N.  Y.  20,  76 
Am.  Dec.  272 ;  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exch.  Bank,  42  N.  Y.  App.  Div. 
147,  59  N.  Y.  Suppl.  51;  Marsh  v.  Little  Val- 
ley, 1  Hun  (N.  Y.)  654,  4  Tbomps.  ft  C. 
(N.  Y.)  116;  Lindsley  p.  Diefendorf,  43  How. 
Pr.   [N.  Y.)   357. 

Worth  Carolina. —  Belo  v.  Forsythe  County 
Com'rs,  76  N.  C.  480 ;  Weith  c.  Wilmington, 
68  N.  C.  24. 

Teaat. —  Board  V.  Texas,  etc.,  R.  Co.,  4S 
Tex.  316;  San  Antonio  v.  Lane,  32  Tex.  405. 

United  States. —  New  Providence  Tp.  f. 
Halsey,  117  U.  S.  336,  6  S.  Ct.  764,  20  L.  ed. 
904;  Ackley  School-Dial.  p.  Hall,  113  U.  S. 
135,  5  S.  Ct.  371,  28  L.  ed.  954;  Amoskeaj? 
Nat.  Bank  p.  Ottawa,  105  U.  S.  342.  26  L.  ed. 
1204 ;  Marion  County  p.  Clark,  94  U.  S.  278, 
24  L.  ed.  59;  Thomson  v.  Lee  County.  3 
Wall.  (U.  S.)  327,  18  L.  ed.  177;  OelpeeVe 
p.  Dubuque,  1  Wall.  (U.  S.)  175,  17  L.  ed. 
620 ;  Durant  v.  Iowa  County,  I  Woolw. 
(U.  S.)   69,  8  Fed.  Cas.  No.  4,189. 

Contra,  Diamond  p.  Lawrence  County,  37 
Pa,  St.  353,  78  Am.  Dec.  429;  Hopper  v. 
Covington,  10  Biss.  (U.  S.)  488,  8  Fed.  777. 
And  a  county  bond  in  the  form  of  a  sealed  bill 
payable  to  a  named  person  or  his  assigns  is 
not  negotiable.  Cronin  v.  Patrick  County, 
811  Fed.  79. 

33.  Cromwell  c.  Sac  County,  96  U.  S.  51, 24 
L.  ed.  681. 

34.  New  Providence  Tp.  V.  Halsey,  117 
U.  a.  336,  8  S.  Ct.  764.  29  L.  ed.  B04;  Mc- 
Lean c.  Valley  County,  74  Fed.  389. 

Such  bonds  will  be  trested  as  sesled  al- 
though the  seal  has  been  altof^ther  omitted. 
Rondot  P.  Rogers  Tp.,  99  Fed.  202,  39  C.  C.  A 
462. 

[I.  B.  8.  d,  (n).  (B)] 
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bonds  in  negotiable  form  as  regards  tlie  title  of  the  hona  fide  pnrcliaser  of  lod 
or  stolen  bonds.'" 

e.  Coupons.  Interest  conpona  in  tlie  form  of  a  note  or  due-bill  and  pajable 
to  order  or  to  bearer  are  negotiable,  at'  least  to  the  same  extent  as  tlie  bond  to 
which  thej  belong.  This  is  true  wliile  they  are  attached  to  the  bond"  and  after 
they  are  separated  from  it."  Wliile  attached  to  tlie  bond  they  are  part  of  it  and 
are  governed  by  the  same  statute  of  limitations."^  When  separated  from  it  tlicy 
are  no  longer  part  of  the  same  contract  and  will  not  be  covered  by  a  guaranty 
of  payment  of  the  bond  and  interest ;"  the  title  to  the  detaehed  coupons  passei 
by  delivery,  if  tbey  are  payable  to  bearer,"  and  is  not  snhject  to  equities ; "  they 
fall  witliin  the  statute  as  to  recovery  on  )ost  negotiable  instruments;^  and  con- 
stitute separate  contracts,  which  maybe  sued  as  such."  Judgment  on  coupons 
is  not  res  judicata  as  to  other  coupons  from  the  same  bond  or  series  of  bonaa  bo 
as  to  exclude  new  defenses."  As  separate  contracts  they  are  principal  debts  and 
reckoned  as  sucli  in  making  up  tlie  jurisdictioniil  amount  "exclusive  of  inter- 
est,"** and  are  themselves  like  other  notes  entitled  to  interest**  and  to  days  of 
grace.*''    They  must,  however,  be  negotiable  in  form"  and  will  be  rendered  non- 


SB.  MtMourt. —  Singling  v.  Kohu.  4  Mo. 
App.  5&. 

Sew  York. — Dinsmore  c.  Duncan,  57  N.  Y. 
673,  15  Am.  Bep.  534;  Scvbel  v.  NatioiutI 
Cuirene;  Bank,  64  N.  Y.  2S8,  13  Am.  H«p. 
683;  Pinnegan  r.  Lee,  18  How.  Pr.  (N.  Y.) 
186;  Delafield  v.  Illinois,  2  Hill  (N.  Y.) 
159. 

Pennsylvania. —  Frazer  f.  IVInTilliers,  2 
Pa.  St.  200,  44  Am.  Dec.  100. 

Souih  Carolina.— Bond  Debt  Caaes,  12  S.  C. 
200. 

United  Sinfes.— Verm  i  lye  c.  Adama  Express 
Co.,  21  Wall.   (U.  S.)    138,  22  L.  ed.  800. 

But  see  Goodwin  v.  Robarts,  1  App.  Cas. 
478,  45  L.  J.  Exch.  748,  35  L.  T.  Rep.  N.  S. 
J7fl,  24  Wkly.  Rep,  987  (as  to  bond  scrip)  ; 
Gorgier  p.  Mievilio,  3  B.  &  C.  45,  4  D,  &  R. 
«4I,  2  L.  J.  K.  B.  0.  S.  206,  27  Rev.  Rep.  200, 
10  E.  C.  L.  30  (as  to  foreign  bonds)  ;  Glyn  C. 
Baker,  13  East  509,  12  Rev,  Rep.  414  (as  to 
East  India  bonds). 

36.  Arenta  v.  Com,,  IS  Oratt.  (Va.)  750. 
See  also  Bonus,  5  Cyc.  781,  Dot«  3. 

87.  Connecticut. —  Fox  f.  Hartford,  etc.,  R. 
Co.,  70  Conn.  1,  38  Ail.  871. 

Uinneiota.—  Welah  u,  First  Div,  St.  Paul, 
etc.,  R.  Co.,  25  Minn.  314. 

Jiew  I'orfc. —  Especially  where  the  collateral 
mortgage  makes  them  tranaterable  by  de- 
livery. Haskins  f.  Albany,  etc.,  R.,  etc.,  Co., 
6B  N.  Y.  App.  Div.  3S8,  76  N.  Y.  Suppl.  667. 

Jfortk  Caroiina, — ■  Burroughs  v.  Richmond 
County,  68  N.  C.  234. 

Penneylcania. —  Beaver  County  v.  Arm- 
strong, 44  Ptt.  St.  63. 

Rhode  Island.—  National  Eich.  Bank  «. 
Hartford,  etc.,  R.  Co.,  8  R.  I.  375,  91  Am. 
Dee.  237,  5  Am.  Rep.  582. 

Unilcd  States. —  Thompson  v.  Perrine,  106 
U.  S.  589,  1  S.  Ct.  564,  508.  27  L.  ed.  298; 
Ketchum  r.  Duncan,  98  U.  S.  659,  24  L.  ed. 
868;  Clark  t.-.  Iowa  City,  20  Wall.  {U.  S.) 
583,  22  L.  ed.  427 ;  Thompson  c.  Lee  County, 
3  Wall.  (U.  S.1  327.  IS  I,,  eil.  177:  Gelpecke 
r.  Dubuque.  1  Wall.  (U.  S.)  175.  17  L.  ed.  520. 
See  also  Qo»i>8,  5  Cj'c.  781,  note  4. 

When  proof  of  intention  to  nuke  ntgoti- 
'  able   necesaery. —  The  asaigneft  of   a   coupon 

LI,  B.  8,  a,  (II),  (B)] 


naming  no  payee,  the  bond  being  payable  to 
bearer,  cannot  bring  suit  on  it  in  his  own 
name  without  proof  of  intention  to  make  it 
negotiable.  Jackson  r.  York,  etc.,  R.  Co.,  43 
Me.  147. 

3B.  Philadelphia  Trust,  etc.,  Co.  r.  Phila- 
delphia, etc,  R.  Co.,  160  Pa.  St.  690,  28  Atl. 
960. 

39.  Qokey  v.  Evansvllle,  etc.,  R.  Co.,  IS 
N.  Y.  App.  Div.  304,  44  N.  Y.  Suppl.  631. 
But  the  admission  of  validity  of  bonds  im- 
plied in  the  execution  of  substitute  bonds  has 
been  held  to  extend  to  coupons  already  de- 
tached from  the  original  bonds.  Coolidge  r. 
General  Hospital  Soc.,  (Kan.  App.  1890)  5S 
Fac  562. 

40.  Thompson  V.  Perrine,  100  U.  S.  689.  1 
S.  Ct.  664,  568,  27  L.  ed.  298;  Walnut  r. 
Wftde,  103  U-  S.  683,  26  L.  ed.  526.  See  also 
Bokds,  5  Cyc  782,  note  5. 

41.  Trustees  Internal  Imp.  Fund  r.  Lewis, 
34  Fla.  424,  18  So.  325,  43  Am.  St.  Rep.  209, 
26  L.  R.  A.  743. 

TUi  does  not  apply  to  conpona  more  tlias 
to  notes  transferred  after  maturity.  Stem  C. 
Germania  Nat.  Bank,  34  La.  Ann.  1119. 

42.  Roiston  f.  Central  Park,  etc,  R.  Co.,  20 
Misc.  (N.  Y.)  656,  46  N.  Y.  Suppl.  383. 

43.  Philadelphia,  etc.,  R.  Co.  r.  FideUty 
Ins.,  etc.,  Co.,  105  Fa.  St.  216;  Philadelphia, 
etc.,  R.  Co.  t.  Smith,  105  Pa.  St.  105 ;  Nesbii 
r.  Riverside  Independent  Dist.,  144  U.  S.  610, 
12  8.  CL  746,  36  L.  ed.  562. 

44.  Nesbit  v.  Riverside  Independent  Dist., 
144  U.  S.  610,  12  S.  Ct.  746,  36  L.  ed.  562. 

48.  Edwards  p.  Bates  County,  163  U-  S. 
269,  16  S.  Ct.  907,  41  L.  ed.  155. 

46.  Fox  r.  Hartford,  etc.,  R.  Co.,  70  Conn. 
1,  38  Atl.  871;  JefTerson  Countv  r.  Hawkins, 
23  Fla.  223,  2  So.  362;  Philadelphia,  etc.  K. 
Co.  V.  Fidelity  Ins.,  etc.,  Co.,  105  Pa,  St.  216; 
Philadelphia,  etc,  R.  Co.  c.  Smith,  105  Pa. 
St  195.  Unless  the  fund  provided  by  statute 
for  the  bonds  and  coupons  makes  no  pro- 
vision for  such  interest.  Davis  c.  Sacra- 
mento. 82  Cal.  562,  22  Fac.  1118. 

47.  See  infra,  VII,  B,  4. 

48.  Augusta  Bank  c.  Augusta,  4ff  Me.  507; 
Jackson   v.   York,  etc,  R.   Co.,  48  Me.   147: 
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ne^tiable  if  they  refer  to  the  bond  and  it  contains  conditions  which  render  it 
eo.  Coupons  witl  not  carry  interest  so  long  as  they  are  attaclied  to  the  bonds 
or  are  held  by  the  holder  of  the  bonds  and  not  negotiated." 

f.  Letters  of  Credit.  A  letter  of  credit  may  be  defined  to  be  a  letter  of 
request  wliereby  one  person  requests  some  other  person  to  advance  money  or  give 
credit  to  a  third  person,  and  promises  that  he  will  repay  or  gnarantee  the  same  to 
the   person   making   the   advancement."     Snch   an   instrument   is   in   effect  a 

fuaranty,"  or  an  agreement  to  accept  drafts  or  bills  to  be  drawn  by  the  payee." 
Iiey  are  not  in  general  negotiable  except  so  far  as  a  promise  to  acuept  a  bill  to 
be  drawn  follows  the  bill  in  the  hands  of  Eucoessive  holders." 

a*.  Hnnlelpal  Warrants.  Wai  rants  and  orders  drawn  by  one  municipal  officer 
on  another  and  certiticates  of  indebtedness  in  payment  of  municipal  debts,  althongh 
they  may  be  transferable  by  indorsement  or  delivery,*'  are  not  negotiable  instrn- 


Everteon  r.  Newport  Kat.  Bank,  66  N.  Y.  14, 
S3  Am.  Rep.  S ;  Enthoven  t.  Uoj'le,  13  C.  B. 
373.  16  Jut.  272,  21  L.  J.  C.  P.  100,  76 
£.  C.  I^  373.  Except  while  attached  to  the 
bond.  McCoy  c.  Washington  Countj,  3  Wall. 
Jr.  (U.  S.)  381,  15  Fed.  Cas.  No.  8.731,  7 
Am.  L.  ?^.  103,  3  Phila.  (Fa.)  200,  15  Leg. 
Int.  (Pa.)  388.  Compare  Smith  p.  aark 
County,  54  Mo.  58. 

40.  UcClelland  c.  Norfolk  Southern  S.  Co., 
110  N.  Y.  460,  18  N.  E.  237,  6  Am.  St.  Rep. 
397,  1  L.  R.  A.  200. 

5a  Bailey  c.  Buchanan  County,  IIS  N.  ¥. 
207,  22  N.  E.  155,  6  L.  K.  A.  562;  Columbus, 
etc.,  R.  Co.'s  Appeals,  109  Fed.  177,  43  C.  C.  A. 
275. 

51.  2  Daniel  Neg.  Instr.  [^olcd  in  La- 
fargue  r.  Harrison,  70  Cal.  380,  384,  9  Pac. 
250,  11  Pac  636,  59  Am.  Rep.  410.] 

Other  definitiona  aie:  "An  open  or  sealed 
tetter  from  one  merchant  in  ooe  place,  di- 
rected to  another  in  another  place,  requiring 
him,  that  if  the  person  therein  named  or  the 
l)earer  of  the  letter  shall  have  occasion  to  buy 
commodities  or  to  want  mone}ra,  he  will  pro- 
cure the  same,  or  pass  hia  promise,  hill  or 
other  engagement  for  it,  on  the  writer  of  the 
lelter  undertaking  that  he  will  provide  him 
the  money  for  the  goods,  or  repay  him  by  ex- 
change, or  give  him  such  satisfaction  aa  he 
shall  require."  3  Chitty  Com.  Law  336 
iqvjjted  in  Mechanics'  Bank  C.  New  York,  etc., 
E.  Co..  13  N.  Y.  599,  630,  4  Duer  (N.  Y.) 
480,  686]. 

"A  letter  written  by  one  merchant  or  cor- 
TMpondeiit  to  another,  requesting  him  to 
credit  the  bearer  with  a  sum  of  money."  Hc- 
CuUoch  Commercial  Diet,  [quoted  in  Mechan- 
ics' Bank  c.  New  York,  etc.,  R.  Co..  13  N.  Y. 
6BB,  630,  4  Duer  {N.  Y.)  480,  586]. 

"General"  and '"  special"  letteri. — "It  is 
called  a  '  general '  letter  of  credit  when  it  la 
addressed  to  all  persons  in  general,  requesting 
such  advance  to  a  third,  and  a  '  special '  letter 
of  credit  when  addressed  to  a  particular  per- 
«m  by  name."  2  Daniel  N^.  Inatr.  686 
[quoted  in  lAfargue  c.  Harrison,  70  Cal.  380, 


Am.  Dec  280  \aifiTming  1  Sandf.  IN.  Y.) 
663);  Birckhead  v.  Brown,  5  Hill  (N.  Y.) 
634,  642  \qaoted  in  Roman  r.  Sema,  40  Tei. 
306,  316.    See  aim  Evansville  Nat.  Bank  o. 


T  acceptance  see  tn/ra 


Eaufmann,  93  N.  Y.  273,  45  Am.  Rep. 
204. 

62.  Birckhead  P.  Brown,  6  Hill  (N.  Y.)  634 
[Oiprmcd  in  2  Den.  (N.  Y.)  375].  See  also 
Banks  and  Bankiko,  G  Cyc.  622,  note  88. 

93.  Roman  c.  Sema,  40  Tex.  306,  holding 
that  letters  of  credit  are  special  contracts, 
not  negotiable  in  the  full  sense  of  that  term 
or  to  be  construed  as  actual  acceptances  of 
hilla  or  orders  drawn  under  them,  but  rather 
aa  agreements  to  accept  such  as  may  be  drawn 
in  good  faith,  and  within  the  limita  of  the 
credit  or  deposit  specifl 

54.  Agreement  toi  ai 
A,  5,  a,  (III,  (A). 

55.  Califomia. — Dona  v.  San  Francisco,  19 
Cal.  486;  People  v.  El  Dorado  County,  11  Cal. 
170. 

DUIritl  of  Columbia. —  Talty  v.  Freedman'a 
Truat  Co.,  1  MacArthur   (D.  C.)   522. 

Illinou. —  People  v.  Johnson,  100  111.  637, 
39  Am.  Rep.  63  [dittinguUhing  Garvin  v. 
Wiawell,  83  111.  215,  where  the  instrument 
was  put  upon  the  market  by  the  county  au. 
thorities  aa  a  negotiable   Instrument!. 

Indiana. —  Conneraville  v.  Connersville  Hy, 
draullc  Co.,  86  Ind.  184.  But  see  Brownle« 
V.  Madiaon  County,  81  Ind.  186  [followed  in 
Broylea  p.  Madiaon  Counly.  83  Ind.  5BBJ ; 
Sheffield  School  Tp.  c.  Andreas,  56  Ind.  157; 
Floyd  County  «.  Day,  19  Ind.  450. 

Iowa. —  Boardman  f.  Hayne,  29  Iowa  330; 
Clark  V.  Polk  County,  19  Iowa  243. 

Katuaa. —  Oarlleld  Township  v.  Crocker,  63 
Kan.  272,  05  Pac.  273. 

Louisiana.—  Stote  f.  Diibuclet,  23  La.  Ann. 
267.  But  see  Guilfont  v.  Ascension  Parish,  28 
La.  Ann.  413. 

if  nine.— FurgersoD  v.  Staples,  82  Me.  159, 
19  Atl.  158,  17  Am.  St.  Rep.  470;  Emery  V. 
Mariaville,  56  Mc  315  :  Rturtevant  r.  I.ibcrtv. 
46  Me.  457.  But  see  Willey  (.-.  OreenSetd,  30 
Me.  452  (holding  that  selectmen  may  make  a 
town  order  negotiahle  in  form);  Varner  c. 
NobleborouRh,  2  Me.  121,  11  Am.  Dec  48. 

Mastachtttetta. — Smith  v.  Cheshire,  13  Qray 
(Mass.)   318. 

Michigan.— MineT  r.  Vedder,  88  Mich.  101, 
33  N.  W.  47 ;  Fox  v.  Shipraan,  19  Mich.  218 
(school  district  warrant). 

Uisaouri.—  SUte  r.  Huff,  63  Mo.  288 
(school  district  warrant) ;  Matthis  v.  Came- 
ron, 62  Mo.  S04. 


[I.  B.  8.  g] 
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menta,  eBpecially  where  the  warrant  is  payable  ont  of  a  particnkr  desi^atcd 
fiiDd.°*  Tlie  Bsaieriee  may  sue  in  his  own  name,"  bat  the  transfer  is  subpect  to 
existing  eqnitiesJ"  As  against  the  manicipality  sach  orders  are  in  enect  its 
promissory  noteB." 

^ebrtuJIra.— State  v.  Cook,  43  Nebr.  318,  61 
».  W.  693;  Burlington,  etc.,  R.  Co.  P.  CUy 
County,  13  Nebr.  367,  13  N.  W.  628;  Dixon 
County  School  Diat.  No.  2  P.  Stough,  \  Nebr. 
357  (school  district  warrant). 

■■   •!!  Hampshire.—  Eaton  v.  Berlin,  49  N.  H. 


J  N. 


W.  47;  L*nsiDg  Second  Nat.  Bank  c. 

;,  1  Mich.  N.  P.  IBl. 

Hampshire. — Eaton  p.  Berlin,  49  N.  II. 


219. 

Neu)  Jersey. — Knapp  P.  Hoboken,  39  N.  J.  L. 

jieu)  yort.— Oatman  t).  Taylor,  29  N.  Y. 
649:  Bull  V.  Bims,  23  N,  Y.  570;  Fairchild  P. 
Ogdensburgh,  etc.,  R.  Co.,  15  N.  Y.  337,  69 
Am.  Dec.  60S;  Keiley  p.  Brooklyn,  4  Hill 
(N.  Y.)  263. 

yoTth  Dakota. —  Goose  River  Bank  c.  Wil- 
low Lake  School  Tp.,  1  N.  D.  26,  44  N.  W. 
1O02,  26  Am.  St.  Rep.  605. 

Ohio.— State  P.  Liberty  Tp.,  22  Ohio  St. 
144. 

Oklahoma. —  Crawford  p.  Noble  County,  8 
Okla.  450,  58  Pac.  610. 

Fennsylvania. —  Snyder  Tp.  v.  Bovaird,  122 
Pa,  St.  442,  IS  Atl.  010,  9  Am.  St.  Rep.  113; 
East  Union  Tp.  v.  Ryan,  88  Pa.  St.  459; 
Northumberland  First  Nat.  Bank  p.  Rush 
School  DiBt.,  *8l  Pa.  St.  307;  Allison  p. 
Juniata  County,  60  Pa.  St.  351;  Dyer  p.  Cov- 
ington Tp.,  IB  Pa.  St.  200;  Warner  p.  Com,, 
I  Pa.  St.  154,  44  Am.  Dec.  114;  O'Donnell  P. 
Philadelphia,  2  Brewat.  (Pa.)  481.  CoreJro, 
prior  to  the  Pennsylvania  act  of  1849.  Craig 
p.  Richmond  Dist.,  1  Phila.  (Pa.)  33,  7  Leg. 
Int.   (Pa.)   28. 

Tennessee. —  Camp  P.  Knox  County,  3  Lea 
(Tenn.)   109, 

Texas. —  Stringer  v.  Morris,  82  Tex.  39.  17 
S.  W.  926;  Sonnenthicl  p.  Skinner,  67  Tex. 
453,  3  S.  W.  686;  Lane  c.  Hunt  County,  13 
Tex.  Civ.  App.  315,  35  S.  W.  10. 

Vermont. —  Hyde  p.  Franklin  Countv,  27 
Vt.  135  [foUotced  in  Taft  P.  Pittatord.  s's  Vt. 
286],  under  statute.  Contra,  Blaisdell  f. 
Westmote  School  Dist,  No,  2,  72  Vt.  63,  47 
Atl,  173;  Dalrymple  v.  Whitingham,  26  Vt. 
345. 

United  Btatea. —  Ouachita  County  p,  Wol- 
cott,  103  U.  S.  659,  26  L,  ed.  505;  Wall  p. 
Monroe  County,  103  U.  S.  74,  28  L.  ed.  430; 
Nashville  p.  Ray,  19  Wall.  (U.  S.)  468.  22 
L,  ed.  I64;  Aylesworth  r.  Gratiot  County,  43 
Fed.  350;  Shirk  v.  Pulaski  County,  4  Dill. 
(U.  S.)  209,  21  Fed.  Caa,  No,  12.794.  4  Centr. 
L.  J.  390;  Jerome  r.  Rio  Grande  County,  5 
McCrary   (U.  S.)  630,  18  Fed.  873. 

See  7  Cent.  Dig,  tit.  *  Bills  and  Notes," 
t  386, 

66.  California. —  Shakeapear  p.  Smith,  77 
Cal.  638,  20  Pac.  294,  11  Am.  ht.  Rep,  327. 
Or  where  payable  "  as  ordered  by  the  board 
of  supervisors."  Dana  P.  San  Franciaco,  19 
Cal.  486. 

louia. —  Shepherd  p.  Richland  Diet.  Tp.,  22 
Iowa  595. 

ifjchi^an.— Miner  v.  Vedder,  66  Mich.  101, 
[».  B.  8.  ff] 


219. 

New  York. —  Read  p.  Buffalo,  67  Barb. 
(N.  Y.I  526;  Lake  c.  WilUamsburgh,  4  Den. 
(N.  Y.)  620. 

Pennst/lvania. —  Dyer  p.  Covington  Tp.,  19 
Pa.  St.  200. 

West  Virginia. —  Shinn  P.  Board  of  Educa- 
tion, 39  W.  Va.  4S7,  20  S.  E.  604. 

United  S(a(e«,— Bayerque  t.  San  Francisco, 
I  McAll.   (U.  8.)   175,  2  Fed.  Gas.  No.  1,137. 

Thii  is  not  the  case  where  it  is  payable 
"  out  of  any  funds  belonging  to  the  city,  not 
before  specially  appropriated,"  and  "  charfie- 
abk  to  general  city  funds."  Bull  c.  Sims,  23 
N.  Y.  570. 

57.  Crawford  County  r.  Wilson,  7  Ark.  214; 
Carnegie  c.  Beattyville,  13  Ky.  L.  Rep.  431; 
Daliymple  p.  Whitingham,  26  Vt.  34.'i ;  Wat- 
son V.  Huron,  97  Fed.  449.  38  C.  C.  A.  284. 
Contra,  Fox  t,  Shipman.  19  Micb,  213: 
Snyder  Tp,  p,  Bovaird.  122  Pa.  St.  442.  IS 
Atl.  910,  9  Am.  St.  Rep.  118;  Northumber- 
land First  Nat.  Bank  r.  Rush  School  Dist., 
■81  Pa.  St.  a07 ;  Hvde  r.  Franklin  County,  27 
Vt.  185  (under  statute). 

58.  Indiana. —  Conneraville  p.  Conners- 
ville  Hydraulic  Co.,  88  Ind.  184. 

Iowa. —  Boardman  p.  Hayne,  29  Iowa  339. 

Michigan. —  Miner  v.  Vedder,  66  Mich.  101, 
33  N.  W.  47. 

if tsjouH.— State  r.  Huff.  63  Mo,  288; 
Matthis  p.  Cameron,  62  Mo.  504. 

Nebraska.—  State  r.  Cook,  43  Nebr.  318,  61 
N.  W.  693. 

XeiB  ffamjwftire.— Eaton  p.  Berlin,  40  N.  H. 
219. 

North  Dakota. —  Gooae  River  Bank  r.  Wil- 
low Lake  School  Tp.,  1  N.  D.  26,  44  N.  W. 
1002.  26  Am.  St.  Rep.  605. 

Ohio.— State  V.  Liberty  Tp.,  22  Ohio  St. 
144. 

Ofclaftoma. —  Crawford  p.  Noble  Countr,  8 
Okla,  450.  58  Pac.  616. 

Texat.—  l«ne  r.  Hunt  County,  13  Tex.  Civ. 
App,  315,  35  S.  W,  10, 

W(MAinff(on,— Fidelity  Trust  Co,  r.  Palmer, 
22  Waah.  473,  61  Pac.  158,  79  Am,   St.  Rep. 

es3. 

United  State*. —  Ouachita  County  r.  Wol- 
cott.  103  U,  S.  559.  26  L.  ed.  505;  Wall  r. 
Monroe  Countv.  103  U.  S.  74,  26  L.  ed.  430; 
Watson  p.  Huron.  07  Fed.  449.  38  C.  C.  A. 
284;  Aylesworth  v.  Gratiot  Countv.  43  Fed. 
350;  Shirk  r.  Pulaski  Countv.  4  Dill  (U.  a) 
209.  2)  Fed,  Cas.  No,  12,794.  4  Centr.  L  J. 
390 ;  Jerome  P.  Rio  Grande  County,  5  Mc- 
Crary  (U.  S,)   63B,  18  Fed.  873, 

5fl.  Floyd  County  v.  Day,  19  Ind.  460; 
Clark  P.  Des  Moines.  19  Iowa  109.  87  Am. 
Dec.  423;  Bull  P.  Sims,  23  N.  Y,  570;  Bead 
V.  Buffalo,  67  Barb.  (N.  Y.)  526. 
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h.  Wajrahonse  Beeelpts.  WarehoaBe  receipts  are  in  many  states  made  nego- 
tiable br  etatute,*"  while  others  make  them  negotiable,  unless  the  words  "  not 
iKf^tial>le "  are  marked  or  stamped  thereon."  As  snch  tliey  are  transferable 
by"  or  without"  indorsement  and  the  transfer  of  tlie  receipt  carries  the  riglit  to 
tlie  goods ; "  bnt  indorsement  in  blank  is  a  mere  transfer  and  carries  no  such 
indorser's  liability  as  on  a  bill  of  exchange.*' 

4.  Non-Negotublb  Instrumbhts  —  a.  In  General.  Neither  a  deposit  bank- 
book," a  certiticate  of  stock,"  nor  a  receiver's  certificate  issued  by  order  of  the 
court  *  is  a  negotiable  instrument,  and  this  is  true  in  general  of  certificates  issued 
as  vouchers"  snch  as  warrants  on  a  state  treasurer  or  commissary  or  qnarter- 


Tlie  reUtion  of  the  Indlvidaali  who  execnte 
the  Older  is  that  of  dravrer  and  indoreer. 
Carraii  e.  Little,  40  Ohio  Bt.  397. 

60.  In  Oregon  at  least  thej  are  negotiable 
irrespective  of  form.  State  t>.  Koahland,  25 
Or^.  178,  35  Pac.  32.  But  in  Illinaia  tbej 
are  not  within  the  statute  relating  to  oego- 
tiable  inEtruments  (Canadian  Bank  of  Com' 
merce  r.  McCrea,  106  III.  SSI)  and  the  itat- 
utes  do  not  apply  to  receipts  executed  by  a 
private  corporation  as  securit;  on  its  own 
property  (Franklin  Nat.  Bank  r.  Whitehead, 
149  Ind.  660,  49  N.  E.  5!I2,  63  Am.  St.  Rep. 
30^,  39  L.  R.  A.  725 ;  Moors  v.  Jagode,  196  Pa. 
SL  163,  45  Atl.  723;  Tradesmen's  Nat,  Bank 
c.  Thomas  Kent  Mfg.  Co.,  186  Pa.  St.  568,  40 
Atl.  1018,  05  Am.  St.  Hep.  878),  but  they 
hsvi!  been  applied  to  a  United  States  bonded 
warehouse  (Marks  c.  Bridges,  106  Tenn.  540, 
6Z  S.  W.  153). 

In  the  bands  of  a  bonA  fid*  holder  the 
warehouseman  cannot  set  up  want  of  author- 
ity- in  his  agent  to  execute  the  paper  {Smith 
r.  Capital  Elevator  Co.,  (Kan.  App.  ISOS)  58 
Fac.  483) ,  fraud  on  the  part  of  his  agent  in 
issuing  it  (Com  Exch.  Bank  r.  American 
Dock,  etc.,  Co.,  14  N.  Y.  App.  Div.  453,  43 
N.  Y.  Suj^l,  1028;  Fletcher  r.  Great  WesUm 
Elevator  Co.,  12  S.  D.  643,  82  N,  W.  184),  or 
fraud  in  procurement  of  it  by  the  payee 
(Early  Times  Distilling  Co.  c.  Eerie,  21  Ky. 
L.  Rep.  1701),  50  S.  W.  13). 

61.  Sre  Commercial  Bank  p.  Hurt,  99  Ala. 
130,  12  So.  558,  42  Am.  St.  Rep.  38,  19  L.  R.  A. 
701. 

63.  JemisoQ  v.  Birmlnsham,  etc.,  R.  Co.,  125 
Ala.  378,  28  So.  51 ;  Danforth  ti.  McElroy,  121 
Ala.  lUS,  25  So.  840;  Toner  v.  Citisena'  SUte 
Bank,  25  Ind.  App.  20,  56  N.  E.  731;  Erie, 
etc..  Dispatch  c.  St.  Louis  Cotton  Compress 
Co.,  6  Mo.  App.  172. 

If  trsnaferred  withost  indorsement  they 
lose  their  n^otiability.  Fourth  Nat.  Bank  t*. 
St.  Louis  Cotton  Compress  Co.,  11  Mo.  App. 
333. 

63.  State  v.  Loomis,  27  Minn.  521,  8  N.  W. 
T5S.  But  it  is  subject  to  defense  if  trans- 
ferred by  delivery  only.  Touer  p.  Citizens' 
SUte  Bank,  25  Ind.  App.  29,  56  N.  E.  731. 

64.  Danforth  o.  McElroy,  121  Ala.  100,  25 
So.  840;  Allen  t>.  Maury,  66  Ala.  10;  Toner 
t.  Citizens*  State  Bank,  85  Ind.  App.  29,  58 
N.  E.  731.  And  with  the  goods  the  right  to 
sue  the  warehouseman  for  damage  to  them 
(Sargent  c.  Central  Warehouse  Co.,  16  111. 
App.  S63j  and  the  liability  for  storage  charges 


(Driggs  r.  Dean,  £  K.  Y.  App.  Div.  124,  37 
N.  Y.  Suppl.  871). 
It  caniea  the  goods  as  against  a  subsequent 

Surcbaser  of  the  goods  (Dolliff  e.  Robbins,  83 
linn.  498,  86  N.  W.  772,  85  Am.  St.  Rep. 
466)  or  tbe  holder  of  a  prior  receipt,  which 
had  been  withdrawn,  but  not  canceled  (Block 
c.  Oliver,  102  Ky.  280,  10  Ky.  L.  Rep.  1278, 
43  S.  W.  238). 

65.  Mida  «.  Geissmann,  IT  III.  App.  207. 

66.  McCaskill  v.  Connecticut  Sav.  Bank.  80 
Conn.  300,  22  Atl.  568,  25  Am.  St.  Rep.  323, 
13  L.  R.  A.  737;  Mills  k.  Albany  Exch.  Sav. 
Bank,  28  Misc.  (N.  V.)  261,  59.  N.  Y.  Suppl. 
14S;  Howard  t'.  Windham  County  Sav.  Bank, 
40  Vt.  5S7.  Although  the  by-laws  of  the  bank 
made  it  transferable  to  order.  Witte  v.  Vin- 
cenot,  43  Cal.  325. 

Its  poMcamon  constitutes  no  evidence  of  a 
riglit  to  draw  money  thereon  (Smith  ^.  Brook- 
lyn Sav.  Bank,  101  N.  Y.  68,  4  N.  E.  123,  54 
Am.  Rep.  853}  and  the  assignee  cannot  main- 
tain an  action  on  it  in  his  own  name  against 
the  bank  (Howard  v.  Windham  County  Sav. 
Bank,  40  Vt  597). 

67.  Neither  at  common  law  (Mechanics' 
Bank  v.  New  York,  etc.,  R.  Co.,  13  N.  Y.  599 
[reversinjr  4  Duer  (N.  Y.)  480];  Towie  v. 
American  Bldg.,  ete.,  Assoc.,  75  Fed.  0.38), 
under  the  California  code  (Barstow  e.  Savage 
Min.  Co.,  64  Cal.  388,  1  Fac.  340,  49  Am.  Rep. 
706),  nor  under  the  Negotiable  Instruments 
Low  (Cowles  c.  Kiehel,  66  N.  Y.  Suppl.  349), 
although  it  is  transferable  by  delivery  under 
a  blank  indorsement  (Graves  v.  Mono  Lako 
Hydraulic  Min.  Co.,  81  Cal.  303,  22  Fac.  665), 
and  a  holder  under  such  indorsement  may 
maintain  his  title  as  a  bona  ^de  purchaser  as 
against  the  real  owner  (Westlnghouse  t.  Ger- 
mania  Nat.  Bank,  108  Pa.  St.  249,  48  Atl. 
380).  See  as  to  stock  scrip  in  negotiable  form 
Rumbalt  c.  Metropolitan  Bank,  2  Q.  B.  D.  194, 
48  L.  J.  Q.  B.  348,  30  L.  T.  Rep.  N.  S.  240, 
25  Wkly.  Hep.  308. 

6&  Turner  r.  Peoria,  etc.,  R.  Co.,  95  III. 
134,  35  Am.  Rep.  144;  Montreal  Bank  t>.  Chi- 
cago, etc.,  R.  Co.,  48  Iowa  518;  Union  Trust 
Co.  11.  Chicago,  etc.,  R.  Co.,  7  Fed.  613. 

ee.  Cali/orrjfn.— D.  O.  Mills,  etc.,  Nat. 
Bank  v.  Uerold,  74  Cal.  603,  18  Pac.  607,  .1 
Am.  St.  Rep.  476,  a  warrant  drawn  by  the 
state  comptroller  on  the  state  treasurer. 

IUmuM. —  Olson  c.  Peterson,  50  III.  App. 
327,  a  certillcate  by  the  superintendent  of  a 
building  that  a  person  who  did  work  tbereou 
is  entitled  to  a  certain  sum. 

[I.  B,  4,  a] 
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masters'  vouchers.  A  note  may  be  made  hod -negotiable  iu  express  terms  or  Ly 
ail  indorsement  to  that  effect.™ 

b.  Guaranties.  A  gaaranty  written  on  a  negotiable  note  is  negotiable  in  tLe 
sense  that  it  inures  to  tno  benetit  of  Bnccessive  holders  ;^  but  it  is  not  negotiable 
in  the  strict  cominorcial  sense,  and  the  assignee  takes  only  tlie  rights  of  his 
assignor  in  the  guaranty.^  It  does  not  become  negotiable  by  being  indorsed  ona 
negotiable  note!^  That  the  guaranty  of  a  note  or  bill  made  in  a  separate  instra- 
nient  will  pass  by  tbe  transfer  of  the  note  or  bill  has  been  held  in  England,"  bnt 
American  authorities  have  held  to  the  contrary."  A  collateral  guaranty  does  not 
inure  to  successive  lioldere  and  is  not  negotiable.'^ 

C.  Form  and  Begolsites  of  Negrotiable  Instrument — i.  In  Obnbul— 
a.  Neefissity  For  Writing.  Every  negotiable  instrugient  must  be  in  writiag." 
}t  iias  been  held,  however,  that  tlie  writing  may  be  in  pencil^  or  lithographed, 
engraved,  or  printed.'" 

b.  Date  — (i)  Ix  General  —  (a)  Necessity  For — (1)  To  Bill  oe  Note— 
(a)  Gbnbballt.     Neither  by  the   English   common   law  *  nor  by  statute  in  tlie 


Mmouri. —  Koch  t.  Branch,  44  Mo.  642, 
100  Am.  Dec.  324,  b.  United  States  commiB- 
aary  voucher. 

Montana. — Creighton  v.  BUck,  2  Mont.  364. 

A'eiD  Jersey. —  lleadly  c.  Vannesa,  3  N.  J.  L. 
294,  an  ackuowledgmeiit  b;  one  peraon  that  he 
had  bought  gooda  of  another  person,  which 
the  fonner  was  to  settle  with  the  latter's 
ereditors. 

Ohio. —  Smurr  c.  Porman,  1  Ohio  272,  an 
order  drawn  bj'  the  colonel  of  a  military  regi- 
ment on  the  regimental  paymaster. 

United  State*.— Lawrence  t.  U.  S.,  8  Ct. 
CI.  262,  quartermaster's  vouchers. 

Contra,  as  to  acknowledgment  of  a  pur- 
chaser which  was  atitl  unpaid  and  due.  liowe 
t'.  Murphy,  0  Ga.  33S.  And  certiBcatea  issued 
by  the  secretary  of  the  treaiturj  under  the 
treaty  with  Mexico  are  legally  aasiguable, 
and  posBession  under  a  blank  indorsement  is 
prima  facie  evidence  of  right  to  receive  pay- 
ment. Baldwin  v.  Ely,  S  How.  (U.  S.)  680, 
13  L.  ed.  2G6. 

70.  By  being  drawn  payable  to  a  named 
person  "  only  "  ( Hackney  c.  Jones,  3  Humphr. 
(Tenn.)  012)  or  by  indorsement  that  "this 
note  is  not  transferable"  (Freidman  v.  Wag- 
ner, 1  Tex.  App.  Civ.  CaB.  B  734)  ;  but  not  by 
the  indorsement  by  a  subsequent  holder  of  his 
persona]  promise  not  to  transfer  it  (Letand  v. 
Parriott,  35  Iowa  454.  See  also  supra,  I,  A, 
3,0,  (II)  J. 

71.  I'ease  v.  Pease,  35  Conn.  131,  86  Am. 
Dec.  225.     See  also  infra,  II,  B,  4,  a,  (n). 

72.  See  infra,  II,  B,  4,  a,  (ii),  note  98, 

73.  See  infra.  II,  ^,  4,  a.   (n|,  note  97. 

74.  In  re  Barrington,  2  Sch.  &.  Lef.  112,  9 
Rev.  Rep.  01. 

75.  McLaren  r.  Watson,  26  Wend.  (N-.  Y.) 
425,  37  Am.  Dec,  200;  Watson  r,  McLaren, 
10  Wend.   (N.  Y.)  667. 

7fl.  Gamwell  v.  Pomeroy,  121  Mass.  207; 
Weed  t.  Clark,  i  Sandf.  (N.  V.)  31;  Colum- 
biana Bank  V.  Dixon,  Tapp.  (Ohio)  327,  I 
Ohio  Dec.  (Reprint)  278;  Sandford  v.  Nor- 
ton, 14  Vt.  228. 

77.  Thomaa  e.  Bishop,  2  Str.  96S.  And 
this  is  expressly  required  or  neceaaarily  Im- 
[I,  B,  4.  a] 


plied  in  the  language  of  the  statutes  of  most 
of  the  states.  See  for  example  Nor.  Instr.  L. 
I  20. 

7a  Brown  t).  Butchers',  etc..  Bank,  6  Hill 
(N.  Y.)  443,  41  Am.  Dec.  766;  Reed  t.  Roark, 
14  Tex.  329,  66  Am.  Dec.  127;  Closson  r. 
Steams,  4  Vt.  U,  23  Am.  Dec.  246;  Geary  r. 
Physic.  5  B.  ft  C.  234,  7  D.  ft  R.  663,  4  I-  J. 
K.  B.  O.  8.  147,  29  Rev.  Rep.  225,  I]  E.  C.  L. 
442. 

To  the  effect  that  it  is  gross  negligence  te 
write  a  note  partly  in  ink  with  a  material 
condition  in  pencil  see  Seibel  v.  Yanghan,  S9 
111.  267 ;  Harvey  r.  Smith,  63  111.  224. 

79.  Pennington  f.  Baehr,  48  Cal.  565 ;  Wes- 
ton ti.  Myers,  33  III.  424;  Farmers'  Bank  r. 
Ewing,  78  Ky.  264,  39  Am.  Rep.  231;  Zim- 
merman I!.  Rote,  75  Pa,  St.  188. 

80.  Colt^omio.— Collins  v.  Driacoll,  69  CaL 
660,  11  Pac.  244. 

/lltnou.— Archer  v.  Clafliu,  31  111.  306. 

Indiana. —  Seldonridge  V.  Conuable,  3!  Ind. 
376. 

Kentucky. —  Steut  r.  ClovA,  6  Litt,  (Ky.) 
206. 

ilataachasetta. —  Weld  v.  Eliot  Five  Cents 
Sav.  Bank,  158  Mass.  339,  33  N.  E.  519. 

Uissiseippi. —  Dean  t.  De  Lezardi,  24  Miss. 
424. 

JVeio  Hampthire. —  Pierc«  v.  Richardson,  37 
N.  H.  306. 

Jiew  Jeraey. —  Vandeveer  r,  Ogbum,  2 
N.  J.  L.  63, 

Tennessee.—  StaU  Bank  C.  Funding  Bd.,  18 
Lea   (Tenn.)   46. 

Texas. —  Wexel  v.  Cameron,  31  Tex.  614. 

Vermont. —  Michigan  Ins.  Co.  r.  Leaven- 
worth, 30  Vt.  11. 

rir^tnto. —  Whiting  r.  Daniel,  1  Hen.  ft  U. 
(Va.)  390. 

England.—  Hague  v.  French,  3  B.  ft  P.  173; 
Giles  V.  Boune,  2  Chit.  300,  6  M.  ft  S.  73,  IH 
B.  C.  L.  646;  De  la  Courtier  c.  Bellamy,  i 
Show.  422. 

But  it  was  pointed  out  in  Mitebell  r.  Cul- 
ver, 7  Cow.  (N.  Y.)  336,  that  a  date  "is 
necessary  to  its  free  and  nninterrupted  nego- 
tiabUity." 
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United  States**  is  a  date  essential  to  the  validity  or  negotiability  of  a  bill  o£ 
exchange  or  promissory  note. 

(b)  Local  Date.  It  U  usual  to  express  a  place  as  well  as  a  time  of  making  by 
the  date,  and  this  ia  generally  required  by  foreign  statutes,  but  is  not  required 
by  American  statutes,"  or  by  the  Lnglish  common  law." 

(3)  To  Indobseuknt  or  Acoeptanob.  In  like  manner  the  common  law 
does  not  reqnire  an  express  date  for  an  indorsement^  or,  except  in  the  case  of 
bills  payable  at  a  specitied  time  after  eight,  for  an  acceptance." 

(b)  Effect  of  Date — (1)  In  Oenbbal.  If,  however,  tlio  instrument  is 
datcd,^  tlie  date  becomes  in  general  a  material  part  of  it  and  an  alteration 
thereof  a  material  alteration,"  although  this  may  not  be  bo  in  the  case  of  the 


See  7  Cent.  Dis.  tit.  "Bilk  and  Notes," 
142. 

By  the  Billa  of  Bzchange  Act,  Bection  3, 
it  is  provided  that  a  bill  shall  not  b«  in- 
validat«d  bf  reason  of  the  fact  that  it  is  not 
dated. 

By  afi  &  17  Vict.  c.  105,  promissory  notes 
for  more  than  SOs.  and  less  than  £5,  payable 
to  bearer  on  demand,  must  bear  date  at  or  be- 
fore time  of  issue.  This  is  true  also  of  nego- 
tiable bills  and  drafts,  but  not  of  checks  on  a 
banker  under  7  Geo.  IV,  c.  B.  By  55  Geo.  Ill, 
c.  184.  aod  It  Geo.  IV,  c,  49,  checks  specifying 
the  place  of  issue  and  bearing  date  on  or  be- 
fore the  day  of  issue  were  exempted  from 
stamp  duty. 

Printed  dates,  formerly  prohibited  in  Eng- 
land in  case  of  notes  payable  to  bearer  on  de- 
mand {55  Geo.  Ill,  c.  184,  !  18),  are  now  al- 
lowed (23  &  24  Vict.  c.  Ill,  i  IS). 

81.  I'he  negotiable  Instniments  Law,  sec- 
tion £6,  provides  that  "  the  validity  and  ne- 
gotiable character  of  an  instrument  are  not 
affected  by  the  fact  that  it  is  not  dated  "  and 
•action  36  provides  that  "  where  the  instru- 
ment is  not  dated,  it  will  be  considered  to  be 
dated  as  of  the  time  it  was  issued." 

By  CaL  Civ.  Code,  i  309,  "  a.  negotiaUe  in- 
strument may  be  with  or  without  date;"  and 
section  3094  provides  that  "  the  instrument  is 
not  invalidated  "  by  the  death  pr  incapacity 
of  the  malier  at  the  time  of  the  nominal 
date. 

82.  See  Neg.  Instr.  L.  {  76. 

ESect  of  local  date  to  save  note  from  effect 


83.  Ihe  Engliih  atatntea  (55  Geo.  in, 
e.  184  and  9  Geo.  IV,  c.  40)  required  this  so 
far  aa  regarded  the  exemption  of  checks  from 
stamp  duty,  and  a  false  statement  of  the  place 
avoided  the  instrument  under  the  statutes. 
Field  V.  Woods,  7  A.  &  E,  114,  34  E.  C.  L.  82, 
8  C.  i  P.  62,  34  E.  C.  L.  804,  6  Dowl.  P.  C. 
£3,  1  Jur.  496,  8  L.  J.  K.  B.  200,  2  N.  ft  P. 
117,  W.  W.  &  D.  482;  Rex  c.  Pooley,  3  B.  &  P. 
311;  Bopart  o.  Hicks,  3  Eich.  1;  Waters  r. 
Brogden,  1  Y.  A  J.  457.  Under  this  rule  "  Dor- 
chester Old  Bank.  Estobtished  1876,"  printed 
on  a.  check  was  held  suflicient  (Stickland  c. 
Mansfield,  8  Q.  B.  675,  55  B.  C.  L.  675),  but 
not  the  heading  "  Oxford,  Worcester,  and 
Wolverhampton  Railway  Company"  (Ward 
c.  Oxford,  etc,  Co.,  2  De  G.  M.  ft  G.  750,  22 
L.  J.  Ch.  905,  I  Wkly.  Sep.  9,  51  Eng.  Ch. 
£88). 


84.  Sanger  r.  Sumner,  13  Ark.  280. 

Presumption  arising  from  date  or  absence 
of  date  see  i.i/^ra,  XIV,  E  [8  Cyc.]. 

SB.  1  Parsons  Notes  &  B.  282. 

Presumption  aa  to  written  date. —  A  writ- 
ten date,  although  in  a  different  handwriting, 
is  prexumptively  the  accepter's  act.  Glossop 
t>.  Jacob,  4  Campb.  227,  1  SUrk.  89. 

Maturity  of  bills  payable  lued  time  aftei 
sight  see  infra,  VII,  A,  8. 

86.  Impossible  date.— A  note  dated  the 
thirty-first  of  September  will  be  considered  as 
made  the  thirtieth.  Wagner  c.  Kenner,  2 
Rob.    (La.)    120. 

87.  Artonsot. — Lemay  t),  Williams,  32  Ark. 
166. 

/ndtano.— Hamilton  P.  Wood,  70  Ind.  306. 

Marylaiuf. —  Lewis  v.  Kramer,  3  Md.  265; 
Mitchell  v.  Ringgold,  3  Harr.  i.  J.  (Md.)  ISO, 
6  Am.  Dec.  433. 

i/iMouri. —  Owings  V.  Amot,  33  Mo.  406. 

Jfew  York.—  Crawford  c.  West  Side  Bank, 
100  N.  Y.  50,  2  N.  E.  881,  S3  Am.  Rep.  162. 

Ohio. —  Newman  t.  King,  64  Ohio  St.  273, 
43  N.  E.  683,  56  Am.  St  Rep.  705,  35  L.  E.  A. 
471. 

Penn*yIvanio. —  EefTner  t>.  Wenrich,  32  Pa. 
St.  423;  Stephens  v.  Graham,  7  Serg.  ft  R. 
(Fa.)  505,  10  Am.  Dee.  485. 

England.—  Bathe  v.  Taylor,  16  East  412. 

This  is  especially  true  where  the  time  of 
maturity  is  altered  (Hirschman  t.  Budd.  L.  R. 
8  Exch.  171,  42  L.  J.  Exeh.  113,  28  L.  T.  Eep. 
N,  S.  602,  21  Wklv.  Rep.  582;  Master  v.  Mil- 
ler, 4  T.  R.  320), 'although  the  alteration  is 
material  even  if  the  time  of  maturity  be  not 
changed  thereby  (Stephens!'.  Graham,  7  Serg. 
ft  R.  (Pa.)  505,  10  Am.  Dee.  485),  and  is 
true  even  of  a  bona  fide  holder,  snd  if  made 
after  indorsement  will  discharge  the  indorser 
(Lisle  V.  Rogers,  18  B,  Mon.  (Ky.)  628). 
An  alteration  of  this  sort  discharges  a  surety 
(Britton  v.  Dierker,  46  Mo.  591,  2  Am.  Rep. 
553;  Wood  c.  Steele,  6  Wall.  (U.  S.)  80,  IS 
L.  cd.  725),  unless  made  before  delivery  anil 
authorized  by  him  (Prather  p.  Zulauf,  38 
Ind.  155),  and  the  surety  will  be  discharged 
although  the  change  be  but  the  correction  of 
a  mistake  in  day  and  year  (Miller  p.  Gille- 
land,  19  Pa.  St.  119);  but  neither  drawer 
nor  accepter  is  discharged  by  the  correction 
of  a  mistake  before  delivery  by  the  a^ut  of 
both  (Brutt  K.  Picard,  R.  ft  M.  37,  27  Rev. 
Rep.  727),  and  so  where  the  alteration  was 
not  a  mere  correction  but  was  mistakenly 
■upposeJ  by  the  agent  to  be  within  his  au- 
[1,0,  l,b.(l).(B),Cl)] 


.  Google 


514     [7  Cyc] 


COMMERCIAL  PAPER 


date  of  an  indorsement,'*  for  wliicli,  as 
reijuire  an  express  date. 


1  have  seen.tbe 


law  does  not 


(2)  Not  Dependent  on  FoeiTiON.  The  position  of  the  date,  whether  at  the 
beginning  or  the  end  of  tlie  instrament,  is  immaterial." 

(3)  Where  Date  and  Delitebt  Confuot.  An  instrament  takes  effect 
from  its  delivery  and  not  from  its  date,"*  and  the  law  of  the  place  of  actnal  deliv- 
ery governs  and  not  tlmt  of  the  place  of  date  expressed ;"  Ijut  if  the  date  and 
the  time  of  delivery  differ,  the  construction  in  general  follows  its  express  date." 

(o)  Effect  of  Executing  in  Blank.  The  date  may  be  left  blank  and  filled  by 
the  holder  as  in  the  case  of  other  blanks." 

(ii)  Antbdatinq  ASD  Postdating.  Abillornote"  may  be  lawfully  antedated 
or  postdated  ^  nnlesB  such  antedating  or  postdating  is  done  in  fraudulent  evasion  of 


thorit;  (Vu  Brunt  0.  Eoff,  35  Barb.  (N.  Y.) 
601). 

88.  Griffith  p.  Cox,  1  Overt.  (Tenn.)  210. 

89.  Shpppnrd  V.  Graves,  14  How.  (U.  S.) 
605,  14  L.  ed.  618. 

90.  AUi^iaiMx. —  Flanagan  c.  Ueyer,  41  Ala. 
132. 

f^Itttois.— King  r.  Fleming,  72  III.  21,  22 
Am.  Rep.  131. 

^aine.— Hilton  c.  Houghton,  35  Me.  143. 

JfossacAuAettj. — So  a  note  dated  before,  but 
delivered  after,  a  itatute  making  it  illegal  ia 
void.  Baflej'  ti.  Taber,  5  Mass.  286,  4  Am. 
Deo.  67. 

Ifuflaurt. —  Fritach  v.  Heialen,  40  Mo.  665. 

Aeio  ffamp*fctre.— Smith  v.  Foster,  41  N.  H. 
216;  Pierce  v.  Richardson,  37  N.  H.  SOS; 
Clough  r.  Davis,  »  N.  H.  500. 

Wcio  rorfc.— Powell  v.  Waters,  8  Cow. 
<N.  Y.)  609;  Marvin  v.  McCullum,  20  Johns. 
(N.  Y.)  2BS;  Lansing  v.  Gaine,  2  Johns. 
(N.Y.I  300,  3  Am.  Dec.  422. 

Vermont. — Chamberlain  f.  Hopps,  8  Vt.  94; 
Woodford  p.  Dorwin,  3  Vt.  82,  21  Am.  Dec. 
673,  the  latter  case  holding  that  a  partner- 
ship note  drawn  and  dated  before  the  dissolu- 
tion of  the  firm,  but  not  delivered  till  after, 
cannot  relate  back  ho  as  to  bind  a  partner 
having  no  share  in  makini^  or  delivering  it 

England.—  Ex  p.  Hayward,  L.  R.  6  Ch.  548, 
40  L.  J.  Bankr.  40,  24  L.  T.  Rep.  N.  S.  7BZ, 
19  Wkiy.  Rep.  833;  Abrcy  v.  Crul,  L.  R.  5 
C.  P.  42,  3B  L.  J.  C.  P.  0,  21  L.  T.  Rep.  N.  S. 
377,  18  Wkiy,  Rep,  03;  Cox  v.  Troy,  6  B,  4 
Aid.  474,  1  D.  4  R.  38,  24  Rev.  Rep.  400,  7 
E.  C.  L.  260. 

See  also  infra,  II,  D.  2,  a,  (H  ;  and  7  Cent. 
Dig.  tit.  ■'  Bills  and  Notes,"  g  105. 

Effect  of  statute  passed  between  date  and 
delivery.^ —  A  atutute  regulating  the  amount 
of  damages  recoverable  on  bilU  will  not  ba 
applied  to  a,  bil]  which  was  delivered  after  Ha 
passage  but  dated  before.  Lennig  n.  Ralston, 
23  Pa.  St.  137. 

Effect  of  delireTy  at  expiration  of  nominal 
life  of  instniment. —  If  a  note  payable  six 
months  after  date  is  not  delivered  till  the  end 
of  the  six  months  it  will  be  construed  as  in 
elTect  a  demand  note.  Almich  f.  Downey,  45 
Minn.  400,  48  N.  W.  197. 

Date  as  frequently  naed  can  mean  only  de~ 
lively,  as  where  reference  is  to  the  date  of  an 
undated  inE'tniment.  Hague  e.  French,  3 
B,  *  P.  173 :  Giles  e.  Boure,  2  Chit.  300,  8 
M.  4  S.  73,  IB  B.  C.  L.  646;  Armitt  v.  Bre»me, 
[I,  C.  1,  6,  (1),  (E).  (I)] 


2  Ld.  Baym.  1076;  De  la  Courtier  t.  BellaniT, 
2  Show,  422. 

Intention  may  be  shown. —  Parol  evidenca 
is  admissible  to  show  that  an  undated  in- 
strument containing  no  provision  on  the  point 
was  to  take  effect  at  a  date  other  than  ita 
delivery.  Davis  v.  Jones,  17  C.  B.  tS25,  25 
L.  J.  C.  P.  91,  4  Wldy.  Rep.  248,  84  E.  C.  U 


643. 

91.  Whether  the  local  date  is  expressed 
(Leavenworth  Second  Nat.  Bank  e.  Smoot,  2 
MacArthur  (D.  C.)  371;  Hart  t.  Wills,  52 
Iowa  66,  2  N.  W.  010,  35  Am.  Rep.  2jh; 
Overton  t:  Bolton,  S  Heisk.  (Tenn.)  762.  24 
Am.  Rep.  3U7)  or  not  (Evans  c.  Anderson, 
78  III.  558;  Hyde  v.  Goodnow,  3  N.  Y.  280). 
So  a  bill  of  exchange  is  a  Pennsylvania  con' 
tract  if  drawn  and  dated  in  Philadelphia  with 
the  intention  of  making  it  such,  although  the 
day  and  year  are  filled  in  in  London  where  it 
is  sent  (Lennig  v.  Ralston,  23  Pa.  SL  137), 
but  parol  evidence  is  not  admissible  to  show 
against  a  totia  fide  holder  for  value  that  a 
note  dated  at  Boston  was  delivered  in  New 
York  where  it  would  be  void  for  usury  (Towna 
V.  Rice,  122  Moss.  07). 

82.  Luce  t.  Shoff,  70  Ind.  152;  Powell  c 
Waters,  8  Cow.  (N.  Y.)  060;  Bumpans  p. 
Timms,  3  Sneed  (Tenn.)  459  (wher«  *  nota 
was  made  payable  six  months  aft«r  date  and 
postdated  a  year). 

If  no  date  ia  expreased  in  a  note  payabl« 
so  many  days  after  date  the  time  begins  to 
run  from  delivery  (Richardson  r.  Ellett,  10 
Tex.  190),  and  the  date  of  delivery  may  be 
shown  by  parol  evidence  (Davis  r.  Jones,  17 
C.  B.  62B,  26  L.  J.  C.  P.  91,  4  Wkiy.  Rep.  248, 
84  E.  C.  L.  626;  Giles  c.  Boune,  2  Chit.  300, 
6M.  4  8.  73,  18  E.  C.  L.  646). 

93.  See  infra,  I.  C,  2,  b,  note  57. 

94.  In  like  manner  a  check  may  be  post- 
dated. Bill  p.  Stewart,  156  Mass.  608,  31  N.  E. 
380;  Bums  t>.  Kahn,  47  Mo.  App.  215;  Frazier 
II.  Trow's  Printing,  ete.,  Co.,  24  Hun  (N.  Y.) 
281;  Gatty  p.  Fry,  2  Ex.  D.  265.  46  L.  J. 
Exch.  005,.  36  L.  T.  Rep.  N.  8.  182,  2S  Wkiy. 
Rep.  305. 

95.  Alabama. — Aldridge  ff,  Decatur  Branch 
Bank.  17  Ala.  45. 

Indiana. —  Luee  v.  ShofT,  TO  Ind.  192. 
Louisiana. —  Union  Bethel  African  H.    E. 
Church  t.  Civil  Sheriff,  33  La.  Ann.  IWL 
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astatnte,**  and  eren  the  death  of  one  of  the  parties  before  tlie  day  of  ita  date  will 
not  render  a  postdated  bill  invalid  in  the  hands  of  a  ftono  fide  holder  for  value." 
e.  Designation  of  Parties  —  (i)  Maksb  on  Drawsr  —  (a)  In  General.  It 
]g  nsoeesary  to  the  negotiable  character  of  a  promissory  note  or  bill  that  the  name 
of  the  mater  or  drawer  be  expressed  with  certainty  in  it."  This  is  genenilly 
eSected  by  his  signatnre  subscrtbed  at  the  end  of  the  note  or  bill**  and  this  is 
reqaired  in  nearly  lill  of  the  United  States.'  The  name  cannot  be  stAted  in  the 
sltemative  —  one  or  other  of  several  persons  named.*  It  may,  however,  be  an 
flsuimed  name,*  althongh  sach  a  name  has  been  held  not  to  create  liability  as  an 


VaiM.— Drake  0.  Rogen,  32  Me.  S24. 

Jf aryland.— Gny  e.  Wood,  2  Harr,  ft  J. 
(Ud.)  329. 

UanaclwetU. —  Bayley  v.  Taber,  6  Mau. 
£»,  4  Am.  Vvs.  07. 

UUtittippi. —  Dean  c.  De  Lezardi,  24  Hin. 
124. 

.Ync  York. — Brcwoter  e.  UcCardell,  8  Wend.       98. 
(N.  Y.)  478. 

Pmntyhania. —  Ricbter  V.  Selin,  8  Serg. 
A  R.  (Pa.)  425. 

filmland.— FoTBUr  p.  Mackrath,  L.  R.  2 
Eich.  163;  Bull  v.  CSulIivan,  L.  B.  6  Q.  B. 
209,  40  I.  J.  Q.  B.  141,  24  L.  T.  Bep.  N.  S. 
130^  Emanuel  v.  Robarts,  9  B.  &  S.  121,  17 
L.  T.  Rep.  N.  a.  646;  Usher  v.  Dauncef,  4 
Ctmpb.  97,  Ifi  Bev.  Bep.  729;  Barker  v. 
Steme,  2  C.  L.  R  1020,  9  Excfa.  684,  23  L.  J. 
Eldi.  201,  2  Wklj.  Bep.  418;  Paamore  r. 
Korth,  13  Eaat  S17,  12  Rev.  Rep.  420. 

See  also  Neg.  Instr.  L.  I  31 ;  BilU  Ezch: 
Act.  1  13. 

96.  Aa  where  the  intention  is  to  evade  a 
prohibitor;  law  prohibiting  flgurea  in  smal] 
bill»  (Bajkj  v.  Taber,  S  Maai.  286,  4  Am. 
Dec  57),  a  statute  u^ainst  uaurj  {WilliamR 
r.  William*,  15  N,  J.  L,  255),  or  stamp  duties 
iField  V.  Woods.  7  A,  ft  E.  114,  34  E.  C.  L. 
82,  8  C.  ft  P.  52,  34  E,  C,  L.  604,  8  Dowl. 
P.  C.  23,  1  Jnr,  488,  6  L.  J,  K.  B.  209,  2 
N.  A  P.  117,  W.  W.  ft  D.  482;  Seria  p.  Nor- 
ton, 9  M.  ft  W.  309). 

Ho  pietmnption  of  fraud. —  The  antedating 
of  a  note  will  not  be  presumed  to  be  fraudu- 
\tat  (Ohio  L.  Ina.,  etc.,  Co.  v.  Winn,  4  Md. 
Cb.  253) ;  and  in  tbe  absence  of  fraud  proof 
that  it  was  antedated  by  mistake  is  no  de- 
fense, although  it  affect^  the  amount  of  in- 
tereat  to  be  reckoned  on  it  (Royce  v.  Barnes, 
11  Mete.  (Mass.)  276). 

97.  Paamore  v.  North,  13  East  517,  12  Rev, 
Bep.  420. 

98.  One  wbo  is  not  a  party  cannot  in  gen- 
eral be  held  because  of  his  interest  in  the  con- 
■ideration.  Union  Nat.  Bank  V.  Forstall,  41 
La.  Ann.  113,  6  So.  32;  Keck  c.  Sedalia Brew- 
ing Co.,  22  Mo.  App.  187 ;  Heman  v.  Fran- 
tiMo,  12  Mo,  App,  559;  Grinnell  tJ,  Suydam, 
3Sandf.  (N.  Y.)   132, 

98.  It  may,  liowever,  appear  in  the  body 
of  tbe  note  (May  v.  Miller,  27  Ala.  G15;  Tevia 
V.  Young,  1  Mete.  (Ky.)  197,  71  Am.  Dec. 
474),  althongh  this  is  unusual  and  should  be 
avoided. 

1.  Bee  H«.  Instr.  L.  ||  20.  320. 

Aa  to  necMaltr  of  alsiiatttn  aee  mfn,  L  O, 
1.].  (I). 

[85] 


8.  Ferris  v.  Bond,  4  B.  ft  Aid.  879,  23  Bev. 
Rep.  443,  6  E.  C.  L.  651.  And  eee  Wilkinson 
c.  Lutwidge,  1  Str.  648. 

a.  IWinot*.— Weston  e.  Myers,  33  HI.  424; 
Stony  Island  Hot«l  Co.  P.  Johnson,  57  111. 
App.  608. 

Indiana. — Singer  Mfg.  Co.  v.  Pau],  48  Ind. 

Turner  v.  PotUr,  56  Iowa  261,  9 
N.  W.  208  ifoOwoing  U.  S.  Rolling  Stock  Co. 
D.  Potter,  48  Iowa  56],  holding  that  an  indi- 
vidual may  adopt  or  assume  the  name  of  a 
company. 

IUa»aaoku«ettt, —  MeUedge  e.  Boston  Iron 
Co.,  5  Gush.  (Mass.)   158,  51  Am.  Dee.  59. 

If  me  York. —  Conro  P.  Port  Henry  Iron  Co., 
12  Barb.  (N.  Y.)  27,  holding  that  even  a  cor- 
poration may  be  bound  by  an  assumed  or 
adopted  name. 

iri«con«in. — Jewett  v.  Whalen,  II  Wis.  124. 

See  also  N^.  Instr.  L.  I  37 ;  BilU  Exch. 
Act,  1  23. 

The  assnmed  name  may  b«  by  the  Inad- 
vertent omission  of  the  suffix  "Jr."  (Stat« 
Bank  r.  Batty,  5  111.  200),  or  It  may  be  a 
mere  misnomer  such  aa  "  village  "  for  "  city  " 
(Cornell  Univeraity  c.  Maumee,  68  Fed.  418), 
or  "  Max  Melsheimer  ft  Co."  for  "  Melsheimer 
ft  Co."  (Melsheimer  v.  Hommel,  16  Colo.  476, 
24  Pac.  1079).  It  may  even  be  signeil  by 
matter  of  description  if  the  promisors  can  be 
ascertained,  e.  g.,  "  Steamboat  Ben  I^ee." 
Sanders  v.  Anderson,  21  Mo.  402, 

A  note  signed  by  one  without  antboilty  in 
the  name  of  another  may  be  treated  aa  an  as- 
sumed name  and  be  binding  as  such  on  the 
person  who  executed  it  (Orafton  Bank  p.  Flan- 
ders, 4  N.  E.  239),  and  evidence  is  admis- 
sible to  prove  the  adoption  by  the  real  maker 
of  a  signature  which  was  not  bis  own  (Salo- 
mon V.  Hopkins,  SI  Conn.  47,  23  Atl.  716). 

Liability  of  parties. —  The  maker  of  a  note 
is  liable  aa  maker  only  where  be  has  nsed  tbe 
fictitious  name  with  intent  to  bind  himself 
or  haa  adopted  It  for  business  or  other  pur- 
poses. Otherwise  he  is  liable  in  a  special  ac- 
tion on  tbe  case  but  not  as  maker  on  the 
note.  Bartlett  v.  Tucker,  104  Mass.  336,  6 
Am.  Rep.  240.  But  tbe  drawer  of  a  bill  of 
exchange  who  uses  a  fictitious  name  and  pro- 
cures the  discount  of  the  bill  haa  been  held 
to  be  liable  as  drawer  (Williamson  v.  John. 
son,  1  B.  ft  C.  14B,  2  D.  ft  R.  281,  1  L.  J.  K.  B 
0.  8.  65,  26  Rev.  Rep.  338,  8  E.  0.  L.  64), 
and  the  accepter  of  a  bill  drawn  tn  a  flctitlons 
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accommodation  maker,  ae  it  received  no  credit  in  the  transaction;*  and  eves 
initials  have  been  held  to  be  a  sufficient  signatare,  although  the  maker's  name 
may  not  appear  elsewhere  on  the  paper.* 

(b)  Ececutora  and  Administrators.  Execntore  and  administratora  make  onl; 
themselves  liable  by  executing  notes  in  their  official  name,*  although  the  estate 
which  the;  represent  is  designated  by  name,''  and  althougli  the  promise  in  the 
body  of  the  note  ie  made  as  executor  or  administrator.^    The  estate,  however,. 


der  of  the  peraon  who  ftctuallj'  drew  tbe  bill 
(Cooper  c.  Meyer,  10  B.  &.  C.  468,  S  L.  J. 
K.  B.  O.  8.  171,  21  E.  C.  L.  202). 

4.  Bartlett  i;.  Tucker,  104  Mass.  336,  6  Am. 
Rep.  240. 

B.  See  infra,  I,  C,  1,  J.  (n). 

6.  Alabama. —  Chrutian  c.  Morris,  SO  AU. 
EBS;  Greening  D.  Shemeld,  Minor  (Ala.)  276. 

Qeorgia. —  Hopson  v.  Jolmeou,  110  Ga.  2S3, 
34  S.  £.  848;  Hairison  v.  McClelland,  67  Ga. 
031.  But  see  Jordan  v.  Brown,  72  Qa.  495, 
holding  tlutt  the  aiguature  of  an  adminis- 
trator, as  such,  to  a  note  given  in  payment 
for  corn  furnished  an  estate  to  sustain  live 
Btock  belonging  thereto  is  sufficient  to  indi- 
cate that  it  was  for  the  debt  of  the  estate. 
Where,  however,  tbe  note  waa  signed  in  his 
individual  name  a  complaint  alleging  consid- 
eration to,  and  liability  of,  the  estate  is  de- 
murrable.    Lynch  II.  Eirbf,  65  Qa.  279. 

Indiana. —  Cornthwaite  v.  Rockville  First 
Kat.  Bank,  57  Ind.  SQ8. 

lotca. —  Tryon  v.  Oxley,  3  Greene  (Iowa) 
289. 

Kaiuiu. —  Hostetter  v.  Hoke,  IT  Kan.  81. 

Louisiana, —  Livingston  ti.  Gauasen,  21  La.. 
Ann.  286,  SB  Am.  Dec.  731;  Gillet  c.  Rachal, 
B  Rob.  (La.)  276;  Sussell  v.  Cash,  2  La.  I3E. 

Maine. —  White  v.  Thompson,  79  Me,  207,  9 
Atl.  118;  Walker  c.  Patterson,  36  Me.  273. 

Maasachuaetts. —  Plimpton  ti.  Goodell,  126 
Mass.  119. 

Mitiwaippi. —  Yerger  v.  Foote,  43  Miss.  62, 

Missouri. —  But  the  executor  or  adminis- 
trator may  show  that,  as  his  individual  con- 
tract, the  note  was  without  consideration,  and 
that  the  payee  bad  agreed  to  took  only  to  the 
estate.  Rittenhouse  c.  Ammerman,  64  Mo. 
197,  27  Am.  Rep.  215. 

New  Forfc.— Jenkins  e.  Phillips,  41  N.  T. 
App.  Div.  389,  58  N.  Y.  Suppl.  788. 

North  Carolina.— Kessler  V.  Hall,  64  N.  C. 
60. 

Pmnaylvania.—  Tassey  v.  Church,  4  Watta 
A  S.   (Pa.)   346. 

Boalh  Carolina. —  McQrath  v.  Barnes,  13 
S.  C.  328,  3S  Am.  Rep.  687. 

Tennessee. —  Boyd  f ,  Johnston,  89  Tenn. 
284,  14  S.  W.  804  (but  be  may  show  that  the 
assets  received  were  less  than  the  indebted- 
ness of  the  decedent,  and  his  liability  on  tbe 
note  proportionally  reduced  unless  some  other 
consideration  is  shown]  ;  East  Tennessee  Iron 
Mfg.  Co.  V.  Gaskell,  2  Lea  (Tenn.)  742. 

Texas. —  Gregory  v.  I-«igh,  33  Tei.  813. 

United  States.— Vetet  v.  Beverly,  10  Pet. 
(U.  S.)   532,  9  L.  ed.  522. 

England.-^  Child  ti.  Monins,  2  B.  jt  B.  460, 

S  Moore  C.  P.  232,  23  Rev.  Rep.  513;  Gibson 

r.  Minet,  2  Bro.  P.  C.  48,  1  H.  Bl.  569,  3  T.  R. 

481,    1    Rev.    Rep.    750;    Liverpool    Borough 

[I.  C,  I,  0.  (1).  (A)] 


Bank  u.  Walker,  4  De  G.  &  J.  24,  61  Eng.  Ch. 
19 ;  Searle  v.  Watenvorth,  6  Dowl.  P.  C.  684, 
2  Jur.  745,  7  L.  J.  Exch.  202,  4  M.  &  W.  9; 
Nelson  v.  Serte,  1  U.  ft  H.  456,  3  Jnr.  WO,  » 
L.  J.  Eich.  305,  4  M.  4  W.  79S. 

See  7  Cent.  Dig,  tit.  "  Bills  and  Notes,"^ 
1  260. 

So  of  an  acceptancv  (Aspinall  v.  Wske, 
10  Bing.  61,  Z  L.  J.  C.  P.  227,  3  Moore  &  S. 
423,  25  E.  C.  L,  33;  Ridout  v.  Bristow,  1  Ct. 
&  J.  231,  9  L.  J.  Eich.  0.  S.  48,  1  Tyrw.  BO; 
King  V.  Thorn,  1  T,  R.  437 )  or  of  an  accept- 
ance by  an  executor  of  a  draft  drawn  by  a 
distributee  against  his  distributive  share 
(Wisdom  v.  Becker,  62  111.  342;  Mills  «. 
Kuykendall,  2  Rlackf.  (Ind.)  47;  Schmittler 
V.  Simon,  101  N.  Y.  664,  6  N.  E.  452,  54  Am. 
Rep.  737  [renerting  26  Hun  (N.  Y.)   76J). 

A  foTtiori  where  no  descriptive  words  an 
added  a  decedent's  estate  is  not  bound  by  a 
note  signed  by  tbe  executor  without  any 
words  indicating  his  representative  charae- 
Ur.  Martin  v.  Fitch,  05  Ind.  216.  If,  hov 
ever,  the  instrument  is  for  the  benefit  of  the 
estate  the  maker  may  have  reimbursemoit 
(Peter  c.  Beverly,  10  PeL  (U.S.)  532,BL.ed. 
S22),  and  in  Louisiana  in  such  a  case  the  ex- 
ecutor may  exonerate  himself  and  charge  the 
estate  (Livingston  v.  Gaussen,  21  L*.  Ann. 
£86,  99  Am.  Dec.  731). 

Such  executor  will  not  become  Uable  indi-  | 

vidually  where  he  is  personally  incapable,  aa 
an  infant  or  otherwise,  of  becoming  liable  by 
his  contracts  as  an  Individual, 

Alabonva, — -Kirkman  e.  Benham,  28  Ala. 
601, 

Georgia. —  Poole  c.  Hines,  52  Ga,  600. 

Uiasouri. —  Rittenhouse  v.  Ammerman,  64 
Mo.  197,  27  Am.  Rep.  215, 

Tenncsiee.— Erwin  c.  Carroll,  1  Tefg- 
(Tenn.)  146. 

Virginia. —  Snead  V.  Coleman,  7  Gratt, 
(Va.)   300,  66  Am.  Dec.  112. 

England. —  Bradley  <o.  Heath,  3  Sim.  643, 
30  Rev.  Rep.  217,  6  Eng.  Ch.  643. 

7.  Alabama. —  Christian  c.  Morris,  60  Ala. 
685. 

/'(orida.— Eiggins  v.  Driggs,  21  Fla.  103. 

Georgia.—  McFarlin  v.  Stinson,  06  Oa.  396;. 
Lovelace  v.  Smith,  39  Ga.  130. 

lov>a.~  Winter  v.  Hite,  3  Iowa  142. 

Maryland. —  Curtis  v,  Somerset  Bank,  7 
Harr.  &.  J.   (Md.)   26. 

Tennessee.—  East  Tennessee  Iron  Mfg.  Cou 
V.  Gaskell,  2  Lea  (Tenn.)   742. 

England. —  Liverpool  Borough  Bank  «- 
Walker,  4  De  O.  &  J.  24,  61  Eng,  Ch,  1». 

8.  Missouri. —  Studebaker  Bros,  Mfg.  Co- 
V.  Montgomery,  74  Mo.  101. 

Tennessee. —  East  Tennessee  Iron  M{g.  Ool 
V.  Gaskell,  2  Lea  (Tenn.)  742. 
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msj  be  made  liable  -without  personal  liability  on  the  part  of  the  executor  or 
administrator  by  naing  proper  words  to  tliat  enect.* 

(o)  Ouardiant.  In  like  manner  the  note  of  a  guardian  will  bind  only  himself 
mdividnally,'"  eren  though  he  makee  his  promise  as  gnardian." 

(d)  Partnership.  Where  the  note  is  made  by  a  partnership,  its  firm-name 
thoold  be  used,  ana  when  it  is  used  the  paper  is  prima  facM  the  note  of  the 
partDerehip.'*  Otherwise  the  name  must  Biibstantially  describe  the  firm  in  order 
to  be  binding  apon  its  members.'*  A  firm  may,  liowever,  like  an  individual 
maker,  nse  an  assamed  name  and  be  bound  by  it,"  or  it  may  use  the  joint  names 
of  the  several  partners,"  and  this  is  the  osnal  form  of  execution  for  joint  mak- 


Temu.—  angt>Tj  c.  Leigh,  33  To..  813. 

England.— Cbitds  r.  Monina,  Z  B.  ft  B.  4Q0, 
5  Moore  C.  P.  2S2,  23  Her.  Rep.  513;  Ashby 
c.  Ashbf,  7  B.  A  C.  444,  14  E.  C.  L.  S02. 

Canada.— Kbtt  v.  Parsoua,  11  U.  C.  C.  P. 
513. 

Contra,  Davis  e.  French,  20  Me.  21,  37 
An.  Dec.  3S ;  Steek  v.  McDowell,  »  8m.  k  H. 
IMUb.)  193.  And  in  AlHbanui  under  atatuta 
the  rule  is  diSerent  if  the  note  is  made  for  a. 
debt  of  the  estate  and  under  a  statutory  or- 
der of  the  probata  court.  MeCaUey  r.  Wil- 
burs, 77  Ala.  649. 

9.  As  by  stipulating  for  payment  out  of 
tbe  estate  only  ( Studebaker  Brae.  Mfg.  Co. 
T.  Montgomery,  74  Mo.  101 1  or  by  providing 
ttut  it  shall  not  bind  the  maker  intuvidually 
(Gi&ften  Nat.  Bank  v.  Wing,  172  Mass.  613. 
SZ  .\'.  £.  1067,  70  Am.  Bt.  Rep.  303,  43 
U  R.  A.  831 ;  Morehead  Banking  Co.  t>.  More- 
head,  116  N.  C.  413,  21  S.  E.  191). 

10,  a«orffia.~  Poole  p.  Wilkinson,  42  Qa. 
SJ9. 

Louitinno. —  Lapeyre  v.  Weeks,  SB  La.  Ann. 
M4;  Coons  v.  Kendall,  27  La.  Ann.  443.  But 
tbe  ward's  estate  is  bound  by  a  not«  author- 
ized bj  the  probate  court  and  signed,  "  P.  F. 
Kendall,  tutor."  Coons  t>.  Kendall,  27  La. 
Ann.  443.. 

UiMtittippi. —  Robertson  t>.  Banks,  1  Sm. 
t  M.  (Miss.)  060, 

Tennewee.— Carter    v.     Wolfe,     1     Heiak. 


(Tea 


reem,— Gibson  v.  Irby,  17  T«.  173. 

The  f«ct  that  the  gtuidlan  has  been  dii- 
cIiAigea,  and  cannot  look  for  reimbursement 
does  not  aBcct  the  liability.  Tbaeher  v.  Dins- 
more,  O^ass.  289,  4  Am.  Dec.  01. 

11.  ForsUr  e.  FuUer,  0  Mass.  68,  4  Am. 
Dec.  87. 

12.  Indiana. —  Ensminger  v.  Marvin,  6 
Blackf.  tind.)  210. 

Kantat. —  Adams  v.  Buggies,  17  Kan.  237. 

Kenlvckg. —  Hamilton  c.  Summers,  12 
B.  Hon.  (Ky.)   11,  64  Am.  Dec.  500. 

Maryland. —  Manning  v.  Hays,  0  Md.  6; 
Thurston  v.  Lloyd,  4  Md.  283. 

Michigan. —  Carrier  r.  Cameron,  31  Hich. 
373.  Ig  Am.  Rep.  192. 

Veu  York. —  National  Union  Bank  V.  Lan- 
don,  66  Barb.  [N.  Y.)  180;  Whitsker  v. 
Brown,  16  Wend.  (N.  Y.)  605. 

Pemuytvania. —  MifBin  c.  Smith,  17  Serg. 
A  K.  (Pa.)  165.  So  as  to  indorsements. 
Moorebead  e.  Qilmore,  77  Pa.  St.  118,  18 
Am.  Bep.  435, 


Bank."  Forbes  i;.  Marshall,  11  Eich.  166,  24 
L.  J.  Ezch.  306,  4  Wkly.  Rep.  480.  So  an 
indorsement,  "  Elwyn  A  Co."  has  been  held  t« 
be  binding  on  the  two  persons  who  were  part- 
ners trading  in  the  name  of  "  Elwyn  &.  Co." 
Drake  v.  Elwyn,  1  Cai.  {N.  Y.)   184. 

InsnfBcient  description. — "W.  B.  Seawell" 
for  "W.  B.  Seawell  A  Co."  Alabama  Coal 
Min.  Co.  «.  Brainard,  3S  Ala.  476.  "New- 
castle Coal  Company "  for  the  "  Newcastle 
and  Sunderland  Wall's  End  Coal  Company." 
Faith  V.  Richmond,  11  A.  £  E.  339,  9  L.  J. 
Q.   B.   97,  3  P.  &  D.   137,   39  E.   C.  L.   197. 


146,  2  D.  &  R.  281,  1  L.  J.  K.  B.  O.  S.  05,  2B 
Rev.  Rep.  336,  8  E.  C.  L.  04,  the  former  nanw 
being  also  used  by  the  firm  for  some  pur- 

Siaes.  "  John  Blurton  &  Co."  for  "  John 
lurton."  Kirk  c.  Blurton,  12  L.  J.  Exch. 
117,  9  M.  &:  W.  284. 

Where  one  seal  is  added  it  will  prima  facie 
hind  only  the  partner  who  wcecuted  it,  as 
against  a  surety,  even,  who  auppoaed  he  was 
signing  as  surety  for  the  firm.  Harter  V. 
Moore,  5  Blackf.   (Ind.)   367. 

14.  Melsheimer  v.  Hommel,  15  Colo.  475, 
24  Pac.  1079;  Markham  v.  Hazen,  49  Ga.  670 
(where  a  f,rm  was  formed  to  publish  a  paper 
called  "The  Opinion,"  and  it  was  held  that 
the  firm  was  liable  on  an  acceptance  given  by 
one  partner  "  For  the  Opinion  newspaper 
for  goods  afterward  used  by  the  firm)  ;  Mof- 
fat c.  McKissick,  B  Baxt.  (Tenn.)  617;  Thick- 
nease  i>.  Bromilow,  2  Cr.  k  J.  425. 

Where  there  is  no  firm  and  a  firm-name  la 
used  by  one  person  in  a  joint  transaction 
with  the  knowledge  of  the  other  it  will  bind 
both.  Smith  t;.  Hill,  46  Vt.  90,  12  Am.  Rep. 
189. 

IB.  CoHneof tout.— Fillej'  v.  Phelps,  18 
Conn.  294. 

Kentttoky. —  National  Exch.  Bank  t>.  Wil- 
gUB,  96  Ky.  309,  15  Ky.  L.  Rep.  763,  25  S.  W.  2. 

Maatachuaettg. —  Trowbridge  v.  Cushman, 
24  Pick.   (Mass.)  310. 

Okio. —  Meier  «.  Cardington  First  Nat. 
Bank,  65  Ohio  St.  44S,  46  N.  E.  907. 

United  atale».—  In  re  Warren,  2  Ware 
(U.  S.)  322,  29  Fed.  Cas.  No.  17,191,  5  N.  Y. 
Leg.  Obs.  327. 

£n(rland.— Macloe  v.  Sutherland,  3  E.  &  B. 
1,  77  E.  C.  L.  1. 

Efiect  of  having  flnn-tuuns. —  This  i*  tma 
[I.  C.  I,  ft  (I),  (D)] 
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ers  wlio  are  not  psrtDen."  The  partQersbip  may  also  assiime  and  use  the  name 
«f  aa  iadtTidaal  partner  as  the  firm-name,  and  will  be  bound  in  sach  case  bj  a 
note  for  its  bene6t  in  that  name,"  bnt  the  inconTenience  of  this  practice  is  obvi- 
ous and  Buch  paper  will  be  presomed  to  be  that  of  the  individual  and  not  that  of 
4he  firm,''  uiiiees  it  ie  sliowu  to  have  been  adopted  aa  the  firm-name ; "  and  even 
"where  the  individaal  name  is  not  the  firm-name  a  partner  may  use  it  in  ways  that 
"will  bind  the  firm,^  although  in  general  a  note  which  is  ezecnted  in  the  name  of 
-«n  individual  partner  will  not  bind  the  firm.*' 

V«to  York. —  Chemung  N&t.  Bank  K.  Ingn- 
hom,  68  B»rb.  (N.  Y.)  200;  Socheoter  Bank 
B.Monteath,  1  Den.  (N.  Y.)  «2,  43  Am.  Dee. 


■«Teit  aft«r  the  adoption  and  publication  of  a 
^flrm-naiDe  (Norton  v.  Seymour,  3  C.  B,  792, 
11  Jur.  312,  16  L.  J.  C.  P.  100,  54  E.  C.  L. 
7B2),  and  a  fortiori  before  adoption  of  such 
«  name  (Kitner  v.  Whitlock,  83  III.  613). 
On  the  other  hand  such  an  instrumeut  has 
ibeen  held  not  prima  facie  firm  paper  {Gaj  v. 
•Johnaon,  4S  N.  H.  687;  Richardson  c.  Hug- 
.^s,  23  N.  H.  lOS),  unless  the  Arm  is  shown 
to  hare  no  finu-ikame  (McGrq^r  v.  Cleve- 
Jand,  3  Wend.  (N.  Y.J  476). 

16.  Waite  V.  Foster,  33  Me.  424. 

17.  Bentley  c.  Clark,  3  Dana  (Kj.)  664; 
Kinsman  v.  Dallam,  6  T.  B.  Mon.  (Ey.)  3B2; 
South  Carolina  Bank  c.  Caae,  8  B.  &  C.  427, 
«  L.  J.  K.  B.  0.  S.  364,  2  M.  &  R.  469,  16 
E.  C.   L.   213;   Smith  v.  Craran,   1  Or.  t  J. 

«00,  9  L,  J,  Esoh.  0,   S.   174,  1  Tyrw.  308; 

'Wintle  V.  Crowther,   1   Cr.  k  J.  316,  9  L,  J. 

l£zcb.  0.  S.  86,  1  Tyrw,  210.  So  four  partr 
Iteni  can  use  a  flrm-name  including  only  tha 
individual  names  of  tvo  partners.  Voorhees 
t>.  Jones,  89  N.  J.  L.  270. 

Mnit  be  sivsn  and  received  u  firm  note. — 
In  order  to  make  a  note  signed  in  the  indi- 
"vidual  name  of  one  of  the  partnera  binding 
vpon  the  firm,  it  must  be  made  to  appear  af- 
flrmativetj  tha^  it  was  given  and  received  i 


'.  Binney.  6  Mason  (U.  S.)  176,  28  Fed.  Caa. 
So.  10,791 1 ,  and  where  money  Is  obtained  on 
one  partner's  note  the  mere  fact  that  it  is 
applied  to  firm  purposes  does  not.  make  it  a 
partnership  note  (OraeS  c.  Hitchmui,  6 
Watts  (Pa.)  64S). 

Name  tor  special  porpose. —  Where  the 
name  of  one  partner  is  used  only  for  the 
bank  account  of  the  Arm,  the  firm  will  bo 
liable  on  a  check  drawn  by  him  on  the  firm 
liiisiness  (Crocker  v.  Colwell,  46  N.  Y.  212) 
aind  on  a  note  made  in  the  partnership  busi- 
ness (Buckner  v.  Lee,  8  Ga.  28S),  especially 
If  supported  by  admissions  of  the  other  part- 
ner (Scekell  r.  Fletcher^  53  Iowa  330,  5  N.  W. 
200;  Brannon  c.  Hursell,  112  Mass.  63)  ;  and 
4be  death  of  the  partner  in  whose  name  the 
liusiness  was  transacted  and  the  note  given 
'will  not  relieve  the  surviving  dormant  part- 
ner from  liability  to  an  Indorsee  (Scott  v. 
Colmesnil,  7  J.  J.  Marsh.  (Ky.)  416.  And 
900  In  re  Warren,  2  Ware  (U.  S.)  322,  29 
fed.  Cas.  No.  17,191,  6  N.  Y.  Leg.  Obs. 
327). 

18.  Maine. —  Mercantile  Bank  D.  Cox,  38 
Ue.  600. 

UamachtttettB. — Manufacturers',  etc.,  Bank 
«.  Winship,  6  Fick.  (Mass.)  11,  16  Am.  Dec 
369. 

[I.  C.  1,  e,  (I),  (D)] 


Ohio. — Magnider  v.  MeCandlis,  3  Ohio  Dee. 
(Reprint)  2S9,  6  Wkly.  L.  Oaz.  leS. 

United  StetM.— Nicholson  v.  Pattoo,  ! 
Cranch  C.  C.  (U.  S.)  164,  18  Fed.  Cas.  No. 
10,260. 

England. —  Furse  v.  Sharwood,  8  Q.  B.  3SS, 
2  G.  4  D.  116,  6  Jur.  S64,  11  L.  J.  Q.  B,  119, 
42  E.  C.  L.  726;  E»  p.  BoUtho,  Buck.  100; 
Wintle  V.  Crowther,  1  Cr.  t  J.  316,  9  K  J. 
Exch.  0.  S.  66,  1  lyrw.  210. 

Bnt  partnership  Uabilit7  was  presnmcd 
whue  the  individual  partner  had  no  sepa- 
rate business.  Yorkshire  Banking  Co.  v.  Beat- 
eon,  5  C.  P.  D.  109,  49  L.  J.  C.  P.  380,  42 
L.  T.  Rep.  N.  S.  45S,  28  Wkly.  Bep.  S78  [af- 
firming 4  C.  P.  D.  204,  where,  however,  the 
note  was  shown  to  have  been  given  by  author- 
ity of  the  firm  and  in  its  business]. 

10.  Palmer  r.  Stephens,  1  Den.  (N.  Y.| 
471. 

If  anch  isdividnal  name  ia  nied  by  the  fim 
and  a  bill  is  drawn  in  that  name,  and  ac- 
cepted by  the  partner  in  his  individual  name 
and  both  partners  become  bankrupt,  their 
separate  estates  will  be  liable  individually  to 
a  bolder  without  notice.  Ed  p.  Husband,  i 
Glyn.  ft  J.  4,  6  Madd.  419. 

90.  As  by  drawing  in  his  individual  name 
on  the  firm  for  a  firm  debt  (Dougal  v.  Cowles, 
E  Day  (Conn.)  Eli)  or  by  accepting,  in  his 
own  name,  a  bill  drawn  on  the  firm  ( Pannell 
c.  Phillips,  ES  Ga.  618;  Tolman  c.  Hanrahan, 
44  Wis.  133;  Mason  v.  Rumsey,  1  Campb. 
384;  Stephens  t>.  Reynolds,  2  F.  &  F.  147,  S 
H.  4  N.  613,  29  L.  J.  Eich.  278,  2  L.  T.  Rep. 
N.  8.  222;  Jenkins  e.  Morris,  16  M.  *  W. 
S77.  Contra,  Heenan  v.  Nash,  6  Minn.  407, 
83  Am.  Dec.  790,  holding  that  there  is  no  lia- 
bility of  individual  or  firm  on  such  an  ac- 
ceptance. But  the  firm  may  be  held  liable  for 
the  money  had  and  received  by  its  authoril? 
and  to  its  use.  Dentin  v.  Rodie,  3  Cami^ 
493,  14  Rev.  Rep.  823,  See,  however,  Emly  V. 
Lye,  IE  East  7,  13  Rev.  Rep.  347). 

21.  Bank  of  Commerce  v.  Selden.  3  Minn. 
lES;  SiSkin  v.  Walker,  2  Campb.  308,  11  Rev. 
Rep.  715;  In  re  Adansonia  Fibre  Co..  B  Ch. 
App.  636;  Smith  v.  Craven,  1  Cr.  t  J.  600,  fl 
L.  J.  Eich.  0.  S,  174,  1  Tyrw.  308;  Emly  t. 
Lye,  15  East  7,  13  Rev.  Rep.  347;  NichoUoo 
V.  Ricketts,  2  E.  *  E.  497,  6  Jur.  N.  S.  42i 
20  L.  J.  Q.  B.  65,  1  L.  T.  Rep.  N.  S.  644,  8 
Wkly.  Rep.  BU,  105  E.  C.  L.  497.  Especially 
where  the  instrument  was  drawn  in  violatien 
of  an  e^reu  agreement  between  the  pKrt- 
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(e)  Principal  and  Agent —  {!)  NBOKssnr  Foe  Dtsclosino  Names.    Wher& 
the  maker  of  a  note  executes  it  by  hie  agent,  it  is  not  necessary  that  the  agent's 
"^  or  authority  to  act  **  should  appear ;  but  the  principal's  name  should 


appear,  and  if  it  does  not  the  agent  is  individnatlv  liable  as  maker,"  althongh 
the  payee  knows  him  to  be  acting  merely  as  agent"*  and  the  name  of  the  princi- 
pal was  disclosed,**  altlioagh  the  inetrament  was  given  in  the  principal's  bnsineea 

iier».  Ontnby  MIn.,  ete.,  Co.  v.  I^verty,  150  Perry,  42  N.  Y.  App.  Div,  247,  58  N,  Y.  SuppU 
P».  St.  287,  28  Atl.  207. 

A  joint  biuiness  of  aeveral  flmia  will  not 
make  bills  drawn  in  the  business  by  either 
firm  the  joint  obligation  of  all.  In  re  Adui- 
■onia  Fibre  Co.,  0  Ch.  App.  636. 

Aa  a£cnt,  although  authorized  to  make 
aolea  for  the  flrni,  cannot,  by  a  note  in  the 
luUDC  of  one  partner,  bind  either  the  firm  or 
tbe  individual,  unless  the  Grm  adopts  such 
nsme.     Palmer  v.  SUphena,  1  Den.  (N.  Y.) 


471. 

Efiect  of  benefit  to  partnership. —  The  firm 
is  not  liable  on  the  not«,  by  reason  merely  of 
its  liability  for  the  debts  for  which  it  was 
given  (Ontario  Bank  c.  Hennessey,  48  N.  Y. 
645),  because  the  bill  is  expressly  drawn  "on 
kecount  of  the  firm  (Cunningham  v.  Smith- 
son,  12  Leigh  (Vs.)  32),  or  because  the  pro- 
ceeds go  to  the  firm  or  are  applied  to  pay  its 
debU  (McCauley  v.  Gordon,  64  Ga.  221,  37 
Am.  Pep.  68;  Logan  o.  Bond,  13  Oa.  102; 
Jlneklin  e.  Crutcher,  6  Bush  (Ey.)  401,  99 
Am.  Dec.  680  {.overruling  Hikes  v.  Crawford, 
4  Bush  (Ky.)  19];  Redenbaugh  t).  Kelton, 
130  Mo.  558,  32  S.  W.  87 ;  Taltmadge  v.  Pen- 
cyer,  35  Barb.  (N.  Y.)  120;  Holmes  v.  Bur- 
ton, 9  Vt.  262,  31  Am.  Dec.  621). 
'  Intention  goTcma. —  Whether  the  liability 
is  that  of  the  Brm  or  of  the  individual  is  often 
a  question  of  intention.  Smith  v.  Turner,  fl 
Bush  (Ky.)  417.  This  may  appear  by  anb- 
seqaent  consent  of  the  partners  (Carter  v. 
Mitchell,  04  Ky.  261,  16  Ky.  L.  Rep. '53,  22 
S.  W,  83)  or  by  their  use  of  the  proceeds 
(WhiUker  v.  Brtftra,  16  Wend.  (N.  Y.)  505), 
but  only  where  credit  was  given  the  Drm  and 
the  beneflt  received  by  it  (Sal^m  Nat.  Bank 
p.  Thomas,  47  N.  Y.  15;  Puckett  e.  Stokes,  2 
Bait.  (Tenn.)  442).  Thus  where  one  part- 
ner, representing  that  he  was  acting  for  the 
partnership,  gave  a  note  for  goods  sold  to 
both,  both  were  held  liable.  Beekell  v. 
Fletcher,  63  Iowa  330,  5  N.  W.  200;  Wood- 
ward p.  Winship,  12  Pick.  (Mass.)  430;  On- 
tario Bank  V.  Hennessey.  48  N.  Y.  545.  Fre- 
quently the  intention  not  to  hold  the  firm  is 
apparent,  as  where  a  partnership  debt  is  paid 
bg'  the  not«  of  an  individual  partner  secured 
by  outside  collateral  (Adams  c.  Reid,  66  Oa. 
214),  and  this  iQt«ntion  may  be  presumed,  if 
tbere  is  neither  credit  given  to  the  firm  nor 
benefit  received  by  it  (Foster  v.  Hall,  4 
Humphr.   {Tenn.)   346). 

Wbfre  an  individual  itMfl  hia  individnal 
tune  and  alM  an  aaanmed  pattnerihip  name 
and  contracts  debts  in  both  capacities  his  as- 
sets will  be  distributed  pro  rata.  McDermott 
c.  Halleck,  61  Kan.  486,  69  Pac.  t074. 

ae.  Rock  Island  First  Nat.  Bank  t>.  Loy- 
faed,  2S  Minn.  396,  10  N.  W.  421;  Youngs  r. 


28.  Bettis  v.  Bristol,  56  Iowa  41,  8  N.  W.. 
808;  Neaves  v.  North  SUte  Min.  Co.,  90  N.  C. 
412,  47  Am.  Rep.  S20.  See  also  Neg.  Instr.  L^ 
)  38. 

24.  Georgia.— Graham  e.  Campbell,  66  Oa^ 
2S8. 

Matne. —  Hancock  C.  Fairfield,  30  Me.  299b 
Snow  u.  Goodrich,  14  Me.  235. 

Mattachuaetta. —  Stachpole  V.  Arnold,  It 
Mass.  27,  e  Am.  Dec.  160. 

Minnesota, —  Bass  c.  Randall,  1  Minn. 
404. 

yebraaka.—  Webster  v.  Wray,  10  Nehr.  058. 
27  N.  W.  644,"  66  Am.  Rep.  754  [werruKny 
17  Nehr.  67B,  24  N.  W,  207]. 

\eu!  York.—  Snelling  v.  Howard,  61  N.  Y. 
373  la/firming  7  Rob.  (N.  Y.)  400];  Roches- 
ter Bank  v.  Monteath,  1  Den.  (N.  Y.)  402,^ 
43  Am.  Dec.  681. 

Virginia. —  Hopkins  v.  Blane,  I  Call  (Va,). 
361. 

England. — Alexander  v.  Sixer,  L.  R.  4  Exch.. 
102;  Sowerby  e.  Butcher,  2  Or.  &  M.  368,  % 
L.  J.  Exch.   80,  4  Tyrw.   320;   Leadbitter  l 


Farrow,  6  M.  ft  S.  346,  17  Rev.  Rep.  345. 

Canada. —  Hai 
Super.  Ot-  496. 


Canada. —  Hamilton    v.    Jones,    10    Quebei* 


See  also  Neg.  Instr.  L.  |  30;  Bills  Exch^ 
Act,  I  26. 

It  must  clearly  appear  from  the  Instni- 
ment,  not  only  that  the  party  is  agent  but. 
that  he  means  to  act  for  and  bind  his  prin- 
cipal, and  not  to  draw,  accept,  or  indorse  tho- 
bill  on  his  own  account  or  he  will  be  deemed 
to  have  conlracted  in  his  personal  capacity. 
Sydnor  P.  Hurd,  8  Tex.  98.  Nothing  can  b«- 
looked  to  but  the  instrument  itself.  Knott 
V.  Venabie,  42  Ala.  186. 

25.  French  P,  Price,  24  Pick.  (Mass.)  I3{ 
Hastings  v.  Lovering,  2  Pick.  (Mass.)  214,  1% 
Am.  Dec.  420;  Goupy  v.  Harden,  Holt  342, 
3  E.  C.  L.  139,  Z  Marsh.  464,  7  Taunt.  159, 
2  E.  C.  L.  306.  17  Rev.  Rep.  478.  Contra^ 
Hicks  V.  Hinde,  9  Barb.  (N.  Y.)  628,  6  How^ 
Pr.    (N.  Y.)    L 

28.  Andrews  v.  Allen,  4  Harr.  (Del.)  452t 
Bedford  Commercial  Ins.  Co.  t.  Covell,  8  Mete. 
(Mass.)  442;  Collins  v.  Buckeye  SUte  Ina. 
Co.,  17  Ohio  St.  216,  93  Am.  Dec.  612;  Ar- 
nold n.  Sprague,  34  Vt.  402.  Contra,  in  Louis- 
iana. Milligan  c.  Lyie,  24  La.  Ann.  144. 
And  see  Roberte  v.  Austin,  5  Wbart.  (Pa.) 
313  (where  the  drawer  acted  as  agent  for  thft 
drawee,  in  his  individual  name,  with  knowl- 
edge of  the  payee)  ;  Lockwood  r.  Coley,  2% 
Fed.  192  [following  Merchants'  Bank  p.  Cen- 
tral Bank,  1  Ga.  418,  44  Am.  Dec.  665} 
(where  the  principal  was  known  and  recog- 
nized as  BUch  in  the  execution  of  the  not^ 
[I,  C  1.  e,  (I).  (.).  (1)] 
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ADd  the  consideration  was  beneficial  to  hiin,*^  notwithstandiDg  a  direction  in  the 
instrument  to  charge  to  the  principal's  account,"  and  although  the  agent  was 
aariiorized  b/  the  principal*  and  the  principal  is  not  liable  on  the  paper,"  not- 
vithetandiug  the  agent  acted  hy  aatboiity  ^  althongh  he  ma;  be  bonnd  by 
ratification* 

(2)  How  Peihoipal  Disclosed  —  (a)  By  Benefit  Dkeivbd.  The  fact  that  the 
oonsideratioa  for  the  paper  was  some  benefit  to  the  principal  ie  not  sufficient  of 
itself  to  control  the  ordinary  conclusion  from  the  signatare  of  the  agent  and  make 
the  bill  or  note  tlie  obligation  of  the  principal ; "  but  an  expression  to  that  ejfect 
on  the  face  of  t)ie  bill  or  note,  being  some  indication  of  the  intention  of  the  pa> 
ties,  is  often  held  to  be  sufBcient  to  make  it  the  note  or  bill  of  the  priucipttL" 


and  authorized  the  agent  to  aign  notes  in  that 
w^  in  the  course  of  the  principal's  business) , 

2T.  Crum  v.  Boyd,  9  Ind.  289  i  Snow  c. 
Qoodrich,  14  Me.  235  ;  Bradiee  t).  Boston  Olasa 
Uantifactoij,  16  Pick.  (Mass.)  347. 

aa  Snow  V.  Goodrirh,  14  Me.  235;  Newhall 
v.  Dunlap,  14  Me.  180,  31  Am.  Dec.  45;  Baaao. 
O'Brien,  12.  Gray  (Maaa.)  477;  Bank  of  British 
North  America  f.  Hooper,  5  Gray  (Maaa.)  567, 
66  Ant.-Dec.  390;  Mayhew  f.  Prince,  II  Mass. 
64;  Ooupy  t>.  Harden,  Holt  342,  3  E.  C.  L. 
139,  'd  Marsh.  454,  7  Taunt.  159,  2  £.  C.  L. 
306,  17  Rev.  Rep.  306;  Leadbitt«r  «.  Farrow, 
6  M.  <£  S.  345,  17  Kev.  Hep.  345.  But  see 
Hager  v.  Rice,  4  Colo.  90,  34  Am.  Rep.  68 
{.AUapproving  Tannatt  v.  Rocky  Mountain 
Nat  Bank,  1  Colo.  27S,  9  Am.  Rep.  156] ; 
Uaher  v.  Overton,  9  La.  116. 

08.  Snow  D.  Goodrich,  14  Me.  236;  Bradlee 
().  Boston  OlassUaoufactory,  16  Pick.  (Maw.) 
347.  Contra,  if  he  signed  as  agent,  under  au- 
thority.     Cupe    Fear    Bank    C.    Wright,    48 

SnbHqnent  ratiflration  by  the  principal 
does  not  relieve  the  agent.  Sturdivant  c. 
Hull,  69  Me.  172,  8  Am.  Rep.  409. 

Sa  Stackpole  u.  Arnold,  11  Mass.  27,  6  Am. 
Dec.  150;  Boltea  v.  Walton,  2  E.  D.  Smith 
(N.  Y.)  164i  New  York  State  Banking  Co.  c. 
Van  Antwerp,  23  Mis;.  (N.  Y.)  38,  61  N.  Y. 
Suppl.  653;  Ezell  c.  Edwards,  2  Tex.  App. 
Civ.  Cas.  {  767;  Bult  v.  Morrell,  12  A.  k  E. 
745,  40  E.  C.  L.  369 ;  Ducariy  p.  GJU,  4  C.  &  P. 
121,  19  E.  C.  L.  436. 

The  piincipal  is  liable  for  gooda  poichaaed 
for  bim  by  his  authority  for  which  the  note 
is  given,  although  he  does  not  authorize  the 
note  (Emerson  c.  Province  Hat  Mfg.  Co.,  12 
Mass.  237,  7  Am.  Dec.  66;  Sauer  v.  Brinker, 
77  Mo.  289:  Kuffin  v.  Mebane,-41  N.  C.  607: 
Harper  v.  Tiffin  Nat  Bank.  64  Ohio  St.  425, 
44  N.  E.  07 )  ;  and  in  ladiana  on  the  note  it- 
self (Second  Baptist  Church  v,  Furber,  109 
Ind.  492,  10  N.  E.  118). 

31.  Thurston  r.  Mauro,  1  Greene  (Iowa) 
231;  Brown  p.  Parier.  7  Allen  (Mass.)  337. 
Contra,  Rope  v.  Van  Wagner,  3  N.  Y.  St  156, 
where  the  note  was  given  in  the  principal's 
buaineaa.  And  although  a  resolution  of  a  cor- 
poration, authorizing  defendants  to  make  the 
not«  in  the  name  o^  and  as  the  note  of,  the 
corporation,  was  attached  to  the  note.  San 
Bernardino   Nat.    Bank    g.   Andreson,    (Cal. 


I  Pac.  : 


32.  Paul   1-.   Berry.  78  El.  158;   Walter  c. 
School   Trustees,    12   III.    63;   Trenton   First 
[I.  C,  1.  c  (1),  (B).  (I)] 


Nat.  Bank  D.  Gay,  63  Mo.  33,  21  Am.  Rep. 
430;  Dow  v.  Spenny,  29  Mo.  386. 

33.  The  cases  holding  the  pdndpal  liable 
hjive  involved  some  other  dictunatance  indi- 
cating an  intent  to  bind  the  principal,  e.  g., 
the  official  title  of  the  agent  following  his 
signature  (Johnson  v.  Smith,  21  Conn.  627; 
Thompson  c.  Tioga  R.  Co.,  30  Barb.  (N.  Y.) 
79;  Markley  c.  Quay,  14  PhUa.  (Fa.)  164,  37 
l^eg.  Int.  (Pa.)  14)  or  the  agent's  character 
aa  a  public  ofBcial  (Monticello  c.  Kendall,  72 
Ind.  91,  37  Am.  Rep.  139;  Great  FatU  Bank 
V.  Farmington.  41  N.  H.  32).  So  where  the 
receiver  accepted  a  draft  drawii  on  him  ai 
such  for  the  corporation  business.  Orpberts 
V.  Smith,  62  N.  Y.  Suppl.  409.  In  several 
cases  the  agent's  name  has  been  held  to  have 
been  adopted  for  business  purposes  by  the 
principal  (Melledge  e.  Boston  Iron  Co.,  S 
Cush.  (Mass.)  158,  51  Am.  Dec.  69;  Conro  t. 
Port  Henry  Iron  Co.,  12  Barb.  (N.  Y.)  27; 
Davenport  t.  West  Virginia  Oil,  etc.,  Co.,  17 
W-  Va.  135;  Lockwood  v.  Coley,  22  Fed,  192), 
or  recognized  by  a  long  course  of  procedure 
(Mead  u.  Keeler,  24  Barb.  (N.  Y.)  20;  Hsiley 
First  Nat  Bank  r.  G.  V.  B.  Min.  Co..  88  Fed. 
430)  or  by  its  conduct  in  the  particular  trans- 
action (McQarry  v.  Tanner,  etc.,  Co.,  21  LUh 
16,  59  Pac.  93).  And  in  Melledge  v.  Boston 
Iron  Co.,  6  Cush.  (Mass.)  158,  61  Am.  Dec- 
69,  the  principal  had  estopped  himself  by 
conduct  which  deceived  the  payee  as  to  lbs 
real  character  of  the  paper. 

34.  California. — Haskell  v.  Cornish,  13  CaL 
46. 

/ndtflna.— McHenry  V.  Dullield,  7  Blacfcf. 
(Ind.)  41.  A  fortiori  in  the  case  of  a  note  by 
a  public  officer.  Sheffield  School  Tp.  c.  An- 
dress,   50   Ind.    167,   township  trustee. 

Kentucky. —  Carson  v.  Lucas,  13  B.  Mul 
(Ky)   213. 

JUossachiuetta. —  Chipman  V.  Foster,  IIB 
Mass.   180. 

Michigan. —  Bailey  v.  Tompkins,  127  Hidu 
74,  86  N.  W.  400. 

Miaaoitri. —  Klostermann  v.  Loos,  68  Mo. 
290;  McClellan  v.  Reynolds,  40  Mo.  312; 
Tutt  V.  Hobbs,  17  Mo.  486,  the  last  case  hold- 
ing the  rule  applicable  boUi  to  private  agents 
and  public  officers. 

Vevi  Bampahire. —  Dow  «.  Moore,  47  N.  H. 
419. 

Hew  York.—  Horton  V.  Garriaon,  23  Bsrb. 
(N.  Y.)   176. 

8oalh  Carolina. —  Ligon  v.  Irvine,  I  Rich- 
(S.  C.)   602. 
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This  ia  not  always  tL«  case,  however,  and  in  many  Buch  inetaQces  the  ageiit  is  held 
to  be  bound  personally.** 

(b)  Bt  Fobk  of  pRoidsB.  If  the  promise  is  made  in  the  body  of  the  note  in 
the  principal's  name  it  is  his  note,  whether  the  agent's  signatnre  discloses  the 
principal's  name  "  or  not,"  but  it  is  not  enongh  that  the  principal's  name  appeitr 
in  the  agent's  official  title,  even  though  this  is  in  the  instrument  itself."*    If  the 


Fir^nio. —  Riahmond,  etc.,  R.  Co.  c.  Snead, 
IS  Oratt.  (Vb.)  354,  100  Am.  Dec.  070,  where 
jwrol  GTidence  waa  admitted  to  ehow  the 
iDtention. 

35.  Arkatuaa. — Anderson  v.  Pearoe,  36  Ark. 
893,  38  Am.  Rep.  39. 

Georgia. —  Cleaveland  p.  Stewart,  3  Ga. 
£83. 

Indiana. — Wile?  v.  Siuuik,  i  Blaekf.  (Ind.) 
4E0. 

if oitie.— Chick  t>.  Trerett,  20  Me.  462,  37 
Am.  Dee.  68.  EapecfaJly  where  the  a^nt,  a 
town  treasurer,  had  no  authority  to  bind  the 
principal.     Ross  v.  Brown,  74  Me.  352, 

Mtttaekuaetta. —  HaTerhill  Mut.  F.  Ins.  Co. 
c.  Newhall,   1   Allen   (Mass.)    130. 

86.  Millard  t>.  St.  Francis  Xavier  Female 
Academy,  8  111.  App.  341 ;  Johnson  School  Tp. 
c.  Citizens'  Bank,  81  Ind.  SIS;  Amurtroiw  v. 
£irkpatrick,  79  Ind.  627;  Hamilton  v.  New- 
nastle,  etc.,  R.  Co.,  9  Ind.  359 ;  Whitney  v. 
Stow,  111  Mass.  368;  Jefts  v.  York,  4  Cusb. 
IMasa.)  371,  10  Cush.  (Maes.)  392,  50  Am. 
Dec.  791. 

Principal  liable. —  In  the  following  casee 
the  principal  was  held  to  be  liable;  "The 
President  and  Directors  of  the  Woodstock 
Glass  Co.  promise  "  signed  "  Whitfield  Hicks 
President"  (Mott  c.  Hioks,  1  Cow.  (N,  Y.) 
513.  13  Am.  Dec.  660.  See  also  Yowell  r. 
Dodd,  3  Bush  {Ky.)  581,  96  Am.  Dec.  256) 
especially  if  executed  under  the  corporate  seal 
(Pitman  v.  Kintner,  6  Blaekf.  (Ind.)  250, 
33  Am.  Dec.  461).  "We,  the  subscribers 
lor  the  Carmel  Cheese  Manufacturing  Co., 
promise,"  etc.,  signed  with  the  individual 
names  of  the  directors,  and  given  for  a  cor- 
poration purpose  sod  by  its  authority.  Simp- 
son B.  Garland,  72  Me,  40,  39  Am.  Rep.  2B7. 
"  1  promise  to  pay,  as  president  of  the  Tran- 
sit Oil  and  Mining  Company,"  etc.,  and 
signed  "A.  B.  Snyder,  President  of  the  Tran- 
sit Oil  and  Mining  Co."  and  delivered  to 
plaintiff,  who  knew  of  defendant's  agency, 
and  tliat,  in  making  the  note,  he  intended  to 
charge  only  the  conipany.    Randall  t'.  Snyder, 

I  Lang.  [N.  Y.)  163.  "  We,  the  undersigned 
direetnrs  of  school  district  No.  4,"  etc.,  signed 
with  the  namea  only.  Baker  f.  Chambles,  4 
GiGcne  (Iowa)  423.  "We  the  undersigned 
committee  for  the  "  district,  signed  "  Richard 
-Estea,  .  .  .  Committee."     Andrews   v.   Estea, 

II  Me.  267,  28  Am.  Dec.  521.  "  I,  C.  W.  Lar- 
nmore,  director  of  sub-diatrict,"  etc.,  signed 
"C,  W,  Larramore,  Director."  McOee  P.  L«r- 
tunore,  60  Mo.  426.  "We,  as  trustees  of 
School  District  No.  10,"  etc.  Sanborn  v. 
Seal,  4  Minn.  126,  77  Am.  Dec.  502.  Confro, 
a  bond  describing  the  obligor  both  in  instru- 
ment and  signature  aa  "  Trustee  of  Columbus 
township."    Hobbs  V.  Cowden,  20  Ind.  310. 


37.  Alabama. —  Wagner  D.  Brinkerhoff,  123 
Ala.  S16,  26  So.  117. 

Arkantat. —  Hite  c.  Kendall,  2  Ark.  338, 

California.—  Hall  c.  Crandail,  29  Cal.  567, 
8S  Am.  Dec.  64;  Hall  t>.  Auburn  Turnpike  Co., 
27  Cal.  255,  87  Am.  Dee.  76 ;  Shaver  v.  Ocean 
Min.  Co.,  21  Cal.  45. 

iTidiana. —  Akron  Second  Nat.  Bank  v. 
Midland  Steel  Co.,  156  Ind.  661,  5S  N.  R, 
833;  Johnson  School  Tp.  t\  Citizens'  Bank,  81 
Ind.  515  (reciting  consideration  to  principal). 

Kentutdcj/. —  Commercial  Bank  r.  Newport 
Mfg.  Co.,  1  B.  Mon.  (Ky.)  13,  36  Am.  bee. 
171. 

Mataaohuaetta. — Whitney  v.  Stow,  111  Mass. 
368;   Ellis  v.  Pulsifer,  4  Allen   (Mass.)    166. 

New  Hampakire. —  Moor  v.  Wilson,  26 
N.  H.  332. 

Xew  Jersey. —  Shotwell  r.  McKown,  6 
N.  J.  L.  973. 

Tfeui  lo)*.— Utica  Bank  p.  Magher,  18 
Johns.  (N.  Y.)  341. 

Penntylvania. —  Hopkins  e.  Mehaffy,  11 
Serg.  &  K.   (Pa.)   126. 

Contra,  in  Iowa  (Day  c.  Ramsdell,  90  Iowa 
731,  52  N.  W.  208,  67  N.  W.  630),  although 
the  corporate  seal  be  used  (Tama  Water 
Power  Co.  V.  Ramsdell,  90  Iowa  747,  62  N.  W. 
200,  67  N.  W.  631). 

See  7  Cent.  Dig.  tit.  "Bills  and  Notea," 
i  261. 

All  the  membcTi  of  a  voluntary  associa- 
tion are  liable  on  a  note,  "  The  Machias  Min- 
ing Co.  promise,"  etc.,  signed  "  John  Chand- 
ler, .  .  .  Directors."  McOreary  v.  Chandler, 
68  Me.  637.  See  also  Walker  v.  Wait,  60  Vt. 
668. 

Extrinsic  evidence. —  A  note  in  the  name  of 
the  corporation  signed  "  B.  Franktand,  Gen. 
Uup't "  may  charge  either  as  maker  on  ex- 
trinsic evidence.  Prankland  t>.  Johnson,  147 
111.  620,  35  N.  E,  480,  37  Am.  St.  Rep.  234. 

38.  Agent  individually  liable. —  In  the  fol- 
lowing cases  the  agents  were  held  to  be  liable 
personally  on  their  contract;  Where  the 
promise  ran  "  We,  the  trustees,"  etc.,  "  prom- 
ise," or  the  like,  and  the  instrument  was 
signed  by  the  trustees  or  agents  individually 
(Hypes  P.  Griffin,  89  111.  134,  31  Am.  Rep. 
71;  McKensey  v.  Edwards,  88  Ky.  272,  10 
Ky.  L.  Rep.  854,  10  S.  W.  815,  21  Am.  St 
Rep.  339,  3  L.  R.  A.  397 ;  Pack  v.  White,  78 
Ky.  243;  Moffett  p.  Hampton,  17  Ky.  L.  Rep. 
634,  31  8.  W.  881;  Fo^  ».  Virgin,  19  Me. 
352,  36  Am.  Dec.  767;  Bank  of  British  North 
America  v.  Hooper,  5  Gray  ( Mass. )  567 , 
66  Am.  Dec.  300  [principal  indicated  in 
body  by  request  to  charge  to  his  account]  ; 
Packard  v.  Nye,  2  Mete.  (Mass.)  47;  Barker 
c.  Mechanics'  F.  Ins.  Co.,  3  Wend.  (N.  Y.) 
91,  20  Am.   Dec.  664;   Traynham  v.   Jack- 

[I.  C.  1,  O,  (I),  (E).  (1),  (b)] 
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promise  is  made  "  on  belialf  of"  the  princit^l,  it  will  have  in  general  the  same 
effect  as  if  made  in  the  principal's  name,  especially  if  the  note  also  indicates 
that  tiie  consideration  inured  to  the  principal,*  and  of  the  same  force  is  a  note 
"  on  account  of,"  "  "  for  the  use  of,"  ^  or  by  the  '*  authority  of  "  "  the  principal. 
To  make  the  promise  as  agent  will  not  ordinarily  relieve  the  ^nt  and  charge 
the  principal,  in  the  absence  of  other  determining  features.**    !Nor  is  the  dbdne- 


aim,  15  Tex.  170,  66  Am.  Dec.  162,  the 
last  case  holding  parol  evidence  admissible 
contra),  even  where  tbe  instrument  recited  a 
consideration  to  the  principal  (Chick  v.  Tre- 
vett,  20  Me.  462,  37  Am.  Dec.  Sa)  or  where 
it  was  sealed  with  the  seal  of  the  corporation 
principal  (Dutton  v.  Manh,  L.  R.  6  Q.  B. 
301,  40  L.  J.  Q.  B.  176,  24  L.  T.  Rep.  N.  S. 
470,  19  Wkly.  Rep.  764).  Where  the  prom- 
ise was  in  similar  form  and  the  inBtnimeDt 
signed,  "A.  H.  Briggs,  .  .  .  TruBtees"  (Pow- 
ers D.  Briggs,  7S  III.  493,  22  Am.  Rep.  175; 
Vliet  V.  Simanton,  63  N.  J.  L.  468,  43  Atl. 
738,  61  N,  J.  L.  596,  40  Atl.  595.  The  con- 
trary was  held  as  to  a  note,  I,  "  G.  L.  C, 
treasurer  of  the  Dorchester  Turnpike  Cor- 
poration, promised,"  etc.,  signed,  "  Gardner 
L.  Chandler,  treasurer  of  the  Dorchester 
Turnpike  Corporation,"  Mann  v.  Chandler, 
9  Mass.  335.  This  case,  although  never  ex- 
pressly overruled,  is  discredited  in  Barlow 
0.  Lee  Cong.  Soc,  8  Allen  (Mass.)  460)  or 
signed  "  John  W.  Graham,  .  .  .  Trustees  of 
the  M,  E.  Church"  (Mears  P.  Graham,  8 
Blaokf.  (Ind.)  144;  McClure  v.  Bennett,  1 
Blackf.  (Ind.)  189,  12  Am.  Deo.  223.  Contra, 
New  Market  Sav.  Bank  v.  Gillet,  100  111.  254, 
39  Am.  Rep.  39;  Aimen  v.  Hardin,  60  Ind. 
110;  Pearse  v.  Welbom,  42  Ind.  331).  Where 
the  promise  was  "  We  or  either  of  us,  .  .  . 
Directors  of  .  .  .  Turnpike  Co.,  promise," 
etc.,  and  was  signed,  "Jas.  Cantrell,  Prest., 
Levi  G.  Sudduth,  .  .  ."  Whitney  v.  Sudduth, 
4  Mete.  (Ky.)  296.  So  "We,  the  trustees 
of  school-district  No.  20,  .  .  .  promise," 
signed  ■'  Walter  Stewart,  .  .  .  Trustees,"  is 
prima  facie  an  individual  contract,  subject  to 
explanation  by  parol  evidence  (Bingham  v. 
Stewart,  13  Minn,  106),  and  a  fortiori  this  is 
tnie  where  the  officers  have  without  authority 
made  their  note  (Underbill  f,  Gibson,  2  N.  H. 
362.  9  Am.  Dec.  82), 

39.  California.— Joaci  f.  Clark,  42  Cal.  180 
(where  the  principal  had  received  the  con- 
sideration and  had  made  payments  on  the 
note  after  the  aunt's  death)  ;  Haskell  e. 
Cornish,  13  Cat.  45. 

lotra. —  Harvey  r.  Irvine,  11  Iowa  82, "We, 
or  either  of  us,  promise  ...  in  behalf,"  etc. 

Maine. —  Simpson  v.  Garland,  76  Me.  203. 
Go  as  to  the  members  of  an  unincorporated 
association.  Kierst«ad  v.  Bennett,  93  Me.  328, 
45  Atl.  42. 

UaaeachMsetts. —  Jefts  v.  York,  4  Cuah. 
(Mass.)   371,   10  Cush.   (Mass.)   302,  60  Am. 


Dec,  ; 


England. —  Aggs  v.  Nicholson,  1  H.  ft  N. 
165,  25  L.  J,  Eich.  348,  4  Wkly.  Rep.  776. 
So  as  to  corporation  bills  and  notes  by  26  ft 
26  Vict.  c.  89. 

Contio,  where  the  note  was  signed  by  tbe 
maker'a  individual  name  only  (Morrell  v, 
[I.  C.  1.  ».  (I),  (B),  (1),  (b)] 


Codding,  4  Allen  (Maes.)  403;  Pomeroy  c. 
Slade,  16  Vt.  220)  or  where  tbe  signature 
was  by  official  title  without  tbe  principars 
name  (Kendall  v.  Morton,  21  Ind,  205;  Uc- 
Calla  V.  Rigg,  3  A.  K.  Marsh.  (Ky.)  259; 
StMle  I-.  McElrov,  1  Sneed  (Tenn.)  341; 
Healey  o.  Story,  3"  Eich.  3,  18  L.  J,  Exch.  g| 
or  with  the  principal's  name  disclosed  in  the 
signature  also  (Demtison  v.  Austin,  IS  Wis. 
334). 

40.  Haskell  v.  Cornish,  13  Cal.  45;  Tiller 
V.  Spradley,  39  Qa.  3S ;  UcHenry  f.  Duffield, 

7  Blackf.  (Ind.)  41;  Chipman  c.  Foster,  11» 
Mass.  1S9  [an  order  drawn  by  the  agents  oa 
their  principal  and  signed  by  their  individual 
signature,  the  agency  being  indicated  only 
by  the  letter  head  and  by  a  recital  of  tao- 
sideration  to  tbe  principal).  Contra,  Cooley 
V.  Eateban,  26  La.  Ann.  615  (upon  the  prom- 
ise of  the  agents  to  "pay  »»  »olido  ")  ;  Herald 
C,  Connab,  34  L.  T.  Rep.  N.  S.  885  (an  order 
drAwn  on  a  "  general  agent "  t  ' 
tempany  and  accepted  in  his  individual  n 
"oil  behalf  of  the  company"). 

41.  Lindus  v.  Melrose,  3  H.  &  N.  177,  4  Jnr. 
N.  S.  488,  27  L.  J.  Eich.  326,  6  Wkly.  Rep. 
441.  So  by  26  ft  26  Vict,  c,  SO,  aa  to  corpora- 
tion notes  and  bills. 

42.  Pearse  C.  Welbom,  42  Ind.  331;  Dow  r. 
Moore,  47  X.  H.  419.  Contra,  as  to  a  request 
to  "  place  to  the  account "  of  a  person  named. 
Witte  V.  Derby  Fishing  Co.,  2  Conn.  260; 
Qoupy  V.  Harden,  Holt  342,  3  E.  C.  L.  139,  2 
Marsh.  454,  7  Taunt  160,  2  E.  C.  L.  306,  17 
Rev,  Rep.  47S, 

"For  .  .  .  EmcTBon  tt  Little," — A  note  i« 
the  form,  "  I  promise,"  etc,  "  for  "  a  corpora- 
tion, signed  "  Roberts,"  is  the  note  of  tbe 
corporation.  Emerson  v.  Province  Hat  Mfg. 
Co.,  12  Mass.  237,  7  Am.  Dec.  66.  "For" 
may  be  construed,  however,  as  "  for  the  use 
of "  the  principal  and  leave  the  agent  indi- 
vidually liable.  John  v,  John,  Wright  (Ohio) 
684.  And  see  to  like  effect  Bradlce  e,  Boston 
Glass  Manufactory,  16  Pick.   (Mass,)   347. 

43.  New  England  Mar,  Ins.  Co.  v.  De  Wolf. 

8  Pick.  (Mass.)  56.  And  so  "by  order  of 
the  principal.  Caphart  f.  Dodd,  3  Bush.  (Ky.> 
584,  96  Am.  Dec.  263;  Eastwood  v.  Bain,  S 
H.  ft  N,  738,  28  L.  J.  Exch.  74,  7  Wkly.  Be|V 
90. 

44.  Principal  honnd. —  In  the  following 
cases  an  intention  to  bind  the  principal  and 
not  the  agent  was  held  to  be  clear: 

Calt/omia,— Blanchard  e.  Kaull,  44  Cal. 
440. 

/Ilinour.— Little  c.  Bailc?,  87  III.  239. 

Jf £UMcfttwe»s.^  Shoe,  etc.,  Nat.  Bank  r. 
Dix,  123  Mass.  MS,  26  Am,  Rep.  4B  (wlier* 
tbe  note  read:  "  We  as  trustees  but  not  indi- 
ridually  promise"};  Barlow  s.  Lee  Can(^ 
Soc,  8  Allen  (Mass.)  460. 
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fion  between  "I  promiae"  itiid  "we  promise"**  or  the  making  of  a  joint  prom- 
iM*  of  iteelf  snfficient  to  fix  the  liability  upon  principal  or  agent;  oat  a  joint 


JftflMeaota. —  Sanborn  v.  Neal,  4  Minn.  126, 
77  Am.  Dec  S02,  exempted,  however,  aa  public 
officen. 

i/tutwippi. —  Leach  s.  Blow,  8  Sm.  ft  M. 
(Miu.)  221. 

JfiMOurt. —  KloBtennanD  v.  Loos,  SS  Mo. 
290. 

Sew  York. —  Bandall  c.  Snrder,  1  Iadb. 
(N.  Y.)   163. 

Amt  bound. —  In  the  following  caeeB,  with 
little  to  distinguish  them  from  the  former, 
tbe  B^nts  were  held  indlTidually  liable. 

Georgia. —  Printup  c.  Trammel,  26  Qa.  240. 

Itnoa. —  Baylisa  f.  FeanoQ,  16  Iowa  279. 

Ketttucky. —  Trasii  c.  Roberts,  1  B.  Mon. 
[Ky.)  201,  a  joint  and  several  promise. 

Heu)  York. —  Stearns  v.  Allen,  26  Hun 
(K.  Y.)  558;  Barker  v.  Mechanics'  F.  Ins. 
Co.,  3  Wend.   (N.  Y.)  M,  20  Am.  Doe.  664. 

Ohio. —  Titua  c.  Kyle,  10  Ohio  St.  444,  we 
or  either  of  us,  promise. 

Witeontin. —  Dennisoa  c.  Austin,  16  Wis. 
334  (where  the  trustees  signing  tbe  note  as 
sueh  were  not  "  lawfully  convened  " ) ;  Rupert 
V.  Madden,  1  Chandl.   (Wis.)   146. 

England.—  Eaton  c.  BeU,  5  B.  *  Aid.  34,  7 
E.  C.  L.  30;  Nicholls  t).  Diamond,  0  Exch.  IG4 
(bills  drawn  by  several  persons  "  as  commis- 
sioners"); Bottomley  t>.  Fisher.  1  H.  &  C. 
211,  27  J.  P.  23,  8  Jnr.  N.  S.  806,  31  L.  J. 
Eich.  417,  6  L.  T.  Rep.  N.  S.  688,  10  Wkly. 
Rep.  669. 

45.  "  I  promise "  has  been  construed  to 
hold  the  individual  agent  rather  than  the  cor- 

lUinoia. —  Burlingame  v.  Brewster,  79  111. 
515.  22  Am.  Hep.  177. 

Maint.—  Sturdivant  V.  Hull,  69  Me.  172,  8 
Am.  Rep.  409. 

yaetachiuettt. —  Haverhill  Mut.  Ins.  Co.  c. 
Nenhall,  1  Allen  (Mass.)  130,  where  the  not« 
signed  "  CheeveT  Newfaall,  Pres't  of  the  Dor- 
theater  Avenue  R.  R.  Co.,"  purported  to  be 
for  value  received  by  tbe  company. 

yetc  York. —  Barker  e.  Mechanics*  P.  Ins. 
Co.,  3  Wend.  (N.  Y.)  M,  20  Am.  Dec.  664. 

TFtsconMti. —  Rupert  v.  Madden,  1  Chandl. 
(Wis.)   146. 

On  the  contrary  notes  reading  "  I  promise  " 
have  been  held  binding  upon  the  corporate 
principal  and  not  the  agent  who  signed  them. 

California. —  Jones  v.  Clark.  42  Cal.  ISO, 
Mosideration  to  company  and  promise  "  for 
and  on  behalf  of  it." 

Connee-licut. — Hovey  V.  Magill,  2  Conn.  660, 
signed  "  Noyes  Darling,  agent  C.  C." 

lotca. —  Lacy  c.  Dubuque  Lumber  Co.,  43 
Iowa  510,  where  the  note  was  shown  to  have 
been  executed  for  the  company. 

Jf iwouri.— McGee  c.  Larramore.  60  Mo. 
425  (director  of  school  district)  :  McClellan 
f.  Reynolds,  49  Mo.  312  (school  director  and 
consideration  to  principal  recited). 

NeiB  Hampthire. —  Despatch  Line  of  Pack- 
ets r.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec  203,  note  made  for  the  corporation  and 
•enind  ij  its  mortgage. 


163,  although  the  Dat«  was  ultra  vtres. 

"  We  promise  "  has  been  construed  to  create 
a  liability  of  the  corporation  principal 
rather  than  of  the  agent.  Means  v.  Sworm- 
■tedt,  32  Ind.  67,  2  Am.  Rep.  330  (sealed  with 
the  corporate  seal)  ;  Wilson  c.  File,  (Tenn, 
Ch.  1807)  46  S.  W.  1056;  Mcllhenny  Co.  p. 
Blum,  88  Tex.  197,  4  S.  W.  367,  So  where 
the  promise  was  "  for  ourselves  and  our  suc- 
cessors," and  for  a  consideration  to  the  cor- 
poration (Creswell  p.  Bolden,  3  MacArthur 
(D.  C.)  579).  where  the  note  was  signed 
"For  the  Montgomery  Iron  Works,  J.  S. 
Winter,  President,  Sanders  Irving,  Secretary" 
(Roney  p.  Winter,  37  Ala.  277),  where  the 
note  read, "  We  promise,"  etc.,  and  was  signed 
"JSam'l  L.  Keith,  Pres't  Chicago  Ready  Hoof'g 
Co.,"  "W.  H.  Kretzinger.  Sec'y "  (Scanlan 
V.  Keith,  102  111,  634.  40  Am,  Rep,  624),  and 
a  fortiori  of  a  simitar  note  and  signature 
"  John  Roach.  Treasurer,"  and  stamped  with 
a  circular  corporate  seal,  containing  the  name 
of  the  corporation  printed  in  a  circle  (Miller 
t>.  Roach,  150  Mass.  140,  22  N.  E.  634,  6 
L.  R.  A.  71).  So  a  note  signed  by  the  cor- 
poration and  several  persons  as  "  stock-hold- 
ers" binds  both  it  and  them  (San  Diegcr 
County  8av.  Bank  p.  Central  Market  Co.,  122 
Cal.  28,  54  Pac.  273),  but  a  note  signed  with 
the  corporation  name  "  T,  A.  Huston,  Tfflas." 
binds  the  corporation  only  (Oleason  v.  Sani- 
tary Milk  Supply  Co.,  93  Me.  544,  45  Atl. 
826,  74  Am.  St.  Rep.  370).  On  the  other 
hand  in  Dutton  v.  Marsh,  L.  R.  6  Q.  B,  381, 
a  note  reading,  "  We  the  directors  of  tile  Isle 
of  Man  Slate  and  Flag  Company,  Limited,  do 
promise,"  and  signed  with  their  individual 
names  was  beld  to  bind  the  directors  per- 
sonally, although  sealed  with  the  corporate 
seal.  And  of  a  note,  "  We  promise,"  et«,, 
"Pendleton  Glass  Company  by  B.  F.  Aiman, 
President,  A.  B.  Taylor,  .  .  ,  Directors " 
bound  A.  B.  Taylor,  ,  .  .  who  were  directors 
jointly  with  the  company.  Taylor  v.  Reger, 
18  Ind.  App,  466,  48  N.  E.  262,  63  Am.  St. 
Rep.  352. 

Question  for  jury. —  It  was  held  in  Sher- 
wood V.  Snow,  46  Iowa  481,  26  Am.  Rep.  165, 
that  a  note  reading,  "  I  promise,"  and  signed, 
"  Samuel  W,  Snow,"  and  "  Snow  Foote  & 
Co.."  might  be  construed  as  making  the  in- 
dividual prima  facie  liable  but  that  the  ques- 
tion was  for  the  jury. 

46.  Thus  in  Lindus  v.  Melrose,  3  H.  &  N. 
177,  4  Jur.  N.  S.  488.  27  L.  J.  Exch.  326,  6 
Wkly.  Rep.  441.  a  note.  "We  jointly  prom- 
ise," etc,,  "  on  account  ot  the  London  and  Bir- 
mingham Iron  and  Hardware  Company,  Lim- 
ited," signed  "James  Melrose,  .  .  .  Directors" 
and  attested  by  the  secretary  was  held  to  be 
the  note  of  the  corporation.  And  a  joint  note- 
signed  "William  Slyfield.  for  himself  and 
George  Little,"  binds  both  if  authority  to 
sign  for  George  Little  is  shown.  Olcott  e. 
Little,  9  N.  H.  269,  32  Am.  Dec.  367.    But  a. 

[I,  C,  1.  e,  (I).  (E),  (1).  (b)]  . 
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end  several  promise  seems  to  iadic^e  more  clearljr  the  contract  of  the  persons 
signing  as  agentB.*' 

(c)  Bt  REQcsar  to  Cbasob.  The  liahility  of  the  principal  in  a  note  or  bill 
executed  by  an  agent  may  be  indicated  and  established  by  a  request  to  charge  it  to 
the  account  of  the  principal  ;*"  eapecially  where  this  conclusion  is  fortified  by  a 
date  or  mark  on  tiie  paper  indicatmg  the  office  of  the  principal.** 

(d)  By  Sionatuhb,     In  general,  if  the  note  is  signed  in  tiie  principal's  name,  it 
.,.a,„:^ — i  t-^  \,i,.^  k;™   although  his  name  does  not  appear  i;      '      '     ' 


is  su&cient  to  bind  liim,  although  his  name  does  not  appear  in  the  body  of  the 
note ; "  but  if  the  agent  has  signed  the  not©  in  Iiis  principal's  name  without  dnt 


note  reading,  "  The  Butchers'  BeneTolent  As- 
sociation i>.  The  Creacent  City  Live  Stock  and 
Slaughterhouse  Companj,  .  .  .  We,  the  un- 
dersigned,  hereby  bind  ourselves  to  pay,  in 
solido,"  etc.,  and  signed  with  the  individual 
names  oul;ir  was  held  in  Coole;  v.  Eateban,  26 
La.  Ann.  615,  to  be  an  individual  note. 

47.  "Jointly  and  aeveially  piomiH,"  Een- 
«rall7  indicates  a  personal  piomise  of  the 
signers.  Trask  v.  Roberts,  1  B.  Mon.  (Kj.) 
201  (the  promise  being  "as  trustees")  ;  Sav- 
age V.  Rii,  9  N.  H,  2S3  (where  a  note  signed, 
'■  Eben'r  Rix,  .  .  .  Whitefteld  Road  Commit- 
tee "    was    made   eipreaaly    "  in    oScial    ca- 

rity")i  Healej  v.  Story,  3  Eich.  3,  18 
J.  Eich.  9  (although  "for  and  on  behalf 
of"  the  principal). 

"  We  or  either  of  ua  "  promise  geserally  in- 
dicates a  personal  promise  of  the  signers. 
Whitney  v.  Sudduth,  4  Mete.  (Ky.)  296; 
Titus  V.  Kyle,  10  Ohio  St.  444,  in  which  lat- 
ter case  the  promise  was  made  "  as  directors." 
But  in  Rice  v.  Gove,  22  Pick.  (Mass.)  158,  33 
Am  Dec.  724,  wliere  such  a  joint  and  several 
note  was  signed  "  Patten  &  Johnson,  for  Ira 
<jove,"  Gove  was  held  as  maker;  and  in  a 
note  reading,  "  We,  or  either  of  us  promise 
...  in  behalf  the  School  District,"  etc.,  the 
principal  was  held  in  Harvey  v.  Irvine,  11 
Iowa  92. 

4&  Sayre  v.  Nichols,  7  Cat.  G36,  66  Am. 
Dee.  280;  Maher  v.  Overton,  9  La.  116;  01- 
«ott  p.  Tioga  R.  Co.j  40  Barb.  (N.  Y.)  179 
la/firmed  in  27  N.  V.  546,  84  Am.  Dec.  2S8] ; 
Amison  ti.  Ewing,  2  Coldw.  (Tenn.)  366,  the 
last  cose  being  an  order  drawn  upon  a  per- 
son named,  treasurer  of  a  named  company, 
with  &  directioa  to  "  charge  to  February  es- 
timates," and  "  accepted,"  payable  on  return 
«f  March  estimates.    "  John  O.  Ewing,  Treas." 

Such  ditection  is  not  alone  anffldent  to 
make  the  party  to  be  charged  liable  as  drawer. 
Bass  V.  O'Brien,  12  Gray  (Mass.)  477;  Bank 
of  British  North  America  t>.  Hooper,  6  Gray 
(Mass.)  667,  66  Am.  Dec.  390;  Safford  v. 
Wyckoff,  1  Hill  (N.  Y.)  11.  So  too  the  di- 
rection to  "  charge  as  ordered  "  ( Kean  p. 
Davis,  21  N.  J.  L.  683.  47  Am.  Dec.  182  [re- 
■verging  20  N.  J.  L.  42S] )  or  to  charge  "  to 
account  of  David  Fairbanks  ft  Co.,  Agts. 
Piscataqua  F.  4  M.  Ins.  Co."  (Tucker  Mfg. 
Co.  V.  Fairbanks,  98  Mass.  101)  ia  not  aufQ- 

48.  Calif omia.— Sayn  V.  Nichols,  7  Cal. 
S36,  68  Am.  Dec.  280. 

itaeBaehvsetls.—  Slawson  v.  Loring,  6  Al- 
len (Mass.)  340,  81  Am.  Dec.  750;  FtUler  V. 
Hooper,  3  Gray   (Mass.)   334. 

[I,  C,  1,  ft  (.),  (B),  (1),  (b)] 
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ffevoA*.— Gilligu 
Nev.  214. 

New  Torfc.— Olcott  v.  Tioga  R.  Co.,  87 
N.  Y.  M6,  84  Am.  Dec.  298  [aifirmuw  40 
Barb.  (N.  Y.)   178]. 

United  Slalea. —  Hitchcock  o.  Buchanan, 
105  U.  S.  4ie,  26  L.  ed.  1078. 

fiO.  It  may  b«  signed  in  the  prindpal'i 
name  "  by  A  B,  agent "  (Sanders  f.  Anderson 
21  Mo.  402;  Davis  v.  McGehee,  24  Tex.  209) 
or  "  by  her  trustee  C.  T.  Shelton  "  (Taylor  r. 
SheltoD,  30  Conn.  122),  "for"  the  principal 
with  the  agent's  name  and  title  (Ronev  v. 
Winter,  37  Ala.  277;  Wheelock  v.  Winskiw, 
15  Iowa  464;  Cook  V.  Sanford,  3  Dana  (Ky.) 
237),  or  "for"  the  principal  followed  by  the 
individual  name  and  signature  of  tiie  agmt 
(Emerson  P.  Province  Hat  Mfg.  Co.,  12  Mast. 
237,  7  Am.  Dec.  66;  Long  v.  Colbum,  II 
Moss.  97,  6  Am.  Dec.  160).  Contra,  as  to  a 
promissory  note  signed  "  Robert  H.  Early 
[For  Sam'l  H.  Early]."  Early  r.  Wilkinson, 
9  Gratt.  (Va.)  08.  It  may  also  read,  "we 
promise,"  etc.,  and  be  signed  by  the  princi- 
pal's  name  followed  by  the  agent's  name  and 
official  title  (Miera  v.  Coates,  57  111.  Aop. 
216;  Castle  c.  Belfast  Foundry  Co.,  72  Me. 
167;  Atkins  t>.  Brown,  5S  Me.  90;  Draper  r. 
Massachusetts  Steam  Heating  Oi.,  5  Alkn 
(Mass.)  338;  Reeve  f.  Glassboro  First  NsL 
Bank,  64  N.  J.  L.  208,  23  Atl.  853,  33  An. 
St  Rep.  675,  16  L.  R.  A.  143;  Union  Nat 
Bank  v.  Scott,  53  N.  Y.  App.  Div.  65,  66 
N.  Y.  Suppl.  146 ;  Latham  t>.  Houston  Flour 
Mills,  68  Tex.  127,  3  S.  W.  462;  Armstrong 
c.  Cache  Valley  Land,  ete.,  Co.,  14  Utah  450, 
48  Pac.  690;  Liebscher  v.  Kraus,  74  Wis.  387, 
*3  N.  W.  1B6,  17  Am.  St.  Rep.  171,  5  L.  R  A. 
498.  But  in  Iowa  even  where  the  note  reads, 
"  WB  promise,"  etc.,  and  is  signed  by  the 
principal's  name  "  Dubuque  Mattress  Co., 
John  Kapp,  Pt.,"  the  agent  is  held  to  be  in- 
dividually liable.  Mathews  v.  Dubuque  Mat- 
tress Co.,  87  Iowa  246,  54  N.  W.  225.  19 
L.  R.  A.  676;  McCaudless  v.  Belle  Flaine 
Canning  Co.,  78  Iowa  161,  42  N.  W.  635.  18 
Am.  St.  Rep.  429,  4  L.  R.  A.  396  [folloaiing 
Heffner  c.  Brownell,  75  Iowa  341,  39  N.  W. 
640]),  especially  where  the  consideration 
went  to  the  principal  and  that  fact  was  knavn 
to  the  payee  (Bean  v.  Pioneer  Min.  Co.,  96 
Cal.  451,  6  Pac.  86,  66  Am.  Bep.  106).  A 
fortiori  this  is  so  where  the  principal  is  named 
both  in  the  body  of  the  noU  and  in  this  man- 
ner in  the  signature  (Gillet  v.  New  Market 
8av.  Bank,  7  111.  App.  499)  or  where  the 
note  is  not  only  so  signed,  but  the  principal 
is  named  in  the  body  of  the  note  and  the  in- 
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anthoritj  he  mav  become  individnally  liable  as  maker  on  the  note  itself"  or  as 
the  drawer  of  a  bill."" 

(f)  Public  Cheers.  Where  the  note  is  made  bv  a  public  officer  acting  as 
sncn,  the  principal  and  not  the  agent  is  liable,  althongli  the  principal's  name  does 
not  appear  in  the  paper,"  and  such  officer  may  be  an  a^nt  of  the  federal  govern- 
ment, of  a  state,  or  of  a  municipality ;"  bat  even  a  public  officer  m!>.y  make  him- 
self liable  by  his  fraud"  or  by  executing  an  instrument  without  authority." 

(ii)  pATEE — (a)  Ifecesaity  of — (1)  In  Genkkal.  In  a  negotiable  bill  or 
note  there  must  be  certainty  as  to  tlie  designation  of  the  payee." 


Klmment  is  rIso  sealed  with  the  seal  of  the 
«orporation  (Pitman  v.  Kintuer,  S  Blackf. 
I  lad.  I   260,   33  Am.  Dec.  461). 

51.  Coffmtui  e.  Harrison,  24  Mo.  624;  Bjars 
V.  Dooera,  £0  Mo.  283 ;  Savage  c.  Rix,  9  N.  H. 
Se3;  Underhilt  v.  Gibson,  2  N.  E.  352,  8  Am. 
Dec.  82;  Walker  v.  State  Bank,  9  N.  Y.  682  i 
Palmer  v.  Stephens,  1  Den.  (N.  Y.)  471; 
Warren  P.  Harrold,  92  Tex.  417,  49  S.  W, 
3S1.  Contra,  Lander  e.  Caatro,  43  Cat.  497; 
Kansas  Nat.  Bank  p.  Baj,  62  Ean.  698,  04 
Pu.  606,  64  L.  R.  A.  408. 

The  asent  will  also  be  liable  where,  al- 
though the  promise  itself  is  in  the  princi- 
pal's name,  be  executed  the  nota  without  au- 
thorit)-  (Hite  v.  Kendall,  2  Ark.  338),  where 
the  agent  has  assumed  the  principal's  debt 
(Forbes  v.  Whittemore,  62  Ark.  22S,  35  S.  W. 
S23),  or  where  he  represents  himself  to  be 
4Hie  of  the  firm  whose  name  be  signed  (Dodd 
s.  Bishop,  30  La.  Ann.  1178), 

OS.  Wilson  V.  BarthTop,  1  Jur.  949,  L.  J. 
EzdL  251,  M.  &  E.  81,  2  M.  ft  W.  863. 

63.  It  is  presumed  that  one  dealing  with  a 
pnblk  officer  Elvea  credit  to  the  government 
represented  by  such  officer. 

Kaitudcy. —  State  Bank  v.  SandeiB,  3 
A.  K.  Marsh.   (Ky.)   184,  13  Am.  Dec.  149. 

.Vew  roffc.— Fox  P.  Drake,  8  Cow.  (N.  Y.) 


Ewing, 


Coldw. 


191. 

Ttmeuee. —  Amison 
ITenn.)  366. 

r«3«*.— Zacharie  0.  Bryan,  2  Tex.  274. 

knifed  Btatta. —  Jones  v.  Le  Tombe,  3  Dall. 
<U.  S.)  384,  1  L  ed.  647. 

England. —  Gidley  u,  Palmerston,  3  B.  ft  B. 
275,  7  Moore  C.  P.  91,  24  Hev.  Rep.  668,  7 
E.  C.  L.  727;  Rice  p.  Chute,  1  East  679; 
Myitis  P.  Beaver,  1  East  135;  Prosser  p.  Al- 
len. Gow.  117,  6  E.  C.  K  889;  Allen  v.  Walde- 
gmve,  2  Moore  C.  P.  621 ;  Unwin  p.  Wolaeley, 
1  T.  R.  674;  Mocbeath  v.  Haldimand,  I  T.  E. 
172,  1  Rev.  Rep.  177. 

Where  there  waa  no  antbority  in  the  mn- 
nidptUty  to  ezecnte-  such  an  instrument  a 
town  will  not  become  liable.  Eicbange  Bank 
r.  Lenis  County,  28  W.  Va.  273,  where  bonds 
executed  by  "  Jas.  Bennett,  Agent  for  Lewis 
toimty,"  were  ultra  virea. 

54.  /TKiiano.— Bingham  p.  Kimball,  17 
lod.  396,  superintendent  of  state  fair  grounds. 

lla»aachuiett». —  Dawea  p.  Jaclcson,  9  Mass. 
490.  superintendent  of  state  prison. 

Jfew  Vort.— Allen  p.  Sisson,  66  Hun  (N.  Y.) 
IW.  20  N.  Y.  Suppl.  871  [affirmed  in  148 
N.  Y.  728.  42  N.  E.  721  (commissioners  tor 
Ti»er  improvement  and  this  notwithstanding 
-' ^r  of  official  title)];  Nichols  r.  Moody, 


22  Bait.  (N.  Y.)  611  (a  collector  of  the 
treasury)  ;  Oabome  v.  Kerr,  12  Wend.  (N.  Y.) 
179  (superintendent  of  canals)  ;  Fox  c.  Drake, 
6  Cow.  (N.  Y.)  191  (building  commiasion- 
ers)  ;  Randall  p.  Van  Vecht^n,  IS  Johns. 
(N.  Y.)  60,  10  Am.  Dec.  193  (municipal  com- 
mittee  appointed  for  a  special  purpose)  ; 
Olney  e.  Wickes,  18  Johns.  (N.  Y.)  122  (over- 
seer of  the  poor)  ;  Walker  p.  Swartwout,  12 
Johns.  (N.  V.)  444,  7  Am.  Dee.  334  (army 
officer). 

Ohio, —  Smurr  P.  Forman,  1  Ohio  272,  army 
officer. 

Tenneesee.-^  Enloe  P.  Hall,  1  Humphr. 
(Tenn.)  303,  sheriff. 

Firpinw,— Syme  O.  Butler,  1  Call  (Va.) 
105,  deputy  commissary -general. 

United  a(o(».— Pierce  p.  U.  S.,  7  Wall. 
(U.  S.)  6,06,  19  L.  ed.  169  (secretary  o( 
war)  ;  Hodgson  P.  Dexter,  1  Cranch  (U.  S.) 
345,  2  L.  ed.  130  (secretaly  of  war)  ;  Jones 
e.  Le  Tombe.  3  Dall,  (U.  8.)  384,  1  L.  ed. 
647   (a  consul). 

B5.  Freeman  S.  Otis,  9  Mass.  272,  6  Am. 
Dec,  66. 

66.  School  Trustees  p.  Rautenberg,  88  III. 
219  (after  his  official  term  hud  expired)  ; 
American  Ins.  Co.  v.  Strstton,  59  Iowa  696, 
13  N.  E.  783;  Ross  e.  Brown,  74  Me.  352; 
Savage  P.  Rix,  9  N.  H.  263;  Underhill  v. 
Gibson,  2  N.  H.  362,  9  Am.  Dec.  82. 

57.  Alabama. —  Prewitt  v.  Chapman,  6  Ala. 

&e. 

Illinois. —  Mayo  «.  Chenoweth,  1  Ul.  200; 
Smith  p.  Bridges,  1  111.  18. 

Indiana. —  Rich  v.  Starbuck,  61  Ind.  87. 

Motsachusettt. —  Brown  '  f.  Oilman,  13 
Mobs.  168. 

MitsUsippi. —  Matthews  o.  Kedwine.  23 
Miss.  233. 

Hevi  York. —  Evertson  v.  Newport  Nat. 
Bank,  66  N.  Y.  14,  23  Am.  Hep.  9  Ireverging 
4  Hun  (N.  Y.)  692] ;  Hoyt  v.  Lynch,  2  Sandf. 
(N.  Y.)  328  (holding  that  an  order  indorsed 
on  a  bill  of  goods  to  pay  it  "  and  charge  to 
our  account,"  although  a  bill  of  exchange,  is 
not  n^otiable  for  want  of  a  payee's  name)  ; 
Douglass  p.  Wilkeson,  6  Wend.   (N.  Y.)   637. 

Tennessee.-^  Seay  v.  State  Bank,  3  Sneed 
(Tenn.)   558,  67  Am.  Dec.  679. 

England. —  Gibson  P.  Minet,  2  Bro.  P.  C. 
48,  1  H.  Bl.  569,  3  T.  R.  487,  1  Rev.  Rep.  754; 
Yates  p.  Nash,  8  C-  B.  N.  B.  581,  6  Jur.  N.  S. 
1343.  29  L.  J.  C.  P.  306,  2  L.  T.  Rep.  N.  S. 
430,  8  Wkly.  Rep.  764,  98  E.  C.  L.  681. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
1  45. 

Undei  the  Negotiable  Instrnments  Law, 
[I,  C,  I.  o,  (n).  (A).  (1)] 


.  Google 


656     [7  Cye.] 


COMMERCIAL  PAPER 


(2)  Efpbct  of  Failoee  to  Dbbiokatb  —  (a)  Ik  Orneral.  If  no  payee  ia  de§- 
ignated  the  instrument  is  not,  properly  speaking,  &  negotiable  inetrument,"  Thi» 
is  frequently  illastrated  by  an  interest  warrant  ™  or  a  dae-bill  **  with  no  payee  named. 

(b)  Execution  in  Blank.  The  payee's  name  may  be  left  blank,  wliieh  makes 
the  inBtniment  payable  in  eSect  to  bearer,"  and  in  such  case  the  holder  may  pnt 
liis  own  name  into  the  blank  and  sue  upon  the  instrnment  as  payee,  or  may  fill  it 
with  that  of  a  third  person ; "  but  as  against  the  accepter  of  a  bill  the  holder  must 


section  20,  eubsectian .  4,  a  n^otiable  instru- 
ment "  must  be  payable  to  order  or  to  bearer." 
Section  27  provides  as  follows;  "The  in- 
Btniment la  payable  to  order  where  it  iB 
drawn   payable   to   the   order   of   a    specified 

Srson  or  to  him  or  his  order.  It  may  be 
Bwn  payable  to  the  order  of :  1 .  A  payee 
who  is  not  maker,  drawer  or  drawee;  or  2.  lie 
drawer  or  maker;  or  3.  The  drawee;  or  4.  Two 
or  more  payees  jointly;  or  6.  One  or  some  of 
several  payees ;  or  6.  The  holder  of  an  ofSoe 
for  the  time  being.  Where  the  instrument  is 
payable  to  order  the  payee  must  be  named  or 
otherwise  indicated  therein  with  reasonable 
certainty."  By  section  28  "  the  instrument 
is  payable  to  bearer:  1.  When  it  is  expressed 
to  be  so  payable;  or  2.  When  it  is  payable  to 
a  person  named  therein  or  bearer;  or  3.  When 
it  is  payable  to  the  order  of  a  fictitious  or 
non-existing  person,  and  such  fact  was  known 
to  the  person  making  it  so  payable;  or 
4.  When  the  name  of  the  payee  does  not  pur- 
port to  be  the  name  of  any  person ;  or  6.  When 
the  only  or  last  indorsement  is  an  indorse- 
ment in  blank." 

Addition  of  wards  "  et  ol." —  A  note  pay- 
able to  a  named  payee  "  et  aX.  or  order  "  is 
not  negotiable,  either  at  common  law  or  under 
the  Iowa  code.  Gordon  c.  Anderson,  83  Iowa 
224,  49  N.  W.  86,  32  Am.  St.  Rep.  302,  12 
L.  R.  A.  483. 

Sufficient  deBlgnation. —  A  writing,  "Dub 
James  Foster  one  hundred  and  forty-one  dol- 
lars 75/100,  which  I  promise  to  pay  Thomas 
Carson,  Sheriff  ...  to  satisfy  an  attach- 
ment." etc.,  signed  "  Joseph  Bates,"  t«  Thomaa 
Carson,  is  a  promissory  note.  Bowie  v.  Foster, 
Minor  (Ala.)  264.  And  an  instrument;  "For 
value  received,  I  promise  to  pay  to  the  order 
of  Shubael  D.  Childs  two  hundred  dollars, 
with  interest,  payable  to  F.  Vose,  or  bearer, 
on  the  first  day  of  July  next,  at  Messrs.  For- 
rest Brothers  ft  Co.'s  banking  house,  Chicago 
City,  Illinois,"  with  the  indorsement  of  "  Shu- 
bael D.  Childs,  Jr."  is  a  negotiable  promissoiy 
note.     Childs  f>.  Davidson,  38  111.  437. 

58.  Pren-itt  v.  Chapman,  6  Ala.  86,  holding 
that  an  instrument  purporting  to  be  a  bill  of 
exchange,  which  does  not  direct  to  whom  pay- 
ment shall  be  made,  may  be  the  foundation 
of  a  suit  by  the  person  from  whom  the  con- 
sideration moved,  hut  has  not  the  effect  of  a 
bill  passable  to  bearer,  and  that  a  third  per- 
son cannot  maintain  an  action  thereon.  So 
of  a  bill  payable  "  to  the  order  of "  and  no 
blank  left.  Mcintosh  V.  Lytle,  20  Minn.  336, 
3  N.  W.  983. 

Treated  ■■  payable  to  fictltloni  payee. — 
But  such  a  note  is  sometimes  considered  as 

Sayable    to    a    (tctitioua    payee.      D«vega    <e. 
[oore,  3  McCord  (S.  C.)  482. 
[I.  C.  1,  e.  (II),  (A).  (2).  (a)] 


68.  Evertson  e.  Newport  Nat.  Bank,  ee 
N.  Y.  14,  23  Am.  Rep.  9;  Entboven  c.  Hoyle. 
13  C.  B.  373,  16  Jut.  272,  21  L.  J.  C  P.  100, 
76  E.  C.  L.  373. 

60.  Brown  v.  Oilman,  13  Uou.  158; 
Biskup  V.  Oberle,  6  Mo.  App.  5S3;  Eush  r. 
Ha«Kard,  68  Tex.  674,  S  8.  W.  683.  But  a 
due-bill  with  no  payee  named  was  treated 
as  a  note  with  blank  for  payee's  name  in 
Weston  fi.  Myers,  Vt  111.  424.  and  the  holder 
was  allowed  to  sue  on  it  as  a  note,  after 
inserting  "  to  myself  or  order." 

61.  If arylond.— Dunham  e.  Qogg,  30  Md. 
284. 

U{a»ttuT\.—  Schooler  C.  Tilden,  71  Mo.  580, 

Weto  yorfc. —  Dinsmore  C.  Duncan,  57  K.  T. 
E73,  15  Am.  Rep.  G34;  Wood  p.  Wellington, 
30  N.  Y.  218. 

OAio. —  Simmons  v.  Brown,  4  Ohio  Dec 
(Reprint)   2fl,  Clev.  L.  Rec.  33. 

Penfuylconio. —  Boyd  P.  Bockenkamp,  3 
Wkly.  Notes  Cas.   (Pa.)   25,  a  due-bUl. 

United  Btatea. —  Steel  e.  Rathbun,  42  Fed. 
390. 

EngUmd. —  Wookey  t>.  Pole,  A  B.  k  Hi. 
1,  22  Rev.  Rep.  B94,  8  E.  C.  L.  36S ;  Cniehley 
V.  Claronce.  2  M.  &  S.  90,  14  Rev.  Rep.  596. 

If  diAwn  to  " order"  and  indonel 

by  the  diawer,  it  will  be  valid  as  a  bill  to 
the  order  of  the  drawer.  Chamberlain  r. 
Young,  [1BB31  2  Q.  B.  ZOfl,  63  L.  J  Q.  R 
28,  89  L.  T.  Rep.  N.  S.  332,  4  Report*  4B7, 
42  Wkly.  Rep.  72. 

63.  Alabama. —  Decatur  First  Nat  Bank 
V.  Johnston,  97  Ala.  655,  II  So.  690. 

Delateare, —  Townsend  D.  France,  2  Hooat 
(Del.)  441;  Farmers,  etc.,  Bank  v.  Bonev, 
2  Houst.  (Del.)  38S,  which  hold  that  tht 
holder's  only  authority  is  to  write  his  owd 
name  in  the  blank. 

lUinois.—  Weston  e.  Myers.   33  111.  424. 

Irvliana. —  Gothrupt  v.  Williamson,  61  Ind. 
599;  Rich  c.  Starbuck,  61  Ind.  87;  Grsra- 
how  V.  Boyle,  7  Blockf.  (Ind.)  66.  And  in 
an  action  against  an  indorser  of  a  note  he  ii 
estopped  to  deny  that  the  payee's  name  wis 
lawfully  inserted  (Alleman  c.  Wheeler,  101 
Ind.  141),  although  b  different  payee  is  in- 
serted instead  of  the  name  originally  in- 
tended  (Wilson  V.  Kinsey,  49  Ind.  35). 

K^entitcA^.— State  Bank  v.  Garey,  S  B.  JiOL 
(Ky.)  626. 

Maryland. —  Bittig  v.  Birkestock,  3S  Md. 
I5B;  Elliott  V.  Chesnvt,  30  Md.  58!;  Dun- 
ham r.  Clogg,  30  Md.  284 ;  Boyd  v.  McCaan,  10 
Md.  118. 

Mimowri. —  Schooler  c.  Tilden,  71  Ho. 
680. 

Jfew  York. —  Dinsmore  v.  Donean.  57  N.  T. 
673,  15  Am.  Hep.  634 ;  Hardy  r.  Norton,  « 
Barb.  (N.  Y.)   627. 
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prore  atithority  from  the  drawer  to  himself  to  fill  the  blank  with  his  own  name 
as  payee."  Aa  iu  other  blanks,  however,  the  intention  to  leave  a  blank  may  be 
more  apparent  than  real,**  or  the  name  intended  for  the  blank  maj  be  indicated 
in  a  collateral  agreement ; "  and  la  some  cases  the  holder  mav  even  sne  on  a  bill 
or  note  without  filling  the  blank  left  for  the  payee's  name."  In  general  anthority 
to  fill  ia  the  blank  left  for  the  payee's  name  u  implied  in  the  delivery  of  a  bill  or 
note  with  sach  blank  bj  a  maker  to  bis  co-iQaker,"  or  by  a  surety  to  hia 
principal." 


Pnmvylvonia. —  Stahl  %.  B«rger,  10  Berg, 
k.  B.  {Pa.)    170,  13  Am.  Dec.  660. 

South  Coroltno. — Witte  P.  Willianu,  S  S.  0- 
290,  £8  Am.  Rep.  204;  Aiken  c.  Cathcart,  3 
JUeh.  (S.  C.)  133,  46  Am.  Dec.  764. 

Tam^tee. —  Seay  c.  State  Bank,  3  Sneed 
(lam.)   fi68,  07  Am.  See.  S70. 

Taaa. —  Close  v.  Fields,  2  Tex.  232. 

VxTgaaa. —  Bnimmel  v.  Endere,  13  Oratt. 
O'a-)  873. 

WitMMnn.—  Van  EtU  ».  Evenaon,  28  Wia. 
33,  B  Am.  Rep.  486. 

England. —  Usher  c,  Danncey,  4  Campb.  97, 
IS  Ber.  Rep.  729 ;  Powell  P.  Duff,  3  Campb, 
182;  Atwood  v.  Griffin,  2  C.  &  P.  368,  R.  £  M. 
425,  31  Rev.  Rep.  660,  12  E.  C.  L.  622; 
CrDtchlr  V.  Maim,  2  Marsh.  20,  6  Tamit.  629, 
1  E.  C.  L.  272;  Crachley  t>.  Oaranoe,  2  M,  *  8. 
90,  14  Bev.  Rep.  500. 

See  7  Cent.  Mg.  tit  "Bills  and  Notes," 
1  SS. 

U  Indoraed  by  the  otigiaal  payee  the  blank 
mav  be  filled  with  his  name.  Elliott  C.  Ches- 
TiDt.  30  Md.  S«2. 

Where  indoiaed  before  delivery  by  another 
(ban  he  to  whom  promise  was  or^^iually  made 
>  subsequent  holder  for  value  cannot  fill  with 
liis  DWD  Dame  a  blank  left  for  the  payee's, 
theiel^  making  the  fint  indorser  a  guar- 
antor. Riddle  v.  Stevens,  32  Coon.  373,  87 
Am.  Dee.  ISl.  But  as  to  this  now  see  Keg. 
Instr.  L.  \%  113,  114.  In  Louisiana  it  could 
be  so  filled  and  leave  the  indorser  liable  only 
as  an  indorser  (Weaver  c.  Marvel,  12  La. 
Ann.  617),  and  in  Virginia  he  will  be  liable 
as  indoreer  to  the  holder,  although  the  holder 
filU  in  his  own  name  as  pavee  (Frank  tt. 
Lilienfeld,  33  Gratt.  (Va.)  377).  And  see 
infra,  II,  B,  6,  a,   (n),   (s),   (2). 

The  holder,  by  inaerting  his  own  name  in 
tfae  blank  left  for  the  payee's,  does  not  become 
an  original  party.  He  is  a  "  subsequent 
bolder,"  and  aa  such  unable  to  sue  in  federal 
courts  nnder  the  act  of  congress.  Steel  o. 
Ratbbnn,  42  Fed,  300.  So  where  one  buys 
a  note  at  a  Tuurions  rate  of  interest  and  fills 
tlie  blank  with  his  own  name  the  maker  can- 
not set  up  the  defense  of  usury  against  him 
iBrummel  v.  Enders,  IS  Gratt.  (Va.)  873), 
but  the  burden  of  proof  iu  such  case  ia  upon 
the  holder  (Nelson  v.  Cowing.  6  Hill  (N.  Y.) 
336). 


pajable  to  bearer  (Dinsmore  p.  Duncan,  S7 
N.  y.  S73,  16  Am.  Rep.  634;  Manhattan  Sav. 
Init  e.  New  York  Nat  Exch.  Bank,  42  N.  Y. 
App.  Div.  147,  60  N.  Y.  Suppl.  SI  [affirmed 
in  170  N.  Y.  88,  62  N.  E.  1070,  88  Am.  St. 
Bcp.  640])  uid  falla  as  mch  within  the  stat- 


utory exception  as  to  jurisdiction  of  federal 
courts  over  eucb  instruments  to  bearer  irre- 
spective of  the  residence  of  prior  holders 
(Lyon  County  v.  Keene  Five-Cent  Sav.  Bank, 
100  Fed.  337,  40  C.  C.  A.  391  [«;fSrminff  BO 
Fed.  023])  ;  but  a  sealed  bond  to  a  railroad 
company  "  or  its  assigns,"  is  non-negotiable 

and  cannot  be  assigned  "  to ,  or  bearer  " 

(Clarke  P.  JaneBville,  1  Bisa.  (U.  S.)  98,  6 
Fed.  Gas.  No.  2,854,  4  Am.  L.  Beg.  501),  and 
in  general  if  the  payee's  name  is  left  blank 
in  a  non-n^^tiable  sealed  bond  it  cannot  bo 
filled  by  the  holder  (Harden  p.  Southerland, 
70  N.  C.  628).    See  also  BoKDa,  6  Cyc.  770, 

63.  Atwood  p.  Griffin,  2  C.  &  P.  368, 
B.  &  M.  426,  31  Rev.  Rep.  669,  12  E.  C.  L. 
622;  Awde  P.  DixoQ,  6  Exch.  860,  20  L.  J. 
Eich.  296;  Crutchly  p.  Mann,  2  Marsh.  20,  5 
Taunt.  520,  I  E.  C.  L.  272. 

64.  In  Weston  p.  Myers,  33  111.  424,  it  was 
held  that  a  due-bill  "  good  for  60  centa  "  was 
a  promissory  note  without  filling  the  blank, 
although  the  holder  might  add  "  to  myself  or 

6D.  As  in  a  mortgage  securing  the  note. 
Elliott  p.  DeoHon,  64  Ga.  63. 

66>  As  where  a  draft  is  payable  "  to  order 

of   "   and   signed   and    indorsed   by    the 

drawer  (Usry  p.  Saulsbury,  62  Ga.  170; 
Chamberlain  p.  Young,  [1803]  2  Q.  B.  206. 
63  L,  J.  Q.  B.  28,  60  L.  T,  Rep.  N.  S.  332,  4 
Re^rts  407,  42  Wkly.  Rep.  72 )  and  actually 
delivered  by  the  maker  to  plaintiff  (Rich  v. 
btarbuck,  51  Ind.  87)  or  in  case  of  a  due- 
bill    (Weston  p.  Myers,  33  HI.  424).     So  if 

indorsed  "  Pay  ."     Wood  p.  Wellington, 

30  N.  Y.  216.  But  in  general  to  render  the 
instrument  formally  complete  it  is  neceesary 
to  fill  the  blank.  Greenhow  c.  Boyle,  7  Blackf. 
(Ind.)  56;  Thompaon  c.  Rathbun,  18  Oreg. 
202,  22  Pac.  837  i  Scay  D.  State  Bank,  3 
Sneed  (Tcnn.)  558,  67  Am.  Dec.  570;  Bnim- 
mel V.  Enders,  18  Gratt.  (Va.)  873.  But  the 
filing  of  a  judgment  note  in  which  the  name 
of  the  payee  is  left  blank  with  an  affidavit 
that  the  note  is  due  plaintiff  is  equivalent  to 
filling  up  the  blank  with  plaintiff's  name  and 
entitles  him  to  a  judgment.  Winton  r.  Col- 
lins, 4  Kulp  (Pa.)  491.  In  an  English  case 
it  has  been  held  that  a  note  with  the  payee's 
name  blank  will  not  sustain  an  indictment 
for  forgery.  Bex  p.  Randall,  R.  t  R.  145. 
But  see  contra,  Harding  e.  State,  54  Ind. 
360. 

67.  Wilson  c.  Einaey,  40  Ind.  35;  Jenkina 
p.  Baas,  68  Ky.  367,  10  Ky.  L.  Rap.  987,  11 
S.  W.  203,  21  Am.  St.  Rep.  344. 

68.  Armstrong  p.  Harshman,  61  Ind.  5^ 
28  Am.  Rep.  665. 

[I.  C.  1,  c  (n).  (A).  (2),  (b)] 
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(b)  "Who  May  Be  —  (1)  Is  Gbskbal,  The  payee  must  be  an  existing  person, 
firm,  or  corporation.    Paper  cannot  be  made  payaWe  to  a  dead  man." 

(2)  AoKNTs.  "Who  is  the  aetnal  payee  of  a  bill  comes  in  qnestion  most 
frequently  in  determining  who  can  transfer  it  or  who  can  bring  suit  upon  it,  and 
it  will  be  particnlarly  considered  in  its  place  in  connection  witli  those  qnestions.*' 
ThoB  in  many  cases  where  the  payee  is  an  agent  his  principal  may  transfer  the 
instrnment"  or  bring  an  action  upon  it,"  altBongh  he  nas  not  been  discloeed,™  or 


69.  W&yman  s.  Torrej'Min,  4  Nev.  124; 
U.  S.  0.  CoffeTTille  First  Nat.  Bank,  82  Fed. 
410.  But  Be«  Grant  v.  Wilson,  2  Kev.  Leg. 
29,  holding  that  a  note  to  one  who  ii  abeent 
and  who,  as  it  happens,  is  dead,  is  not  void, 
and  that  his  executors  may  maintain  action 
upon  it. 

Renewed  accommodation  note. —  If  on  the 
other  hand  an  accommodation  note  to  A  be 
renewed  after  his  death,  an  indorsement  in 
that  name  by  his  widow,  carrTing  on  business 
in  his  name,  will  bind  her  at  suit  of  a  6ona 
(ida  holder.  Van  Etten  t>.  Eemann,  35  Mich. 
513. 

70.  Agent  oi  payee. —  Thus  a  note  may  be 
taken  by  an  agent  in  his  principal's  business, 
but  in  his  own  name  individually  ( Heubach 
V.  Rother,  2  Duer  (N.  Y.)  227)  or  "for  ac- 
count of"  his  principal  (Ridgely  Nat.  Bank 
V.  Patton,  lOe  111.  479),  and  in  general  be 
may  indorse  such  note  to  his  princmal  with- 
out individual  liability  (Sharp  d.  Emmet,  & 
Whart.  {Pa.)  2SS,  34  Am.  Dec.  630),  unless 
he  is  otherwise  liable  by  agreement  with  his 
principal  (Mackenzie  v.  Scott,  6  Brown  P.  C. 
2S0,  2  Eng.  Reprint  10S1 ;  Qoupy  v.  Harden, 
Holt  342,  3  E.  C.  L.  136,  2  Marsh.  454,  7 
Taunt.  106,  IT  Kev.  Kep.  47B,  2  B.  C.  L. 
30fl). 

A  note  to  an  indivlSnat  as  officer  of  the 
company  b  a  note  to  the  individual  and  not 


But  a  note  executed  by  the  agent  in  thV  prin- 
cipal's name  to  himself  individually  is  prima 
facie  void.  Porter  p.  Winona,  etc..  Grain  Co., 
78  Minn.  210,  80  N.  W.  965. 

71.  Sayera  v.  Crawfordaville  First  Nat. 
Bank,  SB  Ind.  230  (where  the  title  was  held 
to  vest  in  the  corporation  and  to  pass  prima 
facie  by  an  indorsement,  "  Trustees  of  In- 
diana Asbury  University,  by  John  W.  Ray, 
treaa.")  ;  Mann  ti.  Springfield  Second  Nat. 
Bank.  34  Kan.  746,  10  Pac.  ISO  (where  it 
was  payable  to  "  Amoa  Whitely,  president")  ; 
Farmington  Sav.  Bank  c.  Fall,  71  Me.  49 
(when  a  note  payable  to  "C.  B.  Mahan, 
agent,"  waa  transferred  t^  the  indorsement 
"  Granite  Agricultural  Works.  C.  B.  Maban, 
Agent"). 

72.  Hazard  r.  Planters',  etc..  Bank,  4  Ala. 
299;  Little  u.  Bradley,  (Fla.  1902)  31  So. 
342;  Friedline  v.  Carthage  College,  23  111. 
App.  494;  Overman  P.  Grier,  70  N.  0.  693 
(where  A  made  a  note  to  C  tor  B'h  debt  to  C 
which  was  not  accepted  or  credited  by  C  and 
B  was  held  prima  faoie  C's  agent  and  waa  al- 
lowed to  sue  in  C's  name).  Especially  where 
the  principal's  business  is  habitually  done  in 
the  agent's  name.  Societe  des  Mines,  etc.,  v. 
Mackintosh,  6  UUh  66S,  18  Pac.  3«3.     Bat 


[I.  C,  1.  c.  (n),  (B),  (1)] 


in  OHst  c.  Backhouse,  20  N.  C.  496,  it  ms 
held  that  a  note  to  "  Richard  Grist,  agent  of 
hie  assignees,  or  order,"  oould  not  be  sued  l^y 
the  assignees.  And  at  common  law  the  prin- 
cipal can  neither  sue  upon  nor  transfer  » 
note  to  "A,  or  to  the  use  of  B"  (Evans  p. 
Cramlington,  Carth.  5;  Cramlington  e.  Evans, 
2  Venti  307),  or  to  "Reuben  Hause,  agent 
for  Reed,  Brothers  &  Thomas"  (Clark  v. 
Reed,  12  Sm.  &  M.   (Miss.)   6S4). 

A  fortiori  the  principal  may  bring  mit  on 
a  note  to  "  liVederick  J.  Waldo,  agent  of  the 
Enterprise  Insurance  Company"  (Blade  v. 
Enterprise  Ins.  Co.,  33  Ind.  223;  Bean  r. 
Dolliff,  87  Me.  2ZB)  ;  to  "  D.  A.  Neale,  presi- 
dent of  the  Eastern  Railroad  Company  * 
(Eastern  R.  Co.  v.  Benedict,  5  Gray  (Mase.> 
661,  66  Am.  Dec.  384)  ;  or  to  "  Charlee  W- 
Smith,  Treasurer  of "  a  designated  company 
(Vater  c.  Lewis,  36  Ind.  288,  10  Am.  Rep.  29; 
McBroom  v.  Lebanon,  31  Ind.  268 ;  Trustees 
Ministerial,  etc.,  Fund  t>.  Parks,  10  Me.  441 ; 
Rutland,  etc,  R.  Co.  v.  Cole,  24  Vt.  33)  ;  and 
tliis  is  toue  although  the  payee's  official  char- 
acter be  designated  by  initml  letters  only  (Du- 
pont  c.  Mt.  Pleasant  Ferry  Ca,  9  Rich.  (S.  C.} 
255),  but  the  contrary  was  held  of  a  note  pay- 
able to  a  person  named,  "  superintendent  of 
the  Decatur  Agricultural  Works"  (Qurfee  b, 
Morris,  49  Mo.  65).  Still  stronger  is  ttw 
case  of  a  note  to  a  corporation  officer  "or 
his  successors  in  office"  (Tainter  v.  Winter, 
63  Me.  348;  Trustees  Ministerial,  etc..  Fund 
V.  Parks,  10  Me.  441)  ;  and  more  especially 
if  it  is  a  municipal  corporation  (Garland  c. 
Reynolds,  20  Me.  45;  Arlington  v.  Hinds,  1 
D.  Chipm.  (Vt.)  431,  12  Am.  Dec.  704).  In 
such  a  case  suit  may  be  brought  by  the  mu- 
nicipality in  the  name  of  the  payee's  sue- 
cessor  (Fisher  v.  ElUs.  3  Pick.  (Mass.)  322), 
or  by  such  successor  (Packard  c.  Nre,  Z  Mete. 
(Moss.)  47  1  Fisher  t>.  Ellis,  3  Pick.  (Mass.) 
322]  although  this  has  been  denied  (Upton 
C.  Starr,  3  Ind.  608). 

If  the  payee  be  designated  by  offidal  titlft 
only  and  not  named  &uit  on  the  note  may  b& 
by  ttie  corporation  (State  Bank  v.  Jenkins,  7 
Ark.  389;  Bower  e.  State  Bank.  5  Ark.  234; 
Vermont  Cent.  R.  Co.  v.  Clayes,  21  Vt  30). 
and  in  some  coses,  it  is  held,  by  the  corpora- 
tion only  (Alston  c.  Hesrtman,  2  Ala.  699; 
Vater  o.  Lewis,  36  Ind.  288,  10  Am.  Rep.  29; 
Nichols  V.  Frothingham,  46  Me.  220,  71  Am. 
Dec.  539).  But  if  the  principal  lias  clumged 
its  corporate  name  as  used  in  the  note  it 
must  aver  and  prove  its  identity.  Madison 
College  V.  Burke,  6  Ala.  494. 

73.  Jacobs  v.  Benson,  39  Me.  132,  63  Am. 
Dec.  609;  National  L.  Ins.  Co.  v.  Allen,  llff 
Mass.  3S8  (where  the  note  was  made  to  "  J.  T. 
Phelps,    agent"):    Taunton,    etc.,    Tumplk* 
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has  been  discIoBed  as  the  creditor  bnt  not  as  the  payee  ;''^  and  this  is  tlie  case  by 
well  established  iisu;e  of  banks  as  to  paper  made  payable  to  the  bank  cashier  by 
his  official  title."    In  other  cases  the  ^ent  named  may  make  a  snfficient  transfer  ^ 


or  may  sne  Dpon  it  id  hia  own  name.'" 

Corp.  D.  Whiting,  10  Mub.  327,  6  Am.  Dec 
114. 

74.  As  in  a  note  acknowledging  a  d«bt  to 
be  "  doe  Jamea  Foster,  .  .  .  which  I  promiM 
to  pay  ThomaB  Carson,  Sheriff."  Bowie  v. 
Foster,  Minor   (Ala.)   264. 

75.  Lookout  Bank  v.  Aull,  S3  Tenn.  646, 
£7  S.  W.  1014,  42  Am.  St  Rep.  S34.  See  also 
id/™,  XTV,  C  [8  Cyc.]. 

The  liank  ma?  ine  upon  such  paper  with- 
out indoreoment  [  Nave  c,  Lebanon  First  Nat. 
Bonk,  87  Ind.  204;  ConuneTcial  Bank  c. 
French,  21  Pick.  (Mass.}  486,  3S  Am.  Dec 
S80),  although  it  be  not  named  in  tbe  instni- 
nient  (Stamford  Bank  o.  Ferris,  17  Conn.  269; 
>Jave  V.  Lebanon  First  Nat.  Bank,  87  Ind. 
204;  Nave  %>.  Hadley,  74  Ind.  155;  Pratt  c. 
Topeka  Bank,  12  Kan.  670;  HaTues  v.  Beck- 
man,  6  La.  Ann.  224;  Commercial  Bank  v. 
French,  21  Pick.  (Mass.)  486,  32  Am.  Dec. 
280;  Garton  V.  Union  City  Nat.  Bank,  34 
Mich.  279;  Lacey  v.  Central  Nat.  Bank,  4 
Sebr.  179;  Angelica  First  Nat.  Bank  o.  Hall, 
44  N.  Y.  396,  4  Am.  Rep,  698 ;  State  Bank 
r.  Ohio  Stat«  Bank,  29  N.  Y.  619;  Wright  c. 
Boyd,  3  Barb.  (N.  Y.)  523;  Rutland,  etc.. 
R.  Co.  F.  Cole,  24  Vt.  33 ;  Manchester  Bank  o. 
Slason,  13  Vt.  334  icoi^tra,  U.  S.  Bank  c. 
Lyman,  20  Vt.  666] ;  Newbury  Bank  c.  Bald- 
nin,  1  Cliff.  (U.  S.)  519.  2  Fed.  Cas.  No.  892 
[a;?imed  in  1  Wall.  (U.  S.)  234,  17  L.  ed. 
534] ;  Blair  v.  Mansfield  First  Nat.  Bank,  2 
Flipp.  (U.  S.)  Ill,  3  Fed.  Gas.  No.  1,485,  12 
Bankere'  Mag.  (3d  B.)  721,  2  Browne  Nat. 
Bank  Cas.  173,  10  Chic.  Leg.  N.  84,  6  Re- 
porter 40). 

The  casbiei  may  also  sue  in  his  own  name 
whether  tbe  bank  be  designated  (Porter  t>. 
Kekerris,  4  Rand.  (Va.)  359)  or  not  {Mc- 
Henry  p.  Ridgely.  3  111.  309,  35  Am.  Dec 
110;  Barney  v.  Newcomb,  9  Cuah.  (Mass.) 
46;  Fairfield  r.  Adams,  16  Pick.  (Mass.)  381; 
Garton  v.  Union  City  Nat.  Bank,  34  Mich. 
279:  Horah  r.  Long,  20  N.  C.  416,  34  Am.  Dec. 
278;  Johnson  p.  Catlin,  27  Vt.  87,  62  Am. 
Dee.  622),  or  he  may  sue  for  the  use  of  the 
bank  (DsTis  v.  Baker,  71  Ga.  33),  or  his 
Kacceasor  may  ave  (Dutch  v.  Boyd,  81  Ind. 
146). 

76.  Even  where  it  is  oayable  to  him  as 
"cashier"  (St.  Louis  Perpetual  Ins.  Co.  r. 
Cohen,  0  Mo.  421),  as  "treasurer"  (Shaw 
F.  Stone,  1  Cush  ( Mass. )  228 ) ,  or  as  "  presi- 
dent of  .  .  .  the  American  Pottery  Com- 
pany" (Van  Buskirk  c.  Day,  32  III.  260). 

77.  Tooke  e.  Newman,  75  111.  21S,  where 
a  wife  took  a  note  as  agent  for  her  husband 
for  a  loan  made  by  him.  This  has  been  held 
even  where  the  principal  was  clothed  with  a 
qoasi-public  character,  as,  "  Durkee,  agent 
oi  the  proprietors  of  the  town  of  Sand  Hill " 
(Bryant  e.  Durkee,  9  Mo.  169).  and  in  a 
■nit  by  the  successor  in  office  on  a  note  to 
"J.  li  May,  common  school 


townahip  eighteen  south,  or  his  aucemaor  in 
office"   (Kelly  p.  Ware,  22  Ark.  449). 

Woida  describing  tlie  official  poritlon  of  th» 
payee  may  be  disregarded  as  being  mere  de- 
scription, such  as  "agent"  (Preston  v.  Dun- 
ham,  52  Ala,  217;  Toledo  Agricultural  Worka 

C.  Heisser,  51  Mo.  I2S;  Coffin  <D.  Grand. 
Rapids  Hydraulic  Co.,  81  N.  Y.  Super.  Ct. 
61,  IS  N.  Y,  Suppl.  782,  46  K.  Y.  St,  851 
Io;ftrm«(  in  136  N.  Y.  655,  32  N.  E.  1076,  6I> 
N.  Y.  St  15];  Johnson  P.  Catlin,  27  Vt.  87, 
62  Am.  Dec.  622),  "treasurer"  (Shaw  «. 
Stone.  I  Cuah.   (Mass.)   228.     But  see  Alston 

D.  Heartmon,  2  Ala.  699;  McBroom  P.  Leba- 
non, 31  Ind.  268;  Babcock  p.  Beman,  11 
N.  Y.  200),  "president"  (Lester  r.  Hclntoeh, 
101  Ga.  675,  28  8.  E.  7  [corporation  named 
in  bis  title);  Hately  P.  Pike,  162  111.  241, 
44  N.  E.  441,  63  Am.  St.  Rep.  304;  Wolcott 
P.  Standley,  62  Ind.  198:  Van  Neas  c.  Por- 
reat,  8  Cranch  (U.  S.)  30,  3  L.  ed,  478),  or 
"manager"  (Chase  g.  Behrman,  I  N.  Y. 
City  Ct.  352)  ;  and  this  is  so  although  in 
such  description  the  principal  be  named,  as 
a  note  to  W.  W.  Auatell,  lawful  attorney 
for  Francis  Bomer "  (Austell  P.  Rice,  5  Ga. 
472),  to  a  person  named,  agent  of  a  named 
company  (Night  Hawks  Burlesque  Co.  p. 
Louisville,  etc.,  R.  Co.,  40  111.  App.  40^ 
Buffum  p.  Chadwick.  8  Maas.  103;  Savage  P. 
Carter,  64  N.  C.  196,  the  last  case  before  the 
present  statute  as  to  party  in  interest),  t*^ 
''J'.  D.  Fennell,  agent  for  G.  A.  Kelly  or 
bearer"  (Castleberry  v,  Fennell,  4  Ala.  642), 
to  "  James  O.  McCreery,  treasurer  of  the 
R.  I.  ft  A.  R.  R.  Co."  (Cbadsey  i;.  McCreery, 
27  III.  263;  Clap  r.  Day.  2  Me.  305,  II  Am. 
Dec.  09),  to  a  particular  person  "superin- 
tendent of  the  Decatur  Agricultural  Works  " 

(Durfee  p,  Morris,  49  Mo.  55),  to  "a  partic- 
ular person,  "receiver  of  tbe  estate  of"  an- 
other desigDat«d  person  (McLain  p.  Onstott, 
3  Ark,  478),  or  to  a  person  named  "for  the 
benefit"  of  his  principal  (Turner  o,  Eldridge, 
S  Ala.  821). 

Effect  of  expiration  of  term  of  office. —  In 
Whitcomb  p.  Smart,  38  Me.  264,  the  case  of 
a  note  to  "  Ebeneier  Whitcomb,  P.  S.  of  the 
Adelphian  Lodge,"  the  party  mentioned  was 
allowed  to  sue  in  his  own  name,  by  authority 
of  the  tqembers  of  the  lodge,  after  he  ha^ 
ceased  to  be  secretary.  And  where  a  note 
was  made  to  "  Joseph  M.  White,  ,  .  ,  Trus- 
tees of  the  Apalachicola  I^nd  Company  [a 
-voluntary  association]  or  their  successors  in 
office,  or  order,"  the  survivors  were  allowed 
to  sue,  although  their  term  of  office  had  ex- 
pired and  their  successors  had  been  appointed. 
Davis  p.  Garr.  6  N.  Y.  124,  55  Am.  Dec 
387. 

If  the  note  is  payable  to  the  treaaoier  of  a 
aociety,  not  by  name,  his  nnsignee  may  bring- 
suit  on   it  in   the  name   nf  his   successor  in. 
office.     McDonald  p.  Laughlin,  74  Me.  480. 
[I.  C.  1.  e,  (n),  (B),  (2)] 
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(3)  Bkabek.  a  D^otiable  bill  or  note  may  be  made  payable  to  bearer,''  and 
this  is  a  saflicieDt  designation  of  a  payee  as  well  as  of  all  snbseqaent  holders  of 
tlie  paper.™  Corporation  bonds  are  generally  made  payable  in  this  way,'  and 
detached  interest  coupons  so  payable  are  negotiable  and  pass  by  delirery.*'  In 
general  negotiable  iostrnments  payable  to  bearer  are  traneferable  by  delirery  with- 
out indorsement,"  bnt  in  some  of  the  Fnited  States  the  negobability  of  sncli 
instrnmeiits  is  restricted  by  Btatute."  A  paper  payable  to  a  designated  person  "  or 
Ijearer"  is  in  effect  the  same  as  a  paper  to  bearer."  Its  validity  does  not  depeiid 
on  an  original  delivery  to  tlie  person  designated,"  and  if  he  is  one  of  the  majiere, 
althongh  ne  could  not  as  payee  sue  his  co-makers,  the  bearer  may  sue  both  raak- 
«rB."  In  some  of  the  United  States,  however,  notes  so  payable  are  distingnisbed 
as  to  manner  of  transfer  from  notes  to  bearer.'^  On  the  other  hand  a  note  to  a 
designated  person,  "  bearer,"  is  a  note  to  the  person  designated  only  and  is  not 
negotiable." 

(4)  Dbawee,  MakeS)  OB  Dbawse.  The  drawee  of  a  bill  may  be  its  payee," 
and  a  promissory  note  may  be  made  payable  to  the  maker's  order,*"  each  a  note 


78.  "  Holder  "  is  eqniTolent  to  "  bearer." 
Putnam  v.  CrymeB,  1  McMiUl,  (S.  C.)  0,  36 
Am,  Dec.  250;  Wilson  County  o.  Nastville 
Third  Nat.  Bank,  103  U.  8.  770,  26  L.  ed.  488. 

79.  New  ».  Walker,  108  Ind.  386,  9  N,  E, 
38S,  58  Am.  Rep.  40;  Melton  v.  Gibson,  97 
Ind.   168;   Craig  c.  Vicksburg,   31   Miss.  216. 

So  4  check  may  be  made  payable  to  "  Sap- 
phire Mill,  or  bearer."  Stale  e.  Cleavland,  fl 
Nev.  181. 

80.  McCoy  p.  Washington  County,  3  Wall. 
Jr.  C.  0.  <U.  8.)  381,  16  Fed.  Caa.  No.  8,731, 
1  Am.  L.  Reg.  193,  3  Phila.  (Pa.)  290,  15 
Leg.  Int.  (Pa.)  388.  Although  it  was  for- 
merly held  that  a  bond  could  not  be  made  to 
bearer  but  might  be  indorsed  by  the  payee  so 
*8  to  become  payable  to  bearer.  Marsh  ^. 
Brooks,  33  N.  C.  40S;  Clarke  v.  Janeeville, 
1  BisB.  (U.  S.)  98,  6  Fed.  Cas.  No.  2,854,  4 
Am.  L.  R(^.  591.  See  also  Bokob,  5  Cyc  779, 
note  97. 

81.  North  Bennington  First  Nat.  Bank  D. 
Mt  Tabor,  52  Vt.  87,  38  Am.  Bep.  734;  Con- 
cord c.  Derby  Line  Nat.  Bank,  Gl  Vt.  144; 
Walnut  V.  Wade,  103  U.  S.  683,  26  L.  ed. 
128.  See  also  Bonds,  G  Cyc.  7S1,  note  4; 
782,  note  5. 

82.  See  mfra,  VI,  C,  2,  note  48. 

83.  See  in^ra,  VI,  C,  2. 

84.  Florida.— Maxwell  t>,  Agnew,  21  Fla. 
154. 

Indiana. —  Teacher  p.  Merea,  118  Ind.  586, 
21  N.  E.  316.  And  a  note  so  payable  is  ne- 
gotiable in  Indiana  if  payable  at  a  bank  in 
that  state.     Melton  1>.   Gibson,   97   Ind.   158. 

JfaifK.— Eddy  v.  Bond,  19  Me.  461,  36  Am. 
Dec.  767. 

Mat»acltti9etta. —  Ellis  v.  Wheeler,  3  Pick. 
<Ma88.)  18. 

MiaKigan. —  Bitzer  V.  'VfofB.i,  83  Mich.  223, 
47  N.  W.  210. 

Miatovri. —  McDonald  v.  Harrison,  12  Mo. 
447. 

South  Carolina, —  Pntnam  C.  Crymes,  1  Mc- 
Mull.  (S.  C.)  9,  36  Am.  Dec.  250,  a  note  to 
"  Mancil  Owens  or  holder." 

Teseai. —  Smith  c.  Clopton,  4  Tex.  100. 

Canada. —  Exchange  Kuik  v.  Quebec  Bank, 
e  Montreal  Buper.  Ct.  |0. 

[1,0.  I.  0.(0).  (B).  (8)] 


See  also  infra,  VT,  C,  2. 

85.  Gage  v.  Sharp,  24  Iowa  15. 

86.  Devore  c.  Muady,  4  StnAh.  {8.  C.) 
15. 

87.  See  infra,  VI,  C,  2. 

88.  Warren  c.  Scott,  32  Iowa  82;  Bloom- 
ingdale  c.  National  Butchers',  etc.,  Bank,  33 
Miac.  (N.  ¥.)  694,  68  Suppl.  35.  So  of 
an  inBtrument  reading:  "Due  the  bearer 
hereof,  31  18s.  lOd.,  which  I  promise  to  pay 
to  Abraham  Thompson,  or  order."  C^od(  t. 
Fellows,  1  Johns.   (N.  Y.)    143. 

89.  Witte  c.  Williams,  8  8.  C.  290,  2S  Am. 
Rep.  294;  Wildes  v.  Savage,  1  Story  (U.  S.) 
22,  29  Fed.  Cas.  No.  17,653,  3  Law  Rep.  1; 
Holdsworth  v.  Hunter,  10  B.  t  C.  449,  8 
L.  J.  K.  B.  O.  S.  140,  5  U.  ft  R.  393,  SI 
E.  C.  L.  103.  Or  it  may  be  to  the  order  of 
the  accepter.  White  v.  Williams,  8  S.  C 
£00,  28  Am.  Rep.  294.  But  an  order  on  a 
person  named  to  pay  to  bis  own  order,  ac- 
cepted, but  not  indorsed,  is  not  a  bill  of 
exchange  for  forging  or  uttering'  which  an 
indictmeDt  wilt  lie.  B^.  r.  Bartlett,  2  U.  A 
Rob.  362. 

A  bank  wbich  is  named  as  the  place  of  pay- 
ment may  be  .the  payee.  De  Pauw  t>.  Sslem 
Bank,  126  Ind.  653,  25  N.  E.  705,  26  N.  K 
ISl,  10  L.  R.  A.  46. 

90.  Alabama. —  Mayberry  e.  Morris,  B2 
Ala.  113. 

JIKnoi*.— Wilder  u.  De  Wolf,  24  111. 
100. 

£«nfuo)ty. —  It  was  formerly  held  that  • 
note  executed  by  one  payable  to  himself  wu 
not  n^otiable  and  created  no  liability  of  the 
maker  to  the  sssignee  when  assigned  or  in- 
dorsed. Muhling  V.  Sattler,  3  Mete.  (Ky.) 
286,  77  Am.  Dec.  172.  But  under  Ky.  Gen. 
Stat.  c.  22,  {  13,  snch  a  note,  signed  on  the 
back  by  the  obligor  and  then  delivered,  oper 
ates  as  a  promise  to  pay  the  face  of  the  note 
at  maturity  to  the  person  to  whom  it  is  de- 
livered (Bramblett  p.  Caldwell,  106  Ky.  202, 
20  Ky.  L.  Rep.  1123,  48  S.  W.  982),  and  Uie 
holder  may  fill  up  the  indorsement  and  sue 
as  upon  a  fresh  promise,  or  may  sue  witliowt 
filling  the  indorsement  (Pace  v.  Welmendina 
12  Bush.   (Ky.)   141). 
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being  in  effect  payable  to  bearer,  when  indoi-Bed  in  blank  by  the  maker."    Where. 


PmuylMnia. —  UUIer  r.  Weeks,  22  Pa.  St. 
81. 

BfMik  Carolina. —  Rambo  c.  Metx,  5  Sttobh. 
(S.  C.)  108,  63  Am.  Dec.  S94.  Although  it 
liu  been  held  that  a  note  payable  to  maker 
or  bearer  can  be  aued  in  equity  only.  Keith 
t.  Keith,  11  Rich.  Eq.  (S.  C.)  83;  Glemi  v. 
Ctldwell,  4  Rich.  Eq.    (S.  C.)    168. 

Tefmettee. —  Woods  o.  Ridley,  11  Humphr. 
{Tenn.)   IM. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
148. 

Altbongli  made  by  two  peiMni  it  may  be 
iMjable  to  the  "  order  of  myself."  Jenkins 
r.  Bass,  89  Ky.  3B7,  10  Ky.  L.  Rep.  987,  11 
8.  W.  203,  21  Am.  St.  Rep.  344;  Warren 
fiut  Nat.  Bank  r.  Fowler,  36  Ohio  St.  524. 
38  Am.  Rep.  610,  the  latter  case  holding  that 
ench  note  is  equivalent  to  a  note  "  to  the 
«rder  of  ourselves  or  either  of  us." 

01.  California. —  Lassen  County  Bank  c. 
Sherer.  108  Cal.  513,  41  Pac.  416. 

ISlinoi*. —  Chicaifo  Trust,  et«..  Bank  C. 
h'oTdgrea,  157  111.  663,  42  N.  E.  148  (but 
not  witiun  the  statute  as  to  indorsement  of 
Dotei  payable  to  bearer)  ;  Hall  &  Burton.  29 
ni.  SSI,  81  Am.  Dee.  310;  WUder  V,  De  Wolf, 
U  TL  190. 

Louitiana. —  Mathe   v.   MeCiystal,    11    La. 


242. 

Sunstippi. —  Columbus  Ins.,  etc.,  Co.  V. 
Columbus  First  Kat.  Bank,  73  Miss.  08,  15 
So.  138;  Winona  Bank  e.  Wofford,  71  Miss. 
711,  14  So.  262. 

Ilitmuri. —  Muldrow  v.  Caldwell,  7  Mo. 
5B3;  Lowrie  v.  Zunkel,  49  Mo.  App.  Ifi3, 

yew  York. —  Smith  P.  Gardner,  4  Boaw. 
(K.  y.)  54;  Odell  c.  Clyde,  23  Misc.  (N.  Y.) 
734.  53  N.  Y.  Suppl.  81. 

flonh  Caro lino.— Norfolk  Nat.  Bank  e. 
GrifBn,  107  N.  C.  173,  11  S.  E.  1049,  22  Am. 
St.  Rep.  868. 

Ohio. —  Ewan  v.  Brooks- Waterfield  Co.,  S5 
Ohio  St.  606,  46  N.  E.  1094,  60  Am.  St.  Rep. 
710,  35  L.  R.  A.  784. 

Texa*. —  Lyon  p.  EempiDski,  '1  Tex.  App. 
CiT.  Cas.  i  70. 

Vermont. —  Blackman  V.  Oreen,  84  Vt.   17. 

United  SiotCT. —  Jones  v.  Shapera,  67  Fed. 
457,  13  U.  S.  App.  481,  6  C.  C.  A.  423;  Towne 
f.  Smith,  1  Woodb.  t  M.  (U.  8.)  115,  24  Fed. 
Cm.  No.   14.115,  9  Law  Rep.   12. 

fnglond.-^  Masters  v.  Baretto,  8  C.  B.  433. 
2  C.  i  K.  716,  13  Jur.  1124,  19  L.  J.  C.  P. 
60.  85  E.  C.  L.  433 ;  Brown  V.  De  Winton,  8 
C.  B.  336,  «  D.  *  L.  62,  12  Jur.  678,  17  L.  J. 
C.  P.  281,  60  E.  C.  L.  336.  And  a  note  "  to 
our  and  each  of  our  order "  when  indorsed 
is  within  the  statute  of  Anne.  Absolon  e. 
Marks,  11  Q.  B.  IB,  11  Jur.  1016,  17  L.  J. 
<i-  B.  7,  63  E.  C.  L.  IB. 

Canada. —  See    Wallace    p.    Henderson,    7 

V.  C.  Q.   B.  89;   Bums  P.   Harper,   6  V.   C. 

Q.  B.  600,  which  hold  that  a  noU  payable 

to  the  maker's  own  order,   and  indorsed  by 

[38] 


the  maker  cannot  be  declared  upon  aa  pay- 
able to  plaintilT  or  bearer. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
146. 

Necessity  of  indonement. —  Until  a  note 
payable  to  the  maker's  order  is  indorsed  by 
him  the  note  is  incomplete  and  without  eCTect 

Alabama, —  Lea  v.  Mobile  Branch  Bank,  8 
Port.   (Ala.)   119. 

Arkanaas. —  Scull  v.  Edwards,  13  Ark.  24, 
58  Am.  Dec.  204. 

California. —  But  if  the  note  is  payable  to 
the  order  of  the  maker  and  another,  and  is 
issued  by  the  maker  indorsed  by  such  otiier 
only,  it  may  be  binding  on  the  maker  by  way 
of  entoppel.     Main  r.  Hilton,  54  Cal.  110. 

JIKnois.— Kayser  v.  Hall,  86  111.  511,  28 
Am.  Pep.  624. 

Indiana. —  Pickering  v.  Cording,  02  Ind. 
306,  47  Am.  Ren.  146. 

Louisiana. —  Rabasse's  Succession,  40  La. 
Ann.  140S,  22  So.  767,  holding  mere  delivery 
insufBeieut. 

Mat»achu»eUa. —  Roby  r,  Phelon,  IIB  Mass. 
641;  Little  V.  Rogers,  1  Mete.  (Mass.) 
lOS. 

Tfev!  York. —  Under  the  Revised  Statutes 
the  maker  of  a  note  payable  to  the  maker's 
order  and  not  indorsed  by  him  was  held  liable 
to  a  bona  fide  holder  aa  the  maker  of  a  note 

Cyable  to  bearer  {Brooklyn  Cent.  Bank  p. 
ng,  1  Bosw.  (N.  Y.)  202;  Plets  r.  John- 
son, 3  Hill  (N.  T.)  112)  and  the  accommoda- 
tion indorser  of  such  a  note  ia  liable  aa  on  a 
note  payable  to  bearer  if  he  knows  the  note 
to  be  payable  "to  the  order  of  the  maker,  or 
of  a  Bctitious  person"  (Irving  Nat.  Bank  p. 
Alley,  79  N.  Y.  536)  ;  but  under  section  320 
of  the  Negotiable  Instruments  Law  which  hna 
now  Buperaeded  the  provisions  of  the  Revised 
Statutes,  "  where  a  note  is  drawn  to  the 
maker's  own  order,  it  is  not  complete  until 
indorsed  by  him."  This  statute  does  not 
apply  to  a  note  which  was  negotiable  before 
it  took  effect.  Odell  v.  Clyde,  23  Misc.  (N.  Y.) 
734,  53  N.  Y.  Suppl.  61. 

Pennsglpania. —  Aughinbaugli  p.  Roberts,  4 
Wkl^.  Notes  Cas.    (Pa,)    IBl. 

Virginia. —  And  if  not  indorsed  by  the 
maker  the  erasure  of  his  name  and  substitu- 
tion of  another  payee  and  indorsement,  al- 
though made  to  carry  into  effect  an  intended 
renewal,  is  a  material  alteration  and  dis- 
charges the  maker.  Hoffman  r.  Planters' 
Nat.  Bank,  OQ  Va.  480,  39  S,  E.   134. 

United  States. —  Moses  p.  Lawrence  County 
Nat.  Bank,  149  U.  S.  208,  13  S.  Ct.  900,  37 
L.  ed.  743. 

EngiOTid.— Wood  v.  Mytton,  10  Q.  B.  806, 
11  Jur.  N.  S.  967.  16  L.  J.  Q.  B.  448.  60 
E.  C.  L.  805  [overruling  on  this  point  Flight 
p.  Maclean,  IQ  L.  J.  Exch.  23,  16  M.  A  W. 
51], 

Canada. —  Ennis  r.  Hastings,  0  N.  Brunsw. 
482;  Trenholme  v.  Coutu,  2  Quebec  Q.  B.  387. 
But  see  Myers  p.  Wilkins,  6  U,  C.  Q.  B.  421. 
holding  that  a  note  payable  to  the  order  of 
plaintiff  need  not  be  indorsed  by  him  to  him- 
[I,  C.  I.e.  Cii\{b).  (4)] 
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however,  maker  and  payee  are  two  difEerent  perBons  of  the  same  name,  the  note 
is  of  course  not  payable  to  the  maker  —  and  this  is  said  to  be  the  presnmptioD 
until  the  identity  of  person  is  proved."*  So  one  or  more  makers  may  be  identical 
with  one  or  more  of  the  payees,  and  while  one  who  is  both  maker  and  payee 
cannot  in  general  ^  sne  on  the  not©  **  his  co-payee  may  sue  the  other  maker  *  and 
his  indorsee  may  bring  siiit  on  it  against  all  the  makers,"  or  the  identity  may  be 
unintended  and  apparent  only — as  where  the  payee,  Intending  to  indorse  the 
note  for  transfer,  writes  his  name  on  its  face  beiow  that  of  the  maker,"  A  bill  of 
excliango  may  be  made  payable  to  the  drawer's  own  order,*"  sod  in  such  caae  may 

self  to  give  it  tlie  effect  of  a  note  payable 


See  also  N^.  Inatr.  L.  |  320;  Bills  Ezch. 
Act.  E  83. 

92.  Cooper  D.  Poston,  1  Dqv.  (E7.)  92,  8S 
Am.  Dec.  610. 

63.  Joint  and  several  note. —  If  A,  B,  and  C 
make  a  joint  and  several  iiot«  to  B  gjid  C, 
the  payees  can  sue  A  on  the  aeveral  obliga- 
tion. Fisher  p.  Diehl,  94  Md.  112,  EO  Atl. 
432;  Beecham  v.  Smith,  E.  B.  k  £.  442,  96 
E.  C.  L.  442. 

"  Or  bearei." —  Where  a  note  waa  made  by 
A  and  B  payable  to  "  L.  H.  Mund;  (the  de- 
fendant] or  bearer  "  it  was  held  in  Devore  c. 
Mundy,  4  Strobh.  (S.  C.)  16,  that  a  BiibH«- 
quent  holder  or  "  bearer "  could  sue  boUi 
tnakere. 

84.  Moore  c.  Randolph,  70  Ala.  57&  (hold- 
ing that  an  administrator  cannot  maintain 
an  action  on  a  not«  payable  to  himself  in  his 
representative  character,  and  signed  by  him 
aa  surety  for  the  principal  maker)  ;  Glenn  o. 
Sims,  1  Rich.  (S.  C.)  34,  42  Am.  Dec.  405 
(holding  that  on  a  note  l^  A  and  B  to  B 
neither  B  nor  his  personal  representative  may 

6B.  Quisenberry  r.  Artis,  1  Duv.   (Ky.)  3D. 

96.  InAifma. —  Schmidt  v.  Archer,  113  Ind. 
365,  14  N.  E.  543. 

Karuaa. —  Walker  v.  Sims,  (Kan.  App. 
ISflfl)   84  Pac.  81. 

Ma«aachvsetta. —  Pitcher  V.  Barrows,  17 
Pick.  (Mass.)  361,  2B  Am,  Dec.  308.  Where 
a  note  is  made  jointly  and  severally  by  several' 
promisors,  payable  to  the  order  of  one  of 
them,  and  is  by  him  indorsed  and  negotiated, 
it  is  to  be  deemed  a  joint  and  several  debt 
due  to  the  holder  from  the  promisors,  in  the 
same  manner  as  if  the  payee  had  not  been 
one  of  them.  American  Bank  e.  Doolittle,  14 
Pick.   (MasB.)   123. 

ifissouri.—  Smith  o.  Gregory,  75  Mo.  121 ; 
Muldrow  p.  Caldwell,  7  Mo.  563. 

Xeu>  Hampshire. —  Heywood  c.  Wingate,  14 
N.  H.  73. 

Bovlh  Carolina. —  Bambo  r.  Mets,  6  Strobh. 
<S.  C.)  108,  53  Am.  Dec,  694. 

Tetmettee. —  Woods  p.  Ridley,  11  Homphr. 
(Tenn.)  194. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  46. 

If  the  payee's  dgnature  aa  maker  ia  adOed 
after  be  had  tranafened  the  note,  it  may  be 
available  as  evidence  to  render  him  liable  as 
guarantor.  Caaon  p.  Wallace,  4  Bush  (Ky.) 
388. 


Joint  note  of  firm  to  partiicr. — A  partn»r 
cannot  sue  on  a  joint  nat«  of  the  Dim  to  hinir 
although  his  assignee  or  indorsee  may. 

Maine. —  Woodman  p.  Boothby,  66  Me.  33S; 
Hapgood  V.  Watson,  66  Me.  610;  Davis  p. 
Brif!gs,  30  Mc.  304. 

Michigan. —  Wintermute  v.  Torrent,  BS 
Mich.  665,  47  N.  W.  358;  Carpenter  u. 
Greenop,  74  Mich.  664,  42  N,  W,  278,  16  Am. 
St.  Rep.  662,  4  L.  R.  A.  241. 

if issourt.— Knaus  p.  Givena,  110  Vo.  58, 
IB  S.  W.  535;  Young  P.  Chew,  9  Mo.  App. 
387.  But  the  indorsee  cannot  sue  if  the  note 
be  non-n^otiable.  Hill  p,  Mcpherson,  15  Ho. 
204,  65  Am.  Dec.   142. 

Neio  York. —  Smith  P,  Lusher,  G  Cow. 
(N.  Y.)   688, 

rermont.— Walker  P.  Wait,  60  Vt.  66S; 
Ormsbee  v.  Kidder,  48  Vt.  361 ;  Tucker  p 
Brsdlev,  33  Vt.  324;  Ncrton  p.  Downer, 
Vt  669. 

ETigUlnd. —  See  Neale  v.  Turton,  4  Bi 
149,  13  E.  C.  L.  442,  a  joint  partnership 
ceptance  of  a  bill  of  exchange. 

Note  of  one  firm  to  another  with  conmunt 
partner. —  80  if  a  note  is  made  by  one  firm 
to  another  lirm  having  one  partner  in  com- 
mon the  payees  cannot  sue  the  maken,  al- 
though their  indorsee  may  do  so.  Mucdock 
o.  Garuthers,  21  Ala.  786.  Nor  can  the  psyees 
who  are  not  members  of  the  firm  of  makers 
sue  the  makers  who  do  not  belong  to  the 
payee  firm,  although  their  indorsee  can  do  to, 
MerchanU'  Nat.  Bonk  v.  Randall,  Wile,  (ind.) 
166. 

If  one  partner  makea  a  note  In  the  Ann- 
name  to  the  other  partner  it  will  be  treated 
as  a  note  by  one  individually  to  the 
other.  Morrison  p.  Stockwell,  9  Dana  (Ey.) 
172. 

97.  Cason  p,  WaUace,  4  Bush   (Ky.)  888. 
As  to  parol  evidence  in  racb  mm  see  tufra, 

XIV.  E  [8  Cyc.]. 

98.  Alabama. —  Hart  v.  Shorter,  46  Al«- 
463;  Randolph  P.  Parish,  9  Port.  [Ala.) 
76. 

Illinois. —  Kaskaskia  Bridge  Co.  p.  Shan- 
non, 6  III.  16. 

£enf itcfey.— Rioe  P,  Hogan,  8  Dana  (^.> 
133. 

ilichigan.-~U&eey  p.  White  Pigeon  Beet 
Sugar  Co.,  1  Dougl,  (Mich.)  103. 

Enitlind. —  Butler  v.  Cripe,  1  Salk.  ISO. 

A  biU  drawn  by  one  partner  in  fnvor  of  M* 
firm  is  in  effect  such  a  bill,  and  the  firm's 
indorsement  is  necessary  for  its  completioo. 
Capital  City  Ins.  Co,  p.  Qninn,  73  At.  658. 
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be  treated  as  a  note"  or  after  its  acceptance  as  an  accepted  bill.'  The  indorae- 
ment  of  the  drawer  is  not,  however,  essential  to  the  completeness  of  an  acceptsnoe 
in  his  favor,* 

(5)  EzEanroEB,  AnMnnsTRATORs,  Tsubtbes,  or  Guabdiamb.  A  bill  or  note 
made  payable  to  one  wlio  is  described  as  "  execntor,"  "  administrator,"  *  "  tnistee,"  * 
or  "  guardian  "  *  is  none  the  lees  payable  to  the  person  named  in  his  individual 
capacity,  the  official  words  beins  treated  as  mere  description,  and  the  payee  may 
BQe  upon  it  in  his  individual  right.  That  the  paper  is  bo  payable  does  not  destroy 
its  n^otiabiUty*'aDd  the  payee  may  transfer  it  hy  his  individnal  indorsementl' 


90.  Alabama. —  Randolph  v.  Parish,  9 
Port  (AU.)  76. 

Georgia. —  Lewis  P.  Harper,  73  Ga.  664. 

Indiana. —  St.  James  Cnurch  t>.  Moore,  1 
Ind.  £S9. 

Texat. —  Plant«TH'  Bank  v.  Evans,  36  Tex. 
592, 

England. —  Davis  c.  Clarke,  6  Q.  B.  10,  1 
C.  k  K.  177,  8  Jut.  688,  13  L.  J.  Q.  B.  300,  47 
E.  C.  L.  177 ;  Dickinson  v.  Valpy,  10  B.  k  0. 
128,  8  L.  J.  E.  B.  0.  S.  51,  5  M.  ft  R.  120,  21 
E.  C.  L.  63 ;  Robinson  c.  Bland,  2  Burr.  1077 ; 
Starke  B,  Cheesman,  Carth.  508;  Roach  e. 
OstlPr,  1  M.  ft  R.  120,  17  E.  C.  L.  046;  Block 
e.  Bell,  1  M.  ft  Rcb.  140;  Butler  p.  Crips,  1 
Salt.  130;  Dehers  c.  Harriot,  1  Show. 
163. 

Canada. —  Golding  «.  Waterbouse,  10 
N.  Bransw.  313. 

See  7  Cent.  Dig.  tit.  "BilU  and  Notes," 


lis. 

1.  Rioe  V.  B.OSB.TI,  8  Dana  (Ey.)  133; 
Ctuuiingham  v.  Wardwell,  12  Me.  406;  Com. 
s.  Butt«rick,  100  Mass.  I,  67  Am.  Dec.  05; 
Bank  of  British  North  AjnerJca  c.  Barling, 
4ti  Fed.  357;  Wildes  v.  Bsvage,  1  Story 
(U.  S.)  22,  29  Fed.  Cas.  No.  17,SE3,  3  Law 
Ttep.  1. 

9.  Huling  V.  Eugg,  1  Watts  ft  8.  (Pa.) 
418;  Smith  v.  UcClure,  6  East  476,  2  Bmith 
£.  B.  43,  7  Rev.  Rep.  760. 

If  accepted  and  not  ladorieil  he  may  hold 
the  accepter,  giving  him  notice  tluit  he  holds 
u  payee.     Rice  D.  Hi^an,  8  Dana  (Ky.)    133. 

3.  klafiama.— Duncan  v.  Stewart,  25  Ala. 
(OS,  60  Am.  Dec.  527. 

Irkinnu. — ■  Cravens  c.  Logan,  7  Ark.  103. 
See  also  Duke  p.  Crabtree,  5  Ark.  478 ;  Per- 
kins c.  Crabtree,  5  Ark.  475,  which  hold  that 
where  A  executes  a  note  td  B,  "  administra- 
tor," B  cannot  maintain  an  action  thereon  as 
BdmiDistrator.  Ths  money  when  collected 
Tould  not  be  assets. 

Otorgia. —  Saffold  v.  Banks,  69  Ga.  289. 

Indiana. —  Speelman  p.  Culbertson,  15  Ind. 
441. 

Loiit«tiMKi. —  Clampitt  p.  Newport,  8  La. 
Am.  124;  Oilman  v.  Horsel^,  6  Mart.  N.  S. 
(U.)  061 ;  Urquhert  V.  Taylor,  S  l&rt.  (La.) 
800. 

Itargland. —  An  action  instituted  by  a  per- 
son named  npon  a  single  bill,  payable  to 
"  John  Llewellin,  executor  of  Jeremiah 
BooUk,"  la  an  action  in  his  own  right,  to 
whidi  a  debt  due  from  him  may  be  set  off; 
and  be  cannot  go  into  evidence  of  the  con> 
■Jderatlon  of  the  bill  to  abow  that  it  was 


fiveo  for  a  debt  due  B,  in  order  to  exclude 
he  set-off.  Turner  v.  Plowden,  2  6U1  ft  J. 
(Md.)  4S6. 

ifossaohumtM. — Hilt  D.  Whidden,  1S3  Uaaa. 
867,  33  N.  E.  526  (holding  that  where  an 
estate  furnished  the  consideration  for  a  note, 
but  it  is  made  payable  to  the  executrix  in 
her  own  name,  she  may  recover  thereon  in 
her  own  name,  and  account  therefor  to  the 
estate)  ;  Plimpton  p.  Ooodell,  120  Maee.  119. 

if  imimippi. —  Carter  v.  Saunders,  2  How. 
(Miss.)   esl. 

if utotirt.— Thomas  P.  Relfe,  0  Mo.  377. 

Weip  York.—  Litchfield  P.  Flint,  104  N.  T. 
S43,  11  N.  E.  68;  Reznor  P.  Webb,  30  How. 
Pr.  (N.  Y.)  353,  the  latter  case  holding  that 
where  a  note  is  given  to  the  payee  as  "  ad- 
ministrator," in  payment  of  a  debt  due  to 
others  than  the  payee,  he  can  recover  upon 
it  for  the  benefit  of  those  who  may  he  en- 
titled. 

Oregon. —  Burrell  P.  Kern,  34  Oreg.  601,  GS 
Pac.  800. 

Texas. —  Moss  C.  Witcher,  35  Tex.  388; 
Gayle  p.  Ennis,  1  Tez.   184. 

And  see  infra,  XIV,  C  [8  Cyc.]. 

See  7  Cent  Dig.  tit.  "Bills  and  Notes," 
f  267. 

"  As  administrator." — This  is  equally  true 
of  a  note  made  to  a  particular  person,  "  as 
adminiatrstoT."  Gilman  t>.  Horseley,  6  Mart. 
"    ~     (La.)    061;   Qunn  P.  Hodge,  32  Miss. 


4.  Rice  P.  Rice,  100  Ala.  630,  17  So.  628 
("party  really  interested"  under  the  stat- 
ute) ;  Bush  p.  Peckard,  3  Harr.  (Del.) 
385. 

6.  Bingham  P.  Calvert,  13  Ark.  369;  Baker 
p.  Ormsby,  5  lit.  326;  McLean  v.  Dean,  6S 
Minn.  366,  69  N.  W.  140;  Walker  p.  State 
Trust  Co.,  40  N.  Y.  App.  Div.  65,  67  N.  Y. 
Suppl.  62S  ("special  guardian  of  Lulu  E. 
Semckeu  " ) . 

e.  Central  State  Bank  p.  Spurlin,  111  Iowa 
187,  82  N.  W.  403,  82  Am.  St.  Rep.  511,  49 
L.  R.  A.  661 ;  Sherman  Bank  p.  Apperaon,  4 
Fed.  25. 

7.  Georgia. —  Zellner  p.  Cleveland,  00  Oa. 
631. 

Jntfiono. —  Speelman  p.  Culbertson,  16  Ind. 
441. 

ifotne. —  Dorr  P.  Davia,  76  Me.  301. 

Jf  iMtanppt. —  Jenkina  p.  Sherman,  77  Miss. 
884,  28  So.   726. 

Mitamiri. —  Thomton  p.  Rankin,  19  Ha 
193,  69  Am.  Dec.  338. 

See  also  infra,  VT,  A,  I,  e. 

[1,0.  l,e.Cn),(.).(6)] 
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It  lias  been  held,  however,  that  a  tmatee  cannot  transfer  snch  paper  except  enh- 
ject  to  the  truBt.* 

(6)  FicrmoiTB  Pebsonb.  A  bill  of  exchange  or  note  niay  be  made  payable  to 
the  order  of  a  fictitiona  person,  and  this  makes  it  in  effect  payable  to  bearer.' 
The  name  aasnmcd  as  a  nctitions  payee  may  be  that  of  an  actual  person  nsed  ae 
«aoh  witboat  interest  on  his  part  or  intention  on  the  maker's  part  to  make  him  a 
party  in  fact ;  *°  it  may  be  the  name  of  ft  iictitioas  perBon  fraudulently  imposed 
on  the  drawer  or  maker  aa  a  real  person  and  afterward  personated  by  the  frandti- 
lent  indoraer ; "  it  may  be  the  name  of  a  partnership  that  has  been  dissolved,"  of 
a  SctitiouB  lirm,'^  or  of  a  corporation  that  has  no  existence  ;  '*  or  it  may  he  a  more 
misnomer."    A  misnomer  is  immaterial  if  no  doubt  exists  as  to  the  identity  of  the 


8.  Baltimore  Third  Nat.  Bank  V.  Luige,  61 
Md.  138,  34  Am.  Rep.  304;  Sturtevant  P. 
jMuea,  14  Allen   (Mub.)   523. 

9.  Indioma. —  Fan)Bworth  c.  Drake,  1 1  Ind, 

aoi. 

£<M«(U.— Eohn  D.  Watkins,  26  Kan.  691, 
40  Am.  Rep.  336. 

JficAipon. —  Shaw  i;.  Brown,  128  Mich.  673, 


r  N. ' 


.  757. 


T/ebnuJco.- 

7r«u>    ffatnpshtn 
N.   H.   440. 

A'mc  I'cnic.— PhillipB  e.  Mercantile  Nat. 
Bank,  140  N.  Y.  556,  35  N.  E.  982,  37  Am. 
St.  Rep.  696,  23  L.  R.  A.  fiB4  \af(irfnvii,g  67 
Hun  (N,  Y.)  378,  22  N.  Y.  Buppl.  254]; 
Stevens  i).  Strang,  2  Sandf.  (N.  Y.)  138.  In- 
-dependentlj  of  the  Revised  Statutes.  Plets  i;, 
Johnson,  3  HiU  (N.  Y.)   112. 

Ohio.—  Forbes  v.  Espy,  21  Ohio  St.  474. 

Pannai/Ironia. — Hunter  i".  Blodget,  2  Yeatea 
^Pa.)   480,  if  indoi^ed  b;  the  nominal  payee. 

Efif fond.— Phillips  r.  Im  Thurn,  L,  R.  1 
C.  P.  463,  18  C.  B.  N.  S.  694,  11  Jur.  N.  S, 
489,  12  L.  T.  Rep.  N.  S.  457,  13  Wkly.  Rep. 
760,  114  E.  C.  L.  694;  Hunter  t.  Jeffery, 
Peake  Add.  Cas.  146;  Ex  p.  Royal  Bank  of 
Scotland,  2  Rose  197,  19  Ves.  Jr.  310.  So 
under  Bills  Ezch.  Act,  |  87.  Glutton  v.  At- 
tenborough,  [1307]  A.  C.  90,  60  L.  J.  Q.  B. 
221,  76  L.  T.  Rep.  N.  S.  556,  45  Wkly.  Rep. 
276. 

See  also  infra,  VI,  C,  2 ;  and  7  Cent.  Dig. 
tit.  "Bills  and  Notes,"  H  8,  49. 

niustiations. —  So  a  note  is  in  effect  pay- 
able to  bearer  if  payable  to  a  fictitious  per- 
son "or  bearer"  (State  c.  Cleavland,  6  Nev. 
181),  "to  Ship  Fortune,  or  bearer"  (Grant 
v.  Vaughan,  3  Burr.  1516),  "to  No.  100  or 
bearer"  (Ball  t>.  Allen,  15  Mass.  433),  "to 
the  order  of  1658  "  (Willets  c.  Phienix  Bank, 
S  Duer  (N.  Y.)  121),  "to  bills  payable" 
(Mechanics'  Bank  c.  Straiton,  3  Abb.  Dec. 
<N.  Y.)  269,  3  Keyes  (N.  Y.)  366,  1  Transcr, 
App.  (N.  Y.)  201,  6  Abb.  Pr.  N.  S.  (N.  Y.) 
11,  8«  How.  Pr.  (N.  y.)  190;  Willeta  o. 
Ph<eDii  Bank,  2  Duer  (N.  Y.)  121),  "to 
wrder"  simply  (Davega  v.  Moore,  3  McCord 
(S.  C.)  482),  or  "to  the  order  of  the  in- 
■dgrser's  name"  (U.  S.  c.  White,  2  Hill 
(N.  y.)  59.  37  Am.  Dec.  374)  ;  but  "Garden 
City  Veneer  Mills  "  is  not  a  fictitious  payee 
"where  it  is  employed  as  the  style  or  desig- 
nation of  a  firm  (Edgerton  v.  Preston,  15  111. 
App.  23)..  So  a  note  payable  to  "the  order 

[I,  C.  1.  c.  (n),  (J),  (5)] 


of  estate  of  Wm.  N.  Beach,"  for  money  of 
the  estete  loaned  by  the  executors  without 
authority,  is  not  an  obligation  to  the  execu. 
tors  in  their  representative  capacity,  but 
should  be  regarded  as  a  note  payable  to  a 
fictitious  person  and  so  to  bearer.  Scott  p. 
Parker,  5  N.  Y.  Suppl.  753. 

Where  payable  to  a  fictitioti*  paTCCt  aad 
not  to  his  order  or  bearer,  a  person  receiving 
it  from  a  third  party  for  value  cannot,  de- 
clare against  the  maker  as  on  a  note  payable 
to  bearer.  Williams  e.  Noion,  10  U.  C.  Q.  B. 
259. 

Knowledge  of  maker  not  essentlAL —  It  is 
not  necessary  for  the  maker's  liabiliiT  that 
he  have  put  the  note  into  cireulation  with 
knowledge  that  the  name  of  the  payee  is 
fictitious.  Anderson  v.  Dundee  Stete  Bank, 
66  Hun  (N.  Y.)  613,  21  N.  Y.  Suppl.  025. 
50  N.  Y.  St.  447  [rweriing  20  N.  Y.  Suppl. 
611,  47  S.  Y.  St.  447]. 

la  Kogers  v.  Ware,  2  Nebr.  29;  Poster  r. 
Shattuck,  2  N.  H.  44Q.  See  also  Elliot  c. 
Abbot,  12  N.  H.  549,  37  Am.  Dec.  227. 

11.  In  such  case  the  drawer  cannot  be 
tTeat«d  as  drawer  of  a  check  to  a  fictitious 

Sayee  and  the  drawee  paying  it  on  such  in- 
orsement  cannot  charge  the  drawer,  as  in 
case  of  a  fictitious  payee  kilbwn  by  the  drawer 
to  be  such.  Shipman  f.  State  Bank.  126  N.Y. 
318,  27  N.  E.  371.  22  Am.  St.  Rep.  821.  12 
L.  R.  A.  701  [affirming  59  Hun  (N.  Y.)  621, 
13  N.  Y.  Suppl.  475,  36  N.  Y.  St.  0661  ;  Arm- 
strong p.  Pomeroy  Nat.  Bank.  46  Ohio  St. 
512,  22  N.  E.  806,  15  Am.  St.  Rep.  655,  S 
L.  R.  A.  625.  But  contra,  where  the  drawer 
was  chargeable  with  want  of  due  diligence. 
Smith  V.  Mechanics',  etc..  Bank,  6  La.  Ann. 
610;  Burnet  Woods  Bldg.,  etc..  Co.  p.  Ger- 
man Nat.  Bank,  4  Ohio  S.  k  C.  PI.  Dec.  290. 
3  Ohio  N.  P.  84.  See  too  Bank  of  England 
tJ.  Vaffliano,  [18011  A,  C.  107  [reverting  23 
Q.  B.  D.  243,  63  J.  P.  664,  68  L.  J.  Q.  B.  357, 
61  L.  T.  Bep.  N.  S.  419,  37  Wkly.  Rep. 
6401. 

12.  Cftvitt  r.  James.  38  Tex.  180. 

13.  Ort  f.  Fowler,  31  Kan.  478,  2  Pac.  580, 
47  Am.  Rep.  601;  Blodgett  v.  Jadcaon,  40 
N.  H.  21. 

14.  Famsworth  v.  Drake,  11  Ind.  101, 

IB.  Shaw  e.  Brown.  123  Mich.  573.  97  N.  W. 
767;  Stevens  i>.  Strang.  2  Sandf.  (N.  Y.)  138. 
in  which  latter  case  such  a  note  was  held  to 
be  within  the  New  York  statute  relntinjt  to 
fictitious  payees.     It  is  probably  within  tfaa 
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intended  payee,"  as  in  ease  of  a  mere  raieBpelling  of  the  name  in  tlie  indoree- 
n>ent;"  but  the  name  (used  by  mistake)  of  an  actual  person,  who  wae  not  the 
person  intended,  is  not  a  mere  misnomer  and  cannot  m  treated  as  sneli  by  the 
intended  payee.**  The  fictitious  payee  may  be  an  actual  person  originally  intended 
for  payee  but  never  actnally  made  sach,  the  instrument  being  diverted  from  its 
original  purpose  and  discounted  by  another  person,"  Even  tlie  name  of  a  real 
payee  may  be  made  fictitious,  as  against  the  maker  of  a  note,  by  the  maker's  own 
action  in  iadorBing  the  note  in  that  name,^  or,  as  against  the  accepter  of  a  bill, 
by  the  accepter's  action  in  paying  the  bill  to  one  who  holds  it  under  an  indorse- 
ment of  such  payee's  name  by  tho  drawer ; "  and  even  where  a  real  payee  ia 
fmndDlently  personated  by  one  who  obtains  the  paper  as  ench,  the  maker  of  the 
paper  may  Decome  liable  by  estoppel  to  a  hona  fide  holder,  although  he  had  no 
knowledge  of  the  fraud."  If  a  bill  is  payabla  to  a  fictitions  payee  it  may  be 
indorsed  by  the  holder  to  whom  it  is  delivered,'*  or  he  may  recover  witliont 

upon  Uie  identification  of  the  name  of  tha 


<^nes  enumerated  in  Mction  28  of  the  TAega- 
liable  Instruments  Law:  "When  the  name 
of  the  payee  does  not  purport  to  be  the  name 
of  any  person"  or  "when  it  is  pa;^ble  to 
Uie  order  <rf-^  Sctitioue  or  non-eziating  per- 

le.  Rex  9.  Box,  R.  ft  R.  300,  6  Taunt.  32S, 
1  E.  C.  L.  6$!^. 

Party  may  show  that  he  was  Intended. — 
Where  a  note  ia  executed  to  one  in  another 
than  hie  real  name  he  may  recover  by  show- 
ing that  be  was  the  payee  intended.  Chenot 
r.  Lefevre,  8  III.  037;  Middle  Parish  Chari- 
table Aaeoc.  f.  Baldwin,  1  Met«.  (Mass.)  359i 
SUte  Bank  r.  Burlfe,  1  Coldw.   {Tenn.}   023. 

17.  Colson  e.  Arnot,  67  N.  Y.  253,  15  Am. 
Rep.  .496.  But  under  a  declaration  on  a  note 
to  "  Bartholomew  Whalen  "  it  haa  been  held 
that  Ji  note  to  "  Bart.  Whaleu "  cannot  be 
proved^   Rives  t).  Marrs,  25  111.  316. 

la  Bollee  C.  Stearna,  11  Gush.  (Mass.) 
320,  where  John  was  named  and  Joseph  in- 

An  indoreemmt  by  a  person  of  tbe  voDit 
name  at  tbe  payee,  not  being  the  person  in- 
tended, is  a  forgery,  and  does  not  effect  a 
transfer.  Mead  v.  Voung,  4  T.  R.  28,  2  Rev. 
Rep.   314. 

19.  Meeker  e.  Shanks,  112  Ind.  207,  13 
N.  K  712;  Rhyan  p.  Dunnigan,  78  Ind.  178; 
Hunt  o.  Aldrlch,  27  N.  H,  31 ;  Cross  ».  Rowe, 

22  N.  H.  77;  Hortsman  v.  Henshaw,  11  How, 
(U.  S.)  177,  13  L.  ed,  863.  But  in  Illinoia 
such  a  note  is  invalid.  CentrsJia  First  Nat. 
Hank  n.  Strang,  72  111.  55B.  And  in  Elliot 
F.  Abbot,  12  N.  H.  e4S,  37  Am.  Dec.  227,  it 
was  held  that  the  holder  could  not  sue  as  in- 
dorsee, although  he  had  procured  tbe  nominal 
payee's  indorsement  after  tbe  maturi^  of  the 

30.  The  maker  being  thereby  estopped. 
Meacher  r.  Fort,  3  Hill  (S.  C.)  227,  30  Am. 
Dee.  304. 

The  drawer  of  a  check  may  be  estopped  by 
the  act  of  his  agent  (cashier)  in  fraudu- 
lently indorsing  and  issuing  such  check. 
Phillips  p.  Mercantile  Nat.  Bank,  140  N.  Y. 
556,  682,  36  N.  E.  682,  37  Am.  St.  Rep.  508, 

23  L.  R.  A.  584  \a1fimwxi  87  Hun  (N.  Y.) 
378,  51  N.  Y.  St.  fllB,  22  N.  Y.  Suppl.  254], 
u-bere  Oray,  J.,  said:  "Tbe  fictitiouaness  of 
the  maker's  direction  to  pay  does  not  depend 


the  intmtion  underlying  the  act  of  the  make 
in  inserting  tbe  name.  Where,  as  in  this 
case,  tbe  intent  of  the  act  was,  \sf  the  use 
of  the  names  of  some  known  persons,  to  throw 
directors  and  officers  off  tbeir  guard,  such  a 
use  of  names  was  merely  an  instrumentality 
or  a  means  which  tbe  cashier  adopted,  in  tli» 
execution  of  his  purpose  to  defraud  the  bank,, 
in  an  apparently  Intimate  exercise  of  his. 
authority."  And  see  Coggill  p.  American 
Exch.  Bank,  1  N.  Y.  113,  49  Am,  Dec. 
310. 

21.  Hortsman  D.  Henshaw,  II  How.  (U.  S.> 
177,  13  L.  ed.  853.  In  like  manner  the  bank 
which  certifies  a  check  that  has  been  indorsed 
with  the  payee's  name  by  the  drawer  cannot. 

Juestion  tbe  indorsee's  title  under  such  in-, 
orsement.  Merchants'  L.  ft  T.  Co.  c.  Me- 
tropolis Bank,  7  Daly  (N.  Y.J  137.  And  the. 
accepter  of  a  draft  is  liable  to  a  bona  ^do' 
indorsee,  although  the  drawer  has  been  in- 
duced by  fraud  to  deliver  it  to  one  who  per- 
sonated the  real  payee  and  had  stopped  the 
Kyment  of  the  draft  on  discovering  the  fraud. 
.  Worth  First  Nat.  Bank  c.  American  Exeh, 
Nat.  Bank,  170  N.  Y.  88,  62  N.  E.  1089. 

22.  Lane  p.  Krekle,  22  Iowa  399. 

So  01  to  the  drawer  of  a  bill  of  excbaupe 
(Kohn  e.  Watkins,  26  Kan.  691,  40  Am.  Rep. 
336),  as  where  the  drawer  delivered  it  to  the 
party  intended  but  not  named  as  payee  (Em- 
poria Nat.  Bank  p.  Sbotwell,  35  Kan.  360.  II 
Fac.  141,  57  Am.  Rep.  171),  or  only  named 
by  a  fictitious  and  assumed  name  (Meridian 
Nat.  Bank  p.  Shelbyviile  First  Nat.  Bank,  7 
Ind.  App.  322,  33  N.  E.  247,  34  N.  E.  608,  52 
Am.  St.  Rep,  450),  or  where  he  delivered  it 
\a  a  third  party  who  fraudulently  personated 
the  payee  that  was  named  and  iatended  ( Levy 
e.  Bank  of  America,  24  La.  Ann.  220,  13  Am. 
Rep.  124;  Robertson  v.  Coleman,  141  Moss. 
231,  4  N.  E.  610,  56  Am.  Rep.  471.  Ctmtra^ 
Western  Union  Tel,  Co.  r.  Bimetallic  Bank, 
(Colo.  App.  1903)  6S  Pac.  115;  Rogers  p. 
Ware,  2  Nebr.  29;  Tolman  e.  American  Nat, 
Bank,  22  R.  I.  462,  48  Atl.  4S0,  84  Am.  St. 
Rep.  850,  52  L.  R.  A.  877). 

23.  Blodgett  p.  Jackson,  40  N.  H.  21.  But 
under  the  New  York  Rerieed  Statutes  to  en- 
title the  indorsee  to  recover  it  munt  appear 
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Indonement  if  it  is  p&jable  to  sncli  payee  "  or  1)earer."  "  At  common  l&w,  as 
i^ost  parties  having  no  knowledge  of  SQch  ficdtiooB  character,  a  bill  to  a 
fictidons  payee  cannot  be  treated  as  a  bill  to  bearer;"  bnt  in  many  of  the  United 
States  bills  and  notes  payable  to  a  fictitions  payee  are  in  effect  payable  to  bearer 
and  transferable  as  BDch.** 

(7)  Joint  Payees  —  Pabthbbs.  A  bill  or  note  may  be  made  payable  to  sev- 
eral persons  jointly  in  their  individQal  names,*'  to  several  persona  in  designiitod 
shares,  which  is  in  effect  a  joint  note,"  or  to  a  partnership  in  its  firm-name ;  *  bnt 
where  the  firm-name  is  the  name  of  an  individual  partner,  the  prcsninption  is  that 
the  paper  was  made  to  that  partner  as  an  individual.'" 

(8)  Public  OFFioRsa.  A  pnblic  officer  who  takes  a  bill  or  note  as  snch  can- 
not bring  an  action  npon  it  in  his  individual  name,"  althoogh  it  has  been  held 


Affirmatively  tliat  the  payu  ia  a  fletitiouH 
person,  and  that  the  holder  waa  ignorant 
Uiereof  at  the  time  he  received  the  note. 
Maoiort  v.  Roberts,  4  E.  D.  Smith  <N.  V.) 
83.  Ab  to  what  knowledge  is  sufficient  see 
Irving  Nat.  Bank  c.  Alley,  79  N.  Y.  638. 

24.  Lane  m.  Erekle,  22  Iowa  399. 

SB.  Bennett  t).  Famell,  1  Campb.  130, 
where  a  recovery  was  allowed  for  money  had 
and  reeeived.  Thia  rule  ia  changed  1^  the 
English  Billa  of  Exchange  Act,  S  7. 

26.  The  Negotiable  Instromenta  Law,  tec 
tion  38,  provides  that  "  when  it  is  payable  to 
the  order  of  a  fictitious  or  non-exiating  per- 
son, and  such  fact  waa  known  to  the  person 
making  it  ao  payable,"  the  instrument  is  pay- 
able to  bearer. 

27.  Only  sumamea  may  b«  tised. —  Two  or 
more  persons  who  are  not  partners  may  take 
a  note  payable  to  themselvea  by  their  aur- 
namee  only,  which  will  be  good  evidence  of 
*  debt,  upon  sufficient  proof  of  identity.  To 
show  ijiia  evidence  of  partnership  ia  not  necea- 
aary,     Rogers  c.  Reed,  18  Me.  257. 

Such  a  note  raiaea  the  pieanmption  of  a 
joint  ownership,  but  not  of  apartnerahip  (Ann- 
strong  n.  Johnson,  93  Mo.  App.  492,  67  S.  W. 
733;  Pearce  v.  Strickler,  9  N.  M.  487,  54  Pae. 
748),  and  of  a  coequal  interest  in  them,  hat 
this  does  not  preclude  proof  that  their  inter- 
ests were  separate  and  unequal  (Tisdale  c. 
Masweil,  68  Ala.  40)  ;  and  the  survivor  may 
bring  suit  on  such  note  (Sessions  v.  Peay,  IS 
Ark.  287;  Woodman  «.  Barker,  2  N.  H.  47B; 
Lippincott  IT.  Stokes,  8  N.  J.  Eq.  122.  But 
to  the  effect  that  husband  and  wife,  payees, 
are  prima  ^acte  owners  in  equal  shares  with- 
out Burvivorsbip  see  Armstrong  f.  Johnson, 
93  Mo.  App.  402,  67  S.  W.  733). 

28.  Flint  K.  Flint,  8  Allen  (Mosa.)  34,  83 
Am.  Dec.  815. 

28.  Such  a  note  ia  evidence  of  the  promise, 
but  not  of  the  persons  who  compose  the  Arm 
(Bell  r.  Rhea,  1  Ala.  83)  ;  but  the  maker  can- 
not deny  tlie  existence  of  the  firm  (Rice  v. 
Goodenow,  Tapp.  (Ohio)  126),  or  the  per- 
sonal capacity  of  one  of  its  members  aa  in- 
dorser  (Dulty  p.  Brovmfield,  1  Pa.  St  497), 
and  the  survivor  may  indorse  in  the  firm- 
name  to  himself  and  recover  on  the  money 
counts  in  his  own  name  ( Fowle  V.  Harring- 
ton, 1  Cuab.   (Mass.)    14Q). 

In  Michigan  the  statute  requiring  use  of 

[I,  C.  1.  o.  (n),  (B).  («)] 


full  partnership  name  In  its  notes  does  not 

Sply  to   notes  to   it,   a  misnomer   being   in 
ect  a  note  to  bearer.     Shaw  r.  Brown,  128 
Mich.  673,  87  K.  W.  757. 

30.  Boyle  o.  Skinner,  19  Mo.  8Z.  And  if 
the  partner  to  whom  the  note  is  made  sues  for 
the  use  of  the  firm,  the  other  partners  need 
not  be  joined  as  plaintiffs  and  a  counter-claim 
Bsainst  the  firm  is  not  available  as  a  defense. 
^Tiderse  i".  Snook,  I  Lons.  (N.  Y.)  4SS. 
But  if  a  note  payable  to  A  belongs  in  part 
to  B,  B  can  protect  himself  in  equity  against 
A's  assignee  and  creditors.  Cooper  v.  Perdue, 
114  Ind.  207,  16  N.  £.  140.  So  a  fortiori  if 
a  factor  tal^  a  note  in  his  own  name  for 
money  due  the  principal  and  beeomea  bank- 
rupt his  creditors  cannot  claim  such  note. 
Messier  c.  Amery,  1  Yeates  (Pa.)  633,  I  Am. 
Dec.  318. 

31.  So  of  a  note  to  an  Indian  agent  (Bal- 
conibe  II.  Northrup,  9  Minn.  172),  to  a  state 
Isjid  agent  (State  V.  Boies,  11  Me.  474;  Irish 
0.  Webster,  6  Me.  171),  or  to  a  tax-oollector 
(Dickson  v.  Gamble,  16  FIa.  687.  But  if  a 
note  is  given  to  a  tax-collector  in  considera- 
tion of  his  having  paid  the  maker's  taxes  it 
will  not  bar  a  auit  on  the  originfil  considera- 
tion, although  the  note  was  made  originally 
to  A,  and  subsequently  rendered  void  by  add- 
ing "  collector  "  to  his  name.  York  v.  Janes, 
43  N.  J.  L.  332}  ;  but  not  of  a  note  to  "  Dur- 
kee,  agent  for  the  proprietors  of  the  town  of 
Sand  Hill"  (Bryant  c.  Durkee,  9  Mo.  169) 
and  on  a  promissory  note  payable  to  "  James 
Thompson,  school -commiaaioner  of  the  county 
of,"  etc.,  under  the  express  provisions  of  Ind. 
Rev.  Stat.  (1843),  c.  13,  |  108,  the  permm 
named  may  sue  in  his  own  name  (Thompson 
V.  Weaver,  7  Blackf.  (Ind.)  ES2).  See  also 
McCann  v.  State,  4  Nebr.  324,  holding  that  a 
draft  payable  to  "  Hon.  W.  H.  James,  Acting 
Governor,  or  Order,"  for  a  debt  due  the  state, 
gives  the  person  named  no  Interest  that  be 
could  transfer  except  to  the  state  treasurer. 
See  also  infra,  XIV,  C  (8  Cyc.]. 

On  the  other  hand  a  state  may  am  on  a 
note  improperly  token  by  its  agent  in  his 
own  name  and  afterward  ratified  by  the  legis- 
lature (State  c.  TorinuB,  28  Minn.  1,  49  N.  W. 
259,  37  Am.  Rep.  396) ,  and  the  United  States 
may  sue  on  a  bill  of  exchange  payable  to  the 
treasurer  of  the  United  States  by  name  and 
official  title  (Crowcll  o.  Osbome,  43  N.  J.  L. 
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that  he  may  execute  a  valid  transfer  &v^^\.  after  lie  baa  oeaaed  to  hold  the 
office." 

(9)  State  ob  GoyERimsEn'.  A  etate  or  gorenimeat  is  a  jaristio  pereoo  and 
maj  be  the  payee  of  such  an  instrnnient'* 

(o)  Horn  Designated.  While  the  sinipleet  and  beet  way  to  designate  the 
payee  is  by  his  name  the  paper  may  be  so  drawn  astodeai^ate  a  payee  oy  impli- 
cation.** The  payee  is  snfficiently  named  by  making  the  bul  payable  to  hia  order, 
this  phraae  being  equivalent  to  making  it  payable  to  him  or  hia  order,"  or  where 
he  can  be  ascertained  or  identified  from  the  description  need  inatead  of  a  name ;  ** 


335;  Dugan  c.  U.  S.,  3  Wheat.  <U.  8.)  170, 
4L.  ed.  302). 

3S.  Soares  i;.  Glyn,  B  Q.  B.  24,  0  Jiir.  881, 
U  L.  J.  Q.  B.  313,  55  E.  C.  L.  24. 

33.  Esley  f.  IllmDia,  23  Kan.  510  (holding 
that  a  note  ma^  be  executed  in  one  state,  pay- 
able to  the  people  of  another  state)  ;  Indiana 

B.  Woram.  6  Hill  (N.  Y.)  33,  40  Am.  Dec. 
378  Ihnlding  that  a  state  is  a  corporation 
within  the  statute  of  Anne  as  enacted  in  New 
York). 

34.  As  where,  on  a  not«  naming  a  paj>ee,  a 
Uank  order  for  pavment  is  indorsed  (Leonard 
e.  Mason,  1  Wend.  (N.  Y.)  622}  or  a  new 
promiae  written  (Commonwealth  Ins,  Co.  t>. 
Whitney,  1   Mete.   (Moss.)  21). 

Vote  following  receipt. —  A  note  naming  no 
pajee,  following  a  receipt  naming  the  person 
from  whom  the  consideration  proceeds,  is  pay- 
able to  such  person.  Cummiogs  v.  Oaaset^  10 
Vt.  308;   Green  C.  Davies,  4  B.  &  C.  236,   1 

C.  k  V.  461,  6  D.  *  R.  306,  3  L.  J.  K.  B.  O.  8. 
185.  28  Rev.  Rep.  230,  10  E.  C.  L.  667 ;  Aahby 
t.  Aahby,  3  M.  ft  P.  IBQi  Chadwiek  v.  Allen, 
1  Str.  706.  So  an  instrtunent  reciting  "  Re- 
eeived  of  C,  W.  HarvCT "  certain  goods,  "  for 

vhil^h  WA  &Em#  t/1  TU.7.'*  Atn..  fl1]ffiMtf.ntlT  (llMtir. 


Otdn  at  bottom  of  ttatement  of  account. — 
If  an  order  for  payment,  naming  no  payee,  is 
writtdi  at  the  bottom  of  a  stat«ment  ol  ac- 
count, this  is  a  bill  of  exchange,  the  creditor 
being  payee.  Eoyt  v.  Lynch,  2  Sandf.  (N.  Y.) 
328. 

Inroffident  deaipiation. —  An  order  by  the 
payee  indorsed  on  a  note  and  addressed  to  the 
cashier  of  the  bank  where  it  is  payable,  but 
naming  no  payee,  is  npt  a  bill  of  exchange 
(Douglass  V.  Wilkeson,  6  Wend.  (K.  Y.)  637), 
and  a  promise  to  pay  "  thirty-five  dollars  on 
a  judgment  in  the  hands  of  Lewis  Murphy, 
Esq.,  aeaiost  Mark  A.  Sanders,  in  favor  of 
John  Chenoweth,"  is  not  negotiable  (Mayo  v. 
Chenoweth,  1  III.  200). 

39.  Conneettout.  —  Sherman  v.  Globe,  4 
CoDu,  246. 

JCtntiicfcy.—  Stevens  o.  Or^g,  80  Ey.  461, 
II  Ky.  L.  Bep.  688,  12  8.  W.  776. 

Voine.— Durgin  <e.  Bartol,  64  Me.  473; 
Howard  v.  Palmer,  64  Me.  86. 

VoMOoikiMetts. —  Boby  e.  Phelon,  118  Mass. 
541. 

PntMylixMna. —  Huling  o.  Hngg,  I  Watta 
k  S.  (Pa.)   418. 

E/niied  Siaiet. —  Oarrettson  c.  North  Atchi- 
son Bank,  47  Fed.  867. 

SnytiMMi.— Smith  r.  Mcaure,  6  East  476, 


2  Smith  K.  B.  43,  7  Rev.  Bep.  760;  FUher  c. 
Pomfret,  Vt  Mod.  126. 

Neccsaity  and  effect  of  itidorMment.—  The 
payee  may  sue  on  euch  an  instrument  without 
indorsing  it  (Huling  v.  Hugg,  1  Watts  &  8. 
(Pa.)  418;  Oould  c.  Mortmier,  4  Wkly.  Notea 
Cas.  (Pa.)  322),  although  a  purchaser  from 
him  can  sue  on  it  only  after  mdorsement  by 
him  (Durgin  t>.  Bartol,  64  Me.  473;  Smalley 
V.  Wight,  44  Me.  442,  69  Am.  Dec.  112). 
After  indorsement  and  delivery  it  has  the 
same  force  as  any  other  note.  Hall  v.  Bur- 
ton, 29  111.  321,  81  Am.  Dec.  310;  Blooming- 
dale  V.  National  Butchers',  etc..  Bank,  33 
Misc.  (N.  Y.)   694,  68  N.  Y.  Suppl.  36. 

36.  Alahama,. —  Blackman  e.  Lehman,  63 
Ala.  547,  36  Am.  Rep.  67. 

Arfconaoa. —  The  "Guardian  of  Martha  E. 
Mims."  Bingham  v.  Calrert,  13  Ark.  399; 
Hemphill  o.  Hamilton,  11  Ark.  425. 

Conneofiouf. —  Lockwood  c.  Jesup,  9  Conn. 
272;  Bacon  f.  Fitch,  1  Root  (Conn.)  181. 

Oaorina.— Moody  c.  Threlkeld,  13  Ga.  56, 
the  "administrator  ...  of  John  H-  New- 
land. " 

/Uinow.— Adams  v.  King,  16  111.  169,  61 
Am.  Dec,  64,  "  the  administrators  of  Abner 
Chaae." 

fndiana. —  Moore  v.  Anderson,  8  Ind.  18, 
where  the  payee  was  described  as  "  St.  Bt. 
Juda  and  ownenr,  or  order." 

Maa»ac\u»eit». —  Buck  t).  Merrick,  8  Allen 
(Mass.)  123,  the  treasurer  of  a  parish  "or 
his  successor." 

MxBhKgon. —  Knight  D.  Jones,  21  Mich.  161, 
"  Mary  Knight  or  heirs." 

MimouTi. —  Caples  t>.  Branham,  20  Mo.  244, 
64  Am,  Dec.  183,  trustees,  to  be  appointed  by 
a  Methodist  convention, 

ff«D  rorfc.—  Davis  v.  Garr,  6  N.  Y.  124,  55 
Am.  Dec,  387,  "  Joseph  M,  White,  .  .  .  Trus- 
tees of  the  Apalachicola  Land  Company,  or 
their  successors  in  ofSoe,  or  order." 

Teanemee.  —  Chitwood  p.  Cromwell,  12 
Heisk.  (Tenn.)  668,  the  "guardian  of  R.  8. 
Sharp." 

England. —  Megginson  e.  Harper,  2  Cr.  ft  M. 
322,  3  L.  J,  Exch.  50,  4  Tyrw,  96  ("  the  trus- 
tees acting  under  the  will  of  the  late  William 
Brigham")  ;  Cowie  c.  Stirling,  6  E.  ft  B.  333, 
2  Jur.  N.  S.  883,  26  L.  J.  Q.  B.  335,  4  Wkly. 
Rep,  643,  88  E.  C.  L.  333  [oiprminff  Stonn  P. 
Stirling,  3  E.  ft  B,  832,  77  E.  0.  L.  832) ; 
Robertson  v.  Sheward,  1  M.  ft  G.  511,  1  Scott 
N,  R.  419,  39  E.  C.  L.  BS2  (the  "manager  of 
the  National  Provincial  Bank  of  England  " ) . 

Canada.— Patton  r.  Melville,  21  U.  C.  Q.  B. 
863,  "  John  Fatten,  Esquire,  treasurer  of  tha 

[I.Rl.e.(n).(c)] 
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bat  a  payee  as  a  rule  cannot  be  designated  in  tlie  alternative — one  ot  two  or 
more  persons  named,"  although  anch  a  note  is  evidence  at  least  of  a  contract  with 
the  payees  named  on  which  it  has  been  varionsly  held  that  they  may  sue  jointly," 
severally,*'  or  jointly  or  severally."  It  may,  however,  be  made  payable  to  a  per- 
son or  his  wife*'  or  the  alternative  may  designate  a  mere  agent  for  the  payee  for 
convenience  and  not  an  alternative  payee ;     """^  '*■■  t""*  ViRRn   hftlH  flmt  Rpvr>rn.l 


'  and  it  has  been  held  that  several 


.  St.    John's    Church,  . 


auuined     lume. —  The     real 

payee,  8.  P,  Smith,  may  be  described  by  his 
bueinesH  name,  as  "  B.  P.  Smith  ft  Co."  {Smith 
V.  Uanie,  74  Ga.  324) ,  or  by  an  assumed  name 
(Bonner  v.  Gordon,  63  111.  443),  such  as  that 
of  a  flctitiouH  corporation  (Jones  o.  Home 
Furnishing  Co.,  B  N.  Y.  App.  Div.  103,  41 
N.  Y.  Supnl.  71) .  So  if  the  corporation  is  in- 
tended as  payee  it  may  treat  aa  fictitious  the 
nominal  payee,  ftt  re  Pendleton  Hardware, 
etc.,  Co.,  24  Oreg.  330,  33  Pac  544. 

Estate  of  A,  dcceaMd. —  It  has  been  held 
sufficient  to  describe  the  payee  as  "  the  estate 
of  Benjamin  Thomas,  deceased"  (Tittle  c, 
Thomas,  30  Miss.  122,  64  Am.  Dec  IS4;  Lyon 
V.  Marshall,  II  Barb.  (N.  T.)  241),  and  such 
a  note  has  been  regarded  as  a  mere  statement 
of  account  (Bowles  v.  Lambert,  S4  111.  237), 
or  as  a  written  contract  and  evidence  of  debt 
between  the  maker  and  executor  of  the  eetat« 
(Hendricks  v.  Thornton,  46  Ala.  299;  Mc- 
Kinney  c.  Hartcr,  7  Blackf.  (Ind.)  366,  43 
Am.  Dec.  98).  On  the  other  hand  such  a 
note  baa  been  treated  as  equivalent  to  a  note 
payable  to  a  fictitious  pavee  (Lewisohn  c. 
Kent,  etc.,  Co.,  87  Hun  (N.'Y.)  257,  33  N.  Y. 
Suppl.  B26,  67  N.  Y.  St.  471 ;  Scott  ».  Parker, 
S'N.  Y.  Suppl.  763),  and  as  a  valid  note  pay- 
able to  the  legal  representative  ( Shaw  d. 
Smith.  150  Mass.  166,  22  N.  E.  887,  a  L.  R.  A. 
318;  Peltier  t>.  Babillion,  46  Mich.  384,  8 
N.  W.  99). 

"  Belts  of  A." —  A  note  may  be  made  to 
the  "heirs  of"  a  person  named  (Bacon  c. 
Fitch,  1  Root  (Conn.)  181;  Cox  e.  Beltz- 
hoover,  11  Mo.  142,  47  Am.  Dec.  145),  the 
heirs  apparent  being  intended,  if  the  person 
named  be  still  alive  (Lockwood  e.  Jeaup,  S 
Conn.  272). 

Holder  of  office  for  time  bein^ — A  promise 
to  pay  "  the  secretary  for  the  time  being  "  of 
a  designated  company  is  "  a  promise  to  pay 
some  person  to  be  ascertained  em  poal  facto," 
and  is  insufficient  (Yates  t>.  Nash,  8  C.  B. 
N.  S.  581,  6  Jur.  N.  S.  1343,  29  L.  J.  C.  P. 
306,  2  L.  T.  Rep.  N.  S.  430,  8  Wkly.  Rep.  764, 
98  E.  C.  L.  581 :  Storm  v.  Stirling,  3  E.  &  B. 
832.  77  E.  C.  L.  832  {affirmed  in  Cowie  v. 
Stirling,  e  E.  &  B.  333,  2  Jur.  N.  8.  663,  25 
L.  J.  Q.  B.  336,  4  Wkly.  Rep.  543,  88  E.  C.  L. 
333].  But  see  Rex  v.  Box,  R.  &  R.  300.  0 
Taunt.  325,  1  E.  C.  L.  836,  holding  that  a 
note  to  the  "  stewardesses  for  the  time  being 
of  the  Provident  Daughters'  Society,"  naming 
tliPin.  will  sustain  an  indictment  for  forgery, 
although  the  persons  named  were  not  legally 
Btewardesses )  ;  but  it  has  been  held  that 
where  a  premium  note  to  a  company  is  made 
psynble  to  the  company,  "  or  the  treasurer 
for  the  time  being,'-'  the  contract  ia  with  the 
[I.  C,  1.  c,  (n).  (c)] 


company,  since  the  alternative  provision  sim- 
ply indicates  the  officer  through  whom  the 
payment  may  be  made  (Gaytes  v.  Hibbard,  5 
BiSB.  (U.  S.)  09,  10  Fed.  Caa.  Ko.  5,287),  and 
section  27  of  the  N^^otiable  Instruments  L«w 
allows  a  uwitiable  instrument  to  be  payable 
to  "  the  holder  of  an  office  for  the  time 
being." 

"  The  person  who  shall  theieafter  Indoise.* 
—  A  note  made  payable  to  the  order  oE  the 
person  who  shall  thereafter  indorse  it  is  nego- 
tiable and  may  be  transferred  by  indorsement 
Rich  p.  SUrbnek,  51  Ind.  87;  U.  S.  n.  While, 
2  Hill  (K.  V.)  69,  37  Am.  Dec.  374. 

ST.  /Ilinois.— Musselnutn  v.  Oakes,  19  HL 
81,  68  Am.  Dec.  683. 

Maryland.  —  Bennington  v.  Dinsmore,  S 
Gill   (Md.)   348. 

Mattaohuiettt. —  Carpenter  v.  Famswortii, 
106  Mass.  661,  8  Am.  Rep.  360;  Osgood  0. 
Pearsons,  4  Gray  (Mass.)   466. 

New  rorfc.— Walrad  p.  Petrie,  4  Wend. 
(N.  Y.)   575. 

England. —  Blanckenhagen  v.  BInndell,  2 
B.  &  Aid.  417. 

Camuia.-- Reed  c.  Reed,  II  U.  C.  Q.  B. 
26. 

Contra,  Fort  p.  Delee,  22  La.  Ann.  180 
(holding  an  instrument  to  be  a  promisioiy 
note,  within  the  meaning  of  the  statute  of 
limitations,  although  payable  to  one  of  two 
persons  named,  or  to  the  order  of  one  of 
them)  ;  Knight  C.  Jones,  21  Mich.  181.  See 
also  Watson  v.  Evans,  1  H.  ft  C.  662,  32  L  J. 
Eich.  137,  holding  that  a  note  to  "Joseph 
Watson,  ...  or  to  their  order,  or  the  major 
part  of  them  "  will  support  a  joint  actiini  by 

38.  Willonghby  v.  Willoughby,  6  N.  H.  244 
(where  it  was  held  that  in  such  a  case  the 
suit  must  be  joint)  ;  Westgate  v.  Healy,  4 
R.   I.  523, 

39.  Ellis  c.  MoLenjoor,  1  Bailey  (S.  C.) 
13;  Record  v.  Chisum,  26  Tex.  348;  Spaulding 
V.  Evans,  2  McLean  (U.  S.)  13»,  82  Fed.  Csa. 
No.  13,216;  Samuels  v.  Evans,  I  UcLesn 
(U.  S.)   473,  21  Fed.  Cas.  No.  12,289. 

40.  Collyer  v.  Cook,  28  Ind.  App.  272,  62 
N.  E.  655. 

41.  Being  in  effect  made  to  the  hnsbsnd 
alone.  Young  v.  Ward,  21  111.  223;  Moodie 
e.  Rowatt,  14  U.  C.  Q.  B.  273.  Or  it  may  be 
treated  as  made  to  the  husband  and  his  wife, 
and  after  the  former's  death  may  be  trans- 
ferred by  the  wife  alone.  Prindle  v.  Caruth- 
ers,  15  N.  Y.  425. 

4S.  Noxon  V.  Smith,  127  Mass.  485  (hold- 
ing that  "  the  trustees  of  the  Methodist  Epiv 
}pal   Church   or  their  collector "   designates 
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payees  mar  be  named  in  enccessioD  —  one  to  take  if  the  other  die  before  receiving 
payment.** 

(in)  Drawee — (a)  Wha  May  Be — (1)  In  Obkbral  —  (a)  Drawer.  A  bill 
may  be  drawn  upon  the  drawer  himaelf,  and  is  then  in  effect  the  promissory 
note**  or  the  accepted  bill*'  of  the  drawer,  at  tlie  holder's  election  ;**  and  this  ir 
true  in  general  of  a  bill  or  draft  drawn  by  a  principal  on  his  agent,*'  by  an  agent 
on  his  principal,**  or,  in  the  principal's  business,  by  one  agent  on  another,**  and  of 
a  bill  orawD  ny  one  partner  on  liis  firm." 

(b)  Fictitious  Pebsor.  If  a  fictitious  name  is  used  for  the  drawee,  the  bill  ia 
in  like  manner  in  eSect  the  note  of  the  drawer." 

(c)  Paibr.  Even  the  payee  ma;  be  designated  as  drawee  of  the  bill,  in  whicli 
case  also  the  drawer  is  liable  substantially  as  the  maker  of  a  note.*^ 

200  (promiae  to  pay  to  a  corporation  or  its 
treuurer)  ;  OajteB  v.  Hibbard,  0  Bias.(U.B.) 
M,  10  Fed.  Cm.  No.  6,S97  ;  Bolmes  r.  Jaques, 
L  R.  1  Q.  B.  37e,  12  Jur.  N.  8.  48e,  36 
L.  J.  (J.  B.  130.  U  L.  T.  Hep.  N.  8.  262,  14 
niilj.  Rep.  5S4. 

43.  Blanchard  d.  Sheldon,  43  Vt.  612. 

44.  Atahama. —  Wetiimpka,  etc.,  R.  Co.  p. 
Binf^m,  6   Ala.  667. 

F\arida. —  Btiiley  c.  South  Western  Railroad 
Bank.  11  Fla.  2Se. 

l<adiaKia. —  Marion,  etc.,  R.  Co.  e.  Eod^,  9 
lad.  163;  Marian,  etc.,  R.  Co.  t>.  Billon,  7 
Ind.  404. 

ilMtaohiimtU.  —  Com.  r.  Butterick,  100 
Ham.  1,  07  Am.  Dec.  65. 

Uiclagom. —  Haaej  v.  White  Pigeon  Beet 
Sugar  Co.,   I   Dougl.    (Mich.)    193. 

.Vmc  York. —  Fairchild  v.  Ogdensburgh,  etc, 
R.  Co.,  15  N.  Y.  337.  69  Am.  Dec.  806. 

^ort\  Dakota. —  Drinkall  e.  Morius  Stat« 
B»nk,   (N.  D.  IBOl)   S8  N.  W.  724. 

Bouth  Carolina. —  MeCandlisfa  v.  Cmger,  2 
Buy  (S.  C.)  377. 

England. —  Willana  v.  Ayers,  3  App.  Caa. 
133,  47  L.  J.  P.  C.  1,  37  L.  T.  Hep.  N.  S.  732; 
RobinKU  p.  Bland,  2  Burr.  1077;  Starke  v. 
CheMman,  Carth.  609;  Miller  v.  Thomson,  1 
Dowl.  N.  S.  199,  11  L.  J.  C.  P.  21,  3  M.  4  G. 
S76.  4  Seott  N.  R.  204,  42  E.  C.  L.  303;  Block 
■>.  Bell,  1  M.  &  Hob.  149;  Dehera  v.  Harriot, 
1  Show.  163. 

See  7   Cent.   Dig.   tit   "Bills   and  Notei," 


I  15. 

p.  Pariah,  0  Port,  (Ala.)  7«; 

1   Ida.  276;   Cunningham  r. 

Wardwell,  12  Me.  486;  Easey  p.  WhiU  Pigeon 
Beet  Sugar  Co.,  1  Dougl.   (Mich.)    193. 

46.  Randolph  P.  Parish,  0  Port.  (Ala.)  76; 
Burnhetsel  p.  Field,  17  Ind.  609;  Planters' 
Bank  p.  Evans,  36  Tex.  692;  Neg.  Instr.  L. 
f  214;  BillB  Exch.  Act,  |  6,  subs.  Z. 

47.  Alabama. —  Wetumpka,  etc.,  R.  Co.  e. 
Bingham,  6  Ala.  667. 

Indiana. —  Chicago,  etc.,  R.  Co.  p.  West,  37 
Ind.  211;  Indiana,  etc.,  R.  Co.  p.  Davie,  £0 
Ind.  8,  S3  Am.  Dec.  303;  Buraheisel  p.  Field, 
17  Ind.  609;  Marion,  etc.,  R.  Co.  p.  Hodge,  9 
Ind.  103;  St.  James  Church  o.  Moore,  1  Ind. 
£89. 


Louinotui.- 


Poydra 


,  Delamare,  13  La. 


JfiMMtippt.— Hardy  v.  Richer,  67  Mise.  18, 
34  Am.  Rep.  432. 

Jffie  York. —  Fairchild  v.  Ogdensburgh,  etc., 
R.  Co..  16  N.  Y,  337.  69  Am.  Deo.  606;  Mob- 
lej  P.  Clark,  £8  Barb.   (N.  Y.)   300. 

Ettgland.—  Allen  e.  Sea,  etc.,  Asaur.  Co.,  » 
C.  B.  674,  67  E.  C.  L.  674. 

46.  BailcT  V.  South  Western  Railroad 
Bank,  II  Fla.  266;  McCormick  v.  Hick^,  24 
Mo.  App.  362;  Moble;  p.  Clark,  2S  Barb. 
(N.  Y.)  390;  Drinkall  p.  Moviua  State  Bank, 
(N.  D.  leOl)  88  N.  W.  724.  Or  it  may  be- 
r^arded  aa  the  draft  of  the  principal  (Gray 
Tie,  etc.,  Co.  P.  Farmers'  Bank,  22  Ky.  L. 
Rep.  1333,  60  S.  W.  637 )  drawn  on  himself 
(Raymond  p.  Mann,  46  Ter.  301). 

48.  Idaho.— UaxATd  v.  Colo,  I  Ida.  276. 

Indiana. —  Manx  Ferry  Gravel  Road  Co.  p, 
Branegan,  40  Ind.  3fll ;  Floyd  County  v.  Day, 
19  Ind.  450;  Marion,  etc.,  R.  Co.  p.  Hodge,  9 
Ind.  163 ;  Marion,  etc.,  R.  Co.  p.  Dillon,  7  Ind. 
404. 

lotoa. —  Clark  P.  Dea  Moines,  10  Iowa  190, 
87  Am.  Dec.  423. 

Hiohigan. —  Haaey  r.  White  Pigeon  Beet 
Sugar  Co.,  1  Dougl.   (Mich.)   193. 

Neio  Fort.— Bull  p.  Sims,  23  N.  Y,  670; 
Fairchild  p.  Ogdensburgh,  etc.,  R.  Co.,  15 
N.  Y.  337,  69  Am.  Dec.  606 ;  Read  p.  Buffalo, 
67  Barb.   (N.  Y.)   626. 

It  ia  a  note  ao  far  at  least  that  demand 
and  notice  are  unnecessary  (Dennis  p.  Table 
MounUin  Wat«r  Co.,  1)  Cal.  369;  Fairchild 
V.  Ogdensburgh,  etc,  H.  Co.,  16  N.  Y.  337,  99 
Am.  Dtc  606)  ;  but  it  ia  a  bill  as  Ut  recovery 
of  etatutory  damages  (Haaard  c.  Cole,  1  Ida. 
278). 

A  draft  by  one  public  officer  on  another 
may  be  treated  ea  an  accepted  bill.  Baker  p. 
Montgomery,  4  Mart.   (La.)   00. 

00.  Dougal  p.  Cowlea,  S  Day   (Conn.)    511. 

01.  Smith  P.  Bellamy,  2  Stark.  223,  3 
E.  C.  L.  386. 

An  actual  drawee  cannot  be  treated  as  flcti- 
tiona  because  written  over  a  half-;rased  bank 
name  of  which  the  words  "  Bank  of  Milwau- 
kee "  remained  uncanceled.  Cork  p.  Booon, 
46  Wis.  192,  30  Am.  Hep.  712. 

59.  Com.  p.  Butterick,  100  Mass.  1,  S7  Am. 
Dec  65;  Wildes  p.  Savage.  1  Stoiy  (U.  S.) 
22,  29  Fed.  Cas.  No.  17,653,  3  Law  Rep.  I; 
HoldBworth  P.  Hunter.  10  B.  &.  C.  449,  8 
L.  J.  K.  B.  0.  S.  149,  5  M.  4  R.  303,  21 
E.  C.  L.  193.     So  where  it  is  payable  to  the 

[I,  C,  1,  c.  (m).  (A),  (I),  (c)] 
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(2)  SBVEBA.L  Dbawkes.  A  bill  may  be  addreeeed  to  several  drawees  jointly, 
bnt  not  in  the  alternative  or  in  succession;"*  but  the  drawer  may  insert  an 
altematire  drawee,  to  wbom  the  bill  may  be  presented  "  in  case  of  need  "  on  the 
original  drawee's  failure  or  refosal  to  accept.* 

(b)  How  Designated.  The  name  of  the  person  on  whom  a  bill  of  exchange  is 
drawn  shonld  appear  on  its  face,"  and  the  usual  manner  of  effecting  this  is  by 
the  address  at  the  top  or  bottom  of  the  bill."  An  acceptance  will,  however, 
supply  the  omiesion  of  such  address,"  and  the  drawee's  name  may  be  left  blank 
and  filled  nnder  the  implied  authority  like  any  other  blank."  It  is  sufficient  too 
if  the  drawee  be  plainly  designated  rather  than  named."  The  drawee  may  be 
named  by  bis  official  or  representative  title  and  may  accept  the  bill  in  that 
manner,™  it  may  be  addressed  to  him  in  one  character  and  accepted  in  another," 
or  it  may  be  addressed  to  a  company  and  accepted  by  its  agent  ;**  but  in  genei^ 


order  of  tb«  accepter.     Witt«  d.  WilliajnB,  8 
S.  C.  290,  28  Am.  Rep.  294. 

53.  N«g.  Inetr.  L.  f  216;  BUla  Eich.  Act, 

sa. 

54.  Keg.  Inatr.  L.  \  ZI5;  Bills  Ezch.  Ad^ 
%  16. 

55.  McPherson  v.  Jobnstou,  3  Brit.  Col. 
46S;  Forward  v.  Thampson,  12  U.  C.  Q.  B. 
103. 

The  Hesotiable  Inttniments  Law,  section 
20,  subBection  5,  provides :  "  Where  the 
iDHtrumeiit  is  addressed  to  a  drawee,  he  must 
be  named  or  otherwise  indicated  therein  with 
reasooable  certainty."  So  Bills  Exch.  Act, 
(  8- 

If  no  drawee  is  named  the  instrument  may 
be  treated  as  the  drawer's  own  note  or  ac- 
cepted bill  (Funk  o.  Babbitt,  166  111.  408,  41 
N.  E.  100;  Petillon  v.  Lorden,  8S  III.  361; 
Brooks  t>.  Bradj,  63  III.  App.  1S6;  Bunting 
V.  Mick,  S  Ind.  App.  269,  31  N.  E.  378,  105S; 
Bradley  C,  Mason,  fl  Bush  (Et.)  602;  Aim; 
t>.  Wiualow,  120  Mass.  342)  and  recovei;  may 
fa«  had  on  the  common  money  counts  (Ellis 
e.  Wheeler,  3  Pick.  (Mass.)  18).  The  holder 
must,  however,  prove  the  consideration  as 
against  the  drawer  in  such  case.  Ball  v. 
Allen,  15  Mass.  433;  Watrous  %>.  Halbrool^  30 
Tex.  672. 

66.  Watrons  p.  Halbrook,  38  T«c.  572; 
Feto  V.  Reynolds,  11  Esch.  418  [revering  2 
C.  L.  R.  4ei,  9  Eich.  410,  18  Jur.  472,  23 
L.  J.  Excb.  98,  2  Wkly.  Rep.  196] ;  McPher- 
son  c.  Johnston,  3  Brit.  Col.  4flS. 

It  may  be  addiesied  "  at "  instead  of  "  to  " 
the  drawee  (Allan  v.  Mawson,  4  Csmpb.  116; 
Shuttleworth  v.  Stephens,  I  Campb.  407;  Bex 
c.  Hunter,  R.  &  R.  380),  e.  g.,  by  memoran- 
dum "Payable  at  No.  1,  Wilmot  Street" 
(Gray  p.  Milner,  3  Moore  C.  P.  90,  2  BUrk. 
336,  8  Taunt.  739,  21  Rev.  Rep.  625,  4  E.  C.  L. 
361). 

It  may  be  addiesaed  to  a  certain  house  in- 
stead of  to  a  person  named.  Atwood  v.  QrifBn, 
a  C.  &  P.  368.  R.  &  M.  423,  31  Rev.  Rep.  669, 

Vt.  Walton  t>.  Williams,  44  Ala.  347; 
Wheeler  p.  Webster,  1  E.  D.  Smith  (N.  Y.)  I ; 
Watrous  c.  Halbrook,  39  Tex.  572;  Gray  e. 
Milner,  3  Moore  C.  P.  90,  2  Stark.  336,  8 
Taunt.  739,  21  Rev.  Rep.  625,  4  E.  C.  L.  SSI. 

May  be  treated  as  note. —  It  may  in  case 
3f  such  acceptance  be  declared  on  and  proved 
[I.  C,  1,  0.  (m).  (i),  (2)] 


as  a  note.  Bliss  e.  Barnes,  McCohon  (Kan.) 
91. 

68.  See  infra,  I,  C,  2,  b,  note  54. 

But  this  does  not  autboiiie  the  holder 
to  write  an  acceptance  over  a  blank  indorse- 
ment made  by  a  third  party  when  the  note 
was  delivered.  M&hone  c.  Central  Bank,  17 
Ga.  111. 

5&.  Jloiama. —  Alabama  Coal  Min.  Co.  v. 
Brainord,  36  Ala.  470,  "  Steamer  C.  W.  Dor- 
ranee  and  owners." 

Intftona. —  Culver  v.  Marke,  122  Ind.  654, 
23  N.  E.  1086,  17  Am.  St.  Rep.  377,  7  L.  H.  A 
489,  where  the  drawer  was  identified  by  the 
place  named  in  -the  date,  the  drawee  being 
named  simply  as  tbe  "  First  National  Banlc" 

VoasocftuseKs. —  Taber  c.  Cannon,  8  Mete. 
(Mass.)  456,  "the  agent  and  owners"  of  a 
designated  ship. 

Vemuta.— State  c.  Cleavland,  6  Nev.  181, 
"  The  agency  of  the  bank  of  California " 
meaning  the  local  Nevada  agency. 

Tennessee.—  Rice  v.  Ragland,  10  Humpbr. 
(Tenn.)  645,  53  Am.  Dec.  737,  "the  building 
oommittee "  of  a  certain  hotel. 

So  a  misnomer  of  the  drawee  is  inunate- 
rial  if  he  is  clearly  identilled  (Hascall  c. 
Life  Assoc,  of  America,  6  Hun  (N.  Y.)  151), 
especially  where  he  has  accepted  the  bUI  1^ 
his  right  name  (Lloyd  v.  Ashby,  2  B.  A  Ad. 
23,  9  L.  J.  K.  B.  O.  S.  144.  22  E.  C.  L.  20). 
But  see  Grant  c.  Naylor,  4  Cranch  (U.  &) 
224,  2  L.  ed.  603. 

60.  Shelton  c.  Darling,  2  Coon.  435 
("Noyes  Darling,  Esq..  agent  of  the  Commis- 
sion Company")  ;  Tassey  c.  Church,  4  Walt* 
k  S.  (Pa.)  346  ("John  Tassey,  adminiBtit- 
tor"). 

ei.  Bruce  P.  Lord,  1  Hilt.  (N.  Y.)  247  (■ 
bill  drawn  on  John  P.  Lord  and  accepted  bf 
"  John  P.  Lord,  Treasurer  Neuvitoa  M  Co.") ; 
Nicholas  c.  Diamond,  2  C.  L.  R.  305,  9  Eich- 
163,  23  L.  J.  Excb.  1,  2  Wkly.  Rep.  12  (■ 
bill  drawn  on  "  Mr.  James  Diamond,  Purser, 
West  Downs  Mining  Company,"  and  accepted 
by  the  person  named  individually). 

62.  Alabama  Coal  Min.  Co.  o.  Brainord,  3J 
Ala.  476  (where  the  bill  woe  drawn  on 
"  Steamer  C.  W.  Dorrance  and  owners,"  and 
accepted  by  "  St'r  Dorrance,  per  G.  M.  Me- 
Conico,  agent " )  ;  May  c.  Hewitt,  33  All- 
161 ;  Okell  V.  Charles,  34  L.  T.  Rep.  H-  3- 
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it  muflt  be  ttccepted  by  the  persoo  on  whom  it  is  drawn  and  not  \>j  a  third 
pereon." 

a.  OpdBr  or  Promise  to  Pay  — (i)  NECESaiTT  Fob.  A  bill  or  draft  must 
contain  an  order  for  payment "  and  a  promiesory  note  most  contain  a  promise 
to  pay." 

(n)  Form  of  Ordes  ob  Pbomiss — (a)  In  General.    No  particular  form 
of  words  is  necessary  to  coastitnte  a  bill  of  exchange  or  a  negotiable  promissory ' ' 
note,"  and  varions  expreasions  have  been  held  to  amount  to  sneh  an  order "  or 


The  liglit  way  for  one  «cc«ptiiig  foi  an- 
otbei  to  give  notice  of  Uie  fact  is  to  use  such 
words  as  "  accepted  for "  or  "  per  proc." 
Herald  p.  Connah,  34  L.  T.  Rep.  N.  8.  83S. 
2ut  see  Lindus  o.  Bradwell,  5  C.  B.  683,  12 
Jnr.  230,  17  L.  J.  C.  P.  121.  57  E.  C.  L.  583, 
There  a  bill  drawu  on  a  htisbaud  and  accepted 
by  hit  wife  in  her  oirn  name  waa  held  to  bind 
tbe  buBband.  So  where  a  bill  U  directed  to 
"  John  A.  Wellee,  Cashier  Farmers  h,  Me- 
chanics' Bank  of  Michigan,"  and  accepted  by 
writing  across  the  face  thereof,  "Accepted, 
John  A.  Welles,  Cashier,"  it  is  drawn  upon  and 
accepted  by  the  bank,  and  not  by  Welles  in 
bia  individual  capacity.  Farmers',  etc..  Bank 
f.  Troy  City  Bank,  1  Dougl.  (Mich.)  457. 
And  where  it  appeared  in  a  draft  in  the 
printed  heading  and  margin  that  the  drawer 
was  the  agent  of  the  drawee  corporation,  it 
was  Iield  not  to  bind  tJie  drawer  personally, 
although  the  signature  had  no  words  indicat- 
ing agency.     (&pman  c.  Foster,  119  Hass. 

(».  Davis  V.  Clarke,  6  Q.  B.  16,  1  C.  ft  K. 
177.  B  Jur.  688,  13  L.  J.  Q.  B.  305,  47  E,  C.  L. 
IT7:  Jackaon  o.  Hudson,  2  Campb.  447;  Mare 
«.  Charles,  5  E.  &  B.  979,  2  Jur.  N.  8.  234,  25 
L.  J.  Q.  B.  119,  4  Wkly.  Eep.  287,  86  E.  C.  L. 
878.  in  which  laat  case  the  acceptance  of  a 
bill  drawn  on  one  personally  for  supplies  to 
tbe  company  and  "  accepted  for  the  company  " 
by  hioi  was  held  to  be  bis  personal  acceptance. 

Liability  for  accepting  without  antboiity. — 
In  ^neral  one  who  accepts  a  bill  for  another 
without  his  authority  will  be  liable  to  the 
payee  and  subsequent  holders,  but  not  as  ac- 
Mpter  of  the  bill.  Polhill  c.  Walter,  3 
B,  &  Ad.  114,  1  L.  J.  K.  B.  92,  23  E.  C.  L. 
G9. 

64.  A  mere  request  ia  not  enough.  Oillilan 
X.  Myers,  31  111.  625;  Knowlton  p.  Cooley, 
10!  Mass.  233;  Uttle  P.  Slackford,  1  M.  &  M. 
171. 

65.  Smith  V.  Bridges,  1  HI.  18;  Forward  v. 
Tliompaon,  12  U.  C.  Q.  B.  103. 

"An  actnal  piomiw  la  not  neceaaaiy,  if 
there  are  words  in  tbe  iDstruments  from 
which  a  promise  to  pay  can  be  collected." 
Parke,  B..  in  Taylor  p.  Steele,  11  Jur,  806, 
IB  L.  J.  Eich.  177,  16  M.  &  W.  865.  But  "  at 
my  death  I  request  to  be  paid  to  Mary  A. 
Chase  one  thousand  dollars  "  is  not  a  prom- 
i»wry  note.  Hatch  c.  Gillette,  8  N,  Y,  App. 
Div.  605,  40  N.  Y.  Suppl.  1016. 

A  piomiae  to  make  a  note  is  not  a  note. 
Cot4  t).  lemieux,  D  L.  C.  Rep.  221. 

66.  /IK«oi».— Smith  p.  Bridges,  1  HI.  18. 
Smtlfc   OiroKNo.— Woodfolk   t>.    Lealie,    E 


Nott  ft  M.  (S.  C.)  686;  Stagg  v.  Pepoon,  1 
Nott  ft  M.   (S.  C.)    102. 

Permont.— Partridge  t>.  Davis,  20  Vt.  499; 
Hitchcock  f.  Cloutier,  7  Vt.  22. 

fnpIatKl. —  Peto  c.  Reynolds,  11  Exch.  418 
[retiersinff  2  C.  L.  R.  491,  9  Exch.  410,  18  Jur. 
472,  23  L.  J.  Exch.  98,  2  Wkly.  Rep.  196J; 
Brooks  e.  Elkins,  2  Gale  2O0,  6  L.  J.  Exch.  6. 
2  M.  ft  W.  74;  Morris  e.  Lee,  2  Ld.  Rayro. 
1396,  1  Str.  629. 

Canada. —  Hall  v.  Bradbury,  1  Rev.  Leg, 
180. 

A  note  nuiy  be  in  the  form  of  a  bill  of  ex- 
change (Lloyd  o.  Oliver,  18  Q.  B.  471,  16  Jur. 
833,  21  L.  J.  Q.  B.  307;  Edwards  c.  Dick,  4 

B.  ft  Aid.  212,  23  Rev.  Rep.  255,  «  E.  C.  L. 
455 ;  Bdia  o.  Bury,  6  B.  ft  C.  433,  2  C.  ft  P. 
569,  9  D.  ft  R.  492,  6  L.  J.  K.  B.  O.  S.  179, 
30  Rev.  Rep.  389,  13  E.  C.  L.  200;  Allan  c. 
Mawson,  4  Campb.  116)  payable  to  the 
drawer's  order  (St.  Jamea  Qiurch  p.  Moore. 
1  Ind.  289),  or  of  a  bond  without  seal  (State 
Bank  fi.  Williams,  21  Ia.  Ann.  121;  Wood- 
ward P.  Genet,  2  Hilt.  (N.  Y.)  626;  Hitch 
oock  P.  Goutier,  7  Vt.  22 ;  Burleigh  ».  Roch- 
ester, S  Fed.  667),  or  of  a  direction  to  the 
maker's  ei«cutors  "  to  pay  .  .  .  one  thousand 

.  nine  hundred  and  seventy-six  dollars  and 
ninety  cents,  being  the  balance  due  him " 
(Hegeman  c.  Moon,  131  N.  Y.  462,  467,  30 
N.  E.  487  [o/^rminff  60  Hun  (N.  Y.)  412,  1.7 
N.  Y.  Suppl.  696],  where  Peckbam,  J.,  said; 
"  The  direction  is,  however,  in  the  nature  of 
a  promise  and  expresses  a  time  of  payment 
and,  therefore,  excludes  the  presumption  that 
it  is  payable  immediately,  which  would  other- 
wise arise  from  the  use  of  the  word  due." 

An  order  indotsed  on  a  promissory  note  is 
a  valid  bill  of  exchange.     Leonard  c.  Mason, 

1  Wend.  (N.  Y.)  522.    Contra,  Hovt  p.  Lynch, 

2  Sandf.  (N.  Y.)  328;  Platzer  o.'  Norris,  38 
Tex.  I  ( for  Vant  of  a  designated  payee ) .  So 
an  order  referring  to  a  note  given  for  the 
amount  is  a  bill  of  exchange.  Cook  P.  Set- 
terlee,  6  Cow.  (N.  Y.)  108,  16  Am.  Dec.  432. 

87.  Such  are  the  expressions,  "  credit  Mrs. 
Ann  Allen,  or  order  (Allen  p.  Sea,  etc., 
Assur.  Co.,  9  C.  B.  674,  67  E.  C.  L.  574; 
Ellison  p.  Collingridge,  0  C.  B.  570,  673.  67 
E.   C.    L.    570,   in  -which   latter   cose   Wilde, 

C.  J.,  said:  "As  I  understand  the  worda 
'credit  in  cash,'  this  is  an  order  by  one  per- 
son on  another,  to  hold  to  the  use,  or  at  the 
command,  of  a  third  party,  a  certain  sum. 
That  means  pay  the  money  to  him  ")  ;  "  let 
the  bearer  have"  (Biesenthall  p.  WilHatns.  1 
Duy.  (Ky.)  320,  86  Am.  Dec.  629)  ;  or  "Mr. 
Nelson  will  much  oblige  Mr.  Webb  by  paying 

[I  C  I,  t  (n),  (A)] 
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promiBe.*"     Neither  the  distiDction  between  the  expreeaions  "I   promiee"   aad 
"  we  promise,"  *  the  chance  employment  of  a  past  for  a  present  tense,™  nor  the 


to  J.  Ruff  "  (Ruff  V.  Webb,  1 
Rep.   723). 

There  ia  not  a  raffident  order  where  the 
words  indicate  not  a  demand  of  right  but  a 
"  request  (or  a  favor  {WooUey  P.  Sergeant,  8 
N.  J.  L.  282,  H  Am.  Dec.  419  ["credit  John 
Woolley,  or  bearer,  thirty  dollars,  and  T  will 
pay  you  "] ;  Little  u.  Slackford,  M.  k  M.  171, 
31  Bev.  Rep.  726,  22  E.  C.  L.  498  ["let  the 
bearer  have  11.,  and  place  it  to  my  ac- 
count"]) or  a  mere  permisBion  (Hamilton 
c.  Spottiswoode,  4  Exch.  200,  18  L.  J.  Esch. 
363  ["  we  hereby  authorize  you  to  pay "] ; 
RuBBell  V.  Powell,  14  L.  J.  Exch.  269,  14 
M.  £  W.  41B  ["  we  do  hereby  authorize  and 
require  you  to  pay"]).  An  instrument  in 
form  a  promissory  note,  but  containing  no 
promise  by  the  maker,  and  with  the  word 
''  accepted  "  written  across  the  face,  and  the 
accepters'  names  signed  to  it  is  not  in  itself 
cither  a  bill  of  exchange,  promissory  note,  or 
writing  obligatory,  and  does  not  of  itself  im- 
pose a  liability  on  the  accepters,  but  it  may 
by  proper  allegation  in  the  petition  and  proof 
on  the  trial  be  made  to  operate  as  a  promis- 
sory note.  Blise  v.  Bumes,  McCahon  (Kan.) 
01. 

68.  Sufficient  piomiM. —  "  To  be  account- 
able for."  Miller  p.  Austen,  13  How.  [U.  S.) 
218,  14  L.  ed.  US;  Morris  %>.  Lee,  2  Ld.  Baym. 
1396,  1  Str.  829.  "For  value  received,  Ave 
thousand  dollars  to  pay  Amanda  Messmore  or 
order."  Messmore  o.  Morrison,  172  Pa.  St. 
300,  37  Wkly.  Notes  Cas.  (Pa.)  431,  34  Atl. 
45.  "  This  IS  to  certify  that  I  am  to  pay." 
Meyer  v.  Weil,  37  La.  Ann.  160.  "  On  demand 
.  .  .  please  pa? "  and  no  drawee.  Almy  v. 
Winslow,  126  Mass.  342.  "  Holden "  for. 
Bean  V.  Arnold,  Ifl  Me.  251.  "  To  pay  or 
cause  to  be  paid."  Lovell  •D.  Hill,  6  C,  ft  P. 
238,  25  E.  C.  L.  412.  "Borrowed  of  Wood- 
folk."  Woodfolk  B.  Leslie,  2NottiM.(S.  C.) 
685.  "  I  have  borrowed."  Harrow  p.  Dugan, 
6  Dana  (Ky.)  341.  "Borrowed  of  ...  in 
promise  of  pajnnent  of  which  I  am  truly 
thankful."  EllU  p.  Mason,  7  Dowl.  P.  C. 
598,  3  Jur.  406,  8  L.  J.  Q.  B.  196,  2  W.  W. 
k  H.  70.     Contra,  Hyne  v.  Dewdney,  21  L.  J. 


r.  Bums,  24  Wend.  (N.  Y.)  466;  Luqueer  v. 
Proaser,  1  Hili  (N.  Y.)  250;  Partridge  v. 
Davis,  20  Vt.  409.  "Sixty  days  after  date, 
I  guarantee  the  payment  of  three  hundred  and 
fifty-six  dollars,  sixty  cents,  ($356.00.)  due 
by  J.  M.  Verdier,  ...  to  Benjamin  Morde- 
cai,"  signed  t^  the  former,  indorsed  by  the 
latter,  and  subscribed,  after  the  word  "  Ac- 
cepted," by  a  third  person,  was  held  to  be 
made  by  such  third  person,  and  equivalent  to 
a  note  of  hand  from  him  to  the  indorser. 
Mordecai  v.  Gadsden,  2  Spec™  [S.  C.)  668. 
The  indorsement  on  a  bill  of  items  "  I  hereby 
accept  this  bill  .  .  .  payable."  Cowan  v. 
Hallack,  6  Colo.  572,  13  Pac.  700.  "  Good  to 
Robert  Cochran,  or  order,  for  thirty  dollars, 
borrowed  money."  Franklin  v.  March,  0  N.  H. 
[I,  C,  1.  d.  (n).  (A)] 


«,  6  Rev.  384,  25  Am.  Dee.  462.  "  Good  to  barer."' 
Hussey  p.  Winslow,  50  Me.  170.  "  Good  for  " 
BO  much,  without  naming  a  payee.  Weeton  v. 
Myers,  33  III.  424.  Contra,  in  the  absence  of 
proof  of  title.     Brown  v.  Gilman,  13  Mass. 


Insufficient  promises A  letter  promising 

to  accept  an  order  is  not  a  note,  but  an  agree- 
ment of  a  distinctly  different  character.  Allen. 
V.  Leavens,  26  Or%.  164,  37  Pac.  488,  46  Am. 
St.  Rep.  813,  26  L.  R.  A.  620.  So  a  promise 
to  pay  one  thousand  dollars  "  at  my  death, 
.  .  .  which  she  claims  of  my  estat«.  She  ha» 
been  ...  a  faithful  servant,  and  it  is  iot 
will  to  her"  (Cavinesa  p.  Eusbton,  101  Ind- 
500,  51  Am.  Rep.  759)  or  "I  allow  to  give" 
(Harmon  r.  James,  7  Ind.  263)  is  not  a. 
promissory  note. 

69.  Connectiout. —  Monson  p.  Drakeley,  40 
Conn.  552,  16  Am.  Rep.  74. 

Georgia. —  Dickerson  p.  Burke,  25  Ga.  225. 

/IlinoM.— Ft^ue  v.  Clark,  25  111.  333; 
Holmes  P.  Sinclair,  19  111.  71;  Harris  p.  Cole- 
man, etc.,  White  Lead  Co.,  56  III.  App.  366. 

/nduHHi.— Maiden  P.  Webster,  30  Ind.  317; 
Groves  V.  Stephenson,  5  Blackf.  (Ind.)  584; 
Lambert  e.  lAgow,  1  Blackf.  (Ind.)   38S. 

STentuofcy. —  Harrow  p.  Dugan,  fl  Dtut* 
(Ky.)   341. 

Louisiana. —  Monget  v.  Penny,  7  Ia.  Amu 
134 1  SUte  Bank  v.  Sterling,  2  La.  60. 

Maine.— Eddy  P.  Bond,  19  Me.  461,  36  Am. 
Dec.  767. 

Mattaohutetta, —  Whitmore  p.  Nielcereon, 
12S  Maas.  496,  29  Am.  Rep.  257;  Rice  v. 
Oove,  22  Pick.  (Mass.)  158,  33  Am.  Dec.  724; 
Heramenway  v.  Stone,  7  Mass.  68,  6  Am.  Dec. 


27. 


Barber,   44   Midi. 


Miakigan. —  Dederick   i 
i9,  6  N.  W.  1064. 

A'ew  Hampilure. —  Lodd  t>.  Baker,  2S  N.  H- 
76,  57  Am.  Dec.  356;  Humphreys  p.  Guillow. 
13  N.  H.  385,  38  Am.  Dec.  409. 

Neto  York.~Elj  p.  Oute,  IB  Hmi  (N.  T.) 
35;  Hopkins  p.  Lane,  4  Thompe.  AC.  {N.  Y.) 
311;  L&ne  p.  Salter,  4  Rob.  (N.  Y.)  239; 
Luqueer  p.  Proaaer,  I  Hill   (N.  Y.)  25B. 

OMo.— Wallace  V.  Jewell,  21  Ohio  St  163. 
8  Am.  Rep.  48. 

/'enrwylvanitt. —  Knisely  p.  Bhenberger,  7 
Watts  (Pa.)  193;  Higerty  p.  Higer^,  1 
Phila.   (Pa.)   232,  8  Leg.  Int.   (Pa.)    131. 

South  Carolina. —  Karck  v.  Avingcr,  3  Hill 
(S.  C.)  216;  Bamet  v.  Skinner,  2  Bailey 
(S.  C.)   88. 

Virginia.- —  Holman  c.  Gilliam,  6  Rand. 
(Va.)  39. 

West  Virginia. —  Keller  P.  McHoffman,  16 
W.  Va.  84. 

WwwHuin.— Dill  p.  White,  52  Wia.  456,  » 
N.  W.  404. 

The  personal  pronoun  may  even  be  omitted 
altogether.  Brown  p.  Indianapolis  First  Nat. 
Bank,  116  Ind.  572,  IS  N.  E.  56. 

70.  Lowe  e.  Murphy,  0  Ga.  338  (a  certifi- 
cate that  "  I  did  promise  to  pay  ...  I  hereby- 


acknowledge  t 


mpoid,  and  yet   due  " 
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acddeotal  insertion  of  a  word  negativing  the  promise"  is  to  be  marked  with 
nndne  carefnlness. 

(b)  Mere  Acknowledgment  of  DAt.  In  some  jnrisdictionea  mere  aeknowl- 
edraient  of  debt  ench  as  a  dne-biU  or  I  O  U  is  a  sufficient  promise,'^  and  in  some 
it  IS  now  made  so  bj  statute;™  but  in  others  an  ackuowledgnient  constitutes  a 
mere  dne-bill  and  is  not  a  promissory  note,"  and  this  is  the  rule  in  England."    An 


Blind  r.  People.  4  111.  364;  Perkins  p.  Com., 
TGntt,   (Va.)   651,  56  Am.  Dec.  123. 

71.  Anonymous,  2  Atk.  62,  "  never  to  pay." 

72.  Alabama. —  Fleming  i;.  Surge.  6  Ala. 
373;  Johnson  p.  Johnson,  Minor   (Ala. J   203. 

Arkaiae*. —  Anderson    V.    Pearce,    36    Ark. 
!93.  38  Am.  Rep.  39. 
Florido.— Smith  o.  Weetcott,  34  Fla.  430, 

16  So.  332. 

Qtorgia. —  Patillo  e.  Mayer,  70  Ga.  716; 
Hirt  r.  Conner,  21  Ga.  384;  Brewer  e.  Brewer, 

£o««a». —  Blood  p.  Northup,  1  Kan.  28. 

Kentucky. — See  Carson  t>.  Lucas,  13  B.  Mon. 
(Ey.)  813  (where,  however,  the  instrument 
did  not  import  a  promise  on  the  part  of  the 
tigner  to  pay,  but  was  merely  a  certiScate  of 
%  captain  that  the  owners  of  the  boat  were 
indebted)  ;  Ealfus  t>.  Watts,  Litt.  Sel.  Caa. 
(Ky.)   197. 

LouiSMtfut. —  Where  it  eontains  an  uncon- 
ditional promise  to  pay  (Spearing  v.  Zacha- 
Tie,  26  I^  Ann.  496 ;  Wardwell  v.  Sterne,  22 
IjL  Ann.  28),  but  not  where  the  promise  is 
enly  implied  (Garland  v.  Scott,  IS  La.  Ann. 
113.  8e«  also  New  Orleans  v.  Strauss,  2S  La. 
Awl  50 ) .  A  pasteboard  ticket  bearing  simply 
tbe  name  of  a  plantation,  an  amount  in  ftg. 
vm,  and  the  signature  of  a  clerk  on  the 
pluitation.  issued  to  plantation  laborers  in 
payment  for  labor,  is  not  an  order  or  promis- 
sory nota,  or  a  written  evidence  of  indebted- 
n»<s,  and  is  not  binding  on  the  all^^d  debtor 
without  competent  proof  of  the  planter's  in- 
debtedness.  DalcouT  V.  McCan,  37  La.  Ann.  7. 

ifiMOuri. —  Brady  v.  Chandler,  31  Mo.  ZS; 
McGowen  t.  West.  7  Mo.  569,  38  Am.  Deo. 
4SS;  Finney  v.  Shirley,  7  Mo.  42. 

Hew  York. —  Sheldon  v.  Heaton,  88  Hun 
(K.  Y.)  535,  34  N.  Y.  Ruppl.  ase,  88  N.  Y.  St. 
S25;  Sackett  c.  Spencer,  29  Barb.  [N.  Y.) 
180;  Luqiieer  v.  Prosser,  1  Hill  (N.  Y.)  266. 
But  an  instmment  given  lor  an  account  ex- 
pressly stating  that  it  is  not  to  be  n^otiated 
and  that  no  suit  is  to  be  brought  upon  it  is 
not  Trfackav  r.  Kabn,  17  N.  Y.  Suppl.  503; 
Itnssell    V.    Whipple,    2    Cow.-    (N.    Y.)     536. 

Teimeaaee. —  Cummings  r.  Freeman,  2 
Hnmphr.  (Tenn.)  143  [avemiling  Read  c. 
Wheeler,  2  Yerg.   (Tenn.)   60]. 

Vermont.—  Pindar  v.  Barlow,  31  Vt.  5S9. 

Wisoonnn.— Bacon  v.  Bicknell,  17  Wis. 
523. 

Canada. —  Beaudry  v.  LaSamme,  6  L.  C. 
Jur.  307;  Dfsy  v.  Dalv,  12  Quebec  Super. 
Ct  183.  Compare  Whishaw  v.  Oilmour,  6 
L.  C.  Jur.  319,  13  L.  C.  Hep.  94;  Dasylva  r. 
Ihifonr,  16  L.  0.  Hep.  294;  Palmer  c.  Mc- 
Lennan. 22  U.  C.  C.  P.  685  [Harming  22 
V.  C.  C.  p.  258]. 

See  T  Cent.  Dig.  tit.  ■'Bilk  and  Notes," 
II  61,  381. 


73.  Arkansas. —  Huyck  v.  Meador,  24  Ark. 
191. 

Colorado. —  Before  the  adoption  of  the  Ne- 
gotiable Instruments  Law.  Lee  v.  Wilson,  B 
Colo.  222,  11  Pac.  77;  Lee  P.  Balcom,  9  Colo. 
216,  11  Pac.  74. 

Illinois. —  Jaoquin  t>.  Warren,  40  III.  459; 
Weston  t>.  Myers,  33  HI.  434;  Bilderback  v. 
Burlingame,  27  III.  338.  But  this  is  not  true 
if  the  intention  is  to  give  a  mere  statement 
of  debt  (Bowles  P.  Lambert,  54  111.  237),  and 
an  instrument  in  form  as  follows:  "  Cartage 
Ticket,  50  cents,  Hibbard,  Soencer  &  Co."  is 
not  a  negotiable  promissory  note  (Hibbard  v. 
Holloway,  13  III.  App.  101).  Nor  is  a  certifl- 
cate  that  a  contractor  is  entitled  to  payment  of 
a  certain  sum  "  by  the  terras  of  the  contract  " 
(Olson  V.  Peterson,  50  III.  App.  327)  or  an 
acknowledgment  by  the  "  secretary  of  the 
board  of  trustees  of  the  Wesleyan  University 
.  .  .  that  there  is  due  to  A  B,  a  certain  sum  " 
(Scars  p.  Trustees  Illinois  Wesleyan  Uni- 
versity, 28  III.  183)   a  negotiable  instrument. 

Indiana. —  Johnson  School  Tp.  v.  Citizens' 
Bank,  81  Ind.  515;  McDonald  e.  Yeager.  42 
Ind.  388;   Bowers  V.  Headen,  4  Ind.  318. 

South  Dakota. —  Schmifct  r.  Hawkeye  Gold 
Min.  Co.,  8  S.  D.  544,  67  N.  W.  618. 

United  8tate». —  GrifBn  t>.  Nokes,  Hempst, 
(U.  S.)  78,  11  Fed.  Gas.  No.  6.817o,  constru- 
ing Arkansas  statute. 

74.  Currier  u,  Lockwood.  40  Conn.  349.  16 
Am.  Rep.  40;  Gay  i).  Rooke,  151  Masi.  115, 
23  N.  E.  835,  21  Am.  St.  Rep.  434,  7  L.  R.  A. 
392;  Brenzer  «.  Wightman.  7  Watts  &  8. 
(Pa.)  204;  Merlin  v.  Mmining,  2  Tex.  351. 
So  a  signed  and  attested  indorsement  on  a 
note  acknowledging  it  to  be  due  has  been 
held  not  to  be  a  promissory  note  within  the 
meaning  of  a  statute  concerning  attested 
promissory  notes  (Gray  p.  Bowden,  23  Pick. 
(Mass.)  282).  but  a  memorandum  on  the  back 
of  a  note  stating  that  "  I  hereby  renew  the 
within  note,"  signed  and  attested,  is  a  promis- 
sory note  within  the  same  statute  (Daggett  P. 
Daggett,  124  Mass.  149).  A  writing  as  fol- 
lows: "There  is  a  balance  due  the  bearer, 
four  hundred  and  seventy-five  dollars,"  im- 
ports a  debt  from  the  maker  to  that  amount. 
and  the  law  implies  a  promise  to  pay;  but  if 
addressed  to  a  third  person  it  la  a  mere  memo- 
randum or  statement  of  facta  and  not  a  con- 
tract for  the  payment  of  money.  Hopson  p. 
Brumwankel,  24  Tex.  607,  76  Am.  Dec. 
194. 

75.  Israel  v.  Israel.  1  Campb.  499;  Gould 
o.  Coombs,  1  C.  B.  543,  9  Jur.  484,  14  L.  J. 
C.  P.  175.  50  E.  C.  L.  543;  Beeching  ».  West- 
brook.  1  Dowl,  N.  S.  IB,  10  L.  J.  Eich.  464, 
8  M.  A  W.  412;  Childers  p.  Boulnois.  D.  ft  R. 
N.  P.  8;  Fisher  P.  Leslie,  1  Esp.  428;  Smith 
C.  Smith,  1  F,  ft  F.  539;  Melanotte  p.  Teas- 

[I.  C.  1.  d,  (n),  (B)] 
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Bcknowledgineiit,  however,  may  become  a  promiee  by  the  addition  of  words  from 
which  a  proiiiiae  of  payment  ia  natnrally  implied,™  and  this  ia  eqaally  true  of  a 
mere  receipt  with  such  words  superadded.'^ 

(c)  Must  Be  finoonditional  —  (1)  Kule  Stated.  Except  where  provided  to 
tiie  contrary  by  statute,''^  a  bill  or  note  is  negotiable  paper  only  where  it  la  made 
payable  at  all  events  and  unconditionally.'*     Under  the  Negotiable  InstrnmeDts 


dtile,  13  L.  J.  Eicb.  363,  13  M.  ft  W.  210; 
Feseiuiuij'er  v.  Adcock,  16  M.  A  W.  449. 

76.  A  piomiH  ia  implied  from  such  words 
as  "due  ...  on  demand"  {Carver  v.  Hayes, 
47  Me.  257)  ;  "paid  ,  .  .  when  called  for" 
(Bilderback  c.  Burl ingnme,  27  111.  33S;  Kraft 
t>.  Thomas,  123  Ind.  613,  24  N.  E.  340,  13 
Am.  St.  Rep.  345);  " payable "  (Bowie  t>. 
Foater,  Minor  (Ala.)  204)  ;  "payable"  on  a 
given  day  (Cowan  v.  Hallack,  9  Colo.  672,  13 
Pnc.  700;  Kendall  p.  Lewis,  10  Ky.  L.  Rep. 
302;  Potts  e.  Feeder  Dam  Coal  Co.,  0  Phila. 
(Pa.)  24B,  24  Leg.  Int.  (Pa.)  201);  "pay 
on  demand"  (Smith  c.  Allen,  C  Day  (Coim.) 
33T;  Corbett  v.  &Ut«,  24  Qa.  287;  Mitchell 
p.  Rome  R.  Co.,  17  Ga.  574;  Ubadell  v.  Cun- 
ningham, 22  Mo.  124;  Kimball  v.  Huntington, 
10  Wend.  (N.  Y.)  675,  25  Am.  Dec.  690; 
Stagg  V.  Pepoon,  1  Nott  AM.  (S.  C.)  102; 
Richmond,  etc.,  R.  Co,  v.  Snead,  19  Oratt. 
(Va.)  354,  100  Am.  Dec.  670)  ;  "to  be  paid" 
(Brooks  V.  Elkins,  2  Gale  200,  0  L.  J.  Exch. 
e,  2  M.  &  W.  74;  Casbome  e.  Dutton,  Selw. 
N.  P.  381)  ;  "which  I  promise  to  pay  "  (Chad- 
wick  V.  Allen,  1  Rtt.  706)  ;  or  "without  grace 
.  ,  ,  will  be  due  "  (Central  Trust  Co.  p.  New 
York  Equipment  Co.,  74  Hun  (N.  Y.)  406, 
26  N.  Y.  Suppl.  850,  56  N.  Y.  St.  64S).  So 
the  indorsement  "  For  value  received,  I  hereby 
acknowledge  this  note  to  be  due.  and  promise 
to  pay  the  same  on  demand,"  written  on  a 
note  by  the  maker,  and  signed  by  him,  is  it- 
self a  promissory  note  (Commonwealth  Ins. 
Co.  p.  Whitney,  1  Mete.  (Mass.)  21),  and  it 
is  a  valid  acknowledgment  of  indebtedness  to 
write  in  a  memorandum  book,  in  the  following 
form,  namely:  "I.  O.  you  the  sum  of  one 
hundred  and  sixty  dollars,  which  I  shall  p^ 
on  demand  to  you  "  (Kinney  v.  Flynn,  2  R.  I. 
319). 

77.  This  ia  true  of  the  following;  "For 
value  received  of  fhimmings  i,  Manning,  or 
order,  thirty  dollars  and  eighty  three  cents 
on  demand."  Cumminga  v.  Gassett,  19  Vt. 
308.  "  On  deposit."  Long  c.  Straus,  107  Ind, 
04,  6  N.  E.  123,  7  N.  E.  763,  57  Am.  Rep,  87. 
"  To  be  returned  when  called  for."  Wood- 
folk  V.  Leslie,  2  Xott  &.  M.  (S.  C.)  S85. 
"  Which  I  promise  to  pay."  Oreen  ».  Daviee, 
4  B.  &  C.  235,  1  C.  &  P.  451,  0  D.  &  R.  306, 
3  L,  J,  K.  B,  O.  S.  186,  28  Rev.  Rep.  230,  10 
E.  C.  L,  657 ;  Ashby  v.  Ashby,  3  M.  4  P.  186. 
"  Payable  to  his  order,  on  return  of  this  eer- 
tificftte,"  Blood  V.  Northup,  1  Kan.  28.  Of 
a  receipt  for  goods  "  tor  which  we  agree  to 
pay  "  a  sum  named.  Maze  p.  Heinie,  63  111. 
App.  603.  But  not  of  a  receipt  for  money, 
"which  I  hold  aubject  to  his  order"  (Roman 
c.  Sema,  40  Tei.  306)  or  "which  I  have  bor- 
rowed of  you,  and  I  have  to  be  accountable 
for"  (Home  v.  Redfeam,  4  Bing.  N.  Gas, 
433,  2  Jur.  376,  7  L.  J.  C.  P.  214,  0  Scott 
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260,  33  £.  C.  li.  T«0),  which  is  intended  as  a 
mere  memorandum  of  account  (TomkJni  t 
Ashby,  6  B.  4  C.  641,  9  D.  ft  R.  543,  6  L  J 
K.  B.  0.  S,  246,  13  E.  C.  L.  247),  or  which 
is  to  "  become  a  draft "  when  approved  (Sioui 
Nat.  Bank  p.  Cudsiy  Packing  Co.,  63  F«d 
806  [a/firmed  in  75  Fed,  473,  40  U.  S.  Add. 
142,  21  C.  C.  A.  428]).  -  *^ 

78.  Undei  the  tenitorial  statute  of  lows  sf 
1839,  which  is  no  longer  in  force,  alt  notn 
and  bonds  for  the  payment  of  money  or  otW 
property  were  n^otiable  whether  oouditinsl 
or  not.  Jefferson  Coimtv  v.  Fox,  Hon-.  Qawt) 
48. 

79.  Arkmuat. —  Henry  v.  Hazn,  B  iA. 
401. 

Colorado. —  Camaban  o.  Pell,  4  Colo.  IW; 
Eldred  V.  Malic?,  2  Colo.  320,  20  Am.  Be^ 
762. 

Georgia. —  Hodges  v.  Hall,  6  0».  161, 

Illinois. —  Baird  c.  Underwood,  74  111,  1*6- 
Kingsbuiy  P.  Walt,  68  IlL  311;  Smalley  f. 
Edey,  15  HI.  324;  Kelley  p.  HemminswsT,  IJ 
ni.  604. 

Indiana. —  McComas  v.  Haas,  107  Ind.  612, 
8  N.  E.  679. 

/oujo, —  Ingham  v.  Dudley,  60  Iowa  la,  U 
N.  W.  82. 

KentuoJcg. — Strader  P.  Batchelor,  8  B,  Uoo. 
(Ky.)  108;  Nichols  p.  Davis,  1  Bibb  (Ey.) 
490. 

Maine.—  hegio  e.  Staples,  10  Me.  25!. 

Maryland. —  Tradesmen's  Nat.  Bank  f. 
Oreen,  67  Md.  602. 

Mastachuteltt. —  Orant  c.  Wood,  12  Gray 
(Mass.)  220;  CoolJdge  v.  Ruggles,  15  Hul 
387. 

Mitmetota. —  Mast  v.  Matthews,  30  Minn. 
441,  16  K.  W.  165;  Edwards  r.  Ranuej.  3D 
Minn.  91,  14  N,  W.  272 ;  Stevens  v.  Jobmou, 
28  Minn.  172,  9  N.  W.  677 ;  Syraciise  Third 
Nat.  Bank  v.  Armstrong,  26  Hinn.  630; 
Cooper  p.  Brewster,  1  Minn.  94. 

Migaouri. —  Borum  p.  Reed,  73  Mo.  461, 

Ifebnuka. —  Grimison  p.  Russell,  14  Neto. 
621,  16  N.  W,  819,  45  Am.  Rep.  128, 

New  Bamptkire. —  Fletcher  p.  ThompsoB, 
65  N.  H.  308. 

J/ew  Jertey. —  Conover  p.  Gtillirell,  3t 
N.  J,  L.  64. 

'Heto  York. —  Bkillen  p,  Richmond,  4S  Blril. 
(N.  Y.)  428;  Hosstatter  p.  Wilson,  iS  Btrli. 
(N,  V.)  307;  Arnold  r.  Rock  River  Vsll^ 
Union  R,  Co.,  6  Duer  (N.  Y.)  207;  Cook  t. 
Satterlee,  «  Cow.  (N.  Y.)  108,  16  Am.  Dm. 
432. 

Penntgleomia. —  Iron  City  Nat.  Bsnk  v.  He- 
Cord.  139  Pa.  St.  62,  21  Atl.  143,  23  Am.  St 
Rep.  166,  11  L.  R.  A,  6SB;  CitiKDs'  Xat  Bant 
p.  Piollet,  126  Pa.  St.  194,  17  Atl,  m.  I! 
Am.  St.  Rep.  860,  4  L.  R.  A,  190;  Woodi  r. 
North,  84  Fa.  St.  407,  84  Am.  Bep.  SOI; 
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Law  in  the  United  States  as  well  aa  Dnder  the  Silla  of  Exchange  Act  id  Esgland 
this  is  expreeslT  required ."" 

(aj  What  Is  Cokditiosai  —  ^a)  Iw  Obkiral.  To  render  the  inatrament  non- 
negotiable  b;  reason  of  ita  conditional  character  tlie  condition  ninet  appear  on  its 
face."    In  most  cases  conditional  paper  is  distinctly  conditional  vx  form."    On 


Onrton  t>.  Tf  ler,  3  Pa.  St.  340,  4S  Am.  Dec. 


-Shelton 


Yerg. 


m. 

(Teim.}  24. 

reioi.— Martin  t).  Bharaatte,  6S  Tex.   ISB. 

Fermonf. —  Smilie  v.   Btevens,   39  Vt.   315. 

TI'ueotMin.— Stillwater  First  Nat.  Bonk  c. 
laiMD,  80  WiB.  206,  10  N.  W.  87,  60  Am.  Rep. 
365;  Kirk  r.  Dodge  County  Mut.  Ins.  Co.,  39 
Wis.  138,  IS  Am.  B«p.  3Q ;  Van  Steenw^ck  v. 
Sukett,  17  Wis.  646 ;  Blaikie  x>.  Qrlawold,  10 
Wis.  263;  Dilley  p.  Van  Wie,  6  WiB.  206. 

England. —  Worley  P.  Harrison,  3  A.  1  E. 
689.  1  Hnrl.  t  W.  428,  6  L.  J.  K.  B.  17,  fl 
N.  t  M.  173,  30  E.  C.  L.  309;  Carloa  r. 
Fsacourt,  6  T.  R.  482,  2  Rev.  Rep.  647. 

Canada. —  UcRobbie  c.  Torrance,  6  Mani- 
toba 114;  Preaeott  o.  Oarland,  34  N.  Brunsw. 
291;  Sutherland  v.  Patterson,  4  Ont.  586; 
Angen  e.  Dillon,  16  Quebec  435;  Hall  v.  Mer- 
ridt,  40  U.  C.  Q.  B.  686;  Perth  County  e. 
MoGregor,  21  U.  C.  Q.  B.  469. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Not«s," 
1411. 

80.  Keg.  lutr.  L.  ||  20,  23;  BilU  Exeh. 
Act  1  3. 

81.  Swank  V.  Nichols,  24  Ind.  IM;  Holt 
r.  Knowlton,  86  Me.  456,  29  Atl.  1113;  Mona- 
ghan  V.  Longfellow,  82  Me.  419,  10  Atl.  867 ; 
Hill  V.  Nutter,  82  Me.  190,  19  Atl.  170;  Oun- 
nii^ham  V.  Trevitt,  82  Me.  145,  19  Atl.  110; 
Goddard  v.  Cutts,  11  Me.  440;  Palmer  v. 
Urgent,  5  Nebr.  223,  25  Am.  Rep.  479  (hold- 
ing that  it  ia  not  enoug-h  to  aay  "  this  note 
ia  given  npon  condition  ")  ;  Richards  e.  Rich- 
ards. 2  B.  &  Ad.  447,  9  L.  J.  E.  B.  0.  B.  319, 
22  E.  C.  L.  447. 

,  Tbe  condition  Is  a  collateral  agreement  will 
not  extend  to  tbe  note  (Blipher  v.  Earhart, 
S3  Ind.  173;  Titlow  v.  Hubbard,  63  Ind.  6; 
Holt  r.  Knowlton,  96  Me.  4Se,  29  Atl.  1113; 
Albright  r.  Russell,  6  Nebr.  207;  Bruce  v. 
Carter,  72  N.  T.  616),  but  will  be  deemed  to 
be  waived  if  not  mentioned  in  the  note 
lEvansville,  etc.,  R.  Co.  v.  Dunn,  17  Ind.  603; 
Goodenow  r.  Curtis,  33  Mich.  505J. 

Pleading  on  iiiatnim«nt  of  conditional  char- 
arter  see  infra,  XIV,  D  [8  Cyc.]. 

The  words  "  secured  by  mortgage  "  written 
in  the  margin  of  a  promissory  note  form  no 
part  of  the  note;  nor  are  they  sufficient  to 
notify  third  parties  of  the  contents  of  the 
mortgage  or  that  it  contained  some  clause  in- 
consistent with  the  note,  or  to  pnt  tbem  on 
inquiry.  It  it  be  the  intent  to  limit  the  effect 
of  the  note  by  tbe  terms  or  conditions  of  the 
'""  >  securing  its  pa; 
!   to   express   it 

'.  Eppinger.  34  Mich.  29.     And 
Tersely  as  to  the   effect  of  reference  in  tha 
mortaage  to  the  note  see  Qiinnell  v.  Baxter, 
17  Pick.   (Mass.)   SS6. 

An  cxpreae  condition  win  set  be  extended 


BO  as  to  make  conditions  of  other  prorisions 
recited  in  the  note  but  not  made  conditions 
by  any  expression  to  that  effect.  Johnson  v. 
Georgia,  etc.,  R.  Co,,  81  Qa,  725,  8  S.  E.  531. 
Nor  will  it  attach  to  a  renewal  without  con- 
dition. Four  Mile  Valley  R.  Co.  v.  Bailey,  IS 
Ohio  St.  208;  Rtwers  v.  Broadnax,  27  Tex. 
23S. 

82.  Alabama. —  Blackman  t>.  Lehman,  63 
Ala.  647,  36  Am.  Rep.  57,  a  note  payabla 
when  the  railroad  Is  finished  to  a  place  named. 

Colorado. —  Camahan  p.  Pell,  4  Colo.  19fr 
(a  warehouse  receipt  for  goods  to  be  held 
"unless  taken  from  me  by  law")  ;  Eldred  ». 
Malloy,  2  Colo.  320,  20  Am.  Rep.  762  (a  note 
payable  when  the  railroad  is  completed  to  a 
place  named), 

lUinoit. —  Chicago  Trust,  etc.  Bank  u.  Chi- 
cago Title,  etc,  Co.,  190  III.  404,  60  N.  E. 
686,  83  Am.  St.  Rep.  138,  on  "tbe  comple- 
tion .  .  .  according  to  .  .  .  agreement "  of 
certain  works. 

Jndiana. —  Freeman  V.  Matlock,  67  Ind.  99, 
a  not«  payable  when  the  railroad  is  com- 
pleted to  a  place  named. 

MaitaehuielU. —  Grant  v.  Wood,  12  Gray 
(Maes.)  220  (after  the  arrival  and  discharga 
of  a  named  ship)  ;  Coolidge  v.  Ruggles,  15 
Mass.  387  (provided  the  ship  arrives  free 
from  capture  and  condemnation)  ;  Tucker  v. 
Maxwell,  11  Mass.  143  (on  a  named  person's 
return  from  a  voyage). 

iliekigan, —  Jordan  c.  Newton,  116  itieh. 
674,  75  N.  W.  130,  providing  that  the  rail- 
road be  built  within  a  certain  time. 

MisaUnppi. —  Hart  o.  Taylor,  70  Miss.  665, 
12  So.  663  (on  selection  of  the  site  for  a 
oolite)  ;  Shackelford  v.  Hooker,  54  Miss, 
718   ("after  my  advances  are  paid"). 

Hew  York. —  Shaver  v.  Western  Union  Tel, 
Co.,  67  N.  Y.  450  (if  not  revoked  and  A  con- 
tinue in  my  employ  |  ;  James  r.  Hagar,  1  Daly 


Tided  he   [Scotsmer]   proceeds  to  s 

Iforth  Coroiina.— McNinch  ti.  Ramsay,  86 
N.  C.  229,  a  note  payable  "  after  the  ratifica- 
tion of  .  .  .  peace." 

England. —  Palmer  v.  Pratt,  2  Bing.  185, 
3  L.  J.  C.  P.  O.  S.  260,  9  Moore  358,  27  Rev. 
Rep.  683,  9  E.  C.  L.  538  (on  arrival  of  tha 
ship  A)  ;  Morgan  v.  Jones,  1  Cr.  ft  J.  182, 
9  L.  J.  Exnh.  0.  S.  41,  4  Tyrw.  21  ("pro- 
Tided  one  David  Morgan  should  not  return  ti> 
England,  or  his  death  be  duly  certified "  be- 
fore the  maturity  of  the  note)  ;  Alves  v. 
Hodgson,  2  Esp.  628,  7  T.  R.  241,  4  Rev.  Rep. 
433  ("  if  he  does  his  duty  as  an  able  seaman  ") ; 
Beardaley  p.  Baldwin,  7  Mod.  417,  2  Str.  1151 
(a  note  payable  after  the  maker  shall  marry). 
Act  to  be  performed  by  another. — "  f^ub- 
ject  to  "  a  certain  contract.  Cushing  v.  Field, 
70  Me.  50,  35  Am.  Rep.  S93;  American  Exch, 

[I.C.  I.4(n),Co).(2>(»)] 
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tiie  other  hand,  sltliongh  conditions  are  sometimee  implied  from  the  langnage  of 


Bank  t>.  Blauchard,  7  Allen  (Mesa.)  333i 
Post  r.  Kinzua  Hemlock  R.  Ca,  171  Pa.  St. 
fllS,  33  Atl.  362;  Parker  v.  American  Exch. 
Bank.  (Tei.  Civ.  App.  18B4J  27  S.  W.  1071. 
"Provided  the  terms  mentioned  [in  my  let- 
ter] are  complied  with."  Kingston  ti.  Long, 
Baylej  Bills  Exch.  13,  4  Dougl.  9,  2fl  E.  C.  L. 
308.  Provided  that  a  certain  mortgage  be 
paid  and  canceled.  Hays  tj.  Gwin,  IB  Ind.  19. 
On  condition  that  payee  deliver  a  deed  (Kings- 
bury P.  Wall,  68  111.  311),  surrender  a  stock 
certificate  (Van  Zandt  c.  Hopkins,  151  111. 
248,  37  N.  E.  845  [a^rminj  40  HI.  App. 
635]),  or  pay  another  note  of  the  maker 
(Henry  c.  Colman,  6  Vt.  402).  "When  Mr. 
Dakin  retires  the  notes  of  Dakia  &  Co." 
Dakin  c.  Graves,  49  N.  H.  45.  If  another 
note  of  A  is  not  paid.  Grimisou  v.  Russell,  14 
Nebr.  521.  16  N.  W.  819,  45  Am.  Rep.  126. 
If  this  note  "  is  not  provided  for  aa  agreed 
by  J.  Updike."  Baird  «.  Underwood,  74  DI. 
176.  If  the  maker's  receipt  for  the  money 
be  produced  ( Mason  e.  Metcalf ,  4  Baxt. 
( Teijn. )  440 }  or  the  note  surrendered  as 
soon  as  the  amount  of  it  is  received  by  the 
payee  (Hubbard  u.  Mosely,  11  Gray  (Mass.) 
170,  71  Am.  Dec.  898).  On  production  of 
the  bank  pass-book  with  the  draft.  Wliit«  v. 
Oushing,  88  Me.  339,  34  Atl.  164,  51  Am.  St. 
Rep.  402,  32  L.  R.  A.  690;  Iron  City  Nat. 
Bank  e.  McCord,  139  Pa.  St.  52,  27  Wkly. 
Notes  Cas.  (Pa.)  151.  21  Atl.  143,  23  Am.  St 
Bep.  166,  11  L.  R.  A.  SG9.  "On  tbe  return 
of  this  certificate  and  my  guarantee  "  of  an- 
other note.     Smilie  c.  Stevens,  39  Vt.  315. 

Hiker's  ability. —  A  note  payable  at  A's 
death  "  provided  he  leaves  either  of  us  suffi- 
cient to  pay  the  said  sum  or  if  we  sball  be 
otherwise  able."  Roberts  c.  Peake,  1  Burr. 
323.  "  If  in  funds."  Kemble  P.  Lull.  3  Mc- 
Lean (U.  S.)  272,  14  Fed.  Cas.  No.  7,683. 
"  When  in  funds."  Edeline  v.  Homestead 
Assoc.,  4  Wkly.  Notes  Cas.  (Pa.)  609.  Col- 
lateral agreement  for  no  demand  "  as  long 
as  the  interest  is  paid."  Seacord  f.  Burling, 
A  Den.  (N.  Y.)  444.  A  note  for  interest  only 
unless  the  principal  should  be  required  for 
tbe  payee's  support.  Shufeldt  n.  Gitlilan,  124 
111.  460,  16  N.  E.  879;  Light  c.  Scott,  88  III. 
£39.  "  Due  to  Sophia  Gk>rdon,  widow,  ten 
thousand  dollars,  to  be  paid  as  wanted  for 
ber  support.  If  no  part  is  wonted,  it  is  not 
to  be  paid."  Gordon  t>.  Rundlett,  28  N.  H. 
435;  ScammoD  v.  Scammon,  28  N.  H.  419. 
A  fonr-year  note  with  interest  "  not  to  be 
paid  annually "  unless  it  be  convenient 
Humphrey  v.  Beckwith,  48  Mich.  151,  12 
N.  W.  2B.  "  Not  to  be  paid  unless  I  have  the 
use  of "  certain  land.  Jennings  P.  Colorado 
Springs  First  Nat.  Bank.  13  Colo.  417,  22 
Pac.  777,  16  Am.  Rep.  210.  A  note  "  for  the 
rent  of  five  rooms,"  the  payee  "  to  build  a 
barnyard  fence  "  and  the  maker  to  have  all 
of  the  land  back  of  the  house.  Fletcher  v. 
Thompson,  55  N.  H.  309.  "  When  .  .  real- 
ized from  sales  .  .  .  otherwise  to  be  null  and 
void."  Martin  c.  Shumatfc,  62  Tat.  138, 
Only  if  the  amount  is  realized  out  of  sales 

[I,  c.  1,  a,  (n),  (c),  (2;.  (.)] 


Ind.  463;  Cochran  c.  Nebeker,  48  Ind.  459. 
No  payment  to  be  asked  "  until  his,  Cole- 
man s,  old  mill  is  sold"  (Blake  v.  Cokman, 
22  Wis.  415,  99  Am.  Dec.  53).  or  the  maker 
released  from  a  certain  suretyship  (Moore  t> 
Edwards,  167  Mass.  74,  44  N.  E.  lOTO). 

Option  reserved  to  maker. —  Restrviof;  op. 
tion  to  return  goods  purchased  in  lien  of  pay- 
ment ( Webster  First  Nat.  Bank  P.  Alten,  flO 
Conn.  402,  22  Atl.  1010;  Hine  P.  Roberh,  4S 
Conn.  207,  40  Am.  Bep.  170),  or  reciting  i 
warranty  in  the  sole  of  goods  and  that  psyee 
is  to  make  them  good  at  his  own  expeiiH 
(Hodges  p.  Hall,  5  Ga.  163).  Provided  a 
person  named  shall  not  be  surrendered  to 
prison  before  a  certain  day.  Smith  p.  Boheme. 
Qitb.  Cas.  93.  Reserving  an  option  tc  pty 
or  lose  the  amount  already  paid.  Draper  t. 
Fletcher,  26  Mich.  154.  A  note  containing  x 
provision  for  its  surrender,  if  the  maker  pays 
certain  moneys  to  A.  Chapman  p.  Wight, 
70  Ui.  605,  12  Atl.  546.  But  contra,  where 
the  alternative  was  to  procure  the  discharge 
of  the  payee  from  a  certain  indoraement  od  a 
note  made  by  a  third  person.  Pool  r.  Mc- 
Oary,  1  Ga.  319,  44  Am.  Dec.  655.  A  note 
providing  tor  a  reduction  of  amount,  if  T 
''  tails  to  deliver  "  goods  ( Faull  r.  Tinsmsn, 
36  Pa.  St  108),  or  to  procure  a  bond  for  tbe 
payee  in  a  given  time  (Pearee  r.  Bacon, 
Wright  (Ohio)  627).  A  note  providmg  that 
a  reduced  amount  if  "  paid  on  the  first  di; 
of  January,  .  .  .  shall  cancel  this  note" 
(Fralick  p.  Norton,  2  Mich,  130,  55  Am.  Dec. 
66) ,  for  a  reduction  "  for  payment  on  or  he- 
tore  maturity"  (Edwards  c,  Ramsey,  30 
Minn,  01.  14  N,  W,  272).  or  that  the  pai^r 
may  pay  a  reduced  amount  and  sell  a  certain 
amount  of  goods  as  the  payee's  agent  within 
a  certain  time  (State  t>.  Stratton,  27  lovi 
420,  1  Am,  Rep.  292 ) .  A  two-year  note  with- 
out interest,  if  paid  in  one  year.  Lamb  t. 
Story,  45  Mich.  498,  8  N.  W.  87.  ProvidiDg 
that  maker  may  settle  with  A  and  shall  ps; 
note  in  thirty  days  if  the  payee  is  obliged  U 
pay  A.  Smalley  c.  Edey,  15  HI.  324.  On 
the  other  hand  an  option  reserved  to  the 
maker  to  pay  in  United  States  bonds  has  been 
held  not  to  render  the  note  conditional.  Dim- 
more  p.  Duncan,  67  N.  Y.  573,  IS  Am,  Bep. 
634,      . 

Reference  to  consideration  oi  fnnd. —  Order 
for  payment  according  to  a  certaio  "  doni' 
tion  ...  in  accordance  with  a  resolution  ol 
the  police  jury."  Jenkins  p.  Caddo  Parish,  7 
La.  Ann.  659.  "  As  a  set-off  for  that  snoi 
left  me  in  my  father's  will."  Clarke  v.  Pern- 
val,  2  B.  4  Ad.  660,  0  L.  J.  K.  B.  0.  S.  BM. 
22  E.  C.  L.  278.  "To  go  as  a  set-off"  lor 
the  balance  of  a  debt  named.  Davies  c.  Wil- 
kinson, 10  A,  A  E.  98,  3  Jur.  405.  B  L  J. 
Q.  B.  228.  2  P.  4  D.  258,  37  E.  C,  L.  75.  A 
note  payable  in  instalments  as  the  building  ii 
finished.  Miller  p.  Excelsior  Stone  Co.,  1 
111,  App.  273.  A  note  for  £.50  for  a  cart  for 
the  use  of  a  person  named.     Ellis  v.  £Ui9< 
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the  paper,  the  negotiabilitj  of  tlie  iostrument  is  favored  by  the  courts,  and  it  is 
lielu  to  be  unconditional  where  the  disputed  claaee  is  merely  a  reference  to  the 
consideration  or  its  application  or  to  a  fund  for  payment.^  So  if  the  condition 
is  itself  repugnant  to  the  inetrnmeut,  it  will  be  rejected  as  snob  and  the  instru- 
ment will  De  construed  to  be  unconditional."    It  has  been  held,  however,  that 


Gow  el«.      Bee  bIbo  in^ro,  I,  C,   1,  d,    (n). 

(c),  (2),  (b);  I,  C,  1,  d,  (n),  (0).  (2),  (e). 

CoOatetkl  wcnrit^. —  Provided  A  shall  not 


Appteb;  c.  Riddolph  lotted  Id  Moriee  c.  Lee, 
8  Mod.  362,  363,  4  Vin.  Abr.  240].  "  For  se- 
curity of  nil  such  balances  .  .  .  but  this  note 
to  be  in  force  for  six  months."  Leeds  t).  I^n- 
cathire,  2  Campb.  205.  A  note  reciting  that 
it  is  given  ae  collateral  for  a  certain  debt. 
American  Nat.  Bank  c.  Spra^e,  14  R.  I.  410. 
'■  Given  an  collateral  eecurity  with  agree- 
ment." Costelo  c.  Crowell,  127  Mass.  293,  34 
Am.  Rep.  367.  "  As  collateral  security  for 
any  moneys  now  owing  to  them  by  Mr.  J. 
Malachy  which  they  may  be  unable  to  re- 
cover." Robins  v.  May,  11  A.  &  E.  213,  214, 
3  Jur.  I1B8,  0  L.  J.  Q.  B.  82,  3  P.  ft  D.  147, 
39  E.  C.  L.  134. 

S3.  Alabama. —  Savannah,  etc.,  R.  Co.  V. 
I^ncaster,  62  Ala.  6S6  (provision  for  registry 
of  bonds  and  transfer  of  roistered  bonds 
only  on  the  registry  of  the  company)  ;  Good- 
win V.  McCoy,  13  Ala.  271  (a  provision  in 
the  receipt  taken  for  a  eollateral  acceptance 
that  it  should  be  given  upon  payment  of  the 
Dote  which  it  aecured) . 

/UtMOW. —  Merchantt'  Nat.  Baak  V.  Kit- 
liilfer,  118  III.  484,  8  N.  E.  834  ("  second  un- 
paid" on  a  check  drawn  in  two  parts)  ;  Coff- 
man  e.  Campbell,  S7  HI.  98  (aceeptanc«  of 
A's  draft  "  for  stock  ")  ;  Houghton  v.  Francis, 
SS  111.  244  (with  ten  per  cent  mterest  if  not 
paid  when  due). 

/otea. —  Jewett  v.  Lyon,  3  Greene  (Iowa) 
Sn,  providing  for  a  reduction  in  amount  if 
the  quantity  does  not  bold  out. 

Sonatu. —  Pemherbn  v.  Hooeier,  1  Kan. 
108,  "  provided  said  sum  is  not  in  the  mean- 
time collected  from  the  asseU  of  Pemberton  ft 
Co." 

ifotnc-^  Treat  •e.  Coope^,  22  Me.  203,  "  the 
contents  of  this  note  are  to  be  appropriated 
to  the  payment  of  R.  K.  M.  Smyth's  mort- 
gage to  William  ft  Jeremiah  Cobum." 

UaamUhumtU. —  Strausa  t>.  United  Tel.  Co., 
1B4  Mass.  130,  41  N.  E.  67,  provision  for 
registry  of  bonds  and  transfer  of  registered 
bonds  only  on  the  registry  of  the  company. 

JftcU^n. —  Ghoate  t).  Stevens,  116  Mioh. 
28,  74  N.  W.  289,  43  L.  R.  A.  277  (title  to 
goods  reserved  until  note  for  purchaae-monc 
paid)!  Cate  e.  Patteraon,  26  Mich.  19 
("with  interest  if  left  three  months")  ; 
Littlefleld  r.  Hodge,  6  Mich.  326  (as  per 
agTMment). 

If tsnsfippi.—  Hart  p.  Taylor,  70  Miss.  666, 

12  So.  663    (a  Dote  for  si^wcription  for  a 

«oll»e,  if  located  in  a  certain  place) ;  Craig 

r.  Vieksbuig,  31  Mis*.  216. 

JfiMONTt. — Swing  t>.  Clarice,  8  Uo.  App 


ffflio  Forfc.— Bruce  «.  Carter,  72  N.  Y.  618, 
providing  for  discontinuance  of  suit  on  pay- 
ment of  costs.  See  also  Gunther  t.  Darms- 
tadt, 14  Daly   (N.  V.)   368,  13  N.  Y.  St.  145. 

Ohio.— Ring  r.  Foster,  6  Ohio  279,  pro- 
vided the  payee  deliver  the  crop  with  an  al- 
lowance by  weight  for  what  is  yet  undelivered. 

Oregon. —  Hawley  c.  Bingham,  8  Oreg.  76, 
recital  of  agreement  by  payee  to  sell  a  ma- 
chine to  the  maker  on  payment  of  the  note. 

I7tMt«ii  Btatet. —  Pendleton  tj.  Knicker- 
bocker L.  Ins.  Co.,  7  Fed.  16fl,  27  Int.  Rev. 
Rec.    296     (draft    providing    that    insurance 

Elicy  be  void  if  draft  not  paid)  ;   Sherman 
nk  c.  Apperson,  4  Fed.  25  ("tor  .  .  .  pay- 
ment on  the  Goree  plantation,  as  per  agree- 

EngUind.—  Jury  v.  Barker,  E.  B.  ft  E.  469, 
4  Jur.  N.  8.  587,  27  L.  J.  Q.  B.  2B5,  6  Wkly. 
Rep.  660,  96  E.  C.  L.  459,  and  note  (as  per 
agreement]  ;  Brill  v.  Crick,  1  Gale  441,  G 
L.  J.  Exch.  143,  I  M.  ft  W.  232  ( indorsement, 
for  mere  identification,  that  the  note  was 
upon  the  condition  mentioned  in  a  certain 
agreement]  ;  Evans  v.  Underwood,  1  Wils. 
C.  P.  262  (on  receiving  his  wages  and  prize- 
monev). 

Beferenca  to  fond  for  rrimbuiiement  see 
infra,  I,   C,   1,  d,   (U),    (C).   (2),   (b),  bb. 

Recital  of  con^deiation  se«  infra,  I,  C,  1,  d, 
(n),  (c),  (2],  (c). 

84.  Thus  an  agreement  that  a  note  shall 
not  be  considered  to  be  a  note  ( San  Jose  Sar. 
Bank  v.  Stone,  59  Cal.  163)  or  that  the  note 
shall  be  void  if  it  was  not  paid  (Lane  t>. 
Manning,  8  Yerg.  (Tenn.)  435,  29  Am.  Dec. 
126.  Contn,  ss  between  the  immediate  par- 
ties to  such  agreement,  Lattimer  r.  Hill,  8 
Hun  (N.  Y.)  171.  And  for  construction 
limiting  a  provision  that  the  note  be  void  on 
the  payee's  death  to  the  provision  for  a  speci- 
fied payment  of  income  and  not  extending  it 
to  the  principal  see  Leigh  c.  Coleman,  20  111. 
App.  G3 ) .  So  a  provision  in  a  note  that  the 
payee  shall  take  live  stock  from  the  maker  in 
payment  if  they  can  agree  upon  the  price  is 
not  enforceable  because  of  indcfiniteness  (Bu- 
ford  V.  Ward,  103  Ala.  307,  19  So.  357),  and 
if  a  note  is  payable  in  sii  months  with  an 
agreement  by  the  maker"  to  accept  it  in  settle- 
ment of  a  pending  suit,  if  he  should  win  it, 
the  agreement  will  be  limited  in  its  construe-  , 
tion  to  the  time  during  which  the  note  is  run^ 
ning  (Da  Coata  v.  O'Rourke,  12  Phita.  (Pa.) 
229,  34  Leg.  Int.  (Pa.)  33S). 

The  conditioD  is  void  If  it  !■  against  public 
paUcy,  such  as  a  waiver  of  exemption  (Hnr- 
per  ».  Lenl.  10  How.  Pr.  (N.  V.)  276)  or  ap- 
praisement laws  (Levicka  v.  Walker,  16  La. 
Ann.  245.  77  Am.  Dec.  187),  or  a  waiver  of 
protest  and  notioe  of  dishonor  with  leave  to 
the  holder  to  extend  the  note  indefinitely 
without  notice,  and  without  prejudice  to  his 
[I.C,  l,4(n),(c).(2).(.)] 
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tbe  BEibseqneat  happening  of    the  condition  will   not    render    the    inatrament 
negotiable." 

(b)  DiBKcnoK  For  PAniBRT  Out  of  Particdlab  Fohd  —  aa.  Jn  Oen«ral.    If  a  bill 
or  note  is  made  payable  out  of  a  particnlar  fund  it  becomes  conditional  and  i 
longer  a  negotiable  iustrament."    Snch  i 

righta  against  anj  party  (Richmond  Secood 
Nat.  Bank  v.  Wheeler,  7B  Mich.  646,  42  N.  W. 
963)  ;  but  tbe  note  it  void  if  the  payment  is 
conditioned  on  the  maker's  election  to  a  pub- 
lic office  (Specht  P.  Beindorf,  E8  Nebr.  663, 
76  N.  W.  I0S9.  42  L.  R.  A.  429).  However, 
a  stipulation  that  if  the  note  is  not  paid 
within  two  months  after  it  becomes  due  it 
shall  bear  interest  from  date  is  good  and  not 
against  public  policy.  Bowler  v.  Houston,  I 
Ohio  Dee.  (Reprint)  389.  And  tbe  provision 
is  valid  in  a  premium  note  that  if  it  is  not 
paid  at  maturity  the  policy  shall  be  void  and 
tbe  whole  premium  earned.  New  Zealand 
Ins.  Co.  V.  Maas,  13  Colo.  App.  493,  S9  Pac 

86.  White  V.  Smith,  77  III.  861,  20  Am. 
Rep.  251;  Miller  v.  Exoelaior  Btone  Co.,  1 
111.  App.  273;  Hill  V.  Halford,  2  B.  ft  P.  413, 
5  Rev.  Rep.  632.  Although  the  liability  be- 
comes absolute  on  the  happening  of  the  con- 
dition. Halstead  v.  Ryan,  (Kan.  App.  IS9S) 
67  Pac.  852;  Stevens  e.  Androscoggin  Water 
Power  Co.,  62  Me.  498 ;  Stout  c.  Watson,  4G 
Minn.  464,  48  N.  W.  195;  Neg.  Jnstr.  L. 
I  23.  But  see  Walker  v.  Woollen,  54  Ind. 
164,  23  Am.  Rep.  639,  where  a  note  payable 
in  six  months  or  sooner  if  made  out  of  sales 
was  held  to  be  unconditional  after  the  six 
months  bad  expired. 

S8.  Alabama. —  Gliddon  v.  McKinatry,  28 
Ala.  408;  West  c.  ForemaD,  21  Ala.  400; 
Waters  v.  Carleton,  4  Port.  (Ala.)  205.  A 
promissory  note  of  a  corporation  is  not  good 
which  provides  that  the  note  shall  not  be  en- 
forceable against  certain  stock- holders. 
Eeflin  Gold  Min.  Co.  v.  Hilton,  124  Ala.  36S, 


27   t 


301. 


Arkanaas. —  Raigauel  v.  Ayliff,  16  Ark.  694; 
Owen  v.  Lavine,  14  Ark.  389;  Wilamouid  v. 
Adams.  13  Ark.  12;  Blevins  r.  Blevins,  4  Ark. 
441;  Hamilton  v.  Myrick,  3  Ark.  G41. 

CaHfomia. —  Stewart  c.  Street,  10  Cal.  372. 

Conneeticut. —  National  Sav.  Bank  v.  Cable, 
73  Conn.  668,  4S  Atl.  428. 

IlUnoii. —  Turner  v.  Peoria,  ete.,  R.  Co.,  9G 
m.  134,  35  Am.  Rep.  144;  Wickersham  c. 
Beers,  20  111.  App.  243. 

Indiana. —  Sheffield  School  Tp.  v.  Andresa, 
66  Ind.  1S7;  Mills  t.  Euykendall,  2  Blackf. 
(Ind.)  47. 

Icnoa. —  Miller  e.  Foage,  66  Iowa  96,  8 
N.  W.  799,  41  Am.  Rep.  82. 

Etntucky. — Strader  o.  Batehelor,  B  B.  Mon. 
(Ky.)  168;  Carlisle  v.  Dubree,  3  J.  J.  Marsh. 
(Ky,)  542;  Curie  v.  Beers,  3  J.  J.  Marsh.  (Ky.) 
170;  Mershon  v.  Withers,  I  Bibb  (Ky.)  503; 
Nichols  V.  DaviE.  1  Bibb   (Ky.)  490. 

Louisiana. —  Agnel  o.  Elli^  MeOloin  (La.) 
67. 

Maryland.—^  Tradesmen's  Nat.  Bank  0. 
Green,  67  Md.  602. 

Ma*»aahMtetU.  —  Cota    ff.    Buck,    7    Mete. 

[I.C.  1.4(11),  (c),  (2),  (.)] 


I  inetrament  is  generally  made  payable 

(tfass.)  688,  41  Am.  Dec.  404;  Jaekman  r. 
Bowker,  4  Mete.   (Mass.)   236. 

if icht^on.  —  Lansing  Second  Nat.  Bank  v. 
Lansing,  I  Mich.  N.  P.  181. 

Minnesota. —  Conroy  c.  Perree,  48  "**■"« 
325,  71  N.  W.  383 ;  Kdly  v.  Bronson,  26  Minn. 
359,  4  N.  W.  607. 

Miatittippi. —  Van  Tacter  <o.  Flack,  1  Sm. 
ft  M.  (Miss.)   393,  40  Am.  Dec  100. 

Mittourx. —  MeGee  e.  Larramore,  SO  Mo. 
426. 

A'ebruJca. —  Hoagland  v.  Erck,  11  Nebr. 
680,  10  N.  W.  498. 

Hew    Hampshire. —  Harriman    c.    Sanborn, 

43  N.  H.  128.  Compare  Chickering  r. 
Greenleaf,  6  N.  H.  51,  holding  that  the  phrase 
"  out  of  any  property  I  may  possess,"  waa  in- 
tended to  indicate  the  remedy  and  not  to 
qualify  the  promise. 

^Bio  Jersey, —  Rice  P.  Porter,  16  N.  J.  L. 
440;  Herbert  v.  Tuthill,  1  N.  J.  Eq.  141; 
Smith  V.  Wood,  1  N.  J.  Eq.  74. 

Kea  rorfc.— Duffield  v.  Johnson,  96  N.  Y. 
369  laffirming  ID  Daly  (N.  Y.)  3601;  Read 
c.  Buffalo,  67  Barb.  (N.  Y.)  626;  Van  W^- 
ner  t>.  Terrett,  27  Barb.  (N.  Y.)  181;  Ellison 
c.  McCahill,  10  Daly  (N.  Y.)  367;  Cole  r. 
DoltoD.  6  Daly  (N.  Y.)  484;  Kenny  c.  Hinds, 

44  How.  Pr.  (N.  Y.)  7;  Worden  c.  Dodge,  4 
Den.  (N.  Y.)  158,  47  Am.  Dec.  247;  De  For- 
rest V.  Frary,  6  Cow.  (N.  Y.)  151;  Cook  v. 
Satteriee,  6  Cow.  (N.  Y.)  108,  16  Am.  Dec. 
432;  AtkinMin  v.  Manka,  1  Cow.  (N.  Y.)  691, 
707. 

Ohio. —  Smurr  c.  Forman,  1  Ohio  272.  But 
we  Ives  t>.  Strickland,  6  Ohio  Dec  (Reprint) 
810,  8  Am.  L.  Rec.  309,  to  the  effect  that  an 
accepted  order  to  pay  money  from  a  specified 
fund  is  an  unconditional  order  for  the  pay- 
ment of  money. 

Penngyhiania. —  Dyer  v.  Covington  Tp.,  19 
Pa.  St.  £00;  Reeside  c.  Knox,  2  Whart  (Pa.) 
233,  30  Am.  Dec.  247. 

iSouth  Carolina. — Wiggins  e.  Vaught,  Cheres 
(S.  C.)   91. 

Teaat. —  Andrews  c.  Harvey,  39  Tex.  123; 
Kinney  v.  Lee,  10  Tex.  155 ;  Street  c.  Robert- 
son.  (Tex.  Civ.  App.  1902)   66  S.  W.  1120. 

Virginia.  —  Averett  v.  Booker,  15  GratL 
(Va.)  163.  76  Am.  Dec.  203;  Jolliffe  o.  Big- 
gins, e  Munf.  (Va.)  3.  Contra,  as  to  an 
order  for  payment  out  of  moneys  "  lodged  in 
the  hands  of  the  said  Waite,"  and  refened  to 
as  the  "  proper^  of  "  the  paytie.  Jolliffe  p. 
Biggins,  6  Munf.   (Va.)   3. 

WUoonsia.—  Woodward  v.  Smith,  104  Wis. 
305,  80  N.  W.  440. 

Wyoming. —  Thompson  P.  Wheatland  Mer- 
cantile Co.,   (Wyo.  1901)   66  Pac  595. 

United  Statei.  —  Virginia  e.  Turner,  I 
Cranch  C.  C.  (U.  S.)  261.  28  Fed.  Caa.  No. 
16,970.  Notes  payable  from  a  particular 
fund,  iuued  by  a  school  township,  mdovtd 
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"out  of"  the  fond  in  so  mRny  words,"  but  the  same  efieet  will  be  given  to  the 
words  "on  aceonnt  of,"  referbnce  being  to  moneys  dae  on  some  contract,"  and 
even  the  words  "  and  charge  to  "  an  account  or  fnnd  referred  to  have  been  held 
to  limit  the  promiee  or  order  to  that  fund,"  although  this  seems  to  be  against  the 
weight  of  authority."'  So  an  order  for  a  certain  buio  "  and  deduct  the  s^ne  from 
my  share"  of  certain  designated  profitB,"  a  note  payable  "as  soon  as  I  am 
in  possession  of  funds  .  .  .  from  the  estate  of  "  a  person  named,"  and  an  order  for 


oolf  with  restricted  powers  lor  Bpecial  and 
pUT«lf  local  purposes  of  a  nOD-commercial 
charactor  are  not  n^otiable  by  the  law  mer- 
ehsDt.     Stanton  <o.  Shiple}',  27  Fed.  4B3. 

England.  —  Stevens  c.  Hill,  G  Esp.  247 ; 
Haydock  o.  Lynch,  2  Ld.  Raym.  1563  j  Jen- 
DQ'  r.  Herle,  2  Ld.  Raym.   1361,  8  Mod.  268, 

1  Str.  m\;  Carlos  ti.  Fancourt,  S  T.  R.  482, 

2  Rev.  Rep.  647;  Yeatea  D.  Groves,  1  Ves.  Jr. 
280;  Dawkea  C.  Deloraine,  2  W.  Bl.  782,  3 
Wils.  C.  P.  207. 

Canada. —  Angers  o.  Dillon,  15  Quebec 
Super.  Ct  435;  Ockerman  v.  Blacldock,  12 
U.  C.  C.  P.  362. 

See  7  Cent.  Dig.  Ut.  "Bills  and  Not«s," 
H  22,  62,  388. 

An  oidei  ncKOtiabla  in  f onn,  if  drawn  for 
tbe  whole  of  a  paiticnlar  fund  but  not  for  a 
specific  sum,  and  accepted  by  the  drawee,  to 
be  paid  when  in  funds,  is  not  negotiable 
ILegro  r.  Staples,  16  Me.  252],  especially 
where  the  drawer  divests  himself  of  all  con- 
trol over  the  fund  (Georgia  M.  &.  F.  Ins.  Bank 
c.  Jauncey,  3  Sandf.   (N.  Y.)  257  [otwrrulinf 

1  Barb.   (N.  Y.)  488]). 

SefireBce  to  a  ftmd  merel^r  to  fix  tlw  time 
sf  payment  is  not  fatal  to  negotiability. 
Bmith  V.   Ellis,  2S  Me.  422. 

BT.  LUxhariM. —  West  c.  Foreman,  21  Ala. 
400. 

ATkataaa. —  Raigauel  d.  Ayliff,  16  Ark.  594; 
Owen  D.  Larine,  14  Ark.  389;  WilamoulcE  v. 
Adams,  13  Ark.  12. 

/ndiontt.— Mills  c.  Kuykendall,  8  Blackf. 
(Ind.)  47. 

Smtuoity. —  Curie  e.  Beera,  3  J.  J.  Marsh. 
(Ky.)    170. 

AMaocAiMett*. —  Jackman  v.  Bowker,  4 
Mete.   (Mass.)   235. 

Viuixaippi. —  Wadlington  C.  Covert,  51 
Miu.  631. 

Jfiwouri. —  Crowell  r.  Plant,  53  Mo.  146. 

.V«io  Jemy. —  Herhert  V.  Smith,  1  N.  J.  Eq. 
141. 

Xtai  York. —  Lowery  c.  Steward,  25  N.  Y. 
£39,  82  Am.  Dec.  346;  Kenny  v.  Hinds,  44 
How.  Pr.  (N.  Y.)  7;  Worden  v.  Dodee,  4 
Den.  (N*.  Y.)  159,  47  Am.  Dee.  247;  Atkinson 
T.  Manks,    1   Cow.    (N.  Y.)    691. 

Tir^nio.  —  Averett  v.  Booker,  15  Gratt. 
(Va.)    163.  76  Am.  Dec.  203. 

tTtsconstn.— Brill  v.  Hoile,  53  Wis.  637,  11 
N.  W.  42 ;  Corbett  v.  Clark,  45  Wis.  403,  30 
Am.  Rep.  763. 

Wj/oming. —  Stebbins  v.  Union  Pae.  R.  Co., 

2  Wyo.  71. 

United  Slatea. — Virginia  «.  Turner,  I 
Cwnch  C.  C.  (U.  S.)  261,  28  Fed.  Cas.  No. 
l«,ffTO. 

Of  tlila  satnra  ia  a  draft  on  an  attorney  to 
be  paid  oat  of  moueys  to  be  collected  by  nim 


(Qliddon  p.  McKJustry,  28  Ala.  408;  Waters 
B.  Carleton,  4  Port.  (Ala.)  206;  Blevins  v. 
Blevins,  i  Ark.  441 ;  Hamilton  v.  Myrick,  3 
Ark.  541 ;  Nichol  C.  Davis,  1  Bibb  (Ey.)  490; 
Shields  v.  Taylor,  25  Mias.  13;  Van  Vaeter  f. 
Flack,  1  Sm.  &  M.  (Misa.)  3B3,  43  Am.  Dec 
lOO;  Crawford  v.  Cully,  Wright  (Ohio)  453), 
but  a  note  to  be  paid  "  as  soon  and  as  fast 
as  it  may  or  can  be  collected  on  the  contract, 
and  if  not  eo  collected,  to  be  paid  in  four 
years  "  is  not  out  of  a  particular  fund  ( Smith 
V.  Ellis,  29  Me.  422). 

Sa  Rice  fJ.  Porter,  16  N.  J.  L.  440;  Pit- 
man p.  Breckenridge,  3  Gratt.  (Va.)  127; 
Banbury  v.  Lisaet,  2  Str.  1211.  So  a  promise 
to  pay  money  on  another  note.  Bunker  c. 
Atheam,  35  Me.  364.  But  in  Pierson  V.  Dun- 
lop,  Cowp.  571,  an  order  from  the  freighter 
on  account  of  freight  to  be  earned  was  held 
a  good  bill  as  admitting  money  due.  And 
an  order  payable  out  of  moneys  due  when  a 
contract  is  completed  has  been  held  to  be  in 
effect  a  bill.  Ea  p.  Shellard,  L.  R.  17  Eq. 
109,  43  L.  J.  Bankr.  3,  29  L.  T.  Rep.  N.  S. 
821,  22  Wkly.  Rep.  152. 

89.  Ehricha  r.  De  Mill,  75  N.  Y.  370;  Ree- 
side  V.  Knox,  2  Whart.  (Pa.)  233,  30  Am. 
Bee.  247;  Shinn  f.  Board  of  Education,  39 
W.  Va.  497j  20  S.  E.  604. 

90.  CahyoTBW.— WheaUey  e.  Strobe.  12 
Cal.  92,  73  Am.  Dec.  522. 

Oonnectieut. —  Jarvis  ii,  WiUon,  46  Conn. 
00,  33  Am.  Rep.   18. 

Illinois.-^  Petillon  v.  Lorden,  86  111.  361. 

Maaaaohiuelta. —  Whitney  C.  Eliot  Nat. 
Bank,  137  Mass.  361,  50  Am.  Rep.  316. 

7'eiMt. —  Planters'  Bank  v.  Evans,  36  Tex. 


607. 

England. —  In  re  Boyse,  33  Ch.  D,  612,  66 
L.  J.  Ch.  135,  6S  L.  T.  Rep.  N.  S.  391,  36 
Wkly.  R«p-  247. 

See  also  infra,  I,  0,  1,  d,  (n),  (o),  (2), 
(b),  bb,  note  99. 

91.  Sears  u.  Wright,  24  Me.  278  (a  note 
payable  "  from  the  avails  of  the  logs  bought 
of  Martin  Mower")  ;  Heckler  p.  Franken- 
bush,  76  Miss.  780,  25  So.  670  (under  the 
Misaiasippi  statute  enabling  an  assignee  to 
sue  8  note  payable  out  of  partnerahip  profits)  ; 
Munger  v.  Shannon,  01  K  Y.  261;  Gates  t>. 
Eno,  4  Hun  (N.  Y.)  96,  6  Thomps.  k  C. 
(N.  Y.)  384.  But  in  MatthewB  v.  Crosby,  56 
N.  H.  21,  parol  evidence  to  ibow  reference  to 
a  contingency  in  a  promise  to  pay  "  forty 
dollars  profits "  was  rejected,  and  the  note 
held  n^tiable. 

92,  Wi^ns  e.  Vaught,  Cheves  (8.  C.)  Bl. 
See  also  Henry  c.  Hacen,  5  Ark.  401   (whero 

[I,  C,  1.  d,  (n),  (c),  (2),  (t),  a>] 
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the  payment  of  certain  rents,**  or  money  dne  the  drawer,**  or  of  a  certain  enm 
'*  bemg  tbe  ainonnt  that  came  to  yon  for  me  "  from  a  person  named  *  Is  con- 
ditional ;  bot  thia  is  not  bo  where  tbe  reference  is  to  the  fonda  or  property  of  tlie 
maker  or  drawer  generally,'*  or  where  the  draft  is  general  in  its  terms  altliough 
drawn  in  fact  against  a  particular  fund.'' 

bb.  B^erenet  Far  Btimburtement.  Where  tlie  reference  is  to  a  particular  fnnd 
for  reimbnrsement  of  the  drAwee  it  does  not  render  the  paper  non-n^otiable." 
In  such  case  the  words  generally  used  are  a  request  to  "charge  to"  sacb  fund  or 
Hcconnt ; "  or  in  a  note  a  promise  to  "  credit "  tbe  acconnt.' 

(c)  RacrrAi.  of  Cohsidkeiatiok.  A  recital  of  the  considemtioQ  of  a  hill  or  note, 
aLthoogli  needlessly  full,  will  not  atfoct  its  negotiability,*  nnless  it  is  in  reality  an 


an  order  ta  one  to  pay  Another  a  certain  mn 
as  soon  as  the  former  should  receive  the 
amount  of  the  drawer's  account  of  tbe  gov- 
ernment waa  held  not  to  be  a  bill  of  ex- 
dkange)  ;  Miller  p.  Poage,  GO  Iowa  98,  8  N.  W. 
7S9,  41  Am.  Bep.  S2  (where  by  implication 
["if  this  agent  does  not  sell  enough  in  one 
jear,  one  more  is  granted  "]  it  was  evidently 


31  ("  when  in  funds,  the  net  amount  of  aalea ' 
of  certain* goods). 

ea.  Morton  P.  Naylor,  1  Hill  (N.  Y.)  583. 

94.  For  salaTT.  Smurr  v.  Forman,  1  Ohio 
2T2. 

eS.  Harrinian  v.  Banbom,  43  N.  E.  128, 
the  paper  being  clearly  a  receipt,  "  value  re- 
eeived  "  not  being  expressed. 

96.  fotoa. —  Herriman  V.  UcKee,  49  Iowa 
185,  after  a  certain  inaurance  policy  "  becomes 

if ai'ne.— Smith  D.  Ellis,  20  Me.  422,  "as 
soon  and  as  fast  aa  it  [the  money]  may  or 
can  be  collected." 

Ma«*achuse1ts.~Sin.vaa  V.  United  Tele- 
gram, 164  Mass.  ISO,  41  N.  B.  67,  as  soon  as 

Kew  ffompthtre.— Chickering  v.  Oreenleaf, 
6  N.  H.  51,  "out  of  any  property  I  may  poe- 

Sev  York.—  Skillen  t>.  Richmond,  48  Barb. 
<N.  T.)  428,  "out  of  and  from  separate 
propertr." 

iWs.— Bush  V.  Wllscai,  23  Tei.  148,  "out 
of  any  funds,  not  otherwise  appropriated,  bo 
•oon  as  collected." 

Vnited  Slates.— U.  S.  p.  Smith,  2  Cranch 
C.  C.   (U.  S.)   Ill,  27  Fed.  Cas.  No.  18,326. 

The  initniment  has  bean  held  nesotlable 
where  payable  "  out  of  any  funds  .  .  .  not 
before  specially  appropriated."  Bull  p.  Sims, 
23  N.  Y.  670.  Contra,  Mattliis  p.  Cameron, 
62  Mo.  604.  And  in  Joeselyn  p.  Lacier,  10 
Mod.  2S4,  an  instrument  payable  out  of  one's 
growing  subsistence  was  held  non-negotiable. 
See  also  Russell  p.  Powell,  14  L.  J.  Ezch.  269, 
14  M.  ft  W.  418. 

97.  Manchester  P.  Braedner,  107  N.  Y.  346, 
14  N.  E.  405,  I  Am.  St.  Rep.  829;  U.  S.  Bank 
V.  V.  8.,  2  How.  (U.  8.)  711,  11  L.  ed.  439. 

98.  Arkanaaa. —  Defee  v.  Smith,  43  Ark. 
221. 

Eentueky. —  Early  p.  McCart,  2  DanafKy.) 
414;  SUte  Bank  P.  Sanders,  3  A.  E.  Harsh. 
(Ey.)    184,  13  Am.  Dec.  149. 

[I.  C  1.  d.  (n).  (c),  (2).  (b),  wi] 


JfoJM.— Smith  p.  Ellis,  29  Me.  422;  Sears 
V.  Wright,  24  Me.  27B. 

if os«ac&u««((«.  —  Shepard  P.  Abbott,  179 
Mass.  300,  60  N.  E.  782. 

yev>  BamptKire, —  Matthews  p.  Crosby,  M 
N.  H.  21. 

Nem  Forfc.— Hollister  p.  Hopkins,  13  Hun 
(N.  7.)  210;  Kelley  p.  Brooklyn,  4  Hill 
(N.  Y.)    263.    ■ 

Penntylwmia. —  Conreln  v.  Ledlie,  31  Pa. 
St.  606. 

WUeonain.—  Corbett  ff.  Claik,  45  Wia.  403, 
30  Am.  Rep.  763. 

England. —  Macleed  P.  Snee,  2  Btr.  762. 

The  Negotiable  Instnunenti  Law,  section 
22,  provides  that  "  an  order  or  promlsets] 
to  pay  out  of  a  particular  fvind  is  not  uncon- 
ditional "  but  that  "  an  indication  of  a  par- 
ticular fund  out  of  which  Teimburseineat  ia 
to  be  made,  or  a  particular  account  to  be 
debited  with  the  amount,"  or  "  a  statement 
of  the  transaction  which  gives  rise  to  th« 
instrument,"  will  not  render  it  conditiontU. 

99.  Maine.  —  Redman  P.  Adams,  61  Me. 
42B. 

Ifeio  Tork.—  Schmittler  p.  Simon,  101  N.  Y. 
5S4,  5  N.  E.  462,  64  Am.  Rep.  737 ;  Shavpr  v. 
Western  Union  Tel.  Co.,  57  N.  Y.  459;  HoUister 
V.  Hopkins,  13  Hun  (N.  Y.)  210;  Hoyt  v. 
Lynch,  2  Sandf.  (N.  T.)  328;  Cowperthvrait« 
e.  Sheffield,  1  Sandf.  (N.  Y.)  416  [a;^ie<I  in 
3  N.  Y.  2431 1  lAke  P.  WilliamsburKh,  4  Den. 
(N.  Y.)  520;  Kelleyp.  Brooklyn.  4  Hill  (N.Y.I 

263.  So  an  order  drawn  "  on  account  of 
.  .  .  cotton  shipped  to  you  as  per  bill  of 
lading."  Lowery  v.  Steward,  3  Bosw.  (N.  Y.) 
506  [affirmed  La  26  N.  Y.  239,  82  Am.  Dec 
346]. 

Ofcto.—  Carran  p.  Little,  40  Ohio  St.  397. 

TeoM. —  Texas  I^nd,  etc,  Co.  P.  Carroll, 
63  Tex.  48. 

ETigland.—  Macleed  c.  Snee,  2  Str.  762. 

But  an  order  on  the  state  treasurer  with 
the  request,  "  charge  the  same  to  account  of 
mv  salary  as  Judge,"  has  been  held  non-nego- 
Uable.  Strader  p.  Batohelor,  BB.  Mon.(Ey.) 
168. 

See  also  tvpm,  I,  C,  1,  d,  (n),  <c},  (2), 
{b),  aa,  note  90. 

1.  Adams  P.  Boyd,  S3  Ark.  33;  Early  9. 
McCart,  2  Dana  (Ky.)  414. 

a.  Alabama. —  Bowie  v.  Foster,  Hinor<Ata.t 

264,  with  an  added  proviso  that  a  designated 
person's  receipt  will  be  good  against  the  note. 

Georgia. —  Lewis  p  **^       -    ""  "     --■ 


'.  Harper,  73  Ga.  664. 
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^^reement  for  tlie  psyment  or  performance  of  a  consideration  which  is  still 
executor;,*  or  qnaltties  the  promise ;  *  and  a  provision  that  the  property  for  the 
pDrchaae  of  which  the  note  was  }^ven  shftll  remain  the  property  of  tne  seller  until 
paid  for  has  b3eR  held  not  to  destroy  the  negotiability  of  the  note,'  altliough  this 
wonld  aeeiu  to  be  against  the  weight  of  aathority.* 


fitdiono. —  Gutin  o.  Esterif  Harreflting 
Maeh.  Co.,  118  Tnd.  372,  21  N.  Ei  30,  8 
L.  R.  A.  863;  Grimn  e.  Kemp,  M  Ind.  172 
("u  per   deposit"   in  a   cheu). 

Uainf. —  Union  Ins.  Co.  v.  Greenleaf,  M 
Me.  1£3;  Collins  v.  Bradbui?,  64  Me.  37. 

Vnsiochw'erfa. — T&ylor  f .  Curry.  109  Mara. 
38.  12  kn,.  Rep.  661 ;  Barker  r.  Valentine.  10 
Oniv  (Mass.)  341;  Wells  -n.  Brigham,  eCnah. 
(11r8i.)   6,  52  Ant.  Dec.  7G0. 

tfipAijTOH.—  Wright  c.  TraTer,  73  Mieh.  468, 
41  N.  W.  517,  3  L.  R.  A.  60;  Wright  v.  Irwtn, 
33  Mich.  32;  Preston  p.  Whitney,  23  Mich. 
260. 

¥inne*oto. —  Hillatrom  9.  Anderson,  40 
Minn.  382,  40  N.  W.  187. 

timo  Eampahin. —  Matthewa  e.  Crosby.  SO 
N.  H.  21,  where  a  note  for  forty  dollars 
"  profits "  n'as  held  to  refer  to  a  past  tnuis- 

»M7  Y<yrk. —  Chase  e.  Behrnian,  10  Daly 
(N.  Y.)  344;  Chase  v.  Senn,  13  N.  Y.  Snppl. 
286;  Sftnden  c.  Bacon,  S  Johns.  (N.  Y.)  486. 
Contra,  Chase  c.  Kellogg,  G9  Him  (K.  Y.) 
823,  13  N.  Y.  Snppl.  951,  36  N.  Y.  St".  832. 

Sorth  Carolina. —  Bresee  v.  Crumpton,  121 
N.  C.  122,  28  S.  E.  361  ("No.  of  Policy, 
654.071");  Salisbury  First  Nat.  Bank  d. 
Michael,  06  K.  C.  63,  1  S.  E.  856. 

South  Carolina. —  Wallace  v.  Dyson,  1 
Speers  (8.  C.)  127  [follotoed  in  Barnes  v. 
Gorman,  a  Rich.   (S.  C.)   2S71. 

Tennestve. —  Rice  P.  Ragland,  10  Eiunphr. 
(Teim.)   545,  53  Am.  Dec.  737. 

resnw. —  Hubert  e.  Grady,  69  Tex.  602; 
Ellett  r.  Britton,  6  Tex.  229  {"which  when 
paid  will  be  in  fnll  of  a  judgment,"  etc.). 

Wittxtntin. — Kirlc  v.  Do^e  County  Mut. 
Tns.  Co..  36  Wis.  138,  16  Am.  Rep.  36. 

United  States. — '  Sherman  Bank  v.  Apper- 
son,  4  Fed.  2S.  See  also  Pendleton  C.  Knick- 
erbocker L.  Ins.  Co.,  7  Fed.  169. 

England. —  Shenton  c.  James,  6  Q.  B.  199,  I 
C.  *  K.  136,  D.  t  M.  331,  7  Jur.  1130,  13 
L.  J.  Q.  B.  94,  47  E.  C.  L.  136;  Griffin  u. 
Weatherby,  I..  R.  3  Q.  B.  753,  9  B.  A  S.  726, 
37  L.  J.  Q.  B.  280.  18  L.  T.  Rep.  N.  S.  881. 
17  Wkly.  Sep.  8;  /n  re  Boyse,  33  Ch.  D.  812, 
56  L.  J.  Ch.  135,  56  L.  T.  Rep.  N.  S.  391,  35 
Wkly.  Rep,  247. 

Canada. —  Wood  c.  Shaw,  3  L.  C.  Jur.  169; 
Hill  c.  Prittie,  17  Ont.  App.  306;  Anderson 
V.  Poirier,  13  Quebec  Super.  Ct  283. 

See  also  Neg.  Instr.  L.  |  22;  Bills  Exch. 
Act,  S  3;  and  infra,  I,  C,  1,  i,  (t),  (b),  note 
84. 

3.  Hodges  V.  Hall,  6  Ga.  163  (an  agree- 
ment to  buy  and  pay  for  property)  ;  CoDsider- 
•nt  p.  Brisbane,  6  Duer  (N.  T.)  686  ("for 
which  I  am  to  receive  stock  ")  ;  Jarvis  p.  Wil- 
kins,  5  Jur.  0.  10  L.  J.  Exch.  104,  7  M.  4  W. 
410  (an  agreement  to  pay  for  property  bought 
t?  aitotber  penon).    Sat  an  order  for  prop- 


erty with  a  promise  to  pay  a  certain  amount 
at  a  eertain  time  U  a  note  under  the  Maine 
statute.  Morris  c.  Lynde,  73  Me.  B8.  And  so 
of  a  prorision  for  applying  the  proceeds  of  the 
note  to  a  particular  object  which  is  otherwise 
satisfled  before  its  maturity.  Treat  V.  Cooper, 
S2  Me.  S03. 

A  draft  drawn  on  ■  shipment  and  sold  wltli 
tbe  bin  of  lading  appended  to  it  is  not  strictly 
a  bill  of  exchange.  It  wants  the  essential 
reqnisite  of  being  negotiable  and  payable  at 
all  events,  independently  of  its  consideration- 
Lanfear  p.  Blossmau,  1  La.  Ann.  148,  46  Am. 
Dee.  76. 

4.  Sf^^l  p.  Chicago  Trust,  etc..  Bank.  181 
m.  669,  23  N.  E.  417,  19  Am.  St.  Rep.  51,  7 
Ii.  R.  A.  537;  MeComas  v.  Haas,  107  Ind. 
612,  8  N.  E.  679;  Doherty  r.  Perry,  38  Ind. 
15 ;  American  Exeh.  Bank  p.  Blanchard,  T 
Allen  (Mass.)  333  (holding;  that  a  written 
contract  in  this  form:  "  Twelve  months  after 
date,  we  promise  to  pay  to  ourselves  or  order 
three  hundred  and  twenty-one  -]Vs  dollars,  for 
value  received,  payable  in  Boston,  and  subject 
to  the  policy,"  is  not  a  negotiable  note. 

B.  Abihama. — Montgomery  First  Nat.  Bank 
p.  Slaughter,  98  Ala.  602,  14  So.  64S,  39  Am. 
St.  Rep.  Sa. 

Oeorgia. —  Howard  v.  Simpkins,  70  Qa.  322. 
60  Ga.  773,  under  Oeorgia  code. 

Uianstippi.—.  Burnley  r.  Tufts,  66  Miss.  48, 
S  So.  627,  14  Am.  St.  Rep.  S40. 

J}ebraska. — Heard  v.  Dubuque  County  Bank, 
8  Nebr.  10,  30  Am.  Rep.  811.  with  a  power  to 
take  possession  and  sell  and  to  accelerate  the 
maturity  of  the  note. 

Wew  YorJ:.— BufTalo  Third  Nat.  Bank  p. 
Bowman-Spring,  60  N.  Y.  Apn.  Div.  68,  63 
N.  Y.  Suppl.  410  (and  with  waiver  of  pro- 
test and  provisions  as  to  credits  and  exten- 
sion) ;  Mott  p.  Havana  Nat.  Bank,  22  Hun 
(N.-Y.)  354. 

Oftio.^  Mansfield  Sav.  Bsnk  r.  Miller,  2 
Ohio  Cir.  Ct.  96,  1  Ohio  Cir.  Dec.  383. 

United  jSta tea.— Chicago  R,  Equipment  Co. 
p.  Merchants'  Bank,  136  U.  S.  208,  10  S.  CL 
999,  34  L.  ed.  349  [affirming  25  Fed.  809,  in 
which  case  there  was  also  a  provision  for  ac- 
celerating the  maturity  of  an  entire  Eieries  of 
notes  on  default  of  any  one],  under  Illinois 
statute. 

Canada. —  Anderson  P.  Poirier,  13  Quebec 
Super,  Ct.  283, 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  420. 

e.  Connecticut. —  Webster  First  Nat  Bank 
V.  Alton,  60  Conn.  402,  22  Atl.  1010. 

Kantaa. —  South  Bend  Iron-Works  p.  Pad- 
dock, 37  Kan.  510,  15  Pac.  574,  power  to  r«- 
take  and  sell  on  default. 

Massachutetta. —  Sloan  P.  McCarty,  134 
Mass.  246. 

Michigan. —  Wright  p.  Traver,  73  Mich.  4B3, 

[I.  C  1.  d-  (n).  (c).  (2).  (e)] 
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(d)  Retcrk  or  Certipicate.  It  eeeins  now  to  be  established  that  a  certificate 
of  deposit  does  not  lose  its  negotiable  character  by  being  made  payable  "  on 
return  of  this  certificate,"^ 

{d)  "  Without  D^alcaiion  or  Discount."  The  words  "  witliont  defalcation 
or  discount"  were  lorinerly  required  in  some  statee  to  constitate  a  negotiable 
note.* 

e.  For  Payment  of  Honey — (i)  Iff  Cenesal — (a)  Rule  Stated.  The  law 
merchant  gave  negotiable  character  to  instruments  for  the  payment  of  money 
only  and  to  no  otiiers,'  and  by  the  rules  of  the  law  merchant  a  negotiable  bill 
of  exchange  or  promissory  note"*  cannot  be  paid  in  goods,  wares,  merchandise" 


41  N.  W.  517,  3  L.  R.  A.  SO;  BannUter  p. 
Bouse,  «  Mich.  428,  6  N.  W.  870, 

liinnesota. —  With  attomey'a  fees  and  witll 
power  to  enter  and  sell  at  anj  time  for  inse- 
curity (Edwards  v.  Ramsey,  30  Minn.  Bl,  14 
N.  W.  272;  Deering  c.  Thorn,  29  Minn.  120, 
12  N.  W.  350;  Stevens  v.  Johnson,  28  Minn. 
172,  9  N.  W.  677 ;  STracuse  Third  Nat.  Bonk 
t>.  Armstrong,  2S  Minn.  630)  or  with  attor- 
Bey's  fees  only  (Johnston  Hairester  Co.  v. 
Qark,  30  Minn.  308,  16  N.  W.  252). 

Hew  yorfc.— Buffalo  Third  Nat  Bank  c. 
-Spring,  13  Miac.  (N.  Y.)  9,  69  N.  Y.  Suppl. 
794. 

PenntylvaMo. —  Post  v.  Kinrua  Hemlock  R. 
Co.,  171  Pa,  St.  616,  37  Wkly.  Notes  Cos. 
(Pa.)  305,  33  Atl.  362;  Gazlay  P.  Ri^el,  16 
Pa.  Super.  Ct.  501. 

Wisconsin. —  W.  W.  Kimball  Co.  p.  Mellon, 
80  Wis.  133,  48  N.  W.  1100,  with  power  of 
entry  and  sale  for  insecurity,  acceleration  of 
maturity  of  note,  and  agreement  to  pay  de- 
ficiency. 

Canada. —  Hamilton  Bank  v.  OilHes,  12 
Manitoba  495 ;  Merchants'  Bank  c.  Dunlop,  S 
Manitoba  023;  Prescott  t;.  Garland,  34 
N.  Bninsw.  291 ;  Dominion  Bank  v.  Wiggins, 
21  Ont.  App.  276. 

Effect  of  reservation. —  The  reservation  of 
title  in  the  payee  ivill  support  an  action  for 
breach  of  warranty.  Fleetwood  v.  Dorsey 
Mach.  Co.,  95  Ind.  491.  Such  provision  is  in 
effect  a  chattel  mortgage  (Carroll  Bank  v. 
Taylor,  67  Iowa  572,  25  N.  W.  810;  Chicago 
R.  Equipment  Co.  p.  Merchants'  Bank,  136 
U.  S.  268,  10  S.  Ct.  998,  34  L.  ed.  349)  and 
in  Maine  at  least  must  be  recorded  as  such 
(Holt  V.  Knowlton,  86  Me.  466,  29  Atl.  1113; 
Monoghan  p.  Longfellow,  32  Me.  419,  19  Atl. 
867;  Hill  v.  Nutter,  82  Me.  199,  10  Atl.  170; 
Cunningham  v.  Trevitt,  82  Me.  146,  19  Atl. 
110;  Nichols  p.  Ruggles,  76  Me.  26). 

7.  Georgia. —  Lynch  v.  Goldsmith,  64  Ga. 
42;  Carey  v.  McDougald,  7  Qa.  84. 

/tKnois.— Telford  p.  Patton,  144  111.  611,  33 
N.  E.  1119;  Hunt  V.  Divine,  37  111.  137. 

Indiana. —  National  State  Bank  p.  Ringel, 
61  Ind.  393;  Drake  v.  Markle,  21  Ind.  433,  83 
Am.  Dec.  368. 

Iowa. —  Bean  p.  Briggs,  1  Iowa  488,  63  Am. 
Dee.  464. 

fonstu. —  Blood  P.  Northup,  1  Kan.  28. 

Maine. —  Hatch  p.  Dexter  First  Nat.  Bank, 
H  Me.  348,  47  Atl.  908.  80  Am.  St.  Rep.  401. 

Maryland.—  Fella  Point  Sav.  Inst  p.  Wee- 
don,  18  Md.  320,  81  Am.  Dec.  603. 

Michigan. — Beardaley  v.  Webber,  104  Mich. 
[I.  C.  1.  d.  (n).  (c).  (2).  (d)] 


;   Tripp  P. 
Hep.  610;  C 


88,  62  N.  W. 

Mich.  494,  24  Am.  Rep.  ] 

son,  25  Mich,  191. 

Nehraeka. —  Ejrkwood  p.  Exchange  Nat. 
Bank,  40  Nebr.  407,  58  N.  W.  1135;  Kirkwood 
p.  Hastings  First  Nat.  Bank,  40  Nebr.  434, 
68  N.  W.  1016,  42  Am.  St.  Rep.  683,  24 
L.  R.  A.  444. 

A'eiP  Fori!.— Frank  p.  WesseU,  64  N.  Y. 
155. 


Vermont.—  Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt  377;  Smilie  p.  Stevens, 
39  Vt.  316. 

United  Btatet. —  Miller  p.  Austeo,  13  How. 
(U.  S.)  218,  14  L.  ed.  119  {affirming  5  Mc- 
Lean (U.  8.)  153,  2  Fed.  Cas.  No.  661],  eon- 
etruiog  Ohio  statute. 

Contra,  White  v.  Gushing,  88  Me.  339,  34 
Atl.  164,  51  Am.  St  Rep.  402,  32  L.  R.  A. 
690;  Dempscy  p.  Harm,  (Pa.  1887)  12  Atl. 
27 ;  Lebanon  Bank  c.  Mangan,  28  Pa.  St  452; 
Patterson  p.  Poindezter,  S  Watts  ft  S.  (Pa.) 
227,  40  Am.  Dec.  554;  O'Neill  o.  Bradford,  1 
Pinn.   (Wla.)   390,  42  Am.  Dec  S74. 

See  7  Cent.  Dig.  tit.  "BUls  uid  Notes," 

t  412. 

8.  See  Woodruff  c.  Webb,  32  Ark.  612; 
Macy  p.  Kendall,  33  Mo.  164. 

9.  Indiana.—^  Johnston  p.  Griest,  66  Ind. 
603,  where  the  promise  was  to  make  a  gift. 

iConsas.— South  Bend  Iron- Works  p.  Pad- 
dock, 37  Kan.  610,  15  Pac.  574;  Killam  r. 
Schoeps,  26  Kan.  310,  40  Am.  Rep.  313. 

Vusourt. — ^  Chandler  c.  Calvert,  87  Mo. 
App.  368, 

New  York. —  Hoestatt«r  p.  Wilson,  38  Barb. 
(N.  Y.)  307;  Austin  v.  Burns,  16  Barb. 
( N.  Y. )  643 ;  Morton  P.  Naylor,  1  Hill  { N.  Y. ) 
G83. 

North  Carolina. — Hodges  p.  Clinton,  3  N.  C. 
79. 

United  States. —  Fry  p.  Rousseau,  3  McLean 
(U.  S.)    106,  9  Fed.  Cas.  No.  5,141. 

England. —  Martin  P.  Cbauntry,  2  Str.  1271. 

10.  But  A  scrip  cettifiute  for  atock  is  held 
to  be  n^:otiable  by  banker's  usage.  Rumball 
p.  Metropolitan  Bank,  2  Q.  B.  D.  194,  46  L.  J. 
Q.  B.  346,  36  L.  T.  Rep.  N.  S.  240,  25  Wkly. 
Rep.  366. 

11.  Alaiatna. —  Auerbacb  c.  Prichett  58 
AU.  461. 

Arkansas. —  Gwion  p.  Roberts,  3  Ark.  72. 
Coiorado.—  Scudder  p.  Clarke,  I  Colo.  IBit. 
Qefirgia.—  Smith  P.  Barnes,  84  G*.  442. 
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or  in  labor."  This  ia  generally  provided  la  foreign  Etatutee  and  in  many  statutes 
in  the  United  States,''  but  some  states  hare  extended  this  character  to  iDEtrnmeDte 
for  the  payment  of  property." 

(b)  Effect  of  Additvonal  Provitiona  —  (1)  In  Gebebal.     On  the  other  hand 


/Uinoit.— Walters  p.  Short,  10  111.  262; 
Bndley  p.  Morria,  4  111.  182.  Overraltd  un- 
der the  statute  in  Bilderback  V.  Burlingame, 
27  m.  338.     See  infra,  note  14. 

loaa. —  Markley  v.  Rbodes,  59  Iowa  57,  12 
S.  W.  775  (in  (Mrporftte  stock)  ;  McCartney 
c.  Smatley,  11  lona  85;  Peddicord  c.  VVhit- 
tarn,  9   lova  471 ;   Ri^s  o.  Price,  3  Greene 


(lov 


I   334. 


Kei^ueky. —  May  v.  I^DBdown,  6  J.  J. 
Marsh.  (Sy.)  IM;  Coyle  C.  Satterwhita,  4 
T  B.  Mon.   (Ky.)    124. 

Louiaiana. —  Pepper  c.  PejrtaTui,  12  Mart. 
(La.)   871. 

ifaine. —  Famam  c.  Virgin,  52  Me.  570; 
Matthews  r.  Houghton,  II  Me.  377. 

MattaehutetU. —  BogeTs  e.  Union  Stone  Co., 
130  Mass.  Cai,  39  Am.  Bep.  478;  Eastern  R. 
Co.  V.  Benedict,  16  Gray  (Mass.)  289  (in 
eorponte  stock)  ;  Sears  r.  Lawrence,  16  Gray 
(Mass.)  207;  Gushee  e.  Eddy,  11  GraytMaas.) 
602,  71  Am.  Dec  72Si  Clark  v.  King,  2  Mass. 
624. 

MiMitaippi. — ^Minor  o.  Michie,  Walk.  (Mias.) 
24. 

Vanmri, —  Jeffries  v.  Hager,  18  Mo.  272. 

Xev>  Hampshire. —  Tibbets  r.  Gerrish,  25 
N.  H.  41,  57  Am.  Dec.  307;  Carleton  r. 
Brooks.  14  N.  H.  149;  Bailey  v.  Simonds,  6 
If.  H.  169,  26  Aid.  Dec.  464. 

Xeic  York. —  Brown  n.  Richardson,  20  N.  Y. 
472;  Atkinson  v.  Hanks.  1  Cow.  (N.  Y.) 
691;  Thomas  c.  Rossa,  7  Johns.  (K.  Y.)  401; 
Jerome  v.  Whitney,  7  Johns.  (N.  Y.)  321. 
Neither  is  an  order  for  certain  drafts  a  nego- 
tiable bill.  Weedsport  Bank  e.  Park  Bonk, 
4  Abb.  Dec.  (N.  Y.)  646,  2  Keyea  (N.  Y.) 
661;  Bureh  e.  Newberrv,  1  Barb.  (N.  Y.) 
«48. 

yonk  CaroUna. —  Alexander  e.  Oaks,  19 
K.  C.  613. 

OMo.— Rhodes  v.  Lindly,  3  Ohio  61;  Nis- 
wsDger  r.  Staley,  1  Ohio  Dec.   (Reprint)   382. 

Oregon. —  Hyland  P.  Blodgett,  9  Oreg.  186, 
42  Am.  Rep.  789. 

Feniaylvania. — -Gould  e.  Richardson,  11 
Fhila.  (Pa.)   202.  33  Leg.  Int   (Ps.)    168. 

fioufft  Carolina. —  Wingo  v.  Mcllowell,  8 
Bich.  (S.  C.)  440;  Peay  v.  Pickett,  1  Nott 
4M.  (S.  C.)   254. 

Tennesnee. —  Lawrence  e.  Dougherty,  6 
Yerg.  (Tenn.)  435;  Looney  p.  Pinckston,  1 
Onit.   (Tenn.)    384. 

7«M<.— Griffeth  V.  Hanks,  40  Tex.  217; 
Fridgoi  e.  Cox,  9  Tex.  367  (holding  that  an 
order  for  a  certain  amount  payable  in  the 
drawee's  store  is  not  a  bill  of  exchange}. 

Fermonf. —  Roberts  C.  Smith,  68  Vt.  492, 
4  All.  709,  56  Am.  Rep,  607  ("one  ounce  of 
gold");  Peiry  c.  Smith.  22  Vt.  301;  Wain- 
wrif^t  e.  Straw,  16  Vt.  215,  40  Am.  Dec.  676 
fin  cattle,  or  in  grain"). 
Vtfoofwin.— Eorton  V.  Arnold,  17  Wia. 
.     130;  Corbitt  V.  Ston^net^  15  Wis.  170  ("in 


auch  articles  as  the  said  Catharine  [the  payee] 
may  need  for  her  support"). 

England.— Williamson  c.  Bennett,  2  Campb. 
417.  So  an  order  for  goods  sjid  a  payment  of 
mone;  in  not  a  bill.  Martin  v.  CHiauutry,  2 
Str.  1271. 

Canada. — GilUn  v.  Cutler,  1  L.  C.  Jur.  277; 
Boulton  V.  Jones.  10  U-  C.  Q.  B.  617. 

See  7  Cent.  Dig.  Ut.  "  Bills  and  Notes," 
I  397. 

la.  /Itinois.— Ransom  v.  Jones,  2  lU.  291. 

Indiaita.—  McCletlon  v.  Coffin,  93  Ind.  456. 

Kentueky. — Henry  v.  Hughes,  1  J.  J.  Marsh. 
(Ky.)  453;  Halbert  v.  Deering,  4  Litt 
(Ky.)   »■ 

Ifissouri. —  Bothii^  v.  Purdy,  3  Mo.  S2. 
So  a  note  "  to  be  paid  in  cnt-stone  work  "  is 
not  assignable  and  cannot  avail  in  the  hands 
of  the  assignee  as  a  set-off  in  his  favor  in 
another  claim.  Prather  v.  McEvoy,  8  Mo. 
601. 

Pennaylvania. —  Reynolds  v.  Richards,  14 
Pa.  St.  206. 

TentteMee. —  Quinby  V.  Merritt,  11  Humphr. 
(Tenn.)    439. 

Wiscofuin. -- Leonard  v.  Carter,  16  Wis. 
607,  where  the  whole  instrument  was  void 
for  uncertainty. 

Canada. —  Downs  v.  McNamara,  3  U.  C. 
Q.  B.  276. 

See  7  Cent.  Dig.  tit.  "  Bitb  and  Notes," 
I  398. 

13.  See  Keg.  Instr.  L.  |  20;  Bills  Ezch. 
Act,  I  3. 

14.  Such  not«s  have  been  held  to  be  nego- 
tiable in  Archer  v.  Clallin,  31  111.  306;  Stew- 
art t>.  Smith,  28  III.  397 ;  Bilderback  v.  Bur- 
lingame, 27  III.  338  ("in  lumber");  Borah 
p.  Curry,  12  III.  66;  Spurgin  P.  McPheeters, 
42  Ind.  527;  Fink  v.  Maples,  16  Ind.  297; 
Spears  v.  Bond,  79  Mo.  467 ;  Smith  v.  Gieg- 
rich,  36  Mo.  369;  Draher  v.  Sehreiber,  16  Mo. 
602.  But  before  the  Missouri  act  of  1879  an 
accepted  order,  payable  in  articles  to  be  after- 
ward manufactured  by  the  accepter,  did  not 
import  a  consideration,  and  no  action  could 
be  maintained  on  it  as  on  an  inland  bill  of 
excliange  or  promissory  note.  Jeffries  v. 
Hager,  18  Mo.  272.  See  also  Burnham  t. 
Watts,  4  N.  Brunsw.  377. 

In  Iowa  the  statute  (loira  Rev.  Stat. 
I  1797)  makes  iostruments  payable  in  any- 
thing besides  money  negotiable  "  whenever  it 
is  manifest  from  their  terms  that  such  was 
the  intent  of  the  makers ;  but  the  use  of  tlie 
technical  words  '  order  '  or  '  besrer  '  alone  will 
not  manifest  such  intent."  Huse  p.  Hamblin, 
29  Iowa  501,  4  Am.  Rep.  244;  Peddicord  v. 
Whittam,  9  Iowa  471.  Nor  will  the  words 
"  one  thousand  dollars  in  lumber  at  the  mar- 
ket value."  McCartney  p.  Smalley,  11  Iowa 
86.  But  it  is  otherwise  with  the  words 
"  without  defalcation."  Council  Bluffs  Iron 
Works  c.  Cuppey,  41  Iowa  104. 

[I,  C  1.  ..  (I),  (B),  (I)] 
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negotiabilitj  is  nnaffected  by  additional  words  which  eonetitnte  no  additional 
agreement  and  in  no  way  qualify  or  render  donbtfal  the  preceding  abeolute 
promise  to  pay  money,"  or  by  adding  an  agreement  implied  by  law,"  and  some 
additional  provisions  are  expressly  allowed  oy  statute." 

(2)  AoBKEMEST  AS  TO  Cbeditino  Amount.  The  negotiability  of  the  tnstni- 
nient  will  not  be  aSected  by  a  statement  that  the  amonnt  will  oe  credited  in  a 
particular  way." 

(3)  pKovisioH  For  ATToauET's  Fees  ajto  Costs  of  CoiXEcnoN  —  (a)  In  Gra- 
RBAi..  A  very  common  addition  in  the  United  States  is  a  stipulation  providing 
for  attorney's  fees  in  caMe  of  suit.  There  is  a  variance  among  the  states  as  to  the 
validity  of  such  provisions,  but  generally  they  are  held  to  be  valid,  unless  they 
come  into  conflict  witli  the  laws  against  usury."     In  some  states,  however,  sudi 


In  Miadaainii  &  note  payable  in  cotton  at 
a  fixetl  pricu  U  a  promisaoiy  note,  and  may 
be  declared  on  aa  such,  but  it  is  non-negoti- 
able and  subject  to  defense.  Rankin  f.  ^Jid- 
erg,  6  How.   (Miss.)   62,  33  Am.  Dec.  431. 

16.  Charleston  First  Nat.  Bank  d.  Gary,  18 
S.  C.  £82  iioWovxA  in  Dowie  v.  Joyner,  2S 
S.  C.  123].  So  a  note  is  negotiable  which  is 
payable  to  order,  on  a  day  certain,  without 
a  contingency,  and  purports  to  be  according 
to  the  condition  of  a  mortgage,  the  terms  of 
the  mortgage  corresponding  with  those  o(  the 
note  (LitUefleld  v.  Hodge,  6  Mich.  326),  and 
a  warranty  of  the  goods  sold  and  a  provision 
for  set-olT  of  damages  for  breach  of  it  has 
been  held  not  to  affect  negotiability  (Mitchell 
H.  McCabe,  10  Ohio  405) . 

le.  Baxter  c.  Stewart,  4  Sueed  (Teim.) 
813.  See  also  Gaines  ti.  Sheltco,  47  Ala.  413, 
where  there  was  the  further  provision  to  re- 
turn the  negro  at  the  end  of  the  term  and  it 
was  held  that  the  instrument  could  be  d»- 
clared  on  as  a  note.  But  in  Winston  v.  Met- 
calf,  7  Ala.  837,  it  was  held  that  such  an 
agreement  was  not  assignable  with  the  iM>t«. 

17.  Tbe  negotiable  InatminentB  Law,  sec- 
tion 24,  provides  that  "  the  negotiable  char- 
acter of  an  inatrument  otherwise  negotiable 
is  not  affected  by  a  provision  which ;  1 .  Au- 
thorizes tbe  sale  of  collateral  securities  in 
case  the  inatrument  be  not  paid  at  maturity; 
or  2.  Authorizes  a  confeasioo  of  judgment  if 
the  instrument  be  not  paid  at  maturity;  or 
3.  Waives  the  benefit  of  any  law  intended  for 
the  advantage  or  protection  of  the  obligor; 
or  4.  Gives  the  holder  an  election  t«  require 
something  to  be  done  in  lieu  of  payment  of 
money.  But  nothing  in  this  section  shall 
validate  any  provision  or  stipulation  other- 

Aa  to  providon  under  Bills  of  ExcbonEe  Act 
see  Kirkwood  c.  Smith,  [1806]  1  Q.  B.  582, 
65  L.  J.  Q.  B.  408,  74  Ia  T.  Rep.  N.  S.  423, 
44  Wkly.  Rep.  4S0. 

18.  Early  t.  McCart,  2  Dana  (Ky.)  414; 
Chesney  r.  St.  John,  4  Ont  App.  150;  Munro 
p.  Cox,  30  U.  C.  Q.  B.  363.  Confra,  the 
addition  of  an  agreement  that  the  drawer 
"will  apply  the  amount,  first,  to  the  satis- 
faction of  judgment  of  E.  Percival  .  .  .  and 
the  balance  to  mortgage  of  Harvey  H.  Peter- 
•on  to"  him.  Coursin  c.  J^dlie.  31  Pa.  SL 
BOA.  So  it  is  not  negotiable  if  there  is  a 
■bktement  on  the  mai^n  or  face  of  the  note 

[I.  c.  1,  e,  (1).  (.),  (1)] 


that  it  is  "givoi  as  collateral  security  wlOk 
agreement"  (Costelo  v.  Crowell,  127  Man. 
283,  34  Am.  Rep.  3S7),  "to  be  held  as  od- 
lateral  security  for"  certain  debts  of  a  third 
person  (Haskell  v.  lAmbert,  16  Gray  (Mass.) 
502),  or  for  the  maker's  draft  accepted  by  a 
third  person  (American  Nat.  Bank  c.  Spragne^ 
14  R.  I.  410). 

A  proviaion  by  Kpaiate  agreMnent  not 
known  to  the  indorsee  for  the  application  of 
the  proceeds  to  a  certain  debt  dms  not  affect 
negotiability.  Gilmore  c.  Hirst,  50  Kan.  (ffifl, 
44   Pac.   603. 

19.  /Itinou. —  Barton  v.  FArmers',  etc.,  Nat, 
Bank,  122  111.  352,  13  N.  E.  603,  the  con- 
sideration of  the  note  being  sufficient  to  sup- 
port the  stipulation  also. 

InAiama. —  Harvey  e.  Baldwin,  124  Ind.  59, 
24  N.  E.  347,  £6  N.  E.  222;  Maynard  r.  Mier, 
86  Ind.  317;  Tuley  v.  UcClung,  07  Ind.  10; 
(iarver  c.  Fontioua,  66  Ind.  191  (where  a  stat- 
ute making  conditional  stipulations  void  waa 
held  not  to  apply  to  unconditional  agree- 
ments) ;  Smock  e.  Ripley,  62  Ind.  Bl;  Sinker 
e.  Fletcher,  61  Ind.  276;  Brown  c.  Barter.  5» 
Ind.  638;  Churchman  e.  Martin,  64  Ind.  3B0; 
Smiley  t>.  Meir,  47  Ind.  650;  Idatbews  v. 
Norman,  42  Ind.  176. 

Imaa,. —  Ft.  Dodge  First  Nat.  Bank  «. 
Breese,  3B  Iowa  640;  McGUl  v.  Griffin,  32 
Iowa  446  (if  "enforced  by  legal  proceed- 
ings"). But  no  recovery  can  be  had  on  sneh 
stipulation  in  a  usurious  note.  Miller  v.  Gard- 
ner,  49  Iowa  234. 

Marylaad.—  Bowie  <D.  Hall,  69  Md.  433,  It 
Atl.  64,  e  Am.  St.  Rep.  433,  1  L.  R.  A. 
646. 

Jftnnesota. —  Harris  Mfg.  CTo.  c.  AnBnma, 
31  Minn.  182,  17  N.  W.  274;  Johnston  Hw- 
vester  Co.  v.  Clark,  30  Minn.  308,  16  N.  W. 
252,  But  the  right  to  them  does  not  aceme 
until  the  payee  incurs  the  liability  and  thai 
only  to  tbe  extent  of  the  reasonable  value  of 
the  attorney's  services  actually  performed  or 
to  be  performed,  which  must  be  proved. 
Campbell  v.  Worman,  S8  Minn.  561,  BO  N.  W. 
868. 

ifi*au«ippi. —  Duggan  e.  Champlin.  7E  Misi. 
441,  23  So.  170;  Brnhan  e.  Clarksville  First 
Nat.  Bank.  72  Miss.  2*66.  16  So.  203;  Heachsal 
P.  Pinson,  60  Miss.  217. 

Jfonfano. —  Bnnk  of  Commerce  P.  Fuqns,  II 
Mont.  885,  28  Pac.  2BI,  26  Am.  St.  Rep.  461, 
14  L.  R.  A.  588. 
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■tiplatione  are  b;  statute  void  and  witliont  any  effect  ;^  and  thej  have  been  lield 
void  KB  evasions  of  usury  lawe,^  as  againBt  public  policy,**  and  as  not  authorized 
bj  law"  and  providing  without  consideration  for  a  penalty  or  forfeiture.**  So  it 
has  been  a  much-debated  qnestton  whether  such  a  promise  is  fatal  to  negotiability 
and  the  courts  are  pretty  evenly  divided  npon  the  subject.  In  many  jnrisdictiona 
SDch  stipalatioD  lias  been  held  not  to  anoct  the  negotiability,'*  altnongh  fees  or 


OTtgon. —  Peyser  v.  Cole,  11  Oreg.  3&,  4  Pac. 
520,  50  Am.  Rep,  4al. 

Ttxaa. —  Miner  t>.  Furis  Exch.  B&nk,  63 
Tex.  559. 

H'Mcon«i».—  Pirie  P.  Stern,  97  Wis.  150,  72 
K.  W.  370,  60  Am.  St.  Ben.  103]  Vipond  <o. 
Tovnsend,  8S  Wis.  285,  60  N.  W.  430;  Still- 
mter  First  Nat  Bank  f>.  Larsen,  60  Wis.  206, 
19  N.  W.  67,  60  Am.  Rep.  38S. 

Agreemmt  not  conditlouaL — Such  an  agree- 
nwnt  dependent  onlj  on  colleetion  in  not  con- 
ditional (Harvev  c.  Baldwin,  124  Ind.  59,  24 
N.  E.  347,  28  N.  E.  222;  Tuley  e.  McClung, 
67  lad.  10),  and  the  Indiana  statute  making 
conditions  void  in  such  inatrumenta  applies 
only  to  express  conditions  (Garver  e.  Pon- 
tiouB.  60  Ind.  191 -,  Smock  c.  Ripley,  62  Ind. 
81;  Brown  ff.  Barber,  S9  Ind.  533;  Church- 
man t.  Martin,  64  Ind.  3B0  IfolltnBuA  in  Farm- 
ers' Nat.  Bank  e.  Sutton  Mfg.  Co.,  52  Fed. 
191.  8  U.  S.  App.  312,  3  C.  C.  A.  1.  17  L.  R.  A. 
595]  and  the  stipulation  is  valid  although 
it  tie  conditional  on  collection  tnr  legal  pro- 
cess (Stingley  v.  Lafayette  Second  Nat.  Bank, 
42  Ind.  580 ;  MeGlll  c.  Griffin,  32  Iowa  445. 
Contra,  Cliurcliman  v.  Martin,  54  Ind.  380, 
under  the  statute  of  1876). 

By  and  against  whom  leeorerable. —  Such 
fees  may  be  recovered  l^  the  holder  of  the 
note,  although  not  the  original  payee  (John- 
son V.  Crossland,  34  Ind.  334;  Bank  of  Brit- 
ish North  America  v.  Ellis,  E  Fed.  44,  6  Sawy. 
(U.  S.)  06,  2  Fed.  Cas.  No.  869,  8  Am.  L. 
Ree.  460.  0  Reporter  204)  and  against  an  In- 
dorser  [Hubbard  r.  Harrison,  38  Ind.  323; 
Bank  of  British  North  America  v.  Ellis,  B 
Savy.  (U.  S.)  96,  2  Fed.  Cas.  No.  869,  8  Am. 
L.  Ree.  460,  9  Reporter  204)  or  surety  (Moore 
p.  Staaer,  6  Ind.  App.  364,  32  N.  E.  563,  33 
N.  E.  666)  ;  and  where  stipulated  for  in  a. 
hill  of  exchange  they  are  assumed  by  the 
accepter  (Smith  v.  Muncie  Nat.  Bank,  29  Ind. 
158). 

Effect  of  void  stlpnUtlon. —  A  promissory 
note  is  not  void  because  it  contains  a  void 
stipulation  for  attorney's  fees.  Maynard  v. 
Hier,  85  Ind.  317. 

eo.  Hartford  Securi^  Co.  v.  %er,  36 
Sebr.  507.  54  N.  W.  B38,  38  Am.  St.  Rep. 
735;  National  Bank  of  Commerce  v.  Feenev, 
9  S.  D.  550.  70  N.  W.  874,  46  L.  R.  A.  732. 
So  in  Georgia  since  1391.  Exchange  Bank  t>. 
Apalachian  Land,  etc.,  Co.,  128  N.  C.  193,  38 
8.  E.  813. 

21.  Arkamaa.  —  Booier  e.  Anderson,  42 
Ark.  167. 

JficfciffOB.— Myer  v.  Hart.  40  Mich.  517,  29 
Am.  Bep.  fiB3. 

}forth  Carolina. —  Unslcy  p.  Hoskins,  111 
a.  C.  340.  16  8.  E.  325,  32  Am.  St.  Rep.  801. 

OMo.— SUte  v.  Taylor,  10  Ohio  378. 


United  Stales. —  Merchants'  Nat.  Bank  e. 
Sevier,  14  Fed.  662. 

Hot  Itself  osttry. —  But  this  utipulation  Is 
not  in  itself  usury  (Martinsville  First  Nat. 
Bank  V.  Canatsey,  34  Ind.  149;  Smith  v.  Sil- 
vers, 32  Ind.  321;  Billingstey  v.  Dean,  11  Ind. 
331;  Meacham  c.  Pinson,  SO  Mlas.  217)  and 
it  is  not  affected  by  ihi  fact  that  It  waa  in- 
serted for  the  sole  benefit  of  the  payee,  and 
not  with  any  purpose  of  paying  the  amount 
to  an  attorney  (Sturgia  Nat.  Bank  v.  Smith, 
B  Tex.  Civ.  App.  540,  30  8.  W.  678). 

22.  Witberapoon  c.  Musselman,  14  Bnah 
(Ky.)  214,  29  Am.  Rep.  404;  Myer  v.  Hart, 
40  Mich.  617,  29  Am.  Rep.  653;  Exchango 
Bank  V.  Apalachian  Land,  etc.,  Co.,  128  N.  C. 
193,  38  S.  E.  813;  Tinstey  v.  Hoskins,  111 
N.  C.  340,  16  S.  E.  325,  32  Am.  Bt.  Rep.  80! ; 
Ctemmeretal  Nat.  Bank  r.  Davidson,  IS  Ortg. 
67,  22  Pac.  517;  Balfour  p.  Davis,  14  Oreg. 
47,  12  Pac.  89.  Contra,  Barton  ti.  Parmerr, 
etc.,  Nat.  Bank,  122  111.  352,  13  N.  E.  603; 
Meacham  v.  Pinson,  60  Miss.  217. 

2S.  Dow  V.  Updike,  11  Nebr.  96,  7  N.  W. 
867. 

24.  Arkantaa.  —  Booier  e,  Anderson,  42 
Ark.  167, 

Eentuoky. —  Witherapoon  c.  Musselman,  14 
Bush   (Ky.)   214,  29  Am.  Rep.  404. 

Michigan.—  Bullock  v.  Taylor,  39  Mich.  137, 
33  Am.  Rep.  366,  where  the  agreement  was  for 
a  gross  sum  for  attorney's  fees  and  express 
charges. 

Wort*  Carolina. —  Williama  v.  Rich,  117 
N.  C.  235,  23  8.  E.  267,  "  in  the  nature  of 
forfeiture  and  readily  naed  to  cover  usurious 
agreements." 

Virginia. —  Rixey  c.  Pearre,  89  Va.  113,  15 
8.  E.  498. 

United  States. —  Merchants'  Nat.  Bank  P. 
Sevier,  14  Fed.  662. 

Contra,  Salem  Farmers'  Nat.  Bank  p.  Ras- 
muasen,  1  Dak.  60,  46  N.  W.  574;  Barton  c. 
Farmers',  etc.,  Nat.  Bank,  122  111.  352,  13 
N.  E.  603. 

25.  Alabama,  —  Montgomery  First  Nat, 
Bank  p.  Slaughter,  98  Ala,  602,  14  So.  545, 
39  Am.  St.  Rep.  88;  Mont^mery  t).  Cross- 
thwait,  90  Ala.  563,  8  So,  408,  24  Am.  St. 
Rep.  832,  12  L.  R.  A.  140. 

ArkaiMos. —  Trader  p.  Chidester,  41  Ark, 
242,  48  Am.  Rep.  38 ;  Overton  P.  Matthews,  35 
Ark,   146,  37  Am.  Rep.  9. 

Colorado. —  Cowing  v.  Cloud.  (Colo.  App. 
1901)  05  Pac.  417  {dting  Frost  p.  Fisher,  13 
Colo.  App.  322.  58  Pac.  872]. 

Georgia. —  Jones  r.  Crawford,  107  (5a.  318, 
33  S.  E.  51,  45  L.  R.  A.  106  (the  addition 
being  declared  void  by  da.  Civ.  Code,  i  3667)  ; 
Stapleton  P.  Louisville  Banktne  Co.,  9S  (ja. 
802,  803,  23  S.  E.  81   (whare  Simmons,  C.  J., 

[I.  c,  I.e.  (!),(!),  (8).  (.)] 
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coBts  are  to  be  added  only  ia  caae  of  enit.* 
to  destroy  negotiability." 


Id  otbers,  however,  it  Las  been  held 


said:  "The  stipulation  aa  to  coata  end  at- 
tomey'R  fees  is  not  a  part  of  the  main  en- 
gagement, but  relates  to  the  remedy  in  case 
ot  failure  to  comply  with  the  contract,  and  is 
intended  to  eonipenaate  for  the  expense  re- 
sulting from  its  breach.  It  does  not  become 
effective  unless  there  is  a  failure  to  pay  at 
the  time  appcifled;  and  it  camiot  then  affect 
its  u^oti ability,  for  negotiability  in  the  full 
commercial  sense  ceases  at  maturity.  ...  So 
far  from  tending  to  check  the  circulation  of 
the  paper,  such  a  provision  adds  to  its  value 
ftnd  tilua  renders  it  more  available  for  com- 
mercial purposes"). 

/IHfioi*.— Mumford  o.  Tolman,  157  III.  258, 
41  N.  E.  017;  Dorsey  c.  Wolff,  142  III.  589, 
32  N.  E.  405,  34  Am.  St.  Eep.  99,  18  I^.  E.  A, 
428  la^rming  38  111.  App.  305]  ;  Ntckcraon 
D.  Sheldon,  33  111.  372.  85  Am.  Dec.  280; 
Lauferty  c.  Johnson,  17  111.  App.  546. 

/ndtana.—  Witty  c.  Michigan  Mut.  L.  Ins. 
Co.,  123  Ind.  ill,  24  N.  E.  141,  18  Am.  St. 
Rep.  327,  a  L.  R.  A.  365  (and  waiver  of  de- 
mand) ;  Maynard  v.  Mier,  85  Ind.  317;  Proc- 
tor p.  Baldwin,  82  Ind.  370 ;  Hubbard  p,  Har- 
rison, 36  Ind.  323;  Sto&eman  v.  Pyle,  35  Ind. 
103,  g  Am.  Rep.  837;  Smith  tJ.  Silvers,  32 
Ind.  321;  Smith  i).  Muncie  Nat.  Bank,  29 
Ind.  168;  Nicely  v.  Winnebago  Nat.  Bank, 
18  Ind.  App.  30,  47  N.  E.  476. 

/ouNi. —  Shenandoah  Nat.  Bank  v.  Marsh, 
89  Iowa  273,  58  N.  W.  458,  48  Am.  St.  Rep. 
381;  Sperry  «.  Horr,  32  Iowa  184,  185  (where 
Beck,  J.,  said;  "The  agreement  for  the  pay- 
ment of  attorney  fees  in  no  sense  increased 
the  amount  of  money  which  was  payable  when 
the  notes  fell  due,  and  we  are  unable  to  see 
that  it  rendered  that  amount  uncertain  in 
the  least  degree.  It  simply  imposed  an  addi- 
tional liability  in  caae  suit  ahould  be  brought, 
and  euch  liability  did  not  become  absolute 
until  an  action  was  inatituted.  This  agree- 
ment relates  rather  to  the  remedy  upon  the 
note,  if  a  legal  remedy  be  pursued,  to  enforce 
its  collection  than  to  the  sum  which  the  maker 
is  bound  to  pay").  See  also  Chandler  v. 
Kennedy,  8  S.  D.  68,  65  N.  W.  430,  an  Iowa 

KoMtaa. —  Gilmore  c.  Hirst,  58  Kan.  826, 
44  Pac.  603 ;  Seaton  e.  Scovill.  18  Kan.  433, 
21  Am.  Rep.  212  note,  26  Am.  Rep.  776. 

JTenfKcfcy. —  Gaar  v.  Louisville  Banking  Co., 
11  Bush  (Ky.)   180,  21  Am.  Rep.  206. 

Lout«Mina. —  Dietrich  n.  Bayhi,  23  La.  Ann. 
767. 

ificMfwi. —  Altman  r.  Fowler,  70  Mich.  57, 
37  N.  W.  708;  Altman  r.  Rittershofer.  08 
Mich.  287.  38  N.  W.  74.  13  Am.  St.  Rep.  341 ; 
Cayuga  Coiintv  Nat.  Bank  r.  Furdy,  56  Mich. 
«,   22   N.   W.  "93. 

JfifsiAJitppi.—  Clifton  V.  Bank  of  Aberdeen, 
75  Miaa.  1)26,  23  So.  394. 

2Ve&nwfca.— Stark  r.  Olsen,  44  Nebr.  646, 
63  N.  W.  37 :  Roberts  v.  bnow.  27  Nebr.  425. 
43  N.  W.  241;  Aultman  p.  Stout,  15  Nebr. 
SS8,  19  N.  W.  404;  Kemp  c.  Klaus,  8  Nebr. 

[I,  C,  1.  e.  (I),  (B).  (S).  (a)] 


24;  Heard  C.  Dubuque  County  Bank,  8  Nebr. 
10,  30  Am.  Rep.  811. 

Oregon. —  Benn  v.  KutEschan,  24  Oreg.  28. 
32  Pac.  763  (if  reaaonable  in  amount) ;  Pev- 
aer  v.  Cole,  11  Oreg.  39,  4  Foe.  520,  50  Am. 
Rep.  451. 

TeKHeaaee. —  Oppeubeimer  p.  Fanners',  etc.. 
Bonk,  67  Tenn.  16,  36  S.  W.  705,  56  Am.  St. 
Rep.  778,  33  L.  R.  A.  767. 

Tcjrtw. —  Hamilton  Gin,  etc.,  Co.  e.  Sinker. 
74  Tex.  51,  II  S.  W.  1056;  Wright  P.  Mor- 
gan,  (Tex.  Civ,  App.  18B6)   37  S.  W.  827. 

irMhinif ton.— Colfax  Second  Nat.  Bank  v. 
Anglin,  6  Wash.  403.  33  Pac.  1058. 

tlnited  Stales.  —  Farmers'  Nat.  Bank  r. 
Sutton  Mfg.  Co..  52  Fed.  191,  3  C.  C.  A.  1, 
6  U.  S.  App.  312,  17  L.  R.  A.  5B5  (under  In- 
diana statute)  ;  Schleainger  r.  Arline.  31  Fed. 
648  (Georgia  note)  ;  Howenstein  r.  Barnes,  5 
Dill.  (U.  S.)  482,  12  Fed.  Cas.  No.  6,786,  20 
Alb.  L.  J.  318,  8  Am.  L.  Rec.  163.  B  Centr. 
L.  J.  48,  8  Reporter  326,  1  Wkly  Jur.  249; 
Wilson  Sewing  Mach.  Co.  r.  Moreno,  6  Sawy. 
(U.  S.)  35,  7  Fed.  800  (Ore^n  paper)  ; 
Adams  P.  Addington,  4  Woods  (U.  S.)  389, 
16  Fed.  89  (under  the  law  merehant). 
Neg.  IiiBtr.  L.  i  21. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
f  403. 

What  law  gorenii. —  The  fact  that  a  stipu- 
lation for  attorney's  fee  in  a  note,  valid  where 
made,  ia  declared  againat  public  policy  of  the 
forum  and  void  there  does  not  deatn^  the 
negotiabilitv  of  the  note  (Chandler  r.  Kra- 
nedy,  S  S.  D.  56,  65  N.  W.  439).  but  the  pro- 
vision being  void  the  negotiability  of  the  note 
is  unimpaired  (National  Bank  of  Commerce 
p.  Feeney,  9  S.  D.  550,  70  N.  W.  874,  48 
L.  R.  A.  732). 

28.  /Ilinois.— Nickerson  p.  Sheldon,  33  111. 
372,  85  Am.  Dec  280. 

Indiana.—  Stoneman  e,  Pyle,  35  Ind.  103,  S 
Am.  Rep.  637. 

Kentucky,— Oaai  e.  Louisville  Banking  Co.. 
II  Bush  (Ky.)  180.  21  Am.  Rep.  209:  Hand- 
ley  p.  Tebbetta.  13  Ky.  L.  Rep.  280,  16  S.  W. 
131.  17  S.  W.  186. 

Oregon. —  Peyser  p.  Cole,  U  Ong.  39,  4 
Pac.  520.  60  Am.  Rep.  461. 

United  Stalee, —  Howenstein  P.  Barnes,  6 
Dill.  (U.  S.)  482,  12  Fed.  Cas.  No.  «.7a6.  20 
Alb.  L.  J.  318.  8  Am.  L.  Rec.  103.  9  Ontr. 
L.    J.    48,    8    Reporter    326.    1    Wklv.   Jur. 

24q. 

27.  California.— Tiitdley  c.  Pott,  131  Cal. 
385,  63  Pac.  094;  Kendall  v.  Parker.  103  Cal. 
316.  37  Pac.  401,  42  Am.  St.  Rep.  117:  Hiber 
V.  Brown,  101  Cal.  44.'>.  35  Pac.  1035:  San 
Diego  First  Nat.  Bank  p.  Falkenhan,  64  Cal. 
141.  26  Pac.  866:  San  Diego  First  Nat.  Bank 
e.  Bnbcock,  64  Cal.  68,  29  Pac.  41S,  28  Am. 
St,  Rep.  64 ;  Adams  v.  Seamnn.  82  Cat.  <i3R. 
23  Pac,  53.  7  L.  R.  A.  B33:  Chase  p.  Whit- 
more.  68  Cal.  645,  0  Pac.  642. 

Dakota.—  Oarretaon  v.  Purdy,  3  Dak.  178, 
14  N.  W.  100. 
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(b)  How  Amount  Phed.  Where  such  a  stipulation  may  be  inserted  it  laaj  l>e 
for  a  reasonable  fee,"  for  a  specitied  percentage,"  or  for  a  fixed  flum." 

(4^  Kefebence  to  Collateeai-  a  negotiable  bill  or  note  may  also  contain 
a  recital  of  collateral  securiug  it,"  and  provide  for  its  surrender  when   the 


ifaryland. —  Maryland  Fertilizing,  etc.,  Co. 
«.  Newman,  60  Md,  684,  4S  Am.  Rep.  750. 

Hvmetota. —  Deering  p.  Thorn,  29  Minn. 
120.  Vi  N.  W.  350 ;  Jonea  v.  Radatz,  27  Minn. 
240,  a  N.  W.  800. 

JfiMouri.— McCoy  r.  Green,  83  Mo.  628; 
Carthage  First  Nat.  Bank  P.  Jacoba,  73  Mo. 
35;  Trenton  First  Nat.  Bank  v.  Gay,  71  Mo. 
ffiT;  Storr  r.  Wakefield,  71  Mo.  622;  Carthage 
First  Nat.  Bank  P.  Marlow,  71  Mo.  818;  Sam- 
«tag  p.  Conley,  64  Mo.  476;  Trenton  First 
Kit.  Bank  e.  Gay,  63  Mo.  33,  21  Am.  Rep. 
430  ("if  collected  by  attorney");  Crewy  p. 
Gray,  38  Mo.  App.  404;  aark  p.  Bamee,  S8 
Ho.  App.  667. 

tfoohtna.— Stadter  C.  Helena  First  Nat. 
Bulk,  22  Mont.  190,  56  Pac.  Ill,  74  Am.  St. 
Rep.  682.  Conlra,  before  the  adoption  of  the 
cinl  eode  in  1885.  Bank  of  Commerce  p. 
Foqua,  11  Hont.  285,  28  Pac.  291,  28  Am. 
8t,  Rep.  461,  14  L.  R.  A,  588. 

Tforth  CaroliTia. —  New  Windsor  First  Nat. 
Bank  p.  BTniim,  84  N.  C.  24,  37  Am.  Rep.  S04, 
vhere  there  was  also  a.  right  to  declare  note 
due  for  insecurity. 

Korth  DoJcota.— Decorah  First  Nat.  Bank 
t.  Unghlin,  4  N.  D.  3fil,  61  N.  W.  473. 

Penntylvania. —  Johnston  v.  Speer,  02  Pft. 
6t  227,  37  Am.  Rep.  675  (where  the  per- 
centage for  attorney's  fees  was  left  blank)  ; 
Woods  p.  North,  84  Pa.  St.  407,  24  Am.  Rep. 
201   ("if  not  paid  when  due"). 

South  Carolina, —  Sylvester,  etc.,  Co.  p.  Ale- 
wine,  4S  S.  C.  303,  26  S.  E.  609,  37  L.  R.  A. 
S6.  for  an  "  undefined  sum." 

South  Dakota.—  Johnson  p.  Schar,  9  S.  D. 
S3fl.  70  N.  W.  838. 

[■(aft.— Lippincott  V.  Rich,  22  Utah  196, 
61  Pac.  528.  under  Utah  Rev.  Stat.  (1898). 
ii  1553.  1550.  Contra,  Salisbury  P.  Stewart, 
15  Utah  308,  49  Pac.  777,  62  Am.  St  Rep. 
934. 

Witcojurin. —  Petemon  P.  Stoughton  State 
Bank,  78  Wis.  113,  47  N.  W.  388;  Stillwater 
First  Nat.  Bank  r.  Larsen.  60  Wis.  206,  10 
N.  W.  67.  50  Am.  Rep.  365 ;  Morgan  c.  Ed- 
wards, 53  Wis.  699,  II  N.  W.  21,  40  Am.  Rep. 
T81  (where  there  was  also  a  waiver  of  ap- 
praisement and  eiemption). 

United  Stateg. —  Aurora  Second  Nat.  Bank 
P.  Bssuier.  66  Fed.  58,  27  U.  S.  App.  541,  12 
C.  C.  A.  517  (under  DakoU  statute)  ;  Hardin 
c.  Olson,  4  McCrary  (U.  S.)  643,  14  Fed.  705 
(Minnesota  paper). 

See  7  Cent,  Dig.  tit.  "Bills  and  Notes," 
14«3. 

A  piorldon  for  attorney's  fees  in  the 
BflrttaEe  secniing  a  note  does  not  alTect  its 
Dtgotiability.  Hamilton  p.  Fowler,  20  Fed. 
18,  40  C.  C.  A  47.  Contra,  under  Cal.  Civ. 
Code,  11  3088,  30B3.  Meyer  p.  Weber,  133 
Cal.  681,  65  Pac.  1110. 

as.  Mathews  p.*  Norman,  42  Ind.  176; 
Uoore  V.  Staser,  6  Ind.  App.  364,  32  N.  E. 


663,  33  N.  E.  66S  (for  a  "reasonable  sum" 
to  be  fixed  by  the  court)  ;  Ft.  Dodere  First 
Nat.  Bank  p.  Breese,  39  Iowa  640;  Pevser  p. 
Cole,  11  Or^.  39,  4  Pac.  520,  50  Am*.  Bep. 
451. 

An  agreement  to  pay  all  costs  of  collection 
will  be  construed  to  mean  a  reasonable  at- 
torney's fee.  Reeres  P.  Estes,  124  Ala.  303, 
20  So.  935;  Williams  P.  Flowers,  90  Ala.  136, 
7  So.  43B,  24  Am.  St.  Rep.  772 ;  Wilson  Sew- 
ing Mach.  Co.  P.  Moreno,  6  Sawy.  (U.  S.) 
35,  7  Fed.  806. 

29.  Wood  p.  Winship  Itfach.  Co.,  83  Ata. 
424,  3  So.  767,  3  Am.  St.  Rep.  754;  Dorsey 
p.  Wolff,  142  III.  58B,  32  N.  E.  4B5,  34  Am. 
St.  Rep.  99.  13  L.  R.  A.  428 ;  Smiley  c.  Meir. 
47  Ind.  559;  Brahan  u.  Clarksville  First  Nat. 
Bank,  72  Miss.  266,  16  So.  203. 

30.  Farmers'  Nat.  Bank  P.  Rasmussen,  1 
Dak.  60,  46  N.  W.  574. 

Amonnt  fixed  nnieasonable. —  But  if  it  ia 
an  unreasonable  fixed  sum  the  court  will  not 
enforce  the  payment  o:  it,  and  being  unau- 
thorized to  make  a  new  contract  for  the  nar- 
ties  wilt  make  no  allowance  therefor.  Levens 
P.  Briggs,  21  Oreg.  333,  28  Pnc.  15,  14  L.  R,  A. 
188;  Kimball  P.  Moir,  15  Oreg.  427,  15  Pac. 
669;  Balfour  v.  Davis,  14  Oreg.  47,  12  Pac. 
89. 

31.  lUinoii. —  Biegler  v.  Merchants'  L.  &  T. 
Co.,  62  111.  Anp.  660;  Mumford  p.  Tolman, 
54  111.  App.  471.  The  statute  in  Illinois  re- 
quires that  if  a  note  Is  secured  by  chattel 
mortgage  it  shall  be  bo  stated  in  the  note. 
Sellers  v.  Thomas,  185  III.  384,  67  N.  E.  10. 

loica, —  Knipper  p.  ChaHe.  7  Iowa  146. 

Kentuck]/, —  Duncan  v.  Louisville,  13  Bush 
(Ky.)  378,  26  Am.  Rep.  201. 

Moine.— Collins  v.   Bradbury,  64  Me.  37. 

Miuaachusetts. —  Towne  p.  Rice,  122  Moss. 
67;  Branning  p.  Markham,  12  Allen  (Mass.) 
464. 

Minnesota. —  Guilford  r.  Minneapolis,  etc., 
R.  Co.,  48  Minn.  500,  61  N.  W.  668,  31  Am. 
St.  Rep.  604. 

Missouri. —  Bwing  v.  Clark,  76  Mo.  645. 

Nebraska. —  Heard  P.  Dubuque  County 
Bank,  8  Nebr.  10,  30  Am.  Rep.  811. 

New  York. —  New  York  Security,  etc.,  Co. 
O.  storm.  31  Hun  [N.  Y.)  33,  30  N.  Y.  Suppl. 
605,  82  N.  Y.  St.  530;  Arnold  e.  Rock  River 
Valley  Union  R.  Co..  5  Duer  (N.  Y.)   207. 

Pmntylvania. —  Valley  Nat  Bank  p.  Crow- 
ell,  148  Pa.  St  284,  23  Atl.  1068.  33  Am. 
St.  Rep.  824. 

South  Carolina. —  Rathbum  v.  Jones,  47 
S.  C.  206,  25  8.  E.  214. 

United  States. —  Be  Hass  P.  Dibert,  70  Fed. 
227,  23  U.  8.  App.  559,  17  C.  C.  A.  79,  30 
L.  R,  A.  189;  De  Hass  p.  Roberts,  59  Fed. 
853. 

England. —  Fancourt  P.  Thome,  B  Q.  B. 
312,  10  Jur.  639.  16  L.  J.  Q.  B.  344,  68 
E.  C.  L.  312;  Wise  P.  Charlton,  4  A.  ft  B. 
[I.  C.  1.  e.  (I),  (B).  (4)] 
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note,"  or  when  a  part  of  a  series  of  notes,"  is  paid.     To  encfa  recital  xa&j  bo  addedft 
a  power  of  sale  on  non-pajment  *•  and  an  agreement  to  pay  deficiency." 

(5)  Waiter  of  Exeuptioh  ok  Siuoehcb.  In  the  atuence  of  a  prohibitory 
Btatnte  a  negotiable  note  ma;  eren  contain  a  waiver  of  exemption"  or  of  due 
diligence  on  tlie  holder's  part." 


796,  2  Hurl,  ft  W.  49.  6  L.  J.  K.  B.  80,  6 
N.  ft  M.  3Q4,  31  E.  C.  L.  34S. 

See  7  Cent.  Dig.  tit.  "Bills  and  Not«," 
f  418. 

Tfais  ta  provided  by  atatnte  in  some  juria- 
dictiona.  Cs!.  Qv.  Code,  {  3092;  Mont.  Civ. 
Code,  I  3996;  Neg.  Inatr.  L.  I  24;  Bills  Ex«h. 
Act,  S  B3. 

PtovIm  not  to  waive  veDdDi*i  lien. —  The 
negotUbilitj  of  a,  note  is  not  destroyed  1:7  a 
proviso  that  the  payee  shall  not  waive  his 
vendor's  lien  by  receiving  the  note.  Phelpa, 
etc.,  Windmill  Co.  v.  Honeywell,  7  Kan.  App, 
S4&,  63  Pac.  489. 

Louisiana  —  Paraph  by  notary. —  "Se  varie- 
tur, stamped  by  a,  notary  for  identification 
with  a  mortgage,  which  is  frequently  found  in 
Louisiana  notes,  does  not  affect  n^otiability. 
Kentucky  Bank  n.  Goodale,  20  la.  Ann.  60; 
Nott  V.  Watson,  11  La.  Ann.  fl64;  Maskell 
e.  Haitleigh,  8  La.  Ann.  457 ;  Chalaron  t:. 
Vance,  7  La.  571;  Abat  c.  Oormley,  3  La. 
238;  Canfleld  v.  Gibson,  1  Mart.  N.  S.  (La.) 
143;  Fusilier  v.  Booin,  12  Mart.  (La.)  23S; 
Brabston  v.  Gibson,  9  How.  (U.  8.)  263,  13 
L.  ed.  131 ;  Fleckner  p.  U.  S.  Bank,  8  Wheat. 
(U.  S.)   338,  5  L.  ed.  631. 

Tlie  recital  of  the  collateral  moat  not  in- 
oorporat^  provisions  of  the  collateral  which 
render  uncertain  the  amount  to  be  paid 
(Brooke  e.  Struthers,  110  Mich.  562,  68  N.  W. 
272,  35  L.  R.  A.  536.  by  adding  taxes  on  the 
mortgaged  land)  or  the  time  for  payment 
(Continental  Nat.  Bank  v.  McGeoch,  73  Wis. 
332,  41  N.  W.  409,  maturity  accelerated  as  to 
deficiency  after  sale  of  collateral). 

32.  GosB  e.  Emerson,  23  N.  H.  38. 

33.  Ilsley  c.  Smedes,  IS  Daly  (N.  T.)  488, 
8  N.  Y.  Suppl.  470,  29  N.  Y.  St.  417. 

34.  Alabama.'"  (^mmercinl  Bank  V.  Cren- 
shaw, 103  Ala.  497,  15  So.  741. 

/oiM. —  Carroll  Bank  v.  Taylor,  67  Iowa 
B7Z,  25  K.  W.  810  [ditUnguishing  Smith  ti. 
Marland,  5S  Iowa  645,  13  N.  W.  852,  where 
the  power  of  entry  and  sale  for  insecurity  be- 
fore maturity  was  held  to  render  the  note  non- 
negotiable]  ;   Enipper  v.   Chase,   7   Iowa   145. 

Louigiana. —  HayneB  v.  Beckmau,  6  La.  Ann. 
224. 

itaaaachuaetta. —  Towne  P.  Eioe,  122  Mass. 
67. 

Miaaouri. —  Ewing  v.  Clark,  76  Mo.  545. 

New  yort. —  Arnold  c.  Rock  River  Valley 
Union  R.  Co.,  5  Duer   (N.  Y.)   207. 

Pcnrwyluonia.— Valley  Nat.  Bank  v.  Crow- 
ell,  148  Pa.  St.  284,  23  Att.  1068,  33  Ajn. 
St.  Rep.  824. 

South  Carolina. —  Charleston  First  Nat, 
Bank  c.  Gary,  18  S.  C.  282. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  418. 

Bnt  the  notea  will  be  rendered  noB-nei;o- 
tlable  by  a  provision  that  the  collateral  may 
[I.  C.  1,  e,  (I),  (B),  (t)] 


be  sold'toT  iasecnrity  before  the  not«  matans, 
unless  further  security  is  furnished  (Commer- 
cial Nat.  Bank  r.  Consumers'  Brewing  Co..  IT 
App.  Cas.  (D.  C.)  100  [foUounnt  IS  App. 
Cas.  (D.  C.)  186];  Lincoln  Nat  BaiUc  c 
Perry,  66  Fed.  887.  32  U.  S.  App.  16,  14 
C.  C.  A.  273),  especially  where  it  is  coupled 
with  a  provision  for  attorney's  fees  ( Benaj  v. 
Dunn,  2  Lock.  Leg.  N.  135,  26  Pittsb.  I^.  J. 
N.  8.  (Pa.)  382),  and  that  the  deficiency  Biter 
sale  shall  mature  forthwith  (Continental Nat. 
Bank  v.  Wells,  73  Wis.  332,  41  N.  W.  409). 

SB.  Mumford  v.  Tolmon,  64  III.  App.  471: 
Arnold  P.  Rock  Biver  Valley  Union  R.  Co., 
5  Duer  (N.  Y.)  207;  Charleston  First  Nat 
Bank  D.  Gary,  IS  S.  C  262. 

36.  Lyon  t>.  Martin,  31  Kan.  411,  2  Fsc 
790;  Zimmerman  e.  Anderson,  67  Pa.  8t  421, 
S  Am.  Rep.  447  ( where  it  was  held  that  the 
words,  "  waiving  the  right  of  appeal  and  aU 
valuation,  appraisement,  stay  and  exempticd 
laws,"  do  not  contain  any  condition  or  con- 
tingency; but  after  the  not«  falls  due  and  is 
unpaid  and  the  maker  is  sued,  facilitate  the 
collection  by  waiving  certain  rights  which  he 
might  exercise  to  delay  or  impede  it  In- 
stead of  clogging  its  n^otiability  they  add  to 
it  and  give  additional  value  to  the  note) ; 
Hughitt  P.  Johnson,  28  Fed.  365.  See  also 
Neg.  Instr.  L.  f  24.  Contra,  a  stipu1sti<si 
for  attorney's  fees  with  waiver  (Samstsg  0- 
Conley,  64  Mo.  476)  and  a  warrant  tor  judg- 
ment with  release  of  errors  and  waiver  tt 
exemption  and  stay  laws  (Overton  e.  l^lsr, 
3  Pa.  St  346,  46  Am.  Dec.  645). 

37.  Hatcher  v.  Chamhersburg  Nat  Bank, 
79  Ga.  542,  6  S.  E.  109  (holding  that  a  pi«- 
vision  in  a  note  that  "  the  endorsers  hereon 
contract  as  makers  hereof,  .  .  .  and  agree,  as 
to  the  holder  hereof,  to  be  held  liable  as 
original  makers  of  this  note  "  does  not  alt«r 
the  negotiable  character  of  the  note) ;  Wittr 
ti.  Michigan  Mut.  L.  Ina.  Cki.,  123  Ind.  411,  24 
N.  E.  141,  18  Am.  St  Rep.  327,  8  L.  R.  A. 
327  (a  waiver  of  demand  and  exemption  with 
provisions  for  renewal  and  for  attome^i 
fees)  ;  Denegre  Ft.  Milne,  10  I«.  Ann.  ^f 
(holding  that  "acceptance  woivml "  leaves 
the  negotiability  of  a  bill  undisturbed)  ;  Buf- 
falo Third  Nat.  Bank  o.  Bowman-Spring.  50 
N.  Y.  App.  Dir.  66,  63  N.  Y.  Suppl.  410  {« 
waiver  of  protest  with  reservation  of  title  to 
property  in  the  payee  until  payment  of  nota 
and  agreement  as  to  credits  and  against  ex- 
tension by  payee's  agent) . 

Waiver  of  ^Ugence  in  anit  and  of  notice  of 
protest  renders  the  note  non- negotiable. 
Hegeler  v.  Comstock,  1  a  D.  138,  45  N.  W. 
331.  8  L.  R.  A.  393,  decided  under  the  lUtn- 
tory  prohibition. 

Woivei  of  prMentment  and  notice  coopM 
with  authority  to  extend  the  time  of  payment 
without  notice  makes  the  paper  non-n^oU- 
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(0)  Wabbaht  to  Confbss  JuDQicaitT.  A  warrant  to  confeaa  jadgmeot  has 
been  neld  not  to  deetro;  the  negotiability  of  the  note,""  bnt  ia  some  states  a  dif- 
ferent rule  prevaile." 

(c)  Effed,  of  Option  For  Alternative  Payment.  A  negotiable  note  or  bill 
must  not  be  for  the  payment  of  money  or  the  perfonnance  of  some  other  tltiiig 
in  the  alternative ; "  but  where  there  is  a  condition  iu  a  note  that  it  may  be  dis- 
charged in  a  Bpecific  work  or  property  within  a  certain  time  it  has  been  held  that 
the  time  is  of  the  essence  of  the  contratjt,  and  that  it  becomes  an  absolute  con- 
tract for  the  payment  of  money  at  the  expiration  of  the  time  fixed  *'  or  at  matu- 
rity of  the  note,  if  no  other  time  is  designated,**  if  before  maturity  tlie  maker 
does  not  fi^ve  notice  of  liis  intention  to  pay  in  ench  manner,"  and  negotiability  is 
not  prejndiced  by  the  reservation  of  a  right  to  tlie  holder  to  elect  some  act  iu 
lien  of  payment. 

(ii)  ^ow  Mossy  Dbbignated.  The  money  may  be  designated  in  various 
ways,  and  by  any  word  or  phrase  which  indicates  money  and  not  mere  securities 
or  obligations.'     A.mong  the  more  usual  of  the  phrases  which  are  employed  to 


able.  Richmond  Second  Nat.  Bank  V.  Wheeler, 
TS  Mich.  546,  42  N.  W.  993. 

Sa  fouo. —  Tolman  t>.  Janaon,  100  Iowa 
«fi.  70  N.  W.  732. 

{foniot.—  Oilmore  c.  Hint,  50  Kan.  029, 
41  Fu.  603. 

Ummona. —  Fort  o.  Delee,  22  I^  Ann.  180, 
power  to  issue  execMition  in  case  o[  non-pay- 

Kebnulca. —  Kemp  t>.  Klaus,  8  Nebr.  24. 

OMo.— Cushman  c.  Welsh,  19  Ohio  St. 
53S.  Hie  negotiabiIit]r  does  not,  however, 
extend  to  the  warrant  (Osbom  t>.  Bawley,  19 
Ohio  130),  unless  eipresslj  conferred  Ut  con- 
fess a  judgment  in  favor  of  "  the  l^al 
holder  "  or  "  holder  "  and  is  invalidated  b;  a 
transfer  of  the  note  (Ream  v.  Merchants'  Nat. 
Bank,  2  Ohio  Cir.  Ct  43). 

39.  Richards  c.  Barlow,  140  Mass.  218,  0 
N.  £.  88  ("  Kt  any  time  hereafter,"  the  note 
being  payable  in  ninetj  days )  ;  Conrad  Beipp 
Brewing  Co.  t>.  UcKittrick,  8Q  Uicb.  Ifll,  46 
N.  W.  1080;  Carthage  First  Nat  Bank  r. 
Marlow,  71  Mo.  018  (with  attorney's  fees)  ; 
Orerton  c.  Tyler,  8  Pa.  St.  348,  46  Am.  Dec 
645  IfollouKd  in  Sweeney  v.  Tbicketun,  77  Pa. 
St.  131];  Draper  t>.  Sharp,  1  FittHb.  (Pa.) 
4TS.  But  see  Mclntyre  D.  Steel,  1  Wkly.  Notes 
Cas.  (Pa.)  494,  where  it  was  held  that  Over- 
ton e.  Tyler,  3  Pa.  St.  346,  46  Am.  Dee.  046, 
had  been  overruled  in  principle  by  Zimmer- 
msn  V.  Auderaon,  67  Pa.  St  421,  5  Am.  Rep. 
447. 

40.  Dennett  D.  Goodwin,  32  Me.  44;  Mat- 
thews c.  Houghton,  11  Me.  377;  Alexander  v. 
Oaks,  19  N.  C.  613;  Thompson  c.  Gaylard,  3 
N.  C.  ^0;  Lawrence  e.  Dougherty,  6  Yerg. 
(Tenn.)  436;  Looney  v.  Pincketon,  1  Overt 
(Tenn.)  3S4;  Going  r.  Barwick,  16  U.  C. 
Q.  B.  46.  See  also  Newborn  c.  Lawrence,  6 
U.  C.  Q.  B.  369.  But  see  Pool  v.  McCrary,  1 
Ga.  319,  44  Am.  Dec.  065  (under  statute)  ; 
Knight  r.  Connceticnt  River  Petroleum  Co.,  44 
Tt  472(holding  a  contract  of  sale  of  personal 
property,  reserving  to  the  vendor  the  right  to 
pay  a  certain  sum  of  money  in  lieu  of  the  de- 
livery of  the  property  sold  to  be  a  promissory 
note,  payable  dtiier  in  money  or  in  the  goods 
specified). 


41.  Alabama.—  Weaver  t>.  Lapsley,  42  Ala. 
601,  94  Am.  Dec.  OTl;  Schuessler  r.  Watson, 
37  Ala.  98,  70  Am.  Dec.  346;  Nesbitt  v.  Pear- 
son, 33  Ala.  666. 

Connectiout. — Hun  V.  Higby,  2  Root  (Conn.) 

190;  Lockwood  V.  Smith,  1  Root  (Conn.)  497. 

/Uinoit.— Jonea  r.  Hubbard,  17  111.  App. 

'Pettfut/lvania. —  Church  v.  Feterow,  2  Penr. 
4  W.  (Pa.)  301. 

Tesos.— Woods  C.  Parker,  38  Ten.  131; 
Baker  e.  Todd,  6  Tex.  273,  6fi  Am.  Dec  775. 

42.  Sebnier  v.  Fay,  12  Kan.  18^;  Dunklee 
V.  Goodnough,  68  Vt  113.  34  Atl.  427. 

43.  Plowman  v.  Riddle,  7  Ala.  776, 

44.  Louisville  Banking  Co.  c.  Gray,  123 
Ala.  261,  2B  So.  20fi  (wiUi  leave  to  the  payee 
—  a  bank  —  to  apply  on  the  not«  at  any  time 
Euiy  money  which  the  maker  may  have  in  the 
bank  on  deposit  or  otherwise)  ;  Stadler  e. 
Helena  First  Nat.  Bank,  22  Mont.  190, 56  Pac. 
Ill,  74  Am.  St.  Rep.  582  (under  Mont.  Civ. 
Code  (1896),  II  3094,  3990);  Dintmore  v. 
Duncan,  67  N.  Y.  573,  16  Am.  Rep.  534; 
Hodges  V.  Shuler,  22  N.  Y.  114  laffirming  24 

'  Barb.  (N.  Y.)  08] ;  Hoestatter  v.  Wilaon,  36 
Barb.  (N.  Y.)  307;  Hotchkiss  v.  National 
Shoe,  etc.,  Bank,  21  Wall.  {U.  S.)  364,  22 
L.  ed.  946;  N(«.  Inatr.  L.  |  324.  See  also 
McDonell  t.  Holgata,  2  Rev.  Ug.  29. 

4fi.  The  instnuneut  was  bald  neEOtiable 
when  payable  in:  Arkansas  money.  Wilburn 
f.  Greer,  6  Ark.  266  [dUltngviahing  Hawkins 
V.  Wallcins,  6  Ark.  481,  where  the  term  "Ar- 
kansas money"  was  limited,  qualified,  and  de- 
fined by  the  words  "  of  the  Fayettevilie 
Branch"].  Cash  notes.  Goading  c  Britain, 
1  Stew.  &  P.  (Ala.)  282.  Curren'  money, 
bainbridge  v.  Owen,  2  J.  J.  Marsh.  (Ey.) 
4S3.  Current  money  of  the  state.  Carter  tt. 
Penn,  4  Ala.  140 ;  HcCbord  v.  Ford,  3  T.  B. 
Mon.  (Ky.)  160  tdittinguiahing  Chambers  v. 
George,  5  Litt.  (Ey.)  336,  on  the  ground  that 
through  a  typographical  error  in  that  case 
the  word  "  currency  "  ajspears  as  "  money  "] ; 
Cockrill  V.  Kirkpatrick,  9  Mo.  697.  Exchange. 
Bradley  ».  Lill,  4  Bias.  [U.  H.)  473,  3  Fed. 
Cas.  No.  1,783  [ovemUing  Lowe  t>.  Bliat,  24 
III  103,  76  Am.  Deo.  742].  But  see  Hogue  c. 
[I,  C.  I.  e.  (n)] 
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designate  money  in  commercial  paper  are  bocIi  expressions  as  "  cnrrencj  "  *  and 


Edwards,  D  III.  App.  146,  263,  which  held  that 
no  action  against  a  bank  can  be  maintained 
upon  a  check  payable  in  exchange.  Good  cur- 
rent money  of  this  state.  Graham  V.  Adams, 
6  Ark.  261.  Lawful  current  money  of  Penn- 
Hylvania.  Wharton  C.  Morris,  1  Dall.  (Pa.) 
124,  I  L.  ed.  65.  lawful  money.  Dorranoe  o. 
Stewart.  1  Yeates  (Pa.)  34fl.  Legal  lender 
notes.  Kelly  o.  Ferguson,  46  How.  Pr.  (N.  Y.) 
411.  Like  funds  to  those  deposit«d.  Swift  e. 
Whitney,  20  111.  144;  Laugblin  p.  Marshall, 
19  III.  390;  Peru  Bank  v.  Farnsworth,  18  lit. 
603.  MiBBiBBippi  certificates  of  indebtedness. 
-Deason  i).  Taylor,  63  Miss.  607.  York  state 
hills  or  specie.  Keith  c.  Jones,  9  Johns. 
(N.  Y.)   120. 

The  instrument  wm  held  non-ncKotiable 
when  payable  in:  Bank  stock  or  lawful 
money  of  the  United  States.  Alexander  «. 
Oaks,  19  N.  C.  613.  Brandon  money.  Gordon 
V.  Parker,  2  Sm.  &  M.  (Miss.)  485.  Checks. 
Farmersville  First  Nat.  Bank  u.  GreenvillB 
Nat.  Bank,  84  Tei.  40,  19  S.  W.  334.  Con- 
federate bonds.  Prigeon  v.  Smith,  31  Tei. 
171.  County  scrip.  Jones  f.  State,  40  Ark. 
344.  Current  MisaisBippi  bank  money.  Hop- 
son  p.  Fountain,  6  Humphr.  (Tenn.)  140. 
Current  notes  of  the  state  of  North  Carolina. 
Warren  v.  Brown,  64  N.  C.  381.  East  India 
bonds.  Applebye  v.  Biddulph,  Bull,  N.  P.  272. 
Foreign  bitla.  Jones  v.  Fales,  4  Mass.  246. 
Compare  Sanger  v.  Stimpson,  8  Mass.  260. 
Good  solvent  cash  notes.  Ward  v.  Lattimer,  2 
Tex.  ^45.  But  this  becomes  an  absolute  prom- 
ise to  pay  money  if  payment  be  not  made  in 
the  alternative  commodity  on  the  daj*  ap- 
pointed. Grant  v.  Burleson,  38  Tex.  214; 
Smith  V.  Falwell,  21  Tex.  466;  Hopkins  ci 
Seymour,  10  Tex.  202;  Baker  p,  Todd,  6  Tex. 
273,  66  Am.  Dec.  TT6.  Government  scrip. 
Wilamouicz  g.  Adams,  13  Arlc.  12.  Land- 
ofhce  money  of  the  state  of  Illinois,  Scott  v. 
Com.,  5  J.  J.  Marsh.  (Ky.)  643.  New  York 
funds  or  their  equivalent.  Hasbrook  V. 
Palmer,  2  McLean  (U.  S.)  10,  11  Fed,  Cas. 
No,  6,188.  New  York  or  Chicago  exchange. 
Brooklyn  First  Nat.  Bank  o.  Slette,  67  Minn. 
425,  69  N.  W.  1148,  64  Am.  St.  Rep.  429; 
Chandler  v.  Calvert,  BT  Mo.  App.  368. 
Paper  medium.  Lange  v,  Kohne,  1  McCord 
(S.  C.)  116.  Sight  check.  Hamburg  Bank 
H.  Johnson,  3  Rich.  (S.  C.)  42.  Solvent  notes 
and  accounts  of  other  men.  Williams  v.  Sims, 
22  Ala.  612.  State  paper.  Madison  County 
V.  Bartlett,  2  III.  67.  Tennessee  money.  Tay- 
lor V.  Neblett,  4  Heisk.  (Tenn.)  4B1  [ocerrul- 
Mtg  Searcy  p.  Vance,  Mart.  &  Y.  (Tenn.)225], 
Tennessee  or  Alabama  money  or  its  equiva- 
lent. Chevaliier  v.  Buford,  1  Tex.  603.  United 
States  bonds.  Blouin  t>.  Hart,  30  La.  Ann. 
714;  Easton  o.  Hyde,  13  Minn.  90.  So  of  a 
New  York  note  payable  "  in  Canada  money  " 
(Thompson  t>.  Sloan,  23  Wend.  (N.  Y.)  71, 
36  Am.  Dec.  646),  of  a  Canadian  note  pay- 
able "  in  Canada  bills  "  (Gray  P.  Worden,  29 
U.  C.  Q.  B  635) ,  of  an  order  to  pay  A's  not* 
INoyes  c.  Gilman,  65  Me.  689),  or  of  a 
promise  to  pay  A'b  hill  of  exchange  (Bradt  v. 
Krank,  164  N.  Y.  516,  68  N.  E.  667)  ;  but  a 
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promise  to  pay  two  hundred  dollars  "bor- 
rowed money,  in  State  Bank  of  Tennessee  and 
Kentucky,"  describes  the  funds  borrowed  and 
not  those  to  be  paid  ( Womack  c  Walling,  1 
Baxt.  (Tenn.)  426 1. 

46.  Arkanaas. —  Burton  t>.  Brooks,  25  Ark. 
215,  "greenback  currency."  Contra,  "com- 
mon currency  in  Arkansas,"  where,  at  the 
time  of  suit,  the  terms  unquestionably  meant 
bank-notes  or  paper  issues.  Dillard  c.  Evana, 
4  Ark.  175. 

Georgia. —  Echols  r.  Grattan,  42  Ga.  547, 
"  whatever  good  currency  may  be  used  at  tliB 
time  the  nota  falls  due." 

/llinou.— Northern  Bank  r.  Zepp,  2S  111 
ISO;  Trowbridge  D.  Seaman,  21  lU.  101;  Sinft 
ff.  Whitney,  20  111.  144.  "In  Illinois  car- 
rency,"  being  currency  of  the  place  and  by 
implication  of  the  place  of  payment.  Chi- 
cago Mar,  Bank  v.  Rushmore,  28  111.  463; 
Chicago  Mar.  Bank  v.  Bimey,  28  111.  90;  Chi- 
cago F.  &  M.  Ins.  Co.  r.  Keiron,  27  III.  501. 

Indiana. —  Brake  c.  Markle,  21  Ind.  433,  S3 
Am.  Dec.  358. 

Kentucky. —  "  Kentucky  currency."  Lamp- 
ton  c.  Haggard,  3  T.  B.  Mon.  (Ky.)  149  [rk 
plaining  Chambers  f.  George,  6  Litt.  (Ky.) 
336,  where  a  note  payable  "  in  the  currency 
of  this  state  "  was  beld  non -negotiable,  on  the 
ground  that  the  expression  "  currency  of  this 
state  "  had  then  a  different  popular  meaning]. 

Louisiana. —  Fry  V.  Dudley,  20  La.  Ann. 
368. 

Michtgan. —  Phelps  r.  Town,  14  Mich,  374. 
"  In  Canada  currency,"  where  it  was  payable 
in  Canada.  Black  v.  Ward,  27  Mich.  191,  IS 
Am.  Rep.  162. 

Hinneaota. —  Butler  r.  Paine,  8  Minn.  3E4. 

HisaiaBippi. —  Mitchell  f.  Heivitt,  6  Sm. 
k  M.  (Miss.)  361,  "currency  of  the  stale  of 
Mississippi." 

Sew  York. —  Frank  f.  Weasels,  64  N.  T. 
156  ("  paper  currency  "]  ;  Eble  v.  Chittenangi) 
Bank,  24  N,  Y.  548  ("New  York  SUte 
currency  "),  Contra,  where  "  payable  in  Penn- 
sylvania or  New  York  paper  currency  to  be 
current  in  the  state  of  Pennsylvania,  or  ths 
state  of  New  York."  Leiber  r.  Goodrich,  5 
Cow.  (K.  Y.)   186. 

Xorth  Carolina.— J ahaaoa  c.  Miller,  TS 
N.  0.  439  ("the  common  currency  of  IM 
country");  Blackburn  v.  Brooks,  65  N,  C. 
413  ("  undepreciated  currencj-,"  meaning  ".01^ 
dinary  business  currency"). 

Oftio. —  Citizens'  Nat.  Bank  v.  Brown,  46 
Ohio  St.  39,  11  N.  E.  799,  4  Am.  St.  Hep.  528; 
Howe  o.  HarlnesB,  II  Ohio  St.  449,  78  Am. 
Dec.  312.  "  Currency  of  Zanesville."  Dugaa 
e.  Campbell,  1  Ohio  116. 

ViryiBta.— Caldwell  p.  Craig,  22  Grstt 
(Va.)   340,  "currency  at  its  specie  value." 

Wi«oo*Min, — Klauber  p.  Biggerstaff,  47  Wi). 
661,  3  N,  W.  357,  32  Am.  Rep.  773,  0  C«itr. 
L.  J.  488  leaplaining  and  crilieUing  Ford  V. 
Mitehell,  16  Wis.  304]. 

f7ni(eif  «(a((w.— Trebilcock  r,  Wilson,  1! 
Wall.  (U.  B.)  687,  20  L.  ed.  460;  Paup  V. 
Drew,  10  How.  (U.  S.)  218,  13  L.  ed.  394. 

Canada.—  Wallace  V.  Souther,  18  Can.  Sn- 
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"  cnrrent  fnnds," "  and  to  mako  it  payable  "  in  gold  "  "  ia  to  make  it  payable  in 
moDe;,not  bullion  ;*  but  negotiable  paper  cannot  be  made  payable  in  bank-notes."* 

prciaa  Ct.  717;  St.  Stephen  Branch  E.  Co.  e. 
BUd,  13  N.  Bninew.  130;  Chicago  Third 
N«t  Bwik  t>.  Cosby,  43  U.  C.  Q.  B.  68,  41 
U.  C.  Q.  B.  402. 

COBtit. — Alahama. — Mobile  Bank  v.  Brown, 
ti  Ala.  108;  CarlUIe  c.  Davis,  7  AU.  42 
("common  currency  of  AlabMua,"  meaning 
buik-noteB). 

foira. —  Huse  v.  Hamblin,  29  Iowa  601,  4 
I.  Rep.  244;  RindakoS  e.  Barrett,  11  Iowa 


172. 

IftMOiiri. —  Farvell  v.  Kennett,  T  Ho.  SOS. 
But  see  Cockrill  c.  Kirkpatrick,  0  Mu.  007, 
There  the  note  was  payable  in  "  currency  of 
this  state." 

PexMylconMi. —  Loudon  Sav.  Fund  Soc.  C 
Hageratown  Sav.  Bank,  36  Pa.  St.  408,  78 
Am.  Dec.  300. 

reNneMee.-:— Cofan  c.  Hill,  1  Heigk.  (Tenn.) 
SIS, "  currency  of  the  country,  hut  not  in  Con- 
federate notes." 

47.  Llahama. —  Lac^  d.  Holbroolc,  4  Ala. 
S8,  "  funds  current  in  the  citj  of  New  York." 

f  Hi«oi*.— Wood  F,  Price,  46  111.  435;  Marc 
f.  Knpter,  34  Dl.  286,  28  HI.  388;  Galena 
Ins.  Co.  ■>.  Kupfer,  28  IlL  332,  81  Am.  Dee. 
£S4. 

fansoa.—  Blood  v.  Northup,  1  Kan.  28. 

ifaine.—  Hatch  C.  Dexter  First  Nat.  Bank, 
94  Me.  348,  47  Atl.  DOS,  80  Am.  St.  Rep.  401. 

Jfaryland.—  Laird  c.  State,  61  Ud.  309. 

HtVraaka.'^^  Kirkwood  V.  Exchange  Nat. 
Bank,  40  Nebr.  407,  5S  N.  W.  1I3G;  Kirk- 
irood  e.  Hastings  First  Nat.  Bank,  40  Nebr. 
484,  58  N.  W.  1016,  42  Am.  St.  Rep.  6S3,  'l<k 
L.  R.  A.  444. 

Ohio. —  Citizens'  Nat.  Bank  o.  Brown,  46 
Ohio  St.  39,  11  N.  E.  799.  4  Am.  St.  Rep. 
526 ;  White  V.  Richmond,  16  Ohio  G  ("  current 
funds  of  the  State  of  Ohio"). 

[/nifed  States.—  Bull  v.  Kasson  First  Nat. 
Bank,  123  U.  S.  106,  8  S.  Ct.  02,  31  L.  ed. 
97. 

Contra.— /nduma.— National  State  Bankt>. 
RcDgel,  51  Ind.  393;  Conwell  c.  Pumphrey,  9 
Ind.  136,  68  Am.  Dec.  611. 

foNM.— Haddock  c.  Woods,  46  Iowa  433. 
But  it  maj  be  shown  to  be  negotiable  by  proof 
that,  under  customs  prevailing  at  the  time 
and  place  of  its  execution,  the  term  was  un- 
derstood to  mean  money  and  that  such  funds 
circulated  as  money.  American  Emigrant  Co. 
c.  Clark,  47  Iowa  671. 

JVorfk  Carolina. —  Johnson  "0.  Henderson,  TO 
N.  C.  227. 

Penntyluanta. —  Wright  O.  Hart,  44  Pa.  8L 
454,  "  current  funda  at  Pittsburgh." 

rewac.—  Texas  lAnd,  etc.,  Co.  v.  Carroll,  63 
Tu.  48,  CS.  But  see  Williams  t>.  AmU,  30 
Tex.  37. 

7«rmoiit.—  Collins  v.  Uneoln,  11  Vt.  268. 

VimoMtn.—  Lindsay  c.  McClelland,  IS  Wis. 
481.  86  Am.  Dec  786;  Piatt  p.  Sauk  County 
Bank,  17  WU.  222.  But  these  eases  are  ex- 
plained and  criticized  in  Klanber  v.  Bigger- 
rtaR,  47  Wis.  E61,  3  N.  W.  367,  32  Am.  R«>. 
373. 


S48. 

See  also  Banks  ard  Bankino,  6  Cyc.  521, 
note  81 ;  and  1  Cent.  Dig.  tit.  "  Bills  and 
Notes,"  I  396. 

48.  "  In  specie  oi  its  equivalent "  is  good. 
Rhyne  c.  Wacaser,  63  N.  C.  38.  But  oonlra, 
as  to  a  note  made  payable  "  in  lawful  funds 
of  the  United  States  or  its  equivalent."     Og- 


!,  I  'rei 


13. 


Mexican  silver  dollais.- — A  note  far  "one 
thousand  Mexican  silver  dollars "  is  good. 
Uogue  e.  Williamson,  86  Tex.  563,  22  S.  W. 
680,  34  Am.  St.  Rep.  323,  20  L.  R.  A.  481. 

40.  StrickUnd  v.  Holbrooke,  75  Cal.  208, 
17  Pac.  204  ("United  States  gold  coin"): 
Woodc.  BuUens,  6  Allen  (Mass.J  616  ("gold 
dollars")  ;  Chrysler  v.  Eenois,  43  N.  Y.  ZOO 
("gold  dollars  "). 

oO.  JfoMaokuwII*. — Jones  <B.  Falee,  4  Moss. 
245. 

AortA  Carolina. —  State  p.  Corpening,  32 
N.  C.  68. 

i'rnn«yluania. —  Gray  c.  Donahoe,  4  Watta 
(Pa.)  400. 

Tetmeaaee. —  Taylor  e.  Neblett,  4  Heisk. 
(Tenn.)  491;  Hopson  o.  Fountain,  6  Humphr. 
(Tenn.)  140;  Childress  c.  Stuart,  Peck  (Tenn.) 
270. 

Vermonf.— Collins  c.  Lincoln,  11  Vt.  288, 
"  current  bills." 

United  Statet. —  Irvine  v.  Lowry,  14  Pet. 
(U.  S.)  293,  10  L.  ed.  462,  "office  notes  of  the 
Lumberman's  Bank." 

England. —  Em  p.  Imeson,  2  Rose  22G,  "  Cash 
or  Bank  of  England  Notes." 

See  7  Cent.  Dig.  tit.  "  Billa  and  Notes," 
I  306. 


Stew.   (Ala.)   570. 

Miaaiaaippi, —  Bonnell  c.  Covington,  7  How. 
(Miss.)  322,  of  designated  banks. 

yaw  York.—  Little  o.  Pbenix  Bank,  2  Hill 
(N.  Y.)  425  [alarmed  in  7  Hill  (N.  Y.)  350]. 
Bnt  in  Pardee  v.  Fish,  60  N.  Y.  266,  10  Am. 
Rep.  176,  it  was  tield  that  "current  bank- 
notes ''  are  "  notes  or  bills  used  in  general 
circulation  as  money,  and  constituted  the  gen- 
eral currency  of  the  country  recognized  by 
law  at  the  time  and  place  where,  payment  nos 
to  be  made  and  demanded."  And  to  the  ef- 
fect that  a  promissory  note  payable  "  in  bank- 
notes current  in  the  city  of  New  York  "  is  a 
negotiable  note,  within  the  New  York  stat- 
ute see  Judah  c.  Harris,  10  Johns.  (N.  Y.) 
144. 

North  Carolina. —  Lackey  V.  Miller,  61  N.  C. 
2S. 

Ohio. —  Shamokin  Bank  c  Street,  16  Ohio 
St.    1,   of   designated   banks.      Contra,   whera 

fiayable  "  in  current  Ohio  bank  notes."  Swet- 
and  o.  Creigh,  16  Ohio  118;  Morris  v.  Ho- 
wards, 1  Ohio  ISO. 

Pennaybiimia. —  Orajr  t>.  Donahoe,  4  Watte 
(Pa.)  400. 
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Tbe  words  "  dollars  "  "  and  "  sterling  "  ■  meaa  "  dollars  "  and  "  eterlinf; "  where 
the  paper  is  to  be  paid. 

(in)  AMOmrr — (a)  Must  Be  Certain — (1)  In  General.  To  constitnte  a 
negotiable  instrument  it  must  be  for  the  payment  of  a  certain  amount,"  and  this 
is  m  some  states  especially  provided  by  statute,"  but  it  is  sufficient  if  the  amount 
■caa  be  certainly  ascertainea  by  the  tcnns  of  the  note  or  bill."    If,  however,  the 


Tennatee.—Wolte  c.  Tyler,  1  Heiek.  (Tenn.) 
313;  McDowell  c.  Keller,  4  Coldw.  (Tenn.) 
SE8;  SiBipBon  v.  Moulden,  3  Coldw.  (Tenn.) 
42B ;  Whiteman  V.  Childress,  .'.  UumphT. 
(Tenn.)  303  (of  designated  bank);  Kirkpat- 
rick  V.  MoCullough,  3  Uumphr.  (Tenii.)  171, 
.39  Am.  Dec.  ISB;  Gamble  v.  Hatton,  Peck 
(Tenn.)  130. 

United  Utatet. —  Pry  u.  Rousseau,  3  Mc- 
Lean (U.S.)  106,  fl  Fed.  Cas.  No.  6,141,  "cur- 
rent bank  notes,  receivable  at  tbe  counter  of 
aaid  bank." 

Hotea  of  certun  deaignated  buki.— Arfean- 
.«M.— Mitchell  c.  Walker.  4  Ark.  145. 

iTeniuefcy—  Breckinridge  o.  Ralls,  4  T,  B. 
Mon.  (Ky.)  633;  January  r.  Henry,  3  T.  B. 
Mon.  (Ky.)  8;  Stuoker  v.  Miller,  6  Litt.  (Ky.) 
235;  Campbell  p.  Weister,  1  Litt.  (Ky.) 
30. 

Korth  CaroUna.—  Patton  r.  Hunt,  64  N.  C. 
163. 

Pmmylvania. —  McCormick  c.  TrotteT,  10 
fierg.  k  R.  (Pa.)  04. 

Terme»Me. —  Kirkpatrick  r.  McCullougli,  3 
Humphr.  (Tenn.)  171,  38  Am.  Dec.  168  lover- 
ruling  Debeiry  r.  Darnell,  S  Yerrf.  (Tenn.) 
451]. 

Virginia. —  Beirne  v.  Dunlap,  S  Leigh  (Va.) 

Contra,  where  the  note  is  payable  in  not«B 
«f  designated  banks  "  payable  and  negotiable 
in  any  bank  in  the  state."  Besancon  v.  Shir- 
ley, 0  Sm.  t  M.  (MisH.)  467. 

SI.  Womack  v.  Walling,  1  Bait.  (Tenn.) 
426;  Donley  v.  Tlndall,  32  Tex.  43,  6  Am. 
Bep.  234;  Atlantic,  etc.,  R.  Co.  O.  Carolina 
Nat.  Bank,  10  Wall.  (U.  S.)  648,  22  L.  ed. 
100;  llwrington  v.  Smith,  8  Wall.  (U.  S.) 
1,  10  L.  ed.  361.  See  also  Bankb  aito  Bank- 
JNO,  6  Cyc.  629,  note  54.  Compare  Cook  v. 
Lillo,  103  U.  S.  702,  28  L.  ed.  460;  New  York 
V.  New  York  County,  7  Wall.  (U.  S.)  28,  10 
L.  ed.  60. 

62.  Kearney  c.  King,  2  B.  *  Aid.  301; 
Lanbdowne  r.  Lansdowne,  2  Bligh  60,  4  Eng. 
Seprint  260;  Taylor  r.  Booth,  1  C.  ft  P.  286, 
IB  E.  C.  L.  172. 

A  note  foi  £500  sterling  !■  payable  In  a 
certain  aum  of  "  money  "  and  therefore  nego- 
tiable. King  V.  Hamilton,  8  Sawy.  (U.  S.) 
187,  12  Fed.  478. 

S3.  Dittriet  of  Columbia. —  Russell  v.  Rua- 
•ell,  1  MacArthur  (D.  C.)  263. 

loKo. —  Smith  r.  Marland,  50  Iowa  645,  13 
N.  W.  852. 

Kentucky/. —  Gaar  v.  Louisville  Banking  Co., 
11  Bush   (Ky.)    ISO,  21  Am.  Rep.  209. 

Louiaiana. —  Agnel  v.  Ellis,  McGloin  (!«.) 
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Matiaohuiettg. —  Fiake  v.  Witt,  22  Kck. 
(Mass.)  83;  Cushman  t).  Haynes,  20  Pid. 
(Mass.)  132. 

Michigan. —  Port  Huron  First  Nat.  Bsuk 
V.  CarMD.  60  Mich.  432,  27  N.  W.  589. 

MiatiMiippi. —  Matthews  c.  Redwine,  2J 
Misa.  233. 

Uittovri.—  Stillwell  v.  Craig,  58  Mo.  24. 

Rhode  Island. —  American  Nat.  Bank  e. 
Sprague,  14  R.  L  410. 

United  Btatet. —  Haabrook  v.  Palmer,  2  Uc- 
Lean  (U.  S.)  10,  11  Fed.  Caa.  No.  6,168. 

England.—  Bolton  c.  Dugdale,  4  B.  ft  Ad. 
619,  2  L.  J.  K.  B.  104,  1  N.  ft  M.  412.  24 
E.  C.  L.  273 ;  Jones  v,  Simpson,  2  B.  ft  C. 
318,  3  D.  ft  R.  545,  2  L.  J.  K.  B.  O.  S.  22,  2« 
Rev.  Rep.  371,  0  E.  C.  L.  145;  Ayrey  c.  Feara- 
sides,  4  M.  ft  W.  188;  Smith  v.  Nightingale, 2 
Stark.  375,  20  Rev.  Rep.  804,  3  K  C.  L.  462. 

See  T  Cent.  Dig.  tit.  "  Bllla  and  Notes," 
I  390. 

D4.  Negotiable  InatnunentB  Law,  section 
21,  provides  as  follows:  "The  sum  payable 
Is  a,  sum  certain  within  the  meaninK  of  thin 
act,  although  it  is  to  be  paid:  1.  With  inter- 
est; or  2.  Bj>  stated  instalments;  or  3.  B; 
stated  instalments,  with  a  provision  that  upon 
default  in  payment  of  any  instalment  or  of  in- 
terest, the  whole  shall  become  due ;  or  4.  With 
exchange,  whether  at  a  fixed  rate  or  at  tbe 
current  rate;  or  5.  With  costs  of  colleetionor 
an  attorney's  fee,  in  case  payment  shall  oat 
be  made  at  maturity."  Section  36  providei 
that  "  where  the  language  of  tbe  instrunKst 
is  ambiguous,  or  there  are  omissions  therein, 
the    following   rules    of   construction   apply: 

1.  Where  the  sum  payable  is  expressed  in 
words  and  also  in  figures  and  there  is  a  dis- 
crepancy  between  the  two,  t^  sum  denoted 
by  the  words  is  the  sum  payable;  but  if  thft 
words  are  ambiguous  or  uncertain,  referencei 
may  be  had  to  the  figures  to  fix  the  amount; 

2.  Where  the  instrument  provides  for  tbe 
payment  of  interest,  without  specifying  tbe 
date  from  which  interest  is  to  run.  the  inter- 
est runs  from  the  ilat«  of  the  instrnmeut,  ami 
if  the  inatruuMst  is  undated,  from  the  isnis 
thereof." 

Tke  Billa  of  Ezchuige  Act,  section  9,  ie 
substantially  the  same  as  the  above  sectioM 
21  and  38,  except  tbe  provision  for  fees  ssd 
coats  of  collection. 

fi6.  fllinota. —  Bowes  f.  Industrial  Bank, 
68  ill.  App.  408,  holding  that  tbe  sum  may  be 
adopted  from  the  face  of  the  instrument  u 
in  case  of  an  order  indorsed  on  an  architeeti 
certificate  of  builders'  work  done. 

Indiana. — McWborter  v.  Norris,  B  Ind.  .^V9- 
490,  34  N.  B.  864,  37  N.  &.  21,  a  promise  to 
pay  an  annujil  sum  during  ttte  life  (rf  tbe 
payee. 
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unonnt  ie  to  be  determiaed  by  future  salee  or  collectioiis,'*  or  if  it  contemplates 
fatare  and  uncertain  increase  or  diminution"  it  is  uncertain  and  the  paper  is  not 
negotiable ;  but  nacertainty  is  not  to  be  iiapated  by  reason  of  an  obnons  omis- 
sion" or  misspelline.^ 

(3)  Etfsot  of  hxEODTmo  is  Blank.     The  leaving  of  a  blant  for  the  amount 


ifoMe.—  Hatch  r.  Dext«r  First  Nat.  Builc, 
M  Me.  348,  47  Atl.  908,  80  Am.  St.  Rep.  401. 

Iftekt^an. —  Knight  c.  Jonw,  21  Mich.  161, 
a  note  for  "  the  atUD  making  four  hundred  and 
fifty  dollars,  oa  the  first  day  of  January, 
eighteen  hundred  and  sixty-eight." 

Vew  Torn.—  Ballard  c.  Bumside.  40  Barb. 
(N.  Y.)  108,  a  joint  note  to  pay  "the  iiuns 
Wt  oppoaite  our  names." 

&<Mt\  Carolifia. —  Bay  e.  Freassr,  1  Bay 
(S.  C.J  66,  "pay  the  within  contents,"  etc., 
indorsed  on  a  bond. 

Ttxat. —  Smith  v.  Clopton,  4  Tex.  109,  for 
one  dollar  and  fif^  oents  "  for  each  and  vnrj 
acre  of  land  which  .  .  .  said  Waldrop  has 
tbis  day  sold  to  me,"  afterward  indorsed  by 
maker:  "  Since  the  within  was  written,  the 
land  has  been  surveyed  and  found  to  be  sixty- 
trc  acres,  which  will  make  the  within  call 
for  197  .SO." 

[7ak.— McBride  v.  Collins,  4  Utah  181,  7 
Pac.  647,  an  order  for  payment  on  a  contraet 
wbere  the  amount  is  ascertainable  by  maaa* 
Bremen t  stated  and  calculation. 

Credita  indoraed  on  the  note  after  ezecntloa 
sad  before  delivery,  while  reducing  the 
aiDDunt,   do  not  render  it  uncertain.     Smith 


56.  Maine.~Ugio  v.  Staples,  16  Me.  2SE. 
UoMochuMtt*. —  Fiske   V.    Witt,   22    Pick. 

IMass.)   83. 

ViMiasipfH. —  Matthews  v.  Radwine,  23 
Mise.  233,  contingent  on  receipt  on  an  ezeeu- 

Penntjfloaraa. —  Jackson  v,  Tilghman,  1 
Miles  (Pa.)   31. 

England. —  Jones  «.  Simpson,  2  B.  &  0. 
318.  3  D.  &  K.  645,  3  L.  J.  K.  B.  O.  S.  22,  26 
Ber.  Rep.  371,  9  E.  C.  L.  145. 

57.  Tne  snonnt  is  nncertain  where  it  eon- 
templates  the  addition  of  future  premiuma 
(Lime  Rock  F.  ft  M.  Ins.  Co.  e.  Hewett,  60 
Me.  407 ;  Mairett  v.  EquiUble  Ins.  Co.,  64  Me. 
S37:  Dodge  e.  E^enon,  34  Me.  S6;  Palmer 
0.  Ward,  6  Gray  (Mass.)  340),  of  taxes  that 
may  he  levied  upon  it  or  upon  a  collateral 
mortj^ge  (Carmody  c.  Crane,  110  Mich.  608, 
<8  N.  W.  268;  Farquhar  r.  Fidelity  Ins.,  etc., 
Co.,  13  Phila.  (Pa.)  473,  36  Leg.  Int.  (Pa.) 
4IM).  or  of  other  sums  that  may  be  due 
(Bolton  p.  Dugdale,  4  B.  A  Ad.  619.  2  L  J. 
K.  B.  104.  1  N.  *  M.  412,  24  E.  C.  L.  273 ; 
Smith  V.  Nightingale,  2  Stark.  376,  20  Rev. 
Sep.  694,  3  E.  C.  L.  462)  ;  or  the  deduction 
of  advances  and  expenses  (Cushman  c. 
Hsynes,  20  Pick.  (Mass.)  132),  of  overcharges 
to  be  shown  in  bills  rendered  fov  material 
(Green  F.  Austin,  T  Iowa  621),  of  errors  in 
a  settlemcut  (Frink  v.  Ryan,  4  ni.  322),  of 
ftes  and  coats  (Agnel  e.  Ellis,  McGloin  (La.) 
67),  of  other  amounts  that  may  be  owing 
(Leeds  r.  Lancashire,  2  Campb.  20G;  Barlow 
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D.  Broadbuist,  4  Moore  C.  P.  471,  16  E.  C.  L. 
381],  or  t^  reference  to  a.  market  price  at 
time  of  maturity  (Lent  v.  Hodgman,  16  Barb. 
(N.  ¥.)  274).  So  of  an  order  to  pay  what- 
ever sum  might  be  due  the  drawers  on  settle- 
ment  (Bacon  r.  Batee,  63  Vt.  30) ;  of  an  in. 
Btrument  which  provides  that  a  lees  amount 
paid  at  maturity  atiall  cancel  the  instrument 
(Fralick  v.  Norton,  2  Mich.  130,  65  ^tn.  Dec. 
G6;  Mansfield  Sav.  Bank  v.  Miller,  2  Ohio 
Cir.  C%.  96 ;  National  Bank  of  Commerce  r. 
Feeney,  12  S.  D.  166,  SO  N.  W.  186,  70  Am. 
St.  Rep.  694,  46  L.  R.  A.  732)  ;  or  of  one 
which  adds  to  such  provision  a  reservation 
of  title  in  the  property  for  which  the  note 
was  given  with  a  power  to  take  possession 
and  sell  on  default  (Edwards  o.  Ramsey,  30 
Minn.  91.  14  N.  W.  272  [following  Syracuse 
Third  Nat. '  Bank  v.  Armstrong,  25  Minn. 
630]). 

&8.  Conneotiout. — Booth  v.  Wallace.  2  Root 
(Conn.)  247.  a  note  given  for  "thirty-two, 
twelve  shillings,  and  five,  pence." 

Illinoif.— Beardsley  v.  Hill,  61  HI.  354  (a 
note  for  "  one  hundred  and  ninety.one,  fifty 
cents  ")  ;  Corgan  v.  Frew,  39  HI.  31,  89  Am. 
Dec.  286  ( a  note  in  figures  and  words,  "  $600 
,  .  .  five  hundred"). 

Indiana. —  Ohm  v.  Yung,  63  Ind.  432. 

Maine. —  Coolbroth  v.  Purinton,  20  Me. 
469. 

Maataefuiaetu. —  Sweetser  f>.  French,  13 
Mete.  (Mass.)  262.  where  the  word  "  dollars  " 
was  supplied  by  marginal  figures. 

MitaouH. —  MutHII  v.  Handy,  17  Mo.  406 
(a  note  for  "fifty-two  25-100");  Grant  v. 
Brotherton,  7  Mo.  458. 

Nebratka.— State  v.  Western  Bank,  34 
Nebr.  176,  51  N.  W.  749,  a  draft  which  "  sUted 
the  amount  in  figures  as  '  $600,'  and  in  writ- 
ing '  five  and  no  100  dollars.' " 

OAio.— McCoy  v.  Gilmore.  7  Ohio  268, 
"eight   hundred    and   sixty-eight  .  .  .  $868." 

TenrKMee.—  Williamson  c.  Smith,  1  Coldw. 
(Tenn.)  1,  73  Am.  Dec.  478,  with  words  and 
figures  but  no  "  dollars  "  or  dollar  mark. 

TeiMu. —  Garrett  p.  Interstate  Bank,  79  Tex. 
133,  16  8.  W.  224;  Petty  p.  Fleishel,  31  Tex. 
169,  98  Am.  Dec.  G24  (where  the  marginal 
figures  supplied  the  word  "dollars"). 

Vermont.- —  Northrop  v.  Sanborn,  22  Vt. 
433,  54  Am.  Dec.  83,  an  order  for  "37,88," 
without  any  mark  (3)  expressing  dollars. 
Contra,  Brown  v.  Behee,  I  D.  Chipm.  (Vt.) 
227,  6  Am.  Dee.  728,  where  there  were  no 
marginal  figures. 

Virginia, —  Harman  v.  Howe,  27  Gratt. 
(Vtt.)  676. 

England. —  Phipps  v.  Tanner,  5  C.  *  P.  488, 
24  E.  C.  L.  66S;  Elliot's  Case,  2  East  P.  C. 
961. 

59.  Ohm  V.  Yung,  63  Ind.  432;  Bumham 
p.  Allen,  1  On^  (Mass.)  496. 

[I.  C.  1,  e.  Cm),  (A).  (2)] 
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authorizes  the  holder  to  fill  it  with  any  amoant "'  and  he  cannot  set  np  as  against  a 
hona  fide  holder  for  value  "  that  tlie  actual  anthoritj  ^ven  bj  him  has  been 
exceeded.**  The  amount  for  which  a  blank  may  be  filled  is,  however,  often 
reBtricted  by  the  marginal  figures,**  and  it  has  been  held  to  constitute  a  material 
alteration  to  tear  the  figures  off  the  paper  and  raise  the  amount,"  or  to  write,  in 

irmlu«%. —  Smith  ».  Lockridge,  8  Biuh 
(Ky.)  423  i  Jones  e.  Shelbyville  P.,  ete.,  In*. 
Co.,  1  Mete.  (Ky.)  68;  Hftll  e.  Bank.  6  Duw 
<Kj>.)  268;  Commonwealth  Buik  t.  Curry,  2 
Dftiu  (Ky.)  142;  Limestone  Bank  d.  Penick, 
5  T.  B.  Mon.   (Ky.)   26. 

If otne.— AbboU  t>.  Rose,  62  Me.  194,  IS 
Am.  Rep.  427, 

UaKaach,u%ett». —  Putnam  o.  Sullivan,  4 
Mass.  46.  3  Am.  Dec.  208. 

Vev)  Fork.— Chemung  Canal  Bank  c,  Br»d- 
ner,  44  N,  Y.  680;  Van  Duzer  e.  Howe,  21 
N.  Y.  531. 

"Si^ih  Co/rolxtio.. —  UcArthur  c.  MeLeod,  51 
N.  C.  475, 

So'ath  Carolina. —  This  is  true  also  of  an 
before  delivery.     Diereks  c.  Roberts, 


80.  AtabatiHi. —  Roberts  v.  Adams,  8  Port. 
(Ala.)   207,  33  Am,  Dec.  BBl.  ■ 

Kentuoky. —  Hall  c.  Commonwealth  Bank, 
S  Dana  (Ky,)  258,  30  Am.  Dec.  685;  Com- 
monwealth Bank  e,  Curry,  2  Dana  (Ky.) 
142;  Limestone  Bonk  v.  Penick,  5  T,  B.  Mod. 
(Ky.)  25. 

Vusiaatppi. —  Hemphill  r.  State  Bank,  6 
Sm,  k,  M.  (Miss.)  44;  Johnson  c.  Blaadale, 
1  Sm.  ft  M.  (MiBs.)   17,  40  Am.  Dec.  85. 

ffeio  Forfc. —  Grlgga  v.  Howe,  31  Barb. 
(N.  Y.)  100;  Mitchell  e.  Culver,  7  Cow. 
(N,  Y.)   336. 

'SorlK  CaroUna. —  Humphreys  C,  Finch,  B7 
N.  C.  303,  1  S.  E.  870,  2  Am.  St.  Rep.  293; 
McArthur  c.  McLeod,  61  N.  C.  475. 

Ohio.—  Fullerton  e.  Sturges,  4  Ohio  St.  629, 

South  Carolina. —  Diereks  v.  Roberta,  13 
S.  C.  338;  Carson  v.  Hill,  1  McMull,  (8.  C.) 
76  (where  one  fllled.  in  the  amount  deeifcnatad 
by  marginal  figures  aft«r  making  advances 
beyond  that  sum). 

Tennessee. —  Friuier  P.  Qaines,  2  Bait. 
(Tenn.)   92. 

Vermont. —  Hichigan  Ins.  Co,  V,  Leaven- 
worth, 30  Vt.  II. 

Firjjinia,— Frank  t>.  Lilienfeld,  33  Gratt 
(Va,)  377, 

But  not  so  wliere  tile  amount  to  be  paid 
on  a  corporation  bond  depends  on  the  place 
of  payment  to  be  indorsed  on  the  bond  (Ar- 
sons r.  Jackson,  99  U.  S.  434,  26  L.  ed.  467) 
or  where  there  is  a  blank  for  attorney's  com- 
miaaions,  leaving  the  amount  payable  uncer- 
tain (Johnston  P,  Speer,  92  Pa,  St,  227,  37 
Am.  Rep.  675). 

If  an  excessive  amonnt  la  written  in  a  blank 
for  attorney's  fees  it  may  be  reduced  to  a 
reasonable  amount.  White  P.  Alward,  35 
III.  App.  1S5. 

61.  Where  the  payee  bad  notice  that  the 
authority  was  limited  to  a  specific  sum  it 
was  held  that  it  would  not  suffice  for  a 
larger  sum  on  the  payment  of  a  further 
consideration.     Clower  ti.  Wynn,  59  Qa,  Z4Q, 

62.  Alabama. —  Decatur  Bank  v.  Spence,  9 
Ala.  800;  Huntington  r.  Mobile  Branch  Bank, 
3  Ala.  I8G;  Herbert  v.  Huie,  1  Ala.  18,  34  Am. 
Dec.  756. 

/(linois.— Merritt  c.  Boyden,  191  111.  136, 
60  N.  E.  907,  85  Am.  St.  Rep.  246;  Young  p. 
Ward,  21  1)1.  223. 

Indiana, — .Wilson  v.  Kinsey,  40  Ind.  35; 
Johns  V.  Harrison,  20  Ind,  317,  This  is  true 
also  of  a  surety.  Gothrupt  p.  Williamson,  61 
Ind.  509.  If,  however,  blanks  are  left  merely 
for  payee's  name  and  the  amount,  adding 
"  from  maturity "  to  a  complete  interest 
clause  is  a  material  alteration  and  discharges 
the  maker.  Cobum  c.  Webb,  66  Ind.  96,  26 
Am.  Rep,  15, 

Kansas. —  Joseph  v.  Eldorado  First  Nat. 
Bank,  17  Ean.  256, 

[I.  C,  1.  e.  (m).  (A).  (2)] 


13  S 

Tennessee. —  Frader     p.     Gains,     2     Baxt. 

(Tenn.)     92;    Waldron   v.    Young,    9   Heiak. 

(Tenn,)  777;  Nichol  v.  Bate,  10  Yerg.  (Tenn.) 
429, 

England. —  Molloy  p.  Delves,  7  Bing.  428, 
20  E,  C,  L.  194,  4  C.  A,  P.  492,  19  E.  C.  L. 
617,  9  L.  J,  C,  P,  O.  B.  171,  5  M.  &  P,  275; 
Barker  v.  Sterne,  2  C.  L.  R.  1020,  9  £ich. 
684,  23  L.  J.  Exch.  201.  2  Wkly,  Rep.  418; 
Russel  V.  Langstoffe,  2  Dougl.  614;  Collia  r, 
Emmett,  1  H,  BI,  313;  Leslie  p.  Hastings,  1 
U.  A  Rob,  119;  Snaith  c.  Mingay,  1  M.  &  8, 
82. 

See   7   Cent.   Dig.   UL   "Bills   and  Notes," 

i  80. 

If  the  asreement  is  for  the  amonnt  thit 
mjiy  be  dne,  what  is  found  to  be  due  may  be 
inserted,  although  a  smaller  sum  was  con- 
templated by  the  surety  who  signed  in  blank 
(Eicbelberger  p.  Old  Nat,  Bank,  103  Ind.  401, 
3  N.  E.  127)  and  a  note  is  valid,  although 
the  amount  was  left  blank  with  an  agreement 
that  it  be  fllled  by  arbitrators  (Page  o.  Pen- 
dergast,  2  N.  H.  233). 

It  is  a  foieery  for  one  to  whom  a  blank  ac- 
ceptanca  ia  intrnsted  to  fill  up  the  blank  by 
inserting  a  sum  greater  than  he  is  Buthorind 
to  insert.  Van  Duzer  v.  Howe,  21  N.  Y- 
531, 

63,  See  infra,  I,  C,  1,  e,  (m),  (B),  note 
83, 

In  such  case  a  bona  fide  holder  has  <n- 
thority  to  fill  witli  any  snm  not  ezceedins  the 
limitation  in  the  margin,  which  the  transac- 
tion between  him  and  the  person  from  whom 
he  received  the  paper  will  warrant.  Norwich 
Bank  P.  Hyde,  13  Conn.  270;  Clute  r.  Small, 
17  Wend.  (N.  Y)  238;  Boyd  r.  Brotberwni, 
10  Wend.  (N.  Y.)  93;  Careon  P.  Hill.  1 
McMull.  (S.  C.)  76.  Contra,  Saunderson  P. 
Piper,  2  Am.  68,  6  Bing.  N.  Caa.  425.  3  Jur. 
773,  8  L.  J.  C.  P.  227,  7  Scott  408,  35  K.  C  L. 
231. 
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words,  in  the  blank  a  lai^r  sum  and  alter  the  figaree  to  correspond.*'  So  the 
amouDt  may  be  restricted  in  England,  where  Btatnped  paper  is  Dsed,  by  the  size 
of  the  Btamp." 

(3)  Pkotision  Fob  Intkkest  oh  Esohanse.  A  provision  for  interest  does 
not  in  general  deprive  the  paper  of  its  negotiable  charaoter."  It  may  reserve 
interest  after  raatarity,**  or  a  liigber  rate  after  maturity,"  and  may  even  bear 
interest  from  date  in  caae  of  non-payment  at  maturity ;  ™  but  a  note  which  makes 
the  interest  or  rate  of  interest  contingent  is  not  negotiable."  In  like  manner  th« 
iostrament  may  be  made  payable  with  exchange,''*  and  while  tliere  is  some  dissent 
from  this  proposition^  tne  anthorities  are  practically  agreed  that  where  the 


66.  Greenileld  Sav.  Bsnk  r.  Stowell,  123 
Uase.  lae,  25  Am.  Bep.  67;  Headereou  v. 
BoDdurant,  39  Mo.  369,  93  Am.  Dec.  281. 
Contra,  Johnston  Harvester  Co.  t.  McLean, 
S7  Wi*.  258,  15  N.  W.  177,  46  Am.  Rep.  39; 
GarTird  p.  l^wis,  10  Q.  B.  D.  30,  47  L.  T. 
Rep.  N.  S.  408,  31  Wkly.  Bep.  475.  See  also 
Schiyver  v.  Hawkes,  22  Ohio  St  308,  holding 
that  where  the  agent  to  whom  a  not«  has  been 
given  for  negotiation  fills  it  up  and  nc^tintes 
it  for  a  larger  amount  than  was  indicated  \sj 


alter  the  figures.  Compare  WooHolk  c.  Bank 
o(  America.  10  Bush  (K^.)  604,  where  the 
■Iteration  was  made  possible  by  the  owner's 


66.  BusBell  V.  Langstaffe,  2  Dougl.  496; 
Pasmore  c.  North,  13  Bast  517,  12  Bev.  Bep. 
420;  Collia  c.  Emmett,  I  H.  Bl.  313 ;  Crutchly 
V.  Mann,  2  Marsh.  29,  5  Taunt.  520,  1  E.  C.  L. 
272;  Cnitchlej  v.  Clarence,  2  M.  &  8.  90,  14 
Rct.  Rep.  596;  Snaith  p.  Mingay,  1  M.  &  8. 

82.  See  also  inira,  II,  D,  1,  c. 

67.  Warrington  c.  Early,  2  C.  L.  R.  898, 
2  E.  A  B.  703,  IS  Jur.  42,  23  L.  J.  Q.  B.  47, 
a  Wkly.  Rep.  78,  75  E.  C.  L.  763.  So  1:^  Neg. 
Imtr.  L.  I  21. 

Intnert  not  compnted. —  It  may  be  "  with 
interest  "f  not  computed.  Roffey  v.  Greenwell, 
10  A.  ft  E.  222,  B  L.  J.  Q.  B.  336,  2  P.  ft  D. 
365.  37  E.  C.  L.  137 ;  Richards  v.  Richards, 
2  B.  ft  Ad.  447,  »  L.  J.  K.  B.  O.  S.  319,  22 
E.  C.  L.  190. 

IntSTeM  for  specified  period. —  It  may  even 
bnr  interest  if  left  Bis  months,  but  no  in- 
terest after  six  months.  Kirkwood  v.  Ex- 
change Nat.  Bank,  40  Nebr.  497,  68  N.  W. 
1135;  Kirkwood  v.  Hastings  First  Nat  Bank, 
40  Nebr.  484,  58  N.  W.  1016,  42  Am.  8t.  Rep. 

083,  24  L.  R.  A.  444. 

68.  Houghton  c.  Francis,  29  III.  244 ;  Farm- 
Srt'  Nat.  Bank  v.  Sutton  Mfg.  Co..  52  Fed. 
IBl,  e  U.  S.  App.  312,  3  C.  C.  A.  I,  17  L.  R.  A. 

ses. 

60.  Towne  r.  Rice,  122  Mass.  67 ;  Hollins- 
hesd  r.  Stuart.  8  N.  D.  35,  77  N.  W.  89,  42 
I.  R.  A.  859;  Merrill  c.  Hurlev,  6  8.  D.  592, 
82  N.  W.  958.  55  Am.  St.  Rep.  859  [distin- 
SHithing  Heffeler  r.  Comatock.  1  S.  D.  138, 
*5  *J.  W.  331.  8  L.  R.  A.  393,  where  tlie  note, 
rtich  was  held  non-negotiable,  was  "  with  in- 
terest from  date  until  paid  at  the  rate  of  ten 
per  eent  per  annum,  ei^ht  per  cent  if  paid 
"■Hmi  due"].  Contra,  Cayntra  Countv  Nat, 
Bank  r.  Purdy,  66  Mich.  6,  22  N.  W.  93. 


Compoimd  intetcBt  aft«t  maturity  may  be 
provided  for,  and  a  note  otherwise  negotiable 
is  not  rendered  non-negotiable  by  stipulations 
for  the  payment  of  interest  on  interest.  Gil- 
more  f.  Hirst,  56  Kan.  62S,  44  Pac.  603. 

70.  Crump  v.  Berdan,  97  Mich.  293.  66 
N.  W.  659,  37  Am.  St.  Rep.  345;  Hope  V.  Bar- 
ker, 112  Mo.  338,  20  S.  W.  567.  34  Am.  St 
Hep.  387  {affirming  43  Mo.  App.  632] ;  Chria- 
tian  County  Bank  v.  Ooode,  44  Mo.  App.  12S. 

71.  "With  interest  the  game  as  savinga 
banka  pay"  (Whitwell  v.  Winslow,  134  Mass. 
343),  or  in  two  years  with  interest,  or  with- 
out interest  if  paid  within  one  year  (Story  e. 
Lftmb,  52  Mich.  B2S,  18  N.  W.  248;  Lamb  e. 
Story,  45  Mich.  488,  8  N.  W.  87).  But  an 
increased  rate  of  interest  reserved  an,  a  pen- 
alty, if  the  note  is  not  paid  at  maturity,  may 
be  rejected  and  leave  the  note  to  draw  the 
original  rate  of  interest  without  losing  its 
negotiable  character.  Smith  r.  Crane.  33 
Minn.  144,  22  N.  W.  633.  ,S3  Am.  Rep.  20. 

72.  /HinoM.— Hoyt  r.  JafTrav.  29  111.  104. 
Confra,  Lowe  r.  BliaB,  24  III.  168,  76  An.,  Dec, 
742  Idiaapftraved  in  Bradlev  c.  Lill,  4  Bias. 
(U.  S.)  473,  3  Fed.  Caa.  No!  1.783]. 

Kotwai.— Clark  r.  Skeen,  0]  Knn.  626.  60 
Pflc.  327,  78  Am.  St.  Bep,  337,  49  L.  R.  A. 
190. 

Michigan. —  Johnson  r.  Frisbie,  15  Mich, 
286;  Smith  r.  Kendall,  B  Mich.  241,  80  Am. 
Dee,  83.  But  compare  Cayujra  Countv  Nat. 
Bank  r.  Purdy,  56  Mich.  6.  22  N.  W.  03. 

Minnetota. —  Hastinga  r.  Thomoson,  64 
Minn.  184.  6S  N.  W.  968,  40  Am.  St.  Rep. 
315.  21  T^  R.  A.  178. 

Vev!  Mexico. —  Orr  p.  Hopkins,  3  N.  M.  45, 
1  Pac  181  acrnlU. 

reaw*.— Whittle  r.  Fond  du  Lac  Nat.  Bank. 
(Tex,  Civ.  App.  18041  28  8.  W.  1100. 

Wiaeonsin. —  Leggett  p.  Jones.   10  Wix.  34. 

United  S(a(es.— Bradley  v.  Lill,  4  Bias. 
(U.  S.)  473,  3  Fed.  Cas.  No.  1.783;  Priee  p. 
Teal.  4  McLean  (U.  S.)  201,  IB  Fed.  Cas.  No. 
11,417;  Grutacap  v.  Woulluise,  2  McLean 
(U.  S.)   581.  II  Fed.  Cas.  No.  6,854. 

N(«.  Instr.  L.  S  21. 

See  7  Cent.  Dig.  tit.  "Billa  and  Nntea," 
i  402. 

73.  Dtatrict  of  Columbia. —  Russell  v.  Rus- 
sell, 1  MacArthur  (D.  C.)  263. 

Indiana. —  John  Church  Co.  v.  Spurrier.  20 
Ind.  Anp.  3H.  no  N.  E.  BS:  Nicelv  r.  Winne- 
bsco  Nst  Bank.  18  Ind.  App.  30  47  N.  E. 
476;  Nieelv  r.  Commercial  Bank,  15  Ind.  App. 
663,  44  N.'E.  572,  57  Am.  St  Rep.  245. 

[I.  C  1.  e.  (in).  (A),  (a)] 
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iDstrument  '\&  pftjable  in  tlie  place  where  drawn  sacli  pTovisioD  may  be  rejected 
as  Burplneage.^ 

(4)  Pbovision  Fob  Paymknt  of  Taxes.  An  agreement  to  pay  taxes  that 
may  l>e  levied  on  a  nota  rendere  it  uncertain  as  to  toe  amonnt  to  be  paid  and 
non-negotiable.'" 

(b)  Hffuo  Expressed,  Tbe  amoant  may  be  expressed  either  in  figores  or  words 
or  both,"  and  it  is  nsaal  to  express  it  in  words  in  tbe  body  of  tbe  instrament  and 
in  fignree  in  tbe  margin.  The  latter  may  help  to  clear  an  obscnritj,^  to  indi- 
cate^ or  supply  "  an  omission,  or  to  restrict  the  power  implied  by  leaving  the 
amount  bhrnk;"*  bat  they  are  not  part  of  tlio  instrument*'  or  necessary  to  its 
completeness,"^  and  if  the  words  and  tignres  disagree  the  words  will  control* 


^uaouW. —  Fitzharru  o.  Leggatt,  10  Mo. 
App.  B27. 

XoTth  Dakota. —  FUgg  f.  Barnes  Comity 
School  Dist.  No.  70,  4  N.  D.  30,  58  N.  W.  iOi, 
2S  L.  R.  A.  363. 

Peiuttylvania.—  Philadelphia  Bank  v.  New- 
Idrk,  2  Milea  (Pa.)  442. 

Bouth  Carolina.-— Carroll  County  Sav.  Bank 
V.  Strother,  28  S.  C.  504,  6  8.  E.  313;  Kead  «. 
MeNult}',  12  Rich.  (S.  C.)  445,  7S  Am.  Dec 
467. 

United  Btatet. — Aurora  Second  Nat.  Bank 
V.  Basuier,  65  Fed.  66,  27  U.  S.  App.  641,  12 
C.  C.  A.  517  (decided  under  a  statute  at 
South  Dakota) ;  Windsor  Sav.  Bank  v.  Mc- 
Uahon,  38  Fed.  283,  3  L.  R.  A.  102;  Hughitt 
v.  Johnson,  28  Fed.  665;  Lane  v.  Oobbold,  14 
Fed.  Cas.  No.  8,061,  39  Hunt.  Mer.  Uag.  332 
(vitb  exchange  and  collection  feea). 

Canofja.—  Cozet  v.  Kirk,  0  N.  Brunsw.  543: 
Nash  V.  Gibbon,  9  N.  Brunsw.  479;  Saxton  V. 
Stevenson,  23  U.  C.  C.  P.  503;  Palmer  v. 
ITahneatock,  9  U.  C.  C.  P.  172. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
I  402. 

74.  Clauser  v.  Stone,  29  111.  114,  61  Am. 
Dec.  299  i  Hill  t>.  Todd,  ^9  111.  101;  Bullock 
V.  Taylor,  39  Mich.  137,  33  Am.  Rep.  356; 
Christian  Count;  Bonk  c.  Qoode,  44  Mo.  App. 
129.  Contra,  Russell  v.  Rusoelt,  I  MocArthiu 
(D.  C.)  263;  Aurora  Second  Nat.  Bank  e. 
Basuier,  65  Fed.  68,  27  U.  8.  App.  541,  12 
C.  C.  A.  517   (under  South  Dakota  sUtute). 

75.  Walker  ti.  Thompson,  lOS  Mich.  686,  86 
N.  W.  684)  Nen  Windsor  First  Nat.  Bank  c. 
Byaum,  84  N.  C.  24,  37  Am.  Rep.  604;  How- 
ell V.  Todd,  12  Fed.  Cas.  No.  a,7S3;  Farquhar 
C.  Fidelity  Ins.,  etc.,  Co.,  8  Fed.  Cos.  No. 
4,876,  18  Alb.  L.  J.  330,  7  Centr.  L.  J.  334,  11 
Chic.  Leg.  N.  49,  24  Int.  Rev.  Rec.  334,  13 
Phila.  (Pa.)  473,  35  Leg.  Int  (Pa.)  404,  26 
Pittsb.  Leg.  J.   (Pa.)   43,  B  Reporter  676. 

Sncb  provisions  in  a  colUteial  mortgage 
wiU  not  render  the  note  secured  by  it  non- 
negotiable.  Frost  V.  Fisher,  13  Colo.  App, 
322,  68  Pac.  872;  Northern  Counties  Invest. 
Trust  c.  Edgar,  (Nebr.  1902)  91  N.  W.  402; 
Gamett  o.  Myere,  (Nebr.  1902)  61  N.  W. 
400;  Consterdine  v.  Moore,  (Nebr.  1902)  BI 
N.  W.  399;  Bradbury  tt.  Kinney,  63  Nebr. 
764,  89  N.  W.  257. 

76.  Strickland  v.  Holbrooke,  75  Cal.  268,  17 
Pac  204;  Hubert  r.  Grady,  69  Tex.  502. 

[I.  C.  1.  e.  (m).  (A).  (3)X      - 


In  Iowa  no  recovery  can  be  had  on  an  in- 
Btrument  in  the  form  of  a  promiasory  note, 
stating  no  sum  payable  in  tbe  body  of  the 
note,  although  it  contains  figures  in  the  mar- 
gin; for  audi  Sgurea  constitute  a  mere  mem- 
orandum and  are  no  part  of  the  instrament 
Hollen  c.  Davie,  60  Iowa  444,  13  N.  W.  413, 
44  Am.  Rep.  688. 

In  LonMana  figures  alone  were  formerly 
BuOicient  (Nugent  c.  Roland,  12  Mart.  (La.) 
669,  13  Am.  Dec.  381),  but  now  under  the 
Louisiana  act  of  March  14,  1823,  which  pro- 
vides that  a  note  shall  not  be  obligatory  or  ad- 
missible in  evidence  unless  the  amount  be  ex- 
pressed in  words  at  full  length,  a  note  in 
which  the  number  of  dollars  is  expressed  in 
words,  but  the  number  of  cents  in  figures  is 
insufficient  (PiUe  v.  MoUere,  2  Mart  N.  S. 
(La.)  686).  In  such  case,  however,  the  note 
is  not  void  but  the  fractions  will  be  consid- 
ered not  written.  White  D.  Noland,  3  Mart 
N.  S.  (La.)  B36. 

77.  Corgan  v.  Frew,  39  111.  31,  89  Am.  Dee. 
268. 

7S.  aute  c.  Small,  IT  Wend.  (N.  Y.)  238, 
where  the  marginal  flguree  were  $334,  and 
the  body  "  three  hundrrf dollars." 

79.  Witty  V.  Michigan  Mut  L.  Ins.  Co.,  123 
Ind.  411,  24  N.  E.  141,  18  Am.  St  Rep.  327, 
8  L.  R.  A.  366,  where  the  body  of  the  note  was 
for  " dollars." 

80.  See  supra,  I,  C,  I,  e,  (m),  (A),  (2). 

81.  Norwich  Bank  V.  Hyde,  13  Conp.  279: 
Riley  V.  Dickens,  19  III.  29;  Hollen  o.  Davis, 
69  Iowa  444,  13  N.  W.  413,  44  Am.  Rep.  688; 
Smith  r.  Smith,  1  R.  I.  398,  63  Am.  Dec  052 
(on  question  of  alteration).  But  see  Corgan 
V.  Frew,  39  III.  31,  39  Am.  Dec.  286. 

B2.  Sneetser  v.  French,  13  Mete.  (Uaas.) 
362;  Elliott's  Case,  2  East  P.  C.  951. 

83.  California.— Poorman  c.  Mills,  39Gal. 
34G,  2  Am.  Rep.  461. 

fndiana.— Rockville  Nat  Bank  v.  Lafay- 
ette Becond  Nat  Bonk,  69  Ind.  479,  35  Am. 
Rep.  236  (although  they  may  specify  a  dif- 
ferent medium  of  payment)  ;  Mears  v.  Gra- 
ham, 8  Blackf.   (Ind.)    144. 

Jfissouri.— Payne  e.  CUrk,  19  Mo.  162,  69 
Am.  Dec.  333. 

Team. —  Garrett  P.  Interstate  Bank,  79 
Tex.  133,  15  S.  W.  224;  Petty  o.  Fleiahel,  31 
Tex.  166,  98  Am.  Dec.  524.  "^ 

England. —  Saunderson  V.  Piper,  \Am.  68, 
e  Bing.  N.  Cos.  425.  3  Jur.  773.  8  L,\.  C.  P. 
227,  7  Scott  408.  35  E.  C.  L.  231.  ' .. 

But  see  Riley  t.  Dickens,  19  111.  88. 
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The  amonnt  intended  ma;  be  designated  in  any  ascertainable  or  known 
denomination." 

r.  Time  of  Fa;ment  —  (i)  MmT  Be  Cebtain —  (a)  Rvla  Stated.  A.  neeo- 
tiablo  bill  or  note  muat  be  payable  at  a  time  certain,*  and  by  the  NegodaBle 
Instraments  Law  it  "  mast  be  payable  on  demand  or  at  a  fixed  or  determinable 
fatnre  time."  **  Wliere  the  event  or  condition  on  whicli  the  matnrity  of  the.  note 
and  the  maker's  liability  to  pay  dependB  ie  one  over  which  the  holder  pro  hoc 
vice  will  have  entire  control,  then  there  iB  no  sacli  uncertainty  regarding  it  as 
affects  the  character  of  the  instrnment  or  its  negotiability."  So  it  may  be  made 
payable  after  notice"  or  on  call." 

(b)  EffetA  of  Making  Pai/aUe  on  Ham^ening  of  Contingency.  If  the  time 
for  payment  is  contingent  or  conditional  the  paper  will  be  non-negotiable ;"'  bat 


Iridence  aa  to  unonnt  for  wUcb  negoti- 
ated.—  In  such  ease  it  hu  been  held  that 
evidence  is  not  admissible  to  show  that  the 
bill  was  negotiated  for  the  value  expressed  by 
the  msTginal  figures  and  not  for  the  value  ex- 

Sreesed  in  the  body  of  the  bill.  Smith  p. 
mith,  1  R.  I.  388,  63  Am.  Dec.  662. 
64.  Ho^e  V.  Williamson,  Bfi  Tex.  663,  22 
S.  W.  590,  34  Am.  St.  Rep.  923,  20  L.  R.  A. 
4S1  C'  one  thousand  Mexican  silver  doIlaTs"); 
King  t.  Hamilton,  8  Sairr.  (U.  S.)  167,  12 
Fed.  478  ("pounds  sterling  ...  of  Great 
Britain  " } . 

86.  HaireH  v.  Marston,  7  Rob.  (La.)  34; 
Mahonej  r.  Fitniatriclt,  133  Mass.  161,  43 
Am.  Rep.  SOS  (holding  that  a  promissoiy  note 
payable  "  on  demand  or  in  three  years  from 
this  date,"  with  interest  "  during  said  t«rm 
or  for  such  further  time  as  said  principal  sum 
or  any  pert  thereof  shall  remain  unpaid,"  is 
not  ne^tiable);  New  Windsor  First  Nat. 
Bank  c.  Bynum,  84  N.  C.  24,  37  Am.  Rep.  004. 

66.  Neg.  Instr.  L.  f  20.  So  abo  by  Bills 
Bxdi.  Act,  II  3,  83. 

"An  instTument  ia  payable  at  a  determin- 
able futnie  time,  within  the  meaning  of  this 
act,  which  is  expressed  to  be  payable:  1.  At 
a  f^ed  period  after  dat«  or  sight  i  or  2.  On  or 
before  a  fixed  or  determinable  future  time 
specified  therein;  or  3.  On  or  at  a  fixed  period 
after  the  occurrence  of  a  specified  event, 
which  is  certain  to  happen,  though  the  time 
of  happening  be  uncertain.  An  instnunent 
payable  upon  a  contingency  ie  not  negotiable, 
and  the  happening  of  the  event  does  not  core 
the  defect.^  Neg.  Instr.  L.  |  23.  So  also 
Bills  Exeb.  Act,  |  11. 

87.  Protection   Ins.   Co.  v.   Bill,   31   Conn. 


In  ndi  caM  it  may  Im  coOed  at  any'  time, 
although  It  is  not  to  draw  interest  unless  it 
remains  a  specified  time-  Richer  r.  Voyer, 
U  R.  5  P.  C.  461,  30  L.  T.  Rep.  N.  8.  B06,  S2 
Wkly.  Hep.  849. 

88.  Connecticut. —  Protection  Ins.  Co.  V. 
Bill,  31  Conn.  534. 

/ilwoit.— White  P.  Smith,  77  III.  361,  20 
Am.  Rep.  251. 

if Miovri.—  Stlllwell  V.  Craig,  68  Mo.  24. 

Urn)  York.—  Howland  ».  Edmonds.  24  N.  Y. 
M7;  Savage  v.  Medbury,  I»  N.  Y.  32;  Wbita 


e.  Height,  10  N.  Y.  310;  Colgate  v.  Bucking- 
ham, 3»  Barb.  (N.  Y.)  177;  Dutchess  Cotton 
Mfg.  Co.  c.  Jarvis,  14  Johns.  (N.  Y.)  244; 
Goehen,  etc.,  TumpiJce  Road  P.  Hurtin,  9 
Johns.  (N.  Y.)  217,  6  Am.  Dec  £73. 

Vermont. —  Washington  County  Jlut.  Ins. 
Co.  p.  Miller,  26  Vt.  77. 

Vnitei  Statet. —  Gaytes  V.  Hibbard,  5  Biss. 
(U.  S.)   90,  10  Fed.  Ces.  No.  6,287. 

80.  /Ilinois.— Chicago  Trust,  etc.,  Bank  c. 
Chicago  Title,  etc.,  Co.,  100  111.  404,  60  N.  E. 
686. 

Maryland. —  Tradesmen's  Net.  Bank  c. 
Green,  67  Md.  602. 

Uichigia\. —  Brooks  v.  Hergreeves,  21  Micb. 
864,  when  a  dividend  is  declared. 

ifiMtMtppi. —  Effinger  t>.  Richards,  35  Miss. ' 
640. 

New  Haiafthire. —  Gordon  v.  Rundlett,  28 
N.  H.  436,  "  to  be  paid  as  wanted  for  her  sup- 
New  Jertej/.—  Smith  v.  Wood,  1  N.  J.  Eq. 
74. 

New  7orJt.— Saekett  v.  Palmer,  25  Serb. 
(N.  V.)  170. 

Tenneaeee. —  Shelton  V.  Bruce,  B  Yerg. 
(Tenn.)  24,  when  a  suit  is  determined  in  the 
meker's  favor. 

Vermont. —  Downer  o.  Tucker,  31  Vt.  204, 
when  a  lease  is  surrendered. 

Wiaoonsin. —  Corbitt  C.  Stonemetz,  15  Wis. 
170,  at  such  time  as  payee  might  need  for  sup- 

Canada.—  'RwMn  v.  Wells,  6  U.  C.  Q.  B. 


0.  t 


726. 


(Compare  Glancy  E.  Elliott,  14  111.  4S6. 

"  When  able,"  "  wbeu  convenient,"  or  equiv- 
alent expressions  have  been  held  to  destroy 
negotiability  ( Humphrey  v.  Beckwith,  43 
Mich.  151,  12  N.  W.  28  ["  not  to  be  paid  .  .  . 
unless  .  .  .  can  make  it  convenient  ] ;  Row- 
lett  D.  Lane,  43  Tex.  274  ["  at  the  earliest  pos- 
sible moment"];  Salinas  e.  Wright,  11  Tex. 
572  ["  so  soon  as  circumstances  will  permit 
me  "] ;  B»  p.  Tootell,  4  Yes.  Jr.  372  ["  at  such 
a  period  of  time  that-  my  cireumetenes*  will 
admit "] )  and,  under  an  indorsement  by  tha 
payee  of  a  promise  not  to  compel  payment  but 
to  receive  the  amount  when  convenient  for 
the  maker  to  pay  it,  it  has  been  held  that  the 
payee  could  never  maintain  en  action  (Bar- 
nard c.  Gushing,  4  Mete.  (Mass.)  230,  38  Am. 
Dec.  3^)  ;  but  "  when  able  "  has  been  held  ta 
1  if  able  "  ( Veoaey  o.  ReeVM, 

[I,  c  1,  r.  (I),  (B)3 
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Y  the  sale  or  receipt  of  fundi  T»- 
5.  Allen,  7  Colo.  208, 


iastrnmentB  that  seem  to  be  conditional  are  often  conBtrned  to  be  payable  on 
demand  or  within  a  reasooable  time,"  and  paper  may  be  made  payable  on  the 
happening  of  any  event  which  mnst  happen,  however  remote  or  uncertain  tlie 
time.    Tnae  it  may  be  payable  on  a  d^ignated  [>erson'B  deatli,**  but  not  on  Im 

6  Ind.  406),  a  noU  for  money  "  which  I  prom- 
ise to  pay  as  soon  as  I  possibly  can  "  haa  been 
held  to  be  due  at  once  (Kincaid  c.  Hi^ins,  1 
Bibb  (Ky.)  308),  and  it  has  been  held  that 
the  meaning  of  a  note  "  payable  at  my  con- 
venience, and  upon  this  express  condition, 
th&t  I  am  to  be  the  sole  judge  of  such  con- 
venience and  time  of  payment,"  is  not  that 
the    money    shall    become    due    only    at    the 

eleaaure  of  the  maker,  without  regard  to 
ipse  of  time  or  the  rights  of  the  payee,  but 
that  the  maker  is  to  have  a  reasonable  time, 
to  be  determined  by  himself,  in  which  to  paj 
the  note  (Smithere  c.  Junker,  41  Fed.  101,  7 
L.  R.  a:  2ft4.  So  too  Works  v.  Herahey,  3S 
lowB  340;  Jones  V.  Eialer,  3  Kan.  134;  Lewis 
v.  Tipton,  10  Ohio  St.  88,  75  Am.  Dec.  498). 

"  When  realised " —  generally  with  refer- 
ence to  the  fund  or  sale  which  the  maker  looks 
to  —  renders  the  inatrument  contingent  and 
non-negotiable. 

Arkantat. —  Henry  v.  Hazen.  5  Ark.  401. 

Oeor^ui.— Corbett  c.  State,  24  Qa.  287.  But 
oompare  Vaughan  f.  Dean,  32  Qa.  502 ;  Wool- 
bright  e.  Sneed,  5  Qa.  167. 

Loaitiaaa, —  Agnel  c.  Ellis,  McGloin  (L*.) 
67,  an  acceptance  "  to  be  paid  as  soon  as 
funds  are  received." 

Michigan. —  Although  a  precise  time  is 
named  for  payment  at  all  events.  Port  Huron 
First  Nat  Bank  v.  Carson,  00  Mich.  432,  27 
N.  W.  680. 

New  York.—  De  Forrest  r.  Frary,  «  Ckiw. 
(N.  Y.)   161. 

Penn*i/lvania. —  Gillespie  e.  Uather,  10  Pa. 
St.  28;  Jackson  c.  Tilghman,  1  Miles   (Pa.) 

Vaught, 


;er,   4   Heisk. 
JocrgenuD, 


31. 

South     Carolina. —  Wiggins 
Cheves  (S.  C.)  91. 

raBCM.— Martin  v.  Shumatte,  62  Tex.  188; 
Walker  c.  Phillips,  36  Tex.  784. 

Witconsin. — Blake  c.  Coleman,  22  Wis.  415. 
90  Am.  Dec.  63;  State  v.  Im  Croase  County 
Ct.  Judge,  11  Wis.  60. 

United  Stales.— Nunes  v.  Dautel,  IB  Wall. 
(U.  S.)  560,  22  L.  ed.  181. 

£»j)IaiHl.— Alexander  v.  Thomas,  10  Q.  B. 
833,  16  Jur.  173,  20  L.  J.  Q.  B.  207,  71  E.  C.  L. 
333;  Hill  v.  Halford,  2  B.  ft  P.  413,  0  her. 
Kep.  632. 

Contra,  Crooker  v.  Holmes,  66  Me.  106,  20 
Am.  Rep.  687;  Sears  c.  Wright,  24  Me.  278; 
Ubsdell  V.  Cunningham,  22  Mo.  124;  Capron 
V.  Capron,  44  Vt.  410  t"if  not  enough  real- 
ised ...  in  one  year  to  hare  more  time"). 
See  also  Shields  c  Taylor,  26  Miss.  13  {hold- 
ing such  a  note  assignable  by  indorsement, 
under  the  statute) ;  Mense  v.  Osbern,  5  Mo. 
644. 

At  date  named  oi  soOBer  on  recdpt  of 
fonda. —  On  the  other  hand  many  cases  hold 
such  paper  to  be  negotiable,  if  there  is  a 
deflnlte  time  for  payment  which  can  only  be 


accelerated  b 
f erred  to. 

Colorado. —  Kiskadden  c. 
3  Fac.  221. 

/Hinois.— Cisne  P.  Chidoster,  86  III  523; 
McCarty  c.  Howell,  24  111.  341. 

Indiana.-^  tioU  t.  Smith,  84  Ind.  511,  31 
Am.  Rep.  131 1  Woollen  v.  Ulrich,  64  Ind.  120; 
Walker  t>.  Woollen,  64  Ind.  164,  23  Am.  Rep. 
630;  Hoover  r.  Johnson,  6  Blackf.  (Ind.)  473. 

/own.— Charlton  v.  Beed,  81  Iowa  166,  16 
N.  W.  64,  47  Am.  Bep.  808. 

Kaiuai. —  Palmer  c.  Hummer,  10  Ean.  464, 
16  Am.  Rep.  362. 

Mtuaaehueeltt. —  Cota  r.  Buck,  7  Hele. 
(Mass.)  683,  41  Am.  Dec.  464. 

f/tlratka. —  Dobbins  V,  Oberman,  17  Ndir. 
163,  22  N.  W.  366. 

Penntylvania. —  Ernst  V.  Steckman,  74  Pa. 
Bt  13,  15  Am.  Rep.  642. 

Tenneatee. —  Gardner  p.   Bi 
(Tenn.)  668. 

Wiukington. —  Joergenaon 
(Wash.  1002)   68  Pac.  913. 

81.  Jones  v.  Eisler,  3  Kan.  134  ("  when  I 
receive  it  from  government,  for  losses  sus- 
tained in  August,  1860,  or  as  soon  as  oth«- 
wise  convenient")  ;  Hicks  r.  Shouse.  IT 
B.  Mon.  (Ky.)  483  ("so  soon  as  I  sell  my 
house  and  lot  in  the  city  of  Lexington,  and 
until  said  sale  is  made,  I  promise  to  pay  eight 
per  cent.  intere«t  ")  ;  Dobbins  c-  Obemuui,  17 
Nebr.  163,  22  N.  W.  356  ("  immediaUly  upon 
Anns  M.  Wilson  delivering  possession  to  me 
of"  certain  land)  ;  Scull  v.  Roane,  Hempst 
(U.  S.)  103,  21  Fed.  Cas.  No.  12.570c  (where 
a  note  was  made  payable  on  the  settlement 
of  accounts  between  the  maker  and  a  third 
party). 

92.  AkOmma. —  Conn  v.  Thornton,  46  Ala. 
637. 

Conneoticat. — Bristol  v.  Warner,  16  Omul  T. 

IlUnoi*.—  Shaw  B.  Camp,  160  III.  425,  43 
N.  B.  808  [a/firTning  81  III.  App.  62).  So 
a  note  payable  at  the  maker's  death  "  nsltss 
I  see  proper  to  pay  the  same  sooner."    FoiIms 


N.  E.  683,  65  Am.  Rep.  230 ;  Hathaway  t. 
Boll,  81  Ind.  S87 ;  Oarrigus  v.  Home  Frontier, 
etc.,  Missionary  Soe.,  3  Ind.  App.  01,  28  N.  E 
lOOn,  60  Am.  St.  Rep.  262;  Wolfe  P.  Wili^, 
2  Ind.  App.  640,  28  N.  E.  lOM. 

Miaaouri. — Maze  v.  Baird,  39  Mo.  App.  348. 

Neu>  HomfMhtra. —  Martin  ».  Bt«w,  (7 
N.  H.  367,  20  Atl.  846. 

.Veu)  rorfc.— Hegeman  v.  Moon,  131  N.  T. 
462,  30  N.  E.  487  laffirming  60  Hun  (N.  Y.) 
412,  16  N.  Y.  Snppl.  606,  30  N.  Y.  St  7171; 
Camwright  e.  Gray,  127  N.  T.  02,  27  S.  K. 
835,  24  Am.  St  Rep.  424,  12  L.  B.  A  845 
lafftrming  67  Hun  (N.  Y.)  618,  11  H.  T. 
Snppl.  278,  S3  N.  T.  St  961;  Boot  t.  Stiuft 


[I,  C,  1.  f,  (I).  (B)] 
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coming  of  age"  or  on  Iub  marriage,"  since  tliese  event*  may  never  happen.  The 
completion  of  a  railroad  or  bnilding,"  the  arrival  of  a  pnblie  ship,"  or  the  declara- 
tion of  peace,'"  has  Beamed  to  the  courts  Bufficiently  certain  to  render  an  inBlrii- 
ment  payable  on  that  event  negotiable,  and  if  the  instrument  is  made  payable  "on 
tlie  retarn  of  this  certificate  "  it  is  still  unconditional  and  negotiable.'*  But  the 
contrary  has  been  held  as  to  the  settlement  of  a  private  estate"  or  businesB,'  the 
nrrival  or  departure  of  a  private  ship,'  or  the  time  when  the  legislature  shall  have 
validated  certain  bonds,'  and  a  bill  or  note  made  payable  after  the  election  of  a 
certain  president  is  said  to  be  a  wager  contract  and  void.* 

(c)  Effect  of  Provisions  For  Accelerating  Maturity.  Paper  is  negotiable 
Thicn  is  payable  in  instalments  anU  provides  that  the  whole  shall  be  due  on 
defanlt  iu  any  instalment  or  in  the  payment  of  interest.*  It  may  also  be  made 
payable  before  the  time  named  for  maturity,  at  the  option  of  the  holder  on  the 


TT  Eiui  (N.  Y.>  1^  S8  N.  Y.  Suppl.  273,  69 
N.  Y.  St.  258. 

United  £tatM.— Crider  v.  Shelby,  96  Fed. 
212. 

England. —  tfaSvy  V.  Grwnwell,  10  A.  ft  E. 
£28,  8  L.  J.  Q.  B.  330,  2  P.  ft  D.  385,  37 
£.  C.  L,  137 ;  Cooke  v.  Coleban,  2  Str.  1217. 

See  7  Ceot.  IHg.  tit  "  Bills  and  Notes," 
<63. 

Maloiig  a  note  payable  "  out  of  my  estate  " 
is  in  effect  to  make  it  payable  at  the  maker's 
death  (Kelsey  v.  Chamberlain,  47  Mich.  241, 
10  N'.  W.  355 ) ,  but  it  will  Dot  be  a  negotiable 
note  if  tbe  amount  is  theret?  rendered  un- 
certain (Worley  v.  Harrison,  3  A.  ft  £.  669, 
1  Hurl,  ft  W.  426,  G  L.  J.  K.  B,  17,  5  N.  ft  M. 
173.  30  E,   C,  L,  308). 

93.  Kelley  e.  Hemmiiwway,  13  111.  604, 
608  I  where  Treat,  C.  J.,  said :  "  The  fact  that 
the  pnyee  lived  till  he  was  twenty-one  years 
ni  age  makes  no  difference.  It  whs  not  a 
promissory  note  when  mode,  and  it  could  not 
iterome  such  by  matter  ea  pott  faeto  "]  ;  Rice 
v.  Rice,  43  N.  Y.  App.  Div.  45B,  60  N.  Y. 
Sappl.  97. 

but  if  the  day  is  namsd  a  note  payable  on 
that  day  is  n^otiable.  Qoas  e.  Nelson,  1 
Barr.  226,  1  Ld.  Ken.  496. 

04.  Beardsley  o.  Baldwin,  7  Mod.  417,  2 
Str.  11^1;  Pearson  v.  Garrett,  4  Mod.  842. 

95.  CoiHwoftout.— Bristol  o.  Warner,  IB 
Conn.  7. 

Indiana, —  Vannoy  r.   Duprez,   72   Ind.   28, 

loma. —  Levally  e.  Harmon,  20  Iowa  633. 

Uattachusetta. —  Stevens  o.  Blunt,  7  Mass, 
240. 

Uiatouri, —  Crawford  e.  Johnson,  87  Mo. 
App.  478, 

Sorth  Carolina. —  Goodloe  v.  Taylor,  10 
S.  C.  458. 

Tea(u. —  Rose  v.  Sftn  Antonio,  etc,  R.  Co., 
31  Tex.  4». 

Contra,  Miller  t).  Excelsior  Stone  Co.,  1  IlL 
App.  273;  Chandler  v.  Carey,  64  Mich.  237, 
.31  N.  W.  309,  8  Am.  St  Rep.  814;  Weidler 
V.  KaulTman,  14  Ohio  425;  Thomas  v.  Hug- 
gins,  23  Ont.  App.  191. 

93.  Dixon  v.  Nuttall,  1  C.  M.  ft  R.  307,  6 
C.  ft  P.  320,  3  L.  J.  Exch,  290,  4  Tyrw.  1013, 
25  E.  C.  L.  463;  Andrews  c.  Franklin,  1  Str. 
IU;  Hauwoullier  v.  Hartainek,  7  T.  R.  733, 
4  Be*.  Rep.  561;  Evans  v.  Underwood,  1 
WiU.  C.  P,  262. 


9T.  Alaha«*a. —  Nelson  c.  Maiminc,  53  Ala. 
54B. 

Louittofia. —  Mortee  v.  Edwards,  20  La. 
Ann.  236;  Oaines  v.  Dorsett,  18  La.  Ann. 
663. 

North  Carolina. —  Chapman  v.  Waeaser,  64 
N.  C.  532  Idiatinguithed  in  McNinch  t>.  Ram- 
say, 66  N.  C.  220,  where  it  was  held  that 
no  action  could  be  sustained  upon  a  note 
payable  alter  the  ratification  of  a  treaty  ol 
peace  between  the  United  States  and  the  Con- 
federate states]. 

South  Carolina. —  Brewster  v.  Williams,  8 
8.  C.  465. 

7'eraw.-^  Atcheeon  c.  Scott,  61  Tei.  213 
[ovemtUng  Thompson  v.  Houston,  31  Tex. 
610];  Knight  v.  McReynolds,  37  Tex.  204; 
Shaw  c.  Trunaler,  30  Tei,  390, 

See  7  Cent.  IHg.  tit  "BUIs  and  Notes," 


i  «upr<i,  I,  C,  1,  d,  (n),  (0),   (2), 


B8.  E 
{d),no 

99.  Husband  o.  Epling,  61  111,  172,  26  Am, 
Rep.  273. 

1.  Henry  c.  Hazen,  6  Ark.  401 ;  Sackett  o. 
Palmer,  25  Barb.  (N.  Y.)  179.  So  when  a 
suit  is  settled  [Burgess  v.  Fairbanks,  83  Cal, 
216,  23  Pac.  292,  17  Am.  St.  Rep.  230;  Shel- 
ton  p.  Bruce,  9  Yerg.  (Tenn.)  24)  or  a  divi- 
dend declared  (Brooks  v.  Hargreaves,  21 
Mich.  2S4). 

S3.  Grant  c.  Wood,  12  Gray  (Mass.)  220; 
Tucker  c.  Maxwell,  11  Mass.  143;  The  Lykus, 
36  Fed.  919;  Palmer  o,  Pratt,  2  Bing.  185; 
Duchalne  v.  Maguire.  B  Quebec  295;  Dooley  v, 
Ryarson,  1  Quebec  219. 

8.  Leak  v.  Bear,  80  N.  C.  271. 

4.  Gregory  v.  King,  68  HI.  169;  Guyman  v. 
Burlingame,  36  111.  201;  Gordon  ti.  Casey, 
23  III.  70;  Lockhart  v.  Hullinger,  2  HI.  App. 
466;  Cooper  c.  Brewster,  1  Minn.  94;  Specbt 
V.  Beindorf,  56  Nehr.  663.  76  N.  W.  1059,  42 
L.  R.  A,  429;  Danforth  c.  Evans,  16  Vt.  538. 
Contra,  Rapp  v.  Wilkereon,  1  Ohio  Dec,  (Re- 
print)   177,  3  West  L.   J.  220. 

5.  A-labaina. —  Chambers  p.  Marks,  93  Ala. 
412,  9  So.  74. 

Colorwlo. —  Campbell  v.  Equitable  Securi- 
ties Co..   (Colo.  App.   1902)   68  Pac.  788, 

Georgia. —  Griflln  v.  Macon  City  Bank,  68 
Oa.  584. 

Indiana. —  German  Mut.  F.  Ins.  Co.  ti. 
Franck,  22  Jnd.  364. 
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maker's  default,'  on  the  holder's  exercising  ao  option  to  take  paymeot  in  stock,* 
or  at  tlio  maker's  option.* 

(d)  Effect  of  Provisions  For  Esimsion  or  Renewal,  A  negotiable  note 
ma^  provide  for  a  definite  extension  or  renewal  at  tlie  maker's  reqoeet,*  but  it 
cannot  contain  a  provision  that  the  payee  or  holder  may  extend  the  time  of 
payment  indotinitelj.'" 


Kebraska. —  Roberts  c.  Snow,  2T  Nebr.  425, 
43  N.  W.  Ml. 

North  Dakota. —  Hollinabead  V.  Stuart,  8 
N.  D.  35,  77  N.  W.  89,  42  L.  E.  A.  659. 

United  Slaret,— De  Hobb  ».  Eoberta,  SS  FwL 
853. 

England. —  Carlon  v.  Keneaty,  1  D.  ft  L. 
331,  13  L.  J.  Ezch.  64,  12  M.  ft  W.  139;  Mil- 
ler V.  Biddle,  11  Jur.  N.  B.  BSO,  13  L.  T.  Rep. 
N.  S.  334,  14  Wlcly.  Rep.  110;  Cooke  t>.  Horn, 
29  L.  T.  Rep.  N.  B.  389.  Compare  Kirk- 
wood  o.  Smith,  [1896]  1  Q.  B.  582,  85  L.  J. 
Q.  B.  408,  74  L.  T.  Rep.  N.  S.  423,  44  Wklf. 
Rep.  480. 

See  klM  Neg.  Instr.  L.  |  21 ;  Billa  £xch. 
Act,  I  9. 

6.  Colorado. — Cowing  v.  Cloud,  (Colo.  App. 
1901)  85  Pac.  417. 

/Iltnou.— Hunter  v.  Clarke,  (HI.  1900)  56 
N.  E.  297 ;  Sea  B.  Glover,  1  HI.  App.  335. 

Katuat. —  Clark  v.  Bkeen,  61  Kan.  526,  SO 
Rw.  327,  78  Am.  St.  Rep.  337,  49  L.  R.  A. 
190.  Contra,  Warren  e.  Qruwell,  5  Kan.  App. 
623,  48  Pac.  205.  And  the  paper  U  non-ne- 
gotiable where  the  option  to  accelerate  the 
principal  is  made  dependent  on  the  breach  of 
eonditions  in  a  collateral  mortgage.  Wright 
e.  Shimek,  8  Kan.  App.  350,  55  Pac.  464; 
Chapman  v.  Steiner,  6  Kan.  App.  326,  48 
Pac.  607. 


V.  Corey,  108  Mich.  184,  68  N.  W. 

Am.  St.  Rep.  098,  36  I^  R.  A.  117.     Contra, 

when  the  note  contained  a  clause  that  in 

oue  of  lale  or  removal  of  goodi  the  notes 

abould  become  due  at  once.    Port  Huron  Firat 

Nat.  Bank  n.  Carwin,  60  Mich.  432,  27  N.  W. 

G89. 

Mmnaota. —  Phelpa  f.  Sargent,  69  Minn. 
118,  71  N.  W.  927. 

Nehraaka.—  atiA  v.  Olsen,  44  Nebr.  646, 
03  N.  W.  37 ;  Roberta  «.  Snow,  27  Nebr.  426, 
43*  N.  W.  241.  So  where  it  reserves  to  the 
bolder  full  power  to  declare  the  note  due,  and 
take  poBseuion  of  a  certain  machine  at  any 
time  ne  may  deem  hinuelf  inaecure,  "  eved 
before  the  maturity  of  the  note."  Heard  r. 
Dubuque  County  Bank,  8  Nebr.  10,  30  Am. 
Rep.  811. 

North  DaAiota.— Hollinsbead  e.  Stuart,  8 
N,  D.  38,  77  N.  W.  89,  42  L.  R.  A.  669. 

Rhode  Island. —  American  Nat.  Bank  r. 
American  Wood  Paper  Co.,  19  R.  I.  149,  32 
Atl.  305,  61  Am.  St.  Rep.  746,  29  L.  R.  A. 
103. 

South  Dakota. —  Merrill  p.  Hurley,  6  8.  D. 
692,  62  N.  W.  958,  S5  Am.  St.  Rep.  859. 

Texai. —  Wright  p.  Morgan,  (Tex.  Civ.  App. 
1896)   37  8.  W.  627. 

United  Siatee.-^  Chicago  R.  Equipment  Co. 
9.  Uerdiants'  Bank,  136  U.  S.  26S,  10  S.  Ct 
[I.  C.  1.  f.  (I).  (C)] 


999,  34  L.  ed.   349;   De  Hasa  t>.  Roberta,  59 
Fed.  SS3. 

Contra,  New  Windsor  First  Nat.  Bank  s. 
Qyvum,  84  N.  C.  24,  37  Am.  Rep.  604;  en- 
roll County  Sav.  Bank  v.  Strother,  28  a  a 
504,  6  S.  E.  313;  Continental  Nat.  Bank  V. 
McGeoch,  73  Wis.  332,  41  N.  W.  400. 

Contempoiary  agreement. —  Ae  to  effect  on 
maturity  of  a  like  proriaion  in  a  contempo- 
raneous agreement  see  National  Shoe,  et&. 
Bank  v.  New  York  L.  Ins.,  etc,  Co.,  53  N.  T. 
Suppl.  360. 

7.  Hodges  e.  Shuler,  22  N.  Y.  114;  Eeeffe 
V.  Bannin,  57  N.  Y.  App.  Div.  361,  68  N.  Y. 
Suppl.  3S2. 

S.  Cowing  r.  Cloud,  (Colo.  App.  1901)  65 
I^c.  417 ;  Crocker  v.  Greem,  54  Ga.  494  (hold- 
ing that  provision  for  allowance  of  interest 
on  such  advance  paymenta  of  principal  is  in 
effect  an  agreement  for  socti  paymenta) ; 
Leader  c.  Plant«,  95  Me.  339,  50  AU.  54,  ii 
Am.  St.  Rep.  410;  Rlker  c.  A.  ft  W.  Spiagoe 
Mfg.  Co.,  14  R.  I.  402,  61  Am.  Rep.  413. 
Contra,  Richarda  v.  Barlow,  140  Maaa.  218,  t 
N.  E.  63;  Stulta  c.  Silva,  119  Mass.  137; 
Way  i;.  Smith,  111  Mass.  523;  Hubbard  0. 
Uosely,  11  Gray  (Uase.)  170,  71  Am.  Dec 
698 :  Eiell  v.  Edwards,  2  Tex.  App.  Civ.  Cai. 
f   767. 

The  payea'i  rixht  to  duuuUi  tha  baUici 
doe  at  the  end  of  the  term  is  not  affected  bf 
the  option  reserved  to  the  maker. of  a  note 
"  redeemable  at  the  pleasure  of  the  town  after 
ten  years  from  date.  Chadwidc  v.  Portliad, 
46  Me.  44. 

g.  Anniaton  L.  ft  T.  Co.  «.  Stiekney,  108 
Ala.  146,  IB  So.  63,  31  L.  R.  A.  234.  Aitd 
this  has  been  held  to  he  true  of  a  note  pty- 
able  in  one  year  "  and  if  there  is  not  enough 
realized  by  good  management  in  one  year  to 
have  more  time  to  pay."  Capron  v.  Capnra, 
44  Vt.  410.  But  aee  Citizens'  Nat  Bank  P. 
Piollet,  126  Pa.  St.  184,  24  Wkly.  Notes  Cu. 
(Pa.)  83,  17  Atl.  S03,  12  Am.  Bt  Rep.  SfiO, 
4  L.  R.  A.  190,  holding  that  words  written 
acroea  the  face  of  a  note  to  the  effect  that  it 
will  be  renewed  at  maturity  render  the  note 
uncertain  and  destroy  its  n«^tiability. 

Ae  long  as  maker  Uvea. —  A  stipulation  for 
extension  as  long  as  the  maker  lives  is 
valid.  Maupin  v.  MeCormick,  2  Bush  (Ef.) 
206. 

10.  fMMifta.— Mitdull  c.  St  Mary,  148 
Tnd.  Ill,  47  H.  E.  224  (but  not  oonuDerdil 
paper  under  statute  as  to  pleading) ;  Oliddeo 
V.  Henry,  104  Ind.  278,  1  N.  E.  369,  64  Am. 
Dec  316;  Rosenthal  c.  Rambo,  28  Ind.  App. 
266,  62  N.  E.  637;  MerchanU',  etc,  Sit. 
Bank  t>.  Frace.  9  Ind.  App.  161,  36  N.  E  378. 
63  Am.  St  Rep.  341 ;  Oyler  v.  McHumy,  7 
Ind.  App.  645,  34  N.  E.  1004.  See  i1m 
Matchett  v.  Andersm  Foundry,  etc,  Woria, 
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(ii)  AtFixxd  Time.  Where  the  instrnment  fixes  the  day  of  payment  it  is 
not  necesa&rj  to  do  bo  by  making  it  payable  "  on  "  that  day."  If  it  is  made 
payable  a  given  time  after  date  "  the  time  will  ran  from  the  date  expressed,  even 
tliongh  tlie  paper  is  antedated  or  postdated ;  bat  if  no  date  is  expressed  the  time 
Till  rnu  from  the  day  of  the  dellTcry  of  the  instrnment."  If  the  time  named  for 
payment  is  ambignoDs"  or  oncertain  it  may  in  general  be  explained  by  parol 
endence."  If  the  time  of  payment  is  left  blank  tt  may  afterward  be  filled  by 
any  honafde  holder  of  the  paper.'* 

(hi)  Oif  Demasd^'^  At  Sight,  on  After  Sight.  In  England  and  the 
United  States  where  no  time  is  expressed,  as  la  checks  and  frequently  in  drafts 
and  notes,  the  instrnment  is  generally  payable  on  demand,  as  tliough  it  were  so 
written."  Bills  of  exchange  are  generally  drawn  payable  "  at  sight''  or  so  many 
days  *'  after  sight,"  i.  e.,  uter  presentmeat  and  acceptance  or  protest  for  non- 


(Ind.  App.  ie02)   64  N.  B.  22D;  RMenthal  v. 
Rambo.  29  Ind.  App.  26S,  62  N.  EL  637. 

louxt. —  WoodbUTT  v.  Bobert*,  09  Iowa  348, 
13  N.  W.  312,  44  Am.  Bep.  666. 

Michigan. —  Richmond  Secmd  Nat.  Bank 
F.  Wheeler.  76  Mich.  S46,  42  N.  W.  963; 
Smith  o.  Van  Blarcom,  4S  Htcb.  371,  8  N.  W. 
90. 

Wi»aott»in. —  KrouslEop  V.  ShontE,  61  Win. 
204,  8  N.  W.  241,  37  Am.  Rep.  817,  unleas 
Uie  agreement  for  extension  is  so  indefluita  m 
to  be  wholljr  without  effect. 

United  Stolet.—  Coffin  r,  Speoeer,  3B  Fed. 
262. 

11.  It  ia  dna  on  the  day  named,  where  pay- 
able "  bj  **  that  day  ( Preston  C.  Dunham,  62 
Ala.  217),  "on  or  after"  it  (Brookshirc  v. 
Allen,  (Tex.  Civ.  App.  1896)  32  S.  W.  164), 
"on  or  belore"  it  (Eelmer  c.  Krolick,  36 
Mich.  371;  Uattieon  c.  Marks,  31  Mich.  421, 
18  Am.  Rep.  197 ;  Spnngfietd  First  Nat.  Bank 
V.  Skeen,  101  Mo.  683,  14  S.  W.  732,  11 
L.  B.  A.  T48  [affirming  28  Mo.  App.  116]; 
Jordan  v.  Tate,  10  Ohio  St.  680;  Bates  v. 
Le«lair,  49  Vt  229),  although  ooncluding 
with  request  to  remit  as  loon  as  sold  (Ward 
c,  Perrigo,  33  Wis.  143),  or  "on  or  by"  it 
(Maasie  t>.  Bellord,  68  Hi.  290). 

If  payable  "  within  one  yeai "  it  is  due  one 
year  after  date  (Leader  e.  Plante,  66  Me. 
339.  50  Atl.  54,  85  Am.  Bt  Rep.  4IS]  and  an 
instalment  payable  "  in  each  year "  means 
at  the  end  of  each  year  (Rideout  v.  Woods,  30 
K.  H.  376). 

A  note  payable  "  on  or  before  "  a  given  day 
has  been  held  to  be  negotiable  in  some  cases 
(Springdeld  Fint  Nat.  Bank  v.  Skeen,  101 
Mo.  683,  14  8.  W.  732.  II  L.  R.  A.  748  [af- 
firming  29  Mo.  App.  116] ;  Curtis  v.  Horn,  68 
JT.  H.  504;  Gill  c.  First  Nat.  Bank,  (Tex. 
CiT.  App.  IBOB)  47  B.  W.  761)  and  non- 
nefntiabje  in  others  where  it  wae  coupled 
with  a  contingent  provision  as  to  interest,  if 
paid  "  before  "  ( Story  e.  I^mb,  52  Mich.  626, 
IB  N.  W.  248 ;  Lamb  v.  Story,  45  Mich.  488, 
8  X.  W.  87),  or  with  a  contingent  stipula- * 
tioB  for  annual  interest  "  if  convenient " 
(Htuni^irey  v.  Beckwith,  48  Mich.  151,  12 
N.  W.  28)  1  but  "on  or  before"  leaves  the 
maker  free  to  pay  but  the  holder  not  free  to 
edi  in  the  note  (Pagal  v.  Nickel,  lOT  Wis. 
471,  83N.  W.  787). 


IS.  Length  of  time  after  date  Immaterial. 
—  Its  ne}{otiability  is  not  impaired  by  itn 
being  payable  two  yean  after  date.  Duncan 
r.  Louisville,  13  Bush  (Ky.)  378,  26  Am.  Rep. 
201. 

13.  Bee  infra,  VII,  A,  3,  d. 

14.  The  ambiguity  may  be  merely  ap- 
parent and  require  conitruction  merely,  as  in 
the  case  of  a  note  payable  "  in  good  noteej 
.  .  .  to  be  due  in  eighteen  mont^"  (Wade 
V.  Darrow,  16  Ind.  212),  a  note  dated  July 
20  and  payable  "  one  year  August  15  after 
date"  (Waehington  County  Bank  t).  Jerome, 
8  Mich.  490),  or  a  bill  drawn  and  dated  in 
New  York  and  reading  "  On  the  Slst  of  Octo- 
ber .,  .  pay  .  .  .  payable  in  Paris  the  3Ut  of 
December"  (Henschel  v.  Mahler,  3  Den. 
(N.  Y.)  428  [affirming  3  Hill   (N.  Y.)   132]). 

15.  Alabama. — "Wallace  v.  Hill,  Minor 
(Ala.)   70. 

Georgia. —  Neal  r.  Reams,  88  Ga.  29S,  11 
e.  E.  617;  McCrary  v.  Caakey,  27  Ga.  64. 

Ohio.— KeUey  v.  Hibbs,  13  Ohio  St.  340, 
"on  the  6-9  January." 

Wucotum. —  I^mon  u.  French,  26  Wis.  37. 

Canada, —  Drapeau  t>.  Pominville,  11  Quebec 
Super.  Ct  326. 

The  time  cannot  be  changed  by  a  conflict- 
ing memorandum.  Fisk  c.  McNsal,  23  Nebr. 
726,  37  N.  W.  016,  B  Am.  St.  Rep.  162.  And 
as  to  the  need  of  equitable  relief  against  am- 
biguity in  the  time  of  payment  see  Wood  v. 
Goodrich,  9  Yerg.  (Tenn.)   286, 

la  Boykin  v.  Mobile  Bank,  72  Ala.  262, 
47  Am.  Rep.  408 ;  Pearson  n.  Stoddard,  9  Gray 
(Mass.)  199;  Hunt  c.  Adams,  6  Mass.  619; 
Omner  v.  Routh,  7  How.  (Miss.)  176,  40 
Am.  Dec.  69;  Deshon  v.  Leffler,  7  Mo.  App. 
695.    And  see  infra,  I,  C,  2,  b,  note  57. 

17.  By  atatnte  "  an  inatmment  ia  payable 
on  demand:  1.  Where  it  is  expressed  to  be 
payable  on  demand,  or  at  sight;  or  on  presen- 
tation; or  2.  In  which  no  time  for  payment  Is 
expressed.  Where  an  instrument  is  issued, 
accepted  or  indorsed  when  overdue,  it  is,  as 
r^ards  the  person  so  issuing,  accepting  or 
intlorsing  it.  payable  on  demand."  Neg.  Tnatr. 
L.  f  26.  So  by  Bills  Exch.  Act,  1  10,  of 
"  bills  "  except  as  to  bills  "  Issued  "  in  last 
sentence.     And  see  Cal.  Civ.  Code,  |  3069. 

18.  See  infra,  VII,  A,  7,  a,  (m). 

It  !■  not  a  material  alteration  to  add  "  on 
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acceptance,'*  bnt  a  note  payable  "  at  eight "  is  payable  on  demand,  since  notes  Hre 
not  presented  for  acceptance."  A  bill  or  note  may,  however,  be  made  payable 
"on  demand"  by  tlio  use  of  those  words  or  of  other  equivalent  expression,  but 
sncli  expression  may  be  modified  by  other  provisions"  or  controlled  by  a  memo- 
randum'' or  contemporaneous  writing.** 

(iv)  Is  Instalments.  A  bill  or  note  may  be  payable  in  instalments,^  but  it 
is  not  negotiable  unless  the  time  for  paying  the  instalments  is  expressed.'* 

g.  Place  of  Payment  — (i)  Necessitt  of  Namiko  —  (a)  Rule  Stated. 
Althougii  ic  is  in  many  cases  usual  and  desirable  it  is  not  necessary  at  common 
law  to  name  an  express  place  of  payment  in  a  negotiable-  bill  or  note,"  and  tliis  is 
provided  by  statute  in  many  of  the  United  States  "  and  in  England.*"  Under 
some  etatutes,"*  however,  only  those  notes  are  governed  by  the  law  merchant*' 
which  are  made  payable  at  a  bank.*' 


tlemaad"  to  a  note  payable  generally.    Al- 

doiu  V.  Comwell,  L.  K.  3  Q.  B.  673,  9  B.  &  S. 

«07,  27  L.  J.  Q.  B.  201,  16  Wkly.  Rep.  1045. 

18.  Mitchell  13.  Degrand,  1  Mason   (U.  S.) 

376,  17  Fed.  Cas.  No.  9,661. 

20.  See  infra,  VII,  A,  8. 

81.  See  infra,  VII,  A,  7,  a,  (i). 

32.  Thus  aa  agreement  in  writing  by  which 
the  eub«criber  to  it  promised  to  pay  another 
a  sum  of  money  on  demand,  with  interest, 
and  added :  "  But  no  demand  in  to  be  made 
Bs  long  as  the  interest  is  paid,"  is  not  a  prom- 
JsBory  note.  Seacord  v.  Burling,  5  Den. 
(N.  y.)   444. 

23.  McCalla  v.  McCalla,  48  Qa.  602  ("to 
be  paid  when  C.  McCalla  collects "  another 
note)  ;  Franklin  Sav.  Inst.  v.  Reed,  125  Mass. 
865;  Wheelock  t.  Freeman,  13  Pick.  (Mass.) 
165,  23  Am.  Dec.  674;  Heywood  c.  Perrin,  10 
Pick.  (Mass.)  228,  20  Am.  Dec.  S13  ("one 
bait  to  be  paid  in  12  months,  the  balance  in 
24  months  ");  Krouskop  c.  Shonti,  61  Wis. 
2M,  8  N.  W.  241,  37  Am.  Eep.  817  ("to  be 
extended,  if  desired"). 

As  to  memoiaitdA  geuvtally  see  infra, 
I,  C,  4. 

24.  Round  V.  Donnel,  E  Kan.  E4;  Brownlee 
e.  Arnold,  60  Mo.  78   (collateral  mortgage). 

2&.  lUinoia. —  Van  Buskirk  d.  Day,  32  111. 
260. 

MaatanhiiMettt. —  Ewer  c.  Myrick,  1  Cush. 
(Mass.)  16,  holding  that  the  whole  may  be 
payable  in  ten  years  with  instalments  of  less 
than  one  tenth  each  to  be  paid  annually. 

Michigan, — ■  Wright  p.   Irwin,  33   Mich.  32. 

iVeip  i/ampshire.— Rideout  v.  Woods,  30 
N.  H.  3T5. 

Hew  Yorfc,— Chase  c.  Kellogg.  69  Hun 
(K.  Y.)  823,  13  N.  Y.  Suppl.  351,  36  N.  Y.  St. 
832;  Chase  v.  Behrman,  10  Daly  (N.  Y.)  344; 
Chase  tt.  Senn,  13  N.  Y.  Suppl.  266,  38  N.  Y. 
St.  36. 

26.  Moffat  r.  Edwards,  C.  A  M.  16,  41 
E.  C.  L.  16.  Thus  a  corporate  debenture  pro- 
viding for  annual  drawings  and  payment  on 
call  is  not  negotinble.  Crouch  c.  Cr&lit  Fon- 
eier  Co.,  L.  R.  8  Q.  B.  374,  42  L.  J.  Q.  B.  183, 
29  L.  T.  Rep.  N.  S.  269,  21  Wkly.  Rep.  946. 

27.  Arkanaaa. —  Craig  f.  Price,  23  Ark. 
633. 

ilaine. —  Kendall  v.  Oalvin,  15  Me.  131,  32 
Am.  Dec.  141. 

Ifusourt. —  Even  a  promiw  "to  pay  ,  .  . 
[I.  C.  1,  f,  (m;- 


the  sum  of  20,000  feet  of  good  salable  lum- 
ber "  is  not  impaired  by  the  fact  that  no  place 
of  delivery  is  named.  Spears  v.  Bond,  79  Mo. 
46t. 

Neui  York. —  Holt*  p.  Boppe,  37  N.  Y.  834; 
Taylor  v.  Snyder,  3  Den.  {N.  Y.)  115,  45 
Am'.  Dec.  467 ;  Woodworth  c.  Bank  of  Amer- 
ica, 19  John«.  (N.  Y.)  391,  10  Am.  Dec.  239 
[reverting  18  Johns.  (N.  Y.)  315];  Wolcott 
ti.  Van  Santvoord,  17  Johns.  (N.  Y.)  248,  8 
Am.  Dec.  396. 

Yermont.-^  Newbury  Bank  p.  Richards,  35 
Vt.  281;  Blodgett  D,  Dnrgin,  32  Vt.  361. 

£n{f land.— Mitchell  c.  Baring,  10  B.  A  C. 
4,  21  E.  C.  L.  12,  4  C.  &  P.  35,  19  E.  C.  L. 
305,  8  L.  J.  K.  B.  O.  S.  18,  K.  A  M.  381. 

A»  to  place  of  pieaentment  see  infra.  X,  C. 

Aa  to  parol  evidence  of  place  intendsd  for 
payment  see  infra,  XIV,  E  [8  Cyc.]. 

aa  Neg.  Instr.  L.  |  25. 

28.  Bills  Exch.  Act,  f  3. 

30.  'ihe  courts  of  one  atattt  will  enforce  tb« 
statute  of  anothei  state  in  this  respect  when 
it  is  applicable  to  tbe  note  in  suit.  Bargei 
V.  Famham,  (Mich.  1902)  BO  N.  W.  281; 
Stix  V.  Matthews,  75  Mo.  96. 

31.  By  usage  in  some  state*  grace  ia  not 
allowed  on  notea  which  are  not  payable  in 
bank.  Dalton  City  Co.  v.  Haddock,  64  Ga. 
684;  Ishatn  v.  Fox,  7  Ohio  St.  317;  Sharp 
f>.  Ward,  7  Ohio  223. 

82.  In  Alabama  negotiable  notes,  to  which 
alone  this  statute  has  been  held  to  apply 
(Owathmej  v.  Clisby,  24  Blatchf.  (U.  S.)  3S8. 
31  Fed.  220),  must  be  payable  at  a  bank  or 
private  banking  house  or  some  other  desig- 
nated place  (Montgomery  First  Nat.  Bank  c. 
Slaughter,  98  Ala.  602,  14  Bo.  645,  39  Am.  SL 
Rep.  88 ;  Carmelich  v.  Mima,  88  Ala.  335.  8 
8o.  913;  Cook  t>.  Citiiens  Mut.  Ins.  Co.,  63 
Ala.  37  [holding  that  the  statute  did  not 
affect  notes  made  and  indorsed  prior  to  ila 
passage] ;  Bradley  v.  Pattou,  51  Ala.  IW: 
Oates  f.  Montgomerv  First  Nat.  Bank,  100 
U.  S.  239,  25  L.  ed.  580) .  It  is  not  auffldeol 
to  designate  a  town  or  village  generally. 
Haden  v.  Lehman,  83  Ala.  243,  3  So.  5ZS. 
But  the  local  date  is  sufflcient  designation  of 
the  place  where  the  bank  is  situated.  Rn- 
dulph  V.  Brewer,  96  Ala.  189,  11  So.  314  [di»- 
tingvisMng  Renfro  v.  Merchants',  etc..  Bank, 
83  Ala.  426,  3  So.  776,  where  it  was  held  that 
a  banker's  certificate  of  deposit,  payable  on 
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(b)  Place  Left  Blank.     If  in  a  bill  of  exchange  or  promissorj  note  the  place 


are  negotiable  under  the  atatute  become  sub- 
ject to  defease  if  transferred  bj  delivery  only 
(Foreman  v.  Beckwith,  73  lud.  615).  Non- 
Degotiable  not«8  are  not  prima  /orie  payment 
of  prior  indebtedueee  (Lindeman  <b.  Rosen- 
field,  67  Ind.  24S,  33  Am.  Rep.  T9;  Rhodes  d. 
Webb-Jameson  Co.,  19  Ind,  App.  195,  49  N.  E. 
283),  but  thejr  are  assignable,  although  non- 
negotiable  under  the  statute  (King  v.  Vance, 
46  Ind.  246;  Parkinson  c.  Finch,  45  Ind. 
122). 

In  Eentncky  a  promissory  note  is  only  ne- 
gotiable when  it  is  made  payable  and  nego- 
tiable at  an  incorporated  bank  or  national 
bank  in  Kentucky  and  is  actually  n^otiated 
by  such  a  bank  in  that  state.  M.  V.  Monarch 
Co.  p.  Terre  Haute  First  Nat.  Bank,  105  Ky. 
336,  20  Ky.  L.  Rep.  1223,  4B  S.  W.  32;  Gra- 
ham e.  Louisville  City  Nat.  Bank,  103  Ky. 
641,  20  Ky.  L.  Rep.  285,  46  S.  W.  870;  Payne 
c.  Bowling  Green  Bank,  10  Bush  (Ky.)  178; 
Campbell  r.  Farmers'  Bank,  10  Bush  |Kv.l  152; 
Gaines  c.  Frankfort  Deposit  Bank,  IS'Ky.  L. 
Rep.  171,  39  S.  W.  438;  Newman  t>.  Svans,  6 
Ky.  L.  Rep.  603.  It  must  be  indorsed  to  the 
bulk  as  well  as  discounted  by  it,  and  not  on 
its  face  made  to  the  bank  as  payee.  I<iuis- 
ville  Banking  Co.  ».  Buchanan,  107  Ky.  125, 
21  Ky.  L.  Rep.  786,  52  S.  W.  B67 ;  Nickell  p. 
Citizens'  Bank,  22  Ky.  L.  Rep.  1552,  60  S.  W. 
925;  Toll  B,  Farmers'  Nat.  Bank,  13  Ky.  L. 
Rep.  682.  It  is  not  negotiable  if  it  ia  drawn 
n^tiable  and  payable  at  the  bank,  and  the 
payee  having  refused  to  discount  it  it  is 
discounted  ij  plaintiff  (Rogge  v.  Cassidy,  12 
Ky.  L.  Rep.  64,  13  S.  W.  716)  or  by  a  char- 
tered bank  in  another  state  (Steinharter  v. 
Wolfstein,  13  Ky.  L.  Rep.  871).  The  bank 
named  will  he  presumed  to  be  in  Kentucky. 
Graham  v.  Louisville  City  Nat.  Bank,  103  Ky. 
641,  20  Ky.  L.  Rep.  296,  45  S.  W.  870.  This 
statute  applies  also  to  coupon  bonds  payable 
to  bearer  (Cunningham  n.  Porter,  23  Ky.  L, 
Rep.  847,  64  S.  W.  493;  Louisville  Banking 
Co.  i;.  Ogden,  22  Ky.  L.  Rep.  1591,  81  S.  ^. 
299;  Ritchie  P.  Cralle,  22  Ky.  L.  Rep.  180, 
SO  8.  W.  963),  and  its  principle  is  adhered 
to  in  the  conatnietiou  of  special  charters, 
where  the  reijuirement  is  in  different  lan- 
guage. Thus  under  the  provision  in  the  char- 
ter of  the  bank  of  Kentucky  that  a  note  when 
discounted  at  the  bank  shall  be  considered  a 
bill  of  exchange,  a  note  merely  payable,  but 
not  discounted,  at  the  bank  cannot  be  so  con- 
sidered (Jonea  e.  Wood,  3  A.  K.  Marsh.(Ky.) 
182;  Stapp  p.  Bacon,  1  A.  K.  Marsh.  (Ky.) 
635);  and  a  provision  in  the  charter  of  a 
bank  that  "  all  promissory  notes  and  inland 
bills  of  exchange  which  may  be  discounted 
and  owned  by  said  bank  shall  be  and  are 
hereby  put  upon  the  footing  of  foreign  bills 
of  exchange  "  was  construed  to  apply  only  to 
notes  and  bills  made  negotiable  and  payable 
in  bonks  (Payne  v.  Bowling  Green  Bank,  10 
Bush   (Ky.)    176). 

In  Montcna  a  note  payable  and  negotiable 
at  a  particular  bank  does  not  lose  its  nen>tia- 
bility  by  being  discounted  elsewhere,    Btad- 
[I,  C,  1.  g.  (I),  (B)] 


its  return  properly  indorsed,  with  the  bank- 
er's name  and  address  at  its  heading,  con- 
tained no  eufScient  designation  of  a  place  of 
parent  to  render  it  commercial  paper]. 

in  Indiana  negotiability  is  confined  to  such 
notes  as  are  drawn  payable  at  a  bank  in  this 
state  having  an  actual  existence  at  the  time 
the  note  is  executed  (Melton  v.  Gibson,  97 
led.  158;  Scotten  v.  Randolph,  96  Ind.  581; 
Lafayette  Second  Nat  Bank  v.  Brady,  96  Ind. 
498;  Hardy  v.  Brier,  91  Ind.  91;  Foreman  e. 
Beckwith,  73  Ind.  515;  Woollen  p.  Wise,  73 
Ind.  212;  Woollen  p.  Whitacre,  73  Ind.  198; 
Baddell  p.  Fhalor,  72  Ind.  S33,  37  Am.  Rep. 
177;  Zook  V.  Simonson,  72  Ind.  83;  Croessn 
t.  May,  68  Ind.  242;  Maxwell  P.  Morehart, 
AS  Ind.  301 ;  Bremmerman  p.  Jennings,  60  Ind. 
175;  King  f.  Vance,  46  Ind.  246;  Holloway 
r.  Porter,  46  Ind.  62 ;  Parkinson  p.  Finch,  45 
Ind.  122  (holding  that  the  maker  may  show 
the  bank  uanied  to  be  fictitious)  ;  Porter  p. 
Daugherty,  43  Ind,  37;  Porter  p.  Holloway, 
43  Ind.  36 ;  Muaaetman  v.  HcElhenny,  83 
Ind.  4,  85  Am.  Dec.  445;  Woodward  p.  Mat- 
hews, 15  Ind.  339;  Hunt  p.  Standart,  16  Ind. 
33,  77  Am.  Dec.  70;  Mix  e.  State  Bank,  13 
Ind.  521 ;  Potter  c.  Sheets,  5  Ind.  App.  606, 
32  N.  E.  811)  ;  but  the  bank  need  not  be  a 
chartered  or  incorporated  one  (Reed  c.  Trent- 
man,  63  Ind.  438;  Snyder  r.  Oatman,  18  Ind. 
265;  Davis  r.  McAlpine,  10  Ind.  137)  as  un- 
der the  statute  in  force  up  to  1843  (Blount  e. 
Biley,  3  Ind.  471;  McNitt  r.  Hatch,  4Blackf. 
(lud.)  531),  and  negotiability  is  not  affected 
fay  making  the  bank  named  as  place  of  pay- 
ment the  payee  of  the  note  (De  Pauw  p.  Salem 
Bank,  I2S  Ind.  553,  25  N.  E.  705,  26  N.  E. 
151,  10  L.  R.  A.  46)  or  by  making  the  note 
payable  to  bearer  (Melton  v.  Gibson,  97  Ind. 
158).  If  the  location  of  the  bank  named  be 
not  mentioned  it  is  presumed  to  be  a  bank  in 
the  state  (Henderson  p.  Ackelmire,  59  Ind, 
540;  Burroughs  f.  Wilson,  69  Ind.  636; 
Roach  p.  Hill,  54  Ind.  245 ;  Walker  e.  Wool- 
len, 54  Ind.  164,  23  Am.  Rep.  630;  Indianapo^ 
lis  Piano  Mfg.  Co.  r.  Caven,  53  Ind.  258 )  and 
the  courts  of  Indiana  will  take  notice  that 
an  Indiana  bank  referred  to  as  place  of  pay- 
ment is  on  incorporated  bank  (Gordon  t>. 
Mo.ntgomery,  19  Ind.  110),  hut  not  that  the 
ofSce  of  a  firm  in  another  state  is  a  bank 
(Crmsan  v.  May,  68  Ind.  242).  The  place  of 
payment  is  not,  however,  sufficiently  described 
OS  "  at  the  Indiana  Banking  Company  of  In- 
dianapolis "  ( Rominger  p.  Keyes,  73  Ind. 
375)  or  "at  the  bank  at  Goshen"  [Butter- 
fleld  p,  Davenport,  84  Ind.  590),  although 
there  is  only  one  bank  there  (Bardy  r.  Brier, 
91  Ind.  91.  The  fact  of  there  being  other 
banlcs  there  is  matter  of  defense.  Coffing  p. 
Hardy,  86  Ind.  369).  Negotiable  notes  like 
other  commercial  paper  are  not  subject  to 
^f^nse  (Scotten  p.  Randolph,  96  Ind.  581)  ; 
but  a  note  which  is  not  made  payable  at  a 
designated  bank  is  subject  to  defense  (Lafay- 
ette Second  Nat.  Bank  e.  Brady,  96  Ind.  498; 
Reagan  v.  Burton,  67  Ind.  34T ;  Woodward  e. 
Uathewe,  16  Ind.  339),  and  even  notes  vAiich 
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of  payment  be  left  blank"  the  holder  generally  has  imj^ied  anthorit;  to  fill 
the  blank  with  any  convenient  place,**  unless  the  inetrament  in  tertne  requires 
the  blank  to  be  filled  aa  a  condition  of  its  completeneGS.* 

(ii)  Mat  Ss  Patabls  Wbsrs.  The  idea  of  a  foreign  bill  of  exchange 
presnppoees  a  place  of  payment  different  from  the  place  of  drawing,"  but  thU 
rnle  was  nerer  applied  to  inland  bills,  checkB,  or  promissory  notes."     It  is,  how- 


ler r.  Helena  First  Nat.  Bank,  22  Moat.  190, 
5G  Pa«.   Ill,  74  Am.  St.  Rep.  5S2. 

In  VirgiBia  moA  Watt  VitginU,  before  1B98, 
the  statutes  of  both  states  rsquired  negoti- 
able notes  and  checks  to  be  made  payable  in 
the  state  at  a  particular  bank,  office  for  dis- 
count and  deposit,  or  place  of  business  of 
savings  bank  or  licensed  bn^er.  This  act 
was  repealed  in  Virginia  in  18QS,  and  ths 
Negotiable  Instmmenta  Law  was  then  en- 
acted in  that  state.  Under  these  statutes  a 
note  must  be  made  payable  at  bonk  to  be  ne- 
gotiable (Morehead  v.  Parkersburg  Nat.  Bank, 

5  W.  Va.  74,  13  Am.  Bep.  636)  and  the  bank 
must  be  in  existence  at  the  time  the  note  is 
first  discounted  (Brown  o.  Hull,  33  Oratt. 
(Va.)  23)  and  must  be  a  chartered  bank 
(Caton  D.  Lenox,  5  Rand.  (Va.)  31;  Hontiog- 
ton  Bank  e.  Hysell,  22  W.  Va.  142)  ;  but  a 
promissory  note,  made  and  indorsed  in  Vir- 
ginia, although  made  payable  at  tbe  north- 
west bank  of  Virginia,  by  whose  diarter  notes 
"  made  negotiable "  at  that  bank  are  put 
upon  the  footinf^  of  bills  of  exchange  is  not 
mercantile  negotiable  paper  (Bradley  e.  Knox, 

6  Cranch  C.  C.  (U.  S.)  287,  3  Fed.  Cos.  No. 
1,782).  It  is  not  sufficient  to  moke  it  pay- 
able at  either  of  the  banking  houses  in  Wheel- 
ing, Va.  (Freeman's  Bank  v.  Ruckman,  16 
GratL  (Va.)  126),  and  a  bank  in  another 
state  is  not  sufficient  (Marietta  Bonk  d.  Pin- 
dall,  2  Rand.  (Va.)  465).  The  statute  ap- 
plies, however,  to  a  note  made  in  another 
state  payable  in  Virginia  (Freeman's  Bank 
V.  Ruckman,  16  Gratt.  (Va.)  126),  but  not 
to  a  note  made  and  payable  in  New  York 
but  discounted  in  Virginia  (Corbin  v.  Plant- 
er's Nat.  Bank,  87  Va.  «6I,  13  S.  £.  98,  24 
Am.  St.  Rep.  673).  See  also  Barger  f.  Fam- 
ham,  (Mich.  1902)  00  N.  W.  281,  applying 
West  Virginia  law. 

The  incorpoTBtlon  »f  the  bank  will  not  b« 
presumed  when  that  is  a  statutory  require- 
ment.    Salmons  c.  Eoyt,  63  Oa.  493. 

38.  Where  no  blank  la  left  there  can  be  no 
implied  authority  to  insert  a  place  of  pay- 
ment Simpson  v.  Stackhouae,  9  Fa.  St.  136, 
49  Am.  Dec.  654;  Morehead  n.  Parkersburg 
Nat.  Bank,  5  W.  Va.  74,  13  Am.  Rep.  636. 

34.  /llinoia.— Canon  v.  Grigsby,  116  111. 
151,  5  N.  E.  362,  M  Am.  Rep.  760. 

Indiana.  —  Marshall  v.  Drescber,  68  Ind. 
3E0;  Spitler  V.  James,  32  Ind.  202,  2  Am. 
Rep.  334.      The  holder  may  fill  a  bank  name 

in  a  note  payable  "  at  the bank  "  and  so 

bring  the  note  within  the  statutory  require- 
ment for  negotiability  (Gillaspie  c.  Kelley,  41 
Ind.  IBS,  13  Am.  Rep.  318).  but  to  fill  the 
space  after  the  printed  words  "  payable  at " 
with  the  name  of  a  bank  is  an  alteration,  as 
ita  effect  is  to  change  the  character  of  the 
note  and  malce  it  n^jotiable    (Cronkliite  v, 

[I,  c,  1,  sr.  (I),  (B)] 


Nebeker,  81  Ind.  '310,  42  Am.  Bep.  127; 
Young  t>.  Baker,  (lad.  App.  1902)  WS.% 
64). 

Itnoa. —  Shepard  v.  Whetstone,  61  Iowa  4S7, 
1  N.  W.  753,  33  Am.  Rep.  143.      Bnt  if  the 

note  is  payable  at  " National  Boak "  it 

is  an  alteration  to  erase  "  national "  and  in- 
sert the  name  of  a  state  bank.  Adair  n,  Eng- 
land.  SB   Iowa  314,   12  N.  W.  277. 

Koitaeky. —  Cason  t>.  Grant  County  Deposit 
Bank,  97  Ky.  487,  31  S.  W.  40,  63  An.  St         i 
Rep.  418;  Rogers  V.  Poaton,  I  Mete.  (Ey.)         ' 
643. 

tleai  Forfc.— McGrath  r.  Clark,  56  S.  Y. 
34,  16  Am.  R^.  372 ;  Redlieh  c.  Doll.  54  N.  Y. 
234,  13  Am.  R^p.  S73 ;  Waggoner  p.  Uilling- 
ton,  8  Hun  (N.  Y.)  142;  Kitchen  e.  Place,  41 
Barb.  (N.  Y.)  466. 

Ohio.—  Dater  e.  Simon,  6  Ohio  Dec  (Be- 
print)  377,  6  Am.  L.  Rec.  257. 

Oregon. —  Cox  v.  Alexander,  30  Oreg.  43B, 

46  Pac.  7tM^ 
PenturylMnia.—  Wemell  v.  Glenn,  I0»  Fa. 

St  104. 

See  7  Cent.  Dig.  tit.  "  Billa  and  Notes," 
I  90. 

If  a  blank  ia  Intended  it  cannot  be  filled 
with  the  name  of  a  bank  in  violation  of  an  ei- 
press  agreement  between  the  parties.  Spit- 
ler V.  James,  32  Ind.  202,  2  A™  Rep.  3U; 
Charlton  t>.  Re«d,  61  Iowa  160,  16  N.  W.  M, 

47  Am.  Rep.  808. 
Acceptance    qualified. —  Where    the   holdtr 

fills  a  blank  acceptance  by  making  it  st  s 
particular  place  this  will  not  discharge  an  u- 
commodation  indorser.  Todd  c.  State  Banic, 
3  Bush  (Ky.)  626.  Before  the  present  Eng- 
lish statute,  however,  if  such  words  vers 
added  without  tbe  accepter's  authority  he  wu 
held  to  be  discharged,  as  tbe  words  constituUJ 
a  materia)  alteration  of  his  contract  Coin 
c.  Halsall,  4  B.  A:  Aid.  197,  3  Stark.  3fl,  t 
E.  C.  L.  449 ;  Deabrow  t>.  Weatherley,  3  C.  A  F. 
758,  1  M.  t  Rob.  438,  25  E.  C.  L^  676;  Tiylor 
p.  Moeely,  6  C.  *  P.  273,  25  E.  a  L  429; 
Burchfield  v.  Moore,  26  Bng.  L.  &  Eq.  123; 
Macintosh  D.  Haydon,  R.  ft  M.  362,  21  £.  C.  U 
787. 

35.  Thus  a  railroad  bond  referring  to  a 
memorandum  on  Jta  bade  with  blank  for  place 
of  payment  is  not  negotiable  till  such  blank 
is  filled.  Parsons  t>.  Jackacm,  99  U.  8.  434, 
25  L.  ed.  467. 

Se.  See  tupra,  I,  B,  2,  a,   (m)'.   (B). 

37.  Southern  Bank  f.  Brashears,  I  Dim. 
(Ohio)  207,  12  Ohio  Dec.  (Reprint]  578. 
holding  that  a  bill  of  exchange  is  not  dsprimt 
of  the  character  of  a  bill  ^  tbe  tact  of  its 
being  payable  at  the  place  where  drawn.  It 
is  the  form  of  the  instrument  which  givts  it 
character,  and  not  tbe  intention  to  traminit 
funds  from  one  place  to  another. 
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«7er,  permissible  to  make  even  the  bond  of  a  inanicipal  corporation  payable  ia 
another  place  or  even  in  anotlier  state." 

(ni)  May  Be  Bssiqnatbd  jy  Msuobaxdvm,  The  place  of  payment  may 
be  designated  by  a  memoraudnin,  and  this  is  part  of  the  instrument  if  so 
intended."  The  alteration  of  it  is  in  snch  case  a  material  alteration,**  but  if  it  is 
a  mere  memorandum  for  the  holder  it  will  not  be  treated  as  part  of  the  bill." 

(ir)  Effect  OF  MmTAKB  JN  Desiohation.  A  mistake  in  the  name  of  the 
designated  place  of  payment  may  be  corrected.** 

(v)  What  Is  Place  of  Patuest — (a)  Whero  PUioe  Not  Expreteed.  In 
the  case  of  a  note"  with  no  place  of  payment  expressed,  the  place  of  payment  is 
the  miner's  residence  or  place  of  basiness.**     Where  no  place  of  i 


designated  in  a  bill  of  exchange  it  is  payable  at  the  place  named  in  tfie  drawee's 
address*  or  at  his  residence ,  or,  as  aeainst  the  drawer,  at  the  place  where  the 
bill  was  drawn;"  and,  aa  against  an  iudorser,  at  the  indorser's  residence."    The 

SS.  Hunicipal  bonds  in  TUinoia  may  be 
ntde  pavKble  in  another  etate.  Cairo  v.  Zuie, 
U9  TL  8.  122,  13  8.  Ct.  803,  37  L.  ed.  673; 
Enfield  e.  Jordim,  110  U.  S.  680,  7  S.  a.  308, 
30  L.  ed.  623  ( notwithatanding  the  prohibl- 
tion  of  the  Illinois  statute).  But  a  atatate 
providing  for  such  bonds  in  California  haa 
been  held  to  be  uneonBtitutional.  Los  An- 
gela V.  Teed,  112  Cal.  319,  44  Pa<:.  S80.  See, 
genersll]',  MumoiPAL  CoRPoaATioNB. 

39.  lliUB  where  the  maker  of  a  promlasoiy 
note  which  waa  in  printed  form  bf  mistake 
signed  his  name  above  the  printed  line  stat- 
ing the  bank  at  which  the  note  was  payable, 
it  was  held  that  the  jlrinted  line  below  the 
■ignature  was  part  of  the  note,  and  that  the 
note  was  therefore  negotiable,  eapeciallj  where 
it  had  coupons  of  interest  attached  and  was 
indorsed  in  that  form ;  these  clreunutancea 
precluding  all  doubt  of  the  fact  that  the  des- 
ignation of  the  place  of  pajment  was  on  the 
note  when  it  was  executed.  Tumbull  v. 
Thomas,  1  Hughes  (U.  S.)  172,  24  Fed.  Caa. 
No.  14,243. 

40.  Woodworth  D.  Bank  of  America,  19 
John*.  (S.  y.)  391.  10  Am,  Dec.  239  [reven- 
wj  18  Johns.  (N.  Y.)  3161. 

The  inaertioB  of  place  of  payment  in  a 
blank  not  intentionally  left  la  an  alteration. 
UtCay  V.  Lockwood,  71  Jnd.  319;  Harahall  e. 
Drescber,  68  lad,  35!>;  Sinipaon  v.  Stackhonae. 
9  F*.  St.  186,  49  Am.  Dec.  654;  Morebead  e. 
Paritarsbn™  Nat.  Bank,  S  W.  Va.  74,  13  Am. 
Bep.  630, 

41.  American  Nat  Bank  V.  Bangs,  42  Mo. 
450,  97  Am.  Dec.  329. 

Separation  from  the  body  of  the  note  by  a 
period  followed  by  the  words  "At  A.  B.'a " 
do  a  not  prevent  the  memorandum  being  r«- 

grded  as  part   of  the   inatrument.     Vander 
nckt  e.  ThellDSBCHi,  8  C.  B.  812,   19  L.  J. 
C.  P.  12,  66  E.  C.  L.  812. 

4S.  Stix  V.  Mathews,  03  Mo.  371;  State 
Bank  t>.  Vanghan,  30  Mo.  00. 

So  a«  to  sbbrerlation  of  name  of  bank. 
Miller  p.  Powers,  16  Ind.  4I0;  Lane  v.  Union 
Nit.  Bank,  3  Ind.  App.  299,  29  N.  E.  613. 

Ai  to  mianotoer  ("  Citz.  Bank  "  for  "  Citi- 
lens  Bank  ")  see  Locke  c.  Merchants'  Nat. 
Bank,  86  Ind.  363. 

43.  A  baakn'a  certUc 
aUe  at  a  qieelfled  date  " 


162. 

44.  Hartford  Bank  r.  Qreen,  II  Iowa  476: 
Bullard  t.  Thompson,  35  Tei.  313  (wb^re  the 
note  would  be  void  for  usury  by  the  law  of 
the  place  of  eiecotion,  and  where  it  was  dated 
at  tne  maker's  place  of  residence)';  Campbell 
o.  Claric,  Hempet.  (U.  B.)  67,  4  Fed.  Cafi.  ^o. 
2^660.  But  if  the  poot-office  address  of  the 
maker  waa  stated  to  be  in  one  county  and  the 
note  was  executed  in  another  county  the  court 
may  find  that  the  maker  resided  in  either 
county.  Adair  v.  Egland,  68  Iowa  314,  12 
N.  W.  277. 

Paitneishlp  notes  are  payable  at  the  place 
of  biuiiiesi  of  the  firm,  other  notes  made  at 
the  same  time  and  in  the  same  transaction 

Greenbo 

Notee  Ca*.   (Pa.)   7,  33  Atl.  224,  61  Am.  St. 

Rep.  774. 

under  the  statute  of  Utah  it  is  payable 
"  at  the  residence  or  place  of  business  of  the 
maker,  or  wherever  he  may  be  found."  Ab  to 
the  necessity  for  tender  there  see  McCanley  c. 
Leavitt,  10  Utah  01,  37  Pac.  164. 
,  49.  Illinois, —  Abt  v.  American  Trust,  etc.. 
Bank,  169  111.  46T,  42  N.  E.  866,  60  Am.  St 
Rep.  176. 

Maryland.— UzAtdi  f.  Cohen,  3  Oill  (Md.) 
430. 

UoMaehtttetti. —  Worcester  Bank  v.  Wells, 
8  Met«.  (Mass,)  107. 

A'eio  Jertey. — Brownell  v.  Freese,  35  N.  J.  L. 
285,  10  Am.  Rep.  230. 

United  Btatei. —  Cox  P.  New  York  Nat. 
Bank,  100  U.  S.  704,  25  L.  ed.  739. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  293. 

46.  Colling  v.  Sabatier,  19  L*.  Ann.  299; 
Mitchell  t.  Baring,  10  B.  4  C.  4,  21  E.  C.  L. 
12,  4  C.  4  P.  36,  19  E.  C.  L.  396,  8  L.  J.  K.  B. 
O.  S.  18,  M,  &  M.  381. 

47.  Brownell  c.  Freese.  36  N.  J.  L.  286,  10 
Am.  Rep.  239.  But  it  ha«  been  held  that  the 
bill  is  presumably  accommodation  ^per  If 

grable  at  the  drawer's  residence.     Sharp  e. 
iley,  9  B.  4  C.  44,  4  M.  4  R.  4.  17  E.  C.  L. 
29. 

48.  Prentiss  f.  Sarage,  13  Maas.  20;  Pow- 
ers r.  Lynch,  3  Mass.  77;  Hieka  v.  Brown,  18 

[I.C,  1.J.(V).(A)] 
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parties  may  even  by  their  parol  agreement  fix  npon  a  place  of  payment,"  bnt  the 
place  of  payment  cannot  be  assumed  to  be  tbo  place  vhere  a  note  is  dated"  or 
where  it  is  made  negotiable," 

(b)  Eor  AocepUr.  An  acceptance  in  blank  is  an  agreement  to  pay  at  the 
place  named  in  the  bill ; "  or  if  no  place  is  named  to  pay  generally."  Tli' 
agreement  may  be  restricted  to  a  particnlar  place  by  aetinite  words  to  tli: 


tliat 
to  be  for  payment 


enect;^  and  in  England  the  statute*' required  such  acceptai 
there  "  only  and  not  elsewhere."  " 

(o)  WTLere  Several  Places  Jfamed.     Where  several  places  are  named  in  tbe 
instmment  the  choice  of  place  remains  with  the  maker,  unless  otherwise  provided," 

h.  Hegotlable  Words.     Tbe  usual  form  of  negotiable  paper  is  a  provisioD 
for  payment  to  "order"   or   "bearer."     These  or  similar  words*  are  in  geo- 


Johns.  (N.  y.)  142;  Pott«r  v.  Brown,  S  Eut 
124,  1  Smith  K.  B.  3S1,  7  Rev.  H«p.  663. 

48.  iley^T  r.  Hibaher,  47  N.  Y.  205;  Brent 
t>.  Metroiiolifl  Bank,  1  Pet.  (U.  S.)  S9,  7 
L.  ed.  65. 

SO.  Maine.—  Pierce  v.  Whitney,  22  Me.  1 13, 
29  Me.  188. 

New  York. —  Taylor  p.  Snyder,  3  Den. 
(N.  Y.)  146,  45  Am.  Dec.  467  j  Bank  of  Amer- 
ica e.  Woodworth,  18  Johns.  (N.  Y.)  315; 
Anderson  f.  Drake,  14  Johns.  (N.  Y.)  114,  7 
Am.  Dec.  442. 

Fennaylvaaia.—  lightner  r.  Will,  2  Watta 
&  S.  (Pa.)  140.. 

South  Carolina. — Galpin  e.  Hard,  3  HcCord 
(B.  C.)   394,  15  Am.  Dec.  640. 

Vermont. —  Blodgett  v.  Durgin,  32  Vt.  361. 

nnitrd  State*. —  Burrows  c.  Hann^an,  1 
McUan   (U.  S.)   309,  4  Fed.  Cas.  No.  2,205. 

Bnt  it  !■  Mmetimea  liif«ti«d  from  the  cir- 
euiuatancea  that  payment  at  such  place  was 
intended. 

Alabama. — Rudulph  v.  Brewer,  9S  Ala.  180, 
11  So.  314  (where  "  J.  L.  Eolmei'  office  "  waa 
designated  by  the  date).  On  the  other  hand 
a  note  ie  not  made  payable  in  California  be- 
cause it  is  payable  "  after  my  [tbe  maker's] 
arrival  in  San  Francisco."  Schuessler  ff. 
Watflon.  37  Ala.  98,  76  Am.  Dec.  348. 

Illinoi*.—  Lewis  t.  Headley,  36  111.  433,  BT 
Am.  Dec.  227. 

.l/aryland.— Ricketta  v.  Pendleton,  14  Ud. 

-Veic  Hampthire. — Orcutt  c.  Hough,  64  N.  H. 
472. 

A'eio  yoffc.— Stewart  c.  Eden,  2  Cai.  (N.  Y.) 
121.  2  Am.  Deo.  222. 

Khode  Island. —  HaEard  c.  Spencer,  17  R.  T. 
661,  23  Atl.  729,  where  it  was  dated  "Provi- 
dence, R.  I,"  and  payable  "  at  bank." 

South  Dakota. —  So  where  it  is  secured  by  a 
mortgage  in  that  state  and  contains  the  stipu- 
lation, "  It  is  agreed  that  this  note  is  exe- 
cuted and  is  to  be  construed  under  the  lawB  " 
of  such  state.  Jones  t.  Fidelity  L.  &  T.  Co.,  7 
S.  D.  122,  63  N.  W.  553. 

Texiu.—  BuUard  r.  Thompson,  3S  Tex.  313. 

Where  then  is  not  proof  of  the  place  where 
made  it  will  be  presumed  to  have  been  made, 
and  to  be  payable,  within  the  state  (Cook  e. 
Crawford,  4  Tex.  420)  and  that  the  place 
where  it  is  dated  is  in  the  state  (Smith  e. 
Robinson,  11  Ala.  270;  Enuitnble  L.  Ins.  Co. 
P.  Gleason,  66  Iowa  47,  8  N.  W.  790). 
[I.  C,  1.  g.  (.),  (A)] 


51.  Brent  c.  Metropolis  Bank,  1  Pet.  (U.  S.) 
89,  7  L.  ed.  66. 

A  note  ia  nesotUble  eUewheie,  alfhou^ 
drawn  "  negotiable  and  payable  at  Shea  t 
Brown's  bank."  Schoharie  County  NaL  Bank  f. 
Bevard,  61  Iowa  267,  1  N.  W.  524;  UcArthor 
c.  McLeod,  61  N.  C.  475  (holding  tJiat  trbere 
a  note  is  given  for  a  real  business  transaction, 
although  it  may  be  expressed  to  be  payable 
at  a  bank,  it  is  Deverthelesa  negotiable  in  the 
market  generally,  and  that  it  is  only  restricted 


hand  it  is  said  that  a  note  payable  to  plain- 
tiff "  negotiable  and  payable  at "  a  de9igns,ted 
bank  is  priftta  facie  a  note  to  be  offeied  for 
discount  at  bank,  and  not  elsewltere,  and  is 
made  payable  to  plaintiff  in  order  that  be 
may  become  tbe  first  indoraer.  Hoffman  c. 
Coombs,  9  Gill  (Md.)  284.  And  to  tike  effect 
see  Raymond  r.  Middleton,  29  Fa.  St.  S29. 

fi2.  See  infra,  V,  A,  I. 

63.  See  infra.  V,  A.  1. 

54.  See  infra,  V,  B,  I,  note  23. 

B6.  1  A  2  Geo.  IV,  c.  78. 

B8.  Fayle  p.  Bird,  6  B.  &  0.  531,  13  E.  C.L 
243,  2  C.  &  P.  303,  12  £.  C.  L.  SS4,  9  D.  A  E 
839,  6  L.  J.  K.  B.  O.  8.  817;  Turner  c.  Hay- 
den,  4  B.  ft  C.  1,  6  D.  &  R.  5,  R.  &  M.  21S,  10 
E.  C.  L.  466;  Selby  v.  Eden,  3  Bing.  611,  4 
h.  J.  C.  P.  O.  8.  198,  11  Moore  C.  P.  611,  11 
E.  C.  U  268. 

This  appliei  only  in  actiona  against  the  sc- 
cepter.  Gibb  e.  Mather,  8  Bing.  214,  S  Cr, 
t  J.  254,  1  h.  J.  Exch.  87,  1  M.  ft  Scott  387, 
21  E.  C.  L.  612;  Boydell  v.  Harkneas,  3  C.  B. 
168,  4  D,  &  L.  179,  15  I*  J.  C.  P.  833.  51 
E.  C.  L.  168;  Walter  v.  Cubley,  2  Cr.  i  U, 
161,  3  L.  J.  Exch.  2,  4  Tyrw.  87;  Parko  r. 
Edge,  I  Cr.  ft  M.  429,  1  Dowl.  P.  C.  643,  i 
L.  J.  Exch.  94,  3  Tyrw.  364;  Harrb  c.  Paete, 
3  Tyrw.  370  note. 

For  place  of  pieoentment  see  infra,  X,  C. 

For  restrictive  acceptances  see  infra,  V,  B. 

B7.  Wornack  D.  Jenkins,  17  Ind.  137;  Wil- 
cox p.  Williams,  G  Nev.  20G;  Pollard  r.  Hir- 
ries,  3  B.  ft  P.  335. 

Where  it  ie  aimply  payable  "at  bank"  ta 
a  given  place  the  holder  may  select  the  bank 
and  notify  the  maker.  Hazard  p.  Spencer,  17 
E.  I.  561,  23  Atl.  729. 

08.  If  the  intention  is  clear  no  pirtKalu- 
-words  are  necessary.  U.  8.  p.  White.  2  Hill 
(N.  y.)  59,  37  Am.  Dec  374  (holding  that  a 
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era] "  necessary  to  its  negotiability,"'  and  are  often  required  bj  Bt^tnte,"  but  a  note 


promiasory  note  mfty  be  made  payable  to  the 
order  of  the  peraOD  who  should  therealter  In- 
done  the  same)  ;  Haymond  e.  Uiddleton,  29 
Pa.  St.  629. 

A  note  payable  aunply  "  to  order  "  without 
naming  any  payee  is  in  effect  payable  to 
bearer.  Davega  r.  Moore,  3  UcCord  (S.  C.) 
482.  But  an  indorsement  "  pay  the  amount 
to  order  for  my  use  "  destroys  the  negotia- 
bility. Brown  v.  JacltBon,  1  Wash.  (U.  S.) 
S12,  4  Fed.  Caa.  No.  2,015. 

"Aaalgiu  "  01 "  auipieea." — The  words  "  as- 
aigns  "  and  "  assignees  "  hare  been  held  suffl- 
cient.  Dutches*  County  Ina.  Co.  c.  HachQeld, 
1  Hun  (N.  Y.|  676  (as  to  a  coupon  bond  pay- 
able to  a  blank  payee  "  his  executors,  Admin- 
istrators, or  assignees") ;  Murphy  v.  Arkan- 
aas.  etc..  Land,  etc.,  Co.,  97  Fed.  723;  Porter 
r.  'JanesTille,  3  Fed.  617.  But  in  Virginia  a 
eounty  bond  in  the  form  of  a  sealed  bUl  to  A 
or  his  asaigns  is  not  a  negotiable  instrument 
ICronin  e.  Patrick  County,  S9  Fed.  79)  and  a 
corporation  bond  payable  "  to  A.  T.  Blakely 
and  J.  Dent,  their  executors,  administrators, 
or  assigns,  or  to  the  bearer  hereof"  has  been 


Corp.,  I*  R.  3  Ch.  164.  37  L.  J.  Ch.  418, 
U  T.  Rep.  N.  8.  132,  16  Wkly.  Rep.  633). 

"Holder." — A  note  to  "Mancil  Owens  or 
holder "  has  been  held  negotiable.  Putnam 
r.  Crymee,  1  McMull.  (S.  C.)  9,  36  Am.  Dec 
250.  So  a  bond  payable  to  a  company 
named  "  or  holder  ...  is  transferred  by  the 


bank  named  will  not  supply  the  place  of  nego- 
tiable words.  Hoaford  r.  Stone,  6  Nebr.  378; 
Camith  e.  Middleton,  2  Phila.  (Pa.)  46,  13 
Leg.  Int,  ( Pa. )  28 ;  Carnith  e.  Walker,  3  Wis. 
262,  76  Am.  Dec.  236. 

59.  In  a  bill  or  note  held  by  the  goreni- 
nust  words  of  negotiability  are  unneceasarr. 
U.  S.  P.  White,  2  Hill  (N.  Y.)  69,  37  Am. 
Dec  374:  U.  S.  v.  Buford,  3  Itt.  (U.  S.)  12, 
7  L.  ed.  685. 

60.  Cali/omia. —  Graves  v.  Mono  Lake 
Hydraulic  Min.  Co.,  81  Cal.  303,  22  Pac.  666. 

Connecltcut. —  Curtias  c.  Hazen,  66  Conn. 
146,  14  AU.  771;  Backus  v.  Danforth,  10 
Conn.  297;  Lyon  c.  Summers,  7  Conn.  399; 
HuDtington  t'.  Harvey,  4  Conn.   124. 

Delainire. —  Hollis  c.  Vandergrift,  6  Houat. 
IDel.)  521;  Femon  v.  Farmer,  I  Harr.(Del.} 
32. 

Ceorjia. —  Hamilton  c.  Orangera  L.,  etc.. 
Ins.  Co.,  05  Ga.  750;  Reed  c.  Murphy,  I  Qa. 
236.  CiMitra,  so  far  aa  regarda  the  indorsee's 
right  to  sue  in  his  own  name.  Columbus 
Nat.  Bank  o.  Leonard,  91  Ga.  805,  18  S.  R.  32 
[folloioinj  Goodman  c.  Fleming,  67  Ga.  360] ; 
Cohen  f.  Prater,  56  Qa.  203. 

/wluina. —  Sinclair  p.  Johnson,  85  Ind.  627 ; 
Albright  r.  Griffin,  78  Ind.   182. 

jUar^ttnuI. —  Noland  c.  Ringgold,  3  Harr. 
k  J.  (Md.)  216,  5  Am.  Dec.  435. 


408. 

Neu)  York. —  New  York  Security,  etc.,  Co.  p. 
Storm,  81  Hun  |N.  Y.)  33,  30  N.  y.  Supij. 
606,  62  N.  Y.  St.  539;  Maule  P.  Crawford,  11 
Hun  (N.  Y.)  193;  Roe  v.  Hallett,  20  N.  Y. 
Wkly.  Dig.  34. 

OAio.— Parker  c.  Riddle,  11  Ohio  102; 
Smurr  v.  Formau,  1  Ohio  272. 

Penntylvania. —  Barriere  P.  Nairac,  2  Dnll. 
(Pa.)  249,  1  L.  ed.  366;  Gerard  v.  Im.  Coste, 

I  Ball.  (Pa.)  104,  1  L.  ed.  96,  I  Am.  Dec.  236; 
I^ngc.  Pegenbuah,  2  Phila.  (Pa.)  20,  13  U«. 
Int.  (Pa.)  4. 

Bouth  Carolina. —  Stagg  f.  Pepoon,  1  Nott 
k  M.   (S.  C.)    102. 

South  DaJ:ota.— Searlea  ff.  Seipp,  6  8.  D. 
472,  61  N.  W.  804. 

Tenneaaee. —  Hackney  e.  Jonea,  3  Humphr. 
(Tens.)  612. 

Teixaa. —  Taylor  «.  Moore,  (Tex.  1692)  2{> 
S.  W.  63;  Ellis  c.  Hahn,  (Tex.  Civ.  App. 
1902)68  S.  W.  338. 

Enghi^.—  Hill  p.  Lewis,  1  Salk.  132.  See 
also  Anderson  p.  Comptoir  d'Escompte,  L.  K. 
8  P.  C.  263,  2  Aspin.  98,  42  L.  J.  P.  C.  60,  29 
L.  T.  Rep.  N.  S.  192.  21  Wkly.  Rep.  873.  a  bill 
of  lading.  And  eren  a  bond  pa^ble  lo 
"A.  Ckx|ui,  or  to  his  exeoutora,  administrators, 
or  transferees,  or  to  the  holder  for  the  time 
being "  has  been  held  non-negotiable.  In  re 
Natal  Invest.  Co.,  L.  R.  3  Ch.  355,  37  L.  J.  Ch. 
362,  IB  L.  T.  Rep.  N.  S.  171,  16  Wkly.  Hep. 
637.  But  see  as  to  the  words  "  holder  for  tha 
time  being  "  In  re  Imperial  Land  Co.,  L.  R. 

II  Eq.  478,  40  L.  J.  Ch.  93,  24  L.  T.  Kep. 
N.  S.  265,  IS  Wkly.  Rep.  223.  Contra,  Bills 
Exch.  Act,  I  6,  Buba.  4,  unless  words  are  used 
prohibiting  transfer.  Decroix  r.  Meyer,  25 
Q.  B.  D.  343. 

Contra. —  Colorado. —  Cowan  v.  Hallack,  9 
Colo.  672,  13  Pac.  700;  Thackaray  c.  Hanson, 
1  Colo.  366. 

lUinoU. —  Fawsett  t;.  U.  S.  National  L.  Ina. 
Co.,  97  111.  II.  37  Am.  Rep.  96;  Archer  p. 
Claflin,  31  111.  300;  Sappington  t.  Pulliam,  4 
m.  386 ;  Haines  V.  Nance,  52  III.  App.  406. 

Kentucky. — Maxwell  p.  Goodrum,  10  B.  Mon. 
(Ky.)   288. 

Tenneaaee. —  Whiteman  P.  Childress,  ft 
Humphr.    (Tenn.)    303. 

United  Btatea.—  Patent  Title  Co.  n.  Strat- 
ton,  69  Fed.  174  (construing  Colorado  stat- 
ute) ;  Sherman  Bank  v.  Apperson,  4  Fed.  25 
(construing  Tennessee  statute). 

Canada. —  Under  Bills  Exch.  Act,  f  8, 
auba.  4.  Ward  v.  Quebec  Bank.  3  Quebec  122; 
D«ay  p.  Daly,  12  Quebec  Super.  Ct.  183.  3 
Rev.  de  Jnr.  492. 

See  7  (^ent.  Dig.  tit.  "BUIs  and  Notes," 
(  363. 

The  description  of  tlw  payee,  aa  "  Ro'-ert 
A.  Parriah,  trustee.  In  order  "  does  not  aHect 
the  n^otiability  oi  the  paper.  Bush  p.  Peck- 
ard.  3  Harr.   (Del.)   386. 

61.  See  D;ivia  p.  Helm,  34  Mo.  App.  332; 
Ncg.  Inatr.  L.  |  20. 

[I.  C,  1,  h] 
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which  is  Don-nogotiable  for  want  of  sacli  words  is  still  a  valid  note  "  and  ma^  he 
declared  on  as  such.*  Bills  payable  to  bearer  were  formerly  held  to  be  non-nego- 
tiable, as  beioffwithonC  words  of  transfer;"  bnt  they  are  now  reco^ized  as  negoti 
able  and  trsn^emble  by  delivery."  Making  the  instrument  payable  "  to  the  order 
of  "  a  person  named  is  the  same  as  to  snch  person  "  or  order  " ;  **  and  in  like  manner  to 
a  person  named  "  or  bearer  "  is  the  same  in  effect  as  "  to  bearer,"  "  Withont  worda 
ot  negotiability  pnrchasers  take  the  bill  or  note  subject  to  all  defenses  which  were 


62.  /ndiana. —  Louirrilk,  «to.,  R.  Co.  tt. 
Ckldtrell,  98  lad.  24S. 

Maine.—  Eendall  v.  Gklvin,  15  Me.  131,  32 
Am.  Dec.  141. 

MaryUtnd. — Dimcon  p.  HirjIaDd  Sav.  Iiut., 
10  Gill  ft  J.   (Md.)   20B. 

IIo»»achu8ett». —  Sibley  v.  Phelpa,  0  Ciuh. 
(Mass.)  17^1  Wells  v.  Brightuti,  6  Ciuh. 
(Mass.)    6,  S2  Am.  Dec  750. 

aew  York.—  Paine  c.  Noelke,  63  How.  Pr. 
(N.  Y.)  273i  OMhen,  etc.,  Turnpike  Eoad  r. 
Hurtin,  B  Johns.  (N.  Y.)  217,  6  Am.  Dec.  273; 
Downing  v.  Backenatoes,  3  Cai.   (N.  Y.)   137. 

Penntylvdnia. —  CourBin  e.  Ledlie,  31  Fa. 
St.  506. 

WUcon»in.—  Corbett  v.  Clark,  40  Wis.  403, 
30  Am.  Rep.  783. 

fc'nffland.— Smith  v.  Kendall,  1  Eap.  231, 
6  T.  R.  123;  Rex  v.  Box,  S  Taunt.  326,  1 
E.  C.  L.  635. 

It  iinpoiti  a  conildeiation  (Louisville,  etc, 
R.  Co.  D.  Caldwell,  98  Ind.  246;  Carawright 
V.  Gray,  127  N.  Y.  02,  27  N.  E.  835,  24  Am. 
St.  Rep.  424,  12  L.  R.  A.  846),  is  assignable 
at  law  and  not  in  equity  only  (HaxvelL  c. 
Ooodrum,  10  B.  Mon.  (Ky.)  286;  Halsey  v. 
Dehart,  1  N.  J.  L.  93;  OHmn  e.  Nokee, 
Hempat.  [U.  B.)  72,  11  Fed.  Cas.  No.  6,8I7«), 
and  is  entitled  to  grace  like  a  n^otiable  note 
(Duncan  v.  Maiyland  Sav.  Inst.,  10  Gill  k  J. 
(Ud.)   290). 

63.  Goshen,  etc.,  Turnpike  Road  e.  Hurtin, 
e  Johns.  (K.  Y.)  217,  «  Am.  Dee.  273;  Down- 
ing V.  Backenstoes,  3  Cal.  (N.  Y.)  137. 

64.  Bradley  v.  Trammel,  Hempst.  (U.  S.) 
164,  3  Fed.  Caa.  No.  1,768a;  Nicholson  e. 
Sedgwick,  1  Ld.  Raym.  190;  Horton  v.  Coggs, 
3  Ler.  2BS;  Hodgea  r.  Steward,  1  Salk.  125; 
Walmsley  v.  Child,  1  Vea.  341. 

66.  Alabama.—  White  v.  Joy,  4  Ala.  571 ; 

Sjrovrl  V.  Simpkins.  3  Ala.  615;  Carroll  V. 
eeks,  3  Port.   (Ala.)   226. 

ArJMin«a«.~- Cowser  r.  Tatum,  24  Ark.  13; 
Edison  V.  Frader,  9  Ark.  219. 

Georgia. —  Cox  v.  Adams,  Z  Qa.  158. 

fousa.— Mainer  v.  Reynolds,  4  Greene  (Iowa) 
187;  Hotchkiss  v.  Thompson,  Morr.  (Iowa) 
156;   Creighton  v.  Gordon,  Morr.   (Iowa)   41. 

Maine.~EMy  c.  Bond,  IS  Me.  461,  36 
Am.  Dec  767. 

MoMachuaetta. —  Truesdell  v.  Thompson,  12 
Mete.  (Mass.)  569;  Wilbour  r.  Turner,  5 
Pick.  (Mass.)  526;  Ellis  e.  Wheeler,  3  Pick. 
(Mass.)   18;  Dole  c.  Weeks,  4  Mesa.  4EI. 

MuaUfippi. —  Hathcock  v.  Owen,  44  Misa. 
700;  Cobb  r.  Duke,  36  Hiss.  60,  72  Am.  Dee. 
157;  Tillman  e.  Allies,  6  Sm.  &.  M.  (Miss.) 
373,  43  Am.  Dee.  G20. 

tieto  Jerteg. — Hutehinga  e.  Low,  13  N.  J.  L. 


[I,C.  l.h] 


"Sete  York. —  Pierce  e.  Crafts,  12  John*. 
(N.  Y.)  90. 

Ohio. —  Avery  t>.  Latimer,  14  Ohio  642. 

i'enMyloania. —  Buildn  v.  Woodworth,  £ 
WatU  (Pa.)  134. 

South  Carolina. —  Allwood  c.  Haseldon,  2 
Bailey  (S.  C.)  467. 

Vermont. —  Matthews  ».  Halt,  1  Vt.  3  IS. 

England. —  Grant  v.  Vaughan,  3  Burr. 
1516;  Wayman  e.  Bend,  1  CMupb.  176; 
Crawley  v.  Crowther,  Freem.  Ch.  257;  Hin- 
ton's  Case,  2  Show.  235;  Sheldea  r.  Hentley, 
2  Show.  160. 

This  is  alao  true  erf  checks  (Keene  v.  Beaid, 
8  C.  B.  N.  S.  372,  6  Jur.  N.  S.  1248,  29  L.  J. 
C.  P.  287.  2  L.  T.  Rep.  N.  S.  240,  8  Wfcly. 
Be^.  469,  08  £.  C.  L.  372),  government  bonds 


L.  ed.  298;  Walnut  e.  Wade,  103  U.  S.  0S3,  26 
L.  ed.  626). 

Alteration. —  The  addition  of  the  word 
"  bearer  "  is  a  material  alteration.  MeCauky 
V.  Gordon.  64  Ga.  221,  37  Am.  Rep.  68; 
Bruce  f>.  Weatcott,  3  Barb.  (N.  Y.)   374. 

66.  Durgin  v.  Bartol,  64  Me.  473 ;  Howard 
t>.  Palmer,  04  Me.  86;  Huling  v.  Hugg,  1 
Watts  A.  S.  (Pa.)  418;  Carter  v.  Palmer,  12 
Mod.  380;  Buller  p.  Crips,  6  Mod.  29;  Myen 
p.  Wilkins,  6  U.  C.  Q.  B.  421. 

A  bill  drawn  to  the  order  of  the  drawer  is 
payable  to  the  drawer  and  be  may  sue  upon 
the  acceptance.  Smith  «.  McClure,  6  Saat 
470,  2  Smith  K.  B.  43,  7  Rev.  Bep.  760;  Fred- 
erick V.  Cotton,  S  Show.  8. 

67.  Indiana. —  Melton  e.  Gibson,  07  Ind. 
158. 

louia. — Sbelton  v.  Sherfey,  3  Greene  (Iowa) 
108.  But  a  note  payable  "to  the  bearer, 
M.  C.  Murdough,"  la  payable  to  the  penoa 
named  only  and  is  not  u^otiable.  Warren 
p.  Scott,  32  Iowa  22. 

Mimiatippi. —  Tillman  p.  Allies,  6  Sn. 
t  M.   (Misa.)  373,  43  Am.  Dec  620. 

New  Jereay. —  Hutchings  p.  Low,  13  N.  J.  L 
246. 

Sew  Tork.— Dean  p.  Hall,  17  Wand.  (N.  Y.) 
214. 

Pennaylvania. —  So  a  corporation  bond  psy- 
able  to  "John  Thompson  or  bearer."  Carr  t. 
Le  Fevre,  27  Pa.  St.  413. 

Teaiaa.—  Hopkins  p.  Seymour,  10  Tex.  £M; 
Greneaux  v.  Wheeler,  6  Tex.  516. 

Vermont. —  Matthews  p.  Hall,  1  Vt.  316. 

United  Btatee.—  BuUard  p.  Bell,  1  MaMn 
(U.  S.)   243,  4  Fed.  Cas.  No.  2,121. 

England. — Grant  v.  Vaughan,  3  Burr.  1516; 
Wayuam  v.  Bend,  1  Campb.  176. 
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avftilsWe  between  the  original  parties;"  and  if  it  waa  originally  non-negotiable," 
as  Rgflinst  the  original  parties,  it  wilt  not  be  rendered  negotiable  by  subsequent 
transfer  in  negotmbie  form,'"  If  tiie  words  "  or  order "  bave  been  omitted  by 
mistake  the  otmsBion  may  be  corrected,'*  In  some  states  a  negotiai)le  note  is 
reijaired  to  be  payable  and  negotiable  and  actually  negotiated  at  a  bank  in  tlie 
state.'*  The  effect  of  making  a  bill  or  note  "  negotiable  at "  a  particular  bank 
or  office  is  to  make  it  clear  of  set-off  by  maker  or  drawer/*  btit  in  tJie  absence 
of  any  statutory  requirement  such  words  have  no  effect  on  the  negotiability  of 
the  paper," 

i.  Words  Expressing  Consideration  —  "  Value  ReoelTed  "  —  (i)  Necessity  Of 
—  {a)  In  GenertU.  Tlie  consideration  is  usually  expressed  in  the  words  "  valne 
received,"  but  unless  required  by  statute  tlioy  are  not  essential  to  its  negotiability," 

68.  RyaU  r.  Johnson  County  SaT,  Bank, 
106  Gi.  625,  32  S,  E.  645;  Dfer  V.  Homer,  22 
Pick,  (UasB,)  253;  Wiggin  v.  Damrell,  4 
y,  H.  69;  Sanborn  r.  Little,  3  N.  H.  639. 

The  lubilitj  of  the  drawer  or  maket  to 
pcyee  and  indoTSHi  is  the  same  in  such  comb. 
-  BackuB  c,  Danforth,  10  Conn, 


Fanner,    I    Harr. 


287, 

Dtlatcare. —  Femon 
(Del.)  32. 

Georgia. —  Keed  r.  Murphy,  1  Oa.  236, 

Iowa. —  Warren  t>.  Scott,  32  Iowa  22, 

Haryland. —  Noland  c.  Ringgold,  3  Harr. 
i  J.  (Md.)  216,  5  Am.  Dec.  435. 

^eb^aaka. —  Hosford  v.  Stone,  6  Nebr.  37S, 

.Veu>  York. —  Maule  r.  Crawford,  14  Hun 
(S.  Y.)   193. 

Tennessee. —  Haeknej  v.  Jones,  3  Hiimphr. 
(Teon.)   612, 

England.—  Hill  c.  Lewis,  1  Salk.  132. 

68.  Originally  negotiable. —  If  a  bill  pay- 
able to  order  is  iiidoraed  to  bearer  ite  nego- 
tiability will  be  thereby  enlarged  (SheltOD 
r.  Sherfey,  3  Greene  (Iowa)  108),  but  a  ne- 
gotiable bill  will  not  be  rendered  non-nego- 
liablE  by  an  indorsement  to  a  particular  per- 
son (Fawaett  f.  U.  S.  National  L.  Ins,  Co., 
97  111.  11,  37  Am,  Rep,  05;  Halbert  r.  Eli- 
wood,  1  Kan.  App.  95,  41  Pac,  67;  Rice  V. 
EteamB,  3  Mass.  225,  3  Am.  Dec.  129;  Leavitt 
r.  Putnam,  3  N.  Y.  4B4,  53  Am,  Dec.  322 
[Tet:trting  1  Sandf.  (N.  Y.)  199];  Hodges 
r.  .\dams,  19  Vt.  74,  46  Am.  Dec.  181).  See 
ilw  lupra,  I,  A,  3,  c,   (ll), 

TO,  Aa  againat  an  indoraee  or  acceptei. — 
An  iudorftenient  to  order  makes  it  negotiable 
u  against  the  indorser.  Brenzer  c.  Wight- 
nan,  7  Watts  ft  S,  (Ea,l  264;  Carruth  v. 
Walker,  S  Wia.  262,  76  Am.  Dec.  235.  So  an 
against  the  accepter  if  accepted  payable  to 
the  payees  order,  Crosby  v.  Heartt,  IS  L*. 
304. 

71,  Gregg  v.  Johnson,  37  Tex,  558. 

Kighta  of  indoiMe. —  The  indorsee  cannot 
sue  prior  parties  (Douglass  v.  Wilkeson,  G 
Wend.  [N,  Y.)  637;  Barriere  v.  Nairae,  2 
I>al1.  (Pa.)  249,  1  L,  ed.  363;  Gerard  v.  La 
Costs,  1  Dall.  (Pa.)  194,  1  L.  ed.  B6,  1  Am. 
Dec.  236;  Pratt  t>.  Thomas,  2  Hill  (S,  C.) 
^4),  but  he  may  sue  his  own  indorser 
ISweetaer  r.  Frenah,  13  Mete.  (Masa.)  262; 
Snnrr  t.  Forman,  1  Ohio  272;  Hill  f.  Lewis, 
1  Salk,  132)  and  may  transfer  such  right  of 
action  to  his  indorsee  (Codwise  v,  Gleason,  3 
D*y  (Conn.)  12,  5  Fed.  C«»,  No.  2,939;  Jos- 
[8»1 


selyn  r.  Aroea,  3  Mass.  274;  Seymour  V.  Tan 
Slyck,  8  Wend,   (N.  Y,)  403), 

TS,  Cole  f.  Parkin,  12  East  471;  Knill  v. 
Williams,  10  I^ast  431,  10  Rev,  Rep.  349; 
Kershaw  v.  Cos,  2  Eap.  246, 

73,  See  tupra,  I,  C,  1,  g,  (i),  (a),  note 
32. 

74.  Mandeville  v.  Union  Bank,  9  Craach 
(U.  S.)  9,  3  L,  ed,  639. 

75,  la  Pennsylvania  a  note  "  payable  and 
negotiable  without  defalcation  at  the  Kensing- 
ton Bank "  is  n^otiable  only  if  negotiated 
at  the  bank.  Raymond  v.  Middleton,  29  Pa. 
St,  629. 

76.  Colorado.—  Salaiar  r.  Tnvlor,  18  Colo. 
638,  33  Pac.  369 ;  Cowan  v.  Hallack,  9  Colo. 
572,  13  Pac.  700. 

Connecticut. — Bristol  r.  Warner,  19  Conn.  7. 

/Hinow.— Archer  v.  Claflin,  31  III.  306. 

Uaine. —  Noyes  c.  Gilman,  65  Me.  589; 
Kendall  r.  Galvin,  15  Me.  131,  32  Am.  Dec, 
141, 

.Vaisachusetts. — Dean  r.  Carruth,  108  Mass. 
242;  Townsend  r.  Derby,  3  Mete.  (Masa.) 
363, 

ifontana. —  Clarke  v.  Marlow,  20  Mont. 
249,  50  Pac.  713. 

New  flamp*Aire.^Martin  r.  Stone,  67  N.  H. 
367,  29  Atl.  S46.  But  their  omission  has  been 
regarded  as  ground  for  suspicion.  Harriman 
V.  Sanborn.  43  N.  H.  128. 

New  York.-  Carnwright  r.  Gray.  127  N.  Y. 
92,  27  N.  E.  835,  24  Ain,  St.  Rep.  424,  12 
L.  R.  A.  845  [a/Jirming  57  Him  (N.  Y.)  518. 
II  N.  Y.  Suppl.  278,  33  N.  Y,  St.  98] ;  Under- 
hill  r.  Phillips,  10  Hun  (N.  Y.)  591;  Kins- 
man f.  Birdsall,  2  E.  D.  Smith  (N.  Y.)  395; 
Kimball  r.  Huntington,  10  Wend.  (N.  Y,) 
675,  25  Am.  Dec,  61)0. 

/'enna^Ivanta,— Coursin  v.  Ledlie,  31  Pa. 
St.  506. 

South  Carolina. —  Hubble  f.  Pogartie,  3 
Rich.  (S.  C.)  413,  45  Am.  Dec  776, 

rermoni.— Leonard  f.  Walker,  Brayt,  (Vt,) 
203 

United  States. —  Moses  v.  Lawrence  County 
Nat,  Bank,  149  U,  S.  2B8,  13  S.  Ct.  900,  37 
L.  ed,  743;  Benjamin  f.  Tillman,  2  McLeui 
(U,  S, )  213,  3  Fed.  Caa,  No,  1,304. 

Bnpiand.— Creswell  c.  Crisp,  2  Cr.  ft  M. 
634,  2  Dowl.  P.  C.  653,  3  L.  J.  Exoh.  184; 
White  V.  Led'nich,  4  Dougl.  247;  Mackleod  «, 
Snee,  2  Ld.  Raym.  1481;  Grant  c.  Da  Costa, 
3  M.  4  S,  351;  Clftxton  r.  Swift,  2  Show, 
494;  Poplewell  v.  Wilson.  1  Str.  364.  Contra, 
tl.  C.  1.  1,  (I),  (A)] 
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and  in  general^  tliere  ia  no  such  etatntoi'y  requirement;.™  Witliont  sucli  words 
tlie  law  iinpliea  a  consideration  for  all  coiiimercial  paper  ;^  and  this  extends  to  the 
liability  of  maker  to  indorsee "  and  to  a  guaranty  indorsed  on  the  rote  at  tlie 
time  of  ite  delivery,"  but  not  to  tbe  signature  of  a  new  maker  added  after  delivery 
of  tlie  note.** 


Cramlington  v.  Evans,  I  Show.  4;  Banbury 
Lieset,  2  Str.  1211;  2  B1.  Comm.  468. 
Canada. —  Ducheauay    v.    Evarts, 


Leg.  31 

See  'i 


Rev. 


)  7  Cent.  Dig.  tit.  "  Bills  and  NotoB," 

JS  fl,  44, 

Th«7  ate  not  necessary  to  the  validity  of  a 
prouiissoTy  note  (Mitchell  v.  Rome  B.  Co.,  17 

Ga.  574)  or  even  of  a  sealed  note  {Crenshaw 
».  Bullitt,  1  Blackf.  (Ind.)  41;  Edelen  r. 
Gough,  5  Giil   (Md.)    103). 

On  the  othei  h&nd  their  preaence  doea  not 
show  an  intent  to  make  the  bill  negotiable. 
Culbertson  f.  Nelson,  B3  Iowa  187,  61  N.  W. 
864,  67  Am.  St.  Rep.  288,  27  L.  R.  A.  222. 

77.  In  MioBOurl  these  words  are  necesBar^ 
to  the  negotiability  of  a  note  (Hart  f.  Harri- 
son Wire  Co.,  01  Mo.  414,  4  S.  W.  123;  Stix 
V.  Mathews,  63  Mo.  371 ;  Bailey  v.  Smock,  61 
Mo.  213;  Macy  t.  Kendall,  33  Mo.  104;  Thom- 
Boo  V.  Roatcap,  27  Mo.  283;  Austin  v.  Blue, 
6  Mo.  265;  Beatty  v.  Anderson,  5  Mo.  447; 
Lowrey  v.  Danforth,  05  Mo.  App.  441,  60 
S.  W.  39;  St.  Charles  First  Nat.  Bank  v. 
Hunt,  25  Mo.  App.  170;  International  Bank 
V.  German  Bank,  3  Mo.  App.  3G2 ;  Lowenstein 
r.  Knopf,  2  Mo.  App.  159;  Savings  Bank  v. 
National  Bank  of  Commerce,  38  Fed.  800)  ; 
but  the  statute  does  not  apply  to  checks 
{Famous  Shoe,  etc.,  Co.  v.  CroMwhite,  124 
Mo.  34.  27  S.  W.  397,  4B  Am.  St.  Rep.  424. 
2B  L.  R.  A.  568;  Burns  v.  Kahn,  47  Mo, 
App.  215). 

In  Pennsylvania  negotiable  notes  "  bearing 
date  in  the  city  or  county  of  Philadelphia " 
must  read  "  for  value  in  account  or  for  value 
received."  Brightly  Purd.  Dig.  Pa.  (1894), 
p.  1731,  i  I. 

78.  Tfaey  are  ezpieasly  diapedsed  with  by 
Neg.  Inetr.  L.  S  25;  Bills  Exch.  Act,  %  3. 

To  lecovet  atatutoiy  damages  the  words 
are  sometimes  necessary.  Hallowell  c.  Psge, 
24  Mo.  60O;  Riggs  v.  St.  Louis,  7  Mo.  438. 

79.  Alabama. —  Hunley  v.  Lang,  6  Port. 
{Ala.)   164. 

California. —  People  v.   McDermott,   8   Cal. 

o'eorpia.— Mitchell  v.  Rome  R.  Co.,  17  Ga. 

574.    - 

lUinoia.—  Stacker  v.  Hewitt,  2  111.  207. 

/oiio.— All  written  contracts  signed  by  the 
maker  import  a  consideration.  Jones  p. 
Berryhill,  25  Iowa  280. 

Ktntueki/. —  Murray  c.  Claybom,  2  Bibb 
(Ky.)   300. 

if aine.— Kendall  v.  Galvin,  IS  Me.  131,  32 
Am,  Dec.  141. 

ifa»aachu4etfs. — Dean  c.  Carruth,  108  Mass. 
242:  Townsend  f.  Derby,  3  Mete.  (Mass.)  363. 
Contra,  of  an  accepted  order  to  bearer  with 
no  drawer  named.  Ball  v.  Allen,  15  Mass. 
433. 

Ui»atsiiippi. —  Matlock  s.  LlviDgston,  0  Smt 
&  M.  (Miss.)  480. 

[I,  C.  I.  1.(0.  (A)]. 


Missouri. —  Taylor  P.  Newman,  77  Mo.  25"; 
Griffith  V.  Cotrell,  1  Ho.  480. 

Montana. — Clarke  e.  Marlow,  20  Mont.  U9, 
60  Pac.  713. 

Sew  rorfc.— Carnwright  c.  Giay,  127S.Y. 
02,  27  N.  E.  835,  24  Am.  St.  Rep.  424,  12 
L.  R.  A.  845  [affirming  57  Hun  (N.  Y.)  518, 
11  N.  Y.  Suppl.  278,  33  N.  Y.  St.  08] ;  Hoc* 
V.  Pratt,.  78  N,  Y.  371,  34  Am.  Rep.  639; 
Sprague  C.  Sprague;  80  Hun  (N.  Y.)  285,  JO 
N.  Y.  Suppl.  182,  61  N.  Y.  St.  862:  Underbill 
V.  Phillips,  10  Hun  (N,  Y.)  591";  Kin™an  r. 
Birdsall,  2  E.  D.  Smif*  (N.  Y.)  396:  McLeod 
p.  Hunter,  29  Misc.  (N.  Y.)  558,  81  N.  Y. 
Suppl.  73:  Kimball  v.  Huntington,  10  Wend. 
(N.  Y.)  075,  25  Am.  Dec.  590:  Hughes  r. 
Wheeler,  B  Cow.  (N.  Y.)  77:  Goshen,  etc.. 
Turnpike  Road  v.  Hurtin,  9  Johns.  (N.  Y.) 
217,  6  Am.  Dec.  273. 

Orppon.— Wilson  t>.  Wilson,  20  Orfg.  315. 
38  Fac.  189,  under  Oreg.  Code,  IE  3188.  S190. 

Sovth  CoroHno.— Hubble  r,  Fogartie,  S 
Rich.   {8.  C.)   413,  45  Am.  Dec.  775. 

Virginia. —  Peasley  v.  Boatwright,  2  Leigh 
(Va.)   195. 

United  Sfaies.— Mandeville  c.  Welch.  5 
Wheat.  (U.  8.)  277,  5  L.  ed.  87 ;  Corfc  r.  Gray. 
Hempst,  {U.  8.)  84,  6  Fed.  Cas,  No.  3.156ii: 
Benjamin  t.  Tillman,  2  McLean  (U.  8.)  £13, 
3  Fed.  Cas.  No.  1,304. 

England.— Gr^Dt  v.  Da  Costa,  3  M.  &  3. 
361. 

But  see  Camp  r.  Tompkins,  9  Conn.  545; 
Edgerton  p.  Edgertcn,  8  Conn.  6;  Sidle  f.  An- 
derson, 45  Pa.  St.  404,  the  last  case  holding 
that  no  consideration  is  presunied  in  the  esse 
of  a  sealed  order  for  money. 

Ey  the  Negotiable  Instruments  Law,  sec- 
tion 50,  "  Every  negotiable  instrument  is 
deemed  prima  fame  to  have  been  issued  for  i 
valuable  consideration ;  and  every  person 
whose  signature  appears  thereon  to  have  be- 
come a  party  thereto  for  value." 

80,  Mason  v.  Buckmastpr,  1  111.  27;  Labs- 
die  V.  Chouteau,  37  Mo.  413  (holding  that  i 
note  payable  to  the  order  of  the  payee,  sl- 
though  not  expressed  to  be  for  value  rerpivnl, 
nor  containing  the  words  "  negotiable  and 
payable,  without  defalcation  "  imports  a  rsln- 
able  consideration,  both  as  between  the  maker 
and  payee,  and  as  between  an  indorsee  snd 
indorser,  under  Mo.  Rev.  Code  (1855).  p.  319. 

81,  Manrow  f.  Durham,  3  HiR  (N.  Y.) 
584.  If  the  (fuaranty  is  delivered  contempo- 
raneouslv  with  the  note.  Moses  p.  LawrenM 
County  Nat.  Bank,  140  U.  S.  298.  13  S.  a 
000,  37  L.  ed.  743,  construinfi  Alabama  stntnte. 

Aa  to  expresaing  conrideratian  for  gnarinty 
see  infra,  11,  B,  4,  b.  (n).  (b). 

82,  Courtney  P.  Doyle,  10  Allen  {Mas'.l 
122;  fireen  p.  Shepherd,  5  Xllen  (Mass.)  .wg: 
Clopton  p.  Hall,  51  Miss.  482.  Nor  to  a  }ru»r- 
enty  subsequently  indorsed  (Hall  r.  Farmer, 
ODen.  (N.  Y.)  464)  or  the  accommodation  in- 
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(b)  PartictUar  Statement  of  CoTtsideration,  In  some  cases  the  statnte 
requires  a  particular  statement  of  the  coiisideratiuD,"  and  in  the  absence  of  Bucb 
a  Etatote  a  foil  statemeiit  will  not  affect  the  negotiability  of  the  paper.^ 


dorsement  after  delivery  by  a  third  party 
<Hood  V.  Bobbins,  98  Ala.  4B4,  13  So.  674^ 
Good  V.  Martin,  95  U.  S,  BO,  24  L.  ed.  341). 
S3.  Instrnment*  given  for  patent  right  — 
la  geaeral. —  In  New  York  section  330  of  tho 
\egotiab1e  InstriunentB  X.a.w  provides:  "A 
promissory  note  or  other  negotiablo  instru- 
ment, the  consideration  of  which  consists 
wholly  or  partly  of  the  right  to  make,  use  or 
k11  any  invention  claimed  or  represented  by 
the  vendor  at  the  time  of  sale  to  be  patented, 
must  contain  the  words  '  given  for  a  patent 
Tight '  prominently  and  legibly  written  or 
printed  on  the  face  of  such  note  or  inxtru- 
ment  above  the  signature  thereto;  and  such 
note  or  instrument  in  the  hands  of  any  pur- 
chaser or  holder  la  subject  to  the  same  de- 
lenses  as  in  the  hands  of  the  original  holder; 
but  this  section  does  not  apply  to  a  negoti- 
able instrument  given  solely  for  the  purchase- 
price  or  the  use  of  ft  patented  article,"  Sub- 
ject to  such  defenses,  however,  it  is  a  valid 
instrument  in  his  hands.  Herdic  v.  Roessler, 
100  N.  Y.  127,  16  N.  £.  193.  Earlier  stat- 
utes containing  a  similar  requirement  have 
been  enacted  in  a  number  of  other  states. 

Conaiitutionality  of  ttaluies. —  These  stat- 
utes have  been  held  to  be  constitutional  under 
the  constitutions  of  the  United  States  (Brech- 
bill  V.  Randall,  102  Ind.  528,  1  N.  E.  362,  52 
Am,  Bep.  605;  Herdic  c.  Boessler,  109  N.  Y, 
127,  le  N.  E.  198),  Ohio  (Tod  v.  Wick,  36 
Ohio  St.  370),  and  Pennsylvania  (Haskell  e. 
Jones,  Se  Pa.  St.  173),  but  not  of  Indiana 
(Helm  f.  Huntington  First  Nat.  Bank,  43 
Ind.  167,  13  Am.  Rep,  395), 

Theae  atatvlea  have  been  held  not  to  apply 
to  a  non-negotiable  note  (State  t'.  Brower,  30 
Ohio  St.  101 ) ,  a  note  given  for  a  patented 
nuchine  (State  v.  Peck,  25  Ohio  St.  20),  or  a 
note  given  for  the  privilege  of  selling  a  pat- 
ented article  (People's  State  Bank  v.  Jones, 
a  Ind.  App.  583,  58  N,  E.  852,  84  Am.  St. 
Rep.  310). 

Effect  of  omitting  wordi. —  Most  of  the 
earlier  statutes  have  been  held  not  to  aifect 
the  right  of  recovery,  in  the  absence  of  such 
Tords,  by  a  boTia  fide  holder  for  value  {Smith 
t.  Wood,  Ul  Ga.  221,  36  S.  E.  849;  New  c. 
Walker,  lOB  Ind.  365,  0  N,  E.  3S6,  SB  Am. 
Rep.  40;  Pape  v.  Hartwig,  23  Ind,  App,  333, 
5S  N.  E.  271;  Moses  v.  ComBtocb,  4  Nehr. 
SIS;  Hunter  v.  Henninger,  93  Pa,  St.  373; 
Hsskell  r,  Jones,  8Q  Pa,  St.  173;  Harmon  n. 
Hagerty,  BS  Tenn.  70S,  13  S.  W,  000;  Streit 
c.  Waugh,  48  Vt.  298 ;  Pendar  v.  Kelley,  48 
Vt.  27),  but  a  holder  taking  with  notice  of 
such  omission  takes  the  note  subject  to  any 
defense  growing  -out  of  the  invalidity  or 
vorthlessnesB  of  the  patent  (Tod  c.  Wick,  36 
Ohio  St.  370;  Hunter  e,  Henninger,  03  Pa.  St. 
373),  and  in  Arkansas,  where  the  statute 
makei  such  notes  void,  the  defense  is  avail- 
able even  against  a  bona  fide  holder  (Wyatt 
t.  Wallace,  67  Ark.  ST5,  55  S.  W.  1105) .    See 


also  Craig  r.  Samuel,  24  Can,   Supreme  Ct. 
278;  Qirvin  it.  Burke,  19  Ont.  204. 

Effect  of  words  of  canddeiatian  oi  want 
thereof  on  bona  fides  of  bolder  see  infra.  IX, 
A,  3,  b,   (II). 

Inatruments  for  speculative  consideration. 
—  In  New  York  section  331  of  the  Negotiable 
Instruments  Law  provides:  "If  the  consid- 
eration of  a  promissory  note  or  other  nego- 
tiable instrument  consists  in  whole  or  in  part 
of  the  purchase  price  of  any  farm  product, 
at  a  prioe  greater  by  at  least  four  times  than 
the  fair  market  value  of  the  same  product  at 
ttie  time,  in  the  locality,  or  of  the  membership 
and  rights  in  an  association,  company  or 
combination  to  produce  or  sell  any  farm  prod- 
uct at  a  fictitious  rate,  or  of  a  contract  or 
bond  to  purchase  or  sell  any  farm  product  at 
a  price  greater  by  four  times  than  the.marKet 
value  of  the  same  product  at  the  time  in  the 
locality,  the  words  '  given  for  a  speculative 
consideration,'  or  other  words  clearly  showing 
the  nature  of  the  consideration,  must  be  promi- 
nently and  legibly  written  or  printed  on  the 
face  of  such  note  or  instrument  above  the 
signature  thereof;  and  such  note  or  instru- 
ment, in  the  bands  of  any  purchaser  or  holder, 
is  subject  to  the  same  defenses  as  in  the 
hands  of  the  original  owner  or  holder," 

Peddler's  notes. —  In  Kentucky  the  statute 
(Ky,  Stat.  G  4223)  requires  such  notes  to  be 
marked  as  such,  and  this  act  has  been  held  to 
be  constitutional.  Rumbley  t.  Hall,  21  Ky. 
L.Rep.  1071,54  8.  W.  4. 

84.  Illinois. —  Siegel  r.  Chicago  Trust,  etc.. 
Bank,  131  111.  569,  23  N.  E.  417,  16  Am.  St. 
Rep.  51,  7  L.  R.  A.  537. 

Indiana. —  American  Ins.  Co.  e.  Qallahan, 
75  Ind.  108;  Doherty  v.  Perry,  38  Ind.  15; 
Hereth  c,  Meyer,  33  Ind.  611, 

Kentucky. —  Warm  " 

Marsh.   (Ky.)   264. 

Louisiana. —  Canal  Bank  t.  Holland,  5  La. 
Ann.  363;  Maurin  v.  Chambers,  16  La.  207. 

Michigan. —  Beardslee  p.   Horton,   3   Mich. 

seo. 

Nebraska. —  Nen-ton  Wagon  Co.  c.  Diers,  10 
Nebr.  284,  4  N.  W.  895. 

Sorth  Carolina. —  Burney  c.  Galloway,  33 
N.  C.   53. 

North  Dakota. —  National  German  Ameri- 
can Bank  r.  Lang,  2'  N.  D.  66,  49  N.  W.  414, 

Tenneisee. —  Ryland  v.  Brown,  2  Head 
(Tenn.)   270. 

Teaoj. —  Buchanan  v.  Wren,  10  Tex.  Civ.  ■ 
App.  680,  30  S,  W.  1077. 

Vermonl.—  Plumb  v.  Niles,  34  Vt.  230, 

Canoda, —  Merchanis'  Bank  f.  Ehlnlop,  9 
Manitoba  623. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  391;  and  supra,  I,  C,  I,  d,  (n),  (c), 
(2),    (c),   note  2. 

Sufficient  consideration. —  An  agreement  to 
pay  a  certain  sum  "  for  each  share  of  stock," 
set  opposite  the  subscribers'  names,  sufficient^ 
[I,  C,  1.  1,  (I),  (.)] 


Broddus,  2  J.  J. 
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(ii)  Impost  of  Words.  The  words  "  valne  received  "  "  import  a  valid  cmi 
sideration."  In  a  bill  of  exchange  tliej  mean  consideration  received  by  iLu 
drawer  from  the  payee  "  or  by  the  accepter  f i-om  tlie  drawer.**  In  ft  note  they 
mean  conBideratiou  received  by  the  maker  from  the  payee," 

J.  Signature — (i)  I^fsCESSITY  OF.  Every  negotiable  instrument  requirea  the 
signature  of  the  party  who  is  to  be  botmd  by  it',*'  Signature  by  euretiea  will  not 
dispense  with  signature  by  the  principal ;  "  and  delivery  by  one  maker  to  the 
payee  with  a  condition  that  the  note  should  not  take  effect  until  signed  by  others 
Signature  by  an  indorser  of  a  note  with  the  maker's  name 


erpresMB  a  consideration  to  make  the  instru- 
meat  a  promiasorj'  note.  Dutchess  Cotton 
Manufactory  c,  Dans,  14  Johns.  (N.  Y.)  238, 

7  Am.  Dec.  459.  So  a  due-bill  "  for  keeping 
atage  horses "  (Fleming  c.  Burge,  6  Ala.  373) 
or  tor  "money  borrowed"  (Johnson  e.  John- 
eon,  Minor  (Ala.)  263),  or  a  receipt  for  ad- 
vancements with  a  promise  of  repayment 
(Hammett  c.  Brown,  44  8.  C.  397,  22  8.  E. 
482). 

SS.  Woida  of  eqnivalent  import  such  as 
"  for  value"  (Rowland  c  Harris,  55  Ga. 
141),  "agreeably  to  my  father's  last  will" 
(Horn  r.  Fuller,  6  N.  H.  BlI),  or  for  services 
"  to  make  the  amount  the  same  as  Cbas. 
W.  Cornell"  (Cowee  v.  Cornell,  75  N.  Y.  Bl, 
31  Am.  Rep.  428)  also  import  a  valid  con- 

86.  Alabama. — •Thompson  v.  Armstrong,  6 
Ala.  383. 

Colorado. —  Martin  P.  Hazzard  Powder  Co., 

2  Colo.  sue. 

Contreclicu(.—  Mascolo  «.  Montesanto.  61 
Conn.  50,  23  Atl,  714,  29  Am,  St.  Rep.  170. 

/IIinoi».— Hoyt  v.  Jaffray,  29  111.  104;  Hill 
P.  Todd,  20  111.   101. 

Eentuok};. —  Cotton  v.  Graham,  84  Ky.  672, 

8  Ky.  L.  Rep.  658,  2  S.  W.  647. 

Vatne.— Bourne  v.  Ward,  61  Me.  191  (in  a 
non-negotiable  note)  ;  Sawyer  u.  Vaughan,  25 
Me.  337;   8t«vens  v.  Mclntire,  14  Me.  14. 

Mataachiuetts. —  Delano  r.  Bartlett,  6Cush. 
(Mass.)  364:  Thacher  v.  Dinsmore,  S  Mass. 
299,  4  Am.  Dec.  61. 

Michigan. —  Conrad  Seipp  brewing  Co.  f. 
McKittrick,  86  Mich.  191,  48  N.  W.  lOSO,  a 
son- negotiable  note. 

'North  Carolina. —  Stronach  r.  Bledsoe,  85 
N.  C.  473;  Cox  V.  Slade,  13  N.  C.  8. 

Ohio. —  Dugan  P.   Campbell,   1   Ohio   115. 
■  PennsjiliMnia. —  Messmore  v.  Morrison,   172 
Fa.  St  300,  34  AU.  45,  in  a  due-bill. 

West  Virginia. —  Williamson  v.  Cline,  40 
W.  Va.  104,  20  S.  E.  917,  and  of  a  considera- 
tion valid  as  against  the  maker,  i.  e.,  to  a 
married  woman's  separate  estate. 

United  S(a(es.— Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277.  5  L.  ed.  87. 

England. —  Holliday  P.  Atkinson,  5  B.  &  C. 
SOI,  S  D.  &  R.  168.  29  Rev.  Rep.  290,  11 
E.  C.  L.  558.  But  the  words  do  not  neces- 
sarily import  a  cash  consideration,  at  least 
in  a  non -negotiable  note.  Morgan  v.  Jones,  1 
Cr.  &.  J.  182,  9  L.  J.  Exeh.  0.  S.  41.  4  IVrw. 
21. 

In  an   indoiBement   the   words   "  value  re- 
ceived "  indicate  a  consideration  equal  to  th« 
[I.C.  I.l.{n)] 


face  of  the  note.  Waldrip  c.  Black,  74  CaL 
409,  16  Pac,  226. 

In  a  contract  of  snatuity  their  presence 
raises  a  presumption  of  valid  consideration 
(Connecticut  Mut.  L.  Ins.  Co.  r.  Cleveland, 
etc.,  R.  Co.,  41  Barb.  (N.  Y.)  9;  Citizens'  Sav. 
Bank,  etc.,  Co.  v.  Babbitt,  71  Vt.  182,  44  Atl. 
71)  and  satisfies  the  requirements  of  the 
statute  of  frauds  (Miller  r.  Cook,  23  N.  Y. 
495;  Cooper  V.  Dedrick,  22  Barb.  (N.  Y.| 
618;  Douglass  c.  Howland,  24  Wend. 
(N.  Y.)  35;  Watson  v.  McLaren,  10  Wend. 
(N.  Y.)  557),  but  under  the  Mew  Yorit  sla^ 
ute  the  norda  must  be  in  the  guaranty  itself 
and  it  is  not  enough  that  they  should  be  in 
tlie  body  of  the  note,  although '  the  guaranty 
is  written  on  the  same  paper  ( Brewster  r. 
Silence,  8  N.  Y.  207).  But  this  is  not  con- 
clusive agiiinst  the  guarantor  where  there  wa^ 
no  actuni  consideration.  Van  Derveer  r. 
Wright.  G  Bnrb.   (N.  Y.)   547. 

87.  "  To  shew  that  it  is  not  an  accommo- 
dation bill,  but  made  on  a  valuable  considera- 
tion given  for  it  by  the  payee"  (Bayley,  J-). 
and  to  "inform  the 'drawee  of  a  fact  wliich 
he  does  not  know,  than  of  one  of  which  h; 
must  be  well  aware"  (Ellcnborough,  C  J.) 
in  Grant  v.  Da  Costa,  3  M.  ft  S.  351. 

B8.  This  is  necessarily  so  in  a  bill  payable 
to  the  order  of  the  drawer.  Eighinore  r. 
Primrose,  9  M.  ft  8.  65. 

89.  Clayton  f.   Gosling,  5  B.   ft   C.  360,  S 

D.  ftR.  110,  4  L.  J.  K.  B.  O.  S.  1T8,  I1E.C.L. 
497. 

©0.  May  V.  Miller,  27  Ala.  515;  Teris  r. 
Young,  1  Mete.  (Ky.)  197,  71  Am.  Dec.  474: 
Bursou  r.  Huntiuffton,  21  Mich.  415,  4  Am- 
Rep.  497 ;  Vyse  v.  Clarke,  5  C.  4  P.  403,  24 

E.  C.  L.  628.  See  also  Neg.  Instr.  L.  f  37. 
which  provides  that  "  no  person  is  liable  on 
the  instniment  whose  signature  does  not  *,f- 
pear  thereon." 

The  Billa  of  Exchange  Act  defines  a  bill  nf 
exchange  as  "  signed  by  the  person  giving  it " 
(section  3)  and  a  promissory  note  as  "signrd 
by  the  maker"   (section  83). 

But  a  moitK'Ee  aecuring  a  note  which  it  re- 
cites is  valid,  although  the  note  is  not  signed 
and  the  note  may  be  read  in  evidence  as  part 
of  the  mortgage.  McFadden  r.  Dvkins,  92 
Ind.  658. 

fll.  Knight  r.  Hurlbut,  74  HI.  133;  Strict- 
lin  V.  Cunningham,  58  111.  293. 

92.  As  against  payee  (Miller  v.  Gambit.  4 
Barb.  (N.  Y.)  148),  but  not  as  air»inirt  a 
hona  fid«  holder  ( Smith  v.  Moberly,  10  B.  Mod. 
(Ky.)  266,  62  Am.  Dec.  643). 
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left  blank  is,  however,  an  aatliority  to  fill  such  blank  with  the  name  of  any 
nrnker,"  and  eignature  by  a  drawee  as  accepter  witli  the  drawer's  name  left  blank 
implies  like  anthority.**  Many  statutes  m  the  United  States  require  that  a 
negotiable  instrument  be  "  signed  by  the  maker  or  drawer,"  " 

(ii)  EosM  OF.  The  signer's  full  name  is  not  needed  to  constitute  a  suiKcient 
signatDre,  His  initials  may  sutlice  for  a  valid  signature,"  or  he  may  use  an 
abbreviation,*^  and  it  is  immaterial  that  the  name  is  misspelled;'"  and  lie  may 
adopt  for  his  signature  an  arbitrary  number  or  word  or  a  hctitious  name.**  Sig- 
nature may  also  be  by  mark,  where  tlie  signer  is  unable  to  write  his  name,'  or  the 
signer  mav  use  a  hand  stamp  where  the  statute  does  not  prescribe  ociierwise.^ 
Lithographed  or  printed  signatures  have  been  held  to  be  suflicieiit  in  case  of 
coupons  or  coupon  notes  and  they  are  of  frequent  occurrence.*  The  same  reason 
of  convenience  or  quasi-uecessity  is  not,  however,  present  in  tlie  execution  of 


Ai  to  conditioBal  dtlivery  g«MiaU]r  iee 
tM^nt,  II,  D,  2,  b. 

93.  Whitmore  r.  Kiekerson,  125  Maaa.  496, 
28  Am.  Rep.  257.  A  fortiori  if  there  is  an  ex- 
presa  authority  to  that  effect.  Haven  v. 
Hobba,  1  Vt.  236,  IS  Am.  Dee.  678.  But  aee, 
»s  to  an  earlier  nJe  to  the  contrarr,  McCall 
c.  Taylor.  19  C.  B.  N.  S.  301,  11  Jur.  N.  8. 
629,  34  L.  J.  C.  P.  305,  12  L.  T.  Rep.  N,  S. 
461,  13  Wklf.  Rep.  840,  115  E.  C.  L.  301; 
Goldamid  v.  Hampton,  5  C.  B.  N.  S.  94,  94 
E  C.  L.  94;  Stoessiger  v.  South  Eastern  R. 
Co.,  e  C.  h.  R.  1595,  2  E.  ft  B.  549,  18  Jur. 
90S,  23  L.  J.  Q.  B.  293,  2  Wkly.  Rep.  375,  77 
E.  C.  h.  549.  So  in  Kentucky  assumpsit 
would  not  lie  against  the  accepter  or  indoraer 
on  an  inatnunent  having  all  the  forms  of  a 
bill  of  exchange  except  the  drawer's  name. 
Tevis  r.  Young,  1  Mete  (Ky.)  167,  71  Am. 
Dm.  474. 

94.  Harvey  c.  Cute,  34  L.  T.  N.  8.  64,  24 
Wkly.  Rep.  400. 

But  the  forgery  of  ancli  an  acceptaoM  has 
been  held  in  England  not  to  constitut«  the 
forging  of  a.  bill  of  exchange.  Reg.  v.  Harper, 
15  Am.  L.  Rev.  553. 

95.  See  Neg.  Inatr.  L.  i  20. 

A  note  ia  rigned  by  the  maker  where  his 
aune  is  wri(:t«n  by  another  in  his  presence 
and  by  his  direction,  either  with  or  without 
the  maker's  mark.  Crumrine  o.  Cnimrine,  14 
iDd.  App.  641,  43  N.  E.  322;  In  re  Embree, 
18  Iadc.  ti.  Rev,  67.  See  also  Bowman  c. 
Rector,   (Tenn.  Ch.  1900)   66  S.  W.  389. 

Signatuie  by  agent  see  supra,  I,  C,  1,  e, 
(I),  (E),   (2),   (d). 

96.  Weston  v.  Myers,  33  III.  424;  Palmer 
r.  Stephens,  1  Den.  (N.  Y.)  471;  Merchants' 
Bank  e.  Spicer,  6  Wend.  (N.  Y.)   443. 

97.  Kemp  v.  McCormick,  1  Mont.  420, 
"  Jdo."  for  "John." 

98.  Lassen  County  Bank  r.  Sherer,  lOS  Cal. 
El}.  41  Pac.  415,  by  omitting  one  letter  leav- 
ing identity  clear,  "  Joiah  "  for  "  Joaiah." 

99.  So  held  as  to  a  signature  "  I.  2.  8." 
with  evidence  as  to  intention,  on  authority  of 
the  English  eases  in  Brown  P.  Butchers',  etc.. 
Bank,  0  Hill  (N.  Y.)  443,  41  Am.  Dec.  775 
leiling  Baker  p.  Dening,  BA.  &  E.  94,  2  Jur. 
775,  7  L.  J.  Q.  B.  13T,  3  N.  4  P.  228,  1  W.  W. 
*  H.  148,  35  E.  C.  L.  497;  Geary  p.  Physic, 
5  B.  4  C.  234,  7  D.  A  R.  653,  4  L.  J.  K.  B. 


O.  S.  147,  29  Rev.  Hep.  225,  11  E.  C.  L.  442; 
George  t.  Surrey,  M,  4  M.  516,  31  Rev.  Rep. 
755,  22  E.  C.  L.  B7G;  Addy  v.  Grix,  8  Ves.  Jr. 
504;  Harrison  v.  Harrison,  8  Ves.  Jr.  1851, 
where  Nelson,  C.  J.,  said :  "  Tl)ese  cases  fully 
sustain  the  ruling  of  the  court  below.  They 
show,  I  think,  tiiat  a  person  may  become 
bound  by  any  mark  or  designation  he  lliinks 
proper  to  adopt,  provided  it  be  used  as  a  sub- 
stitut«  for  his  name,  and  he  intend  to  bind 
himself." 

1.  Calt^ornid.— Hilbom  v.  Alford,  22  Cal. 
482. 

lllinoU. —  Handyside  v.  Cameron,  21  III. 
688,  74  Am.  Dec.  119. 

Indiana.^  Shank  v.  Butsch,  28  Ind.  16.  If 
a  person  executing  a  note  is  unable  to  write 
it  ia  not  necessary  that  he  touch  the  pen 
while  the  person  authorized  to  do  so  signs  his 
name.  Kennedy  P.  Graham,  9  Ind.  App.  624, 
35  N.  E.  925,  37  N.  E.  26, 

Kentucky.^^  Hinkle  v.  Dodge,  7  Ky.  L,  Rep. 
526. 

New  Hampshire. —  Willoughby  P.  Moulton, 
47  N.  H.  20S. 

South  Carolina. — Shiver  f.  Johnson,  2  Brev. 
(S,  C.)  367;  Paisley  v.  Snipes,  2  Brev. 
(S.  C.)  200;  Gervaia  t-.  Baird,  2  Brev.  (S.  C.) 
37. 

England, —  George  P.  Surrey,  M.  4  M.  616, 
31  Bev.  Rep.  765,  22  E.  C.  L,  617. 

Canada. —  If  in  the  presence  of  a  witness. 
Blackburn  v.  Decelles,  15  L,  C.  Jur.  200; 
Collins  P.  Bradahaw,  10  L.  C.  Rep.  366;  An- 
derson r.  Park,  6  L.  C,  Rep.  4T9.  See  also 
Patterson  p.  Pain,  1  L.  C,  Rep.  19,  2  R.  J. 
R.  Q.  467 ;  Straas  v.  Gilbert,  15  Quebec  L.  K. 
59. 

Sea  7  Cent,  Mg,  tit.  "  Bills  and  Notes," 
173. 

2.  Cadillac  State  Bank  p.  Cadillac  SUve, 
etc.,  Co.,  (Mich.  1901)  88  N.  W.  67;  Bennett 
i\  Brumfitt,  L.  R.  3  C.  P.  28,  Hop.  A  Ph.  407, 
37  L.  J.  C.  P.  25,  17  I...  T.  Rep.  N.  S.  213,  16 
Wkiy.  Rep.  131, 

3.  Pennington  p.  Baehr,  48  Cat.  665;  Lex- 
ington p.  Union  Nat.  Bank,  75  Misa.  I,  22 
So.  291;  MpKp*  r.  Vernon  County,  3  Dill. 
(U.  S.)  210,  16  Fed.  Caa.  No.  8.861. 

So  a  due-bill  with  printed  signature  adopted 
by  maker's  initials  in  writing.  Weston  v. 
Myera,  33  HI.  424. 

[I.  C.  1,  J.(n)] 
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ordinary  bills  and  notes,  and  it  is  believed  tliat  such  a  Bignatare  has  not  been 
recognized  by  American  or  Englisli  courts  as  snflicient.* 

(ill)  Position  op.  Tlie  position  of  the  sienature  is  not  fixed  by  any  law,  but 
all  departure  from  UBual  place  of  signature  is  liable  to  misconstruction  and  should 
be  avoided.  Thus  the  signature  of  the  maker  or  drawer  is  usnally  at  the  lower 
right-liand  comer  of  the  paper.  It  may,  however,  be  placed  on  any  part  of  the 
paper  if  so  placed  as  a  signatnre.*  One  may  even  sign  aa  inaker  upon  the  back 
of  the  note,*  and  the  signature  of  an  indorser  may  in  like  manner  be  made  upon 
the  face  of  the  note.'  Any  party  may  sign  upon  another  paper —  an  "  allonge," 
—  attached  by  pins  or  otherwise  to  the  bill  itself.* 

k.  Seal— (i)  Necessity  AND  Effect  OF — (a)  In  General.  The  law  mer- 
chant did  not  cover  sealed  instruments,  and  originally  a  seal  was  held  to  destroy 
the  negotiability  of  a  bill  or  note,'  and  although  such  instruments  still  remained 


4.  Story  Bills,!  63;  Chittj  Bills  187n. 

5.  Alabama. —  Lampkin  v.  State,  lOS  Ala. 
1,  16  So.  675  (at  the  bottom  "and  charge  it 
to  John   Drivex")!   M«.y  V.  Miller,   27   Ala. 


Connecticut'.  - 


Grant,    4    Conn.      367. 


OeoTffia.— Patillo  e.  Maver,  70  Ga.  715 
(across  its  face)  ;  Quin  r.  Steme,  26  Ga.  223, 
71  Am.  Dec.  204. 

/lltHOM. —  Lincoln  t>.  Hinzey,  51  111.  435. 

Kanaaa. — Bliss  v.  Bumes,  McCahon  (Kan.) 
81,  across  its  face. 

Masaachueettt. —  Hunt  e.  Adam^,  G  Mass. 
358,  4  Am.  Dec.  6S. 

A^em  Yorfc.  ~  Claaon  v.  Bailey,  14  Johns. 
(N.  Y.)  484. 

United  Btatea. —  Turnbull  e.  Thomas,  1 
Hughes  (U.  S.)    172,  24  Fed.  Gas.  No.  14,243. 

England. —  Welford  r.  Beailef ,  3  Atk.  503 ; 
Saundereon  c.  Jackson,  2  B.  &  P.  238,  3  Esp. 
IBO,  5  Rev.  Rep.  382;  Taylor  v.  Dobbins,  I 
Str.  3ee  (in  the  body  of  the  note,  at  the  top, 
"  I,  J.  S.,  promise,"  etc.). 

A  second  sisiuituie  to  the  left  of  the  first 
makcT  with  the  word  "  witness "  is  prima 
facie  not  that  of  an  additional  maker  [Hop- 
Icins  r.  Lane,  4  Thomps.  ft  C.  (N.  Y.)  311; 
Kt^ininger  v.  Hoch,  39  Pa.  St.  283,  80  Am. 
Dec.  62]  ) ,  although  a  difTerent  conclusion  was 
reached  where  the  word  to  the  left  was  not 
"witness"  but  "security"  {Keller  v.  Mc- 
Huffmnn,  15  W.  Va.  64). 

Place  commonly  used  for  attettation. —  If 
a  person  nnntes  his  name  to  a  note  at  the 
place  commonly  used  for  attestation,  althouf;h 
without  using  any  words  of  attestation,  tlie 
presumption  is  that  he  writes  it,  not  as  a 
maker  of  the  note  biit  as  a  subscribing  wit- 
ness. Famsworth  v.  Rowe.  33  Me.  283.  And 
aee,  as  to  the  effect  of  signatures,  one  in  the 
right  comer  with  seal,  the  other  in  the  left 
corner  without  seal,  St«ininger  p.  Hoch,  39 
Pa.  St.  263,  80  Am.  Dec.  521. 

**  When  a  signatnre  is  m  placed  npon  the 
inetrnment  that  it  is  not  clear  in  what  ca- 
-pacity  the  person  making  the  same  intended 
to  sign  he  is  to  be  deemed  an  indorser."  Neg. 
Instr.  L.  I  36. 

6.  Alabama. —  Eudora  Min.,  etc.,  Co.  p.  Bar- 
clay, 122  Ala.  506.  26  So.  113. 

(Connecticut.  —  Palmer  p.    Grant,  4  Conn. 
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Oeorsw.— Quin  V.  Sterne,  26  Ga.  223,  71 
Am.  Dec.  204. 

MamaehutetU.  —  Bodocanachi  v.  Buttrick, 
125  Mass.  134;  National  Pemberton  Bank 
Lougee,    108    Mass.    371,    11    Am.    Rep, 


Jftfsowr*.—  Schmidt  v.  Schmaelt«r,  46  Mo. 
502. 

ffau)  Jer»«y- —  It  being  in  such  eaae  wholly 
a  question  of  intention.  Watkins  v.  Kirkpat- 
rick,  26  N.  J.  L.  84;  CroieT  v.  Chambers,  20 
N.  J.  L.  258. 

7.  Coii/omia.— Shain  P.  BulHvan,  106  Cat 
20S,  39  Pac.  606. 

Qeorgia, —  Periy  o.  Bray,  68  Ga,  293. 

Illinois.—  Herring  P.  Woodhull,  29  111.  92, 
81  Am.  Dec.  298. 

Kentuoky. — Cason  v.  Wallace,  4  Bu8h(Kr.) 


MoKsachuaetU. —  See  Com.  c.  Butterick,  100 
Mass.  12,  an  indictment  for  forgery. 

??eir  Jersey. — -Hainea  v.  Dubois,  30  N.  J.  L 
259. 

England.—  Ex  p.  Yates,  2  De  0.  i  J.  191, 
4  Jur.  N.  S.  849,  27  L.  J.  Bankr.  9,  6  ^Ttk. 
Rep.  178,  69  Eng.  Ch.  191;  Young  p.  Gloier. 
3  Jur.  N.  S.  637. 

A  second  aignatnre  below  that  of  the  first 
maker  will  not  he  reduced  to  an  indorsement 
by  the  signer's  letter  writt«n  by  him  to  the 
maker,  stating  that  he  had  "  indorsed  and  re- 
turned "  the  notes.  Tacoma  Mill  Co.  p.  Sher- 
wood, 11  Wash.  492,  39  Pac.  977. 

S.  Fountain  t:  Bookstaver,  141  III.  481,  31 
N.  E.  17:  French  p.  Turner,  15  Ind.  59;  Fol- 
ger  P.  Chase,  18  Pick.  (Mass.)  63;  Heister  r. 
Gilmore,  5  Phila.  (Pa.)  62,  19  Leg.  liiL(Ps.| 
260. 

9.  Alabama.-^  Sayre  p.  Lucas,  2  Slew. 
(Ala.)  259,  20  Am.  Dec.  33. 

Delateare. —  Conine  v.  Junction,  etc.,  E.  Cft. 
3  Houst.  (Del.)  288,  89  Am.  Dec.  230;  Hill 
V.  Hickman,  2  Del.  Ch.  318. 

/nifia»o.—  Lewis  v.  Wilson,  5  Blackf.  (Ind.) 
370. 

.If arylond.— Talbott  p.  Suit,  08  Md.  iti. 
13  At).  356. 

Michigan. —  Rawson  0.  Davidson,  49  Midi. 
607,  14  N.  W.  B65. 

.Uinnesota, —  Brown   H,    Jordhal,  32  Miim. 
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transferable  at  common  law"  tlieir  transfer  was  neither  in  form  nor  effect  tlie 
transfer  of  a  negotiable  bill,"  The  civil  law,  however,  made  no  sach  distinction,'^ 
U)d  it  has  been  abrogated  by  statute  in  manj  of  the  United  States.'*     Perhaps 

Laughlin  r.  Braddy,  63  8.  C.  433.  41  S.  E. 
623. 

10.  Except  u  between  immediate  parties, 
however  (Heifer  e.  Alden,  3  Minn.  332),  audi 

transfer  wan  subject  to  equities. 

Alabama. —  Muse  v.  Dantzler,  S6  Ala.  369, 


135,  19  N.  W.  eSO,  50  Am.  Bep.  660:  Heifer 
e.  Aiden,  3  Hinn.  332. 

UUtitnppi Murrell   v.   Jones,   40   Mias. 

GAS. 

Jfiuourt. —  Brown  v.  Lockhart,   1  Mo,  409. 

Xmo  roct.— Merritt  v.  Cole,  S  Hun(N.  Y.) 
W,  14  Hun  (N.  Y.)  324;  Clark  e.  Farmers' 
Woolen  Mfg.   Co.,  15  Wend.   (N.  Y.)   256. 

North  Carolina. —  Barden  v.  Southerland, 
70  S.  C.  528. 

Ohio.— Osbom  v.  Kistler,  36  Ohio  St. 
99. 

Oregon.  —  Oebome  o.  Hubbard,  20  Orsg. 
31S,  25  Pac.  1021,  II  II  R.  A.  833. 

Pennayloania. —  Sidle  t>.  Anderson,  45  Pa. 
St  4Mi  Frevall  v.  Fitch,  5  Whart.  (Pa.) 
S25.  34  Am.  Dec.  668;  Folwell  p.  Beaver,  13 
Serg.  &  ft.  (Pa.)  311;  January  v.  Qoodman, 
1  Dall.   (Pa.)   208,  1  L,  ed.  103. 

Soul*  Carolina.  —  Tucker  v.  Engliah,  2 
Speera  (S.  C.)  673;  Poster  v.  Floyd.  4  Mc- 
Oord  (S.  C.)  159;  Parks  e.  Duke,  2  McCord 
(S.  C.)  380;  Parker  v.  Kennedy,  I  Bay 
IS.  C.)  398;  Cuuningbam  c.  Smith,  Harp. 
.   Eq.  (8.  C.)  00, 

Fermont. —  Read  v.  Young,  1  D.  Cbipm. 
(Vt.)   244. 

Wett  Virginia. —  Laidley  e.  Bright,  1 T 
W.  Va.  779. 

Wi»eonain. —  Parkisou  t>.  McKim,  1  Finn. 
(WU.)  2U. 

Uniled  8tatet.—  V.  8.  Bonk  e.  Donnally,  8 
Pet.  (U.  S.)   361,  8  L.  ed.  974. 

England. —  Glyn  v.  Baker,  13  East  600,  12 
Bev.  Bcp.  414. 

Canada.— See  Wilson  v.  Gates,  10  U.  C. 
Q.  B.  278. 

But  see  PorUr  v.  McCoIlutn,  15  Ga.  528, 
holding  that  a  note  payable  to  bearer  is,  un- 
der the  usige  and  custom  of  merchants,  uego- 
tiable  by  a  delivery,  although  it  is  under  seal. 

See  7  Cent,  Dig.  tit.  "  Bills  and  Notes," 
li  63,  3T6. 

Sealed  instruments  have  been  held  to  be 
Don-negotiable  and  as  such  not  subject  to 
daja  of  grace  (Skidmore  c.  IJttle,  4  Tex. 
301)  and  not  within  statutes  permitting  an 
action  by  the  indorsee  (Oinine  c.  Junction, 
ete.,  S.  Co.,  3  Houst.  (Del.)  288,  89  Am.  Dec. 
£30),  providing  generally  that  "bills  of  ez- 
ebnnge,  and  promissory  notes  payable  in 
money  at  a  bank  .  .  .  are  governed  by  the 
commercial  law"  (Muse  v.  Dantzler,  85  Ala. 
JS6.  5  So.  178),  permitting  joinder  of  action 
xg*in6t  the  several  parties  (M-inn  v.  Sutton, 
4  Rand.  (Va.)  2S3),  regulating  the  jurisdic- 
tion of  the  federal  courts  in  actions  brouf^ht 
h;  tbe  assignee   (Coe  r.  Cayuga  Lake  R,  Co., 

19  Blatcltf.  (U.  S.)  522,  8  Fed.  534),  or  dis- 
charging the  drawer  for  want  of  due  diligence 

in  the  holder   (Force  P.  Craig,  7  N.  J.  L. 

Hate  both  sealed  asd  unsealed. —  A  note 
might,  however,  be  the  sealed  note  of  one 
Buker  and  the  unsealed  note  of  the  other. 
Hanger  c.  Dodge,  24  Ark.  205.     See  also  Mc- 


DetotcOTB.^  Hall  e.  Hickman,  2  Del.  Ch, 
316. 

Mtatitsippi. —  Smith  p.  Clopton,  48  Miss. 
66;  Lamkin  e.  Nye,  43  Miss.  241;  Murrell  p. 
Jones,  40  Miss,  SOS. 

New  Jersey.  —  Barrow  p.  Bispham,  11 
N.  J,  L.  110;  Shannon  p.  Marselis,  1  N.  J.  Eq. 
413. 

Hew   York. —  Clute   p.   Robinson,   2   Johns, 
(N,  Y.)   695. 
Ohio. —  Osbom  o.  Kistler,  35  Ohio  St.  99. 

Pennsylvania.  —  Hopkins  p.  Cumberland 
Valley  R.  Co.,  3  Watts  A  S.  (Pa.)  410; 
Wheeler  v.  Hughes,  1  Dall.  (Fa.)  23,  1 
L,  ed.  20. 

England. —  Turton  v.  Benson,  10  Mod.  455, 
Prec,  Ch.  622,  1  P.  Wma.  497,  1  Str.  240,  2 
Vem.  764;  Coles  v.  Jones,  2  Vem,  692;  Hill 
r.  Caillovel,  I  Ves.  122;  Matthews  p.  Wall- 
wyn,  4  Vea.  Jr.  118. 

11.  Indorsement  where  payable  to  bearer. 
—  In  Bome  states  the  statute  formerly  re- 
quired indorsement  for  the  transfer  of  a 
scaled  bill  payable  to  bearer.  Sayre  P.  Lucas. 
2  Stew.  (AU.)  259,  20  Am.  Dec.  33.  It  could 
not  be  transferred  by  blank  indorsement 
(Speer  B.  Post,,  3  N.  J.  L.  1032)  and  the 
blank  indorsement  waa  subject  to  explanation 
by  parol  evidence  (Gist  v.  Drakely,  2  Gill 
(Md.)   330,  41  Am.  Dec.  426). 

An  express  contract  was  necessary  to  ren- 
der the  assignor  liable  to  remote  holders  or 
even  to  his  immediate  assignee.  Heifer  v. 
Alden,  3  Minn.  332;  Dilta  v.  Trimmer,  3 
N.  J.  L.  651 ;  Boylan  p.  Dickerson,  3  N.  J.  L. 
430 ;  Garretaie  p.  Van  Nesa,  2  N.  J.  L.  20,  2 
Am.  Dec.  333;  Prevail  P.  Fitch,  5  Whart. 
(Pa.)  325,  34  Am.  Dec.  558;  Tucker  p.  Eng- 
lish, 2  Speers  (S.  C.)  673;  Pratt  p.  Thomas, 
2  Hill  (8.  C.)  054;  Parks  v.  Duke,  2  McCord 
(S.  C.)  380;  Parker  p.  Kennedy,  1  Bay 
(S.  C.)   398. 

18.  Story  Prom.  N.  |  65. 

13.  Eentuckti, —  Maxwell  p.  Goodrum,  10 
B.  Mon.  (Ky.)  286;  Norton  P.  Allen,  3  A.  K. 
Marsh.  (Ky.)   284. 

Michigan. —  McKinney  v.  Miller,  19  Mich, 
142. 

Minneiota, — Auerbach  v,  Le  Sneur  Mill  Co., 
£8  Minn.  291,  9  N.  W-  799,  41  Am.  Rep.  285. 

New  York. —  New  York  Security,  etc.,  Co. 
p.  Storm,  81  Hun  (N.  Y.)  33,  30  N.  Y.  Suppl. 
605,  62  N.  Y.  St.  539. 

North  Goto ItJW.— Salisbury  First  Nat.  Bank 
p.  Michael,  96  N.  C.  53,  1  S.  E.  866;  PaU  p. 
Brown,  85  N.  C.  166. 

Ohio.— Bain   v.   Wilson,    10   Ohio    St.    14; 
Bt.   Clairsville   Bank   r.   Smith,   5   Ohio   222. 
But   such   an   instrument,    although   payable 
[I.C.  l,k.(l).(A)] 
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tlie  chief  difference  between  sealed  and  unsealed  notes  consists  now  in  the  longer 
liiiiitatioD  of  actions  provided  by  statute  for  the  former.  If  the  inetmmeDt  is 
sealed  by  consent  of  parties,  even  after  it  has  been  barred  as  a  simple  contract, 
its  life  will  be  extended  as  a  sealed  bill."  "With  this  effect  in  view  it  is  therefor© 
at  common  law  a  material  alteration  to  add  a  seal  without  consent  of  parties." 

(b)  In  Corporate  Paper.  A  corporation  seal  was  once  considerea  an  essential 
to  any  written  contract  of  the  corporation  —  a  form  of  corporate  signature  vhicti 
left  the  contract  a  simple  contract,"  bnt  this  is  no  longer  tlie  rule  in  the  United 
States,"  although  still  followed  in  many  English  cases."  Hence  Uie  bill  or  note 
of  a  corporation  ia  generally  under  the  law  merchant  held  to  be  commercial  pftper, 
altliongn  executed  with  the  corporate  seal,"  where  there  is  no  intention  indicated 
by  recitals  or  otherwise  to  make  it  a  specialty  ; "  but  where  a  seal  ia  intended  & 
corporation  may  nse  a  common  seal  or  adopt  any  other  convenient  seal," 


to  bearer,  can  be  tranaferred  only  by  indorse- 
ment  Osbom  v.  Kistler,  35  Ohio  St.  99; 
Cuehman  v.  Welsh,  19  Ohio  St.  536;  Avery 
r.  Latimer,  14  Ohio  G42;  Putnam  c.  Stewart, 
1  Ohio  Dec.  (Reprint)  573,  10  West.  L.  J. 
410. 

Tftwi*.— Courand  v.  Volimer,  31  Tex.   397. 

14.  Hanger  c.  Dodge,  24  Ark.  205. 

16.  Vaughan  v.  Fowler,  14  S.  C.  355.  37 
Am.  Rep.  731 ;  United  States  v.  Linn,  1  How. 
(U.  S.)  104,  11  L.  ed.  04;  Davidson  v.  Cooper, 
12  L.  J,  Eich.  467,  11  M.  &  W.  778  [a/jlrmed 
in  13  M.  &  W,  343]. 

16.  St.  Joseph'H  Polish  Catbolio  Bene- 
ficial Soc.  c.  St.  Hedwig's  Church,  (Del. 
1901)  60  Atl.  635  (  Aggs  v.  Nicholson,  1 
H.  ft  N.  165,  25  L.  J.  Eich.  348,  4  Wkly.  Bep. 
776. 

A  common  seal  might  be  ao  used  by  the 
corporation.     Mill   Dam  Foundery  v.  Hovey, 

21  Pick.  (Maas.)  417;  Middlebury  Bank  P. 
Rutland,  etc.,  R.  Co.,  30  Vt.   159. 

A  foiiaal  corpoiatios  aeal  Berved  to  show 
the  intention  to  make  it  the  contract  of  the 
corporation  and  not  that  of  the  officer  who 
signed  it.  Button  v.  Marsh,  L.  R.  6  Q.  B. 
301,  40  L.  J.  Q.  B.  175,  24  L.  T.  Rep,  N.  8. 
470,  19  Wkly.  Rep.  754. 

17.  District  of  Columhia. —  Creawell  c. 
Eolden,  3  MacArthur  (D.  C.)  5/9. 

Kentucky. —  Commercial  Bank  v.  Newport 
Mfg.  Co.,  1  B.  Mon.  (Ky.)  13,  35  Am.  Dec. 
171. 

Maryland.— JJnioa  Bank  t>.  Ridgely,  1  Earr. 
&  G.  (Md.)   334. 

Jfew  York. — .  Danforth  v.  Schoharie,  etc., 
Turnpike  Road,  12  Johns.  (N.  Y.)  227; 
American  Ina.  Co,  r.  Oakley,  9  Paige  (N,  Y.) 
490,  38  Am,  Dec,  501;  Many  e.  Beekman  Iron 
Co.,  9  Paige   [N.  Y,)   188. 

Pennsylvania. —  Hamilton  v.  Lycoming  Mut. 
Ina.  Co,,  6  Pa.  St.  339. 

Virginia.  —  L^rand  t>.  Hampden  Sidney 
College,  5  Munf.   (Va,)   324. 

Onited  States. —  Mechanics  Bank  V.  Colum- 
bia Bank,  6  Wheat.  (U,  8.)  320,  5  L.  ed.  100; 
Columbia  Bank  v.  Patterson,  7  Cranch(U,  S,) 
299,  3  L,  ed.  351;  Burleigh  V.  Rochester,  5 
Fed.  607. 

Its  Agent  may  indorse  for  it  without  seal. 
Garrison  c.  Comba,  7  J.  J.  Marsh.   (Kv.)   84, 

22  Am.  Dec.  120;  Fleckner  v.  U.  S.  Bank,  8 
Wlieat.    {U.  S.)   338,  6  L.  ed,  631. 

[I,  C,  I,  k.  (■),  (A)] 


18.  Copper  Miners  Co.  c.  Box,  16  Q.  B. 
220,  15  Jur.  703,  20  L.  J.  Q.  B.  174,  71 
E.  C.  L,  S29;  Church  c.  Imperial  Oas  Light, 
etc.,  Co.,  6  A.  A  E,  846,  7  L.  J.  Q.  B.  118,  3 
N,  A  P.  35,  1  W.  W.  ft  H.  137,  33  E.  C.  L. 
443 ;  East  London  Water  Works  Co.  v.  Bailey. 

4  Bing.  283,  6  L,  J.  C.  P.  0.  S.  175,  12  Moore 
C.  P.  633,  13  E.  C.  L.  506;  Ludlow  r.  Charl- 
ton, 9  C.  A  P.  242,  4  Jur.  657,  10  L.  J.  Eioh. 
75,  6  M.  ft  W.  815,  38  E.  C.  L.  151 ;  Arnold 
V.  Poole,  a  Dowl.  N.  S.  574,  7  Jur.  653,  i2 
L.  J.  C.  P.  97,  4  M.  A  G.  860,  6  Scott  N.  R. 
741,  43  E.  C.  L.  444;  Diggle  v.  London,  etc., 
R.  Co.,  5  Exch.  442,  14  Jur.  937,  19  L.  J. 
Exch.  308,  6  R.  ft  Can.  Caa.  590;  Lamprell  r. 
Guardians  of  Poor,  3  Exch.  S83,  18  L,  J. 
Exch.  282;  Slark  v.  Kighgat«  Archway  Co.,  5 
Taunt.  792,  1  E.  C.  L.  405. 

18.  Benoist  v.  Carondelct,  B  Mo.  250 ;  Chase 
Nat.  Bank  v.  Faurot,  149  N.  Y.  532,  44  N.  E, 
164,  35  L.  R.  A.  605  [affirming  72  Hun(N.  Y,) 
373,  26  N.  Y.  Suppl,  447,  65  N.  Y.  St.  179]; 
Central  Nat  Bank  tr.  Charlotte,  etc.,  R.  Co., 

5  S.  C.  15«,  22  Am.  Rep.  12 ;  Eir  p.  Citv  Bank, 
L.  R.  3  Ch.  758,  18  L.  T.  Rep.  N,  S,  894.  19 
Wk)y.  Rep.  919;  In  re  Imperial  I^nd  Co,. 
L.  R.  11  Eq.  478,  40  L,  J.  Ch.  93,  23  L  T, 
Rep.  N.  S.  515,  19  Wkl?.  Rep.  223.  Contra, 
Hopkins  p.  Cumberland  Valley  R.  Co.,  3  Watu 
ft  S.   (Pa.)   410. 

United  States  Treaaury  notea  under  the 
treasury  seal  are  in  like  manner  negotiable. 
Din«more  v.  Duncan,  57  N.  Y.  573,  15  Am. 
Rep.  G34. 

20.  Weeks  c.  Esler,  143  N.  Y.  374.  38  ?J.  E. 
377  [afjirming  68  Hun  (N.  Y.)  618,  23  N.  Y. 
Suppl.  54,  62  N.  Y.  St.  758].  Espedally 
where  the  so-called  seal  was  part  ot  the 
printed  blank  and  intended  as  a  copy  of  the 
corporate  seal  only  as  a  mark  of  gennineoesi. 
Muth  v.  Dolfield,  43  Md.  466;  Jackson  r. 
Myers,  43  Md.  452.  Sec  also  Mackay  r.  St. 
Mary'a  Ohnrch,  15  R.  L  121,  23  Atl.  108.  i 
Am.  St.  Rep.  881  {foUoiMng  Jones  c.  BonMi. 
60  Pa.  St.  214],  holding  that  the  n^otiabllitv 
of  a  note  made  by  a  corporation  ia  not  affected 
by  a  paper  aeal  pasted  npon  it.  which  is  not 
the  seal  of  the  corporation,  and  that  the  smI 
may  be  disregarded  as  surplusage  where  the 
note  itself  does  not  purport  to  be  under  seol, 
and  the  corporation  had  not  autiioriud  tiie 
making  of  a  note  under  aeal. 

31.  Blood  P.  La  Serena  Land,  etc,  Co.,  ID 
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S;')   "What  Is  a  Seal.''    A  scroll  is  now  b/  Btatnte  "  a  snfficient  seal  in  many 
e  United  States,"  but  a  scroll  is  not  a  GnfBcient  seal  at  common  law. 


although  referred  to  as  socli  in  tbe  instrument."  So  a  printed  impresBion  lias  been 
held  not  to  be  a  sufficient  corporate  seal^  unless  the  instrument  recites  that  it  ie 
GO  sealed,''  and  an  unsealed  note  is  not  conrerted  into  a  sealed  instrument  by  an 
indorsement  under  seal  **  or  by  the  fact  that  it  is  secured  by,  and  recited  in,  a 
sealed  mortgage.*"     It  constitutes,  however,  a  sufficient  seal  to  stamp  an  imprefi- 


Cat.  Zil,  41  Pnc.  1017,  4E  Pac.  262.  So  eveo 
>  miiDicipKl  corporation.  Jefferson  County  v. 
LewU,  20  Pla.  »S0. 

28.  See,  generally.  Seals. 

23.  Aa  to  the  effect  of  tlieie  and  nmiUi 
•UtDtes  see  sbo  the  following  eases: 

ATtantaa. —  Anderson  c.  Wilbum,  8  Ark. 
IBS. 

California. —  Hmtinga  n.  Vaughn,  5  Cal. 
319. 

MUtiaaippi. —  Commercial  Bank  l>.  Ullmau, 
10  Sm.  &  M.    (UiBS.)   411. 

Jfiiaouri. —  Underwood  v.  Dollins,  47  Mo. 
KB. 

Ohio.—  Osbom  v.  Kistler,  35  Ohio  St  90 ; 
Micbenor  v.  Kinney,  Wright  (Ohio)   45S. 

Pmmtylvania. —  Long  v.  Ramaay,  1  Serg. 
&  R.  (Pa.)  72. 

Te»n«ta«e.  —  Scruggs  v.  Braekin,  4  Yeig. 
(TcDD.)  528. 

Virgitaa, —  Peasley  f>.  Boatwright,  2  Leigh 
(Va.)  195. 

Wiaeimtin. —  Williams  v.  Starr,  5  Wis. 
534. 

H.  In  Alabama,  by  statute,  if  the  writings 
"  import  on  their  face  to  be  made  under 
wal "  they  are  sealed  ( Carter  v.  Penn,  4  Ala. 
140 ) ;  but  a  promissory  note  containing  only 
the  word  "  seal,"  surrounded  by  a  scroll  ap- 
pended to  the  signature  of  tbe  maker,  does 
act  so  import  and  is  not  a  sealed  instrument 
(Blackwell  v.  Hamilton,  47  Ala.  470). 

Ib  Colorado  a  promissory  note  written  upon 
a  blank  containing  a  printed  seal  will  not  be 
deemed  a  sealed  instrument,  it  appearing  that 
no  intention  to  adopt  tbe  seal  existed.  Buck- 
ingham V.  On,  6  tiolo.  687. 

In  Georgia  the  expression  of  an  intention 
to  seal  with  a  scroll  seal  (Milledge  v.  Gard- 
ner, 29  Ga.  700)  or  tbe  words  "sigiwd  and 
staled "  with  signature  and  scroll  ( Hum- 
phries V.  Nix,  77  Ga.  eS)  are  sufficient,  but 
Bot  the  mere  printed  words  "  witness  my 
hand  and  seal  "  without  scroll  or  seal  (Will- 
helms  e.  Partoine,  72  Ga.  898;  Brooks  v. 
Eiser,  SB  Ga..  762),  the  words  "  signed,  sealed, 
and  delivered "  written  below  the  maker's 
eignature  and  seal  (Echols  c.  Phillips,  112 
Ga.  TOO,  37  S.  E.  977) ,  or  an  actual  seal  with- 
out any  words  of  reei^  (Chambers  t>.  Eings- 
berry,  SB  Ga.  826). 

In  lUinoia  the  recital  of  a  seal  when  no  seal 
is  affixed  does  not  make  the  not«  a  sealed  in- 
■trument,  but  it  is  still  a  promissory  note. 
Vanw  V.   Funk,  3   111.  283. 

Id  Hississippi  it  must  appear  that  the  scroll 
was  intended  for  a  seal   (Hudson  v.  Poindex- 

ter,  42  Miss.   304;   McKaven   v.   McGuire,   0 

Sm.  k  U.  (Miss.)  34;  Wbittington  v.  Clarke. 

3  8m.   &   M.    (Miss.)    480).   but   the    nordi 

"  vitoeM  my  hand  and  seat "  are  sufficient. 


even  without  a  scroll  (McCarley  v.  Tippah 
County,  68  Miss.  4S3,  38  Am.  Rep.  338). 

Decltiing  pnipose  to  seat. —  In  some  juris- 
dictions an  instrument  is  not  under  seal  un- 
less the  purpose  to  seal  it  is  declared  in  tho 
body  (Breitlmg  v.  Marx,  123  Ala.  222,  26  So. 
203;  Echols  V.  Phillips,  112  Ga.  700,  37  8.  E. 
977;  Chambers  c.  Kingaberry,  6S  Ga.  B28; 
Cover  v.  Chamberlain,  83  Ya.  286,  6  S.  E. 
174) ,  but  this  is  unnecessary  in  others  (Brown 
c.  Jordhal,  32  Minn.  136,  19  N.  W.  860,  60 
Am.  Rep.  660;  Osborne  r.  Hubbard,  20  Oreg. 
318,  25  Fac.  1021,  II  L.  R.  A.  833;  Giles  v. 
Mauldin,  7  Rich.  (S.  C.)  II;  Conner  v.  Aut- 
rey,  18  Tex.  427).  A  fortiori  a  note  con- 
cluding "  witness  my  band  and  seal,"  with 
the  word  "  seal  "  written  inside  of  an  ink 
scroll,  is  "  a  not«  in  writing  under  seal" 
within  the  terms  of  the  statute.  Clopton  t. 
Pridgen,   8  Tex.   308. 

Aa  to  effect  of  engraved  scroll  half  hidden 
in  the  engraved  border  of  a  note  see  Bancroft 
0.  Haines,  2  Pa.  Dist.  373,  13  Pa,  Co.  Ct.  116, 
31  Wkly.  Notes  Cas.   (Pa.)   248. 

SB.  Alabama. —  Blackwell  v.  Hamilton,  47 
Ala.  470. 

Indiana.  —  Deming  v.  Bullitt,  1  Bladcf. 
(Ind.)   241. 

MaaaaehuaetU^^  Tasker  v.  Bartlett,  6  Cush. 
(Mass.)  369;  Bradford  v.  Randall,  6  Pick. 
(Mass.)  496;  Com.  v.  Orifflth,  2  Pick.(MasB.) 
11. 

Netc  Hamptkire.  —  Douglas  v.  Oldham,  6 
N.  H.  150. 

Neic  rorfc.— Coit  p.  Millikin,  1  Den.(N.  Y.) 
376;  Rochester  Bank  p.  Gray,  2  Hill  (N.Y.) 
227;  Andrews  v.  Herriot,  4  Cow.  (N.  Y.)  608; 
Warren  e.  Lynch,  5  Johns.  (N.  Y.)  230. 

Fermoni.-— Beardsley  v.  Knight,  4  Vt.  471. 

Virginia. —  Clegg  p.  Lemeasurier,  15  Gratt. 
(Va.)  108. 

KR  Taylor  P.  Glaser,  2  Serg.  ft  R.  <Pa.) 
502;  Irwin  v.  Brown,  2  Cranch  C.  C.  (U.  8.) 
314,  13  Fed.  Cas.  No.  7,080. 

27.  Bates  c.  Boston,  etc.,  R.  Co.,  10  Allen 
(Mass.)  £51;  Farmers',  etc.,  Bank  v.  Haight, 
3  Hill   (N.  Y.)   493. 

28.  Woodman  p.  York,  etc.,  R.  Co..  50  Me. 
649;  Royal  Bank  P.  Grand  Junction  R,,  etc., 
Co.,  100  Mass.  444,  97  Am.  Dec.  US. 

29.  Rand  p.  Dovey,  83  Pa.  St.  280  (under 
a  corporate  seal)  ;  ^e  v.  Kyle,  2  Watts  (Pa.) 
222. 

30.  Seymour  e.  Street,  5  Nebr.  8S ;  Crouse 
p.  McKee,  14  N.  V,  St.  158;  Jackson  P.  Sack- 
ett,  7  Wend.  (N.  Y.)  94;  Clarke  p.  Figes,  2 
Stark.  234,  3  E.  C.  L.  391. 

Purchaser  cannot  aasnme  contra. —  But  the 
purchaser  under  a  mort^[BKe  which  recites  ths 
notes  secured  without  execution  of  a  seal  can- 
not assume  that  they  are  without  seal  and 
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fiion  into  the  p&per*'  or  to  stick  r  paper  seal  to  the  inatrnment  and  stamp  an 
impresBion  on  it." 

L  Attestation.  Bills  and  notes  do  not  require  the  signature  of  an  attesting 
witness,  and  it  is  not  cnatomary,  or  in  general  desirable,  to  have  them  witnessed. 
Even  if  a  note  ia  signed  with  a  mark  a  witness  ia  nnoecessary  unless  reqnired  bj 
statnte,"  but  by  statute  in  some  jurisdictions  notes  so  executed  are  required  to  be 
witnessed  ;**  and  where  this  is  so  the  mere  presentation  of  a  note  with  a  mark 
only  is  not  evidence  of  its  validity,"  although  a  failure  to  have  it  attested  by  a 
subscribing  witness  does  not  render  it  void,  but  merely  requires  actual  proof  of 
its  execution.''  In  some  of  the  states  a  distinction  is  made  by  statute  between 
attested  promissory  notes  and  others,  in  that  attested  notes  are  actionable  for  a 
longer  period  than  those  which  are  not  attested."  An  attesting  witness  under 
such  a  statute  most  be  one  who  at  the  time  of  the  attestation  would  be  competent 
to  testify  in  court  to  the  matter  to  which  he  attested."^     Under  such  a  statute  a 


therefore  barred.    Foeter  r.  Jett,  74  F«d.  078, 
40  U.  S.  App.  86,  20  C.  C.  A.  870. 

31.  CaUfomia. —  Connolly  o.  Goodwin,  5 
Cal.  220. 

jfatne.*^  Mitchell  v.  Union  L.  Ina.  Co.,  4S 
Me.  1U4,  71  Am.  Dec.  S29. 

Haaaackvaetls. —  Hecdee  v.  Pinkerton.  J4 
Allen  (Mass.)  361. 

A'eio  Eampakire. —  Allen  v.  Sullivan  R.  Co., 
32  N.  H.  446, 

Hew  Jersey. — Corrigan  p.  Trenton  Delaware 
Falls  Co.,  5  N.  J.  Eq.  52. 

Neio  yort.— Curtis  P.  Leavitt,  16  N.  Y.  fl; 
Ross  V.  Bedell,  G  Duer  (N.  Y.)   462. 

United  Stalea. —  Pillow  v.  Roberts,  13  How. 
(U.  S.)  472,  14  L.  ed.  228. 

But  a  note  signed  with  the  name  of  a  lim- 
ited partnership  bj  its  treasurer  is  not  ren- 
dered nou-negotiahle  by  the  fact  that  a 
stamped  device,  purporting  to  be  the  seal  of 
the  company,  had  been  affiled  to  the  left- 
hand  side  of  the  note,  over  the  body  of  the 
writing.  Stevens  v.  Philadelphia  Ball  Club, 
142  Pa.  St.  62,  21  Atl.  79T,  II  L.  R.  A.  860. 

32.  Van  Bokkelen  c.  Taylor,  62  N.  Y.  105; 
Gillespie  t>.  Brooks,  2  Redf.  Suit.  (N.  Y.) 
349. 

33.  Shank  c.  Butsch,  28  Ind.  19. 

34.  Fldwera  v.  Bitting,  45  Ala.  443;  Chad- 
well  V.  Chadwell,  98  Ky.  043,  17  Ky.  L.  Rep. 
1207,  33  S.  W.  1118;  Vanover  v.  Murphy,  12 
Ky.  L.  Rep.  733,  15  S.  W.  61. 

The  aignatuie  of  a  witness  attests  the  exe- 
catioD  of  a  note,  although  signed  by  the 
maker's  mark  only.  It  is  very  difTereat  from 
the  formal  attestation  of  a  will,  where  all  the 
requisitions  of  the  statute  of  wills  must  be 
contained  in  the  certificate  of  attestation  or 
proved  otherwise.  McDermott  f.  McCormick, 
4  Harr.   (Del,(  543. 

35.  Chadwell  v.  Chadwell,  98  Ky.  643,  17 
Kv.  L.  Rep.  1207,  33  S.  W.  1118;  Vanover  v. 
Murphy,  12  Ky.  L.  Rep.  733,  15  S.  W.  61; 
Banque  Nationale  v.  Charette,  10  Montreal 
Leg.  N.  85;  Fiaet  v.  Pilon,  9  Montreal  L^. 
N.  380;  Remillard  f.  Moisaw,  15  Quebec 
Super.  Ct.  fl22. 

36.  Vanover  v.  Murphy,  12  Ky.  L.  Rep. 
733.  15  S.  W.  81. 

37.  Smith  v.  Dunham,  8  Pick.  {Mass.) 
246.  See  also  Daggett  v.  Da^ett,  124  Mass. 
141)  (holding  that  the  following  memonmdum 
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written  upon  the  back  of  a  promissory  note 
and  signed  in  the  presence  of  an  aUestJug 
witness,  "  I  hereby  renew  the  within  note,"  ia 
a  witnessed  promissory  note  within  the  stat- 
ute of  limitations)  ;  Gray  c.  Bowden,  23  Piijc 
(Mass.)  282  (holding  that  an  indorsement  on 
a  promissory  note  acknowledging  it  to  be  due, 
signed  by  the  promisor  and  attested  bv  a  wit- 
ness, is  not  an  attested  promissory  note  within 
tbe  meaning  of  the  statute  ertending  the  limi- 
tation of  utions  upon  such  notes  to  twen^- 
years). 

Signing  after  attestation. —  Where  a  wit- 
ness attests  the  signature  of  one  maker  of  a 
promissory  note  and  another  maker  after- 
ward signs  it,  it  seems  that  it  is  not  an  at- 
tested note  as  to  the  latter  within  tbe  pro* 
vision  of  the  statute  of  limitations.  Walker 
e.  Warfleld,  6  Mete.  (Mass.)  466.  And  in 
Solon  Ministerial,  etc..  Fund  v.  Rowell,  49 
Me.  330,  it  was  expressly  held  that  defendant 
was  not  estopped  from  availing  himself  of  ttas 
statute  of  limitations  where  he  signed  tbe 
note  which  then  had  upon  it  tbe  attestation 
of  a  subscribing  witness  to  tbe  signatures  of 
the  other  makers  of  the  note,  the  witness  not 
being  present  when  he  signed  it. 

Unattested  indorsement —  An  unattesttd 
indorsement  is  neither  within  the  language 
nor  the  spirit  of  the  statute  which  eicepts 
attested  promissory  notes  from  tbe  general 
limitation  of  six  years  as  applicable  to  per- 
sonal contracts.     Seavey  v.  Coffin,  64  Me.  224. 

What  is  sofficient  attestatian. —  The  uune 
of  a  person  subscribed  to  a  promissory  note, 
with  intent  to  attest  the  signing  thereof  ^ 
the  maker,  is  a  sufficient  witnessing  within 
the  statute  of  limitations,  although  there  arc 
no  words  over  the  name  indicating  tbe  inlent 
of  bis  subscription.  Faulkner  r.  Jones,  It 
Mass.  290.  The  signature  of  an  attestjw 
witness,  placed  below  the  body  of  a  note  ud 
above  the  date  thereof,  may  apply  to  tlie 
whole  note,  if  shown  to  have  been  made  for 
that  purpose  after  the  note  is  completed. 
Warren  v.  Chapman,  115  Mass.  684. 

38.  Jenkins  v.  Dawes,  U!>  Mass.  EBB.  But 
if  a  promissory  not«  be  attested  by  tbe  wife 
of  the  payee  as  a  witness,  with  tbe  knowltdge 
and  consent  of  the  maker,  he  cannot  after 
ward  object  that  the  same  is  not  a  witnesaed 
note  within  tbe  statute  of   limitatioit^  il- 
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note  with  an  attestation  is  in  fact  a  different  legal  contract  from  what  it  woald  be 
without  it,"  and  the  attestation  of  a  note  not  before  witneescd,  by  a  person  wlio 
WAS  not  present  at  the  signing,  is  a  material  alteration  of  the  contract  and  deetrovs 
its  validity .'^  The  attestatiou  of  a  note  must  be  made  with  the  knowledge  of  the 
proiniBor,  and  as  a  part  of  the  same  transaction  with  the  making  of  tlie  note,  and 
whether  it  is  so  made  ie  a  qnestion  of  fact  for  the  jury,  as  to  which  the  burden  of 
proof  is  on  the  payee."  The  agent  of  the  payee,  in  receiving  a  note,  may  prop- 
erly witness  it  at  hie  own  suggestion  and  without  reqaest,  ana  if  the  signature  is 
iu  tiie  proper  place  for  the  attestAtion  he  need  not  write  on  the  note  for  what 
purpose  lie  affixed  it/'  But  it  ii  doubtful  if  the  attestation  npon  the  face  of  a 
note  will  apply  to  a  signitnre  upon  the  back  oF  it,  unle^  tiie  attestation  clause 
expressly  so  states.** 

2.  Blahks  —  a.  Implied  Power  to  Fill  —  (i)  Zv  OstrsnAT, —  (a)  Rule  Stated. 
In  general  every  blank  left  in  a  hill  or  note  duly  delivered  implies  a  p  >wer  in  tlie 
holder  to  fill  it  in  accordance  with  the  general  purport  of  the  p^per ;  *•  and  the 


)U2h  the  witness  would  not  be  competent  to  4 

til;  on   behalf   of   her   uusband   in   court.      270. 


tboi 
twtii 
Alei^der  t>.  Hanley,  64  Vt.  361,  24  Atl.  242. 

Di&eieat  m«lcen  wltb  separate  wltnessei. 
—  It  does  not  affect  the  validitj  of  a.  nota 
that  it  was  executed  by  one  of  the  payers  in 
the  preaence  of  one  witness,  and  by  the  other 
in  the  presence  of  another  witness,  although 
it  purports  to  be  executed  by  both  in  the 
presence  of  two  subscribing  witnesses.  Ogle 
r.  Graham,  2  Penr.  k  W.   (Fa.)   132. 

30.  Smith  v.  Dunham,  3  Pick.  (Mass.)  24G. 

40.  Brackett  v.  Mountfort,  11  Me.  115; 
Uarshall  c.  Gougler,  10  Serg.  k  R.  (Pa.) 
Ili4.  But  if  the  promissory  note  is  attested 
before  delivery  by  a  person  not  a  party  to  it, 
and  without  the  procurement  or  knowled;{e  of 
either  party,  and  the  note  is  accepted  by  the 
payee  without  any  knowledge  that  it  has  been 
attested,  and  without  relying  upon  the  attesta- 
tion as  a  part  of  the  contract,  the  attestation 
il  not  such  a  material  alteration  as  will  make 
the  note  void,  but  may  be  stricken  out  and  an 
action  may  then  be  maintained  upon  it. 
Church  r.  Fowlc,  142  Mass.  12,  6  N.  E.  764. 
And  where  a  joint  and  several  promissory 
note  was  signed  by  the  principal  and  two 
sureties  at  different  times,  and  was  placed  in 
the  hands  of  the  principal  to  be  delivered,  and 
be  afterward  acknowledged  his  signature  to  a 
vitnesB,  who  subscribed  his  name  in  the  pres- 
ence of  the  principal  and  of  the  payee  without 
stating  that  he  witnessed  only  the  signature 
of  the  principal,  it  was  held,  in  an  action 
against  the  three  makera,  that  this  was  not 
necessarily  such  an  alteration  of  the  instru- 
ment  as  would  discharge  the  sureties.  Beary 
o.  Haines,  4  Whart.   (Pa.)   17. 

QiKBtion  foi  jniy  whether  signed  in  pres- 
ence of  witness. —  When  the  maker  of  a  note, 
four  years  after  the  time  at  which  he  signed 
it,  in  pursuance  of  an  agreement  made  at 
that  time,  acknowledged  to  a  person  who  did 
not  see  him  sign  the  note  that  the  signature 
•TBS  bis.  and  requested  such  person  to  sign  it 
u  a  witness  in  order  to  prevent  the  operation 
of  Uie  statute  of  limitations,  it  was  held  that 
the  question  whether  the  note  was  signed  in 
the  presence  of  an  attesting  witness  was  for 
the  Jury.    Swuey  e.  Alien,  116  Hass.  5S4. 


41.  Dniiy  c.  Vannevar,  1  Cush.   (Hasa.) 


48.  Famsworth  ff.  Rowe,  33  Me.  263. 

43.  Black  v.  Rogers,  6B  Me,  574. 

44.  Alabama. —  Decatur  Bank  v.  Spence,  9 
Ala.  800. 

/Hinois.— Young  c.  Ward,  21  111.  223;  White 
o,  Alward,  35  111.  App.  195. 

Indiana. —  Qothrupt  v.  Williamson,  61  Ind. 
E99;  Armstrong  17.  Harshman,  61  Ind.  52,  28 
Am.  Bep.  665;  Coburn  c.  Webb,  56  Ind.  08, 
26  Am.  Rep.  15;  Gillaspie  v.  Kelley,  41  Ind. 
15S,  13  Am.  Rep.  318. 

Iowa. —  Iowa  College  v.  Hill,  12  Iowa  462. 

Kan»aa.~  Lowden  v.  Schoharie  County 
Nat.  Bank,  36  Kan.  533,  16  Pac.  748. 

Kentucky. —  Jones  v.  Shelbyville  F.,  etc., 
Ins.  Co.,  1  Mete.  (Ky.)  58;  Lisle  u.  Rogers,  18 
B.  Mon.  (Ky.)  528;  State  Bank  r.  Garey, 
S  B.  Man.  (Ky.)  626;  Commonwealth  Bank  v. 
McChord,  4  Dana  (Ky.)  191,  29  Am.  Dec. 
398 ;  Commonwealth  Bank  f.  Curry,  2  Dana 
(Ky.)  142;  Sowdcrs  ti.  Citizens'  Nat.  Bank, 
12  Ky.  L.  Rep.  356. 

Jfaine.^  Market,  etc..  Nat.  Bank  c.  Sar- 
gent, 85  Me.  349,  27  Atl.  192,  36  Am.  St.  Rep. 
376 ;  Abbott  f.  Rose,  62  Me.  194,  16  Am.  Rep. 


427. 

jfa««acA  U8eft«.—  Ives  c.  Farmers'  Bank,  2 
Allen  (Mass.)  23S;  Androscoggin  Bank  v. 
Kimball,   10  Cush,    [Mass.)    373. 

if i««i«sippi.— Davis  f.  Lee,  26  Miss.  505, 
59  Am.  Dec.  267.  See  also  Wilson  «.  Hender- 
son. 0  Sm.  &  M.  (Miss.)  375,  48  Am.  Dec. 
716,  holding  that  a  note  delivered,  nigned, 
with  a  blank  to  be  lilted  up  by  the  holder,  is 
valid  when  so  completed. 

Missouri. —  Mackey  r.  Basil,  50  Mo.  App. 
190 ;  Green  t".  Kennedy,  6  Mo,  App.  577, 

New  rorfc.— Redlich  v.  Doll.  54  N.  Y.  234, 
13  Am.  Rep.  573;  Van  Duzer  v.  Howe,  21 
N.  Y.  631  i  Hardy  K.  Norton,  00  Barb.  (N.  Y.) 
527;  Griggs  v.  Howe.  31  Barb.  (N.  Y.)  lOO; 
Harris  r.  Ber^r,  15  N.  Y.  St.  389;  Boyd  », 
Brotherson.  10  Wend.  (N.  Y.)  93;  Mitchell 
c.  Culver,  7  Cow.  (N.  Y'.)  336. 

fioTth  Carolina. —  McArthur  c.  McLeod,  51 
N.  C.  476. 

Ohio.— St.  Clairsville  Bank  v.  Smith,  5 
Ohio  222. 


[I,  C.  2,  n  (I),  (A)] 
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statute  law  in  some  jnriBdictions  lias  in  effect  reetiacted  the  role  of  the  lav 
mereliaiit." 

(b)  Depends  TTpon  Voluntary  Ddi/oery.  Thia  anthority  depends  wholly 
npoQ  the  Tolnntary  delivery  of  the  instrument  hj  the  party  to  be  bound  by  it, 
and  does  not  extend  to  paper  that  haa  been  fonnd  or  etofeu,**  even  for  the  protec- 
tion of  a  subsequent  'bona  fide  holder  of  such  paper/'  Thia  is  true  also  of  a 
Kper  which  has  oeen  signed  for  another  purpose  and  carried  off  and  nsed  fraudu- 
itly,*^  but  tlie  negligence  of  one  who  signs  a  note  in  blank  by  mistake  for 
another  sort  of  paper  does  not  amount  to  a  want  of  delivery  and  constitutes  no 
defense  against  a  hona  fide  holder.** 

(n)  Sealed  Isstruuents.  At  common  law  a  blank  left  in  a  sealed  instm- 
ment  could  not  be  tilled  after  its  delivery  nnder  such  implied  authority,'"  but 
whatever  distinction  may  remain  between  sealed  contracts  and  simple  contracts  in 
the  United  States,  the  rule  has  not  been  applied  to  coupon  bonds,  and  they  are 
put  on  the  footing  of  commercial  paper  aa  to  tlie  filling  of  blanks  left  in  tliem." 

b.  What  Blanks  Hay  Be  Filled.    The  implied  power  to  till  blanks  extends  to 


South  Carolina.— Witt«  r.  Williams,  8  S.  C. 
290,  23  Am.  Bep.  294;  Aiken  v.  Cathcart,  3 
Rich.  (S.  C.)  133,  45  Am.  Dec.  764. 

TewM. —  Jones  p.  Primm,  6  Tex.  170. 

Virginia. —  Jordan  V.  Neilson,  2  Wash. 
(Va.)   164. 

United  Statet. — Davidaon  P.  lAnier,  4  Wall. 
(U.  a.)  447,  IB  L.  ed.  377;  PitUburgb  Bank 
V.  Nftal,  22  How.  {U.  S.)  98,  16  L.  ed.  323; 
Goodman  c.  Simonds,  ZO  How,  (U.  S.)  343, 
IS  L.  ed.  934;  National  Exch.  Bank  v.  White, 
30  Fed.  412. 

England.—  Collia  r.  Emmett,  1  H,  BI.  313. 

Canada. —  Qnaedjnger  v.  Bertrand,  24  L.  C. 
Jur.  8. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
i  86. 

The  power  extends  to  blanks  in  a  paitnet- 
ship  note  executed  by  one  partner.  Cliemung 
Canal  Bank  v.  Bradner,  44  N.  Y.  680. 

45.  The  California  Civil  Code,  section  3125, 
provides  that  "  one  who  makes  himself  a  party 
to  an  instrument  intended  to  be  negotiable, 
but  which  is  left  wholly  or  partly  in  blank, 
for  the  purpose  of  filling  afterward,  is  liable 
upon  the  instrument  to  an  indorsee  thereof  in 
due  course,  in  whatever  manner  and  at  what- 
ever time  it  may  be  filled,  so  long  as  it  re- 
mains negotiable  in  form." 

The  HeKOtiable  Instnunents  Law,  sec- 
tion 33,  reads  as  follows:  "Where  the  in- 
strument is  wanting  in  any  material  particu- 
lar, the  person  in  possession  thereof  has  a 
prima  facie  authority  to  complete  it  by  filling 
up  the  blanks  therein.  And  a  signature  on  a 
blank  paper  delivered  by  the  person  making 
the  signature  in  order  that  the  paper  may  be 
ronverted  into  a  negotiable  instrument  oper- 
Kt«s  ss  a  prima  facie  authority  to  fill  it  up  as 
duch  for  any  amount.  In  order,  however,  that 
any  such  instrument,  when  completed,  may  be 
enforced  against  any  person  who  became  a 
party  thereto  prior  to  its  completion,  it  must 
be  lilled  up  strictly  in  accordance  with  the  au- 
thority given  and  within  a  reasonable  time. 
But  if  any  such  instrument,  aft«r  completion, 
is  negotiated  to  a  bolder  in  due  course,  it  is 
valid  and  effectual  for  all  purposes  in  his 
hands,  and  he  may  enforce  it  as  if  it  had  been 
filled  up  strictly  in  accordance  with  the  au- 
[I.  C,  2.  .,  (I),  (»)] 


thority  given  and  within  a  reasonable  time." 
See  also  Bills  Exeh.  Act,  i  20. 

46.  Ledwieh  c.  McKim,  S3  N.  T.  307; 
Daniels  v.  Empire  State  Sav.  Bank,  fiS  Hua 
(N.  Y.)  456,  38  N.  Y.  Suppl.  880,  74  N.  Y.  St. 
207. 

4T.  Ledwieh  tt.  McKim,  53  N.  Y.  307;  Bai- 
endate  r.  Bennett,  3  Q.  B.  D.  625,  47  L.  J. 
Q.  B,  624,  26  Wkly.  Rep,  899. 

48.  Cline  v.  Quthrie,  42  Ind.  227,  13  Am. 
Rep.  357  (name  written  to  show  its  spelling) ; 
Caulkins  c.  Whisler,  29  Iowa  495,  4  Am.  Bep, 
236  (name  written  to  identify  a  signature); 
Lenlieim  v.  Wilmarding,  55  Pa.  St.  73. 

So  where  aignatnie  is  procured  by  fiaudn- 
lent  representation  as  to  the  paper  itself  with- 
out negligence  on  the  signer's  part.  Whitney 
v.  Snyder,  2  Lans.  (N.  Y.)  477;  Walker  r. 
Ebert,  29  Wis.  194,  9  Am.  Rep.  &4S;  Foster 
V.  Mackinnon,  L.  R.  4  C.  P.  704,  38  L.  J.  C.  P. 
310,  20  L.  T.  Rep.  N.  S.  887,  17  Wkly.  Rep. 
1105. 

So  where  deUvery  was  conditioned  ptocoi- 
ing  anotbei  signature  and  the  condition  wu 
disregarded  by  the  agent,  Awde  p.  Dixon,  6 
Exch.  809,  20  L.  J,  Exch.  296. 

49.  Breckenridge  r.  Lewis,  84  Me.  349.  24 
Atl.  864,  30  Am.  St.  Rep.  353  (where  henigoi 
his  name  on  a  blank  paper  to  enable  on  agent 
to  withdraw  money  from  a  bank,  and  a  note 
is  fraudulently  written  over  the  signature 
and  negotiated  to  a  bona  fide  holder)  ;  Ross  t. 
Poland,  29  Ohio  St.  473 ;  Pittsburgh  Bank  t. 
Neal,  22  How.  (U.  S.)  96,  16  L.  ed.  323 
(where  one  signs  blank  bills  in  duplicate  "  sec- 
ond of  exchan^,  first  unpaid,"  and  all  are 
filled  up  and  negotiated  as  distinct  bills  for 
different  amounts  to  £ona  fide  holders). 

60.   1   Daniel  N^.  Instr.   j   148.     See  alio 

AlTEBATIOHB   Of   IKSTBCMENTH,  2   CjC.   185. 

SI.  Massachusetts.-^  CbafSa  V.  Vermont, 
etc.,  R.  Co.,  8  Gray  (Mass.)   675. 

A'eiB  Jersey. —  Boyd  c.  Kennedy,  3SN.  J.  L- 
14G,  20  Am.  Rep.  376,  where  tht  reasons  for 
the  exception  are  set  forth  by  Depue,  J. 

tiexc  York. —  Brainerd  v.  New  York,  etc..  R. 
Co.,  25  N.  Y.  496;  Manhattan  Sav.  Inst.  r. 
New  York  Nat.  Exch.  Bank,  42  N.  V.  App. 
Div.  147,  59  N.  Y.  Suppl.  51  (a  municipal 
bond) ;  Dutchess  County  Ins.  Co.  r,  Hsohfield, 
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all  parts  of  the  paper.     It  extends  to  the  promise  itself  j'"  to  the  Ei2niiti]re:°* 
to  tne  name  of  t»e  drawee,"  pajee,"  or  indorsee ; "  to  tlie  date ; "  to  tlie  time " 


1  Hun  (K.  Y.)  e7S;  Hnbb&rd  e.  New  Yoiic, 
etc.,  R.  Co.,  36  Bmrb.   (N.  Y.)  E86. 

Pemtjylwinia, —  SUhl  r.  Berger,  10  Serg. 
4  R.  (Pi.)  170,  13  Am.  Dec.  660. 

RtMth  Carolina. —  Qourdin  C.  Commander,  6 
Kich.  (S.  C.f   497. 

United  Blateg.— White  v.  Vermont,  ew.,  R. 
Co.,  21  How.  [U.  S.)  675,  18  L.  ed.  221. 

52.  A  joint  or  joint  and  sereial  promlw 
ni«y  be  made.  Snyder  t.  Van  Doren,  46  Wig, 
602,  1  N.  W.  285,  32  Am.  Rep.  730. 

The  pronoim  "  I "  oi  "  we  "  may  be  inserted 
idoirding  to  the  sense  (Packer  v.  Robens, 
IM  lit.  9.  20  N.  E.  MS;  Loomia  p.  Freer,  4 
ItL  App.  547 ;  Brown  r.  Indianapolig  First 
Kat.  Bank,  115  Ind.  572,  18  N.  E.  GB;  Mar- 
■hnlt  c.  Drescher,  OB  Ind.  359)  or  may  be 
omitted  (Lewer  n.  Schojze,  93  Ala.  333,  0  So. 
273). 

53.  The  malcer'a  name,  after  blank  indone- 
nent  of  tbe  designated  payee  (Jones  v.  Shelby- 
>-illB  F.,  etc.,  Ins.  Co.,  1  Metu.  (Ky.)  5H: 
A'hitmore  c.  Niekereon,  12S  Uaaa.  4Eli6,  28 
Am.  Rep.  267),  the  maker's  flrm-name  (Mont- 
gomtiy  V.  Crosethwait,  90  Ala.  S53,  8  So. 
498,  24  Am.  St.  Rep.  832,  12  U  R.  A.  140), 
or  tbe  name  of  an  additional  maker,  where 
Ibe  note  was  signed  in  blank  (Commonwealth 
Bank  r.  MeChord,  4  Dana  (Ky.]  191,  20  Am. 
Dec.  398)  OT  where  the  promise  was  joint  and 
several  (Snyder  e.  Van  Doren,  46  Wis.  602,  1 
S.  W.  285,  32  Am.  Rep.  730)  may  be  added. 

The  drawer's  rignatnre  may  be  added  after 
a  blank  acceptance  (Moiese  c.  Knapp,  30  Gh. 
942;  Montague  v.  Perkins,  17  Jur.  577,  23 
L.  J.  C.  P.  187,  1  Wkly.  Kep.  437)  or  where 
the  bill  was  made  payable  to  the  drawer's  or- 
der and  was  negotiated  by  hia  indorsement, 
witbout  signing  as  drawer  (Hopps  c.  Savage, 
69  Md.  513,  16  Atl.  133,  1  L.  R.  A.  S48),  end 
in  Buch  case  a  bona  fide  holder  may  insert  his 
own  name  as  drawer  (Hari-ey  v.  Cane,  34 
L.  T.  Rep.  N.  S.  04,  24  Wkly.  Rep.  400). 
Such  signature  may  be  filled  in  even  after  the 
accepter's  death  (Carter  r.  White,  25  Ch.  D. 
666,  64  L.  J.  Ch.  138,  60  L.  T.  Rep.  N.  S.  670, 
32  Wkly.  Rep,  002  [.affirming  20  Ch.  D.  225J), 
but  not  after  the  holder  hog  notice  of  want  of 
aathority  from  the  accepter  ( Hogarth  v. 
Utbam,  3  Q.  B.  D.  643,  47  L  J.  Q.  B.  339, 
39  L.  T.  Rep.  N.  S.  75,  26  Wkly.  Rep.  388). 
Until  it  is  so  signed  tbe  paper  is  not  properly 
■  bill  of  erchange  (McCatl  v.  Taylor,  19  C.  B. 
N.  S.  301,  11  Jur.  N.  S.  520,  34  L.  J,  C.  P. 
385,  12  L.  T.  Rep.  N.  S.  461,  13  Wkly.  Rep. 
B4D,  lis  E.  C.  L.  301)  and  cannot  be  declared 
on  as  snch  (Stoegsiger  v.  South  Eastern  R. 
Co.,  2  C.  L.  R.  1505,  3  E.  ft  B.  540.  18  Jur. 
"5,  23  L.  J.  Q.  B.  203,  2  Wkly.  Bep.  375,  77 


.  Webster,   1   E.  D.  Smith 


E.  C.  L.549). 

54.  Wheeler 
(N.  Y.)  1. 

66.  See  »iipro,  I.  C,  1,  c,  (n),  (A),  (2),(h). 

5a  See  infra,  VI,  C.   !,  b,   (m).    (c). 

07.  ArkantoM. —  Overton    r.    Matthews,   39 
Ark.  146,  37  Am.  Rep.  0.     But  see  Inglish  v. 
I,  0  Ark.  122,  47  Am.  Dec.  736. 


/Iltnoia.— Gill  r.  Hopkins.  10  III.  App.  74. 
So  a  date  may  be  added  to  a  blank  indorse- 
ment.   Maxwell  v.  Vansant,  46  III.  5B. 

iouiaiaiKi.—  Shultz  f.  Payne,  7  La.  Ann, 
222,  holding  that  the  authority  is  clear  where 
the  paper  is  payable  a  certain  number  of 
days  after  date. 

Mataachiuettt. — Androscoggin  Bank  v.  Kim- 
ball, 10  Cush.  (Mass.)  373. 

If icAi'tran.— Breckenridge  First  State  Sav. 
Bank  V.  Webrter,  121  Mich.  149,  79  N.  W. 
1068. 

y«v)  York.—  Pago  P.  Morrell,  3  Abb.  Dec. 
(N.  Y.)  433,  3  Keyes  (N.  Y.)  117,  33  How. 
Fr.  (N.  Y.)  244;  Jditchell  v.  Culver,  7  Cow. 
(N.  Y.)   338, 

Okio.—  FuUerton  e.  Sturges.  4  Ohio  St.  629. 

Penntyteania. —  Hepler  k.  Mt.  Carmel  Sav. 
Bank,  97  Pa.  St.  420,  39  Am.  Rep.  813; 
Lennig  v.  Ralston,  23  Pa.  St.  137;  Bar- 
ber V.  Aregood,  1  Wkly.  Notes  Gas.  (Pa.) 
403. 

SoutK  CoroIiM.— Witt«  c.  Williams,  8  S.  C. 
200,  28  Am.  Rep.  204. 

T'ermon(. —  Michigan  Ins.  Co.  o.  Leaven- 
worth, 30  Vt  11. 

United  Stales. —  Michigan  Ins.  Bank  p. 
Eldred,  0  Wall.  (U.  S.)  544,  10  L.  ed.  763; 
Goodman  v.  Simonda,  20  How,  (U.  S.)  343, 
16  L.  ed.  034. 

England. —  Usher  c.  Dauncey,  4  Campb.  97, 
15  Rev.  Rep,  720. 

See  also  supra,  I,  C,  1.  f,  (n),  note  16; 
and  7  Cent.  Dig.  tit  "  Bills  and  Notes," 
«87. 

Prima  fade  authority. —  Since  it  ma;  be 
that  wliere  no  date  is  expressed  none  was  In- 
tended, it  has  boon  held  that  a  blank  date  is 
at  most  only  prima  facie  evidence  of  author- 
ity to  fill  out.  Inglish  r.  Breneman,  5  Ark. 
377,  41  Am.  Dec,  00,  0  Ark.  132,  47  Am,  Dec. 
735;  Stout  V.  Cloud,  5  Litt.  (Ky.|  205,  See 
also  Page  r.  Morrell,  3  Abb.  Dec.  (N.  Y.) 
433,  3  Keyes  (N.  Y.)  117,  33  How.  Pr.  (N.  Y.) 
244. 

A  raitial  omission  may  be  supplied  where 
no  blank  was  intended.  Evans  r.  Steel,  2  Ala. 
114,  where  the  year  was  written  "  one  thou- 
sond  forty."  meaning  1840, 

Power  to  antedate  is  not  implied  and  a  hill 
or  note  antedated  by  a  holder  is  void  in  the 
hands  of  subsequent  holders  with  notice  (Ing- 
lish V.  Breneman.  0  Ark,  122,  47  Am,  Dec. 
735,  5  Ark.  377,  41  Am.  Dec.  9(1;  Emmons  v. 
Meeker,  55  Ind.  321;  Miles  r.  Major,  2  J.  J. 
Marsh.  (Ky,)  163;  Goodman  c.  Simonds,  10 
Mo.  106),  unless  such  antedating  is  by  agree- 
ment between  the  parties  (Mitchell  v.  Culver, 
7  Cow.  (N.  Y.)  336)  ;  but  a  bill  so  antedated 
is  valid  in  the  hands  of  a  hona  fide  holder  for 
value  without  notice  (Page  v.  Morrell,  3  Abb. 
Dec.  (N.  Y.)  433,  3  Keves  (N.  Y.)  117,  33 
How.  Pr.  (N.  Y.)  244;  Mechanics',  etc..  Bank 
v.  Schuyler,  7  Cow.  [N.  Y.)  337  note;  Mitch- 
ell P.  Culver,  7  Cow.-[N.  Y.)  336). 

68,  Kantas. —  Lowden  v.  Schoharie  County 
Nat.  Bank,  38  Kan.  533,  16  Pac.  743. 

[I,  C,  2.  b] 
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or   place"  of  payment;  to   tlie    amount   to   be    paid;"  and    to   the   rate  of 
interest." 

e.  Time  For  FllUn{r>  The  blank  sliould  be  filled  bj  tlie  bolder  witUia  a 
reasonable  time  and  what  tliU  ia  is  a  question  for  tlie  jurj.  It  may  be  before  or 
after  Bigning,"  after  transfer,**  after  maturity  of  the  j^per,"  after  the  drawer  who 
]eft  the  blank  has  become  insolvent "  or  non  compos,    or  after  the  dissolution  of 


£«ntucfcy.— Rogen  v.  Poaton,  1  Hetc.  (Ey.) 
643,  where  a  reasonable  time  of  payment  wa« 
supplied  in  the  case  of  a  blank  acceptance. 

Louitiond. —  Shuitz  t.   Payne,   7   La.   Ann. 

Maine. —  Nichols  v.  Frotbingham,  45  Me. 
220,  71  Am.  Dec.  539. 

Mitsowri. —  Ivory  v.  Micba«l,  33  Mo.  393, 
a«  against  an  indorser  before  delivery. 

New  Forfc.— McGrath  v.  Clark,  56  N.  Y. 
34,  15  Am.  Rep.  372. 

Okio.~-  Fullerton  v.  Sturges,  4  Ohio  St.  629. 

South  Carolino.— Witte  v.  Williams,  8  S.  C. 
290,  2B  Am.  Hep.  294. 

Vermont. —  Michigan  Ins.  Co.  v.  Leaven- 
worth,  30  Vt.  11. 

Virginia. —  Douglas  v.  Scott,  8  Leigh  (Va.) 
43. 

But  see  Ives  v.   Fanners'  Bank,  2  Allen 
(Mass.)  236.  holding  that  the  insertion  of  a 
specified  time  of  payment  in  a  note,  if  made  . 
without  authority,  will  avoid  the  inxtrument. 

Bee  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
S  BO. 

Althongh  filled  in  a  way  not  anthorlzed  by 
him  the  maker  will  be  liable  to  an  innocent 
holder.  Elliott  v.  Levings,  64  III.  213;  Johns 
t>.  HarrfBon,  20  Ind.  317;  Witte  i).  Williams, 
8  S.  C.  290,  28  Am.  Rep.  294;  Waldron  u. 
Young,  B  Heiak.  (Tenn.)  77.7. 

A  mete  omlsnon  by  mistake  will  be  sup- 
plied, Buch  as  the  word  "  months  "  aft«r  date 
(Loomis  V.  Freer,  4  111.  App.  547;  Nichols  v. 
Frothingham,  45  Me.  220,  71  Am.  Dec.  539; 
Conner  v.  Eouth,  7  How.  (MiBs.)  176,  40  Am, 
Dec.  60;  McLean  n.  Nichlen,  3  Vict.  L.  Rep. 
107 ) ,  "  days  "  ( Boykin  v.  Mobile  bank,  72  Ala. 
262,  47  Am.  Rep.  408;  Weema  r.  Parker,  60 
III.  App.  167;  DcBhoD  v.  Leffler,  7  Mo.  App. 
595),  "year"  (Stowe  v.  Merrill,  77  Me.  550, 
1  Atl.  684;  Hunt  r.  Adams,  6  Mass.  619), 
"date"  (McPherson  if.  Biscoe,  3  Ark.  90; 
Person  o.  Stoddard,  9  Gray  (Mass.)  199], 
or  in  designation  of  the  year  the  word  "  hun- 
dred "  (Masaie  v.  Belford,  68  111.  290).  But. 
to  the  effect  that  parol  evidence  is  inadmis- 
sible to  explain  a  note  payable  "  in  one  from 
the  first  of  October  following  the  date "  see 
Wainwright  v.  Straw,  16  Vt,  216,  40  Am.  Dee. 
«75. 

69.  See  supra,  I,  C,  1,  g,   (i),  (b). 

60,  See  supra,  I,  C,  1,  e,  (in),  (A),  (2). 

61.  Visher  v.  Webater,  8  Cal.  109;  Port 
Huron  First  Nat.  Bank  c.  Carson,  60  Mich. 
432,  27  N.  W.  589. 

A  mere  omission  or  mistake  will  be  aup- 
plied,  as  the  word  "per"  (Williams  v. 
Baker,  67  111.  238),  "interest"  (Thompaon  ti. 
Hoagland,  65  HI.  310),  or  "date"  [Miller  v. 
Cavanaugh,  18  Ky.  L.  Rep.  183,  35  S.  W. 
S20),  or  completing  an  unfinished  word 
(Cramer  f>.  Joder,  65  HI.  314). 


A  blank  CMinot  be  filled  above  the  1^1 

rate  (Hoopes  v.  Collingwood,  10  Colo,  107,  13 
Fao.  009,  3  Am.  St.  Rep.  565;  Patton  r. 
Shanklin,  14  B.  Mon.  (Ky.)  15;  Holmea  c. 
Trumper,  22  Mich,  427,  7  Am.  Rep,  961),  the 
statutoiy  rate,  in  the  absence  of  a  rate  ex- 
pressed (Little  Kock  Trust  Co.  c.  Martin,  57 
Ark.  277,  21  S.  W.  468),  or  the  rate  agreed 
upon  (Fiaher  v.  Dennis,  6  Cal.  577,  65  Am. 
Dec.  634;  Weyerhauser  c.  Dun,  100  N.  ¥.  150, 
2N.  E.  274). 

If  an  illeeal  rate  ia  filled  in  by  the  payee 
the  note  is  void  aa  against  the  maker.  Paris 
Nat.  Bank  C,  Nickell,  34  Mo.  App.  295.  But 
while  filling  a  blank  by  inserting  an  optional 
rate  of  interest  does  not  bind  the  maker  it 
does  not  destroy  the  right  to  recover  the  prin- 
cipal and  )egal  interest.  Fisher  r,  Dennis,  6' 
Cal.  577,  05  Am.  Dec.  634. 

62.  Temple  v.  Pullen,  8  Eich,  389,  Z2  L.  J. 
Exch.  151, 

What  ia  naBonable  time. —  Four  years  has 
been  held  to  be  unreasonable  (Snyder  c.  Anu- 
atrong,  9  Phila.  (Pa.)  146,  30  L^.  Int.  <Pa.) 
304),  the  drawer  having  married  in  the  mean- 
time and  changed  her  name  (Daniels  v.  Em- 
pire State  Sav.  Bank,  92  Hun  (N.  Y.)  450, 
38  N.  Y.  Suppl.  680,  74  N.  Y.  St.  207),  and 
twelve  years  has  been  held  not  unreasonable 
(Montague  c,  Perkins,  17  Jur.  577,  22  L.  J. 
C.  P.  187,  1  Wkly.'Rep.  437). 

When  filled  it  i«  uid  to  reUte  back  to  the 
time  of  the  delivery  of  the  instrument  in 
blank.  Barker  v.  Sterne,  2  C.  L,  R.  1020,  9 
Exch.  684,  23  L,  J.  Exch.  201,  2  Wkly.  Kep. 
418;  Snaith  c.  Mingaj,  1  M.  Ji  &.  82.  But 
contra,  aa  to  a  blank  acceptance,  as  distin- 
guished from  the  drawing  of  a  bill  in  blank. 
Abrahams  v.  Skinner,  12  A.  i.  E.  763,  5  Jur, 
97,  10  L.  J.  Q.  B.  43,  4  P.  4  D.  358,  40  E.  C.  L. 
373.  And  aee  Goldamid  v.  Hampton,  6  0.  B. 
N.  S.  94,  04  E.  C.  L.  94. 

63.  Battalora  v.  Erath,  25  la.  Ann.  31S. 

64.  Armstrong  tr.  Harahman,  61  Ind.  52.  2S 
Am.  Rep.  665;  Carson  t>.  Hill,  1  McMull. 
(S.  C.)  76  (after  transfer  as  collateral  secu- 
rity by  way  of  pledge). 

It  may  b«  filled  after  the  accommodatioa 
indorsement  and  delivery  to  the  maker  anil 
before  delivery  by  him.  Burton  c.  Coffia,  S 
Brit.  Col.  454. 

6B.  Farmers',  ete.,  Bank  i>,  Horaey,  £  Honsl. 
(Del.)  385, 

66.  Fetters  C.  Munete  Nat.  Bank,  34  Ind. 
251,  7  Am.  Rep.  225 1  Abrahams  v.  Skinner.  12 
A.  i.  E.  763,  5  Jur.  97,  10  L.  J.  Q.  B.  43,  4 
P.  i.  D.  358,  40  E.  C.  L.  378;  E»  p.  Bartlstt. 
3  De  (i.  &  J.  378,  60  Eng.  Ch,  295.  But  sw 
Temple  v.  PullMi,  8  Exch.  389,  22  L.  J.  Exch. 
151. 
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the  firm  to  be  bound  by  it ; "  but  not  after  the  detitb  of  the  party  to  be  bound  * 
It  may  even  be  filled  during  tho  trial  of  the  cause ;  ™  and  in  the  case  of  a  blank 
iodorsement  at  least  it  is  not  essential  that  it  should  be  filled  at  all  before  indg- 
inent,"  although  it  has  been  held  to  be  difEerent  with  a  blank  left  in  tho  body  of 
the  paper  for  the  payee's  name." 

d.  Extent  of  Power  —  (i)  In  General.  The  power  to  fill  blanks  includes 
power  to  supply  mere  verbal  omissions;'^  but  not  to  make  additions"  or 
eraSHres,™  and  even  where  aii  open  space  has  been  left  by  the  maker's  negligence 


^8.  Chemung  Canal  Bank  V.  Bradoer,  44 
X.  Y.  680. 

eg.  Canal,  etc.,  B.  Co.  v.  Annatrong,  27  I^. 
kva.  433;  Michigan  Ins.  Co.  "6,  Leavenworth, 
30  Vt.  11. 

The  mle  la  difieient  in  tlie  cak  of  a  blank 
■cceptance  coupled  with  an  Interest  (Hatch  v. 
SearlpS,  2  Sniale  A  G.  147)  or  of  an  indorae- 
mcnt  in  blank  1  Barnes  o.  Reynolds,  4  How. 
(Mi^.)  114),  and  the  death  of  a  partner  does 
not  prevent  the  flUing  of  a  blank  date  in  a 
partnership  not*  (Ugher  r.  Dauncey,  4  Campb. 
87.  IS  Rev.  Rep.  729). 

70.  Croskey  r.  Skinner,  44  III.  321 ;  White- 
ford  r.  Burckmyer,  1  Gill  (Md.)  127,  39  Am. 
Ifec.  e40;  Mitchell  c.  Mitchell,  II  Gill.  &  J. 
(Md.)  3S8;  Seay  t).  State  Bank,  3  Sneed  (Tenn.i 
65»,  67  Am.  Dec.  579.  Or  it  ma;  be  dispensed 
with  at  the  trial..  Weston  D-  Myers,  33  III. 
424. 

71.  Bees  9.  Conococheaque  Bank,  5  Band. 
(Ta.)  326,  18  Am.  Dec.  755. 

7a.  Greenhow  p.  Boyle,  7  Blackf.  (Ind.) 
56.  Ctm-tra,  Weston  f.  Myers,  33  111.  424; 
Wood  r.  Wellington,  30  N.  Y.  218. 

73.  Of  this  cbatacter  are  "  dollars  "  and 
the  dollar  mark  (%),  and  mere  misspelled  of 
nnSnished  words. 

C'riinroJicuf.  — Booth  p.  Wallace,  2  Root 
(Corn.)  247.    . 

IliiRou.— Coi^^  p.  Frew,  30  111.  31,  89 
Aid.  Dec.  280. 

/ndiaiui.— Glenn  v.  Porter,  72  Ind.  525; 
Ohm  p.  Yung,  63  Ind.  432. 

MoiBB. —  Nichols  p.  Frothingham,  45  Me. 
220.  71  Am.  Dec.  639. 

llattaclvuiette. —  Sweetser     P.     French,     13 
Hrtc  (Mass.)   282;  Hunt  v.  Adams,  8  Mass. 
5ie. 
If  i»»ouri.— Murrill  C.  Handy,   17  Mo.  408. 
JTeio  ycrfc. —  Boyd  r.  Brotherson,  10  Wend. 
(!r.  Y.)  93. 
Ohio.— McCoy  p.  Gilmore,  7  Ohio  268. 
fmmeuet.—  Williamson  P.  Smith,  1  Coldw. 
(Tenn.)   I,  78  Am.  Dec.  478. 

Teaiu.— Garrett  p.  Interstate  Bank,  79  Tex. 
13.1.  15  S.  W.  224. 

Fermont. — ■  Northrop  p.  Sanborn,  22  Vt. 
klX  54  Am.  Dec.  83.  Contra,  Brown  P.  Bebee, 
I  D.  Chipm.   (Vt.)   227,  8  Am.  Dee.  728. 

74.  Adding  a  seal  where  the  seal  is  imma- 
terial, the  blank  being  properly  filled,  does 
not  vitinte  the  instrument  (Fullerton  P.  Stur- 
KM.  4  Ohio  St.  529 ;  Frazier  f.  Gains.  2  Bait. 
{Tenn.)  92|,  but  one  who  si^ns  a  blank  paper 
u  surety  is  not  bound  if  the  principal  fills 
in  a  note,  adding  his  own  signature  and  seals 
for  both  tigneTS  (Smith  v.  Carder,  33  Ark. 
709). 


Attorney's  leea—  The  clause,  "  with  

per  cent,  attorney's  commissions  if  collected." 
cannot  be  filled  in  without  a  special  agree- 
ment. Johnston  P.  Speer,  92  Pa.  St.  227,  37  ■ 
Am.  Rep.  675. 

Inteiest  cUuk  added  or  enlarged. 

Connecltcut. —  Mabaiwe  Bank  v.  Douglass, 
31   Conn.   170. 

Ind^na. —  Franklin  L.  Ins.  Co.  c.  Court- 
ney, 80  Ind.  134;  Cobum  p.  Webb,  56  lad. 
08.  26  Am.  Rep.  15  (where  "after  maturity" 
was  added  to  the  interest  clause)  ;  Kountz  f. 
Hart,  17  Ind.  320. 

fotpa. —  Conger  o.  Crabtree.  88  Iowa  636,  55 
N.  W.  335,  45  Am.  St.  Rep.  249.  In  Shepard 
*.  Whetstone,  51  Iowa  457,  I  N.  W.  753,  33 
Am.  Rep.  143,  however,  an  addition  which  was 
erased  in  a  public  manner  was  held  not  to 
avoid  the  note. 

Maine. —  Waterman  v.  Voee,  43  Me.  504, 
"  with  interest." 

Michigan. —  Holmes  v.  Trumper,  22  Mich. 
427,  7  Am.  Rep.  661,  holding  that  the  words 
"  with  intrtest  at "  in  a  printed  form  do  not 
authorize  the  insertion  of  the  rate. 

iftesourt. — -Preabury  tj.  Michael,  33  Mo, 
542;  Ivory  i!.  Michael,  33  Mo.  398. 

Vew  IVt.— Weyerhauser  P.  Dun,  100  N.  Y. 
150,  2  N.  K  274;  McGrath  v.  Clark,  56  N.  Y. 
34,  16  Am.  Rep.  372;  Farmers'  Nat.  Bank  0. 
Thomas,  76  Hun  (N.  Y.)  595,  28  N.  Y.  Suppl. 
837.  61  N.  Y.  St.  518. 

Weti  Virginia. —  Morehead  P.  Parkersburg 
Nat.  Bank,  6  W.  Va.  74,  13  Am.  Rep.  836. 

Hegotiable  words. —  Simmons  v.  Atkinson, 
etc.,  Co.,  69  Miss.  862,  12  So.  283,  23  L.  R.  A. 
699;  Bruce  v.  Weatcott,  3  Barb.  [N.  Y.) 
374;  Lawton  t.  Millidge,  4  N.  Brunsw.  520. 
But  as  to  the  effect  of  the  words  in  a  recital 
of  the  note  in  a  collateral  mortgage  see  El- 
liott ['.  Deason,  84  Ga.  63. 

Place  of  payment,—  McCoy  o.  Lockwood,  71 
Ind.  319;  Simpson.  P.  Stackhouse,  9  Pa.  St. 
186,  49  Am.  Dec.  564;  Morehead  v.  PaHcers- 
bui^  Nat.  Bank,  5  W.  Va.  74,  13  Am.  Rep- 
638. 

Tlm«  of  payment. —  Ives  v.  Farmers'  Bank, 
2  Allen  (Mass.)  238  (the  note  readinc" after 
date  I  promise ")  ;  Fanners'  Nat.  Bank  c. 
Thomas,  79  Hun  (N.  Y.)  695,  29  N.  Y.  Suppl. 
B37,  61  N.  Y.  St.  516;  Bland  p.  O'Hagan,  64 
N.  C.  471. 

Waiver  of  appraiwrnent.— Holland  v.  Hatch, 
II  Ind.  497,  71  Am.  Dec  363.  But  see  Hol- 
land p.  Hatch,  15  Ohio  St.  464,  where  the  ad- 
dition was  treated  as  snrplusa^. 

76.  Fontaine  o.  Gunter,  31  Ala.  258;  Ma- 
haiwe  Bank  v.  Douglass.  31  Conn.  170.  Bee 
also  Angle   v.   Noruiwestem  L.   Ins.   Co.,   02 
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tliere  is  no  implied  anthority  to  fill  it,  and  the  maker  is  not  estopped  by  his  negli- 
gence as  against  a  hona  jide  purchaser." 

(ii)  Where  Swnatuse  Blank.  A  note  may  be  written  over  a  blank  signa- 
tnre  delivered  for  that  purpose"  or  on  the  reverse  side  of  a  blank  indorsement, 
wbicli  has  been  bo  delivei-ed,™  and  a  bill  may  be  drawn  on  a  biank  acceptance, 


U.  S.  330,  23  L.  ad.  S50,  holding  that  where 
%  part;  to  a  negotiable  inatrument  intrustii 
it  to  another  for  use  as  such,  with  blanks 
not  filled,  it  carries  on  its  faA  en  implied 
authority  to  complete  it  by  filling  them,  but 
not  to  vary  or  alter  its  material  terms  by 
erasinff  what  is  written  or  printed  as  a  part 
thereof,  or  to  pervert  its  scope  or  meaaing 
by  filling  the  blanks  with  stipulations  repug- 
nant to  what  was  plainly  and  clearly  ex- 
pressed in  the  instrument. 

Indoraements,  however,  may  be  struck  out 
by  a  hona  fide  holder  (Moore  ti.  Mapie,  26  111. 
341 ) ,  but  if  he  strike  out  sn  indorser'a  name 
and  insert  it  in  a  blank  acceptance  this  will 
discharge  a  co-indorser  signing  before  the  al- 
teration {Mahone  r.  Central  Bank,  17  Ga. 
111). 

76.  The  bill  or  note  being  complete  in 
itself.- 

loxoa. —  Conger  P.  Crabtree,  88  Iowa  536,  55 
N.  W.  335,  45  Am.  St.  Rep,  24fl;  Grand  Haven 
First  Nat.  Bank  c.  Hall,  S3  Iowa  045,  50 
N.  W.  944;  Knoxville  Nat.  Bank  v.  Clark, 
.11    Iowa   284,    1    N.   W.   401,    33    Am.   Rep. 

Maatachusetts. —  Greenfield  Bav.-  Bank  v. 
Stowell,  123  Mass.  196,  25  Am.  Rep.  67} 
Wade  v.  Withington,  1  Allen   (Mass.)   581. 

Mieaovri.  —  Lammera  c.  White  Sewing 
Maeh.  Co.,  23  Mo.  App.  471. 

Hewnampehire. —  Goodman  e.  Eastman,  4 
N.  H.  45S. 

England, —  So  in  the  case  of  a  hill  written 
on  a  paper  with  a  stamp  for  a  much  larger 
amount,  and  altered  to  that  amount.  Schol- 
fleld  p.  Londcsborough,  [1806]  A.  C.  614,  85 
L.  J.  Q.  B.  593,  75  L.  T.  Rep.  N.  S.  2.'>4,  43 
Wkly.  Rep.  124  [affirming  [1894]  2  Q,  B.  660. 
[18i)5]  I  Q.  B.  636,  revering  the  earlier 
cases,  and  repudiating  Young  I'.  Grote,  4 
Bing.  253,  S  L.  J.  C.  P.  0.  S.  165,  12  Moore 
C.  P.  484.  29  Rev.  Rep.  552,  13  E.  C.  L.  491, 
which  the  earlipr  cases  followed].  So  too 
Robarts  v.  Tucker.  10  Q  B.  500,  71  E.  C.  L. 
660;  Matter  of  North  British  Australasian 
Co.,  7  C.  B.  N.  S.  400,  97  E.  C.  L.  400;  Orr 
r.  Union  Bank,  2  C.  L.  R.  1560,  1  Macq.  613 ; 
Arnold  p.  Cheque  Bank,  1  C.  P.  578,  45  "_.  J. 
C.  P.  562,  34  L.  T.  Rep.  N,  S.  729.  24  Wkly. 
Rep.  750;  Bank  of  Ireland  r.  Evans.  5  H.  L. 
Cas,  369;  British  Linen  Co.  r.  Caledonian 
Ins.  Co.,  7  Jur.  N.  S.  587,  4  L.  T.  Rep.  N.  S. 
162,  4  Maeq.  107,  9  Wkly.  Rep.  581. 

The  contrary  mle  bad  been  laid  down  in 
Young  t.  Grote,  4  Bing.  253.  5  L.  ,T.  C.  P. 
O.  S,  165.  12  Moore  0.  P.  484,  29  Rev.  Rep. 
S52,  13  E.  C.  L.  491,  and  followed  in  some 
American  cases  (Holn^es  r.  Ft.  Gaines  Bank, 
120  Ala.  493.  24  So.  959:  Winter  v.  Pool.  104 
Ala.  fiSO,  1ft  So.  543;  l-mard  P.  Torres,  10 
Jyi.  Ann.  103;  Abbott  v.  Rose.  62  Me.  194.  16 
Am.  Rep.  427 ;  Weidman  r.  Symes,  120  Mich. 
[1.  C,  2.  A.  (I)] 


057,  70  N.  W.  994,  77  Am.  St.  Rep.  603  lr»- 
vernn^  116  Mich.  61 »,  74  N.  W.  1008]  i  Gar- 
rard V.  Haddau,  67  Pa:  St.  82,  5  Am.  Rep. 
412  [diatinguiahing  Worrall  p.  Gheen,  39  Pt(. 
St.  388,  where  the  alteration  was  perceptiUe 
on  the  instrument's  face])  and  as  to  diedu 
by  later  English  cases  (Halifax  Unibn  r. 
Wheelwright,  L.  R.  10  Elch.  183,  44  L.  J. 
Exoh.  121,  32  L.  T.  Rep.  N.  S.  802,  23  Wkly. 
Rep.  704;  Swan  p.  North  British  Australasian 
Co.,  2  H.  £  C.  175).  A  distinction  too  has 
been  made  in  some  of  the  cases  between  the 
drawer  or  accepter  of  a  bill  and  the  drawer 
of  a  check.  See  Scholfield  p.  Londesborough. 
[1890]  A.  C.  514,  86  L.  J.  Q.  B.  593,  75  L.  T. 
Rep.  N.  S.  254,  45  Wkly.  Rep.  124;  Halifnx 
Union  i'.  Wheelwright,  L.  R.  10  Exch.  183. 
44  L.  J.  Exch.  121,  32  L.  T.  Rep.  N.  S.  802, 
23  Wkly.  Rep.  704;  Swan  p.  North  British 
Australasian  Co.,  2  H.  ft  C.   175. 

77.  Manning  c.  Norwood,  1  Ala.  429  (Iwt 
holding  that  there  is  no  authority  to  make 
it  a  sealed  bond)  ;  Roberts  r.  Adams,  B  Porl 
(Ala.)  207,  33  Am.  Dec.  291;  Geddes  p. 
Blnckmore,  132  Ind.  55,  32  N.  E.  567:  Jonn 
r.  RhelbTville  F.,  etc.,  Ins.  Co.,  1  Mete.  (Ky.l 
58  (holding  that  the  party  so  signing  is  liible 
notwithstanding  the  omission  of  an  additional 
signature  which  had  been  a^eed  on);  Pat- 
ton  V.  Shanklin,  14  B.  Hon,  (Ky.)  15  (hold- 
ing that  there  is  no  authority  tn  make  the 
interest  clause  for  more  thsn  legal  interest). 

Holder  without  anthority. —  If  a  man 
writes  his  name  upon  a  blank  piece  of  paper. 
and  another  per^mn  obtains  poaseiinion  of  the 
same,  and  without  authority  to  use  it  for  any 
purpose  writes  a  promissory  note  over  ttw 
name  and  negotiates  it,  such  note  is  not  valid 
in  the  hands  of  an  innocent  holder  against 
the  person  whose  name  is  subscribed  to  it, 
Nance  v.  lary,  5  Ala.  370.  So  where  the 
paper  was  delivered  to  be  filled  up  as  a  note 
it  was  held  that  the  holder  was  without  m.- 
thoritv  to  write  therein  a  sealed  note.  SmiUi 
p.  Carder,  33  Ark.  TOO. 

78.  To  the  order  of  the  indorser  (Moody  r. 
Threlkeld,  13  Ga.  65;  Young  p.  Ward,  21 
III.  223;  Bradford  Nat.  Bank  v.  Taylor.  75 
Hun  (N.  Y.)  297,  27  N.  Y.  Suppl.  98.  SB 
N.  Y.  St.  754;  Penruson  p.  Childress.  9 
Humphr.  (Tenn.)  382;  Violett  t.  PattMi.  5 
Craneh  (U.  R.)  142,  3  L.  ed.  81)  or  of  tlw 
maker  himself  (Binney  r.  Globe  Nat  Bank. 
150  Mass.  574.  23  N.  E.  380.  0  L.  R.  A.  379). 
and  in  violation  of  the  conditions  on  which 
it  was  delivered  (Preeport  First  Nat  Bant 
p.  Compo-Board  Mfg.  Co.,  61  Minn,  874,  M 
N,  W.  73!)  and  although  the  signer  may 
have  intended  to  become  a  surety  oolt 
(Moody  p.  Threlkeld.  13  Ga.  65). 

Said  to  be  "a  letter  of  credit"— A  bUnk 
indorsement  on  a  printed  note  blink  is  ssid 
to  be  "a  letter  of  credit  for  an  indeOnits 
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vhicb  has  been  duly  execnted  and  Btamped ; "  bnt  the  form  itself  CAnnot  be 
eliAQged  And  the  blanks  filled  so  as  to  miike  a  different  inetrument.'" 

(m)  Effect  of Excsediso  Power.  Where  the  original  power  is  exceeded 
it  ma;  be  cnred  by  a  sabeeqnent  rsHtication ; "  bnt  it  is  no  defense  against  a 
lona  fide  holder  that  the  power  has  been  exceeded,  where  this  is  not  apparent  on 
the  paper  itself,""  or  that  tiie  holder  has  departed  from  the  power  conferred,  as 
by  iosertiDg  another  name  than  that  intended."  That  the  authority  has  been 
exceeded  is  of  course  available  as  a  defense  against  holders  with  notice,"  although 


nm."  Lord  Manefleld  in  Russel  v.  Long- 
lUffe,  2  Dougl.  614. 

Eitiiei  a  negotubls  or  ■  non-nesotiable  not* 
mt;  be  WTJtteu  on  the  blftuk  paper.  Spitler 
f.  Jmucb,  32  lud.  202,  2  Am.  Kep.  334;  Or- 
rick  P.  ColstoD,  7  OratL  (V&.)  ISS;  Douglass 
r.  Scott,  8  Leigh  (Va.)  43. 

79.  Montague  v.  Perkins,  IT  Jut.  677,  22 
L.  J.  C.  P.  187,  1  Wkly.  Rep.  437 ;  Scard  v. 
Jickaoa,  34  L.  T.  Rep.  N.  S.  65  note. 

80.  Hahuiwe  Bank  ti.  Douglass,  31  Conn. 
ITO;  Ward  v.  Williams,  26  111.  447,  79  Am. 
Dee.  3B5;  Luellen  e.  Hare,  32  Ind.  211. 

81.  Bremner  v.  Fields,  (Tex.  Cir.  App. 
]8»6)  34  8.  W.  447. 

Sa.  Alabiana. — Robertson  v.  Smith,  13  Ala. 
£20. 

/tujiana.-— Gieddes  f>.  Blackmore,  132  Ind. 
G5I,  32  N.  E.  567. 

Uiaovn. —  Farmers'  Bank  c.  Qarteni  34 
Mo.  119. 

Ohio.—  Selser  r.  Brock,  3  Ohio  St.  302. 

FeoMjFJiHtnia. —  Simpson  t).  Bovard,  74  Pa.  > 
SL3S1. 

Unled  Blattt. —  National  Exch.  Bank  v. 
White  30  Fed.  412. 

Adding  words  of  negotiability. —  This  is  so 
where  words  are  added  to  make  the  paper  ne- 
gotiable (Spitler  c.  James,  32  Ind.  202,  2  Am. 
Rep.  334;  Orrick  v.  Colston,  7  Gratt.  (Va.) 
189;  Douglass  V.  Scott,  8  Leigh  (Va.)  43), 
M  by  making  it  payable  at  a  bank  for  that 
purpose  (Qillaspie  t>.  Kelley,  41  lud.  158,  13 
km.  Rep  318) ,  and  such  an  addition  is  a  ma- 
terial alteration  (Morehesd  v.  Parkersburg 
Nat  Bsnk,  6  W.  Va.  74,  13  Am.  Rep. 
636). 

Inserting  larger  anm  tlian  agreed. —  This  is 
true  where  a  larger  sum  than  that  agreed 
upon  ia  Slled  in  the  blank. 

Jlabatoii.-' Decatur  Bank  v.  Spence,  9  Ala. 
800;  Uuntington  v.  Mobile  Branch  Bank,  3 
All.  180;  Herbert  v.  Huie,  1  Ala.  18,  34  Am. 
Dee.  7E5. 

/Iliiioi"*.— Merritt  p.  Boyden,  Ifll  111.  138, 
60  N.  E.  007,  85  Am.  St.  Rep.  246:  Yoeum  u. 
Smith,  03  111.  321,  14  Am.  Rep.  120;  Young 
t.  Ward,  21  III.  223. 

/ndiono.—  Gothrupt  e.  Williamson,  61  Ind. 
599;  Wilson  1'.  Kinscy,  49  Ind.  35;  Johns  t. 
Harrison,  20  Ind.  317. 

Ka'ttaa. —  Joseph  v.  EUdorado  First  Nat. 
Bank,  17  Kan.  266. 

ffeniuctv. —  Woolfolk  p.  Bank  of  America, 
10  Bush  (Ky.)  604;  Smith  v.  Lockridge,  8 
Bush  (Ky.)  423;  Jones  o.  Shelhyville  F.,  etc., 
Ira.  Co.,  1  Mete.  (Ky.)  58;  Smith  c.  Moberly, 
10  B,  Hon.  (Ky.)  206,  52  Am.  Dec.  543;  Hall 
T.  Commonwealth  Bank,  5  Dana  (Ky.)  S08, 
30  Am.  Dee.  686;   Cominonvealth  Bajik  v. 


Curry,  2  Dana  (Ky.)  142;  Limestone  Bank  v. 
Penick,  e  T.  B.  Mon.  (Ky.)  26. 

ifaine.—Market,  etc.,  Nat.  Bank  c.  Sargent, 
86  Me.  34S,  27  Atl.  192,  35  Am.  St.  Rep.  376; 
Abbott  p.  Rose,  62  Me.  104,  10  Am.  Rep.  427. 

Uittiasippi. —  Fanning  v.  Farmers',  etc.. 
Bank,  3  Sm.  ft  M.  (Miss.)   139. 

Jf is«oun.— Tumilty  v.  State  Bank,  13  Mo. 
270. 

Hew  York. —  Chemung  Canal  Bank  c.  Brad- 
ner,  44  N.  Y.  680;  Van  Duier  v.  Howe,  21 
N.  Y.  631;  Griggs  c.  Howe,  31  Barb.  (N.  Y.) 
100. 

North  Carolina. —  McArthur  p.  McLeod,  SI 
N.  C.  476. 

Pentuj/lvania. —  Qillespie  c.  Rogers,  184  Pa. 
St.  488,  39  Atl.  290. 

South    Carolina. —  Diercks   P.   Roberts,    13 


-Frszier  t).  Gains,  2  Baxt. 
(Tenn.)  92;  Waldron  p.  Young,  »  Heisk. 
(Tenn.)  777;  Nichol  p.  Bate,  10  Yerg.  (Tenn.) 


£n;Iand.— Molloy  r.  Delves,  T  Biug.  428, 
20  E.  C.  L.  194,  4  C.  4  P.  492,  19  E,  C.  L.  617, 
9  L.  J.  C.  P.  O.  S.  171,  5  M.  ft  P.  75;  Barker 
p.  Sterne.  2  C.  L.  K.  1020,  9  Exeh.  684,  23 
L.  J.  Exch.  201,  2  Wkly.  Rep.  418;  Russel  p. 
LangsUfTe,  2  Dougl.  614;  Collis  P.  Emmett,  1 
H.  Bl.  313;  Leslie  V.  Hastings,  1  M.  ft  Rob. 
119;  Snaith  p.  Mingay,  1  M.  ft  S.  87. 

Canada. —  Nova  Scotia  Bank  p.  Lepage,  0 
Montreal  Super.  Ct.  321.  See  also  Dorwm  V. 
Thomson,  13  L.  C.  Jur.  262. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  89. 

83.  Name  of  maker. —  Whitmore  v.  Nicker- 
Bon,  126  Mass.  406,  28  Am.  Rep.  257. 

Name  of  coaQrety. —  Jones  p.  Shelbyrille  F., 
etc.,  Ins.  Co.,  1  Mete.  (Ky.)  S8. 

Name  of  accommodation  indoraer. —  Dicrcks 
c.  Roberts,  13  S.  C.  338. 

Name  of  payee. —  Huntington  v.  Mobile 
Branch  Bank,  3  Ala.  186 ;  Gothrupt  p.  Wil- 
liamson, 61  Ind.  590;  Wilson  c.  Kinsey,  40 
Ind.  36;  Witte  c.  Williams,  3  S.  C.  290,  28 
Am.  Rep.  294.  And  where  sq  unintended 
name  has  been  filled  in  as  payee  and  he  takes 
without  notice.  Tie  will  be  treated  as  a  bona 
fide  holder  for  value,  where  the  amount  bsks 
been  exceeded,  although  the  defense  is  set  up 
by  a  surety.  Bobereon  p.  Blevins,  67  Kan, 
SO,  45  Pac.  03. 

84.  Connectiout.— Booth  p.  Wallace,  2  Root 
(Conn.)  247. 

(leorgia. —  Clower  V.  Wynn,  59  Ga.  246. 
Indiana. —  Johns  v.  Harrison,  20  Ind.  317. 
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in  some  jorisdictions  the  ainonnt  actn&lly  aathorized  by  tlie  maker  ma;  b« 
recovered  by  a  holder  who  knew  that  the  autborized  limit  Lad  been  exceeded, 
the  note  being  void  as  to  tlie  excess  only," 

3.  CONTBKPOHAHEOus  Agreemehts.  A  bill  or  note  is  sometimes  constraed  with 
a  separate  contemporaneous  writing  as  one  contract,^  and  tliU  ia  a  matter  of  com- 
mon  occurrence  in  the  case  of  a  note  with  collateral  mortgage  or  agreement.'' 


KvMuoky. —  Smith  v.  Loekridge,  S  Bush 
(Ky.)  423. 

ifotne. —  Coolbroth  c.  Purinton,  29  Me. 
469. 

JfiMOuri. — Wagner  v.  Diedrich,  60  Mo.  434; 
Murrill  t\  Handjr,  17  Mo.  406;  Grant  v.  Broth- 
ertoii,  7  Mo.  45S;  Mackey  v.  Basil,  GO  Mo. 
App.  190  (origiDBl  holder).  Contra,  Harris 
V.  Enyart,  13  Mo.  108. 

Oh\Q.~~  McCoy  i;.  Gilmore,  7  Ohio  288. 

United  iSfates.^Davidson  v.  Lanier,  4  Wall. 
(U.  S.)  447,  18  L.  ed.  377. 

Wlutt  constitutos  notice.^  Notice  ol  limi- 
tatioD  at  authority  must,  to  operate  as  a  de- 
fense, be  brought  home  to  the  holder.  Snyder 
V.  Van  Daren,  46  Wis.  602,  1  N.  W.  236,  32 
Am.  Rep.  739.  Knowledge  that  the  instru- 
ment was  executed  in  blank  is  not  such  no- 
tice as  vill  subject  him  to  defenses  on  the 
ground  that  the  maker's  authority  was  ex- 
ceeded, of  which  fact  he  has  no  knowledge. 
Huntington  v.  Mobile  Branch  Bank,  3  Ala. 
186;  Joseph  V.  Eldorado  First  Nat.  Bank,  17 
Kan.  250]  Snyder  v.  Van  Doren,  46  Wis.  602, 
1  N.  W.  285,  32  Am.  Rep.  739.  Nor  even,  it 
has  been  held,  that  he  executed  it  in  blank, 
with  authority  to  Qll  it  up  in  a  particular 
manner,  and  that  he  filled  it  up  in  a  different 
manner,  without  the  further  proof  that  the 
payee  took  the  note  with  notice  of  the  particu- 
lar authority  to  fill  up  the  blank.  Torrey  v. 
Fisk,  10  Sm.  ft  M.  (Miss.)  690.  The  mere 
discounting  of  a  note  with  such  a  blank  raises 
no  presumption  against  the  iona  /idea  of  the 
holder.  Chemung  Canal  Bank  c  Btadner,  44 
N.  Y.  680. 

86.  Glower  c.  Wynn,  69  Ga.  246;  Goss  v. 
Whitehead,  33  Miss.  213;  Goad  v.  Hart,  3 
Sm.  &  M.  (Miss.)  787;  Hemphill  v.  Alabama 
Bank,  6  Sm.  &  M.  (Miss.)  44;  Johnson  v. 
Blasdale,  1  8m.  &  M.  (Miss.)  17,  40  Am.  Dec. 
86.  But  this  is  not  the  rule  in  New  York 
(Ogden  V.  Pope,  18  N.  Y.  Suppl.  140,  44  N.  Y. 
St.  646}  or  in  Louisiana  as  to  the  party  who 
knowingly  fills  it  up  for  an  excessive  amount 
(Robertson  v.  Glasscock,  6  La.  Ann.  124). 

ae.  ZHinot*.— Davis  v.  McVickers,  U  Hi, 
327. 

Indiana. —  Allen  c.  Nofsinger,  13  Ind.  494. 

Kamaa.—  Weeks  v.  Medler,  20  Kan.  67. 

Lottitiana. —  Davidson  v.  Bodley,  27  La. 
Ann.  149. 

Michigfin. —  Singer  Mfg.  Co,  p.  Haines,  36 
Mich.  385, 

Netr  Hampahire. —  Hiil  v.  Huntress,  43 
N.  H.  480. 

.Veto  Jereej/. —  Babbitt  v.  Moore,  61  N.  J.  L^ 
220,  17  Atl.  99. 

Ohio.—  Berry  v.  Wisdom,  3  Ohio  St.  241. 

n'iscotisin.—  Elmore  c.  Hoffman,  6  Wis.  68. 

United  Stales.—  Davis  P.  Brovni,  94  U.  8. 
423,  24  L.  ed.  204. 
[I,  C,  2.  a.  (m)] 


See  7  Cent  Dig.  tit.  "Bills  and  Notes," 
t  326, 

This  waa  bo  where  the  note  contained  ta 
express  reference  to  the  agreement  ( Wood  t:. 
Kidgeville  College,  114  Ind.  320,  16  N.  E.  619 
[where  the  note  contained  a  condition  regard- 
ing  payment  thereof  on  a  certiAcate  of  tuition 
in  a  college,  for  which  the  note  was  given,  all 
being  made  at  the  same  time] ;  American  Gaa, 
etc.,  Co.  V.  Wood,  BQ  Me.  516,  38  Atl.  648,  43 
L.  R.  A.  449  [where  the  note  was  to  be  sur- 
rendered on  return  of  the  consideration] ;  Post 
B,  Kinzua  Hemlock  R.  Co.,  171  Pa,  St.  615, 
33  Atl.  362)  and  where  the  agreement  related 
to  a  consideration  yet  to  be  earned   (Mont- 

Simery  c.  Hunt,  99  Ga.  499,  27  S.  E.  701; 
Qntgomery  v.  Hunt,  93  Ga.  438.  21  S.  E.  5S; 
McNamara  i:.  Gargett,  68  Mich.  4S4,  3S  N.  W. 
218,  13  Am.  St.  Rep.  356;  Sutton  v.  Beckwilh. 
68  Mich.  303,  36  N.  W.  79.  13  Am.  St,  Rep. 
344). 

Instnunenta  beaiisg  different  dates.— A 
note  and  a  lease  may  be  construed  together, 
although  they  bear  different  dates.  Murphv 
V.  Farley,  124  Ala.  279,  27  So.  442.  But  a 
note  and  a  deed  of  trust  executed  more  than 
two  months  apart,  both  being  about  the  same 
transaction,  cannot  be  treated  as  parts  of  one 
transaction.  Wooters  c.  Foster,  1  Tex.  App. 
Civ.  Cas.  i  700. 

87.  Alabama. —  Commercial  Bank  c.  Cren- 
shaw, 103  Ala.  497,  15  So.  741 ;  Pritchard  r. 
Miller,  86  Ala.  600,  5  So.  784  (where  the  body 
of  a  note  made  no  reference  to  interest,  but  in 
the  margin  were  figures  representing  bolt 
principal  and  interest  from  date  to  maturity 
and  the  mortgage  recited  that  it  was  giveo  tn 
secure  the  payment  of  this  note,  "  with  inter- 
est from  date  to  maturity"). 

Arkansaa. —  Richardson  c.  Thomas,  28  Atk. 
387.  where  all  other  property  of  the  maker  of 
the  note  was  exempted  from  liability  in  the 
mort^rage. 

Connecticut. —  Winchell  p.  Coney,  54  Conn. 
24,  S  Atl.  354,  interest  clause. 

Georgia. —  Elliott  c.  Deason,  64  Ga.  63, 
where  a  note  made  to  "  W.  L.  Prentice,  or 
"  waa  explained  by  the  mortgage  as  pay- 
able to  the  person  named  or  bearer. 

fiJinni*.— Hunter  P.  Clarke,  184  III.  158,56 
N.  E.  297,  76  Am.  St.  Rep.  160;  Holmes  r. 
Parker,  126  III.  478,  17  N.  E.  759  (a  note  to 
the  person  named  and  collateral  power  to  en- 
ter judgment  for  "  Holmes  and  Bra."), 

Eaiuaa. —  Meyer  v.  Graeber,  ID  Kan.  165 
(where  a  note  was  payable  in  four  years  with 
interest,  without  specifying  when  the  interest 
was  te  be  paid,  and  the  mortgage  securing;  it 
provided  for  annual  interest,  and  it  was  held 
that  the  interest  on  tbe  note  was  psvable 
annually) ;  Sturgis  First  Nat  Bant  r.  P«k. 
8  Kan.  660;    Muzzy  P,  Knis4it,  8  Kan.  i56; 
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Ind.  320,  16  N.  E.  619;  Titlow  n.  Hubbard, 
63  Ind.  8  (where  the  note  was  ninde  "  subject 
to  oertain  conditions  contained  in  a  written 
agreement  of  this  date")  ;  Hickman  i>.  Rayl, 
65  Ind.  661;  Woodward  o.  Mathews,  16  Ind, 
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Sncli  agreement  may  render  the  note  conditional,^  otherwise  modify  ita  terms," 

Lockrow  c.  Cline,  4  Kan.  App.  716,  46  Pac. 
720  (where  the  negotiability  of  the  bonds 
ms  determined  by  the  coostructjon  of  the 
mortgage  aecniring  them  j . 

Kenluefey.— Park  v.  Cooke,  3  Bush  (Ky.) 
188. 

ttatiachusettt. — Hunt  v.  Livermore,  5  Pick. 
(Mass.)  395,  where  a  receipt  for  an  insurance 
premium  provided  for  the  surrender  of  the 
pnmium  note  on  a  oertAin  eonttngency. 

Michigan. —  Lawrence  v.  Griawold,  30  Mich. 
110,  receipt  and  note  for  an  insurance  pre- 

i^iMouri.— Noel]  v.  Qainea,  6S  Mo.  649; 
Bronnlee  t>.  Arnold,  60  Mo.  79  (a  trust  deed 
given  to  secure  several  notes  maturing  at  dif- 
ferent times  and  postponing  the  maturity  of 
all  til]  the  laat  bei^me  due ) . 

Worth  Dakota.—  St.  Thomas  First  Nat. 
Bank  f.  Flath,  10  N.  D.  281,  86  N.  W.  867. 

rexoi.—  Pfeuffer  e.  Wilderman,  1  Tei.  App. 
Cir.  Cas.  j  1 169,  where  the  mortage  was  con- 
ditioned that  upon  the  happening  of  certain 
cTents  the  note  should  become  due  at  once. 

[^(oft,— Donaldson  v.  Grant,  15  Utah  231, 
49  Pac.  779. 

This  ii  espedally  tme  whete  the  mortgage 
refers  tn  the  note  tia  payable  according  to  its 
tenor  (Dobbins  v.  Parker,  46  Iowa  357;  Orin- 
nell  r.  Biixter,  17  Pick.  {Mass.)  386,  the  lat- 
ter ease  holding  that  such  mortgage  mig;ht  be 
sued  on  as  a  duplicate  note  after  the  note  has 
been  barred  by  the  statute  of  limitations) 
and  the  form  of  remedy  may  be  restricted  to 
foieeloaure  of  the  mortgage  by  a  proviso  in 
the  note  that  it  is  "  secured  by  .  .  .  mortgage 
.  .  .  and  gOT-emed  by  the  conditions  thereof  " 
(Seieroe  r.  Kearney  First  Nat.  Bank,  50  Nebr. 
812,70  N.  W.  220). 

Where  several  notes  maturing  at  different 
limes  are  secured  by  a  trust  deed  which  ac- 
celerates the  maturity  of  all  on  default  in  any, 
it  ia  held  Id  some  cases  that  the  instrumenta 
ou^t  to  be  construed  together.  Chambers  v. 
Marks,  93  Ala.  412,  9  So.  74;  Noell  v.  Gaines, 
SB  Mo.  649. 

So  vliere  ths  mortgage  contains  a  danoe 
tccderating  maturity  of  the  principal  on  de- 
bnlt  in  the  interest.  Buchanan  p.  Berlnhire 
L.  lot.  Co.,  96  Ind.  510;  Park  v.  Cooke,  3 
Bush  (Kf.)  168;  Consterdine  v.  Moore, 
(Sebr.  1902)  91  N.  W.  399;  Batchelder  r. 
Council  GroTc  Water  Co.,  131  N.  Y.  42,  29 
K.  E.  801.  See  also  Chambers  i:  Marks,  93 
Ala.  412,  9  Bo,  74.  Contra,  as  to  accelera- 
tion on  default  in  interest. 

/ohm,— Trease  c.  Haggin,  107  Iowa  458,  78 
>'.  W.  58. 

tfinnesoia.—  White  v.  Miller,  62  Minn.  387, 
54  N.  W.  736,  19  L.  R.  A  673,  time  for  suit 
on  note  not  accelerated  by  option  in  mortgage 
maturing  it  on  default  of  interest. 

MUiovTi. —  Owings  v.  McKenzie,  133  Mo. 
323,  33  S.  W.  802,  40  L.  R.  A.  154. 

fJ*io.— McClelland  t.  Bishop,  42   Ohio  8t. 
Its,  time  not  accelerated  for  demand  and  no- 
tice against  indorser. 
AAode   faland. —  American    Nat.    Bank    V. 
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Kaniaa. —  Lockrow  f.  Cllne,  4  Kan.  App. 
716,  46  Pac.  720. 

Kentucky. —  Davis  v.  Logan,  6  J.  J.  Marsh. 
(Ky.)  298. 

ifinnesota. —  Syracuse  Third  Nat.  Bank  c. 
Armstrong,  25  Minn.  630,  title  of  property 
purchased  not  to  pass  till  the  note  was  paid. 

MisBottri. —  Jennings  f.  Todd,  118  Mo.  298, 
24  S.  W.  148,  40  Am.  St.  Eep.  373,  where  the 
agreement  constituted  a  condition  for  the  pay- 
ment of  the  note. 

Xebratka. —  Seieroe  v.  Kearney  First  Nat. 
Bank,  60  Nebr.  612,  70  N.  W.  220,  where  the 
note  was  to  be  "  governed  by  the  conditions  " 
of  the  mortgage. 

J?eiB  yorfc.— McClelland  v.  Norfolk  South- 
em  R.  Co.,  110  N.  Y.  469,  18  N.  E.  237,  6 
Am.  St.  Rep.  397,  ]  L.  R.  A.  299 ;  Divine  p. 
Divine,  58  Barb.   (N.  Y.)   264. 

Pennsylvania. —  Post  c.  Kinzua  Hemlock  R, 
C^.,  171  Pa.  St.  615,  33  Atl.  362  (a  due-bill 
for  rent  under  "  lease  and  conditional  sale 
'of  even  date'")  ;  Reed  f.  Cossatt,  163  Pa. 
St.  166,  26  Atl.  1074  (the  note  being  "  subject 
to  agreement "  to  look  to  certain  securities 
only  and  to  no  other  property), 

Texas,— Rogers  c,  Broadnaz,  24  Tex.  638, 

D(aA.— Donaldson  v.  Grant,  16  Utah  231, 
49  I'ac,  779,  where  the  mortgage  contained  an 
agreement  as  to  payment  of  taxes. 

United  States.—  Thomas  r.  Page,  3  McLean 
(U.  S.)   167,  S3  Fed.  Cas.  No.  13.S06. 

It  may  defeat  the  note  (Crosman  t>.  Fuller, 
17  Pick.  (Mass.)  171),  and  in  such  case  the 
holder  cannot  repudiate  even  an  illegal  agree- 
ment and  bring  suit  on  the  note  (O'Brien  r. 
McDonald,  144  N.  Y.  716,  39  N.  E.  858  [af- 
firming 78  Hun  (N.  Y.)  420,  29  N.  Y.  Suppl. 
191,  60  N.  Y.  St.  748]  | .  But  in  Saunders  v. 
Richardson,  2  Sm.  &  M.  (Miss.)  90,  it  waa 
held  that  an  agreement  in  a  deed  to  accept 
payment  in  bank  paper  for  certain  notes  given 
for  the  consideration  of  the  deed  was  a  mere 
defeasance  which  -would  avoid  the  note  only 
by  strict  compliance,  and  that  it  was  no  part 
of  the  note. 

89.  California. —  Goodwin  t.  Nickerson,  61 
Cal.  166,  where  there  was  a  contemporaneous 
stipulation  under  seal  for  conditional  pay- 
ment out  of  the  proceeds  of  a  mine. 

ZHinow.— Bradley  c.  Marshall,  54  111.  17S, 
allowing  payment  in  rent. 

Kansas. — Weeks  c.  Medler,  20  Kan.  57,  pay- 
ment of  note  in  work.  And  it  has  been  held 
that  the  contract  embodied  in  a  note  may  lie 
modified  by  a  mortgage,  given  to  secure  the 
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or  defeat  recovery  upon  it  by  showing  a  failure  of  conBideration,"'  but  it  cannot 
be  used  to  contradict  tlie  note."  It  mnat  be  between  the  same  parties  aa  the  note 
itself,*'  and  can  only  be  need  as  a  defense  against  the  original  parties  or  against 
subseqnent  parties  with  notice." 

4.  HEHORAifDA  —  a.  When  Part  of  Instrument.  A  memoranduni  on  the  back, 
margin,  or  face  of  the  paper  forms  in  general  part  of  it,  where  it  was  made 
before  the  execution  of  tlie  inBtrnmeot,**  unless  placed  upon  it  for  identification 

same,  m  as  to  render  the  maker  liable  In  a 
representative  capacit}'  only.  Cabbell  f. 
Knote,  2  Kan.  App.  68,  43  Pac.  308. 

Ktmfucty.— Tranter  f.  Hibberd,  21  Ky.  L. 
Rep.  1710,  56  S.  W.  189. 

Mii^igan.-^  Singer  Mfg.  Co.  v.  Haines,  36 
Mich.  38.'),  where  the  agreement  provided  for 
payment  of  the  note  in  work. 

i/tnneso(a. —  Bingtiam  l'.  Stewart,  14  Minn. 
214,  to  prove  that  a  promissory  note  by  the 
trustees  of  a  school  district  was  to  be  the 
note  of  such  district  and  not  of  defendants. 

Vehratka. —  Polo  Mfg.  Co.  c.  Parr,  8  Nebr. 
379,  I  N.  W.  312.  30  Am.  Rep.  S30,  an  indorse- 
ment, "  to  be  paid  in  wheat." 

ffeir  Hampahirt.—  HilJ  p.  Huntress,  4S 
N.  H.  4S0,  allowing  payment  in  hides. 

Xtno  rorfc.— Treadwell  v.  Archer,  76  N.  Y- 
186  [reverting  Sherwood  c.  Archer,  10  Hun 
(N.  Y.)  73],  a  contemporaneous  agreement 
by  a  married  woman  charging  her  separate 

The  maturity  of  the  note  may  b«  afiected 
by  such   an   agreement  that  it  shall   not  be 

Kyabte  until  a  person  named  sells  so  many 
shela  of  oats.  Jacobs  (.'.  Mitchell,  48  Ohio 
St.  001,  22  N.  E.  768.  So  where  the  parties 
agreed  in  writing  that  the  payment  covered 
by  the  note,  but  not  mentioning  the  note, 
should  not  bear  interest  for  the  first  six 
months  or  be  due  in  fact  until  eighteen  months 
after  date  (Terry  v.  Bammond,  E3  Cal.  120), 
and  where  a  note  was  drawn  payable  one  day 
after  date,  and  on  the  next  day,  pursuant  to 
original  agreement,  an  obligation  was  en- 
tered into  by  the  payee  whereby  the  maker 
was  to  have  five  years  in  which  to  pay  and 
still  later,  pursuant  to  sucb  agreement,  a 
mortgage  securing  the  note  and  such  obliga- 
tion was  delivered  (Round  p.  Donnel,  5  Kan. 
64).  On  the  other  hand  a  collateral  agree- 
ment not  to  demand  payment  until  a  certain 
time  after  the  note  matured,  giving  the  maker 
the  right  to  sue  for  a  breach  thereof,  is  no 
bar  to  a  recovery  on  the  note  after  ite  ma- 
turity (Dow  r.  Tuttle,  4  Mass.  414,  3  Am. 
Dec.  226),  and  the  maker  cannot  set  up  a 
written  agreement  that  if  at  the  time  of  the 
maturity  of  the  notes  it  should  not  be  con- 
venient for  defendant  to  pay  the  same  plain- 
tilT  should  wait  the  convenience  of  defendant, 
in  consideration  of  his  paying  interest  (At- 
wood  f.  Lewis,  8  Mo.  392). 

90.  TalboLt  v.  Ucinie,  26  Mont.  4,  63  Pac. 
624,  where  the  note  was  given  in  considera- 
tion of  an  agreement  made  a  few  days  earlier, 
which  had  not  been  performed. 

91.  ZniiMino.— McDonald  r.  Ktfea,  61  Ind. 
27»,  to  show  that  a  note  payable  to  the  ad- 
ministrator of  a  particular  person  was  to  be 

[I,  C.  8] 


applied  only  in  satisfaction  of  a  debt  of  such 
person  to  tiie  maker. 

lotca. —  Levally  c.  Harmon,  20  Iowa  533, 
holding  that  a  collateral  agreement  contain- 
ing a  misrecital  of  the  terms  of  a  promissory 
note,  but  no  covenant  that  the  note  is  to  te 
paid  only  on  the  terms  contained  in  such 
agreement,  will  not  be  construed  as  changing 
the  condition  named  in  the  note  itself. 

JfeiD  Hampshire.— Porter  c.  Pierce,  22  N.  H. 
275,  65  Am.  Dec.  161,  by  showing  that  it  was 
to  be  transferred  te  a  third  person  on  certain 
conditions. 

Penntf/lvania. —  Geisinger's  Estate,  2  P«. 
Dist.  735,  to  be  "  null  and  void  "  after  the 
maker's  death.  So  in  the  absence  of  fraud  or 
mistake  it  is  not  competent  to  show  an  agree- 
ment made  contemporaneously  with  the  givipg 
of  a  note  changing  the  time  of  payment,  tnd 
stipulating  that  judgment  should  not  be  en- 
tered, although  the  noie  contained  a  confrs- 
sion.  Philbin  v.  Davinger,  29  I«r.  Int  (Pl) 
326. 

Tennegtee. —  Lane  c.  Manning,  8  Yerp . 
(Tenn.)  436,  22  Am.  Dec.  125,  the  maker  not 
to  be  liable  if  he  made  default. 

United  S(o(e».— Gorrell  t.  New  York  Home 
L.  Ins,  Co.,  63  Fed.  371,  24  U.  S.  App.  IS8, 
II  C.  C.  A.  240,  to  make  it  payable  only  out 
of  a  certain  fund  mentioned  in  a  letter  ac- 
companying the  note. 

See  also  infra,  XIV,  E  [B  Cyc.]. 

But  where  a  note  wai  made  between  part- 
ners a  contemporaneous  agreement  may  show 
that  it  was  given  to  secure  the  payee  against 
loss  of  the  partnership  capital  and  te  limit 
the  recovery  to  that  amount.  Rogers  r. 
Smith,  47  N.  Y.  324. 

92,  Levally  i:  Harmon,  20  Iowa  533;  itt- 
Gregor  p.  Bugbee,  15  Vt  734,  Even  when 
written  on  the  same  paper.  Brewster  r. 
Silence,  B  N.  Y.  207.  So  the  maker  of  tlw 
note  cannot  testify  to  the  contents  of  a  lost 
written  memorandum,  signed  by  himself  and 
handed  to  plaintiff  at  the  same  time  the  note 
was  executed  and  delivered,  it  not  heinj; 
shown  that  thia  memorandum  constituted  any 
part  of  the  contract  between  the  parties  or 
was  accepted  by  plaintiff  as  such.  Bull  r. 
Edward  Thompson  Co.,  99  Ga,  134,  25  S.  i:. 


31. 


i-/™. 


As   to   defenoei   eenetally  see   i 
XIV,  B  [8  Cye.]. 

84.  ilabama. —  Seymour  c.  Farquhar,  BS 
Ala.  202,  8  So.  466. 

Colorado. —  Huf^  C.  Fisher,  10  Colo.  383, 
15  Pac.  702. 

/Hinots.— Van  Zandt  v.  Hopkins,  151  111. 
248,  37  N.  E.  845;  Corgaa  v.  Frew,  3fl  III.  31, 
80  Am.  Dec.  286. 
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or  otherwise,  as  a  mere  earmark."  If  it  was  made  after  the  bill  or  note  waa 
delivered  it  will  not  be  construed  ae  part  of  it  i"  and  it  is  a  qneation  of  fact  for 
the  jury  to  determine  the  time  and  circumstances  under  wliicli  it  waa  made." 

b.  Effect  When  Part  of  Instrument.     The  effect  of  a  memorandum  as  part  of 
the  bill  or  note  may  be  to  render  the  instrument  conditional."    Snch  a  memo- 


Jfufiono. —  Woodward  t 


Mathews,  15  Ind. 


■m. 

KaMiis.— Doe  c.  Callow,  (Kan.  App.  IWl) 
63  Pac  603. 

£«]ituctj/. —  Farmera'  Bank  t).  Swing,  78 
Ky.  264,  39  Am.  Rep.  231. 

L0U>«iana. —  Morrie  c.  Cain,  39  La.  Ann. 
;i2,  1  So.  797,  8  So.  418. 

IfaiM. —  Gushing  r.  Ii'ield,  70  Me.  60,  3S 
Am.  Rep.  293;  Johnson  v.  Heagan,  23  Me. 
320. 

ilatsacKiuetU.—  Shaw  c.  First  M.  £.  Soc., 
8  Uetc  (Mass.)  223;  Heywood  t>.  Perrin,  10 
Pick.  (Mass.)   228,  20  Am.  Dec.  618. 

MittiMippi. —  Key  c.  CroBB,  23  Miss.  698. 

Jf iMouri.—  Kalamazoo  Nat.  Bank  v.  Clark, 
52  Mo.  App.  693;  Missouri  Pac.  R.  Co.  v. 
Levy,  17  Mo.  App.  601. 

f!eliragka, —  Speoht  c.  Beiudorf,  66  Nehr. 
553.  76  N.  W.  1059,  42  L.  R.  A.  429;  Grim- 
iran  V.  Russell,  14  Nebr.  621,  16  N.  W.  819, 
45  Am.  Bep.  126;  Polo  Mfg.  Co.  c.  Parr,  8 
Nebr.  379,  1  N.  W.  312,  30  Am.  Rep.  830; 
Pslmer  v.  Largent,  5  Nebr.  223,  25  Am.  Rep. 


Hampahiri 


Glin 
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Neu:  York. —  Dinsmore  c.  Duncan,  57  If.  Y. 
S73,  15  Am.  Rep.  534;  Benedict  c.  Cowden, 
49  N.  Y.  396,  10  Am.  Hep.  382. 

Rhode  island. —  Falkenburg  E.  Clark,  11 
R.  1.  278;  Wilson  v.  Tucker,  10  R.  I.  678, 

South  Dakota. —  National  Bank  of  Com- 
merce V.  Feeney,  12  S.  D.  156,  80  N.  W.  186, 
76  Am.  St.  Rep.  594,  46  L.  R.  A.  732. 

Vermont. —  Fletcher  c.  Blodgett,  16  Vt.  26, 
42  Am.  Dec.  4S7. 

VfiMconain. —  Krouskop  c  Shontz,  51  Wia. 
204,  S  N.  W.  241,  37  Am.  Rep.  817 ;  Kilkelly 
t.  Martin,  34  Wis.  525. 

United  £rtale<.— Turnbull  e.  Thomas,  1 
Hngbes  (U.  S.)   172.  24  Fed.  Cos.  No.  14.243. 

Canada.—  Campbell  v.  McKinuon,  18  U.  C. 
Q.  B.  612. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
f  330. 

as.  niinoia.—^  State  Nat.  Bank  v.  Reilly, 
124  111.  464,  14  N.  E.  657,  holding  that  a 
memorandum  for  the  ueposilor's  convenience 
and  IB  a  guide  to  the  bank  to  indicate  the 
numner  of  appropriation  of  a  certain  fund 
does  not  change  its  character  or  the  right  or 
duty  of  the  drawee. 

Ifiehigan. —  Hudson  c.  Emmons,  107  Mich. 
549,  65  N.  W.  642  (the  indorsement  of  a 
statement  of  the  particular  value  of  the 
maker's  property)  ;  Buhl  v.  Trowbridge,  42 
Mich.  44,  3  N.  W.  246  (holding  that  a  receipt 
for  part  payment  and  a  memorandum  of  pro- 
test made  are  not  part  of  the  note  and  need 
not  be  included  in  the  jopy  in  the  pleadings ) . 

UtMiMippi. —  Bay  v.  Shrader,  60  Miss.  326, 
holding  that,  being  disconnected  from  the  body 


of  the  instnimenl  to  which  the  maker's  name 
is  signed,  it  forms  no  original  part  of  it, 
until  shown  to  have  been  upon  it  when  exe- 

Miegouri. —  Black  v.  Epstein,  Q3  Mo.  App. 
469,  67  S.  W.  736,  an  agreement  providing 
for  payment  in  instalments. 

Xeui  York. —  Brewster  v.  Silence,  8  N.  Y. 
207  (holding  that  a  guaranty  by  S  beneath 
B's  note  and  delivered  with  it  in  accordance 
with  a  previous  agreement  is  not  a  part  of 
the  note)  ;  Sanders  v.  Bacon,  3  Johns.  (N.  Y.) 
48S  (a  statement  that  it  was  to  be  delivered 
to  the  payee  in  consideration  of  a  judgment 
against  a  third  person  to  .be  assigned  to  tl)« 
maker  by  the  payee ) . 

North  Carolina.—  Bresee  v.  Crumpton,  121 
N.  C.  122,  28  a.  E.  351,  the  number  of  the 
note  or  of  an  insurance  poli^  for  which  it  Is 

Tennessee.—  StaU  Bank  v.  Funding  Bd.,  16 
Lea  tTenn.)  46,  holding  that  the  number 
and  series  of  a  bank-note  forms  no  part 
of  it. 

finffland.— Brill  ».  Crick,  1  Gale  441,  0 
L.  J.  Exch.  143,  1  M.  ft  W.  232. 

96.  Stone  v.  Metcalf,  4  Campb.  217,  1 
Stark.  63,  2  E.  C.  L.  30.  And  where  by  the 
memorandum  itself  it  did  hot  appear  that  the 
words  were  placed  on  the  note  at  the  time  of 
its  execution,  it  was  held  tliat  it  could  not  bo 
regarded  as  part  of  the  contract.  Oift  t>. 
Hall,  1  Humphr.  (Tenn.)  460. 

97.  Tuckerman  p.  Hartwell,  3  Me.  147,  14 
Am.  Dec.  225. 

98.  loiva.--  State  v.  Stratton,  27  Iowa  420, 
1  Am.  Rep.  282,  providing  that  the  note  was 
to  be  considered  paid  "  when  the  said  Brown 
sells  fifty  dollars  worth  "  of  certain  machines. 

Kansat. —  Doe  r.  Callow,  10  Kan.  App.  681, 
63  Pac.  603. 

3faine. —  Cushing  c.  Field,  70  Me.  50,  35 
An.  Rep.  2Q3  (where  it  was  provided  that 
"  this  note  is  subject  to  "  a  certain  contract) ; 
Ulmer  v.  Reed,  II  Me.  293  (where  the  worda 
"surety  ninety  days  from  date  "  added  to  his 
signature  by  one  of  the  makers,  were  held 
part  of  the  note  ] . 

Maasaahtuetta. —  Franklin  Say.  Inst.  P. 
Reed,  125  Mass.  365,  where  it  was  provided 
that  the  note  was  not  to  be  sued  till  a  certain 

Uichigan.—  Wait  c.  Pomeroy,  20  Mich.  425, 
4  Am.  Rep.  396,  where  it  waa  provided  that 
the  note  was  not  to  be  paid  if  a  certain  ma- 
chine was  not  delivered. 

/'ennsi//vant<l. —  Zimmerman  B.  Rote,  75  Pa. 
St.'  188.  holding  that  a  statement  printed  on 
the  margin  of  the  note  to  the  effect  that  it 
was  given  for  a  patent  and  was  not  to  be  paid 
till  a  specified  profit  was  obtained  was  part 
of  tlie  note,  but  that  the  alteration  made  by 
cutting  off  this  marginal  statement  was  no 
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randam  may  relate  to  and  qualify  the  time,"  place,'  or  medinm  *  of  payment,  the 
amount  to  be  paid,"  the  rate  of  interest,*  or  the  particular  fund  to  which  it  is  referred 


defense  to  maker  at  auit  of  bona  fide  holder, 
tfae  maker  being  negligent. 

Vermont. —  Henry  v.  Colman,  5  Vt.  402, 
where  payment  is  expressly  made  dependent 
on  a  certain  contingency. 

England. —  Hartley  v.  Wilkingon,  1  Campb, 
127,  4  M.  &  S.  26,  where  the  provision  wu, 
"  on  condition  that  il  any  dispute  shall  arise 
.  .  .  respecting  the  fir,  the  note  to  be  void." 
An  agreement  by  the  payee  not  to  sell  the 
note  indorsed  on  the  back  thereof  is  not  a 
part  of  the  noto  and  does  not  prevent  recovery 
by  au  indorsee.  Leland  c.  Farriott,  3B  Iowa 
454. 

Expresaing  the  payeCa  desire  that  indul- 
gence be  given  the  maker  is  not  part  of  the 
note  and  does  not  constitute  a  condition. 
Stone  o.  Metcalf,  4  Campb.  217,  1  SUrk.  63, 
2  E.  C.  L.  30. 

S8.  Thus  it  may  correct  an  erroneous  date 

(Fitch  V.  Jones,  6  E.  &  B.  238,  1  Jur.  N.  S. 
854,  24  L.  J.  Q.  B.  293,  3  Wkly.  Rep.  607,  85 
E.  C.  L.  238;  Fanshavi-e  v.  Peet,  2  H.  4  N.  I, 
26  L.  J.  Eich.  314,  5  Wkly.  Rep.  480)  or 
may  render  the  time  of  payment  contingent 

(Barnard  v.  Gushing,  4  Mete.  (Mass.)  230, 
38  Am.  Dec.  302  [where  there  was  a  memo- 
randtun  on  the  back  of  the  note  "  not  to  com- 
pel payment  thereof,  but  to  receive  the  amount 
when  convenient  "]  ;  Effinger  c.  Richards,  35 
Miss.  640  [where  it  was  payable  "  when  a 
dividend  .  .  .  shall  be  declared"]). 

The  word  "  renewed  "  indorsed  on  the  note 
has  been  held  to  have  a  similar  effect  as  part 
of  the  note.  Lime  Rock  Bank  r.  Mallett.  34 
Me.  547,  58  Am.  Dec.  673.  But  not  so  where 
indorsed  without  signature  on  the  envelope 
containing  the  note.  Central  Bank  F.  Wil- 
lard,  17  Pick.  (Mass.)  150,  28  Am.  Dec.  284. 
An  indorsement  "  to  be  extended,  if  desired  " 
by  the  makers  is  indefinite  and  immaterial. 
Krouskop  V.  Shontz,  61  Wis.  204,  8  N.  W.  241. 
37  Am.  Rep.  817. 

Payment  of  the  note  may  be  postponed  by 
a  memorandum  at  the  bottom  "  not  to  be  col- 
lected until  Kathaniel  Treat  takes  it  up,  .  .  . 
OS  Mr.  Heagan  has  paid  said  Treat"  (John- 
son V.  Heagan,  23  Me.  320),  "not  to  be  com- 
pelled  to   pav   said   note   before   April    Ist" 

(Franklin  SaV.  Inst,  v.  Reed,  125  Mass.  365), 
or  "  one  half  to  be  paid  in  12  months,  the  bal- 
ance in  24  months"  (Wb-^iock  v.  Freeman, 
13  Pick.  (Mass.)  165,  23  Am.  Dec.  674;  Hey- 
wood  v.  Perrin,  10  Pick.  (Mass.)  228,  20  Am. 
Dec.  518)  ;  or  on  the  back  until  the  old  mill 
is  "sold  for  a  fair  price"  (Blake  v.  Coleman, 
22  Wis.  415,  9a  Am.  Dec.  63),  relieving  from 
payment  of  the  principal  as  long  as  the  in- 
terest is  paid  (Oskaloosa  College  v,  Hickok, 
46  Iowa  237),  "to  be  paid  when  C.  MoCalla 
collects  a  certain  note  on  Thomas  Pledger " 

(McCalla  v.  McCalla,  48  Ga.  502) ,  or  in  the 
case  of  a  negotiable  municipal  bond  juyable 
in  twenty-nine  years  making  it  due  on  de- 
fault of  interest  coupons  (Oriffin  c.  Macon 
City  Bank,  68  Qa.  684). 
A  repognant  memorandum,  or  one  in  con- 
[I,  C.  4,  b] 


fiict  with  the  tenor  of  the  note  as  to  time  of 
payment,  will  be  rejected.  Tufts  t.  Shepherd. 
49  He.  312 ;  Way  t;.  Batchelder,  129  Maas.  361; 
Fisk  r.  McNeal,  23  Nebr.  726,  37  N.  W.  616. 
8  Am.  St.  Rep.  162.  And  see  as  to  effect  en 
days  of  grace  of  a  memorandum  that  the  note 
was  "  due "  on  the  day  named  Meebanica' 
Bank  v.  Merchants'  Bank,  6  Mete.  (Mms.) 
13. 

1.  Thus  the  words  "Accepted  to  pay  in  Bos- 
ton ..■  .  A.  F,  Howe  St.  Co."  were  held  to  in- 
dicate the  office  of  A.   F.   Howe  k  Co.  as  a 

Elace  of  payment  (Tuckerman  v.  Hartwell,  3 
le.  147,  14  Am.  Dec.  226).  And  a  marginal 
memorandum,  "  Payable  at  tbe  Bank  of  Amer- 
ica," has  been  held  to  be  a  part  of  tbe  note, 
and  when  added  after  delivery  to  be  a  material 
alteration  (Woodworth  D.  Bank  of  America, 
19  Johns.  (N.  V.)  391,  10  Am.  Dec.  239). 
In  some  jurisdictions,  however,  a  memoran- 
dum pointing  out  the  place  of  payment  is  held 
not  to  be  a  part  of  the  instrument.  American 
Nat.  Bank  v.  Bangs,  42  Mo.  450,  97  Am.  Dec. 
329;  Exon  V.  Russell,  4  M.  &  S.  506. 

2.  So  of  the  words  "  foreign  bills  "  (Jones 
V.  Fales,  4  Mass.  245)  ;  "  to  be  paid  in  notee 
on  the  Irank  of  Kentucky,"  written  across  the 
end  (Osborue  v.  Fulton.  I  Blackf.  (Ind.) 
233).  "payable  in  merchantable  fulled  cloth 
one  year  from  tbe  month  of  October  nert," 
written  on  the  margin  (Fletcher  t.  Blodgett 
16  Vt  26,  42  Am.  Dec.  487)  ;  or  "  to  be  paid 
in  wheat  at  ninety-five  cents  per  bushel,"  on 
the  back  (Polo  Mfg.  Co.  t?.  Parr,  8  Nebr.  379. 
1  N.  W.  312,  30  Am.  Rep.  830)  or  "  in  facili- 
ties" (Springfield  Bank  v.  Merrick,  14  Mass. 

I).     But  if  on  a  check  for  court  depofits 


posit  (State  Nat.  Bank  v.  Reilly,  124  III. 
464,  14  N.  E.  657),  and  a  memorandum  that 
"  this  note  is  secured  by  real  estate  for  tbfir 
exclusive  payment "  doea  not  make  it  payshlp 
in  real  estate  [Branning  v.  Markham,  12  Al- 
len (Mass.)  454).  So  a  memorandum  thiit 
the  note  may  be  paid  by  discharging  the  payrc 
from  another  indorsement.  Pool  o.  McCrarr, 
1  Oa.  31B,  44  Am.  Dec  655. 

3.  To  explain  an  omission  of  the  word 
"  dollars  "  or  "  pounds."  Corgan  p.  Frew.  J9 
111.  31,  89  Am.  Dec.  288;  Sweetser  P.  French, 
13  Mete.  (Mass.)  202;  McCoy  v.  Gilmore.  7 
Ohio  268. 

4.  Kilkelly  v.  Martin,  34  Wis.  525  (where 
the  words  "  ten  per  cent,  interest  it  not  paid 
when  due  "  were  written  on  the  face  of  a  note 
after  the  last  line  of  the  printed  form,  and 
before  the  signatures  of  the  makers)  ;  Wa^ 
rington  c.  Early,  2  C.  L.  R.  398,  2  E.  4  B. 
783,  18  Jur.  42,  23  L.  J.  Q.  B.  47,  2  Wkly. 
Kep.  78,  75  E.  C.  L.  763  (where  the  words 
"  with  lawful  interest "  were  written  on  tbe 
comer  of  the  note  at  the  time  of  its  execu- 
tion). But  the  words,  "when  due  to  draw 
fifteen  per  cent.,"  written  below  the  signalure 
by  the  payee  have  been  held  to  be  no  part 
of  the  not«  in  tbe  absence  of  evidence  as  to 
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for  payment ; '  it  may  relate  to  tlie  consideration  for  tfie  paper '  or  to  the  col- 
hteral  eecnring  it ; '  or  it  may  be  a  waiver  of  presentment  or  notice  of  dishonor,' 

6.  Parts  or  Sets.  A  foreign  bill  of  exchange  is  generally  drawn  in  a  set  of 
two  or  three  parts  designated  as  "  first,"  "  second,"  etc.  Each  part  calls  for  pay- 
ment only  in  case  the  other  designated  parts  remain  unpaid  ;  all  the  parts  together 
constitute  one  bill,'  and  the  direction  does  not  make  the  instrument  conditional."' 
If  the  face  of  the  bill  does  not  designate  that  it  is  in  parts  the  payment  of  one 
jwrt  will  not  avail  as  a  defense  against  the  ^onajide  holder  of  another  part."  The 
parts  do  not,  however,  constitute  a  set,  althongh  they  are  designated  "  fii'st "  and 
"  second,"  if  they  are  filled  up  differently.'*  So  the  word  "  duplicate  "  generally 
indicates  a  new  draft,  given  without  new  liability,  to  replace  one  that  Ties  been 
lost  or  destroyed.'* 

D.  Conflict  of  Laws — I.  Obkbral  Principles -=-».  In  General,  An  ordinary 
nepotiablo  instrument  often  includes  many  contracts,  each  several  signature  —  as 
maker,  drawer,  accepter,  gnarantor,  surety,  or  indorser  —  being  a  separate  con- 
tract."   Each  contract  may  bring  into  question  a  different  place  and  law,  for  each 


when  thqr  were  written.     Knoles  c.  Hill,  25 
111.  28B. 

Alteration. —  A  provision  for  interest  to  be 
paid  tieiniaiuiually,  written  on  tbe  face  of  a 
note  Bft«r  its  execution,  is  a  material  altera- 
tion.   Dewey  r.  Reed,  40  Barb.   (N.  Y.)   10. 

5.  Benedict  c.  Cowden,  49  N.  Y.  3»8,  10 
Am.  Rep.  3S2,  where  a  memorandum  under 
the  signature  provided  for  payment  "  from 
the  proSta  of  machines  when  Bold."  And  it 
baa  been  held  that  by  a  coutemporaneous  in- 
dorsement signed  by  the  parties  as  follows: 
"The  within  mentioned  note  is  confined  to  a 
certain  mortgage  of  even  date,  given  by  said 
Araando  D.  Higgine  and  Mary  T.  Higgins  to 
Waldo  J.  Elmore,"  the  payee  was  confined 
tor  his  recovery  to  the  foreclosure  of  the 
mortgage,  and  the  maker  was  relieved  from 
personal  liability.  Elmore  r.  Higgins,  20 
Iowa  250.  But  if  a  note  provides  for  pay- 
ment "  in  labor "  within  a  specified  time, 
and  payment  is  not  made  in  that  way  within 
the  time  limited,  the  provision  expires  and  is 
not  thereafter  a  part  of  the  note.  Odiome 
f.  Sargent,  6  N,  H.  401.  And  see  supra,  I, 
C.  1,  d,  (11).   (c),   (2),   (b).      ■ 

8.  Preston  r.  Whitney,  23  Mich.  260,  "to 
lie  valid  as  part-pay  for  a  pianoforte." 

A  mugiiial  memorandum  that  the  note  la 
*  given  as  collateral  security  with  agreement  " 
b  part  of  the  note  and  renders  it  contingent 
and  noo-nt^otiable.  Costelo  c.  Crowell.  127 
Mass.  293,  34  Am.  Kep.  367 ;  Haskell  (J.  Lam- 
bert, 16  Gray  (Moas.)  592;  American  Nat. 
Bank  t.  Sprague,  14  R.  I.  410 ;  Traders'  Nat. 
Bank  r.  Smith,  (Tex.  CiV.  App.  1893)  22 
S.  \V.  1059  (where  the  consideration  was  a 
joint  business  subscription)  ;  Leeds  c.  I^in- 
cashire,  2  Campb.  201)  (a  recital  that  it  is 
"(or  security  of  all  such  balances  as  James 
Marriott  may  happen  to  owe."  In  Sanders 
t.  Bacon,  8  Johns.  (N.  Y.)  486,  however,  it 
was  lield  that  a  contemporaneous  indorse- 
ment showing  the  consideration  formed  no 
part  at  the  note.  So  Tappan  e.  Ely,  15  Wend. 
|N.  y.)  362.  But  the  authority  of  these 
tasn  was  questioned  in  Benedict  c.  Cowden. 
49  M.  Y.  396,  10  Am.  Rep.  382,  and  they  are 
no  longer  followed.  A  similar  provision  writ- 
ten on  the  back  of  the  note  "  for  eecuring 


floating  advances  .  .  .  with  lawful  interest 
.  .  .  commission,"  etc.,  has  been  held  in  Eng- 
land to  be  an  agreement  requiring  an  agree- 
ment stamp,  although  part  of  the  note. 
Cholmley  v.  Barley,  14  L.  J.  Exch.  32S,  14 
M.  &  W.  344. 

7.  Memoranda  tedting  that  eollateial  se- 
eniity  haa  been  given  form  no  part  of  the 
note  on  which  they  are  written  ( Fancourt  f. 
Thome,  9  Q.  B.  312,  10  Jur.  639,  15  L.  J. 
Q.  B.  344,  58  K  C.L.312;  Wise  r!  Charlton,  4 
A.  ft  E.  788,  2  H.  ft  W.  40.  6  L.  J.  K.  B.  80, 
6  N.  ft  M.  364,  31  E.  C.  L.  346.  Contra,  Shaw 
e.  First  M.  E.  Soc.,  8  Met*.  (Mass.)  223) 
and  do  not  affect  its  negotiability  (Howry  v. 
Eppinger,  34  Mich.  20),  although  the  mort- 
gage may  contain  a  clause  as  to  acceleration 
which  in  the  bond  would  afTect  its  n^otia- 
bility  ( American  Nat.  Bank  r.  American 
Wood  Paper  Co..  10  R.  I,  149,  32  At!.  305,  81 
Am.  St.  Rep.  746,  29  L.  R.  A.  103).  xSee  also 
Aspen  First  Nat.  Bank  f.  Mineral  Farm 
Consol.  Min.  Co.,  (Colo.  App,  1902)  6B  Pac. 
981. 

8.  Farmers'  Bank  r.  Ewing,  78  Ky.  284. 
39  Am.  Rep.  231.  And  this  is  said  to  be  the 
effect  of  the  word  "  memorandum  "  written 
on  the  face  of  a  check.  Tiambull  u.  Osborne 
12  Abb.  Pr.  N.  S.   (N.  Y.)   200. 

9.  Durkin  c.  Cranston.  7  Johns.  (N.  Y.) 
442;  Miller  v.  Haeklev,  5  Johns.  (N.  Y.) 
375,  Anth.  N.  P.  (N.  Y.)  91,  4  Am.  Dec.  372. 
See  also  Cat.  Civ.  Code,  \  8173;  Neg.  Instr. 
L.  \  310  (which  reads:  "Where  a  bill  is 
drawn  in  a  set,  each  part  of  the  set  being 
numbered  and  containing  a  reference  to  the 
other  parts,  the  whole  of  the  parts  consti- 
tute one  bill  "}  ;  Bills  Exch.  Act,  \  71. 

10.  Merchants'  Nat.  Bank  v.  Ritunger, 
118  111.  464,  e  N.  E.  834. 

11.  Roswell  Mfg.  Co.  p.  Hudson,  72  Ga.  24. 
13.  Pittsburgh    Bank    f.    Neal,    22    How. 

(U.  S.)   06,  16  L.  ed.  323. 

13.  Benton  p.  Martin,  40  N.  Y.  345  [ooer- 
Tviing  31  N.  Y.  382]. 

Such  duplicate  may  even  be  by  indoisement 
on  a.  mortgage  securing  the  original  note. 
Grinnell  v.  Baxter,  17  Pick.   (Mass.)   386. 

14.  Greathead  o.  Walton.  40  Conn.  226; 
Lee  V.  Selleck,  33  N.  Y.  816 ;  Matter  of  Ooster- 

[L  D.  I,  a] 
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coQtract  involves  a  place  of  contract  and  a  place  of  payment,  which  ros;  be  gov- 
erned by  different  mws.  In  like  manner  one  law  may  determine  the  validity  of 
a  contract,  while  other  Uwb  regaUte  its  form  or  conetrnction  or  the  steps  to  bo 
taken  for  its  maintenance  or  enforcenient." 

b.  Foreign  Laws  —  (i)  Conflict  of  Pubuo  Policy.  All  judicial  recogni- 
tion of  foreign  law  is  subject  to  the  well-eBtahlished  principle  that  no  court  will 
enforce  provisions  of -foreign  law  which  are  repugnant  to  the  public  policy  of  its 
own  forum." 

(ii)  Proof  of.     Foreign  laws  must  be  proved.'^     Courts  will  not  take  judicial 


hoTidt,  16  Misc.  (N.  Y.)  606,  38  N.  Y.  Suppl. 
179,  72  N.  y.  St.  808;  Home  v.  Rouquette,  3 
Q.  B.  D.  614,  30  L.  T.  Rep.  N.  S.  219,  26 
Wkly.  Rep,  894;  Gibbs  v.  Freemont,  S  Eieh. 
31,  17  Jur.  820,  22  L.  J.  Eich.  302,  1  Wkly. 
Rep.  482. 

15.  Theae  vill  be  conndeied  in  their  place 

16.  King  c.  Sarria,  69  N.  Y.  24,  25  Am. 

Rep.  12S.  See  also  Thompaon  v.  Taylor,  66 
N.  J.  L.  253,  258,  49  Atl.  544,  88  Am.  St. 
Rep.  485,  S4  L.  R.  A.  585,  where  Oarrison,  J., 
apeaking  of  the  Married  Woman's  Acts,  said: 
"  What  is  indicated  by  this  legislation,  as 
a  whole,  is  tlie  abandonment  of  a  public  policy 
upon  the  subject  and  the  future  regulation  of 
it  by  acts  of  legislative  discretion.  The  dis- 
tinction between  regulative  legislation  and 
the  adoption  of  a  principle  of  public  law  is 
too  important  to  be  lost  sight  of.  To  de- 
clare, as  the  common  law  did,  that  the  wel- 
fare of  society  required  that  wives  be  in- 
capable of  making  contracts,  is  an  illustra- 
tion of  the  adoption  of  a  principle  which,  so 
long  as  it  was  adhered  to,  constituted  a  rule 
of  public  policy.  .  .  .  WitJt  the  abandonment 
of  the  political  principle,  the  matter  was 
broken  up  into  discretionary  exercises  of  leg- 
islative regulation,  in  the  course  of  which 
different  bodies,  or  the  same  legislative  body, 
at  different  periodS)  might  lay  down  varying 
rules  without  destroying  that  comity  that  is 
so  essential  to  commercial  conSdence  and  in- 
tercourse. .  .  .  The  respective  regulations  of 
the  subject  equally  rest  upon  the  common 
ground  that  women  have  a  capacity  to  make 
'  contracts,  subject  to  legislative  control.  If 
this  be  so,  comity  requires  that  we  mutually 
give  effect  to  these  discretionary  acta  by 
recognizing  the  validity  of  the  resulting  con- 
tracts and  enfoTcing  them  in  our  courts,  even 
when  they  are  in  opposition  to  our  own  de- 
clared discretion  upon  the  subject."  In  this 
ca.se  a  wife's  note  to  her  husband's  order, 
signed  in  New  Jersey,  where  it  was  of  no 
effect,  was  taken  to  Now  York,  and  there  de- 
livered with  her  consent;  and  it  was  after- 
ward enforced  in  New  Jersey  as  a  valid  New 
York  contract.  And  to  the-  same  effect  see 
Wright  I!.  Remington,  41  N.  J.  L.  48.  32  Am. 
Rep.  180  lafprmed  in  43  N,  J.  L.  451],  Cof»- 
tra,  aa  to  a  mortgage  given  to  secure  futures 
on  stock  gambling  in  New  York.  Flagg  o. 
Baldwin,  38  N.  J.  Eq.  219,  48  Am.  Rep.  308. 

17.  Alabama. —  McDougnld  v.  Rutherford, 
30  Ala.  2.i3 ;  Dunn  v.  Adams,  1  Ala.  627,  35 
Am.  Dec.  42, 
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California. —  Norris  v.  Harris,  15  Cal.  228. 

Connecticut. —  Brackett  o.  Norton,  4  Conn. 
617,  10  Am.  Dec.  170. 

/Ilinois.-- McDeed  v.  McDeed,  67  111.  645; 
Mason  c.  Dousay,  35  111.  424,  85  Am.  Dec 
368. 

Indiana. —  Mendenhall  V.  Gately,  18  Ini 
149. 

/ouio.—  Bean  C.  Briggs,  4  Iowa  464. 

Kentuck;/. —  Goddin  C.  Shipley,  7  B.  Mon. 
(Ky.)  575;  Taylor  D.  Dlinoia  Bank,  7  T.  B. 
Mon.  (Ky.)  576. 

LouiHana. —  Croaer  t>.  Eodge,  3  La.  357. 

Matn«.— Whidden  v.  Seelye,  40  Me.  247,  63 
Am,  Dec.  BSl. 

Man/land.—  Baltimore,  etc.,  R.  Co.  r. 
Glenn,  28  Md.  287,  92  Am.  Dec,  688;  Gardner 
V.  Lewis,  7  Gill  (Md.)  377;  De  Sobrv  V.  De 
Laistre,  2  Harr,  t  J.  (Md.)  101,  3  Am.  Dec 
555;  Harper  v.  Hampton,  1  Hare.  &  J.  (Md.) 
622. 

Maesacliuietta.—  Kline  v.  Baker,  99  Mass. 
253;  Bowditch  v.  Solfyk,  99  Mass.  136;  Knapp 
V.  Abell,  10  Allen  (Mass.)  485;  Palfrey  o. 
Portland,  etc.,  R.  Co.,  4  Allen  (Mass.)  55; 
Carnegie  r.  Morrison,  2  Mete,  (Mass.)  381; 
Haven  v.  Foster,  S  Pick.  (Mass.)  112,  19 
Am.  Dec.  353. 

MissUBippi. —  Martin  c.  Martin,  I  Sm.  k  U. 


(Miss 


170. 


Jersey. —  Ball  r.  Consolidated  Frank- 
Unite  Co.,  32  N.  J.  L  102;  Uhler  c,  Semple, 
20  N.  J.  Eq.  288;  Campion  v.  Kille,  U 
N.  J.  Eq.  229. 

Nev>  Fori:.— Hunt  v.  Johnson,  44  N.  Y.  27, 
4  Am.  Rep.  631;  Dollfus  v.  Frosch,  I  Den. 
(N.  Y.)  367;  Lincoln  v.  Battelle,  6  Wend. 
(N.  Y.)  476;  Francie  v.  Ocean  Ins.  Co.,  6 
Cow.  (N.  Y.)  404;  Delafield  P.  Hand,  3  Johns. 
(N.  y.)  310;  Snuth  v.  Blagge,  I  Johns.  Cas. 
(N.  Y.)  238. 

Rhode  Island. —  Barrows  P.  Downs,  9  R.  L 
446,  11  Am.  Rep.  283.- 

Boath  Carolina. —  Allen  r.  Watson,  2  Hill 
(S.  C.)   319. 

TeaiM.— Bryant  r.  Kelton,   1   Tei.  434. 

Vermont. —  Territt  e.  Woodruff,  19  Vt.  18i 

Wisconsin. —  Walsh  p.  Dart,  12  Wis.  635; 
Rape  V.  Heaton,  9  Wis.  328,  76  Am.  Dec.  268, 

United  fita(e«.— Talbot  r.  Seeman,  I  Crawh 
(U.  S.)   1,  2  L,  ed.  15. 

England.—  Nelson  v.  Bridport,  8  Bcav.  627, 
10  Jur.  871;  Benham  c.  Momington.  3  C.  E 
133,  4  D,  4  L.  213,  15  L.  J.  C.  P.  221.  51 
E.  C.  L.  133;  Mostvu  p.  Fahrigaa,  Cowp.  174; 
Male  p.  Roberts,  3  £ap.  163;  Freemonlt  V. 
Dedire,  1  P.  Wms.  431. 
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noCicfl  even  of  the  laws  of  another  state,''  bnt  -will  presome  them  to  be  the  same 
as  the  lee  fori  in  the  ahsence  of  other  proof,"  although  tliis  rale  is  generSllj 
relaxed  wiiere  the  effect  of  such  presumption  would  be  to  render  the  instrument 
Toid."  The  customary  law  merchant  is  ^priwia  facie  the  law  of  the  foreign 
state,*'     If  the  law  is  different  it  moat  be  so  pleaded." 

Jiii)  CoifSTJIUCTioJf  OF.  The  courts  of  one  state  will  follow  the  construction 
by  foreign  courts  of  the  law  of  their  own  state,**  but  they  are  not  concluded  by 
such  decision  as  to  the  application  of  the  law  merchant  or  the  common  law  in 


Aa  to  Dunner  of  pnviag  foielgn  Uwi  see, 
geuerallj,  Evidknci:. 

18.  Alabama.— Camp  v.  Bandle,  81  Ala. 
240.  2  8o.  287. 

Iowa. —  Bean  v.  Brij^,  4  Iowa  464. 

Miuaackusettt. —  Legg  c.  Legg,  S  Mass. 
OB. 

S«v)  York.—  Hunt  v.  Johnson,  44  N.  Y.  27, 


Hale  p.  Roberts,  3  Bsp. 

19.  Alabama. —  Donegan  v.  Wood,  40  Ala. 
242,  20  Am.  Rep.  276;  McDonald  v.  Ruther- 
rord,  30  Ala.  253;  Dunn  v.  Adams,  1  Ala. 
527,  35  Am.  Dec.  42. 

Colorado. —  Martin  v.  Hazzard  Powder  Co,, 
2  Colo.  596. 

OeoTffia.— Hill  t>.  Wilker,  41  Qa.  4*0,  i 
Am.  Rep.  640. 

/[(inoia. —  Hakes  c.  National  Stat«  Bank, 
104  1)1.  273,  46  N.  E.  444. 

Indiana. — 'Straughan  e.  Fairchild,  BO  Ind. 
508 ;   Farhni  o.  Ramsee,   I»  Ind.  400. 

Iowa. —  Bean  v.  Briggs,  4  Iowa  464;  Ber- 
nard c.  Barry,  1  Greene  (Iowa)  388. 

LouUiana, —  Euenzi  v.  Elvers,  14  La.  Aim. 
391,  74  Am.  Dec.  434;  Bawle;  v.  Sloo,  12 
La.  Ann.  SIS;  Harris  r.  Alexander,  9  Rob. 
(La.)    151;   Crozier  o.  Hodge.  3  La.  357. 

Jfoine. —  Whidden  t>.  Seclye,  40  Me.  247,  63 
Am.  Dec.  601. 

Jforyland.— lAird  p.  Stat«,  61  Md.  308; 
Fooke  V.  Fleming,  13  Md.  392;  Harper  f. 
Hampton,  1  Harr.  &  J.   (Md.)   022. 

Maatachuaetts. —  Dubois  r.  Mason,  127 
Mass.  37.  34  Am.  Rep.  33S ;  Wood  t>.  Corl,  4 
Ueto.   (Mass.)  203;  Legg  r.  Lc^,  8  Mass.  00. 

Uinneaota. — -  Brimhnll  t>.  Van  Campen,  B 
Minn.  13.  82  Am.  Dec.  IIB ;  Cooper  c.  Rean^, 
4  Minn.  S28. 

JfiMOurt. —  Johnston  P.  Qawtry,  83  Mo. 
339;  Flato  v.  Mulhall.  72  Mo.  622. 

?/e5r(wfca.— Stark  v.  Olsen.  44  Nebr.  648, 
63  N.  W.  37,  and  the  rule  applies  to  the  un- 
written as  well  as  the  written  law. 

W«D  Jertetf. —  Seyfert  v.  Edison,  45  N.  J.  L. 
303.  that  being  also  the  common  law. 

Neto   rorfc.— Chapin  v.   Dobson,  78  N.  Y. 

74,  34  Am.  Rep.  612;  Hunt  f.  Johnson.  44 
N.  Y.  27,  4  Am.  Rep.  631 ;  Cutler  v.  Wright, 
22  N.  Y.  472;  Pomeroy  P.  Ainsworth,  22 
Barb.  (N.  Y.)  118;  Cincinnati  Fifth  Nat. 
Bank  v.  Woolsey,  21  Misc.  (N.  Y.)  767.  48 
N.  Y.  Suppl.  148;  Low  e.  Learned.  13  Misc. 
(N.  Y.)  150,  34  N.  Y.  Suppl.  88,  68  N.  Y.  St. 
23;  Dollfus  e.  Frosch,  1  Den.  (N.  Y.)  307; 
Leavenwortih  P.  Brockway,  2  Hill  (N,  Y.) 
201 ;  Holmes  P.  Broughton,  10  Wend.  (N.  T.) 

75,  26  Am.  Dec.  636. 


Ptnntylvania. —  Muaser  P.  Stauffer.  178  Pa. 
St.  90.  35  AU.  709. 

Sovth  Carolina.— M\ea  V.  Watson,  2  Hill 
(S.  C.)   310. 

England. —  Brown  t>.  Gracey,  Dowl.  N.  P. 
.  41 ;  Thompson  v.  Powlea,  2  Sim.  194,  2  Eng. 
Ch.  184. 

Ho  presumption  of  statutory  change.^  But 
see  Lucas  v.  Ladew,  28  Mo.  342,  where  the 
common  law  as  to  grace,  which  had  been 
changed  in  the  place  of  forum,  was  presumed 
to  have  remained  unchanged  in  the  place  of 
contract.  So  Mendenhall  v.  Gately,  IS  Ind. 
149,  where  the  statute  law  of  Indiana  chang- 
ing the  commercial  law  was  not  extended  by 
inference  to  another  state. 

20.  Arkamai. —  White  c.  Friedlander,  36 
Ark.  62. 

Georgia. —  See  Craven  P.  Bates,  06  Ga.  78, 
23  S.  E.  202,  holding  that  even  if  proved 
to  be  usurious  by  such  foreign  law  it  will  not 
be  presumed  to  be  void  but  will  be  enforced 
to  the  extent  of  the  legal  interest. 

/IKnois.—  Forsyth  p.  Baxter,  3  111.  0. 

/ndtana.— Engler  C  Ellis,  16  Ind.  476. 

Kentitcky. —  Oreenwade  v.  Greenwade,  3 
Dana  (Ky.)  495. 

Michigan. — O'Hourke  v.  CRourke,  43  Mich. 
6B,  4  N.  W.  531. 

Mi3»i«Hppi, — -Martin  v.  Martin,  1  Sm.  &  M. 
(Miss.)    176. 

Nev?  Hampehire.—  Jones  p.  Rider,  60  N.  H. 
462. 

Neio  York. —  Thompson  P.  Ketchum,  8 
Johns.   (N.  Y.)    190,  6  Am.  Dec.  332. 

Tennessee. —  Hubble  v.  Morristown  Laud, 
etc.,  Co.,  06  Tenn.  585,  32  S.  W.  966. 

West  Yirginia. —  Pugh  v.  Cameron,  11 
W.  Va.  623. 

But  a  foreign  bill  made  on  Sunday  has  been 
presumed  to  be  void  aa  at  common  law.  Hill 
V.  Wilker,  41  Ga.  449,  5  Am.  Rep.  640; 
Sayre  p.  Wheeler,  31  Iowa  112;  Brimhall 
V.  Van  Campen,  8  Minn.  13,  82  Am.  Dec. 
IIB. 

A  married  woman's  indorsement  to  her  bus- 
band  has  been  presumed  to  be  void  also.  Sey- 
fert  p.  Edison,  46  N.  J.  L.  393. 

SI.  Lucas  p.  Ladew,  28  Mo.  342;  Tyrell  v. 
Cairo,  etc..  R.  Co..  7  Mo.  App.  204;  Reed  p. 
Wilson,  41  N.  J.  L.  29. 

22.  Midland  Steel  Co.  P.  Citizens'  Nat 
Bank.  28  Ind.  App.  71.  58  N.  E.  211, 

83.  Stix  V.  Matthews,  75  Mo.  86;  Hunt  P. 
Hunt.  72  N.  Y.  217,  28  Am.  Hep.  129. 

So  where  a  foreign  statute  is  adopted  and 
enacted  as  the  law  of  the  forum.  Stadler  k. 
Helena  First  Nat.  Bank,  22  Mont.  100,  66 
Poe.  111.  74  Am.  St.  Rep.  682. 

[I.  D,  1.  b,  (m)] 
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that  state,**  and  the  common  law  will  be  presumed  to  be  the  law  of  states  once 
governed  by  it.* 

c.  State  Law  In  Federal  Courts.  The  United  States  conrta  in  general  recog- 
nize and  give  effect  to  the  state  law"  and  follow  the  construction  given  by  state 
courts  to  the  constitution  and  statutes  of  their  own  state,"  provided  such  decision 
was  made  on  the  specific  point  raised,'*  and  before  the  making  of  the  instrument 
in  suit,"  or  before  rights  nave  been  acquired  under  it  by  bona  fde,  holders."  The 
construction  of  the  state  constitution  by  the  state  court  has,  however,  no  force 
against  citizens  of  other  states  not  parties  to  it  and  may  be  disregarded  by  tlie 
federal  courts."  Ou  t!ie  other  hand  the  federal  courts  may  follow  a  reasonable 
construction  by  the  state  courts  in  cases  where  it  cannot  be  regarded  as  binding 
oil  them.*' 

2.  What  Uw  Governs— a.  In  General  — (i)  Lbx  Loci  Solutionis— {k) 
Wliat  la  Place  of  Payment  —  (1)  Place  of  JDate.  Where  no  place  of  pay- 
ment is  expressed™  a  note  is  pnyahle  jtrima  facie  where  it  is  dated." 

(2)  Place  of  Deawbe's  Addbkss.     In  default  of  other  express  place  of  pay- 


24.  Michigan  Nat  Bank  v.  Green,  33  Iowa 
140. 

25.  Alabama, —  Duim  v.  Adame,  1  Ala, 
637,  35  Am.  Dec.  42. 

/iiinoif.— Crouch  p.  Hail,   15  III.  263. 

Louitiana. —  Arayo  V.  Currel,  1  La.  528,  20 
Am.  Dec.  2S6. 

Miuourt. —  Lucas  v.  Ladew,  23  Mo. 
342. 

Seio  Jersey. — Seyfert  v.  Ediann,  46  N.  J.  L. 


-  Dickinson  i 


Hoomea,   S  Gratt. 


Virgil 
(Va.)    353. 

Contra,  as  to  Texas  (Ftato  t>.  Mulhall,  72 
Mo.  522)  and  KuBsia  {Savage  v.  O'Neil,  44 
N.  Y.  2m. 

20.  Moses  V.  Lawrenoe  County  Nat.  Bank, 
148  U.  a.  298,  13  S.  Ct.  SOD,  37  L.  ed.  743. 
But  see  opinion  of  Bradley,  J.,  in  Bui^ss  v. 
Seligman,  107  U.  S.  20,  33,  2  S.  Ct.  10,  27 
L.  ed.  3SB. 

On  the  other  hand  the  law  merchant  and 
not  the  local  statute  will  determine  the  ne- 
gotiability of  a  note  within  the  meaning  of 
the  United  States  statute  of  1B75  relating  to 
tlie  jurisdiction  of  the  federal  courts.  Wind- 
sor Sav.  Bank  v.  McMahon,  3S  Fed.  2S3,  3 
L.  R.  A.  162.  See  too  Brooklyn  City,  etc.,  R. 
Co.  V.  National  Bank  of  Republic,  102  U.  S. 
14,  20  L.  ed.  01,  where  the  United  States 
court  rejected  as  to  a  New  York  contract 
the  New  York  rule  denying  the  character  of 
bona  fide  holder  for  value  to  one  who  took 
the  paper  as  collateral  security  for  an  exist- 
ing debt. 

27.  Phipps  V.  Harding,  70  Fed.  408,  34 
U.  S.  App.  148,  17  C.  C.  A.  203. 

In  B  matter  of  commercial  law,  in  the  lan- 
guage of  Taft,  J.,  in  Fannera'  Nat,  Bank  ti. 
Sutton  Mfg.  Co.,  52  Fed,  101,  193,  0  U.  S. 
Ap_p.  312,  3  C.  C.  A.  1,  17  L.  R.  A.  595: 
"  Upon  Buch  queationa  courts  of  the  United 
Stotea,  in  exercising  a,  jurisdiction  concur- 
rent with  that  of  the  state  courts,  have  al- 
ways asserted  an  independence  of  judgment 
as  to  the  atate  law,  even  if  they  differ  with 
the  Btate  supreme  court.  But  where  the 
question  ia  a  new  one  with  the  federal  courts 
[I,  r,  1,  b,  (m)] 


it  is  their  rule,  aa  it  ia  their  dut^,  to  give 
weight  to  the  decisions  of  the  courts  of  the 
state,  whose  law  they  are  administering." 

28.  Quaker  City  Nat.  Bank  P.  Nolin 
County,  59  Fed.  660. 

28.  Knox  County  v.  New  York  City  Ninth 
Nat.  Bank,  147  U.  S.  91,  13  S.  Ct.  287,  37 
L.  ed.  S3;  BoUes  B.  Brimfield,  120  U.  S.  759, 
7  S  Ct.  736,  30  L.  ed.  786;  New  Buffalo  Tp. 
t>.  Cambria  Iron  Co.,  105  U.  S.  73,  26  L.  ed. 
1024;  Gelpecke  v.  Dubuque,  1  Wall.  (U.  S.) 
175,  IT  L.  ed.  520. 

Will  not  follow  the  later  deddon  of  ■ 
state  court  where  bonds  of  the  same  issue 
were  upheld  at  first  by  the  state  courts  and 
after  the  issue  of  the  bonds  in  suit  the  ruling 
was  reversed  and  the  issue  held  to  be  in- 
valid. Anderson  r.  Santa  Anna  Tp.,  1 16 
U.  S.  350,  6  S.  Ct.  413,  29  L.  ed.  533 ;  Mar- 
shal i;.  Elgin,  3  McCrary  (U.  S.)  35,  8  Fed. 
783. 

30.  Taylor  v.  Ypsilanti,  105  U.  S.  CO,  26 
L.  ed.  1008;  Chicago  Firat  Nat.  Bank  r. 
Mitchell,  84  Fed.  90 ;  Wade  r.  Travia  Countr, 
81  Fed.  742,  52  U.  S.  App.  395,  26  C.  C.  A. 
689;  Aurora  Second  Kat.  Bank  c.  Basuier, 
65  Fed.  68,  27  U.  S.  App.  541.  12  C.  C.  .K. 
617;  St.  Paul  Cc-'ital  Bank  F.  Barnes  Countv 
School  Dist.  No.  20,  63  Fed.  838,  27  U.  S. 
App.  479,  II  C.  C.  A.  614. 

31.  Carroll  County  v.  Smith,  lU  U.  S.  558, 
4  S.  Ct.  639,  28  L.  ed.  617  {overraling  the 
construction  given  in  Hawkins  c.  CaiToll 
County,  50  Miss.  735]. 

32.  New  York  i\  Cook,  148  U.  S.  397.  13 
S.  Ct.  646,  37  L.  ed.  498  [folhioing  Woodruft 
V.  Okolona,  57  Miss.  806]. 

33.  On  the  other  hand  a  place  of  payment 
designated  in  the  bill  will  control  the  impli- 
cation from  the  date.  Hanover  Nat.  Bank  f. 
Johnson,  90  Ala.  640,  8  So.  42.  But  when 
the  payee's  residence  was  in  a  different  sUlc 
from  that  of  the  date  and  delivery,  and  there 
waa  an  unlllled  blank  for  the  plaice  of  pay- 
ment, the  intention  of  the  parties  waa  odd 
to  be  a  question  for  the  jury.  Shillilo  v. 
Reineking,  30  Hun  (N.  Y.)  346. 

34.  See  infra,  XIV,  B  [8  Cyc]. 
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ment  the  drawee's  address  \& prinui  facie  tlie  place  of  payment  of  the  bill,"  and 
if  not  o.therwiae  designated  of  tlie  acceptance. 

(3)  Plack  or  BoLDBB'a  or  Indorsee's  Kesidbnce.  On  the  other  hand  an 
iodorser  is  preenmed  to  pay  at  the  holder's  residence,"  unless  circumstances  show 
uk  iDtention  to  prefer  the  residence  of  th«  indorser." 

(b)  Election  by  Pa-rtiea.  Where  the  paper  is  made  in  one  place  and  parable 
in  another  the  parties  may  elect  to  be  governed  by  tbe  law  of  either  place,  and 
the  naming  of  a  place  of  payment  is  prima  facie  evidence  of  election  of  that 
place  and  law.*'  In  sach  case  the  law  of  the  place  of  performance  governs  rather 
tlian  that  of  the  contract." 


3S.  Maryland. —  Lizardi    d.    Cohea,   3   Gill 
(Md.)  430. 
StattachuseUi. —  Worcester  Bank  e.  Wells, 

3  Mete.  (Mem.)  107. 

y*a>  Jersey. —  Brownell  v.  Freeee,  36 
K.  J.  L.  Z«6,  10  Am.  Rep.  239. 

V9W  yorlc.— EibernU  Nat.  Bonk  v.  La- 
eombe,  21  Hun  (N.  Y.)  166  [affirmed  in  84 
N.  Y.  36T,  38  Am.  Rep.  518]. 

Sont\  Carolina. —  Where  a  drawer,  at  tbe 
time  abroad,  draws  on  himself,  payable  in 
South  Carolina,  and  the  bill  is  presented  for 
pajment  in  South  Carolina,  after  due  accept- 
ance, the  contract  is  governed  by  the  taws  of 
South  Carolina.  U^audlish  v.  Cruger,  2 
Bay  (S.  C.)   377. 

3&  MuBBon  V.  Lake,  4  How.  (U.  S.)  262, 
11  L.  ed.  967.  The  accepter's  residence. 
Frierwn  c.  Galbraitb,  12  Lea  (Teun.)  126. 
The  accepter's  place  of  residence  at  the  ma- 
turity of  the  bill.  Don  v.  Lippuuum,  S 
a.  ft  F.  I,  7  Eng.  Reprint  303. 

But  another  pUce  may  be  deaiKnated  by 
tlie  accepter.  Todd  v.  State  Bank,  3  Bush 
(Ky.)   62S. 

37.  Lee  v.  Selleck,  33  N.  Y.  616. 

38.  Vanzant  v.  Arnold,  31  Oa.  210;  Bul- 
lard  V.  Thompson,  35  Tex.  313. 

38.  Arnold  i;.  Potter,  22  Iowa  194;  Smith 
r.  Parsons,  55  Minn.  620,  57  N.  W.  311 ;  New- 
man c.  Kershaw,  10  Wis.  333.  So  a  note 
■igued  by  one  maker  in  Washington  and  by 
mother  in  Kentucky  and  mailed  by  him  t^ 
the  payee  in  New  York,  where  it  would  have 
been  void  (or  usury,  waa  held  to  be  a  Ken- 
tucky contract  and  so  intended.  William 
Glenny  Ghiss  Co.  v.  Taylor,  99  Ky.  24,  17 
Ky.  L.  Rep.  1331,  34  S.  W.  711.  But  a  bill 
cannot  be  made  payable  in  another  st«t«  for 
the  mere  purpose  of  evading  a  statute 
against  private  banking.    DavidMn  c.  Lamer, 

4  Wall.  (U.  S.)   447,  18  L.  ed.  377. 

40.  See  infra,  XIV,  E  [8  Cyc.]- 

41.  Oeor^.-^  Strieker  v.  Tinkham,  36  Oa. 
176,  SB  Am.  Dec.  280;  Vanzant  r.  Arnold,  31 
Ga.  210. 

Illimnt. —  Abt  c.  American  Trust,  et«.. 
Bank,  159  111.  467,  42  N.  E.  8G6,  60  Am.  St. 
Rep.  17S;  National  Bank  of  America  v.  In- 
diana Banking  Co.,  114  111.  483,  2  N.  E.  401, 
M  to  the  right  of  the  payee  of  a  check  to  sue 
the  bauk  without  first  obtaining  an  accept- 
ance DT  certification. 

/ndiona. —  Fordyce  P.  Nelson,  91  Ind.  447; 
Hunt  t.  Standart,  16  Ind.  33,  77  Am.  Dee. 
79  (as  to  the  indorser's  right  to  diligence  in 
proKcntion  of  the  maker). 


iotoa. —  Thorp  c.  Craig,  10  Iowa  461,  as  to 

the  drawer's  liability. 

Kentucky. —  Stevens  p.  Gr^g,  89  Ky.  461, 
11  Ky.  L.  Hep.  636,  12  S.  W.  775;  Ti'ler  v. 
Trabue,  8  B.  Mon.  (Ky.)  300  (as  to  the 
effect  of  payment  made  to  the  payee  after  in- 
dorsement of  the  note)  ;  Goddin  v.  Shipley, 
7  B.  Alon.  (Ky.)  576  (as  to  the  allowance  of 
grace). 

Ua»aachuaetta. —  Shoe,  etc.,  Nat.  Bank  v. 
Wood,  142  Mass.  563,  8  N.  E.  753;  Prentiss 
r.  Savage,  13  Mass.  20  (as  to  the  indorser's 
liability). 

Mittigsippi. —  Fellows  F.  Harris,  12  Sm. 
&.  M.  (MisB.)  462,  to  give  efTect  to  the  ^n- 
eral  law  merchant,  as  against  the  Mississippi 
statute.  See  also  Kendrick  r.  Kyle,  78  Miss. 
278,  28  So.  951. 

"New  Jersey. —  Brownell  v.  Freese,  35 
N.  J.  L.  286,  10  Am.  Rep.  239  (as  to  the 
question  of  usury)  ;  Ball  v.  Consolidated 
Fraaklinite  Co.,  32  N.  J.  L.  102. 

A'eio  York.—  Hyde  v.  Goodnow,  3  N.  Y.  206 
(as  to  the  sufficiency  and  validity  of  the  con- 
sideration) ;  SUiUito  V.  Beineking,  30  Hun 
(N.  Y.)  34S;  Agricultural  Nat.  Bank  v. 
Sheffield,  4  Hun  |N.  Y.)  421  (as  to  rate  of 
interest  recoverable)  ;  Bank  of  Commerce  v. 
Rutland,  etc.,  R.  Co,,  10  How.  Pr.  (N.  Y.) 
1;  Fanning  v.  Consequa,  17  Johns.  (N.  Y.) 
611,  a  Am.  Dec.  442. 

A  or(fc  Carolina. —  Hatcher  v.  McMorine,  15 
N.  C.  122,  what  is  a  default  by  the  maker. 

Tennessee. —  Pioneer  Sav.,  etc.,  Co.  v.  Can- 
non, 96  Tenn.  509,  .36  S.  W.  386,  54  Am.  St. 
Rep.  868,  33  L.  H.  A.  112. 

Virginia.— T&at  c.  Miller,  17  Gratt.  (Va.)  ' 
47. 

United  Btatea. —  Andrews  ti.  Pond,  13  Pet. 
(U.  S.)  05,  10  L.  ed.  81;  Bainbridge  c.  Wil- 
cocks,  Baldw.  (U.  S.)  536,  2  Fed.  Cas.  No. 
765. 

Bn^Innd.— Rothschild  t^.  Currie,  t  Q.  B.  43, 
5  Jur.  865,  10  L.  J.  Q.  B.  77,  4  P.  ft  D.  737, 
41  E.  C.  L.  423  (as  to  due  diligence  in  notice 
of  dishoDor  to  an  English  indorser  of  a  bill 
payable  in  France)  ;  Robinson  v.  Bland,  2 
Burr.  1077.  1  W.  BI.  250;  Allen  v.  Kemble, 
13  Jur.  287,  6  Moore  P.  C.  314,  13  Eng.  Re- 
print 704  (tbe  drawer's  right  to  a  set-off 
against  the  bankrupt  accepter). 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  249. 

The  Bills  of  Bzchaage  Act,  section  72,  re- 
fers the  validity  in  matters  of  form  and  the 
interpretation   to   the   place   of   contract ;    of 
presentment,  protest  and  notice  to  the  place  of 
[I.D.2,^(I),(B)] 
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(n)  Lex  Loci  Coxtjuctus — ^{a)  What  Is  Place  of  Contract  —  (1)  Psnu 
Faoie  Shown  by  Date,  The  contract  may  be  dated  in  one  place,  signed  in 
another,  and  delivered  in  a  third,  but  the  date  ia  prij/ia  fads  the  place  of  con- 
tract,^ and  this  presumption  is  conclnsive  in  favor  of  a  hona  Jide  holder  who  has 
relied  upon  it," 

(2)  D.fiTTERBnNED  BT  Dblivbey  —  (s)  In  Oehskal.  The  delivery  of  the  con- 
tract, however,  is  its  completion,  and  tae  place  of  delivery  is  in  general  the  place 
of  contract.**     The  place  of  delivery  need  not,  however,  appear  on  the  face  of  the 


payment.  And  the  exception  "  as  regards  the 
pajrer  "  of  an  inland  bill  indorsed  abroad  does 
not  apply  to  the  indorsee's  right  as  against 
his  indorser  under  a  foreign  indoraement. 
Alcock  V.  Smith,  [1892]  1  Ch.  £38,  61  L.  J. 
Ch.  lei,  65  L.  T.  Rep.  N.  S.  335. 

48.  Kentucky.— Siiott  v.  Trabue,  4  Met^i. 
{B^.)299. 

if  Msouri.— See  Plahto  ff.  Patchin,  26  Mo. 
389,  holding  that  the  presumption  is  that  the 
maker  of  a  note  resides  at  the  place  where  the 
note  is  dated. 

A'eto  HammhWe. —  Lougee  V.  Washburn,  16 
N.  H.  134. 

New  York. —  Thompson  v.  Ketchain,  4 
Johns.  <N.  V.)  285. 

Pmmaylvania. —  Lennig  v,  Ralston,  23  Pa. 
St.  137. 

Vermont. —  Blodgett  t>.  Durgin,  32  Vt.  361. 

Virginia. —  Backhouse  v.  S^den,  ZS  Gratt. 
(Va.)  5S1:  Wilson  v.  Lazier,  II  Qratt.  (Va.) 
477. 

Wett  Virginia. —  HefOeboner  v.  Detrick,  27 
W.  Vb.  16. 

England.—  Snsith  o.  Mingay,  1  M.  ft  S.  62. 

Compare  Mansfleld  Sav.  Bank  c.  Flowers, 
11  Cine.  L.  Bui.  141,  9  Ohio  Dec.  (Reprint) 
169,  where  the  place  of  actual  execution  was 
held  to  be  the  place  of  contract  of  ^  note,  al- 
though dated  and  payable  in  anoUier  state. 

See  also  infra,  XIV,  E   [8  Cyc.]. 

Wliete  a  bill  did  not  designate  the  placs 
whrre  it  was  drawn,  but  it  appeared  that  the 
drawer  resided  in  one  state  and  the  drawee 
in  another,  the  presumption  is  that  it  was 
drawn  at  the  drawer's  residence.  Harmon  v. 
Wilson,  1  Duv.   (Ky.)   322. 

43.  Diatrict  of  Oolvmbia. —  Leavenworth 
Second  Nat.  Bank  P.  Smoot,  2  MacArthur 
(D.  C.)   371. 

Maeaackuaeits. —  Towne  c.  Riee,  122  Mass. 
67. 

Wwc  Tor*:.— Potter  c.  Tallman,  35  Barb. 
(N.  Y,)   182. 

Pennsylvania. —  Lennig  v.  Ralston,  23  Fa. 
St.  I.')?. 

West  Virginia. —  Quaker  City  Nat.  Bank  p. 
Showncre,  20  W.  Va.  48. 

England.~BB.TkeT  p.  Sterne,  2  C.  L.  R.  1020, 
9  Exch.  684,  23  L.  J.  Ejcch,  201,  2  Wkly.  Rep. 
418. 

44.  ^rfconsas.— Kelley  c.  Telle,  06  Ark. 
464,  51  S.  W.  633. 

Diatriel  of  Coluntftin .^Leavenworth  Second 
Nat.  Bank  v.  Smoot,  2  MacArthur  (D.  C.) 
371 ;  Gallaudet  e.  Sykes,  1  MacArthur  (D.  C".)' 
489. 


[I,  D.  2,  ft.  (n).  (A).  (1)] 


Schuttler  v.  Piatt,  12  111.  417  (as  against 
place  of  maker's  domicile). 

Indiana. —  Butler  v.  Myer,  17  Ind.  77. 

Kantas. —  Briggs  v,  Latham,  36  Kan.  255, 
13  Pac.  303,  59  Am.  Rep.  546. 

Louiaiana. —  Whiston  v.  Stodder,  8  Jlart 
(La.)  95,  13  Am.  Dec.  281. 

Jfain«.~BelI  v.  Packard,  69  Me.  105,  31 
Am.  Rep.  2S1. 

Maaaachuaettt. —  Lawrence  f.  Baseett,  fi  Al- 
len  (Mass.)    140. 

ifissouri. —  Johnston  p.  Gawtry,  83  Ho.  330 
la/firming  II  Mo.  App.  322]. 

New  Hampahire. —  Orcutt  V.  Hough,  M 
N.  H.  472. 

Seta  Jersey. —  Brownell  P.  Freeae,  35 
N.  J.  L.  285,  10  Am.  Rep.  239;  Campbell  e. 
Nichols,  33  N.  J,  L.  Bl. 

New  yorfc.— Hyde  p.  Goodoow,  3  N.  Y. 
266;  Matter  of  Oosterhoudt,  15  Misc.  (N.Y.) 
666,  38  N.  Y.  Suppl.  179,  72  N.  Y.  St  808 
(as  against  place  of  payment). 

Pennaylvania. —  Ludlow  p.  Bingham,  4  Dall. 
(Pa.)  47,  1  L.  ed.  736. 

Rhode  laland.—  Barrett  P.  Dodge,  16  R.  I. 
740,  IB  AU.  530,  27  Am.  St.  Rep.  777. 

Tenneaaee. —  Douglas  p.  Bank  of  Commerce, 
97  Tenn.  133,  36  S.  W.  874  (as  against  place 
of  drawing,  acceptanoe,  and  payment)  ;  Hub- 
hie  V,  Morristown  Land,  etc.,  Co.,  9S  Tensi. 
685,  32  S.  W.  965  (as  against  plaos  of  domi- 
cile and  forum) . 

United  States.— Wells  e.  Vanaickle,  04  Fed. 
944i  Stubbs  P.  Colt,  30  Fed.  417  (as  against 
place  of  indorsement ) . 

England.—  Chapman  v.  Cottrell,  3  H.  A  C. 
805,  11  Jur.  N.  S.  530.  34  L.  J.  Exch.  ISO, 
12  L.  T.  Rep.  N.  8.  706,  13  Wkly.  Rep. 
843. 

Ut  lei  maxis  valeat. —  But  to  save  a  notr, 
otherwise  usurioub,  preference  has  been  given 
to  the  place  of  date  and  drawing  as  against 
the  place  of  delivery  (Scott  c.  Perlee,  39  Ohio 
St.  63,  48  Am.  Rep.  421),  especially  where 
tbe  place  of  drawing  was  also  the  aitua  of  the 
mortgage  security  (Pine  p.  Smith,  11  Gray 
(Mass.)  38).  So  preference  has  been  giren 
to  the  place  of  contract  as  against  the  place 
of  payment.  Stansell  P.  Georgia  L.  &  T.  Co., 
96  Ga.  227,  22  S.  E.  898.  And  a  renewal  in 
Connecticut  was  held  to  purge  the  original 
New  York  note  of  its  usury  in  Jacks  P.  Kich- 
ols,  5  Barb.  (N.  Y.)  38,  but  this  case  was 
afterward  reversed  in  5  N.  Y.  178,  on  the 
ground  that  the  renewal  showed  on  its  face. 
being  dated  in  New  York,  that  there  was  no 
intention  to  change  the  place  of  contract.  If. 
however,  there  is  no  evidence  as  to  the  place 
of  contract,  although  it  is   illegal  and  void 
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bill  or  note,*  and  the  actnal  place  of  deli7ery  will  control  the  apparent  place 


under  the  Uw  of  the  fomm,  it  will  be  pre- 
lunied  that  the  note  was  executed  in  uat 
lUte.  Bowen  v.  Kemerer,  11  Phils.  (Pa.) 
5S7,  33  Ug.  Int.   (Pa.)   170. 

Rice  of  conaideution. —  A  note  made  in 
the  ttate  where  suit  is  brought,  and  payable 
generallj',  is  governed  by  the  laws  of  such 
stale,  and  not  by  those  of  a  different  state  in 
whith  the  considemtion  arose.  Pratt  c.  Wall- 
bridge,  16  Ind.  147.  So  a  note  drawn  and  ex- 
press!; payable  in  the  place  at  the  forum,  es- 
pecially where  such  foreign  consideration  was 
against  the  policy  of  tiie  forum  and  in  in- 
tended violation  of  its  laws,  although  such 
intended  violation  was  not  known  to  the  payee 
(Lewis  V.  Headley,  36  111.  433,  87  Am.  Dec. 
227),  a  bill  drawn  on  New  York  in  carrying 
out  a  contract  in  Georgia  (Qeorgia  Bank  v. 
Lenin,  45  Barb.  (N.  Y.)  340),  a  New  York 
contract  and  note  for  the  purchase- money 
(Hoeford  v.  Nicbola,  I  Paige  (N.  Y.)  220), 
a  note  in  Texas  for  goods  purchased  and  de- 
livered in  another  state  (Applebaum  c.  Bates, 
3  Tex.  App.  Civ,  Cas,  t  188),  for  goods  pur- 
chsaed  in  another  state  and  delivered  in  the 
place  of  the  forum  where  the  note  was  made 
and  the  maker  lived  (Hanover  Nat.  Bank  v. 
Johnson,  BO  Ala.  649,  B  So.  42],  New  York 
notes  for  goods  purchased  from  a  foreign  cor- 
poration tbrotigh  its  New  York  agent  (Grand 
Rapids  School  Furniture  Co.  u.  Hammerstein, 
18  N.  Y.  Suppl.  766),  a  Canadian  note  for 
insurance  of  Canadian  property  by  the  local 
ageat  of  a  foreign  corporation  (In  re  Penn- 
sylvania Ins.  Co.,  E2  Fed.  109),  a  Georgia 
loan  and  note,  which  had  t>een  previously 
agreed  on  in  another  state  where  the  lender 
lived  and  the  borrower  happened  to  be  tem- 
porarily (Davis  V.  Coleman,  33  N.  C.  303), 
and  bille  of  exchange  drawn  in  another  state 
against  shipments  to  the  state  where  the  ac- 
tion was  brought  (Kuenzi  o.  Elvers.  14  La. 
Ann.  391,  74  Am.  Dec.  434).  But  to  sustain 
a  not«  as  valid  regard  may  be  had  to  the 
place  of  tbe  purchase  of  goods  for  which  it 
was  given,  as  against  the  place  of  its  execu- 
tion and  delivery  (Atlantic  Phosphate  Co.  v, 
Ely,  se  Ga.  433,  9  S.  E.  170;  Western  Transp., 
etc.,  Co.  P.  Kilderhouse,  87  N.  Y.  430  (  In  re 
Town.  24  Fed.  Cas.  No.  14,111,  8  Nat.  Bankr. 
B%.  38)  or  as  against  the  place  of  the  forum 
{Torrey  v.  Corliss,  33  Me.  333;  Com.  c.  Avea, 
IS  Pick.  (Mass.)  103).  So  a  note  given  in 
the  place  of  tbe  forum  in  renewal  of  a  note 
made  Id  another  state  and  valid  there.  Shawn 
1.  Grant,  1  MocArthur  (D.  C.)  31.  On  the 
oUier  hand  a  note  cannot  be  sustained  by  the 
taw  where  it  was  made,  if  given  for  goods  sold 
in  the  place  of  the  forum  in  violation  of  its 
laws  (Fuller  v.  Bean,  30  N.  H.  181)  or  for 
goods  which  were  sold  legally  in  one  state 
with  tbe  purpose  of  delivering  them  in  viola- 
tion of  law  in  another  state  (Banchor  f. 
Itaosel,  47  Me.  58). 

PUe«  of  diacotuit. —  A  note  made  in  one 
state  to  be  used  in  another,  and  first  nego- 
tiated there,  is  governed  by  the  laws  of  the 


latter.  Wayne  County  Sav.  Bank  v.  Low,  81 
N.  Y.  BOO,  37  Am.  Rep.  fi33  [a/^rmtno  6  Abb. 
N.  Cas.  <N.  Y.)  76];  In  re  Conrad,  0  Fed. 
Cas.  No.  3,126,  6  Am.  L.  Rev.  386,  4  Am.  L.  T. 
189.  1  Leg.  Gai!.  Rep.  (Pa.)  284,  3  Leg.  Goi. 
(Pa.)  331,  1  Leg.  Op.  (Pa.)  201,  8  Phila. 
(Pa.)  147.  28  Leg.  Int.  (Pa.)  324  (although 
not  made  with  exclusive  reference  to  the  laws 
of  either  state).  This  is  true  also  of  an  ac- 
commodation acceptance  (Gallaudet  v.  Sykes, 
1  UacArtbur  (D.  C.)  48S;  Akers  r.  Demond, 
103  Mass.  318)  or  indorsement  (Akers  v. 
Demond,  103  Moss.  318;  Merchants'  Bank  r. 
Griswold,  9  Hun  (N.  Y.)  681  [affirmed  in  72 
N.  Y.  472, 28  Am.  Rep,  150] ;  Jewell  v.  Wright, 
12  Abb.  Pr.  (N.  Y,)  65)  so  made.  So  too  the 
place  where  bills  for  discount  are  negotiated 
is  the  place  of  tbe  contract,  irrespective  of 
the  place  where  they  were  signed  and  in- 
dorsed. In  re  Dodge,  9  Ben.  (U.  S.)  480,  7 
Fed.  Cas.  No.  3,948,  17  Nat.  Bankr.  Reg.  604; 
Orr  V.  Lacy,  4  McLean  [U.  8.)  243,  18  Fed. 
Cas.  No.  10,689.  But  a  promissory  note  made 
in  New  York  by  a  resident  thereof,  dated  and 
payable  therein,  and  not  intended  by  the 
maker  to  be  discounted  elsewhere,  if  first  ne- 
gotiated in  another  state  is  nevertheless  gov- 
erned by  the  laws  of  New  York.  Dickinson 
V.  Edwards,  77  N.  Y.  573.  33  Am.  Hep.  671. 
7  Abb.  N.  Cos.  (N.  Y.)  85  [afflTming  13  Hun 
(N.  Y.)406  {reverHng  2  Abb.  N.  Ca8.(N.Y.) 
300,  53  How.  Pr.  (N.  Y.)  40)].  And  whether 
a  note  by  a  Massachusetts  insolvent  for  a 
debt  discharged  there,  if  sold  by  the  creditor 
to  a  person  living  in  New  York,  is  to  be  con- 
sidered a  contract,  as  between  the  debtor  and 
such  third  person,  made  or  to  be  performed 
in  New  York  guwre,  Towne  v.  Smith,  1 
Woodb.  4  M.  (U.  S.)  115,  24  Fed.  Cos.  No. 
14,115.  9  Law  Rep.  12.  Other  cases  have 
given  preference  to  the  place  where  the  loan 
was  made  as  against  the  place  of  delivery 
(Stark  P.  Olaen,  44  Nebr.  647,  63  N.  W.  37; 
Sands  v.  Smith,  1  Nebr.  108,  93  Am.  Dec. 
327  [thereby  avoiding  the  contract  as  usuri- 
ous]), or  of  payment  (New  England  Mortg. 
Security  Co.  v.  McLaughlin,  87  Ga.  1,  13  S.  E. 
81  [it  being  provided  in  the  note  that  it 
should  be  governed  by  the  law  of  the  place  of 
contract  which  sustained  it] ;  Kilcreose  v. 
Johnson,  85  Ga.  600,  11  S.  E.  870  [thereby 
rendering  it  usurious  and  void]  ;  Martin  f. 
Johnson,  84  Ga.  481,  10  S.  E.  1002.  8  L.  R.  A. 
170;  Bascom  V.  Zcdiker.  48  Nebr.  380,  87 
N.  W.  148  [thereby  saving  the  contract  from 
the  taint  of  usury]),  or  as  against  the  law 
of  the  foreign  place  where  the  bills  were  to  be 
discounted  ( New  York  Dry  Dock  Co.  i*.  Amer- 
ican L.  Ins.,  etc.,  Co.,  3  Sandf.  Ch.  (N.  Y.) 
215).  So  preference  bos  been  given  to  the 
place  of  delivery  and  loan  as  against  that  of 
drawing,  indorsement,  and  payment  (Orr  v. 
Lacy,  4  McLean  (U.  S.)  243,  13  Fed.  Cas. 
No.   10,589)   or  of  the  lender's  domicile  and 

{lace  of  payment   (Thompson  d.  Edwards,  35 
nd.  414). 
45-  Evans  ».  Anderson,  79  111.  608. 

[I.  D.  2,  ^  (n),  (A),  (2),  (a)] 
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showD  by  the  date,"  except  in  the  case  of  a  Ixyna  fide  holder  for  value,  a 
Btated  above.*' 

(b)  Wheke  Exkcutkd  by  Skvebal.  In  the  case  of  notes  more  eepecialljr  it 
often  happens  that  several  makers  sign  the  paper  in  different  states.  If  it  is 
delivered  lu  the  state  where  the  last  signature  is  affixed  tliat  is  the  place  of  con- 
tract.^ If  it  is  returned  by  tlie  last  signer  and  delivered  in  the  place  where  it 
was  first  signed  tliat  is  the  place  of  contract.** 

(c)  Whers  Dbuvkked  bt  Maii..  If  the  instrument  is  sent  by  mail  to  the  payee 
or  indorsee  the  place  where  it  is  received  is  the  place  of  delivery  and  contract.* 

(b)  Determines  What.  Subject  to  the  rule  which  has  been  stated  above 
with  reference  to  the  parties'  choice  of  the  law  of  the  place  of  payment,"  the  law 
of  the  place  of  contract  determines  in  general  the  validity  of  the  instrument" 

tate  the  negotiation  of  the  paper   (Tilden  c. 
Blair,  21  Wall.  (U.  S.)  241.  22  L.  ed.  S32). 

This  ii  true  of  an  accommodation  accept- 
Utce,  although  the  bill  was  drawn  payable  tt 
the  accepter^  residence  and  the  accepter  held 
collateral  security  from  the  drawer  and  WM 
discharged  in  the  place  where  the  bill  wu 
discounted  for  usury  tltere  ( Akers  v.  Demoud, 
103  Maes.  318),  and  of  an  accoDunodation  in- 
dorser  (Oay  v.  Rainey,  89  III.  221,  31  Am. 
Rep.  76;  Young  v.  Harris,  14  B,  Mon.  (Kv.) 
566,  81  Am.  Dec  170;  Cook  p.  Litchfield',  5 
Sandf.  (N.  Y.)  330;  Overton  e.  Bolton,  9 
Heiak,  (Tenn.)  782,  24  Am,  Rep,  367;  Davis 
u.  Clemaon,  fl  McLean  (U.  S.)  622,  7  Fed.  €«. 


48.  IHxtrict  of  Colmabia. —  Leavenworth 
Second  Nat.  Bank  c.  Smoot,  2  MacArthur 
(D.  C.)  371. 

Hew  York.—  Hyde  v.  Goodnow,  3  N.  Y,  266. 

Horih  Carolina. —  Davis  v.  Coleman,  20 
N.  C.  424. 

Ohio.—  Findlay  v.  Hall,  12  Ohio  St.  610. 

rcmiiessee.^  Overton  v.  Bolton,  9  Eeisk. 
(Tenn.)   762,  24  Am.  Rep.  367. 

Teaaa. —  Connor  t>.  Bonnell,  6S  Tex.  167. 

United  State*. —  Wells  p.  Vansickle,  C4  Fed. 
944;  Davis  v.  Clemaon,  6  McLean  <U.  B.) 
622,  7  Fed.  Cas.  No.  3,630.  So  where  it  is 
drawn,  dated,  signed,  and  indorsed  at  Phila- 
delphia, where  the  drawer  and  indorser  re- 
side and  delivered  and  discounted  in  New 
York.  In  re  Conrad,  6  Fed.  Cas.  No.  3,126, 
6  Am.  L.  Rev.  385,  4  Am.  L.  T.  ISS,  3  Leg. 
Gaz.  (Pa.)  331,  1  Leg.  Gaz.  Rep.  (Pa.)  284, 
1  Leg.  Op.  (Pa.)  201,  8  Phila.  (Pa.)  147,  2B 
Leg.  Int.  (Pa.)  324.  And  a  fortiori  where  it 
is  also  the  place  of  payment.  Cook  P.  Moffat, 
5  How.  (U.  S.)  295,  12  L.  ed.  150. 

See  7  Cent.  Dig.  tit  "Bills  and  Notea," 
i  248. 

So  where  it  ia  dated  and  siEned  In  blank 
in  one  state  and  the  blanks  filled  and  note  de- 
livered in  another.  Fant  c.  Miller,  17  Oratt. 
<Va.)  47. 

47.  6ee«.pro.  I,  D.  2,  a,  (ii),  (*),  (1). 

48.  Hart  v.  Wills,  52  Iowa  66,  2  N.  W.  619, 
3S  Am.  Rep.  265;  William  Glenny  Glass  Co. 
«.  Taylor,  99  Ky.  24,  17  Ky.  L,  Rep.  1331,  34 
S.  W.  711;  Alcalda  p.  Morales,  3  Nev.  132; 
Read  v.  Edwards,  2  Nev.  262. 

The  law  of  the  fliat  place  was  held  to  gov- 
eni  wheie  the  note  was  dated  there  (Bryant 
r.  Edson,  8  Vt.  325,  30  Am.  Dec.  472)  and  the 
loan  consummated  there  as  well  (Backhouse 
t>.  Selden,  29  Gratt.   (Va.)  581). 

49.  Hefflebower  r.  Detrick,  27  W.  Va.  16. 
Whether  the  last  signer  be  a  surety  (Stanford 
r.  Priiet,  27  Ga.  243.  73  Am.  Dec.  734;  Hous- 
ton V.  PotU,  64  N.  C,  41)  or  an  accepter  (Gal- 
laudet  c.  Sykes,  1  MacArthur  (D.  C.}  489; 
Dickinson  v.  Edwards,  77  N.  Y.  573,  33  Am. 
Rep,  671  lafftrming  13  Hun  (N.  Y,)  406]; 
New  York  First  Nat.  Bank  c.  Morris,  I  Hun 
(N.  Y,)  680;  Georgia  Bank  v.  Lewin,  45 
Barb.  (N.  Y.)  340;  Bowen  v.  Bradley.  9  Abb. 
Fr.  N,  S.  (N.  Y.)  3S5),  although  another 
place  of  payment  was  designated  in  the  bill 
for  the  convenience  of  the  accepter  or  to  f acili- 

[I,  D.  2.  a.  (n).  (a).  (2).  (a)] 


No,  ; 


tO), 


fiO.  Bell  V.  Packard,  69  Me.  105,  31  Am. 
Rep,  261;  Hyde  v.  Goodnow,  3  N.  Y.  2Dfi; 
Mott  c,  Wright,  4  Bisa.  (U.  S.)  53,  17  Fed. 
Caa.  No.  9,883.    Especially  where  this  '      ~ 


S.  W,  102;  Phippa  c.  Harding, 
70  Fed,  468,  34  U.  S.  App.  148,  17  C.  C.  A. 
203,  30  L.  R.  A.  613 ) ,  but.  not  it  otherwise  in- 
tended (William  Glenny  Glass  Co.  f.  Taylor, 
99  Ky.  24,  17  Ky.  L.  Rep,  1331,  34  S.  W.  711; 
Shoe,  etc.,  Nat.  Bank  v.  Wood,  142  Moss,  563, 
8  N.  E.  753 ;  Barrett  c.  Dodge,  16  R.  I.  740,  19 
Atl.  630,  27  Am.  St.  Rep.  777),  and  this  in- 
tention to  prefer  the  place  of  drawing  may  be 
implied  from  its  being  void  for  usury  in  the 
place  designated  for  pajment(  William  Glenny 
Glass  Co.  f.  Taylor,  99  Ky,  24,  17  Ky,  L,  Rep. 
1331,  34  S.  W.  711;  Pine  c.  Smith.  II  Grgy 
(Mass.)  38;  Bascom  i.-.  Zediker,  48  Nebr.  J80, 
07  N.  W.  148) ,  the  contract  not  being  a  mere 
evasion  of  the  usury  law  of  the  place  of  pay- 
ment (Sheldon  v.  Haxtun,  91  N.  Y.  1241. 
Contra,  as  to  notes  drawn  and  made  fayaUe 
in  New  York  to  the  payee  residing  abroid. 
Heidenheimer  f.  Mayer,  42  N.  Y.  Super.  Ct. 
506. 

As  to  place  of  maUng  being  field  to  b» 
place  of  delivery  and  contract  see  Shoe,  eU., 
Nat.  Bank  c.  Wood,  142  Mass.  563,  B  N.  E. 
753  (where  the  place  of  payment  was  ei- 
pressed)  ;  Barrett  c.  Dodge,  16  R.  I.  740,  19 
Atl,  630,  27  Am.  St.  Rep.  777  (where  no  pUo 
of  payment  was  expressed) . 

61.  See  supra,  I,  D.  2,  a,   (I),  (a). 

S2.  Alabama. —  HcDougald  v.  Rotberford, 
30  Ala.  253. 
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and  of  the  consideration,"'  the  legal  capacity  of  the  parties,""  the  effect  to  be 
given  to  the  contnict,*  the  liability  of  the  parties,"  notwithetaDding  that  aiiotlier 


/llinou. —  Phiiinef  v.  Baldwin,  16  111.  108, 
g]  Am.  Dee.  62. 

houMiana. —  Ory  P.  Winter,  4  Mart.  N.  8. 
(U.)  277. 

if  utochusef  (a. —  CnriMgie    c.    Morrison,    % 

Uctc.   (Mua.)   381. 

Uichigan. —  Biesell  f.  LeMiis,  4  Mich,  450. 

ifufimppi. —  Wood  C.  Gibb«,  35  MShb.  SOO. 

,V(ini«A:a. —  Benton     p.     Glennan- American 

S»t.  Bank,  45  Nebr.  860,  64  N.  W.  227 ;  Jos- 

lin  p.  Miller,  14  Nehr.  91,  15  N.  W.  214. 

.V«o  Hompjfcire. —  Feuenden  r.  Taft,  65 
N.  H.  38,  17  Atl.  713. 

\eui  Jersey. —  Armour  e.  Michael,  36 
N.  J.  L.  92 ;  Atwater  ti.  Walker.  16  N,  J.  Eq. 
«  [affirming  16  N.  J.  Eq,  502] ;  Andrews  e. 
Torrev,  14  N.  J.  Eq.  355 ;  Dolman  V.  Cook,  14 
X.  J.'Eq.  66  J  Cotheal  v.  Blydenburgh,  S  N.  J. 
Y/\.  IT  [affirmed  in  S  N.  J.  Eq.  631]. 

7'«ine«i8e. —  Western,  etc.,  R.  Co.  c.  Taylor, 
SHeisk.  |Teim.)  408. 

Viryinw. — Wilaon  c.  Lazier,  U  Oratt.  (Va.) 
471, 

Vnited  Slateg, —  Davidson  v.  Lanier,  4 
Wall,  (U.  S.)  447,  18  L.  ed.  377;  Flteh  r. 
Kemer,  1  Biss.  (U.  S.)  337,  1  Flipp.  (U,  8.) 
15,  9  Fed.  Cas.  No.  4,836,  8  Am.  I..  Reg.  654, 
S  Quart  L.  J.  806 ;  Green  v,  Sanoiento,  Pet. 
C.  C.  (U.  S,)  74,  3  Wash.  (U.  8.)  17,  10 
Fed.  Caa.  No.  6,760. 

If  valid  there  it  is  in  general  valid  in  the 
place  of  tbe  forum  (Robinson  C.  Queen,  87 
Tenn.  446,  11  S.  W.  38,  10  Am.  St.  Rep.  690, 
3  U  B,  A.  214),  and  if  valid  there  it  cannot 
be  enforced  in  another  state  (Barnes  c,  Whit- 
aker,  22IU.  006). 

By  the  Bills  of  Excbange  Act,  section  72, 
the  ralidity  of  bills  as  regards  requisite  form 
\i  delennined  by  the  law  of  the  place  of  con- 
tract, but  compliance  with  the  laws  of  the 
United  Kingdom  is  sufficient  as  to  parties 
there  obUining  or  holding  a  bill  which  was 
drawn  in  a  foreign  country. 

63.  Itlinoia. —  Evans  t>.  Anderson,  78  lU. 
658, 

ifMiaehumltA. —  Bride  c.  Clark,  161  Mass. 
130,  36  N.  E.  745. 

JfiMouri.— Roaelle  v.  McAuUffe,  (Mo.  1896) 
33  G.  W.  1133,  irrespective  of  the  domicile  of 
tbe  maker  of  the  note. 
Sea  Yorfc.— Hyde  v.  Goodnow,  3  N.  Y.  266, 
United  Stales, —  Kansas  Bank  v.  National 
Bank  of  Commerce,  38  Fed.  800,  irrespective 
of  a  different  law  of  the  place  of  transfer  by 
which  it  would  be  valid  there. 

England. —  Quarrier  v.  Colston,  6  Jur.  950, 
12  L  J.  Ch,  67,  1  PUil.  147. 

But  see  Wilson  v.  Stratton,  47  Me,  120 
(holding  that  the  place  of  the  contract  for 
sale  of  goods  being  that  of  the  forum  also, 
and  not  of  the  note  given  for  it,  will  deter- 
mine the  validity  of  the  note)  ;  Sands  c. 
Smith,  1  Nehr.  108,  93  Am.  Dec.  331  (where 
■  Dote  drawn  and  valid  in  Nebraska  and  se- 
cured bj  mortgage  there  but  payable  in  New 
York  for  a  New  York  loan  was  held  to  be  a 
mere  incident  of  the  New  York  contract  and 
as  such  governed  by  the  usury  law  of  New 


York);  Robinson  v.  Bland,  2  Burr.  1077,  1 
W.  Bl.  256  (holding  that  an  English  court 
will  not  enforce  a  bill  drawn  in  France  for 
a  gaming  loss  and  valid  there  but  payable  in 
England  and  not  valid  there ) . 

Pot  other  cases  relating  to  conflict  of  lawi 
ai  to  conatderation  see  infra,  lH,  C,  3. 

54.  See  infra,  II,  C,  3. 

56.  Alalama. —  Camp  r.  Handle,  81  Ala. 
240,  2  So,  287 ;  McDougnld  c.  Rutherford,  30 
Ala.  253. 

Distrint  of  Colutnbia. — Leavenworth  Second 
Nat.  Bank  p.  Snoot,  2  MacArthur  (D.  C.) 
371. 

Illinoig. —  Abt  c.  American  Trust,  ete.. 
Bank,  159  III.  467,  42  N.  E.  836,  60  Am.  St. 
Rep.  175  (effect  of  a  draft  as  an  assignment 
of  the  drawer's  fund)  ;  Evans  c.  Anderson,  78 
III.  5S8. 

loica. —  Arnold  c.  Potter,  22  Iowa  194. 

iCentucfcy.— Steele  v.  Curie,  4  Dana  (Ky.) 
381. 

HoMaehumtts. —  Carnegie  v.  Morrison,  2 
Mete.  (Mass.)  381. 

MUihigan. —  Bisaell  v.  Lewis,  4  Mich.  450. 

Minnesota. —  Cooper  v,  Reaney,  4  Minn. 
528, 

Mississippi.—  Wood  v.  Gibbs,  36  Mias.  559. 

Sev!  Hampshire. —  Stevens  v.  Norris,  30 
N.  H.  466. 

}feu)  Tork.~  Herdic  v.  Roessler.  100  N,  Y. 
127,  16  N.  E.  198  (as  to  the  effect  of  the 
omission  of  the  words  "  given  for  a  patent- 
right"  as  required  by  the  statute) ;  Sheldon 
V.  Haxtun,  91  N.  Y.  124,  But  a  Missouri 
statute  as  to  terms  of  sale  and  issue  of  bonds 
of  Missouri  corporations  may  receive  a  differ- 
ent construction  aa  to  the  rights  of  a  borta 
fide  holder  in  the  place  of  tlu  forum.  Ells- 
worth V.  St.  Louis,  ete.,  R.  Co.,  98  N.  Y,  553. 

0\io.-~  Eanaga  v.  Taylor,  7  Ohio  St.  134, 
70  Am.  Dec.  62. 

Pennsylvania. —  Hunter  v.  Blodget,  2 
Yeates   (Pa.)   480. 

TeiKU. —  Armendia^  v.  Sema,  40  Tex.  291. 

West  Firginia.— Pngh  c.  Cameron,  1 1  W.  Va. 
G23. 

Vnited  States.-^  Kuhn  v.  Morrison,  75  Fed. 
81;  Courteis  v.  Carpentier,  1  Wash.  (U.  S.) 
376,  e  Fed.  Cas,  No.  3,286. 

England.—  Cooper  p.  Waldegrave,  2  Beav. 
282;  Alcock  c  Smith,  [1S92]  1  Ch.  238,  61 
L.  J,  Ch.  161,  65  L.  T.  Rep.  N.  S.  336  (effect 
of  an  indorsement  after  the  bill  matured)  ; 
Allen  V.  Kemble,  13  Jur.  287,  6  Moore  P.  C. 
314,  13  Eng,  Reprint  704. 

66.  Alabama, —  Goodman  v.  Muuks,  8  Port. 
(Ala.)  84. 

Illinois. —  Mineral  Point  R.  Co.  v.  Barron, 
83  ni.  365 ;  Evans  v.  Anderson,  78  III.  558. 

lotna. —  Thorp  v.  Craig,  10  Iowa  461. 

Kentucky.— Short  v.  Trabue,  4  Mete.  (Ky.) 
299;  Steele  v.  Curie,  4  Dana   (Ky,)   381. 

if arylond.— Trasher  c.  Everhart,  3  Gill 
&  J.   (Md.)  234. 

Maaaachiuaelts. —  Carnegie  v.  Morrison,  2 
Mete.  (Mass,)  381;  Bulger  v.  Roche,  11  Pick. 
(Mass.)   36,  22  Am.  Dec.  369. 

[I.  D.  2.  ».  (n).  (B)] 
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place  of  payment  has  been  designated  for  the  convenieDce  of  tlte  accepten  or  to 
facilitate  the  negotiation  of  the  bill,"  and  generally  in  the  United  States  the 
nature  of  the  contract."^  The  interpretation  of  the  instrnraent  is  in  like  man- 
ner referred  to  the  law  of  the  place  where  it  was  made,"  eepeciAllj  where  no 
place  of  payment  is  expressed. 

(ill)  IjEX  Loci  Urn  Srr^.  The  law  of  the  place  where  the  land  is  eitoated  in 
the  case  of  mortgage  security  comee  in  question  chieHy  in  the  confiict  of  UBury  la\TS." 

(ly)  Lex  Domicilii,  The  law  of  the  domicile  comes  in  question,  if  at  all, 
only  in  contesta  relating  to  the  personal  or  corporate  capacity  of  a  party" 

(v)  Lex  Fori.  The  law  ot  the  f  ornm  is  applied  in  general  only  to  qnestions 
of  procedure,**  except  eo  far  as  it  may  be  asserted  on  questions  of  validity  or  cod- 
etruction  to  defeat  tlie  enforcement  of  foreign  laws  that  are  repugnant  to  the 
policy  of  tlie  laws  of  the  forum.'* 


Michigan. —  Bissell  v.  Lewis,  4  Mich.  450. 

JftHJMtppi. —  Wc»od  r.  Cibba,  3S  Hiss.  669. 

A'eu)  ./erBey.— Atwater  p.  Walker,  16  N.  J. 
Eq.  42  [a/^rmin;  15  N.  J.  Eq.  602]. 

Sew  For*:. —  Hyde  t.  Goodnow,  3  N.  Y. 
266. 

OUq. —  Eanaga  c.  Taylor,  7  Obio  St.   134,       381. 
TO  Am.  Dec.  62. 

Tarfa. —  Armendiaz  t>.  Seraa,  40  Tex.  291. 

Yermont. —  Churcbill  c.  Cole,  32  VL  93; 
Porter  t-.  Munger,  22  Vt  191;  Harrison  r. 
Edwards,  12  Vt.  648,  36  Am.  Dec.  364. 

United  Btatet. —  Wallace  c.  Agry,  4  Mason 
{U.  S.)    336,  29  Fed.  Cas.  No.  17,096. 

Thia  ia  ttu«  ai  to  the  malcer'a  liability  to 
the  payee  {Hyatt  v.  State  Bank,  8  Bush 
(Ky.)  193;  Barrett  e.  Dodge,  16  R.  I.  740, 
19  At).  G30,  27  Am.  SL  Rep.  777)  or  to  an 
indorsee  (Woodruff  r.  Hill,  116  Mass.  310), 
and  as  to  the  liability  of  the  indorser  (Roae 
«.  Park  Bank.  ^0  Ind.  94,  S3  Am.  Dec.  306 ; 
Hunt  c.  Standart,  15  Ind.  33,  77  Am.  Dec. 
79;  Chatham  Bank  v.  Allison,  IS  Iowa  357; 
Hfatt  V.  Stat«  Bank,  8  Buah  (Ey.)  193;  Dow 
V.  Rowell,  12  N.  H.  49),  of  the  drawer  [Craw- 
ford V.  Mobile  Branch  Bank,  6  Ala.  12,  41 
Am.  Dec.  33;  Fanners'  Nat.  Bank  r.  Sutton 
Mfg.  Co.,  62  Fed.  191,  6  U.  S.  App.  312.  3 
G.  C.  A.  1,  17  L.  R.  A.  595  Ifolloving  Tilden 
V.  Blair,  21  Wall.  (U.  S.)  241,  22  h.  ed.  632] ) , 
and  of  the  accepter  (Bissell  v.  Lewis,  4  Mich. 
4S0). 

87.  Tilden  v.  Blair,  2i  Wall.  (U.  S.)  241, 
22  L.  ed.  632. 

6S.  Alabama. —  Goodnuin  f.  Munka,  3  Port. 
(Ala.)  84. 

/tltnow.— Mineral  Point  R.  Co.  v.  Barron, 
83  III.  .165 ;  Evans  v.  Anderson,  78  III.  558. 

Maryland. —  Trasher  v.  Everhart,  3  Gill 
k  J.   (Md.)  234. 

Maatachueetia. —  Carnegie  v.  Morrison,  2 
Mete.  (Muss.)  381;  Bulfiier  f.  Roche,  11  Pick. 
{Mass.)  .36,  22  Am.  Dec.  350;  Pearaall  c. 
Dwight,  2  Moss.  84,  3  Am.  Dec.  35. 

Michigan. —  Biasell  v.  Lewis,  4  Mich.  450. 

Uiatisfippi. — ^Wood  P.  Gibbe,  35  Miss.  5.^9. 

W*w  Hampthire. —  Stevens  u.  Nor.ris,  30 
N.  H.  466. 

W#w  York.—  Hyde  V.  Goodnow,  3  N.  Y.  266. 

Vermont. —  Blodgett    r.     Durgin,     32     Vt 


B9.  Abibama 
(Ala.)  84. 

Connecticut. - 

—  Goodman 
-Pease    e. 

e.  Munka, 
Pease,    36 

8  Port. 
Conn. 

[I,  D,  2. 

a,(D).(B)] 

131,  95  Am.  Dec  225;  Smith  v.  iSmd.  3 
Conn.  263,  8  Am.  Dec.  183. 

lllinoit. —  Mineral  Point  R.  Co.  r.  Barron, 
83  111.  365;  Evans  v,  Anderson,  78  IlL  658. 

Joieo. —  Arnold  v.  Potter,  22  Iowa  194. 

Eentttcky. —  Steele  c.  Curie,  4  Dana  (Ky.) 

1. 

Louitiana. —  Chartres  p.  Caimea,  4  Mart. 
N.  S.  (La.)  1. 

Maine.—  Bell  v.  Pac^rd,  69  Me.  105,  31 
Am.  Rep.  251. 

Mamachuaeltt. —  Carnegie  r.  Morrison,  2 
Mete.  (Mass.)  381;  Bulger  v.  Roche,  11  Pick. 
(Mass.)  36,  22  Am.  Dec.  369;  Pearsall  *. 
Dwight,  2  Mass.  84,  3  Am.  Dec  35. 

Michigan. —  Bissell  v.  I«wiB,  4  Mich.  450. 

Ktw  Jersey. — Armour  v.  Michael,  36 
N.  J.  L.  92;  Varick  v.  Crane,  4  N.  J.  Eq.  IM. 

Kew  7ort.— Hyde  v.  Goodnow,  3  K.  Y. 
266;  Smith  v.  Smith,  2  Johns.  (N.  ¥.)  £35, 
3  Am.  Dec.  410;  Chapman  v.  Robertsoo,  t 
Paige   (N.  Y.)  627,  31  Am.  Dec.  264. 

Penntylvania. —  Benners  D.  Clemena,  68  Pa. 
St.  24. 

Utah.—  Crofoot  r.  Thatcher.  19  Utah  212, 
67  Pac.  171,  75  Am.  St.  Rep.  725. 

Vermont.—  Porter  P.  Munger,  22  Vt  191. 

Virginia. —  Warder  c.  AreFl,  2  Wash.  tV».) 
28?.  I  Am.  Dec.  4S3. 

eo.  Stickney  p.  Jordan,  5S  Me.  ID«.  4  Am. 
Hep.  251 ;  Orange  County  Bank  c.  Colby.  12 
N.  H.  520;  Peck  p.  Hibbard,  26  Vt  0B8,  62 
Am.  Dee.  605;  Wilson  p.  Lacier,  11  Gratt 
<Va.)  477. 

61.  Notes  are  governed  by  tbe  laws  of  ths 
state  where  executed  and  made  payable,  al- 
though tbe  maker  resides  and  intends  to  lue 
the  money  borrowed  in  another  state  where 
the  property  mortgaged  to  secure  the  paymeDt 
of  the  notes  is  situated.  New  Yorit  Cent. 
Trust  Co.  P.  Burton,  74  Wis.  329,  43  N.  W. 
141. 

62.  Aa  to  parttea  gensrally  see  infra,  XIV, 
C  [8  Cyc.]. 

The  holder'i  domicile,  howevei,  tbe  ritai  of 
the  debt  secured  by  a  note  irrespective  of  tlw 
whereabouU  of  the  note.  Owen  P.  UiUer,  ID 
Ohio  St.  136,  75  Am.  Dec.  602. 

63.  As  to  foim  of  action  see  infra,  XtV,  i 
18  Cyc.].  

As   to   putira   to   action   see   infra,  XlV, 

c  18  Cyc-]. 

Aa  to  pleadins  see  infra,  XIV,  D  [B  Oft.]. 

64.  Bee  tupra,  I,  D,  1,  >>,  (i). 
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(ti)  LbX  TsxpOMis.  A  bill  or  note  is  in  general  govern^  bj  the  law  which 
-was  in  force  when  the  paper  was  execnted ;"  and  the  extension  of  a  note  by 
agreement  after  the  statute  nae  changed  the  law  will  not  Bubiect  it  to  the  ehange 
o?  law."  If  a  foreizn  law  is  once  proved  the  bnrden  of  proof  of  change  is  npon 
tbe  partr  affirming  the  cbaaee."  On  the  other  hand  a  etatntory  change  passed 
before  the  execntion  and  takine  effect  after  the  execntion,  and  before  the  maturity 
of  a  note,  will  determine  the  time  for  its  presentment." 

b.  HeETOtlablUty.  If  a  bill  is  negotiable  bv  the  common  law  merchant  it  is 
presnmed  to  be  negotiable  by  the  law  of  the  place  of  contract  in  tlie  absence  of 
proof  to  the  contrary  ;**  and  the  law  of  the  place  of  contract  in  general  deter- 
mines the  n^rotiabihty  of  ttie  instniment,*'  except  so  far  as  it  may  be  controlled 
bv  tlie  place  of  payment,'"  or,  in  case  of  conflict  between  place  of  contract  and 
place  of  payment,  by  the  law  of  the  forum.''* 

e.  Form  of  Instrament  The  law  of  the  place  of  contract  regulates  in  gen- 
eral the  formalities  of  its  execntion,'"  and  if  invalid  there  by  reason  of  formal 


6S.  ThH  ia  tnu  u  to  th«  liability  of  tbe 
parttM  (Cook  v.  Matiul  Ins.  Co.,  b3  AU.  37 ; 
Evans  e.  Andenon,  78  111.  GG8;  Duenon  e. 
Alsop,  2T  Oratt.  (Ta.)  £S9),  the  amount  of 
damages  reeorenble  (White  e.  MoQullUn,  12 
Ia.  630;  Lermig  r.  Ralston,  23  Pa.  St.  137), 
the  rate  of  interest  (Seymour  v.  Contineotal 
L.  Ins.  Co.,  44  Coim.  300,  £6  Am.  Rep.  46B; 
White  V.  HcQuillan,  18  La.  630;  Kellogg  o. 
Lavender,  IS  Nebr.  2S6,  13  N.  W.  3S,  4S  Am. 
Bep.  339),  the  maturity  of  demand  notes 
(Seymour  v.  Continental  L.  Ina.  Co.,  44 
Com.  300,  26  Am.  Rep.  469),  the  discharge 
of  a  party  as  ioBotvcnt  (Lambert  o.  Scan£- 
naWan- American  Bank,  U  Minn.  I8Q,  6B 
N.  W.  834),  the  effect  of  a  new  promise  upon 
the  statute  of  limitationa  (Buckingham  v. 
Ott,  8  CV>]a.  fi87 ) ,  the  recoupment  of  usury 
paid  (Sims  ■>.  Squires,  80  Ind.  42;  Sager  e. 
Schnewind,  83  Ind.  204),  the  etatuU  abolish- 
ing days  of  grace  (Button  v.  Belding,  22 
H.  Y.  App.  DTt.  fll8,  48  N.  Y.  Suppl.  981), 
and  tbe  itatutory  restriction  on  transfers  by 
eertaio  corporations  (Bowlly  v.  Kline,  28 
Ind.  App.  659,  63  N.  E.  723). 

66.  Lambert  c.  ScandinavioD'American 
Bank,  M  Hinn.  IBS.  68  N.  W.  834. 

67.  Parks  v.  Evans,  6  Houst.  (Del.) 
576. 

6S.  Barlow  v.  Gregory,  31  Conn.  881,  where 
the  statute  made  tbe  day  named  in  the  note 
for  its  maturity  a  t^sl  holiday. 

69.  Alabama. — Holmes  r.  Ft.  OainesBank, 
120  Ala.  403,  24  So.  OSQ. 

Connecticut. —  Goff  v.  Billinghurat,  2  Root 
I  Conn.)  627;  Bowne  c.  Olcott,  2  Root(Coun.) 
353;  Elderkin  e.  Elderkin,  1  Root  (Conn.) 
139. 

Georgia. —  Hatcher  p.  Chamberabutg  Nat. 
Bank,  79  Os.  642,  5  S.  K  109. 

VaMacfuiMttA—  Warren  p.  Copelin,  4  Mote 
(Man.)   594. 

ITicM^on.  —  Barger  p.  Famham,  (Micb. 
1902)   90  N.  W.  £81. 

Ifuiotiri.— Stix  p.  Matthews,  76  Mo.  98; 
Tyrell  V.  Cairo,  etc.,  R.  Co.,  7  Mo.  App.  294. 

[JiHted  Btatat. —  Kansaa  8ar.  Banlc  v.  Na- 
tional Bank  of  Commerce,  38  Fed.  800. 

TO.  Especially  where  there  is  no  other 
pUoa  of  payment  expreaaed  (StrawbcangrPtdnt 


Bank  e.  Lee,  lir  Mieh.  12S,  76  N.  W.  444), 
or  where  the  same  place  is  named  for  plaee 
of  payment  (Cope  O.  Daniel,  9  Dana  {"Sy.) 
416;  Corbin  e.  Planters'  Nat.  Bank,  87  Ve- 
601,  13  B.  E.  98,  24  Am.  Bt  Rep.  673). 

71.  State  p.  Cobb,  64  Ala.  127;  Pordyee  ». 
Nelson,  91  Ind.  447;  Barger  P.  Famham, 
(Micb.  1902)  90  N.  W.  281;  Stix  v.  Mathews, 
63  Mo.  371. 

72.  Especially  where  it  ia  also  the  plaee 
of  payment  (Freemaii's  Bank  p.  Buckman,  16 
Oratt.  (Va.)  120]  or  place  of  contraet  (How- 
enstein  p.  Barnes,  6  Dill.  (U.  S.)  462,  12  Fed. 
Cefl.  No.  6,788,  20  Alb.  L.  J.  318,  3  Am.  L. 
Rec.  163,  9  Centr.  L.  J.  49,  8  Reporter  326, 
1  Wkly.  Jur.  249),  although  not  the  place  of 
indorsement  (Reddick  P.  Jones,  28  N.  C.  107, 
44  Am.  Dee.  68).  So  where  it  is  the  place 
of  indorsement  hut  not  of  original  ccHitraet 
(Hakes  v.  Terre  Haute  Nat  Bonk,  61  III. 
App.  601;  Grace  p.  Hannah,  6!  N.  C.  94), 
and  the  action  ia  brought  on  the  indorsement 
against  tbe  indorser  (Nichols  p.  Porter,  2 
W.  Ta.  13,  94  Am.  Dec.  600].  So  where  the 
forum  is  the  place  of  original  oontroct  and 
indorsement  but  not  of  payment  (Woods  P. 
Ridley,  11  Humphr.  (Teun.)  194)  or  where 
it  is  the  place  both  of  contract  and  payment 
but  not  of  indorsement  (Natchez  p.  Minor,  9 
Bm.  k.  M  (Miss.)  644,  48  Am.  Dec.  727). 
In  favor  of  negotiability,  however,  the  law  of 
tbe  place  of  payment  has  been  allowed  to  oon- 
trol  that  of  the  contract  and  forum.  Steroia 
p.  Gregg,  69  Ky.  481,  11  Ky.  L.  Rep.  686,  IB 
S.  W.  775.  But  the  real  pUce  of  contract 
and  payment  has  been  held  to  control  the 
place  of  delivery  by  mail  and  of  the  forum, 
although  the  effect  was  to  render  the  not«  non- 
n^otiable  and  lubject  to  defense.  Bhoe,  etc., 
Nat.  Bank  p.  Wood,  148  Mass.  663,  8  N.  B. 
753. 

73.  /Utnoit.— Evans  V,  Anderson,  78  HI, 
658. 

Vtwisaippi.— Wood  p.  Gibbs,  36  Hiia. 
659. 

yew  ,/er««v.— Da  Coeta  P.  Davis,  24  N.  J.  L. 
319. 

Veu)  ForH.— Hyde  P.  Qoodoow,  3  N.  t. 

BnjrlantL— Bilk  EzcL  Act,  |  78. 

ti.  D.  a. «] 
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defects  it  U  invulid  ever^vhere."  This  rule  is  one  of  general  application,"  but 
one  conntry  will  not  regard  or  enforce  the  rerenae  or  stamp  lawe  of  another 
conntry." 

II.  THE  ORIGINAL  CONTRACT." 

A.  Clasalfleatlon.  The  original  contract  is  either  an  order  for  payment,  as 
in  the  case  of  a  bill  of  exchange,  check,  draft,  or  order,^  a  promise  to  pay,  as  in 
the  case  of  a  promissory  note,  bond,  or  certificate  of  deposit ;"  or  a  secondary 
promise  by  way  of  guaranty  or  gnretyship  for  the  original  promise .^ 

B.  Particular  Contraets  —  l.  comtbact  of  dbawbb  —  a.  Nature  of  Contraet 
— (i)  CoyoiTiONAL  LiABiLTT — ^aI  Oenerol  Principlea.  The  drawer  is  the 
person  by  whom  a  bill  is  drawn.  The  inatrnment  signed  by  bim,  whether  bill  of 
exchange,  draft,  order,  or  check  is  in  the  form  of  an  order  addressed  to  the 
drawee  for  payment  of  money  to  be  made  by  the  drawee  and  there  is  no  express 
contract  on  the  drawer's  part.  The  law  merchant  has,  however,  attached  certtun 
implied  representations  and  promises  to  the  drawer's  signature  of  a  negotiable 
bill.*'  His  signature  is  a  representation  to  all  holders  of  the  bill  that  the  drawee 
has  f  nnds  of  the  drawer  to  meet  the  bill."  He  agrees  further  with  the  payee  and 
sabsequent  holders  that  the  drawee  will  accept  the  bill,  if  duly  presented,"  and 
that  the  drawee  will  pay  it  at  its  maturity  on  due  presentment ;  ^  and  that  he  will 
pay  it,  if  the  bill  is  duly  presented,  acceptance  or  payment  refused,  and  due 
notice  of  such  refusal  given  to  him."    The  drawer's  contract  with  the  drawee 

of  Exchange  Act,  section  72,  now  providu 
that  «uch  a  bill  sh&ll  not  be  invalid  for  tiw 
WBJit  of  such  Btamp. 

77.  The  contncta  entered  into  by  the  pu- 
ties  to  «  bill  or  note  aie:  (1)  The  origiitl 
contract  or  contracts  made  upon  ita  inceptioD 
or  deUveiy  which  are  here  conaidered.  (2|In 
the  caee  of  a  bill  the  acceptance  of  the  ordtr 
(see  infra,  JV;  V).  (3)  The  transfer  om- 
tracts  {see  infra,  VI). 

78.  See  infra,  II,  B,  1 ;  II,  B,  2;  II,  B,  e. 

79.  Bee  infra,  II,  B,  3;  II,  B,  6. 

80.  See  infra,  II,  B,  4;  U,  B,  S;  II. 
B,  6. 

81.  Non-negotiable  hllla. — ^Where  the  dnir- 
er'«  .obligation  ia  to  the  payee  "alone"  the 
indorsee  cannot  maintain  an  actiiMi  agaiiut 
*""'      Hackney  v.  Jones,  3  Humphr.   (Tcdil) 


liott,  Ifl  N.  H.  102;  Van  Schslck  t>.  Edwards, 
£  Johns.  Cas,  (N.  Y.)  366;  Kanaga  v.  Tay- 
lor, 7  Ohio  St.  134,  70  Am.  Dee.  62;  Palmer 
t).  Yarrinffton,  I  Ohio  St.  2S3. 

7&.  It  naa  been  kppHed  to  determine  the 
sufficiency  of  a  scroll  seal  (Warrai  r.  Lynch, 
Q  Johns.  (K.  Y.l  239),  of  a  parol  acceptance 
<Mason  c.  Douaay,  35  III.  424,  86  Am.  Dec. 
368;  Rutland  Bank  v.  WoodnifT,  34  Vt.  89; 
Scudder  v.  Union  Nat.  Bank.  81  U.  S.  408,  23 
L.  ed.  246),  of  a  parol  agreement  to  accept 
(Hubbard  v.  Yorkville  Exch.  Bank,  72  Fed. 
234,  38  U.  S.  App.  289,  18  C.  C.  A.  626 ;  York- 
ville Exch.  Bank  v.  Hubbard,  f&  Fed.  112,  26 
U.  8.  App.  133,  10  C.  C.  A.  ZQE),  of  an  au- 
thority to  draw  on  the  promisor  (Bissell  v. 
Lewis,  4  Mich.  460),  of  a  blank  indorsement 
(Trimbey  v.  Vignier,  1  Bing.  N.  Cas.  lEl,  27 
E.  C.  L.  684,  6  C.  *  P.  26,  2S  E.  C.  L.  303,  3 
L.  J.  C.  P.  246,  4  M.  A,  S.  606 ) ,  as  against  the 
maker  in  a  suit  by  the  indorsee  (De  la  Cbau- 
mette  v.  Bank  of  England,  0  B.  &  C.  208,  17 
E.  C.  L.  100).  of  an  indorsement  without 
statutoiy  certificate  of  consideration  (Moors 
V.  Clopton,  22  Ark.  126),  and  of  a  transfer 
by  deliveiy  without  indorsement  (Roosa  d. 
Crist,  17  III.  460,  65  Am.  Dec.  679). 

76.  James  v.  Catherwood,  3  D.  &  R.  190; 
Wynne  v.  Jackson,  2  Ruas.  351.  Especially 
if  the  bill  is  payable  in  the  place  where  suit 
ia  brought  (Ludlow  C.  Van  Eensaelaer,  1 
Johns.  (N.  Y.)  84)  or  if  the  stamp  act  sim- 
ply relates  to  the  admissibility  of  the  instru- 
ment In  evidence  (Pant  v.  Wller.  17  Oratt 
(Vs.)  47)  Lombert  e.  Jones,  2  Patt.  A  H. 
(Va.)   144). 

Fonnerly  bills  drawn  in  any  part  of  the 
British  empire  required  stamping  aocording 
to  the  law  of  that  place.  Ol^g  P.  Levy,  3 
Oampb.  IBS;  Alvea  e.  Hodgson,  2  Eap.  62B, 
T  T.  R.  241,  4  Rev.  Rep.  4SS.  But  tbe  Bill* 
[I.  D.  2.  o] 


618. 

88.  Eeuertematte  v.  Morris,  101  N.  Y.  63, 
4  N.  E.  1,  64  Am.  Rep.  667. 

83.  Cummings  v.  Kent,  44  Ohio  St  9i.  * 
H.  E.  710,  S8  Am.  Rep.  796  [affirming  S  01ii» 
Dec.  (Reprint)   1178,  12  Am.  L.  Rec  163]. 

As  to  presentment  for  acceptance  see  iii/ra, 
IV. 
Aa  to  acceptance  see  tn^,  V. 

84,  As   to  preaenUuent  far  paymat  m* 

As  to   paifment  see  infra,  XI. 

86.  The  Negotiable  InatnunentB  !•■«,  Mo- 
tion 111,  reads:  "The  drawer  by  dnviig 
the  instmmcnt  admits  the  existence  of  Uw 
payee  Eind  hia  then  capacity  to  indorse;  fA 
engages  that  on  due  presentment  the  iostrn- 
ment  will  be  accepted  and  paid,  or  both,  te- 
cording  to  its  tenor,  and  that  if  it  be  d>i- 
honored  and  the  necessary  proceedings  oa 
dishonor  be  duly  taken,  be  will  pa;  tht 
amount  thereof  to  the  holder,  or  to  an;  Bch- 
■equent   indorser  who   may   be   compelled  t» 

KJ  it.     But  the  drawer  may  insert  in  tba 
itnunent  «a  express  stipulation  iMg«li*lK 
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is  that  he  will  credit  the  dr&wee  with  the  amount  of  the  bill  when  paid  by  him, 
uid  will  reimburBe  him  for  anypayment  not  previously  provided  for." 

(b)  Non-Acceptanae  —  (1)  Kxpdbal  bt  Dbawee,  Snbject  to  the  conditions 
of  preaentment  and  notice,  it  the  drawee  refoses  to  accept  the  bill,  the  drawer 
becomee  immediately  liable  for  its  payment  to  the  holder^  The  holder's  right  to 
ine  the  drawer  on  non-acceptance  of  the  bill  is  not  waived  by  his  afterward  hav~ 
lag  it  presented  and  protested  for  non-payment,"  and  the  drawer's  liability  on  th» 
drawee's  refusal  to  accept  is  not  aEEeoted  by  a  snlweqnent  acceptance  of  the  bill.*^ 

(2)  Conditional  Aookptahoe.  If  the  holder  takes  a  qualified  acceptance  "■  h& 
will  discliar;^  the  drawer,"  unless  the  latter  consent"  or  iiad  no  right  to  draw  a. 
bill  upon  the  drawee." 

(3)  AocEFTANCB  SuPBA  Photbbt.  After  non-acceptance  by  the  drawee  th» 
acceptance  of  the  bill  by  another  for  the  honor  of  the  drawee  or  of  an  iodorser 
will  not  affect  the  drawer's  liability.** 

(o)  N<m-Paym£nt  —  (1)  Refusal  by  Dbawbb.  Subject  to  the  requirement 
of  aue  notice  the  drawer  becomes  liable  for  the  paymout  of  the  bill  on  its  non- 
payment at  maturity  by  the  accepter  or  drawee." 


or  limiting  hie  own  linbilitj  to  the  holder." 
Bo  klao  Bills  Exch.  Act,   f  fiS. 

The  CalifomU  dvU  code,  section  3177, 
mslces  the  drawer  liable  as  the  first  Indorser 
of  a  negotiable  instrument. 

S6.  See  i»ira,  II,  B,  1,  a,  (IT). 

87.  Aiaham». —  Evans  n.  Bridgea,  4  Port. 
(Ala.)   348. 

CotmeetMiul. —  Sterry  t).  Robinson,  1  Daj 
(Conn.)   II. 

jroryland.— Schuchardt  v.  Hall,  3e  Md.  SBO, 
11  Am.  Rep.  614. 

Mauoohuaeftt. —  Lenox  v.  Cook,  8  Mass. 
400;  Watson  e.  Loring,  3  Uaw.  567. 

PentuyliNima. —  Taan  o.  Le  Oaux,  I  Testes 
(Fa.)   204. 

SoulA  Can>{>fM. —  Winthrop  o.  Pepoon,  1 
Ba]r   (S.  C.)   468. 

TeiKW.— Wood  c.  McMeans,  23  Tex.  481. 

railed  jS late*.— Watson  P.  Tarpley,  18  How. 
(U.  S.)  517,  15  L.  ed.  600. 

en^lond.— Bright  a.  Purrier,  Bull.  N.  P. 
269,  3  Burr.  1687 ;  Milford  D.  Mafor,  1  Dougl. 
56;  BallingElls  f.  Oloater,  3  East  481,  4  Esp. 
268;  Whitehead  v.  Walker,  11  L.  J.  Ezoh.  IM, 
9  U.  &  W.  606. 

llie  Nesotiable  Inttnunents  Law,  section 
248,  provides:  "When  a  bill  is  dishonored 
by  Don-Bcoeptance,  an  immediate  right  of  re- 
oonne  against  the  drawers  and  indoraers  ac- 
crues to  the  holder  and  no  presentment  for 
payment  ia  necessary."  So  also  Bills  Gsch. 
An,|43. 

Hon-nesotiable  older. — The  payee  of  an  or- 
der payable  out  of  a  particular  fund,  and  not 
expressed  to  be  for  value  received,  wliich  has 
never  beai  presented  for  acceptance  or  pay- 
ment, cannot  maintain  an  action  thereon 
•gainst  the  drawer,  although  the  latter  ad- 
mitted the  amount  to  be  due  from  him  to  the 
payie.  Wheeler  c.  Souther,  4  Cusb.  (Mass.) 
6(M.  And  in  a  non-negotiable  order  by  A  on 
B  for  payment  in  lumber  it  has  been  hijd  that 
tbere  u  no  undertaking  on  A's  part  to  pay 
the  same  in  cose  of  wn  refusal.  Hyland  v. 
Blodgett,  9  Oreg.  166,  42  Am.  Rep.  799. 

88.  Decatur  Branch  Bank  o.  Hodges,  IT 
Ak.  42;  Lowx  t>.  Qvik,  8  Moss.  400;  Hi<^- 


ling  p.  Hardey,  1  Moore  C.  P.  81,  7  Taunt.  " 
312,  2  E.  C.  L.  378. 

89.  Merchants'  Nat  Bank  e.  McCarger,  9 
Eeisk.   (Tenn.)  401. 

90.  Heed  not  accept  qualified  acceptance. — 
When  on  order  is  payable  on  presentment,  an<t 
is  presented  within  a  reasonable  time,  tha 
payee  is  not  bound  to  take  an  acceptance  on 
time  from  the  drawee  but  may,  on  the  tatter's 
refusal  to  pay  at  once,  proceed  immediately 
against  the  drawer.  Qallogher  V.  Raleigh,~7 
Ind.  I.    See  also  in/ra,  V,  B,  I,  note  27. 

01.  Minehart  D.  Haudlin,  37  Ark.  270 ;  Qib- 
son  V.  Smith,  76  Oa.  S3;  Bridge  v.  Living- 
ston, 11  Iowa  57  (an  acceptance  to  pay  in  in* 
sUlmentfl}.    See  also  infra,  V,  B,  1,  note  31. 

82.  Knox  o.  Reeside,  1  Miles   (Pa.)   294. 

63.  Tavlor  v.  Newman,  77  Uo.  2S7. 

M.  Chitty  Bills  386. 

OB.  /IJtnois.  —  Bickford  i).  Chicago  Firdt 
Nat.  Bank,  42  III.  238,  89  Am.  Dec.  436. 

/mftona. —  Sweetser  P.  Snodgrass,  7  Ind, 
App.  609,  34  N.  E.  842. 

JtfaeeochwMffs. —  Shepiard,  etc..  Lumber  Co. 
r.  Eldridge,  171  Maas.  SIS,  CI  N.  E.  9,  6S 
Am.  St  Rep.  446,  41  L.  R.  A.  617. 

Weto  yoAc. —  Manchester  e.  Braedner,  lOT 
N.  Y.  346,  14  N.  E.  405,  1  Am.  St.  Rep.  82B; 
Hargous  O.  I^hens,  3  Ssndf.  (N.  Y.)  213; 
Mottram  e.  Mills.  1  Sandf.  (N.  Y.)  37;  Fos- 
ter t>.  Dayton,  10  Daly  (N.  Y.)  225;  Suck- 
ley  x>.  Furse,  16  Johns.   (N.  Y.)  338. 

Vvn\  Carolina. —  Hawea  p,  Blackwell,  lOT 
N.  C.  196,  12  S.  E.  245,  22  Am.  St.  Rep.  870. 

Okio. —  Cummings  v.  Kent,  44  Ohio  St.  92p 
4  N.  E.  710,  68  Am.  Hep.  796. 

Tenrietaee. —  Schoolfleld  p.  Moon,  9  Heiak. 
(Tenn.)   171. 

Tewaa. —  Lewis  v.  Parker,  33  Tex.  121,  espe- 
cially wliere  the  acceptance  was  for  the  draw- 
er's accommodation. 

Wiaotmain. —  Batavian  Bank  e.  North, (Wis. 
1902)  90  N.  W.  lOlQ,  although  the  check  waa 
not  to  be  presented  until  the  drawer  provided 
funds,  the  drawer  having  failed  so  to  pro- 
vide within  a  reasonable  time. 

United  Statei. —  Armstrong  P.  BroUski,  4» 
Fed.  B03,  holding  that  the  drawer  is  liable  on 
[lI.B.f,^(l).(c).(l)] 
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(2)  Paymbnt  Supra  Pbotkst.  The  payment  of  a  bill  supra  proteH  is  not  ■ 
eatisfaction  of  the  bill,  if  made  for  the  Iionor  of  any  party  who  ia  aecondarilT 
liable,  and  the  rights  of  the  pu^y  honored  pass  in  snch  cose  to  the  payer  witn 
the  same  rights  of  action  againet  prior  parties.** 

(n)  Certijicaiion  of  Check.  A  check  being  payable  on  presentment  its  certifi* 
cation  is  often  to  be  regarded,  as  against  the  drawer,  as  a  payment  by  vliich  he  it 
discharged.  This  is  so  where  the  certitication  is  procured  by  the  holder  after  the 
check  has  been  delivered."  On  the  other  hand  the  drawer  will  not  be  discliarged 
by  a  certitication  procnred  by  liimaelf." 

(ii)  Place  of  Payment.  The  drawer's  contract  is  for  payment  at  the  place 
where  the  bill  was  drawn,  if  no  other  place  is  expressed  or  indicated  in  the  oilL" 

(ill)  CoNamsRATlON.  The  presnmptioQ  in  the  drawing  of  a  bill  is  that  the 
drawee  has  f nnds  of  the  drawer  for  the  parpoee.*  A  bill  may,  liowever,  be 
drawn  by  an  agent  on  his  principal  for  the  purpose  of  paying  the  drawee's  debt 
to  the  payee.'  Or  the  drawer  may  be  the  payee's  agent  and  the  bill  be  drawn  on 
tlie  payee's  debtor  for  the  pnrpoee  of  transmitting  the  payment  directly  to  the 


non-ptiTineiit  of  his  check  as  "  agent,"  al- 
though he  had  directed  the  bank  to  paj  the 
check  out  of  another  account  kept  in  hJs  in- 
dividual name. 

The  Negotiable  lastroiiMDta  Law,  section 
144,  provides  for  "  imniedjate  right  of  re- 
course to  all  particH  secondarily  liable"  on 
dishonor  hj  non-pajment. 

Payment  after  conditional  acceptance. — 
The  drawer  b  liable  only  on  the  accepter's 
failure  to  pay  according  to  the  terms  of  his 
acceptance.  Andrews  v.  Bag^,  Minor  (Ala.) 
173,  12  Am.  Dec.  47 ;  Campbell  V.  Pettengill, 
7  Me.  128,  20  Am.  Dec  34B;  Gallery  f>.  Prin- 
dle,  14  Barb.   (N.  Y.)    186. 

Where  Mveial  parts  have  been  accepted  and 
the  accepter  baa  paid  the  first  part  and  re- 
fused payment  of  the  second  the  drawer  for 
whose  benefit  both  parts  were  n^[otiated  will 
be  liable  to  the  holder  of  the  second  part. 
Wright  n.  McFall,  8  Ia.  Ana.  120. 

Hon-negotiable  order.— -The  drawer  of  sn^ 
order  may  be  sued  on  the  common  counts  on 
non-payment  of  the  order.  Pleiss  f.  Manle,  t 
Miles    (Pa.)    186. 

98.  Mertens  v.  Winnington,  1  Esp.  112, 
And  see  infra,  XII,  B,  8,  c. 

07.  National  Commercial  Bank  r.  Miller, 
77  Ala.  168,  64  Am.  Rep.  60;  Neg.  Instr.  L. 
t  324.  See  also  Bait^  and  BANEiira,  G  Gyc. 
£42,  note  21.  But  writing  the  word  "ac- 
cepted "  across  a  check  and  making  a  pay- 
ment on  account  does  not  discharge  the 
drawer,  the  payee  not  consenting  to  any  delay. 
Wsrreasburg  Co-operative  Bldg.  Assoc  e.  Zoll, 
S3  Mo.  94. 

eS.  Bom  c.  Indianapolis  First  Nat.  Bank, 
123  Ind.  78,  24  N.  E.  173,  18  Am.  Bt  Bep. 
312,  T  L.  R.  A.  442;  Cincinnati  Oyster,  etc., 
Co.  V.  National  Lafayette  Bank,  61  Ohio  Bt. 
106.  36  N.  E.  833.  Although  he  procured  it 
at  the  payee's  request.  Randolph  Nat  Bank 
V.  Homblower,  ISO  Mass.  401,  35  N.  E. 
850. 

Known  insolvency  of  accqttei. —  The  draw- 
er's liability  on  a  check  is  not  atTccted  by  the 
fact  tliat  all  the  parties  knew  at  the  time  the 
drawee  accepted  the  check  that  the  bank  had 
suspended,  and  that  the  drawer  had  funds 
[II,  B,  1.  fc  (1),  (0),  (J)] 


therein  to  an  amount  greater  than  that  of  the 
check.  American  Emigrant  Co.  v.  Clark,  47 
Iowa  671,  In  case  of  the  accepter's  inaol- 
venqr  the  bolder  waivee  no  rigbta  ag«inst  the 
drawer  by  giving  notice  to  the  asaignee  of  the 
accepter  not  to  pay  over  any  money  to  the 
drawer  out  of  assets  which  nuRht  eome  to  hia 
hands  in  that  capacity.  Bicldord  o.  Chicago 
First  Nat.  Bank,  42  III.  238.  89  Am.  Dec  436. 

99.  Aa  to  the  drawer's  liability  for  dam- 
ases  this  is  true  (Page  o.  Page,  24  Mo.  505; 
Bouldin  v.  Page,  24  Mo.  694;  Price  v.  Vtgi, 
24  Mo.  66;  Lennig  c.  Ralston,  23  Fa.  St 
137),  even  where  the  place  of  payment  is 
shoim  by  the  drawees  address  (Kuend 
u.  Elvers,  14  La.  Ann.  3B1,  74  Am.  Dec 
434). 

The  diawer'a  right  to  demand  and  notice 
Is  also  determined  by  the  law  of  the  pls<a 
where  the  bill  is  drawn.  Raymond  v.  Hmoms, 
11  Tei.  64. 

The  drawet*!  release  by  diacturge  in  bank- 
mptcy  te  also  governed  by  the  law  of  the 
place  where  the  bill  was  drawn  and  not  Vq 
that  of  the  place  of  payment.  Potter  v. 
Brown,  6  East  124,  1  Smith  K.  B.  361,  7  Ber. 
Rep.  663. 

Lez  led  aolntioaia  determinea  the  drawer's 
liability  aa  to  rate  of  intemt  and  usuiy  is 
acceptance,  the  accepter  tieing  governed  by 
that  law  and  being  the  principal  debtor. 
Brownell  e.  Freese,  36  N.  J.  L.  235,  10  Am. 
Rep.  239.  It  also  determines  the  drawei'i 
liability  on  the  question  of  the  sufficiency  of 
form  of  indoreeioeiit  made  in  another  oouty 


Denio,  J.,  said :  "  When,  therefore,  he  di- 
rected the  drawees  to  pay  to  the  order  of  ths 
payee,  he  must  be  intended  to  eontemplsia 
that  whatever  would  be  understood  in  Nnr 
York  to  be  the  payee's  order,  was  the  thing 
which  be  intended  by  that  expression  in  tka 
bill." 

1.  Heuertematte  C.  Morris,  101  N.  Y.  U, 
4  N.  E.  1,  54  Am.  Rep.  657. 

2.  In  such  case  the  drawer  still  reiaaiBi 
liable  to  tbe  holder  individually,  although  U> 
relation  to  tbe  drawee  is  known  (NeiAall  «■ 
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Ctyee.  In  sach  case  the  drawer  is  not  liable  to  the  payee  in  the  United  St&tes,* 
at  is  held  to  be  liable  in  England.*  Or  it  may  be  arawa  iar  the  accommodation 
of  the  drawee  or  payee,^  or  as  a  gift  or  donatio  oauta  mortis  to  the  payee.* 

(it)  Liability  to  Dravtss.  The  drawer  contracts  by  iinplioation  with  the 
dnwee  to  reimburse  any  payment  made  by  him  on  the  bill,  if  fnnda  have  not 
been  provided  by  tlie  drawer  for  the  payment,''  and  thifi  is  the  case  where  a  depoe- 
itor'e  checks  overdraw  hia  accoant  with  the  drawee  bank.*  If  the  bill  is  accepted 
and  paid  by  the  accepter  for  the  accommodation  of  the  drawer  the  law  implies  a 
promise  on  the  drawer's  part  to  indemnify  the  accepter;*  and  if  such  accommo- 
aation  accepter  pays  the  bill  he  can  sae  the  drawer  on  such  implied  prouiiEe,"'  and 
Biay  sae  with  the  drawer  a  third  party  who  haa  made  himself  co-drawer  by  indors- 
ing the  bill  at  the  time  of  its  delivery ;  "■  but  his  payment  extingniebee  tlie  bill, 


Daalap,  14  Me.  ISO,  31  Am.  Dec.  46;  Lead- 
bitttr  p.  Farrow,  6  M.  ft  S.  546,  17  Kev.  Bep. 
345)  and  altlunigh  the  bill  direct*  a.  charga 
to  the  principal's  account  (Mayhew  v.  Prince, 
11  Mass.  54).  Contra,  where  the  principal 
was  disclosed.  Roberts  v.  Austin,  G  Whsrt. 
(Pa.)  313  [reverting  Z  Miles  (Pa.)  264]. 
gee  too  Hall  v.  Couk,  13  K;.  L.  Rep.  606,  IT 
8.  W.  1022,  where  the  case  was  decided  aa  a 
question  of  pleading. 

3.  Jonee  t>.  Lathrop,  44  Ga.  398;  Mechaa- 
ics'  Bank  r.  Earp,  4  Rawle  (Pa.)  384. 

4.  Sowerbf  c.  Batcher,  2  Cr.  ft  M.  368,  3 
Ii.  J.  Exeh.  80,  4  Tjn/.  320;  Le  Fevre  v. 
Uoyd,  1  Marsh.  316,  G  Taunt.  740,  IS  Bey. 
£ep.  644.  1  E.  C.  L.  363. 

5.  See  >n^,  HI,  B,  3. 
a.  See  iitfra,  III,  B,  4. 

7.  Church  c.  Swope,  SB  Ohio  St.  403. 

8.  JIHuoi..— Casey  v.  Carrer,  42  lU.  226; 
llomas  V.  Intematlonal  Bank,  46  111.  App. 
4<1. 

Iowa. —  Bremer  County  Bank  e,  Moree,  73 
Iowa  2S9,  34  N.  W.  863. 

ITotne.-^  Franklin  Bank  r.  Byram,  39  Me. 
489.  63  Am.  Dec  S43. 

Mauachutelti. —  Hubbard  e.  Charleetown 
Branch  R.  Co.,  11  Mete.   (Masa.)   124. 

Michigan. —  Frankenberg  v.  Decatur  First 
Nat.  Bank,  33  Mich.  46. 

Hew  York. —  BuSalo  Mar.  Bank  c.  BuUer 
Colliery  Co.,  62  Hun  (N.  Y.)  612,  S  N.  Y. 
Suppl.  291,  23  N.  Y.  St.  31S  laffirmed  in 
m  N.  Y.  895,  25  N.  E.  761,  34  N.  Y.  St. 
1011]. 

HoTih  Carolina. —  Dowd  t>,  Stephenson,  lOS 
S.  C.  4B7.  10  S.  E.  1101. 

PmuyltKinia. —  U.  S.  Bank  p.  Maealeeter, 
8  Pa.  St.  ■(75.  But  so  far  as  the  form  of  pro- 
wdure  (statutory  judgment  by  default)  ia 
roncemcd,  an  accidental  overdraft  is  said  to 
Dative  the  idea  of  an  actual  contract  and  to 
lake  it  out  of  the  cat^[ory  of  "  contract  for 
the  loan  or  advance  of  money."  Farmers', 
etc.  Bank  v.  Sellers,  2  Miles  (Pa.)  32g.  And 
where  the  drawer  made  his  check  payable  at 
a  future  day  and  on  the  day  named  paid  the 
amount  of  it  to  the  payee  without  receiving 
tie  check  in  return,  and  a  year  afterward  t^e 
"irawee  of  the  check  paid  it,  when  the  drawer 
had  DO  funds  in  the  bank,  it  was  held  that 
evideoce  of  a  custom  of  the  hank  to  pay  ovbt- 
orafts  of  solvent  drawen  was  inadmissible 
and  that  the  drawer  was  not  liable.    I^neaa- 


ter  Bank  v.  Woodward,  18  Pa.  St.  367,  67  Am. 
Dee.  613. 

United  Btatea. —  Bell  t>.  Davidson,  3  Wash. 
(U.  8.)  328,  3  Fed.  Cas.  No.  1,246,  unless 
there  is  an  .express  direction  to  charge  to  the 
account  of  another. 

But  a  suit  on  the  implied  piomiae  i>  a 
waiver  of  the  tort  and  is  subject  to  the  gen- 
eral right  of  set-off.  U.  S.  Bank  d.  Macales- 
ter,  0  Fa.  St.  476. 

Aa  to  the  drawer's  liability  for  interest  see 
Mi/Tw,  XIV,  a  {8  Cyc]. 

Application  of  deporita. —  When  a  cus- 
tomer of  a  bank  who  has  overdrawn  bis  ao- 
Munt  makes  a  deposit  the  presumption  is,  in 
the  absence  of  evidence,  that  the  deposit  was 
general  and  was  made  and  received  toward 
the  payment  of  the  overdraft.  Nichols  v. 
State,  46  Nebr.  710,  66  N.  W.  774.  Although 
it  may  be  known  by  the  bank  not  to  be  his 
private  mon^.  Hale  o.  Richards,  30  Iowa 
Ui,  46  N.  W.  734.  But  see  oontra,  U.  8. 
Bank  0.  Macalaster,  9  Pa.  St.  47fi. 

9.  Martin  v.  Muncy,  40  La.  Ann.  190,  3  So. 
•40. 

10.  Dickerson  v.  Turner,  15  Ind.  4;  Pom- 
eroy  v.  Tanner,  70  N.  Y.  547;  Griffith  v. 
Road,  21  Wend.  (N.  Y.)  502,  34  Am.  Dec. 
267;  Chester  Nat  Bank  v.  Ounhouse,  17  S.  C, 
489;  Christian  c.  Keen,  60  Va.  369. 

But  this  contract  to  indemnify  does  not 
nseeaaarily  extend  to  costs  of  action  against 
accepter.  Bagnatl  p.  Andrews,  7  Bing.  217, 
9  L.  J.  C.  P.  0.  8.  21,  4  M.  ft  P.  63B,  20 
E.  C.  L.  103. 

11.  Principal  or  nirety. —  He  may  recover 
against  alt  drawers,  if  there  are  several,  al- 
though one  is  a  surety  for  the  other  (Swilley 
V.  Lyini,  16  Ala.  662)  and  known  to  the  ac- 
eommodiition  accepter  as  such  (Suydam  c. 
Westfall,  2  Den.  (N.  Y.)  205  [reversing  4 
HiU   (N.  Y.)  211]). 

But  the  accepter  cannot  look  to  the  drawer, 
where  both  drawer  and  accepter  have  signed 
for  the  accommodation  of  the  payee  ( Bamet 
p.  Young,  26  Ohio  St.  7),  where  such  drawer 
and  accepter  have  both  signed  for  the  accom- 
modation of  another  drawer  (Turner  r.  Brow- 
der,  6  Bueh  (Ky.)  216),  or  where  the  last 
drawer  has  added  the  word  "  surety  "  to  his 
name  and  the  accepter  signed  for  the  accom- 
modation of  the  other  drawer  (OriflBth  v. 
Heed,  21  Wend.  (N.  Y.)  602,  34  Am.  Dec. 
267). 

[U.  B.  1.  a,  (OF)] 
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mnd  hie  action  agunst  the  drawer  ie  on  the  implied  contract  aud  not  on  the  bill." 
He  may  also  retain  or  proceed  against  f  ande  which  have  been  subjected  to  its 
payment  by  agreement  with  the  drawer,"  bnt  an  action  can  only  be  brought  bj 
the  drawee  on  the  overdraft  or  accommodation  acceptance  after  he  has  paid  the 
bill." 

(v)  RWTBICTED  LiABUJTY.  The  drawer's  liability  may  be  (jnalified  by 
«spresB  terms  "  or  the  bill  may  contain  an  express  condition  of  which  the  per- 
Jormance  mast  be  shown ; "  bat  in  seneral  the  addition  of  words  of  description 
like  "  agent "  or  "  snrety  "  after  the  drawer's  signature  will  not  affect  his  personal 
liability  to  holders  of  tne  paper." 

(ti)  Joint  Drawers,  a  bill  like  a  note  may  be  signed  by  several  individual 
names  as  drawers.     In  such  case  there  will  be  in  General  a  Joint  liability." 

{vn)  AoxiaBlONs  Impued.  The  law  impnes  certain  admissions  on  the 
drawers  part  from  tho  drawing  of  a  negotiable  hill  or  order.  Thus  he  admits  tiie 
payee's  legal  capacity  to  receive  and  indorse  the  bill.'*  He  also  admits  the  payee's 
authority  to  act  aa  public  officer**  or  as  a  corporation;"  and  in  like  manner  a 
drawer  who  knows  the  payee  named  in  tlie  bill  to  be  tictitioos  cannot  set  up  the 
fact  in  bis  defense  against  a  hona  fde  holder,** 

12.  Church  c.  Bwope,  38  Ohio  Bt.  493. 

13.  Ob  the  Oiawera  insolvency  bafon  tha 
Inll  matniei  the  drawee's  lien  on  the  fund  de- 
posited will  be  for  the  whole  amount  of  the 
Iiill  at  maturitj  without  deducting  a  discount 
for  premature  payment  (Coata  v.  Donnell,  04 
N.  Y.  1^),  although  the  funda  of  a  solvent 
drawer  in  the  hands  of  a  drawee  cannot  be 
applied  to  the  paper  before  its  maturity 
<Parks  p.  Ingram,  22  N.  H.  283,  M  Am.  Dec 
163). 

14.  LouiatOfw. —  Porter  e.  Suididge,  32  La. 
Ann.  449. 

Vew  Jertej/. — Suydam  p.  Combe,  16  N.  J.  L. 


J  33. 

Pennsylvania.— De  Barry  c.  Withers,  44 
Fa.  St.  350. 

Tenneatee. —  Planters*  Bank  v.  DouKlasa,  2 
Head  (Tenn.)  699,  foreclosure  of  collateral 
mortgage. 

yirffinia. —  Christian  o.  Keen,  80  Va.  360, 
^Or  be  must  discharge  the  drawer  from  far- 
ther liability  on  the  bill.  Braxton  t>.  Willing, 
4  Call   (Va.)   288. 

United  States. —  Parker  P.  U.  S.,  Pet.  0.  0. 
W-  S.)   £«2,  18  Fed.  Gas.  No.  10,760. 

Hw  Action  will  not  he  supported  by  mere 
«eceptaace  (Planters'  Bank  p.  DouRlaaa,  2 
Siead  (Tenn.)  6S0)  or  payment  made  after 
action  b«run  (Suydam  p.  Combs,  15  N.  J.  L. 
1133),  and  the  payment  is  not  complete  if  the 
xemittanoe  made  for  it  is  stopped  by  the  ac- 
•cepter  before  it  reaches  the  holder  and  the 
drawer  is  not  charged  with  the  payment 
<CaTleT  V.  Potter's  Bank,  (Tenn.  Ch.  1S07) 
46  S.  W.  328). 

16.  Jones  v.  Hdliger,  ,36  Wis.  149;  Bills 
£Kch.  Act,  f  16. 

lUnstratlona. —  Thus  the  drawer  of  an  order 
payable  to  a  person  named  "  when  Mr.  Daldn 
Tetires  the  notes  of  Dakin  k  Co.,"  is  not  liable 
to  the  person  named  od  non.payment  by  the 
draivee  after  Dakin  had  retired  the  notes,  un- 
less notice  was  given  to  the  drawee  that  the 
-notes  had  been  retired  (Dakin  t>.  Graves,  48 
31.  H.  45 ) ;  the  bill  may  be  made  payable  out 
a<  a  special  fund  (see  supra,  I,  C,  1,  d,  (n), 

[n,  B.  1.  fc  (nr)] 


raneous  agreement  for  acoeptanoe  payablt 
"  out  of  the  first  money  of  the  drawer  "  that 
ahould  come  to  the  drawee's  hands  (Travia 
p.  DulTau,  £0  Tex.  40),  and  although  such  a 
provision  in  the  bill  renders  it  non-negotiable 
this  will  not  aSeet  the  drawer's  liability  to 
the  payee  (Jollilfe  v.  Higgins,  a  Munf.  (Vs.) 
S) .  But  the  holder  of  such  a  bill  cannot  sue 
the  drawer  on  a  general  liability  on  the  bill 
without  proof  as  to  fund  received  (Nichols 
V.  Itavjs,  1  Bibb  (Ky.)  490),  especially  where 
the  fund  referred  to  was  withdrawn  by  the 
drawer  after  he  bad  induced  the  holder  not 
to  present  the  bill  for  payment  (North  t. 
Cai^bell,  72  DL  380). 

le.  Aa  to  pleading  performance  of  condi- 
tion see  infra,  XIV,  D  [3  Cyc] . 

17.  See  supra,  I,  C,  1,  e,  (I),  (■),  (2), 
(d);  in^,  II,  B,  6,  a,  (n). 

18.  In  Louisiana  a  bill  requesting  the  draw- 
ees "  to  charge  the  same  to  account,"  signed 
by  the  drawers,  binds  the  latter  jointly  only 
and  not  in  aolido.  Cooper  v.  Folk,  2  Ia.  Ann. 
1S8. 

19.  Bankmpt.—  Drayton  v.  Dale,  2  B.  A  C. 
293,  3  D.  4  B,  634,  2  L.  J.  K.  B.  O.  S.  M,  89 
Rev.  Bep.  356,  9  E.  C.  L.  135;  Pitt  «.  Ch»pp^ 
low,  10  L.  J.  Exch.  487,  8  M.  t  W.  616. 

Infant. — -  Nightingale  v.  Withington,  1> 
Mass.  272,  a  Am.  Dec  101 ;  Grey  p.  Cooper, 
3  Dougl.  6fi,  1  Selw.  N.  P.  306. 

Married  woman.— Cathell  v.  Goodwin,  t 
Harr.  k  G.    (Md.)   468. 

The  Hegotiahle  Instiumenta  Law,  sedJca 
111,  provides  that  tiie  drawer  ''admits  th* 
existence  of  the  payee  and  "■"  ■"'■--  "■ 
pacity  to  indorse."  "  '  "  "" 
f  65. 

Who  may  be  payee  see  supra,  I,  C,  1.  (f 
(n),  (B). 
SO.  Enoz  P.  Reeside,  t  Miles  (Fa.)  294. 

21.  For  cases  relating  to  implied  adniii' 
aions  of  this  sort  by  the  maker  of  a  ni>t<  M 
infra,  II,  B,  3,  a,   (ll),  notes  65,  66. 

22.  Aa  to  availability  of  defenae  see  m^ 
XIV,  B  [8  Cyc.]. 


a  also  Bills  SIzch.  Act, 
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(vui)  AssiomacNT  or  Euifo.  It  has  been  niQcIi  discaseed  whether  and  how 
fm  a  bill  or  check  transfers  the  fund  against  which  it  is  drawn,  thereby  enabling 
the  holder  of  the  bill  to  sne  the  drawee  without  acceptance  and  also  enabling  him 
to  msint^n  his  claim  to  the  fund  against  assignee  or  creditors." 

(iz^  MsASUSS  OF  DajcA-OBS.  The  amount  recoverable  against  the  drawer, 
indnding  certain  statutory  damages,  is  considered  in  a  later  dirisioo  of  this 
article.*' 

fx)  DiscBABOs  OP  DsAWSB.  The  promise  of  the  drawer  being  conditioned 
on  aue  presentment  and  notice  of  dishonor,  he  is  in  general  discharged  by  the 
wsQt  of  snch  presentment  or  notice.*  As  his  liability  is  secondary  to  that  of  the 
accepter  tie  is  in  effect  a  surety  for  him,  and  as  such  is  in  some  states  liable  to  be 
discharged  by  want  of  diligence  in  prosecution  of  the  principal  debtor,^ 

b.  BeTocablllty  of  Contract  —  (i)  BrtLS  and  Drafts.  A  bill  of  exchange 
or  draft  is  sometimes  a  mere  authority  to  receive  money  and  can  in  that  case  be 
revoked  by  the  drawer  before  its  acceptance  or  transfer  to  a  borui  fide  holder 
for  value.* 

(ii)  CsscES — (a)  In  Oeneral.  In  like  manner  a  check  may  be  revoked  or 
countermanded  by  the  drawer  until  it  is  paid,  certified,  or  transferred  to  a 
hona  fide  holder ;  ^  bnt  it  cannot  be  countermanded  after  it  has  l)een  accepted  ** 


A«  to  fletltlotui  payM  Me  vipra,  I,  C,  1,  e, 
<n),  (B),  (61. 

So  one  who  accapta  for  tbe  lumor  of  tlu 
drawei,  like  the  drawer  himself,  cajmot  set 
up  the  defense  that  the  paree  and  indoner 
Iras  a  fictitious  person.  Phillips  v.  Im  Thuni, 
18  C.  B.  N.  S.  eS4,  II  Jur.  N.  8.  4BQ,  12 
L.  T.  Kep.  N.  8.  4B7,  13  Wkly.  Rep.  TSO,  114 
E.  G.  L.  694  [afHrmed  in  L.  R.  1  C.  P.  403, 
«  L.  J.  C.  P.  220,  14  L.  T.  Rep.  N.  8.  406, 
14  Wkljr.  Rep.  663]. 

FoTg«d  tadotMment. —  If  the  drawer  issues 
a  bill  with  the  paTee*!  indorsement  foiled  he 
•dmita  its  genuineness,  as  againat  the  ac- 
eepter  who  pa]w  the  bill.  Cogglll  e.  Ameri- 
can Exch.  Bank,  1  N.  Y.  IM,  49  Am.  Dec. 
310. 

38.  For  OMMS  on  tbis  point  bm  infra.  II,  B, 
2,b. 

»4.  8ee  in^a,  XTV,  Q  [8  Qyc.]. 

SB.  Aa  to  pTeaentiDent  for  paTment  see 
infra.  X. 

Aa  to  notice  of  diahonoi  see  infra,  TCTTT, 

S8.  Aa  to  the  reqniiement  of  dlUKsnee  la 
pioiecntion  eee  infra,  XIV,  B  [8  Cyc.]. 

87.  Harriman  v.  Sanborn,  43  K.  H.  IZS. 

Acta  amonntiuK  to  revocation. — Where  the 
dravee  refuses  to  accept  the  order  and  the 
drawer  brings  action  against  him  on  the  origi- 
nal debt,  for  which  the  order  was  drawn,  it 
Is  a  reTDcation  of  the  order.  Seargent  r. 
Seward,  31  Vt.  SOS.  So  if  an  order  does  not 
take  effect  during  the  drawer's  life  it  be- 
comes void  bj  his  death.  McKee  v.  Myer, 
Add.  ( Pa. )  31.  But  where  the  pajee  has  le- 
eeived  the  order  in  payment  of  a  valid  claim 
against  the  drawer  it  cannot  be  revoked  by 
the  drawer  by  mere  notice  to  the  drawee  not 
to  pay  (Gray  e.  New  York,  46  N.  Y.  Super. 
Ct  494),  it  is  not  revoked  t^  the  drawer's 
death  (Cutte  v.  Perkins,  12  Mass.  206),  and 
the  drawer  cannot  revoke  an  order  which  has 
been  accepted  and  transferred  to  a  hona  flda 
bolder  (Saasonev.  Alexander,  16  MiBe.<N.T.) 
3<S,  38  N.  Y.  Suppl.  66). 


A  BOB-negotUble  order  In  the  hands  of  a 
payee  for  value  cannot  be  revoked  by  the 
drawer  and,  upon  the  refusal  of  him  on  whom 
it  is  drawn  to  pay  it,  an  action  may  be  main- 
tained against  him.  Foster  v.  Dayton,  10 
Daly  (N.  Y.)  226. 

28.  Tramell  v.  Farmers'  Nat.  Bank,  11  Ey. 
L.  Rep.  900;  StaU  Sav.  Bank  e.  Buhl,  (Mich. 
1901)  88  N.  W.  471  (eapeeially  where  it  waa 
given  under  a  mistake  of  fact) ;  Cloyea  v. 
Cloyes,  36  Hun  (N.  Y.)  146  (especially  where 
It  waa  a  gift  from  the  drawer  to  the  payee)  ; 
Florence  Min.  Co.  v.  Brown,  124  U.  B.  38G,  8 
8.  Ct.  631,  31  L.  ed.  424.  See  also  Banks 
Asm  BAKKino,  S  Cjre.  540,  note  7. 

A  caahier'a  check  on  Ma  own  bank  Is  In 
effect  a  note  of  the  bank  and  cannot  be  re- 
Toked.  See  Badks  aso  BAirKma,  S  Cyo.  474, 
note  2E. 

Effect  of  connteimand. —  Countermand  of  a 
check  by  the  drawer  exonerates  the  bank  from 
liability  to  the  holder,  if  it  haa  not  accepted 
or  certified  the  check  (Albers  «.  Commercial 
Bank,  86  Uo.  173,  66  Am.  Rep.  3SS),  and  the 
payee  of  an  uncertified  check  which  hJu  been 
countermanded  by  the  drawer  cannot  sue  the 
bank  (Inkers  t).  Leather  Manufacturers' 
Bank,  II  Paige  (N.  Y.)  612).  The  bank  Is 
liable  to  the  drawer  if  it  pays  a  check  after 
due  notice  of  countermand  from  the  drawer 
(Schneider  v.  Irving  Bank,  1  Daly  (N.  Y.) 
600,  30  How.  Pr.   (N.  Y.)    IBO),  but  not  for 

Cyment  made  by  it  before  notice  (Franken- 
r%  V.  Decatur  First  Nat.  Bonk,  33  Mich. 
46). 

319.  See  Baitks  and  Baneiho,  S  C^c.  S40. 

A  check  csimot  be  revoked  after  it  has  been 
placed  la  the  bands  of  tbe  bank  for  certifica- 
tion, although  presented  by  a  holder  without 
the  payee's  indorsement.  Freund  v.  Import- 
era',  etc.,  Nat.  Bank,  78  N.  Y.  362  [o/Brmino 
12  Huo  (N.  Y.)  8371. 

The  bank  is  liable  if  It  certifies  a  check 
after  conntennand  by  the  drawer,  Publia 
Grain,  etc.,  Exch.  v.  Kune,  20  111.  App.  137. 

[n.  B.  1.  b,  H  (A)] 
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or  after  it  hag  come  by  dne  tnmsfer  in  the  conrae  of  bnfiinafle  into  the  handfl  of  ft 
hon^  fid«  holder  for  valne." 

(b)  Whal  Amounts  to  Revocation?^  In  some  cases  the  death  of  the  drawer 
ia  a  revocation  of  a  chock  which  has  not  been  presented  to  the  bank,"  hot  the 
filing  of  a  petition  in  baakraptoy  is  not  a  rorocation  of  a  check  already  given  by 
the  petitioner,  although  the  hank  had  notice  of  it.**  An  express  revocation  bj 
notice  of  conntermana  must  be  specific." 

0.  ReeooFse  to  Aeeepter.  The  right  of  the  depositor  in  a  bank  to  bring  an 
action  against  the  bank  for  not  hononng  his  check  arises  oat  of  the  inapiied  con- 
tract of  bank  deposits  and  is  a  question  of  banking  law."  So  in  general  the 
drawer's  right  of  action  against  the  drawee  upon  Ills  refusal  to  accept  &  bill 
depends  on  previous  contract  relatione  and  eQcb  action  cannot  be  brought  on  the 
bill  itself,  but  if  the  drawer  is  obliged  to  pay  the  bill  and  pays  it,  he  ia  in  general 
entitled  to  have  recourse  to  the  accepter  for  bis  reimbursement.'' 

d.  Confllet  of  Laws.  The  law  of  the  place  of  contract  determines  in  general 
the  contract  and  liability  of  the  drawer."  This  law  governs  his  liability  to  an 
iadoreee,"  determines  his  right  to  set  np  defenses  against  the  indorsee,"  and,  so 
far  as  tluit  place  is  his  intenc^d  place  of  payment,  the  measure  of  his  liability  for 
interest  and  damages ;  **  but  this  is  controlted  by  the  law  of  the  place  of  payment 
where  that  appears.*^ 

2.  CoNTBACT  OP  Dbawbb  —  A.  Aoeeptance  Neoessary.  As  a  general  role  the 
liability  of  the  drawee  on  a  bill  or  order  begins  with  his  acceptance.  ITutil  then 
be  is  not  liable  to  the  holder  of  the  paper,**  and  this  is  true,  although  the  bill 


30.  Qage  Hotel  Co.  «.  Union  N&t.  Bkiik, 
in  ni.  631,  49  N.  E.  420,  63  Am.  St.  Rep. 
270,  39  L.  R.  A.  470  J  Union  Nat.  Bank  c. 
Oceana  Count}'  Bank,  SO  111.  212,  22  Am.  Rep. 
185.  And  the  drawer  is  liable  to  tw  a  bona 
fida  holder  for  value  if  he  Btope  its  pajrment 
hj  thi  bank.  McLean  r.  CI}rdeBdale  Banking 
Co.,  L.  R.  9  App.  Caa.  95,  50  L.  T.  Rep.  N.  S. 
«6T. 

Wlw  is  ■  bona  fl4e  hoUar. —  The  drawer 
nuj  Btop  payment  of  the  check  in  the  hands 
of  the  paj'ee'a  collecting  agent.  German  Nat, 
Bank  c.  Fanners'  Deposit  Nat.  Bank,  118  Pa. 
St.  294,  12  Atl.  303.  But  where  a  drawer  has 
given  his  check  to  a  bank  on  its  surrender  of 
a  forged  check,  which  it  had  paid  to  him  as 
bolder  and  returned  after  discoveiy  of  the 
forgery,  the  drawer  cannot  afterward  counter- 
mand his  check.  Charles  River  Nat.  Bank  v. 
Davis,  100  Mass.  113.  And  the  drawer  can- 
not countermand  the  check  after  the  bank  has 
received  it  from  the  holder  and  charged  it  to 
the  drawer  and  credited  the  amount  to  the 
holder.  Albers  v.  Commercial  Bank,  BS  Mo. 
173,  65  Am.  Rep.  365. 

31.  The  Bills  of  Bxchante  Act,  section  75, 
provides  for  revocation  of  checks  by  counter- 
mand and  by  death  of  drawer. 

38.  Weiand  t>.  Btate  Nat.  Bank,  23  Ey.  L. 
R^.  1517,  66  S.  W.  ai7,  66  S.  W.  26,  56 
L.  R,  A.  178.  Compare  Raesser  v.  National 
Bzch.  Bank,  112  Wis.  691,  88  N.  W.  616,  88 
Am.  St.  Rep.  976,  66  L.  R.  A.  174.  See  also 
Bakkb  and  Bankuig,  6  Cyc.  540,  notes  0,  10. 

S3.  Chambers  V.  Northero  Bank,  6  Ey.  T^ 
Rep.  123. 

34.  Thus  a  general  notioe  to  the  bank  not 
to  allow  bis  account  to  be  overdrawn  is  not 
sufficient  revocation.  Bremer  County  Bank 
V.  Mores,  73  Iowa  289,  34  N.  W.  863. 


[It  B.  1.  b.  (n).  (*)] 


35.  See,  generally.  Basks  ard  Baitkhio, 
6  Cyc  635. 

36.  As  to  rights  growing  ont  of  payirat 
by  diawd  »ee  infra,  XI,  B,  4. 

37.  Thorp  V.  Craig,  10  Iowa  461;  Carroll 
o.  Upton,  2  Sandf.  (N.  ¥.)  171  (as  to  plaoa 
where  notice  to  drawer  should  be  sent) ;  Orr 
V.  Lacy,  4  McLean  (U.  S.)  243,  18  Fed.  Css. 
No.  10,669  (as  to  liability  for  damsg«); 
Oibbs  V.  Freemont,  9  Exch.  26,  17  Jut.  B20, 
22  L.  J.  Exeh.  302,  1  Wkly.  Rep.  482  (as  ta 
rate  of  interest  chargeable). 

33.  Everett  c.  Vendiyes,  IB  N.  T.  436. 

30.  Stacy  c.  Baker,  2  III.  417;  Teatmaa  ft 
Cullec,  E  Blackf.  (Ind.)  240;  Wilson  V.  U- 
zier.  11  Qratt.  (Va.)  477;  Babston  o.  OilBOa, 
9  How.   (U.  S.)  203,  13  L.  ed.  131. 

40.  Crawford  v.  Mobile  Branch  Bank,  6 
Ala.  12,  41  Am.  Dec.  33;  Hendricks  V.  Frank- 
lin, 4  Johns.  (N.  Y.)  118;  Orr  e.  licy.  4 
McLean  (U.  S.)  243,  18  Fed.  Caa.  No.  10,S8B. 

41.  As  to  admissibility  of  defense  (Wood  r, 
Qibbs,  35  Miss,  659),  measure  of  dama^ 
(Tenant  v.  Tenant,  IIO  Pa.  8L  478,  1  Atl. 
6!2;  Ex  p.  Heidelhaek,  2  Lowell  (U.  S.)  5M, 
II  Ked.  Caa.  No,  6,322.  B  Chic  L^.  N.  183. 
1  Cine.  L.  Bui.  21,  23  Int.  Rev.  Rec  73,  IS 
Nat.  Bankr.  Be^.  4B6;  In  re  Commercial 
Bonk,  36  Cb.  D.  522),  and  time  for  preaent- 
ment  (Sylvester  c.  Crohan,  138  N.  Y.  4M,  34 
N.  E.  273). 

As  to  presentment  see  in/nt,  X 
As  to  notice  of  dishonor  see  in/ro,  XL 
Ai  to  defenses  see  infra,  XIV,  B  [8  Cyc|. 
As  to  damages  see  infra,  XIV,  G  [8  C^cl- 
43.  ArkoMacu. —  Wilamouics  r.  Adams,  13 

Ark.  IB.  an  order  payable  in  government  scrip. 
Colorado. — Woodruff  v.  Hensel,  S  (Ma.  App. 

103.  37  Pac  948. 
Dalanare. —  Watson    v.    Lofland,   4   Hcrr. 
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is  drawn  against  a  conaignment  of  goods  which  haa  been  received  b;  the 
drawee." 

b.  Aulffsment  of  Fond — (i)  Bill  or  Drlft.  A  bill  of  exchaoge"  ia  not 
of  itself  an  assignment  of  tlie  fands  of  the  drawer  in  the  hands  of  the  drawee,*^ 
bnt  it  may  take  effect,  if  bo  intended,  as  an  equitable  assigDineiit  of  the  fond,** 
specially  where  it  is  drawn  for  the  entire  fund  "  or  where  tTie  fund  drawn  against 


(Del.)  so,  holding  that  the  trea«ur«r  of  a  oor- 
poration  is  not  liable  to  an  employee  on  an 
maccepted  order  on  him  by  the  managers  of 
the  companj. 

/iidiafia. —  Ooodwin  o.  Hazzard,  1  Ind.  014, 
Smith  (Ind.)  320,  no  action  lies  against  a 
poctmaster  upon  an  unaccepted  draft  upon 
bint  from  the  post^fSce  department  in  favor 
of  the  holder. 

JfutocAiuetfa. —  Clement  V.  Earle,  130 
Han.  5S6  note;  Rogers  v.  Union  Stone  Co., 
130  Maw.  G81,  39  Am.  Rep.  478. 

A'eio  rorfc.—  Harris  i?.  Doimetch,  12  N.  Y. 
St.  466. 

PettiayVBaina. —  Reilljr  o.  Daly,  15B  Pa.  St. 
606,  34  Wkly.  Notes  Caa.  (Pa.)  74,  28  Atl. 
4S3;  Iforthumberland  First  Nat.  Bank  o,  Mc 
Michael,  106  Pa.  St.  400,  51  Am.  Rep.  529. 

(Jnited  3tate».~  Hanicin  t).  Squire,  6  Bus. 
(U.  8.)  180,  11  Fed.  Cas.  No.  8,025;  Dickey 
t.  Harmon,  1  Cranch  C.  C.  (U.  S.)  201,  7 
Fed.  Cas.  No.  33M. 

Canada.— Hall  t>.  Prittie,  17  Ont.  App.  308. 

See  also  infra,  V,  A,  2,  a,  note  28;  and  T 
Cent.  Dig.  tit.  "  Bills  and  Not«s,"  f   107. 

NtgotiaUe  Imtnunesta  Law,  aection  211, 
provides;  "A  bill  of  itself  does  not  operate 
u  an  alignment  of  the  funds  in  the  hands  of 
the  drawee  available  for  the  payment  thereof, 
ud  the  drawee  is  not  liable  on  the  bill  unless 
and  until  he  accepts  the  same."  So  Bills 
£xdi.  Act,  t  53,  except  as  to  Scotland. 

So  where  the  bolder  of  a  not«  drew  an  order 
an  Um  maker  for  the  amount.  Weinstock  c. 
BeUwood,  12  Bush  (Ey.)  139.  And  to  the 
effect  that  such  an  order  U  not  an  inde- 
pendent iuBtrument  upon  which  an  action 
could  be  maintained  see  Noyes  cOilnuui,  66 
Me.  S89,  although  the  maker  wrote  a  reply 
that  the  note  vma  good  and  promised  to  pay  it. 

Drawee  in  fund*. —  The  ^awee  is  not  liable 
to  the  holder  of  a  draft  by  reason  of  his  hav- 
ing funds  of  the  drawer  in  his  hands.  Rook- 
ville  Nat  Bank  V.  Lafayette  Second  Nat. 
Bank.  69  Ind.  479,  3S  Am.  Rep.  236;  Hopkins 
V.  Beebe,  26  Pa.  St.  86. 

Uuge  aa  to  other  drafts.—  The  fact  that 
the  holder  was  Induced  to  purchase  the  draft 
bf  knowledge  that  other  like  drafts  had  al- 
viyi  been  paid  by  the  drawee  is  iinmst«rial. 
Uarriner  v.  John  L.  Roper  Lumber  Co.,  113 
K.  C.  62,  18  8.  E.  94. 

43.  Helm  c.  Meyer,  30  La.  Ann.  943;  St. 
Louis  Ezch.  Bank  c.  Rice,  107  Masa.  37,  9 
Am.  Eep.  1  (consigiiinent  received  and  crad- 
ited  to  drawer  on  general  Euxount )  ;  Clements 
t.  Yeates,  69  Ho.  623 ;  Cowperthwaite  e.  Shef- 
field, 3  N.  Y.  243  [oflfrminjr  1  Sandf.  (N.  Y.) 
tin,  not  drawn  for  entire  proceeds  and  with 
no  express  reference  to  the  hilt  of  lading] ; 
Cochran  c.  Sherman,  6  Duer  (N.  Y.)  13  (con- 
signment being  recAived  and  creditad  on  an- 


other account).  But  where  a  consignee  takea 
a  consignment  with  notice  that  a  draft  has 
been  drawn  against  it  he  cannot  retain  tho 
consignment  or  its  proceeds  and  repudiate 
the  draft  (Hall  r.  Emporia  First  Nat.  Bank, 
133  111.  234,  24  N.  E.  646;  McCausland  v. 
Wheeler  Sav.  Bank,  43  111.  App.  381)  and 
where  he  has  accepted  the  draft  the  accepted 
bill  operates  as  an  assignment  of  the  proceeda 
of  the  goods  to  the  holder  and  ia  not  revoked 
by  the  drawer's  death  (Cutts  t>.  Perkins,  12 
Mass.  206)  and  this  is  true  where  the  ad- 
vances for  the  shipment  were  made  by  the 
payee  to  the  drawer,  and  the  drawee  credits 
the  proceeds  on  another  account  of  the  drawer 
in  which  the  payee  has  no  interest  (Nutting 
c.  Bloan,  67  Ga.  392).  See  also  infra,  V,  A, 
2,  a,  note  30. 

44.  A  non-negotiable  order  is  not  a  bill  of 
exchange  and  may  be  construed  aS  an  assign- 
ment. Johnson  c.  Thayer,  17  Me.  401 ;  Mc- 
Phcrson  r.  Johnston,  3  Brit.  Col.  46S.    In  like 


certain  sum  to  a  named  person  o^t  of  money 
coming  to  the  drawer  does  not  require  accept- 
ance by  the  receiver  to  render  it  operative. 
Moore  v.  Robinson,  36  Ark.  293. 

46.  Alabama.— Eif  p.  Jones,  TT  Ala.  330, 
ss  against  assignee. 

/[linoH. — Abt  e.  American  Trust,  etc..  Bank, 
159  111.  467,  42  N.  E.  666^  50  Am.  St.  Rep. 
175,  under  New  York  law  as  against  asaigneo 
in  Illinois. 

towa. —  Poole  v.  Carhart,  71  Iowa  ST,  32 
N.  W.  16;  Canton  First  Nat.  Bank  c.  Du- 
buque South  WcBtem  R.  Co.,  52  Iowa  378,  3 
N.  W.  396,  35  Am.  Rep.  280. 

Minnetota. —  Lewis  c.  Traders'  Bank,  30' 
Minn.  134,  14  N.  W.  587, 

Mwouri. —  Engler  v.  Rice,  20  Mo.  583. 

Xew  York. —  Throop  Grain  Cleaner  Co.  e. 
Smith,  110  N.  Y.  83,  17  N.  E.  671  (unless 
clearly  so  intended)  ;  People  t>.  Remington,  45 
Hun   (N.  Y.)  329. 

ycrmonf. —  Seargent  e.  Seward,  31  Vt.  509. 

United  States, — Dickey  e.  Harmon,  1  Cranch 
C.  C.  (U.  S.)  201,  7  Fed.  Cas.  No.  3,804.  Es- 
pecially where  the  draft  is  for  part  only  of 
the  fund.  Mandeville  v.  Welch,  6  Wheat. 
(U.  8.)  277,  5  L.  ed.  87;  Randolph  v.  Canby, 
20  Fed.  Cas.  No.  11,659,  11  Nat.  Bankr.  Reg. 
296. 

Canada. —  McPherson  v.  Johnston,  3  Brit. 
Col.  466. 

See  also  AseionimiTS,  4  Cyc  49,  Dot«  57  j 
4  Cent.  Dig.  tit.  "Assignments,"  |  3S. 

46.  Throop  Qrain  Cleaner  Co.  it.  Smith,  IIO 
N.  Y.  83,  17  N.  E.  671. 

47.  Moore  p.  Davis,  67  Mich.  251,  23  N.  W. 
800  (draft  attached  to  account) ;  Lewis  r. 
Traden'  Bank,  30  Minn.  134,  14  N.  W.  667; 
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in  expreeely  and  particDlarly  referred  to  in  the  bill,**  altltongh  tbiB  is  not  alwajB 
the  effect  of  a  reference  to  the  fond.*  But  while  the  courts  have  been  disinclined 
to  subject  the  drawee  to  a  suit  bj  the  bolder  of  a  bill  which  he  had  not  accepted 
thej  have  given  the  effect  of  an  asaignment  of  the  fund  to  the  bill  as  agiunet  \ 
later  assignment  for  creditors  "  or  attachment." 

(ii)  CsscK.  It  has  been  said  that  a  check  differs  from  other  bills  and  orders 
because  of  the  implied  contract  of  the  bank,  as  drawee,  to  honor  the  checks  of  Mt 
depositor."     Under  thia  view  it  has  been  held  in  some  states  that  a  check  is  an 


Brem  «.  Covin^toit,  104  N.  C.  CBO,  10  S.  E. 
70S  (an  order  indoried  on  an  mccount  for  its 
entire  amount)  ;  Maj^inn  o.  Dollar  Bar.  Bank, 
131  Pa.  St.  3B2,  18  At\.  001  (an  iinaoMptAd 
order  on  a  bank  for  the  drawer'i  entire  de- 
posit).   See  also  AaBiaitVEirra,  4  Cjc.  54. 

48.  Qeorgia  U.  &  F.  Ins.  Bank  c.  Jauncej, 
3  Sandf.  (N.  Y.)  257  [ovsmiltn;  1  Barb. 
(N.  y.)  486j;  Robbins  V.  Klein,  a  Obio  St. 
1Q9,  54  N.  E.  Q4.  See  also  ABBiQiwiinrB,  4 
Cya.  66,  note  67;  69. 

Contrsctoi'a  oideri. — An  order  drawn 
against  the  monevs  becotning  due  on  a  con- 
tract has  been  held  to  be  a  valid  transfer  of 
the  fund  (Moodjr  v.  E^le,  34  Misa.  606 
[against  subsequent  assignee  of  contract] ; 
Bradley,  etc.,  Co.  v.  Ward,  16  N.  Y.  App.  Div. 
386,  44  N.  Y.  Suppl.  164;  Ournee  v.  Button, 
63  Hun  (N.  Y.)  197,  17  N.  Y.  Suppl.  0B7,  44 
N.  Y.  St.  026 1,  but  it  will  be  subject  to  the 
conditions  of  the  contract  and  defeated  l^ 
their  non-perfamanGe  (Haileton  v.  Union 
Imp.  Co.,  143  Pa.  St.  673,  22  Atl.  B06),andan 
order  payable  on  the  completion  of  a  building 
contract  will  not  entitle  the  holder  to  any 
claim  against  the  intermediate  payments  1^ 
the  owner  (Wakeman  v.  Noble,  (N.  J.  1S90) 
80  Atl.  388).  If,  however,  it  is  payable  out 
of  an  intermediate  payment  and  Uie  contract 
is  fully  performed  up  to  that  point  it  will 
not  be  aflected  by  a  failure  to  complete  the 
contract  afterward.  Herter  v.  Ooss,  etc,  Co., 
67  N.  J.  L.  42,  30  Atl.  252. 

The  aaaignment  of  a  certificate  of  deposit 
carries  the  fund.  SpringSeld  U.  ft  F.  Ina.  Co. 
v.  Peck,  102  111.  206. 

40.  A  draft  is  not  converted  into  a  partial 
assignment  of  the  fond  by  the  words  "  charge 
to  account  of  "  (Whitney  v.  Eliot  Nat.  Bai^, 
137  Mass.  351,  SO  Am.  Rep.  316  [with  a  ref- 
erence to  a  particular  fund] ;  Noe  c.  Christie, 
Gl  N.  Y.  270;  Cowperthwaite  v.  ShefSeld,  3 
N.  Y.  243  [aflirming  1  Sandf.  (N.  Y.)  416]; 
Harris  v.  Dolmetch,  12  N.  Y,  St.  456;  Mar- 
riuer  t.  John  L.  Hoper  Lumber  Co.,  113  N.  C. 
62,  IS  8.  E.  94),  a  recital  of  the  considera- 
Uon  (Seyfried  v.  Stoll,  56  N.  J.  £q.  187,  38 
Atl.  966),  the  designation  of  a  particular 
fund  for  reimbursement  (Brill  «.  Tuttle,  81 
N.  Y.  454,  37  Am.  Kep.  51S),  an  order  fi^r 
payment  "  out  of  the  next  payment  when  due 
on  the  brick  building"  (Harvin  t>.  Oalluehat, 
28  S.  C.  211,  6  S.  E.  358,  13  Am.  St.  Rep.  B7I, 
the  drawee  having  afterward  paid  the  drawer 
without  notice  of  the  draft) ,  an  order  to  pay 
"  on  completion  of  contract  on  building," 
without  reference  to  the  fund  ( Thomson  v. 
Huggin*,  23  Ont.  App.  191),  an  order  by  the 
beneficiary  of  a  trust  upon  the  trustw  to  pay 
[U.  B.  2.  b.  (I)] 


"  as  my  income  beeomes  diM "  (Qibscn  r. 
Cooke,  iO  Pick.  (Mass.)  16,  32  Am.  Dec  IM), 
or  by  an  order  on  an  attorney  to  pay  to  tlw 
bearer  "the  amount  which  may  be  receiTcd" 
on  a  judgment  left  with  him  for  collcctitni 
(Spalding  r.  Lesley,  S  Speers  (S.  C.)  754). 

50.  Toorhcfl  v.  Eesket,  1  Ohio  Cir.  Q.  1. 
So  of  a  check  where  the  facta  disclosed  an  in- 
tention to  make  it  payable  out  of  a  particuUr 
fund  on  deposit  with  the  drawee.  Fourth  St 
Nat.  Bank  v.  Yardley,  166  U.  S.  634,  17  S.  (X 
439,  41  L.  ed.  866.  But  see  contra,  QTamnwl 
c.  Carmer,  66  Mich.  201,  21  N.  W.  418,54  Am. 
Rep.  363  (where  the  fund  had  been  paid  to 
the  receiver  before  the  draft  was  presented  I ; 
Guthrie  Nat.  Bank  v.  Gill,  6  (Ncla.  GSO,  54 
Pae.  434  (where  the  draft  was  ma^ed 
"  |>aid  "  before  notice  of  the  assignment  uDd 
without  the  knowledge  of  the  hol^,  but  -wa 
protested  and  returned  with  the  word  "  paid  " 
erased  as  soon  as  notice  was  received}. 

51.  Merchants',  etc.,  Nat.  Bank  o.  Banui, 
IB  Hont.  336,  46  Pac.  218,  66  Am.  St  Rep. 
686,  47  L.  R.  A.  737;  Miller  v.  Hubbard,  4 
Cranch  C.  C.  (U.  S.)  461,  17  Fed.  Gas.  No. 
9,674;  King  c.  Gorsline,  4  Cranch  C.  C. 
(U.  8.)  150,  14  Fed.  Cas.  No.  7,796  (the 
drawee  having  no  notice  of  the  draft  ootil 
after  the  fund  was  attached ) ;  Corser  t. 
Craig,  1  Wash.  (U.  S.)  424,  0  Fed.  Cas.  Ko. 
3,266. 

Many  caae%  however,  hold  anch  aadgBOMl 
to  be  at  beat  only  equitable,  and  therefor*  in- 
effectual against  attaching  creditors  of  thi 
drawer  (Sands  e.  Matthews,  27  Ala.  3M; 
Cushman  c.  Haynes,  20  Kck.  (Mass.)  II!; 
Missouri  Pac.  R.  Co.  v.  Wright,  38  Mo.  App- 
141 ;  De  Liquero  v.  Munson,  1 1  Eeiak.  (Tenn.) 
151,  at  least  in  the  abeenoe  of  evideuM  of 
valuable  consideration  (Conroy  c.  FerrM,  tH 
Minn.  326,  71  N.  W.  383),  and  tbe  fund  it 
subject  to  attachment  by  a  creditor  c(  tbt 
drawer,  where  the  drawer  had  drawn  a  bill 
against  it  which  the  drawee  had  refused  to 
accept,  although  he  had  expressed  himstlf 
as  willing  to  pay  it  out  of  the  prooeeda  o' 
the  consignment  (Dolsen  v.  Broim,  13  U. 
Ann.  661). 

5a.  TMs  la  tnie  ^riiere  a  priority  is  osiieJ 
between  the  bank  and  the  holder  1^  reuon  of 
tbe  character  of  the  deposit,  such  as  a  spteiil 
deposit  made  to  provide  for  the  particnlsr 
check  (Saylor  v.  Bushong,  100  Pa.  St.  23.  *& 
Am.  Rep.  363;  Central  Nat.  Bank  f.  CoDBedi- 
cut  Mut.  L.  Ins.  Co..  104  U.  S.  64,  26  L  ri. 
693;  Seligman  c.  Wells,  17  Blatehf.  (V.  S) 
410,  1  Fed.  302)  and  the  bank  was  duly  in- 
formed of  that  fact  (Van  Allen  t>.  AmeriesB 
Nat  Bank,  3  Iaus.  (N.  Y.)  617). 
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MBtgnment of  the  fands  of  the  drawer  ia  bank  np  to  the  amonnt  named  in  it" 
and  that  the  pajee  or  Bnbeeqnent  holder  may  sne  the  drawee  npon  the  check 
vitbont  acceptance  or  certification.'*  It  has  also  been  held  that  the  drawer  may 
BDe  the  drawee  for  the  ose  of  the  holdere  of  hiB  outstanding  checks."  In  most 
of  the  United  States,  bowerer,  and  in  England  it  ia  held  that  a  check  is  not  an 
usignment  of  ODj  part  of  the  funds  in  bank ;  "*  tliat  it  is  rerocable  until  accepted 
or  paid ; "  tliat  it  cannot  be  regarded  as  a  debt  due  from  the  drawee  to  the  holder 


■ented  for  certifleatioti  and  refuMd,  although 
it  waa  presented  through  a  bank  for  payment 
a  Ab-j  later  and  aft«r  countennand  by  the 
drawer.  American  Ezch.  Nat.  Bank  e.  Chi- 
cago Xat.  Bank,  27  III.  App.  63S  [o/^niMd  in 
131  III.  547,  22  N.  E.  623]. 

Check  and  aKiMment. —  In  like  manner 
eren  an  agreement  between  drawer  and 
drawee,  not  in  itself  amonnting  to  an  aocept- 
ance,  may  aiutain  an  action  by  the  holder  of 
a  check  agaiiuit  the  drawee.  Chanuta  Hftt. 
Bank  t>.  Crowell,  0  Kan.  App.  S33,  61  Pae. 
675  (a  verbal  agreement  by  the  drawee  to  pay 
the  check)  i  Mittenbeyei  f,  Atwood,  18  How. 
Pr,  (N.  Y.)  330  (a  promise  by  the  drawees 
to  the  drawers  after  they  had  a  settlement  of 
accounts  on  which  the  drawers  had  left  in 
their  liands  aufflcie&t  money  to  pay  the 
bill). 

As  to  right  of  action  asaiast  diawea  aris- 
ing ODt  of  implied  acceptance  where  the  im- 
plication was  itself  due  to  a  payment  or  part 
payment  made  1^  the  Iwnk  to  a  wrongful 
holder  see  tn/m,  V,  A,  G,  a,  (n),  (d). 

55.  And  that  fae  might  bring  several  ac- 
tions for  the  use  of  the  respective  pavaes  or 
holden  of  the  several  checks.  Chicago 
M.  ft  P.  Ids.  Ck>.  r.  Stanford,  28  111.  166,  81 
Am.  Dec.  270. 

66.  jl{(ibama. —  Lowenstein  p.  Bresler,  100 
Ala.  320,  IB  So.  860. 

Colorado. —  Snedden  e.  Harmes,  S  Colo. 
App.  477,  3S  Pae.  68,  special  deposit. 

Louisiana.— State  e.  Bank  of  Commerce,  40 
La.  Ann.  1060,  22  So.  207. 

liiehigaa. —  Mclntyre  f.  Farmer's,  etc., 
Bank,  IIG  Mich.  ZS5,  73  N.  W.  233,  as  against 
attachment. 

Nete  York. —  People  v.  St.  Nicholas  Bank, 
77  Hun  [N.  Y.)  159,  26  N.  Y.  Suppl.  407,  H8 
N.  Y,  St.  712,  28  N.  Y.  Suppl.  422,  GD  N.  Y. 
St.  881.  irrespective  of  clearing-house  rules. 

Xorth  Carolina. — Commercial  Nat.  Bank  F. 
Gastonia  First  Nat.  Bank,  118  N.  C.  783,  24 
S.  E.  624,  64  Am.  St  Kep.  763,  32  L.  R.  A. 
712. 

United  State*. —  Dickey  e.  Harmon,  1 
Cranch  C.  C.  (U.  S.)  201,  7  Fed.  Cos.  No. 
3,894,  against  assignee. 

See  also  AesianMEKTS,  4  Cyc.  61,  note  63; 
Banks  ard  BAincmo,  6  Cyc.  G36,  note  94. 

The  Negotiable  Instruments  Law,  section 
325,  provides:  "A  check  of  itself  does  not 
operate  as  an  assignment  of  any  part  of  the 
funds  to  the  credit  of  the  drawer  with  the 
bonk,  and  the  bank  is  not  liable  to  the  holder, 
unless  and  until   it  accepts  or   certifies  the 

67.  Aa  to  rerocatlon  by  drawer  see  tupra, 
II,  B,  1,  b,  (n),  (A). 


98.  Colnmbia  Nat.  Bank  v.  German  Nat. 
Boak,  6S  Nebr.  803,  77  N.  W.  346 ;  Hoesser  v. 
Kitional  Ezch.  Bank,  112  Wis.  591,  88  N.  W. 
B18,  S8  Am.  St.  Rep.  979,  66  L.  R.  A.  174; 
Usrler  e.  Molsona  Bank,  23  L.  C.  Jur.  293. 
See  also  Asaiomuirrs,  4  Cyc.  61,  note  68; 
Bjcks  add  BAiiRiHe,  6  Cyc  638,  note  65; 
Ue,  note  S3. 

If  the  holder  delays  pieaentment  at  the  re> 
1«it  of  the  drawer  and  the  drawer  without 
hii  consent  appropriates  the  funds  to  other 
dies  he  will  be  liable  to  the  holder  for  misap- 
propriation of  his  money.  North  v.  Campbell, 
72  IlL  380. 

WithJB  the  statute  against  frandnlent  a*- 
■EBinents  a  check  has  been  held  in  Kentucky 
Id  be  an  assignment  and  preference.  Taylor 
t.  Taylor,  78  Ky.  470. 

Check  and  agreement — If  the  check  ia 
diavn  under  a  prior  agreement  for  an  os- 
Bignment  of  the  fund  pro  tonfo  it  will  become 
an  equitable  assignment  (Coatee  v.  Emporia 
Pint  fiat  Bank,  91  N.  Y.  20;  Risley  v.  Pheniz 
BsDk,  B3  N.  Y.  318,  38  Am.  Rep.  421),  and 
thli  is  true  as  against  the  drawer  and  his  as- 
ttgnte  in  insolvency,  although  the  agreement 
did  not  expressly  relate  to  the  particular  fund 
in  bank  (Fourth  St.  Nat.  Bank  v.  Yardley, 
165  U.  S.  634,  17  8.  Ct.  439,  41  L.  ed.  855 
Inveriing  G6  Fed.  860] }  ;  but  an  agreement 
between  the  parties  to  the  cheek  and  the  bank 
that  all  funds  standing  to  the  drawer's  credit' 
■faould  immediately  on  the  levy  of  any  at- 
tachment pass  to  the  payee's  credit  will  not 
make  the  check  an  equitable  assignment  of 
the  fund  in  the  bonk  (Loyd  v.  McCaffrey,  46 
Pa.  St.  410). 

64.  Roberta  v.  Ck>Tbin,'20  Iowa  316,  96  Am. 
Sec.  146;  Romonski  e.  Thompson,  (Miss, 
IB92)  11  So.  828;  SUte  Sav.  Assoc.  V.  Boat- 
men's  Sav.  Bank,  11  Mo.  App,  292;  Senter  ff. 
ConUnental  Bank,  7  Mo.  App.  632;  Zelle  v. 
German  Bav.  Inst,  4  Mo.  App.  401 ;  McGrade 
c.  (jerman  Sav.  Inst.,  4  Mo.  App.  330 ;  Colum- 
bia Nat  Bonk  V.  German  Nnt.  Bank,  66  Nebr. 
803,  77  N.  W.  346.  See  also  Bakes  ard 
BiKEiiio,  5  Cyc.  638,  note  96. 

The  Billi  of  Exchange  Act,  section  75, 
giTes  the  holder  of  a  check  the  right  to  sue 
the  bank  when  the  drawer  is  discharged  by 
the  want  of  due  presentment. 

Rscetsity  of  bank  having  fnndi  of  drawer. 
—  The  right  of  the  payee  of  a  check  to  re- 
cover its  amount  from  the  drawee  bank  does 
not  depend  absolutely  on  the  question  whether 
the  drawer  had  a  cash  credit  to  meet  it;  the 
bank  may  create  some  different  arrange- 
nMDt  by  oontract.  Springfield  Mar.  Bank  t>. 
Mitchell,  48  III.  App.  486.  It  is  enough  if  the 
omonnt  was  there  when  the  check  was  pre- 
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ao  B8  to  Rvail  the  holder  bs  a  set^ifE  against  an  insolvent  drawee;"  uid  that  the- 
holder  cannot  sne  the  bank  npon  an  anaccepted  check." 

8.  CoKTRAcr  OF  Maker  —  a.  Natore  of — (i)  In  General.  The  oontraet  of 
the  maker  of  a  note  is  for  its  pajraent  nnoonditionallv  at  the  time  and  place 
named."*  It  is  not  conditioned  on  presentment  to  anv  other  party  for  payment  or 
otberwiae,  nnlees  expressed  in  the  instrument  itself,**  and  on  its  face  it  renders 
the  maker  liable  for  the  payment  as  the  primary  and  principal  debtor."  The 
liability  to  the  hona  fids  holder  of  a  negotiable  note  may  be  greater  than  that 
originally  inenrred  toward  the  payee.**  In  a  non-negotiable  note  the  liability 
remains  the  same  as  that  originally  assumed  toward  the  payee.** 

(ii)  Admis&ions.  The  making  of  a  promissory  note  is  held  to  be  an  admis- 
sion on  the  part  of  the  maker  of  the  payee'e  capacity  to  receive  it"  and  to 


I  part  ( 

68.  CaiM  V.  M&rch&nd,  23  La.  Ann.  00; 
Cue  V.  Henderson,  23  La.  Ann.  49,  S  Am.  Sep. 
590;  Northern  Trust  Co.  v.  Rogera,  60  Minn. 
80B,  02  N.  W.  273,  61  Am.  St.  Sep.  620. 

59.  Colorado, —  Boettcber  e.  Galorado  Nat. 
Bank,  15  Colo.  10,  24  Pac  582. 

Hme  York. —  O'Connor  v.  Uechaniei'  Bank, 
124  N.  Y.  324,  20  N.  E.  SIO,  36  N.  Y.  St.  277 
irei>er»ing  54  Hun  (N.  Y.)  272,  7  N.  Y. 
Buppl.  380,  27  N.  Y.  St.  1]. 

North  CaroKMa.— Coinniereial  Nat.  Banks. 
Oastonia  First  Nat.  Bank,  118  N.  C.  7S3,  24 
8.  E.  624,  64  Am.  St.  Rep.  763,  32  L.  B.  A. 
712. 

Peimtglvania. —  Tamaqua  First  Nat.  Bank 
t>.  Shoemaker,  117  Pa.  St.  94,  11  AtL  304,  2 
Am.  St  Rep.  649. 

Tmne*aec. —  Pickle  v.  Hiue,  SB  Tenn.  3S0, 
12  8.  W.  919,  17  Am.  St.  Rep.  900,  7  L.  R.  A. 
93. 

See  also  Banxs  aud  Bakkhio,  6  Cye.  530, 
note  94. 

60.  Neg.  Inatr.  L.  I  110;  Bills  Exdu  Act, 
I  8S. 

Place  of  p«7meiit — His  contract  is  to  pay 
at  the  place  where  the  note  is  made  if  no 
other  place  is  named  (Smith  c.  Mead,  3 
Conn.  263,  8  Am.  Dee.  1B3),  and  where  he 
provideH  funds  at  such  place  which  are  lost 
bj  the  negligence  of  the  holder  in  presenting 
the  note  the  maker  may  be  discharged 
(CharlcBton  Bank  Nat.  Banking  Assoc.  V. 
Zorn,  14  S.  C.  444,  37  Am.  Rep.  733),  but  in 
general  the  maker  is  not  discharged  by  fail- 
ure to  present  the  note  at  the  place  named  for 
payment  (Dockray  v.  Dunn,  37  Me.  442;  Car- 
ter V.  Smith,  9  Cuah.  (Mass.). 321;  Nichols 
o.  Pool,  47  N.  C.  23).  See  also  infra,  XIV,  E 
[8  Cyc]. 

61.  Liability  ai  IndoiMr.— It  is  said  that 
he  may  be  liable  both  as  maker  and  as  in- 
dorser  when  he  makes  and  indorses  a  note 
payable  to  his  own  order  (Hall  r.  Burton,  2D 
III.  321,  81  Am.  Dec.  310),  but  a  maker  can- 
not become  liable  as  indorser  only  (Mayer  v. 
Thomas,  87  Qa.  772,  26  S.  E.  701 ;  Ewan  v. 
Brooks-Waterfleld  Co.,  65  Ohio  St.  690,  45 
N.  E.  1094,  00  Am.  St.  Rep.  719,  39  L.  S.  A. 
780 ) .  If,  however,  one  of  aereral  joint  makers 
indorses  a  note  he  may  become  and  remain 
liable  as  indorser,  although  discharged  m 
maker  by  suit  and  judgment  against  his  co- 
makers only  (Oneida  County  Bank  e.  Lewis, 
23  Miw!.   (N.  Y.)  34,  61  N.  Y.  Suppl.  820), 

[II,  B.  2,  b.  (n)] 


!  payee's  capacity  t 

but  if  one  of  two  makers  pays  the  note  'at 
maturity  and  marks  it  paid  he  will  not  after- 
ward become  liable  in  any  way  by  indorsing 
it  "without  recourse"  to  another  (Croas  S. 
Hollister,  47  Kan.  652,  28  Pac  093). 

Liability  aa  drawer. —  So  a  maker  will  not 
become  liable  only  ea  drawer  of  a  bill  by  ad- 
dressing the  not«  to  another  person  (Brazel- 
ton  o.  McMurray,  44  Ala.  323 )  or  hy  using 
the  form  of  a  draft  addressed  to  no  drawee 
(Funk  V.  Babbitt.  150  III.  408,  41  N.  E.  100). 
Where  B  signs  a  draft  on  A  which  is  not  ac- 
cepted and  C  signs  hie  name  acroas  the  face 
of  it  it  is  in  effect  B's  note  with  C  as  his 
surety.    Fatillo  v.  Mayer,  70  Qa.  715. 

As  to  partiu  entitled  to  Indat  oa  in*  pr>- 
■aatment  for  payment  see  tn^,  X,  A. 

Additional  provision  treated  as  mpliu^ 

—  So  a  promise  to  eollect  as  soon  as  possible 
the  note  of  another  given  as  collateral  it 
mere  surplusage.  James  e.  Robinem,  1  Mo. 
096. 

Ai  to  oonditiou  geaerally  see  aupra,  I,  C, 
1,  d,  (n),  (o). 

As  to  parol  eviAeace  of  lach  coaditkni  m* 
iw/ra,  XIV.  E  [8  Cyc.J. 

SS.  As  to  anotber  party,  for  whose  aecmn- 
modation  he  signs,  be  may  be  a  surety,  but 
as  to  subsequent  holders  be  is  the  principal. 
Stephens  c.  Monongabela  Nat.  Bank,  S8  Pa. 
St.  167,  32  Am.  Rep.  438;  Lewis  0.  Haneh- 
man,  2  Pa.  St.  410. ' 

As  to  accomauKlation  paper  see  infra,  m, 
B,  3, 

63.  As  to  bout  fide  holder  see  infra,  IX 
As  to  del^asea  avalUble  against  nidi  holda 

see  infra,  XIV,  B  [8  Cyc]. 

64.  Backus  v.  Danforth.  10  Conn.  2»7: 
Warren  v.  Soott,  32  Iowa  82. 

66.  Allen  enemy. —  Rogers  V.  Gibbs,  26  la. 
Ann.  503. 

Corporate  officer. —  It  admits  the  official  a- 
pacity  of  a  corporate  officer  described  u 
"  treasurer."    Abbott  v.  Chaae,  7S  Mcv  83. 

Corporation. —  It  admits  the  existence  of 
the  corporation  as  such  ( Reynolds  t>.  Koth,  61 
Ark.  317,  33  S.  W.  105;  Goodrich  v.  Beynolda, 
31  III.  490,  83  Am.  Dec.  240;  Brickley  p.  Ed- 
wards, 131  Ind.  3,  30  N.  E.  708;  Studebaker 
Bros.  Mfg.  Co.  p.  Montgomery,  74  Mo.  101; 
(^mp  V.  Byrne,  41  Mo.  625;  Exchanffe  Stt 

-  ■        Capps,  82  Nebr.  242,  4ft  N.  W.  m. 
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iodoree  it."  So  where  the  payee  named  is  a  fiotitions  person  and  knovn  to 
the  maker  to  be  each ; "  bot  tue  inBaoitj  of  the  payee  and  indorser  may  be  set 
up  by  the  mater." 

(m)  Joist  Makers — (a)  Who  Are — (1)  Is  Qkkbbai.  —  (a)  Bout  Statbb. 
Wien  two  or  more  persons  sien  the  note  they  are  liable  as  joint  makers  in  the 
absence  of  express  words  qnalifyiDfi;  thoir  liability.  Such  a  note  is  generally  in 
the  form  *'  we  promise."  The  obligation  or  debt  is  joint."  In  some  jnrisdictions, 
however,  this  rale  is  changed  by  atatnte  making  all  obligations  which  are  joint  in 
forro  joint  and  several  unless  otherwise  expressed.™ 


t.  UooTc,  S9  N.  E.  48;  Troy  Cong.  Boo.  v. 
Fmy,  S  N.  E.  IH,  26  Am.  Dec.  465),  aud 
Ha  power  tc  t«ke  the  note  (St  Joeepb  F.  &M. 
Ins.  Co.  V.  Hauck,  71  Ma.  406;  Holmes,  eta., 
Mfg.  Co.  V.  Holmea,  etc.,  Hetal  Co.,  63  Hun 


ig  N.  Y.  St.  169,  24  Am.  St  Rep.  448] ;  St 
Louis  Union  Nat.  Bank  V.  Matthews,  SS  U.  B. 
621,  es  L.  ed.  188),  alUioogh  the  note  is  non- 
MgDtinble  (Trenton  Fint  Net  B&nk  o.  Ollli- 
Un,  7i  Mo.  77),  and  notwitlietsnding  a  gen- 
anl  prohibition  against  doing  business  as  a 
foreign  corporation  (Shook  v.  Singer  Mtg.' 
Coh  si  Ind.  620;  Oorrell  c.'New  Yorie  Home 
L  Ins.  Co.,  63  Fed.  371,  S4  U.  S.  App.  188, 
11  C.  C.  A.  E40;  Hntual  Ule  Ins.  Co.  f>.  WIl- 
Mi,  8  BiM.  (U.  S.)  203,  17  Fed.  Ca«.  No. 
-9,960,  17  Alb.  L.  J.  426,  10  Chic.  L^.  N.  209, 
8  Ids.  L.  J.  B16,  7  N.  Y.  Wkly.  Dig.  13,  6 
Beporter  681}.  Indeed  the  tiOdng  of  such 
note  is  held  to  be  a  "  doing  biuineea  "  within 
tbe  meaning  of  the  statute.  Tftllapooea  Liun- 
bcr  Co.  V.  Holbert,  6  N.  Y.  App.  Div.  569,  38 
v.  Y.  Bnppl.  432.     Bee,  generally,  Cobfdu- 

Infut— Hastings    t>.    Dollarhide,   24    CaL 
IM;  Frazier  V.  Uutey,  14  Ind.  382. 
SUte.—  Esley  t>.  IlIinoi«,  23  Kan.  610. 
06.  Vltg.  Instr.  L,  f  110;  BiUs  Excb.  Act, 


|S8. 


Attoniey-geiieral.—  Wolke 
Ind.  31S,  10  N.  E.  110. 

iBfsnt— Hastings  e.  Dollarhide,  24  CaL 
IBS;  FrszieT  e.  Blassey,  14  Ind.  382)  Eardr 
V.  Waters,  38  He.  460. 

Corporation. —  Brown  v.  Donnell,  49  Me. 
421,  77  Am.  Dec.  2BSi  Ehrman  v.  Union  Cent 
L.  Ins.  Co.,  S6  Ohio  St  324. 

DnlBcoipotatad  mdety. —  Mayer  v.  Old,  67 

Vo.  App.  osg. 

67.  Lane  v.  Krekle,  22  Iowa  309;  Maniort 
e.  Koberts,  4  E.  D.  Smith  (N.  T.)  B8. 

Aa  a  nilB  all  paitiea  having  knowledge  of 
the  fictltioiu  chaiactei  of  the  payee  are  liable 
on  tbs  paper  at  suit  of  a  fiono  fid«  bolder  for 
nine,  wiieUi^  the  party  be  maker  (Fanu- 
worth  «.  Drake,  11  Ind.  101) ,  drawer  (Forbea 
e.  Eqiy,  21  C»uo  St.  474),  or  accepter  (Me- 
CU1  e.  CorniDK,  3  La.  Ann.  400,  48  Am.  Dee. 
«4). 

As  to  Setitloiu  payve  geaetally  see  Mipra, 
I,  C,  1,  <i  <n),  (a),  (6). 

Am  to  aTailabffity  of  Aefeaaa  eee  tnfn,  XIV, 
B  18  Cn.]. 

68.  Feaalee  v.  Robbina,  3  Uetc.  (Mau.) 
IM;  Bnrke  «.  Allen,  80  N.  H.  106,  61  Am. 


Dec.  042  (plaintiff  being  "bound  to  show  a 
legal  transfer  of  the  note  ") , 

69.  Indiana.— Ba.nieii  v.  Juday,  38  Ind.  86. 

ITentuatif. —  Harrow  t>.  Dugan,  0  Dana 
(Ky.)  341,  a  note  reciting  "  I  have  borrowed," 
etc.,  "for  the  benefit  of  n^  father,  Josepk 
Harrow,"  and  signed  by  two  persone. 

LouiaUtna.  —  I^fourche  Transp.  Co.  v. 
Pugh,  52  1a.  Ann.  1617,  27  Bo.  96S,  where  an 
agent  signed  once  for  several  makers. 

Neie  york. —  Palmer  v.  Stephens,  1  Den. 
{N.  Y.)  471,  where  the  eeeond  signature  was 
merely  initials. 

H'tfoonem. —  Bacon  o.  Bicknell,  17  Wis.  623, 
a  due-bill  signed  by  several  without  worda  of 
CKpreoa  promise. 

Oanada. —  See  Noble  v.  Forgrave,  17  Quebec 
Super.  Ct.  234. 

See  T  Ceoit  Dig.  Ut  "Bills  and  Notes," 
1257. 

Aa  betwsea  thenueWee  they  an  each  bound 
to  pay  an  equal  share  of  the  note.  Peaks  P. 
Dexter,  82  Me.  86,  19  Atl.  100. 

In  Louisiana  it  is  a  joint  obligation  and 
not  solidary  and  binda  each  only_  for  bis  pro- 
portion of  the  debt  unless  otherwise  expressed. 
New  Orleans  P.  Ripley,  5  I*.  120,  35  Am. 
Dec.  175;  Bennett  v.  Allison,  2  La.  419; 
Groves  v.  Bentell,  153  U.  8.  465,  14  S.  Ct. 
898,  38  L.  ed.  78S;  Ia.  Rev.  Civ.  Code,  arU. 
2080,  2086,  2003. 

It  has  been  held  not  to  be  prima  facie  ■ 
joint  note  where  one  signed  at  the  right  hand 
with  a  seal  and  the  other  at  the  left  with  the 
word  "  witness "  printed  above  hie  name. 
Hopkins  v.  Lane,  4  Thomps.  A  C.  (K.  ¥.) 
311;  Steinii^r  v.  Hoeh,  30  Pa.  St.  203,  80 
Am.  Dec.  521. 

Note  of  partners. —  Where  a  note  is  signed 
by  two  parties  as  makers  it  is  immaterial  to 
their  liability  thereon  whether  they  are  part- 
nere  or  sot  (Wbitwell  v.  Thomas,  3  Cal.  490; 
Small  V.  Bladworth,  1  Misc.  (N.  Y.)  607,  20 
N.  Y.  Suppl.  663),  and  a  note  may  be  made 
by  individual  partners  as  joint  makers  to 
the  partnership  and  indorsed  by  it  (Norfolk 
Nat  Bank  v.  GrifBn,  107  N.  C.  173,  11  8.  E. 
1049,  22  Am.  St  Rep.  868),  but  a  joint  and 
several  partnership  note  for  a  partnership 
debt  must  exhamrt  its  share  of  the  partner- 
ship assets  before  it  can  have  recourse  to  the 
estate  of  an  individual  bankrupt  partner 
[In  n  Mosier,  112  Fed.  138). 

70i  Farmers'    Ezch.    Bank   v.    Morse,    129 

CaL  239,  61  Pac  1088  (tbe  statute  makes  the 

note  prima  fa«ie  joint  and  several,  but  it  i* 

a  joiiit  note  if  so  agreed  by  the  pMrtlea) ; 

[II,B.8,^(in),(l).(l),(.)] 
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(b)  pBEsuifPTioK  Fbok  BiosATCBsa.  The  preenmption  as  to  the  chancier  of  par- 
ties is  that  their  relation  is  rigbtl;  expreeaed  bj  tlieir  signatures,"  and  even  the 
addition  of  the  word  "surety  or  "aecnrity"  to  one  maker's  name  will  not  in  gen- 
eral affect  hia  Hsbilitj  as  maker  to  the  payee  and  sabeeqnent  holders  of  the  note.' 


Kaeetner  «.  Chicago  First  Nat.  Bank,  170  HI. 
322,  48  N.  E.  998;  Sully  o.  Campbell,  99 
Tenn.  434,  42  B.  W.  16,  43  L.  R.  A.  161.  But 
it  has  been  held  in  Delaware  that  a  similar 
statutory  proTiaion  that  "  an  obligation,  or 
written  contract,  ot  several  penons,  shall  be 
joint  and  several,  unless  otherwise  erpreseed  " 
doee  not  applj'  to  a  negotiable  promissoiy 
note  made  by  two  persons.  Gale  c.  Myers,  4 
Houst.   (Del.)   S46. 

71.  Lord  v.  Moody,  41  Me.  127. 

If  a  note  i«  dgned  by  two  oi  more  mjk«n 
it  is  presumed  that  they  are  liable  as  joint 
makers  (Davis  v.  Smith,  29  111.  App.  313) 
and  not  as  principal  and  surety  (Jackson  t>. 
Wood,  108  Ala.  209,  19  Bo.  312;  Johnson  P. 
King,  20  Ala.  270;  California  Nat.  Bank  v. 
Gintj,  108  Cal.  148,  41  Pac.  38  [although 
known  to  be  surety  for  one  another  ] ;  Chand- 
ler V.  Ruddick,  1  Ind.  391),  irrespective  ot 
the  order  In  which  the  makers  have  signed 
(Summerhill  v.  Tapp,  62  Ala.  227). 

Change  from  surety  to  maker. —  A  maker 
may  become  principal  on  a  new  note  in  re- 
newal of  a  former  note  on  which  he  was 
surety.  lAmoille  County  Nat.  Bank  v.  Hunt, 
72  Vt.  3S7,  47  Atl.  1078. 

Effect  of  agreement  between  co~mak«s. — 
Where  makers  agree  between  themselves  that 
one  of  tbem  shall  be  held  harmless  it  will  not 
render  him  a  mere  surety  as  against  the 
payee  (Milwaukee  First  Nat.  Bank  v.  Finek, 
100  Wis.  446,  70  N.  W.  608),  and  an  accom- 
modation indorser  whose  indorsement  was 
procured  by  one  of  two  joint  makers  in  pos- 
session of  the  note  may  on  payment  of  the 
uota  haTe  recourse  to  both  makers  as  princi- 
pals irrespective  of  their  relation  to  one  an- 
other (HoSman  v.  Butler,  lOS  Ind.  371,  4 
N.  E.  681 ) .  The  rights  of  a  payee  cannot  be 
restricted  by  an  arrajigement  between  the 
principals,  made  after  the  note  has  passed 
from  their  hands,  and  changing  t)ieir  relations 
between  themselves  so  that  one  becomes  a 
mere  surety  for  the  other.  Patch  v.  King.  29 
Me.  448.  6o  where  some  of  the  original  mak- 
ers became  sureties  in  effect  by  a  change  of 
their  firm  and  the  assumption  of  debts  by  the 
new  firm.  Norman  c.  Jackson  Fertilizer  Co., 
79  Miss.  747,  31  So.  419. 

As  to  prenmptioiia  and  parol  evidence  con- 
cerning the  relation!  of  co-makers  see  in^o, 
XIV.  E  [8  Cyc.]. 

73.  Coftfomta. —  Southera  California  Nat. 
Bank  %>.  Wystt,  87  Cal.  016,  26  Pac.  918. 

00Bn«cticu(.— Bond  TJ,  Storra,  13  Conn.  412; 
Palmer  r.  Grant,  4  Conn.  389. 

Ktrntaa. —  Rose  v.  Madden,  1  Kan.  446. 
M(i««(ichuc«(t«. —  Hunt  V.  Adams,  T  Mass. 
G18,  6  Mass.  G19,  6  Mass.  398,  4  Am.  Dee.  88, 
"  holden  as  sure^."  On  the  other  hand  it  has 
been  held  that  a  note  reading  "  I  promise " 
signed  by  K  and  W,  "  surety,"  is  not  a  joint 
note  but  a  collateral  undertaking.  Little  t). 
Weston,  1  Mass.  166. 

[n.B.8,a.(m),(A).(l).(b)] 


Jftohtsron.—  Inkster  c.  Marshall  First  Nat 
Bank,  30  Mich.  143. 

ifwaissippf. —  Stevens  c,  Weet,  1  How. 
(Miss.)  308,  29  Am.  Dec.  630. 

ifeio  Yorfc.— Hoyt  p.  Mead,  13  Hun(N.Y.> 
327;  Beamon  v.  Lyon,  27  N.  Y.  Wkly.  Dig. 
168. 

Peimsylcanta. — ^Kleckner  p,  Klapp,  2  Watts 
ft  8.  (Pa.)  44;  Craddoek  p.  Armor,  10  Watto 
(Pa.)  2S8  ("security  for  the  fulBlment  of 
the  above"). 

Vermont. —  He  Is  liable  prima  faae  as  a 
maker,  but  thie  presumption  Ihay  be  coo- 
trolled  by  evidence  of  a  different  liability 
which  was  known  to  the  payee.  Ballard  x. 
Burton,  64  Vt.  3S7,  24  AU.  769,  16  L.  R  A. 

See  T  Cent  Dig.  tit  "Bills  and  Notes," 
I  266. 

The  only  value  of  the  word  "  annty "  ii 
to  show  his  right  to  reimbursement  from  the 
principal  and  not 'to  limit  his  liability  to  the 
payee.    Aud  v.  Magruder,  10  Cal.  282. 

KeUtion  inter  se. —  Where  the  last  of  four 
makers  adds  "  surety  "  to  hie  signature  he  is 
presumed  to  be  surety  for  the  first  three,  but 
it  may  be  shown  infer  «e  that  the  second  and 
third  are  cosureties  with  him  for  the  flrat 
(Wbitehouse  d.  Hanson,  42  N.  H.  B) ,  or  thst 
the  second  and  third  were  sureties  for  tbs 
first  and  the  fourth  was  surety  for  all  the 
others  (Robison  P.  Lyle.  10  Barb.  (N.  Y.) 
512).  In  like  manner  if  a  note  is  signed  by 
A,  B,  and  C,  and  B  and  C  are  sureties  for  A, 
and  D  afterward  signs  as  "  surety "  at  A's 
request,  supposing  all  to  be  principals,  bs 
cannot  be  called  on  by  B  and  C  for  contribu- 
tion as  their  cosurety.  Bulkeley  p.  House,  82 
Conn.  469,  26  AtL  362,  21  L.  R.  A.  247. 
Where  A,  B,  and  C  give  their  note  to  C,  add- 
ing "  security  "  to  his  signature,  in  renemJ 
of  a  note  of  A  and  B  to  C,  B  remains  as  he 
was,  surety  for  A,  and  not  cosurety  with  C, 
and  C  is  surety  for  A  Euid  B.  Stump  p.  Rich- 
ardson County  Bank,  24  Nebr.  622,  39  N.  W. 
433.  So  where  the  last  two  of  three  makers 
add  "  surety  "  to  their  signatures  they  are 
presumed  to  be  cosureties  for  the  first,  but  s 
different  relation  may  be  shown  inter  m.  ^ 
gar  P.  Hiler,  24  N.  J.  L.  812. 

A  person  signing  a  note  as  goarantu  tt 
the  time  the  note  is  executed  by  the  prindpsl 
is  liable  as  an  original  maker  and  may  be 
sued  thereon  as  such,  either  alone  or  jointly 
with  the  principal  (Leonard  v.  Sweetnr,  IS 
Ohio  I},  but  if  an  express  guaranty  is  writ- 
ten beneath  a  note  of  a  third  person  the  guir- 
antor  is  not  a  joint  maker  of  the  nots  (Brew- 
ster T.  Silence,  8  N.  ¥.  207  [njfSmiiv  H 
Barb.   (N.  Y.)   1441). 

"  Indorse!  "  added. —  Where  one  signs  * 
note  with  others  on  the  (aoe  and  adds  the 
word  "  indorser  "  after  his  name  his  liability 
is  that  of  an  indorser  and  not  that  of  a  joist 
maker  (Schwenk  P.  Yost,  9  Wkly.  Notes  Osa. 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7  Cye.]    665 


(3)  Fatxs  SiGimfG  BsLow  Maxkb.  Where  the  pajee  signs  a  note  which 
it  pftyftble  to  liitn  "  or  bearer  "  below  the  maker's  signature  on  transferring  it  and 
at  the  reqneflt  of  the  person  receiring  it  hs  becomes  jointly  liable  as  maker,^ 

(3)  Pebsoh  Biokiko  Attru  Dxlitbbt.  One  who  adds  his  signature  to  a  joint 
iK^  or  to  a  joint  and  several  note  after  its  delivery  for  sufficient  consideration  is 
ia  [ike  manner  a  maker,**  So  if  he  adds  his  name  below  the  signature  of  a  sole 
maker.' 

(b)  Lialnliii!/  of — (1)  In  Genbka.l.  The  original  liability  oE  joint  makers  is 
Dot  dependent  upon  that  of  one  another,'"  although  tlie  release  or  discharge  of 
onB  will  in  general  discharge  all." 

(3)  Oh  Death  of  Co-Maerb.  On  the  death  of  one  ioint  maker  the  holder's 
tight  of  action  is  at  common  law  against  the  anrvivor.''    In  some  states  the  origi- 


(Pr.)  10.  Contra,  notwithatanding  Cat.  Civ. 
Code,  I  3108.  Southern  California  Nat.  Bank 
t.  WTstt,  B7  Cal.  816,  S6  Pac.  918),  but  it 
)iu  been  held  that  the  liabilitj  created  by 
nch  ft  lignature  i£  not  that  o(  a  mere  guar- 
uitor  (Callaway  D.  Harrold,  SI  Ga.  111). 

73.  niiruAt.—  Coates  v.  Harmon,  32  111. 
AppL  204,  holding  that  he  cannot  be  treated 
\i}  s  third  person  aa  an  indoreer  in  blank. 

/ndiana. —  Schmidt  c.  Archer,  113  Ind.  305, 
U  N.  E,  543,  where  it  was  payable  to  the 
"order  of   ouraelres "   and   indorsed   by   the 

fonnu.—  Raymond  v.  McNeal,  36  Kan.  i71, 
13  Pac  SIl,  bedding  that  he  cannot  claim  to 
U  an  indoreer  only. 

Miclagan. —  See  Cook  v.  Brown,  02  Mich. 
m,  £9  If.  W.  40,  4  Am.  St.  lUp.  B70,  holding 
that  hia  transferee  may  prove  that  defendant 
intended  by  his  act  to  become  a  joint  maker 
ud  to  waive  notice. 

Vt}tTatka. — Diuenbuty  r.  Albright,  31  Nebr. 
US,  47  N.  W.  1047,  where  the  note  was  pay- 
able to  bearer  and  the  original  holder  trana- 
hired  it  by  writing  his  name  to  the  left  of 
the  orlginai  maker, 

A'no  York. —  Partridge  C.  Colby,  19  Barb. 
IN.  Y.)  248. 

South  CaroXina. —  Derore  v,  Uundy,  4 
Strobh.  (S.  C.)  15,  where  the  payee  named  in 
the  note  transferred  it  after  maturity  by  add- 
ing hie  signature  as  maker.  But  it  has  been 
brld  that  he  thereby  becomes  a  several,  but 
iiDt  a  Joint,  maker  of  the  note  (Freeman  v. 
Clark,  3  Strobh.  (S.  C.)  281)  and  that  he 
■igns  as  a  guarantor  (Cason  v.  Wallace,  4 
Bush  (Ky.)   388). 

Set  7  Cent.  Dig.  UL  "Bills  and  Notes," 
!&!.  ^ 

74.  Tiller  v.  Shearer,  20  Ala.  690;  Farmer 
t.  Perry,  70  Iowa  368,  30  N.  W.  752;  Butler 
r.  Oambs,  1  Mo.  App.  Wfl;  Arlington  First 
Nat  Bank  v.  Cecil,  23  Or«.  58,  31  Pac.  01,  32 
Pac.  393. 

As  to  pieriona  makers  who  do  not  uwnt 
to  the  new  signature  it  will  not  be  a  joint 
uoU.  Irwi  c.  Pickett,  8  McCord  (S.  C.)  271. 
Bnt  where  a  note  reading  "  We,  A.  P.  Whit- 
bid  k  Co.,  principal,  and  John  T.  Stovall 
ud  Thomas  J.  I«e,  Mcurities,  promise  to 
pay,"  waa  signed  by  Lee  after  the  others  had 
*igBcd,  and  wtthont  the  knowledge  of  Stovall, 
I«e  was  bound  as  cosurety  with  Stovall,  and 
liable  t«  eontribnte  notwithstanding  a  private 
■gncnwnt  with  tbe  first  namod  nnknown  to 


How  liability  afiected  by  dischuge  oi  death 
of  former  maker. —  The  liability  of  one  who 
becomes  a  co-maker  on  a  note  after  its  execu- 
tion is  not  afTected  by  tbe  fact  that  the  other 
signers  were  thereby  diacharged  from  liabil- 
Qy,  or  that  one  of  them  has  died  and  another 
has  allowed  judgment  to  be  entered  against 
him  thereon.  Rhoadea  v.  Leach,  B3  Iowa  337, 
61  N.  W.  988,  67  Am.  St.  Rep.  281. 

An  additional  maker  execntiiig  the  nets 
after  matnrlty  ia  a  guarantor.  Freeh  t>. 
Yawger,  47  N.  J.  L.  157,  64  Am.  Rep.  123. 

7B.  Aa  a  joint  and  several  maker.  Sar- 
gent o.  RobbioB,  19  N.  H.  672. 

The  new  contract  is  collateial  to  the  flnt 
and  the  additional  maker  does  not  become  a 
joint  and  several  promisor  with  the  maker, 
if  the  original  obligation  of  the  latter  on  the 
note  ia  not  destroyed.  Howe  v.  Taggart,  133 
Mass.  284.  He  is  in  eSect  a  guarantor  and  is 
liable  thereon,  although  the  original  makers 
of  the  note  did  not  assent  to  his  signature 
(Stone  V.  White,  S  Oray  (Mass.)  6B9), 
especially  where  tbe  original  maker  had  al- 
ready died  (Ives  t>.  McHard,  2  111.  App. 
178). 

76.  Rote  void  as  to  some  makeri. —  One  of 
tbe  makers  of  a  note  ia  liable  thereon,  al- 
though the  note  be  void  as  to  the  other  maker 
(Browning  e.  Carson,  163  Masn.  265,  39  N.  E. 
1037),  as  where  one  is  not  bound  as  a  mar- 
ried woman  ( Atkinson  t>.  Weidner,  83  Mich. 
412,  47  N.  W.  317)  or  as  an  infant  (Reid  v. 
Degener,  82  111,  608;  Taylor  v.  Dansbv,  42 
Mich.  82,  3  N.  W.  267  ;  Continental  Nat.  Bank 
».  Strauss,  137  N.  Y.  148,  32  N,  E.  1088; 
Hartnesa  v.  Thompson,  5  Johns.  (N.  Y.)  180; 
Rohrer  v.  Momingatar,  IS  Ohio  579).  after 
diaaffirmance  ( Wamsley  v.  Lindenberger,  2 
Rand.  (Va.)  473},  where  one  maker  signed  on 
Saturday  and  one  aigned  on  Sunday  (Bums 
V.  Moore,  76  Ala.  339,  52  Am.  Rep.  332),  and 
where  a  maker  adds  the  names  of  co-makers 
without  their  authority  (Taylor  v.  Jones, 
Smith   (Ind.)   6). 

A  note  apparently  intended  to  be  joint  aad 
Mveral  binds  one  promisor  who  puts  it  in 
circulation  with  only  his  own  signature, 
Dickerson  V.  Burke,  25  Oa.  225. 

77.  See  infra,  XIV,  B  [8  Cyc.]. 

78.  Yorks  e.  Peck,  14  Barb.  (N.  Y.)  8*4; 
Chandler  c.  Neale,  2  Hen.  k  TA.   (Va.)    124. 

[II.  B.  8.  a,  (in),  (b).  (2)] 
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fl  a  promise  "jointly  and  BeverUly"  to  pn^.     A  promiM  in  tbe  singnlu 
er,  "  I  promise,"  signed  bj  several  makers  is  eenerall;  held  to  be  a  junt 


nal  liability  of  a  deceased  joint  maker  is  kept  alive  bj  statute  as  agaisBt  his  per- 
aonal  repreaeDtatiree,"  and  coarts  of  eqmty  ia  general  preserve  the  remedy 
against  the   decedent's  estate  for  tbe  protection  of  his  coobligor*  and  of  tbe 
payee." 

(iv)  Joust  ajud  Sbvuul  Makssb.    The  osnal  form  of  a  jdnt  and  serenl 
note  is  a  1        '      "'"  "     "'  "   «  .  •  ...... 

nnmber,       .  .      „         , 

And  several  note,^  and  this  ia  trna  as  to  the  holiler  of  the  paper,  altboueb 
"  snretj  "  is  added  to  some  of  the  ugnatares ; "  but  tJie  note  has  been  held  to  be 
a  joint  note  althongb  written  "  I  promise,"''  and  a  several  note,  althongh  written 

Whether  the  aurvivor  ia  principal  debtor 
(Gettr  t.  BinaB«,  49  N.  Y.  38fi,  10  Am.  Kep. 
379)  or  surety  (Mooro  v.  Gray,  28  Ohio  St. 
£26). 

The  death  of  one  of  tluee  joint  makers  of 
a  promiwoTj  not«  does  not  affect  the  charac- 
ter of  the  joint  contract  between  the  sur- 
vivors.   Corlies  v.  Fleming,  30  N,  J.  L.  349. 

Ai  to  actions  againBt  the  turriyot  see 
infra,  XIV,  C  [8  Cyc.]. 

79.  Redman  c.  Marvil,  73  Ind.  693;  Hudel- 
eon  V.  Armstrong,  TO  Ind.  09;  Curtis  v.  Mans- 
field, 11  Cush.  (Mass.)  162;  Keller's  Estate, 
1  L^.  Chron.  (Pa.)    ISO;  Mays  c.  Gockrum, 

-87  Tex.  362. 

80.  Bnt  the  decedent's  estate  will,  under 
the  chancery  rule,  be  charged  with  only  half 
the  amount,  unless  it  is  shown  that  he  is  the 
principal  debtor  or  that  the  other  ia  insolvent. 
Brooks  V.  Dent,  I  Md,  Ch.  623. 

81.  Conn«o(tcut.— Monson  P.  Drakeley,  40 
Conn.  GE2,  18  Am.  Bep.  74. 

/ntliana.— Maiden  0.  Webster,  30  Ind.  317; 
-Groves  v.  Stephenson,  6  Blackf.  (Ind.)  684; 
Lambert  v.  ligow,  1  Blackf.  (Ind.)  3SB,  the 
last  case  holdiDjg  that  a  note  executed  by  two 


persona,  beginning,  "  I  promise  to  pay,  etc., 
And  concluding,  "Witness  my.  hand  and 
seal,"  etc,  may  be  treated  as  the  several  ob- 
ligation of  ea^. 

XoHwotw. —  State  Bank  v.  Sterling,  2  La. 
■flO. 

MoKtadKiutttt. —  Hemmenwur  P.  Stwie,  7 
Mass.  68,  6  Am.  Dec.  27;  Chaffee  v.  Jones,  19 
Pick.   (Haas.)   260. 

Miohigtui. —  Dow  Law  Bank  v.  Godfr^,  126 
Mich.  S21,  86  N.  W.  107S,  86  Am.  St.  Bep. 
669. 

y«\B  Bam^hirt.—  I^dd  V.  Baker,  I!0  N.  H. 
76,  67  Am.  Dec.  36S. 

Vew  York.— -Elf  V.  Clute,  10  Eua  {"S.  Y.) 
36;  Partridge  v.  CdOsj,  10  Barb.  (N.  Y.) 
248;  Hopldna  e.  lAne,  4  Thomps.  ft  C. 
(N.  Y.)  311;  Lane  v.  Salter,  4  Rob.  (N.  Y.) 
230.  But  see  Brownell  v.  Winnie,  29  N.  Y. 
409,  to  the  effect  that  such  a  note  Is  In  sub- 
stance several  and  joint  only  for  form  of 
procedure. 

DUo. —  Warren  First  Nat.  Bank  ff.  Fowler, 
36  Ohio  St  624,  38  Am.  Rep.  810  (holdiag 
that  a  note  "  I  promise  to  pay  to  the  order 
'Of  myself,"  signed  by  A  and  B  and  placed  In 
B'a  hands  to  be  used  for  his  sole  beneflt  Is 
virtually  a  joint  and  several  note  payable 
""  to  the  order  of  onrselve*  or  either  of  ns  " 
•nd  may  be  transferred  by  B's  indorsement)  : 
Walla«e  t>.  Jewell,  21  ^lo  St  163,  8  Am. 
[n.  B.  8.  a.  (m).  (B).  (2)] 


(Pa.)   U. 

South  CaroUtM. —  Earck  r.  Avinger,  Hiley 
(S.  C.)  201,  3  Hill  (S.  C.)  215;  Bamet  ci. 
Skinner,  2  Bailey  (S.  C.)  SS. 

Vermont. —  Arbuckla  V.  Templeton,  06  VI. 
205,  26  Atl.  109B. 

Witootain.—  Dill  r.  White,  62  Wis.  466,  9 
N.  W.  40*. 

England.—  Clerk  t>.  Blaekstock,  Holt  !I.  P. 
474,  17  Rev.  Rep.  867,  3  £.  C.  L.  188 ;  Uarck 
C.  Ward,  Peake  130. 

Canada.—  Creighton  v.  Fretz,  26  U.  G  Q.  R 
627. 

See  also  Keg.  Inatr.  L.  |  36,  subs.  7. 

Two  partners  may  become  aererally  UaUc 
on  a  note  In  the  form  "  I  promise  "  signed  by 
one  in  the  firm-name  and^  afterward  ratiflnl 
1^  the  other.  Sherman  V.  Christy,  IT  Ion 
S28. 

The  indorsement  by  a  third  party  of  an  ex- 
press enaianty  before  deliveir  of  the  not* 
has  been  treated  as  a  joint  and  several  nale. 
Hunt  e.  Adams,  6  Mass.  36B,  4  Am.  Der  6S; 
Miller  0.  Gaston,  2  Hill  (N.  Y.)  188;  La- 
queer  t>.  Praaser,  1  Hill  (N.  Y.)  25S  lafflrmei 
m  4  Hill  (N.  Y.)  420,  40  Am.  Dec.  288]- 
Contra,  Cole  c.  Merchants'  Bank,  60  Ind.  350; 
Tinker  v.  McCauley,  3  Mich.  188  [ovtmtUitt 
Hi^Ins  t).  Watson,  1  Mich.  428]. 

^.  Hmit  D.  Adams,  6  Mass.  366,  4  Am. 
Dee.  68;  Keller  p.  McHuSman,  16  W.  Vs. 
64;  Dart  e.  Sherwood,  7  Wis.  623,  76  Am. 
Dec  228. 

83.  KentMchy. —  Harrow  v.  Dugan,  6  Dsna 
iKj.)  341. 

LoiMiana. —  Monget  v.  Penny,  7  Ia  Ann. 
134 

i/oine.— Eddy  o.  Bond,  19  Me.  461,  36  Abl 
Dec.  787. 

if MhtfraTi^  Dederick  v.  Barber,  44  Mid. 
19,  6  N.  W.  1064. 

Neio  Hampihire. —  Humphreys  r.  OuUlow, 
13  N.  H.  3S7,  38  Am.  Dec  499. 

Neio  York. —  Luqueer  e.  Prosser,  1  HiB 
(N.  ¥.)  256;Do^v.  Batea,  llJohns.  (N.  Y.| 
644. 

Fttmtylvama. —  Eniaely  e.  Shenbei^r.  7 
Watts  {Pa.)   193. 

Tirgima. —  Eolman  V.  aUllam,  6  BswL 
(Va.)  SO. 

A  f  ortlod  this  1>  So  where  the  noU  wu  a 
promlae  "for  .  .  .  Peek,  Howlett  &  Foster " 
signed  hj  the  several  partners.     Stasfi  v. 
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"  w«  ppomin."  "  "  "Wo,  or  either  oi  ng,  promtw  "  i»  in  like  manner  a  joint  lod 
gererHl  note."  A  joint  and  eeveral  note  is  either  a  joint  note  of  all  or  the  several 
Bote  ol  each  maker.**  It  may  be  ralld  as  a  joint  note  and  invalid  aa  a  leTeral 
note,"  or  oomplete  as  a  several  note  and  inootnplete  aa  a  joint  Dote."  It  remaina 
joint  and  Befv«raJ  as  to  the  aorriving  makers  after  tlte  dewi  of  one  maker ;  *  but 
it  k  not  both  junt  and  several,  and  the  holder  must  eleot  to  treat  it  aa  one  or  tlw 
other.**  This  vleotion  hj  the  holder  to  treat  the  paper  aa  leint  ta  s»vm«1  dose 
not,  however,  affect  the  right  of  the  makers  wU#r  w  to  loolc  to  one  another  ior 
eontribatioD  as  joint  maken.*^ 

b.  CoDfllet  ef  Laws.    In  general  the  maker's  liability  will  b»  detwnnined  b^ 
the  law  of  the  place  of  payment,"  and  as  a  rule  hia  liabili^  to  others**  or  hw 


Bowlstt,  4  Den.  (N.  T.)  686;  Gallwaj  v. 
lUthev,  1  Campb.  403,  10  Eftit  864,  10  Her. 
Bap.  t»j  in  r»  CUrktt.  S  Jui.  B19,  14 
U.  k  W.  4S9  [ooerrulino  HaU  v.  Smith,  1 
B.  A  a  407.  2  D.  ft  E.  584,  1  L.  J.  K.  B.  0.  8. 
142,  s  E.  C.  L.  174]  i  Smitti  v.  Jarre*,  t  U. 
Bijm.  I4S4. 

81.  DiekenoB  t>.  Burke,  2S  Oft.  Vti; 
HalmM  t.  Sinclair,  1*  III.  Tl ;  WUtmore  v. 
Nit^eraon,  12S  Ms4S.  496,  28  Am.  Sep.  XB7; 
Biea  e.  Oove,  S2  Pick.  (Mus.)  108,  93  Am. 
Dm.  re4. 

85.  Po^ue  V.  Clark,  SB  III.  339.  So  a  nota 
Todlng  "  I  or  we  promise,"  etc.,  and  ligned, 
*  ColemaB  k  Anwa  While  Lead  Co.,  per  C.  I, 
WiUUms,  Sec.  George  J.  WIlliAma,  Qen'l 
Uangr.,"  must  be  canstrued  ae  the  joint  and 
NTcntl  oliligatioB  of  the  company  ftnd  Q.  J. 
Williuoe.  Harris  v.  Coleman,  ete.,  Whitq 
Lad  Co.,  08  lU.  App.  3M.  But  "we,  or 
eitlier  of  ui,  promise  ...  In  behalf"  of  a 
■chool  district  la  the  note  of  the  district  and 
BOt  of  the  trustees.  Harrey  v.  Irrine.  11  Iowa 
K;  Ljion  v.  Adameon,  T  Iowa  609;  Winter  D. 
flite,  3  Iowa  142;  Harkina  t>.  Edwards,  1  Iowa 
a%;  Baker  r.  Cliamblea,  4  Greene  (Iowa) 
128. 

88.  Owen  t>.  Wilkinson,  0  C.  B.  K  fi.  826, 
i  Jnr.  N.  S.  lOS,  28  L.  J.  C.  P.  3,  04  E.  0.  L. 
KM;  Beeobam  «.  Smith,  E.  B.  ft  E.  443,  4 
Jw.  N.  8.  1018,  fi7  U  J.  Q.  B.  867,  6  Wkly. 
Rep.  627,  Be  E.  C.  L,  448 ;  Bulbesk  v.  Jonee, 
5  Jar.  N.  S.  1317 1  King  c.  Hoare,  13  M.  ft  W. 
4H;  Pletcber  t>.  Dyche,  8  T.  B.  38,  1  Ber. 
Hep.  414. 

Eitbei  Maker  may  be  held  liable  or  the 
note  wt  off  anfnst  either.  Pate  v.  Gray, 
Henptt  (U.  S.)  156,  18  Fed.  Caa.  No. 
10.T94II. 

AH  ue  ^ennud  to  be  prindpali  (Orvh 


434). 

Wbtn  piopovtloB  of  each  ttlpnlated. —  A 
Bote  signed   \tj   several   and   stipulating   the 

Sroportion  each  is  to  pay  is  a  several  note. 
icBean  s.  Todd,  8  Bibb  (Ey.)  380;  Western 
Wbcd  Scraper  Co.  t>.  I«eklin,  100  Mich.  339^ 
M  N.  W.  HIT.  It  has  been  held,  however, 
toat  where  several  peraone  jointly  and  sever- 
ally promise  t«  pay  the  sums  set  opposite 
tbelr  names  each  u  jointly  and  severally 
l»ble  for  the  whole  amount  deaerlbed,  and 
the  only  effect  of  the  subdlvialon  of  amounts 
[48] 


opposite  eadi  name  Is  to  datennine  their 
right*  betwasB  themselvee.  Mallard  *.  Bura- 
•ide,  4aB«rb.  (N.  V,>  108. 

87.  Maclae  V.  Sutherland,  8  0.  L^  B.  1380, 
3  £.  i  B.  I,  IB  Jur.  948,  23  L.  J.  Q.  B.  SKU, 
>  Wkly.  Hep.  161.  T?  E.  0.  L.  1. 

89-  Bryan  V.  Berry,  6  Cal.  394;  dekeraon 
9.  Burke,  25  Or.  SS5. 

89.  Corlies  v.  Fleming.  M  K.  J.  L.  349. 

00.  Streatfleld  v.  ]^llday,  3  T.  R.  7rt. 
So  where  it  reads  "  jointly  or  •evenly." 
Ree*  r.  Abbott,  Cowp.  838. 

Suing  one  maker  oqnivalent  ta  alocttoa,— 
Wtere  the  p^yee  sue*  one  of  the  makere  alon* 
and  obtains  judgment,  such  proceeding  ia  an 
election  to  treat  it  a*  a  several  contract  rs- 
meeting  them  all.  Bwgor  Bank  V.  Treat.  4 
Me.  Z07,  10  Am.  Dee.  210. 

81.  Byles  Bilb  8. 

9S.  Alabama.— Camp  v.  Baudle,  81  Ala. 
240,  2  So.  887. 

Arfcan*o«.—  Pryor  v.  Wright.  14  Ark. 
189. 

Cimneotiottt.—  Smith  t^  Mead,  3  Conn.  181, 
8  Am.  Dec.  183. 

ffidiana.— Aurora  ff.  West,  28  Ind.  88,  SS 
Am.  Dec.  413  (muntcipcil  bonds)  ;  Bunt  V. 
Standart,  16  Ind.  S3,  77  Am.  Dec.  79. 

A'ew  York. — Thompson  V.  Ketcham,  4  John*. 
(N.  Y.)  286. 

United  Statei. —  Davi*  V,  Clemson,  fl  Mc- 
Lean (U.  S.)  622,  7  Fed.  Ga*.  No.  9,890. 


468,  34  U.  S.  App.  148,  17  C.  C.  A.  209,  30 
L.  B.  A.  513),  ^though  the  law  of  the  place 
of  payment.  New  York,  discharging  a  joint 


Missouri  to  give  that  effect  to  a  judgment  re- 
covered In  Louisiana  <  Wiley  t>>  HoImM,  2B 
Uo.  286,  76  Am.  Dec.  126). 

If  no  partlcniar  place  of  psyment  la  aped- 
fled  in  a  note  the  law  of  the  place  of  con- 
tract gorema  as  to  the  obligation  and  duty 
imposed  on  the  maker.  Barrett  «.  Dodge,  16 
R.  I.  740,  19  Atl.  630,  27  Am.  8t.  Rep.  777. 

A*  to  conflict  of  lawa  in  ease  of  discliarse  ai 
release  see  infra,  XI,  G,  3. 

A*  to  rate  of  Intereat  and  dama(M  Toeov- 
(lable  see  infra,  XIV,  G  [8  Cyc.]. 

As  to  defenae  of  ntory  see  iatfra,  KIV,  B 
[8  Qycl. 

98.  Oiy  V.  Winter,  4  Hart.  N.  8.    (Ia.> 


277. 
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richt  to  Bet  up  an  equitable  defense**  will  be  nnafEeeted  by  the  law  of  the  place 
of  transfer. 

4.  Contract  of  Guarantor  —  a.  Hatore  of  —  (t)  ly  Gei/sbal.  In  regard  to 
the  liability  of  one  who  gnaraoteee  a  negotiable  iustniineat,  as  difltingaished  from 
an  indorser  and  from  a  Baretv,  the  rule  in  general  ia  that  the  enrety  makes  himself 
liable  abaolately  upon  default  of  the  principal,  that  the  indoraer  is  liable  in  BDch 
case  only  on  formal  demand  and  notice  of  dishonor,  and  that  the  guarantor  is  lia- 
ble on  reasonable  demand  and  notice  of  default."" 

(ii)  JfsaoTlASiLiTT.  The  guaranty  of  a  negotiable  instrument  does  not 
a€Eaot  the  negotiability  of  the  original  paper."  On  the  other  hand  the  guaranty 
does  not  itself  acquire  the  attribute  of  uegotiability  in  a  strict  sense,  by  reason  of 
its  being  written  on  such  an  instrument."  Only  the  rights  of  the  party  guaran- 
teed pass  in  general  to  subsequent  holders,  subject  to  any  defense  available  against 
such  original  party.*"  It  will  be  presumed  that  the  gnaraoty  was  made  for  the 
benefit  of  the  first  holder  of  it  for  value."     Where  the  guaranty  is  general  and 

(Biwell  V.  Gowdy,   31   Conn.   47;   Taylor  e. 
Binney,  7  Mas«.  479). 

GuaiBaty  indOToed  on  collateral  moitsife. 
—  Where  a  stranger  indorsed  a  guaranty  upon 
a  mortgage  whi(£  secured  certain  promiaioTy 
notes  it  was  lield  that  such  guaranty  %raa  not 
a  n^otiable  contract  and  did  not  pass  to  a 
■ubaequent  bona  fide  bolder  of  the  notes  any 
right  but  that  of  the  party  originally  guar- 
anteed. Brigga  v.  Latham,  36  Kan.  205,  U 
Pac.  IBfl. 

98.  Levi  V.  Mendell,  1  Dut.  (Ky.)  77 ;  Owen 
e.  Potter,  115  Mich.  566,  73  N.  W.  877;  Wal- 
droQ  V.  Barring,  26  Mich.  493;  Barlow  f. 
Myers,  M  N.  Y.  41,  21  Am.  Bep.  682  (a  guar- 
anty by  separate  instrument  of  A'a  debts,  in- 
cluding the  note  in  suit)  ;  Omaha  Nat.  Buik 
V.  Walker,  2  McCraiy  (U.  S.)  686,  6  Fed. 
399.  Contra,  apparently,  to  the  exclusion  of 
defenses:  Jones  o.  Berryhill,  25  Iowa  £B> 
( where  the  defense  of  usury  was  heard  and 
determined  adversely  and  the  defense  of  want 
of  consideration  was  overruled  on  the  mdw 
ground  that  would  have  excluded  the  defense 
of  accommodation  by  an  indorser)  ;  Commer- 
cial Bank  v.  Cheshire  Provident  Inst,  59 
Kan.  361,  63  Fac.  131,  B8  Am.  St  Rep.  388, 
41  L.  R.  A.  176  (where  the  defenses  of  no  con- 
sideration and  ultra  virea  were  heard  and  de- 
termined adversely  on  a  general  denial). 

99.  Northumberland  County  Bank  v.  Eyer, 
GS  Pa.  St.  97.  Thus  a  guaranty  to  an  ac- 
cepter will  not  extend  to  subsequent  Doldcra 
(Biu  p.  Stephens,  L,  E.  3  Ch.  753,  19  L.  I. 
Eep,  N.  S.  198,  16  Wkly.  Rep,  1182)  unlas 
expressly  made  to  be  so  used  lEx  p.  Agra 
Bank,  I..  R.  3  Ch.  555,  37  L.  J.  Bankr.  IJ, 
18  L.  T.  Rep.  N.  S.  868,  16  Wkly.  Rep.  879). 

Accommodation  indorsement  by  payee.— A 
general  guaranty  on  a  promissory  note,  in- 
dorsed hj  the  payee  for  the  accommodatna 
of  the  maker,  is  for  the  benefit,  not  of  the 
payee,  but  of  the  first  holder,  for  value,  who 
takes  the  note  with  the  guaranty  upon  it 
Baldwin  c.  Dow,   130  Mass.  416. 

Presumption  ariaiiig  from  poaaearian.— la 
Pennsylvania  it  has  been  held  that  no  pre- 
sumption ariaes  that  a  holder  not  naned 
either  in  the  note  or  in  the  guaranty  was 
the  par^  to  whom  the  guaranty  was  gtvea- 


The  liability  of  the  maker  to  the  indoriee 
ia  detennined  by  the  law  of  the  state  where 
the  note  is  made  and  not  of  that  where  it  is 
indorsed.  Woodruff  v.  HU1,  116  Mass.  310; 
Miller  o.  Mayfield,  37  Miss.  888. 

94.  lUinoit.—  SUcy  v.  Baker,  2  lit.  417. 

Indiana. —  Yeatman  v.  Cullen,  6  Blackf. 
(Ind.)   240. 

Ititittippi. — Allen  v.  Bratton,  47  Miss.  119. 

Virjinto.— Wilson  p.  Lazier,  11  Oratt.  (Va.) 
477. 

United  8tate». — Brabston  v.  Gibson,  S  How. 
(U.  S.)  263,  13  L.  ed.  131. 

As  to  admissibility  of  defsusea  see  ifi^ra, 
XIV,  B  [8  Cyc.]. 

86.  Ai  to  contiacta  of  {iiarantjr  Keneiolly 
see  GUABANTT. 

D-aty  of  holder  of  puranteed  paper  as  to 
presentment   for  payment   see   infra,   X,   A, 

Duty  of  holder  of  ^vranteed  paper  aa  to 
notice  of  dishonor  see  infra,  XIII. 

86.  A  non-negotiable  guaranty  indorsed  on 
a  negotiable  note  does  not  render  the  note 
non-negotiable  (Upham  v.  Prince,  12  Mass. 
14;  Taylor  c.  Biuney,  7  Mass.  479;  Ege  v. 
Kyle,  2  Watte  (Pa.)  222;  Andrews  v.  Hart, 
17  Wis.  297),  although  contained  in  the  trans- 
fer of  the  note  (Andrews  v.  Hart,  17  Wis. 
297). 

97.  Belcher  v.  Smith,  7  Cuah.  (Mass.)  4S2; 
Tuttle  c.  Bartholomew,  12  Mete.  (Maes.)  452; 
True  p.  Fuller,  21  Pick.  (Mass.)  140;  Haydeu 
V.  Weldon,  43  N.  J.  L.  128,  39  Am.  Rep.  551; 
Leggett  V.  Raymond,  6  Hill  (N.  Y.)  639; 
Miller  v.  Gaston,  2  Hill  (N.  Y.)  188;  la- 
mourieui  v.  Hewit,  5  Wend.  (N.  Y.)  307; 
McDoal  V.  Yoemans,  S  Watte  (Pa.)  361. 
This  is  BO  whether  it  is  a  general  guaranty 
of  payment  (Springer  o.  Hutehinsou,  19  Me. 
359;  True  c.  Fuller,  21  Pick.  (Mass.)  140), 
a  guaranty  of  collection  indorsed  on  a  note 
payable  to  a  person  named  or  bearer  (La- 
mourieux  c.  Hewit,  6  Wend.  (N,  Y.)  307; 
McDoal  V.  Yoemans,  8  Watte  (Pa.)  361),  or 
is  included  in  the  payee's  indorsement  as  a 
guaranty  of  payment  (Mjrick  v.  Hasey,  27 
Me.  9,  46  Am.  Dee.  G83;  Belcher  v.  Smith,  7 
Cush.  (Mass.)  482;  Northumberland  County 
Bank  V.  Eyer,  68  Pa.  St.  97)  or  of  collectian 
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erideotly  intended  to  protect  any  person  taking  the  note  on  the  strength  of  it,  it 
follows  the  note  into  the  hands  of  Bubeequent  holders ;  ^  and  in  aome  jiirisdictionB 
a  gnaranty  is  assignable  so  as  to  pass  to  the  assignee  the  right  to  sne  thereon  in 
his  own  name ;  *  but  originally  an  action  on  sach  guaranty  could  bo  brought  only 
by  the  party  to  whom  it  was  given  or  in  hia  name.* 

b.  Form  of  Contract  —  (i)  In  General — (a)  When  Expressed.*  Anezprees 
gnamuty  may  be  made  by  the  addition  of  appropriate  words  to  the  signature  of 
ooe  who  signs  as  maker,  accepter,  or  iudorser,  or  it  may  be  by  the  independent 
writing  of  a  third  party  on  tlie  face  or  on  the  back  of  the  bill.  Time  the  addi- 
tion of  the  word  "sarety"  or  words  of  similar  purport  to  the  signature  of  a 


McDobI  v.  ToemauB,  8  Watts  (Fa.)  361.  But 
in  Michigan  where  a  geoera)  guaranty  is  re- 
pjinA  as  extending  to  onj  one  who  takes 
the  note  upon  the  guarantor's  credit,  posseft- 
gion  of  the  instnmient  raises  a  presumption 
tbat  the  guaranty  was  made  to  the  holder, 
■t  le>«t  until  rebutted  by  a  showing  that 
tu<;h  guaranty  had  previously  been  operative 
in  other  hands.  Waldron  v.  Barring,  2S  Mich. 
4D3i  Nevius  V.  Lansingburgh  Bank,  10  Mich. 
547. 

1.  Lemmon  r.  Strong,  G9  Conn.  448,  22  Atl. 
£93,  21  Am.  St.  Rep.  123,  12  L.  R.  A.  270; 
Hopeon  c.  ^tnk  Axle,  etc.,  Co.,  50  Conn.  507; 
Cole  t.  Merchants'  Bank,  60  Ind.  350;  Herrick 
c.  Guarantor's  Finance  Co.,  SB  N.  Y.  App. 
DiT.  30,  68  N.  Y.  Suppl.  560;  Cooper  c.  Ded- 
rick,  22  Barb.  (N.  Y.)  616;  Small  c.  Sloan, 
1  Boaw.  (N.  Y.)  352;  Sexton  v.  Fleet,  2  Hilt. 
(N.  Y.)  477;  Prosaer  v.  Luqueer,  4  Hill 
(N.  Y.)  420,  40  Am.  Dec.  288;  Luqueer  r. 
Fiosaer,  1  Hill  (N.  Y.)  25S;  MoUren  v.  Wat- 
son, £9  Wend.  (N.  Y.)  426,  37  Am.  Dec.  280; 
KetcheU  v.  Burns,  24  Wend.   (N,  Y.)  458. 

It  will  paH  by  a  mere  delivery  without  In- 
dorsement, although  the  note  guaranteed  was 
payable  to  the  maker's  order  IJones  v.  Thayer, 
12  Gti^  (Mass.)  443,  74  Am.  Dec.  602)  or  by 
■n  assignment  after  the  maturity  of  the  rtte 
(Ellawortb  v.  Harmon,  101  III.  274;  Par- 
tridge F.  Davis,  20  Vt.  4»B). 

Guaranty  to  payee  by  name,  indorsed  on  a 
E^tiable  note  to  the  payee  or  order,  passes 
with  the  further  indorsement  of  the  note. 
ETerson  r.  Gere,  122  N.  Y.  2B0,  25  N.  E.  482. 

Gnarasty  in  amgnment. —  It  hoB  been  held 
that  a  subsequent  indorsement  will  carry  the 
g^iaranty  with  it,  although  it  is  contained  in 
1  prior  transfer  of  the  note  which  was  made 
by  ■  separate  instrument.  In  re  Barrington, 
Z  Sch.  &Lef.  112. 

Guaranty  in  collateral  mortgage  will  pans 
to  subsequent  holder  of  note  secured  by  it. 
Cumberland  Nat.  Bank  c.  St.  Clair,  03  Me. 
35,  44  Atl.  123. 

Gnaianty  by  letter. —  Defendant  A  wrote 
to  B  a  letter  saying:  "Any  drafts  that  you 
may  draw  on  Mr.  A.  Fiegelstoch,  of  our  city, 
>re  guaranty  to  be  paid  at  maturity."  There- 
after B  drew  a  draft  on  the  person  named 
ftnd  presented  the  same,  together  with  A's 
letter  to  D,  who  discounted  the  draft  which 
wu  afterward  dishonored.  It  was  held  that 
the  diecotmting  of  the  draft  by  D  upon  the 
delivery  to  him  of  the  letter  rendered  him  an 
equitable  assignee  of  the  promise  contained 
in  the  letter.    Bvausville  Nat.  Bank  e.  Eanf- 


maiu,  24  Hun  (N.  Y.)  612;  Lawrason  V. 
Mason,  3  Cranch  (U.  5.)  4B2,  2  L.  ed.  GOO. 
But  the  promise  contained  in  such  a  letter 
will  not  inura  to  the  aasignee  of  the  bank 
which  made  the  discount  on  the  credit  of  the 
letter.  Lyon  e.  Van  Raden,  126  Mich.  250, 
86  N.  W.  727. 

Guaranty  by  separate  inatniment  will  not 
In  general  pass  by  a  mere  transfer  of  the  note 
guaranteed  (MclAren  H.  Watson,  26  Wend. 
(N.  y.)  425,  37  Am.  Dec.  260;  Watson  v.  Mc- 
Laren, 10  Wend.  (N.  Y.)  667),  and  a  prom- 
ise by  a  third  person  to  pay  a  note  has  been 
held  not  to  inura  to  the  bcneflt  of  a  subse- 
quent holder  (Barlow  v.  Myers,  64  N.  Y.  41, 
21  An.  Rep.  5S2). 

a.  ilt^noM.—  Ellsworth  v.  Harmon,  101  II]. 
274. 

/nduHui. —  Cole  v.  Merchants'  Bank,  60  Ind. 
360. 

/oica. —  Dubuque  Fint  Nat  Bank  v.  Car- 
penter, 41  Iowa  518. 

JfuiMjian, —  Qreen  C.  Burrows,  47  Mich.  70, 
10  N.  W.  Ill;  Waldron  C.  Herring,  28  Mich. 
403. 

if innetotn. —  Phelps  v.  Sargent,  66  Minn. 
118,  71  N.  W.  927;  Harbord  «.  Cooper,  43 
Minn.  460,  4G  N.  W.  860. 

JTew  yorfc.— Cooper  ii.  Dedrick,  22  Barb; 
(N.  Y.)  B16;  Small  p.  Sloan,  1  Bosw.  (N.  Y.) 
352.  But  before  the  adoption  of  the  code  the 
action  could  be  brought  by  the  assignee  in  his 
own  name  only  when  the  guaranty  was  writ- 
ten on  the  note  itself.  McLaren  C.  Watson, 
26  Wend.  (N.  Y.)  426,  37  Am.  Dec.  260; 
Ketchell  e.  Bums,  24  Wend.  (K  Y.)  466; 
Watoon  p.  McLaren,  IB  Wend.  (N.  Y.)  657. 

3.  Jfaine. —  Springer  c.  Hutchinson,  IB  Me, 
369. 

Maaaahiiaetta. —  True  V.  Fuller,  21  Pick. 
(Mass.)  140. 

ificM^an. —  Owen  o.  Potter,  116  Mich.  560, 
73  N.  W.  977. 

Newt  Jersey. — Jacques  D.  Knight,  26  N.  J.  L. 
92  note. 

New  yorfc.— Miller  0.  Gaston,  2  Hill  (N.  Y.) 
188;  Lamourieux  v.  Hewit,  6  Wend.  (N.  Y.) 
307. 

Pennsylvania. —  Northiunberland  County 
Bonk  V.  Eyer,  68  Pa.  St.  07;  McDoal  c.  Yoe- 
mans,  8  Watts  (Pa.)  361. 

4.  Scope  of  section. —  The  guarantor  may 
be  a  stranger  to  the  instrument  or  a  party  to 
it  as  maker,  indorser,  or  accepter,  and  his  con- 
tract may  be  by  separate  instrument  or  in  or 
upon  tbe  bill  or  note.  The  latter  oniy  ara 
here  considered. 
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■nnkflr  has  been  Md  to  nuke  liim  a  gnanntor  for  fan  eo-maker.'  Or  the  «i». 
tract  may  be  in  more  express  terms,  as  where  one  who  is  not  a  partj  writss  on 
the  face  of  the  bill,  "  I  bind  myself  to  paying  it  promptly  after  matority,  if  not 
paid  by  the  drawers,"  *  and  saoi  words  as  "  holden,"  "  good,"  etc.,  indorsed  t^  ■ 
third  partv  on  the  bill  or  note  may  conetitcte  a  gaaranty/  80  the  formal  aeeept- 
aoce  of  a  Dill  by  one  who  is  not  named  in  it  as  drawee  or  referee  "  in  ease  of  need  " 
is  construed  to  be  a  guaranty.*  An  expross  gnarnnty  may  be  ind<HBed  by  tlie  pajee 
or  holder  at  the  time  of  the  transfer  of  the  papw,*  even  after  its  matnri^,"  and 
it  may  be  incladed  in  the  indorsement "  and  nave  the  doable  effect  of  an  iudone- 
ment  and  a  gnaranty." 

(b)  When  Imjih^.  In  many  cases  a  contract  of  gnaranty  is  impHed  from 
the  mere  sifnature  withoat  any  words  added  to  express  the  liability  assamed. 
Thus  one  who  adds  his  name  to  a  note  after  its  deUrery  as  an  additional  maker  ii 
a  guarantor,"  altliOQgh  if  he  aigos  at  tlie  inception  of  the  instrament  he  can  be 
re^^arded  oniy  as  a  eo-maker."  The  most  freqoent  form  of  imj^ed  goaranty  ia, 
however,  by  the  blutk  indorsement  of  a  third  party  at  the  inception  of  the 
instrument"  or  after  its  delivery  ;'*  and  the  same  effect  is  to  be  attributed  to  a 

2r«M  York.—  Deck  v.  Workm,  18  Bm  (K.  T.) 

Me. 
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EL  Riot  c.  Cook,  71  Ue.  669;  Tnu  v.  Hor- 
ding, 12  Mc  103;  Crftddock  v.  Armor,  ID 
WatU  (Pk.)  £08. 

a  Bftker  v.  Kellj,  41  MiM.  CMt,  QS  Am. 
Sec  274.  So  "  We  *tKn  tbe  abora  Bot«  for 
security  for  pajncnt  tbenof."  Bakrdal^  v, 
JIawes,  71  Conn.  3»,  40  Atl.  1043. 

7.  Bunker  v.  IreUikd,  81  Ue.  SIS,  17  AU. 
706  (where  bji  attested  indoraement  coitt&iii- 
ing  a  "  promiM  to  p*7  within  nota "  waa 
beld  to  be  a  guarantj  and  not  an  attostad 
note  under  statute  of  llmitctioiu)  ;  Bray  v. 
Uarah,  7S  Me.  462,  46  Am.  Rep.  416;  Iriab  v, 
Cutter,  31  Me.  S30i  Bagky  C  Buantll,  19  Me. 
88;  FurbM  t.  Cayeriy,  48  N.  H.  74.  But 
other  Cfuea  have  held  such  an  indoraement  to 
ba  an  indorBcment  {Seabury  t.  Huagarford, 
2  Hill   (N.  Y.)   80)   or  an  original  prDiniae 

(Brett  t>.  Marston,  46  Me.  401 ;  Amabau^  V. 
.   Oearhart,  11  Pa.  St.  482 ) ,  «apecially  when  it 
i«  a  fonnal  proniifle  fully  expreeaed  (BrenneT 
«.  WeaTer,  1  Ku.  488,  B3  Am.  Dm.  444). 

8.  JackHw  v.  Hudwu,  2  Campb.  447. 

&.  Wilson  V.  Mullen,  3  MeCord  (S.  C.)  238, 
an  iBdorsemenl  on  a  non-negotiable  note  "  to 
make  the  sann  good  if  it  waa  not."  Bat  an 
indonement  "good  to  Joshua  I^na  or  order 
-without  notioe  "  on  a  aegotiable  note  ia  not  a 
guaranty.    Lane  t.  Steward.  20  Ue.  98. 

la  Gunn  e.  Madigau,  28  Wia.  1S8;  Em  p. 
Yatea,  2  De  Q.  4t  J.  191,  4  Jnr.  N.  B.  H9,  27 
Ij.  J.  Bankr.  8,  Q  Wkly.  Rep.  178,  69  Eng.  Ch. 
162  (demand  note  long  after  date).  Or  it  ia 
an  original  promise.  Bumham  v.  Oallentina, 
11  Ind.  296. 

11.  Myrick  c.  Haaey,  27  Me.  9,  4G  Am.  Dee. 
£83;  Tatum  v.  Bonner,  27  Mias.  760;  Par- 
tridge c.  Davis,  20  Tt,400. 

12.  Georgia. —  Vanzant  v.  Arnold,  31  Ga. 
SIO. 

lUinoia. —  At  least  ao  far  aa  to  effect  a 
transfer  of  the  paper.  Beaton  v.  Hulbert,  1 
IlL  489. 

loma. —  Robinsoa  e.  I^ir,  31  Iowa  9. 

Uiohigam.—  Green  V.  Burrowa,  47  Mich.  70, 
10  S.  W.  111. 

Sebratlca. — Heard  V.  Dubuque  County  Bank, 
S  Nebr.  ID,  30  Am.  Hep.  Sll. 
til.  B.  4.  b,  (1).  (1)] 


VermM*.— Partridge 
409. 


But  other  caaea  have  beld  aacb  indoneuMBt 
to  be  a  guaranty  only.  Canfield  r.  Tanghui, 
8  Mart.  (I^)  682;  Belcher  o.  Smith.  7  CoU. 
(Maaa.)  482;  Tuttle  e.  Bartholomew,  IS  Met<. 
(Maaa.)  452;  New  York  C^ent.  Trnat  Co.  t. 
Wyandotto  First  Nat  Bank,  101  U.  S.  OS,  S 
7..  ed.  878. 

CaoaM  chaace  duracter  af  UaMlity  after 
■nit  brought. —  Where  the  boldn  of  a  gate 
baa  elected  to  sua  the  indorser  as  itxh  be 
eannot  afterward  set  up  a  different  aad  alao- 
lute  liability  aa  guarantor.  CLayes  v.  WUte, 
06  111.  3S7,  S3  111.  640. 

13.  Irea  v.  McHaid,  8  IIL  App.  178;  Hm 
«.  Taggart,  1^  Maaa.  284  (and  not  a  joiot 
promiaor  with  the  original  maker) ;  Freeh  t. 
Vawger,  47  N.  J.  L.  lS7,  64  Am.  Rap.  113; 
Jonea  r.  Hitter,  32  T«i.  717. 

14.  Freeh  p.  Yawger,  47  N.  J.  L.  I5T.  H 
Ain.  Rep.  123;  Partrid^  t.  Colbf,  19  Barb. 

(N.  V.)  248;  Parke  e.  Briakeriioff,  2  Bill 
(N.  Y.)   688. 

IB.  As  to  inegolai  iatoraamenta  tea  ia^ 
1I,B,8. 

Inderaescnt  on  bUak. —  A  blank  indoTK- 
ment  on  a  blank  bill  or  note  stamp  intended 
as  a  Bitret^htp  is  a  guaramty  in  Englasd. 
Matthews  v.  Bloxsome.  10  Jur.  N.  S.  W8,  31 
L.  J.  Q.  B.  a09,  10  L.  T.  Rap.  N.  S.  416,  II 
Wkly.  Rep.  796. 

16.  JtaiWM.— Withers  p.  Berry,  25  Sta. 
373.  At  least  prima /oeie  ao.  Fnller  e.  Scdt, 
8  Kan.  2S. 

If oaeachiMefM.—  Scott  v.  Calkin,  139  Him. 
629,  Z  N.  E.  676.  But  where  it  ia  writtea  te- 
low  the  payee'a  prior  indorsement  it  ia  aiin|ilT 
a  seeond  indorsement.  Howe  f>.  Hinill,  i 
Cusb.  (UasB.)  80.  And  eren  witboat  nA 
prior  indorsement  it  was  held  to  he  an  <xif 
inaj  promise  in  Uoies  «.  Bird,  11  ICsaa-  W 
e  Am.  Dec.  179. 

Jfiwtatota.— Peteraon  v.  Buaaall,  88  iOta. 
220,  04  N.  W.  6eS,  64  Am.  St  Bep.  tH,  V 
L.  U.  A.  812. 
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btank  indoraemeDt  br  tiie  pajee  of  a  non-n^otUUe  note ; "  to  the  bUok  iadona^ 
meat  of  one  wlio  holds  a  negotiobla  note  witnoot  proper  prior  hidonement ;  **  or 
by  niinois  statnte  to  sU  indoreements  of  negotiable  instmm«Dt8  payable  to  bearer 
anleas  otliermse  expreesed." 

(u)  AffSJCATloir OF  StatVTX  of  FMAm>3  —  {A)  Nteeadty  of  Writing.^  In 
general  the  statnte  of  f  rands  reqaires  that  an  agreement  to  pay  tlie  (tebt  of  another 
siiall  be  in  writing,  bnt  a  ooatraot  of  gnaranty  on  a  bill  or  note  ia  very  seldom,  if 
ever,  folly  expressed.  Thas  the  person  gaaranteed  is  generally  not  named,  and 
this  has  been  held  to  be  necwsary."  So  it  has  been  held  to  be  necessary  to  desig- 
nate the  amoant  of  the  note  goarantoed.*'  On  the  other  hand  where  courts  liave 
refused  to  apply  the  rale  of  the  statute  a  blank  indorsement  has  been  beld  to  be  a 
sufficient  writing.*  Where  a  guaranty  is  contained  in  the  transfer  of  the  paper 
it  is  the  personal  obligation  ana  debt  of  the  indorser  and  does  not  fall  within  the 
Btatnte;*  and  even  parol  agreements  of  the  natore  of  a  guaranty  have  been  sns- 
tained  where  they  have  been  acted  npon  by  other  parties.* 

(b)  N«cmait/y  of  Eepreasing  Cotmderation.    The  requirement  of  the  statnte 
'     ds  that  the  agreement  snoald  be  in  writing  baa  been  constrned  to  require 


of  frauds 

JfiMenin. —  Homrd  v.  JonM,  13  lio.  App. 
SS6,  ID  Vo.  App.  61. 

VtaX«i  State*. —  Quod  e.  Mutia,  M  U.  8. 
SO,  £4  L.  ed.  341. 

IT.  Prentiaa  v.  DaoKlflou,  S  Coan.  175,  13 
Am.  Dee.  62;  Ford  e.  Mitchell,  IS  Wu.  3M. 
Contra,  TaJbott  v.  Suit,  08  Ud.  443,  13  AU. 
356;  Trjon  v.  De  Hay,  7  Rich,  (a  C)  12. 

Piiol  eridence  ii  udmiBaible  to  show  such 
indorsement  to  be  k  ^^ranty.  Jacques  v. 
Kniebt,  26  N.  J.  L.  92  note. 

18.  Withers  t).  Berry,  2G  Kan.  373;  WhitoB 
V.  Uesni,  11  Mete.  (Mau.)  663,  4S  Am.  Dea 
£33. 

10.  lU.  Rev.  SUt.  0.  S8,  I  S. 

SO.  Aa  to  statnta  of  frasdi  (ensiaUy  »m 

FlADDS,  STl.TUn  OF. 

21.  Williams  v.  Lake,  2  E.  A  K  349,  6  Jur. 
N.  8.  45,  29  L.  J.  Q.  R  1,  1  L.  T.  Sep.  N.  8. 
56,  8  Wkly.  Bep.  41,  106  E.  C.  L.  349.  Con- 
tra, Thomas  v.  Dodge,  8  Mich.  61;  Tyler  «. 
eterenis  U  Barb^  (N.  Y.)  485.  See  also 
Palmer  v.  Baker,  23  U.  C.  C.  F.  302. 

89.  Ordeman  v.  L«wbod,  49  Hd.  136. 

93.  Howland  v.  Aitch,  38  Cal.  133;  Ulen  o. 
Eittiedge,  7  Uass.  233  (with  authority  ta 
write  ■  guaranty  expressed)  ;  Peterson  v.  Rus- 
nII,  68  Minn.  SSO.  64  N.  W.  66G,  64  Am.  tit. 
Rep.  634,  29  L.  R.  A.  612  ( the  signature  being 
in  ezMution  of  an  earlier  ogrenaent  to  sign 
u  guarantor) .  Contra,  as  to  a  btank  indorae- 
meat  by  a  stnufper  to  the  paper  after  its  de- 
Uvtry  (Hayden  r.  Weldon,  43  N.  J.  L.  128,  39 
Am.  Rep.  561 )  and  as  to  a  guaranty  at  tha 
time  01  delivery   by   a   separate    instrument 

(Ordemsn  v.  T^wson,  49  Ud.  136) . 
M.  Georgia. —  Mobile,  etc.,  B.  Co.  v.  Jones, 

5!  Oa.  t>8. 
/adwM.— King  v.  Sominit^  73  Ind.  S12, 

IS  Am.  Rep.  146. 
HMUyoM.— BvoitJiigton   V.   Wellington,    12 

liieh.  10;  Thomas  v.  Dodge,  8  Mich.  61. 
Mw  Turk.—  Garden  B.  MoNiel.  21  N.  T. 

336;  Durham  v.  Manrow,  2  N.   ¥.   633   [of- 

frmmg  %  Hill   (N.  Y.)   684];  Brown  e.  Cnr- 

tiis,  2  N.  T.   225;   Dauber  c.   Blackney,   38 

Bsik  (N.  Y.)  482. 
fnmm*M.—  Hall  v.  Rodgors,  7  Humphr. 

ITom.)  G36. 


V.    Major,    111   Mich. 
r.    Scudder,     66     Mo. 


T«rm«Ht. —  Knapp  c. 

fjrjiMua. —  Hopkins  D. 
(Va.)  485. 

United   Btntea. —  How   i 
Lean   (U.  f:.)    103,  12  Fed.  Cas.  No.  6,748. 

SB.  /IKnou.— Smith  v.  Finch,  3  III.  321, 
a  parol  guaranfy  1^  the  transferrer  of  the 
note. 

fndtana.— ^  Hassinger  P.  Newman,  83  lod. 
124,  43  Am.  Rep.  64  (a  verbal  guaranty  by 
the  vendor  of  a  note  of  the  maker's  sol- 
vency) ;  King  r.  Summitt,  73  Ind.  312,  38 
Am.  Rep.  146  (guaranty  of  the  validity  and 
genutnenees  of  the  note). 

K«MO*.— Kohn  p.  Ft.  Scott  Firet  Nat. 
Bank,  15  Kan.  428,  an  agreement  to  pay  a 
draft. 

UieKigan. —  Enause 
239,  69  N.  W.  489. 

Mittouri. —  Barker 
272. 

Hew  Jerteg. —  Cortelyou  P.  Hoagland,  40 
N.  J.  Eq.  1,  agreement  to  indemni^  agaiuot 
an  indorsement. 

Sr«o  Forfc.— Milks  0.  Rich,  80  N.  T.  269; 
Union  Bank  v.  Coster,  8  N.  Y.  203,  53  Am. 
Dec  280   (agreement  to  pay  a  draft). 

Tiorth  CoroUna. —  Ashford  v.  Robinson,  30 
K.  C.  114. 

O^io.—  Union  Nat.  Bank  V.  Delaware  First 
Nat.  Bank,  45  Ohio  St.  236,  13  N.  E.  834. 

Pennsyloonia. —  Malone  p.  Keener,  44  Pa. 
St.  107. 

Wi«oon*tn.— Vogel  e.  Melms,  31  Wis.  306, 
11  Am.  Rep.  60S. 

But  see  oonlra,  as  to  a  parol  agreement  to 
indemnify  an  indorser  (Kelsey  v.  Hibbs,  13 
Ohio  St.  340),  to  pa7  an  acoeptanoe  if  dis- 
honored (Maggs  p.  Ames,  4  Bing.  470.  V 
L.  J.  C.  P.  0.  S.  75,  1  M.  4  P.  294,  13  E.  C.  L. 
693),  to  pay  a  note  in  consideration  of  for- 
be&nuioe  to  tha  maker  (Crooks  v.  Tully,  60 
Col.  254;  Peabody  K.  Barrey,  4  Conn.  119.  10 
Am.  Dec.  103;  Nelson  p.  Boynton,  3  Mete. 
(Mass.)  390,  37  Am,  Dae.  148;  Smith  v.  Ives, 
16  Wend.  (N.  Y.)  182),  or  to  guarantee  A's 
note  to  B  on  its  receipt  by  B  in  payment  of 
the  guarantor  Cs  debt  to  B  (Dows  v.  Swett, 
134  Masa.  140,  46  Am.  Hep.  310). 

[II.  B.  4.  b.  (n).  (B)] 
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an  express  statement  of  the  consideration,'  but  varioas  plirases  have  been  accepted 
by  the  courts  as  enabling  tham  to  "see  it  in  the  transaction."" 

6.  CoKTRACT  OF  SuHBTY  —  a.  Batupe  of  —  (i)  In  GxyxBAL."  The  Borety 
undertakes  to  pay  if  the  debtor  cannot.  His  promise  is  to  par  a  debt  wliich 
becomes  his  own  when  t)ie  principal  fails  to  pay."  In  general  the  sarety's  ha- 
bihty  as  a  party  to  the  paper  corresponds  to  that  of  his  principal  toward  holders 
of  the  paper,"  but  his  contract  is  strictly  constraed  and  will  not  be  extended 


26.  NeceH«Ty  hy  expieu  ttatute. — Nichols 
.  Allen,  23  Minn.  S42;  Brewster  f.  Silence. 
:    N.    y,   207;    Spieer    e.    Norton,    13    Barb. 


US;  Manrow  v.  Durham,  3  Hill  (N.  Y.)  684; 
Packer  e.  Willson,  16  Wend.  (N,  Y.)  343; 
Smith  P.  Ives,  15  Wend.  (N.  Y.)  182;  8ear» 
V.  Brink,  3  Johns,  (N,  Y,)  210,  3  Am.  Dec. 
475;  Parry  r.  Spikes,  49  Wis.  384,  5  N.  W. 
794,  35  Am.  Hep.  782.  Coittra,  where  tho 
original  debt  wm  discharged  in  consideration 
ot  the  guarantj  giveD.  Sheldon  v.  Butler,  24 
Minn.  513. 

Hcceaury  tmdet  atatntv  in  EngUah  fom 
alsce  repeal  of  ezpreaa  statute. —  Crooks  v. 
Tully,  60  Cal.  254;  Castle  v.  B«ird8ley,  10 
Hun  (N.  Y.)   343;  Clark  V.  Hampton,  1  Hun 

<N.  Y.)  B12.  Contra,  Speyers  v.  Lambert,  37 
Hov.  Pr.  IN.  Y.)  315.  And  an  indorsement 
"  For  value  received,  1  guaranty  payment  of 
the  within  bond  "  aatisOes  the  statute.  Greene 
V.  Odell,  43  N.  Y.  App.  Div.  484,  flO  N.  Y. 
Si^pl.  78. 

Heceaury  under  statute  in  Engliah  fonn. — 
Henderson  v.  Johnson,  6  Ga.  390;  Raikea  v. 
Todd,  8  A.  &  E.  846,  8  L.  J.  Q.  B.  35,  I 
P.  k  D.  138,  35  E.  C.  L.  873;  Saunders  v. 
Wakefield,  4  B.  &  Aid.  696,  23  Rev.  Hep.  40&, 
e  E.  C.  L.  616;   Morley  v.   Boothby,  3  Bing. 

107,  3  L.  J.  C.  P.  0.  S,  177,  10  Moore  C.  P. 
396,  11  E.  C.  L.  01;  Wain  t).  Warltera,  6 
East  10,  1  Smita  E.  B.  209,  7  Rev.  Rep.  646 ; 
Lock  V.  Reid,  6  U.  C.  Q.  B.  0.  8.  295.  Con- 
tra. Sage  D.  Wilcox,  6  Conn.  81 ;  Little  c. 
Nabb,   10  Mo.  3;   Tyler  c.  Stevens,   II  Barb. 

( N.  Y. }  485.  So  of  a  guaran^  contained  in 
the  payee's  indorsement  not  being  the  debt 
of  another  within  the  statute.  Darst  t>. 
Bateg,  95  111.  493 ;  Brown  *.  Curtiss,  £  N.  Y. 
825;  Colston  P.  Pemberton,  21  Misc.  (N.  Y.) 
619,  47  N.  Y.  Suppt.  IlIO.  So  a  written 
promise  absolutely  to  pay  the  note  of  a  third 
person,  written  at  the  foot  of  the  note,  ia  an 
original  undertaking  and  need  not  express 
the  consideration  (Fowler  c.  McDonald,  4 
Cranch  C.  C.  {U.  8.)  297.  9  Fed.  Caa.  No. 
6,002)  and  the  consideration  may  be  pre- 
sumed from  plain  inference  (Neelson  V,  Son- 
home,  2  N.  H.  413,  9  Am.  Dec.  108;  I^ing  0. 
Lee,  20  N.  J.  L.  33T;  Douglass  e.  Howland, 
24  Wend.   (N.  Y.)   35). 

Unnecessary  by  ezpreia  statute  where  the 
statute  follows  the  later  English  act  (19  ft  20 
Vict.  e.  3).  Gillighan  v.  Boardman,  29  He. 
79;  Packard  v.  Richard«m,  17  Mass.  122,  fl 
Am.  Dec.  123. 

S7.  Fatbeatance  indicated  raiaea  the  infer- 
smce  of  consideration. 

M<u»achu»ett*. —  Hunt  v.  Adams,  S  Uua. 

368.  4  Am.  Dee.  68. 

[U.  B,  4.  b.  (n),  (B)] 


Sew  Eampthire. —  Neelson  P.  Sanbome,  2 
N.  H.  413.  9  Am.  Dec.  108. 

XetD  YorJt.— StaaU  P.  Hewlett.  4  Den. 
(N.  Y.)   659. 

South  Carolina. —  Fyler  P.  Givens,  3  Hill 
(S.  C.)  48. 

England.—  Shortrede  V.  Cheek,  1  A.  A  E. 
67,  3  L.  J.  K.   B.   126,  3   N.  &  M.  366,  28 

B.  C.  L.  51;  Emmott  p.  Keama,  6  Bing.  N. 
Ca<.  G5B,  7  Dowl.  P.  C.  630.  3  Jur.  43fl,  S 
L.  J.  C.  P.  329,  7  Bcott  687,  36  E.  C.  L.  301; 
Edwards  v.  Jevons,  3  C.  B.  436,  14  Jur.  131. 
IS  L.  J.  C.  P.  60.  66  E.  C.  L.  436;  Boehm 
p.  Campbell,  Gow  65,  5  E.  C.  L.  807.  3  Uoore 

C.  P.  16,  8  Taunt.  679,  4  E.  C.  L.  332;  Mor- 
ris p.  Staoey,  Holt  N.  P.   153,  3  E.  C.  L  68. 

(Contra,  as  to  wards  merely  indicating  for- 
bearance by  reference  to  time  of  payment  or 
debt  credited.  Rigby  p.  Norwood,  34  Ala. 
129;  Parkman  v.  Brewster,  15  Gray  (Mass.) 
Z7I;  Stephens  p.  Winn,  2  Nott  ft  M.  (S.  C.) 
372  note ;  Kaikes  p.  Todd,  8  A.  ft  E.  g4fl.  3 
L.  J.  Q.  B.  35,  I  P.  ft  D.  138,  35  E.  C.  L.  873; 
Saunders  c.  Wakefield,  4  B.  ft  Aid.  595,  S3 
Bev.  Rep.  409,  S  E.  G.  L.  616;  Jenkins  c. 
Reynolds,  3  B.  ft  B.  14,  6  Moore  C.  P.  86; 
Hawes  p.  Armstrong,  I  Bing.  N.  Caa.  7SI. 
1  Hodges  179.  4  L.  J.  C.  P.  264,  I  Scott  Ml, 
27  E.  C.  L.  851  i  Bell  9.  Welch,  9  C.  B.  154, 
14  Jur.  432,  19  L.  J.  C.  P.  184,  67  E.  C.  L 
164. 

Ptesumption  of  conaldeiatlon  in  the  UU 
will  support  a  guaranty  indorsed  on  it  st 
the  time  of  its  delivery,  but  a  guaranty  in- 
dorsed afterward  would  require  the  considera- 
tion to  be  expressed  in  the  guaranty.  Mosea 
r.  Lawrence  County  Nat.  Bank,  149  U.  S. 
298,  13  S.  Ct  900,  37  L.  ed.  743,  under  the 
Alabama  statute.  Contra,  under  earlier  Ncv 
York  statute.  Draper  t>.  Snow,  20  N.  Y. 
331,  75  Am.  Dec  408;  Brewster  t>.  Silence.  » 
H.  Y.  207;  Sears  P.  Brink,  3  Johns.  (N.  Y) 
210,  3  Am.  Dec.  476. 

"Value  received"  in  the  note  Itself  hu 
been  held  sufficient.  Osborne  c.  OulIikBon,  St 
Minn.  218,  66  N.  W.  966;  Miller  p.  Cook.  !I 
N.  Y.  495,  22  How.  Pr.  (N.  Y.)  66;  Hcsber 
p.  Hot«hkiss,  3  Abb.  Dec.  (N.  Y.)  326,  ! 
Keyes  (N.  Y.)  589,  3  Keyes  (N.  Y.)  HI: 
Et£  p.  Place,  81  Hun  (N.  Y.)  203,  30  S.  Y. 
Suppl.  766,  «2  N.  Y.  St.  707;  Leomird  v. 
Vredenburgh,  8  Johns.  (N.  Y.)  29,  6  Am. 
Dec.  317 ;  Day  p.  Elmore,  4  Wis.  IBO. 

28.  As  to  general  llabilitiea  of  smety  ue 
PninoiPAL  ASD  Smnr. 

29.  Woodward,  C.  J.,  in  Kramph  p.  BtU. 
62  Pa.  St.  626. 

30.  Thus  a  surety  for  the  drawer  ia  lisUe 
as  drawer  (Suydam  f.  Westfall,  2  Dot 
(N.  Y.)  206  [revening  4  HUl  (N.  Y.)  Ell]), 
and  one  idio  signs  ••  •  maker  ii  Usble  m 
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Againet  biin  beyond  ita  precise  termB,"  and  anr  reeervatioD  mode  in  favor  of  the 
lu^er  inares  to  his  benefit.'*  He  may  be  principal  as  to  one  party  and  surety 
for  another.'* 

(ii)  Aninssioss.  The  aarety's  contract  is  an  implied  admission  of  the  prin- 
cipal'B  capacity.  This  is  true  as  to  the  capacity  of  an  individual"  and  as  to  the 
authority  of  an  officer  of  a  corporation  principal."  Jt  also  admits  by  implica- 
tion the  genuineness  of  all  prior  signatures." 

b.  Form  of  Contract— (i)  Wbes  Exprssssd.  The  surety's  contract  is 
nsnally  expressed  or  indicated  on  commercial  paper  by  addition  to  his  signature 
of  the  woM  "  surety  "  or  "  security."  Such  addition,  although  it  is  notice  of  his 
character  as  a  surety,  does  not  diminish  his  liability  to  the  Holder  of  the  bill ; " 
but  where  several  persons  sign  a  note  as  co-makers  they  will  be  liable  alike  as 
euch,  althoDgh  the  word  "  surety  "  is  added  to  the  signatnre  of  some  of  them," 
sod  where  the  body  of  the  note  describes  the  makers  as  principals  and  as  sureties 
respectively  they  are  all  liable  as  makers  to  the  holder  of  the  note,'*  The  word 
"  surety,"  when  added  to  the  signature  of  one  of  several  makers,  implies  a  enrety- 
eblp  for  all  whose  names  precede  his  sigQature.*"    So  an  indorsement  with 


(och,  Dotwithrtftiidin^  tbe  addition  of  the 
Tord  " surety "  Ut  hu  signkture  (Southern 
aUfaraia  Nat.  Bank  v.  Wyatt,  87  C&l.  616, 
25  Pac  fllS). 

31.  Wat«rB  o.  Simpsoti,  T  III.  670;  Ulmer 
c.  Eeed,  11  Me.  203  ("surety  ninety  daya 
from  date''). 

32.  Franklin  Sbt.  Inat.  c.  Seed,  126  Idaas. 
365,  a  memorandum  below  the  signatures 
that  the  maker  is  "  not  to  be  compelled  to 
pay  raid  note  before  April  1st." 

33.  Coffman  t>.  Hopklna,  75  Va.  646.  Thus 
■ereral  makers  of  a  joint  and  several  note, 
which  detcribea  them  "  each  as  principal," 
may  be  principal  and  Buret]'  between  them- 
Klres  and  all  principals  ae  to  the  payee  or 
bolder  of  the  paper  (Benedict  v.  Cox,  52 
Vt.  247),  and  in  such  case  the  makers  of  a 
note  cannot  set  up,  as  agtttnst  the  payee,  that 
■OBiB  of  them  were  sureties  (Menaogh  v. 
Chandler,  S9  Ind.  94;  Waterrille  Bank  o. 
BediDgton,  62  Me.  4Q6),  even  though  the  faet 
vas  known  to  the  holder  (Derry  Bank  c. 
Baldwin,  41  N.  H.  434).  So  in  the  case  of 
an  aeconmiodation  co-maker  and  a  subsequent 
aeoimmodation  indorser,  although  the  prin- 
cipal maker  YiaA  agreed  with  his  co-maker  to 
procure  another  surety  (Nurre  p.  Chitten- 
den, 68  Ind.  462),  and  in  tbe  case  of  an 
sccommodation  co-maker  followed  by  the  sig- 
nature of  a  surety  who  supposed  himself  to 
he.  and  who  becomes,  snre^  for  the  joint 
makers  (Wells  v.  Miller,  66  K.  Y.  266). 

Puol  evidence  to  explain  true  relation  of 
puUH  see  infra,  XIV,  E  [8  Cyc.]. 

34.  /fnKajia.— Davia  c.  Statta,  43  Ind.  103, 
12  Am.  Rep.  3g2. 

fovm.— Jones  v.  Croathwaite,  17  Iowa  3Q3. 

VioMjTo*.—  Taylor  »,  Dansby,  42  Mich.  82, 
3  N,  W.  287. 

Kiimrippt.^  Whitworth  v.  Carter,  43 
UiM.  81. 

Veu  Tori.— EimbaU  v.  Newell.  7  Hill 
(K.  Y.}  H6. 

Bmka  CotoUim.—  Sm^ey  v.  Head,  S  Rich. 
IS.  C.)  S90,  46  Am.  Dec.  760. 

foneMM.— Hides  o.  Randolph,  3  Baxt 
(Tnm.)  3S2,  27  Am.  Rep.  760. 


Tewat. —  Lee  v 
666. 


Yandell,  69  Tex.  34,  6  8.  T 
.  Leflore,  62  Ark.  387,  i 


3B.  Maledon   I 
8.  W.  1102. 

36.  Of  principal.— Chase  r.  Hathom,  61  Me. 
606  (forgery)  ;  Weare  e.  Sawyer,  44  N.  H. 
198  (unauthorised  agent). 

Of  earlier  cosurety. —  Wayne  Agricultural 
Co.  B.  Cardwell,  73  Ind.  666 ;  Helms  v.  W^me 
Agricultural  0>.,  73  Ind.  326,  38  Am.  Rep. 
147;  Selser  e.  Brock,  3  Ohio  8t.  302. 

37.  California. —  Southern  California  Nat. 
Bank  v.  Wyatt,  S7  Cal.  BI6,  26  Fac.  918,  and 
will  note  entitle  bim  to  notice  of  dishonor 
like  an  indorser. 

Iowa, —  But  the  addition  baa  been  held  to 
be  a  material  alteration.  Laub  e.  Paine,  46 
Iowa  660,  26  Am.  Rep.  163. 

Maine. —  Rice  «.  Cook,  71  Me.  660;  Hughes 
t>.  Littlefleld,  IB  Me.  400. 

Michigan. —  Inkster  V.  Marshall  First  Nat. 
Bank,  30  Mich.  143. 

i'en»«yIixmta.~-Eleckner  v.  Klapp,  2  Watts 
&  8.   (Fa.)   44. 

A  maker  remains  none  the  less  liable  as 
principal  to  the  payee  because  of  an  agree- 
ment between  the  maker  and  another  person, 
not  a  party  to  the  note,  that  the  latter 
should  pay  the  note.  Goodson  v.  Cooley,  10 
Oa.  690. 

38.  CaUfontia. —  And  v.  Magruder,  10  Cal. 
2B2. 

Connecticut. —  Palmer  V.  Grant,  4  Conn. 
389. 

?feui  yorJb. —  (Means  Bank  V.  Bany,  1 
Den.   (N.  Y.)   116. 

Weit  Virginia, —  Keller  V.  McHuSman,  16 
W.  Va.  64. 

Witoonain.—  Dart  v.  Sherwood,  7  Wis.  623, 
76  Am.  Dec.  228. 

39.  Bond  v.  Storrs,  13  Conn.  412;  Na- 
tional Pemherton  Bank  t>.  Lougee,  108  Maat. 
371,  II  Am.  Eep.  387. 

40.  Salter  f.  Salter,  6  Bush  (Ky.)  624; 
Saylea  V.  Sims,  73  N.  Y.  661;  Sherman  c. 
Black,  49  Vt.  198.  Especially  where  such 
instrument  is  a  renewal  of  a  note  !n  tbt 
hands  of  tike  indorsee  and  the  third  maker 
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tike  Word  "ftirety  "  Added  to  tiie  ngnfttare  has  been  held  to  M«M»  aa  ob^jUba 
of  enretyahip." 

(ii)  WHXir  TiCFLTSD.  One  who  eigns  in  ordinarjr  form  as  maker,  dmwer, 
•ooepter,  or  iadorBw  m&y  often  be  afaoWa  te  be  a  mttKj  for  another  party  ;*  bat 
th«  only  contract  implied  from  anqnalified  Bignaturas  is  tlie  ordinary  eo&tiaet 
and  reUtion  of  parties  as  shovm  by  the  poeitioD  of  tiie  Bi^^tore.' 

B.  Confliet  of  Laws.  The  law  of  the  place  of  contract,  except  ao  far  aa  it  k 
controlled  by  that  of  an  express  ^ace  of  payment,  eoveras  the  liability  of  the 
aarety  to  o^r  parties  aad  the  ItaUlity  of  the  principM  to  tlio  anrety.**  KiB  right 
to  insist  on  dihgent  prosecution  of  the  principal  ia  governed  by  the  k^  of  ths 
pkce  of  payment* 

6.  GoHTUCT  OF  IiBsauLaB  oK  AiKMiaLOin  INDORSKR  —  a.  NatOM  of — (i)  Is 
GgNBRATj*  The  name  of  one  who  is  not  a  party  to  tlie  paper  aa  malcer,  payee, 
or  holder  is  often  placed  on  the  baek  of  a  ttote  at  its  inception,  for  the  purpose 
^ner^Iy  of  adding  fco  the  maker's  credit  with  the  payee  or  purchaser.  Where 
uie  note  is  payable  to  a  deeiraated  person  or  order,  Bach  sigoatare  before  tlie 
payee  has  indorsed  tbe  paper  is  anoaudona  on  ita  face  and  has  Been  variooaly  held 
to  be  that  of  an  indorser,"  maker,**  surety  *  or  guaraator."  This  apparent 
dirwgeiice  of  opinion  is  doe  in  lai^  part  to  the  difference  in  the  qneations  pre- 
senting themselves  for  decision  in  the  different  cases.  Is  he  entitled  to  present- 
ment and  notice  as  an  indorser  would  be )  Xa  he  liable  to  the  payee  as  a  maker, 
guaiantor,  or  surety  woald  be )  Is  he  dischai^ed  by  neglect  to  proceed  af^nst 
urn  principal  debtor  as,  in  some  states,  a  aarety  wonld  be  1  Is  there  a  safficient 
consideration  and  writing  as  a  guaranty  woula  require  f  In  many  cases,  where 
tlie  qaestion  raised  did  not  render  a  precise  distioction  necessary,  tae  oourts  hare 
obviously  used  the  difFerent  terms  without  more  pre^aon  than  the  oaae  required. 
Thus  the  cases  whicli  hold  the  contract  to  be  that  of  indorser,  maker,  guarantor, 
or  surety  are  not  to  bo  strictly  diatingnished  in  general  from  those  which  make  it 
to  bo  ipriina  facie  such,  and  both  rulings  are  fonad  in  the  same  jarUdiction. 
This  is  due  in  part  to  tlie  absence  of  oonnioting  evidence  in  the  particular  case." 

(ii)  LuBLt  nr  QsKSSAL  —  (a.)  Aa  Indorser — (I)  Is  Gekekal  —  (a)  "New 
ToBK  ItuLB."  In  form  such  a  signature  is  a  blank  indorsement  and  seems  to  con- 
template, on  the  Himer's  pai%  the  restricted  and  conditional  liability  of  an 
tadorser.  The  so-called  "  New  York  rale  "  has  therefore  with  some  consistency 
held  him  to  be  an  indorser.'"    And  this  intention  may  be  indicated  by  words 

who  signed  tbe  renewal  aa  "atirety"  was  tlia  but  are.eonaidered  elsewhere  la  tUs  Bftida. 

original  payee,  the  aecond  nuker  being  auretf  Thus  if  tbe  payee**  name  h^  been  Wt  Uufc 

for  the  Qnt  in  the  original  note.     Stump  v.  and  afterward  filled  up  witfe  U>e  Bajoa  of  I 

Richardson   County   Bonk,   24  Nebr.   622,   30  peraon  who  ha«  pievioualy  algned  hia  name 

N.  W.  433.  on  tbe  back  Bueh  signer  is  liable  aa  an  or- 

41.  Phillips  V.  Cox,  01  Ind.  346;  Robinaon  dinary  indorBW  (Armstrong  e.  Earriuaau,  tl 

t).  Reed,  46  Iowa  216;  Marberger  t>.  Pott,  la  Ind.  52,  23  Am.  Rep.  666;  Weaver  t>.  Uarvel, 

Pa.  St.  g,  66  Am.  Dec.  4T9.     And  anch  in-  12  Ia.  Ann.   617)    and  where  the  blank  i> 

dorser  haa  been  held  to  be  liable  both  as  in-  left  open  by  the  indoraer  be  U  liable  m  ia- 

doraar    and    surety.      Bradford    c.    Corey,    5  doraer  to  a  eiilNequent  holder  who  inaerti  hil 

Barb.  (N.  Y.)  461.  own  name  aa  payee   (Frank  o.  liUenfeld,  SS 

Where  a  stranxer  to  the  paper  at  its  incep-  Gratt.  (Va.)  377).    And  see  nprs,  I,  C,  S. 

tion  indorses  on  it  a  pledge  of  all  hia  prop-  47.  See  m^,  II,  B,  6,  a,  (q),  (a.). 

._._   .__    ,._    .    ,  .    ..            .      .        .  ,  ^    g^  mfra,  II,  B,  6,  a,   (n),  (B). 

48.  See  infra,  n,  B,  6.  a,  (n),  (o). 

IH.  fiO.  See  u^'ro,  II,  B,  6,  a,  (Q),  (d). 

43.  Aa  to  parol  evldeace  (m  mfra,  XIV,  61.  Concluaive   preiumption,   exdndiag  all 

E  [8  Qt"-].  proof   between  immediate   parUea  of  a  dit- 

43.  See  Bardeeter  n.  Tat«v  SS  Mo.  App.  ferent  intention,  has  been  held  to  be  the  nit 
624.  in  very  few  juTisdictiau,  and  emt  in  then 

44.  LoDf  c.  Templeman,  S4  L*.  Ana.  S64,       "     '  '  .....    i. 
46.  Tenant  e.  Tenant.  110  Pa.  St.  478,  1      

AU-B38-  B,  6,  a,  (n),  (a),  (1). 

46.  Bluk   fnflsraHnentt   by    a   party    aad  58.  AtofrMMk— Hoolm  r.  Anderaoa,  SB  Al*. 

JadorsementB  of  blank  paper  or  of  paper  otn-  238,  29  Am.  Rep.  746 ;  Prioe  r.  Uvender,  3S 

tabling  blanks  are  not  under  discuision  hen  Ala.  389 1  Milton  c.  De  Yampert.  3  Ala.  S4S. 
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added  b^  tlie  sinier  bimaelf  abore  or  below  hie  Bignotare,*  or  more  clearly  v 
bjr  Us  signing  iSter  the  (Myee  and  nndM-  ^e  payee's  ugnatDrs.*'  Id  this  view 
is  as  to  the  maker 


Btill 

ugnatDrs.*'    Id  this  view  In 

accommodatioB  indorser." 

(b)  WRiaa  Nora  Pi.TAsui  to  Haxsr'b  OKoaa.    Where  the  note  "*  is  payable  to  die 

makers  own  order  and  indorsed  by  Iiim  in  blank  before  delivery  sncli  note  is  in 

efiect  payable  to  bearer,  and  a  thira  person  who  writes  his  name  in  btauk  apon 

tbe  back  ia  geowdly  regarded  as  an  indoreer  only." 


Od.  484;  JODU  c.  Goodwin,  39  Cal.  493,  i 
Am.  Bep^  473. 

CofHMettcut. —  Bpencer  o.  Allerton,  W 
Ceoa.  410,  28  Atl.  778,  13  L.  E.  A.  806,  b7 
lUtiito  of  1SS4. 

(hargi*. —  Collins  e.  Everett,  4  Oa.  EM. 

ImMna. — 'HouBtoa  v.  Bruaer,  30  Ind. 
378. 

fowo. —  Fear  s.  Dualap,  1  Oraenc  (Iowa) 
331. 

ArafueJcy. —  Arnold  v,  Brjant,  8  Bash 
(Ky.)  668  (if  IndorBsd  below  pofee)  {  Young 
*.  Harris,  14  B.  Uon.  (Ky.)  556,  61  Ami  Deo. 
170   (under  Ohio  law,  which  goremed).     - 

JfoMOtAirtett*.— Wylie  «.  (Jotter,  170  Msu. 
366,  40  K.  E.  746,  64  Am.  St.  Rep.  305,  aUt- 
inc  this  to  be  the  "  New  Torlc  rule." 

IfuMMfots. —  Rogers  «.  StevenwM,  IS  Mum. 
68. 

Vmo  Hampthire. —  New  York  L.  Ins.  C*.  n. 
UeKelUr,  6S  N.  H.  326,  44  AU.  fil6,  lutdor 
Mie— ehujetta  statute. 

If  mil  York. —  Spies  c.  (Hlmore,  1  N.  Y.  321 
la/prming  1  Barb.  {N.  Y.)  158];  Haviland 
V.  Haviland,  14  Hun  (N.  Y.)  6ST;  Zellweger 
V.  CWTe,  6  Duer  (N.  Y.)  87;  Cottrell  v.  Conk- 
lb,  4  Doer  (N.  Y.)  46;  Hall  t>.  Newcomb,  7 
Hill  (N.  Y.)  416,  42  Am.  Dec  S2,  3  Hill 
(N.  Y.)  233  [ovemtUng  Nelson  c.  Dubois,  13 
Johns.  (N.  Y.)  175,  where  he  shared  U  the 
consideration  and  wa«  held  to  be  a  guarantor 
and  where  his  liability  as  indorser  was  not 
brought  in  question]. 

JlortJt  COroUma, —  Johnwm  v.  Hot^r,  47 
N.  C.  M. 

{fMooMMt. —  Davis  c  Barton,  13  Wia. 
227. 

See  7  Cent.  Big.  tit.  "Bills  and  Notes," 
I  64«. 

63.  Drexel  r.  Pusey,  67  Nebr.  30,  77  N.  W. 
361  ("notice  and  proieat  waived")  ;  Proaser 
V.  Luqoeer,  4  Bill  (N.  Y.)  420,  40  Am.  Dec. 
288  ("  I  guanuity  the  payment  of  the  within 
note")  ;  Soabury  v.  Hungerford,  2  Hill 
(N.  Y.)  80  ("John  I.  Hnngerford,  backer")  ; 
Kamm  v.  EoUand,  2  Oreg.  59  {"  F.  8.  Hol- 
land, ,  .  ,  ■ecurity")  ;  Finnee  c.  Ely,  4  Mc- 
Lean (U.  8.)  173,  IS  Fed.  Cas.  No.  11,169 
[aa  if  *  made  payable  to  my  order,  and  t^  me 
indorsed"). 

In  Oeoigia  a  tbird  person  who  writes  his 
name  m  tbe  face  of  a  note  followed  by  the 
vord  "  indorser,"  is  Hable  either  as  a  Joint 
maker  or  as  an  indorser.  CaHavay  v.  Bar- 
mid,  <I  Ga.  111. 

M.  Arkmtmu. —  Perry  v.  .Friood,  S7  Ark. 
4S7,  81  8.  W.  1065. 

ihvrgia. —  Ware  T.  Uaeon  City  ftaidf,  TO 
Os.  H40. 


soo. 

Mama.—  Yates  v.  Goodwin,  96  Ma.  90,  51 
Atl.  804. 

MoMoeWuiett: — Bigelow  I).  Cotton,  IS 
Qmy  (Mass.)  309,  74  Am.  Dec.  633;  Barker 
V.  Parker,  10  Gray  (Mass.)  339. 

Jfinneseta. —  People's  Bank  v,  Rockwood, 
M  Minn.  420,  61  N.  W.  467. 

MiuoHri. —  Msrahall  «.  Cabaane,  40  Mo. 
Aiip.  38. 

Where  payee  lignt  above  InOoraeT'i  dgna- 
tnre. —  So  where,  although  the  stranger  signs 
flrst,  the  payee  is  accordance  with  their 
previous  agreement  signs  afterward  above  hia 
signature.  Greusel  d.  Hubbard,  61  Mich.  9S, 
16  N.  W.  248,  47  Am.  Hep.  549;  Chalmen 
o.  McMurdo,  6  Munf.  (Vs.)  252,  7  Am.  Dec. 
684.  On  the  other  hand  where  he  inad- 
vertently signs  above  the  payee's  indorse- 
nunt  and  afterward  takes  up  the  note  in  the- 
hands  of  a  subsequent  indorser  he  can  sua- 
the  payee  in  the  name  of  such  indorser. 
Slack  P.  Kirk,  67  Pa.  St.  380,  5  Am.  lUp. 
438. 

65.  Clarke  0.  Smith,  2  Cal.  605  j  Common- 
wealth Nat.  Bank  v.  Law,  127  Mass.  72; 
Greenough  e.  Smead,  3  Ohio  St.  415  j  Guldia 
V.  Lindennan,  34  Fa.  St.  68. 

Se.  So  too  (A  a  bill  payable  to  tbe  draw- 
(O's  order  and  indorsed  by  him.  O'Conor  V, 
Clarke,  (Cal.  1896)  44  Pac.  482;  Rickey  c. 
Dameron,  48  Mo.  61  (and  indorsed  by  third. 
par^  below  payee ) . 

IlT.  District  of  Columbia. —  Boteler  e> 
Dexter,  20  D.  C.  28. 

Illinoit. —  Chicago  Trust,  ete..  Bank  e. 
Nordgren,  157  HI.  ee3,  42  N.  E.  148  {a/firm- 
ing 57  ni.  App.  346] ;  Kayser  v.  Hall,  85  111. 
511,  28  Am.  Bep.  624;  Blatehford  c.  hGltiken, 
35  ni.  434. 

Louisiana. —  Field  c.  New  Orleans  Delta. 
Newspaper  Co.,  21  La.  Ann.  24,  99  Am.  Dec. 
690. 

ilaatactwtgtu. —  Dn  Bois  e.  Mason,  127 
Mass.  37,  34  Am.  Kep.  3SB;  Bigelow  «.  Colton, 
13  Gray  (Masa.)  809,74  Am.  Dec.  633;  I^cee.' 
Stetson,  13  Gray  (Mass.)  810  note.  Oomparo 
National  Pembert«n  Bank  v.  UMigee,  lOS^ 
Mass.  371,  11  Am.  Rep.  S67,  where  the  in- 
dorser's  name  appeared  In  Um  body  ot  the 
note  as  snre^. 

Jftsfowri.—  St.  <>harle8  First  Nat.  Bank  v. 
Payne,  111  Mo.  261,  20  S.  W.  41,  SS  Am.  Bt. 
Sep.  626,  although  in  other  eaaee   a  joint' 


Sep.  esi 
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(2)  Ae  Second  Indobsbb.  The  so-called  "  Pennsjrlrania  rnle  "  makes  him, 
as  to  the  payee,  whose  signatDre  is  necessarT  to  the  oraerW  transfer  of  the  paper, 
a  second  luaorser."  After  an  indorsement  oy  the  payee  above  saeh  signature  no 
contract  bnt  that  of  an  indoreer  is  shown  by  the  paper.  In  snch  case  he  wonld 
be  entitled  to  look  to  the  payee  as  first  indoraer  for  his  reimbursement  if  called 
on  to  pay  the  note." 

(b)  As  Maker  —  "  MoBtachutOta  Rvle.^  The  earlier  cases  generally  hold  the 
signer  to  be  an  orinnal  promisor  and  maker,  and  many  of  the  later  cases  have 
followed  this  rnle.™    Under  a  modified  form  of  this  rnle  he  is  held  to  be  a  maker 


Penraylvania.-^  Central  Kkt.  Bank  e.  Drej- 
doppel,  134  Pk.  St  409,  19  Atl.  689,  26  WItly. 
Notes  Cbb.  240,  19  Am.  8t  Rep.  713,  a  lecond 
iiidorBer,  although  the  maker  afterward  in- 
doraed  below  him. 

TexoK. —  Heideuheimer  e.  Bliunenkron,  06 
Tex.  308. 

IFMcoiwtn.— Heath  v.  Tan  Cott,  0  Wis.  S16. 

Finn  note  payabla  to  membei. —  A  third 
person  who  iigna  hia  name  on  the  back  of  a 
not«  bj  partnership  pajable  to  a  member  of 
the  Brm  ia  liable  as  indoner  onlj.  Bt^ue  e. 
Melick,  25  III.  91,  But  see  Woodman  v. 
Bootht^,  6«  He.  389. 

Special  indoiaemeat  by  Bukai. —  Where 
the  maker's  indorsement  Is  not  in  blank  bat 
is  to  the  order  of  a  deaignated  indorsee  the  . 
doctrine  stated  in  the  text  does  not  apply, 
and  the  irregular  indorser  is,  under  the  "Mas- 
aachuaetts  rule,"  liable  as  an  original  prom- 
isor. Stevens  u.  Parsona,  SO  Ue.  361,  14  Atl. 
741. 

(ta  Bowler  v.  Braun;  63  Minn.  32,  6E  N.  W. 
124,  M  Am.  St.  Bep.  449;  Eerrick  v.  Carman, 
]2.JohDS.  (N.  Y.)  1G9;  Cogswell  v.  Hayden,  0 
Oreg.  22  (and  entitled  to  sue  the  payee  on 
bis  indorsement  aa  first  indorser) ;  Central 
Nat.  Bank  t>.  Dreydoppel,  134  Pa.  St.  499,  19 
Atl.  689,  19  Am.  St.  Rep.  713  (although  pay- 
able to  the  maker's  order  and  afterward  in- 
dorsed W  him  below  the  other)  ;  Loaee  V.  Bia- 
aell.  7e  Pa.  St  4ee;  Jack  f.  Morrison,  48  Pa. 
St  113. 

Payee's  indoiiemeut  eswntiaL — It  baa  been 
held  that  in  the  ahaence  of  any  different  eon- 
■  •       "     payee  is 

til  the  payee  indorsee  it  Eilbert  t>.  Fink- 
beiner,  68  Pa.  St.  243,  8  Am.  Rep.  176 ;  SwaJn 
V.  Halberstadt,  £  Leg.  Chron.   (Pa.)   173. 

B9.  But  where  the  new  indorser  inadvert- 
ently indorsed  above  the  payee  and  afterward 
took  up  the  note  In  the  hands  of  the  party 
'who  discounted  it  he  con  sue  the  payee  only 
in  the  name  of  such  later  holder.  Slack  v. 
Kirk,  6T  Pa.  St.  380,  G  Am.  Kep.  436. 

Inverted  indorsements. —  Where  it  appears 
on  the  face  of  the  note  that  a  party  aasumea 
only  the  responsibility  of  a  second  indorser 
the  locality  of  the  names  ia  immaterial ;  and 
whether  the  name  of  the  payee  appear  above 
or  below,  or  before  or  after  in  point  of  time, 
does  not  change  his  position  as  second  in- 
dorser.    Bacon  v.  Bumham,  37  N.  Y.  614. 

60.  Arkansat. — Seanland  v.  Porter,  64  Ark. 

470,  42  S.  W.  897    (on  proof  of  intention); 

Eeise  c.  Bumpass,  40  Ark.  S46  (written  aerou 

iaoe  of  note) ;  Nathan  e.  Sloan,  34  Ark.  S24; 

[11.  B.  6.  a,  (n),  (A).  (2)] 


Killian  v.  Ashley,  24  Ark.  Gil,  91  Am.  Cec 
BIO. 

Colorado. —  Beat  v.  Hoppie,  3  Colo.  13T; 
Good  r.  Martin,  2  Colo.  218  [affirmi'rig  1  Colo. 
166,  91  Am.  Dec.  706];  Byers  v.  Tritch.  12 
Colo.  App.  377,  G6  Pac  622, 

Delowors, —  Qilpin  V.  Marl^  4  Honst 
(Del.)  284;  Maas<7  v.  Tun^r,  2  Eoust  (Del.) 


Quin  V.  Sterne,  26' Qa.  223,  71  Am.  Dec  204^ 

/ndiana. —  Phillips  o.  Cox,  61  Ind.  34G, 
signing  as  "  surety." 

Jf  oine. — Merehanta'  Tmat,  etc.,  Co.  c.  Jooca, 
96  Me.  336,  60  Atl.  48,  86  Am.  St.  Rep.  412; 
Bradford  o.  Preseott,  86  Me.  482,  27  AU.  461 ; 
Stevens  t>.  Paraons,  80  Me.  351,  14  Atl.  741  j 
Auburn  First  Nat  Bank  f.  Marshall,  73  lb. 
79;  Rice  e.  Cook,  71  Me.  559  (afterward  in- 
dorsed by  payee  lielow )  ;  Woodman  o.  Boothbr, 
66  He.  389  (indorsed  "holden  vrithout  &■ 
maud")  ;  Brett  v.  Marston,  4G  Ue.  401  (in- 
dorsed  "holden  on  the  within");  Childs  e. 
Wyman,  44  Me.  433,  69  Am.  Dec  111  (indore- 
ing  "  without  recourse  " )  ;  Lowell  v.  Oage,  58 
Me.  36  (indorsed  "without  demand  or  no- 
tice") ;  Leonard  v.  Wildes,  36  Me.  266;  Mai- 
bon  V.  Southard,  36  Me.  147  (indorsed  "re- 
sponsible without  demand  or  notice");  Ad- 
ams V.  Hardy,  32  Me.  339 ;  Colbum  e.  AverUl, 
30  Me.  310,  50  Am.  Dee.  630. 

iforylond. —  Schroeder  v.  Turner,  68  Ml. 
006,  13  AU.  331 ;  Walz  t».  Albock,  37  Md.  404; 
Ives  V.  Bosley,  3G  Ud.  262,  6  Am.  Rep.  411; 
Sullivan  V.  Violett,  6  Qill  (Md.)  181. 

KumohuMft*. —  Mulcare  v.  Welch,  160 
MasB.  68,  35  N.  E.  97 ;  Spaulding  r.  Putnam, 
128  Maaa.  363;  Woods  c.  Woods,  127  yhJfa. 
141;  Oilson  c.  Stevens  Mach.  Co.,  124  Mass. 
646 :  Allen  v.  Brown,  124  Mass.  77 ;  Way  n 
Butterworth,  lOS  Mass.  609;  National  Fern- 
berton  Bank  r.  Lougee,  108  Maas.  371,  II  Am. 
Rep.  367 ;  Stoddard  t.  Penniman,  108  Mass. 
366,  II  Am.  Bep.  363;  Brown  n.  Butler.  99 
Maaa.  170;  Phceniz  CMton  Mfg.  Co.  e.  Ful- 
ler, 3  Allen  (Mass.)  441 ;  Fay  r.  Smith,  I  Al- 
len (Mass.)  477,  79  Am.  Dec  752;  Patcli  t. 
Washburn,  16  day  (Mass.)  82  (intention 
proved)  ;  Clapp  r.  Rice,  13  Qray  (Mass.)  403, 
64  Am.  Dec.  639;  Euex  Co.  v.  Fdmands,  M 
Gray  (Maaa.)  273,  71  Am.  Dec.  76S;  Wright 
c.  Morse,  9  Gray  (Mass.)  337,  69  Am.  Dee. 
291;  Pearson  e.  Stoddard,  0  Oray  (ifaa.) 
199;  Riley  v.  Gerriah,  B  Cosh.  (Mass.)  104; 
Biyant  v.  Eaatman,  7  Cuab.    iMaas.]    Ill; 
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if  he  has  placed  hia  Bignsture  on  the  paper  in  order  to  give  it  credit  with  tlie 
payee.** 


BenUiall  e.  Judlclna,  13  Mete  (Mom.)  26G; 
Union  Bank  <e.  Wiilii,  S  Mate.  (Mau.)  604, 
41  Am.  Dec.  B41 ;  Sanuon  o.  Thornton,  3 
il«t&  (Mua.)  276,  37  Am.  Dec.  136;  Aiutin 
f.  Boyd,  24  Pick.  (Mass.)  64;  Chftffae  c. 
Jones,  10  Pick.  (Mau.)  260;  Baker  v.  Brigge, 
g  Pick.  (MaM.)  122,  IS  Am.  Dec.  311;  Sum- 
ner d.  Gay,  4  Pick.  (MasB.)  311;  Moiea  c. 
Bird,  11  Maaa.  436,  6  Am.  Dec.  179;  White 
t.  Howland,  Q  Maw.  314,  6  Am.  Dec.  71  (in- 
diHaed  "  we,  jointly  and  Mverally,  undertake 
to  p«7")  i  Carver  v.  Wftrren,  6  Mass.  646; 
Hunt  V.  Aduns,  6  Mass.  366,  4  Ann  Dec.  68 
(indorsed  "bolden  as  sure^  for  the  pay- 

tfichi^n. —  Peninsular  8«t.  Bank  ff.  Hosie, 
112  Mich.  SGI,  70  N.  W.  390;  Gums  t>.  01^- 
ling,  108  Mich.  S06,  66  N.  W.  4S;  Allison  t>. 
Kinne,  104  Mich.  141,  OS  N.  W.  162;  Fay  v. 
JenkB,  78  Mich.  312,  44  N.  W.  380;  Sweet  d. 
Woodin,  72  Mich.  3B3,  40  N.  W.  471;  Moyna- 
han  f.  Eanaford,  42  Mich.  329,  3  N.  W.  044; 
Sibley  r.  UoskeKon  Nat.  Bank,  41  Mich.  196, 
1  N.  W.  930;  Herbage  c.  McEntee,  40  Mich. 
337,  29  Am.  Rep.  636;  Rothschild  f.  Orix,  31 
Uich.  ISO,  18  Am.  Rep.  171;  Wetherwax  r. 
PRine,  2  Mich.  655.  These  cases  practically 
overrule  Barkhead  v.  Williams,  1  Mich.  N.  P. 

3B. 

ifmnesoto. —  Dennis  v.  Jackson,  67  Minn. 
£ae,  G9  N.  W.  19B,  47  Am.  St.  Rep.  603: 
WoUord  V.  Boven,  67  Minn.  267,  GB  N.  W. 
IBS;  Stein  c.  Passmore,  25  Minn.  260;  Peck- 
luun  c.  Gilman,  7  Minn.  446. 

JftMouri.— Cox  e.  Bloan,  168  Mo.  411,  GT 
S.  W.  1052  (the  indoiser  being  in  thii  case 
principal  debtor  and  maker  signing  (or  his 
accommodation)  ;  Semple  v.  Turner,  66  Mo. 
ee«;  Knntz  v.  Tempel,  48  Mo.  71 ;  Schmidt  v. 
Schmaelter,  46  Mo.  602  (on  proof  of  Inten- 
tion ) ;  Baker  c.  Block,  30  Mo.  225 ;  Lewis  v. 
Hwrey,  18  Mo.  74,  69  Am.  Dec.  286;  Powell 
c.  Thomas,  T  Mo.  440,  3B  Am.  Dec  465;  State 
V.  UcWillianu,  7  Mo.  App.  99. 

A'rbnuika. —  Salisbury  v.  Cambridge  City 
First  Nat.  Bank,  37  Nebr.  872,  56  N.  W.  727. 
40  Am.  St  Rep.  627,  as  against  a  botut  pAe 

"Sea  Hatnpihire. —  McFetrlch  p.  Woodrow, 
t1  S.  S.  174,  38  Atl.  16  (at  suit  of  bona  fide 
holder);  Ciurier  v.  Fellows,  27  N.  H.  366; 
Uirtin  v.  Boyd,  11  N.  E.  386,  35  Am.  Dee. 
£01. 

}i»w  Jerwt/. —  Chaddock  v.  Vanness,  36 
H.  J.  L.  017,  10  Am.  Rep.  256;  Ackerman  e. 
Westerrelt,  26  N.  J.  L.  S2  not«. 

Okie.— Church  v.  Swope,  38  Ohio  St.  493 
(co-drawer  of  bill);  Bright  v.  Carpenter,  9 
Ohio  130,  34  Am.  Dec.  432;  Penterman  v. 
Dorman,  6  Ohio  Dec.  (Reprint)  391,  7  Cine. 
L  Bui.  S81,  See  also  Wright  c.  Denbam,  4 
Ohio  Dec  (Reprint)  428,  2  Clef.  L.  Rep. 
IM. 

Pfimmtvaiua.—  Amsbaogh  v.  Qearhart,  11 
H.  SL  4S2,  indorMd  "  I  will  ae*  the  within 
pwd." 

Bhode  /«tomf^  Jackson  Bank  v.  Irons,  18 


R.  I.  718,  30  Atl.  420  ("  indorse  and  guaran- 
tee "  —  "waiving  demand  and  notice") ;  Car- 
penter r.  McLaughlin,  12  R.  I.  270,  34  Am. 
Rep.  638;  Manufacturers',  etc.,  Bank  v.  Fol- 
lett,  11  R.  I.  92,  23  Am.  Rep.  418. 

Boulh  Carolina. — Sylvester,  etc.,  Co.  p.  Ale- 
wine,  48  S.  C.  308,  26  S.  E.  609,  37  L.  R.  A. 
80;  Johnston  v.  McDonald,  41  S.  C.  81,  10 
S.  E.  06;  HcCreary  v.  Bird,  12  Rich.  (S.  C.) 
564  (although  payee  afterward  indorsed  be- 
low him)  j  Carpenter  V.  Oaka,  10  Rich.  (S.C.) 
17;  Baker  C.  Scott,  5  Rich.  (S.  C.)  306  (al- 
though payee  afterward  indorsed  above  him)  ; 
Stoney  v.  Benubien,  2  McMulI.  (S.  C.)  313, 
39  Am.  Dec.  128. 

Tennettee. —  Provident  Sav.  L.  Assur.  Soc. 
V.  Edmonds,  95  Tenn.  53,  31  S.  W.  168. 

Texat. —  lAtham  v.  Houston  Flour  Mills, 
68  Tex.  127,  3  S.  W.  462;  Carr  v.  Rowland, 
14  Tex.  276. 

Vermont.—  Brooks  V.  Thacber,  49  Vt.  492, 
maker  or  surety. 

United  Btatea.—  Pbipps  p.  Harding,  70  Fed. 
468,  34  U.  S.  App.  148,  17  C.  C.  A.  203,  30 
L.  R.  A.  613;  Miller  v.  Ridgely,  22  Fed.  8811. 
These  cases  refused  to  follow  t&e  state  ruling 
in  Tennessee. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  642. 

Whether  jointlr  or  wtmtaXiy  liable.— He 
has  been  held  to  be  liable  with  other  makers 
jointly  and  severally  (Tabor  V.  Miles,  5  Colo. 
App.  127,  38  Pac.  64;  Auburn  First  Nat,  Bank 
V.  Marshall,  73  Me.  79  [and  maker  not  dis- 
charged by  his  release] ;  Schultz  v.  Howard, 
63  Minn.  196,  66  N.  W.  363,  GO  Am.  St.  Rep. 
470  [although  in  joint  form] ;  Wolford  v. 
Bowen,  67  Minn.  267,  69  N.  W.  195  ["  I  prom- 
ise"]; Perkins  v.  Barstow,  6  R.  I.  605; 
Mathewson  v.  Sprague,  1  H.  I.  8;  Latham  V. 
Houston  Flour  Mills,  68  T«.  127,  3  S.  W. 
462)  or  jointly  (Palmer  v.  Grant,  4  Conn. 
389  [  designated  "  as  surety  "  in  body  of  note] ; 
Chaffee  t>.  Jones,  19  Pick.  (Mass.)  200;  Sib- 
ley V.  Muskegon  Nat.  Bank,  41  Mich.  196,  1 
N.  W.  930;  Wetherwax  c.  Paine,  2  Mich,  655; 
UanufocturerH',  etc,  Bank  ti.  FoUett,  11  R.  I. 
02,  23  Am.  Rep.  41B). 

61.  Calt/or^ia.— Clarke  V.  Smith,  2  Cal. 
606. 

Coloriulo.— Kiskadden  V.  AUen,  T  Colo.  206, 
3  Pac  221;  Good  v.  Martin,  2  Colo.  218,  1 
Colo.  166,  01  Am.  Dee.  706. 

Deloware. —  Massey  f.  Turner,  2  Houst. 
(Del.)  79. 

Florida.—  McCallum  C.  Driggs,  36  Fla.  277, 
17  So.  407;  Melton  t>.  Brown,  26  Fla.  461,  6 
So.  211. 

Maine.—  Childs  v.  Wyman,  44  Me.  433,  69 
Am.  Dec.  111. 

Uaa»aehu»ett». —  Bijant  v.  Eastman,  7 
Gush.  (Mass.)  Ill;  Hunt  v.  Adams,  G  Mass. 
368,  4  Am.  Dec.  68. 

Minnesota. —  Stein  v.  Passmore,  26  Minn, 
256;  Robinson  e.  Bartlett,  11  Minn.  410; 
Peckham  e.  Gilman,  7  Minn.  445 ;  McComb  v. 
Thompson,  2  Minn.  139,  78  Am.  Deo.  84;  Bey 
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(o)  Aa  Surety.  Odiar  coorts  hsve  lield  dut  akIi  iitdaner  U  »  sore^iuHlw 
maker"  Hnd  not  entitled  to  look  to  the  payeo.*"  Or  tbey  hare  held  liim  to  be  a 
joint  maker  as  to  the  payee  aud  aa  to  the  prindpal  maker  a  enrety,**  or  as  the  case 
maj  be  a  cosnrety." 

(d)  Aa  Guarantor.  Other  coorts  have  for  many  yeaiv  held  Aiat  audk  indoner 
is  a  guarantor  **  or  that  he  goarantees  that  the  note  is  collectable  by  dne  dili- 

pbu»d  OB  a  «ertifloftte  of  Asporit  to  gn<  it 
ereilit  witli  Um  pari;  taking  It.  /•  r>  Bald- 
win, 17e  N.  Y.  IM,  8S  N.  £.  02,  «  L  K.  A. 

Its. 

PemujflvatMa. —  A^ton  t>.  Sproclc,  15  ¥i. 
St  4»S;  Anwbaugh  c.  Genriiait,  11  Fk.  SL 
4S2  {indorted  "  I  will  see  tfae  wilUn  paid,* 
Baker  or  maety). 

r«MW. —  Bartcm  v.  American  NaL  Bari^  S 
Tex.  Civ.  App.  E23,  S9  S.  W.  SIO.  So  when 
the  wh<de  eoDsideration  goes  to  the  makM. 
Oook  c.  Sonthwick,  9  Tex.  610,  M  Am.  Dm. 
181. 

Vminont.—  Broelu  t>.  Tbadm,  6£  Vt  5St, 
BMker  or  suMty. 

See  7  Cent.  Dig.  tit.  "BUh  ud  Notet," 
IS5S. 

63.  Aa  lurety  (Labron  v.  Woram,  1  HiU 
(N.  Y.)  SI)  or  as  maker  (Sweet  v.  Woodia, 
72  Mich.  3BJ,  40  N.  W.  471) . 

04.  JrfeawwM.— KilUwa  v.  AOdej,  U  Aft. 
fill,  »l  An.  Dec.  51B. 

JfoNaohMetta. —  Chaffee  t>.  Jonea,  IS  Pidt. 
(Mau.)  260,  263  (where  Shaw,  a  J.,  nid; 
"A  promiuory  note  of  thia  deeoriptiin  U 
ratlter  peculiar  to  New  Aiglaod,  but  it  hM 
received  a  coBstraction  here.  It  hu  beea 
lield,  that  where  one  not  womiaoe  aor  in- 
doisee,  put«  his  name  on  the  note,  meuiin; 
to  malN  himself  li&bte  with  the  promlwr,  hs 
ie  to  be  regarded  as  a  joint  promiaor  ud 
anret}'.  He  ia  not  liable  as  iadoraer,  for  tiis 
note  is  not  negotiated  or  title  to  it  nude 
tkrongh  his  indorsement,  nor  as  gnarftotor, 
beoause  there  is  no  s^wrate  or  dietinet  eon- 
sideration;  but  he  means  to  give  aeearHy  uid 
validity  to  tlie  note  bj  his  credit  and  pronuK 
to  pay  it  if  the  promisor  does  not,  and  thst 
upon  the  original  oonsideration,  and  there 
fore  he  ia  a  promisor  and  surety.  .  .  .  Tli*  is 
the  l^ral  import  sad  effect  of  sudi  a  ncte,  b- 
dependent  of  any  extrinsie  evidenoe")  ;  Bi- 
ker c.  Briggs,  B  Pick.  (Uau.)  122,  18  An- 
Doc.  811. 

Minnesota. — Friedman  V.  Johnson,  21  lGiii> 


n.  Simpwrn,  1  Misa.  380;  PierM  «.  Irvtoe,  1 
Hiim.  369. 

UiMitaippi. —  Polkiiiglior«e  v.  HandridcB, 
Ql  Miu.  366;  Thomas  v.  Jraminga,  6  Sm.  &  11. 
(Hiss.)  827. 

Kete  J«neg. — Hayden  v.  Weldon,  43  N.  J.  L. 
IBS,  S9  Am.  Sep.  651 ;  Chaddock  c.  Vsimess, 
16  N.  J.  L.  <17,  10  Am.  Sep.  256. 

Sorth  Carolina. —  HoBman  v.  Moore,  St 
N.  C.  313,  maker  or  surety. 

Soutk  OttroUtta. —  UeCFeaTy  v.  Bird,  12 
Rich.  (S.  C.)  564;  Garpeater  v.  Omke,  10 
Hicfa.  (S.  C.|  17;  Baker  r.  Seott,  5  Rich. 
(8.  C.)  3(U;  Cockrall  v.  Uilllng,  1  Strobh. 
(S.  C.)   444. 

TonuMtM. —  Janaioa  Bank  e.  Jeffersoa,  92 
Tenn.  637,  22  S.  W.  211,  36  Am.  St.  Rep.  100. 

y«rmont.— Nash  V.  Skinner,  12  Vt.  219,  36 
Am.  Dec.  338. 

See  7  Omt.  Dig.  tit.  "Bills  and  Notes," 
I  642. 

62.  Conntetieut. —  So  if  designated  in  the 
body  <rf  the  note  as  a  surety.  Pahner  c. 
Grant,  4  Conn.  389. 

Georgia.  —  Ridley  v.  Hightower,  112  6a. 
476,  37  S.  E.  783;  Bppeus  t>.  Forbes,  88  O*. 
748,  9  S.  E.  723;  Camp  v.  Simmons,  62 
Ga.  73  (unless  indorsed  by  payee) ;  Collins 
V.  Ereiett,  4  6a.  266. 

ZoKia.-"  Before  the  present  statute.  Roda- 
baugh  r.  Pitkin,  46  Iowa  644;  Piofeet  v. 
Hawes,  14  Iowa  460;  Sibley  C.  Van  Horn,  18 
Iowa  2DS. 

Kentueky. — Richardson  v.  Floumoy,  7  J.  J. 
Marsh.  (Ky.)  166,  indorsing  that  he  held 
himself  "  bound  as  security." 

i/MWtaHA. —  Rogers  t>.  Qibbs,  24  La.  Ann, 
4fi7;  O'Lcaiy  c.  Martin,  21  La.  Ann.  389 
(without  indorsement  of  payee  above  him]  ; 
Collins  V.  Trist,  20  La.  Ann.  348;  Crane  C. 
Tmdefiu,  19  L«.  Ann.  307;  McCaualand  v. 
Ifons,  4  1.81.  Ann.  273  (two  such  indorsetv 
being  liable  t»  Molido,  each  for  the  whole)  ; 
Wall  V.  Bry,  1  La.  Ann.  312  (by  agi«envent 
with  payee)  ;  Penny  v,  Parham,  1  La.  Ann. 
274  (flubeeqiLenily  indorsed  by  p^ee) ;  Cooley 
D.  Lawrence,  4  Mart.   (La.)    639. 

MoMaohMelti.^.  So  if  designated  in  the 
body  of  the  not«  as  a  surety.  National  Pem- 
berton  Bank  v,  Lougee,  108  Mau.  371,  11  Am. 
Rep.  867. 

ififmssota, — Friedman  V.  Johnson,  21  Hinn. 
12. 

A' no  Yort. —  BrowB  v.  Mechanics',  etc.. 
Bank,  16  N.  Y.  App.  Div.  207,  44  N.  Y.  Suppl. 
046;  Bank  of  Orisons  V.  Bany,  1  Den.  (N.  Y.) 
116.  So  under  an  expreas  sgreemeiit  to  that 
effect  known  to  him  at  the  time  of  iudorsfug. 
JaffVay  r.  Brown,  74  N.  Y.  393  (signing  be- 
low, but  liable  as  surety  to  payee)  ;  Clothier 
V.  Adrtance,  61  N.  Y.  322.  This  is  also  tma 
of  a   blank   indorsement  by   a   tltlrd  party 

[n,  B.  6.  a,  H  (c)} 


12. 


Moore,  81 


Nortk   Carolina. —  Hoffman   i 
N.  C.  318. 

Dni'fetl  Stalst.— Good  c.  Martin,  B6  U.  S. 
90,  84  L.  «d.  341. 

e&.  With  other  similar  indonen  (Cunp  f- 
EHnuDOBS,  62  Qa.  73),  with  an  aeeoBmods- 
tion  maker  (Edsell  t.  Briggs,  20  Mich.  4tf, 
both  signing  tor  the  payee's  aeoommodatioi), 
or  with  the  makers  wbo  are  sursties  for  other 
principal  makers  (Flint  e.  D^,  9  Vt. 
346). 

aa.  CaJt/ornM.— Before  eod«  of  1872.  JMts 
V.  Goodwin,  39  Cal.  49S,  2  Am.  Bq>.  479; 
Brady  e.  Reynolds,  13  Csil.  31 ;  Pieres  v.  Sen- 
ne^,  6  Cal.  138;  CUrks  v.  Smith,  S  Ost.  OK 
(onproof  id  ttrtention).    Slnee  the  dvil  «ods 
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ka  ia  an  indMMr  if  tlw  toatn—Mt  b«  Mgo 
tuble.    See  mfra,  II,  B,  6,  a,   (a),   (r). 

nUaoM.— GolMu  «.  Brand,  TO  lU.  148. 

/dm.— SvdalMU^  0.  PltUB,  M  la«a  H4; 
Vw(4  «.  niompsoB,  15  lovft  380;  Stbldj  «. 
Tin  Horn,  13  Iowa  809. 

Xa«M>.— TkUey  v.  Durtia,  «6  Kwi.  147.  20 
Fw.  603 ;  FimuiD  «.  Blood,  2  Km.  496. 

OUm.—  Parkwt  e.  Biddle,  11  Ohio  lOS. 

Paaailih'awia ^Heilbrmwr  o.  WaTte,  SI  Pa. 


MMB,*  flm»em»ll7  vbere  this  coiutrnctioii  ia  aided  bj  czpratB  vords  addod  to  hie 
ftgnatim. 

(x)  Aooordmg  to  Inttni — {t\  Bvlb  Statsx  Apftrt  from  the  aolation  by 
gtatate  law  the  rale  npon  which  taere  is  a  general  tendencr  to  ^reement  is  that 
the  contract  implied  hj  snch  eignatare  ie  not  fixed  by  the  law  raerohsnt  (to  which 
it  was  not  known)  bat  depends  upon  the  intention  of  the  parties.  Such  caaes  hold 
that  it  is  a  qneation  of  intention  and  fact,*  and  some  eases  hold  that  parol  evideDoe 
is  neoeaaary  for  its  determination.™    Between  the  immedlato  parties  at  least,  and 

SB.  Diitriet  of  OolwiMa. —  Botelat  r. 
DexUr,  20  D.  C.  £6. 

IndtOfa. —  Kealing  e.  TaaaioUe,  74  Ind. 
CM,  3»  Am.  Sap.  101. 

MarylOMd.— Owiaga  t>.  Baker,  04  Hd.  8S, 
39  Am.  Rep.  359. 

Jf  oatiMhtuaKa.—  Canai  v.  Warran,  0  Haaa. 
MO. 

lino  J«r»ag. —  Gadwmllader  c.  Eirahfald,  6B 
N.  J.  L.  747,  42  Ati.  107S,  72  Am.  St.  Rep. 
671 ;  CroKr  a.  Chuaben,  20  N.  J.  U  B5«. 

Vmo  Yorh. —  Richaida  v.  Warring,  4  AUt. 
Dee.  (N.  Y.)  47,  1  Keree  (N.  Y.)  8TS  [«<- 
firwiing  39  Barb.   (N.  Y.)  4!]. 

HartX  CaroUfia. —  Baker  9.  Roblnaoa.  S3 
N.  C.  191,  auretf  or  joint  principal. 

OUo.— Bright  P.  Carpenter,  9  CMo  139, 
34  Am.  Dee.  432. 

Pamtj/leamia, —  Behotl«nbeTgwr  s.  HeU,  S8 
Pa.  St.  189;  Kynw  v.  Shown',  13  Pa.  St.  444; 
Taylor  c.  McCune,  U  Pa.  St.  480;  Leech  e. 
Hill,  4  Watte  (Pa.)  448. 

South  CoroWtto,— MoCelvty  »,  Noble,  12 
RielL  (S.  C.)  167,  indonement  after  maturi^. 

Tennea»«e. —  Harding  t>.  Water,  9  Lea 
(lenn.)  324  [ovarmlin^  Comp«UTee  t>.  Brock- 
way,  11  Humphr.  (Tenn.)  300]. 

Utah.—  McGee  c.  Connor,  1  Utah  92. 

Weat  Virginia. —  Long  e.  Campbell,  ST 
W.  Va.  666,  17  B.  E.  197;  Burton  o.  HaM- 
foid,  10  W.  Va.  470,  27  Am.  Eep.  071. 

Vnitai  iHtate(.~Rer  t>.  SimpaoD,  22  How. 
(U.  S.)  341,  16  L.  ed.  260. 

Englaiti. —  Gwinnetl  ti.  Herbert,  S  A.  A  E. 
438,  2  Hurl.  A.  W.  194,  0  L.  J.  Q.  B.  250,  31 
E.  C.  L.  679. 

Tbe  origiaal  Intention  eanaot  be  vailad  by 
a  different  underatanding  between  maker  and 
payee  at  time  of  delivery,  to  which  the  In- 
dorser  was  not  a  party.  De  Pauw  v.  Salem 
Bank.  I2«  Ind.  053,  25  N.  E.  706,  86  N.  E. 
161,  10  L.  R.  A.  46. 

70.  Holmee  v.  Preston,  TO  Uiaa.  162,  18 
So.  202;  Croier  P.  Chambers,  20  N.  J.  L. 
266.  At  leaat  this  baa  been  held  to  be  ao  to 
Tender  him  liable  as  maker  or  guarantor 
(Boteler  t>.  Dexter,  20  D.  C.  26;  Bt^ue  v. 
Melick,  26  111.  SI ;  Camden  V.  McKoy,  4  III. 
437,  3B  Am.  Dec.  91 ;  Date  v.  Moffltt,  22  lad.  . 
113;  Bircbard  t>.  Bartlet,  14  Mu«.  279; 
Thomaa  v.  Jennings,  6  Sm.  ft  M.  (Miss.)  687; 
Gwinnell  v.  Herbert,  5  A.  k  S.  438,  2  Earl. 
A  W.  194,  0  L.  J.  Q.  B.  2S0,  31  K  C.  L.  679) 
and  it  bas  been  held  that  to  render  him  liable 
aa  maker  it  must  also  be  shown  that  be  was 
priw  to  the  original  eonsidaration  (D«ui  o. 
Hall,  17  Wend.  (N.  ¥.)  214)  and  that  he 
indorsed  the  note  before  its  delivery  (Robin- 
•on  f.  Abel],  17  Ohio  36). 

LU.  B.  8.  a.  (B).  (B).  (1)] 


(ration. 

TaaaMaa*. —  Harding  e.  Watar,  t  Laa 
(Tenn.)  S24. 

TaMa.— Horton  9.  Uannlng,  87  Tax.  23; 
Jom  V.  Ritter,  32  Tex.  TIT;  CSiandlw  «. 
Westfsll,  36  Tex.  4T>. 

rtrfuwi.—  Wataon  e.  Hart,  6  Oratt.  (Ta.) 
•33. 

Wttt  Virginia, —  Kaamai  e.  Uoatgomary, 
4  W.  Ta.  89. 

OiriM  atatet.— Ijyon  v.  Bioox  City  Firtt 
HbL  Bank,  86  Fed.  180,  60  U.  a  App.  747. 
£9  C.  C.  A.  40,  under  Iowa  Code,  f  3280. 

Eaftand. —  Jaefcaon  v.  Hndson,  8  Campb. 
447. 

See  T  Cent.  Dig.  tit.  "Bills  and  Notes," 
ISS6. 

67.  .Xtna  Nat.  Bank  v.  Charter  Oak  L. 
Iiu.  Co.,  60  Conn.  167,  189  (wbeia  Stod- 
dard, J.,  said :  "  The  fact  is  that  in  the  eUte 
ef  Coaneeticnt  the  rule  of  law  applying  to 
iDdorMmente  of  this  character  ia  no  part  ot 
tha  law  merehant "}  ;  Qilleepie  «.  Wheeler,  46 
CoDD.  410;  Clayton  t>.  Cobum,  48  Conn.  348; 
Oreathead  t>.  Walton,  40  Conn.  286  (although 
payee  afterward  indorsed  betow  him  under 
spwial  agreement);  Holbrook  v.  Camp,  SSt 
Crnn.  23;  Rbodea  r.  Seymour,  36  Conn.  1; 
Chtk  V.  HerriMn,  20  Conn.  076;  Bradly  t, 
Phelps  8  Boot  (Conn.)  328. 

8S.  Expnaa  guaranty. — Reeves  e.  Howe,  16 
Cal.  152;  Rigga  v.  Waldo,  2  Cat.  486,  06  Am. 
Dee.  356;  8am{^e  v.  Martin,  46  Ind.  886. 

Expreaa  guaranty  with  waiver  of  demand 
ni  oatke  and  indorsement  placed  below  that 
of  payee.  Tarrer  v.  FMpIe's  Trust  Co.,  (Kan. 
IMl)  64  Poc.  1031. 

Boreas  wairer  of  demand,  notice,  and  pio- 
t«st— Ford  V.  Hendridce,  34  Cal.  673. 

Under  Iowa  autnte  (Code,  |  2069) r  "I 
will  extesd  my  name"  (Picket  V.  Hawes,  14 
Iowa  4B0 )  or  "  I  hereby  indorse  "  { Conger  «. 
Babbet,  67  Iowa  13,  24  N.  W.  569).  But  In 
Die  absence  of  a  stetute  tlie  signing  of  a  note 
on  its  back  under  the  words  "  indorsed  l:^  " 
will  prevent  tiie  contract  of  the  signer  from 
king  construed  as  a  guaranty.  Debmater  c. 
-■  -1.  App.  834. 
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reneralljr  in  behalf  of  sabeequent  holders,  parol  evideow  u  adnuBuble  to  show 
uie  actual  inteDtioa  of  the  parties  in  the  irregalar  iadorsement ; "  but  some  cues 
have  ezcloded  parol  eridence  as  in  effect  varying  the  legal  effect  of  the  contract,^ 


71.  OaliforMO.. —  Clarke  e.  Smith,  2  Cal. 
MS,  guamnty. 

Oonnecf unit. —  Clark  e.  Merriam,  25  Conn. 
676;  Lockwood  e.  Crawford,  18  Conn.  361; 
Castle  c.  Candee,  16  Conn.  223;  I^flm  v. 
Pomeroy,  11  Conn.  440  ( Buret j)  ;  Perkins  d. 
Catlin,  II  Conn.  213,  20  Am.  Dec.  282. 

OwM-fno.— Neal  c.  WiUon,  70  Oa.  T30,  fi 
8.  E.  B4;  Hard7  t>.  White,  60  Oa.  464  (uoder 
Oa.  Code,  {  3808). 

rilinoM.^  Milligan  r.  Holbrook,  168  HI. 
343,  48  N.  E.  157  (indoraer)  ;  KingBland  c. 
Eoeppe,  137  111.  344,  28  N.  E.  48,  13  L.  R.  A. 
649;  Do  Witt  County  Nat.  Bank  v.  Nixon, 
125  111.  616,  18  N.  E.  203  (indoraer)  ;  Wal- 
lace f>.  Goold,  01  111.  IS;  Eberhart  P.  Page, 
80  111.  G60;  Stowell  v.  Raymond,  83  111.  120; 
Hamilton  r.  Johnston,  8B  III.  30;  Boynton  e. 
Pierce,  70  111.  14B;  Lincoln  p.  Einzey,  SI 
111.  435  (maker)  ;  White  c.  Weaver,  41  III. 
409;  Klein  v.  Currier,  14  111.  B37;  Carroll  t). 
Weld,  13  111.  fl82,  56  Am.  Dee.  481;  Gush- 
man  D.  Dement,  4  III.  4B7;  Camden  c.  McKoy, 
4  111.  437,  3S  Am.  Dec.  01;  Varley  e.  Title 
Guarantee,  etc.,  Co.,  60  111.  App.  565;  Feather- 
stone  C.  Hendrick,  60  111.  App.  497;  Donovan 
V.  Oriswold,  37  III.  App.  616;  Kingaland  c. 
Koeppe,  35  111.  App.  81. 

/ndiona.^  Knopf  n.  Morel,  111  Ind.  570,  13 
N.  E.  61  (surety)  i  CottreU  v.  Bhadley,  77 
Ind.  348  (surety)  ;  Kealing  v.  Vansickle,  74 
Ind.  629,  30  Am.  Kep.  101  (original  prom- 
iaor  at  suit  of  payee)  ;  Browning  c.  Merritt, 
61  Ind.  425  (maker  or  guarantor)  ;  Nurre  p. 
Chittenden,  56  Ind.  462  (surety)  ;  Roberts  p. 
Masters,  40  Ind.  461  (maker)  ;  Houston  e. 
Bruner,  39  Ind.  376;  Sill  e.  Leslie,  16  Ind. 
236  (surety)  ;  Early  p.  Foster,  7  Blackf. 
(Ind.)  35  (maker).  But  he  is  held  not  to  be 
a  surety  without  clear  evidence  of  such  agree- 
ment.    Schulc  p.  Klenk,  49  Ind.  212. 

Kamtat. —  Commercial  Nat.  Bank  p.  Atldn- 
son,  62  Kan.  776,  64  Pae.  617,  maker. 

ffenhicfcy, —  Arnold  p.  Bryant,  8  Bush 
(Ky.)  SB8  (indorsement  below  payee  shown 
to  be  surety)  ;  Levi  p.  Mendell,  1  Duv.  (I^.) 
77   (guaranty). 

iiairgland. —  Owings  p.  Baker,  54  Md.  82, 
30  Am.  Rep.  363. 

JfoslocAusetts. —  Mulcare  P.  Welch,  160 
Mass.  68,  36  N.  E.  07  (cosurety  with  payee 
for  maker)  ;  Patch  p.  Washburn,  IB  Gray 
(Mass.)  82  (second  indorser)  ;  Wright  p. 
Horse,  9  Gray  (Maas.)  337,  60  Am.  Dee. 
201  (guaranty)  ;  Ritey  p.  Gerrish,  9  Cuah. 
(Mass.)  104.  See  also  Clapp  p.  Rice,  13 
Gray  (Mass.)  403,  64  Am.  Dec.  030;  Pierae 
P.  Mann,  17  Pick.  (Msas.)  244;  Ulen  p. 
Kittredge,  7  Mass.  233   (guaranty). 

Jftnnesota. — McComb  p.  Thompson,  8  Minn. 
130,  72  Am.  Dec.  B4;  Key  p.  Simpson,  I 
Minn.  380  (maker)  ;  Pierce  e.  Irvine,  1  Ttfi'"' 
360  (maker). 

Ifftsuaippi. —  Jennings  e.  ThomM,  13  Sm. 
h  M.   (Mist.)   017. 

JfMtouri. —  Faulkner  p.  Faulkner,  73  Mo. 
[II.  B,  «.  a.  (n),  (E),  (1)] 


327;  Mammon  p.  Hartman,  61  Mo.  16S;  Sey- 
mour c.  Farrell,  51  Mo.  95;  Kuntz  p.  Tempel, 
48  Mo.  71;  Lewie  v.  Harvey,  18  Mo.  74,  59 
Am.  Dec.  286 ;  Noll  c  Oberhellmann,  20  Mo. 
App.  336  (surety). 

TTebnuifca. —  Drexel  P.  Pusey,  57  Nebr.  30, 
77  N.  W,  351. 

A'eu  Jer»«if. —  Watkins  v.  Kirkpatrick,  26 
N.  J,  L.  84,  surety. 

ft'MO  York. —  Richards  p.  Warring,  4  Abb. 
Dec.  (N.  Y.)  47,  1  Keyes  (N.  Y.)  676;  Me- 
Phillips  p.  Jones,  73  Hun  (N.  Y.)  516,  26 
N.  Y.  Suppl.  101,  66  N.  Y.  St.  164. 

North  Carolina. —  Southerland  P.  Fremont, 
107  N.  C.  566,  18  S.  E.  237. 

Ohio.— Seymour  P.  Mickey,  16  Ohio  6L 
616;  Robinson  v.  Abell,  17  Ohio  36;  Cham- 
pion V.  Griffith,  13  Ohio  228;  Bright  p.  Cir- 
penter,  0  Ohio  139,  34  Am.  Dec  432;  EoC- 
man  p.  Levy,  2  Cine.  Super.  Ct.  (Ohio) 
224. 

Peiuttylvania. —  Eilbert  c.  Finkbeiner,  68 
Pa.  St.  243,  S  Aip  Rep.  170  (guaran^  to 
payee)  ;  fichafer  c.  Farmers',  etc.,  Bank,  50 
Pa.  St.  144,  90  Am.  Dec.  323  (guaranty); 
Heilbruner  «.  Wayte,  61  Pa.  St  250;  ftgta- 
bush  p.  Lang,  88  Fa.  St  103  (surety  at  suit 
of  payee)  ;  Schollenberger  p.  Nehf,  88  Fa. 
St.  180  (guaranty)  ;  T.i.mnn  p.  Man,  iO 
Wkly.    Notea    Caa.     (Pa.)     60,    0    AtL    47T 


ety). 


South  CaroUna. —  McCelvqr  o.  Noble,  12 
Rich.  (8.  C.)  167. 

renn««ae«. —  Morrison  Lumber  Co.  p.  Look' 
out  Mountain  Hotel  Co.,  02  Tenn.  6,  20  S.  W. 
292;  Harding  p.  Water,  6  Lea  (Tenn.)  324 
loverrvling  Comparree  P.  Brockway,  II 
Huinphr.   (Tenn.)   366}. 

Teieai.—  Cook  p.  Southwick,  9  Tex.  616,  60 
Am.  Dec.  181. 

PtoA.— McCSee  p.  Connor,  1  UUh  82. 

Vermont. —  Pitkin  p.  Flansgan,  23  Vt  ISO, 
66  Am.  Dec  61;  Sylvester  p.  Downer,  20 
Tt.  355,  40  Am.  Dec.  786;  Strong  p.  Riker, 
16  Yt  654;  Sanford  p.  Norton,  14  Vt.  228; 
Flint  P.  Day,  9  Vt.  34S;  Knapp  f.  Parker, 
6  Vt.  642;  Barrowa  p.  Lane,  6  Vt.  161,  !6 
Am.  Dec  203  (guaranty). 

Virginia.—  Welsh  t>.  Eberaola,  75  Va.  651, 
guaranty. 

Washington. —  WiJkie  v.  Chandon,  1  Wash. 
355,  25  Pac.  464,  indorser. 

Weat  Firfrinia. —  Roanoke  Oroeery,  etc, 
Co.  V.  Watkina,  41  W.  Va.  787,  24  S.  E.  612; 
Burton  v.  Hansford,  10  W.  Va.  470,  27  In- 
Bep.  671. 

WifooMin.— Heath  p.  Van  Cott,  0  Wi».  516. 
recitals  in  collateral  mortgage. 

UnUed  8tatM.—  Rty  e.  Simpoon,  22  How. 
(U.  S.)   341,  16  L.  ed.  260. 

72.  Inadmiaalble  to  enlarge  the  Indanei't 
liability.—  Connectiout. — Spencer  p.  AUerios, 
60  Conn.  410,  22  Atl.  778,  13  L.  R.  A  806. 

Oeorjrio.— Collins  p.  Everett,  4  Oa.  266. 

/liinoi*.— Hately  p.  Pike,  162  111.  241,  4t 
N.  £.  441,  63  Am.  St.  Bep.  304. 
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especUHj  as  against  &  hotvh  fide  holder  who  is  entitled  to  rel;  on  the  coQtract 
Bhown  bj  the  paper."  At  most  the^  tlnd  Iq  the  contract,  in  the  absence  of  other 
erideuce,  a  prvnuk  facie  contract  implied  from  the  eignatnre.  Thus  many  casea 
hold  him  to  be  presumptively  an  indorser."  Other  cases  (bearing  chiefly  on  his 
relation  to  the  payee)  hold  him  to  be  prima  facie  a  second  indorser,''  others  hold 


/ndisM.— MeOaughej  v.  Elliott,  18  Ind. 
Ill;  Vor«  t.  Hurat,  13  Ind.  651,  74  Am.  Dec. 
263  (indorBcd  below  pajee). 

IfwMMAumtM. —  Dnper  V.  Weld,  13  Gray 


IM.)    G 


M\wMV>la. —  Even  In  favor  of  a  hona  fide 
holder.  Bowler  o.  Braun,  63  Minu.  32,  66 
N.  W.  124,  66  Am.  St.  Hep.  449. 

Uma  rorfc.— Zaiwecer  e.  Gaffe,  6  Duer 
(N.  Y.)  187;  Cottrell  e.  Conklin,  4  Duer 
(N,  Y.)  46;  Scabury  c.  Hungerford,  2 
Hill  (N.  Y.)  80. 

PmniyttianMi. —  Jack  o.  Marriaon,  4S  Pa. 
St  HJ. 

Vitwrntiii, —  Heath   c.   Van  Cott,   9   Wia. 

(la. 

InadmiMibla  to  leuen  tlie  Indoraei'i  lia- 
bUit;  (Essex  Co.  e.  Edmands,  12  Gray  (Mass.) 
273,  71  Am.  Deo.  768;  Wright  v.  Morae,  9 
Gnj  (MasL)  337,  S9  Am.  Dec.  291;  Gunu 
v.  Giving,  108  Mich.  295,  6fl  N.  W.  48; 
Dennis  v.  Jackson,  57  Minn.  286,  69  N.  W. 
198,  47  Am.  St.  Kep.  003;  Peckcham  P.  Oil- 
man, 7  Minn.  446),  Mpeciallf  where  the  payee 
Iwd  DO  knowledge  of  any  other  than  the  usual 
1^1  intendment  (Spaulding  v.  Putnam,  12S 
Mass.  363;  GUson  v.  Stevens  Mach.  Co.,  124 
Mass.  546;  Patch  v.  Washburn,  10  Gray 
(Mass.)  82;  Long  ti.  Campbell,  37  W.  Va. 
86S,  17  S.  E.  187). 

Inadmisiible  under  statute  of  fiandi  to 
prove  ■  guaranty.  Temple  V.  Baker,  126  Pa. 
St  634,  17  AU.  SIS,  24  Wkly.  Notes  Caa. 
IPs.)  1,  11  Am.  St.  Eep.  928,  3  L.  R.  A. 
109;  Allwine  v.  Garberick,  8  Phila.  (Pa.) 
637  Vmting  Jack  V.  Morrison,  43  Pa.  St.  113] ; 
leer  D.  Cohen,  1  Bait,   (Tenn.)   421   (surety). 

73.  Mamt.—  Bradford  t.  Preecott,  85  Me. 
4S2,  27  Atl.  461. 

ifarylaiHl. —  Owings  v.  Baker,  64  Md.  82, 
39  Am.  Rep.  353 ;  Ive*  V.  Bosley,  35  Md.  262, 
6  Am.  Rep.  411. 

ifnuockiMefta. —  Allen  e.  Brown,  124  Mass. 
77;  Way  p.  Butterworth,  108  Mass.  S09. 

Mmnetota.-^  Dennis  v.  Jackson,  67  Minn. 
286,  68  N.  W.  198,  47  Am.  St.  Hep.  603. 

MitttHvri. —  Cluiffe  v.  Memphis,  (^.,  R.  Co., 
64  Mo.  193;  Schneider  v.  Schiffman,  20  Mo. 
B71;  Cayuga  County  Nat.  Bank  v.  Dunklin, 
29  Mo.  App.  442. 

VebrMlm. —  Salisbury  v.  Cambridge  City 
First  Nat  Bank,  37  Nebr.  872,  66  N.  W. 
727,  40  Am.  St  Hep.  627. 

Femumi.— Sanf ord  c.  Norton,  17  Vt.  285, 
U  TL  228. 

74.  Alabama. —  Carrington  v.  Odom,  124 
Ala.  629,  27  So.  610;  Harks  c.  Montgomery 
First  Nat.  Bank,  79  Ala.  550,  68  Am.  Rep. 


--De  Panw  v.  Salem  Bank,  126 
lad.  553,  25  N.  £.  706,  20  N.  E.  161,  10 
U  R  A.  40;  Moorman  o.  Wood,  117  Ind. 
IM,  19  N.  E.  739;  Knopf  v.  Morel,  111  Ind. 
S70,  13  N.  E.  51;  Cottrell  p.  Shadley,  77  Ind. 


348;  Sealing  v.  Vansiekle,  74  Ind.  529,  39 
Am.  Rep.  101;  Browning  v.  Merritt,  61  Ind. 
426;  Nurre  d.  Chittenden,  66  Ind.  462;  Schula 
V.  Klenk,  49  Ind.  212;  Branson  v.  Alexander, 
48  Ind.  244;  Roberts  v.  Masters,  40  Ind.  461; 
Drake  r.  Markle,  21  Ind.  433,  83  Am.  Dec. 
368;  Snyder  v.  Oatman,  16  Ind.  266;  Sill  o. 
Leslie,  16  Ind.  23S. 

Mataachuaetta. —  Lewis  v.  Monahan,  173 
Mass.  122,  53  N.  E.  150,  succeesivB  indorse- 
ments of  note  to  maker's  order. 

Uiatiatippi. —  Jennings  c.  Thomas,  13  Bm. 
k  M.  (Miss.)  617. 

ffeu)  yori.— Dean  c  Hall,  17  Wend. 
(N.  Y.)   214. 

Pentwylvania. —  Quldin  V.  Linderman,  34 
Pa.  St.  68. 

United  Statet. —  MeComber  v.  Clarke,  3 
Cranch  C.  C.  (U.  S.)  6,  16  Fed.  Gas.  No. 
B,711. 

75.  G«orjfia.— Neal  v.  Wilson,  79  Oa.  736, 

iilinoM.— Bogus  D.  Meliek,  25  lU.  91,  in- 
dorsed under  payee.  And  with  no  liability 
to  subsequent  holders  as  indorser  until  after 
the  payee  has  indorsed  tha  note.  Blatchford 
C.  Milliken,  36  III.  434. 

£#ntucf:y.— Arnold  v.  Bryant,  8  Bush  (Ky.) 

008,  indorsed  belon  payee. 

ifaine. —  Sturtevant    v.    Randall,    63    Me. 
149. 
Htw  YorA:.— Phelpa  V.  Vischer,  60  N.  V. 

09,  10  Am.  Rep.  433;  Bacon  ■>.  Bumbam,  37 
N.  Y-  814;  Howard  u.  Van  Gieson,  46  N.  Y. 
App.  Div.  77,  61  N.  Y.  Suppl.  349;  Holz  v. 
Woodside  Brewing  Co.,  83  Him  (N.  Y.)  192, 
31  N.  Y.  Suppl.  397,  63  N.  Y.  St.  810;  Mc- 
Phillips  V.  Jones,  73  Hun  (N.  ¥.)  616,  26 
N.  Y.  Suppi.  101,  66  N.  Y.  St  164;  Edison 
General  Electric  Co.  v.  Zebley,  72  Hun  (N.  Y.) 
166,  26  N.  Y.  Suppl.  389,  55  N.  Y.  St  62; 
Lester  v.  Paine,  39  Barb.  (N.  Y.)  610;  Baker 
f>.  Martin,  3  Barb.  (N.  Y.)  634;  Hull  c  Mar- 
vin, 2  Thomm.  ft  0.   (N.  Y.)   420, 

Oregon.—  Wade  C.  Creighton,  25  Greg.  455, 
30  Pac.  289;  Deering  v.  Creighton,  IB  Or^. 
116,  24  Pac.  198,  20  Am.  St  Rep.  800;  Cogs- 
well V.  Hayden,  5  On^.  22. 

Pennsi/lvania. —  Temple  v.  Baker,  126  Fa. 
St  034,  17  Atl.  516,  11  Am.  St.  Rep.  B26,  3 
L.  R.  A.  709;  Amot  e.  Symonds,  86  Pa.  St. 
99,  27  Am.  Rep.  630;  Eilbert  d,  Finkbeiner, 
66  Pa.  St  243,  8  Am.  Rep.  176;  Schafer  V. 
Farmers',  etc..  Bank,  69  Pa.  St  144,  98  Am. 
Dec.  323;  Guldin  ti.  Linderman,  34  Pa.  St 
68;  Barto  r.  Schmeck,  28  Pa.  St.  447,  70  Am. 
Dec.  145  (although  payee  afterward  indorsed 
below  him)  ;  Fegenbush  r.  Lang,  28  Pa.  St 
193;  Taylor  C.  McCune,  11  Pa.  St.  460. 

T«nneuee. —  Morrison  Lumber  Co.  c.  Look- 
out Mountain  Hotel  Co..  92  Tenn.  6,  20  S.  W. 
292,  payee  indorsed  below  him. 

Wiwotuin.— Cady  v.  Shepard,  12  Wis. 
639. 

[II,  B,  6,  a,  (n),  (.),  (1)] 
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th«t  be  ifi  prima  faeie  a  inaker,'*  prima  fam*  %  gaftrantor,"  or  h  to  tbe  nukor 
prima  fo«i*  a  Burety." 

(3)  Fiixrao  IinxnsKiniin.  In  aoeordutee  with  the  view  hut  exi»e«ed  the 
blaok  indanement  as  between  the  immediate  parties  can  aikl  ahoold  be  tilled  witk 
tbe  aotoal  contract  vbioh  the  parties  have  entered  into,'"  or  in  defaalt  of  » 
actual  contract  with  the  contract  which  the  legal  preenmption  has  created."    It 


76.  Jf arytan^— Owings  c.  Baker,  64  Ud. 
W,  S9  Am.  Rep.  aS3. 

if MHieaoto. —  MArienthol  c.  Taylor,  S  Minn. 
147 ;  Plei-H  V.  Irvine,  1  Minn.  369. 

Jfusouri. —  CliaS«  r.  Memphis,  etc.,  B.  Co^ 
«4  Md.  1S3;  Cahn  v.  Dutton,  60  Uo.  297; 
Mammon  t>.  Bartman,  51  Mo.  168;   Seymour 

e.  Farrell,  Et  Mo.  90;  Otto  0.  Bent.  48  Ho. 
23;  Weiteni  Boatmen's  Bcaev.  Aaaoc.  0. 
Wolff,  46  Mo.  104;  Peny  v.  Barret,  18  Mo. 
140;  Goode  v.  Jones,  9  Mo.  876;  Hooper  0. 
Fritcbard,  7  Mo.  402;  Schmidt  Malting  Co.  t>. 
Miller,  38  Mo.  App.  2S1;  Noll  e.  OberheU- 
mann,  20  Mo.  App.  336;  Boyer  v.  Boc«hei,  11 
Mo.  App.  130;  Grelle  v.  Lozen,  7  Ho.  App. 
97  (above  payee) ;  Bost^alteU  v.  Ghnincer, 
3  Mo.  App.  074. 

NebrMlM. —  Drexel  «.  Puser,  07  Kebr.  30. 
77  N.  W.  361. 

Utah.—  McGee  t>.  Connor,  1  Utah  62,  maker 

7«nnont.— Ballard  c.  Burton,  64  Vt.  387, 
24  Atl.  769,  16  L.  R.  A.  684  (certificate  of 
deposit  indorsed  "O.  A.  Burton,  surety"); 
Bellona  Palls  Nat  Bank  V.  Dorset  Bfarble 
Co.,  81  Vt  108,  17  AU.  42,  2  L.  E.  A.  428; 
Pitkin  V.  Flanagan,  23  Vt  160,  00  Am.  Dec 
el;  Sylvester  e.  Downer,  20  Vt.  365,  49  Am. 
Dec.  786  (indorsed  "  I  promise  to  pay"); 
Sanford  p.  Norton,  17  Vt  280,  14  Vt  228; 
Strong  e.  Riker,  18  Vt.  004;  Flint  v.  I>kj, 
9  Vt  34G;  Knapp  v.  Parker,  6  Vt  842;  Bar- 
rows e.   Lane,  G  Vt.   161,  2S  Am.   Dec.   293. 

Waahingion. —  Donohoe  Kelly  Banking  Qt>. 
v.  Puget  Sound  Sav.  Bank,  12  Wash.  407,  43 
Pac.  359,  042,  52  Am.  St.  Rep.  S7. 

Weft  Virginia. —  Roanoke  Grooeiy,  ete.,  Co, 

f.  Watkins,  41  W.  Va.  787,  24  S.  E.  612. 
7T.  Oonnecffoxt. —  Laflin    c    Pomeroy,    IX 

Conn.  440;  Huntington  p.  Harvey,  4  Conn. 
124. 

Illinoit. — Milligan  ff.  Eolbroc^,  188  HI. 
343,  48  N.  E.  157;  Kankakee  Coal  Oo.  v. 
CiMie  Bros.  Mfg.  Co.,  138  lU.  207,  27  N.  E. 
S36;  KingBland  v.  Koeppe,  137  111.  344,  28 
N.  B.  48,  13  L.  R.  A.  M»  [o^ftrmmp  35  DI. 
App.  811;  De  Witt  County  Nat.  Bank  e. 
Nixon,  126  111.  610,  18  N.  ^.  203;  Wallace 
ff.  Ooold,  91  ni.  IS ;  Eberhart  v.  Page,  89  IIL 
ESC;  Stowell  v.  Raymond,  S3  HI.  120;  Hamil- 
ton v.  Johnston,  82  111.  39;  Boynton  p.  Pierce, 
79  111.  145;  Pahlman  v.  Taylor,  76  ni.  629; 
Parkhurst  v.  Vail,  73  III.  343  (in  hands  of 
payee)  ;  Lincoln  p.  Hinzey,  51  III.  436;  Web- 
ster V.  Cobb,  17  111.  459  (in  hands  of  payee)  ; 
Klein  c.  Currier,  14  III.  237  (in  hands  of 
payee,  indorsed  "  I  guarantee  the  pay- 
ment") ;  Carroll  c.  Weld,  13  111.  682,  68  Am. 
Dec.  481  (in  hands  of  payee)  ;  Cushman  V, 
Dement,  4  HI.  497  (in  hands  of  payee)  ;  Cam- 
den V.  McKoy,  4  HI.  437,  38  Am.  Dec.  91; 
Varley  p.  Title  Quarantee,  etc.,  Co,,  M  HI. 
[II.  B.  6.  a.  (a).  (B).  (1)] 


App.  068;  Donovan  v.  Grlswold,  37  IIL  Apa 
616;  SwWrt  P.  Weare,  37  111.  Aff.  SU; 
Brown  v.  Reasner,  0  III.  App.  4fi. 

Kanaat. —  Fullerton  p.  mU,  48  Kan.  fit. 
29  Pac.  683,  18  L.  R.  A.  33  (in  handi  ol 
payee)  ;  fiarbach  v.  Jones,  SO  Kan.  497. 

£B»tiM)fetl-— Arnold  p.  Bryant.  8  fitut 
(Kt.)   068. 

Ivortk  COroIwKi. —  SoutherUnd  v.  Trsmoot, 
107  N.  C.  866,  12  S.  E.  237,  abova  to  be  of 
Buretiea. 

Ohio. —  Seymour  v.  Mickey,  15  Ohio  St 
615  (shown  to  be  eonditional  on  demand  and 
notice)  ;  Oreenough  c.  Smead,  3  Ohio  St  41S 
lafirming  1  Ohio  Dec.  (Reprint)  61S,  ID 
West.  L.  J.  271] ;  Hoffman  p.  Levy,  2  Ok 
Super.  Ct   (Ohio)   £24. 

i'eiuieiaee. —  Rivera  v,  Thomas,  1  IM 
(T^miL.)   649,  27  Am.  Rep.  704. 

78.  Louiriana.—  Colline  o.  Triat,  EO  L*. 
Ann.  348;  Drew  p.  Robertson,  2  La.  Ana. 
692;  McGuire  C.  Bosvrorth,  I  La.  Ann.  248; 
Gilbert  c.  Cooper,  4  Rob.  (La.)  161;  Dtri^t 
V.  Linton,  3  Rob.  (  Ia.  )  57 ;  Hereford  r.  ChiK, 
1  Rob.  (La.)  212;  I^wrmce  v.  Oakey,  14  La. 
388;  Louisiana  State  Bank  r.  Senecal,  II  U. 
29;  Leckie  p.  Scott,  10  I^  412;  Sntith  v. 
Gorton,  10  La.  374;  Dorsey  p.  Hie  Creditors, 
7  Mart  K.  S.  (I^)  498;  Nolte  v.  Hi»  Cid- 
itors,  7  Mart.  N.  S.  (Ls^)  »;  Guidrej  t. 
Vives,  3  Mart  N.  S.  (I^)  659;  Ooolq'  V. 
lAwrence,  4  Mart   (La.)   639. 

Jf  atn«. —  Auburn  First  Nat.  Bank  P.  Uu- 
ahall,  73  Me.  79. 

UiutaeKwaBtti. —  Baker  p.  Brigga,  8  I^ck 
(Mass.)     122,    la   Am.    Dec.    311,   suiety  or 

North  Carolina. —  Hoffman  p.  Moore,  B 
N.  0.  313;  Baker  p.  Robinson,  63  N.  C.  191. 

OKie. —  Ewan  o.  Brooks- Wat«rfleld  Co.,  Si 
Ohio  St.  096,  40  N.  E.  1094,  00  Am.  St  Be|i> 
71»,  35  L.  R.  A.  786. 

Unitai  States.— Qood  p.  Martin,  98  D.  S. 
90,  24  L.  ed.  341. 

79.  BIstchfbrd  P.  Hilliken,  35  Hi.  434; 
Fear  p.  Donlap,  1  Greene  (Iowa)  331;  KbT 
p.  Oerrieh,  9  Cush.  (Mass.)  104;  Richards  k 
Warring,  4  Abb.  Dec.  (N.  Y.)  47,  I  K^ 
(N.  Y.)   676. 

If  it  ii  not  fined  in  accordance  with  ttt 
contract  actually  made  it  will  be  disregaidtd 
on  the  trial  (Sylvester  p.  Downer,  20  Vt 
355,  49  Am.  Dec.  788)  and  may  be  caoceM 
if  filled  by  mistake  (Allen  c.  Brown,  IM 
Mass.  77 ;  Bosbyshell  v.  Ehninger,  3  Mo.  AVf- 
674;   Seymour  r.  Mickey,   15  Ohio  St  SIS). 

aO.  Moles  p.  Bird,  11  Moss.  436,  6  Am.  Deft 
179.  But  the  holder  is  not  authorised  to  in- 
sert anything  by  which  the  liability  of  tHe 
indorser  would  be  dilTerent  from  tbe  om  io- 
plied  by  law.  Tenney  P.  Prince,  4  PWt 
(Mass.)  386,  16  Am.  Dec.  347. 
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mnv  be  filled  with  &n  absolute  promiBe  as  maker,  if  tbat  was  tbe  contract,^'  and 
ill  like  manner  where  tliat  is  the  contract  or  presumption  the  payee  may  write  a 
contract  of  guaranty,"  but  it  has  been  held  that  he  cannot  write  a  contract  of 
suretyship." 

(f)  Under  Statutes.  By  recent  American  and  English  statntes  the  ambiguity 
of  tliis  contract  is  ended  in. at  least  one  half  of  the  United  States  and  in 
Orest  Britain.  The  prevailing  tendency  is  to  make  his  liability  titat  of  an 
indorser.** 

(a)  Where  Inatrv/ment  N^on-N'egotiahle.  Where  one  who  is  neither  maker 
nor  payee  indorses  a  ii on- negotiable  note  before  its  delivery  to  tlie  payee  it  has 
been  said  that  it  must  be  a  gnaranty,  as  there  is  properly  speaking  no  indorse- 


81.  Riley  c.  QeiriBh,  »  Ciuh.  (Mass.}  104 
(a  joint  proinise  or  a.  joint  and  several  prom- 
iu) ;  Bright  V.  Carpenter,  Q  Ohio  13»,  34 
Am.  Dec.  432  (original  promise)  ;  Kjner  v. 
Sbomr,  13  Pa.  St.  444  (oa  against  a  pur- 
chuer  after  maturitj ) . 

B3.  ATkan»at.—  Killiau  v.  Aahley,  24  Arlc. 
Sll,  91  Am.  Dec.  619. 

faiifomiu.— Brady  v.  Reynolda,  13  C4l. 
31.  joiut  guaran^. 

Connecfimf. —  B«ckwith  P.  Angell,  6  Conn. 
313. 

lUinoit. —  Stovrell  v.  Raymond,  B3  111.  120 ; 
Bomlon  r.  Pierce,  78  111.  146;  Wliite  v. 
Wearer,  41  111.  409;  lleintz  c.  Uahn,  ZB  111. 
iU;  Webster  i;.  Cobb,  17  111.  459;  CuBhnmn 
r.  Dement,  4  111.  497 ;  Camden  v.  McKoy,  4 
111.  437,  33  Am.  Dec.  91 ;  Smith  v.  l^'inch,  3 
111.  321 ;  Duncanson  r.  Kicby,  90  111.  App.  15 ; 
Swigart  p.  Weare,  37  111.  App.  258. 

Kattueky. —  Arnold  e.  Bryant,  8  Buah 
iKy.}   SG8;   Levi  c.  Mendell,   1  Zhiv.    (Ky.) 

.Veu  York. —  Small  c'  Sloan,  1  Boaw. 
(X.  Y.)  352;  Campbell  t>.  Butler,  14  JahnE. 
l.V.  Y.)  349;  Nelson  D.  Dubois,  13  Johns. 
(-V.  Y.)   175. 

rtfliicMec. —  Harding  v.  Water,  8  Lea 
(Teiin.)  324  [ovcrrnling  Brinkley  u.  Boyd,  0 
Heitlc.  (Tenn.)  140];  Rivers  r.  Thomaa,  1 
!*«  (Tpnn.}  64B,  27  Am.  Kep.  784;  Clouaton 
f.  Barbiere,  4  Sueed  (Tenn.)  336. 

re«M.— Horton  r.  Manning,  37  Tex.  23; 
Chandler  r.  Westfall,  30  Tes.  476. 

Virginia. — Orriek  c.  Colston,  7  Gratt  (Va.) 
180. 

tnifeii  Slafcs.—  Offutt  V.  Hall,  1  Cranch 
C.  C.  (U.  S.)  604,  18  Fed.  Cas.  No.  10,449. 

In  pnisoance  of  a  special  agreement  to 
thnt  eOect  bnt  not  otherwise. 

/Ilinoi,.— VVindhcim  e.  Ohlendorf,  3  III. 
App.  43B,  Or  it  may  be  restricted  by  the 
actual  contract  to  a  guaranty  of  the  prior  in- 
dorser's  contract.  Allen  t.  Coffil,  42  111. 
293. 

Kentitcky. —  Needhama  c.  Page,  3  B.  Mon. 
iKy.l  465. 

^antand. —  HolTman  r.  Coombs,  0  Gill 
fJM.)  884. 

)i«o  Jeraey. — Hayden  i'.  Weldon,  43  N.  J.  L. 
128.  39  Am.  Sep.  651. 

J'pKTuyironid. —  Schafer  c  ParmerB',  etc.. 
Sank,  SO  Pa.  St.  144,  98  Am.  Dec.  323. 

Tenvatee. —  Clouaton  e.  Barbiere,  4  Sae«d 
ITtnn,)  336. 

[48] 


Wliere  ■  note  is  payable  to  the  maker'd 
own  order  a  guaranty  cannot  be  written  ovor 
such  indorsement.  Blatchford  V.  Milliken,  35 
111.  434. 

83.  Kearnes  c.  Montgomery,  4  W.  Va.  20, 

&4.  The  CaUfoinia  civil  code,  section  31  IT, 
provides  that:  "One  who  indorses  a  nego- 
tiable instrument  before  it  is  delivered  to  the 
payee  is  liable  to  the  payee  thereon,  as  an  in- 
dorscT,"  but  this  statute  applies  only  to  nego- 
tiable notes,  leaving  the  rule  (guaranty)  un- 
changed ns  to  non-negotinble  notes.  San  Diego 
First  Nat.  Bank  f.  Babcnck,  04  Cal.  OS,  2R 
Pac.  415,  28  Am.  St.  Rep.  94. 

Tlie  Negotiable  Insttuments  Law,  section 
113,  provides  as  follows:  "A  person  placing 
his  signature  upon  an  instrument  otherwise 
than  as  maker,  drawer,  or  acceptor  is  deemed 
to  be  an  indorser,  unless  he  clearly  indicates 
by  appropriate  words  his  intention  to  bo 
bound  in  some  other  capacity."  And  section 
114  reads:  "Where  a  person,  not  otherwise 
a  party  to  an  instrument,  places  thereon  his 
signature  in  blank  before  delivery,  he  is  liable 
as  indorser  in  accordance  with  the  following 
rules:  I.  If  the  instrument  is  payable  to  the 
order  of  a  third  person,  he  is  liable  to  the 
payee  and  to  all  subsequent  parties.  2.  If 
the  ijistrunicnt  is  payable  to  the  order  of  the 
maker  or  drawer,  or  is  payable  to  bearer,  he 
is  liable  to  all  parties  subsetjuent  to  the  maker 
or  drawer.  3.  If  he  signs  for  the  accommo- 
dation of  the  payee  he  is  liable  to  al!  parties 
suijeeqiient  to  the  payee." 

The  Bills  of  Exchange  Act,  section  SO. 
provides  that  "  where  a  person  signs  a  bill 
otherwise  than  as  drawer  or  acceptor,  he 
thereby  incurs  the  liabilities  of  an  indorser 
to  a  holder  in  due  course." 

GuAiantoi. —  The  Iowa  statute  makes  such 
irregular  indorser  a  guarantor.  This  applies 
to  one  who  writes  on  it  "  I  hereby  indorse  the 
within  note."  Conger  c.  Babbet,  BT  Iowa  13, 
24  >r.  W.  669.  In  Illinois  the  statute  makes 
such  indorsement  a  guaranty  on  notns  "  pay- 
able to  bearer,"  whicli  does  not  include  a  note 
payable  to  the  maker's  order  and  indorsed  by 
maker  and  third  partv  below  him.  Chicago 
Trust,  etc..  Bank  i;.  Nordgren,  157  III.  603," 
42  N.  E.  148. 

Surety. —  In  North  Cnrnlina  the  statute 
makes  him  a  suretT  to  all  holders  except  in 
case  of  foreign  and  inland  bills  of  exchange, 
Hoffman  v.  Uoore,  82  N.  C.  313.     . 
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ment  of  sncli  pftper.*°  In  other  states  }ie  jb  held  to  be  an  original  maker.**  Tlie 
better  rule,  however,  Beems  to  bo  tliat  tlie  contract  ia  a  question  of  intention  anil 
that  the  indorser  is  a  guarantor,  maker,  or  aurety,  according  to  the  intention  of 
the  parties,"  and  that  tliere  is  no  implied  contract  with  the  payee  to  be  presumed 
from  theproduction  of  tlie  paper,*' 

(h)  Where  Indorsement  Made  After  Delivery  —  (1)  Bule  Stated.  If  tho 
indorsement  is  made  after  the  delivery  of  a  note  it  is  not  an  original  contract  hut 
is  a  contract  of  guaranty.*  In  other  cases,  however,  the  indorser  lias  been  held 
to  be  a  maker  or  surety."     If  made  on  a  bill  of  exchange  after  indorsement  by 


85.  Bogers  r.  Schulenburg,  111  Cal.  ZBI,  43 
Pftc.  896;  San  Diego  First  Nat.  Bank  v.  Bab- 
cock,  94  Cul.  96,  29  Fac.  415,  28  Am.  St.  Rep. 
94;  Ciilbertson  r.  Smith,  62  Md.  628,  36  Am. 
Rep.  384.  At  least  prima  fade.  Richards  V. 
Warring,  4  Abb.  Deo.  {N.  Y.)  47,  1  Keyen 
(N.  Y.)  570  [a^rminff  SS  Barb.  (N.  Y.)  42]. 
And  prima  facie  a  giiaranty  that  it  is  col- 
lectable, aa  ia  the  case  of  negotiable  paper. 
Ranson  c.  Sherwood,  28  Conn.  437;  Castle  v. 
Candee,  16  Conn.  223;  Perkins  v.  Catlin,  11 
Conn.  213,  29  Am.  Dec.  282;  Welton  t,  Scott, 
4  Conn.  527 ;  Huntington  c.  Harvey,  4  Conn. 


124. 


I  Ind. 


French,     13 
ii,   31    Mich. 


Meie..   (Mass.)   262. 

Michigan. —  RotliBchJld 
160,  18  Am.  Rep.  171. 

A/ faaouH.— Powell  v.  Thomas,  7  Mo.  440, 
38  Am,  Dec.  466.  At  least  primo  facie. 
Lewis  V.  Harvey,  18  Mo.  74,  69  Am.  Dec.  286. 

Oregon.—  Barr  v.  Mitchell,  7  Oreg.  346, 

South  Carolina. —  Cockrell  i:  Milling,  I 
Strobh.  (S.  C.)  444. 

Wisconsin. —  Gorman  v.  Ketchum,  33  Wis. 
427;  Houghton  i\  Elv,  26  Wis.  181,  7  Am. 
Rep,  62. 

Canada.—  Piers  v.  Hall,  18  N.  Brunaw.  34. 
Compare  McMurrav  v.  Talbot,  5  U.  C.  C.  P. 
157. 

Contra,  Huntington  r.  Harvey,  4  Conn.  124; 
In  re  Wrentliam  Mfg.  Co.,  2  Lowell  (U.  S.) 
119,  30  Ked.  Cb8.  No.  18,063. 

87.  Jacques  v.  Knight,  26  N.  J.  L.  92  note; 
McMullen  v.  RafTerty,  89  N.  Y.  456;  Cromwell 
V.  Hewitt,  40  N.  Y,  491,  100  Am.  Dec.  627; 
New  York  Security,  etc.,  Co.  v.  Storm,  81 
Hun  (N.  Y.)  33,  30  N.  Y.  Suppl.  005,  62 
N.  Y.  St.  639;  Roe  i>.  Hallett,  34  Hun  {N.  Y.) 
128;  Cawley  f.  Costello,  15  Hun  (N.  Y.)  303; 
Griswold  l;.  Slocum,  10  Barb.  (N.  Y.)  402; 
Paine  c.  Noeike,  43  N.  Y.  Super.  Ct.  176 
la/firming  53  How.  Pr.   (N.  Y.)  273]. 

It  may  be  filled  according  to  such  inten- 
tion. Richards  v.  Warring,  4  Abb.  Dec. 
(N.  Y.)  47,  I  Keyes  (N.  Y.)  576;  Leech  p. 
Hill,  4  Watts  <Pa.J   448. 

Poiol  evidence  is  admissible  to  show  the 
intention.  Baltimore  Third  Nat.  Bank  v. 
Lange,  5!  Md.  138,  34  Am.  Rep.  304. 

88.  Abaecom  Bldg.,  etc.,  Soc.  t!.  Leeds,  50 
N.  J.  L,  399,  18  Atl.  82,  5  L.  R.  A.  353  (Dixon, 
J.,  dissenting)  ;  Lang  r.  Fegenbuah,  2  Fbila. 
(Pa.|  20,  13  T.*g.  Int.  (Pa.)  12.  See  too 
Tucker  f.  English,  2  Speers   (S.  C,}   673. 
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88.  Arkanaag. —  KiDian  v.  Ashley,  24  Aric. 
611.  91  Am.  Dec.  519. 

Illinois. —  Ives  v.  McHard,  2  III.  App.  170. 

Kansas. —  Withers  v.  Berry,  26  Kan.  373; 
Fuller  f.  Scott,  8  Kan.  25. 

if aine.— Irish  v.  Cutter,  31  Jle.  536;  Col- 
burn  V.  Averill,  30  Me.  310,  50  Am.  Dec.  1130. 

Masaadmaetts. —  Way  c.  Buttemorth.  103 
Mass.  609;  Mecorney  v.  Stanley,  8  Cush. 
(Mass.)  85;  Tenney  v.  Prince,  4  Pick.  (Mass.) 
386,  16  Am.  Dec.  347,  7  Pick.  (Mass.)  243; 
Ulen  c.  Kittredee,  7  Mass.  233. 

Minnesota. —  Peterson  v.  Russell,  62  Ninn. 
220,  64  N.  W.  555,  54  Am.  St.  Rep.  634,  29 
L.  R.  A.  012. 

ifwsusippi.— Thomas  v.  Jennings,  S  Sm. 
&M.  (Miss.)  627. 

ilisaovri.—  Burnhftm  V.  Gosnell,  47  Mo. 
App.  637 ;  Corbyn  v.  Brokmeyer,  64  Uo.  App. 
G49;  HolVard  t'.  Jones,  13  AIo.  App.  SM. 
Although  intended  as  a  transfer  by  one  who 
acts  as  executor  de  son  tort  at  the  deceued 
payee  (appointed  but  not  qualified).  SUtgg 
I'.  Linnenfetser,  59  Mo.  336. 

Korth  Carolina. —  Hoffman  r.  Moore,  83 
N,  C.  313. 

Ohio.—  Castle  v.  Rickly,  44  Ohio  St.  490, 
9  N.  E.  130,  68  Am.  Rep.  839  (indorsement 
under  payee  to  procure  discount]  ;  Champion 
V.  GrifCth,  13  Ohio  228. 

United  States.- Good  v.  Martin,  95  V.  S. 
90,  24  L.  ed.  341. 

Indorsement  after  maturity. —  So  of  an  in- 
dorsement after  maturity.  Crooks  v.  Tullj, 
60  Cat.  264;  Rivers  v.  Thomas,  1  Lea  (Tenn.) 
649,  27  Am.  Rep.  784. 

Filling  indorsement. —  A  guaranty  may  be 
written  over  the  indorsement.  Killian  r.  Alb- 
ley,  24  Ark.  611,  91  Am.  Dec  619;  Seott  r. 
Catkin,  139  Mass.  629,  2  N.  £.  675.  But 
where  the  indorser  intends  to  make  himself 
liable  as  an  accommodation  indorser  or  surety 
a  guaranty  cannot  be  written  over  hia  In- 
dorsement (Hayden  v.  Weldon,  43  N.  J.  L 
128,  39  Am.  Rep.  551),  and  where  he  might 
have  written  a  guaranty  and  failed  so  to  do 
he  cannot  be  held  as  guarantor  (Moor  f.  Fol- 
som,  14  Minn.  340,  100  Am.  Dec.  227). 

90.  Where  the  indorsement  was  mode  in 
pursuance  of  the  original  agreement  (Childs 
V.  Wyman,  44  Me.  433,  69  Am.  Dec.  Ill: 
Leonard  v.  Wildes,  36  Me.  265;  Hawke*  r. 
Phillips,  7  Gray  (Mass.)  284:  Samson  r. 
Thornton,  3  Mete.  (Mass.)  276,  37  Am.  Dw- 
135  [with  subsequent  redelivery] ;  Moira  c 
Bird.  1 1  Mass.  436,  6  Am.  Dec.  179.  Aod  M 
Leidy  t>.  Tammany,  9  Watts  (Pa.)  331; 
Bank  of  North  America  v.  Barriere,  1  YesiM 
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the  payee  and  at  the  time  of  transfer  it  will  be  regarded  as  the  drawing  of  a  new 
bill  so  far  as  tlie  indoreer  and  subsequent  holders  are  concerned,"  and  if  made 
after  transfer  by  the  payee  it  may  be  an  indorsement  as  to  subsequent  holders" 
or  it  may  be  a  guaranty  to  subsequent  holders  bnt  not  to  the  payee.**  It  seems, 
liowever,  to  be  the  better  rule  that  the  contract  must  be  proved  and  that  no  con- 
trac-t  will  be  implied  by  sneh  indorsement  after  delivery  of  tlie  paper,"  especially 
where  the  paper  is  already  overdue  at  the  time  of  the  indorsement," 

(2)  Peksumption  as  to  Time  of  Indoesement.  The  indorsement  of  a  stranger 
to  the  paper,  who  is  neither  payee  nor  holder,  is  presumed  to  have  been  made  at 
the  inception  of  the  paper,"  and  parol  evidence  is  admissible  in  all  cases  to  show 
when  such  indorsement  was  made." 


(P«.)  360);  to  induce  a.  purchaser  to  take 
tbe  note  (Robbina  t;.  Brooks,  42  Mich.  G2,  3 
N.  W.  256)  ;  where  the  indorser  ha.d  assumed 
the  debt  and  became  the  principal  debtor 
IFalmer  v.  Tripp,  6  Cal.  95;  Rodocanachi  v. 
Buttrick.  126  MafiH.  134)  or  indorsed  the  note 
in  resumption  of  hia  original  liability  as 
principal  debtor  (Knapp  v.  Parker,  9  Vt. 
642).  And  to  the  effect  that  be  ia  prima 
facie  a  maker  whetlier  he  sign  before  or  after 
delivery  see  Sylvester  v.  Downer,  20  Vt,  356, 
19  Am.  Dec.  786;  Sanford  v.  Norton,  17  VL 
21>5.  But  other  cases  refuse  to  hold  him 
liable  as  a  maker.  Joyslin  t'.  Kent,  47  Minn. 
271,  60  N.  W.  inO.  iSo  where  he  signs  as 
acconmKtdation  indorser  to  enable  the  payee 
to  discount  the  paper  and  the  payee  signs, 
above  him  (Pierce  v.  Mann,  17  Pick,  (Mass.) 
244)  or  if  he  signa  after  the  payee  for  that  pur- 
pose (Barker  v.  Parker,  10  Gray  (Mass.)  330), 
81.  Penny  r.  Innes,  1  C.  M.  4  R.  439,  4 
U  J.  Eich.  12,  5  Tyrw.  107. 

92.  Boteler  v.  DezUr,  20  D.  C.  26  (payee 
indorsed  below)  ;  Cornett  t.  Hafer,  43  Kan. 
00,  22  Pac.  1015  (after  indorsement  by  the 
IM.yee)  ;  Buck  t.  Hutchins,  45  Minn.  270,  47 
N.  W.  808  (before  indorsement  by  the  payee). 

93.  Culbertson  f.  Smith,  52  Md.  e28,  36 
Am.  Rep.  384;  Nelson  l-.  Harrington,  16  Gray 
(Moss.)   139. 

04.  Badger  t).  Bamabee,  17  N.  H.  120; 
Whiteman  c,  ChildreBs,  6  Humphr,  (Tean.) 
303  (after  delivery  and  transfer).  See  also 
Ryan  t>.  McKerral,  15  Out,  460, 

It  ii  not  an  indoiaement  within  the  Massa- 
ehusetto  statute  of  1874  (Equitable  Mar.  Ins. 
Co,  c.  Adams,  173  Jfass.  436,  53  N.  E.  883) 
or  within  the  Negotioble  InstTuments  Law  as 
to  irregular  indorsements  (Kohn  t.  Consoli- 
dated Butter,  etc.,  Co.,  30  Misc.  (N.  Y.)  265, 
03  K,  Y.  Suppl.  265). 

99,  Tiller  f.  Shearer,  20  Ala.  696;  UuUum 
r.  State  Bank,  18  Ala.  805  (prima  facie  in- 
darser)  ;  Patterson  v.  Todd,  18  Pa,  St.  426, 
S7  Am,  Dec.  622;  McKinncy  v.  Crawford,  8 
Serg.  4  R.  (Pa.)  351;  McCelvey  v.  Noble,  12 
Rich.  (S.  C.)  167;  Pride  r.  Berkley,  6  Rich. 
IS.  C.)  537  (indorser)  ;  Garrett  v.  Butler,  2 
Strobh.  (S.  C.)  193  (not  maker).  And  the 
contract  may  be  filled  in  as  intended  (Beck- 
vith  c.  Angetl,  6  Conn,  316,  Contra,  Brown 
r.  Butler,  90  Maaa.  179)  or  it  may  operate 
merely  as  a  transfer  of  the  note  without  lia- 
bility on  the  indorser's  part  (Moor  v.  Folsom, 
14  Minn,  340,  100  Am,  Dec.  227 ;  Crawford 
I.  Ljtle,  TO  N.  C.  385). 


96.  Delaware. —  Gilpin  c.  Marley,  4  Houst. 
(Del.)  284,  where  tbe  note  was  still  in  the 
hands  of  the  payee, 

/i/inoi»,— Parkhurai  v.  Vail,  73  111.  343; 
QrJdley  v.  Capen,  72  III,  11 ;  White  v.  Weaver, 
41  111,  409;  Webster  v.  Cobb,  17  III.  459; 
Klein  V.  Currier,  14  HI.  237;  Grier  c.  Cable, 
45  111.  App.  405. 

Indiana. —  Knyder  t'.  Oatman,  16  Ind.  266 ; 
Cecil  V.  Mix,  6  Ind.  478 ;  Bates  v.  Pricket,  5 
Ind.  22,  61  Am.  Dec.  73;  Ewing  v.  SilU,  I 
Ind.  126. 

Kentucky. — Arnold  t'.  Bryant,  8  Bush  (Ky.) 
068. 

Maine.—  Bradford  v.  Prescott,  85  Me,  482, 
27  Atl.  401 ;  Childs  v.  Wyman,  44  Me.  433,  6» 
Am,  Dec.  Ill;  I..owell  t\  Gage,  38  Me.  36; 
Colburu  V.  Averill,  30  Me,  310,  60  Ara.  Dec. 
630, 

ilaesachuaetti. —  Way  v.  Butterworth,  108 
Mass,  509;  National  Pemberton  Bank  v.  Lou- 
gee,  108  Mass.  371,  11  Am.  Rep.  367; 
Benthall  v.  Judkins,  13  Mete.  (Mass.)  265: 
Union  Bank  v.  Willis,  S  Mete,  (Mass.)  604, 
41  Am.  Dec.  641. 

i/issouri.— Powell  r.  Thomas,  7  Mo.  440, 
38  Am.  Dec.  466. 

Aeifl  HompsAire.— Martin  v.  Boyd,  11  N.  H. 
385,  35  Am.  Dec.  501. 

\orth  Carolina. —  Southerland  c.  Fremont, 
107  N,  C.  505,  12  S.  E.  237. 

feiiTiaylvania. —  Amsbaugh  t>.  (Searhart,  II 
Pa.  St.  482. 

Tbtom.— Carr  o.  Rowland,  14  Tex.  276;  Cook 
r.  SouthwfcV,  9  Tex.  015,  60  Am.  Dec.  131; 
Haymond  v.  Friberg,  1  Tei,  App.  Civ.  Cas. 
i  1047.  But  to  charge  the  indorser  as  maker 
it  is  in  some  states  sufficient  to  show  that  the 
indorsement  was  made  before  delivery  but 
this  must  be  shown  affirmatively.  Best  v. , 
Hoppie,  3  Colo.  137 ;  Good  c.  Martin.  2  Colo. 
218,  1  Colo.  165,  91  Am.  Dec.  706;  Johnston 
t>.  McDonald,  41  S.  C.  81,  19  S.  E.  85. 

97.  /(Hbow,— Parkhurst  v.  Vail,  73  IH. 
343;  White  v.  Weaver,  41  111.  409. 

Haine. —  Sturtevant  p,  Randall,  63  Me.  149. 

Maryland. —  Baltimore  Third  Nat.  Bank  p. 
Lange,  51  Md.  138,  34  Am.  Rep,  304. 

Maasachueetta. —  Way  p.  Butterworth,  108 
Mass.  509;  Brown  v.  Butler,  99  Mass.  176! 
Essex  Co.  V.  Edmands,  12  Gray  (Ma-i^B.)  273, 
71  Am.  Dec.  758;  Pearson  r.  Stoddard,  9  Gray 
(Mass.)  199;  Austin  f,  Boyd,  24  Pick.  (Moss.) 
64. 

ifichigan. —  Freeman   ».   Ellison,   37   Mich. 
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(m)  LlASlLTTY  TO  Patee.  Tlie  liability  of  siicli  irr^nlar  indorser  to  tlie 
payee  depends  upon  the  intention  of  the  parties  at  tlie  time  tlie  paper  was 
ezecated,  according  to  whicJi  he  is  liable  ae  guarantor,"  m  mftfeer_"  sr  \ni. 


South  Cantina. —  McCreaiy  v.  Bird,  12 
Eich.   (S.  C.)  554. 

United  States.—  Good  ».  Martin,  95  U.  S. 
M.  24  L.  ed.  341. 

98.  Connetjticut. —  Clayton  p.  Cobum,  42 
Conn.  34S.  Although  his  understanding  with 
the  maker,  unknown  to  the  payee,  was  that 
he  should  not  he  liable  to  the  payee.  Great- 
head  v.  Walton,  40  Conn.  226. 

Maryland.— Gist  v.  Drakely,  i  Oill  (Md.) 
330,  41  Am.  Dec.  4Sfl. 

Xew  York. —  JoBny  v.  Brown,  74  N.  Y. 
393;  Port  Jefferson  Bank  r.  DarlinK,  91  Hun 
(N.  y.)  236,  36  N.  Y.  Suppl.  153,  72  N.  Y.  St. 
54;  Campbell  v.  Butler,  14  Johna.  (N.  Y.) 
349.  Although  the  payee  afterward  indorsed 
aboro  him  "  without  recourse."  Lyndi  o. 
Levy,  11  Hun  (N.  Y.)    145. 

Pennsylvania. —  Jack  v.  Morrison,  48  Pa. 
St.   113,  on  special  consideration  therefor. 

Soiitlt  Carolina,  —  Although  the  indorser 
had  refused,  without  the  knowledge  of  the 
payee,  to  become  the  maker's  surety,  and  was 
ignorant  of  the  effect  of  his  indorsement. 
Carpenter  v.  Oaks,  10  Rich.   (8.  C.)   17. 

England.—  Morris  p.  Walker,  15  Q,  B.  589, 
6»  B.  C.  L.   689. 

Canada.—  Vanleuven  c.  Vandnsen,  7  U.  C. 
Q.   B.   176. 

In  West  Virginia  the  payee  may  treat  him 
as  maker  or  guarantor  at  his  election.  Long 
V.  Campbell,  37  W.  Va.  805,  17  S.  E.  J97; 
Burton  v.  Hansford,  10  W.  Va.  470,  27  Am. 
Bep.  571. 

Necesaity  of  proving  intention. —  The  inten- 
tion is  presumed  in  some  states  (Fullerton 
P.  Hill,  48  Kan.  5SS,  29  Pbc.  533,  18  L.  R.  A. 
33;  Scott  V.  Calkin,  139  Mass.  629,  2  N.  E. 
675)  but  must  be  proved  in  others  (Lester  c 
Paine,  39  Barb.  (N.  Y.)  616;  Smith  v.  Kess- 
ler,  44  Pa.  St.  142;  Barto  e.  Schmeck,  23  Pa. 
St.  447,  70  Am.  Dec.  145;  Shenic  C  Robe- 
son. 2  Grant   (Pa.)   372). 

09.  DeloKare. — Massey  p.  Turner,  2  Houat. 
(Del.)  79. 

District  of  Columbia.  —  Hutchinson  v. 
Brown,  19  D.  C.  136. 

Oeorpto.— Quin  P.  Sterne,  26  Ga.  223,  71 
Am.   Dec.  204. 

Maine. —  Stevens  e.  Parsons.  80  Me.  351. 
14  Atl.  741 ;  Colhum  V.  ATerill,  30  Me.  310, 
60  Am.  Rep.  630. 

Uarj,land.—  Wa.li  t>.   Alback.   37  Md.   404. 

MasBochusette.  —  Patch  v.  Washburn,  16 
Gray  (Mass.)  82;  Hawkes  t>.  Phillips,  7  Gray 
(Mass.)  284  (indorsement  after  delivery  un- 
der original  agreement). 

Michigan.  —  Allison  v.  Kinne,  104  Mich. 
141,  62  N.  W.  162;  Sibley  v.  Muskegon  Nat. 
Bank.  41  Mich.  196,  1  N.  W.  930;  Rothschild 
P.  Orix,  31  Mich,  150.  18  Am.  Rep.  171. 

Minnetota. —  Stein  c.  Passmore,  25  Minn. 
256;  Peekham  v.  Gilman.  7  Minn,  446;  Mc- 
Comb  V.  Thompson,  2  Minn.  139,  72  Am.  Dec. 
84;  Rey  v.  Simpson,  1  Minn.  380}  Piene  V. 
Irvine,  1  Minn.  369. 
[II.  B.  6,  a.  (in)] 


'  BB  maker,"  as  iodor- 

Neia  Hampthire. —  Martin  p.  Bojd,  1 1 
N.  H.  385,  35  Am,  Dec.  501. 

Sew  Jersey. —  Ackerman  p.  Westcrvett,  26 
N.  J.  L.  92  not«. 

Fmtnsyhxmia. —  Amsbaugh  p.  Gearhart,  11 
Pa.  St.  482. 

Rhode  Island. —  Jackson  Bank  v.  Inma,  IB 
R.  I.  71B,  30  Atl.  420;  Carpenter  v.  McLdUgh- 
lin,  12  R.  I.  270,  34  Am.  Bep.  638  (although 
only  surety  for  maker  to  payee's  knowledge) ; 
MathewBon  p.  Sprague,  1  R.  I.  8  (althmigh 
surety  for  maker ) . 

jSouth  Carolina. —  Sylvester,  etc.,  Co.  r. 
Alewine,  48  8.  C.  308,  29  S.  E.  609,  37 
L.  R.  A.  86;  Baker  c.  Scott,  5  Rich.  (S.  C.| 
305. 

Tennessee. —  Prondent  Sav.  L.  Assur.  Soc 
p.  Edmonds,  95  Tenn.  53,  31  S.  W.  168. 

Fermont.— Bellows  Falls  Nat.  Bank  f. 
Dorset  Marble  Co.,  61  Vt.  106,  17  AtL  42.  2 
L.  R.  A.  428  (although  below  paver's  in- 
dorsement) ;  Sylvester  v.  Downer,  20  VL  355. 
49  Am,  Dec.  7S6  (indorsed  "I  premise  to 
pay  this  note"). 

fjnited  ^lates.^  Phipps  v.  Harding,  70  Fed. 
468,  34  U.  S.  App.  148,  17  C.  C.  A.  203.  30 
L.  R.  A.  513;  Miller  v.  Ridgely,  22  Fed.  839. 

Extent  of  rule.—  This  is  especially  true  if 
made  to  induce  the  payee  to  take  tlie  note 
(Melton  V.  Brown,  25  Fla.  461,  0  So.  211; 
ifarienthal  v.  Taylor.  2  Minn.  147;  Gorman 
P.  Ketchum,  33  Wis.  427)  and  notwithstand- 
ing a  fraudulent  representation  by  the  makpr 
to  him,  unknown  to  the  payee,  that  tlu 
payee  wanted  him  to  indorse  the  note  for  hio 
accommodation  (Spaulding  r.  Putnam,  128 
Mass.  363,  before  act  of  1374),  although  be 
is  strictly  speaking  an  indorser  (Griswold  r. 
Slocum,  10  Barb.  (N.  Y.)  402),  although 
maker  and  indorser  intended  only  an  indorse- 
ment (Nash  p.  Skinner,  12  Vt.  219,  36  Am. 
Dec.  338,  intention  being  unknown  to  payee), 
and  although  the  payee  indorsed  above  him 
in  order  to  negotiate  the  not«  (McCreary  r. 
Bird,  12  Rich.  (E.  C.)  554  [security  to  paT« 
intended] ;  Bellovra  Falls  Nat  Bank  t.  Dor- 
set Marble  Co.,  81  Vt.  106,  17  Atl.  42.  2 
L.  R.  A.  428),  and  Uie  payee  may  treat  him 
aa  maker,  indorser.  or  guarantor  aecordini! 
to  such  intention  (Miller  v.  Clendenin,  4S 
W.  Va.  416,  26  S.  E.  512).  In  Woodman  r. 
Boothby,  66  Me.  339,  it  was  held  that  the 
payee  having  taken  up  the  note  In  the  handi 
of  the  indorsee  could  enforce  it  a^Fainst  tbe 
irregular  indorser  in  the  indorsee's  name,  al- 
though it  was  said  he  could  not  sue  in  bis 

Necessity  of  ptorins  intoitian. —  Ju  some 
states   the   law   presumes   such   an   intention 

(Benthall  r.  Judkins.  13  Mete.  (Mass.)  265; 
Martin  v.  Bajd,  II  N.  H.  385,  35  Am.  Dec 
601),  while  in  others  it  must  be  specitllv 
proved  (Pbelpe  p.  Vischer,  SO  N.  Y.  69.  in 
Am.  Rep,  433:  Hahn  v.  Hull,  4  E.  D.  Smi"! 

(N.  Y.)  004;  Guldin  P.  Linderman,  34  Pa.  SL 
58). 
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gcr,'  or  as  Buretj.*  On  s  bill  of  excliADge  lie  may  be  a  drawer  as  to  tlie  pajee 
gad  a  surety  as  to  tlie  principal  drawerT  In  each  case,  between  the  immediate 
parties,  the  intention  may  be  determined  by  parol  evidence/  On  the  ottier  hand 
many  cases,  following  the  form  of  the  contract,  have  held  that  snch  indorser  was 
^ma  fade  not  liable  to  the  payee,  as  he  was  a  mere  iodorser,"  and  natu- 


1.  Alabama. —  Marka  v.  Montgomerj  First 
Stt.  Bulk,  7B  Alt..  6S0,  68  Am.  Rep.  620. 

Caiifortiia. —  Feaienden  r.  Summers,  62  CaI. 
4S4. 

ConneolicMt. — Spender  v.  Allertcm,  60  Conn. 
m,  ZZ  Atl.  778,  13  L.  R.  A.  S06,  b;  statute 
of  1BS4,  and  the  liability  u  indorser  is  not 
chuged  b;  the  fact  that  VM  payee  after- 
ward indorses  below  the  signature  of  the  ir- 
reg^ular  indoraer. 

/ttjnou  — Milligan  f.  Holbrook,  168  III. 
343.  48  N.  E.   16T. 

A'tno  York. —  Conlter  v.  Richmond,  SO  N.  Y. 
478;  Clothier  «.  AdrianoD,  61  N.  Y.  322; 
Mevcr  v.  Hibaher,  47  N.  Y.  265;  Moore  v. 
Cross,  IB  N.  Y.  227.  76  Am.  Dec.  326,  17 
How.  Pr.  (N.  Y.)  385  [affirming  23  Barb. 
iN.  Y.)  634]  ;  Hoi*  o.  Woodaide  Brewing  Co., 
83  Hun  (N.  Y.)  192,  31  N.  Y.  SuppL  397,  63 
K.  Y.  St.  810;  Gates  p.  Williama,  S  iliac. 
IN.  Y.)  176,  29  N.  Y.  Suppl.  712,  60  N.  Y. 
St.  638  \rev«r»ing  3  Misc.  (N.  Y.)  376,  22 
K.  Y.  Suppl.  925,  62  N.  Y.  St  425] ;  Burk- 
haiUr  r.  Pratt,  1  N.  Y.  City  Ct.  22.  So 
"  John  I-  Hungerford,  backer "  indorsed  on 
a  note  to  a  named  peraon  or  bearer.  Seabury 
r,  HuDgerford,  2  Hill  (N.  Y.)  80.  And  such 
liability,  it  is  held,  can  only  be  that  of  an 
indorser.  Coarell  v.  Conklin,  4  Duer  (N.  Y.) 
45. 

Oregon.— Wade  v.  Creighton,  2S  Or^.  455, 
S6  Pac.  289;  Deering  c.  Creighton,  19  Or^. 
US,  24  Pac.  1Q8,  20  Am.  St.  Rep.  800. 

Virgnua. —  Frank  v.  Lilienfeld,  33  Gratt. 
(Vs.)  377,  although  indorsed  with  payee 
blank  and  holder'a  name  afterward  inserted 

Huconatn.^ Blakeslee  V.  Hewett,  76  Wis. 
341,  44  N.  W.  1105  (and  not  second  in- 
dorser) ;  King  e.  Ritchie,  18  Wis.  554;  Davis 
r.  Barron,  13  Wis.  227 ;  Cady  v.  Shepard,  12 
Wia.  639.  And  see  Cahoon  t>.  Wisconsin  Cent. 
B.  Co.,  10  Wis.  2fK),  as  to  pleading. 

So  by  Neg.  Instr.  L.  t  64. 

Proof  of  intention. —  Prima  facie  he  is  sec- 
ond indorser  and  not  liable  te  the  payee  ( Reed 
V.  Pboto-Gravure  Co.,  13  N.  Y.  Suppl.  798, 
38  N.  Y.  St.  467.  But  see  Pentland  v.  Mc- 
Clelland, 1  Pitteb.  (Pa.)  164,  holding  that 
a  ttranf^r  who  has  indorsed  a  note  is  prima 
facte  liable  to  the  payee)  and  the  liability 
must  be  specially  averred  and  proved  (Ivea 
F.  Jacobe,  1  N.  T.  Suppl.  330.  17  N.  Y.  St. 
843,  21  Abb.  N,  Cm.  (N.  Y.)  151;  Mitchell 
r.  Spanlding,  11  N.  Y.  St.  2ft'J.  So  under 
the  New  York  code,  before  the  passa^  of  the 
N'c^tiable  Inatmmente  Law.  McMoran  v. 
Unse,  25  N.  Y.  App.  Div.  11,  48  N.  Y.  Suppl. 
1000). 

In  Kentncky  he  is  by  statute  liable  as  an 
assijfnor  to  the  payee.  Williams  p.  Obat,  12 
Bosh   (Ky.)    2G6. 


2.  Conneotiout. —  Laflin 
Conn.  440. 

Qeorgia. —  Collins  D.  Ererett,  4  Oa.  266,  by 

/ndHMia.— Sill  v.  Leslie,  16  Ind.  236.  But 
in  Indiana  he  has  been  held  to  be  liable  to 
the  payee  on  a  negotiable  note  as  indoraer 
and  on  a  non-negotiahle  note  as  surety.  Pool 
V.  Anderson,  116  Ind.  88,  IB  N.  E.  446,  1 
L.  R.  A.  712;  Welle  V.  Jackson,  6  Blackf. 
(Ind.)    40. 

.LouitiatM. —  Rogers  0-  Gihbs,  24  La.  Ann. 
Wl. 

Uasaaohaaettt. —  Baker  f.  Briggs,  8  Pick. 
(Mass.)    122,   19  Am.  Dec.  31L 

Minnesota, —  Priedmaa  e.  Johnson,  21 
Minn.    12. 

New  York.—  Schwarzansky  V.  AveriU,  7 
Daly   (N.  Y.)   254. 

OAio.— Ewan  v.  Brooks- Waterfle Id  Co.,  55 
Ohio  St.  696,  45  N.  E.  10B4,  60  Am.  St.  Rep. 
719,  35  L.  R.  A.  736.  On  the  other  hand  he 
will  not  be  liable  to  the  payee,  if  the  inten- 
tion was  to  make  him  surety  for  the  payee 
on  liis  transfer  of  the  not«.  Smith  v.  Brugge- 
man,  6  Ohio  Dec  (Reprint)  466,  6  AmrX. 
Bee.  33. 

3.  Church  p.  Swope,  38  Ohio  St.  493. 

4.  See  rapra,  II,  B,  6,  a,  (n),   (k),   (1). 
The  holder's  intention  is  not  the  question 

but  the  indorser's  (Montgomery  v.  Schenck, 
82  Hun  (N.  Y.)  24,  31  N.  Y.  Suppl.  42,  63 
N.  Y.  St.  338),  and  the  intention  of  the  in- 
dorser to  become  liable  to  the  payee  m,nat  be 
apecially  proved  (Early  p.  Foster.  7  Blackf. 
(Ind.)  3S;  Wells  v.  Jackson,  6  Blackf .( Ind. ) 
40). 

5.  Bogue  r.  Melick,  25  III.  91 ;  Kealing  v. 
Vanaickle,  74  Ind.  529,  39  Am.  Rep.  101; 
Dale  0.  Moffltt,  22  Ind.  ll,i  (proved  to  be  in- 
doraers]  ;  Cottrell  P.  Conklin,  4  Duer  (N.Y.) 
45;  Bomstein  c.  Kauffman,  4  Misc.  [N.  Y.) 
83,  23  N.  Y.  Suppl.  852,  63  N.  Y.  St  69  [re- 
verting  3  Misc.  (N.  Y.)  133.  22  N.  Y,  Suppl. 
693,  61  N.  Y.  Bt  500] ;  Loaee  v.  Bissell,  76 
Pa.  St.  459;  ScholtOiberger  V.  Nehf,  28  Pa. 
St  189;  Taylor  e.  McCune,  11  Pa.  St  460; 
Shenk  r.  Robeson,  2  Grant  (Pa.)  372.  Espe- 
cially if  the  payee  has  indorsed  above  him 
after  he  had  indorsed  under  an  agreement 
with  the  maker  to  become  second  indorser 
(Greusel  r.  Bubbard,  61  Mich.  95,  16  N.  W. 
248,  47_Am.  Rep.  549),  as  a  difTerent  ruling 
would  in  effect  invert  the  apparent  relation 
of  first  and  second  indorsers  (Ellis  c.  Brown, 
8  Barb.  (N-  Y.)  262).  So  where  he  refused 
to  be  maker  and  intended  to  become  an  in- 
dorser only  (Seymour  v.  Leyman,  10  Ohio 
St.  283,  refusal  known  to  payee)  ;  where 
there  was  no  special  evidence  of  a  different 
intention  (Phelps  p.  Viacher,  50  N.  Y.  89,  10 
Am.   Rep.   433)  ;    ootnithstanding   an   agree- 
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rallj  a  second  indorser  after  the  payee,*  and  tliat  lie  was  for  the  same  reason 
^rima  facie  not  liable  to  one  who  purchased  the  note  directly  from  tlie  payee.' 
And  the  payee  sannot  create  a  liability  to  liimeelf  by  taking  up  tlie  note  in 
the  hands  of  his  indorsee,  striking  oat  his  own  indorsement,  and  writing  a 
guaranty  over  the  irregular  indorsement,  which  had  been  originally  written 
under    liis   own  indorsement.* 

b.  Statute  of  Frauds.  It  has  been  questioned  wlietlier  such  an  indorsement 
falls  under  and  satisties  t!ie  requirement  of  a  contract  in  writing  found  in  the 
statute  of  frauds.  It  would  seem  that  the  contract,  if  made  at  the  time  of  the 
inception  of  the  paper,  is  not  subject  to  the  statute,  either  as  to  the  fonn  of  the 
promise,'  or  as  to  the  statutory  requirement  of  an  express  consideration."* 

0.  Consideration."  Where  the  note  and  indorsement  are  one  transactioD  and 
simnltaiieoiis,  the  consideration  for  the  note  is  sufUcient  for  the  indorsemeut, 
whether  the  indorser  be  regarded  as  a  guarantor"  or  as  a  joint  maker." 

C.  Capacity  of  Parties  —  l.  In  General.  By  tlie  law  merchant  only  bills  of 
exchange  between  mercliante  received  recoguition  originally  as  mercantile  con- 
tracts governed   by  the  custom  uf  merchants,"  but  in  the  United  States  and 

ment  between  maker  and  paj'ee,  unknown  to 
him,  for  a  surety  to  the  payee  (Hull  t,  Mar- 
vin, 2  Thompg.  &  C.  (N.  ¥.)  420;  Tillman  v. 
Wheeler,  17  Johns.  (N.  Y.)  326);  where  ha 
intended  to  become  an  accommodation  in- 
dorser  for   the   payee   after   delivery   to   Mm 

(Badger  t>.  Barnabee,  17  N.  H.  !Z0;  Morri- 
BOQ  Lumber  Co.  v.  Lookout  Mountain  Hotel 
Co.,  02  Tenn.  6,  20  S.  W.  2B2)  ;  after  transfer 
by   him   ae  further  security   to   his   indorsee 

(Nelson    v.    Harrington,    16    Gray     (Masa.) 

139)  ;  or  where  he  indorsed  a  note  with  the 
payee's  name  blank  and  it  waa  diverted  from 
the  intended  form  by  filling  in  another's  name 
as  payee  (Riddle  i;.  Stevens,  32  Conn.  378,  87 
Am.  Dec.  181). 

6.  Fear  i;.  Dunlap,  1  Greene  (Iowa)  331; 
Howard  l\  Van  Gieson,  46  N.  Y.  App.  Div. 
77,  61  N.  Y.  Suppl.  349;  Hendrie  v.  Kinnear, 
84  Hun  (N.  Y.)  141,  32  N.  Y.  Suppl.  417; 
Edison  Gen.  Electric  Co.  o.  Zebley,  72  Hun 
(N.  Y.)  168,  25  N.  Y.  Suppl.  339,  55  N.  Y. 
St.  62;  Baker  t>.  Martin,  3  Barb.  (N.  Y.) 
634;  Hull  P.  Marvin,  2  Thompa.  &  C.(N.  Y.) 
420;  Tillman  v.  Wheeler,  17  Johna.  (N.  Y.) 
326;  Schafer  c.  Farmers',  etc..  Bank,  60  Pa. 
St.   144,  98  Am.  Dec.  323. 

7.  Phelpa  f.  Viaeher,  60  N.  Y.  69,  10  Am. 
Bep.  433;  McPhiilipa  v.  Jones,  73  Hun(N.  Y.) 
616,  26  N.  Y.  Suppl.  101,  56  N.  Y.  St.  164; 
Lincoln  Nat.  Bank  v.  Butler,  14  Miac.  (N.  Y.) 
484,  36  N.  Y.  SuppL  lll2,  72  N.  Y.  St.  261; 
Herrick  v.  Carman,  12  Johns.  (N.  Y.)  159 
(purchase  with  notice)  ;  Losee  v.  Bissell,  76 
Fa.  St.  459.  Especially  if  taken  without  the 
payee'a  indorsement  (Blatchford  r.  Milliken, 
35  111.  434;  Barto  v.  Schmeck,  28  Pa.  St. 
44T,  70  Am.  Dec.  145)  or  after  maturity  with 
the  payee's  indorsement  (Bacon  v.  Burnham, 
37  N.  Y.  614).  See  also  Gibson  c.  Miller,  29 
Mich.  355,  18  Am.  Rep.  98. 

8.  Case  c.  Spaulding,  24  Conn.  578. 
0.  Ford  V.  Hendricks,  34  Cal.  673;  Ulen  v. 

Kittredge,  7  Moss.  233 ;  Chaddock  v.  Vanness, 
35  N.  J.  L.  617,  524,  10  Am.  Rep.  256  (where 
Depue,  J.,  aaid:  "If  a  defendant  puts  hia 
name  upon  the  back  of  a  promissory  note,  as 
a   surety   or   guaranty    for   ita    payment,    in 

[n.  B.  6,  a.  (in)] 


an  original  agreemoit  entered 
into  before  or  at  the  time  of  giving  the  note, 
in  consideration  of  which  the  payee  agrees  to 
accept  it,  the  payee  may  write  over  such  aig- 
nature  a  guaranty  or  promise  to  pay,  which 
shall  be  a  sufficient  memorandum  within  the 
statute  of  frauds");  Houghton  r.  Ely,  26 
Wia.  181,  7  Am.  Rep.  52;  King  p.  Ritchie.  18 
Wis.  554.  But  in  other  cases  such  indorse- 
ments have  been  held  to  be  insufiicient  as  ex- 
press contracts  under  the  atatutc.  Van  Doren 
p.  Tjader,  1  Nev.  380,  90  Am.  Dec.  498:  Tem- 
ple B.  Baker,  125  Pa.  St.  834,  17  Atl.  516,  Jl 
Am.  St.  Rep.  926,  3  L.  R.  A-  708;  Smith  r. 
Eessler,   44   Pa.   St.   142. 

10.  Van  Doren  e.  Tjader,  1  Nev.  380,  90 
Am.  Dec.  498.  And  see  supra,  II,  B,  4,  b, 
(II),  (a). 

11-  Sufficiency  of  consideratioii  generally 
see  itifra.  III,  B. 

12.  Cnii^ornia.— Riggs  r.  Waldo,  2  Cal. 
485,  56  Am.  Dec.  358. 

Colorado. —  Kiskadden  c.  Allen,  7  (^lo. 
206,  3  Pac.  221. 

/HinoiB.— Heinta  v.  Cahn,  29  ni.  308; 
Klein  v.  Currier,  14  HI.  237;  Carroll  r. 
Weld,  13  111.  682,  56  Am.  Dec.  481.  At  least 
prima  fade  so.  Parkhurst  v.  Vail,  73  111. 
343. 

/oica.— Veach  v.  Thompson,  15  Iowa  3S0. 
holding  the  original  consideration  to  be 
prima  facie  sufficient  for  the   indorsement. 

Kentucky.— Kr&cht  v.  Obst,  14  Bu^  (Kf) 
34. 

Hew  York. —  Scbwarzansky  f.  Averill,  i 
Daly  (N.  Y.)  254. 

Contra,  Jones  v.  Ritter,  32  Tei.  717. 

It  is  not  necessary  that  it  ahould  be  ade- 
quate in  value  (Oakley  v.  Boorman,  21  WeoiL 
(N.  Y.)  588),  except  where  the  indorsement 
is  made  after  delivery  of  the  note  (Tenney 
V.  Prince,  4  Pick.  (Mass.)  385,  10  Am.  Dec. 
347). 

13.  Nathan  o.  Sloan,  34  Ark.  524. 

To  be  a  joint  maker  he  muat  ahara  In  tte 
original  cone iderat ion.  Hayden  f.  Weldon,*! 
N.  J.  L.  128,  39  Am.  Rep.  551. 

14.  See  supra,  I,  A,  I. 
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Great  Britain  tliis  restriction  no  longer  existe  and  all  persons  who  are  capable  of 
making  valid  and  binding  contracts  are  in  general  capable  of  becoming  parties 
to  negotiable  bills  and  notes."  Wtiere  the  l^;al  incapacity  grows  out  of  tbe 
relation  of  the  parties,  as  in  the  case  of  alien  enemies,  it  will  apply  to  any 
contract  created  by  a  bill  or  note.'* 

2.  LiMiTSD  Capacitv  —  a.  In  aeneral.  As  in  other  lawful  contracts  where 
there  is  a  delegated  authority  (in  tlie  case  of  agents,  partners,  corporations,  etc.) 
a  general  power  to  execnte  bills  and  notes  does  not  generally  extend  to  accommo- 
dation paper  and  contracts  of  guaranty  and  suretyship.  In  like  manner  the 
power  tliat  is  given  by  statute  to  a  married  woman  generally  reserves  and  excludes 
snch  paper."  The  regtrictioos  npon  corporations  and  partnerships  as  to  bills  and 
notes,  in  the  absence  of  express  statutory  regulation,  are  substantially  the  same 
as  in  other  contracts  made  by  them."  As  to  municipal  corporations  tiie  line 
geema  to  have  been  drawn  more  strictly,  and  it  is  generally  held  that  the  power  to 
issae  negotiable  bills  or  notes  or  negotiable  bonds  must  be  expressly  given  '•  or 
clearly  implied  in  the  exercise  of  a  power  expressly  given." 

b.  To  Transfer  Under  Statute.  There  may  be  sufficient  legal  capacity  nnder 
the  statute  law  to  effect  a  transfer  of  the  paper  and  yet  ineumcient  capacity  to 
render  the  party  to  the  transfer  personally  liable.^ 

8.  Conflict  of  Laws.  The  capacity  of  the  parties  is  to  be  determined  generally 
by  the  law  of  the  place  of  contract.^    In  like  manner  the  power  to  transfer  a  bill 

ladonei  and  makei. —  The  transfer  in  this 
country  of  a  note  made  b}*  an  alien  enemy  is 
valid.  Morria  v.  Poillon,  BO  Ala.  403;  Mor- 
rison r.  Lovell,  4  W.  Va.  348. 

IT.  See,  generally,  HnsBAND  ard  Wnrz. 

18.  But  the  power  of  a  partner  to  execute 
or  indorse  commercial  paper  lor  his  Arm 
gives  him  no  power  to  bind  an  individual 
partner  by  acting  in  his  name  (McCauley  e. 
Gordon,  64  Ga.  221,  37  Am.  Rep.  68),  and 
although  a  firm  ia  bound  by  a  note  in  the 
partnership  name  the  members  of  it  will  only 
be  bound  jointly  on  a  joint  and  several  note 
executed  in  the  name  of  the  partners  (Per- 
ring  V.  Hone,  4  Bing.  Z%,  13  E.  C.  Tj.  384,  2 
C.  &  P.  401,  12  E.  C.  L,  639,  12  Moore 
C.  P.  135 ;  Maclae  i;.  Sutherland,  2  C.  L.  R. 
1320,  3  E.  A  B.  1,  18  Jur.  042,  23  L.  J.  Q.  B. 
229,  2  Wkly.  Rep.  181,  77  E.  C.  L.  1).  And 
see,  generally,  PABTNEBaHip. 

19.  Wetumpka  f.  Wetumpka  Wharf  Co,, 
63  Ala.  611;  Dively  v.  Cedar  Falls,  21  Iowa 
686;  Clark  v.  Des  Moines,  IS  Iowa  199,  S7 
Am.  Deo.  423;  Wilson  v.  ShrevepoH,  29 
I^.  Ann.  873;  Hopper  v.  Covington,  10  Biss. 
(U.  S.l  488,  8  Fed.  7.77;  Oause  v.  City  of 
Clarksville,  5  Dill.    (U.  S.j   18.%,  10  Fed.  Cas. 


12  Hod.  36,   1   Salk.   125;   Saralleld  v.  With- 
erly,  2  Vent.  292. 

General  qnestioua  of  capAdty  are  discnased 
imdei  tpecial  heads  in  other  articles  of  this 
work.  They  will  be  touched  in  this  article 
only  so  far  aa  they  relate  in  a  peculiar  man- 
ner to  commercial  paper. 

16.  Diawer  and  drawee  being  alien  enemies 
to  one  another.  TarletoD  v.  Southern  Bank, 
49  Ala.  229;  Woods  c.  Wilder,  43  N.  Y.  164, 

3  Am.  Rep.  684. 
Diawei  and  payee. —  Id  like  manner  a  bill 

of  exchange  is  void  if  the  drawer  and  drawee 

are  both   citizens   of  the   United   States  and 

the  payee  is  an  enemy.     Craft  v.  U.   S.,   12 

a.  CI.  178. 
Drawee  and  payee. —  So  if  the  drawer  and 

payee  are   alien   enemies   and   tlie   drawee   a 

citizen   of    the    United    Statee.      Tarleton    «. 

Southern    Bank,    49   Ala.    229;    Billgcrry   v. 

Branch,  19  Oratt.    (Ta.)    3S3,   100  Am.  Dec. 

8T9;  Moore  e.  Foster,  Chase   (U.  S.)   222,  17 

Fed.  Gas.  No.  9,760. 
Uaker  and  payee. —  Ledoux  v.  Buhler,  21 

La.  Ann.  130.     But  a  subsequent  promise  to 

Ely  it  is  valid  (Duhammel  v.  Pickering,  2 
tark.  BO,  19  Rev.  Rep.  686,  3  E.  C.  1..  330), 
aud  a  note  may  be  given  after  the  end  of  the 
war  for  a  debt  created  between  alien  enemies 
during  the  war  (Borland  c.  Sharp,  1  Root 
(Conn.)  178). 

Indorse!  and  indoiBee.— Russell  p.  Rufisell, 
1  JfttcArthur  (D.  C.)  283.  But  the  indorse- 
ment to  an  alien  enemy  by  a  Britiah  aubject, 
the  payee,  residing  in  France  of  a  bill  of 
Exchange  drawn  there  by  a  British  prisoner 
upon  a  British  subject  in  England  may  be 
enforced  in  England.  Antoine  v.  Moraheftd, 
1  Marsh.  558,   B   Taimt.   237,   16  Rev.   Rep. 


685,  7  Reporter 

20.  Knapp  v.  Hohoken,  39  N.  J.  L.  394; 
Swackhamer  c.  Hackettstown.  37  N.  J.  L. 
191;  Nashville  r.  Ray,  !9  Wall.  (U.  S.)  468, 
22  L.  ed,  164.  Contra,  Vieksburg  r.  Lom- 
bard, 61  Miaa.  HI;  Andover  t.  Grafton,  7 
N.   H.  298.     And   see,  generally,   MirmciPAi:, 

CORPOBATIOKS. 

21.  See  infra,  VT,  A,  I,  a.  note  47. 

28.  So  of  the  contract  of  a  married  womui 
(Bell  c.  Packard,  69  Me.  105.  31  Am.  Rep. 
251 ;  Bowles  p.  Field,  83  Fed.  886),  eaperially 
where  the  place  of  contract  Is  also  the  domi- 
cile and  the  place  of  payment  (Robinaon  v. 
[II,  C,  8] 
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ie  determined  by  tlie  law  of  the  place  of  transfer,  as  in  the  caee  of  transfer  t>;  tn 
execntor,"  On  the  other  hand  the  lex  loci  coTvtractue  will  not  govern,  if  it  con- 
flicts witli  the  policy  of  the  forara.**  Where,  however,  the  note  is  made  and 
payable  in  another  state,  the  fact  that  it  wonld  not  have  been  lawful  in  ^e  state 
where  suit  is  bronglit  doea  not  of  itself  raise  any  qaeetioD  of  conflict  with  the  law 
or  piihlic  policy  or  the  fornm." 

D.  Completion  of  Contract— 1.  Stamps  —  a.  statute  Iaw.  Ko  stamps  are 
now  required  in  the  United  States  for  bills  and  notes,  those  designated  in  the 
war  revenue  act  of  1898  having  been  repealed  in  1901  and  1903.  The  earlier 
act  of  1797  wis  repealed  in  1802.  The  questions  that  have  arisen  in  thisconiitty 
belong  in  lar^  part  to  the  act  of  1862,"  which  was  repealed  in  1873,  as  to  bills 
and  notes,"  and  in  1883  as  to  checks."  In  England  the  act  of  1870  is  still  in 
force  and  applies  to  all  bills  and  notes  "  drawn  or  expressed  to  be  payable  or 
actnally  paid  or  indorsed  or  in  any  mannernegotiated  in  the  United  Kingdom."" 

b.  Application  In  United  SUtes.  The  United  States  stamp  act  of  1862  did 
not  apply  to  bills  and  notes  made  before  its  passage,*'  and  it  and  its  amendments 
did  not  apply  to  a  mere  due-bill,"  to  the  certitication  of  a  check,"  to  the  indorse- 


Queen,  87  Tena.  445,  11  8.  W.  38,  10  Am.  St 
Rep.  600,  3  L.  B.  A.  214),  although  the  con- 
tract is  invalid  by  the  law  of  the  pla«e 
where  it  waa  written  (Johnston  v.  Oawtiy, 
83  Mo.  339),  hj  the  Uw  where  the  mort- 
gage security  lies  (Wood  c.  Wheeler,  111 
N.  C.  231,  18  S.  E,  418,  forectoaure  being 
denied  and  judgment  rendered  on  the  note  in 
the  forum  of  the  ret  »itm) ,  or  by  the  law  of 
the  domicile  and  the  ret  tita  (Bowles  r. 
Field,  78  Fed.  742).  But  in  Ijouisiana  and 
generally  under  the  civil  law  the  wife's  dom- 
icile determines  her  capacity,  Gamier  v. 
Poydras,  13  La.  177,  So  in  Mississippi  as  to 
Miesissippi  property  specialty  charged,  al- 
though the  note  was  made  and  the  maker 
resided  in  Louisiana,  where  it  was  void. 
Frierson  t.  Williams.  67  Miss.  461;  Bhaek- 
lett  f.  Polk,  SI  Miss.  378. 

So  the  power  of  a  Connecticut  corporatton 
to  give  an  accommodation  acceptance  will  be 
(fovcmed  by  the  law  of  New  York,  where  the 
bill  was  accepted  and  made  payable.  Web- 
ster c.  Howe  Mach.  Co.,  64  Conn.  364,  8  Atl. 
482. 

23.  Owen  v.  Moody.  2ft  Mi»8.  79;  Andrews 
v.  Carr,  2«  Miss,  677;  Harper  v.  Butler,  2 
Pet.  (Q.  S.)  239,  7  L.  ed.  410.  But  it  has 
been  held  in  some  early  cases  that  an  execu- 
tor of  the  payee  appointed  in  the  state  of  hlji 
domicile  cannot  by  his  indorsement  transfer 
a  note,  made  by  a  resident  of  another  state, 
the  place  of  the  forum.  Steams  r.  Bumham. 
6  Me.  261,  17  Am.  Dec.  228;  Thompson  v. 
Wilson.  2  N.  H.  20L     ' 

24.  So  where  the  place  of  forum  is  also  the 
domicile  of  the  parties  (Freeman's  Appeal, 
68  Conn.  633,  37  Atl.  420,  67  Am.  St.  Rep. 
112,  37  L.  R.  A.  452  [where  a  married 
woman's  guaranty  of  her  husband's  debt  was 
signed  by  her  in  Connecticut  where  she  was 
domiciled  and  had  no  capacity  to  make  such 
contract  and  delivered  in  Illinois  by  an  aiient 
appointed  bv  her  in  Connecticut] ;  Louisiana 
Bank  r.  Williams,  46  Miss.  018.  12  Am.  Rep. 
319;  Armstrong  r.  Best,  112  N.  C.  69,  17 
S.  E.  14,  34  Am.  St.  Rep.  473,  25  L.  R.  A. 

[U.  C.  8] 


188)  or  where  the  note  is  invalid  in  the 
place  of  the  forum  and  was  made  there,  but 
was  payable  in  another  state  and  valid  ther* 
(Thompson  e.  Taylor,  65  N.  J.  L.  107,  40  Atl. 
567),  was  Valid  where  it  was  made  but  in- 
valid where  the  mortgaged  land  lay  and  th« 
suit  was  brought  (Flagg  r.  Baldwin,  3S 
N.  J.  Eq.  219,  48  Am.  Rep.  308),  or  vu 
^-alid  where  made  and  where  the  maker  re- 
sided but  invalid  in  tlie  place  of  the  fonun 
where  suit  was  brought  by  attachment  sgainat 
the  maker's  land  (Hayden  v.  Stone,  13  R.  J. 
IDS,  married  woman).  So  the  domicile  sad 
forum  will  control  the  place  of  paymraC 
(Cincinnati  Second  Nat.  Bank  r.  Hsil.  3^ 
Ohio  St.  168),  especially  where  t^  forum  ia 
also  the  place  of  contract  (Hanortr  Nil, 
Bank  r.  Howell,  118  K.  C.  271,  23  S.  E 
1005). 

25.  Benton  e.  Qerman-American  Nat. 
Bank.  45  Nebr.  8G0,  64  N.  W.  227;  Wright 
r.  Remington,  41  N.  J.  L.  48,  32  Am.  Rep. 
ISO  [a^rmcd  in  43  N.  J.  L.  461]. 

26.  U.  S.  BUt.  (IBOl),  c.  800;  U.  8.  BUt. 
(19021,  No.  67, 

37.   12  U.  S.  Stat,  at  L.  432. 

28.  U.  S,  Rev.  Stat.   (1872).  |  3418. 

S9.  22  U.  S.  SUL  at  L.  488. 

30.  33  &  34  Vict  c.  07. 

31.  Bayly  v.  McKnight,  19  La,  Ana.  3!1. 
This  was  also  true  of  the  amendatory  sd« 
of  1864  and  1865  (Whighara  c.  Pickett,  41 
Ala.  140;  Garland  c.  Lane,  46  N.  B.  2451. 
but  not  of  the  federal  act  of  1870  (Pugh  r. 
McCormick,  14  Wall.  (U.  S.)  361,  20  L.  ed, 
789). 

32.  Jones  r.  Jones,  36  Cal.  684.  Coolro. 
Jacquin  v.  Warren,  40  Bl.  459. 

So  a  mere  order  to  pay  moMy  t«  ta 
amonnt  depending  on  fntnre  contingtiidu 
cannot  be  treated  as  an  instrument  requiring 
a  stamp,  owing  to  the  impossibtU^-  of  fixins 
the  rate  of  du^.  Union  Bank  c.  Eerr,  7  Ud. 
88. 

33.  Merchants  Nat  Bank  v.  Boston  Stit" 
Nat  BMik,  10  Wall.  (U.  S.)  604,  IS  L.  rd. 
1008. 
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ment  of  ft  bill  or  note,**  or  to  iiietrnniente  made  daring  the  war  witliiii  tlie  linea 
of  tiie  Confederate  states."  Nor  did  the  United  States  stamp  acts  require  a 
frejli  stamp  on  a  new  promise  to  tako  a  stamped  note  out  of  the  statute  of  limita- 
tions," on  the  mere  alteration  of  the  date  of  a  note,"  or  on  a  contemporaneous 
agreement  securing  and  fonning  part  of  a  stamped  note."  The  draft  of  a  cor- 
poration officer  on  the  corporation  for  wages  was  subject  to  tlie  stamp  law  in 
foree  hut  might  be  stamped  as  a  cheek  rather  than  as  a  note," 

0.  Amount  For  Stamp.*"  In  England  the  amount  for  whicli  a  note  is  stamped 
need  not  include  accruing  intereflt.** 

d.  Cancellation  of  Stamp.  Under  the  act  of  1862  it  was  held  to  be  a  sufficient 
CBncellation  if  the  Htaaip  was  bo  defaced  that  it  couM  not  be  used  again.**  It 
might  be  canceled  by  a  stamp,"  or  by  writing  the  maker's  initials  instead  of  his 
fall  name  across  the  stamp.^  If  uie  Btamp  on  the  note  was  uncanceled  the 
maker  could  not  take  advantage  of  his  omisaiou  to  cancel  it  as  a  defense  to  the 
note." 

e.  Omission  of  Stamp.  If  an  instrument  bears  a  proper  stamp  when  pro- 
daoed,"  it  is  presumed  that  tt  was  stamped  at  the  proper  time"  and  by  the  proper 
person."  If  there  is  no  stamp  on  it  it  is  presumed  that  the  omission  was  not 
fmndnlent."     Omission  of  a  stamp  without  fraud  had  no  cfEect  on  the  validity ""  of 


31.  Neither  an  indorsement  of  a  promts- 
mTj   note    (Pugh    D.    McCormick,    14    Wall. 

lU.  S.)  381,  20  L.  ed.  789)  nor  a  waiver  of 
demand  and  notice,  etc.,   indorsed  on  a  not« 

(Pacific  Bank  c.  De  Ro,  37  Cal.  538;  Mus- 
catine Kat.  Bank  v.  Smalley,  30  Iowa  684; 
Guyther  p.  Bonrg,  20  La.  Ann.  IB7;  Pugh  v. 
McCormick,  U  Wall.  (U.  S.)  361.  20  L.  ed. 
7S9)  require  a  stamp,  although  it  was  ncces- 
uirj  in  En^and  on  the  indorsement  of  a  non- 
negotiable  not«  to  render  the  indoreer  liable 
<o  subsequent  holders  (Pllmlej  v.  Weatlej,  2 
Bing.  N.  Ca«.  849,  1  Hodges  324,  S  L.  J.  G.  P. 
51,  E  Scott  423,  29  E.  C.  L.  623). 

35.  Susong  V.  Williams,  1  Heisk.  (Tenn.) 
625;  Van  Alstyne  r.  Sorley,  BE  Ter.  618. 

A  promiuory  note  m*de  before  any  coUee- 
tinn  distrirt  was  otganiied  or  stamps  pre- 
pared and  placed  on  sale  within  the  state, 
but  after  the  passage  of  the  internal  rerenne 
■ct,  is  valid  and  may  be  read  in  evidence,  al- 
though unstamped.  McEIvain  P.  Mudd,  44 
Ala.  48,  4  Am.  Rep.  106. 

36.  Cook  c.  Bhearman,  103  Mass.  21. 

37.  Pratber  r.  Zulauf  38  Ind.  166. 

38.  Bowker  r,  Oi^win,  7  Nev.  135. 
Affidnf  stampa  to  both. —  It  is  legal  to  a.' 

fix  United  States  revenue  sta'mpa  to  a  note,  or 
to  the  mortgage  executed  \a  secure  its  pa^f- 
ment,  or  to  both,  if  the  amount  on  both  is 
Buffident.  Cummings  v.  Saux,  30  IjL.  Ann. 
207;  Garrish  v.  Hyman,  2e  La.  Ann.  28; 
Griffith  V.  Eershfleld,  1  Mont.  66. 

39.  U.  8.  V.  Isham,  17  Wall.  (U.  S.)  496, 
21  L.  ed   -rta. 

40.  Under  the  Confederate  cunency  tcal- 
ing  acta  it  may  be  taken  in  the  United  States 
>t  the  actual  rather  than  the  nominal  value 
of  the  paper.     Kile  r.  Johnson,  48  Ga.  189. 

41.  Israel  n.  Benjamin,  3  Campb.  40. 

42.  Taylor  r.  Dancan,  33  Tei.  440. 

43.  Foster  p.  Hollcy,  40  Ala.  593. 

44.  So  the  initials  of  one  of  several  makers 
(Spear  v.  Alexander.  42  Ala.  572)  or  the 
initials  of  the  payee  (Schulta  v.  Herndon,  32 
Tex.  390),  the  authority  of  an  agent  to  write 


such  initials  being  a  question  for  the  jury 
(Reea  v.  Jackson,  64  Fa.  St.  466,  3  Am.  Rep. 
008). 

45.  Desmond  v.  Norria,  10  Allen  (Maas.) 
260;  Mogelin  v.  Westhoff,  33  Tex.  788. 

46.  U  the  bill  ia  loit  it  b  presumed  that  it 
was  properly  stamped.  Marine  Invest.  Co.  r. 
Baviside,  L.  R.  5  H.  L.  624,  42  L.  J.  Ch.  173. 

47.  Union  Agricultural,  etc.,  Assoc,  e. 
Neill,  31  Iowa  95;  Iowa,  etc,  R.  Co.  V. 
Perkins,  28  Iowa  281  j  Bradlaugh  c.  De  Bin, 
L.  R.  3  C.  P.  286. 

48.  Iowa,  etc.,  R.  Co.  v.  Perkins,  26  Iowa 
281.  And  stamps,  which  by  the  mark  upon 
them  appeared  to  have  been  used  upon  some 
former  instrument,  will  not,  in  the  absence 
of  evidence  of  mistake,  be  regarded  as  fraud- 
ulently used.  Rockwell  0.  Hunt,  40  Conn. 
•328. 

49.  JEoboma.— Whigham  r.  Pickett,  43 
Ala.  140. 

Arkataat. —  Burnpass  v.  Taggart,  26  Ark. 
398,  7  Am.  Rep.  623. 

Illinoia. —  Craig  r.  Dimock,  47  III.  308. 

fouia. —  Ricord  e.  Jones,  33  Iowa  26. 

Maaaaclvnaetts. —  Moore  v.  Qnirk,  lOS  Mass. 
49,  7  Am.  Rep.  490. 

Mi«3is»ippi.~  Waterbury  r.  McMillan,  46 
Miss.  635;  Morris  r,  McMorris,  44  Miss.  441, 
7  Am.  Rep.  605. 

New  York.—  Baker  o.  Baker,  6  I^ns. 
(N.  Y.)  509;  New  Haven,  etc.,  Co.  v.  Quin- 
terd,  6  Abb.  Pr.  N.  S.  (N.  Y.)  128.  Even 
though  shown  to  have  been  intentional.  Howe 
tt.  Carpenter,  63  Barb.  (N.  Y.)   382. 

We«l  fvrffmva.— Weltner  v.  Riggs,  3  W.  Va. 
445. 

Witcoruin. —  Qrant  v.  Connecticut  Mut.  L. 
Ins.  Co.,  29  Wis.  I2S. 

50.  Alabama. —  Hooper  t?.  Whitaker,  130 
Ala.  324,  30  So.  356 :  Bibb  t'.  Bonds,  57  Ala. 
509;  Whigham  r.  Pickett,  43  Ala.  140. 

J.rlbansas.— Burnpass  f.  Taggart,  26  Ark. 
309,  7  Am.  Rep.  623. 

CalifomM.— Hallock  e.  Jaudin,  34  Cal. 
167. 


[K. ».  i.  •] 
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the  instrument,  and  the  act  was  held  to  be  aocoDstitntionat  bo  far  as  it  declared 
the  inetrninent  to  be  void  for  want  of  a  stamp.** 

r.  Stamping  After  Delivery.  Althoagli  the  American  etatntes  required  an 
instrument  to  be  stamped  upon  its  delivery,  it  might  be  stamped  afterward  if  tlie 
omission  was  not  fraud nlent,"'  and  might  even  be  stamped  by  the  holder,  notwith- 
standing the  maker's  refusal  or  protest."^  If  the  stamp  was  omitted  without  fraud 
it  might  be  etamped  at  the  trial  of  the  case,°*  and  when  once  legally  affixed  it  relates 
hack  to  the  date  of  tlie  original  delivery." 

ff.  Conflict  of  Laws.     The  law  of  the  place  of  contract,  aa  has  been  seen, 


IlliwAa. — Bowen  e.  Bjme,  55  111.  487 ;  Han- 
ford  V.  Obrecht,  4Q  111.  146;  Bunker  c.  Green, 
48  111.  243;  Craig  v.  Diraock,  47  111.  30B. 
But  Bee  Topping  v.  Maxe,  30  111.  169. 

/ndiana. —  Prather  v.  Zulauf,  38  Ind.  155. 

foioo.^  Works  c.  Hershey,  35  Iowa  340. 

hiyainana. —  McLeam  t'.  Skelton,  18  La. 
Ann.  614. 

Vaine.— Dudley  v.  Wella,  56  Me.  149. 

Uieiagan. —  Sammons  v.  Haltowaj,  21 
Mich.  162,  4  Am.  Rep.  4B6. 

Uinficaota. —  Cabbott  c.  Eadford,  17  Minn. 
320. 

MmsouH. — More  c.  Clymer,  12  Mo.  App.  11. 

WeiD  yorfc. —  Baker  v.  Baker,  6  Lans. 
(N.  Y.)  509;  Vaughan  c.  O'Brien,  57  Barb. 
(N.  Y.)  481,  39  How.  Pr.  (N.  Y.)  515; 
Gregory  v.  Hitchcock  Pub.  Co.,  31  Misc. 
(N.  Y.)   173,  83  N.  Y.  Suppl.  975. 

j8ou(A  CoroHno. —  Robinson  1    "  ' 
S.  C.  567. 

Vermont. — Atkina  v.  Plympton,  44  Vt.  21. 

Wisoonain.— State  f.  Hill,  30  Wis.  416; 
Rheinatrom  t-.  Cone,  20  Wis.  163,  7  Am.  Rep. 
48. 

[Jnitett  jSfafw.— Campbell  v.  Wilcox,  10 
Wall.  (U.  S.)  421,  IS  L.  ed.  973. 

Contra,  IMaynard  v.  Johnson,  2  Nev.  26 
[oi-errultiiff  2  Nev.  16]. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  215. 

Althongli  tl»  omiuion  was  at  the  time  in- 
tentional this  ia  so  (Patterson  v.  Gile,  1  Colo. 
200),  and  a  fortiori  it  is  true  where  the 
stamp  was  omitted  by  an  agent  in  violation 
of  hia  principal's  instructions  (Vaughan  v. 
O'Brien,  57  Barb.   (N.  Y.)  401). 

In  Maryland  where  the  act  of  1856,  c.  352, 
repealing  the  act  of  1844,  c.  280,  requiring 
notea  to  be  stamped,  provides  that  unHtamped 
notes  executed  previous  to  the  repeal  shall 
be  as  valid  aa  though  stamped,  a  note  upon 
which  Buit  waa  pending  at  the  time  of  thii 
repeal  was  held  to  be  a  valid  inatrument  of 
evidence,  although  not  atamped.  Reynolds  v. 
Furlong,  10  Md.  318. 

51.  Craig  V.  Dimoek,  47  III.  308;  Huater 
n.  Cobb,  1  Bush  (Kv.)  239;  Bureon  i:  Hunt- 
ington, 21  Mich.  415,  4  Am.  _-tep.  497. 

68.  Alabama. —  Rowland  c.  Plummer,  60 
Ala.  182,  after  transfer. 

Arkansas. —  Bumpass  c.  Taggart,  26  Ark. 
Sm.  7  Am.  Rep.  823,  after  suit  brought 

Georaia.^  Green  v.  Lowry,  38  Ga.  548. 

foica, —  Mitchell  r.  Smith.  32  Iowa  484,  m- 

pecially  where  it  is  stamped  by  the  payee,  in 

pursuance  of  authority  given  at  the  time  of 

its  execution.     It  may  be  atamped  after  issue 

[II.  D,  1,  e] 


joined.  Sperry  v.  Horr,  32  Iowa  164;  Robin- 
son P.  Lair,  31  Iowa  D;  Blackweil  r'.  Denit, 
23  Iowa  63. 

Louitiana. —  Pavy  v.  Bertinot,  25  La.  Ann. 
469. 

Mauaehuaetit. —  Willey  v.  Robinson,  13  Al- 
len (Mass.)  128. 

Uiasouri.—  Day  v.  Baker,  36  Mo.  125, 

Kew  York.—  Vaughan  i\  O'Brien,  39  How. 
Pr.   (N.  Y.)   615. 

Penmylvama. —  Walsh  v.  Carroll,  6  Phils. 
(Pa.)  690,  25  Leg.  Int.   (Pa.)   133. 

reanM.— Mays  v.  Rutledge,  37  Tex.  131, 
after  transfer, 

ViTginia. —  Under  the  Virginia  act  of  ISl!, 
c.  2,  H  18-20,  a  note  negotiable  in  bank  will 
support  an  action  if  duly  atamped  before  it 
became  payable,  although  not  so  stamped 
when  it  waa  executed.  Hannou  r.  Batle,  S 
Munf.   (Va.)  4S0. 

See  7  Cent  Dig.  tit.  "  BUIb  and  Notes," 
1217. 

After  it  has  matured  and  after  tlie  mikti'i 
death  it  cannot  be  stamped.  Wayman  f.  Tor- 
reyson,  4  Nev.  124, 

S3.  Day  v.  Baker,  36  Mo.  125.  But  wh«re 
the  holder  of  a  promissotj  note,  issued  with- 
out a  stamp,  and  afterward  stamped  without 
authority  and  in  violation  of  express  agree 
ment,  received  it  with  notice  of  these  fact* 
they   may  be   properly   pleaded   against  bini 


1  the  n 


Cen- 


trevilte  First  Nat.  Bank  v.  Dougherty,  29 
Iowa  280. 

54.  Afotomn.— Foster  p.  Holley,  49  AU. 
593.  And  by  the  holder's  attorn^.  Blunt  r. 
Bates.  40  Ala.  470. 

Arfcansos.— Knott   P.   Knott,   26  Ark.  W. 

ifaasachuaettf, —  Tobef  C.  Chipman,  13  Al- 
len  (Mass.)    123. 

Jfississtppi.—  Waterbury  p.  McMillan,  48 
Miss,  636;  Morris  l>.  McMorris,  44  Miss.  441, 
7  Am.  Rep.  695. 

New  EamptKire. —  Garland  e.  Lane,  46 
N.  H.  245. 

Hew  York.—  Redlich  v.  Doll,  54  N.  T.  234, 
13  Am.  Rep.  673. 

Aa  to  the  application  of  the  act  of  1B64  to 
instruments  made  after  ita  passage  tet 
Whigham  t'.  Pickett,  43  Ala.  140;  Tobej  r. 
Chipman,  13  Allen  (Mass.)   123. 

65.  Dorria  r.  Grace.  24  Ark,  326;  CJihsen 
r.  Eibbard,  13  Mich.  214;  Aldrich  r.  Hafrsn. 
60  N.  H.  60 ;  Long  r.  Spencer,  78  Pa.  St.  30S. 
So  if  stamped  by  the  collector,  although  Ihs 
stamp  had  been  omitted  with  fraudulent  iS' 
tent.  Crews  v.  Fanners'  Bank,  31  Gratt 
(Va.)  348. 
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determines  the  ralidit;  of  the  instrument.  This  iB  true  as  to  the  st&nip.  If  the 
statute  makes  the  inBtrument  void  where  it  is  made  for  want  of  a  stamp,  it  is  void 
every  where,**  but  the  revenue  and  stamp  hiws  of  one  state  or  country  are  not 
ordinarily  enforced  in  the  conrta  of  another  state," 

2.  DKUVKEy-^a.  In  General  —  (i)  JfscESSiTT  OF  BelIVSRT.  Delivery  of 
commercial  paper  is  necessary  to  its  completion,"  and  this  is  necessary  not  only 
to  the  original  contract  but  to  an  indorsement"  or  a ■ceptance,*' 

(ii)  MANysR   OF  Delivsst*^  —  (a)  In   Gerieral.     It  is  not  neeessary  tliat 


56.  Clegg  f>.  Levy,  3  Cunpb.  166;  Alvu  c. 
BodfBOD,  2  Eap.  528,  7  T.  R.  241,  4  Rev.  Bep. 
433;  BriBtow  r.  Secqueville,  5  Exch.  27S,  14 
Jut.  674,  19  L.  J.  Ezeh.  289. 

A  contiary  doetiine  was  formerly  held 
(Jaroes  e.  Catlierwood,  S  D.  &  R.  190,  16 
E.  C.  L-  165 ;  Wynne  v.  Jacluon,  2  Ruw.  351, 
3  Eng.  Ch.  351)  and  is  now  reCatablithed  in 
Great  Britain  by  statute  aa  to  bilU  iaaned 
abroad  (Bills  Exch.  Act,  S  72).  and  an  ercep- 
tiOD  is  made  to  the  cotomon-law  rule  where 
the  bill  or  note  is  payable  in  the  place  where 
suit  is  brought  (Ludlow  t>.  Van  Rensselaer, 
1  Johna.  (N.  Y.)   94). 

ST.  Ludlow  e.  Van  Rensselaer,  I  Johns. 
IN.  Y.)  04;  Holman  V.  Johnson,  Cowp.  341; 
Jamee  0.  Cntberwood,  3  D.  ft  R.  190,  10 
E.  C.  L.  165.  So  an  early  Maryland  stamp 
act  in  Virginia  courts.  Font  v.  Miller,  17 
Gratt.  (Va.)  47. 

68.  Alabama.  —  Jonee  P.  Deyer,  16  Ala. 
221. 

Califaniia. —  Garthwaite  v.  Tulare  Bank, 
134  Cal.  237,  66  Pao.  326. 

rUtnots.— Gordon  v.  Adams,  127  Til.  223, 
19  N.  E.  557 ;  Centralia  First  Nat.  Bank  ti. 
Stran^r,  73  111.  6.%9;  King  v.  Fleming,  72  HI. 
21.  22  Am.  Rep.  131;  Curtis  r.  Gorman,  19 
ill.  141;  Buehler  v.  Gait,  35  III.  App.  225; 
Kemolds  e.  Moshier,  24  111.  App.  471. 

IndioTui.—  Palmer  i-.  Poor,  ISl  Ind.  135,  22 
S.  E.  984,  6  L.  R.  A.  469;  Purviance  v.  Jones, 
12n  iHd.  102,  21  N.  E.  1099,  16  Am.  St.  Rep. 
310:  Stokes  p.  Anderson,  118  Ind.  633,  21 
X.  E.  331,  4  L.  R.  A.  313;  Nicholson  v.  Combs, 
90  Ind.  515,  46  Am.  Rep.  229;  Sheehan  v. 
Croaby,  B9  Ind.  205;  Fisher  v.  Hamilton,  48 
Ind.  239;  Prather  v.  Zulauf.  38  Ind.  155; 
Irfahon  e.  Sawyer,  18  Ind.  73. 

JToine.—  Bicktord  v.  Mattoeks,  95  Me.  647, 
50  Atl.  S94;  Leifrh  p.  Horsum,  4  Me.  23;  Marr 
r.  Plummer,  3  Me.  73. 

ilaryland.  —  Devriea  P.  Shumate,  63  Md. 
211. 

MatiaehtttetU.  —  Lawrence  «.  Bassett,  5 
Allen  (Mass.)  140;  Baird  e.  Williams,  19 
Pick.  (Mass.)    381. 

Ukliigait. — Burson  t>.  Huntington,  21  Midi. 
415.  4  Am.  Rep.  497. 

Ilituieiota. —  Steia  e.  Fassniiire,  25  Minn. 
£5e. 

MUtouH. —  Carter  v.  McClintock,  29  Mo. 
4S4. 

Yew  7orJ(.— Cowing  v.  Altman,  71  N.  Y. 
4.15.  27  Am.  Rep.  70  j  Gale  e.  Miller,  64  N.  Y. 
536;  Van  Buren  p.  Stokes,  I  Hun  (N.  Y.) 
434.  3  Thomps.  t  C.  (N.  Y.)  511:  Hall  p. 
Wil«on,  16  Barb.  (N.  Y.)  548;  Powell  p. 
Waters,  8  Cow.   (N.  Y.)   669;  Marvin  V.  Me- 


422. 

Ohio,-^  Portage  County  Branch  Bank  p. 
I^ne,  8  Ohio  St.  406. 

South  Carolina.—  Brooks  P.  Bobo,  4  Strobh. 
(S.   C.)    38. 

Ferment.—  Chamberlain  v.  Hopps,  8  Vt.  94. 

Ptrffinio.— Wright  v.  Smith,  81  Va.  777. 

ll'est  Virginia. —  Rowan  P.  Chenoweth,  49 
W.  Va.  287,  38  S.  E.  544,  87  Am.  St.  Rep. 
786. 

WitconHn. —  Roberta  p.  McGrath,  88  Wis. 
52;  Chipman  t-.  Tucker,  38  Wis.  43,  20 
Am.  Rep.  1 ;  Thomas  v.  Watkins,  16  Wis. 
640. 

United  States.—  Wells  P.  Vansickle,  64  Fed. 
044. 

England. —  Marston  P.  Allen,  1  Dowl.  N.  8. 
442,  11  L.  J.  Exch.  122,  8  M.  ft  W.  494; 
Briad  v.  Hampshire,  2  Gale  33,  5  L.  J.  Exch. 
107,  1  M.  4  W.  365.  1  l^rw.  4  G.  790. 

See  also  Neg.  Instr.  L.  i  34,  which  provides 
that  "  where  an  incomplete  instrument  has 
not  been  delivered  it  will  not,  if  completed 
and  negotiated,  without  authority,  be  a  valid 
contract  in  the  hands  of  any  holder,  as  against 
any  person  whose  signature  was  placed  thereon 
before   delivery." 

See  also  supra,  I,  C,  1,  b,  (t),  (b),  (3); 
and  7  Cent  Dig.  tit.  "  Bills  and  Notes," 
i  95. 

Delivery  ia  necessary  to  the  signature  of  an 
additional  maker  (Williams  P.  Williams,  67 
Mo.  661;  Chamberlain  P.  Hopps,  8  Vt.  94) 
or  to  reissue  by  one  of  several  co-makers 
(Hopkins  p.  Farwell,  32  N.  E.  425). 

Drawing  a  check  and  having  it  certified, 
without  delivery  thereof  to  payee,  does  not 
entitle  payee  to  the  fund.  Buehler  p.  Gait, 
35  HI.  App.  226. 

When  delivery  not  necessary. —  Where  a 
note  as  a  paper  is  in  existence,  and  is  fully 
identified  by  a  will  with  which  the  note  is 
folded  up,  it  is  not  necessary  that  the  note 
should  have  been  made  effective  by  delivery. 
The  question  ia  not  whether  the  note  exists  as 
a  valid  promise  to  pay  the  money,  but  whether 
it  is  in  existence  as  an  instrument  capable  of 
identification  and  capable  of  forming  by  way 
of  reference  part  of  the  will  of  the  testntor. 
Fickle  p.  Snepp,  97  Ind.  280.  49  Am.  Rep. 
440  loiting  Peeler  p.  Simpson,  58  Tnd.  83]. 

59.  See  infra,  VI,  D,  1,  a,  note  79. 

60.  See  infra,  V,  A.  6. 

61.  "'Delivery'  means  transfer  of  posses- 
sion, actual  or  constructive,  from  one  person 
to  another."  Neg.  Instr,  L.  j  2;  Bills  Exch, 
Act,  i  2. 
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delivery  should  be  by  manual  transfer."  Thna  delivery  may  be  made  by  mM]," 
althongli  BHch  delivery  BometimeB  raises  a  conflict  of  laws  between  the  place  of 
mailiug  and  the  place  of  receiving;  the  paper.**  A  hill  of  exchange  or  promissory 
note  may  be  delivered  to  the  payee  in  a  sealed  envelope "  or  it  may  be  a 


63.  Rowan  v.  Chcnoweth,  49  W.  Va.  2S7, 
38  S.  E.  544,  67  Am.  St.  £tep.  766.  But  plac- 
ing the  note  in  a  btmk  depositor's  papers 
without  his  luiowledge  to  replace  stolen 
monej'  is  no  dellveiy  and  will  not  bar  recov- 
eiy  of  the  monej  from  the  bank.  Oshkosh 
Nat.  Bank  v.  Munger,  S5  Fed.  67,  36  C.  C.  A. 
eSD. 

63.  /Uinow.— Buehl«r  e.  Gait,  35  DL  App. 
'  %ih;  Funk  v.  Lawson,  12  Ul.  App.  226. 

Vea  Yorfc.— Muller  e.  Pondir,  65  N.  T. 
32S,  14  Am.  Hep.  259  [a/^mtinff  6  Lus. 
(N.  y.)    472].  ■ 

OAio.— Wright  c.  Ellis,  I  Handy  (Ohio) 
646. 

RiK>de  /(land.—  Barrett  D.  Dodge,  16  R.  I. 
740,  19  Atl.  530,  S7  Am.  St.  Rep.  777. 

8o«fh  Carolina. —  Mitchell  c.  Biyne,  6  Rich. 
(S.  C.)    171. 

7vnn«Mee. —  Kirkman  c.  Bank  of  America, 
2  Coldw.  (Tenn.)  397. 

IPueofuin.  —  Canterbury  v.  Sparta  Bank, 
91  Wis.  63,  64  N.  W.  311,  61  Am.  St.  R«p. 
870,  30  L.  R.  A.  84S. 

EngUaind.—  Sicbel  v.  Borch,  2  H.  &  C.  964, 
10  Jur.  N.  8.  107,  33  L.  J.  Eich.  179,  8  L.  T. 
Rep.  N.  8.  657,  12  Wkly.  Rep.  340. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
(   102. 

DeliveTy  is  complete  when  at  the  leqaest  of 
the  payee  the  instrument  is  placed  in  the 
mail,  and  recoTery  can  be  had  on  the  collat- 
eral, although  the  note  is  lost  in  the  mail 
(Kirkman  v.  Bank  of  America,  2  Coldw. 
(Tenn.)  397),  and  the  payee's  request  may 
be  implied  by  his  sending  the  note  to  the 
maker  for  his  signature  in  another  state 
n-ithout  special  instruction  as  to  the  manner 
of  returning  it  (Barrett  c.  Dodge,  IS  R.  I. 
740.  19  Atl,  530,  27  Am.  St.  Rep.  777).  Bat 
where  without  request  of  the  payee  the  maker 
deposits  a  check  in  the  mail  for  transmission 
to  the  payee,  and  recoTers  possession  of  it 
under  the  post-office  regulations,  there  is  no 
complete  deliveiy.  Buebler  v.  Gait,  35  111. 
App.  226.  So  merely  posting  a  bill  or  note 
to  the  payee's  address  is  not  a  delivery  that 
will  vest  ownership  thereof  in  the  payee. 
Wright  V.  Ellis,  1  Handy  (Ohio)  646. 

Revocation  of  delivery  by  mail. — According 
to  the  regulations  of  the  ^ench  post-ofSce,  a 
person  posting  a  letter  may  get  it  back,  on 
complying  with  certain  forms,  at  any  time 
before  the  letter  has  left  the  town  where 
posted,  the  post-otDce  being  the  sgent  of  the 
sender  until  the  letter  leaves  the  town;  ac- 
cordingly the  maker  may  revolce  delivery  of 
a  bill  or  note  by  reclaiming  the  letter  con- 
taining it.  In  England,  on  the  contrary,  the 
sender  of  a  letter  cannot  get  it  returned  after 
it  has  been  posted;  therefore,  when  the  in- 
dorsee of  a  bill  authorizes  the  iudorser  to 
t«nd  the  bill  through  the  post-office,  there  is 
a  complete  delivery  as  soon  ss  the  letter  oon- 
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taining  the  bill  is  posted  \.Ex  p.  Cote,  L.  R. 
9  Ch.  27,  43  L.  J.  Bankr.  19,  29  L.  T.  Sm. 
K.  S.  508,  22  Wkly.  Rep.  39),  but  the  debv- 
eiy  is  incomplete  wher^  half  of  the  note  only 
is  mailed  and  is  revocable  until  the  rest  of 
the  note  is  mailed  ( Smith  r.  Mundy,  3  E.  &  E. 
22,  6  Jur.  N.  S.  977,  29  L.  J.  Q.  B.  172,  2 
L.  T.  Rep.  N.  8.  373,  8  Wkly.  Rep.  681,  107 
E.  C.  L.  22;  Redmsyne  e.  Burton,  2  L.  T. 
Bep.  N.  S.  324).  And  in  genera)  mailing  is 
a  complete  delivery,  and  the  mere  fact  that ' 
after  a  draft  is  sent  by  mail  the  sender  ascer- 
tains that  the  person  at  whose  instigation 
it  is  sent  haa  failed  does  not  authoriie  the 
sender  to  atop  payment  of  the  draft  or  take 
it  from  the  mail,  the  mailing  of  the  letter  io- 
closing  the  draft  being  in  legal  efTect  a  de- 
livery of  the  draft.  Canterhuiy  V-  Sparta 
Bank,  91  Wis.  63,  64  N.  W.  31!,  61  Am.  8t. 
Rep.  670,  30  L.  R.  A.  845. 

What  ia  not  mailing. —  It  is  not  matling  to 
give  the  letter  containing  the  note  to  the 
purser  of  a  steamer  to  mail  on  its  arrival  ia 

Ert  (Muller  p.  Pondir,  65  N.  Y,  325,  14  Am. 
p.  259  [affirming  6  I^ns,  (N.  V.)  472],  to 
give  it  t4>  a  servant  for  delivery  to  the  post* 
man  (Rex  f.  I^mbton,  5  Price  428,  19  Rev. 
Rep.  646),  or  to  place  it  in  a  private  eSpe 
letter-box  (Arnold  r.  Cheque  Banlc,  1  C.  P.  D, 
678,  46  L.  J.  C.  P.  662.  34  L.  T.  Rep.  N.  S. 
729.  24  Wkly.  Rep.  769). 

64.  A  note  sent  t)y  mail  shonld  tie  regarded 
as  delivered  where  mailed  for  the  purpose  of 
determining  the  oonstruction  of  the  note  and 
the  obligation  and  duty  it  imposes  on  the 
maker  (Barrett  v.  Dodge,  16  R.  I.  740,  19 
Atl,  630,  27  Am.  St,  Bep,  777)  and  the  neces- 
sity for  stamps  (Barker  f,  Sterne,  2  C,  L.  R. 
1020,  9  Eich.  684,  23  L.  J.  Exch.  201,  2 
Wkly.  Rep.  418;  Snaith  r>.  Mingay.  1  M,  A  S. 
82),  but  the  law  of  the  place  of  receiving 
governs  where  the  delivery  was  by  a  private 
messenger  who  was  the  maker's  agent  (Bnck- 
ley  V.  Bonn,  7  D.  A  L.  183,  5  Ezch.  43,  14 
Jur.  228.  19  L.  J.  Exch.  151). 

65.  Shaw  c.  Camp,  ISO  111.  425,  43  N.  E. 
608  [affirming  61  III.  App.  62] ;  Williams  r. 
Qalt.  95  III.  172;  In  re  Reeve,  11  Iowa  280, 
62  N.  W.  912  (where  the  maker  who  acted  ss 
banker  for  his  daughter,  the  payte,  kept  it 
in  a  sealed  envelope  in  bis  safe  marked  with 
her  name,  and  informed  her  and  his  clerk 
about  it)  ;  North  v.  Case,  2  Lens.  (K.  T.) 
264  [affirmed  in  42  N,  Y.  362],  where  the  en- 
velope was  marked  "  to  be  returned  to  him 
on  request";  Giddings  v.  Giddings,  51  Vt. 
227,  31  Am.  Rep.  662.  But  it  is  not  snfficient 
to  leave  it  in  a  sealed  envelope  addressed  to 
the  payee  on  the  desk  of  the  payee's  dert 
(Kinne  r.  Ford,  62  Barb.  (N.  Y.)  194  [af- 
firmed in  43  N,  y.  687]  ;  Cbicopee  Bank  r, 
PhiladelphU  Seventh  Nat.  Bank.  6  Will. 
(U,  S.)  641,  19  L.  ed,  422),  and  if  notes  sw 
left  for  safekeeping  with  an  agent  in  a  staled 
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constrnctire  deliver;  by  order  or  agreement  while  the  instmineDt  is  i: 
poesesEioTi  of  another.** 

(b)  Intentum  to  J)eliv€r.     Intention  to  deliver  the  instrQinent  is  necesearj  to  a 
valid  delivery,"  and  there  can  be  no  valid  delivery  where  it  was  obtained  by  f  rand,** 


nnder  >  fraudulent  sale  l^  the  agent,  al- 
thougb  the  payee  Ikad  indoned  the  note  in 
blank  (Scollans  r.  Rolline,  17B  Mass.  34fl,  60 
K.  £.  983,  88  Am.  St  Rep.  38B). 

Xha  deliveiy  it  ■  qneKioii  for  the  jury 
where  the  maker  left  it  in  his  own  desk  in  an 
envelope  addresaed  to  the  pajee  and  told  the 
navee  she  could  have  it  at  any  time  (Lerch 
r'Bard,  1<;2  Pa.  Bt.  307,  29  Atl.  890)  ;  but 
leavifig  it  in  such  an  envelope  among  thn 
maker's  own  papers  with  intention  to  give 
effect  to  it  as  a  legacy  on  bis  death  is  not  n 
■nllicient  delivery  (Warren  t>,  Durfee,  120 
Mass.  33S;  Gough  v.  Findon,  7  Gich.  48,  21 
L  J.  Eich.  68),  especially  where  it  was  never 
brought  to  the  payee's  luiowledge  (Disher  v, 
Disber,  1  P.  Wms.  204J  or  where  the  maker 
had  mentioned  it  as  depoBited  with  a  certain 
bank  for  the  payee,  but  actually  left  it  among 
bis  own  private  papers  (Purvianee  v.  Jones, 
120  Ind.  162,  21  N.  E.  1009,  16  Am.  St.  Rep. 
319). 

66.  As  by  transfer  of  a  note  in  the  hands 
of  a  pledgee  (Fisher  c.  Bradford,  7  Me.  2B) 
or  by  order  on  the  pledgee  for  its  delivery 
IHowe  r.  Ould,  28  Gratt.  (Va.)  I),  although 
it  was  not  actually  delivered  until  after  its 
maturity  (Grimm  p.  Warner,  46  Iowa  108). 
Bo  where  the  maker  had  recognized  the  note 
ta  delivered  to  the  payee  and  had  paid  it  to 
bia  agent  and  taken  a  surrender  from  him 
vhich  he  had  no  authority  to  give.  Honig  p. 
Pacific  Bank,  73  Cal.  464,  16  Pac.  58. 

A  msre  agreement  for  deliveiy  on  arrival 
of  tbe  note  ia'not  a  delivery  (Muller  v.  Pon- 
dir,  66  N.  V.  326,  14  Am.  Rep.  259  [affirming 
8  Udb.  (N.  ¥.)  472]),  although  a  court  of 
equity  may  in  such  case  require  an  actual 
delivery  (Purviance  n.  Jones,  120  Ind.  162, 
£1  N.  E.  1099,  16  Am.  St.  Rep.  319)  ;  bnt 
a  tender  made  under  the  agreement  is  a 
loHicient  delivery  where  the  note  was  burned 
before  actual  ddivery  (Des  Arts  e.  Leggett, 
IS  N.  Y.  682),  and  an  agreement  with  the 
maker  for  satisfaction  Of  the  note  amounts  to 
s  redelivery  to  him  (Stewart  r.  Hidden,  13 
Minn.  43)  ;  but  a  tender  procured  by  fraud 
cannot  avail  aa  a  constructive  delivery  ( La- 
mott  D.  Butler,   18   Cal.  32). 

67.  Streisaguth  p.  Kroll,  86  Minn.  325,  90 
X.  W.  677;  Neg.  Instr.  L.  {  35;  Billa  Eich. 
Act,  I  21. 

Intention  waating. —  In  t>';  following  cases 
the  delivery  was  held  to  fail  tor  want  of  an 
intention  to  deliver: 

Alabatna. —  Hopper  e.  Eiland,  21  Ala. 
714. 

/UinoM.— Shipley  e,  Carroll,  46  111.  2S6, 
note  drawn  in  eport  and  carried  off  without 
maker's  knowledge^ 

iwitiMa. —  Hatton  p.  Jones,  78  Ind.  466. 
note  made  payable  to  a  particular  person  at 
request  of  her  father  who  was  entitled  to  re- 


ceive the  money  fnwi  the  maker  and  taken 
1^  the  payee  from  her  father's  private  papers 
without  his  lei  'e. 

loiea. —  CaulKins  c.  Whisler,  29  Iowa  4Effi, 
4  Am.  Rep,  238,  signature  on  blank  paper  for 
other  purpose  and  note  fraudulently  written 
over  it. 

Michigan. — BursMi  r.  Huntington,  21  Mich. 
415,  4  Am.  Rep.  497,  note  in  hands  of  bona 
fids  holder  taken  I^  payee  from  maker's  table 
in  his  absence  and  against  his  express  prohi- 
bition. 

ilinneaota. —  Heus  v.  Sackett,  40  Minn.  S3, 
41  N.  W.  237,  2  L.  R.  A.  44S  (note  left  for 
inquiry  and  discount  and  fraudulently  con- 
verted by  payee)  ;  Rugglea  v.  Swanwick,  6 
Minn.  526  (note  left  with  payee  for  a  memo- 
randum). 

If itMuri.— Carter  v.  McCIintoek,  20  Mo. 
464,  note  handed  to  payee  to  look  at  and  car- 
ried <dr  by  him  bv  violence. 

iBteatlon  atlfficWt. —  Where  a  note  left  for 
inquiry  as  to  change  of  form  but  to  be  taken 
in  any  event  by  payee.  Bodley  v.  Higgins,  73 
III.  375. 

68.  Itidiana.  —  Palmer  v.  Poor.  121  Ind. 
135,  22  N.  E.  0B4,  6  L.  S.  A.  469,  in  hands 
of  holder  with  notice. 

Maine.— Bailey  P.  Terrill,  95  Me.  553,  60 
Atl.  896,  86  Am.  St.  Rep.  433,  65  L.  R.  A. 
730.  in  handa  of  bona  fide  holder  and  not- 
withstanding negligence  of  drawer's  agent. 

tiioAi^an. —  Burson  r.  Huntington,  21  Mich. 
415,  4  Am.  Rep.  497. 

Ilinneaota. —  Streissguth  v.  Kroll,  (Minn, 
1902)   90  N.  W.  677, 

If tssouri.— Carter  t>.  McClintock,  29  Mo. 
464. 

Xevr  York. —  Hall  v,  Wilson,  16  Barb. 
(N.  Y.)  648;  Greeser  f.  Sugarman,  36  Misc. 
(N.  Y.)  857,  76  N.  Y,  Suppl.  922  (in  hands 
of  bona  fide  bolder,  Neg.  Instr.  L.  {  91). 

Wiseonstn.  —  Knott  r.  Tidyman,  86  Wis. 
164.  56  N.  W.  632  (in  hands  of  indorsee  with 
notice)  ;  Dodd  r,  Dunne,  71  Wis.  578.  37 
N.  W.  430  (in  hands  of  bona  fide  holder)  ; 
Roberts  c.  McGrsth,  38  Wis.  52;  Chipman  P. 
Tucker,  38  Wis.  43,  20  Am.  Rep.  1  (note  left 
with  custodian  by  maker  and  fraudulently 
negotiated  by  him  in  hands  of  bona  fide 
holder). 

So  of  ■  non-negotiable  note  stolen  from  the 
maker  by  the  payee  and  indorsed  to  a  pur- 
chaser without  notice.  Erickaon  v.  Roehm,  33 
Minn.  63,  21  N.  W.  861.  But  see  Marston  v. 
Allen,  1  Dowl.  N.  S.  442,  11  L.  J.  Exch.  122. 
8  M.  A  W.  494.  And  as  to  bank-notes  stolen 
-  from  the  vault  of  the  bank  see  Worcester 
County  Bank  v.  Dorchester,  etc..  Bank,  10 
Cush.  (olass.)  488,  57  Am.  Dec.  120.  On  the 
other  hand  where  payee's  blank  indomement 
was  stolen  from  his  desk  it  wns  held  to  be 
valid  in  the  hands  of  a  bona  fide  holder  for 
value  in  Gould  v.  Sfgee,  5  Duer  (N.  Y.)  260. 
And  a  stolen  government  bond  cannot  he  ra- 
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daress,**  or  mistake."'    On  the  other  band  mere  inteiittoa,  not  carried  out,  vi!l  not 
constitute  a  delivery." 

(ill)  Time  of  Delivest.  Delivery  cannot  be  made  in  general  after  the 
death  of  the  party  to  be  bound  hy  it.''  Nor  can  a  partncrBhip  note  be  delivered 
after  tiie  dissolntion  of  tlie  partnerehip."  The  delivery  must  be  on  a  day  when 
legal  bnsincea  may  be  done  and  not  on  a  Sunday.^*     In  general  commercial  paper 

of    his    ftceommodation    indorser     (Smith   p. 
Wyckoff,   3   Sand/.   Ch.    (N.   Y.)    77). 

73.  Woodford  p.  Dorwin,  3  Vt.  82,  21  Am. 
Dec.  673.  Although  drawn  before  the  dis- 
Bolution  of  the  firm.  Gale  e.  Miller,  54  N.  V. 
53e  [afjirming  1  Lana.  (N.  Y.)  451,  44  Barb. 
[N.  Y.)  420];  Grasawitt  l).  Connally,  27 
Gratt.   (Va.)    19. 

74.  Alabama. —  Dodlon  c.  Harris,  10  JAa. 
666;  O'Donnell  r.  Sweeney,  S  Ala.  407,  39 
Am.  Dec.  330. 

Indiana. —  Bavia  v.  Bargcr,  67  Ind.  54; 
Bosle;  v.  McAllisUr,   13  lad.   666. 

Jf dine.— Towle  u,  Larrabee,  28  Afe.  464. 

ManacKnaetU. —  Patt«e  v.  Greely,  13  Hetc. 
{Mau.)    284. 

Michigan. —  Arbuckle  c.  Reaunie.  96  Mich. 
243,  66  N.  W.  SOB  (btatutory  prohibition  and 
penalt;)  ;  Adama  o.  Haraell,  2  Dougl.CMieh.) 
73,  43  Am.  Dec.  456. 

Slinnesota. —  Brimhall  e.  Van  Gampen,  S 
HinD.  13,  B2  Am.  Dec.  118. 

See,  generally,  Sukdat. 

Not  void  under  itatute. —  In  Waahington 
a  Sunday  note  ha«  been  held  to  be  valid  un- 
der the  statute.  Main  v.  Johnson,  7  Wash. 
321,  35  Pac.  67.  And  to  the  effect  that  ths 
prohibitoiy  statute  (29  Car.  II,  c.  7)  did  not 
make  the  instrument  void  in  the  hands  of  a 
bona  fide  holder  but  simply  invalid  inler 
partet  see  Begbie  v.  Levy,  1  Cr.  &  J.  180,  » 
L.  J.  E«eh.  O.  B.  61,  1  I^rw.   130. 

A  note  delivered  on  a  week  day  is  good,  al- 
though signed  (King  r.  Fleming;  72  111.  21,  22 
Am.  Bep.  131;  Conrad  s.  Kintie.  106  lad. 
281,  4  N.  E.  aS3 ;  Bell  v.  Uahin,  09  Iowa  408, 
29  N.  W.  331;  Hilton  v.  Houghton,  35  Mr 
143;  Barger  r.  Famham,  (Mich.  190S)  90 
N.  W.  ZBl;  FriUch  v.  Heialen.  40  Mo.  555; 
Goss  V.  Wliitney,  24  Vt.  187;  Lovejoy  r. 
Whipple,  16  Vt.  37B,  4fl  Am.  Dec.  167)  or 
dated  (Marshall  v.  Russell,  44  N.  H.  609)  on 
Sunday,  although  it  is  preceded  1^  a  pre. 
liminaTy  Sunday  agreement  (Love  r.  Wells. 
26  Ind.  603,  87  Am.  Dec.  37S;  Clough  r. 
Davis,  9  N.  H.  500 ;  Smith  r.  CuHe,  2  OreR. 
190)  or  discussion  (Tyler  d.  Waddingham,  St> 
Conn.  375,  20  Atl.  336,  8  L.  R,  A.  6.57),  or  al- 
though it  is  afterward  transferred  on  Sun- 
day (Steere  v.  Trebilcock,  108  Mich.  464,  SS 
N.  W.  342).  It  has  been  held,  however,  that 
a  Sunday  note  which  is  void  by  statute  can- 
not be  afterward  ratified.  Banks  r.  W^rts. 
13  Ind.  203;  Day  c.  McAllUter,  15  Gray 
.(Mass.)  433. 

Th«  agent  may,  on  ■  Sunday,  tegally  n- 
c«ive  an  authority  to  deUvei  on  a  sub^uent 
day.  Flanagan  v.  Meyer,  41  Ala.  132;  Benaii 
F.  Wessels.  53  Mich.  S49,  19  N.  W.  UB. 
Contra,  Davis  r.  Barger,  57  Ind.  54,  tlie  peoal 
statute  rendering  the  contract  in  effect  void, 


covered  by  the  owner  from  a  iona  fide  holder 
for  value.  Jones  o.  Nellis,  41  Dl.  482,  BB 
Am.  Dec  380. 

Ai  to  what  conitttutea  fiand  see  Frattd. 

Aa  to  defenses  available  against  a  bona  fide 
holder  see  infra.  XIV,  B  [8  Cvc,]. 

eg.  Magoon  v.  Beber,  76  Wia.  392,  45 
N.  W.   112. 

70.  Taylor  e.  Atchison,  64'I11.  196,  5  Am. 
£ep.   118,  with  fraud  on  payee's  part. 

71.  Montgomery  v.  Montgomery,  (Tex. 
Civ.  App.  1809)  64  S.  W.  414.  So  where  the 
note  was  signed  but  not  delivered  to  the 
lender,  one  of  the  makers  being  killed  while 
carrying  it  to  him,  and  was  afterward  de- 
stroyed (Leigh  V.  Horsum,  4  Me.  28),  and 
where. a  donor  procured  a.  bond  to  be  rois- 
tered in  the  name  of  bis  donee  without  his 
knowledge  and  without  further  delivery  (/» 
re  Crawford,  113  N.  Y.  660,  21  N.  E.  692,  6 
L.  R.  A.  71). 

72.  Connectioui. —  Clark  V.  Sigoumey,  17 
Conn.  611. 

A'aiwoa. —  Farmer  c.  Marvin,  63  Kan.  250, 
66   Pac.  221. 

Uatsachutett*. —  Warren  v.  Durfee,  126 
Mass.  338. 

Uiaaouri. —  Lowrey  r.  Danforth,  ( Mo.  App. 
1002)   69  S.  W.  39. 

Etigland. —  Bromage  v.  Lloyd,  6  D.  ft  L. 
123,  1  Exch.  32,  1«  L.  J.  Exch.  267. 

Death  of  maker. —  It  cannot  be  delivered  to 
an  agent  or  trustee  for  delivery  by  him  to 
the  payee  after  the  maker's  death  (Sessions  r. 
Moseley,  4  Cuah.  (Mass.)  87;  Waynesburg 
College  Appeal,  111  Pa.  St.  130,  3  Atl.  IB,  56 
Am.  Rep.  252),  unless  the  ^ent  can  be  re- 
garded as  the  payee's  agent  (Giddings  c.  Gid- 
dings,  61  Vt.  227,  31  Am.  Rep.  682,  in  sealed 
envelope  addressed  to  payees).  And  see  Bow- 
ers V.  Hurd,  10  Mass.  427.  But  if  it  is  de- 
posited in  escrow  by  two  makers  in  their  life- 
time it  can  be  delivered  in  fulfilment  of  the 
condition  after  the  death  of  one  of  them. 
Bostwick  V.  McEvoy,  62  Cal.  496.  So  bills 
may  be  delivered  after  the  death  of  the 
drawer  to  a  person  who  had  made  advances 
upon  their  faith  to  the  drawer,  who  had  them 
in  bis  possession,  for  the  purpose  of  raisiiw 
money  for  the  drawer  (Perry  r.  Crammond, 
1  Wash.  (U.  S.)  100.  19  Fed.  Cos.  No. 
11.003),  and  delivery  may  be  found  as  a  fact, 
although  the  note  is  found  among  the  maker's 
papers  at  his  death  (Norton  v.  Norton,  49 
Hun  (N.  y.l  606,  1  N.  Y.  Suppl.  662,  17 
N.   Y.   St.  487). 

Death  of  accommodation  party. — Nor  can 
it  be  delivered  by  the  payee  after  the  death 
of  his  accommodation  maker  (Perry  v.  Cram- 
mond. 1  Wash.  (U.  S.)  100,  19  Fed.  Caa.  No. 
11,005)  nor  by  an  indorsee  after  the  death 
[II,  D,  2,  a,  (D),  (bH 
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takes  effect  only  on  its  delivoi'y,"  nitlioiiffh  under  some  circumstances  ite  terms 
and  conBtruction  Iiave  been  lield  to  relate  back  to  its  date,  where  that  differs  from 
the  time  of  delivery.™ 

(iv)  To  Wsox  Delivery  Made.  Delivery  need  not  be  made  to  the  payee 
himself,  but  ttie  paper  may  be  delivered  to  an  agent  of  the  maker  for  a  special 
purpose,"  to  the  payee's  agent,"  to  a  person  who  has  no  beneiicial  interest  in  it," 


79.  Colorado. —  Spencer  v.  Caratarphen,  15 
Colo.  445,  24  Pac.  882. 

/Ui»oi«.— Baldwin  v.  Freydenda)!,  10  HI. 
App-  106. 

Maiaachuaett*. —  Hill  V.  Dunham,  7  Oraj 
[MuB.)   G43. 

MiMOuri. —  Friteeh  v.  Heislen,  40  Mo.  655. 

yew  York. —  Cowing  c.  Altman,  71  N.  Y. 
435,  27  Am.  Kep.  70;  Gale  p.  Miller,  54  N.  V. 
536  [a/tirming  1  Lans.  (N.  Y.)  461,  44  Barb. 
(S.  Y.)  420];  Lanaing  p.  Gaine,  2  Jolms. 
(N.  Y.)    300,  3  Am.  Dec  422. 

Vermont- — Lovejoy  p.  Whipple,  18  Vt, 
il&.  4S  Am.  Dec.  157;  Woodford  r.  Dorwin, 
3  Vt.  82,  21  Am.  Dec.  673. 

irwimuin.— Hepp  D.  Huefner,  01  Wis.  14S, 
M  S.  W.  923. 

Applicability  of  homeatead  •xemption  act 
ta  MKOtiable  inatiument^  Under  a  statute 
prDFJding  that  the  homestead  law  shall  not 
eil«iid  to  a  judgment  rendered  on  note  made 
before  a  speeifled  date,  a  note  delivered  after 
tbc  date  specified  is  not  affected  by  the  act  if 
datfd  prior  to  the  date  specified,  the  note  for 
thE  purposes  of  the  statute  tailing  effect  from 
the  date,  and  not  from  delivery,  at  any  rate 
with  regard  to  third  parties.  I^dd  e.  Dud- 
ley, 45  N.  H.  SI. 

76.  As  in  reckoning  maturity  from  the  ex- 
pressed date  (BumpasB  c.  Timma,  3  Sneed 
ITeim.)  469),  although  it  must  be  reckoned 
from  the  time  of  delivery,  where  no  date  is 
eirpreBsed  (Giles  t>.  Boune,  2  Chit  300,  6 
M.  AS.  73,  18  E.  C.  L.  046). 

Delivery  dating  back  to  deposit  with  third 
pirty. —  The  delivery  of  a  note  deposited  with 
■  third  party  for  the  benefit  of  the  payee 
on  the  death  of  the  maker  relates  back  to 
the  time  of  the  deposit  with  such  third  party. 
Giadiags  p.  Giddiogs,  51  Vt.  227,  31  Am. 
Eep.  882.' 

77.  In  inch  case  delivery  la  sot  complete 
until  it  is  delivered  by  the  agent  to  the  payee 
tBrind  p.  Hampshire,  2  Gale  33,  6  L.  J,  Eich. 
197,  1  M.  &  W.  365,  1  Tyrw.  &  G,  790;  Chap- 
man r.  Cottrell,  3  H.  &  C.  865,  11  Jur.  N.  S. 
530.  34  L.  J.  Exeh.  186,  12  L.  T.  Rep.  N.  S. 
706.  13  Wkly.  Rep.  843),  unless  he  becomes 
tbe  payee's  agent  by  continuing  to  hold  the 
Hole  (or  him  by  his  direction  (McCurdy  p. 
West  Branch  Tp.  School  Diat.  No.  1,  127 
Mich,  210,  8S  N.  W.  803). 

As  to  effect  of  delivery  by  agent  in  viola- 
tion of  iDitiQctions  see  infra,  XIV,  B  [8 
Cje]. 

Delivery  to  bailee  for  traaamlasian  does  not 
radti  a  friadulent  transfer  by  him  efTeetual, 
Midland  R,  Co.  V.  Hitchcock,  37  N.  J.  Eq. 
549. 

78.  Arhatuat.—  Bcott  O.  State  Bank,  9 
Alt  36. 

California.—  Stockton    Sav,,  etc,   Soc   v. 


Giddings,  96  Cal.  84,  30  Pac.  1016,  31  Am. 
St.  R«p.   181,  21   L.  R.  A.  406. 

Georgia. —  Elliott  V.  Deason,  64  Ga.  63. 

/UtnoiA.— Shaw  c.  Camp,  ISO  III.  426,  43 
N.  E.  608  [affirming  61  III.  App.  d2] ;  Gordon 
t>.  Adams,  127  111.  223,  10  N.  E.  657.  Al- 
though it  is  made  subject  to  change  of  form. 
Bodley  P.  Higgins,  73  111.  375.  But  a  note 
left  with  a  third  party  in  settlement  of  a 
suit  cannot  take  effect  unless  expressly  or 
impliedly  accepted  by  the  payee.  Curtis  v. 
Gorman,   IB  111.   141. 

Maaaaohusetta. —  Richardson  f .  Idncoln,  £ 
Mete.    (Mass.)    EOl. 

Iforth  Oarolitia. —  Farmers'  Bank  V.  Couch, 
118  N.  C.  438,  24  S.  E.  737. 

Teaxta. —  Martin  v.  Jones,  3  Tex.  App.  Civ. 
Caa.  {  205. 

England.  —  Although  not  known  to  the 
payee  at  the  time.  I^vaght  v.  Bryant,  9 
C.  B.  46,  le  L.  J.  C.  P.  180,  67  E.  C.  L.  46. 

The  delivety  may  be  to  a  husband  for  his 
wife  (Funko. Lawson,  12  III.  App.  220;  Mat- 
thewson  v.  Caldwell,  69  Ean.  126,  62  Fae. 
104;  Spalding  e.  Cargill,  63  N.  Y.  Super.  Ct. 
453),  to  a  father  for  his  son  (Mason  c.  Hyde, 
41  Vt.  232),  to  a  trustee  for  his  cestui  qua 
tmal  (Tucker  p.  Bradley,  33  Vt.  324),  or 
even  to  one  who  is  not  authorized  at  the  time, 
but  whose  authority  is  afterward  recognized 
by  the  payee's  ratification  (Crowell  v.  Os- 
borne, 43  N.  J.  L.  335;  Ancona  v.  Marks,  7 
H.  k  N.  698,  8  Jur.  N.  S.  516,  31  L.  J.  Exch. 
163.  6  L.  T.  Rep.  N.  S.  753,  10  Wkly.  Eep. 
261).  But  see,  as  to  countermand  in  the 
hands  of  a  trustee  for  creditors  in  a  bank- 
ruptcy composition.  Latter  v.  White,  L.  R. 
fi  E.  L.  678,  41  L.  J.  Q.  B.  342. 

Maker  ai  agent  of  payee. —  Where  the 
maker  of  a  note  holds  possession  of  the  same 
as  agent  for  the  payee,  and  after  the  latter's 
death  delivers  it  to  her  administrator  the 
deliver;  is  complete,  Welch  f.  Dameron,  47 
Mo.  App.  221.  So  where  the  maker  consti- 
tutes himself  the  holder  for  his  minor  chil- 
dren and  at  his  death  gives  the  note  to  their 
aunt  to  hold  for  them.  Rowan  e.  Chenoweth, 
49  W.  Va.  287,  38  S.  E.  544,  87  Am.  St.  Rep. 
796. 

As  to  proof  of  delivery  see  infra,  XIV,  E 
[8  Cyc], 

re.  Austin  c.  Birchard,  31  Vt.  689.  So  it 
may  be  delivered  to  a  trustee  for  his  ceatvi 
que  tnut  (Bowers  p,  Hurd,  10  Mass.  427; 
Tucker  v.  Bradley,  33  Vt.  324),  to  a  de- 
positary for  the  payee  to  be  delivered  to  him 
on  the  maker's  death  (Giddings  r.  Giddings, 
61  Vt.  227,  31  Am.  Rep.  682),  and  where  thp 
note  is  payable  to  A  "if  she  called  for  it " 
and  if  not  then  to  B,  and  it  is  found  at  A's 
death  among  her  papers  it  will  be  a  sufficient 
delivery  to  B   (Blauchard  p.  Sheldon,  43  Vt. 

[11,  D.  2,  ».  (nr)] 
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and  in  some  states  to  &  party  not  named  in  tlie  paper  who  diaconiits  it  upon  the 
refQsal  of  tlie  pajee." 

b.  Conditional  Delivery,     The  delivery  may    oe  a  conditional   one  to  take 
effect  only  on  the  happening  of  the  condition,*'  the  paper  may  be  delivered  in 

payee,  without  the  txpreaa  or  implied  couml 
of  the  sureties  they  are  not  liable  (Conwaj 
e.  U.  S.  Bank,  «  J.  J.  Marsh.  (Ky.)  188; 
Gnnite  Bank  v.  EllU,  43  Me.  367;  Battle  f. 
CuBhman,  (Tex.  CIt.  App.  1896)  33  S.  W. 
1037 ) .  So  as  to  aecommodatioii  maker 
(Roggo  p.  Caasidy,  10  Ky.  L.  Rep.  396: 
30087  V.  Bartlett,  42  N.  H.  558),  drawn- 
<Kiios  County  Bank  r.  Lloyd,  IS  Ohio  St. 
3S3),  or  indorser  (Stone  r.  Vance,  6  Ohio 
246,  Id  hands  of  holder  with  notice)  ;  and  an 
accommodation  drawer  is  not  liable  to  tb* 
holder  by  reaton  of  the  payee  afterward  dis- 
counting the  note  for  such  holder  (Kno\ 
County  Bank  r,  Lloyd,  18  Ohio  St.  353)  or 
t^  reason  of  a  subeequent  indoreement  by  the 
payee  without  consideration  (Weyman  f. 
Perry.  42  8.  C.  415,  20  S.  E.  287). 

81.  Alabama. —  State  Bank  f.  Whitlow,  6 
Ala.  136. 

Colorado. —  DaTia  ti.  Bower,  29  Colo.  422, 
OS  Pac.  202. 

/ItiiMMS.-~  Stricldin  v.  Cunningbam,  68  IIL 


512).  And  see  as  to  right  of  the  depositary, 
who  elaima  to  hBTe  an  interest  in  tite  note, 
to  sue  in  the  payee's  name  on  his  refusal 
Jarris  r.  Rogers,  3  Vt.  336. 

Implied  assent  of  beneficiary. —  The  deliv- 
ery of  a  hill  of  exchange  to  a  friend  of  A 
for  A's  use  and  benefit  is  presumed  to  pass 
the  right  to  A  unless  A  dissent;  and  if  he 
assent  his  ratideation  relates  back  to  the 
time  of  the  delivery.  Theobald  r.  Hare,  9 
P.  Mon.  (Ky.)  39. 

80.  The  principle  is  that  when  a  note  is 
made  to  raise  money  it  does  not  change  the 
liability  of  the  parties  to  the  note  that  the 
money  is  advanced  by  a  third  party  instead 
of  the  payee  (Thompson  c.  Armstrong,  S  Ala. 
383;  Dunn  p.  Weston,  71  Me.  270,  38  Am. 
Rep.  310;  Tribler-  Grenada  Bank,  2  Sm.  AM. 
(Miss.)  623;  Graves  r.  Mississippi,  etc.,  R. 
Co.,  6  How.  (Miss.)  648;  Commercial  Bank 
r.  Claiborne,  G  How.  (Miss.)  301;  Newbnry 
Bank  V.  Rand,  38  N.  H.  166;  Farmers,  etc., 
Bank  V.  Humphrey,  36  Vt.  664,  86  Am.  Dee. 
671 !  Newbury  Bank  p.  Richards,  35  Vt.  2S1 ; 
Middiehury  Bank  p.  Bingham,  33  Vt.  621; 
Montpelier  Bank  p.  Joyner,  33  Vt.  481),  es- 
peciahv  if  indorsed  pro  forma  by  the  payee 
(Hinterberger  p.  Weindler.  2  III.  App.  407; 
Aleeker  p.  Shanks,  112  Ind.  207,  13  N.  B. 
712),  if  indorsed  by  payee  and  proceeds  paid 
to  him  in  cash  (Greene  County  Bank  p.  Chap- 
man, 134  Mo.  427,  35  8.  W.  1150),  if  in- 
dorsed by  him  without  recourse  in  blank  and 
redelivered  to  the  maker  to  n^otiate  far  the 
payee's  benefit  (Morris  v.  Morton,  14  Nebr. 
358.  15  N.  W.  725)  or  to  deliver  to  plaints 
(Garfleld  Nat.  Bank  p.  Colwell,  65  Hun 
(N.  Y.)  fl07,  8  N.  Y.  Suppl.  390.  28  N.  Y.  St. 
723),  if  deposited  with  the  bank  named  as 
payee  (Ward  c.  Northern  Bank,  14  B.  Mon. 
(Ky.)  351),  if  left  with  the  payee  as  trustee 
for  the  party  making  the  loan  on  it  (TJtica 
Bank  p.  Ganson,  10  Wend.  {N.  Y.)  314; 
Chenango  Bank  p.  Hyde,  4  Cow.  (N.  Y.) 
507),  or  if  consideration  and  note  both  pass 
through  the  payee  (Hayden  f.  Thayer,  6 
Allen  (Mass.)  162).  80  where  the  brarer  is 
substituted  as  payee  for  the  original  name 
.in  a  certified  check.  Abrams  r.  Union  Nat. 
Bank,  31  La.  Ann.  61. 

When  delivery  to  party  not  named  insnffi- 
dent. — 'A  person  receiving  a  promissory  note 
not  payable  to  himself,  without  indorsement, 
after  Its  maturity,  or  in  payment  of  a  prece- 
dent debt,  takes  it  subject  to  all  l^al  and 
equitable  defenses,  and  if  it  turns  out  that  it 
never  was  delivered  to  the  payee  it  cannot 
be  collected  (Centralia  Firit  Nat.  Bank  v. 
Strang,  72  III.  559;  Farmers',  etc.,  Bank  r. 
Ross,  1  Blackf.  (Ind.)  31H;  Prescott  P. 
Brinsley,  6  Cush.  (Mass.)  233; 'Adams  Bank 
c.  Jones,  16  Pick.  (Mass.)  674;  Herring  p. 
Winans.  Sm.  &  M.  Ch.  (Miss.)  466;  Dewey 
r.  Cochran,  40  N.  C.  184)  ;  and  if  the  prin- 
cipal sells  the  note  to  a  third  person,  not  the 

[II.  D.  2,  a,  (IV)] 


Kentucky.—  Taylor  v.  Craig,  2  J.  J. 
Marsh.   (Ky.)  44». 

iltiryloiui. —  Devries  c.  Shumate  53  Md. 
211. 

JfoasochuMtls. —  Watkins  r.  Bowers,  119 
Mass.  383;  Stevens  P.  Parker,  7  Allen  (Mass.) 
301;  Crjifleld  P.  Ives,  18  Pick.  (Mass.)  253. 

Miehgan.—  Gibson  p.  Miller,  29  Mich.  S5i. 
18  Am.  Rep.  OS. 

Uinnetota. —  Hoit  p.  Mclntire,  50  Minn. 
46G,  62  N.  W.  018;  Wager  p.  Brooks,  37  Minn. 
3H2,  34  N.  W.  745. 

Vissoun. —  St.  Louis  Nat.  Bank  r.  FUna- 
gan,  120  Mo.  178.  31  8.  W.  773. 

yew  Fork.— Benton  r.  Martin,  62  N.  Y. 
670;  Seymour  v.  Cowing,  4  Abb.  Dec  (N.  Y.l 
200,  1  Keves  (N.  Y.)  532;  Ciaflin  P.  Tishler. 
06  Barb.  (N.  Y.)  040;  Cowles  r.  Oridley,  ii 
Barb.  (N.  Y.|  301 ;  Miller  p.  Oambie,  4  Barb. 
(N.  Y.)  14(1;  Bemhard  p.  Bnmner,  4  Bosw. 
(N.  Y.)  S28;  French  v.  Wallack,  12  N.  Y.  St. 
150.  See  also  Williams  p.  Syraeua*  First 
Nat.  Bank,  46  N.  Y.  App.  Div.  23B,  60  N.  Y. 
Suppl.  1105  la/JiTmed  in  167  N.  Y.  694,  60 
N.  E.  1122]. 

Rhode  Island. —  Sweet  P.  Stevens,  7  R.  I. 
375. 

South  Carolina.—  Fowler  V.  Allen.  32  S.  C. 
229,  10  S.  E.  947,  7  L.  R.  A.  746;  CarKO)  r. 
Hill,  1  McMull.  (S.  C.)  76. 

Virffinio.—  Ward  P.  Chum,  18  Gratt  (Vs.) 
801.  98  Am.  Dec.  749. 

Wiaeonaix. —  Dodd  p.  Pnnne,  71  Wis.  S78, 
37  N.  W.  430. 

United  SfotM.— Ware  p.  Allen,  128  V.  S. 
600.  9  S.  Ct.  174,  38  L.  ed.  663. 

England.—  Bell  p.  Ingestre,  18  Q.  B.  317, 
64  E.  C.  L.  31«.- 
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it  nuy  be  delivered  for  the  purpoee  of  procnring  certain  otlier  signa- 
•wmpletioa.'*     The  condition  npon  which  the  deUvery  is  made  if 


r  the  return  of  tlie  note 

'  the  condition    (Simon- 

'7;  MeJkrlBiid  e.  Bikn, 

1  Am.  St.  Rep.  Ill; 

Man.  383),  for  nib- 

*]a.  714),   or  for 

-e«'8  agent  mtil 

eurance  policy 

.  Mutual  Ee- 

■=rT.  386,  Bl 

hould  ^fb 

159,  17 

"v^  t«ko 


..  lurtbar  de- 

.uiiuitional  deliTery  if  a 

.>ea  to   the  payee's  attorney  to 

until  the  roftker   could  investigate  the 

all«gtd  indebtednesa  for  which  It  was  given. 

Murrey     t.    W.    W.    Kimball    Co.,  10    Ind. 

App.  184,  37  N.  E.  734.     Such  delivery  doea 

EOt   constitute    the    attorney    agent    of    the 

fflslicr   (Murray  v.   W.   W.   Kimball   Co.,   10 

Ind.  App.  141,  37  N.   E.  736)   or  render  the 

drihrery  conditional    (Scott  v.  State  Bank,  0 

irk.  36;  Martin  p.  Jones,  3  Ter.  App.  Civ. 

Cu.  I  20S). 

Dttivery  to  makci*!  asent  for  ftirther  da- 
linry. —  It  may  provide  (or  delivery  on  per- 
[onnanee  of  a  certain  condition.  Goaa  v. 
iVnitney,  24  Vt.  187. 

rhere  may  be  a  walvet  of  the  condition. 
Witmer  Bros.  Co.  r.  Weid,  108  Cal.  6S9,  41 
Pae.  4S1 ;  German- American  Nat.  Bank  t>. 
People'.  Gas,  etc.,  Co..  63  Minn.  12.  65  N.  W. 
». 

82.  Calt/ornta.^  MelAUghlln  v.  Clausen, 
83  Cal.  322,  24  Pac  636. 

Connecticut. —  Couch  e.  Meeker,  2  Conn. 
302.  7  Am.  Dec.  274. 

fllinow.^Foy  V.  Blackstone,  31  HI.  S3S,  83 
Am.  Dec.  246. 

/ndtoFMi. —  Stringer  c.  Adams,  98  Ind.  530; 
Wickhizer  c.  Bolin,  22  Ind.  App.  1,  53  N.  E. 
Z38. 

ffldtOM  Terrilory. —  Oarrett  v.  Campbell,  2 
Indian  Terr.  301,  61  S.  W.  B56. 

EoMM. —  Tftylor  o.  Thomas.  13  Kaa. 
217. 

K'ne  Torlt. —  Uicklea  v.  Colvin,  4  Barb. 
(N.  Y.)  304. 

le^u. —  Hodo  V.  Leeman,  (Toi.  Cir.  App. 
IMl)  «5S.  W.  381. 

Wwxamn. —  Lehigh  Coal,  etc.,  Co.  r.  West 
Superior  Iron,  etc.,  Co..  Bl  Wis.  221.  64  N.  W. 
T4fl;  Chipman  <o.  Tucker,  36  Wis.  43,  20  Am. 
Kep.  I;  UcLean  «.  Nugent,  33  Wis.  3E3. 
[«] 


So  coupon  bondi  may  be  depoiited  in  es- 
crow. Provident  Life,  etc.,  Co.  P.  Mercer 
County,  170  U.  S.  SS3,  18  8.  Ct.  7BS,  42  L.  ed. 
1156. 

Where  delivery  in  escrow  .not  permissible. 
—  There  cun  be  no  ddivery  in  escrow  to  the 
payee's  agent  (Beott  v.  State  Bank,  0  Ark. 
36;  Stewart  r.  Anderson,  60  Ind.  376;  Martin 
r.  Jones,  3  Tex.  ApD.  Cas.  i  205),  to  the 
maker's  agent  (Lehign  Coal,  etc.,  Co.  v.  Weat 
Superior  Iron,  etc.,  Co.,  91  Wis.  221,  64  Jh.  W. 
746),  by  one  maker  to  his  co-maker  (Carter 
V.  Moulton,  51  Kan.  B,  32  Pac.  633,  37  Am. 
St.  Rep.  25S,  20  L.  R.  A.  30B;  Jordan  v. 
Jordan,  10  Lea  (Tenn.)  124,  43  Am.  Rep. 
294),  or  as  a  general  rule  to  the  payee 
(Badcock  r.  Steadman,  1  Root  (Coon.)  B7; 
Clanin  v.  Esterly  Harvesting  Mach.  Co.,  118 
Ind.  372,  21  N.  E.  36,  3  L.  R.  A.  363;  Jones 
v.  Shaw,  67  Mo.  667;  Henshaw  c.  Dutton,  59 
Mo.  13B;  Uaasmann  v.  Holscher,  4B  Mo.  87; 
Johnson  v.  Branch,  11  Humphr.  (Tenn.) 
21).  It  may,  however,  be  delivered  to  the 
payee  to  deliver  to  a  third  party  to  hold  in 
escrow  (Brovm  p.  Reynolds.  5  Sneed  (Tenn.) 
639),  and  the  escrow  may  be  waived  by  its 
violation  by  the  maker  (Smith  p.  Smith,  13 
C.  B.  N.  S.  418,  32  L.  J.  C.  P.  149,  8  L.  T. 
Rep.  N.  S.  425,  106  E.  C.  L.  418). 

As  to  tlie  natnie  and  teqniiltes  of  an  eociow 
see  Ebcbowb. 

83.  Alafiama. —  Sharp  o.  AUgood,  100 
Ala.  183,  14  So.  16;  Montgomery  First  Nat. 
Bank  r.  Dawson,  78  Ala.  67. 

Arfcanao*. —  Craighead  p.  Fanriers'  Bldg.. 
etc.,  Assoc.,  6B  Ark.  332,  63  S.  W.  668. 

Oeorgia. —  Cleghom  p.  Robiaon,  8  Ga. 
559. 

rilinou. — Belleville  Sav.  Bank  p.  Bomman, 
124  111.  200,  16  N.  E.  210;  Stoner  p.  Millikin, 
85  111.  218;  Knight  P.  Burlbut,  74  111.  133. 

/ndiona.— Whitoomb  v.  Miller,  M  Ind. 
384. 

loiea. —  Ware  r.  Smith,  62  Iowa  156,  17 
N.  W.  459;  Daniels  p.  Oower,  64  Iowa  319, 
3  N.  W.  424,  6  N.  W.  526. 

Kentucky. —  Hubble  v.  Murphy,  1  Duv. 
(Ky.)  278. 

Uichigan. —  Gibson  p.  Miller,  20  Mich.  356, 
18  Am.  Rep.  SB. 

Minneaota. —  German- American  Nat.  Bank 
p.  People's  Gas,  etc.,  Co.,  63  Minn.  12,  65 
N.  W.  90;  Merchants'  Exch.  Bank  v.  Luckow, 
37  Minn.  542,  35  N.  W.  434. 

Miaaouri. —  Hurt  p.  Ford,  (Mo.  1896)  3rt 
B,  W.  671;  Ayres  P.  Milroy,  53  Mo.  616,  14 
Am.  Rep.  465;  Terrell  p.  Hunter,  21  Mo. 
4S6;  State  Bank  r.  Phillips,  17  Md.  29. 

Sebraaka. —  Brumback  v.  German  Hat. 
Bank,  46  Nebr.  640,  65  N.  W.  198. 

North  Dakota. —  Porter  o.  Andrus,  10  N.  D. 
658,  88  N.  W.  667. 

South  Dakota. —  McCormick  Harresting 
Mach.  Co.  p.  Faulkner,  7  B.  D.  363,  04  N.  W. 
163,  58  Am.  St  Rep.  830. 

Tenneure. —  Alexander  v.  Wilkes.  U  Lea 
(Tenn.)  221;  Jordan  P.  Jordan,  10  Lea 
[II,  D,  2,  b] 
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expressed  in  the   bill  or  note  or  indorsed  on  it  would  of  conrse  render  it 
non-negotiable.** 

III.  The  COHSIDEBATION. 

A.  Necessity  For—  l.  Im  Gkkebal.  Like  other  contracts"  each  nndertaking 
of  any  r^rty  to  a  negotiable  bill  or  note  requires  the  support  of  a  valid  consider- 
ation. This  i%  true  alike  as  to  maker,  drawer,  gnarantor,  surety,  accepter,  snd 
indorser ; "  and  even  an  agreement  for  extension  of  tlie  time  for  payment  must 
be  based  on  a  valid  consideration.*'  There  are,  however,  some  cases,  where  s 
consideration  is  said  to  be  unnecessary,  as  where  a  surety  consents  to  an  aiteratidn 
of  the  paper  after  it  is  signed,^  where  an  indorser  waives  notice  of  dishonor  bj 
agreeing  to  an  extension  of  the  paper,"  or  where  the  maker  confirms  a  note  whicli 
was  originally  obtained  by  fraud  ,  but  these  cases  will-be  fonnd  in  general  to  he 
referable  to  some  suthcient  element  existing  in  the  original  consideration,  wliicli 
was  not  so  vitally  affected  by  the  taint  or  by.  the  default  as  to  be  renderwl  abso- 
lutely void. 

2.  BETWEEN  What  Parties  —  a.  In  Qeneral.  The  same  consideration  maj, 
however,  serve  for  several  undertakings,  and  a  consideration  moving  to  or  from 
one  party  may  support  the  obligation  of  another  party.  Thus  a  valid  consider- 
ation received  by  the  drawer  of  a  bill  from  the  payee  is  sufficient  to  snpport  tk 
liability  of  the  accepter  to  the  payee"  or  to  a  subsequent  holder,"  In  like  man- 
ner the  consideration  from  the  payee  to  the  maker  of  a  note  will  snpport  the  Ilh- 


(Tenn.)  124,  43  Am.  Kep.  294;  Majors  f. 
McNeilly,  7  Hetek.  (Tenn.t  2B4.  But  sea 
Johnson  v.  Brancli,  11  Humphr.  (Tenn.)  621. 
In   Perry  v.   Patterson,   a   Humphr.    {Tenn.) 

133,   42   Am.    Dec.    424,    such    a   delivery    is 

Texaa. — Davis  i'.  Gray,  61  Tex.  506;  Garri- 
son i:.  Nelson,  {Tex.  App.  1S02)   19  S.  W.  248. 

Washington.—  Seattle  r.  L.  H.  Realty,  etc., 
Co,  (Wash.  1002)   68  Pac.  1036. 

United  States. —  American  Button-Hole, 
etc.,  Co.  f.  Murray,  I  Fed.  Caa.  No.  202. 

England.—  Jefferies  r.  Austin,  1  Str.  674. 

Canada. —  Commercial  Bank  v.  Smith,  37 
Can.  L.  J.  472;  Banque  Provinciate  v.  At- 
noldi,  2  Ont.  L.  Rep.  624. 

84.  Hartley  v.  Wilkinson,  4  Campb.  127. 
As  to  evidence  of  condition  see  infra,  XIV, 

E  [8  Cyc.]. 

Ab  to  Availaliilitr  of  condition  as  defense 
see  infra,  XIV,  B  [8  Cyc.]. 

85.  See,  generally,  Contbacts. 

86.  Cattin  v.  Home,  34  Ark.  1G9;  Roberts 
V.  Million,  17  Kj.  L.  Ecp.  500,  32  S.  W.  220; 
Williams  i:  Mellon,  66  Mo.  202;  Hildebum 
e.  Curran,  65  Fa.  St.  59. 

Subaegnent  agreements  require  a  fresh  con- 
sideration aa  an  a^eement  that  the  note 
should  not  be  transferred  except  to  a  person 
named  {Johnson  v.  Washburn,  08  Ala.  258,  13 
So.  49),  to  allow  a  certain  set-off  (Qross  v. 
Weary,  90  III.  256),  to  accept  in  payment  a 
claim  which  the  maker  holds  a^rainst  a  third 
person  {Reid  r.  De^ener,  82  111.  50S),  to 
permit  the  maker  to  pnv  in  work  (Gimmeson 
V.  Butler,  12  III.  App.  399).  to  change  the 
place  of  payment  {Colter  V.  Greenhagen,  3 
Minn.  126).  or  to  add  an  interest  clause 
(Sanders  r.  Bajrwell,  37  S.  C.  145,  16  S.  E. 
714,  16  S.  E.  770  [affirming  32  S.  C.  238,  10 
[11,  D,  2,  b] 


S.  E.  046,  7  L.  R.  A.  743] )  ;  but  the  want  of 
consideration  for  the  sut>sequent  agreemeit 
will  not  aSect  the  validity  of  the  original 
note  {Thomason  v.  Dill,  30  Ala.  444;  Gimme- 
son V.  Butler,   12  111.  App.  399). 

87.  See  infra.  III,  B,  5,  a. 

88.  Pelton  f.  Prcscott,  13   Iowa  567. 

89.  Sheldon  t'.  Horton,  43  N.  Y.  93,  3  An-. 
Rep.  669.  But  a  mere  promise  to  pay  an 
old  note,  except  as  a  bar  to  the  statute  of 
limitations,  requires  a  new  consideration. 
Gilmore  r.  Green,  14  Bush  (Ky.)   772. 

9a  Lyon  v.  Phillips,  106  Pa.  St.  E7. 

01.  Arpin  c.  Owens,  140  Mass.  144.  3 
N.  E.  26;  Bradley  r.  McClellan,  3  Y(rg. 
(Tenn.)    301. 

Consideration  fiom  drawer  to  accepter.— 
So  the  accepter  will  be  liable  to  the  psye«  nn 
a  ebnsideration  moving  to  him  from  th« 
drawer. 

Alabama. —  Hunt  v.  Johnson,  M  Ala.  130> 
11  So.  387. 

Coiorado.— Durkee  r.  Conklin,  13  Colo 
App.  313,  57  Pac.  486;  Welch  v.  Mayer.  4 
Colo.  App.  440,  36  Pac.  613. 

Indiana. —  Olds  Wagon- Works  r.  Coombl 
124  Ind.  62,  24  N.  E.  SS9. 

/owa.— Washington  First  Nat.  Bank  r. 
Snell,  32  Iowa  167. 

Jiew  yorfc.— Briggs  v.  Slier,  30  N.  Y. 
647. 

Vermont.—  Fisher  e.  Beckwlth,  19  VL  31. 
46  Am.  Dec.  174. 

See  7  Cent.  Dig.  tit.  "Bills  and  NolH. 
i   108. 

98.  Credit  Co.  r.  Howe  Maeh.  Co..  64  Conn. 
357,  8  Atl.  472,  1  Am.  St.  Rep.  123;  Heuertf- 
matte  V.  Morris.  101  N.  Y.  B3,  4  N.  E.  I-  s* 
Am,  Rep.  657  [nxerting  2S  Hun  (S-  »•' 
77]. 
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hility  of  a  contemporaneous  guarantor"  or  surety,**  of  an  indorser  for  tlie  inaker's 
flccoraiiiodation,'*  or  of  a  co-maker."  The  consideration  need  not  move  directly 
t(.  the  party  who  becomes  liable  "  or  directly  from  t!ie  party  toward  wliom  the 
liability  is  created.  Thus  the  maker's  liability  to  the  payee  may  be  supported  by 
a  consideration  coming  from  a  third  person  who  is  not  a  party  to  tlie  instru- 
ment;" and  the  surety's  liability  to  the  payee  may  rest  on  a  consideration  pro- 
ceeding from  the  principal  maker." 

b.  When  Oriarlnal  Consideration  Not  Sufficient  —  (i)  Is  Gessral.  The 
Drieioal  consideration  for  the  paper  is  not  sutHcient,  liowever,  to  support  an 
iii(K>r8ement  noade  after  the  delivery  of  the  instrument,'  and  a  mere  adm'"'-    - 

03.  lllintAa.—  Dillmati  r.  Nadelhoffer,  100 
III.  121,  43  N.  E.  37B. 

Jfinnesota. — Osborne  v.  QuIUkson,  64  Mmn. 
218,  68  N.  W.  965. 

ifeic  flawiiwAire. —  Simons  v.  Steele,  36 
K.  H.  73. 

yew  yorfc. — Coleton  v.  Pemberton,  20  Miic. 
(X.  Y.)  410,  45  N.  y.  Suppl.  1034  \affirmeA 
in  21  Miw.  (N.  Y.)  619,  47  N.  Y.  Suppl. 
1!10] ;  Rogers  r.  Kneeland,  10  Wend.  (N.  Y.) 
!18  [o/^Ermed  in  13  Wend.{N.Y,)114]  j  Baile? 
r.  Freeman,  H  Johns.  (N.  Y.)  221,  6  Am. 
Dw.  371;  Leonard  c.  Vredenburgh,  9  Johns. 
(X.  Y.)  29,  5  Am.  Dec.  317. 

(}\io. —  Leonard  c.  Bweeteer,  16  Ohio  1, 

Onifed  Ktnlcs. —  D'WoIf  K.  Rabaud,  1  Pet. 
(U,  S.)   476,  7  L.  ed.  227. 

See  also  in^ra,  III,  B,  B.  a,   (i),  note  77. 

M.  Brewster  r.  Baker,  97  Ind.  260;  Craw- 
ford r.  ShRw,  IS  Ind.  495;  Clark  r.  Clark,  86 
Mo.  114;  Ewan  e.  Brooks. Waterileld  Co.,  5.5 
Ohio  St.  596,  45  N.  E.  1094,  80  Am.  St.  Rep. 
719,  35  L.  R.  A.  786. 

85.  Kracht  p.  Obst,  14  Bush  (Ky.)  34; 
Austin  c.  Boyd,  24  Pick.  ( Mass. )  64 ; 
Palmer  r.  Field,  76  Hun  (N.  Y.)  229,  27 
N.  Y.  Suppl.  736,  59  N.  Y.  St.  123. 

06.  Westphal  v.  Nevills,  92  Cal.  545,  28 
Pae.  678;  Isaack  v.  Porter,  2  A.  K.  Marsh. 
IKy.)  452;  BriggB  r.  Beatrice  First  Nat. 
Bank.  41  Kebr.  17,  59  N.  W.  3S1. 

In  caae  of  a  note  joint  as  well  as  several,  if 
the  consideration  is  good  s^  t"  °^^  obligor  it 
is  irood  ah  to  the  other,  and  cannot  be  sev- 
ered. Myers  v.  Sunderland,  4  Orecne  (lowal 
567;  Honie  p.  HodKes,  1  Orcft.  251.  A  joint 
note  implies  a  joint  consideration.  Kins- 
man r.  Birdsall,  2  E.  D.  Smith  {N.  Y.)  395. 
A  debt  due  by  the  makers.  Jointly  and  sev- 
erally, will  support  a  joint  note  (Hapgood  c. 
Polley;  35  Vt.  849),  and  conversely,  a  release 
oi  one  maker  I^  the  payee  may  be  supported 
bv  a  transfer  by  one  maker  to  the  other 
(Hunt  r.  Dederick,  105  Ind.  655,  5  N.  E. 
7101.  Go  a  consideration  passing  from  one 
msker  to  his  co-maker  may  support  the  lia- 
bility of  the  latter  to  the  payee.  Arlington 
First  Nat.  Bank  p.  Cecil.  23  Oreg.  58,  31  Pac. 
61,  32  Pae.  303. 

97.  It  may  go  to  a  third  peiscn  who  is  not 
a  party  to  the  instrument.  Bingham  p.  Ktm- 
bsll,  33  Ind.  184;  Anderson  v.  Meeker,  31  Ind. 
245;  Wright  r.  McKitrick,  2  Kan.  App.  508, 
43  P»c  97T;  Clay  v.  Johnson.  6  Litt.  (Ky.) 
178:  Sanborn  v.  French.  22  N.  H.  246. 
OS.  iJabMM. —  Hughes  v.  Young,  25  Ala. 


/ndtana. —  Moore  p.  Hubbard,  16  Ind.  App. 
64,  42  N.  E.  962.  So  the  not«  may  be  by  the 
agent  and  the  consideration  may  move  to  his 
principal.     Crnm  c.  Boyd,  B  Ind.  280. 

Ktmaaa. —  Bowling  p.  Floyd,  ( Kan.  App. 
19B7)   48  Pbc.  875. 

Xeafucity. —  Clay  v.  Johnson,  S  Litt.  (Ky.) 
178;  Farrow  p.  Turner,  Z  A.  K.  Marsh.  (Ky.) 
4flC. 

Ifisaouri. —  Rusaell  v.  Bareroft,  1  Mo. 
514. 

jVeu)  Hampihire. —  Peterborough,  etc.,  B. 
Co.  V.  Chamberlain.  44  N.  H.  494;  Newbury 
Bank  P.  Rand,  38  N.  H.  166. 

Neu)  roric.— Hoxie  p.  Kennedy,  10  N.  Y. 
St.  786. 

Tetau. —  So  for  an  injury  to  such  third 
person's  property  held  bv  payee  as  bailee. 
DolBon  V.  De  Oanahl,  70  Tei.  620,  8  B.  W. 
321. 

3  S.  W. 
211. 


99.  Tenny  v.  Porter,  81  Ark.  ; 

1.  Iowa. —  Brenner  f .  Gundershiemer,  14 
Iowa  82. 

^faine. —  Sawyer  r.  Femald.  5B  Me.  500. 

Maaiachuiettt.  —  Mecomey  r.  Stanley.  8 
Cush.  (Mass.)  85;  Benthall  p.  Judkins,  13 
Mete.  (Mass.)  265;  Union  Bank  p.  Willix, 
8  Mete.  (Mass.)  604.  41  Am.  Dec.  541;  Ten- 
ney  r.  Prince,  4  Pick.  (Mass.)  3SS,  18  Am. 
Dec.   347. 

ifiiaouH. —  Williams  v.  Williams,  67  Mo. 
661. 

United  S(o(e«.— Good  P.  Martin,  95  U,  S. 
90,  24  L.   ed.   341. 

So  with  legaid  to  a  guaranty  indoried 
after  dellverv. —  /Winoi*.— Joslyn  v.  Collin- 
son,  26  m.  61. 

XiMuiu.— Briggs  V.  Latham,  36  Kan.  256, 
13  Pac.  3B3,  5B  Am.  Rep.  648. 

Maine. —  Ware  i-.  Adams.  24  Me,  177. 

Jftaaouri. —  Pfeiffer  p.  Ktrgsland,  26  Mo. 
68. 

Ntyrtk  Carolina. —  Greer  B.  Jones,  52  N.  C. 
681. 

Utah. —  Armstrong  v.  Cache  Valley  Land, 
etc..  Co.,   14  Utah  460.  48  Pae.  690. 

Wisconsin. —  Bank  of  Commerce  p.  Ross,  BI 
Wis.  320.  84  N.  W.  993. 

United  State*. —  Bebee  D.  Moore,  3  McLean 
(U.  S.)   337,  3  Fed.  Gas.  No.  1,202. 

If  by  the  statute  of  frauds  a  promise  to 
answer  for  the  debt  of  another  must  recite 
the  consideration,  this  Is  necessary  to  an  ac- 
commodation indorsement  after  deliverv  ( Hoort 
D.  Robbins,  98  Ala.  484,  13  So.  574)  and  to  a 
guaranty    {Hall  v.   Farmer,   5   Den.    (N.  Y.) 


[Ill,  A,  2,  b,  (l)] 
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tlie  indorser*8  part  that  he  had  secnrit;  for  his  indoreement  will  not  dispense  witli 
the  need  of  consideration  and  of  due  proof  of  it*  A  consideration  moving  from 
the  holder  to  the  maker  or  principal  debtor  may,  however,  be  a  sufficient  con- 
sideration for  a  subsequent  indorsement  for  the  maker's  accommodation,*  provided 
that  it  is  known  to  the  indorser  or  surety  when  he  signs  the  instrument.'  In  like 
manner  a  new  consideration  is  necessary  for  the  signature  of  an  additional  maker 
added  to  a  note  after  its  delivery'  or  of  a  surety  signing  after  delivery,'  but  a 
previous  agreement  between  maker  and  payee  for  sucli  additional  signature  is 
snSicient  to  support  the  later  signature,  if  reliod  on  by  the  payee.' 

(ii)  For  Indorhemsnt  but  Not  For  Transfer.  The  consideration  for  wi 
indorBemeut  may  be  siiflicient  to  support  it  as  a  transfer,  bnt  not  to  create  between 
the  parties  an  indorser's  liability,  as  in  the  case  of  a  bill  purchased  or  taken  by  an 
agent  for  liis  principal  and  indoreed  by  the  agent  to  tlie  principal"     So  a  bill  or 


ment  (Uoses  v.  Lawrence  County  Nut.  Bank, 
1411  U.  S.  298,  13  S.  Ct.  900,  37  L.  ed. 
743). 

a.  Tenney  r.  Prinee,  7  Pick.   (Maaa.)   243. 

3.  Gay  v.  Uott,  43  On.  252;  Crawford  v. 
Ehaw,  IS  Ind.  40S. 

4.  The  [.ruimsoT  must  know  the  conndera- 
tion  or  motive  for  the  proniiae  (Ellis  c.  Clark, 
110  Maaa.  389,  U  Am.  Kep.  609)  and  the 
subsequent  indonement  by  a  third  peraon  re- 
quires aa  against  the  indorser  other  consid- 
eration than  an  agreement  for  further  time, 
made  between  maker  and  payee  without  his 
knowledge  {Pratt  v.  Hedden,  'l21  Mass.  IIS). 

B.  Coiifomia.— Leverone  c.  Hildreth,  80 
Cal.  13S,  22  Pac.  72,  although  the  makers 
are  partners  and  the  proceeds  are  used  by  the 
finn. 

lUinoia. —  Harwood  v.  Johnson.  20  III.  307; 
Davis  V.  Smith,  29  111.  App.  313. 

Indiana. —  Crossan  t).  May,  06  Ind.  242. 

UoMochueetU. —  Courtney  v.  Doyle,  10 
Allen  (Maaa.)  122  (although  the  dale  has 
been  altered  to  the  time  of  the  second  signa- 
ture) ;  Green  e.  Shepherd,  5  Allen  (Mass.) 
689  (although  the  note  contains  the  words 
"value  received  "). 

Minniasippi. — Clopton  I'.  Hall,  51Mis8.  4S2. 

Missouri. —  McMahan  p.  Oetger,  73  Mo.  145, 
39  Am.  Rep.  489. 

Oregon.  —  Arlington  First  Nat.  Bank  p. 
Cecil,  23  Oreg.  68,  31  Pae.  61,  32  Pac.  393, 
although  the  note  contains  the  wonb  "  value 

Texas.— Bee  Jones  v.  BitUr,  32  Tex.  717, 
holding  that  a  person  who  signs  a  promissory 
note  aome  months  after  its  execution  must 
be  connidered  a  guarantor,  and  that  without 
a  consideration  moving  to  him  his  signature 

Bnt  vheie  two  were  seTcially  indebted  in 
nmultaneooB  tiansactions  and  were  to  give 
their  joint  notes  for  said  two  debts  and  one 
executed  the  notes,  which  were  received  by 
the  creditor,  and  afterward  the  other  signed 
the  notes,  it  will  be  considered  the  same  as 
if  the  latter  signed  when  the  notes  were  first 
made.     Hinadill  v.  Safford,  11  Vt.  309. 

6.  Alabama. —  Savage   v.   Rome  First  Nat. 
Bank,   112  Ala.  SOS,  20  So.  39B;  Jackson  p. 
Jaekaon,  7   Ala.   791. 
[Ill,  A.  2,  b,  (i)] 


Jndtona.  —  Favorite  v.  Stidham,  84  Ind. 
423;  Wippermau  v.  Hardy,  17  Ind.  App.  Hi, 
40  N.  G.  537.  Even  though  he  has  said  to 
an  indorsee  after  purchase  that  such  note  mu 
"  all  right."     Crossan  v.  May,  68  Ind.  242. 

Jotsa. —  Briggs  v.  Downing,  48  Iowa  550. 

Kentucky.—  So  where  the  new  maker  aigns 
as  aurety.  Jaekaon  r.  Cooper,  19  Ky.  L.  I&p. 
0,  39  B.  W.  39. 

JUismuri.- — McMahou  v.  Geiger,  73  Mo.  14S, 
39  Am.  Rep.  489;  Hartmon  v.  Redman,  £1 
Mo.  App.   124. 

Hew  York. —  McNaught  v.  MocClaugbrr, 
42  N.  Y,  22,   1   Am.  Rep.  487. 

Tenneatee. — Clark  c.  Small,  6  Yerg.  (Tenn.l 
418. 

7.  Arkwtsaa, — Williams  v.  Perkins,  21  Ark 
18,  delivery  and  acceptance  being  regarded  b< 
incomplete  until  the  new  signature  ia  addrd 
and  such  signature  being  in  effect  contem- 
poraneous. 

California. —  Panly  e.  Murroy,  110  Cal.  13. 
42  Pac.  313;  Winders  p.  Speriy,  9fl  CaL  1S4. 
31  Pac  a. 

ConneciMsut.  —  Monson  p.  Drakeley,  40 
Conn.  552,   IS  Am.  Rep.  74. 

Uasaachusetta, —  Moies  p.  Bird,  II  MasA. 
436,  6  Am.  Dec.  179. 

New  York. —  McNaught  P.  MacClai^rr. 
42  N.  Y.  22,  1  Am.  Rep.  487. 

Necessity  of  new  Bigner'a  knowledge  of 
ptomise. —  It  has  been  held,  where  one  took 
a  note  for  a  valuable  consideration  relying 
on  the  maker's  promise  that  a  third  peri^i 
should  sign  it,  that  the  promise  of  the  lallfr 
two  years  afterward  was  supported  by  the 
maker's  promise  of  which  he  knew  nothinp: 
the  question  whether  his  act  amounted  to  an 
authority  or  a  ratification  of  the  maker'- 
promise  being  left  to  the  jury.  Harrington 
p.  Brown,  77  N.  Y,  72.  But  see  contra. 
where  the  promise  was  not  known  to  thr 
new  signer  (Sawyer  v.  Femald,  69  Me.  5001. 
whether  he  signs  as  co-maker  (Messenger  r. 
Vaughan,  45  Mo.  App.  15)  or  indorser  {How- 
ard V.  Jones,  10  Mo.  App.  81).  On  the  other 
hand  the  subsequent  signing  by  a  surety  nisj 
be  supported  by  his  own  promise  to  th«i 
effect  made  to  the  payee  before  he  took  the 
note  but  unknown  to  the  maker.  Hawke»  r. 
Phillips,  7  Gray    (Moss.)    284. 

8.  Byen  p.  Harris,  9  Heisk.  (Tenn.)  6.':. 
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note  which  ia  itself  for  a  valid  consideratioii  may  be  indorsed  by  the  payee  as  a 
gift  to  anotlier  person,* 

8.  Conflict  of  Laws.  What  conEideration  is  necesa&ry  to  the  validity  of  the 
obligation  is  determined  by  the  law  of  the  place  of  contract."' 

6.  Safflclency  of  ConsfderatioD — l.  In  General  —  a.  idequaoy.  It  ia 
not  in  general  necessary  that  a  valid  consideration  sliould  be  adequate  in  value  to 
tlie  face  of  the  bill,  either  for  the  original  instrument"  or  for  its  transfer,'* 
although  a  money  consideration  for  an  original  promise  to  pay  money  mnst  be 
commensurate  with  the  promise."  Thus  a  noto  may  be  in  part  supported  by  a 
saflicient  valuable  consideration  and  to  that  extent  valid,  but  void  as  to  any  excea- 
Bive  amount  for  wliich  it  was  drawn  by  fraud  or  mistake,"  Eespect  may  be  had, 
liowever,  to  the  enhanced  or  diminished  value  of  the  actual  money  or  currency 
which  formed  the  consideration  for  the  original  transaction  represented  by  the 
note,''  and  a  note  may  be  made  in  consideration  of  advances  of  money  to  be 
mode,  which  are  leas  than  the  face  of  the  note  when  it  matures." 


9.  But  if  a  guartuity  be  transferred  in  eon- 
aideration  of  love  BJid  affection  the  assignee 
does  not  come  under  a  statute  authorizing  a 
"  holder  for  value  "  to  sue  in  bis  own  name. 
Van  Derveer  v.  Wright,  6  Barb.  {N.  Y.)   647. 

10.  Evajis  c.  Anderson,  7S  111.  668;  Hyde 
f.  Goodnow,  3  N.  Y,  2W. 

11.  Austell  D.  Rice,  6  Oa.  472;  Miller  v. 
MeKenzie,  96  N.  Y.  575,  47  Am.  Rep.  B6; 
Cowea  «.  Cornell,  76  N,  Y.  Bl,  31  Am.  Rep. 
4£8;  Earl  t).  Peck,  64  N.  Y,  GBQ;  Bog^  v. 
Wano,  58  Fed.  681 ;  Tfe  r.  Gwynne,  2  Campb. 
346;  Morgan  v.  Richardson,  1  Campb.  40 
note,  7  East  482,  3  Smith  K.  B.  487,  10  Rev, 
Rep.  0Z4  note;  Triekey  v.  Larne,  8  Don). 
P.  C.  174,  0  L.  J.  Ezeh,  141,  6  M.  A  W.  278 ; 
Obbard  v.  Betham,  8  L.  J.  EL  B.  O.  8.  264, 
H.  A  H.  483,  22  B.  C.  L,  669.  Whether  it  be 
(or  lervices  (Rightor  c.  Alepiaa,  4  Rob,  (La.) 
45;  Root  c.  Strang,  77  Hun  {N.  Y.)  14,  28 
N.  Y.  Suppl.  273,  60  N.  Y.  St.  258;  Velie  v. 
Titus,  eO  Hun  (N,  Y.)  405,  15  N.  Y.  Suppl, 
497,  38  N,  Y.  St  8B7),  lor  gooda  sold 
[ffheelock  v.  Barney,  27  Ind.  482-,  Abel  C. 
Bargett,  3  Blactcf.  (Ind.)  502),  or  for  labor 
and  material  (Dieringer  o.  Slekamp,  11  Cine. 
L  Bal.   123,  e  Ohio  Dee.    (Reprint)    164). 

12.  Roark  r.  Turner,  29  Oa.  455;  Lane  <s. 
Steward,  20  Me.  S8;  French  v.  Grindle,  16 
Me.  163;  Mans  e.  Chatfield,  90  N.  Y.  303; 
Brown  r.  Penfleld,  36  N.  Y.  473;  New  Haven 
Citv  Bank  v.  Perkins,  29  N.  Y.  S54,  86  Am, 
Dec.  332.  Unless  the  good  faith  of  the 
transaction  is  impeached  inadequacy  of  con- 
sideration for  the  transfer  is  immaterial. 
Kitchen  c.  Loundenbeck,  48  Ohio  St.  177,  26 
N.  E.  970,  29  Am.  St.  Rep.  540;  Rooker  c. 
Rooker,  29  Ohio  St.  1 ;  Heath  f>.  Silverthom 
Uad  Min.,  etc.,  Co.,  30  WU,  146. 

To  bny  paper  below  Ita  face  valoe  is  not  a 
taking  out  of  "  usual  course."  Tod  v.  Wick, 
3B  Ohio  St.  370.  See  also  *n)Va,  IX,  A,  2,  a, 
(II). 

13.  A  distinction  is  t«  be  observed  In  this 
respect  betireeii  a  moo^  consideration  and 
such  a  coniideration  as  services,  agreements, 
cr  propertj  sold.  Savryer  c.  McLouth,  46 
Bart.  (N.  Y.)   350. 

14.  If  a  note  is  xiven  and  credited  on  «u 
■ccoimt  which  U  ten  than  the  note  the  excess 


is  without  consideration.  Robeon  c.  McEoin, 
18  La.  Ann.  544;  Dickaon  o.  Tunatall,  3 
C.  PI.  Bep.  (Fa.)    123. 

If  a  note  for  money  paid  to  the  maker  li 
too  large  by  reason  of  false  representationB 
as  to  the  amount  paid  it  is  still  good  for  the 
amount  actually  paid.  Gridlths  v.  Parrv,  18 
Wis.   18. 

A  note  given  fot  {ooda  ftaudntently  over- 
charged is  valid  for  the  actual  value  of  the 
goods  (Rajcock  e.  Rand,  5  Cush.  (Mass.) 
26) ,  the  excess  being  set  up  as  a  partial  fail-- 
ure  of  consideration  {Cobura  v.  Ware,  30 
Me.  202;  Hammatt  C.  Emerson,  27  Me.  308, 
46  Am.  Dec.  598).  In  Brown  P.  North,  21 
Mo.  628,  tbe  fraud  covered  almost  all  of  the 
consideration   and   the  entire   note   was   held 

A  note  given  for  principal  due  niwn  a  con- 
tract, and  interest,  the  contract  providing  for 
no  Interest,  is  without  consideration  as  to 
the  interest.  Jennison  c.  Stone,  33  Mich. 
09. 

15.  Thus  a  note  for  the  currency  value  of 
a  loan  in  gold  ia  supported  by  a  sufficient 
consideration,  although  for  a  much  larger 
amount  than  the  nominal  value  of  the  gold 
(Coi  B.  Smith,  1  Nev,  161,  90  Am,  Dec.  476). 
and  if  a  note  is  payable  in  coin  worth  at 
maturity  a  premium  of  fifteen  pe^  cent,  the 
release  of  such  note  after  maturity  ia  a  suffi- 
cient consideration  for  a  new  promise  to  pay 
the  larger  amount  (Smith  c.  McKinney,  22 
Ohio  St.  200).  So  where  depreciated  bank- 
notes were  the  consideration  for  a  note  for 
the  nominal  amount  of  dollars  the  maker  will 
be  relieved,  whether  the  note  was  drawn  by 
mistake  or  not.  Roby  v.  Sharp,  6  T.  6.  Mon. 
(Ky.)  376.  On  the  other  hand,  in  Williams 
V,  Boozeman,  18  La.  Ann.  532,  the  maker  was 
held  liable  on  a  note  payable  in  Confederate 
currency,  although  for  a  larger  sum  than  the 
amount  of  the  debt.  So  if  a  party  volunta- 
rily receives  bank-bills  which  are  depreciated, 
and  executes  his  notes  payable  in  money  there- 
for, it  is  no  defense  that  tbe  amount  borrowed 
was  not  specie  or  its  equivalent.  Southern 
L.  Ins.,  etc,  Co.  c,  Lanier,  6  Fla.  1)0,  5S  Am. 
Dec.  448. 

IS.  Laaata  t>.  Bayhi,  SI  Liu  Ann.  229. 

[m,  B.  i.  a] 
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b.  Worthless  Consideration.  Where  tlie  conBideration  of  a  bill  or  note  b  tlie 
purchase  of  property,  defects  in  the  value  or  title  of  the  property  or  in  the  mode 
of  transfer  generally  take  the  form  of  a  failure  or  partial  failure  of  considerii- 
tion.  There  is,  however,  an  entire  absence  of  consideration,  if  the  property  is 
withont  any  actual  value  "  or  without  legal  value,"  or  if  the  seller  has  no  title 


17.  A.Tkan»a». — Clemshire  v.  Boone  County 
Bank,  S3  Ark.  S12,  14  8.  W.  901,  when  the 
property  wca  b  niitchine  which  could  be  used 
only  fte   an  infringement   of  a   valid  patent. 

/iKliana,— Arnold  f.  Wilt,  80  Ind.  367. 

KanxM. —  Snjder  t^  Hargua,  26  Kan. 
410. 

Uasioekaaetu. —  AldrJcb  r.  Stookwell,  9 
Allen  (Mass.)  45,  where  the  property  was 
sold  with  a  false  warranty. 

J/tcAij/nn. — ^  Keller  v.  Holderman,  11  Mich. 
248.  S3  Am.  Dec.  737,  a  check  given  in  a 
frolic  for  a  watch  worth  a  twentieth  part  of 
the  face  of  the  check  was  held  without  con- 
sideration, an  offer  being  made  at  the  trial 
to  return  the  watch. 

HvKneaota. — Slater  c.  Foster,  62  Minn-  ISO, 
64  N.  W.  160,  where  the  property  was  sold 
with  a  false  warranty. 

A'ew  York. —  Sherman  p.  Barnard,  19  Barb. 
(N.  Y.)  291  (a  chose  in  action  which  waa 
absolutely  void  although  salable  in  the  mar- 
ket) ;  Sill  p.  Rood,  15  Johns.  (N.  Y.)  230; 
Hand  r.  Fielding,  Anth.  N.  P.  (N.  Y.)  117 
(where  the  want  of  value  waa  fraudulently 
concealed) . 

FtrmoiK.— Smith  v.  Smith,  30  Vt  136. 

WMooiwin. —  Townaenda  P.  Kacine  Bank,  7 
Wia.  185,  where  two  persons  gave  their  draft 
for  bills  of  a  certain  bank,  which  they  after- 
ward discovared  was  insolvent  at  the  time  of 
such  payment,  and  offered  to  return  the  bills 
within  reasonable  time  after  discovering  such 
fact. 

See  7  Cent  Dig,  tit.  "  Bills  and  Notes," 
I  178. 

Necessity  for  letum  of  property. —  It  need 
not  be  shown  that  the  goods  were  returned, 
where  they  were  of  no  value  (Shepherd  E>. 
Temple,  3  N.  H.  455),  although  there  should 
be  an  ofTer  to  return  if  the  goods  have  any 
value  (Perley  p.  Balch,  23  Pick.  (Mass.)  283, 
34  Am.  Dec.  56 ;  Fenwick  p.  Bowling,  50  Mo. 
App.  518).  See  also  Gifford  t.  Carvill,  2B 
Cal.  589,  holding  that  it  is  no  defense  to  an 
action  on  a  promissory  note  given  for  mining 
stock  that  fraudulent  misrepresentations  were 
made  as  to  value,  where  the  maker  has  not 
rescinded  the  contract  of  sale  and  returned 
the  stock  before  suit  brought,  unless  the 
property  was  absolutely  of  no  value  to  any- 

Hecesaity  for  expreu  wartanty  of  property. 
—  It  has  been  held  that  the  fact  that  goods 
given  as  the  consideration  of  a  promissory 
note  turn  out  to  be  wholly  worthless  is  no 
bar  to  an  action  on  the  note  between  the  orig- 
inal parties  to  it,  unless  plaintiff  eipressly 
warranted  the  goods,  knowing  them  to  be  of 
no  value,  or  made  false  and  fraudulent  mis- 
representations as  to  them.  O'Neal  r.  Bacon, 
1  Houst.  (Del.)  215;  Reed  v.  Prentiss,  I 
N.  H.  174,  e  Am.  Dec.  60;  Bryant  V.  Pember, 
45  Vt.  487. 


A  note  ia  not  withont  condderation  if  tiven 
for  treea  which  by  reason  of  decay,  are  with- 
out market  value,  but  are  still  not  absolutelv 
valueless  (Johnson  f.  Titua,  2  Hill  (S.  Y.'l 
006  [oiling  with  approval  Perley  p.  Batch,  23 
Pick.  (Mass.)  283,  34  Am.  Dec.  56]).  for  an 
interest  in  a  patented  device  which  is  capable 
of  being  applied  to  some  practical  or  bme- 
flcial  use  (Ohio  Forging  Co.  c.  Lamb,  9  Ohio 
Dec.  (Reprint)  199,  11  Cine.  L.  Bui.  190). or 
for  a  policy  of  insurance  in  an  insolvent  com- 
pany, not  at  the  time  known  to  be  insolvent 
(Lester  P.  Webb,  5  Allen  (Mass.)  509). 
Bo  in  Bamum  P.  Bamum,  8  Conn.  409,  21 
Am.  Dec.  OSS,  a  recovery  was  allowed  on  b' 
note  given  for  a  lottery  ticket  which  waii 
rumored  to  have  drawn  a  prize,  but  which 
had  actually  drawn  a  blank.  Here  the  draw- 
ing had  not  yet  been  published  and  the 
lottery  was  l^:al.  In  Welsh  c.  Carter,  1 
Wend.  (N.  Y.)  185,  19  Am.  Dec  473.  the 
rule  of  capeat  emptor  was  applied  as  between 
maker  and  payee  to  a  note  given  for  barilla 
which  proved  to  be  spurious  and  of  no  tbIuc 
for  the  purpose,  although  believed  by  the 
seller  to  be  genuine. 

18.  A  note  given  for  a  lease  which  was  il- 
l^al.  Kinzie  o.  Chicago,  3  111.  187,  33  Am. 
Dec.  443. 

A  note  given  fet  ■  void  patent  right.— 
Dutrict  of  Columbia. — -  Hodge  c.  Mason,  21 
D.  C.  181. 

lova. —  Snyder  c.  Kurtz,  61  Iowa  593,  16 
N.  W.  722. 

£an«(U. —  Sturgis  First  Nat.  Bank  t.  Peek. 
8  Kan.  660. 

i/<uaacAi(9e(f«. —  Bierce  r.  Stocking.  11 
Gray  (Maas.)  174  (although  tbe  assignment 
waa   accompanied   by  delivery  of   samples  of 


Am.  Dec.  390  (although  the  vendor  believed 
at  the  time  of  the  sale  that  the  patent  was 
valid)  ;  Bliss  v.  Nagus,  S  Mass.  46  (altbougli 
the  vendor  warranted  "  all  the  right  and 
privilege  so  conveyed  "  and  certain  material) 
useful  only  for  work  under  the  paten  ifw* 
included  in  the  sale).  But  notes  foi  an  as- 
signment of  an  interest  in  three  patents,  one 
of  which  had  been  reissued,  will  not  be  rm- 
dered  void  because  the  ii,'<wue  was  void.  Gil- 
more  p.  Aiken,  118  Mass.  94. 

Hvnneaoia. —  So  a  note  for  a  license  to  sell 
an  article  manufactured  under  a  void  pstent 


N.  ' 


Wilson  r.  Hentges,  26  Minn.  J 


[III,  B,  1,  b] 


Vi«aourt.— Keith  P.  Hobbs,  69  Ifo.  84; 
Jolliffe  r.  Collins,  21  Mo.  338. 

A'eui  Hampshire.^  Dunbar  r.  Marden.  13 
N.  H.  311 J  Earl  t>.  Page,  6  N.  H.  477,  26  Am 
Dee.  711. 

A'ctr  York. —  Saxton  r.  Dodge.  57  Barb. 
(N.  Y.)  84;  Reed  v.  Van  Ostrajid,  1  Wend. 
<N.  Y.)  424,  I»  Am.  Dee.  629. 
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to  it,'*  or  no  legal  Ability  to  transfer  it;"  but  a  valid  patent  for  a  worthless  inven- 
tion may  be  A  siitiicient  consideration  for  a  note  or  bill." 

2.  Valuable  Consideration  —  a.  Honey  —  {i}  Advances  akd  Loans.  A  good 
and  Bttflicient  consideration  for  alt  obligations  created  by  a  negotiable  instrument 
isinoaey  advanced  or  loaned  to  the  contracting  party  at  tbe  time."     In  like 


See  7  Cent  Dig.  tit.  "Bills  and  Notas," 
f  ISO. 

U  the  Auitiuiunt  of  a  patent  be  not  re- 
corded, ns  required  b}-  act  of  congress,  it  has 
been  held  tbat  the  auignmeut  and  the  note 
thrrefor  are  both  void.  Louden  f.  Birt,  4  Ind. 
see;  MuIIikin  e.  I^tchem,  7  Blackf.  (Ind.) 
nS:  McFall  r.  Wilson,  6  BUokf.  (Ind.)  260; 
Higgins  V.  Strong,  4  Blackf.  (Ind.)  182. 
Contra,  McKeman  e.  Hite,  6  Ind.  42B.  So 
too  it  tlie  nsnignment  does  not  comply  with 
a   local    statute    which    requires    vendors    of 

etent  ri);hts  to  file  an  afSdavit  that  they 
ve  authority  to  sell  and  that  the  letters 
patent  are  genuine,  to  Sle  copies  of  the  let- 
ters patent,  and  to  insert  in  promissory  notes 
«ePUted  in  payment  of  rights  thereunder, 
"given  tor  a.  patent  right."  New  v.  Walker, 
108  Ind.  365,  9  N,  E.  38G,  58  Am.  Rep.  40. 

19.  Frisbie  V.  Hoffnagle,  11  Johns.  (N.  Y.) 

50  I  the  court  denied  the  right  to  reiNj.ver  on 
>  note  for  the  purchane- price  of  lands  the 
litle  to  which  totallv  failed  by  reason  of  a 
fubsequent  sale  under  an  earlier  judirment)  ; 
Pcutider  T.  Andrews.  2  McLean   (U.  S.)   484, 

51  Fed.  Cns.  No.  12.584.  See  nlao  Knapp  v. 
l*e,  3  Pick.  IMass.)  452,  irhere  the  purchaser 
Kfis  evicted,  the  deed  contained  a  covenant  of 
warrBnty,  hut  the  vendor  died  insolvent. 

Sale  and  possession  of  land. —  It  is  held  by 
Kime  courts,  however,  that  sale  and  posaes- 
Kion  of  land  to  which  the  payee  has  no  title 
is.  in  the  absence  of  fraud,  a  sufliHent  con- 
siderstion  for  a  note  for  the  purchase- money 
jPprkins  p.  Bumford,  3  N.  H.  622),  especially 
if  the  purchaser  be  in  possession  without  an 
fviclion    ( Hoy    r.    Taliaferro,    8    Sm.    4    M. 

IMiss.)  727).  if  there  be  a  covenant  of  war- 
Tsntv  and  no  fraud  (Young  r.  Triplet*,  5  Litt. 

(Ky.)  247;  Uoyd  r.  Jewell.  1  Me.  352,  10 
Am.  Dec.  73),  or  if  there  be  a  covenant  of 
wrran^  and  no  eviction  (Vining  r.  Leeman, 
4S  III.  248  [ovrrruUng  Slack  r.  SicT.agan.  15 
m.  242])  ;  and  the  maker  of  a  note  cannot 
dinnute  the  consideration  for  want  of  title 
*tiile  he  retains   poxsession  of  the   property 

'f.inton  r.  Porter.  31  111.  107). 

20.  By  selling  land  as  administrator  with- 
out the  required  order  of  the  court  (Stark 
r.  Henderson,  30  Ala.  43S),  by  acting  as  agent 
»l(er  revocation  of  his  authority  (Stewart 
t.  Insall,  9  Tex.  397),  or  by  exceeding  his 
tuthority  as  agent  (Earnest  r.  Moline  Plow 
Co..  g  Tex.  Civ.  App.  159,  27  S.  W.  734)  ; 
ud  where  the  vendor  of  a  chattel  acting  as 
>|^t  under  a  restricted  express  power  had 
DO  authority  to  sell,  the  maker  of  a  note  given 
Jor  the  property  purchased  may  set  up  this 
*»nt  of  authority,  without  returning  the  bill 
of  Rale,  and  even  if  he  afterward  sells  for  a 
Tslunble  consideration  whatever  title  he  ob- 
tained bv  the  transaction  (Bliss  v.  Clark,  16 
Grsy  (Mass.)  80). 


A  deed  which  was  void  by  reason  of  the 
grantor's  covertare  has  been  held  to  be  no 
consideration  lor  a  note,  although  the  maker 
took  possession  under  it  and  cut  w-ood  in 
large  quantities.  Warner  v.  Crouch,  14  Allen 
(Mass.)    183;  Fowler  i:  Shearer,  7  Mass.  14. 

21.  Hildreth  f.  Turner,"  17  111.  184;  Myers 
p.  Turner,  17  111.  17B;  Kemodle  v.  Hunt,  4 
Blackf.  (Ind.)  57;  Howe  V.  Richards,  102 
Mass.  64  note;  Naah  v.  Lull,  102  Mass.  60.  3 
Am.  Rep.  435  (which hold thatavatid  patent. 
or  any  interest  In  or  license  under  it,  without 
regard  to  its  pecuniary  value  or  the  degree  of 
its  utility,  is  a  good  consideration  for  a.  prom- 
issory not*  or  other  co.itract)  ;  Harmon  r. 
Bird,  22  Wend.  (N.  Y.)  113  (especially  if  at 
the  time  of  sale  it  was  nsefal  and  valuable, 
and  subsequent  improvemelits  of  the  original 
machine  had  rendered  the  original  improve- 
ment valueless). 

Contia,  if  the  thing  patented  has  no  valne 
whatever. 

Arkamas. —  Tilson  r.  Oatling,  80  Ark.  114, 
29  S.  W.  35. 

Indiana. —  Mooklar  v.  Lewis,  40  Ind.   1. 

Maaaachusella. —  Lester  p.  Palmer,  4  Allen 
(Mass.)  145  (although  the  parties  acted  in 
good  faith,  and  both  then  believed  the  patent 
to  be  valuable)  ;  Bierce  c.  Stocking,  II  Gray 
(Mass.)    174. 

Jfwsouri.— Jollille  v.  Collins,  21  Mo.  338. 

NeiB  Hampahire. —  Green  r.  Biekford,  80 
N.  H.  159;  Dunbar  t:  Harden,  13  N.  H.  311. 

rennaylvania. —  Geigcr  i:  Cook,  3  Watts 
t  S.   (Pa.)  286. 

Vcrmortf.— Clough  v.  Patrick,  37  Vt.  421. 

Wisconsin. —  Rowe  v.  Blanchard,  18  Wis. 
441,  86  Am.  Dec.  783. 

22.  Placer  County  Bank  v.  Freeman,  128 
Cal.  90,  58  Poc.  388;  Barton  r.  Farmers,"  etc., 
Nat.  Bank,  122  111.  352,  13  N.  E.  503.     Or  a 

E ledge  of  one  note  as  collateral  for  an  advance 
y  way  of  discount  at  the  same  time  of  an- 
other  note.  State  Bank  p.  Vanderhorst,  32 
N.  Y.  653.  So  a  valid  note  may  be  given  by 
a  creditor  and  stock-liolder  of  a  corporation 
to  one  who  has  made,  signed,  and  afterward 
paid  an  accommodation  note  for  the  company 
(Abbott  f.  Doane,  163  Mass.  433.  40  N.  E. 
197,  47  Am.  St.  Rep.  465,  34  L.  R.  A.  33)  ; 
but  a  pretended  loan  by  the  president  of  a 
corporation  which  is  in  reality  an  advance 
mode  to  relieve  a  tliird  party  from  his  sub- 
scription to  the  company's  stock,  and  in  ef- 
fect a  payment  of  the  subscription,  is  no  con- 
sideration for  the  company's  note  (Hodson 
B.  Eugene  Glass  Co.,  166  111.  397,  40  N.  E. 
971). 

There  is  no  valnable  conddeiatlon  where  n 
note  is  given  merely  as  evidence  of  the  re- 
ceipt of  money  to  be  expended  and  accounted 
for  as  provided  bv  special  agreement  between 
the  parties  (McKee  i'.  Miller,  4  Blackf.  (Ind.) 
[Ill,  B,  2,  a.  (I)] 
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manner  the  advance  or  loan  of  money  to  a  third  party  at  tte  maker's  request  is 
aBiifficient  consideration.'* 

(ii)  FvTURE  Liability,  The  bill  or  note  may  be  given  in  contemplation  of 
a  debt  or  liability  then  incurred  bnt  payable  in  the  future.**  Or  it  may  be  mven 
to  secnre  fluctuating  balances  of  account,^  in  anticipation  of  an  estimated  balance 
to  be  settled,^  or  to  an  arbitrator  for  the  amount  that  may  be  awarded  to  be  due 
from  the  maker." 

(ill)  ExisTma  Debt — (a)  In  General.  A.  debt  already  incnrred,  for  which 
there  is  money  due  by  the  contracting  party,  is  an' equally  good  and  sufEdent 
consideration  for  his  bill  or  note."     The  bill  may  be  given  as  eecarity  only  for 

consideration    (JohnMm   P.  Mitchell,   14   (Mo. 
227,23  Pftc  462). 

Si6.  If  the  Buretf  of  a  deceased  gu&rdiut 
give  his  note  to  the  newly  appointed  guardian, 
tlie  balance  afterward  foviud  due  on  the  set- 
tlement will  BUpport  the  note  pro  tanlo. 
Blankenship  v.  Nimmo,  50  Ala.  506.  So  one 
partner  may  give  a  note  to  the  other  in  antici- 
pation of  their  accounting  and  the  balance 
when  ascertained  will  support  the  note  ta  that 
extent.  Rockwell  v.  Wilder,  4  Mete.  (Mass.) 
658.  But  it  has  been  held  that  before  set- 
tlement one's  liability  to  account  to  his  part- 
ner on  dissolution  is  no  legal  consideration 
for  an  express  promise  to  pay  the  other  a 
balance  alleged  to  be  due  (Martin  r.  Stub- 
bingB,  20  111.  App.  3311,  especially  where  the 
indebtedness  is  subject  to  the  result  of  a  liqui- 
dation of  partnership  affairs,  yet  to  take 
place,  in  a  mode  agreed  on  (Bird  f.  Faulkner, 
65  N.  V.  Super.  Ct.  629). 

27.  See  AasiTBATioii  uiD  Award,  3  Qyc. 
ei7,  note  46. 

An  agreement  hy  a  married  woman  for  ar- 
bitration not  being  binding  on  her,  a  note 
given  by  her  to  abide  the  issue  is  without 
consideration.  RumBey  p.  Leek,  S  Wend. 
(N.  Y.)  20. 

28.  Uillis  V.  Templeton,  7  Can.  L.  J.  301; 
Upper  Canada  Bank  e.  Bartlett,  12  U.  C. 
C.  P.  238;  Oooderham  c.  Hutchins,  6  U.  C. 
C.  P.  241. 

Note  by  agent. —  An  agent's  note  for  hi« 

Erincipat's  money  receivS  and  invested  by 
im  in  his  own  name  is  good  (Elstis  v.  Simp- 
son, 13  Nev.  4T2),  and  so  where  an  agent 
who  has  funds  of  his  principal  in  his  handi 
gives  his  check  to  a  third  party  at  the  pria 
cipal's  request  (Fish  t.  Jacobaohn,  2  Abb.  Dec. 
(N.  V.)  132,  1  Keycs  (N.  Y.)  539  [<>/ii™iiw5 
Bosw.  (N.  y.J  514]).  On  the  other  hand  one  whn 
fraudulently  collected  and  embezzled  moiiET 
caun<rt,  without  the  owner's  assent,  const ituit 
himself  an  agent  and  liable  only  civilly  as 
such,  by  inducing  the  owner  to  receive  i'at 
forged    note   of   A   indorsed   by   himself  and 


222)  ;  where  the  note  was  given  as  a  memo- 
randum of  payment  made  to  the  maker  on  an 
earlier  debt  of  the  payee  to  him  (Rice  v. 
Howlaad,  147  Mass.  407,  IB  N.  E.  228)  ; 
or  where  a  note  is  given  by  an  heir  as  a 
memorandum  or  evidence  of  an  advancement 
made  to  bim  by  the  payee  (Hardin  e.  Wright, 
32  Mo.  452). 

23.  Frazier  v.  Park,  66  Ala.  383  (thereby 
relieving  the  new  maker  from  an  existing 
liabilitv  as  surety)-;  White  c.  Yarbrough,  18 
Ala.   100. 

A  hnsbond  may  give  hia  uot«  foi  money 
borrowed  in  hii  wife's  name  by  him  (Ambler 
c.  Ames.  1  App.  Cas.  (D.  C.)  IBl),  but  if  A 
and  B  are  equitable  owners  of  a  mining  claim 
and  the  proceeds  are  deposited  by  B  in  his 
wife's  name  and  then  used  bv  him  without  her 
knowledge  in  settlement  of  A's  claim  against 
him,  they  cannot  i>e  treated  afterward  as  a 
loan  by  her  to  A  in  support  of  a  note  after- 
ward made  by  A  to  the  wife  (Bonesteel  c. 
Bonesteel,  30  Wis.  516). 

The  note  «nd  the  money  may  both  be  de- 
posited in  escrow  willi  a  third  person,  subject 
to  the  maker's  option  to  use  the  money  if 
needed  by  him.  Melvin  v.  Fellows,  33  N.  H. 
401. 

24.  Miller  v.  Pollock.  09  Pa.  St.  202; 
ChatUnooga  Firat  Kat.  Bank  v.  Stockell,  92 
Tenn.  .262,  21  S.  W.  S23 ;  Griswold  p.  Davis, 
31  Vt.  390. 

Money  deposited  for  use  of  A  to  be  paid 
him  in  instalmenta  as  work  is  done  ia  suffi- 
cient consideration  for  a  note  by  him.  Mel- 
vin e.  Fellows,  33  N.  H.  401. 

Funds  to  be  received  by  the  accepter  and 
chargeable  in  his  hands  will  support  an  ac- 
ceptance (Herter  c.  Goss,  etc.,  Co..  57  N.  J.  L. 
42,  30  Atl.  252),  and  such  consideration  mov- 
ing from  the  drawer  will  bind  the  accejiter  as 
Against  the  payee,  although  he  does  not  re- 
ceive the  fund  unless  he  makes  his  acceptance 
conditionally  (Hollister  v.  Hopkins,  13  Hun 
(N.  Y.)   210). 

26.  Pease  v.  Hirst,  10  B.  ft  C.  122,  8  L.  J. 
K.  B.  0.  S.  94,  5  M.  ft  R.  88.  21  E.  C.  L.  81 ; 
Richards  v.  Macey,  14  L.  J.  Exch.  3S9,  14 
M.  ft  W.  484;  Collenridge  c.  Farquharson,  1 
Stark.  269,  2  E.  C.  L.  105. 

In  Buch  a  case  the  holder  may  recovei  the 
amount  due  nt  any  time  on  such  balances 
(Metropolis  Bank  v.  New  England  Bank,  1 
How.  (U.  S.)  234,  11  L.  ed.  116),  but  if  the 
account  bas  been  already  transferred,  and  is 
afterward  paid  to  another,  the  note  is  without 

[III,  B,  2,  a.  (.)] 


falsely  represented  by  him  to  be  a  settlement 
of  A's  misappropriation  guaranteed  by  him- 
self. Talbot  V.  Wilkins,  62  Ark.  437,  12 
S.  W.  1071. 

Note  by  executor. —  The  note  of  an  execu- 
tor, given  for  money  belonging  to  the  estate 
and  used  by  Kim,  is  valid.  Faulkner  r.  Faulk- 
ner, 73  Mo.  327: 

Rote  by  partner. —  The  liability  of  s  neo- 
Snn  to  pay  tbe  debt  of  the  old  is  snffldMit 
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tiie  payment  of  sncli  debt,"  But  where  a  debtor  eives  liis  own  note  to  a 
creditor,  nmther  inpayment  of  his  debt  nor  as  collaterarfor  it,  bnt  as  a  means  of 
otitajning  payment  from  a  third  person,  to  wliom  it  is  made  payable,  by  means  of 
adiscoant  by  liim,  it  cannot  bo  deHvered  to  liim  on  his  refusal  to  discount  it  for 
collection  from  tlie  maker  for  the  creditor's  account*  In  like  manner  the  trans- 
fer of  a  bill  as  seciirity  for  an  existing  debt  is  supported  by  a  sufficient  considera- 
tion,'* Or  it  may  be  used  in  payment  as  a  credit  on  account  ^  or  to  he  discounted 
and  credited  and  in  tiie  meantime  to  be  drawn  afrainst  as  nueded.'^ 

(b)  Payment  or  Security  of  Other  Note.  The  existing  debt  may  be  already 
represented  by  the  maker's  own  bill  or  note,  and  the  surrender  of  such  instru- 
ment will  be  a  good  consideration  for  the  new  obligation**  or  for  the  transfer  of 


(muidemtion  for  new  notes  executed  In-  the 
new  flnn.  Silverman  v.  Chftse,  90  III.  37. 
So  a  cote  after  diBsolution  by  the  liquidating 
partner  who  had  asBmned  the  firm  debts 
lATerill  ft.  Lyman,  18  Pick,  (Mass.)  346)  or 
t,  note  by  one  partner  to  the  other  for  the 
halsaee  found  due  on  an  accounting,  especially 
There  it  was  further  auppoiled  by  an  agree- 
ment on  such  note  and  security  for  continu- 
HDCP  of  the  partnership  (Martin  f.  Stubbinga, 
27  111.  App.  121  iaifirmed  in  126  111.  387,  IS 
y.  £,  657,  g  Am.  St  Rep.  6Z0J}. 

Hota  by  party  benefited, —  Advances  made 
for  the  maker  by  his  father  for  l^al  expenses 
is  BuOicient.  Gtanton  r.  Whitaker,  7G  Qa. 
523. 

Note  by  piiadpaL — Advances  by  an  agent 
aa  pDrchaaea  for  his  principal  will  support  a 
note  by  the  principal.  Powell  c.  MeCord,  121 
III.  330,  12  N.  E.  262.  See  also  Barger  c. 
Famham,   (Mich.  1902)   90  N.  W.  281.- 

Note  iy  surety. —  A  new  note  by  a  surety 
for  his  existing  liability  as  such  is  valid. 
Harrell  v.  Tenant,  30  Ark.  684. 

Sabject  to  aet-ofi. — The  amount  due  on  one 
contract  is  a  sufficient  consideration,  al- 
though the  payee  may  have  owed  the  maker  at 
the  time  more  than  the  face  of  the  note  on 
other  contracts.  Knox  v.  Clifford,  36  Wis. 
651,  20  Am.  Rep.  28. 

Mistaken  UabUity. —  There  is  no  considera- 
tion for  a  promissory  note  given  to  discharge 
a  supposed  liability,  where  none  existed. 
Merrill  p.  Randall,  22  111.  227;  Haynes  v. 
Thorn,  26  N.  H.  366.  So  a  municipal  treaa- 
nrer  cannot  take  a  note  to  himself  for  a 
debt  due  to  the  city,  although  he  has  charged 
himself  with  the  amount  (Crowell  v.  Osborne, 
43  N.  J.  L.  335)  ;  although  where  the  agent 
of  a  tax-collector  received  in  payment  of 
laxn  a  draft  upon  the  collector  and,  on  the 
collector  refusing  to  accept  or  allow  the  same, 
paid  over  the  amount  of  the  tax  himself,  he 
19  entitled  to  collect  the  amount  from  hit 
indorser  and  from  the  drawer  (Elliott  c.  Mil- 
ler, 8  Mich.  132}. 

Aibitiatoi'a  awaid. —  A  note  given  to  an 
srbitrator  subject  to  his  award  and  trans- 
ferred on  the  award  to  the  plaintllT  is  valid. 
Shephard  v.  Watrous,  3  Cai.   (N.  Y.)   106. 

Accrued  interett  after  debt  tranafened. — 
One  who  has  transferred  his  debt  to  a  third 
party  cannot  afterward  receive  from  the 
debtor  a  note  for  accrued  interest  on  the  debt 
transferred.  Gillett  v.  CampbeU,  I  Den. 
(N.  Y.)  620. 


Compotind  inteieBt. —  Where  contracts  for 
the  payment  of  compound  interest  are  not 
usurious  a  note  given  for  the  amount  of  un- 
paid compound  interest  is  valid.  Wilcox  v. 
Howland,  23  Pick,   (Mass.)    167. 

29.  Austin  v.  Curtis,  31  Vt,  64.  But  a 
second  note  by  the  same  maker  given  as  col- 
lateral 4or  interest  on  an  outstanding  note 
has  been  held  to  be  without  consideration,  as 
it  constituted  only  a  conditional  payment 
and  effected  no  release  or  discharge  of  the 
original  note  (Taylor  v.  Slater,  16  R.  I.  86, 
12  Atl.  727 ) ,  and  a  note  given  to  the  original 
creditor  after  he  had  assigned  the  debt  with- 
out notice  to  the  debtor  is  without  considera- 
tion in  the  hands  of  the  payee  (Johnson  r. 
Mitchell,  14  Colo.  227,  23  Pac.  452). 

30.  Winkelman  v.  Choteau,  78  HI.  107. 

31.  Kowe  f.  Haines,  16  Ind.  445,  77  Am. 
Dec  101;  Bostwidc  v.  Dodge,  1  Dougl. 
(Mich.)  413,  41  Am.  Dec.  534.  And  will  de- 
feat a  subsequent  attachment  against  the  as- 
signor. Mayberry  V.  Morris,  62  Ala.  113; 
Davis  17.  Carson,  68  Mo.  609.  See  also  Levy, 
etc..  Mule  Co.  v.  Kaulfman,  114  Fed.  170,  52 
C.  C.  A.  126. 

Such  tianafer  is  valid  without  new  con- 
sideration if  stipulated  for  when  the  debt  was 
incurred,  although  the  delivery  was  not  until 
afterward.  Fenby  P.  Pritchard,  2  Sandf. 
(N.  Y.)    151. 

32.  Davenport  c.  Elliott,  10  Kan.  697. 

33.  In  Bucti  a  case  it  is  held  for  a,  valuable 
ccaisi deration,  so  far  as  drawn  against,  to  the 
exclusion  of  all  equities.  Piatt  p.  Beebe,  67 
N.  Y.  339, 

31.  Idafio. —  Smith  p 
35  Pac.  697. 

Indiana. —  Brewster 
260. 

fotoo. —  Miller  v.  Gardner,  49  Iowa  z34, 
with  incidental  extension  of  debt. 

Kentucky. —  Adams  t>.  Johnson,  II  Ky,  L. 
Rep.  137,  even  without  further  time  for  pay- 

Loui*iana. — O'Keefe  f.  Handy,  31  La,  Ann. 
832,  where  the  original  uot«  was  secured  by 
collateral. 

Maine. —  Dunn  v.  Weston,  71  Me.  270,  36 
Am.  Rep.  310. 

UaasachusellB. — Wooley  v.  Cobb,  I6S  Mass. 
603,  43  N.  E.  497.  So  too  where  the  original 
note  had  been  conditioned  on  receipt  of  cer- 
tain assets  which  proved  insutficient.  Adams 
v.  Wilson,  12  Mete.  (Mass.)  138,  46  Am.  Dec. 
240, 


Smith,   (Ida,  1S941 
f.     Baker,     97     Ind. 
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anotlier  obligation."     Tliia  is  true  of  a  note  ^ven  in  renewal  of  the  maker's  note  ;* 
and  in  euch  case  the  consideration  for  the  original  paper  supports  the  renewal," 


Missouri. —  M^ers  v.  Van  Wagoner,  56 
Mo.   115. 

ifonfana. —  Stanford  t^.  Coram,  (Moat. 
1002)  67  Ptic.  IDOa,  the  new  note  also  in- 
cluding arrears  of  interest. 

Weid  Bwm'paKire. —  Willoughb;  v.  Holder- 
ness,  62  N.  H.  661. 

A'eio  Yorfc.— Kickeraon  r.  Kuger,  84  N.  Y. 
675;  Whitehall  First  Nat.  Bank  v.  Tisdale, 
84  N.  Y.  655;  Cowing  v.  Altman,  71  N.  Y. 
435,  27  Am.  Rep.  70  [reuersinj  5  Hun(N.  Y.) 
656] ;  Mechanies,'  etc.,  Nat.  Bank  p.  Crow, 
60  N.  Y.  85;  Clothier  f.  Adriance,  51  N.  Y. 
322;  Brown  c.  Leavitt,  31  N.  Y.  113;  Mon- 
Irosa  t.  Clark,  2  Sandf.  (N.  Y.)  115;  Canda 
r.  Zeller,  3  N.  Y.  Suppl.  128. 

Vermont. —  Bromley  r.  Hawley,  60  Vt.  4C, 
12  At).  220. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  3.^2. 

Without  amendment.^  The  new  note  is 
valid,  although  the  old  note  is  not  surren- 
dered (Woodbridge  v.  Skinner,  15  Conn.  306; 
Silverman  r.  Chase,  90  111.  37:  Perrin  r. 
GojbI.  42  Ind.  132;  French  v.  French,  84  Iowa 
055,  51  N.  W.  145,  15  L.  R.  A.  300),  where  there 
was  no  agreement  to  return  it  (Murphv  r 
Carey,  86  Hun  (N.  Y.)  106,  34  N.  Y.  Suppl. 
1038,  68  N.  Y.  St.  864;  Low  v.  Learned.  It 
Mise. .  (N.  Y.)  150,  34  N.  Y.  Suppl.  68,  68 
N.  Y.  St.  23),  unless  the  old  note  had  been 
transferred  without  the  maker's  knowledge 
and  the  new  note  delivered  to  the  old  payee, 
but  drawn  by  him  without  the  maker's  knowl- 
edge payable  to  the  new  holder  (Towie  c. 
Greenberg,  6  N.  D.  37,  08  N.  W.  82).  Rut 
it  must  appear  that  the  old  note  has  been 
satisfied  (Pittsburgh  Bessemer  Steel  Co.  f. 
Buckley,  51  N.  Y.  Super.  Ct.  342),  although 
a  promise  by  the  payee  to  surrender  the  old 
note  and  the  mortgage  securing  it  on  pay. 
ment  of  the  new  note  is  a  sufficient  consid- 
eration for  the  latter  (Langley  v.  Bartlett, 
33  Me.  477),  and  the  failure  to  surrender  the 
old  note  under  an  agreement  to  do  so  is  a 
jfood  defense  to  an  action  on  the  new  note 
{Heeg  c.  Weigand.  33  Ind.  286;  Pittsburgh 
Bessemer  Steel  Co.  r.  Buckley,  51  N.  Y. 
Super.  Ct.  342;  Miller  r.  Ritz,  3  E.  D.  Smith 
(N.  Y.)  253),  especially  where  the  new  note 
is,  by  the  agreement,  to  be  void  if  the  for- 
mer be  not  surrendered  {Gilbert  r.  Cooper,  4 
Rob.  (La.)  161).  Where  the  old  note  was 
not  surrendered  and  it  is  shown  that  it  was 
not  transferred  before  maturity,  there  may 
be  a  recovery  on  the  renewal  without  an  in- 
detiinitv  bond.  Mackey  f.  Mackev,  16  Colo. 
134,  26  Pac.  554. 

35.  Clary  f.  Surrency,  58  Oa.  83;  Gray 
Tie,  etc.,  Co.  r.  Farmers'  Bank,  22  Ky.  L. 
Hep.  1333,  60  S.  W.  537.  So  where  A  in- 
dorses B's  note  on  surrender  of  his  own  in- 
dorsement of  other  notes,  Melancon  r.  Me- 
Inncon,  4  Rob.    (La.)   33. 

86.  Colorado. —  Merchants'  Rank  r.  Me- 
riellnnd.  0  Colo.  fiOH.  13  Pac.  723,  although 
the  old  note  wns  past  due  and  protested. 

JdQfto.— Smith  r.  Smith.  (Ida.  1894)  35 
cm.  B.  2.  a,  (III).  (B)] 


Pac.  697,  even  though  there  waa  fraud  in  ob- 
taining the  original  note. 

if ainc— Matbias  i:.  Kirsch,  87  Me.  523,  33 
Atl.  19,  where  the  original  note  had  been  eie- 
cuted  by  the  maker  A  for  B's  accommodation 
and  indorsed  by  B  to  C  as  collateral  for  a 
loan  and  was  surrendered  by  C  and  the  re- 
newal made  by  A  to  B  and  transferred  by  B 
to  C  without  B's  indorsement. 

Ohio. —  Marietta  Bank  r.  Haynes,  23  Ohio 
St.  637,  where  the  renewal  waa  made  to  an 
indorsee,  who  was  not  then  in  possession  if 
the  original,  but  who  afterward  procured  it 
from  a  bona  fidt  holder,  to  whom  his  col- 
lecting agent  had  fraudulently  transferred  it 
without  the  knowledge  of  himself  or  of  tlie 
maker,  and  tendered  it  for  surrender  to  the 

Pennsylvania. —  Gatzmer  r.  Pierce.  13 
Phila.  (Pa.)  88,  36  Leg.  Int.  (Pa.)  16.  al- 
Ihough  the  original  note  was  without  consid- 
eration but  WHS  surrendered  and  an  indorser 
on  it  thereby  discharged. 

FcrmoiK.— Churchill  r.  Bradlev.  58  Vt. 
403,  5  Atl.  18*1,  5fl  Am.  Rep.  563,  althoiiBfi 
tht  surety  who  joined  in  the  renewal  had 
been  discharged  by  lachea,  both  parties  know- 
ing the  facts  but  mistaking  the  law. 

necessity  for  snrrender. —  TTie  renewal  n 
valid,  whether  the  old  note  be  surrendered 
(Wooley  r.  Cobb,  165  Mass.  503,  45  N.  E. 
497)  or  not  (Murphy  v.  Carev,  88  Hon 
(N.  Y.)  106,  34  N,  Y.  Suppl,  1038.  03  X.  Y. 
St.  864;  Low  r.  Learned,  13  Misc.  (N.  Y,l 
150,  34  N.  Y.  Suppl.  09,  68  N.  Y.  St.  23). 

37.  Lott  r.  Djsart,  45  Ga.  355  (holding 
that  this  applies  to  a  note  given  to  the  sub- 
sequent holder  of  the  original  note,  with  its 
original  payee  as  suretv)  ;  Howard  r,  Hinck- 
ley, etc..  Iron  Co.,  64  Me.  03;  Magee  r.  B»d- 
ger,  30  Barb.  (N.  Y.)  24B;  Gates  r.  Union 
Bank,  12  Heisk.  (Tcnn.)  325,  So  also  Mc- 
Cormick  Harvesting  Mach,  Co.  r.  Wataon.  5 
S.  D.  9,  57  N.  W,  945,  holding  that  the  con- 
sideration of  a  note  made  in  renewal  of  ooe 
given  for  the  purchase- price  of  a  machine  i) 
the  value  of  the  machine  at  the  time  of  the 
purchase,  and  not  at  the  time  of  renenal. 
So  a  former  indorsement  supports  the  in- 
dorsement  ot  the  renewal  note  (Dvkman  r, 
Northridpe.  1  N.  Y.  App.  Div.  26,  36  X.  Y 
Suppl.  962,  72  N.  Y.  St.  64)  or  a  former 
liability  as  surety  the  renewal  as  surety 
(Churchill  r.  Bradley,  58  Vt.  403.  5  Atl. 
189.  56  Am.  Rep,  563,  although  the  surety 
had   been   discharged   by  the  conduct  of  the 

[irincipnl,  both  parties  being  ignorant  of  its 
egal  effect ) . 

Gold  and  legal  tender  under  value.— Where 
the  original  note  had  been  renewed  for  la 
amount  in  legal  tender  corresponding  at  th> 
time  to  value  in  legal  tender  if  the  origiiill 
were  then  paid  in  gold  as  the  holder  de- 
manded, it  was  held  good  after  acqnieseence 
and  renewals  at  that  rate  for  twenty  years. 
Proctor  r.  Heaton.  114  Ind.  250,  15  N.  E.  21- 
On  the  other  hand  where  the  contract  is  mdi- 
cally  changed  and  the  maker  of  a  protniaaoiy 


D,8ilizedb,G00gle 


COMMERCIAL  PAPER 


[7  Cyo.]     690 

and,  as  between  the  original  parties,"  the  renewal  fails  with  tlie  original  consid- 
eration."    Tlie  conBideration  is  equally  good  wliere  tlio  maker's  liahility  on  the 


note  pajtable  in  United  StaUs  treasury  notes, 
not  being  able  to  meet  the  same  at  maturity, 
fiivea  another  note  to  his  creditor,  payable  ia 
gold,  in  order  to  secure  the  latter  against 
sny  loss  by  reason  of  the  depreciation  of 
treasuiy  notes  after  the  maturity  of  the 
original  note,  and  before  its  payment,  the 
Becond  note  ia  without  consideration.  Gates 
r.  Hackethal,  57  111.  534,  II  Am.  Rep.  45. 

Alien  enemies. —  Where  the  renewal  note 
ima  made  between  alien  enemies  in  renewal 
ot  a  valid  note  made  before  the  outbreak  of 
war,  it  was  held  to  be  good  in  McVeigh 
r.  Old  Dominion  Bank,  20  Graft.  (Va.) 
785. 

38.  Benewal  to  indoisee. —  But  if  the  re- 
newal is  given  to  an  indorsee  of  the  original 
paper  it  will  not  be  vitiated  by  detects  in 
the  original  consideration  (Estep  c.  Burke, 
19  Ind.  87 1,  especially  where  the  maker,  who 
originally  had  no  consideration,  received  se- 
curity from  a  co- maker  for  his  renewal 
(Judd  r.  Martin.  07  Ind.  173).  Where  an 
indorse  of  a  note  which  was  illegal  in  its 
inception  has  a  right  of  action  against  the 
indorser,  a  surrender  of  such  note  by  the  in- 
dorsee to  the  maker,  thereby  releasing  the 
indorser,  is  a  sufficient  consideration  for  a 
renewal  note  made  by  the  maker;  but  the 
rule  doea  not  apply  where  the  transfer  to 
the  indorsee  was  part  of  the  illegal  execution 
of  the  original  note,  so  as  to  give  the  indorsee 
no  right  against  the  indorser.  Alabama  Nal. 
Bank  r.  Halsey,  100  Ala.  196.  10  So.  522. 
And  a  renewal  made  to  an  indorsee  is  not 
vitiated  by  the  fact  that  the  original  and 
vrtlid  note  was  transferred  by  the  payee  to 
the  indorsee  in  settlement  of  an  illegal  trans- 
action. Gee  V.  Alabama  L.  Ins.,  etc.,  Co.,  16 
Ala.  637.  If,  however,  the  indorsee  has  re- 
Fcinded  the  indorsement  he  cannot  afterward 
take  a.  valid  renewal  to  himself.  Beckner  r. 
Willson,  68  Ind.  533. 

39.  Original  want  of  consideration  follows 
the  renewal. 

/nrfiana.— Beckner  r.  Willson,  68  Ind.  533; 
Wilson  r.  Tucker,  64  Ind.  41. 

Maine. —  Nutter  r.  Stover,  4S  Me.  183,  ac- 
commodation  note  diverted. 

'^em  Bampihire. —  Willonghby  i\  Eolder- 
nes!.,  62  N.  H.  661. 

Paiiaylvania.— PaXBon  c.  Nields,  137  Pa, 
St.  385.'20  Atl.  1610,  El  Am.  St.  Rep,  888. 

Bluide  Island. —  Mason  t.  Jordan,  13  R.  I. 

But  see  Smith  i-.  Smith,  (Ida.  1S94)  33 
IV.  697,  where  it  was  held  that  where  a 
note  is  surrendered  at  maturity,  and  a  new 
note  given  for  the  same  amount,  want  of  con- 
sideration of  the  original  note  is  no  defense 
to  the  second. 

Failure  of  cosaideratlon. —  Where  a  con- 
iideratioa  of  a  note  is  the  warranty  of  the 
■oundness  of  a  horse,  and  the  warranty  is 
broken,  a  renewal  note,  although  given  with 
knowledge  of  the  breach,  is  invalid,  the  con- 
sidetntion  thereof  being  the  same  as  that  of 


the  original  note.  Wheelock  r.  Berkeley,  138 
111.  1S3,  27  N.  ¥..  942.  So  where  the  original 
consideration  was  the  sale  of  a  slave  which 
was  rendered  null  by  emancipation  law. 
Campbell  i'.  Waters,  21  Im.  Ann.  325.  But 
a  sealed  note  with  a  surety,  given  in  lieu  of 
another  note  signed  by  the  maker  alone,  is 
a  new  contract,  which  is  not  affected  by  any 
insulTiciency  in  the  consideration  of  the  origi- 
nal note.  Crier  v.  Wallace,  7  S.  C.  182.  So 
too  where  the  old  note  is  surrendered  and  ix 
new  note  made  by  one  o^  the  old  makers 
with  a  new  surety.  Greeham  f.  Morrow,  40 
Ga.  487. 

Original  illegality  in  like  manner  defeats 
the  renewal. 

Alabama. —  Alabama  Nat.  Bank  r.  Halsev, 
109  Ala.  196.  16  So.  622  (illegal  stock  sub- 
scription) ;  Pearson  c.  Bailey,  23  Ala.  537 
(usury);  Bragg  i;.  Channell,  3  Ala.  275 
(unlicenaed  peddling  renewal  to  other  payee). 

/Hinois.— SafTord  v.  Vail,  22  III.  327  (the 
surety  in  the  original  becoming  principal 
maker  in  the  renewal);  International  Bank 
(-.  Van  Kirk,  39  III.  App.  23   (gambling). 

ffenf ucfc;/.— Sash  c.  Farley,  91  Ky.  344,  15 
S.  W.  862,  34  Am.  St  Rep.  233,  original  un- 
licensed peddling  and  fraud  in  renewal. 

ilaisachttsetis, —  Holden  v.  Cosgrove,  12 
Grav  (Mass.)  216;  Commonwealth  Ins.  Co. 
c.  Whitney,  1  Mete.  (Mass.)  21;  Hill  r. 
Buckminster,  S  Pick.   (Mass.)   301. 

Michigan. — Hunt  v.  Rumsey,  83  Mich.  136, 
47  N.  W.  105,  B  L.  R.  A.  674  ("Red  wheat" 
note  —  fraud  and  failure)  ;  Comstock  v.  Dra- 
per, 1  Mich.  481,  53  Am.  Dec.  78  (illegal 
banking  —  renewal   to   receiver  of  indorsee). 

Miasovri. —  Comings  v.  Leedy,  114  Mo.  454. 
21  S.  W.  804  (sale  of  patent);  Louisville 
Bank  r.  Young,  37  Mo.  398  (foreign  corpora- 
tion withouHieense). 

yebriska. —  Exeter  Nat.  Bank  r.  Orchard, 
30  Ncbr.  485,  68  N.  W.  144,  usury. 

?i'eio  Hampshire, —  Gammon  f.  Plaisted.  Bl 
N.  H.  444  (unlicensed  sale  of  liquor)  :  Kid- 
der r.  Blake,  45  N.  H.  530  (liquor  sold  with- 
out license  —  makers  changed  in  renewal); 
(Sitler  r.  Welsh,  43  N.  H.  497   (gambling). 

United  S(o(cs.—Sc udder  r.  Thomas,  21  Fed. 
Cas.  No.  12.507,  35  Ga.  304. 

But  see  Garvin  r.  Linton,  62  Ark.  370,  35 
S.  W.  430,  37  S.  W.  569  (holding  that  a  new 
note  given  in  place  of  a  usurious  note  for 
principal  and  legal  interest  is  valid,  so  far 
as  the  original  usury  is  purged  out  in  the 
renewal);  Powell  r.  Smith,  G6  N.  C.  401 
(holding  where  a  new  note  was  given  by  ft 

Crincipal  to  his  surety  to  reimburse  him  for 
oving  paid  a  former  note,  given  to  obtain  a 
Confederate  substitute,  that  the  illegality  of 
consideration  of  the  old  note  did  not  extend 
to  the  new  note)  ;  Scott  I-.  Davidson,  33  Tex. 
807  (holding  where  a  note  secured  by  mort' 
l^fce  was  paid  in  Confederate  money  by  a 
third  person  who  took  a  new  note  and  mort- 
gage to  himself  from  the  oripinal  maker,  that 
the   consideratiGu   of   the  note  was  virtually 

tin,  B,  a,  fc  (m),  (B)] 
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original  paper  was  in  a  different  capacity,*  or  where  the  new  transaction  U  a 
transfer  of  other  paper  as  collateral  tor  the  original  paper  which  is  left  outstand- 
ing" or  already  diBhonored.** 

(c)  Maker's  Debt  to  Decedent,  Where  Uie  consideration  ia  the  maker's  deht 
to  the  decedent,  it  will  not  support  a  noto  made  to  hie  widow**  or  even  to  big 
personal  representative,  if  the  deht  did  not  pass  to  sucli  representative;**  but  a 
note  for  a  debt  dne  to  the  decedent  is  not  without  conjideratioii  if  made  to  one 
who  proposes  to  become,  and  afterward  does  become,  his  administrator.*" 

the  land,  and  not  the  Confederate  money)  ; 
Buchanan  c.  Drovers'  Nat.  Bank,  55  Fed.  223, 
0  U.  S.  App.  566,  5  C.  C.  A.  83  (holding  that 
a  new  note  given^fof  money  borrowed  to  pay 
off  a  prior  note,  which  had  been  given  to  ob- 
tain means  to  prosecute  an  unlawful  busi- 
ness, is  not  affected  by  the  illegality  of  the 
first  note) . 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
i   354. 

Payment  already  made. —  A  note  given  in 
renewal  of  another  note  which  has  been  pai>I 
ia  without  consideration.  Smith  r.  Taylor, 
39  Me.  242. 

Ad  original  debt  in  Confederate  cnnency  is 
a  valid  consideration  for  a  new  note  (Mc- 
Laughlin t.  Beard,  5  W.  Va.  638  {following 
Beard  p.  Livesay,  i  W.  Va.  637]),  but  where 
the  parties  to  a  note  given  for  a  loan  of  Con- 
federate money  ascertained  the  actual  value 
thereof  in  gold  and  United  States  currency, 
a  new  note  given  by  the  maker  for  the 
amount  thus  ascertained  was  held  to  be  void 
on  the  ground  that  the  original  note  was  for 
the  purpose  of  aiding  the  Confederacy,  and 
also  by  express  provision  of  the  Alabama 
constitution  (Wilson  V.  Bozemau,  4S  Ala.  71; 
Lawson  v.  Miller,  44  Ala.  616,  4  Am.  Rep. 
147). 

New  consi  delation. —  The  renewal  may  be 
supported  by  a  new  consideration  which  will 
purge  it  of  the  original  illegality.  This  is  so 
where  a  guarantor  gives  a  new  note  and  is " 
released  from  his  guaranty  and  receives  an 
assignment  of  the  judgment  recovered  against 
the  principal.  Gee  r.  Bacon,  9  Ala.  699. 
And  original  want  of  consideration  will  not 
defeat  the  renewal  if  in  addition  to  the  ex- 
tension there  is  a  new  consideration,  such  as 
the  release  of  an  Jndorser.  Gatzmer  t>. 
Pierce,  13  Phila.  (Pa.)  88,  36  Leg.  Int.  (Pa.) 
16. 


40.  Original  isdoisei  aa  maker  (Stanlev  r. 
ircEIrath.  80  Cal.  449,  25  Pac.  16. 10  L.  E'.  K. 
54.'>;  Breckenridge  c.  Lewis,  84  Me.  349.  24 
Atl.  804,  30  Am.  St.  Rep.  353;  Pollard  v. 
Huff.  44  Nebr.  892,  63  N.  W.  58;  Wvckoff  f. 
Dc  Graaf,  98  N.  Y.  134;  Hayes  r.  Mestaniz, 
2  N.  y.  App.  Div.  135.  .37  N.  Y.  Suppl.  748. 
73  N.  y.  St.  425;  Bacon  r.  H-'vwood.  11 
Misc.  (K.  Y.)  7,  31  N.  Y.  Suppl.  840,  83 
N.  Y.  St.  439;  Albany  County  Bank  r.  Scott. 
4  N.  Y.  St.  768),  or  as  co-maker  with  the 
original  maker  (Judd  r.  Martin,  97  Ind.  1731 
of  renewal.  So  where  one  who  indorsed  the 
original  note  before  delivery  and  was  in  legal 
effect  a  maker  makes  a  new  note  to  the  in- 
dor^'cp.  Wilkie  c.  Chandon,  1  Wash.  365,  25 
Pac.  404. 

Original  surety  as  maker  of  renewal  (Pauly 
[in,  B,  2.  a,  (m).  (b)] 


c.  Murray,  110  Cal.  13,  42  Pac  313;  Capita! 
City  State  Bank  v.  Des  Moines  Cotton-Mill 
Co.,  84  Iowa  661,  61  N.  W.  33),  although  the 
surety  had  attempted  to  recall  the  original 
note  by  notice  not  to  discount  it  because  of 
the  insolvency  of  tJie  principal  (Wheeler  r. 
Slocumb,  16  Pick.  (Mass.)  52),  and  even 
though  the  surety's  name  had  been  forged  on 
the  original  note  without  the  payee's  knowl- 
edge, the  original  debt  being  extended  by  tlie 
original  note  and  renewal  (Egan  v.  Fuller, 
35  Minn.  61S,  2B  N.  W.  313). 

Original  surety  and  eo-nulcer  u  indonCT 
of  renewal  executed  by  the  principal  maker 
alone.  Galesburg  Fir^  Nat.  Bonk  v.  Daris 
108  III.  633. 

Original  sureties  on  bond  as  indorwn  of 
principal's  note  given  on  surrender  of  the 
bond.  New  York  L.  Ins.  Co.  c.  UcKellar,  68 
N.  H.  326,  44  Atl.  616. 

Original  accepter  of  bill  aa  maker  of  new 
note.  Hodge  v.  Bichmond  First  Nat.  Bank, 
22  Gratt.    (Va.)   Bl. 

41.  Spencer  v.  Sloan,  108  Ind.  183.  9  N.E. 
160,  58  Am.  Rep.  35;  Red  River  Valley  Nai. 
Bank  r.  Bamea  Co.,  8  N.  D.  432,  79  N.  W. 
880. 

42.  Where  the  dishonored  note  was  sur- 
rendered by  the  holder,  one  of  the  makers 
being  released  and  forliearaace  being  given 
to  the  other,  and  new  paper  transferred  in 
payment  or  as  security.  Muirhead  r.  £irk- 
patrick,  21  Pa.  St.  237. 

43,.  Bryan  c.  Philpot,  25  N.  C.  467.  But  » 
note  given  the  guardian  of  an  orphan  child 
in  renewal  of  a  matured  note  formerly  given 
her  father  is  a  new  transaction,  with  a  new 
subject-matter,  and  the  consideration  is  the 
surrender  of  the  original  notes  (Keyes  r. 
Mann,  63  Iowa  560,  19  N.  W.  666),  and 
where  the  original  notes  hare  been  surrea- 
dered  to  the  maker  he  cannot  question  the 
right  of  the  new  payee  (Riley  f.  Loughrer. 
22  111.  07). 

44.  Quinlan  r.  Fairchild,  76  Hun  (N.  Y.) 
312,  27  N.  Y.  Suppl.  689,  59  N.  Y.  St.  81 
(administrator'  de  son  tori);  Sowles  r. 
Sowles.  10  Vt.  181  (note  to  guardian's  ad- 
ministrator debt  to  deceased  ward).  But  a 
new  consideration,  such  as  the  release  by  the 
widow  and  administratrix  of  property  con- 
veyed by  a  person  to  the  husband,  is  a  suffi- 
cient conaiderstion  for  a  note  given  by  such 
person  to  the  widow  in  payment  of  an  al- 
leged indebtedness  to  the  husltatld.  Fitcgtr- 
ald  V.  Fleming.  58  Mo.  App.  18.'i. 

45.  Although  he  agreed  to  receipt  for  the 
debt  on  becoming  administrator  and  alter- 
wnrd  refused  so  to  do.  Nelson  v.  Loveioy,  It 
Ala.  G68. 
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(dJ  D^  of  Another  —  (1)  Tk  Gkkebat.  —  (a)  Rtlb  Statxd.  A  bill  or  note 
in&y  tw  ffiren  bj  one  person  in  dischaiye  or  extinguishment  of  the  debt  of 
another,"  altlioneh  the  mere  debt  of  anotber,  vitliont  discharge,  forbearance,  or 
other  new  consideration,  will  not  snpport  the  note  of  a  stranger  to  the  debf  A 
person  might,  however,  give  a  binaing  note  for  «.  joint  debt  of  luniself  and 
another,*  or  )wth  may  give  their  joint  note  for  the  debt  of  one  with  forbearance 
to  that  one,*  and  snch  indnlgence  forms  a  ^alid  consideration  for  the  note.""  In 
like  manner  a  note  for  another's  debt  may  be  gapported  \>j  other  consideration 


46.  Alabama.^-  Hughes  v.  Young,  25  Ala. 
4S3. 

CDnii«c(ioHf. —  Smith  v.  Bich&rds,  29  Cotin. 
232,  the  lUbilit^  of  another  for  dunage*  in 
a  civil  auit. 

Indiana. —  Eeniy  v.  Eiteaour,  31  Itid. 
136. 

Maine. —  S^mour  r.  Pwecott,  69  Me.  376; 
Thompaon  i-.  Gray,  63  Me.  22S. 

Uaasackiuetts, —  Whitney  v.  Clary,  145 
MiM.  156,-13  N.  E.  393,  especially  where  the 
maker  of  the  note  wrb  the  only  heir  and  ad- 
ninistrator  of  the  original  debtor. 

Miraxctota. —  Holm  i>.  Sandberg,  32  Minn. 
427,  21  N.  W.  418. 

Jfitwuri. —  Brainard  p.  Capelle,  31  Ho. 
428. 

Hem  York. —  Honsatonic  Nat.  Bank  v.  Foa- 
ter.  BS  Hun  (N.  T.)  376,  32  N.  T.  Suppl. 
1031,  66  N.  Y.  St.  436  (the  discharge  of  a 
disputed  claim) ;  Stock  v.  Weatherwax,  52 
Hun  (N.  Y.)  615,  6  N,  T.  Suppl.  510,  24 
N.  Y.  St.  90  (the  aatiafaction  of  a  judg- 
ment) ;  Fairbanks  e.  Sargent,  39  Hun(N.  Y.) 


Cttitada. —  See  Dickenson  c  Clernow,  7 
C.  C.  Q.  B.  421. 

See  T  Cent.  Dig.  tit.  "Billi  and  Notes," 
f  196. 

The  mere  liabilitj'  of  one  person  for  anoth«i 
ia,  before  payment,  a  good  consideration  for 
a  promisBOfy  note  (Swift  p.  Crocker,  21  Pick. 
(Mass.)  241),  and  a  check  given  for  the 
debt  of  another  haa  a  valid  consideration,  al- 
though by  reason  of  the  non-payment  of  the 
fheck,  the  debt  of  the  other  was  not  extin- 
fuished  (Fish  v.  Jacobsohn,  6  Bosn.  (N.  Y.) 
5U  [oflirwd  in  2  Abb.  Dec.  (N.  Y.)  132,  1 
Keyea   (N.  Y.)   539]). 

47,  Alabama. —  Stoudenmire  r.  Ware,  48 
Ala.  589  (although  credited  on  the  debtor's 
acMinnt)  ;  Bullock  v.  (^bum,  13  Ala.  346 
(the  debt  itself  having  no  real  existence  in 


this 


w). 


Indiana. —  Tousey  v.  Taw,  19  Ind.  212; 
Binaham  P.  Kimball,  17  Ind.  396. 

ifaine. —  Plummer  o.  Lyman,  49  Me.  229. 

Ifinnesota. —  Turle  t.  Sargent,  63  Minn. 
211,  65  N.  W.  349,  56  Am.  St.  Rep.  475. 

if usiasippt.^  Wren  v.  Hoffman,  41  MUs. 
616.  in  the  bands  of  the  payee. 

lUnBtratiouB. — Thus  a  corporation  officer  ia 
not  liable  on  hia  individual  note  given  foi  a 
debt  of  the  corporation  (Ward  p.  Barrows, 
86  Me.  147,  29  Atl.  922;  Sumwalt  v.  Ridgely, 
20  Md.  107  ["  Value  received  "  not  being  suf- 
ficient in  such  case  to  satisfy  the  statute  of 
frauds];  Rogers  r.  Waters,  2  Gill  A  J.  (Md.) 
M)  i  a  new  partner  for  a  note  by  the  new 


firm  given  for  «  debt  of  the  old  firm  without 
other  consideration  and  without  his  consent 
(Friedman  p.  Engel,  93  Mo.  A  pp.  464,  67 
S.  W.  725)  ;  a  married  woman  for  her  hus- 
band's debt  (Alger  v.  Scott,  64  N.  Y.  14; 
Williams  v.  Walker,  IB  S.  C.  577).  although 
he  had  died  insolvent  and  she  had  joined  him 
in  a  note  in  his  lifetime  which  created  no 
legal    liability    ( Coward    r.    Hughes,    1    Kay 

6  3.  443)  ;  but  it  is  otherwise  if  his  liability 
was  incurred  as  her  agent  and  for  her  bene- 
fit (Morse  v.  Mason,  103  Mass.  S60),  and  n 
note  given  1^  a  wife  not  under  disability  to 
renew  a  nota  given  by  her  husband  while  his 
estate  is  solvent  is  supported  by  a  good  con- 
sideration (Reily  v.  Dean,  36  Leg.  Int.  (Pa.) 
304).  Bo  a  huflband  cannot  give  his  note  for 
expenses  incurred  for  his  wife  before  her 
marriage  by  her  guardian  and  during  hp' 
minority,  Eastwood  v.  Kenyon,  11  A.  &  E. 
438,  4  jiir.  1081,  9  L.  J.  Q.  B.  409.  3  P.  *  D. 
276,  39  E.  C.  L.  245.  Nor  a  father  for  the 
expenses  of  his  children  while  unlawfully' 
kept  away  from  him  (Dodge  e.  Adami^.  19 
Pick.  (Mass.)  429)  or  for  his  son's  liabil- 
ity for  money  stolen,  with  no  release  by  the 
payee  (Conmey  P.  Macfarlane.  97  Pa.  St. 
381).  Nor  a  volunteer  f»|f  the  debt  of  a  de- 
ceased person  who  had  no  legal  persona!  rep- 
resentatives. Nelson  v.  Bearle.  1  H.  i  H. 
4.56,  3  Jur.  290,  9  L.  J.  Fjtch.  305,  4  M.  ft  W. 
T96  \reveraing  6  Dowl.  P.  C.  6B4,  2  Jur.  745, 

7  L.  J.  Exch.  202,  4  M.  4  W.  9]. 

Other  debt  satlsfled. —  Such  a  note  is.  how- 
ever, binding,  taken  in  satisfaction  of  the 
debt  of  anotber  or  if  credit  was  originally 
given  to  the  debtor  at  the  request  of  thn 
maker  of  the  note.  Crofts  p.  Beale,  11  C.  B. 
172,  15  Jur.  709,  20  L.  J.  C.  P.  186.  73 
E.  C.  L.  172.  So  moral  obligation  of  B 
a  married  woman,  will  support  the  sealed 
note  of  A,  if  B's  debt  be  extinguished  thereby 
(Leonard  v.  Duflln,  04  Pa.  St.  218).  espe- 
cially if  the  note  be  expressed  to  be  for 
"value  received"  (Lines  v.  Smith,  4  Fla. 
47). 

48.  Mclntire  p.  Yates.  104  III.  491  (part- 
nerabip  debt) ;  Heywood  c.  Watson,  4  Bing. 
496.  6  L.  J.  C.  P.  0.  8.  72,  1  M.  A  P.  268,  13 
E.  C.  U  606. 

49.  Westphal  t.  Nevills,  92  Cat.  545,  28 
Pae.  678. 

50.  Bidout  p.  Bristow,  1  Cr.  ft  J.  231,  9 
L.  J.  Exch.  O.  S.  48,  1  T^rw.  84 ;  Sowerbv  r. 
Butcher,  2  Cr.  ft  M.  308.  3  L.  J.  Eich.  80.  4 
Tvrw.  320;  Baker  r.  Walker.  3  D.  ft  L.  1.52, 
14  L.  J.  Exch.  363,  14  M.  ft  W.  405;  Coombs 
p.  Ihgram,  4  D.  ft  R.  211,  16  E.  C.  L.  194; 
Wilders  r.   Stevens,    15   L.  J.  Exch.   108,   IS 

[III,  B,  2,  a,  (m),  (d).  (I),  (a)] 
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tnovine  from  snch  other  or  from  a  third  person  to  the  maker,"  bnt  in  tlie  absence 
of  sacTi  new  consideration,  the  maker  may  take  adrantaee  of  an  agreement  that 
he  Bhonld  not  be  held  liable  on  liis  note  given  jointly  with  another  for  the  other's 

debt." 

(b)  With  Porbrabance.  Forbearance  to  another  debtor  ib  a  sufficient  consid- 
eration for  a  bill  or  note  to  the  creditor,"  for  an  acceptance,"  for  an  undertakiDg 
by  indorsement  or  otherwise  as  surety,"  or  for  a  contract  of  guaranty," 

(c)  Wrrn  Novation.  "Where  the  new  debtor  is  substituted  by  way  of  novation 
for  tlie  original  debtor,  there  is  a  sufficient  consideration  for  the  new  debtor's  bill 
or  note  as  for  his  own  debt," 

draw  cerUin  business) ;  Paul  <o.  Stevens,  57 
Hun  (N.  Y.J  171.  10  N.  Y.  Suppl.  «2,  32 
N.  Y.  St.  851;  Mechanics'  Bank  o.  Nixon,  2 
Alb.  L.  J.  60   (for  collateral  security). 

Xorth  Carolina. —  New  Hanover  Bank  e. 
Bridges,  Q3  N.  C.  67,  3  S.  E.  B2e,  2  Am.  St 
Rep.  317. 

Pennsylvania. —  Silvto  t.  Ely,  3  Watta  ft  a 
{Fa.)   420. 

WiactmHn. —  Dolph  c.  Rice,  21  Wis.  590, 
holdioK  that  forbearance  to  principal  vrill  sup- 
port the  note  of  the  agent 

England. —  Ridout  t>.  Bristow,  I  Cr.  t  3. 
231,  9  L.  ,■'.  Eioh.  O.  S.  49,  1  Tyrw.  84,  for- 
bearance to  the  personal  representative  of  a 
deceased  debtor. 

Forbearance  of  a  partnership  debt  will  i^ap- 
port  a  note  by  the  individual  partners  after 
dissolution  of  the  firm  (Randolph  v.  Peck.  1 
Hun   (N.  Y.)    138),  as  will  forbearant^  of  » 

rrtner's  individual  debt  (Eolln  v.  Metcslf, 
Wyo.  1,  42  Pac.  12,  44  Pac.  694,  71  Am. 
St.  Rep.  998).  Forbearance  to  a  corporation 
will  support  the  individual  note  of  its  officers. 
Fulton  0.  Loughlin,  118  Ind.  286,  20  N.  E. 
796;  Mechanics',  etc.,  Bank  r.  Wixson,  42 
N.  Y.  438  la/Hrming  46  Barb.  (N.  Y.)  218]: 
Struthers  v.  Smith,  85  Hun  (N.  Y.)  261,  32 
N.  Y.  Suppl.  905,  08  N.  Y.  St.  299;  Sickles  r. 
Herold,  15  Misc.  (N.  Y.)  IIB,  36  N.  Y.  Suppl, 
498,  71  N.  Y.  St.  603. 

64.  Pierce  v.  Kittredge,  115  Mass.  374: 
Walker  v.  Sherman,  11  Mete.  (Mass.)  ITO: 
Mechanics'  Bank  v.  LiviUKSton,  33  Barb. 
(N.  Y.)  4S8;  Flanagan  v.  Mitchell,  16  Dalv 
(N.  Y,)  223,  10  N.  Y.  Suppl.  234,  32  N.  Y.  St. 
303;  Esling  p.  Zontsinger,  13  Pa.  St.  SO. 

56.  Hooper  r.  Pike,  70  Minn.  84.  72  N.  W. 
829.  68  Am.  St.  Rep.  512:  Hall  c.  Ciopton.  58 
Miss.  555 ;  Choddock  p.  Vanness,  35  N.  J.  L 
617,  10  Am.  Rep,  266;  Meyers  p.  Hockenburr, 
34  N.  J.  U  346. 

56.  Worcester  Mechanics'  Sav.  BanV  r.  Hill, 
113  Mass.  25;  Howard  P.  Jones,  13  Mo.  App- 
SBO  (where  there  wss  also  an  indemnity  to 
the  guarantor), 

57.  iftflsourt. —  Brainard  P.  Capelle,  31  Mo. 


M.  ft  W.  208;  Garnet  p.  Clarke,  11  Mod.  226; 
Poplewell  P.  Wilson,  1  Str.  264. 

51.  Thus  A's  note  to  C  for  B's  debt  to  C 
and  B's  note  to  A.  GiUett  p.  Ballou,  29  Vt. 
266.  So  for  A's  debt  to  B  and  B's  debt  to 
C  and  in  extinguishnient  of  both  debts. 
Harrod  p.  Black,  1  Duv.  (Ky.)  190(although 
the  note  given  be  greater  than  A's  debt  to 
B,  and  less  than  B's  debt  to  C) ;  South  Bos- 
ton Iron  Co.  p.  Brown,  83  Me.  139  (although 
A's  debt  to  B  is  contingent  on  the  perform- 
ance of  B's  agreement  with  htm)  ;  Outhwite 
p.  Porter,  13  Mich.  533  (irrespective  of  the 
adequacy  of  the  consideration)  ;  Marsh  p. 
Lisle,  34  Miss.  173  (although  A  had  a  good 
defense  to  the  debt  he  owed  to  B)  ;  Cadens 
V.  Teasdale,  63  Vt,  469,  38  Am,  Rep.  697 
(although  A  was  insolvent  at  the  time  and 
C  lost  his  debt  by  the  substitution).  Or  the 
note  may  be  made  to  D  as  C's  appointee. 
Champlain  First  Nat.  Bank  p.  Wood,  128 
N.  Y.  35,  27  N.  E.  1020. 

53.  McCulloch  p.  Hoffman,  10  Hun(N.Y,) 


170. 

Iowa. —  Atherton  v.  Marcy,  59  Iowa  650, 
13  N.  W.  759,  even  though  it  whs  not  granted 
at  the  instance  of  the  original  debtor. 

Jfatne.^  Bradbury  v.  Blake,  25  Me.  3B7. 

Maaaachusetti. —  Robinson  p.  Gould,  1 1 
Cush.  (Mass.)  55;  Jenuison  p.  Stafford,  1 
Cuah.  (Mass.)  168,  48  Am.  Dec,  694.  And 
even  the  individual  note  of  the  assignee  in 
bankruptcy  is  supported  by  the  forbearance 
of  a  suit  against  his  co-assignee  for  misap- 
plication of  assets.  Abbott  r,  Fisher,  124 
Mass.  414. 

Michigan. —  Union  Banking  Co.  p.  Martin, 
113  Mich.  621,  71  N.  W.  867;  Rood  v.  Jones, 
1  Dougl.  (Mich.)  188. 

J/innesola, —  Germania  Bank  p.  Michaud, 
62  Minn.  459,  S5  N.  W.  70,  54  Am.  St.  Sep. 
663,  30  L.  B.  A.  286;  Nichols,  etc.,  Co.  p. 
Dedrick,  61  Minn.  513,  61  N.  W.  1110  (new 
note  executed  as  collateral). 

Jfusourt. —  Bell  t,'.  Simpson,  75  Mo.  485; 
Webster  p.  Switzer,  15  Mo.  App.  346  (the  In- 
dividual note  of  a  trustee  for  forbearance  to 
the  trust  estate). 

Nebraska. —  Peoria  Mfg.  Co.  p.  Huff,  45 
Ncbr.  7.  63  N.  W.  121 ;  Smith  e.  Spaulding, 
40  Nebr.  339,  58  N.  W.  962. 

Tfeio  Yorfe.— Meltser  e.  Doll,  81  N.  Y.  365; 
Mechanics',  etc.,  Bank  e.  Wixson,  42  N.  Y. 
438  (coupled  with  an  agreement  not  to  with- 
[111.  B,  2,  a.  (m).  (D),  (i).  (a)] 


428. 

Net. 
611. 


o  Bampthin 


-Horn  O.  Fuller,  «  N.  H. 


Yorfc.—  Brewster  v.  Silence,  8  N.  Y. 
207  (the  maker  having  originally  indorsed  a 
guaranty  on  the  original  note)  :  Eleventh 
Ward  Bank  v.  New  York,  etc.,  Fireproofins 
Co.,  53  N.  Y.  App,  Div.  631,  65  N.  Y.  Suppl- 
770, 

Tennesaee. —  Stainbaok  r.  Junk  Bros.  Lum- 
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(d)  WFth  Relbabe.  Sncli  debt  becomes  a  aufficient  coneideratioti  for  tUe  new 
note,  if  the  orieinal  debtor  ie  discharged  by  i^"  if  a  lien  npon  hia  property  is 
relefued,"  or  if  tlie  note  of  the  original  debtor  is  surrenderBa."  This  dops  iioL 
iiowever,  prevent  a  sobseqaent  return  to  the  original  debtor  on  new  consideration.'' 

(2)  Of  Deckdent.  A  debt  of  the  deceased  is  not  of  itself  a  snfficieut  con- 
BJderatioD  to  support  tlie  personal  liability  of  an  executor  or  administrator  on  hi* 
note  for  it,"  except  bo  far  as  it  is  supplemented  by  assets  of  the  decedent  in  th<> 


ber,  etc,  Co.,  08  Tenn.  SOS,  39  5.  W.  630,  » 
former  indorser  being  also  released. 

£n?Iand.— Crof U  c.  B«ale,  11  C.  B.  172, 
15  Jur.  709,  20  L.  J.  C.  P.  186,  73  E.  C.  L. 
172,  the  credit  having  been  given  to  him 
origiuUj- 

Bnt  it  ia  not  a  valid  novation  if  the  nev 
note  IB  given  without  the  assent  of  the  orig- 
iosl  debtor,  notwithstanding  the  note  is  nude 
pa^ble  some  time  after  the  transaction,  and 
the  claim  sgainst  the  debtor  is  receipted  sjid 
delivered  to  the  maker.  Stoudenmire  r. 
Ware,  4S  Ala.  589;  Wilson  «.  Tucker,  64 
Ind.  41. 

5S.  Atahama. —  Carpenter  v.  Murph'ree,  49 
Ala.  84. 

/ndiona. —  Crowaer  r.  Reed,  90  Ind.  1; 
Hirvej'  V.  taflin,  2  Ind,  477. 

Kentaeky. —  Harrod  p.  Black,  1  Duv.  (Ky.) 
180,  A's  debt  to  the  payee  being  set  off  against 
a  smaller  debt  of  tho  maker  to  A  and  the 
note  being  larger  than  tiie  latt«r  and  less  than 
the  former. 

Maine. —  BeTinour  P.  Prescott,  69  Me.  376 
(a  father's  note,  for  dbeharge  of  his  son's 
dpbt]  :  Maine  Mnt.  Mar.  Ins.  Co.  v.  Blunt,  64 
Me.  S5  (not«  of  new  firm  in  renewal  of  note 
of  former  firm). 

ifoMOchuietfa. —  Popple  v.  Day,  123  Mass. 
E9)  (note  of  fi^li^r  for  release  of  son  from 
liability  for  a  defalcation)  ;  Tbacher  v.  Dins- 
more,  6  Mass.  299,  4  Am.  Dec.  61  (where  a 
note  was  given  by  the  guardian  of  a  lunatic, 
the  lonatic  beins  discharged ) . 

Uitmttota, —  Holm  o.  Sandberg,  32  Minn. 
427,  Zi  N.  W.  416,  such  new  note  constitut- 
ing an  original  contract  and  not  falling  within 
the  statute  of  frauds  as  to  statement  of  con- 
sideration. 

Jf  MBourt, —  Meyers  p.  Van  Wagoner,  66  Mo. 

lis. 

.Veto  HaiKpshire. —  Peterborongli,  etc.,  E. 
Co.  V.  Cbanberlin,  44  N.  H.  494!  ETom  r. 
FnUer,  6  N.H.  511. 

Jfeu,  Yort.— Becker  e.  Fischer,  13  N,  T. 
App.  Div.  656,  43  N.  Y.  Suppl.  686 ;  Nicker- 
son  D.  Howard,  19  Johns.    (N.  Y.)    113. 

FennOBt.— Bacon  v.  Bates,  53  Vt.  30,  an 
acceptance,  taken  in  discharge  of  the  drawer's 
debt  to  the  payee. 

TFesi  Firpinio.— Dagea  e.  Lee,  20  W.  Va. 
G84,  the  note  of  one  partner  and  his  wife  for 
tke  debt  of  the  Arm,  notwithstanding  the 
creditor'i  failure  to  surrender  the  evidence 
of  the  partnership  debt  as  agreed. 

Qnestion  of  fact. —  The  relesse  of  the  orig- 
inal debt,  for  which  a  receipt  is  given  at  the 
time,  is  a  question  of  fact  for  the  jury.  Rus- 
Bell  t.  Smith,  97  Ga.  287,  23  S.  E.  6. 

69.  Magee  e.  Sand  Creek  Turnpike  Co.,  4S 


Ind.  366  [falloining  Knarr  t).  Sand  Creek 
Turnpike  Co.,  45  Ind,  278,  the  discharge  o( 
an  assessment  lien,  although  the  payment  of 
the  lien  was  chargeable  by  agreement  against 
a  former  owner] ;  Bradbury  v.  Blake,  25  Me 
397;  Rust  v.  Hauselt,  46  N.  Y.  Super.  Ct. 
23  (the  indorsement  by  a  firm  for  the  debt 
of  one  partner  secured  by  a  chattel  mortgage 
on  property  held  by,  and  released  to,  the 
firm). 

60.  Ooti^omia.— Scribner  v.  Hankc,  116 
Cal.  613,  43  Pac.  714;  Eobeon  e.  Hassett,  76 
Cal.  203,  18  Pac.  320,  9  Am.  SL  Rep.  103 
(surrender  being  presumed  from  part  pay- 
ment of  old  note). 

Indiana. —  Wright  r.  Hughes,  13  Ind. 
109. 


430, 


Minnesota. —  Osborne  v.  Doherty,  3S  Minn. 


a  N. 


.  111. 


"Sew  York. —  (Jueens  County  Bank  r 
vitt,  66  Hun  (N.  Y.)  647,  10  N.  Y.  Suppl. 
194;  Boiiie  Sav.  Bank  t>.  Kramer,  19  N.  Y. 
Wkly.  Dig.  337.  Although  defendant  who  had 
indorsed  the  old  note  was  not  liable  on  it. 
Hayes  v.  MestonJE,  9  Miac,  (N.  Y.)  705,  20 
N.  Y.  Suppl.  1114,  61  N.  Y.  St.  729. 

Tennessee. — Lookout  Bank  v.  Aull,  93  Tenn. 
646,  27  a  W.  1014,  42  Am.  St.  Rep.  934.  with 
other  sureties.  Notwithstanding  that  the 
notes  were  given  in  consideration  of  Con- 
federate treasui7  notes,  the  surrender  of  the 
notes  and  the  conaequeot  rslease  of  the  lia- 
bility of  the  assignor  "  with  recourse,"  was 
a  valid  consideration  for  new  notes.  Torbett 
1).  Worthy,  1  Heiak.   (Tenn.)   107. 

United  States. —  Pauly  t',  O'Brien,  69  Fed. 
460,  notwithstanding  a  probable  purpose  on 
the  payee's  part  to  evade  or  defraud  the  bank 
examiner  by  taking  the  new  note. 

61.  As  by  a  new  note  in  release  of  his  sub- 
stitute.    Compton  f.  Blair,  27  Mich.  397. 

62.  fl^CTilucfcy.— Rucker  v.  Wadlington,  6 
J.  J.  Marsh.   (Ky.)  238. 

IfiusacAuaeffa.— Hill  c.  Buckminster.  5 
Pick.   (Mass.)   3B1. 

Michigan.— Jetd  v.  Marvin,  41  Mich,  216, 
2  N.  W.  20,  and  payee  not  entitled  to  receive 
payroent. 

Xew  York. —  Troy  Bank  v.  Topping,  9 
Wend.  (N.  Y.)  273;  Schoonmaker  v.  Roosa, 
17  Johns.  (N.  Y.)  ■301;  Ten  Eyck  v.  Vander- 
poel,  8  Johns.   (N.  Y.)   120. 

Pennsylvania.— Paxaon  v.  Kields,  137  Pa. 
St.  385,  27  Wkly.  Notes  Cas.  (Pa.)  508,  20 
Atl.  lOlG,  21  Am.  St.  Rep.  888. 

Vermont.—  Sowles  p.  Sowles,  10  Vt.  181. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notea," 
I  1S7. 
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bands  of  Mb  repre8entati?e,"  or  forbearance**  or  release  obtained  from  ttic 
creditor,*  The  same  mie  applies  to  a  note  given  by  the  widow  m-  by  a  distrib- 
utee of  Die  estate  for  a  debt  of  tlie  deccaseo  baebaud  or  atweetor.  If  no  asset; 
are  received  from  the  estate  such  note  is  without  con«deration,  wbetlier  execDted 
by  widow"  or  heir;*'  but  a  valuable  interest  in  the  estate  or  aasets  actually 
received  from  it  will  support  such  a  note  by  the  lieir,"  by  the  widow,"  by  a 


63.  StevenBon  v.  Edwards,  27  T«.  Ann. 
302;  Byrd  v.  HoUoway,  6  Sm.  t  M.  (Miss.) 
199;  McGrath  v.  Barnea,  13  B.  C.  328,  38 
Am.  Rep.  687.  And  to  that  extent.  Germania 
Bank  v.  Micbaud,  62  Minn.  459,  66  N.  W. 
70,  54  Am.  St.  Rep.  653,  30  L.  R.  A.  286; 
Boyd  c.  Johnaton,  89  Tenn.  2S4,  14  S.  W.  804. 
And  the  adminiBtratcr  may  shon  that  the 
note  was  given  under  a  mistaken  impreuion 
as  to  the  extent  of  means  in  hia  bauds,  and 
that  in  fact  there  w-ere  no  true  assets  to  vhich 
tne  plaintiff  had  a  rif^t  to  look  for  payment. 
Smith  p.  Paris,  S3  Mo.  274. 

AdministratoE  de  Mn  tort. — So  as  to  assets 
in  the  hands  ol  an  adnunistrator  de  son  tort. 
French  u,  French,  81  Iowa  140,  59  N,  W. 
21. 

64.  Thompson  p.  Mangh,  3  Greene  (Iowa) 
342;  Rittanhouse  t>.  Ammennan,  64  Mo.  197, 
27  Am.  Kep.  21S. 

Forbearance  may  ke  implied  from  the  sur- 
reniler  of  intestate's  note  (Harrison  v.  Mc- 
Clelland, G7  Ga.  G31),  whether  enforoeable 
at  law  or  not  (Whitney  v.  Claiy,  145  Mass. 
156,  13  N.  E.  3B3;  Wilton  D.  Eaton,  127  Mass. 
174),  or  from  a  promise  to  pay  interest 
(Childs  0.  Monina,  2  B.  &  B.  460,  5  Moore 
C.  P.  282,  23  Rev,  Rep.  613). 

65.  Harrison  ■s.  McClelland.  67  Ga.  S31; 
Wilton  t.  Eaton,  127  Mass.  174. 

66.  kXahawA. —  Hetherington  C.  EIkou,  46 
Ala.  297,  irticre  the  widow  had  signed  hus- 
band's not«  as  surety.  A  fortiori  this  is  so 
where  the  nou  was  obtained  from  the  widow 
by  false  representations  aa  to  her  liability. 
MauU  V.  Vaughn,  45  Ala.  134.  On  the  other 
hand  the  surrender  to  a  widow  of  a  claim 
against  her  deceased  huahand,  and  the  release 
of  the  husband's  estate  from  all  liability 
thereon  has  been  held  to  be  a  sufficient  con- 
sideration to  uphold  a  note  given  by  the 
widow  in  payment  of  the  claim,  although  the 
husband's  estate  may  have  been  absolutely 
insolvent  at  the  time.  Nowlin  c.  Wesson,  93 
Ala.  609,  8  So.  800. 

ifiitsocAuseJts. —  Williams  v.  Nichols,  10 
Graj;   (Mass.)   83. 

Ki«ai«sippt. —  Robertshaw  c.  Eanway,  52 
Miss.  713,  bolding  that  where  a  firm  debt  has 
survived  against  the  surviving  partner,  a 
note  given  for  it  by  the  deceased  partner'a 
widow  is  without  vj,nd  consideration. 

Hebraaka.—  Fellers  y.  Penrod,  G7  Nebr, 
463,  77  N.  W.  1085,  although  widow  had  made 
partial  payment. 

Veio  Ymk. —  Turner  v.  Sheridan,  32  Misc. 
(N.  Y.)  233,  65  N.  Y.  Suppl.  791,  although 
she  had  in  the  husband's  lifetime  given  an 
invalid  note  as  his  surety. 

Pennm/Iuanio. —  Kircher  p.  Sprenger,  4  Pa. 
Dist.  144.  Notwithstanding  forbearano*  t^ 
[III,  B,  2,  a,  (m).  (d).  (2)] 


reason  thereof  t«  husband's  insolvent  eata(«. 
Paxson  V.  Nields,  137  Pa.  St.  385,  20  AU. 
1018,  21  Am.  St.  Rep.  888. 

See  7  Cent.  Dig.  tit.  "Bills  and  Note),- 
f  197. 

67.  McElven  c.  Sloan,  68  Ga.  208;  Sohroe. 
der  B.  Fink,  60  Md.  436;  Peck  P.  Burwell,  48 
Hun  (N.  Y.)  471,  1  N.  Y.  Suppl.  33,  18 
N.  Y.  St.  471.  Especially  if  the  debt  of  the 
ancestor  was  barnd  by  limitatioo  at  his 
death.  Didlake  r.  Eobh,  1  Woods  (U.  S.) 
680,  7  Fed.  Cas.  No.  3,899. 

Bnt  tbe  distributee's  note  win  kind  him 
wliere  the  decedent's  estate  is  thereby  dis- 
charged (Bissinger  P.  Lawson,  57  Miss.  36), 
where  the  decedent's  note  is  aurrendered 
(Union,  etc.,  Bank  p.  Jefferson,  101  Wia.  4St, 
77  N.  W.  88B),  or  if  forbearance  is  thereby 
obtained  for  the  estate  on  a  mortgage  giv«n 
1^  the  deceased  (Blackwood  p.  Bowen,  43  III 
App.  320). 

68.  Coldron  v.  Rhode,  7  Ind.  161 ;  WMtne; 
p.  Clary,  146  Mass.  166,  13  N.  E.  3S3  (sole 
heir  and  administrator;  and  original  note 
surrendered)  ;  Nye  p.  Cbace,  139  I>Iaas.  379, 
31  N.  E.  736  (administrator  and  sole  dis- 
tributee) .  And  where  an  executor,  entitled 
to  certain  commissions,  and  having  two  years 
to  close  up  an  estate,  delivered  up  certain 
assets  to  an  heir,  under  an  arrangement  with 
the  other  heirs,  before  the  expiration  of  such 
time,  on  receiving  the  heir's  note  for  such 
commissions,  there  was  a  sufficient  considera- 
tion for  the  note.  Rick^  p.  Morrison,  Si> 
Mich.  139,  37  N.  W.  66. 

69.  French  p.  French,  91  Iowa  140,  59 
N.  W.  21.  Especially  if  the  estate  is  re- 
leased (HizoQ  V,  Eetberington,  57  Ala.  16.1 
[orerrwiinfl  46  Ala.  297];  Taylor  c.  Clark. 
(Tenn.  Ch.  1896r  35  S.  W.  442)  and  if  she 
is  also  entitled  to  administer  on  it,  and  the 
creditor  also  relinquished  his  right  to  ad- 
ministration (Carpenter  P.  Page,  144  Uasj. 
315,  10  N.  E.  853).  So  too  where  there  wu 
community  property  which  came  to  the  widoir 
(Mull  p.  Van  Trees,  60  Cal.  647),  and  wbera 
the  widow  elects  to  take  under  her  husband's 
will  as  sole  beneficiary  and  without  admin- 
istering on  the  estate  proceeds  to  sell  the  as- 
sets and  pay  debts,  a  note  given  by  her  for  a 
debt  of  testator,  by  which  the  time  of  pay- 
ment is  extended,  has  a  sufficient  considera- 
tion, although  her  election  is  afterward  act 
aside  and  letters  granted  to  an  administratM' 
pum  testomento  omnew}  to  whom  she  it  re- 
quired to  turn  over  the  assets  in  her  handi 
(Kayser  t.  Hodopp,  116  Ind.  428,  19  N.  £. 
287). 

On  the  other  hand  mere  tempeiair  poMif- 
■ion  of  her  husband's  estate,  not  derived  in 
any  way  from  the  creditor,  will  not  support 
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devisee  of  land  which  ia  liable  by  statute"  or  by  the  tennB  of  tlie  will"  for  the 
decedent's  debts,  by  distributees  under  their  agreemeDt  among  themselves  after 
decedent's  death  J"  or  by  a  devieee  who  has  maBe  himself  liable  by  his  promise  to 
the  decedent  in  his  lifetime.'^ 

(3)  Of  Neab  Relative  oh  "Wakr.  Even  the  debt  of  the  maker's  son,  without 
release  or  forbearance,  is  not  a  snfficieot  consideration  for  the  father's  note.^*  So 
of  tlie  debt  of  the  father,  for  the  eon's  note,"  or  the  debt  of  a  ward,  for  the  note 
of  his  gnardian." 

(rv)  Indemnity.  Indemnity  to  a  surety  is  snfGcient  consideration  for  a  note 
miide  to  him  by  his  principal,"  as  is  an  indemnity  to  the  creditors  of  a  corpora- 
tion which  is  made  payee  of  the  note."     Bnt  the  maker  cannot  be  interested  as  a 


%  note  t?  ber  to  bim.    WatBon  v.  BejmolcUi, 
54  Ala.  191. 

70.  YLaytKC  r.  Hodopp,  116  lad.  428,  10 
N.  E.  297. 

71.  By  specikl  test&nieiitarj  charge  of  the 
debt  for  which  the  note  was  giTea  (R^nolda 
t.  KeTnolds,  92  Ey.  GSe,  13  Kj.  L.  Rep.  TS3, 
la  S.  W.  617)  or  of  debts  generally  (McCor- 
mal  D.  Sedden,  46  Nebr.  776,  65  N.  W.  S8t, 
and  estate  released  by  creditor}. 

78.  Egaa  u.  Egan,  55  Hun  (N.  Y.)  810,  S 
N.  Y.  Suppl.  899,  30  N.  Y.  St.  167,  where  the 
note  waa  given  by  one  distributee  to  another 
for  her  share  of  payments  made  by  another 
under  this  agreement  in  excesi  of  the  sjmeta 
of  the  estate.  So  a  not«  for  executor's  com- 
missions given  under  such  an  agreement  and 
in  his  surrender  of  available  assets  in  hii 
hands.  Rickey  v.  Morrison,  69  Mich.  139,  37 
N,  W.  66. 

73.  Buckingham  V.  Clark,  61  Conn.  204,  23 
AtL  1086. 

71.  Potter  V.  Earnest,  46  Ind.  416  (son 
Utble  for  bastardy  case  but  not  released) ) 
MansSeld  K.  Corbin,  2  Cusb.  (Mass.)  ISl  {the 
■on  being  then  of  age) ;  Security  Bank  v. 
Bell,  32  Minn.  409,  21  N.  W.  470  (mh)  being 
insolvent) ;  Conmey  v.  Macfarlane,  97  Pa. 
St  3S1  (money  stolen  by  the  eon  but  no 
threat  or  promise  as  to  prosecution  by  the 
payee). 

76.  Cook  V.  Bradl^,  7  Conn.  67,  18  Am. 
Dec  79  (for  necessaries  previously  furnished 
to  the  father)  ;  McElven  v.  Sloan,  66  Ga. 
208  (where  the  father  had  died  bankrupt) ; 
Murphy  r.  Eeyes,  39  N.  Y.  Super.  Ct  13 
(where  the  note  was  for  the  payee's  accom- 
modation only). 

76.  Wright  r.  Byrne,  129  Cal.  614,  62  Pac. 
176;  Wren  V.  Hoffman,  41  Miss.  616  (guard- 
ian having  no  assets). 

77.  FUly  p.  Brace,  1  Root  (Conn.)  607; 
Simmons  Hardware  Co.  r.  Thomas,  147  Ind. 
313,  46  K  E.  646;  Swift  v.  Crocker,  21  Pick. 
(Ifasa.)  241 ;  Little  v.  Little,  13  Pick.  (Mass.) 
426.  And  the  note  may  be  given  by  the  prin- 
cipal to  the  surety  after  the  surety  has  in- 
curred the  liabili^  and  on  his  demand  for 
■  discbarce.  Mercer  v.  Lancaster,  6  Fa.  St. 
160. 

It  is  also  snffldent  consfdeiation  for  a  note 
made  to  indemnify  an  indorser  (Hapgood  n. 
Wellington,  136  Mass.  217;  Gardner  «.  Web- 
ber, 17  Pick.  (Mass.)  407;  Merchants',  etc., 
Nat  Bank  t>.  Cumlngs,  149  N.  Y.  360,  M 
[«] 


N.  E.  173),  a  note  to  an  agent  for  liability  in- 
curred \xs  bim  in  bis  principal's  business 
(Powell  ti.  McCord,  121  111.  330,  12  N.  E, 
202),  or  a  note  made  by  one  surety  to  his  co- 
surety for  his  indemnity  (Ayer  c.  Tilton,  42 
N.  H.  407). 

Where  such  a  note  is  given  to  two  snietlM 
to  secure  them  against  various  joint  liabili- 
ties and  several  liabilities  as  surety,  their 
implied  agreement  to  apply  the  proceeds  of 
the  note  bo  such  debts  is  aufflcient  considera- 
tion for  the  note.  Hapgood  r.  Policy,  36  Vt 
649. 

Conversely,  the  agreement  to  indemnify  him 
is  itself  sufficient  consideration  to  support 
the  liability  assumed  by  an  accommodation 
joint  maker  (Rutledge  C.  Townsend,  38  Ala. 
706),  by  a  co-maker  who  signs  the  note  after 
Eta  delivery  to  the  payee  ( Sargent  r.  Robbins, 
19  N.  H.  672),  or  by  a  third  person  who  in- 
dorses a  note  for  the  maker  before  its  de- 
livery to  the  payee  (Stone  t>.  White,  8  Gray 
(Mass.)  689)  ;  but  a  note  by  the  indorser  to 
the  accepter  of  '\  bill,  after  its  payment  by 
the  accepter,  is  without  consideration  unless 
the  indorsement  was  made  for  the  purpose  of 
saving  the  accepter  harmless  from  his  accept- 
ance, and  the  note  was  given  in  pursuance  of 
that  understanding  ( Sowerwein  e.  Jones,  7 
Gill  k  J.  (Md.)  33S). 

Hot  conditional  on  payment. —  The  object 
of   such   indemnity   being   to   secure   against 

f resent  liability  as  well  as  eventual  damage, 
he  right  of  recovery  is  said  to  be  complete 
when  the  liabilitp  of  the  indorser  or  surety 
has  become  fixed.  Filly  o.  Brace,  1  Root 
(Conn.)  507;  Hapgood  p.  Wellington,  130 
Mass.  217;  Merchants',  etc!,  Nat.  Bank  r. 
Cumings,  149  N.  Y.  380,  44  N.  E.  173  [amrm- 
ing  79  Hun  (N.  Y.)  397,  29  N.  Y.  Suppl.  782, 
61  N.  Y.  St.  345Ji  Belloni  e.  Freeborn,  63 
N.  Y.  383;  Branch  v.  Howard,  4  Tez.  Civ. 
App.  271,  23  8.  W.  47S.  Contra,  Bonim  V. 
Reed,  73  Mo.  461. 

78.  Thus  a  premium  note  given  to  a  mutual 
insurance  company  under  the  statute  to  se- 
ildera   '      "^      -   ■ 


)  policy-boldera  i 


mpwiy  1 


Mar.  Ins.  Co.  v.  Farrar,  66  Me.  133;  Maine 
Mut.  Mar.  Ina.  Co.  v.  Blunt,  64  Me.  95 ;  How- 
land  V.  Myer,  3  N.  Y,  290;  Hope  Mut  L.  Ins. 
Co.  r.  Perkins,  4  Rob.  (N.  Y.)  182  [a/^irmei 
in  36  N.  Y.  404,  2  Abb.  Dec.  (N.  Y.)  383] ; 
Brouwer  v.  Appleby,  1  Sondf.  (N.  Y.)  168) 
[in.  B.  2.  a.  (nr)] 
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mere  volonteer,  witbont  other  interest  or  coneideratton,  in  furnishing  indemnity 
against  loaeea ; '"  and  in  general  if  a  note  is  ^ven  merely  as  indemOitT  against  ■ 
loss  which  may  ensne  to  the  payee  from  a  contemplated  act  of  the  loaKer,  and  the 
act  is  not  done  and  the  liabihty  of  loss  not  incarred,  there  will  be  no  oonsiden- 
tion  for  the  note." 

b.  Propertj  —  (i)  Propsbtt  PimcHASSD  —  (a)  /»  Oaiertd..  Property  pnr 
chased  is  a  enfficient  consideration  for  commercial  paper ; "  and  an  aeeignment  of 
property  will  support  an  acceptance  or  note  by  tbe  afisignee  for  the  assigDor^B  debt.'* 

ftud  altliough  tbe  oompuij  beoomes  inaolvent 
before  the  issue  of  tbe  policy  (Howard  v. 
Palmer,  64  Me.  80). 

79.  Dexter  Sav.  Bank  t>.  Copeland,  77  Me. 
263  (a  note  by  the  treasurer  of  a  company 
given  to  secure  it  againat  losses  for  wbicn  be 
is  in  uo  way  responsible)  ;  Agricultural  Bank 
V.  Kobinsoa,  24  Me.  274,  41  Am.  Dec.  3S6 
(bolding  tliat  where  a  note  is  raade  to  a  cor- 
poration to  c>eiite  apparent  assets,  a  valid 
consideration  is  oeeessary  at  tbe  time  of  mak- 
ing tbe  contract;  and  tbat  no  injurious  con- 
sequences to  the  parties  or  to  others  which 
may  afterward  happen  from  its  use  can  con- 
stitute a  legal  consideratioa  for  it). 

80.  Iowa  College  v.  Hill,  12  Iowa  462. 

81.  The  consideration  was  anfiGdeiit  where 
tbe  paper  was  (^veu  for  a  certificate  of  stock 
in  an  incorporated  company  (Uagee  v.  Sand 
Creek  Turnpike  Co.,  45  Ind.  366;  Knarr  o. 
Sand  Creek  Turnpike  Co.,  4S  lad.  278),  al- 
though of  doubtfiU  value  (Findley  r.  Cowlea, 
63  Iowa  3S9,  61  K.  W.  B9S).  and  although 
it  was  kept  in  tbe  posaeasion  of  the  seller  and 
on  non-payment  of  tbe  note  was  sold  and  the 
prooeeda  applied  on  the  note  (Wyatt  v.  Jaek- 
son,  56  Minn.  S7,  S6  N.  W.  6T8)  ;  for  a  con- 
veyance of  land,  to  which  the  title  was  partly 
legal  and  partly  equitable  (Ervin  C.  Morris, 
26  Kan.  664)  ;  for  a  license  and  royalties 
under  a  verbal  aeeignment  of  a  patent  right, 
which  vested  in  the  assignee  an  equitable  right 
to  grant  licenses  and  collect  royalties  (Burke 
V.  Partridge,  68  N.  E.  349)  ;  for  an  equity 
of  redemption  in  land  subject  to  a  mortgage 
{Hoyt  e.  Bradley,  27  Me.  242;  Fletcher  0. 
Chase,  16  N.  H.  38)  and  where  tbe  mortgage 
was  assumed  in  the  transfer  but  not  yet  de- 
livered (Fitzgerald  v.  Barker,  13  Mo.  App. 
102),  but  the  mortga^'s  right  to  redeem 
from  a  sheriff's  sale  will  not  support  a  note 
to  the  mortgagor  payable  if  he  redeems  (Jes- 
aup  V.  Trout,  77  Ind.  1S4)  ;  for  bonds  placed 
in  the  hands  of  the  drawee  with  liberty  to 
him  to  use  them  meanwhile,  and  to  sell  them 
on  non-payment  (Moore  v.  Ward,  1  Hilt. 
(N.  y.)  337)  ;  for  goods  sold  with  a  condition 
that  the  title  waa  not  to  pass  until  full  pay- 
ment (Fleetwood  v.  Doraey  Mach.  Co.,  BG 
Ind.   491 )  ;   or  for  the  beneflcial   interest   in 

gnds  sold  to  a  third  person  (McMorris  V. 
emdon,  2  Bailey  (S,  C.)  G6,  21  Am.  Dec 
S16) .  So  a  note  may  be  made  to  a  wife  for  a 
deed  from  her  husband  (Rutland  V.  Brister, 
63  Miss.  683),  and  tbe  joinder  of  a  wife  in 
her  husband's  deed  is  sufBcient  oonsideration 
for  a  not«  to  her  (Friermood  t.  Pierce,  17 
Ind.  461  [another  note  being  surrendered 
which  waa  given  for  a  conveyance  of  the  laud 


without  her  signature] ;  Muse 
SB  Ind.  App.  360,  62  N.  E.  1022;  Qraves  C 
rill,  B.  2.  a.  (R)] 


with  ner  money  in  his  name])  ;  a  note  may 
be  made  to  tlie-  agent  of  the  seller  in  etHi- 
aideration  of  bis  receipt  for  tbe  amonnt  of 
hia  commiasion,  to  operate  as  part  payment 
of  the  purchaae-mont?  (Barctu  t>.  Elliott,  9& 
Ind.  601),  or  in  consideration  of  bis  share  of 
the  purebaae-money  reserved  to  him  by  sgree- 
ment  as  a  del  credere  agent  (Eastman  t. 
Brown,  32  lU.  63),  or  by  a  lessee,  after  lease 
executed,  and  possession  taken  under  it  for  a 
bonus  for  tbe  laaae  and  flxturea,  in  pnrsaaiies 
of  a  previous  agreement  (Austin  V.  Bo^  £4 
Pick.  (Mass.)  64). 

The  coniidsratiou  was  insaffident  wkett  the 
paper  was  given  for  possession  of  tbe  maker's 
own  goods  which  were  wrongfully  withbdl 
(Whiter.  Heylman,  34  Pa.  St.  142),  or  forth* 
delivery  of  a  valuable  paper,  t«  which  the  per- 
son in  possession  bod  no  claim,  but  which  be- 
longed to  another,  although  tbe  note  wis 
made  payable  to  a  third  person  (McCaleb  t. 
Price,  12  Ala.  763) ;  and  the  mere  delivery  of 
goods  to  one  person  upon  the  order  of  another 
will  not  furnish  a  coDsideratioa  for  a  due-bill 
obtained  by  artiflce  from  tbe  person  to  whom 
tbe  goods  were  delivered  CHuyer  v.  Oallnp, 
13  Wis.  63B).  So  of  an  agreement  to  sdl 
land,  the  title  to  which  was  in  another  un- 
der option  to  the  seller,  the  agreement  recit- 
ing that  the  seller  was  "  possessed  and  seiwd 
in  fee"  (Cobum  v.  Haley,  57  Me.  346),  of 
the  release  of  her  homestead  right  by  the  wife 
where  She  subsequsitly  acquires  a  new  right 
of  homestead  in  another  estate  (Ninu  e. 
Bigelow,  45  N.  H.  343),  or  of  a  gT«nt  of  the 
sole  and  exclusive  right  to  sell  and  dispoM 
of  all  goods  manufactured  by  the  patentee, 
under  certain  letters  patent,  in  a  certaia 
county,  the  patentee  being  under  no  <Aligx- 
tion  to  furnish  the  article  for  sale  (Cool  f. 
Ouningham,  26  S.  C.  136). 

8S.  Whether  the  assignee  signs  as  origins] 
maker  (Parsons  v.  Clark,  132  Mass.  669),  m 
accepter  (Olds  Wagon-Works  r.  Coombs,  124 
Ind.  62,  24  N.  £.  689),  or  aa  an  additiMuI 
maker  after  delivery  of  the  note  (Arlingtoa 
First  Nat.  Bank  r.  Cecil,  23  Oreg.  68,  31  Pae. 
61,  32  Pac  393). 

A  transfer  of  the  araett  of  an  old  firm  t» 
the  new  firm  will  support  a  note  given  by  tba 
new  partner  to  the  retiring  partner  for  his 
interest  Richardson  c.  Hinck,  48  N.  Y.  App. 
Div.  531,  62  N.  Y.  Suppl.  1073. 

The  assent  of  an  Insurance  company  to  x 
tianafer  of  a  policy  of  insurance  as  security 
for  A's  indorsement  will  support  A's  indorse- 
ment of  the  policy-holder'B  note.  Equitable 
Mar.  Ins.  Co.  t.  Adams,  173  Haas.  430,  G» 
N.  E.  883. 

The  asHxameat  of  a  coatiact  with  a  nB- 
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So  the  mere  qnitclaim  of  an  interest  in  land  is  fiafficient,"*  and  s  Dote  may 
be  giren  as  collateral  for  the  payment  for  goods  pQrchased ;  **  bnt  if  the  note 
is  intended  to  be  a  mere  receipt  or  memorandum  of  property  transferred  to 
the  maker  for  a  special  pnrpoee  it  may  be  without  consideration  in  the  payee's 
bands."  The  note  may  be  given  for  the  sale  of  an  improvement  erected  by 
pennission  on  the  lands  of  another,"  or  even,  by  way  of  estoppel,  for  an  improve- 
ment erected  on  public  lands,"  or  it  may  be  for  a  right  of  entry  on  pnblia 


imA  oompany  for  the  right  to  truufer  (rdght 
uid  puaengen  >«rou  a  river  is  »,  good  oon- 
Dderation  (Early  V.  Seed,  60  Mo.  G28),  u 
ii  th«  ■aaignment  of  a  contract  wherein  the 
ptjee  hi4  really  no  anigiiable  interest,  the 
maker  having  derived  therefrom  all  the  ad- 
nntagea  of  an  operative  oaaignnient  (Hud- 
Mm  r.  Busby,  48  Mo.  35). 

S3.  Bonney  e.  Bmith.  17  111.  S3t ;  Moiuon 
«.  Tripp,  81  Me.  24,  16  Atl.  327,  10  Am.  St. 
Bcp.  23S;  Billingaley  f.  Niblett,  S6  Miu.  S37. 

A  deed  for  the  pa.yee'i  "  lisht,  title,  and  in- 
tneit"  is  sufficient  (Doyle  v.  Kuapp,  4  ni.  334; 
Abbott  t>.  Chase,  TS  Me.  83),  in  the  absence 
of  fraud  (Perkins  f.  Bmnford,  3  N.  H.  622), 
although  such  interest  turns  out  to  be  value- 
kst  (Clai^  e.  Sigoumey,  17  Conn.  511;  Mul- 
len V.  Hawkins,  141  Ind.  363,  40  N.  E.  797). 
6o  ■  note  to  A  by  B  who  claimed  under  his 
warranty  deed  will  be  supported  by  a  subse- 
qoent  quTtclaim  obtained  t^  A  from  a  )udg- 
nent  creditor,  the  quitclaim  title  Inuring  to 
B  only  by  way  of  estoppel  under  the  warranty 
to  him  (Bochelder  v.  Lovely,  69  Me.  33), 
■nd  where  the  note  was  given  for  the  pur- 
poae  and  the  outstanding  title  purchased  by 
tlie  cramtor,  it  is  a  sufficient  consideration 
for  the  note,  notwithstanding  that  under  the 
eorenants  in  his  deed  any  subsequently  ac- 

S aired  title  would  innre  to  the  grantee's  bene- 
t;  and  the  latter  will  not  be  allowed  to 
set  up  ignorance  ol  the  law  In  that  respect 
(Catsell  t>.  Ross,  33  111.  244,  B5  Am.  Dec. 
270). 

The  sssigBmeBt  of  a  ■heritPa  certificate  of 
uVe  of  real  property  to  the  purchaser  is  a 
■ofBeient  consideration  for  a  promissory  note 
(Packwood  0.  Claric,  2  Sawy.  (U.  S.)  646,  IS 
Fed.  Gas.  No.  10,696),  although  subject  to 
an  unexpired  right  of  redemption  (Ward  v. 
Packard,  18  Cal.  391). 

A  release  of  dower  is  a  sufficient  considera- 
tion for  a  note,  although  the  dower  was  after- 
ward forfeited  l^  a  divorce  for  adultery 
(Nichols  V.  Nicbofi,  136  Mass.  266] ,  notwith- 
■tandii^  the  fact  that  it  may  be  defeated  by 
an  earlier  trust  deed  in  which  she  had  joined 
with  her  husband  (Sykes  v.  Chadwick,  18 
Wall.  (U.  S.)  141,  21  L.  ed.  824),  and  even 
if  nude  after  divorce  in  compliance  with  a 
previous  agreement  (Chapin  V.  Chapin,  13S 
Mass.  3S3),  or  released  before  it  has  been 
assigned    (Todd   v.   Bealty,   Wri^t    (Ohio) 

Clsin  to  bonesteod. —  It  is  sufficient  if  a 
claim  to  homeetead  as  a  settler  on  public 
lands  la  released  (Moore  c.  Helntoeb,  6  Kan. 
39;  Pazton  Cattle  Co.  r.  Arapahoe  First  Nat. 
B«4c,  SI  Nebr.  «S1,  83  N.  W.  271,  69  Am. 
B^  802),  relinquialted  to  tbe  government  ao 


as  t«  enable  the  maker  to  locate  the  land 
(McCabe  t>.  Caner,  68  Mich.  182,  3S  N.  W. 
901),  or  transferred  to  the  maker  (Savoy  p, 
Brewton,  3  Tei.  Civ.  App.  336,  22  S.  W.  685). 
This  is  not  a  valid  consideration,  however, 
after  the  entry  has  been  abandoned.  McCol- 
lum  C.  Edmonds,  lOS  Ala.  322,  19  So. 
601. 

The  release  of  «  tax-title  which  was  after- 
ward held  In'  the  courts  to  be  void  is  suffi- 
cient. Perkina  e.  Trinka,  30  Minn.  241,  IS 
N.  W.  116. 

The  ultra  vires  sale  of  a  ferry  franchise  by 
a  municipal  oorporation  has  been  held  to  bo 
sufficient  consideration  for  a  note.  Carpenter 
p.  Mintum,  0  Lans.   (N.  Y.)   66. 

The  sarrender  of  possessian  of  lands  by  ona 
in  possession  under  a  bona  fide  claim  of  some 
interest  therein  is  a  sufficient  coosideratioa 
(Harms  v.  Aufleld,  79  IlL  267),  although  tba 
maker  of  the  note  had  already  obtained  an. 
arbitrator's  award  entitling  him  to  possession 
(Hair*.  Brown,  16  Johns.  (N.  Y.)  194).  It 
has  been  held,  however,  that  a  sale  and  con- 
veyance of  real  estate  in  the  adverse  posses- 
sion of  a  third  person,  made  by  commissioners 
under  an  order  of  oourt  in  a  suit  for  partition, 
is  not  a  valid  consideration  for  a  note  given 
for  the  purchase-money.  Martin  f.  Face,  tt 
Blackf.  (Ind.)  69. 

64.  Fenby  e.  Pritchard,  2  Sandf,  (N.  Y.| 
IBl.  So  the  assignment  of  a  bill  of  lading, 
although  the  cargo  covered  by  it  proved  to  bs 
of  very  little  value.  Kelly  o.  Lynch,  22  Cal. 
«61. 


Mo.  297  (a  note  intended  as  a  mere  receipt 
for  goods  deposited  with  the  maker  to  in- 
demnify him  as  security  for  a  debt  of  thft 
payee). 

86.  Washband  i:  Washband,  24  Onn.  600^ 
Freeman  v.  Holliday,  Morr.  (Iowa)  80. 

87.  The  maker  of  the  note  taking  the  land 
warrant  in  his  name.  Sherrer  r.  Bullock,  23 
Ark.  729;  Lapham  v.  Head,  21  Ean.  332; 
Brooke  c.  Hiatt,  13  Nebr.  603,  14  N.  W.  480. 
So  even  for  an  improvement  located  on  the 
section  which,  by  act  of  congress,  was  vested 
in  townships  for  school  purposes,  since  ths 
sale  is  operative  only  as  to  the  improvement, 
and  has  no  effect  on  the  title  to  the  land 
(Hughe*  e.  Sloan,  8  Ark.  146),  and  the  act 
of  congress  giving  the  president  power  to 
direct  the  settler's  removal  does  not  invali- 
date a  sealed  note  ^ven  for  improvements 
made  by  him  on  public  lands  (Hill  t>.  Smith, 
Uorr.    (Iowa)    70).     Other  cases  have  held 


[UI,  B.  2,  b,  (I),  (A)] 
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lands."  The  sale  of  the  property  may  even  be  in  violaticm  of  a  condition  in  the  titie 
deed,  not  yet  forfeited  by  reentry^"  or  Bnbject  to  aetatatory  penalty  onder  a  liceBBe." 
The  property  may  have  been  sold  with  a  repngnant  condition  in  the  tmusfer 
Instranjent  itself,  inserted  by  mistake  or  frand,*^  with  a  taint  of  frand  in  the 
original  contract,  afterward  made  valid  by  transfer  to  a  hona  fide  holder,"  or 
after  breach  by  tile  Bcller  of  another  contract  of  sale  whidi  was  more  favorable  to 
the  maker  of  the  note."  Or  the  note  may  have  been  given  to  a  selling  agent  who 
had  no  authority  togive  credit." 

St)  Ti^  emd  Value.  There  mnst  be  a  real  or  supposed  value  to  tlie  right 
ing  transferred  at  the  time  of  transfer,"  as  well  as  a  transferable  right  or 
interest  in  the  transferrer"  and  a  valid  transfer."  If,  however,  the  property  sold 
is  a  valid  object  of  ownership  it  is  sufficient.  It  may  be  an  intangible  right,  such 
as  an  expected  profit  released ;"  it  may  be  a  contingent  and  future  interest  in 
land ;"  or  the  note  may  be  given  for  a  Bnbscription  to  stock  of  an  incorporated 


tt  note  lor  iuch  sale  to  be  valid,  if  coupled 
with  the  sale  of  an  inchoate  homestead  or 
other  possesioiy  right  (Paiton  CattU  Co.  *, 
Arapahoe  Firat  Nat.  Bank,  21  Nebr.  621,  33 
N.  W.  271,  59  Am.  Rep.  862)  or  of  a  right 
of  preemption  (Biyan  v.  Qlaaa,  6  La.  Ann. 
740,  64  Am.  Dec.  STS;  Norman  c.  Ellia,  S 
I^.  Ann.  693). 

In  Mme  of  the  cailiet  CJIKS  it  was  held 
that  the  sale  of  an  improvement  made  by  a 
aettler  on  public  lands  could  not  be  treated 
as  a  valid  consideration  for  a  note  (Duncan 
V.  Hall,  9  Ala.  128;  Merrell  p.  Legrand,  I 
How.  (Miss.)  150),  especially  where  .there 
-was  no  right  of  preemption  (Lindsej  t>.  Sel- 
lers, 20  Miss.  169)  and  where  the  improve- 
ments were  trilling,  and  were  not  made  by 
the  payee  and  the  note  was  in  fact  made  to 
induce  him  not  U>  bid  on  the  land  (Messen- 
ger V.  Miller,  2  Finn.  (Wis.)  60).  So  too 
■  where  the  pretended  vendor  is  a  mere  traa- 
passer.    Stafford  v.  Anders,  6  Fla.  34. 

88.  Thompson  v.  Hanson,  23  Minn.  464, 
11  K.  W.  S6.  But  not  where  it  has  been  al- 
ready abandoned.  MeCollum  v.  Edmonds,  109 
Ala.  3Z2,  19  So.  601.  So  too  a  mining  claim. 
Smith  V.  Gillen,  52  Ark.  442,  12  8.  W.  1073, 
although  coupled  with  a  subscription  to  a 
propoeed  corporation  which  waa  never  or- 
ganized. 

39.  Spear  e.  Fuller,  S  N.  H.  174,  28  Am. 
Dec.  SSI,  where  a  note  was  assigned  aotwith- 
atanding  a  covenant  againat  assignment. 

90.  Rahter  e.  Lancaster  First  Nat.  Bank, 
■92  Pa.  St.  393,  where  whisky  was  sold  by  a 
distiller  under  a  broker's  license, 

91.  Ah  where  the  condition  avoided  the 
deed  if  the  note  were  paid  at  the  time  men- 
tioned.    Hodsdon  V.  Smith,  14  N.  H.  41. 

93.  Payson  P.  Whitcomb,  16  Pick.  (Maaa.) 
212. 

93.  Goebel  p.  Linn,  47  Mich.  439,  11  N.  W. 
S84,  41  Am.  Bep.  723. 

94.  Andover  r.  Kendrick,  42  N.  E.  324. 

95.  Thus  where  C  gave  hie  note  to  B  for 
B's  share  of  the  claim  of  B  and  C  against 
A,  it  is  aufflcient,  although  it  was  given  on 
Teceipt  hy  C  of  A's  note  for  the  entire  claim, 
which  proved  to  be  worthless.  Harvey  t, 
Laflin,  2  Ind.  47T. 

96.  The  agreement  to  convey  a  public  land 
patent  is  sulBcient  in  spite  of  an  oatstaoding 

[III.  B.  2.  b.  (I).  (A)] 


Allen,  2  Fla.  403,  60  Am.  Dec  261. 

87.  To  a  party  capable  at  law  and  not 
therefore  at  common  law,  a  sale  to  a  married 
woman  (Little  v.  Shee,  2  B.  dt  Ad.  811,  1 
L.  J.  K.  B-  12,  22  E.  C.  L.  341).  altboD^ 
this  is  now  in  general  sufficient  (Williams  v. 
WUhard,  I  Colo.  App.  212,  23  Pac  20).  So 
too  a  married  woman  s  not«  as  surety  for  her 
husband,  obtained  by  threat  of  litigating  ha 
title  to  the  land  mortgaged  by  her  as  security 
for  the  note  (Warey  f.  Forst,  102  Ind.  205, 
26  N.  E.  87),  notwithstanding  desertion  1^ 
her  husband  and  ratification  by  her  after  di- 
vorce (Hayward  c.  Barker,  52  Vt.  429,  36 
Am.  Sep.  762);  but  in  general  the  renewal 
of  a  married  woman's  note  after  the  remoTal 
of  the  disability  of  coverture  is  for  a  suffi- 
cimt  consideration  (Goulding  c.  Davidsoa, 
26  N.  Y.  604 1  Barton  o.  Beer,  35  Barb. 
(N.  Y.)  78;  Spitz  p.  Fourth  Nat.  Bank,  6 
Lea  (Tenn.)  641;  Hubbard  e.  Bugbee,  55 
Vt.  606,46  Am.  Bep.  637). 

By  dne  authority. —  Where  the  agreement 
was  hy  an  unautlioriEed  agent,  but  it  was 
afterward  ratified  by  the  principal,  it  is  suf- 
ficient. Saeo  Mfg.  Co.  e.  Whitney,  7  Ue. 
256. 

98.  Smock  v.  Plerson,  68  Ind.  405,  34  Am. 
Rep.  269;  Corkery  v.  Boyle,  8  Mart  N.  a 
(La.)  130  (coupled  with  a  surrender  b;  the 
salesman  to  his  principal,  who  made  Um 
note,  of  the  goods  out  of  which  the  contMi' 
plated  profit  was  to  be  made)  ;  Searing  r. 
Tye,  4  E.  D.  Smith   (N.  Y.)   197. 

99.  Brooks  v.  Wage,  8S  Wis.  12,  64  N.  W. 
997.  This  is  true  of  an  expectancy  in  tlM 
estate  of  the  payee's  deceued  father,  al- 
though the  estate  proves  to  be  insolvent  oi 
settlement  in  court  (Jackson  c.  Camell,  2 
Pa.  Co.  Ct.  468;  Oiddingfl  v.  Qiddings,  Si 
Vt.  227,  31  Am.  Rep.  082]  ;  but  it  is  danbl- 
ful  whether  this  is  true  of  a  release  of  tht 
expectancy  in  the  estate  of  a  living  persM, 
without  his  knowledge  and  easent  (Poor  r. 
Haaleton,  16  N.  H.  504),  and  it  has  been  brid 
that  a  note  given  by  the  father  to  a  xffl.  oB 
condition  of  the  son's  relinquishing  hii  in- 
terest in  the  father's  estate,  is  without  ial- 
flcient  cDnsideration  (Loriug  r.  Sunuwr,  O 
Pick.  (Mass.)  96). 
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company '  or  to  the  capital  of  the  maker's  firm,*  or  in  payment  of  initiation  or 
mcitiberBhip  fees  in  a  society.'  Bnt  the  property  sold  cannot  be  wholly  without 
leeal  title  or  value,*  snch  as  a  supposed  interest  or  right  of  the  payee  which  has  no 
existence ; '  the  privilege  of  selling  an  article  which  is  open  to  public  sale  by 
everyone;*  the  transfer  of  an  untraneferable  license;^  or  a  transfer  which  is  pro- 
hibited by  law.* 


1.  Illinoxt.—  Chetlain  V.  Republic  L.  Iiu. 
Co.,  86  nl.  220;  Goodrich  B.  Reynolds,  31  111. 
460,  83  Am.  Dee.  240. 

loica. —  Dee  Moines  Valley  R.  Co.  v.  6r»fT, 
27  Iowa  99,  1  Am.  Rep.  256,  where  the  con- 
■ideratiOD  was  the  completion  o[  the  railroad 
for  which  it  w»a  given. 

llMiachuaetts. —  Farmers',  etc..  Bank  P. 
JenkB,  7  Mete.   (Mom.)  S02. 

jViuoun. —  And  a  note  given  tor  stock  is 
not  deprived  of  its  n^otiable  character  bj 
the  fact  that  it  fa  held  as  part  of  a  trust 
fnnd  representing  the  capital  of  the  corpora- 
tion. Alexander  v.  Rollins,  S4  Mo.  067  [af- 
firming  14  Mo.  App.  109]. 

Pamiglvania. —  Penn  Safe  Deposit,  etc., 
Co.  f.  Kennedj,  176  Pa.  St.  160,  34  Atl. 
669,  660. 

W«*t  Virginia. —  Kimmlns  v.  Wibon,  8 
W.  Va.  6S4. 


BaA  V.  Eals«7,  109  Ala.  166,  19 
Bayer  v.  Fenu,  19  Misc.  <N.  T.)  12S,  43 
N.  Y.  Snppl.  633)  or  if  the  stock  is  issued 
m^II;  (Jeffenoit  c.  Hewitt,  103  Cal.  624, 
J7  Pae.  eSS),  although  a  fictitious  lricreai« 
of  itoek  in  violation  of  the  statute  which 
doubled  the  capital  will  support  a  uote  for 
half  of  its  face  value  by  a  subscribing  stock- 
holder with  knowledge  of  the  charuiter  of 
tbeiune  (Beitman  v.  8teiner,  98  Ala.  241,  13 
80.  87). 

Kote  discounted  to  enabla  cuh  payment. — 
A  note  which  is  discounted  by  the  corpora- 
tton  for  the  maker  and  credited  to  his  ac- 
count to  enable  him  to  pay  his  stock  sub- 
Mription  in  cash,  and  so  charged  to  him,  is 
nlid,  although  discounted  under  agreement 
that  it  and  aimilar  notes  of  other  stock- 
holders should  not  be  binding  on  them,  unless 
they  elected  to  take  the  stock.  Cowlea  o. 
Grirtley,  24  Barb.   {N.  Y.)   301. 

The  renewal  of  a  note  given  for  stock  snb- 
Kiiption  to  a  banking  corporation  Is  valid,  al- 
though by  statute  the  bank  is  allowed  to  in- 
vest in  United  States  securities  only.  Little 
V.  Obrien,  9  Maas.  423. 

2.  Kimmins  c.  Wilson.  8  W.  Va.  584.  On 
the  other  hand  a  note  given  by  a  partner  to 
his  copartner,  as  collateral  security  for  the 
capital  advanced  by  the  latter,  is  without 
roniideration  to  support  it  ( Stafford  t>. 
Fsrgo,  35  111.  481),  although  he  might  give 
a  TRlid  uote  for  the  money  advanced  by  the 
other  partner  to  pay  his  own,  the  maker's, 
»hare  (Talmadge  v.  Stretch,  (Cal.  1884)  4 
^*c.  15) .  Or  partnership  notes  may  be  given 
to  the  wife  of  one  partner  for  advances  made 
1>T  her  and  used  in  the  busineaB.  although 
i>^e  on  account  of  her  husband's  share. 
Spalding  p.  CBrgill,  SS  N.  Y.  Soper.  Ct  463. 


3.  Middlesex  Husbandmen,  etc.,  Soc.  v. 
Davis,  3  Mete.  (Mass.)  133;  Goree  v.  Wilson, 
1  Bailey  {8.  C.)  597.  But  a  note  has  been 
held  invalid  when  given  for  an  initiation  feo 
to  an  officer  of  a  laenevolent  society  (Nash 
V.  Russell,  5  Barb.  (N.  Y.)  558)  or  of  an 
unincorporated  masonic  lodge  (^Nightingale 
V.  Barney,  4  Greene   (lows)    106). 

4.  See  supra.  111.  B,  1,  b. 

If  the  deed  is  void  it  is  not  a  sufficient  con- 
sideration. '  Monson  v.  Tripp,  81  Me.  24,  IS 
Atl.  327,  10  Am.  St.  Rep.  23S.  So  too  where 
a  debtor  conveyed  land  in  fraud  of  his  credit- 
ors and  afterward  to  give  color  to  the  trans- 
aetion  made  his  note  for  the  reconveyance 
which  had  been  originally  agreed  on  (Lafay- 
ette Beeond  Nat.  Bank  e.  Brady,  96  tnd.  408^ 
and  the  payee  must  prove  his  title  If  the 
maker  shows  a  prima  faoie  adverse  title 
(Benson  v.  Files,  70  Ark.  423,  63  S.  W. 
4S3). 

B.  Russell  D.  Wright,  98  Ala.  062,  13  So. 
604.     As  where  the  note  was  given   tor   the 

tayee's  "  legal  right  to  cut  timber,"  he  hav- 
ig  no  such  right  (Swanger  v.  Mayberry,  B9 
Cal.  61;  Long  v.  Hopkins,  (SO  Me.  31B),  or 
where  the  note  was  given  for  payee's  "  equi- 
table title  "  to  certain  real  eatate  in  which  he 
had  no  title,  either  legal  or  equitable  (Jones 
p.  Shaver,  6  Mo.  642)  ;  and  a  note  given  as 
the  consideration  for  the  sale  of  land  held 
adversely  at  the  time  of  sale  ia  a  violation  of 
the    law    of    Kentucky    against    champerty 

(Breckinridge  P.  Moore,  3  B.  Mon.  (Ky.) 
629 ) ,  and  f omterly  of  the  New  York  statute 
against  buying  and  selling  a  pretended  titla 

(WhiUker  e.  Cone,  2  Johns.  Cas.  (N.  Y.l 
68),  although  this  is  not  now  the  case  (Val- 
lett  P.  Parker,  fl  Wend.  (N.  Y.)  615).  (h» 
the  other  hand  it  is  no  defense  to  a  note- 
given  for  the  price  of  stones  delivered  that' 
the  vendor,  although  in  possession,  had  no- 
title  to  the  land  from  which  they  were  taken,, 
since  the  true  owner  has  no  action  against 
the  purchaser.  Rhoades  v.  Patrick,  27  Pa. 
St.  323. 

6.  Bchroeder  v.  Nielson,  39  Nebr.  33S,  BT 
N.  W.  993. 

7.  Strahn  0.  Hamilton,  38  Ind.  67. 

8.  As  the  sale  of  Indian  lands  to  a  citiEcn 
of  the  United  States  (Jarvis  v.  Campbell,  2X 
Kan.  370;  Vickroy  p.  Pratt,  7  Kan.  238; 
Chaffee  P.  Qarrett,  6  Ohio  421)  or  a  note  for 
lands  covered  by  the  act  of  April,  1795,  pro- 
hibiting intrusions  on  certain  funds  under 
the  Connecticut  title  (Mitchell  p.  Smith,  4 
Dall.  (Pa.)  269,  1  L.  ed.  828).  80  a  con- 
veyance by  a  married  woman  which  ia  void 
at  law  and  gives  no  remedy  on  the  covenants 

'therein  will   not  support  a  note.     Fowler  t'. 
Shearer,  T  Mass.   14. 
Here  ponesiion  under  a  void  contixct  is, 
[III.  B.  2,  b,  (I),  (B)] 
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(ii)  Pafxb  Ezcbasqxd.  Notes  exchanged  form  a  safficient  conndavtion 
for  one  another,*  and  this  u  tnie  also  of  an  exchange  of  checks  or  bills  "  or  of  ft 
Dote  for  a  letter  of  credit."  The  notes  exchanged  need  not  be  for  the  Bane 
amonnt,'*  and  ench  contract  of  exchange  ma;  be  between  a  firm  and  one  of  it« 
partnerB."  In  aach  exchange  each  note  or  bill  is  an  independent  obligation,  not 
conditioned  on  the  payment  of  the  other,"  unless  snch  condition  is  ezpresBed  in 
it ; "  but  non-payment  of  the  other  obligation  may  be  available  as  a  set-off  between 


not  lufficiMit.  Sorrd*  t>.  McHoirj,  38  Ark. 
J27. 

B.  Oati/ornto. —  SinUer  <B.  Siljui,  136  C*l. 
SSQ,  BB  Pm.  1024,  partly  malcer'i  dabt,  parUy 
liaTee'fl  note. 

/twiiana. —  F*rber  r.  NAtional  Forge,  etc., 
Co.,  140  Ind.  M,  Sa  N.  E.  249,-  Brant  c  Bai^ 
actt,  10  Ind.  App.  aG3,  38  N.  B.  421. 

JTeHfttofey. —  BjTne  «.  Sehvlnc,  0  B.  Uoo. 
<Ky.)   1». 

Jfofyloiul.— Wmiama  <o.  Baok^  11  Md. 
198,  if  aueh  affinnativety  appear*  to  haT« 
been  the  intention  of  the  partiee,  and  tlut 
vill  depend  on  the  partionUr  drenmstaaecB 

iraatachiMstti. —  Backua  v.  Spaolding,  116 
Ukm.  418;  Whittier  r.  Eager,  1  Allen (Hiaa) 
-499;  Eigginson  v.  0»7,  6  Meto.  (MaM.)2IS; 
£aton  V.  Carer,  10  Pick.   (MaM.)   211. 

V«w  Jtnt^,—  Bavage  v.  Ball,  IT  N.  J.  Bq. 
142.  But  if  the  note  given  bj  tlM  payee 
was  given  to  a  married  woman  ae  a  mere 
cover  with  an  underatandlng  that  it  ehonld 
not  be  used,  it  will  not  support  her  note 
whicli  waa  given   in  fact  as  aeoommodation 


741. 

Vmo  york. —  Lock  Haven  Btat«  Bank  <e. 
Smith,  16S  N.  Y.  1S6,  49  N.  £.  680;  Rioe  v. 
Orange,  131  K.  T.  149,  30  N.  E.  40,  42  K.  T. 
et  T07;  Cohu  V.  Hnsson,  113  N.  T.  fl«2,  21 
31.  K  703,  23  N.  T.  Bt.  tW4  [ajflrmifv  67 
TR.  Y.  Super.  Ct.  238,  0  N.  Y.  SnppL  897] ; 
Newman  t>.  Froet,  S2  N.  Y.  422;  Cobb  v. 
Tifns,  10  N.  Y.  198;  HeSpedon  v.  Troy  CUy 
Bank,  3  Abb.  Dee.  (N.  Y.)  133,  2  Keyei 
<N.  Y.)  35  (a/^irmin;  33  Barb.  (N.  ¥.)  81]  i 
Buwtt  X.  Baasett,  56  Barb.  (N.  Y.]  SOS; 
MhMm  c.  Colvin,  4  Barb.  (N.  Y.]  304; 
Oddl  o.  Greenly,  4  Duer  (N.  T.)  308;  Woca- 
«er  V.  Jenkins,  3  Den.  (N.  T.)  187.  But  a 
note  given  in  consideration  of  the  sale  of  an- 
other note  void  tor  usury  is  without  consid- 
eration. Sweet  c.  Spenee,  36  Barb.  (K.  T.) 
44. 

PenMyltNtfila. —  Eem'a  Eetate,  171  Pa.  St. 
S6,  33  Ati.  129;  Newbold  <o.  Bernard,  IS  Pa. 
Co.  Ct.  118. 

S^lani. —  Rose  e.  Binti,  1  B.  A  Ad.  521, 
S  L.  J.  K.  B.  0.  8.  86,  20  £.  C.  L.  683;  Horn- 
blower  t>.  Proud,  2  B.  1  Aid.  327,  20  Kev. 
Xep.  466;  Kent  r.  Lowai,  1  Campb.  179  note; 
Buckler  e.  Buttivant,  3  East  72;  Rolfe  ff. 
Caalon,  2  H.  Bl.  G70;  Spooner  t).  Gardiner, 
B.  A  U.  84,  21  B.  C  L.  TOT;  Cowley  f.  Dun- 
lop,  7  T.  S.  6«S. 

Bee  7  Cent.  Dig.  tit  "  Bills  and  Notee," 
g  174. 

It  !•  inunateiTal  that  one  note  was  retuned 


pll,  B.  2,  b.  (n)] 


nauad,  unless  it  was  intended  aa  a  mere  re- 
ceipt for  the  other.  Iowa  Collcse  c.  Hill,  1! 
Iowa  462. 

ITiither  makai  is  anioty  for  tht  other  in 
any  exchange  of  notea.  Btiekney  r.  MoUcr, 
19  Hd.  490. 

Helther  note  ii  an  aeeommodaUoa  aete 
(Doekray  <D.  Dunn,  37  He.  442),  althon^ 
made  for  the  mutual  aecommodatkn  of  tbe 
parties  (Parberc.  National  Forge,  etc.,Co.,140 
Ind.  64,  30  N.  E.  249),  and  therefore  it  nuj 
be  proved  as  a  debt  in  bankruptcy  (fn  re 
London,  etc..  Bank,  L.  B.  9  Ch.  686,  43  L.  J. 
Bankr.  683,  31  L.  T.  Rep.  N.  8.  234,  22  IVUt. 
Rep.  809). 

The  not*  of  on*  party  li  a  (0«d  couidtn- 
tion  for  an  accepUnce  by  the  other.  Sey- 
mour V.  Malcolm  McDonald  Lumber  Co.,  5S 
Fed.  967,  16  U.  a  App.  24S,  7  C.  C.  A. 
693. 

A  ceitlflcata  of  deporit  ii  a  Kood  eoulden- 
tion  for  a  note  disoounted  in  bank.  Uissia. 
aippi  R.  Co.  c.  Bcott,  7  How.  (Miss.)  79.  Bo 
t«M>  a  bank  oertlftoate  of  deposit  given  tor 
worthless  paper  fraudulently  foisted  upon  it 
by  an  interested  director.  Unrray  v.  Paniy, 
66  Fed.  962. 

10.  Chscka  ezchangad. — Shannon  v.  Horky, 
32  Misc.  (N.  Y.)  623,  66  N.  Y.  Sl^L  471; 
Rankin  «.  Bright,  1  Cino.  Supo-.  CL  (Ohio) 
G16. 

Bill  ucbaBfed  for  net*. —  Whos,  in  ex- 
change for  a  promiesory  note,  the  payie 
draws  and  deliver*  to  the  maker  a  bill  of  ex- 
change for  the  same  amount,  such  bill  ii  ■ 
good  consideration  for  the  nota.  Newms* 
t>.  Froet,  62  N.  Y.  422. 

11.  Without  proof  of  any  pi^mmt  on  the 
letter.  Duncan  o.  Gilbert,  29  N.  J.  L 
621. 

IS.  Higginscm  e.  Gray,  6  Met«.  (IbM.) 
212. 

13.  Leonard  t>.  Bobbins,  13  AUea  (Mua) 
217. 

1^  Notes  exchanged  by  makers.  Cohn  v. 
HuMKin,  113  N.  Y.  662,  21  N.  E.  703,  23  N.  T. 
St.  604  laW^mwug  14  Daly  (N.  Y.)  200,  S 
N.  Y.  St.  292] ;  WooetCT  e.  Jenkins,  3  Dta. 
(K.  Y.)  187.  So  of  a  note  liy  A  exchanged 
for  the  not«  of  a  third  party  transferred  by 
B  (Padfield  0.  Fadfleld,  68  HI.  210;  Rice  a 
Grange,  131  N.  Y.  149,  30  N.  E.  46,  42  N.  T. 
8t.  707  \a:fprmmg  14  N.  Y.  Suppl.  911,  39 
N.  T.  St.  163],  or  transferred  and  indoned 
by  B  (Luke  v.  Fisher,  10  Cuah.  (Mass.)  271; 
Rice  r.  Orange,  14  N.  Y.  Suppl.  911.  39  N.  T. 
St.  163)  or  a  note  of  A  eicbanged  for  aa  *e- 
oeptance  by  B  <Btaney  v.  Joseph,  I  RIA.  E^ 
(S.  C.)   362). 

10.  Hall  e.  HenderKm,  84  Dl.  611. 
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the  originsl  pftrties."    So  too  the  trauBfer  by  one  of  a  note  or  draft  held  b;  him 
is  anfficient  consideration  for  a  note  by  the  parehaeer  to  liim." 

fl.  Serrlou  —  (i)  Is  Osssrai.,  Services  are  in  like  manner  a  snfficient  con- 
sideration, if  rendered  in  expectation  of  payment,'*  but  not  if  they  were  rendered 
gratnitoasly  "  or  have  been  already  paid  for,"  and  the  service  must  be  a  valnable 
one."    A  bill  or  note  may  be  given  for  services  as  counsel,**  as  legal  instructor," 


16.  BMkna  c.  Spaulding,  118  Mus.  418. 
And  Bee  in^ro,  XIV,  B   [S  Cyc.]. 

17.  Wlilte  c.  Springfield  Buk,  3  Sandf. 
(N.  y.)  222;  Wilson  e.  Denton,  82  Tex.  631, 

'  18  S.  W.  820,  27  Am.  St.  Rep.  908.  Notwith- 
(tanding  a  cont^roporaneoUB  written  sgree- 
mtnt  between  the  parties  to  the  truufer  th«t 
the  traasfeired  note  nhonld  not  be  enforced 
nntil  demand  made  for  payment  of  the  new 
note  (Morton  v.  Noble,  15  Ind.  608),  or  • 
contemporaneous  promise  by  the  payee  of  the 
new  note  that  it  should  not  be  demanded  un- 
til the  notes  transferred  by  him  to  the  maker 
of  the  new  note  should  be  collected  (Taggart 
t.  Rice,  37  Vt.  47).  So  the  transfer  by  A 
U)  C  of  notes  made  by  B  at  B's  request  and 
■t  a  reduced  price  will  support  B's  note  to 
A  for  the  balance  (Howell  v.  Wright,  41 
Hon  IN.  Y.)  1S7),  and  even  the  transfer  of 
■  voidable  note  given  by  an  infant  is  a  snf' 
Gcient  eoDsideration  to  nphold  another  note 
given  for  its  purchase  (Baldwin  e.  Van  Deu- 
sen,  37  N.  Y.  487)  ;  but  if  the  note  trans- 
ferred is  itself  void  for  usury  it  will  not 
maiee  a  valid  consideration  nor  become  valid 
by  being  transferred  at  a  I^al  rata  (Bweet 
r.  Chapman,  7  Hun   (N.  T.)   576). 

18.  Conn«rttou». — Clarlc's  Appeal,  57  Conn. 
SftS,  19  Atl.  332,  board  and  nursing. 

fUinoif. —  Forbea  r.  Williams,  13  HI.  App. 
280,  B  not«  to  a  niece  for  "  sundry  services 
and  acts  of  kindneaB." 

/ndiona.— Price  c.  Jones,  lOS  Ind.  S43,  S 
N.  E.  683,  66  Am.  Rep.  230;  Proctor  c.  Cole, 
104  Ind.  373,  3  K.  £.  108,  4  N.  E.  303.  Bo 
for  a  wife's  aerviee  as  clerk  in  husband'a 
store  under  Indiana  statute.  Roche  c.  Union 
TnwtCo.,   (Ind.  18W)  68  N.  E.  612. 

y*w  Jertey.—  Petty  tj.  Young,  43  N.  J.  Eq. 
654,  12  Atl.  392,  domestic  service  l^  a  mem- 
ber of  the  family. 

Oregon. —  Baines  P.  Coos  Bay,  et«.,  R.,  eta, 
Co.,  (Oreg.  1902)  68  Pae.  307. 

Time  of  giving  note. —  The  note  is  for  valu- 
able eonaideratian,  although  given  before  the 
time  fixed  for  such  payment.  Ould  r.  Myers, 
23  Gratt.    (Va.)   383. 

HeceMJty  of  previoui  expiMt  promlM  to 
p*y. —  The  validity  of  a  note  given  for  serv- 
ice&  is  not  affected  by  the  fact  that  the  serv- 
ices were  rendered  without  an  exprees  prom- 
ise to  pay.  Root  v.  Strang,  77  Hun  (N.  Y.) 
14,  28  N.  Y.  Suppl.  273,  69  N.  Y.  St.  258. 
An  understanding  for  compensation  will  be 
implied  in  Buch  case  from  the  giving  of  the 
note  (Petty  v.  Young,  43  N.  J.  E<i.  854,  12 
Atl.  392),  and  after  the  termination  of  the 
legal  obligation  arising  out  of  the  relation 
of  the  parties,  e.  g.,  services  rendered  by  a 
danghter  to  her  father,  alter  she  came  of  age 
(Qamwell  v.  Mosely,  11  Uray  (Mass.)  173; 
Petty  r.  Young,  43  N.  J.  Eq.  664,  12  Atl.  39E; 


/»  r»  Batch,  SOI  Pa.  Bt  305,  60  Ati.  043). 
Bo  a  note  for  the  maintenance  of  the  maker's 
minor  cliild,  supported  liy  a  preliminary 
agreement,  although  the  child  had  been  le- 
gally adopted  by  the  payee  and  surrendered 
to  his  father  when  the  note  was  given.  Clay- 
~  N.    W. 


.   Whitaker,    68   Iowa   412, 


286. 

19.  Forbes  p.  Williams,  15  111.  App.  305 
(the  services  being  slight  and  the  not«  in 
effect  a  gift)  ;  Fuller  r.  Lambert,  78  Me.  32S, 
6  Atl.  183;  Hulse  r.  Hulse,  17  C.  B.  711,  25 
L.  J.  C.  P.  177,  4  Wkly.  Rep.  230,  84  E.  a  L. 
Til.  So  a  note  given  \ts  a  married  woman 
to  a  builder  for  a  Itarn  already  built  on  her 
land  has  no  sufficient  consideration  if  the 
building  was  erected  by  the  order,  and  on 
the  account  and  credit  of,  the  husband,  al- 
though it  would  Im  otherwise  if  the  credit 
was  givrai  to  her  and  he  acted  only  as  her 
agent  (Morse  c.  Mason,  103  Mass.  660)  ;  but 
a  note  in  favor  of  ^an  employee,  payable  at 
the  matter's  death,  althougb  said  sum  be  not 
legally  due,  will  not  be  a  mere  gift,  if  it  ap- 
pear that  the  note  has  for  its  consideration 
the  natural  obligation  in  favor  of  the  em- 
plOTee  arising  out  of  his  long  services  to  tlie 
mt^er  (Bart^  v.  Lacroix,  2S  La.  Ann.  326, 
29  Am.  Rep.  330). 

SO.  Whether  given  as  a  gratuity  for  serv- 
ieea  already  rendered  paid  for  as  agreed 
(Holland  V.  Barnes,  53  Ala.  83,  2S  Am.  Rep. 
606 }  OT  extorted  by  an  agent  to  secure  pos- 
Bwsion  of  papers  withheld  after  completion 
of  services  and  payment  (White  v.  Heylmon, 
34  Fa.  St.  142). 

fll.  Thus  "conjuring"  a  sick  man  to  cure 
him  is  not  a  valid  consideration  for  a  prom- 
Issoiy  note.  Cooper  v.  Livingston,  19  Fla. 
884. 

Th«  value  of  servicM  to  a  coipoiation  vuj 
b«  fixed  by  the  dlrecton  under  on  agreement 
for  "reasonable  compensation."  National  Loan, 
et«.,  Co.  r.  Rockland  Co.,  94  Fed.  336.  36 
C.  C.  A.  370. 

92.  Barton  v.  Varmers',  etc.,  Nat.  Bank, 
122  ni.  362,  13  N.  E.  503.  Although  an  ac- 
tion would  not  lie  for  the  fees  (Mowat  P. 
Brown,  19  Fed.  87),  and  although  given  be- 
fore decision  of  tbe  case  and  in  disr^ard  of 
the  terms  of  their  agreement  for  a  contin- 
gent fee  when  the  suit  Is  decided  and  after 
employing  another  lawyer  for  the  ease  (Kelly 
V.  Ledoux,  11  La.  Ann.  689)  ;  but  not  for 
the  maker  while  acting  as  ad- 
counsel  for  the  maker's  wife  in  regard 


8S.  Knowles  c.  Parker,  7  Mete.  (Mass.) 
30,  althou^  the  instructor  was  a  member  of 
the  bar  of  another  state  and  not  of  the  state 
where  the  studying  was  done  and  certified  to. 

pll.  ».  2.  e.  (I)] 


D,8ilizedb,G00gle 


na     [7Cye.] 


COMMERCIAL  PAPER 


as  promoter,**  as  a  broker  ia  Belling  goods,''  for  the  resigaatioD  of  office  in  a  pri- 
vate corporation,*'  for  the  procaretneat  of  information  for  the  maker,*'  or  for 
obtaining  a  pardon  for  one  convicted  of  crime,  althongh  this  has  been  qaeetioned 
on  gronnds  of  public  policy* 

(ii)  Aqaisst  Pubuo  Policy.  On  the  other  hand  some  servicee  are  plMnly 
against  public  poUcy  and  inBufficient  to  form  a  good  consideration.  Of  this  char- 
acter are  lobby  services  in  procuring  legislation.**  But  where  valnable  services 
have  been  actually  rendered  to  the  maker  by  slaves  and  the  maker  gave  his  note 
for  their  liire,  courts  have  enforced  it,  iilthongh  emancipation  had  already  taken 
effect  in  law,"  and  took  effect  in  fact  during  Uie  term  of  hiring." 

d.  Ezeeutory  Agreements.  Any  valid  executory  agreement  ie  a  safficient 
consideration  for  commercial  paper.'^     The  agreement  forming  the  consideration 


34.  Smith  v.  New  Hartford  Water  Co.,  73 
Conn.  826,  48  Atl.  754,  services  and  expenses 
in  organizing  and  procuring  the  incocpora- 
tion  of  a  company. 

85.  Eastman  i-.  Brown,  32  111.  S3;  Bareus 
c.  Elliott,  96  Ind.  QOl  (holding  that  the 
buyer  ma7  give  a  note  to  the  seller's  osent, 
given  as  part  of  the  purchase-money  and  re- 
ceived and  credited  by  the  agent  on  account 
of  commissions  from  the  seller)  ;  BurriU  p. 
Parsons,  71  Me.  282. 

26.  Feck  v.  Requa,  13  Gray  (Mass.) 
407. 

27.  LucM  t).  Pico,  66,Cal.  126;  Chandler 
V.  Mason,  2  Vt.  103. 

28.  Meadow  v.  Bird,  22  Qa.  246;  McOill 
e.  Burnett,  7  J.  J,  Marsh.  (Ky.)  640.  So 
a  fortiori  where  the  sentence  is  a  nullity  be- 
cause pronounced  hy  an  unlawful-  court. 
Thompson  v.  Wharton,  7  Bush  (Ky.)  563,  3 
Am.  Kep.  306. 

89.  Koee  v.  Truax,  21  Barb.  (N.  Y.)  361; 
Harris  P.  Roof,  10  Barb.  (N.  Y.)  489;  aip- 
pinger  c.  Hepbaugh,  S  Watts  k  S.  (Pa.)  31S, 
40  Am.  Dec.  619;  Burke  v.  Child,  21  Wall. 
(U.  S.)  441,  22  L.  ed.  623;  Marshall  o.  Bal- 
Umore,  etc.,  R.  Co.,  16  How.  (U.  8.)  314, 
334.  14  L.  ed.  663. 

30.  Upshaw  I).  Booth,  37  Tex.  125;  Tobler 
tJ.  Stubblofleld,  32  Tex.  188. 

31.  Leslie  V.  Langham,  40  Ala.  S24.  But 
this  case  turned  on  the  point  that  partial 
failure  was  no  defense,  and  the  contrary  was 
held  where  the  negro  died  before  service  ren- 
dered and  the  amendment  to  the  United 
States  constitution  was  already  adopted. 
Pitts  e-  Allen,  72  Ga.  69. 

88.  Caii/ornio.— Jlaldwin  v.  Hart,  136  Cal, 
222,   68  Pac.   608,   executory   agreement  and 

Connecticut. —  A  contract  for  land  which 
was  in  terms  to  be  void  on  default  jn  pay- 
ment of  the  note.  Bacon  v.  Fettibone,  2  Root 
(Conn.)  284;  Bacon  v.  Porter,  1  Root  (Conn.) 
370. 

Georgia. —  Booty  v.  Braxier,  22  Qa.  20,  for 
maintenance  of  third  person. 

/Elinots.— Martin  v.  Stubblngs,  126  HI.  387, 
IB  N.  E.  667,  0  Am.  St.  Eep.  620,  a  promise 
by  a  wife  to  pay  the  husband's  debt  to  his 
partner  on  the  partner's  extension  of  the  part- 
nership tor  a  new  term. 

Indiana. —  Davis  e.  Meisner,  127  Ind.  343, 
26  N.  E.  829,  signing  on  appeal-bond  for 
maker. 

[III.  B,  2,  0.  (I)] 


Kentui^H. —  Smith  c.  Meek,  86  Ky.  46,  9 
Ky.  L.  Rep.  647,  2  8.  W.  660,  a  verbal  ogtee- 
meut  to  purchase  the  payee's  life-e«tate  at  the 
public  sale. 

MateaoKuaettt. —  Turner  c.  Rogers,  121 
Mass.  12  (the  payee's  assumption  of  another 
not«  of  the  nuiker)  ;  Myers  f).  Phillips,  7 
Gray  (Mass.)  508  (an  agreement  by  one  for 
a  conveyance  of  land  then  held  by  himself 
and  another)  ;  Amherst  Academy  p.  Cowla, 
6  Pick.  (Mass.)  427,  17  Am.  Dec.  387. 

Michigan. —  Marskey  r.  Turner,  81  Mich. 
62,  46  N.  W.  64^  a  oontrai^  of  insurance 
conditioned  to  be  void  on  non-payment  of  the 

ilimnetota. —  Wyatt  v,  Jackson,  CS  Hinn. 
87,  56  N.  W.  578,  contract  to  transfer  stoek 

Ifissourt. —  WisIizenuB  c.  O'Fallon,  91  Ha 
184,  3  S.  W.  837  (promise  to  pay  a  debt  that 
has  been  discharged)  ;  Russell  v.  Bareroft,  1 
Mo.  SI4  (the  assignment  of  on  agreement  to 
convey)  ;  Bent  p.  Brainard,  1  Mo.  283  (the 
agreement  of  the  payee  of  a  note  to  produw 
an  order  from  the  maker's  creditor  for  tlie 
amount  thereof). 

Jievi  Bampthire. —  Crawford  «.  Sobie,  42 
N.  H.  102, 

JTeu.  yort.— Carman  p.  Pultx,  21  N.  Y. 
547  (contract  for  land)  ;  Purchase  P.  Hatti- 
son,  6  Duer  (N.  Y.)  587;  Weill  p.  Qoee,  18 
N.  Y.  Suppl.  328,  44  N.  Y.  St.  068  (a  c<w- 
veyance  made  in  execution  of  a  parol  assign- 
ment of  the  contract). 

PennaylMOnia. —  Smith  r.  Holland,  78  Pa. 
8t,  252,  a  contract  for  land  which  the  accom- 
modation indorser  agreed  to  purdiaee  if  tha 
Biaker  did  not. 

Texaa.—  Lynch  p.  Baxter,  4  Tex.  431,  JI 
Am.  Dec.  736,  contract  for  land  and  poue*- 

Vnited  State*. —  I*ne  v.  Dyer,  2  Craneh 
C.  C.  (U.  S.)  349,  14  Fed.  Gas.  No.  8,050, 
contract  for  land. 

But  in  Drury  v.  Macaulay,  16  L.  J.  ExiA. 
31,  16  M.  &  W.  146,  it  was  held  that  as 
executory  contract  was  an  insuScioit  consid- 
eration where  the  note  was  expressly  c^i- 
tioned  on  its  performance. 

The  paper  will  be  supported  by  an  agree- 
ment to  deliver  a  deed  { Carman  -p.  Pulti,  21 
N,  Y.  647),  although  the  payee  does  not  own 
the  land  as  he  supposed  (Traak  v.  Vidmiii,  20 
Pick.  (Mass.)  106),  althongh  the  title  is  not 
to  pass  until  final  payment  of  the  pnt 
(DanieU  P.  Stone,  6  Hackf.  (Ind.)  450;  Uc- 
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therefor  may  be  for  fatare  services  to  be  rendered  "  or  it  may  relate  to  tliinss 
having  no  pecnaiary  valae,  sncli  as  a  pledge  to  abBtain  from  intoxicating  drink" 
or  from  injurions  remarka,"  a  promise  of  marriage,"  a  promise  not  to  leave 
home,"  or   a  promiBe   to  name   a  child  after   the   maker  of  tbe  note*  or  to 


HRtb  V.  Johnaon,  41  Miaa.  439),  or  even 
tbougb  the  note  was  delivered  to  the  payee  in 
tiolstion  of  an  agreement  between  the  maker 
tnd  bia  depoaitarf  tliat  it  Bhouid  not  be  de- 
tiTCied  until  the  payee  had  performed  the 
tenement  on  his  part  which  wu  part  cf  the 
conaidertition  for  the  note  (Stewatt  v.  Ander- 
ton.  EQ  Ind.  375)  ;  to  transfer  an  interest  in 
other  notes  (Seymour  v.  Malcolm  McDonald 
Lumber  Co.,  58  Fed.  957,  16  U.  B.  App.  245, 
7  C.  0.  A.  593)  ;  to  sell  gooda  (Hawley  ti. 
Bingham,  6  Oreg.  76)  wi^  an  indoraement 
on  the  note  that  the  payee  should  pay  it,  if 
the  gooda  were  not  delivered  hefore  its  ma- 
turity (Maas  V.  ChatBeW,  BO  N.  Y.  303); 
(o  do  certain  work  {Wcterhouse  v.  Kendall, 
II  CuBh.  (Maaa.)  128;  Walker  p.  Millard,  29 
N.  Y.  37E)  ;  or  by  a  policy  o(  insurance  whicii 
jg  to  be  void  by  its  terma  on  non-payment  of 
tbe  note  (Robinson  ii.  American  Ine.  Co.,  61 
Art.  4*1,  U  S.  W.  686,  4  L.  R.  A.  261)  or  ii 
to  take  effect  only  on  payment  of  1^  note 
(Uarskey  v.  Turner,  81  Mich.  62,  45  K.  W. 
C44),  although  the  agreement  may  have  be- 
came inoperative  without  the  fault  of  the 
payee  (Booty  v.  Brazier,  22  Ga.  20}  or  the 
maker  afterward  pays  for  the  performance 
of  Uie  agreement  by  tJie  payee  ( Phite's  Estate, 
14Phila.  (Pa.)  330,  33  Leg-  lot.  (Pa.)  478), 
but  it  ia  a  failure  <  f  consideration,  if  the 
policy  is  to  be  of  no  effect  unlesa  the  premium 
u  paid  in  eaah  (Dunham  r.  Morse,  158  Maas. 
132,  32  N.  E.  1116,  35  Am.  St.  Rep.  473). 
For  benefit  of  third  party. —  The  agreement 
may  be  for  the  tieneflt  of  a  third  party.  Hor- 
ton  Bank  v.  Brooke,  64  Kan.  Z85,  67  Pac. 
860;  Bender  e.  Pryor,  31  Tex.  341  (holding 
tbat  an  agreement  by  a  mortgagee  not  to  op- 
pose the  confirmation  of  an  administrator's 
•ale  of  land  ia  a  sufficient  consideration  for 
the  execution  of  a  promissory  note  by  the 
purchaser).  Contra,  an  agreement  to  pur- 
cbarn  the  worthless  stock  of  the  maker  and 


Korden,  27  La.  Ann.  473. 

Valid  between  parties,  invalid  againit  CT«d- 
itoK. —  The  transfer  of  a  note  may  be  sup- 
ported hj  an  executory  agreement  and  be 
Talid  between  the  parties  but  invalid  as  a 
fraud  upon  the  creditors  of  the  indorse  r. 
Crow  C.  Brown,  Gl  N.  H.  486. 

For  performance  of  duty. — -A  note  given 
after  marriage  to  induce  the  wife  to  live  with 
her  husband  is  not  for  valid  consideration 
(Roberts  v.  Frisby,  33  Tex.  219),  and  in 
general  a  nugatory  agreement  to  perform  one's 
eiiiting  legal  obligation  will  not  be  a  valid 
consideration  for  a  new  note  (Gates  v.  Ren- 
froe,  7  La.  Ann.  569 ;  Manhattan  Brass  Co.  v. 
Gilman,  20  Misc.  (N.  Y.)  690,  46  Ii.  Y.  Suppl. 
6SS;  Kcnigsberger  o.  Wingate,  31  Tex.  42,  98 
Am.  Dec.  512)  or  on  a  note  to  a  surety  to 
induce  him  to  satiaty  a  lien  on  the  maker's 
building,  against  which  the  surety  hu  signed 


indorser  is  no' consideration  for  tha 
indorsement  of  the  note  at  the  time  of  de- 
livery bv  a  third  person.  Harvey  p.  Ayres,  37 
Misc.  (N.  Y.)  164,  74  N.  Y.  Suppl.  883.  On 
the  other  hand  an  agreement  of  the  payee  to 
live  with  his  wife,  if  be  b  entitled  to  put  her 
away,  and  also  to  support  the  maker's  puta- 
tive child,  wliose  mother  the  payee  has  mar- 
ried, is  a  valid  consideration.  Brannum  r. 
O'Connor,  77  Iowa  632,  42  N.  W.  504.  A 
note  given  by  a  husband  to  secure  his  wife's 
return  to  him  and  to  settle  a  divorce  suit 
brought  by  ber  is  valid.  Phillips  v.  Meyers. 
82  111.  67.  26  Am.  Rep.  295;  Adams  v.  Adams, 
24  Hun  (N.  Y.)  401. 

33.  Although  rendered  without  any  prior 
obligation  to  render  them.  Miller  p,  Mc- 
Keniie.  05  N.  Y.  575,  47  Am.  Rep.  85.  But, 
not  where  the  services  are  to  be  rendered 
gratuitously  (Puller  P.  Lumbert,  78  Me.  325, 
5  Atl.  183;  Hulse  p.  Hulse,  17  C.  B.  711,  25 
L.  J.  C.  P.  177,  4  Wkly.  Rep.  239,  84  E.  C.  L. 
711)  or  to  a  third  person  (Hathaway  p. 
Roll,  81  Ind.  667). 

34.  Lindell  p.  Rokea,  60  Mo.  249,  21  Am. 
Sep.  396. 

SB.  Ab  from  speaking  of  the  maker's  crim- 
inal intimacy  with  the  payee's  wife.  Well* 
p.  Sutton,  8G  Ind.  70. 

36.  It  muat  be  made  before  and  in  con- 
sideration of  marriage.  Wright  p.  Wright,  S4 
N.  Y.  437  rojprminff  GO  Barb.  (N.  Y.)  505]; 
Banfield  P.  Rumsey,  2  Hun  (N.  Y.)  112,  4 
Thomps.  ft  C.  (N.  Y.)  322;  Arms  P.  Arms, 
13  N.  Y.  St.  196.  So  delay  by  a  man  to  fulfil 
a  promise  to  many,  and  services  rendered  to 
bim  by  the  woman  during  the  engagement  In 
purchasing  and  taking  care  of  his  clothing, 
are  a  sufficient  consideration  for  a  promis- 
sory note  given  by  him  to  her  (Prescott  P. 
Ward,  10  Allen  (Mass.)  203),  but  a  mel» 
expectation,  on  the  part  of  the  payee,  that 
the  maker  would  marry  her  is  not  a  suffi- 
cient consideration  for  a  promissory  no  to 
(Raymond  v.  Sellick,  10  Conn.  430). 

37.  Cowee  ».  (3omell,  7S  N.  Y.  01,  31  Am. 
Rep.  428,  notwithstanding  a  memorandum 
that  it  was  to  make  the  amount  the  same  as 
tiiat  of  another  of  the  grandsons.  But  an 
indefinite  verbal  promise  by  a  father  to  give 
his  son  some  land  if  be  would  remain  at  home 
will  not  support  a  note  given  in  satisfaction 
thereof.    Head  P.  Baldwin,  83  Ala.  132,  3  So. 

38.  Wolford  V.  Powers,  86  Ind.  204,  44  Am. 
Rep.  16  (where  it  was  coupled  witb  the  prom- 
isor's agreement  that,  if  the  child  were  so 
named,  he  would  provide  for  ite  education 
and  support)  ;  Diffenderfer  p.  Scott,  5  Ind. 
App.  243,  32  N.  E.  87;  Eaton  c.  Libbev,  163 
Mass.  218,  42  N.  E.  1127,  62  Am.  St.'  Rep. 
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eroancipftte  a  slave."  It  may  be  an  agreement  to  support  tlie  makei^B  child" 
or  wife,"  to  pay  hU  debte,^  to  aesTimo  as  principal  a  debt  of  the  maker  for 
which  he  was  then  liable  secondarily  as  an  accommodation  indorser*  to 
join  the  maker  in  contestinf;  a  will,"  or  to  fnrniah  a  life-insnrance  policr.* 
It  may  be  an  ^reement  to  secore  a  certain  location  for  a  pnblic  insdtation " 
or  a  railroad,"  or  the  note  may  be  given  by  a  municipali^  in  aid  of  the 
constmctioD  of  a  local  railroad,*"  or  by  a  stock-holder  to  enable  hia  corporation  to 
certify  that  its  stock  is  paid  np*  But  the  agreement  mnst  be  made  to  one  who 
has  a  sabstantial  interest  in  the  sabject-matter,  which  is  capable  of  enforcement* 
It  has  even  been  held  that  a  verbal  agreement,  not  enforceable  under  the  statute 
of  frauds,  is  voidable  only  and  is  therefore  a  sufficient  consideration  for  the  note." 
As  in  the  case  of  an  excliange  of  notes,  the  instroment  given  is  not  conditioned 
on  the  performance  of  the  agreement  for  which  it  was  given,"  and  an  agreement 

611  (k  UDt«  given  to  tbe  child  ia  paranance 
at  k  promise  to  the  parentt  to  pay  the  child 
a  certain  aiun  for  the  privilege  of  wimiing 
him). 

38.  Although  the  psTee  m«ldng  the  prom- 
ise was  not  the  Bole  owner  of  the  ilave. 
TbompeoD  r.  Thompson,  4  B.  Uou.  (Ky.) 
608. 

Tlw  emaadpatlon  of  a  aUvt  will  rapport  a 
note  Kivm  by  the  slave  after  such  Emancipa- 
tion. Smith  X.  Parker,  3  Cranch  C.  C.  (U.  S.) 
aS4,  22  Fed.  Caa.  No.  13,087. 

4a  Allyn  t>.  AUyn,  108  Ind.  327,  &  N.  Si. 
E7S  (a  note  to  the  mother  for  the  amiport  of 
their  haatard  child)  ;  Bramium  v.  o'Comior, 
77  Iowa  632,  42  N.  W.  S04  (the  maker's 
putative  child,  the  payee  having  married  its 
mother) . 

41.  Day  t>.  Cutler,  22  Conn.  826,  although 
this  was  the  case  of  a  note  given  to  a  trustee 
for  the  support  of  the  maker's  wife  to  satisfy 
the  statute  and  enable  the  m^er  to  obtain  a 
legialatiTe  divorce. 

42.  Turner  r.  Rogers,  121  Mass.  12;  Hnbon 
V.  Park,  116  Mass.  641. 

43.  Cushing  v.  Gore,  IS  Mass.  69. 

44.  Austell  V.  Rice,  6  Oa.  472,  with  an 
agreement  to  release  a  legacy  and  to  com- 
promise a  claim  against  the  estate. 

45.  Franktin  L.  Ins.  Co.  r.  Cardwell,  66 
lad.  138.  So  where  the  note  was  far  a  balance 
found  due  between  partners  with  a  policy  of 
insurance  as  collateral  and  an  agreement  for 
(wntinuing  the  partnership.  Martin  v.  Stub- 
bings,  126  111.  337,  18  N.  E.  667,  B  Am.  St. 
Rep.   820   [aHirming  27  111.  App.   121]. 

46.  Wianer  p.  McBride,  49  Iowa  220. 
Especially  where  it  is  shown  that  the  payee 
was  at  expense  and  trouble  in  effecting  such 
location  (Bryan  v.  Dyer,  28  111.  188),  hut 
not  to  accomplish  such  object  by  Influencing 
a  public  election  (Herman  V.  £:dson,  0  Nebr. 
162,  2  N.  W.  368). 

47.  Cedar  Rapids  First  Nat  Bank  <b. 
Hendrie.  40  Iowa  402,  31  Am.  Rep.  1B3.  if 
not  against  public  interest.  So  a  note  prom- 
ising to  pay  to  a  railroad  company  a  certain 
sum  when  the  company  shall  have  constructed 
and  kept  in  operation  for  one  year  its  rail- 
road between  two  towns  named.  Roes  c.  San 
Antonio,  etc.,  E.  Co.,  31  Tex.  49. 

48.  Wright  U.  Irwin,  36  Mich.  347.  So 
for  work  in  construction  of  a  canal  in  agreed 
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instalments  payable  on  completlim  of  aectioas, 
although  the  whole  work  was  never  finished 
or  serviceable.  Perkins  County  n.  Graff,  114 
Fed.  441,  62  C.  C.  A.  243. 

48.  So  a  valid  note  may  be  given  l^  a 
stock-holder  for  tbe  use  of  the  company 
(Reed  o.  Pueblo  First  Nat.  Bank,  S3  CMo. 
3B0,  48  Pac  607)  or  to  reinforoe  iU  assets 
(Dykman  v.  Keeney,  18  N.  Y.  App.  Div.  131, 
46  N.  T.  Suppl.  137);  but  a  bank  cannot 
reoover  against  the  maker  on  a  note  which 
was  given  merely  to  make  a  oolora.ble  and 
fraudulent  appearance  of  larger  assets  than 
tbe  bank  really  had  (Ta^  V.  Tennessee  Kat. 
Bank,  9  Beiak.  (Tenn.)  479],  although  iti 
receiver  may  recover  on  a  note  given  by  a  cor- 
poration officer  to  the  bank  to  take  op  the 
note  of  a  stranger,  for  the  purpose  aa  stated 
by  the  officers,  of  getting  the  old  note  "out 
of  the  past-dne  notes,"  whether  the  traasae- 
tion  was  real  or  merely  a  tridc  to  deceive  the 
government,  creditors,  and  stock-holder* 
(Pauly  D.  O^rien,  69  Fed.  460). 

80.  Thus  a  promise  by  a  lot  owner  to  build 
a  hotel  on  it  made  to  one  interested  only  aa 
an  inhabitant  of  tbe  town  will  not  support 
an  extension  by  him  of  a  note  of  the  prcmiUM. 
Hogan  V.  Crawford,  31  Tex.  633. 

SI.  Qillespie  v.  Battle,  16  Ala.  27S  (esps- 
cially  where  the  maker  takes  possession  nn- 
der  the  agreement)  ;  Schiennan  c.  Beckett, 
88  Ind.  62;  Krata  C.  Stot^,  42  Mo.  361; 
Raubttsehek  v.  Blank,  80  N.  Y.  478.  So  it 
has  been  held  that  a  binding  note  may  b* 
given  as  indemnity  against  tbe  maker's  noa- 
performance  of  such  parol  agreemnt 
(Schnecko  v.  Meier,  4  Mo.  App.  666],  but 
this  has  been  denied  as  to  the  maker's  om 
eontract  (Weatherley  o.  Choate,  21  Tex.  172) 
and  as  to  the  eontract  of  one  who  indorse* 
over  tbe  note  of  a  third  person  for  such  se- 
curity (PJce  c.  Peet,  16  Johns.  (N.  Y.)  603. 
Contra,  Cameron  v.  Tompkins,  72  Hun  (N.  T.) 
113,  26  N.  Y.  Suppl.  306,  66  N.  Y.  St.  537). 

5S.  Louinana. —  Sadler  f>.  White,  14  La. 
Ann.   177. 

Jfaaaochusetts. —  Jackman  v.  Doland,  Il> 
Mass.  650 ;  Traver  v.  Stevens,  1 1  Cush.  (libsa) 
167 ;  Waterhouse  o.  Kendall,  11  Cush.  (Uiss-l 
128;  Pitkin  v.  Frink,  8  Het&  (Mass.)  12 

Michigim. —  English  r.  Yore,  119  Hich.  44i 
78  N.  W.  476. 

Wew  Yorfc.—  McSpedoo  t.  Ttvj  CStj  Baak, 
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to  conrer  land,  nnlike  the  conveyaace  of  land,  forme  a  sufficient  consideration, 
irreepectire  of  the  Talidity  of  the  title  which  the  grantor  has," 

e.  Release  —  (i)  Is  Gx2TERal.  A  note  or  bill  maj  be  g^ren  in  consideration 
of  areleafie  from  a  liability  alreadvincnrred'*  or  to  be  incnrred."  It  may  be  the 
release  or  readssion  of  a  contract  "or  the  release  or  reecittsion  of  some  stipnlation 


3  Al>b.  Dee.  (N.  Y.)  1S3,  Z  KoyM  (N.  T.) 
35  [aflwiMi^  33  Barb.  (N.  T.)  81];  Pur- 
chMe  0.  UattUoD,  e  Xhwr  (N.  Y.)   S8T. 

OUo. —  Keen  n.  E>U,  31  Ohio  St.  107,  esp«- 
rikllj  vrbcre  there  was  &  further  conaiderer 
tion  in  ft  nleue  of  mor^ege  executed  hy  the 

i'MaMyhxiMta. —  Boekoren  o.  NkUoiuI  Me- 
duwici',  etc.,  Butk,  11  Wklj.  Notes  Uu. 
(Pt.)  G70. 

Yermtmt. —  Chftpmui  r.  Eddy,  13  Vt.  206. 

Sttgla»d.—  Wsteon  n.  Buuell,  3  B.  ft  8.  34, 
111  E.  a  L.  34. 

But  4rbete  the  note  ii  non-nesotiabla  and 
tha  action  ie  brought  after  default  in  the 
•greement,  the  payee  must  at  least  show  hia 
inllingoeBB  to  perform  hia  agreement.  Madi- 
■on  Firat  Nat.  Bank  e.  Bpear,  1^  8.  D.  108, 
BO  N.  W.  166. 

B3.  Dyer  v.  Bundiom,  26  Me.  0  (holding 
that  if  one  malcee  a  written  eoatiact,  oa  agent 
of  another,  lor  the  oonveyance  of  an  interest 
in  lands  on  the  payment  of  a  promissory 
note  which  is  given  as  the  consideration 
therefor,  and  the  contract  does  not  liind  the 
principal  to  make  the  conveyance,  but  the 
agent  is  pertonally  responsible  for  damages 
far  the  breach  of  the  contract,  the  payment 
of  the  note  cannot,  for  that  cause,  be  avoided 
for  want  of  consideration) ;  Traek  f>.  Vinson, 
20  Pick.  <Maaa.}  105  (although  at  the  date 
of  the  contract  the  land  belonga  to  another, 
it  being  afterward  eonv«Ted  to  the  payee)  ; 
Guthrie  t>,  Jonas,  Rice  (8.  C.)  444;  Lane  V. 
Dyer,  2  Cranch  C.  C.  (U.  S.)  349,  14  Fed. 
Caa.  No.  8,060. 

M.  ±Tkana(u.—  Syke*  «,  laJerry,  27  Ark. 


_  a  of  legal  right,  and  waives  i 

at  tbe  instance  or  request  of  another,  such 
iraiver  is  a  auffieient  conaideration  to  anatain 
a  prtmuaeoiy  note  made  by  eneh  other. 

Ooofyta.— Lyons  t>.  Stt^hens,  46  Qa.  141, 
a  note  given  to  settle  an  action  for  breach  of 
warrant,  where  the  breach  of  warranty  was 
in  the  Hie  of  a  slave,  and  tbe  note  waa  dis- 
tinguished from  one  fbr  the  price  of  the  slave. 

Matiackiuett*. —  Byington  v.  Simpson,  134 
Uau.  16B,  45  Am.  Rep.  314  (waiver  of  a 
breach  of  oontract)  ;  Dean  ».  Bkiff,  128 
Hiss.  174  (waiver  of  the  maker's  breach  of 
prDmise  of  marriage)  ;  Preecott  v.  Ward,  10 
Allen  (Moss.)  203  (waiver  of  unreasonable 
delay  in  performing  a  promise  of  marriage)  ; 
Jenkins  r.  Williams,   16  Gray   (Mosb.)    168. 

Veto  ffampsAtre.^Moody  c.  Leavitt,  2  N.  H. 
171.  for  brnch  of  covenants. 

Vew  Forfc.— Hauxhnrst  v.  Ritch,  S3  Hun 
IN.  Y.)  632,  6  N.  ¥.  Suppl.  134,  24  N.  Y.  St. 
729,  holding  that  a  note  may  be  i^ven  in 
•ettlenoit  of  a  casual  injury  to  a  tenant  and 
port  owner  by  reason  of  an  nneipeoted  early 
Mle  of  the  property  by  tbe  maker  of  the  note. 


Ohio.—  Keen  e.  Ball,  31  Ohio  St.  107,  the 
release  of  a  mortgage  assumed  l^  the  maker, 
although  coupled  with  an  unperformed  con- 
tract of  sale  Xfj  the  payee. 

Teimettee. —  Tradesmen's  NaL  Bank  V. 
Looney,  Og  Tenn.  27S,  tf  S.  W.  14B,  38  L.  B.  A. 
837,  63  Am.  SL  Bep.  830,  tbe  release  of  « 
right  of  action  for  overdrawing  the  maker's 
account. 

Wyommj). —  Barrett  C.  Uahnken,  6  Wyo. 
641,  48  Pac.  202,  71  Am.  Rep.  B53,  although 
made  under  thraata  which  do  not  amount  to 
Itgal  duiess. 

The  note  mnst  in  all  coses  be  mode  to  some- 
one who  l^slly  represents  the  liability.  Thus 
It  may  be  to  a  partner  who  on  dissolution  of 
the  Arm  haa  taxen  an  asaignmeut  of  claima 
in  its  favor  (Leonard  v.  Bobbins,  13  Allen 
(Mass.)  217)  ;  but  a  note  could  not  be  made 
to  the  road  superintendent  for  fines  and  tolla 
due  by  the  maker  (Hunter  v.  Field,  20  Ohio 
340). 

fiS.  Moody  V.  Leavitt,  2  N.  H.  171,  holding 
that  a  note  given  contemporaneously  with  an 
agreement  oa  aecurity  for  its  performance,  and 
to  be  canoeled  on  its  performance,  ie  a  bar 
to  a  suit  on  the  agreement  and  is  supported 
by  a  valid  consideration. 

06.  Alabama. —  Lea  e.  Caasen,  61  Ala.  312, 
holding  that  the  rescisaion  of  an  illegal  con- 
tract on  which  money  has  been  paid  will  sup- 
port a  note  given  for  a  return  of  the  money. 

IiOuMiOTKi. —  TriBconi  f.  Dumaa,  26  La.  Ann. 
477,  a  waiver  of  payee's  contract  right  to 
prohibit  the  establishment  of  a  mercantile 
business  in  a  room  adjoining  his. 

iia»»(Khu»«tU. —  Crombie  c.  McOrath,  139 
Mass.  GEO,  2  N.  E.  100,  the  release  of  articles 
of  apprenticeship  which  were  good  at  com- 
mon law  but  not  in  compliance  with  tbe  stat- 
ute. 

OMo.~  Smith  c,  McKinney,  22  Ohio  St, 
BOO,  holding  that  the  release  of  the  maker's 
obligation,  after  maturity,  to  pay  the  note 
In  coin  is  a  auffieient  consideration  for  a  new 

Sromise  to  pay  tbe  face  In  legal  tender,  plus 
fty  per  cent,  which  was  less  than  the  mar- 
ket premium  on  coin. 

Pennaylvofiui. —  Neabit  V.  Bendheim,  IS 
N,  Y.  Suppl.  300,  tbe  release  of  the  maker's 
acceptance  payable  oitt  of  instalments  ma- 
turing on  a  binding  contract,  coupled  with  a 
withdrawal  of  objections  to  the  work  of  the 
payee  of  the  acceptance. 

Effect  of  fiand. —  A  note  is  invalid  if  given 
for  the  surrender  of  •  contract  obtained  by 
fraud  (Montgomery  c.  Morris,  32  Oa.  173), 
in  settlement  of  a  compromise  induced  by 
fraud  and  already  executed  in  fact  (Dodge 
V.  Manchester,  S8  lad.  429),  or  to  take  up  a 
former  fraudulent  note  in  tbe  handa  of  a 
hona  fide  holder,  although  the  making  of  the 
new  note  was  induoed  by  fraudulent  repre- 
[in,  B,  2,  e,  (I)] 
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tberein,"  tLe  Bettlement  of  mutnal  acconote,"  the  waiver  of  a  fraud,"  the  releuv 
from  Uabilit;  for  a  tort,""  the  discontia nance  or  withdrawal  of  legal  proceedings" 


aentations   as   to   the   Rmoiuit   paid    for   the 
former  Dot«   (Mnrphjr  c.  Lucas,  68  Ind.  360). 

D7.  Ae  of  the  iueurance  clause  in  a  mort- 
gage. Farmer  v.  Ferry,  70  Iowa  358,  30  N.  W.  ' 
762.  And  a  recovery  may  be  had  on  a  note 
given  in  settlement  of  a  contract  and  for  the 
amount  due  on  it,  although  the  contract  waa 
subsequently  broken  and  faUed  as  an  entirety. 
Thorpe  u.  White,  13  Johns.   (N.  Y.)    63, 

fi8.  Phelps  V.  Younger,  4  Ind.  460,  with- 
out fraud. 

59.  Harwood  t).  Johnson,  20  111.  367 
(fraudulent  representations  by  purchaser  and 
steps  taken  by  vendor  to  reclaim)  ;  Doherty 
V.  Bell,  65  Ind.  205  (note  originally  ioduced 
by  fraud  ratified  by  the  indorsee  by  an  ex- 
tension). So  the  release  of  a  right  to  aToid 
a  compromise  obtained  by  false  representa- 
tions will  support  a  note  for  the  balance  due 
on  the  debt.     Crans  r.  Hunter,  28  N.  ¥.  389. 

60.  As  for  a  conversion  of  personal  prop- 
erty by  the  maker  (Massie  v.  Byrd,  87  Ala. 
672,  0  So.  145)  or  an  assault  committed 
(Mathison  C.  Hanks,  2  HiU  (S.  C.)  626)  or 
instigated  (Walbridge  V.  Arnold,  81  Conn. 
424)  by  him. 

A  not*  given  by  the  fatlwr  to  tlM  motlwi 
of  a  bastard  child  for  its  support  is  valid 
{Hook  V.  Pratt,  78  N.  Y.  371,  34  Am.  Rep. 
630  [afflrming  14  Uun  (N.  Y. )  306] ) , 
but  it  cannot  be  given  for  the  damages  to 
the  mother  by  the  seduction,  for  which  the 
mother  has  no  right  ol  action  (Heaps  v. 
Dunham,  06  III.  683 ;  Cline  v.  Templeton,  7B 
Ky.  6S0).  On  the  other  hand  It  has  been 
held  that  a  not«  given  in  settlement  of  a  civil 
suit  for  seduction  pending  against  the  maker 
is  supported  b^  a  consideration,  although  the 
action  for  which  it  was  given  in  settlement 
could  not  have  been  sustained;  as  the  com- 
pensation of  the  payee  for  her  injury  is  a 
valid  consideration,  independent  of  the  suit 
compromised.  Smith  ll.  Richards,  29  Conn. 
232. 

Although  they  exceed  the  probable  amount 
of  Iniury  inflicted,  promissory  notes  given  in 
satisfaction  of  a  personal  injury  inflicted  on 
the  payee  have  a  sufficient  consideration  to 
support  them  in  law,  and  will  not  be  set  aside 
unless  a  compromise  of  the  public  offense  was 
Included  as  a  part  of  the  consideration 
(Whitenaek  v.  Ten  Eyck,  3  N.  J.  Eq.  240), 
and  it  is  no  defense  to  a  suit  on  a  promia- 
eory  note  that  defendant  gave  the  note  in 
Ignorance  of  the  law,  believing  himself  to  be 
liable  for  an  injury  done  by  his  runaway 
t«am,  when  he  was  not  so  liable  (Bennett  v. 
Ford,  47  Ind.  264)  or  that  the  payee's  right 
to  recover  interest  wsa  doubtful  (Parker  P. 
Enslow,  102  111.  272,  40  Am.  Rep.  688). 

Tort  of  third  person. —  In  general  A's  note 
for  a  tort  by  B  is  not  of  itself  sufficiently  sup- 
ported (Cdnmey  f.  Mscfarlane,  97  Pa.  St 
861],  but  a  father  may  give  a  valid  note  for 
the  son's  release  from  arrest  on  a  charge  of 
assault  on  the  payee's  son  (Mascolo  c.  l^t«- 
•anto,  01  Conn.  60,  23  Atl.  714,  20  Am.  St. 


Rep.  170).  Under  the  New  Jersey  lUtnte 
as  to  suretyship  by  a  married  woman  a  wile 
cannot  give  her  note  for  an  assault  committed 
by  her  husband,  even  to  prevent  publicity  and 
proaecution  and  to  secure  his  release  (Ms- 
whinney  e.  Cassio,  63  N.  J.  L.  412,  43  AH. 
670),  out  a  wife  may  in  general  give  her 
note  for  a  debt  of  her  husband  with  threat- 
ened prosecution  for  fraud  (Waters  c.  White, 

(Conn.  1002)  62  Atl.  401;  ^Vlielpley  e. 
Btoughton,  110  Mich.  314,  78  N.  W.  137). 

The  not«  for  telssse  of  a  tort  must  be  made 
to  the  party  injured  and  not,  for  instance,  te 
the  mother  of  a  child  in  consideration  of  her 
not  prosecuting  the  maker  for  aaaault  and 
battery  of  her  child.    Heaat  c.  Sybert,  Chevet 

(S.  C.)  177.  So  a  not«  given  by  a  master, 
and  payabltt  to  the  treasurer  of  the  town, 
in  discharge  of  a  claim  for  ill-treating  hi* 
apprentice,  is  without  consideration.  Vinal- 
haven  v.  Ames,  32  Me.  2E)B.  But  »  nota  may 
be  made  to  a  father  as  trustee  for  hia  mar- 
ried daughter  on  her  discontinuance  of  pro- 
ceedings. Adams  r.  Adams,  SI  N.  Y.  381,  43 
Am.  Rep.  676  loMirming  24  Hun  IN.  Y.) 
401]. 

61.  The  discontinuance  of  a  pending  actlaa 
is  sufficient  consideration  (Jones  t>.  Ritten- 
bouae,  87  Ind.  348;  Commercial  Bank  v.  Bon- 
ner, 13  Sm.  &  U.  (Miss.)  640) ,  the  note  being 
for  what  waa  supposed  to  be  the  amount  for 
which  defendant  was  liable  (Raina  v.  Lee,  18 
Ky.  L.  Rep.  285,  36  S.  W.  176) ,  and  even  the 
withdraw^  of  a  suit  upon  a  note  (or  fifteen 
hundred  dollars  allied  by  defendants  to  be 
forged  ia  a  sufficient  consideration  for  a  note 
for  ten  hundred  dollars  (Grant  i;.  Chambers.  30 
N.  J.  L,  323) .  So  too  ia  a  valid  consideraticn 
for  notes  given  by  one  who  had  tniaappro- 
priated  moneys  received  by  him  as  aasigoM 
m  bankruptcy  that  tfae  payee  refrained  from 
pressing  to  a  result  proceedings  against  him 
instituted  to  protect  the  intereste  of  the  cred- 
itors (Abbott  0.  Fisher,  124  Mass.  414)  and 
the  stay  of  an  ejectment  suit  and  writ  of 
restitution  (Davis  «.  Rice,  88  Ala.  388,  6  So. 
751)  or  the  settlement  of  a  suit  on  a  note 
given  for  a  stock  subscription  (Magee  F. 
Badger.  30  Barb.  (N.  V.)  246)  is  aufBcient. 
Discontinuance  of  a  pending  action  is  suffl- 
cient,  althou^  the  original  action  might  have 
failed,  provided  it  was  brought  in  good  faith 

(Hunter  p.  Lanius,  82  Tex.  677,  IS  S.  W. 
201 ) ,  but  it  is  not  sufficient,  after  the  matter 
in  controversy  lias  been  released  and  the  ac- 
tion dismissed  to  give  a  note  in  considera- 
tion of  the  previouB  releaae  (Pendleton  f- 
Pendleton,  1  Thomps.  ft  C.   (N.  Y.)   OS). 

The  withdrawal  of  a  caveat  to  a  will  is 
sufScient    (Seaman    o.    Seaman,    12    Wend. 

(N.  Y.)  381),  but  ft  note  given  for  the  with- 
drawal  of  n  caveat  filed  to  an  application  for 
a  public  road,  the  matter  being  one  of  pub- 
lic interest,  is  against  public  policy  and 
invalid  (Smith  t>.  Applf^ate,  23  N.  J.  L. 
352). 
Attaduneat  or  lien  reluMd. —  Ths  m1sm« 
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■or  the  prerentton  of  threfttened  proceedings,"  or  the  discharge  of  a  judgment  in 
■whole"  or  in  part." 

(n)  Claix  Barred  bt  LiMiTATiOfr.    Clwms  barred  by  limitation  may  con- 
-stitnte  a  valid  consideration  for  a  bill  or  note,"  althongh  this  may  not  be  trne 

62.  This  ia  true  of  a  promise  not  to  insti- 
tute legal  proceedings  against  the  maker  for 
a  paatdue  debt  (Lewis  p.  Rogers.  34  N.  Y. 
Super.  Ct.  64),  defendant  being  then  a  vol- 
untary bankrupt  (Meltzer  v.  Doll,  01  N.  T. 
386)  i  or  of  an  agreement  not  to  flle  a  lieu 
on  an  owner's  lot  (Larell  v.  Frost,  10  Mont. 
93,  40  Pac.  140) ,  not  to  take  proceedings 
against  a  defaulting  principal's  interest  in  a 
partnership  for  moneys  embeiiled  by  the  de- 
faulter (Bolln  r.  Metcalf,  0  Wyo.  1,  42  Pae. 
12,  44  Pac.  004,  71  Am.  St.  Rep.  808),  not  to 
contest  an  administrator's  sale  (Bender  r. 
Pryor,  31  Tei.  341),  or  not  to  commence 
bastardy  proceedings  (Medcalf  r.  Brown,  77 
Ind,  470),  especially  where  there  is  also  the 
consideration  of  the  child's  support  (Jack- 
eon  r.  Finney,  33  Qa.  512;  Hays  r.  McFar- 
lan,  32  Oa.  609.  70  Am.  Dec.  317;  Burgen  f. 
Straughan,  7  J.  J.  Marsh.  (Ky.)  683)  ;  and 
both  maker  and  surety  are  tMund  by  a  note 
given  in  consideration  of  the  payee's  agree- 
ment as  cosurety  with  the  maker  on  a 
guardianship  bond  that  he  would  take  no 
proceedtng  against  the  maker's  property,  he 
being  about  to  remove  from  the  state,  the 
note  being  for  the  maker's  estimated  share 
of  the  liability  on  the  bond  (Blankenship  v. 
Nimmo,  60  Ala.  600). 

63.  Brown  c.  ladd,  144  Mass.  310,  10 
N.  E.  B39  (where  a  judgment  was  discharged 
and  consent  given  to  the  entry  of  judgment 
in  another  state  and  that  a  party  summoned 
as  trustee  should  be  allowed  to  pay  the  funds 
in  his  hands  to  a  claimant)  ;  Boyd  r.  Cum- 
mings,  17  K.  T.  101  (judgment  paid  and  sup- 
plementary proceedings  discontinued);  Stem- 
bergh  V.  Provoost,  13  Barb.  (N.  Y.)  305 
(where  the  note  was  made  to  the  sheriff  who, 
to  relieve  himself  from  laches,  had  paid  the 
judgment  and  taken  a  transfer  of  it).  So 
the  satisfaction  of  a  judgment,  and  the  ex- 
tinguishment of  its  statutory  lieu,  together 
wiUi  the  loss  of  the  liability  of  the  sureties 
OD  the  appeal-bond,  are  ample  consideration 
for  a  promissory  note  (Smith  r.  Price,  2 
Beiak.  (Tenn.)  203),  and  a  judgment  recov- 
ered by  the  United  States  is  a  sufBcient  con- 
sideration for  a  note  given  by  the  judgment 
debtor  to  the  district  attorney  iu  satisfaction 
of  the  judgment,  although  the  satisfaction 
was  not  entered  upon  the  record  (Livingston 
p.  Haatie,  2  Cai.   [N.  Y.)   246). 

64.  McClees  c.  Burt,  S  Mete  (Mass.)  IBS. 
holding  that  a  note  given  for  half  the  amount 
of  the  judgment,  half  being  receipted  for,  is 
valid. 

65.  (7aI(fon»a.— Mull  D.  Van  Trees,  60  (Dal. 
547,  holding  that  whera  the  widow  is  ex- 
ecutrix of  the  est«t«  of  the  deceased  hus- 
band and  the  estate  is  community  property, 
BO  that  she  has  an  interest  in  the  same,  and 
she  gives  her  own  note  for  a  debt  of  the  de- 
ceased husband,  which  Is  outlawed,  under  Vo* 
mistaken   opinita   that   it   ia   not  outlawed 
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of  SB  attachment  is  sufficient. 
Rushing,  61  Ala.  620;  Gage  p.  Pike,  Smith 
(Ind.)  146;  Haynes  v.  Tlom,  28  N.  H.  330; 
Hackett  f.  Pickering,  6  N.  H.  10.  So  if  the 
pftfee  parted  with  a  right  which  he  had  un- 
1   attachment   of   land   by   omitting   to 


possession  held  under  a  claim  of  lien  ad- 
versely to  a  pending  chattel  mortgage  fore- 
closure, which  was  thereupon  dismissed  (Mc- 
UahoQ  p.  Plummer,  0  Dak.  42,  60  N.  W.  480)  ; 
and  of  the  release  of  a  possible  defense  to  a 

Ending  attachment  (New  York  First  Nat 
nk  r.  Morris,  1  Hun  (N.  Y.)  080),  the  re- 
turn of  an  execution  (about  to  be  levied) 
satisfied  (Sanders  p.  Atkinson,  1  Tex.  App. 
CiT.  Cas.  I  1325),  or  even,  it  has  been  held, 
the  satisfaction  of  an  execution  levy  which 
«u  void  because  the  property  did  not  belong 
to  the  judgment  delator  (Randall  p,  Famham, 
36  Me.  86) .  Contra,  as  to  the  discharge  of 
■n  execution  which  was  void  (lackay  r.  Cur- 
tis, 41  N.  C.  190)  or  the  release  of  property 
seized  /or  tolls  under  an  unconstitutional  law 
(Carson  Eiver  Lumbering  Co.  <b.  Patterson,  33 
««l.  334). 

Diiehjige  from  arrest. —  A  release  from  ar- 
rest (Waterman  e.  Barratt,  4  Harr.  (Del.) 
311),  the  release  of  the  maker's  son  from  ar- 
rest on  a  capias  and  discontinuance  of  suit 
(Msscolo  p.  Montesanto,  61  Conn.  50,  S3 
Atl.  714,  29  Am.  St.  Rep.  170),  or  the  re- 
lease of  the  maker's  husband  from  arrest, 
and  an  agreement  to  discontinue  a  pending 
•nit  against  bim,  and  consent  of  discontinu- 
■Qce  filed  with  the  clerk  (Van  Campen  c. 
Ford,  63  Hun  (N.  Y.)  038,  0  N.  Y.  Suppl. 
13B,  25  N.  y.  St.  464)  is  sufficient. 

The  discoBtinnance  of  a  divorce  pioe«edlng 
is  a  sufficient  consideration.  Adams  p.  Ad- 
ams, 01  N.  Y.  381,  43  Am.  Rep.  676  {affirm- 
ing 24  Hun   (N.  Y.)   401]. 

The  compromiM  of  haatardy  proceedinga  is 
lulllcient  (Merritt  p.  Ftemming  42  Ala.  234 
[althongh  Uie  child  was  afterward  stillborn]; 
Robinson  p.  Crenshaw,  2  Stew,  k  P.  (Ala.) 
876;  Taylor  v.  Danaby,  42  Mich.  82,  3  N.  W. 
267  [an  indemnity  b«ing  given  against  fur- 
ther  trouble] ;  Haven  v.  Hobbe,  1  Vt.  238,  IS 
Am.  Dec.  678;  Billingsley  p.  Qelland,  41 
W.  Va.  234,  23  B.  £.  812)  ;  and  It  has  been 
held  will  support  a  note  by  the  putative 
father  of  the  child  to  the  father  of  the  girl 
(Cutter  p.  Collins,  12  Gush.  (Mass.)  233), 
but  not  to  a  public  officer  without  her  con- 
sent (Wheelwright  p.  SylveaUr,  4  Allen 
(Mass.)  69.  But  in  New  Hampshire  a  note 
and  mortgage  given  by  a  person  prosecuted 
tr  a  town  as  the  father  of  illegitimate  chil- 
dren to  one  of  the  selectmen  of  said  town,  in 
(ompromise  and  settlement  of  said  prosecu- 
tion, are  valid  and  binding  as  agauist  his 
•ubsequoit  '  attaching  creditor.  Holt  p. 
Cooper,  41  N.  H.  111). 
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B8  to  the  gnarantj  b^  a  straof^r  of  a  third  person's  note  that  is  already 
barred." 

(m)  Claim  Already  DiscsAJtasD,  A  dum  vhicli  has  been  discharged  by 
act  of  law  may  be  the  consideration  for  a  new  note  or  bill.  This  is  true  as  to  an 
insolvent  or  bankrnpt  diacharge,"  altbongb  not  as  to  an  execution  againat  the 
body,  which  operates  as  a  payment,"  and  in  general  where  a  claim  has  been  vol- 
ODtarily  discharged  or  paid  it  cannot  be  made  the  basis  of  a  new  obligation,**  and 

there  U  b.  suEBcient  eonaideratioa  to  support  Jiew  Jer»«y. —  Briggi  d.  Button,  £0  N.J. L. 


the  I 

Jllinou.— WhitUker  c.  Crow,  132  111.  627 
24  N.  E.  67,  holding  that  a  nota  that  is 
iHtrred  will  support  a  promiM  indorsed  on ' 
it  for  A  less  amount. 

Kentucky. —  Buckner  c.  Clark,  6  Bush 
(Kj.)  166,  although  when  the  note  was 
given  the  maker  did  not  know  that  the  debt 
WES  barred. 

Louiaiana. —  Matthews  r.  Williams,  2S  L*. 
Ann.  685,  holding  that  a  debt  barred  by  the 
fltatute  will  support  a  note  of  the  debtor's 
■on.  Contra,  Clement  v.  Bigur,  29  La.  Ann. 
708  (a  note  given  by  a  guardian  to  his  ward 
and  formally  approved  hj  the  court);  Brierly 
V.  Johnb,  28  La.  Ann.  24S. 

Maa»ac1uuetU. —  Miles  e.  Linnell,  07  Mass. 
298  (holding  that  the  liability  of  a  surety 
on  a  note  barred  by  the  statute  will  support 
a  fresh  guaranty}  j  Way  v.  Sperry,  6  Cush. 
(Mass.)   238,  62  Am.  Dec.  770. 

Yermont. —  Giddinga  c,  Oiddings,  SI  Vt. 
227,  31  Am.  Rep.  682. 

England. — Eastwood  p.  Kenyon,  11  A.  &E. 
438,  4  Jur.  lOSl,  9  L.  J.  Q.  B.  40»,  3  P.  ft  D. 
276,  39  E.  C.  L.  245;  Wennall  o.  Adney,  3 
B.  4  P.  247,  6  Rev.  Rep.  780;  La  Touche  p. 
La  Touche.  3  H.  &  C.  676;  11  Jur.  N.  S.  271, 
34  L.  J.  Exch.  86,  11  L.  T.  Rep.  N.  B.  773,  13 
Wldy.  Rep.  563;  Hyleing  c.  HastingB,  1  Ld. 
Raym.  389;  Dean  v.  Crane,  6  Mod.  300. 

But  the  note  will  be  avoided  If  the  debt 
was  brought  within  the  statute  by  fraudulent 
receipts  indorsed  on  the  original  note.  Cross 
ff.  Herr,  96  Ind.  96.  So  too  of  a  note  in  set- 
tlement of  a  tort  by  the  payee  which  was 
barred  (Peterson  c.  Breitag,  88  Iowa  416,  S5 
N.  W.  86,  erim.  con.),  and  an  agreement 
on  the  part  of  an  apprentice  to  refrain  from 
filing  a  claim  against  the  estate  of  his  de- 
ceased master  will  not  support  a  note  given 
to  him  by  the  widow,  If  the  claim  is  barred 
by  the  statute  of  limitations  and  apparently 
unfounded    {Taylor  v.  Weeks,    (Mich.   1901) 


J  N.  ' 


16). 


A  debt  of  a  decedent,  barred  by  the  atatnte, 
will  support  the  note  of  an  administrator 
(Wheaton  n.  Wilmarth,  13  Mete  (Mass.) 
422),  executor  (McOrath  e.  Bames,  13  8.  C. 
328,  36  Am.  Rep.  687),  or  trustee  (McKelvey 
ff.  Tate,  3  Rich.  (S.  C.)  3;<9).  But  it  was 
held  in  Didlake  v.  Robb,  1  Woods  (U.  8.) 
680,  7  Fed.  Cas.  No.  3,898,  that  a  note  by 
tbe  heir  for  the  debt  of  an  ancestor,  barred 
by  the  statute,  was  held  invalid. 

66.  Clark  v.  Hampton,  1  Hun  (N.  Y.)  612. 

67.  Indiana. —  Hockett  v.  Jones,  70  Ind. 
227;  W^ns  D.  Keizer.  6  Ind.  252. 

Lintitiana. —  Andrieu's  Buceesaion,  44  La. 
Ann.  103,  10  So.  386. 
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Vev)   rorfc.— McNair  t>.   Gilbert,  3  Wend. 

(N.   Y.)    344;    Erwin   C.    Saunders,    1   Cow. 

(N.  y.)  249,  13  Am.  Dec.  520;  Scouten  c 
Eislord,  7  Johns.    (N.  Y.)    36. 

FCT-mont.— Walbridge  v,  Harroon,  18  Vt. 
448. 

EngUuid. —  Trueman  v.  Fenton,  Cowp.  544. 
The  English  bankruptcy  act  of  1801  (24  ft  25 
Viet.  c.  134,  I  164),  making  void  a  pnnnias 
to  pay  a  debt  barred  by  a  discharge  in  bank- 
ruptcy, was  repealed  by  32  ft  33  Vict,  c  83, 
i  20,  but  governs  in  the  case  of  itutrummts 
made  while  it  was  in  force.  Rimini  r.  Van 
Praagh,  L.  R.  B  Q.  B.  1,  42  L.  J.  Q.  B.  1,  27 
L.  T.  Rep.  N.  8.  640,  21  Wkly.  Rep.   107. 

The  new  promise  mtut  be  uneqniTOcal  (Mer- 
riam  P.  Bayley,  1  Cush.  (Mass.)  77,  48  Am. 
Dee.  591;  Hoore  v.  Viele,  4  Wend.  (M.  Y.| 
420;  Depny  c.  Bwart,  3  Wend.  (N.  Y.)  135, 
20  Am.  Dec.  673)  and  the  debt  will  not  be 
revived  by  mere  payment  of  interest  on  a 
note  so  discharged  (Cambridge  Sav.  Inst  t. 
Littlefield,  6  Cush.   (Mass.)   210). 

A  debt  dlichaiKed  In  bankruptcy  will  not 
support  a  promise  induced  by  a  previona  cor- 
rupt agreement  on  the  payee's  part.  Bas- 
mussen  v.  State  Nat.  Bank,  U  Colo.  301,  18 
Pac.    28;    Rice   v.    Slazwell,    13    Snt.    ft    M. 

(Miss.)  289,  63  Am.  Dec  85;  Trumb&ll  v. 
Hilton,  21  N.  H.  128;  Cocksbott  v.  Bennett, 
2  T.  R.  763,  1  Rev.  Rep.  617. 

68.  Rollins  v.  Lashus,  74  He.  218;  Snerily 
r.  Read,  0  Watts  (Pa.)  396. 

69.  Alabama. —  Holt  t.  Robinson,  21  Ala. 
106,  50  Am.  Dec.  240,  holding  that  if  a  sher- 
iff accepts  a  third  penon's  note  in  settle- 
ment of  an  execution  which  is  satisfied  of 
record  and  defendant  pays  the  maker  of  the 
note,  a  new  note  given  1^  defendant's  execu- 
tor to  the  aheriff  to  prevent  him  from  settiag 
aside  the  satisfaction  for  non-payment  <h 
the  first  note  is  based  on  a  mistiJce  and  is 
invalid. 

Colonulo. —  Raamussen  p.  State  Nat  Bask, 
11  Colo.  301,  13  Pac.  28,  the  case  of  an  bi- 
solvent  discharge  of  the  debtor  and  a  rdeaa* 
executed   by   creditors. 

Georgia. —  Pettyjohn  p.  Liebecher,  02  Os. 
149,  17  S.  E.  1007,  holding  that  a  new  note 
I7  a  surety  given  in  discharge  of  the  obliga- 
tion which  haa  already .  been  paid  by  (ha 
principal  d^>tor  unknown  to  the  surety  is 
without  conBideration. 

/ndiano.— Smith  e.  Boniff,  7S  Ind.  41S, 
holding  that  a  new  note  cannot  be  gina  to 
secure  the  cancellation  of  a  note  and  noct- 
gage  that  have  been  paid. 

Kentwikg. —  Montvmnery  p.  I^mptw,  I 
Mete.    (Ky.)    filO;   Hancock  v.  Twymao,  1> 
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it  makw  no  difference  that  the  payment  was  made  in  a  depreciated  cnrrencr  of 
infeiior  valae."'  So  where  it  has  been  discharged  by  laches  of  the  claimant^  or 
by  hifl  OTn  act,"  especially  where  the  new  secnrity  iiae  been  obtained  by  false 
repreeentations  as  to  the  fact  of  the  discharge."  If,  however,  the  release  was 
itsislf  procnred  by  frand  the  claim  may  still  Bnpport  a  note  given  for  it.^ 

(it)  Doubtfol  or  DmPUTBD  Claim.    Doubtful  or  disputed  claims  may  he 
eompromiaed  and  famish  a  snfficient  consideratioQ  for  a  bill  or  notc.^     ouch 


E7.  L.  Hep.  2006,  45  S.  W.  68  (holding  that 
K  note  to  an  ftdministrator  ia  invalid  if  given 
for  a  debt  released  by  the  deceased  for  a 
Tilnable  conaideration). 

ifoiM.— Phelps  c.  Dennett,  fiT  Me.  4B1 
(irhere  the  debt  had  been  eompromised  and 
tlie  balance  released]  ;  Warren  ff.  Whitnej, 
U  Me.  561,  41  Am.  Dec  406. 

ilaryland. —  Ingersoll  v.  Martin,  S8  Hd. 
87,  42  Am.  Rep.  322. 

MataacKuaett*. —  Brigham  v.  Holden,  146 
Mui.  250,  15  N.  B.  S33  (holding  that  if  the 
debt  has  been  already  paid  it  cannot  be  the 
eoDiideration  for  a  new  bill  or  note) ;  Hale 
e.  Rice,  124  Uass.  202. 

Uitihigan. — Thorp  «.  Deming,  7fi  HIch.  124, 
43  N.  W.  lOST;  Campbell  c.  Skinner,  30  Uich. 
^  the  latter  case  holding  that  if  the  origi- 
nal debt  has  been  compromised  and  dis- 
charged for  ti>e  debtor  by  hia  friends  it  ( — 


lfinn«to(a. —  Mason  v.  Campbell,  £7  Minn. 
54,  6  K.  W.  406. 

Vmo  Sam-pthire. —  Orant  V.  Porter,  63 
N.  H.  229,  holding  that  where  a  debtor  com- 
promiaed  with  hia  creditors  and  took  an  aa- 
ligomait  of  their  claims,  and  gave  one  of 
them  a  note  for  the  balance,  there  was  no 
consideration  for  the  note. 

Vao  York. —  Stewart  V.  Ahrenfeldt,  4  Den. 
(II.  Y.)  laO  (holdine  that  a  note  given  to 
■eltle  a  snit  against  the  maker  on  a  prevjooa 
Indorsement  is  invalid  if  the  payee  has  in 
hand  enough  of  the  maker's  mon^  to  pay 
the  amount  due)  ;  Stafford  f.  Bacon,  1  HiU 
(N.  Y.)  S32,  37  Am.  Dec.  366. 

South  Dakota.— Sx>  where  the  original  debt 
has  been  satisfied  1^  a  deed  accepted  in  full 
wtii&ction.  Rnd<dph  v.  Hewitt,  11  S.  D. 
S46,  SO  N.  W.  133.    , 

Contra,  in  the  case  of  a  volnntaty  eom- 
promise  and  release  by  creditors  without  cor- 
rupt agreement.  Glober  c.  Bradley,  1  Ter. 
App.  Civ.  Css.  I  212. 

Althongh  tbe  object  of  the  lelease  wai 
merely  to  render  th«  cieditOT  competent  ai  a 
wltUN  this  ia  so-  Valentine  e.  Foster,  1 
Mrtc,  (Mass.)  520,  35  Am.  Dec.  377.  Contra, 
Willing  e.  Peters,  12  Berg,  k  R.   (Pa.)   177. 

TO,  Bcazley  e.  Qignilliat,  61  Oa.  187;  Tur- 
ner B.  Yowig,  27  Ind.  373,  89  Am.  Dec,  508. 

71.  As  where  an  indoreer  Is  discharged  by 
failnre  to  give  notice  of  protest  {Farmers, 
etc,  Bank  c.  Small,  2  T.  B.  Mon.  (Ey.)  88; 
Van Derreer  c.  Wright,  6  Barb.  (N.  Y.)  647) 
and  makes  the  new  note  without  knowledge 
ot  his  discharge  {Warder  r.  Tucker,  7  Mass, 
44B,  5  Am.  Dee.  62 ) .  So  where  a  deU  has 
been  diicharged  by  non -presentment  to  the 
■dministrator  mere  forbearance  to  aue  will 


not  support  a  promise  to  reinstate  the  claim. 
Ton  Brandenatein  e.  Ebensberger,  71  Tex. 
267,  8  8.  W.  163. 

72.  Fraker  o.  Cullum,  21  Ean.  66S,  by  an 


thereby  dis<^rgGd  the  other,  he  cannot  hold 
the  latter  on  a  new  note  which  he  gave,  being 
ignorant  of  soch  judgment  and  relying  or 
the  truth  of  the  representations  of  the  cred- 
itor. Nicklaus  c.  Roach,  3  Ind.  78.  But,  al- 
though the  tenant's  liability  for  rent  is  diii- 
eharged  by  hia  eviction  from  a  part  of  the 

eremiaes,  his  note  for  rent  of  another  part 
valid.     Anderson  V.  Chicago  U.  ft  F.  Ins. 
Co.,  21  III.  601. 

73.  Fraker  e.  Cullom,  21  Kan.  555  (where 
an  alteration  in  the  former  note  had  dis- 
charged the  maker)  ;  Stephens  c.  Spiers,  25 
Mo.  38Q  (where  the  origmal  note  had  been 
really  settled  and  released,  but  was  repre- 
Moted  as  still  due). 

74.  Grans  v.  Hunter   28  N.  Y.  38Q. 

76.  Alabama. —  Booth  v.  Dexter  Steam 
Fire  Engine  Co.,  118  Ala.  369,  24  So.  405; 
Wyatt  i".  Evins,  52  Ala.  285 ;  Curry  P.  Davis, 
44  Ala.  281  (note  for  purchase  of  slave 
after  emancipation  compromised  at  reduced 
amount )  ■ 

ArkairUKU. —  Richardson  c  Comstock,  21 
Ark.  69. 

District  of  CoJumhia. —  Northern  Liberty 
Markt^  Co.  p.   Bteulmer,  4  Mackey    (D.   C.> 


(Teor^to.— Austell  r.  Rice,  6  Qa.  472,  hold- 
ing that  the  compromise  of  a  doubtful  claim 
against  an  estate  and  forbearance  on  the 
part  of  the  claimant  will  support  a  note  hf 
a   legatee. 

Iowa. —  Rowe  v.  Barnes,  101  Iowa  302,  70 
N,  W.  197  (by  contestant  of  will);  French 
V.  French,  84  Iowa  656,  51  N.  W.  145,  IS 
L.  R.  A.  300;  Keyes  v.  Mann,  -63  Iowa  660, 
ION.  W.  666 (holding  that  although  a  note  be 
based  on  a  disputed  claim  its  surrender  is  a 
good  consideration  for  the  making  of  another 
note)  ;  Keefe  e.  Yogle,  36  Iowa  ST. 

Kentucky. —  Rains  p.  Lee,  18  Ky.  L.  Rep. 
286,  36  S.  W.  176. 

JftMsaohuseffs.^-Bent  r.  Weston,  167  Mass. 
629,  46  N.  E.  380  {overcharge  for  keep  of 
horse,  which  was  retained  un^  note  given) ; 
Easton  r.  Easton,  112  Mass.  438;  Cobb  v. 
Arnold,  8  Mete.  (Mass.)  403  (note  for  rent 
of  land  which  the  maker  had  held  adversely 
for  more  than  twraity  years). 

Miatiaaippi. — Boone  v.  Boone,  SB  Miss.  820; 
Foster  V.  Mette,  55  Miss.  77,  SO  Am.  Rep. 
604. 

Jfis«o«rt. —  Pickel  v.  St.  Louis  Chamber  of 
Commerce  Assoc.,  80  Mo.  65  (a  note  givai 
[III,  B,  2,  e.  (IT)] 
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papei'  will  be  good,  althonffh  the  claim  itself  might  have  prored  to  he  bsd,"  M 
-altnonghitwaB  a  moral  and  Bot  a  legal  obligation/' wae  Bupported  merelj  ^  a  Te^ 
bal  agreement,  which  was  ineSectnal  under  the  statute  of  frauds,^  or  was  ronnded 
OD  a  nsuriona  contract;™  hut  the  claim  in  insafficieat,  if  entirely  onfonnded* 


upon  a  aettlement  by  the  maicer,  neither  nn- 
der  the  influeiice  of  mistake  or  fraud,  nor  in 
i^oranee  of  hia  rights) ;  Stephena  c.  Spien, 
2e  Mo.  386. 

yew  York. —  Housatonic  Nat.  Bank  p.  Foa- 
ter.  85  Hun  (N.  Y,}  376,  32  N.  Y.  Suppl. 
1031,  66  N.  Y.  St.  435;  Carney  p.  Downey, 
e  N.  Y.  St.  707  (holding  that  it  may  be  the 
■compromiae  of  a  claim  against  the  maker's 
wife)  ;  RuRaell  v.  Cook,  3  Hill  <N.  Y.)  604; 
Brooklyn  Bank  e.  Waring,  2  Sandf.  Ch. 
[N.  Y.)    1. 

Virginia. —  Zane  v.  Zane,  6  Munf.  (Va.) 
406. 

UniUA  Btate*. —  Northern  Liberty  Market 
Co.  o.  Kelly,  113  U.  8.  lOT,  5  8.  Ct.  422,  28 
L.  ed.  64B,  although  the  eompromlse  was  con- 
ditioned on  the  payment  of  the  not«. 

England. —  Loi^ldge  v.  Dorrille,  5  B.  ft 
Aid.  117,  7  E.  C.  L.  74;  Cook  r.  Wright,  1 
B.  ft  S.  G69,  7  Jur.  N.  S.  121,  30  L.  J.  Q.  B. 
■321,  4  L.  T.  Rep.  N.  8.  704,  101  E.  C.  L.  BS9. 

But  the  facts  mnst  be  known  to  the  maker 
fBuno  c.  Qabriel,  2  Colo.  App.  296,  30  Pac. 
260 ;  Morey  p.  Laird,  108  Iowa  870,  77  N.  W. 
*35),  and  a  surety  will  not  be  bound  by  a 
note  given  by  him  for  serricea  rendered  to 
hie  principal  without  knowledge  that  the 
amount  had  been  fixed  by  arbitration  and 
that  the  principal  had  given  hia  note  there- 
for, aecured  by  a  mortgage  (Edwards  e.  Lo- 
fan,  ea  Ala.  G06). 

Any  part  included  In  the  note  but  raaervMl 
«s  unsettled  is  not  a  valid  consideration,  and 
the  note  fails  pro  tanto,  as  where  it  is  gives 
for  the  balance  due,  with  interest,  on  an  un- 
derstanding that  the  question  of  the  liability 
to  pay  interest  should  nevertheless  remain 
open.    Jenniaon  v.  Stone,  33  Mieh.  90. 

CompromiM  of  note  procured  by  fiand. — 
It  may  be  voluntarily  given  in  renewal  and 
-compromise  of  a  note  which  was  procured  bv 
fraud  (Clough  v.  Holden,  (Mo.  1692)  20 
S.  W.  S9G)  and  damages  for  the  fraud  are 
thereby  waived  (Keid  v.  Huston,  68  Ind.  173). 

76.  lotoa. —  Keefe  P.  Vcgle,  36  Iowa  87. 

KmtHclby.—  Taylor  v.  Patrick,  1  Bibb 
<Ky.)    168. 

JVissoun. —  Dailey  v.  Jesaup,  72  Mo.  144. 

W*u>  Yorfc.— Feeter  t.  Weber,  44  N.  Y. 
Super.  Ct.  2ES  [affirmed  in  78  N.  Y.  334] ; 
Kusselt  r.  Cook,  3  Hill  (N.  Y.)  G04i  Ray- 
mond P.  Lent,  14  Johns.  (N.  Y.)  401  {where 
the  statutory  bond,  which  constituted  the 
original  liability,  lacked  a  aeal). 

Vvrmont. —  Holcomb  v.  Stimpsou,  8  Vt. 
141. 

F7ni(ed  Stattt. —  Northern  Liberty  Market 
Co.  p.  Kelly,  113  tJ.  S.  199,  5  B.  Ct.  422,  28 
L.  ed.  S48,  notes  givm  to  take  up  notes  for 
a  twenty-year  market  lease,  where  the  power 
of  the  corporation  to  grant  auch  a  le«Bs  wM 
doubtful. 

But  it  is  a  Kood  defenae  that  the  maker  was 
[III,  B,  2,  e,  (IV)] 


land  for  which  the  note  « 

p.  Royal,  60  Miss.  46,  42  Am.  Rep.  350)   < 

that   the   new   note   was   obtained   by   fravd 

(Perkins  p.  Trinka,  30  Minn.  241,  16  N.  W. 

116). 

77.  Hairicei  p.  Saunders,  Cowp.  289;  Lee 
V.  Muggeridge,  5  Taunt  36,  1  E.  C.  L.  32; 
Oibbs  p.  Merrill,  3  Taunt.  307.  This  is  true 
of  a  note  given  by  a  widow  after  ahe  be- 
came a  widow,  as  a  renewal  of  a  former  not* 
made  during  coverture  (New  Hanover  Bank 
P.  Bridgers,  98  N.  C.  67,  3  8.  E.  826,  2  Am. 
St.  Rep.  317)  or  given  by  a  wife  after  the 
enabling  statute  went  into  effect  (Barton  t. 
Beer,  36  Barb.  (N.  Y.)  78;  Brooks  c.  Mer- 
chants' Nat.  Bank,  126  Pa.  St.  394,  23  Wklv. 
Notes  Cas.  (Pa.)  H>2,  17  Atl.  418),  bat  soeli 
a  note  requires  some  new  consideration  or 
previous  moral  obligation  (Vance  p.  Wellis 
6  Ala.  737). 

78.  Rogers  P.  Btevenson,  16  Minn.  68; 
Schnecko  p.  Meier,  4  Mo.  App.  666;  Hookn 
P.  Enab,  26  Wis.  511;  Jones  P.  Jones,  9  L.  J. 
Exch.  178,  6  M.  ft  W.  84.  Oonfro,  Richstd- 
Bon  P.  Richardson,  143  III.  563,  36  N.  E.  60S, 
26  L.  R.  A.  306,  a  note  given  in  settlemoit 
of  a  verbal  antenup'tial  agreement. 

78.  If  a  nsuiloua  note  be  not  void  nndv 
the  statute  a  good  note  may  tw  given  for 
the  balance  due  (Elisabeth  State  Bank  f. 
Ayers,  7  N.  J.  L.  130,  11  Am.  Dec  636}  and 
a  valid  not«  may  be  given  to  settle  accounts 
In  which  are  included  usurious  notes  (Morrii 
p.  Taylor,  22  N.  J.  Eq.  438  iaffirmed  in  H 
K.  J.  Eq.  006].  Bee  also  De  Wolf  p.  John- 
son, 10  Wheat.  (U.  S.)  367,  6  L.  ed.  343). 

In  EdgUnd  a  debt  void  under  the  old  usury 
laws  will  support  a  note  given  therefor  ainee 
the  repeal  of  such  laws  (Flight  p.  Reed,  I 
H.  *  C.  703,  9  Jur.  N.  S.  1016,  32  L.  J.  En*. 
266,  S  L.  T.  Rep.  N.  8.  638,  12  Wkly.  Rep. 
63),  and  while  such  laws  were  in  force  if 
the  maker  of  a  usurious  note  waa  arreettd 
in  a  suit  upon  it  a  note  for  the  amount  given 
try  a  tiiird  person  to  secure  hia  release  v — 
valid   (Turner  c.  Hulme,  4  £^. 

80.  Alahama. —  -    ~     ■ 


Hulme,  4  Eni.  II). 
-  Bullock  t.  Ogbum,  13  All. 


.  Beui,  76  CaL  86,  16 


346. 

Calif orma.—  Bell 
Pac.  621. 

ftxfMfHi.— Smith  V.  Bornff,  76  Ind.  412. 
holding  that  there  can  be  no  recovery  to  a 
note  given  for  t^e  surrender  of  a  note  and 
cancellation  of  a  mortgase  where  the  dcM 
had  been  satisfied,  although  the  payi* 
claimed  otherwise. 

lotca. —  Tucker  p.  Rank,  43  Iowa  80;  Bol- 
livan  p,  Collins,  18  Iowa  228,  the  Utter  cast 
holding  that  if  the  purcbaaer  of  a  horse  m- 
neceaaarily  gives  it  up  in  a  replevin  suit, 
relying  on  folse  representations  as  to  it* 
having  been  stolen,  this  will  not  s^ipoit  a 
note  %  the  seller  to  him. 
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or  lllwal,''  as  in  the  case  of  forgery  ■  or  where  the  p&yee  was  not  the  party 
enStltrf." 

f.  Forbearanee.**    The  extensioii  of  time  for  payment  of  a  debt  is  a  snfiicient 
conrideration  for  a  bill  or  note"  and  for  a  promise  to  pay  fees  or  coets  of  colleo- 


rmhfcfcy.— Owsley  e.  Philips,  78  Ej.  S17. 
SS  Am.  Bep.  ZfiS,  holding  that  %.  aubsequent 
promiK  to  p>j  ■  note  to  vhich  the  muc«r's 
name  wu  signed  without  his  authority  is 
without  consideration. 

ifiuiwippi. —  Gunning  t>.  Royal,  G9  Hiss. 
U,  42  km,  Bep.  360. 

A'no  Jersey. —  Conorer  v.  Btillwell,  34 
V.  J.  L.  04,  for  a  claim  of  warranty,  without 
aetoal  breach,  and  without  release. 

Utta  York. —  Smith  e.  Ware,  13  Johna. 
fN.  Y.)  2S7  (for  a  deflciencj  in  quantity  of 
lind  convejed,  where  there  was  no  covenant 
u  to  quantity))  Pearaon  v.  Pearson,  7  Joluu. 
(N.  T.)  26  la  note  giTcn  in  Mttlemcnt  of 
an  unfounded  chaise  of  anon ) . 

OifcZoAoma.— Dndc  c.  Antie,  0  Okla.  162, 
47  Pac  1066. 

Pemuj/lvania. —  Geiser  p.  Cook,  8  Watts 
t  S.  (Pa.)  266,  holding  that  eren  a  sealed 
Bote  given  for  a  balanea  du«  on  a  fonner 
note  which  was  without  eomideration  is  In- 
valid. 

Ytrment. —  Ormsbee  v.  Howe,  H  Vt.  132, 
41  Am.  Bep.  S4I. 

WUeontin. —  I^iller  v.  Green,  64  Wis.  IDS, 
24  N.  W.  907,  64  Am.  Rep.  600,  holding  that 
a  promissory  note,  the  consideration  of  which 
ia  the  compromise  of  a  fraudulent  claim, 
where  the  drawer  had  not  waived  hia  rights, 
ii  void  in  the  hands  of  the  original  payee  or 
suj  other  person  not  a  bona  fide  purchaser 
for  value  tiefore  due. 

Engkmd.—  Southall  v.  Bigg,  11  C.  B.  481, 
IS  Jur.  706,  20  L.  J.  C.  P.  US,  73  E.  C.  L. 
481,  obtained  by  false  repreaentations. 

If  it  la  putly  invalid  tlie  note  will  be  void 
pro  tatito  (Briscoe  v.  Kinealj,  8  Ho.  App. 
78),  as  where  an  account  stated  included  a 
trandnlent  overcharge  (Dickinson  v.  Lewis, 
34  Ala.  638). 

If  the  claim  be  valid  it  ia  eufflcient,  at 
though  the  note  representing  it  is  ultra  vir^ 
as  to  tiie  payee  corporation.  Rome  Bav. 
Bank  t>.  Kramer,  32  Bun  (N.  T.)  2T0  [of- 
firmed  in  102  N.  Y.  331,  6  N.  E.  682]. 

ai.  A  surety  cannot  recover  from  his  prin- 
cipal the  amount  of  a  note  given  by  the  for- 
mer for  a  debt  of  the  latter  whidi  was  il- 
le^l  and  void  by  statute  (Perkins  p.  Cum- 
mugs,  2  Oray  (Mass.)  25S),  aa  where  one 
gives  a  note  for  an  illegal  assessment  without 
ksowledge  of  the  ille^ity,  there  being  in 
such  ease  an  estoppel  (Parsons  v.  Poidleton, 
etc..  Turnpike  Co.,  69  Ind.  3S)  ;  but  the 
maker  would  be  estopped  where  with  such 
knowledge  he  joined  in  a  note  with  others  in 
order  to  procure  the  building  of  the  road 
(Williams  r.  Pendleton,  etc..  Turnpike  Co., 
76  Ind.  87). 

8S.  There  can  be  no  recovery  on  a  promise 
to  pa;  a  forged  not«  without  some  new  con- 
sideration or  an  estoppel  on  the  maker's  part 
(Workman  v.  Wright,  33  Ohio  St.  40B,  31 
[48] 


Am.  Rep.  S40),  but  a  compromise  of  a  suit 
on  a  note  claimed  to  have  been  forged  will 
support  a  new  note  (Grant  V.  ChamMn,  30 
N.  J.  L.  323). 

83.  As  where  a  note  is  given  to  a  mother 
for  an  injury  to  her  child,  she  having  no 
right  of  action.  Heaat  v.  Sybert,  Chevea 
(S.  C.)  177.  So  the  right  of  action  for  the 
seduction  of  a  minor  being  only  in  her  parent  . 
entitled  to  her  aervioea,  a  note  or  promise  to 

rmon^  on  her  own  agreement  to  forbear 
respect  to  a  threatened  prosecution  for 
her  ^eged  seduction  is  without  eonsidera* 
tion.    Heaps  v.  Dunham,  90  111.  0B3. 

84.  Forbearuia  to  conteit  ■  wiU  la  a 
good  consideration;  and  a  note  given  after 
the  statutory  period  for  contesting  wills  i> 
good  if  in  puraoance  of  an  agreement  for 
settlement  made  within  such  period.  Hin- 
dert  V.  Schneider,  4  HI.  App.  203. 

If  the  banUng  department  tefraini  from 
cloafng  a  bank  at  the  request  of  stock-hold- 
en  this  will  support  the  stock-holders'  notes 
to  the  bank  to  nuke  good  its  impsiired  cap- 
ital. Sickles  V.  HeroTd.  11  Hisc.  (N.  Y.) 
683,  32  N.  Y.  Suppl.  10B3,  86  N.  Y.  St.  337. 

85.  A  lafiaoM).— Decatur  First  Nat.  Bank 
V.  Johnaton,  97  Ala.  665,  11  So.  690. 

Illinaii. —  Armour  p.  Eichetberger,  66  111. 
366;   Hancock  p.  Hodgson,  4  111.  329. 

foioa. —  Atheiton  P.  Uarcy,  G9  Iowa  66(^ 
13  N.   W.  768. 

Louisiana. —  Foster  p.  Wise,  27  La.  Ann. 
038. 

Minnetota. —  Lundberg  P.  Northwestern 
Elevator  Co.,  42  Minn.  37,  43  N.  W.  686. 

Uiui—ippi. —  Banden  p.  Smith,  ( Misa. 
1888)  0  So.  614. 

Minouri. — Jania  p.  Roentgen,  69  Mo.  App. 
76. 

NetD  Forfe.— Uettaer  p.  Doll,  91  K.  T.  365. 

Iforlh  Dakota. —  Bed  Biver  Valley  Nat, 
Bank  p.  Barnes,  8  N.  D.  432,  70  N.  W.  880. 

Pettnaytvania. —  Homer  c.  Jonea,  6  Phila. 
(Pa.)  268,  24  Leg.  Int.  (Pa.)  396. 

Wi»oontim. — Johnaton  Harvester  Co.  p.  Ue- 
Lean,  67  Wis.  258,  16  N.  W.  177,  46  Am. 
Bep.  39. 

Such  eztansion  ia  snffident  consideration 
for  a  new  note  for  the  balance  left  unpaid 
after  part  paynunt  (Langley  p.  Bartlett,  33 
Me.  477) ;  for  a  new  promise  to  pay  an  exist- 
ing note  (Tuttle  f.  Bigelow,  1  Boot  (Conn.) 
108,  1  Am.  Dec  36 ;  Ford  V.  Behman,  Wright 
(Ohio)  434);  for  a  new  note  for  a  lai^r 
sum  (Taylor  p.  Meek,  4  Blackf.  (Ind.)  3S8, 
with  additional  consideration  of  a  surety  re- 
leased) ;  or  for  a  collateral  note  furnished 
by  another  party  (Mechanics',  etc..  Bank  P. 
Wiaton,  46  Barb.  (N.  Y.)  218  [other  execu- 
tory agreement  as  additional  consideration] ; 
Hastings  First  Nat.  Bank  p.  Lament,  S  N.  D. 
393,  67  N.  W.  146;  Van  Oorder  p.  Freehold 
Bank,  (Pa.  1886)  7  AU.  144). 

[IH,  B,  2.  t} 


Digitized  byGoOgIC 


722    [7  Cye.] 


COMMEBCIAL  PA.PER 


tion,"  accraed  iotereet;"  bat  uot  for  compoond  interest"  or  interest  at  an 
increased  rate,*  There  sbonid  be  a  distinct  agreement  for  forbearance,"  bnt  if 
the  debt  is  .doe  sach  agreement  ma^  be  implied  from  the  taking  of  s  note  or  bill 
payable  at  a  fntnre  time,  since  this  suspends  action  on  tlie  original  debt."    The 


Forbearance  ■■  to  some  putiea  and  releaia 
of  others  wilt  support  a  rew  note  mven  aa 
collateral  security.  Muirhead  e.  Kirkpat- 
rick,  21  Pa.  St.  237.  So  if  the  maker  be 
given  an  extension  and  the  suret;  be  released 
this  viU  support  a  new  note  with  a  new 
surety.  Jackson  c.  Cooper,  IB  Ky.  L.  Rep. 
S,  3S  S.  W.  3B;  Qatzmer  v.  Pieree,  13  Phila. 
(Pa.)   88,  36  Leg.  Int.   (Pa.)   la. 

An  Bxreement  for  delay  on  an  execution  al- 
ready issued  wilt  support  a  new  note  (Rob- 
inMn  V.  Gould.  11  Cueh.  (Mass.)  S5)  and 
BO  of  delay  on  an  execution  against  another 
person  (Giles  e.  Ackles,  &  Fa.  St.  147,  49 
Am.  Dec.  fiSl). 

Accommodation  and  nuetyihip. —  The  ex- 
tension or  forbearance  of  a  debt  will  support 
the  transfer  by  the  payee  of  an  accommoda- 
tion note  (Grocers'  Bank  x>.  Penfleld,  88  N.  Y. 
S02,  25  Am.  Rep.  231  [a/^rmtng  7  Hun 
(N.  Y.)  279];  Callahan  c.  Bancroft,  28  Hun 
(N.  Y.)  584)  or  bill  (Fellows  c.  Harris,  12 
8m.  &  M.  (Miss.)  4fl2),  an  accommodation 
indorsement  (Qlorersvitle  Nat.  Bank  v. 
Place,  86  N.  Y.  444),  a  new  note  by  the  ac- 
commodation maker  with  the  payee  originally 
accommodated  aa  surety  (Jndd  c.  Martin,  97 
Ind-  173),  or  the  execution  of  the  existing 
note  by  a  new  surety  (Stone  P.  White,  9 
Gray  (Mass,)  689)  or  by  a  new  co-maker  (Freeh 
p.  Yawger,  47  N.  J.  L.  157,  64  Am.  Rep.  123). 
Bo  too  it  will  sufSce  for  the  guaranty  of  a 
note  {Fuller  p.  Scott,  8  Kan.  25;  King  p. 
Upton,  4  Me.  387,  16  Am.  Dec.  266)  or  for 
its  assumption  by  another  person  (Mazelin 
p.  Martin,  Wils.   (Ind.)   423). 

Original  consideration. —  An  extension  to 
the  purchaser  of  land  under  a  contract  will 
support  his  note  for  the  deferred  payment 
without  regard  to  alleged  defects  in  the 
vendor's  title.  Homer  i).  Jones,  6  Phila. 
(Pa.)  25S,  24  I^.  Int.  (Pa.)  396.  So  an 
agreement  to  forbear  to  sue  on  a  note  and 
mortgage  payable  in  treasury  notes,  and  un- 
der the  l^al  tender  act,  is  a  sufflctent  con- 
sideration for  s  promise  by  the  debtor  to 
pay  the  debt  in  specie  or  gold  coin  (Belloc  p. 
Davis,  38  Cal.  242),  and  the  granting  of  an 
extension  of  time  is  a  sufficient  consideration 
to  uphold  a  note  whit^  has  been  obtained 
and  negotiated  in  fraud  of  the  maker  (Wor- 
mer  P.  Waterloo  Agricultural  Works,  50 
Iowa  262)  ;  but  forbearance  to  sue  for  what 
one  has  no  legal  right  to  recover  is  not  a 
sufficient  conBideration  for  a  note  (Foster  p. 
Metts,  55  Miss.  77,  30  Am.  Rep.  B04).  and 
if  the  cause  of  action  forborne  is  clearly  il- 
legal  and  void,  a  note  given  in  consideration 
of  forbearance  to  sue  thereon  is  tainted  with 
the  nature  of  that  cause  of  action  {Slack  o. 
Moss,  Dudley  (Ga.)   161). 

86.  Brainard  v.  Harris,  14  Ohio  107,  45 
Am.  Dec,  B26,  holding  that  an  ^tension  of 
the  time  allowed  for  the  payment  of  a  judg- 
ment is  a  sufficient  consideration  for  a  note, 
given  by  the  party  liable  under  the  judgment 
[III.  B,  2,  f] 


to  the  attorney  of  the  other  par^  for  hit 
fees  in  the  suit 

87.  Hubbard  P.  Fletcher,  61  Hinn.  148,  63 
N.  W.  612  {holding  that  an  agreement  to  ex- 
tend the  time  for  payment  of  a  mortgage 
note  is  a  sufficient  consideration  for  a  nOte 
for  payment  of  interest  during  the  time  of 
extension)  ;  Maples  p.  Hicks,  3  Pa.  L.  J. 
244  (holding  that  the  including  of  interest 
on  an  overdue  bill  in  a  note  given  by  the  ac- 
cepter of  a  bill  to  the  holder  is  a  sufficient 
consideration  for  such  note)  ;  Hutton  v.  £d- 
gerton,  6  S.  C.  465  (where  the  extension  was 
held  to  support  a  promiae  to  par  int«rest 
for  which  the  maker  was  not  liable  which 
had  accrued  during  the  war). 

88.  Wilcox  V.  Howland,  23  Pick.  (Mass.) 
167  (holding  that  a  promise  to  pay  compound 
inf«reBt  is  valid  where  such  interest  baa  al- 
ready accrued  and  the  creditor  forbears  to 
proceed  on  an  execution  issued  for  principal 
and  simple  interest)  ;  Jasper  County  c.  Tavis, 
76  Mo.  13  {where  the  maJcer  of  a  note,  being 
sued  thereon,  in  consideration  of  forbtsrance 
to  sue,  agreed  to  pay  compound  interest  on 
the  note  for  the  remainder  of  its  term]  ; 
Hathaway  o.  Meads,  II  Or^.  8fl,  4  Pac  Gia. 

98.  Beckner  p.  Carey,  44  lad.  89;  Knapp 
V.  Mills,  20  Tex.  123.     Contrv,  where  the  in- 

Minn.  41S,  46  N.  W.  908.  And  in  general 
a  promise  to  pay  interest  for  the  renewal  of 
a  note  means  bank  interest.  Boismarre  P. 
Jourdan,  I  Mart.  N.  8.   (La.)   304. 

80.  Venn  p.  Marbury,  100  Ahi.  438,  14 
So.  273,  46  Am.  St.  Rep.  70,  23  L.  R.  A.  325: 
Lambert  P.  Clewley,  BO  Me.  480,  16  Atl.  61 
{and  without  an  agreement  forbearance  will 
not  support  a  new  indorsement  after  deliv- 
ery). But  it  will  be  sufficient  if  the  pur- 
chaser definitely  extends  the  paper  and  takes 
a  new  note  as  collateral.  Atlanta  Guano  Co. 
P.  Hunt,  100  Tenn.  89,  42  S.  W.  482. 

Forbearance  at  the  maker's  request  it 
equivalent  to  such  an  agreement.  Strong  f. 
Sheffield,  144  N.  Y.  392,  39  N.  E.  330,  6S 
N.  Y.  St.  701  [a/^Erminff  66  Hun  {N.  Y.)  349, 
21  N.  Y.  Suppl.  505,  50  N.  Y.  St  865] ;  Bal- 
lard p.  Burton,  84  Vt.  3B7,  24  Atl.  769,  I< 
L.  R.  A.  684;  Crears  P.  Hunter,  19  Q,  B.  D. 
341,  56  L.  J.  Q.  B.  619,  67  L.  T.  Rep.  N.  S. 
664,  35  Wbly.  Rep.  821. 

81.  Ifttine,— York  P.  Pearson,  63  Me.  587; 
Thompson  p.  Gray,  63  Me.  228. 

Jf(usa«Auaetts. —  Where  a  note  is  given  fol- 
lowed by  actual  forliearanee.  Boyd  p.  Freiie, 
5  Gray  (Mass.)  553;  Wheeler  p.  Slocumb,  16 
Pick.  (Haas.)  6S. 

MtnnMofo.—  Lundberg  P.  Northwestern 
Elevator  Co.,  42  Minn.  37,  43  N.  W.  685. 

Wbw  Yorfc.— Grocers'  Bank  p.  Penfield.  T 
Hun  (N.  Y.)  279  lo/^rmwi  in  69  N.  Y.  502, 
25  Am.  Rep.  231]  j  Lewis  p.  Rogers,  34  "S.  Y. 
Super.  Ct.  64   (especially  where  the  debt  for 


D,8ilizedb,G00gle 


COMMERCIAL  PAPER 


[7  Cye.]    788 


agreemeut  for  forbearance  should  be  for  a  delinite  time,"  bat  a  "reasouable 
time"  liaa  been  held  to  be  Biifficiently  definite."  The  agreement  may  be  accoin- 
paDJed  with  surrender  of  a  former  note,**  an  agreement  for  an  additional  SBrety," 
or  with  an  agreement  not  to  transfer  the  note?*  Sometimes  the  forbearance  is  a 
forbearance  to  sue  the  maker  or  a  third  person,*^  but  snch  forbearance  is  no  con- 
EideratioQ  if  it  is  clear  that  no  action  would  lie." 

S.  AccoMHODATiOK  Papbb  —  a.  In  GeneraL  Accommodation  paper  ia  a  loan  of 
the  maker's  ci-edit,  without  restriction  as  to  the  manner  of  its  use,"  This  may 
be  done  bj  a  note  aa  accommodation  maker  or  co-maker  or  by  acceptance  or 
'    The  beneficial  consideration  moving  to  tlie  party  accommodated 

Bank  c.  Parker,  130  N.  Y.  415,  £9  N.  E.  1094, 
42  N.  Y.  St  506). 

83.  Ballard  r.  Burton,  U  Vt.  387,  24  Atl. 
760,  16  L.  R.  A.  664;  Loiudale  v.  Brown,  4 
Wash.    (U.  S.)    148,   IS  Fed.  Cas.  No.  S,484. 

Wlut  ia  a  reasonable  time  is  for  the  juiy 
to  determine.  McCelvy  v.  Noble,  13  Rich. 
(S.  C.)  330.  It  has  been  held  sufficientlj 
definite  if  the  esteneioa  be  till  action  is  aeces- 
aary  to  save  the  statute  of  limitationH  (Aiken 
v.  Posey,  13  Ten.  Civ.  App.  607,  35  S.  W. 
T32),  and  one  accepting  a  demand  note  may 
be  shown  by  parol  to  have  intended  forbeai:- 
ance  for  a  ■'easonable  time  (Kelly  o.  Theias, 
21  Misc.   (N.  Y.)   311.  47  N.  Y.  Suppl.  145). 

04.  Wheeler  c.  Slocumb,  16  Pick.  (Maaa.) 
62. 

9B.  Coffin  f.  Indiana  Asbur^  University,  02 
Ind.  337  (the  agreement  being  a  sufficient 
consideration  for  the  new  aurety] ;  North 
Atchison  Bank  v.  Oay,  114  Ho.  203,  21  8.  W. 
479  (the  new  nof«  being  indorsed  sa  a  pay- 
ment on  the  former  note). 

96.  And  this  will  support  Uie  oUigntion 
of  other  parties  signing  as  eo-maken  after 
the  maturity  of  the  note.  Freeh  t>.  Yawger, 
47  N.  J.  L.  157,  64  Am.  Hep.  123. 

07.  As  a  forbearance,  after  threats,  to 
prosecute  a  third  person  for  falsa  representa- 
Uons.  Watera  C.  White,  (Conn.  1S02)  52  Atl. 
401. 

98.  Smith  o.  Easton,  64  Ud.  13S,  39  Am. 
Rep.  356. 

99.  Lord  t>.  Ocean  Bank,  20  Pa.  St.  384, 
3Se,  69  Am.  Dec  728  [quoted  in  Dunn  v. 
Weston,  71  Me.  270,  273,  36  Am.  Rep.  310], 
See  also  Bouton  v.  Cameron,  99  111.  App. 
600;  Lenheim  v.  Wilmarding,  66  Pa.  St.  73. 

I.  JeSerson  County  u.  Burlington,  etc.,  R, 
Co.,  60  Iowa  385,  16  N.  W.  661,  23  N.  W. 
B9B;  Peoria  Mfg.  Co.  v.  Huff,  46  Nebr.  7,  63 
N.  W.  121 ;  Pollard  P.  Huff,  44  Nebr.  892,  83 
N.  W.  68;  Cleveland  Second  Nat.  Bank  t>. 
Morrison,  3  Ohio  Dec.  (Reprint)  634;  Len< 
heim  c.  Wilmarding,  66  Pa.  St  73. 

Accommodation  for  whom. —  The  accommo- 
dation may  be  for  several  parties,  as  payee 
and  indoraer  for  maker  and  indorsee  (Farrar 
V.  Gregg,  I  Rich.  (S.  C.)  378),  but  where  ona 
signed  a  not«  for  the  accommodation  of  thtt 
other  maker,  without  the  solicitation  of  or 
for  the  benefit  of  the  payee,  the  mere  fact 
that  there  waa  no  consideration  as  to  him 
does  not  make  him  an  accommodation  maker 
for  the  payee  (Capital  City  State  Bank  r. 
Des  Moines  Cotttm-Mill  Co.,  84  Iowa  661,  51 
N.  W.  33). 

[Ill,  B,  2.  f] 


434. 

Ohio.—  HolEworth  O.  Koch,  26  Ohio  St.  33. 

Oregon. —  Arlington  First  Nat.  Bank  v. 
Cecil.  23  Oreg.  68,  31   Pac.  61,  32  Pac.  363. 

Witetynaia, —  Johnston  Harvester  Co.  v. 
McLean,  67  Wis.  258,  IS  N.  W.  177,  46  Am. 
Rep.  39;  American  Button-Hole,  etc.,  Mach. 
Co.  E>.  Gumee,  44  Wis.  49 ;  Weed  Sewing  Mach. 
Co.  D.  Oberreich,  38  Wis.  326. 

Eiiglmd. —  Kendrick  e.  Lomas,  2  Cr.  t  J. 
40S,  I  L.  J.  Exch.  145,  2  Tyrw.  438;  Baker 
c.  Walker,  3  D.  ft  L.  46,  14  L.  J.  Exch.  371, 
14  M.  i,  W.  465.  Contra,  Shaw  c.  First  As- 
Mciated  Reformed  Presb.  Church,  39  Pa.  St. 
i£6,  interposed  as  a  defense  to  a  suit  on  the 
original  debt,  for  which  the  note  had  been 
taken. 

Wbsie  the  new  note  is  taken  ai  collateral 
merely  for  the  original  debt  it  is  not  enough. 
Taylor  v.  Allen,  36  Barb.  (N.  Y.)  294;  Pring 
V.  Clarkson,  1  B.  ft  C.  14,  2  D.  &  R.  78,  1 
L.  J.  K.  B.  O.  8.  24,  8  E.  C.  L.  7.  Contm, 
Andrews  v.  Marrett,  68  Me.  539.  But  in 
Uaine,  where  the  not«  was  taken  aa  collateral 
tor  the  original  debt,  a  new  consideration  con- 
■Isting  of  more  than  an  implied  agreement 
for  extension  was  held  to  be  necessary  to  con- 
stitute the  holder  a  holder  "  for  valoe." 
Smith  V.  Bibber,  82  Ife.  34,  IB  Atl.  89,  17 
Am.  St.  Rep.  464. 

Wliat  amonnta  to  eztenaion. — A  check  post- 
dated six  days  and  made  by  additional  par- 
ties has  been  held  to  imply  an  extension  of 
the  debt  for  such  time  (Okie  v.  Spencer,  2 
Whart.  (Pa.)  253,  30  Am.  Dec.  251),  but 
tgreeing  to  hold  a  demand  note  till  the  holder 
needs  tSe  money  will  not  do  (Strong  c.  Shef. 
field,  144  N.  Y.  3B2,  3B  N.  E.  330,  63  N.  Y. 
St.  701  [affirming  (16  Hun  (N.  Y.)  349,  21 
N.  Y.  BuppL  506,  60  N.  Y.  St.  665])  and 
where  there  was  in  fact  no  agreement  for  ex. 
tension  the  receipt  of  a  note  for  which  the 
creditor  gives  his  receipt  will  not  make  him 
a  bona  fide  holder  to  the  exclusion  of  the  de- 
fense of  fraudulent  diversion  of  the  paper 
(Moore  p.  Ryder,  66  N.  Y.  438). 

02.  Gates  v.  Eackethal,  57  111.  634,  11  Am. 
Rep.  45. 

An  agreement  foi  ind«flnite  forbearance, 
with  actual  fotbeorance,  will  support  the 
promise  of  a  co-makei  signing  after  delivery 
(Howe  p.  Taggart,  133  Mass.  284;  Finch  r. 
Skilton,79  Hun  (N.  Y.)  631,  29  N.  Y.  Suppl. 
926,  61  N.  Y.  St.  544)  and  will  be  construed 
to  mean  a  reasonable  time    (Traders'  Nat. 


Digili 


-d  by  Google 


724    pCye.] 


COMMERCIAL  PAPER 


from  the  payee  or  holder  is  a  sufficient  consideration  to  bind  the  acoommodation 
part;,'  ana  the  liability  of  one  as  an  accommodation  indorser  for  another  will 
snpport  his  joint  note  with  such  other  which  was  made  to  take  ap  the  accommoda- 
tion indorsement,'  Even  an  accommodation  indorsement  by  a  tuird  party  made 
at  the  time  of  the  delivery  of  the  bill  or  note  to  the  payee  is  sapported  by  the 
indorser'a  loan  of  credit  to  the  maker,  and  creates  a  liability  on  tlie  part  of  the 
iadorser  to  eabaeqnent  holders.*  A  check,  like  a  note,  may  be  indorsed  by  a 
third  party  at  the  time  of  its  delivery  to  the  payee  for  the  drawer^s  accommoda- 
tion.* In  general,  however,  one  partner  cannot  execute  accommodation  paper  in 
the  name  ra  his  tirm,*  nor  can  a  corporation  properly  execute  bills  or  notes  for 
the  accommodation  of  other  parties  ; ''  and  in  many  of  the  United  States  a  married 
woman  is  expressly  prohibitCKl  from  execnting  sucli  paper  for  lier  liu&l>and.*  The 
consideration  for  an  accommodation  signature  may  be  in  part  valne  received  and 
only  in  part  accommodation,*  or  it  may  be  changed  by  subsequent  transactions 
from  an  accommodation  to  a  contract  for  valuable  consideration ;  ">  it  may  be  in 


9.  Alabama. —  Dunbar 


400. 


Oeorffto. —  Msjer 
S6  B.  E.  781. 

Uame.—  Emory  p.  Bobwm,  62  Me.  S78,  16 
.Am.  Rep.  G13. 

if(M«(K>Au«e((«. —  Black  River  Sftv.  BauIc  t>. 
Sdwardi,  10  Gray  <Mau.)   3ST. 

Miofciffon.—  Steera  V.  Holmes,  79  Mich.  430, 
41  N.  W.  B22. 

UianiA-p^ — Meggett   P.   Bauin,   67    Miu. 
£8. 

"Sno    Fori:.— Palmer    e.    Field,    76    Hun 
<N.  y.)  2Zg.  27  N.  Y.  SuppL  736,  SB  N.  Y. 


.   Smith,  Oe  Ala.  Jfowie.— Solliiu  c.  Steveiu,  31  Kb.  4M. 

VowachtMett*. —  Sweetaer     V.     Preneh,     i 
Thomaa,   fl7   Qa.   772,      Cuah.      (Mau.)      309,     48     Am.     Dec.     Mfl; 
Cbacoum«a  c.  Edwarda,  3  Picic   (Maaa.)  6. 
JftcMj/ait. —  Heffron  t>.  Hanaford,  40  Midi. 


Johnaon, 


Yerff. 


.  123. 

Tenneitee. —  Marr 
(T«m.)  1. 

'  Vermont. —  Arnold  v,  Sprafue,  34  Vt.  408. 
<  United  StafM.— Violett  v.  Patton,  S  Crauch 
(U.S.)  142,  3  L.  ed,  ei;  TeaUmv.  Alexandria 
Bank,  6  Cranch   (U.  S.)   40,  3  L.  ed.  33. 

3.  Spencer  o.  Ballou,  IS  N.  Y.  327,  vbere 
the  new  note  took  up  thJe  other  notes  on  whi^ 
the  acoommodation  indoraer  waa  not  liable, 
%»  well  aa  the  acoommodation  note. 

A.  Hawkina  v.  Neal,  60  Miaa.  230;  Hania 
t).  Bradley,  7  Yerg.  (Tenn.)  SlOj  Cad^  C. 
Shepard,  12  Wia.  63S.  But  not  to  a  holder 
with  notice  and  not  for  value  (Powera  r. 
French,  1  Hun  (N.  Y.)  682),  whether  the 
indoraement  ia  made'  at  the  requeat  of  the 
maker  (Hoffman  v.  Butler,  106  Ind.  371,  4 
N.  E.  eSI)  or  at  the  payee'a  requeet  and  un- 
der hia  indoraement  ( Perry  v.  Friend,  67  Ark. 
437,  21  S.  W.  1006). 

Aa  to  the  general  character  of  nch  indoiM- 
menta  and  the  indorser'a  liability  to  the  payee 

below  the  acconmiodation  Indoraer  aee  *upra, 
U,  B,  6. 

fi.  Emery  o.  Eobaon,  62  He.  678,  16  Am. 
Rep.  613;  Cotbum  v.  Averill,  30  Me.  310,  60 
Am.  Dee.  030;  Bickford  v.  Oibba,  6  Cuah. 
(Masa.)  164;  Oough  v.  fitaatd,  13  Wend. 
(N.  Y.)  M9. 

6.  Colomdo. —  King  v.  MecUenburg,  (Colo. 
1B02)  68  Pac.  984. 
LOMiriaaa. —  Viedenbnrgfa  v.  Lagan,  SS  La. 


I.  941. 
[in.  B,  8,  a] 


306. 

Hmo  Fork.— Stall  v.  Catakill  Bank,  IS 
Wend.  (N.  Y.)  460;  Wilson  v.  Williama,  14 
Wend.  (N.  Y.)  140,  28  Am.  Dec  618; 
Roeheater  Bank  n.  Bowen,  7  Wend.  (N.  Y.) 
168;  Foot  V.  Sabio,  10  Johna.  (N.  Y.)  154, 
10  Am.  Dee.  208. 

Ditited  BtatM.—  Ft  Madiaou  Bank  P.  M- 
den,  129  U.  8.  372,  9  S.  Ct.  332,  32  L.  «d.  725. 

Ai  to  diubilitiea  of  portnen  in  thia  n^tet 
■ee,  generally,  PAxrmBB. 

At  to  availability  of  inch  dafeaae  see  mfrm, 
XTP,  B  [8  Cyc.]. 

7.  National  Bank  of  Republic  r.  Young,  41 
N.  J.  Eq.  631,  7  AU.  488;  Fox  v.  Rural  H<Kae 
Co.,  90  Hun  (N.  Y.)  SOS,  36  N.  Y.  Suppl.  886. 
70  N.  Y.  Bt  66  lafflrmed  in  167  N.  Y.  684,  SI 
N.  E.  1090] ;  Carney  c.  DAniway,  36  Ong. 
131,  67  Pac  102,  SB  Pac  lOS;  Lyon  d.  Sioni 
City  Fiiat  Nat  Bank,  85  Fed.  120,  6S  U.  a 
App.  747,  29  C.  C.  A.  46;  National  Park 
Bank  v.  Bemaen,  43  Fed.  226;  /n  ra  Wren- 
tham  Mfg.  Co.,  2  LoweU  |U.  S.)  119,  30  Tei. 
Caa.  No.  18,063.  See  also  Basks  ura  Ban- 
ma,  6  Cyc  G23,  note  93. 

If  the  proceeda  of  the  paper  are  to  be  ap- 
plied to  the  debt!  of  the  corporation  it  ia  not 
an  accommodation.  Beecher  «.  Daecy,  4S 
Mich.  92,  7  N.  W.  689;  loron  o.  Sioux  aty 
First  Nat.  Bank,  80  Fed.  120,  29  C.  C.  A  45. 

As  to  the  disabilitiea  of  coiporationa  in  tbii 
respect  aee,  generally,  CoHFoaaTiOHS. 

8.  As  to  the  diaabllitlei  of  married  wn&d 
■ee,  generally,  Mamtxp  Wohut. 

B.  And  the  liability  to  the  payee  la  limited 
to  the  value  reoeived.  Darnell  r.  Williams,  I 
Stark.  106,  19  Rev.  Bep.  694,  3  E.  C.  L.  301. 

la  Leeke  t>.  Hancock,  76  Cal.  127,  17  Pac; 
937;  Norton  p.  Dovmer,  33  VL  26.  TliM 
the  accommodation  indoraer  may  for  valuabls 
conaideration  aaaume  the  payment  of  the  Dot* 
as  principal  (Rhea  v.  Preston,  76  Vs.  75T). 
Jtut  where  two  accommodation  indoneis  ai- 
aume  the  payment  of  all  paper  of  a  particular 
person  indoraed  1^  tlwm  it  will  not  indnde 
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reslitj  for  value,  alihongli  the  pnrpoee  was  to  ftccommodate  another  party,"  or  it 
may  be  acoommodation  paper  altlioQgh  induced  by  a  nominal,  or  even  an  actual, 
ooneideration.'* 

b.  Liability  of  Aeaommodation  Party.    Ae  between  himself  and  the  party 
accommodated  the  aocommodatiou  party  m  iu  effect  a  surety,**  and  his  right  to 


notw  of  auch  peTson  indorsed  by  onlf  ona  of 
tlieiii{BickIord  c.  Biddlecuni,  62  B«rb.(N.  Y.) 
SU).  On  the  other  haad,  it  a  nota  U  giren 
t^  A  to  B  for  property  which  B  reall]'  aold 
to  A  in  paTinmt  of  a  debt,  and  is  indorsed 
b;  B  tuid  delivered  by  him  to  A,  it  ia  an  ac- 
commodation indorsement  by  B.  Flatt  v. 
Soipea,  43  Ark.  21. 

11.  E«ch«Bg«  of  not«i  or  cbadu  U  not  ac- 
commodation paper  but  businesa  paper.  ](s- 
Ctodless.r.  Hodden,  9  B.  Mon.  (Ky.)  ISO; 
Stickney  f.  Ut^ler,  19  Md.  490.  See  alao 
nt|<ni.  HI.  B,  E,  b,   (U). 

OblMt  to  aid  coiporatioiL —  It  la  not  an  as- 
eominadBtion  where  corporation  stock  ia  pur- 
chaied  by  stock- holdera  who  givs  their  notea 
for  it  in  order  to  raise  money  for  the  com- 

Soy  (Reed  r.  Pueblo  First  Nat.  Bank,  23 
Id.  380,  48  Fac.  SOT;  Penn  Safe  Depoait, 
eU.,  Co.  ff.  Kennedy,  ITS  Pa.  St.  160,  34  Atl. 
659,  S60),  or  where  a.  bank  atock-holder  buys 
stodi  in  his  own  name  and  gives  hia  own  notes 
with  intent  to  conceal  a  purchase  reaily  made 
for  the  bank  (Tillinghast  r.  Carr,  82  Fed. 
IDS). 

For  other  ameement. —  So  where  the  in- 
dorsement is  given  in  conaideration  of  a  valu- 
able buainesa  agreement  then  made  (Purchaae 
p.  Hattiwm,  6  Duer  (N.  Y.)  G87},  In  eon- 
nderation  of  the  tranaferee  accepting  a  trans- 
fer of  the  note  with  auch  indorsement  In  pay- 
ment of  the  indoraer'a  debt  to  him  (McGuIre 
V.  Union  Bank,  9  Hnmphr.  (Tenn.)  438),  for 
tiie  anrrender  of  a  former  note  of  the  party 
aeeommodated  (Moaser  v.  Criawell,  ICO  Fa. 
St  409,  24  Atl.  618),  in  conaideration  of  an 
agreemnit  that  the  payee  abould  fumiah  to 
the  maker  a  certain  amount  weekly  of  the 
uotea  of  a  certain  bank,  and  that  the  maker 
of  the  indoraed  notea  should  take  them  up 
■t  maturity  (McSpedon  D.  Troy  City  Boole. 
3  Abb.  See.  (N.  Y.)  133,  2  Keyea  (N.  Y.) 
35  \a§)niiMig  S3  Barb.  (N.  T.)  81]),  where 
defendant  gave  the  payee  his  draft  on  his 
broker  for  wbeat,  ahipped  by  the  payee  to 
the  broker  in  defendant's  name  and  by  his 
conaent,  and  sold  l^  the  broker  and  credited 
by  him  to  defendant  (Singer  o.  Dickneite,  SI 
Mo.  App.  24fi).  So  wliere  one  accommoda- 
tion indoraer  haa  indorsed  the  note  in  con- 
lideration  of  another's  agreement  bo  to  do, 
such  agreement  la  a  sufficient  conaideration 
for  the  tatter's  snbeequent  indorsement,  al- 
though the  agreement  was  originally  made 
l^  his  agent  without  his  authority  (Jones  V. 
Berr^kill,  26  Iowa  2Bt),  and  where  an  ac- 
commodation indoraer  receives  a  bonua  for 
hia  aignatvre  it  ia  not  an  accommodation  in- 
doraement  <V1iet  c.  Eastbum,  64  N.  J.  L. 
627,  46  Atl.  785,  1061  [rBperaMia'  63  N.  J.  L. 
450,  43  Atl.  741,  under  Harried  Woman's 
Act  of  ISSS]). 
Othn  UaUUty— AOvancwv— So  who*  A 


and  B  indorae  for  Ca  aooommodatlon  and  A 
pays  the  note  and  takes  a  new  note  from  0 
indoraed  by  B  for  half  of  the  amount  paid 
(Hatcher  t>.  McMorine,  14  N.  C.  228),  or 
where  one  gives  his  note  in  advance  of  pay- 
menta  called  for  on  a  building  contract  (Ould 
o.  Myers,  23  Oratt.  (Va.)  383)  or  by  way  of 
advances  on  gooda  eonaigned  (/n  1*0  Mai^,  IS 
Fed.  Cas.  No.  9,054, 17  Nat.  Bankr.  K%.  614). 

12.  Aa  in  the  case  of  a  nominal  sale  of 
A'a  land,  held  in  trust  by  B  and  a  transfer  t^ 
B  to  C  and  notes  g>iven  by  C  to  B  and  in- 
dorsed by  B  to  A  (Miller  e.  I^med,  103  DL 
662 ) ,  or  where  the  indorsement  of  a  draft 
waa  obtained  by  the  drawer  t^  representing 
that  he  had  funda  in  the  lianda  of  the  in- 
dorser'a  firm  on  which  the  draft  waa  drawn, 
wiietber  or  not  the  firm  had  funda  of  tlia 
drawer  in  ita  hands  (Jonea  0.  Swan,  6  Wend. 
(N.  Y.)  0S9).  Bo  where  an  indorsee  agrees 
to  purchaaa  a  note  "  without  reoourse "  to 
the  indoraer  hut  induces  the  indoraer  to  in- 
dorae it  in  blank  without  those  worda  in 
order  to  aid  in  procuring  its  discount  (Dale 
0.  Gear,  39  Conn.  89)  or  where  the  discount 
ia  obtained  by  tiie  indorser  for  a  customer 
and  the  process  received  by  the  indoraer  are 
credited  and  paid  out  to  the  customer  (Na- 
tional Bank  of  CoDuneree  c.  Atkinson,  65 
Fed.  400).  Contra,  where  the  indoraer  pro- 
cures the  paper  to  be  discounted  and  pays 
over  the  proceeds  as  a  loan  to  the  maker. 
Holmea  e.  WUlard,  63  Bun  (N.  Y.)  029,  S 
N.  Y.  Suppl.  810,  24  N.  Y.  8t  280.  So  notea 
made  by  a  purchaser  in  excesa  of  the  value  of 
tlw  goods  sold,  and  before  the  goods  hav« 
been  delivered,  for  the  convenience  of  tha 
vendor,  are  accommodation  notea.  f*i  rv 
SUrling,  1  Fed.  167. 

13.  Alabama. —  Moody  v.  Findley,  43  Ala. 
107. 


Adle  V,  Metoyer,  1  La.  Ann. 
£S4;  Jacobs  v.  Williams,  12  Rob.   (La.)    1B3. 

UoitM. —  CTummings  c  Little,  45  Me.  183. 

JCostaoftusett*. —  Byers  c  Franklin  Coal 
Co.,  100  Maaa.  131. 

UioKigam. —  Barron  v.  Cady,  40  Mich.  260. 

JfianMippi. —  Meggett  c.  Baum,  67  Miss. 
22. 

Vtva  Eampghire. —  Child  o.  Eureka  Powder 
Works,  44  N.  H.  364. 

Hmo  Forfe.— Lock  Haven  State  Bank  r.. 
Smith,  BS  Hun  (N.  Y.)  200,  32  N.  Y.  Snppt. 
999,  00  N.  Y.  St.  483;  Ross  r.  Whitefield,  3S 
N.  Y.  Super.  Ct.  60. 

F«nn*]/h>ania. —  Ounnls  v.  Weigley,  114  Pa. 
8t  191,  0  Atl.  466. 

BoutK  Carolina. — Cheater  Nat  B(uik  r.  Oun- 
bouae,  17  B.  C.  489. 

Temi«»»ee. —  American  Nat.  Bank  r.  Junk 
Bros,  Lumber,  etc.,  Co.,  04  Tenn.  624,  30 
8,  W.  753.  28  L.  R.  A.  492. 

VtiU«d  »afM^  Swarts  P.  Si^,  114  Fed. 
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recourse  against  the  party  accommodated  is  that  of  a  snrety  agunst  the  principal 
debtor."    As  to  other  holders  of  the  paper  his  liability  is  in  general  that  of  a 


lOOl;    Latimer   «.    Wood,    73   Ted.    1001,    38 
U.  S.  App.  681,  20  C.  C.  A.  281. 

Not  liable  to  pxit?  accommodated. —  It  fol- 
lows th&t  the  party  for  whoae  accommodation 
the  paper  waa  made  catmot  eue  the  aceom- 
modation  partj  whatever  their  relative  po' 
aitions  may  be  on  the  paper  as  payee  (Hood 
V.  Kobbina,  98  Ala.  484,  13  So.  674 ;  Coghlin 
v.  May,  17  Cal.  S15;  Williams  v.  Banks,  11 
Md.  198;  Moore  V.  Maddock,  33  Mo.  676; 
MeBsmore  t).  Meyer,  6B  N.  J.  L.  31,  27  Atl. 
838;  Peck  v.  Burwell,  48  Hun  (N.  T.)  471,  1 
N.  Y.  Buppl.  33,  16  N.  Y.  St.  471;  Powers  c. 
French,  1  Hun  (N.  Y.)  682,  4  Thompe.  A  C. 
(N.  Y.)  65  [where  the  payee  acted  for  the 
benefit  of  another  partyl ;  Murphy  f.  Keyes, 
39  N.  Y.  Super,  Ct.  18),  receiver  of  payee 
(Chicago  Title,  ete.,  Co.  v.  Brady,  165  Mo. 
197,  65  8.  W.  303),  or  indorsee  agaln«t  maker 
(Corliea  e.  Howe,  U  Gray  (Maas.)  125,  71 
Am.  Dec,  693)  ;  indorsee  (Thompaon  o.  Club- 
ley,  8  L.  J.  Exch.  114,  1  M.  t  W.  212),  drawer 
(Canadiau  Bank  «.  Coumbe,  47  Mich.  388,  11 
N.  W.  196;  Toronto  Bank  v.  Hunter,  4  Bobw. 
(N.  Y.)  648;  Darnell  v.  Williami,  2  Stark. 
166,  19  Rev.  Rep.  694,  3  E.  C.  L.  381),  or 
wiyee  against  accepter  (Parker  u.  Lewie,  89 
Tex.  394)  ;  or  indorsee  against  indorser  (Pat- 
ten •V.  Pearson,  86  Me.  39;  Grabbe  i>.  Boeae, 
10  Mo.  App.  462;  Peale  D.  Addicks,  174  Fa. 
St.  543,  34  Atl.  201);  and  if  the  not«  is 
afterward  transferred  to  the  Arm  of  the  party 
accommodated  the  accommodation  party  will 
not  be  liable  to  it  (Quinn  v.  Fuller,  7  Cueh. 
(Mass.)  224;  Sparrow  v.  Chisman,  9  B.  ji  C. 
241,  7  L.  J.  K.  B.  O.  S.  173,  4  M.  t  R.  206, 
17   E.   C.   L.   241).     He  is  not  liable  to  the 

Sarty  accommodated,  although  he  also  signed 
}r  the  accommodation  of  another  party 
(Farrar  e.  Grf^,  1  Rich.  (S.  C.)  378),  al- 
though hia  comaker  received  value  from  the 
party  whom  he  accommodated  (Weeks  d.  Bus- 
sell,  3  Wash.  440,  36  Pac.  285),  although  he 
signed  for  the  accommodation  of  two  other 
parties  and  valuable  consideration  passed  be- 
tween the  parties  accommodated  (Measmore 
P.  Meyer,  58  N.  J.  L.  31,  27  Atl.  938),  al- 
though the  note  was  given  to  him  to  enable 
him  to  secure  a  debt  of  Ma  to  another  party, 
which  he  afterward  paid  (Peale  c.  Addicks, 
174  Pa.  St.  643,  38  Wkly.  Notes  Cas.  (Pa.) 
101,  34  Atl.  201;  Sargeant  c.  Sargeant,  13 
Vt.  371),  although  he  had  made  a  partial 
payment  to  the  holder  which  with  the  amount 
of  judgment  recovered  by  the  holder  against 
the  accommodation  maker  would  overpay  the 
note  (Wemae  e.  Garesche,  13  Mo.  App.  G76), 
or  although  another  indorser  had  been  re- 
leaaed  without  hia  knowledge  on  obtaining  his 
Indorsement  (Lamed  v.  Ogilby,  20  Iowa  410)  ; 
but  his  signature  being  for  the  accommoda- 
tion of  hia  co-maker  does  not  exonerate  him 
from  liability  to  a  payee  who  took  the  not« 
for  value  from  the  other  maker,  although 
tbe  payee  had  suggested  his  name  as  ac- 
ceptable to  him  for  security  (Carter  B,  Ooff, 
141  Mass.  123,  6  N.  £.  471),  or  although  the 
[UI,  B,  S,  b] 


payee  had  requested  him  to  aign  the  note  for 
the  accommodation  of  tbe  other  maker  (Alt- 
man  V.  Anton,  91  Iowa  612,  60  N.  W.  191; 
Lockwood  t.  Twitchell,  146  Mass.  623,  III 
N.  E.  728).  Where  the  payee  is  obliged  to 
take  up  a  bill,  which  had  lieen  accepted  for 
the  drawer's  accommodation,  and  takes  a  ic- 
newal  with  similar  acceptance,  the  scceptsr 
becomes  as  to  him  an  accepter  for  value  aad 
principal  debtor  (larael  f.  Ayer,  2  S.  C 
344),  and  where  a  bill  ia  accepted  and  in- 
dorsed for  the  drawer's  accommodation  asd 
paid  by  the  indorser,  he  may  sue  the  accepter, 
although  the  drawer  had  used  the  prooudi 
of  the  bill  to  pay  other  paper  on  which  ths 
plaiotifl  waa  liable  aa  indorser  (Oillespie  v. 
Campbell,  39  Fed.  724,  6  L.  R.  A.  69S). 

Revocable  until  negotiated. — It  follows  that 
such  paper  ia  revocable  until  it  has  passed 
into  the  hands  of  a   third   part^  for  valiK. 

ifowM.— Tufts  V.  Shepherd,  49  Me.  31!. 

IfMinesofa.—  St.  Paul  Second  Nat.  Buik  t. 
Howe,  40  Minn.  390,  42  N.  W.  200,  1!  An. 
St.  Rep.  744. 

ifvssouri. —  Macy  c.  Kendall,  33  Ho.  104. 

flew  Forfc. —  Skilding  P.  Warrrai,  15  Johns. 
(N.  Y.}  270;  Smith  p.  Wyckoff,  3  Sandf.  Ol 
(N.  Y.)  77. 

South  OoroWno. —  Dogan  v.  Dubois,  a  Bieh- 

^(B.  C.)   8S. 
ir^inia. —  Berkeley    v.    Tinalc;,    88    V«- 
1001,  14  S.  E.  842;  May  r.  Boieeeau,  8  lei^ 
(Vft.)   164. 

E^nfftamJ.— MilU  V.  Barber,  5  Dowl.  P.  C. 
77,  2  Oale  6,  5  L.  J.  Exch.  204,  1  U-  i  W. 
425. 

Revocation  by  death. —  Such  a  note  aimot 
be  n^otiated  after  the  death  of  the  aoconuno- 
dation  maker  (Smith  c.  Wyckoff,  3  Sandf. 
Ch.  (N.  Y.)  77.  Confro,  Williams  r.  Boston, 
11  Ohio  62),  as  against  a  bona  fide  holder  for 
value  (Clark  C.  Thayer,  103  Mass.  210,  ' 
Am.  Rep.  511). 

14.  District  of  Columbia. —  Cocbrao  t. 
Hume,  18  D.  C.  817. 

Indiatui. —  Lacy  v.  Lofton,  26  Ind.  324. 

Louisiana. —  Martin  p.  Munt^,  40  La.  Ann. 
190,  3  So.  640. 

Massacliuaetla. —  Wheeler  p.  Young,  1*3 
Mass.  143,  S  N.  E.  631. 

Pennsylponia.— Meyran  p.  Abel,  18B  P». 
St.  215,  42  Atl.  122,  69  Am.  St.  Rep.  SOU; 
Kem'a  Estate,  171  Fa.  St.  65,  33  Atl.  li» 
(although  the  note  is  paid  out  of  the  pro- 
ceeds of  property  received  aa  a  gift  from  tin 
party  accommodated)  ;  De  Barry  P.  Witben, 
44  Pa.   St.   356. 

Virginia. —  Burton  p.  Slaughter,  26  Gratt. 
(Va.)   914. 

Such  tight  accroei  only  after  payment  by 
him,  and  not  on  the  mere  recovery  of  jndr 
ment  against  him  (Moeeley  p.  Annstrong, ' 
T.  B.  Mon.  (Ky.)  287)  and  an  accepter  for 
the  accommodation  of  one  drawer  cannot 
look  to  a  co-drawer  who  signed  hia  naioe  ■< 
"surety"  for  the  flrat  (Griffith  t.  K«d.  ii 
Wend.   (N.  Y.)   602,  34  Am.  Dec.  287). 
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eimilar  partj  (maker,  accepter,  or  indoreer)  who  receives  valne,"  but  he  is  so  far 
a  Burety  as  to  holders  with  Dotice  of  his  accommodation  character  that  he  will  be 
discharged  bv  arraneeinents  made  to  his  prejudice  with  the  priitcipal  debtor 
withoat  his  "knowledge."  As  to  the  immediate  lender,  however,  the  party 
accommodated  may  ho  liable  as  a  borrower  and  not  entitled  to  the  defenses 
incident  in  general  to  bis  position  on  the  paper  negotiated  for  bis  benefit."    On 


Order  of  iMonin  not  controlled  by  form. — 
Tbe  aceommodatioii  part}^s  recourse  U  not 
controlled  by  the  form  of  the  paper.  Thiu 
he  mBy  bring  suit  as  drawer  against  accepter 
and  payee  (Letris  v.  Williams,  4  Bunh  (Ky.) 
ATS),  as  accepter  against  drawer  (Pcmeroy 
r.  Tanner,  70  N.  Y.  647),  as  maker  against 
payee  (Owens  c.  Miller,  29  Md.  144),  or  aa 
udarser  against  two  joint  makers  on  his  ac- 
commodation procured  by  one  of  them  (Hoff- 
man p.  Btttler,  105  Ind.  371,  4  N.  E.  681). 

SnbTocation. —  As  surety  he  is  entitled  in 
geueral  to  be  subrogated  to  any  securities 
given  by  the  party  accommodated  to  tha 
holder  for  hia  security  (Toronto  Bank  v. 
Hunter,  4  Bosw.  (N.  Y.)  646.  See  also,  gen- 
erally, Pmmoipai.  Airo  SOBTTT),  but  if  the 
security  was  furnished  by  the  accommodated 
payee  to  the  indorsee  under  an  agreement 
with  tbe  accommodation  maker,  botn  agree- 
ment and  accommodation  being  unknown  to 
the  indorsee,  the  Indorsee  may  afterward 
change  tbe  collateral  by  arrangement  with 
the  payee  and  hold  it  as  security  for  another 
dfbt  against  the  accommodation  maker's 
claim  (Tyler  p.  Busty,  3  MacArthur  (D.  0.) 
3441. 

16.  Caii/oriFiio.— Chafoin  v.  Rich,  92  Cal. 
471,  28  Pac.  488. 

Oeor^. —  Carlton  P.  White,  99  Ga.  384,  27 
S.  B.  704 ;  Mayer  t>.  llioinas,  97  Ga.  772,  28 
S.  E.  761. 

Ulxnoia. —  Diveray  v.  Loeb,  22  111.  393; 
De  Land  c.  Dixon  Nat.  Bank,  14  111.  App. 
219. 

Lomtiana. —  Crane  v.  Trudeau,  19  La.  Ann. 
307;  Connely  p.  Bourg,  16  La.  Ann.  108, 
79  Am.  Dec.  56S;  Jacobs  v.  Williams,  12 
Bob.  (La.)  183;  Dupre  v.  Bichard,  11  Bob. 
(La.)  497;  Olivier  t>.  Andry,  7  La.  496; 
Earrod  r.  Lafarge,  12  Mart.   (Ia.)   21. 

Maaiachuaeita. —  Cole  c.  Cushing,  9  Pick. 
(Mass.)    48. 

Minnesota. —  Tourtelot  v.  Paulson,  62 
Minn.  384,  64  N.  W.  S2S. 

A'eu)  Jersey.—  Laubach  v.  Puraell,  35 
N.  J.  L.  434. 

Veto  York. —  Chittenango  First  Nat.  Bonk 
c.  Morgan,  6  Hun  (N.  Y.)  346;  Zellweger  v. 
CalTe,  5  Duer  (N.  Y.)  87;  Buydam  v.  West- 
fall,  a  Den.  (N.  Y.)  206  [rwersinji  4  HiU 
(N.  Y.)  211];  Commercial  Bank  f.  Norton, 
1  Hill  (N.  Y.)  SOI;  Qou^  V.  Staats,  13 
Wend.  (N.  Y.)  549;  Brown  P.  Mott,  1  Johns. 
(N.  Y.)   361. 

Pemuylvania. —  Stephens  v.  Monongahela 
NbL  Bank,  88  Pa.  St.  167,  32  Am.  Bep.  438; 
Lewis  c.  Hanchman,  2  Pa.  St.  416;  Walker 
P.  Montgomery  County  Bank,  12  Serg.  ft  E. 
^Pa.)  382. 

riah.— Wallace  v.  Ricbards.  16  Utah  BS, 
M  Pac.  804. 


Ui^tei  State*. —  Yeaton  v.  Alexandria 
Bank,  6  Crancb  (U.  B.)  49,  3  L.  ed.  33. 

Bngland, —  NichoU  v.  Norris,  3  B.  A:  Ad. 
41,  23  E.  C.  L.  28  (even  as  against  a  holder 
with  notice)  ;  Smith  p.  Knox,  3  Esp.  46; 
Carstaira  p.  Rolleeton,  1  Marsh.  207,  6  Taunt. 
661,  1  E.  C.  L.  283;  Fentum  o.  Peeock,  1 
Marsh.  14,  6  Taunt  192,  1  E.  C.  L.  106. 

He  la  not  diocbaiKed  by  mere  want  of  dilir 
gence  against  the  principal  (Lock  Haven  State 
Bank  e.  Smith,  60  Hun  (N.  Y.)  200,  32 
N.  T.  Suppl.  999,  66  N.  T.  St  483;  Con- 
Terse  V.  Cook,  31  Hun  (N.  Y.)  417;  Hana- 
brough  p.  Gray,  3  Gratt.  (Va.)  366)  or 
against  his  collateral  (AUentown  Nat.  Bank 
V.  Treiler.  174  Pa.  St.  497,  34  Atl.  196,  delay 
being  contemplated  by  the  agreement  for  the 
collateral)  ;  by  previous  entry  of  judgment, 
with  his  knowledge,  against  tne  prmcipal  on 
the  original  note,  of  which  the  note  iu  suit 
was  a  renewal  (Cutler  c.  Parsons.  13  N.  T. 
App.  Div.  376,  43  N.  Y.  Suppl.  187),  or  by 
an  extension  given  to  the  party  accommo- 
dated although  the  holder  has  notice  of  his 
accommodation  character  (White  c  Hopkins, 
3  Watts  A  S.  (Pa.)  99,  37  Am.  Dec.  642}  ; 
and  an  accommodation  indoreer  cannot  dis- 
charge himself  from  liability  on  the  note  by 
requesting  the  holder  to  enforce  payment 
from  the  maker,  and  by  showing  the  neglect 
of  the  holder  so  to  do,  the  solvency  of  the 
maker  at  the  time,  and  his  insolvency  after- 
ward (Converse  P.  Cook,  26  Hun  (N.  Y.) 
44). 

After  the  llaMUty  of  an  accommodatioB  In- 
doiMr  boo  been  fizaS  by  notice  and  judgment 
has  been  recovered  against  him  he  b^me* 
a  principal  debtor  and  is  not  entitled  to  the 
aid  of  a  court  of  equity  as  surety.  McNutt 
p.  Wilcox,  Freem.  (Miss.)  116. 

16.  «as»acAiMett*.— Guild  n.  Butler,  127 
Mass.  386,  surrender  of  collateral. 

Michigan, —  Canadian  Bank  p.  Conmbe, 
47  Mich.  368,  11  N.  W.   186. 

Ifew  York.—  Flour  City  Nat,  Bank  v.  Mc- 
Kay, 86  Hun  (N,  Y.)  15,  33  N.  Y.  Suppl. 
366,  67  N.  Y.  St.  114  (agreement  for  surren- 
der of  the  note,  itself  held  as  collateral,  and 
for  substitution  of  other  security)  ;  Dunn 
p.  Parsons,  40  Hun  (N.  Y.)  77  (release  of 
principal's  land  from  lien  of  judgment). 

Wiscon»in. — Price  County  Bank  p.  McKen- 
sie,  91  Wis.  668,  66  N.  W.  607,  diversion  of 
collateral. 

United  Btalea. —  In  re  Goodwin,  6  DilL 
(U.  S.)  140,  10  Fed.  Cos.  No.  5,649,  17  Nat, 
Bankr.  Bc^.  867,  extension. 

17.  SAaa  Nat  Bank  v.  Hollister,  5S  Conn. 
188,  10  Atl.  650. 

Or  a  defenee  may  be  available  which  wonU 
not  be  available  to  a  mere  indoreer,  as  in  the 
loan  to  tbe  payee  on  his 
[m,  B.  8,  b] 
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the  other  band  tbe  amount  of  the  accommodatton  party's  liabilitj  may  be 
restricted  to  the  amount  paid  by  such  holder."  Accommodation  parties  tn^  m 
are  liable  to  one  another  m  general  in  the  order  shown  by  their  Bignatares,"  bat 
they  may  be  liable  to  one  auotlier  as  joint  indorsers  on  an  agreement  to  that 
effect,**  especially  where  the  indorsements  were  all  made  for  a  common  purpose 
before  the  note  was  put  Tnto  circulation.*' 

4.  LoTB  AND  Affectiok  —  a.  In  General — 0  Gifts'^ — (a)  Gener<My.  Love 
and  affection  are  not  a  sufficient  consideration  iat  a  bill  or  note  as  between  the 
immediate  parties,"  and  the  surrender  of   a  note  which  was  made  ori^nally 


indoraement  of  the  accomniodatioii  note. 
Strickland  ».  Heniy,  86  N.  Y.  App.  Div.  23, 
73  N.  y.  Supp!.  IB. 

18.  Rule  e.  Williatna,  S  K7.  L.  Eep.  102; 
Cook  V.  Clark,  4  E.  D.  Smith  (N.  T.)  213. 

16.  Accepter  to  diawei. —  Turner  e.  Brow- 
der,  6  Bush  (Ey.)  2]ei  Qrifflth  v.  Heed,  21 
Wend.  {N.  Y.)  602,  34  Am.  Dee.  267;  Bamet 
V.  Young,  29  Ohio  St.  7. 

Accepter  to  Indoiier. —  Williami  c.  Boison, 
II  Ohio  62;  Oillespie  e.  Campbell,  39  Fed. 
724,  6  L.  R.  A.  698;  Robinson  c.  Kilbreth,  1 
Bond   (U.  5.)   692,  20  Fed.  Cu.  No.   11,957. 

Diaver  to  indonei. —  StaerTod  t>.  Rhodes,  5 
Ala.  683;  Dunn  v.  Sparks,  7  Ind.  490;  Mo- 
Cune  V.  Belt,  4S  Mo.  174. 

Maker's  nuety  to  imgnlar  indoner  before 
payee. —  Haniah  v.  Kennedy,  106  Mich.  469,  U 
N.  W.  459. 

Maker  to  indoiMr.^ — Post  f.  Tradesmen's 
Bank,  28  Coifn.  420;  Uoyniban  v.  McKeon, 
16  Misc.  (NY.)  343,  38  N.  Y.  Suppl.  61,  74 
N.  Y.  St.  316. 

SneceaalTe  i&dorseia, — Alotama. — Mont^m- 
ery  First  Nat  Bank  P.  Dawson,  78  Ala.  67; 
Moody  K.  Findley,  43  Ala.  107;  Abercrombie 
C.  Conner,  10  Ala.  2Q3;  Spence  v.  Barclay, 
B  Ala.  581;  Brahan  e.  Ragland,  3  Stew. 
(Ala.)    247. 

CfmnecticaU — Kirschner  ».  Conldin,  40 
Conn.  77. 

DUtrict  of  Columiia. —  Buicber  c  Murray, 
21  D.  C.  012. 

Georgia. —  Stiles  o.  Eastman,  1  Oa.  206. 

Uaine. —  Wescott  e.  Stevens,  86  Mb.  326, 
27  Ail.  146  (indorser  below  payee  for  accom- 
modation of  maker) ;  Qoolidge  v.  Wiggin,  62 
Me.  568. 

MaMocKutetU. —  Shaw  P.  Enox,  OS  Mass. 
214. 

if (cUgan.— McGnrk  v.  Huggett,  66  Midk. 
187.  22  N.  W.  308. 

ifiMourt.— Stillwell  c.  How,  46  Mo.  689; 
McNeilly  u.  PatchJn,  23  Mo.  40,  66  Am.  Deo. 
661 ;  Druho  t.  Christy,   10  Mo.  App.  666, 

New  York.—  Kelly  c.  Burroughs,  102  N,  T. 
93,  6  N.  E.  109. 

Ohio. —  Williams  v.  Boason,  11  Ohio  62 
[explaining  Douglas  v.  Waddle,  I  Ohio  413, 
13  Am.  Dec.  630]. 

P«nn«yivania.— Steckel  v.  Steekel.  28  Pa. 
St.  233. 

Boulh  Oarolitui. —  Aiken  e.  Barkley,  S 
Speere  (S.  C.)  747,  42  Am.  Dec.  397. 

Virginia. —  Hague  p.  Davis,  8  Gratt.  (Tfc.) 
4;  Farmers'  Bank  c.  Vanmeter,  4  Rand. 
(Va.)  563. 

United  S(atea.—MeDonald  e.  Magnider,  S 
[HI,  B.  S.  b] 


-  Pet.  (U.  S.)  470,  7  L.  ed.  744  [nroerstujl  1 
Cranch  C.  0.  (U.  8.)  299,  16  Fed.  Gas.  No. 
8,966],  no  other  intention  being  Indicated 
by  tbe  words  "  credit  the  drawer "  in  the 
comer  of  the  note. 

Contra,  Richards  v.  Simme,  18  N.  C.  48 
IfoUowing  Daniel  v.  McBa^  9  N.  C.  690,  II 
Am.  Dec  787]. 

SO.  Cal^ornia. —  Brady  r.  Keynolda,  IJ 
Cal.  31. 

r7onn«o(iou(. —  Talcott  c.  Cogawdl,  3  Day 
(Conn.)  612,  such  intention  shown  l^  eadi 
paying  one  half  in  taking  the  not«  np. 

North  Carolina.— Atwater  V.  FArthnig,  118 
N.  C.  388,  24  S.  E.  736. 

Yirfinia. —  U.  S.  Bank  v.  Beime,  1  Gratt. 
(Va.)  234,  42  Am.  Dee.  661,  intention  shown 
by  joint  power  of  attorney  and  note  ezecntcd 
under  it. 

United  Statei. —  Phillips  c.  Preston,  ( 
How.   (U.  S.)  278,  12  L.  ed.  152. 

England.—  Maodonald  t>.  Whitfield,  S  App. 
Cos.  733,  62  L.  J.  P.  0.  70,  49  L.  T.  Eep. 
N.  8.  466. 

But  it  has  been  held  that  even  inter  M' 
an  earlier  cannot  set  up  against  a  later  ac- 
commodation indorser  an  agreement  for  a 
joint  liability,  as  it  confiicts  with  the  con- 
tract mode  by  their  indorsements  (Johnson 
ff.  Ramsey,  43  N.  J.  L.  279,  39  Am.  Rep.  580 
loverruUng  Johnson  c.  Martinus,  9  N.  J.  L. 
144,  17  Am.  Dec.  464] ),  although,  where  aU 
the  indorsements  were  conditioned  on  tho 
othera,  they  have  been  held  to  be  joint, 
although  nothing  was  said  about  order  of  in- 
dorsement or  precedence  (Hagerthy  c.  PhU- 
lips,  83  Me.  336,  22  Atl.  223). 

A  change  of  order  of  the  indonementa  oa 
the  renewal  note  raises  no  presumption  of 
a  joint  obligation.  Palmer  v.  Field,  76  Hun 
(N.  Y.)  229,  27  N-  Y.  Suppl.  736,  69  N.  Y. 
St.  123. 

21.  Pitkin  V.  Flanagan,  23  Tt  160,  6« 
Am.  Dee.  61. 

S2.  See,  generally,  Gms. 

23.  AlaboMO.—  Kioe  v.  Biec^  68  Ala.  216. 

Oali/omio,— Tracy  c,  Alvord,  118  C*L  654, 
60  Pac.  767. 

IlUnoia. —  Shaw  v.  Camp,  160  HI.  426,  4X 
N.  K  608;  Richardson  v.  Richardson,  148 
Dl.  563,  36  N.  £.  008,  26  L.  R.  A.  305;  Wil- 
liama  v.  Forbes,  114  HI.  167,  28  N.  K  4C3; 
Kirkpatrick  v.  Taylor,  43  HI.  207;  Orarea  v. 
Safford,  41  HI.  App.  469;  Arnold  V.  Frank- 
lin, 3  111.  App.  141. 

/ndtwM. —  Johnston  V.  Oriest,  86  Ind.  603^ 
West  c.  Cavina,  74  Ind.  266. 

JCenttHtly.— Cotton    v.    Graham,    84    Ky. 
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for  BQcli  oonBideration  will  not  be  enfficient  iu  whole  or  port  lor  a  sabseqnent 
Dote," 

(b)  CavMa  Mortis.  The  testamentary  purpose  of  snch  a  gift  to  take  effect  od 
the  donor's  deatli  is  a  safficient  consideration  for  the  transfer  oy  the  donor  o£  the 
bill  or  note  of  a  third  partj  held  hy  the  donor,"  especiallj  if  parable  to  bearer,** 
althotif^h  eren  a  hill  or  note  payable  to  order  will  pass  bj  donatio  cauaa  mortis^ 
br  delivery  without  indorsement ; "  bnt  snch  purpose  is  not  sutHcient  for  the  {pit 
of  the  donor's  own  bill  or  note  * 


m.S'Sj.L.  S«p.  OSS,  2  8.  W.  047,  although 
preceded    by    the    maker's    vol  nn tar;    agree- 

Maryiand.—  Selby  P.  Cmat,  87  Md.  489,  39 
All.  IMlj  Linthicum  e.  Liuthicum,  2  Md. 
Ch.  21. 

UattaelmaetU. —  Uje  e.  CbAce,  139  Mast. 
379,  31  N.  E.  730,  olthaugh  the  pkyee  mky 
hare   had    an    umettled    daim    ftgaiiut    the 

Helfnuka. —  Ricketta  v.  Scothorn,  67  Nebr. 
51.  77  N.  W.  306,  73  Am.  St.  Kap.  491,  42 
L  R.  A.  7»4. 

Xev  York. —  Fiolc  V.  Cor,  18  Johiu. 
(H.  Y.)  145,  9  Am.  Dm.  191. 

PmiMylvania. —  Kem'a  £it&te,  171  Pft.  St 
S5,  33  Atl.  129. 

re»at.--Hatcbett  v.  Hatchett,  (Tax.  CIt. 
App.  1902)  ST  S.  W.  103. 

Vtrmtmt. —  Mullen  c.  ButUnd,  6S  Vt   77. 

Sngland. —  Hill  v.  WileoD,  L.  S.  B  Ch.  SB8, 
41  k  J.  Ch.  SI7,  29  L.  T.  Rep.  N.  8.  238,  81 
Wkly.  Rep.  757;  Milnea  v.  Dawson,  6  Ezoh. 
H8,  20  L.  J.  Ezeh.  81. 
Canada. — McCarroll  v.  Iteardon,  9  N.  Bnuuw. 
lei ;  Baker  r.  Read,  T  Nova  Scotia  199. 

Tha  fact  that  the  donee  relied  on  it  aa  asaeti 
does  not  alter  the  case.  Foiut  t>.  Cumber- 
land pHBb.  Church,  B  Lea  (Tenn.)   B62. 

Sealed  note. —  On  the  other  hand  a  sealed 
note  payable  after  the  maker's  death  may 
be  enforced  against  his  estate,  althouob  in- 
tended by  the  maker  as  a  gift  (Brown^s  Es- 
tate, 4  Fa.  Dist.  687,  20  PitUb.  Leg.  J.  N.  B. 
20)  or  an  advancement  (Carter  v.  King,  11 
Rich.  (B.  C)  126).  Contra,  as  to  a  note  not 
under  seal  intended  by  the  maker  to  equalise 
children's  portions.  Hadley  t>.  Reed,  58 
Hun  (K.  T.)  008,  12  N.  T.  Suppl.  163,  34 
K.  Y.  St.  949. 

Traaafet. —  So  it  ia  not  aufBcient  conaidera- 
tioa  for  an  Indoraemait  (Eaaton  v.  Pratch- 
ett,  1  C.  M.  4  R.  798,  8  Dowl.  P.  C.  472 
lafflrmed  in  2  C.  M.  k  R.  642,  4  Dowl.  P.  C. 
G49,  1  Oale  260,  6  Tyrw.  1129]),  and  one 
who  takes  the  transfer  of  a  guaranty  for 
love  and  affection  is  not  a  holder  for  value 
'who  could  Bue  in  hia  own  name  as  such  under 
[the  statute  (Van  Derveer  p.  Wright,  0  Barb. 
(N.  Y.)  547). 

M.  Copp  V.  Sawyer,  0  N.  H.  386.  Com- 
pare DawBon  c.  Eearton,  2  Jur.  N.  8.  113,  25 
L.  J.  Ch.  106,  3  Smale  k  G.  166,  4  Wkly.  Rep. 
222,  holding  that  a  renewal  note  given  on 
the  surrender  of  a  note  made  to  a  friraid'i 
child  was  valid  and  binding  on  the  maker's 
estate  prior  to  legacies  contained  in  the  will. 

A  note  given  by  the  donoi  for  the  proc«edi  ' 
of  ■  gift  of  land  borrowed  back  from  tlia 


donee  is  valid  (Rice  v.  Rlee,  100  Ala.  030,  17 
So.  028),  but  a  note  which  is  merely  ^veu  to 
the  dtmor  aa  a  memorandum  of  the  gift  re- 
ceived ia  without  oonaideration  (Burk  P. 
Kerr,  12  Wkly.  Notes  Cas.   (Pa.)    191). 

25.  Alabama. —  Jones  v.  Deyer,  10  Ala. 
221. 

Ktntuehy.—  Btephenaon  v.  King.  81  Ky. 
425,  50  Am.  Rep.  173;  Tnrpin  f.  ThompBon, 
2  Mete.  (Ky.)  420. 

Ma»sa«huaetU. —  Bates  v.  Kempton,  7  Gray 
(Moaa.)   382. 

North  Carolina.—  Kifl  c.  Weaver,  94  N,  C. 
274,  65  Am.  Rep.  001. 

Pentwylttania. —  Wells  r.  Tucker,  3  Binn. 
(Pa.)  366. 

England. — Rankin  c.  Weguelin,  27  Beav. 
309/  29  L.  J.  Ch.  323  note;  Veal  e.  Veal,  27 
Beav.  303,  6  Jur.  N.  S.  627,  29  L.  J.  Ch. 
321,  a  L.  T.  Rep.  N.  8.  228,  8  Wkly.  Rep.  2. 

26.  Weston  r.  Eight,  17  Me.  287,  36  Am. 
Dee.  250;  House  o.  Qrant,  4  Lans.  (N.  Y.) 
290;  Miller  p.  Miller,  3  P.  Wms.  356;  Law- 
aon  c.  Lawsoo,  1  P.  Wma.  441 ;  Drury  P. 
Smith,  1  P.  WmB.  404. 

27.  Kentucky. —  Turpin  c.  Thompson,  2 
Mete.  (Ky.)  420. 

Maine. —  Parker  v.  Maraton,  27  He.  190. 

Mattaehuaetta. —  Grover  v.  Orover,  24  Pick. 
(MasB.)  281,  36  Am.  Dee.  319. 

Heui  Hampehire. —  Eenistoda  v.  Sceva,  54 
N.  H.  24. 

Neui  York. —  Stevens  e.  BteveuB,  2  Hun 
(N.  Y.)   470. 

Vermont. —  McConnell  r.  UeConnell,  11 
Vt.  290. 

28.  Brown  c.  Brown,  18  Conn.  410,  40  Am. 
Dee.  326;  Bonieman  v.  Sldlinger,  15  Ue. 
420,  33  Am.  Dec.  020;  Batea  v.  Kempton,  7 
Gray  (Mass.)  382;  Veal  v.  Veal,  27  Beav. 
303,  6  Jur.  N.  8.  527,  29  L.  J.  Ch.  321,  8 
L.  T.  Rep.  N.  8.  226.  8  Wkly.  Rep.  2t 
Clement  c.  Cheesman,  27  Ch.  D.  031,  G4  L.  J. 
Ch.  156,  33  Wkly.  Rep.  40  (a  check  payable 
to  the  donor's  order  and  not  indorsed). 

20.  Cali/orawi.— Tracy  P.  Alvord,  118  CaL 
064,  60  Pac.  757. 

Connectieat. — Raymond  v.  Sellick,  10  Conn. 
480. 

7IIinoi«.— Shaw  p.  Camp,  100  III.  425.  4» 
N.  E.  608  (payable  after  donor's  death,  but 
intended  to  take  effect  in  hia  lifetime]  ; 
Blanchard  p.  Williamson,  70  111.  647. 

Louiaiana. —  De  Pouilly's  Succession,  2S 
Ia.  Ann.  97;  Barriere  v.  Gladding,  17  La. 
144. 

Maaaaohuaetta. —  Warrm  e.  Durfee,  12f 
Mass.  336;  Carr  p.  Bllloway,  111  Mass.  24; 
Loring    e.   Sumner,  23   Pick.    (Mass.)    98; 

[ni.B.<,fc(i),(B)] 
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(ii)  SuBSOSnTloss.  Where  promiasory  notes  are  given  bj  way  of  sobecrip- 
tioD  to  an  educational,  benevolent,  or  charitable  object,  they  may  be  snpported 
by  the  similar  obligationB  of  other  sabacriberB"'  or  by  expenses  incnrred  bj  the 
nayee  on  the  strength  of  snch  snbecription ;  "■  but  in  tne  absence  of  such  support 


Parieh  v.  Stone,  14  Pick.  (Mua.)  198,  85 
Am.  Dec  378. 

y«w  Ham^hWe.—  Flint  O.  Pattee,  33  N.  E. 
630,  6a  Am.  Dec.  742;  Copp  t>.  B&vyer,  S 
N.  H.  386. 

Hew  Jeraes. —  Voorheea  v.  WoodbuU,  33 
H.  J.  L.  *H;  Smith  v.  Smith,  30  N.  J.  Eq. 
«64. 

If  etc  York. —  Wbitakw  t>.  Whftoker,  S2 
N.  Y.  368,  II  Am.  Rep.  711;  Dod«e  e.  Ptmd. 
£3  K.  V.  69;  Sheldon  P.  Button,  0  Hun  <N.  Y.) 
110;  Irish  V.  NutUng,  47  Barb.  (N.  Y.)  370; 
Phelps  e.  Phelpi,  28  Barb.  (N.  Y.)  121; 
Fink  E.  Cox,  18  Johua.  (N.  Y.)  146,  6  Am. 
Dec.  191 ;  Cnig  v.  Craig,  3  Barb.  Cb.  (N.  Y.) 
76.  So  a  donor  caonot  make  a  ionatio  eau»a 
taortia  ot  hii  own  draft.  Hairia  e.  Clark,  3 
N.  Y.  93,  61  Am.  Dec.  362  [oeerruUng  Wright 
«.  Wright,  1  Cow.  (N.  Y.)  698]. 

Fenntgloania. —  Luebbe'e  Estate,  179  Pa. 
St.  447,  36  AU.  322,  sealed  bill. 

South  CiH-oItna.— Hall  e.  Howard,  I  Bioe 
<B.  C.)  310,  33  Am.  Dec.  116. 

Femumt.— Smith  *.  Kittridge,  21  Vt.  238; 
HoUef  V.  Adams,  16  Vt.  206,  42  Am.  Deo. 
£0B. 

England. —  Tate  «.  Hilbert,  4  Bro.  Ch.  886, 
2  Vee.  Jr.  Ill,  2  Bar.  176,  I  O  U. 

Wbeie  given  foi  Mrvicea  sratnltonaly  ren- 
dered.—  It  has  been  held  that  a  note  which 
failed  as  a  donatio  oauta  mortit  might  be 
eustained  as  a  note  for  value,  where  it  waa 
given  for  fcervicea  gratuitoualy  rendered. 
Bowera  v.  Hurd,  10  Maaa.  427.  Oontrti,  Hol- 
liday  o.  Atkinson,  6  B.  &  C.  601,  8  D.  &  R. 
J63,  2B  Rev.  Rep.  299,  II  E.  C.  L.  668. 

The  donoi'i  check  intended  as  a  gift  ia  not 
Available  as  a  donatio  eauta  mortit  and  ia 
revoked  by  his  death  (Detroit  Second  Nat 
Bank  v.  Williams,  13  Mich.  282;  Cunj  r. 
Powers,  70  N.  Y.  212,  26  Am.  Rep.  677;  In  re 
Smither,  3D  Hun  (N.  Y.)  632;  Simmons  0. 
Cincinnati  Bav.  Soc.,  31  Ohio  St.  457,  27 
Am.  Rep.  621;  Kern's  Estate,  171  Pa.  St  55, 
33  Atl.  129;  Hewitt  t>.  Kaye,  L.  R.  6  Eq. 
198,  37  L.  J.  Ch.  633,  16  Wkly.  Rep.  830. 
And  see  Bareb  akd  Barkii>o,  6  Cyc.  640, 
note  9),  especially  if  not  delivered  before 
donor's  death  (McKende  o.  Downing,  25  Ga. 
669).  If  there  be  a  valuable  consideration 
for  the  donor's  check  left  in  trust  for  de- 
liTery  at  the  drawer's:  death  it  is  not  a  gift 
oauta  mortit.  Whitehouse  e.  Whitehouse,  90 
Me.  468,  38  Atl.  374,  60  Am.  St  Rep.  278. 

30.  Indiana.— Cook  v.  McNaughton,  128 
Ind.  410,  24  N.  E,  361,  28  N.  E.  74;  Roche  o. 
Roanoke  Classical  Seminary,  56  Ind.  198  (al- 
though the  entire  "  endowment "  propoeed  is 
not  subscribed}  ;  Johnson  o.  Wabash  College, 
S  Ind.  555;  Qarrigus  r.  Home,  Frontier,  etc.. 
Missionary  Soc.,  3  Ind.  App.  91,  28  N.  E. 
1009,  60  Am.  St.  Rep.  262  (holding  that  a 
note  payable  to  a  missionary  society,  which 
recites   that  the   maker   is      desiring   to  ad- 

[m.  B,  1.  a,  (n)] 


Vance  the  cause  of  nuBsions,  and  to  induce 
others  to  contribute  to  that  purpose,"  ahovi 
that  it  is  given  upon  sufllcient  consideratiom  | . 
Sentueky. —  Graves  v.  Graves,  7  B.  Mon. 
(Ky.)  213.  Contra,  as  to  a  joint  note  for  a 
private  subscription,  not  performed  by  either 
maker.  Cotton  u.  Graham,  84  Ky.  672,  8  Ky. 
L.  Rep.  658,  2  S.  W.  647. 

Itaa*aeltu»ett». —  Gamwell  r.  Hoselr,  11 
Gray  (Mass.)  173. 

Michigan. —  Wesleyan  Seminary  r.  Fisher, 
4  Mich.  615. 

Wew  ff«tnp«Wre.— George  P.  Harris,  4 
N.  H.  533,  17  Am.  Dec  446. 

New  York.— Roberta  ».  C(Ab,  103  N.  Y. 
600,  9  K.  E.  600  [affirming  31  Hun  (N.  Y.) 
160]. 

WMODn«in. — Sevath  Day  Baptist  Hemorial 
Fund  V.  Saunders,  84  Wis.  670,  54  N.  W. 
1094;  La  Fayette  Comity  Monument  Corp.  c- 
Magoon,  73  Wis.  627,  42  N.  W.  17,  3  L.  K.  A. 
781. 


Hole  to  pay  nbacription. —  A  note  ^ven  to 

^y  off  a  BUMcription   already   made    (Hen- 
rson,  etc.,   R.   Co.  v.   Moss,   2  Duv.    (Ry.) 


242;  Amherst  Academy  v.  Cowls,  6  Pick. 
(Mass.)  427,  17  Am.  Dec.  387)  or  in  consid- 
eration of  the  maker's  liability  on  a  bond 
given  by  him  and  others  by  voluntary  sub- 
scription to  indemnify  taxable  citizens 
against  expense  in  the  erection  of  public 
buildings  (Sterner  v.  Palmer,  34  Pa.  6L  131) 
is  supported  by  suEBcient  consideration. 

31.  Simpson  Centenary  Collie  I7.  Bryan, 
60  Iowa  293;  Warren  Academy  v.  Starrett, 
16  Me.  443;  Wheeler  v.  Toot,  2  Mich.  N.  P. 
44;  Kansas  City  School  Dist  v.  Sheidley,  138 
Mo.  672,  40  S.  W.  668,  37  L.  R.  A.  408.  60 
Am.  St  Rep.  676;  Koch  r.  Lay,  38  Mo.  147. 
So  a  gift  to  trustee*  of  an  orphan  asylum  who 
are  authorized  to  receive  funds  and  are  re- 
quired by  law  to  apply  them  to  the  charita- 
bls  uses  contemplated  is  good  (Kentucky 
Female  Orphan  School  p.  Fleming,  10  Bush 
(Ky.)  834;  Collier  v.  Baptist  EducaUon Soc.. 
B  B.  Mon.  (Ky.)  68)  ;  but  where  the  donor 
delivers  a  note  to  a  third  party  for  aid  to  a 
college  on  a  condition,  and  the  duties  which 
are  made  a  condition  by  the  donor  are  not 
assumed  by  ths  designated  trustee  until  after 
the  donor's  death,  the  gift  tails  (fs  re 
Helfaiatein,  77  Pa.  8t  328.  IS  Am.  Rep. 
449). 

The  performance  of  the  work  contemplitad 
by  the  aubacriber  is  suiScient,  irrespectiit  of 
other  subscription  or  of  a  specific  e^)eDditura 
on  the  strength  of  any  particular  subscrip- 
tion. Roche  r.  Roanoke  Classical  Seminary, 
56  Ind.  198;  Amherst  Academy  n.  Cowla,  6 
.Pick.  (Mass.)  427,  17  Am.  Dec  387;  Wes- 
leyan Seminary  e.  Fisher,  4  Mich.  516  (where 
"  atoek  "  was  issu«d  to  the  dcmor) ;  Inrin  «. 
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tliej  cannot  be  enforced  against  the  maker,*'  unless  he  has  received  some  benefit 
thereby." 

b.  Past  Kindness.  A  note  or  bill  is  withont  safficient  consideration,  if  given 
for  past  kindness,  which  was  rendered  gratnitously  to  the  maker"  or  to  his  fam- 
ily." Advancements  by  a  parent  to  liis  child  are  probably  acts  of  this  class,  and 
its  note  is  taken  as  evidence  to  be  used  in  equalizing  tlie  distribntion  of  the 
parent's  estate  it  is  not  generally  enforceable  as  a  note  or  debt  against  the  makeF." 

fi,  CONSiDBRATiOH  FoR  EXTENSION  —  a.  Necessity  For.  A  valid  consideration  is 
necessary  to  support  a  contract  for  the  extension  of  a  bill  or  note  or  for  forbeai> 
ance  upon  it" 

Umbord  University,  G«  Ohio  Bt.  9,  4fl  N.  E. 
63,  eo  Am.  St.  Kep.  727,  30  L.  R.  A.  S39. 

32.  SimpMn  Centenary  College  v.  Tuttle, 
71  lom  696,  33  N.  W.  74;  In  re  Bartlett, 
103  liaM.  SOS,  4Ci  N.  E.  S9S;  Montpelier 
Seminary  r.  Smith,  69  Vt.  382,  38  Atl.  M. 
See  alao  Pratt  v.  Elgin  Baptist  8oc.,  93  111. 
475,  34  Am.  Hep.  187,  where  the  note  waa 
given  toward  the  purchase  of  a  church  bell, 
and  the  bell  waa  purchased,  but  it  did  not 
tppear  that  liability  was  incurred  on  ac- 
count of  the  note. 

33.  As  wbere  a  subscriber  receives  back 
the  amount  of  bis  eubecription  as  a  loan,  and 


31.  Hamor  r.  Moore,  8  Ohio  St.  239.  But 
on  the  other  hand  if  a  sufferer  t:^  Are  receives 
from  a  relief  committee  monej  raised  by 
voluntary  aubscription  to  benefit  him  and 
others,  and  gives  his  note  for  it,  he  cannot 
deny  Uiat  the  note  has  a  sufficient  considera- 
tion. Bayou  Sara  v.  Harper,  16  La.  Ann. 
233. 

3B.  Edwards  e.  Davis,  18  Johns.  (N.  Y.) 
2B1. 

36.  tndiana. —  Harris  «.  Harris,  69  Ind. 
ISl;  Peabody  p.  Peabodj,  69  Ind.  656. 

loKO. —  Harsh  i;.  Chown,  104  Iowa  666,  73 
K.  W.  1046,  for  advancement  already  made. 

Kmtuekj/. — Hedges  t).  Hedges,  (Ky.  1902) 
67  S.  W.  B36. 

Mitttmri.—  Hardin  v.  Wright,  32  Uo.  462. 

OMa. —  Wr^ht  v.  Merchant,  2  Ohio  Deo. 
(Reprint)   742,  5  West.  L.  Month.  194. 

87.  Alaltma. —  Mobile  Branch  Bank  v. 
James,  9  Ala.  949. 

Arkantaa. —  Hazard  c.  White,  26  Ark.  IGS. 

(7i>It/omta.— MeCann  v.  Lewie,  9  Cal.  246. 

Diatriet  of  Columbia. —  Gross  v.  Steiole,  20 
D.  G.  339. 

Florida. —  Bowen  v.  Dai^,  14  Fla.  202; 
Fridenberg  t>.  Robinson,  14  ¥\t..  130. 

Oeorgia. —  Clark  «.  Biyce,  64  Ga.  486 ;  Bon- 
ner r.  Nelson,  67  Qa.  433 ;  Ooodwyu  e.  High- 
tower,  30  Oa.  249. 

lUinou, —  Weaver  v.  Fries,  85  HI.  366; 
Cardner  v.  Watson,  13  IlL  347 ;  Henderson  v. 
Dodgson,  9  III.  App.  80;  Hard  c.  Marple,  2 
in.  App.  402. 

Indtana. —  Davis  e.  Stout,  128  Ind.  12,  26 
N.  E.  862,  22  Am.  St.  Rep.  B66;  Halstead  v. 
Brown,  17  Ind.  202;  Dickerson  V.  Ripl^ 
County,  •  Ind.  128,  53  Am.  Dec.  373;  Harter 
r.  Moore,  S  Blaekf.  (Ind.)  367. 

/owo. —  Manhall  Field  Co>  v.  Oien  Ruff- 


com  Co.,  (Iowa  1902)  90  N.  W.  61B;  Roberts 
«.  Richardson,  39  Iowa  290. 

Kaniit. —  Coetello  v.  Wilbdm,  13  Kan. 
229. 

I,oui*iana. —  Huie  v.  Bailey,  16  La.  213,  36 
Am.  Dec  214. 

llaine. —  Howe  r.  Klein,  89  Me.  376,  36  Atl. 
620;  Chute  v.  Pattee,  37  Me.  102;  Mariner's 
Bank  v.  Abbott,  28  Me.  280. 

Ifarvlond.— Planters'  Bank  c.  Sellman,  2 
Gill  &  J.  (Md.)  2130. 

Maaaachuaettt. —  Wilson  c.  Powers,  130 
Mass.  127 1  Jennings  v.  Chsse,  10  Allen  (Mass.) 
626. 

Ifinneiota. —  Hnej  r.  Pinnej,  5  Minn.  310; 
Michaud  r.  Lagarde,  4  Minn.  43. 

Uiaaiaaippi. —  Pafne  v.  Commercial  Bank, 
6  Sm.  A  M.   (Miss.)  24. 

Uiiaouri. —  Marks  e.  State  Bank,  8  Mo. 
316;  Nichols  v.  Douglass,  S  Mo.  49. 

VebrMfca.— Dillon  p.  Russell,  S  Nebr.  484. 

Veto  Bampslnre. —  Bailey  v.  Adams,  10 
N.  H.  182. 

New  York. —  Van  Allen  c.  Jones,  10  Bosw. 
(N.  Y.)  359;  Manchester  t>.  Van  Brunt,  2 
Misc.  (N.  Y.)  228,  22  N.  Y.  Suppl.  362,  60 
N.  Y.  St.  688  [o/^rminff  19  N.  Y.  Suppl.  685, 
46  N.  Y.  St.  6551;  Huffman  v.  Hulbert,  13 
Wend.  (N.  Y.)  37H;  Miller  v.  Holbrook,  1 
Wend.  (N.  Y.)  317;  Holmes  v.  Dole,  Qarke 
(N.  Y.)   71. 

North  Carolina.—  Charlotte  First  Nat. 
Bank  t>.  Lineberger,  83  N.  C.  464,  36  Am.  Bep. 
G82. 

Ohio.— Ward  v.  Wick,  17  Ohio  St.  159; 
Blazer  v.  Bimdy,  16  Ohio  St.  67;  Farmers' 
Bank  e.  Raynolds,  13  Ohio  84. 

Penntj/lvania. —  Rumberger  v.  Golden,  99 
Pa.  St.  34;  Miller  v.  Stem,  12  Pa.  Bt.  383. 

TeanM. — Austin  Real  Estate,  etc.,  Co.  r. 
Bahn,  87  Tez.  682,  29  S.  W.  646,  30  S.  W. 
430. 

Yermont. —  JosItd  v.  Smith,  13  Vt.  353. 

United  Stalea. —  McLemore  t>.  Powell,  12 
Wheat.  (U.  S.)  66^  6  L.  ed.  726;  Vary  v. 
Norton,  6  Fed.  808. 

Bee  alio  infra,  VIII,  A,  6,  c,  (i)  ;  and  7 
Cent.  Dig.  tit  "Bills  and  Notes,"  |  341. 

An  agresment  for  renewal  hy  the  payee  re- 
quires a  valid  consideration  (Arend  r.  Smith, 
151  N.  Y.  602,  46  N.  E.  872),  but  it  seems  to 
have  been  formerly  held  that  an  extenBion  did 
not  require  an  Independent  consideration 
(Gould  C.  Robson,  8  East  576,  D  Rev.  Rep. 
498). 

Ihne  moat  be  legal  validity  in  the  con- 
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b.  Snffledeaey  of  Consideration — '(i)  Patmest  of  Mosxt.  A  srnn  ol 
money  paid  as  a  bonns,  even  after  the  mataritj  of  the  paper,"  a  part  pajmest 
made  on  the  bill  before  it  matures,**  a  payment  of  interest  made  in  advance,'"  evra 


■Ideiation  for  an  eztaniion  in  order  to  effcet 
the  disdiKrge  of  secondary  partiM. 

Alabama. —  Buckalew  V.  Smith,  44  AIk. 
B3S. 

Jllinou. —  Qardner  v.  WatHin,  13  DI.  347. 

f ndiona.— Dare  v.  Hall,  TO  Ind.  MS;  Ear-  ' 
t«T  r.  Hoore,  S  Blackf.   (Ind.)   3BT. 

foioa.— Roberta  v.  Richardson,  39  Iowa  £90; 
Bunt  c.  FoBtlewait,  23  Iowa  427. 

ifusMstp^.^  Hunt  t.  KnoT,  34  Hiaa.  OSS) 
Roberta  v.  Stewart,  31  Miaa.  664;  Clarke 
Coun^  V.  Covington,  SB  Miaa.  470. 

JfiMOuri. —  Nichola  t>.  DouglaBa,  8  Mo.  49. 

Vehratka. —  Burr  c.  Boyer,  2  Nebr.  2S6. 

Hevj  Jeriey,  —  Qrorer  v.  Hoppoek,  EO 
N.  J.  L.   191. 

Ohio. — Fanners'  Bank  v.  Raynolda,  13  Ohio 
84. 

Tegas. —  Ennter  v.  Clark,  28  Tex.  1S9. 

See  alao  in/n»,  VIII,  A,  S,  c,   (r). 

38.  Lemmon  c.  Whitman,  75  Ind.  31B,  30 
Am.  Rep.  150;  Veazie  v.  Carr,  3  Allen  (Maaa.) 
14;  McComb  p.  Kittridge,  14  Ohio  348  (pay- 
ment of  a  apecific  aum  originally  agreed  on 
at  the  making  of  the  note ) ;  Washugton  v. 
Tait,  3  Hmnphr.  (Tenn.)  643  (holding  that 
if  the  bank-notes  in  which  the  note  waa  pay- 
able were  greatly  depreciated  and  the  debtor 


(n),  note  87. 

Cflmmlaaiona  paid  to  the  boliln  for  Ua 
trouble  in  attending  to  the  matter  are  not 
sufficient.     Prather  t>.  Oammon,  25  Kan.  379. 

The  payment  of  a  nominal  atun  and  back 
intereit  ia  not  sufficient.  Meginnia  v.  Night- 
ingale, 34  N.  J.  L.  4B1. 

Payment  of  the  money  for  an  extaulon 
mv*t  he  actually  made  and  not  merely  cred- 
ited (Edmonds  v.  Thomaa,  41  111.  App.  606), 
and  it  is  not  enough  merely  to  give  a  note  for 
auch  payment  (Schroeppd  v.  Shaw,  6  Barb. 
(N.  ¥,)  580  [affirmed  in  3  N.  Y.  446]}.  Bo 
a  due-bilL  for  the  payment  of  uaurioua  inter- 
eat  aa  a  bonua  ia  not  aufficient,  although  the 
payment  wa*  afterward  actually  made  before 
the  extension  expired.  Howell  v,  Sevier,  1 
Lea  (Tenn.)  3B0,  27  Am.  Rep.  771.  Compart 
infra.  VIII,  A,  6,  c,   (n),  note  88. 

39.  Rigsbee  v.  Bowler,  17  Ind.  1ST ;  Qreely 
f.  Dow,  2  Mete.  (Maaa.)  ITS;  Newsam  V. 
Finch,  25  Barb.  (N.  Y.)  175;  Auatin  v.  Dor- 
win,  21  Vt.  38.  See  also  infra,  VIII,  A,  6, 
c,  (u),  noto  82. 

Payment  of  nanry  bafore  maturity,  which 
does  not,  under  the  atatute,  vitiate  the  con- 
tract, haa  been  held  to  be  sufficient,  although 
the  ezceea  above  l^al  intereat  may  be  ap- 
plied, under  the  statute,  to  the  principaL 
Feck  V.  Beekwith,  10  Ohio  St.  497. 

40.  ArlMnaM.— Veatal  o.  Enij^t,  54  Ark. 
9T,  16  S.  W.  17. 

CaUfomia.—  Smith  c.  Pearson,  5S  Cal.  339. 

rilinot*.— Maher  «.  lAnfrom,  86  Dl.  513; 
Flynn  v.  Mudd,  27  111.  323;  Warner  V.  Camp- 
bell, 26  111.  282. 

[ni.  B,  B,  b.  (l)] 


fiHlwina. —  Starret  «.  Burkhalter,  86  lad. 
439;  Willlama  r.  Scott,  83  Ind.  405;  Kalar 
v.  Hiae,  70  Ind.  301 ;  Abel  c.  Alexander,  45 
Ind.  623,  15  Am.  Rep.  270;  HamiltM  tr. 
Winterrowd,  43  Ind.  401;  Dickenon  P.  Bipley 
County,  6  Ind.  128,  63  Am.  Dec  3T3. 

Kentvdcy. — Armeudt  o.  ftrkins,  17  Ey.  L. 
Rep.  1327,  32  S.  W.  270. 

Lomaiana. —  Calllham  V.  Tanner,  3  Bob. 
(I^)  200. 

Maine. —  Lime  Rock  Bank  r.  Mallett,  34 
Me.  647,  GB  Am.  Dec  673,  42  Me.  349;  Vtii- 
ner's  Bank  p.  Abbott,  28  Me.  280. 

UisMtmippi. —  DubniBS<Hi  p.  Folkes,  30Hin. 
432. 

JUiaaowrt. —  Merchanta'  Ins.  Co.  v.  Hauek, 
83  Mo.  21;  St.  Joseph  F.  ft  M.  Ina.  Co.  r. 
Eauck,  71  Mo.  465 ;  Btlllwell  c.  A&ron,  69  Ho. 
630,  33  Am.  Rep.  61T. 

New  Hampthire. —  New  Hampshire  Sav. 
Bank  r.  Colcord,  IS  N.  H.  119,  41  Am.  Dee. 
685 ;  Orafton  Bank  V.  Woodward,  6  N.  H.  9B, 
20  Am.  Dec.  666. 

Olkfo.— Oard  v.  NefT,  39  Ohio  St.  607;  At- 
kinson ti.  Talbott,  1  Disn.  (Ohio)  111,  U 
Ohio  Dec   (Reprint)   618. 

Pemuytvania. —  Siebeneck  e.  Anclior  Sav. 
Bank,  111  Pa.  St.  187,  2  Atl.  485;  GravsoD'i 
Appeal,  108  Pa.  St.  E81;  Calvert  p.  Oo^  K 
Pa.  St.  65. 

r«rmoRt.— Dunham  r.  Downer,  31  Vt.  24B. 

Wtuhington. —  Binnian  p.  Jennings.  14 
Wash.  677,  46  Pac  308. 

Witcontin. —  Grace  P.  Lyndi,  80  Wis.  IBB, 
49  N.  W.  761. 

See  also  infn,  Till,  A,  5,  e,  (n) ,  note  SB; 
and  7  Cent  Dig.  Ut  "Bills  and  Notes," 
I  348. 

Payment  of  fntore  interest  at  a  higher  nte 
than  that  originally  stipulated  is  sufficient 
Whit*  p.  Whitney,  51  Ind.  124;  Seattle  Pint 
Nat  Bank  v.  Sarris,  7  Wash.  130,  34  Pse. 
466. 

Extent  to  which  extcntlon  •npportad.— The 
payment  of  interest  in  advance  will  not  sup- 
port an  extension  beyond  the  time  paid  for 
[Armendt  p.  Perkins,  IT  Ky.  L.  Rep.  1327,  32 
B.  W.  270),  and  it  has  been  held  that  pay- 
ment of  Interest  to  accrue  ia  not  in  itself  a 
binding  agreement  for  an  extension  (Hosea  V. 
Rowley,  67  Mo.  357  [said  in  Stillwell  e. 
Aaron,  69  Mo.  G30,  33  Am.  Rep.  517,  to  "  bars 
been  misunderstood  hy  the  court  beloxr "] ; 
Nevada  First  Nat  Bank  o.  Gardner,  57  Mo. 
App.  268),  hut  that  there  most  be  hsdepeod. 
ent  proof  of  the  agreement  (American  Hat 
Bank  p.  Love,  62  Mo.  App.  378).  On  tb* 
other  hand  a  receipt  for  intei-eot  in  advanw 
indorsed  on  the  note  haa  been  held  to  be 
sufficient  evidence  of  an  extension  (Mamet  f. 
Orisard,  79  Ind.  222),  at  leaat  prima  fam 
{ BaUvian  Bank  r.  McDonald,  77  Wis.  48fl,  46 
N.  W.  902),  and  this  is  so  a  /orttori  when  a 
receipt  is  given  for  the  interest  in  adraiMt 
and  a  renewal  note  is  taken  (Springfidd  Tint 
Nat  Bank  e.  Leavitt,  65  Uo.  6«i). 
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thongh  nenrioDS,"  or  a  pajDient  made  on  accoant  of  another  debt  which  ie  not 
yet  diie "  ia  sofflcient ;  bnt  part  payment  of  the  whole  amount  dne^fter  it  has 
ijready  become  doe,**  or  the  payment  of  matnred  interest  **  is  not    Where  a  pay* 

41.  /UtMti.— Warner  v.  Cunpbdl,  28  lU. 


/■mImm. —  Whit*  D.  Whitney,  SI  Ind.  124; 
Abd  V.  AlExander,  46  Ind.  623,  IS  Am.  Rep. 
270;  Hunilton  v.  Wlnterrowd,  43  Ind.  3fl3; 
Chariton  e.  T&rdj,  28  Ind.  4fi2;  Cftlvin  v. 
Wigpun,  87  Ind.  489:  Redman  r.  Deputy,  28 
Ind.33S. 

KntuflfV. —  Eenningbsm  v.  Bedford,  1  B. 
lloD.  (Ky.)  326. 

JfiMMtri.— Wild  V.  Howe,  74  Mo.  S61 ;  Still- 
well  o.  Aaron,  69  Ho.  S39,  33  Am.  R^.  617 
[attrrulittg  in  effect  Fknoen',  etc..  Bank  v. 
BarriMn,  67  Mo.  603;  Ritoioiur  V.  Hurl- 
wm,  67  Ho.  602]. 
Okto.—  OaboTn  p.  Low,  40  Ohio  St.  147. 
PetmtyUimna. —  Qra;r*on'a  Appeal,  108  Pa. 
St.  SSI. 

8o»th  Dakota. —  Niblack  r.  Champeny,  10 
S.  D.  lea,  72  N.  W.  *02. 

T«M<. —  Mann  e.    Brown,    71   Tex.    241,   9 
S.  W.  Ill,  the  atatate  making  ueurioot  oon- 
tracta  onljr  TOfd  as  to  interest  and  that  only 
U  apeciall]r  p1c«ded. 
Fermoat. — Austin  t).  Dowin,  21  Vt   38. 
Wft     Virginia. —  Glenn    r.    Morgan,    23 
W.  Va.  467. 
See  also  infra,  Vin,  A,  6,  c,  (tT>,  (b). 
il  made  in  conridnation  of  the  m^m'a 
note  for  nanriona  intereat    in    advance    an 
■greement    for   extension    is   valid    ( Scott  V. 
Barris.  76  N.  C.  205),  but  not  so  if  the  sUt- 
ute  makes  such  interest  recoverable  hj  action 
(Croea    v.    Wood,    30    Ind.    37S;     Shaw    V. 
Binkard,   10   Ind.  227;    Charlotte  First  Nat. 
Bank  v.   Lineberger,  83  N.  C.  464,  36  Am. 


Sep.  6f 


!). 


.  Rigabee  v.  Bowler,  17  Ind.  187. 

Payment  of  other  matorMl  debt  is  not  a 
Buffleient  '  consideration  for  an  extension 
(Wola  e.  Parker,  134  Mo.  468,  3S  S.  W. 
lUB),  although  the  maker  was  induced  by 
promise  of  an  extension  to  borrow  the  mon^ 
for  the  pajrnent  (Pomeroy  c.  Slade,  10  Tt. 
£80).  Sea  also  infra,  Vin,  A,  6,  c,  (n), 
note  79. 

43.  ArfcanMi.— Stone  v.  State  Bank,  8 
Ark.  141. 

Col^oraio. —  Liening  v.  Oould,  13  Cal. 
608. 

OeoiVHi— Bennett  v.  Williama,  64  Qa.  626. 
Compora  Stallinge  v.  Johnson,  27  Oa.  584. 

IlKnbU.—  Btuber  v.  Scbaok,  63  ni.  191 ;  Ed- 
monds e.  Thomas,  41  III.  App.  606. 

Indiana. —  Davis  c.  Stout,  120  Ind.  12,  20 
N.  E.  882,  22  Am.  St.  Rep.  666;  Berry  t. 
Bates,  2  Blackf.   (Ind.)    118. 

KotMoe. —  Inc  "        " 

Pac.  828;  Pratl  ..   _     

Royal  ff.  Lindsay,  16  Kan.  691;   Pemberton 
D.  Hooaier,  1  Kan.  lOS. 

VoMooAiMetts.— Blackat^me  Bank  o.  Hill, 
10  Pick.   (Mass.)  129. 

Mic\igoii%.—  Briggs  v.  Norria,  87  Mleh.  329, 
$4  N.  W.  682. 


Vu*u«ipp{.— Hunt  V.  Enoi,  34  Mlat.  S66; 
Boberte  V.  Stewart,  31  Miss.  884. 

Ifissouri.— Wolx  v.  Parker,  134  Mo.  458, 
86  S.  W.  1149;  Petty  v.  Douglaaa,  76  Mo.  70. 

W«w  Bampthire. —  Bailey  V.  Adams,  10 
N.  H.  102. 

Wew  rort.— HftlUday  v.  Hart,  30  N.  Y. 
474;  Manchester  P.  Van  Brunt,  2  Misc. 
(N.  T.)  eSB,  22  N.  V.  Suppl.  362,  60  N.  T.  6t 
688;  Manchester  v.  Van  Brunt,  10  N.  T. 
Buppl.  686;  Milter  t>.  Holbroidc.  1  Wend. 
{N.  T.)  317  (and  a  note  giren  for  the  bal- 
anoe);  Pabodie  t>.  King,  12  Johns.  (N.  T.) 
480. 

Oftto.— Tumball  o.  Brock,  31  Ohio  Bt.  049; 
Jenkins  r.  Claricson,  7  Ohio  72. 

Penfuytvonia. —  ^rtman  e,  Danner,  74  Pa, 
St.  38.  Contra,  Robertson  «.  Vogle,  1  Dall. 
(Pa.)  262,  1  L.ed.  123. 

TennsaasB. —  Sully  v.  Childress,  106  Tenn. 
109,  60  S.  W.  499,  82  Am.  St.  Rep.  876;  Me- 
Kanq'  v.  MgNabb.  07  Tenn.  836,  38  S.  W. 
1001;  White  t>.  Summers,  1  Baxt  (Tenn.) 
164. 

Teooa. — Andrews  e.  Hagadon,  64  Tex.  671. 

Vermont. —  Wheeler  v.  Washburn,  24  Vt. 
293;  Mason  c.  Peters,  4  Vt.  101. 

United  States.— Low  t>.  Underhlll,  3  Mc- 
Lean (U.  S.)  378,  16  Fed.  Cas.  No.  8,601,  8 
West.  L.  J.  380,  imleas  accompanied  by  some 
other  act. 

Bee  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  349. 

The  extension  is  not  mpported  by  payment 
of  costs  which  have  been  adjudged  against  the 
maker  (Parmelee  v.  Thompson,  46  N.  Y.  68, 
6  Am.  Rep.  33 ) ;  payment  of  usuriooi  in* 
terest,  which  is  hi  \tg»\  effect  a  part  payment 
of  the  principal  doe  (Meginnis  v.  Nightingale, 
34  N.  J.  L.  401)  ;  or  by  a  promise  to  part 
with  ths  maker's  note  with  forged  sureties 
for  the  balance  (Albright  p.  Griffin,  78  Ind. 
1S2),  to  pay  out  of  certein  property  when 
sold  (Grover  v.  Hoppock,  28  N.  J.  L.  191), 
to  pay  the  proceeds  of  execution  sale  under  a 
judgment  held  by  the  maker  (Wadlington  P. 
Gary.  7  Sm.  A  M.  (Miss.)  622),  or  to  pay 
weekly  instelmente  (Van  Rensselaer  P.  Eark- 

Eatrick,  48  Barb.  (N.  Y.)  194).  On  the  other 
and  a  composition  with  creditors  of  the  in- 
solvent  maker  and  a  partial  payment  under 
ths  composition  Is  sufficient.  Freeman  p. 
Frofllet,  11  Rob.  (Ia.)  33.  And  it  has  been 
held  that  it  is  sufficient  if  the  holder  of  a  bill 
receives  part  payment  of  the  amount  due 
under  an  agreement  to  extend  a  bQl.  Rob- 
ertson p.  Vogle,  1  DalL  (Pa.)  268,  1  L.  ed. 
123. 

44.  fItiHoi*.— Booth  e.  Wiley,  108  HI.  84; 
Crossman  p.  Wohlleben,  90  III.  637;  Stuber  P. 
Bchack,  83  HI.  101 ;  Waters  p.  8impw>n,  7  HL 
670;  Edmonds  p.  Thomas,  41  HI.  App.  606; 
Dennis  p.  Piper,  81  111.  App.  189. 

fwftawi. —  Holmes  p.   liajA,  00  Ind.   332; 
Dare  v.  Hall,  70  Ind.  646 ;  SUrret  p.  Bnrkhal- 
[III,  B,  5.  b,  (I)] 


Digitized  byGoOgIC 


734    [7  Cye.] 


COMMERCIAL  PAPER 


ment  is  otherwise  available  as  a  consideration  it  will  be  in  general  available  if 
actaally  made,  altlioogli  it  amonnts  to  tiBarv.* 

(n)  Giving  Additional  Secuetft.    The  giving  of  new  secarity  i«  a  Buffi- 
cient  consideration  for  a  valid  extension  or  forbearance.^ 


ter,  70  Ind.  28fi  (even  to  support  an  B^ee- 
rnent  for  exteiuioii  as  long  aa  the  interest  ia 
paid)  ;  Halstead  v.  Brown,  17  Ind.  202. 

/oiea. —  Van  Dusen  v.  Parlej',  40  Iowa  70. 

Mastachvaetta. —  Wilson  o.  Powers,  130 
HasB.  127,  even  with  an  agreement  that  part 
of  the  future  interest  charged  at  the  former 
rate  nhall  be  applied  to  the  reduction  of  the 
principal. 

V«to  flompshtre. —  Ruaa  c.  Hobba,  61  N.  H. 
93;  Howard  C.  Fletcher,  SB  N.  H.  151. 

Vw  rorlt.— Kellogg  v.  Olmsted,  28  Barb. 
(N.  T.)   M. 

r«nM.— Andrews  p.  Hagadon,  64  Tex.  571; 
Helms  V.  Crane,  4  Tez.  Civ.  App.  89,  23  S.  W. 

See  7  Cent.  Dig.  Ut.  "Bills  and  Notea," 
%  340. 

OiTUK  «  new  not«  (or  tba  accrued  Intereat 
is  not  aufiBcient  (Bugh  t>.  Cnim,  20  Ind.  App. 
406, 69  N.  E.  1070.  84  Am.  St.  Rep.  3D7 ) ,  even 
though  the  new  note  has  an  additional  maker 
(Russ  V.  Hobba,  61  N.  H.  93}  or  an  addi- 
tional Bum  is  paid  (M^ionis  e.  Nightingale, 
34  N.  J.  L.  401),  although  it  would  be  other- 
wise if  the  back  interest  was  compounded  in 
the  new  note  (Bugh  v.  Crum,  26  Ind.  App. 
466,  6B  N.  E.  1070,  84  Am.  St.  Rep.  307). 

Payment  amounting  to  compounding  of  la- 
tereat. —  On  the  other  hand  an  actual  pay- 
ment of  interest  on  an  overdue  not«  every 
ninety  days,  amounting  in  effect  to  eom- 
pounding  interest  several  timea  a  year,  i« 
sufficient,  although  the  statute  prohibita  com- 
pounding of  interest  more  than  once  a  year. 
Commercial  Bank  t>.  Wood,  66  Ho.  App.  214. 

4B.  Georgia.—  Scott  v.  Saffold,  37  Qa.  334; 
Camp  v.  Howell,  37  Oa.  312. 

Ilknois. —  Myers  v.  Fairbury  Firat  Nat 
Bank,  78  111.  267;  Danforth  c.  Semple,  73 
HI.   170. 

/■diano. —  Lemmon  v.  Whitman,  7S  Ind. 
318.  39  Am.  Rep.  160  Icritimeing  Chrisman 
c.  Perrin,  67  Ind.  680;  and  faUoicing  Har- 
bert  V.  Dumont,  3  Ind.  346,  which  held  the 
nauriouB  payment,  which  was  not  then  re- 
coverable by  statute,  beneficial  to  the  holder] ; 
Crosa  D.  Wood,  30  Ind.  378;  Harbert  c.  Dn- 
mont,  3  Ind.  346. 

7o(cB.— Kelty  v.  Oilleapie,  12  Iowa  55,  70 
Am.  Deo.  510. 

Kentucky. —  RobinaoD  f.  Miller,  2  Bush 
(Ky.)  179;  Kenningham  V.  Bedford,  1  B. 
Mon.   (Ky.)  32S. 

JffMOuH.— Wild  fi.  Howe,  74  Mo.  G61; 
Stillwell  D.  Aaron,  09  Mo.  639,  33  Am.  Rep. 
617. 

Vevi  Hampi\vn. —  Wrigbt  r.  Bartlett,  43 
N.  H.  G4B. 

Veto  rori.— Froude  v.  Bishop.  26  N,  T. 
App.  Div.  514,  49  N.  T.  Buppl.  956. 

Nort\  Carolina.—  Scott  V.  Harris,  76  N.  C. 
205. 

Ohio.— Blazer  r.  Bnndy,  15  OUo  St.  S7. 
rill.  B,  6,  b,  (I)] 


Wiioon»M. —  Moulton  C.  Posten,  61  Wi*. 
169,  8  N.  W.  021;  Hamilton  c.  Prouty,  50 
Wis.  592,  7  N.  W.  659,  36  Am.  Rep.  806. 

United  S(o(m.— Vary  v.  Norton,  6  Fed. 
808. 

See  also  infra,  VIII,  A,  5,  c,   (rv),  (a). 

Even  payment  of  asnry  by  a  new  nmioia 
note  ia  euiGcient  (Kelly  v.  Gillespie,  12  lom 
65,  79  Am.  Dec.  510;  McComb  c.  Kittridge, 
14  Ohio  348  [where  the  greater  part  ot  it  wis 
afterward  paid] ;  Fay  v.  Tower,  58  Wis.  288, 
la  N.  W.  558),  especially  where  Uie  note  a 
secured  by  aldditional  security  (Camp  r. 
Howell,  37  Oa.  312). 

48.  Alabama. —  Mobile  Branch  Bank  r. 
James,  9  Ala.  949,  the  conveyance  of  property 
which  is  apparently  sufficient  to  saUafy  the 
debt. 

Georgia. —  Burnap  o.  Robertson,  76  Ga. 
089,  the  giving  of  a  mortgage,  even  tliougb 
the  holder  could  have  avoided  it  at  bis  op- 
tion for  false  reprekentation  made  bf  the 

Indiana. —  Underwood  t>.  Sample,  70  Ind. 
446  (a  real  estate  mortgage,  although  the 
mortgaged  property  provea  to  be  of  insuffi- 
cient value  to  satisfy  the  note)  ;  Kester  r. 
Hulman,  06  Ind.  100  (holding  it  sufficient  it 
promise  to  assume  the  debt  is  made  by  a  neir 
party). 

Katuaa. —  Roberson  v.  Blevins,  57  Kan.  SO, 
46  Pac.  03,  the  giving  of  a  real  cBtnte  mort- 


gage. 


»WTOno.— Nott  V.  State  Nat  Bank,  51 
La.  Ann.  871,  25  So.  476,  part  payment  and 
new  collateral. 

JtftMOuri.-7-Semp1e  D.  Atkinson,  64  Ho.  6D1. 
a  deed  of  trust  of  property  of  the  maker  not 
otherwise  liable  to  execution. 

Nebratka. —  Lee  r.  Brugmann,  37  Nebr- 
232,  S5  N.  W.  1053,  a  chattel  mortgage. 

Tenneteee. —  Lee  V.  Dozier,  10  Hmnphr. 
(Tenn.)  447,  a  deed  in  trust  to  sell  for  the 
payment  of  the  note. 

Teaiaa. —  Wylie  v.  Hightower,  74  Tex.  306. 
11  S.  W-  1118,  the  giving  of  new  priority  to 
an  existing  mortgage. 

Vermont. —  Paddock  r.  Jones,  40  Tt  474, 
even  after  the  note  is  overdue. 

See  also  infra,  VIII,  A,  6,  c,  (n),  noU  9S: 
and  7  Cent  Dig-  tit.  "Bills  and  Nolea.' 
I  342. 

Hew  dgnatnre^  furnished  as  additional  se- 
curity, are  sufficient. 

Indiana. —  Trayser  v.  Indiana  Asbury  Uni 
veraity,  39  Ind.  656. 

loiBa. —  Oates  c.  Hamilton,  12  Iowa  60. 

Kama*. —  Roberson  v.  Blevins,  57  Kan.  SO, 
4fi  Pac.  03. 

MiMouri.—  Williams  c.  Jensen,  75  Mo.  681. 
«fen  though  the  signature  is  invalid,  aa  that 
of  a  married  woman. 

Teaat. — ^Hall  c.  JohnsbHi,  6  Tex.  Civ.  Ap-\ 
no,  24  a  W.  801. 
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(m)  ExsCTiTOBT Aqbeeuest.  An  executory  f^reement  is  snfficient  as  an 
ureement  on  the  part  of  the  promisor  to  pay  to  the  bolder  another  debt  for 
Tifliich  the  promisor  is  not  himself  liable,"  or  an  agreement  to  pay  the  debt  of  a 
third  person*  In  like  manner  an  agreement  to  i>ay  interest  to  accrne  in  future 
is  a  gnfficient  consideration ;  **  bat  this  is  not  so  of  an  agreement  to  pay  in  f  utnre 
J  --' *»  or  nsary."    An  agreement  to  pay  a  note  which  is  already 

Maine.—  Chute  o,  Patt««,  37  Me.  102. 

UaataOmsetU. —  Wilaon  t>.  Powers,  130 
Mass.  127,  dn  agreement  to  pay  future  ia- 
tercet  at  tiie  old  rate  with  a  stipulation  thkt 
part  of  it,  when  paid,  would  ba  applied  to 
the  prJDcfpal. 

Miatiaiippi. —  Eeim  v.  Andrews,  G9  Mias. 
39. 

Jf ontano.— Hale  e.  Forbls,  3  Mont.  395. 

We&rMfco,— KitUe  e.  WiUon,  7  Nebr.  78,  at 
a  h%her  raU. 

Vev)  Hampshire. —  Fowler  v.  Brooks,  13 
N.  H.  Z40;  Bailey  f.  Adams.  10  N.  H.  162. 

Ohio. —  Fawcett  v.  Freshwater,  31  Ohio  St. 
837. 

Teiiaa. —  Benson  r.  Phipps,  67  Tex.  67S,  2ft 
8.  W.  lOei,  47  Am.  St.  Rep.  128;  Aiken  o. 
Posey,  13  Tex.  Civ.  App.  607,  36  S.  W.  732. 

WMAtntrton.— Nelson  v.  Flagg,  18  Waah. 
30,  SO  Pac.  671, 

Contra,  Holmes  v.  Boyd.  90  tnd.  332;  Hume 
c.  Mazelin,  84  lud.  674;  Dare  t>.  Hitll,  TO  Ind. 
S45;  Starret  v.  Burkhalter,  70  Ind.  285;  Mil- 
ler V.  Arnold,  63  Ind.  488;  Chrisman  v.  Tat- 
tle, 60  Ind.  IfiS;  Abel  v.  Alexander,  45  Ind. 
C23,  15  Am.  'Rep.  270  [overruling  Pierce  v. 
Qoldaberry,  31  Ind.  62] ;  Barter  v.  Moore,  S 
Blackf.  (Ind.)  3ST;  Kellogg  v.  Olmsted,  28 
Barb.  (N.  Y.)  08;  Reynolds  v.  Ward,  5 
Wend.  (N.  Y.)  601;  Kumberger  v.  Golden,  09 
Pa.  SL  34;  Dow  v.  Chambers,  37  Leg.  Int. 
(Pa.)  399;  Campbell  v.  Daly.  25  Leg.  Int. 
(Pa.)  124.  More  especially  where  the  exten- 
sion is  to  be  given  Indefinitely  so  long  as  the 
interest  ia  paid.  Van  Allen  n.  Jones,  10 
Bosw.   (N.  Y.)  389. 

See  also  infra,  VIII,  A,  6,  c,  (n),  notes 
BO,  01. 

50.  Leeper  e.  MeGulre,  57  Mo.  360. 

Bl.  Alabama. —  Cox  v.  Mobile,  et«.,  R.  Co., 
37  Ala.  320;  Kyle  v.  Boatiek,  10  Ala.  G80. 

Dittriot  of  CoIufflMa. —  Green  p.  Lake,  2 
Mackey  (D.  C.)  162,  although  actually  paid 
at  the  expiration  of  the  time  agreed. 

7IK«oi».— Qalbralth  v.  Fullerton,  53  HI, 
126. 

Indiana. —  Williams  v.  Boyd,  75  Ind.  286; 
Ealatead  i>.  Brown,  17  Ind.  202;  Broman  c. 
Howk,  1  Blackf.   (Ind.)   392. 

Kentuckt/. — AnderaoD  c.  Mannon,  7  B.  Mon. 
(Ky.)  217;  Scott  e.  Hall.  8  B.  Mon.  (Ky.) 
285;  Lewis  v.  Harbin,  6  B.  Mon.  (Ky.)  564; 
Tudor  V.  Ooodloe,  1  B.  Mon.  (Ky.)  322. 

jrain«.— Berry  v.  Pullen,  69  Me.  101,  31 
Am.  Rep.  248. 

Maryland. —  iTca  v.  Bosl^,  35  Md.  262,  8 
Am.  Rep.  411. 

Miitiwippi. —  Brown  c.  Prophit,  63  MiM. 
649;  Roberta  t.  Stewart.  31  Miss.  664. 

Stw  rorifc.— Billington  p.  Wagoner,  33  N.  T. 
31;   Fenutn  O.   Doubleday,  3  Lana.    (N.  Y.) 


Wfukington. —  Merchants'  Bank  e.  Buasell, 

IS  Wash.  546,  48  Pac.  242. 
lbs  giving  of  a  new  note  is  sufBdent  (Place 

^MeOvain,  1  Daly  (N.  Y.)  266  (a  postdated 
tieck];  Canton  Chemical  Co.  v.  Pegraro,  112 
S.  C.  flI4.  IT  S.  E.  298  [a  renewal  noU]), 
bat  the  debtor's  own  note  ia  not  available  as 
■  Kcurity  for  an  indefinite  extension  (At- 
lantic Nat.  Bank  e.  Franklin,  66  N.  Y.  235). 
Kor  is  the  mere  promise  to  transfer  another 
note  if  the  amount  was  not  otherwise  real- 
ited,  such  promise  not  being  enforceable 
IWsdlington  v.  Qary,  7  Sm.  k  M.  (Miss.) 
I>2S ) .  or  the  giving  of  a  new  note  on  which 
one  makei'a  name  is  forged  (Carter  v.  Co- 
Inmbia  Bai^  12  Ky.  L.  Rep.  968,  16  5.  W. 
79). 

Aa  igieement  to  improve  the  existing  col- 
litcnl,  for  instance,  to  perfect  the  title  to 
mortgt^ed  land  ie  sufficient,  McKinnon  v. 
Palen,  62  Minn.  188,  64  N.  W.  387. 

47.  Kester  v.  Hulman,  65  Ind.  100;  Buck 
D.  Smiley,  54  Ind.  431  (promise  to  pay  before 
maturity  another  note  made  by  him  to  the 
maker);  Henifee  v.  Clark,  35  Ind.  304  (an 
agreement  to  apply  funds  in  hands  to  another 
debt);  Rigsbee  p.  Bowler,  17  Ind.  187  (the 
psvment  of  another  debt  of  the  maker  to  the 

£fM,  which  b  not  then  due)  ;  Ducker  e. 
ipp,  67  N.  Y.  404  (an  agreement  to  apply 
rents  to  be  collected  to  such  debt)  ;  Thrall  f. 
Head,  40  Vt^640  (an  agreement  to  pay  from 
time  to  time  in  services  to  be  rendered  by 
the  maker  when  requested).  But  not  a 
promise  to  pay  such  other  debt  which  was 
already  due  (Beasley  v.  Boothe,  3  Tex.  Civ. 
^pp.  08,  22  S.  W.  2B6)  or  to  pay  such  other 
debt  when  It  becomes  due  ( Jucnt«r  v.  Boehm, 
SSt^a.  71). 

The  ttaperfonned  proinisa  of  an  inMWent 
Bukn  to  pay  another  debt  Is  not,  however, 
laSlcient.  Bunker  V.  Taylor,  10  8.  D.  526,  74 
N.  W.  450. 

48.  Rester  V.  Hulman,  OS  Ind.  100  (the 
assumption  of  a  mortgage  by  the  purchaser 
of  the  land)  ;  Clarke  p.  House.  16  N.  Y. 
8uppl.  777,  40  N.  Y.  St.  9S8  (the  assump- 
tion by  a  partner  of  the  liabilities  of  his  firm 
as  represented  by  the  note). 

48.  lUinois. —  Dodgson  v.  Henderson,  113 
ni.  360;  Reynolds  p.  Barnard,  36  111.  App. 
218. 

Kanaa». —  Royal  v.  Lindaay,  IS  Kan.  591 
fat  a  higher  rate)  ;  Eaton  v.  Whitmore,  3 
Kan.  App.  760,  4S  Pac.  460  (at  a  lower 
rate). 

jrmfuoi^.— Alley  v.  Hopkins,' 98  Ky.  668, 
17  Ky.  L.  Rep.  1227,  34  S.  W.  13,  66  Am.  St. 
Rep.  SS2;  Robtnson  p.  Miller,  2  Bush  (Kf.) 
179. 
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oTerdne  ereatei  no  new  liabili^  on  the  promisor^B  part  and  is  not  a  suffident  ooo' 
sideration  "  nnleea  the  new  promise  takes  it  ont  of  tlie  statute  of  limitation  ;  *  bnt 
it  has  been  held  to  be  snfficient  for  an  accommodation  party  to  consent  to  remun 
liable  if  the  creditor  igreea  to  the  maker's  composition  in  bankruptcy  and  to 
accept  a  partial  payment  under  it,"  and  it  is  said  that  a  relinquishment  by  the 
maker  of  his  right  to  make  payment  of  the  note  is  sufficient."  The  release  of  a 
third  party  from  imprisonment  nnder  execution  ■•  or  the  giving  of  a  new  note  b^ 
the  maker  and  his  agreement  to  purchase  certain  property  from  the  holder"  is 
sufficient,  and  an  extension  granted  by  the' maker  ib  a  Bumcient  consideration  for 
en  extension  by  the  indorser."  On  the  other  hand  an  unperformed  agreement  oq 
his  part  to  give  a  confession  of  judgment,"  a  request  by  the  anrety  on  a  note  that 
the  bolder  should  not  issue  execution  on  it,"  or  a  release  on  the  maker's  part  of  a 
defenBe  which  had  no  foundation  "  is  not  sufficient.  So  a  promise  to  pay  off  a 
cload  on  the  bolder^s  title,  with  no  aotnal  payment  made  by  nim,  is  not  a  sufficient 
consideration  for  an  agreement  to  credit  snch  payment  on  the  note  and  to  extend 
the  note  until  tlie  cloud  is  remo'ved." 


H0II7, 


6S. 

Bimth    Carolina. —  Cornwell 
Rich.   (S.  C.)   47. 

Tenneuet. — WUmhi  V.  Langford,  S  Hmnphr. 
(Tenu.)  320. 

Ttuat.—  Pbtim  v.  Powell,  U  Tex.  600. 

Fermont.— Smith  v.  Hyde,  36  Vt  301; 
BuiVMB  V.  Dewey,  33  VL  618. 

WUoonMin. —  Irrine  v.  Adams,  4S  Wis.  468, 
4  N.  W.  573,  33  Am.  Rep.  BIT;  St.  H&rlM  v. 
Pollq'i,  47  Wis.  67,  1  N.  W.  380;  Mels- 
winkle  c.  Jirng,  30  Wis.  361,  11  An.  Sep. 
ST2. 

8e«  also  infra,  VTII,  A,  5,  c,  (it),   (a). 

Aa  nnenfoicMble  Tubal  ■craemeiit  to  pay 
vrailotu  interatt  u  not  a  gumeient  considera- 
tion (Turner  c.  Williams,  73  Me.  466)  and 
would  not  prerent  the  indorsee  bringing  suit, 
«Ten  in  a  court  of  equity  (Wiley  v.  Hlght,  30 
Ho.  130) ;  but  an  agreemeot  to  pay  usurious 
interest  is  sufficient  if  the  interest  Is  actually 
pttid  (Smith  r.  Pearson,  62  Cal.  330;  Armi- 
stead  c.  Ward,  2  Patt.  &  E.  (Va.)  604.  And 
see  supra.  III,  B,  6,  b,  (I),  note  41.  The 
payment  of  it  I?  a  new  note  (McComb  r. 
Eittridge,  14  Ohio  34S  [afterward  paid  in 
part]}  Moulton  v.  Posten,  62  Wis.  169,  8 
N.  W.  621)  or  after  the  extension  has  «x- 
pired  (Smith  v.  Hyde,  36  Vt.  303)  is  not 
sufficient.  If,  however,  the  agreement  is 
Otherwise  sufficient,  and  is  rendered  void  only 
as  to  the  usurious  excess,  it  will  not  be  de- 
feated or  made  void  by  usury.  Parmelee  v. 
Williams,  7B  Ga.  42;  Stallings  p.  Johnson,  27 
Oa.  664;  Wheat  v.  Kendall,  6  N.  H.  604; 
Grafton  Bank  c.  Woodward,  6  K.  H.  00,  20 
Am.  Dec,  566. 

5S.  Heniy  c.  QiUiland,  103  Ind.  17T,  £ 
N.  E.  300  (the  promise  of  a  maker  to  pay  the 
balance  already  due  as  soon  as  he  can  collect 
certain  debts  due  him) ;  Halstead  r.  Brown,  17 
Ind.  202  (a  promise  to  pay  the  interest  already 
due) ;  Jennings  ti.  Chase,  10  Allen  (Mass.)  626 
(a  promise  to  make  monthly  payments  on 
the  overdue  principal)  ;  Findley  o.  Hill,  8 
Oreg.  247.  34  Am.  Rep.  S78  (an  agreement  to 
rill,  B.  5,  b^  (m)] 


pay  It  "  In  wheat  after  harvest ") ; 
i>.  Bark,  L.  R.  G  Exch.  K,  30  L.  J.  Sxd.  6S, 
21  L.  T.  Rep.  N.  8.  076  (an  agreement  to  pay 
in  instalments  a  principal  that  is  ■!  1  eailj 
orerdne)  ;  Philpot  v.  Briant,  4  Bing.  717,  IS 
E.  C.  L.  708,  3  C.  *  P.  244,  14  eTc.  L.  549. 
6  L.  J.  C.  P.  0.  S.  182,  1  U.  t.  P.  7B4.  £• 
Ber.  Rep.  710  (the  individual  promise  ol  aa 
executor  to  pay  the  principal  doe  from  his 
eatate).  See  also  infra,  VTII,  A,  6,  e,  (n|, 
note  77. 

If  aa  agt««meat  is  for  aa  esteariOD  ta  taka 
effect  when  a  payment  it  made  the  aetnal 
payment  will  constitute  a  good  considenttioai 
(Low  V.  Underbill,  3  McLean  (U.  S.)  378,  15 
Fed.  Cas.  No.  8,661.  2  West.  L.  J.  3«0),  ■!- 
thoi^h  payment  of  one  note  that  is  dne  will 
not  SDp««»rt  an  agreement  to  extend  anoUwr 
nota  not  yeC  due  (Woli  f>.  Parker,  1S4  llo^ 
4GB.  36  S.  W.  IJ40). 

53.  Stalling*  v.  Johnson,  27  Oa.  604. 

B4.  McCracken  «.  .Covington  City  Nat. 
Bank,  4  Ky.  L.  Rep.  M4. 

SS.  Simpson  V,  Evwif,  44  Uinn.  419.  40 
N.  W.  908.  ^, 

As  aEieaneat  foi  iadtUte  forbearaaca  k 
not  BUfflcient  without  a  oMRespondiBg'  agree- 
ment on  the  debt«r's  part  (on'  tsdeSaitc  caa- 
tinuance  of  the  debt  BonnMI  c.  Prinea.  IL 
Tex.  av.  App.  309,  32  S.  W.  toB. 

Tba  mere  diop^as  of  u  MK«r  to  pay  m 
Confederate  money  without  ^qj  deflnitc 
waiver  of  his  risht  so  to  do  is  sb  conatdera- 
tlon  for  the  holder's  agreement  to  nbead  tlw 
note  if  the  maker  would  desist  from  his  ofTer 
to  pay  it  in  that  way.  Bonner  «.  M^^an.  67 
(3a.  433. 

50.  U.  S.  Bank  V.  Hatch,  6  Pet.    Cn    R) 
250,  8  L.  ed.  387. 

57.  Dunham  v.  Downer,  31  Vt  240. 

68.  Buffalo  Third  Nat  Bank  «.  Blak  n 
N.  Y.  200.  * 

59.  Hunt  V.  Knox,  34  Miss.  055. 

00.  Hogshead  r.  Williams,  55  Ind.  14A 

01.  Davis  0.  Stout,  126  Ind.  12,  25  M  £ 
862,  22  Am.  St  Rep.  666. 

08.  Ollara  r.  Robinson,  63  Bun    (N.  ti 
660,  18  N.  Y.  Suppl.  641,  46  N.  Y.  St  460 
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s.  COHSiDBRATnm  For  MoniFicAnoN.  Every  modification  of  the  original  con- 
tract requires  a  fresh  consideration  ."^  Tiie  legal  sntficiency  of  such  consideration 
is  in  general  the  same  as  in  other  commercial  contracts'*  and  a  very  common  con- 
sideration for  a  change  of  the  contract  is  an  extension  or  forbearance  by  the 
bolder.*  On  the  other  Iiand  a  mere  part  payment  of  the  amonnt  already  one  is 
not  sufficient  to  snpport  a  modification  of  the  contract.'' 

7.  CoNSiDBRATiON  FoR  RELEASE.  In  like  manlier  a  fresh  consideration  is  neces- 
sary to  a  release  of  the  contractor  of  tlio  collateral  securing  it.**  The  suffi- 
ciency  of  the  consideration  is  substantially  the  same  as  in  other  cases." 

8.  CONSIDBRATION  FoR  WAIVER.     In  Case  of  an  implied  waiver,  reealting  from  the 


63.  Alabatno.— Johnaon  c.  Washburn,  93 
AU.  298,  13  So.  48,  Mi  agreement  not  to 
transfer  the  note. 

illinou.— OrcMS  v.  Wearjr,  90  111.  2Ee  (an 
■greeiDcnt  to  allow  a  set-off  which  had  be<s 
dulj  waived);  Weaker  tJ,  Fries,  85  111.  366 
(an  agreement  not  to  collect)  ;  Reid  o. 
Degener,  82  111.  SOB  (providing  for  payment 
b;  assignment  of  a  claim  of  the  maker's 
H^inat  a  third  person)  ;  Heckenkemper  c. 
DingvehrB,  32  111.  538  (an  agreement  to  allow 
a  set-olT,  subject  to  its  allowance  by  the 
court  on  accounting)  ;  Gimmeson  v.  Butler,  12 
III.  .\pp.  3D9  (providing  for  acceptance  of 
payinent  in  work). 

Jfinnecofa. — Colter  v.  Oreenhagen,  3  Minn. 
1S16,  a  change  made  in  the  terms  of  payment 
making  it  payable  at  a  particular  place. 

PewMyl-sania. —  Dickson  v.  TunHtall,  3 
C.  PI.  Bep.  (Pa.)  128,  providing  for  payment 
of  larger  sum  aa  principal. 

South  Carolina. —  Sanders  f.  Bagwell,  37 
S.  C.  145,  15  S.  E.  714,  16  S.  E.  770  [a)prm- 
i*g  32  S.  C.  238,  10  S.  E.  946,  7  L.  R.  A. 
T4.')],  increasing  the  rate  of  interest. 

64.  Kew  note  with  additional  indoiaement 
is  sufficient  consideration  for  reducing  tile 
amount.     Jennesa  r.  Lane,  26  Me.  475. 

PeifoimAiice  of  condition  ia  sufficient,  aa  in 
an  agreement  for  a  set-off  if  it  should  be  al- 
lowed by  the  court  on  accounting.  Hecken- 
kemper v.  Dingwehrv,  3S  HI.  538. 

Keleiae  of  obligation  to  pay  in  coin  ia  suf- 
flcirat  for  the  maker's  a^eement  to  pay  in 
1^1  tender  with  the  addition  of  a  sum  then 
filed  aa  premium  below  the  market  premium 
at  that  time.    Smith  r.  McKinney,  22  Ohio  St 

ioo. 

65.  Foibaaranc*  It  iniBdent  connderation 
for  an  agreement  to  pay  an  increased  rate  of 
inUrest  Oeekner  v.  Carey,  44  Ind.  SB; 
Knapp  p,  Milla,  20  Tei.  '"IS),  to  pay  com- 
pountf  interest  (Jasper  County  v.  Tavis,  70 
Mo.  13),  to  pay  the  note  in  coin  instead  of 
in  legal  tender  currency  (Belloe  -o.  Davis,  38 
Cftl.  242),  or  for  a  new  and  direct  promise 
of  payment,  made  by  the  maker  to  an  in- 
dorsee (Ford  r.  Rehman,  Wright  (Ohio) 
434). 

06.  Pemberton  r.  Hooaier,  1  Kan.  108  (to 
look  primarily  to  th«  assets  in  another 
state) ;  Colter  e.  Qreenhagea,  3  Minn.  126 
(fliing  a  new  place  of  payment) , 

87.  Wetver  «.  PrieB,  85  111.  356;  Smith  b. 
Smith,  SO  Ind.  267 ;  Kidder  v.  Kidder,  33  Fa. 
St  268;  Parker  t.  Leigh,  2  SUrk.  228,  3 
[«] 


E.  C.  L.  383.  Or  to  an  agreement  for  release 
at  a  future  time  (Carrier  v.  Sears,  4  Allen 
(Mass.)  336,  81  Am.  Dee.  707),  or  on  a  fu- 
ture contingency  (Hemdon  v.  Henderson,  41 
Miss.  S84). 

ea  Richardson  v.  Noble,  77  Me.  390. 

69.  Alabama. —  Carpenter  c.  Murphree,  40 
Ala.   84,  the  substitution  of  another  party's 

fliinou.— Roberts  r.  Carter,  31  111.  App. 
142,  holding  that  a  waiver  of  accrued  inter- 
est may  be  supported  by  the  giving  of  new 
notes  for  the  principal  with  attorney's  fees. 
IfoMacAMeftJ.—  First  Nat.  Bank  if.  Wat- 
kins,  IS4  Mass.  366,  28  N.  E.  275,  the  maker's 
reliance  on  the  holder's  promise  to  look  to  a 
collateral  mortgage  only  and  damage  sus- 
tained by  extension  and  depreciation  of  the 
property. 

MiMouTi. — Lowrey  e.  Danforth,  (Mo.  1902) 
6!>  S.  W.  30,  services. 

A'eto  Jenty. —  Lodge  v.  Hulings,  63  N.  J. 
Eq.  159.  51  Atl.  1016,  holding  that  on  agree- 
ment by  the  maker's  heir  to  pay  the  interest 
for  payee's  lifetime  will  support  a  release  of 
the  principal  and  a  surrender  of  the  note. 

Hem  yorfc.— Ludington  e.  Bell,  77  N.  Y. 
138,  33  Am.  Rep,  601  [reverting  43  N.  Y. 
Super.  Ct  567),  substitution  of  the  note  of 
one  partner  for  his  proportionate  abare  of  a 
partnership  debt.  So  if  the  drawer  gives  se- 
curity for  the  payment  of  the  bill  at  maturity, 
it  will  he  a  sufficient  consideration  for  re- 
Irase  of  his  liability  for  statutory  damages 
on  non-acceptance.  Pesant  v.  Pickersgill,  56 
N.  Y.  650. 

Veniiont.— Ridlon  v.  Davis,  51  Vt  457,  an 
executory  agreement  by  the  maker  to  pay 
certain  expenses  for  the  holder,  although  they 
amount  to  less  than  the  debt  released. 

Assumption  of  eziBting  obUgation.— The 
maker's  promise  to  pay  and  bis  payment  of 
another  note  of  his,  on  which  he  was  already 
liable,  is  not  sufficient.  Bragg  ti.  Danielson, 
141  Mass.  IDS.  4  N.  E.  622.  Nor  U  the  as- 
sumption by  one  joint  maker  of  an  existing 
joint  obligation.  Amend  r.  Becker,  37  Misc. 
(N.  Y.)  496,  7S  N.  y.  Suppl.  1086. 

Part  payment  is  not  sufficient  for  a  re- 
lease, whether  made  by  a  sole  maker  (Smith 
O.  Bartholomew,  1  Mete.  (Mass.)  276,  25  Am. 
Dec.  366)  or  by  one  of  several  joint  makers 
(Potter  V.  Green,  6  Allen  (Mass.)  442;  Rug- 
gles  r.  Patten,  8  Mass.  480;  CaUkill  Bank  i>. 
Messenger,  9  Cow.  (N.  Y.)  37),  and  being 
ineffectual  as  to  the  payer  it  will  not  effect 
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acts  of  tlio  parties,  no  new  consideration  is  necessary,'"'  bat  it  is  otherwise  in  the 
case  of  a  waiver  by  ezpreas  promise.'"     An  extension  is,  liowever,  aalEcient  to 

support  such  a  promise. 

g.    CONSUIERATIOH    FOR    GUARAHTT    AND    SURETYSHIP  —  ft.    In    General  —  (l)     QlSiJl- 

ASTY.  A  consideration  is  neccissary  for  every  contract  of  guaranty.™  Tliis  ia 
true  alike  of  a  guaranty  on  the  paper  by  a  third  party  '*  aTid  of  the  guaranty  by 
a  separate  and  coltateral  instinrnent.''^  If  tlm  guaranty  is  made  after  the  ori^nai 
contract  it  requires  a  fresh  consideration,'™  but  if  it  is  conteinporaneoos  with  tlia 
original  contract  ttie  original  consideration  ia  sufficient,''^  and  if  it  ia  contained  in 
a  transfer  of  the  paper  tlie  consideration  for  the  transfer  is  sufficient  for  the  guar- 
anty.'^ It  is  not  necessary  for  tlie  gnaranty,  any  more  than  for  the  original  cbn- 
tract,  that  the  consideration  should  be  adequate  in  amount,™  and  the  consideration 


a  discharge  of  hie  co-m&ker  (Smith  n.  Bar- 
tholomew, 1  Mete.  (MasB.)  27G,  25  Am.  Dec. 
365;  Line  V.  Nelson,  38  N.  J.  L.  358).  So 
payment  of  the  principal  of  a  note  is  not  a 
good  consideratioD  for  n  promise  \a  release 
the  interest.     Willis  v.  Gammill,  67  Mo.  730. 

70.  Ab  k  waiver  of  protest  at  or  before 
niBturitj  (Robinson  ti.  Barnett,  19  Fla.  670, 
45  Am.  Rep.  24)  or  of  a  discharge  in  bank- 
ruptcy (Way  c.  Sperry,  fl  Cuah.  (Mass.)  238, 
52  Am.  Dec.  779;  Hobough  ti.  Murphy,  lU 
Pa.  St.  358,  7  At!.  138)  ;  the  indorser's  con- 
sent to  an  extension  of  the  note  {Sheldon  u. 
Horton,  *3  N.  Y.  93,  3  Am.  Rep.  669)  ;  a 
surety's  waiver  by  assent  to  the  discharge  of 
another  party  (Smith  f.  Winter,  8  L.  J.  Exch. 
34,  4  M.  4  W.  454;  Mayhew  1^.  Crielcett,  2 
Swanst.  185,  Wils.  Cb.  418.  19  Rev.  Rep.  67) 
or  his  consent  to  an  alteration  (Felton  c 
Prescott,  13  Iowa  5S7)  ;  the  conflrmation  of 
a  note  originally  obtained  by  fraud  (Lyon  c. 
Phillips,  106  Pa.  St.  57)  or  the  surety's 
waiver  of  his  discharge  by  his  making  a  new 
promise  (Hooper  v.  Pike,  70  Minn.  84,  72 
K.  W.  820,  68  Am.  St.  Rep.  512;  Bramble  v. 
Ward,  40  Ohio  St.  267). 

71.  Henry  ».  Gilliland,  103  Ind.  177,  2 
N.  E.  360;  Ray  p.  McMurtry,  20  Ind.  307,  83 
Am.  Dec.  322;  Oilmore  f.  Oreen,  14  Bush 
(Ky,)  772;  Porter  u.  Hodenpuyl,  0  Mich.  II. 

72.  Brown  v.  Indianapolis  First  Nat.  Bank, 
1  IS  Ind.  672.  IB  N.  E.  58. 

The  forbeatance  on  «  former  DOt«  which 
wna  nearly  barred  by  the  statute  of  limita- 
tions is  sufficient.  Parsons  v.  Frost,  55  Mich. 
230,  21  N.  W.  303. 

73.  See  supra.  Ill,  A,  I. 

74.  Connectiout.— Colburn  U.  Tolles,  14 
Conn.  341. 

/flinoia.— Blanchard   v.   MeCuIler,    7    III. 


'■^■. 


431. 


-  Briggs  V.  Latham,  36  Kan.  206, 
13  Fac.  120. 
MaTyli>r\d.—  Aldridge  t>.  Tonier,  1  Gill  k  3. 

(Md.)  427. 

if  oisao  A  use  tti. —  Tenney  r.  Prince,  4  Pick. 
(Mass.)  385,  16  Am.  Dec.  347. 

76.  Bat  where  tha  gnaiantoiB  are  in  effect 
the  boiTOweiB,  guaranteeing  as  individuals 
loans  made  to  themselves  as  a  corporation, 
the  original  loan  is  a  sufficient  consideration 
for  both  note  and  guaranty.  National  Exch. 
Bunk  c.  Gay,  67  Conn.  224,  17  AtL  666,  4 
L.  R.  A.  343. 
[lU.  B,  8] 


7a  f  llinoM.— Joslyn  V.  Colliiuan,  26  lU. 
61. 

Indiarui. —  Crossan  *.  May,  68  Ind.  242. 

ifosAQchiuetts. —  Courtney  p.  Doyle,  10  Al- 
len (Mass.)  122. 

M  tccoiiH.^ —  Boward  v.  Jones,  10  Mo.  App. 
81,  13  Mo.  App.  606. 

iVeto  roi-Jb.— Weed  -e.  Clark,  4  Sandt.  (N.  Y.) 
3L 

tiorih  Carotino.— Greer  v.  Jones,  52  N.  C 
581. 

lermont.— White  V.  White,  30  Vt.  338. 

WMcoTwiii. —  Bank  of  Commerce  v.  Ross,  91 
Wis.  320,  64  N.  W.  993. 

I/nifed  State*.— .Good  v.  Martin,  96  U.  S. 
1)0,  24  L.  ed.  341. 

Gnaranty  made  at  time  of  tiancfei. — Thi» 
id  so  of  a  formal  transfer  with  guaranty  bf 
a  nominal  payee  (Ware  p.  Adams,  24  Me. 
177;  Nichols  v.  Allen,  23  Minn.  642)  and  of 
H  guaranty  by  blank  indorsement  after  deliv- 
cry  to  the  payee  ( Joslyn  v.  Collinson,  26  IIL 
61). 

77.  California. —  Kennedy,  ete..  Lumber 
Co.  e.  S.  B.  ConstrucUon  Co.,  123  Cal.  584, 
56  Pac.  467. 

/lliutns.— Rich  i:  Hathaway,  IB  111.  548. 

lotoa. —  Star  Wagon  Co.  e.  Swazy,  63  Iowa 
520,  19  N.  W.  298. 

MMsachaaetti. —  Bickford  tt.  Qibbs,  8  Gush. 
(Mass.)  154. 

ifinnesola. — Osborne  P.  Oullikson,  64  Minn. 
218,  66  N.  W.  965. 

'Sew  Jeriey. —  Ifing  v,  Lee,  20  N.  J.  L. 
337. 

Hew  Yort.— Union  Bank  V.  Coster.  3  N.  Y. 
203,  63  Am.  Dec.  280  (for  a  letter  of  credit 
for  acceptance  of  bills  of  exchange  te  be 
druwn)  ;  Colston  v.  Pemberton,  21  Misc. 
(N.  Y.)  619,  47  N.  Y.  Suppl.  IllO';.  Leonard 
V.  Vredenburgh,  8  Johns.  (N.  Y.)  29,  6  Am. 
Dee.  317. 

Ohio. —  Leonard  r.  Sweetzer,  16  Ohio  1. 

Oregon. —  Delsman  V.  Friedlander,  40  Or^ 
33,  66  Pac.  297. 

Penna^loania. —  Snevily  v.  Johnston,  1 
Watts  A,  S.  (Pa.)  307- 

See  also  supra.  III,  A,  2,  a,  not«  93. 

78.  Gillighan  v.  Boardman,  29  He.  79; 
Fowler  t>.  Clearwater,  35  Barb.  (N.  Y.)  143; 
Nelson  f.  Dubois.  13  Johns.  (N.  Y.)  176;  Wj- 
men  v.  Goodrich,  26  Wis.  21. 

79.  ConntctiDut. —  Williame  p.  Qimagut,  i 
Day  (Conn.)  444. 
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maj  be  fin  indirect  one,  not  coming  to  the  gnarantor  himfiolf,*"  as  in  the  case  of  for- 
bearance granted  to  the  principal  debtor"  or  to  the  estate  of  a  decedent  in  which  the 
foarantor  is  interested  ,  bat  tlie  consideration  must  in  all  coBea  be  a  valid  ODe.°* 
he  enarantor'a  ^  existing  liability  in  a  different  capacity  is  snfiicient,  even  though 
it  is  Darred  by  the  statate  of  limitations,"  and  it  is  sntHcient  to  support  a  guaranty 
that  indemnity  is  given  to  liim  for  his  indoracment  before  it  ia  maae,**  that  a  loss 
ia  suffered  by  the  party  guaranteed,*'  or  that  commissions  are  paid  to  the  guarantor 
for  his  aervice." 

(ii)  SoRSTYSHD'.  The  contract  of  a  surety  requires  a  consideration,  and  if  it  ia 
Bnbseqnent  to  the  original  contract  a  fresh  consideration  ;"  but  it  is  not  necessary 
th&t  the  Burety  should  liimeelf  receive  tlie  benefit  thereof."*  His  contract  would 
bfl  supported  by  the  existing  debt  of  the  principal  debtor"  or  by  forbearance  to 
the  principal  debtor,'' and  an  original  agreement  between  the  principal  and  hia 
creditor  for  a  surety  *"  or  the  f  urnisliing  of  additional  security  to  the  payee  and 
his  reliuqnishment  of  a  right  to  rescind*'  ia  sufficient.  The  surety  a  original 
liability  as  aiich  will  support  hia  renewal,'^  unless  that  liability  has  already  been 


Owrgia. —  aanunell  «.  PaiTKinoTe,  6S  Oa. 
M. 

niitioU.—  Hbum  v.  Miller,  %\  III.  636. 

ifoiM.— Cobb  V.  Little,  2  Me.  261,  11  Am. 
Dec  72. 

Hew  Sampahirt. —  March  v.  Putney,  M 
N.  H.34. 

Termont. —  Noyes  e.  Niehola,  28  Vt  159; 
Feck  V.  Vam^,  13  Vt.  93. 

England. —  Hitchcock  c.  Humfrey,  12  L.  J. 
C.  P.  23fi,  S  M.  ft  a.  6S9,  6  Scott  N.  R.  640, 
44  E.  C.  L.  296. 

60.  Magga  c.  Amea,  4  Bing.  470,  6  L.  J. 
C.  P.  0.  S.  76,  1  M.  4  P.  294,  13  E.  C.  L.  693, 
the  dischar^  of  the  principal  debtor. 

81.  CoKMcttoul.—  Breed  b.  Hillhoiue,  7 
Conn.  623. 

£aniiM.—  Puller  V.  Scott,  S  Ean.  E5. 

JV™.  yorfc.— Greene  c.  Odell,  43  N.  Y.  App. 
DiT.  494,  60  N.  V.  Suppl.  7S;  Watson  p.  Ban- 
dill,  20  Wend.  (N.  Y.|  201. 

Fetmtylvania. —  Hopkinaon  v.  Davia,  6 
Phila.  (Pk.)  147,  20  Leg.  Int  (Pa.)  76,  where 
tlte  forbearanoe  waa  obtained  at  the  indora- 
er's  request  and  left  indefinitely  by  hia  own 

England. —  Eminott  V.  Eeams,  6  Bing, 
N-  Caa.  669,  7  Dowl.  P.  C.  630,  3  Jur.  436,  8 
L  J.  C.  P.  329,  7  Scott  687,  36  E.  C.  L.  301 ; 
llorria  V.  Stacey,  Holt  N.  P.  153,  3  E.  G.  L. 
68. 

Mete  forbaaruKS  witlioat  an  agreement 
to  foTlMU  is  not  Bufflcient.  Lambert  v. 
Clewley,  80  Ue.  480,  16  Atl.  61 ;  Mecomey  e. 
Staiil«7,  S  Coah.  (Maaa.)  86.  Bo  where  the 
guaruity  is  conditioned  on  forbearance  for  a 
certain  time.  KuucU  t>.  Buck,  11  Vt.  166,  14 
Vt.  147. 

8S.  Johnson  v.  Wihnarth,  13  Mete  (Mau.) 


416. 


42    N.    T. 


Super.  Ct.  606  [affiTmed  in  74'n.  Y.  807]: 
Swift  c.  Beers,  3  Den.  (N.  Y.)  70,  under  the 
usury  and  banking  laws  reapectively. 

84.  The  meie  liability  of  another  person 
without  forbearance  or  release  ia  not  sufReient 
sa  against  the  guarantor.  Famsworth  v. 
Ctsrk,  44  Barb.  (N.  ¥.)  601. 


86.  MUm  o.  linnell,  97  Mass.  298}  Violett 
p.  Patton,  5  Cranch  (U.  S.)  142,  3  L.  ed.  61 
{to  make  good  the  maker's  original  liability 

86.  Staats  v.  Hewlett,  4  Den.  (N.  Y.)  559. 

87.  As  in  selling  goods  on  credit  (Church 
r.  Brown,  21  N.  Y.  316;  Chapia  v.  Merrill,  4 
Wend.  (N.  Y.)  667)  or  delivering  finished 
work  without  payment  (Darlington  r.  Mo- 
Cunn,  2  E.  D.  Smith   (N.  Y.)   411). 

sa  Barber  n.  Ketchum,  7  Hill  (N.  Y.)  444. 
So  coromisBions  to  an  agent  on  sale  of  goods 
are  a  sufficient  consideration  for  his  guaranty 
by  blank  indorsement  of  the  note  taken  in 
payment.  Newton  Wagon  Co.  o.  Dieis,  10 
Nefar.  284,  4  N.  W.  995. 

8S.  Alabama. —  Savage  p.  Rome  First  Nat. 
Bank,  112  Ala.  608,  20  So.  398. 

Conneofi'cut. — Monson  p.  Drakel^,  40  Conn. 
662.  16  Am.  Rep.  74. 

fittnoM. —  Anderson  v.  Korvill,  10  111.  App. 
240. 

fndiana.— Favorite  v.  Stidt\am,  84  Ind.  423. 

loioa. —  Briggs  v.  Downing,  49  Iowa  660. 

Maitaehuietta. —  Green  e.  Shepherd,  6  Al- 
len (Mau.)  589. 

£nff((ind.— Britten  p.  Webb,  2  B.  &  C.  483, 
8  D.  ft  R.  650,  2  L.  J.  K.  B.  0.  8.  118,  9 
E.  C.  L.  214. 

90.  Gay  p.  Mott,  43  Ga.  262;  Brewater  p. 
Baker,  97  Ind.  260;  Sprigg  v.  Mt.  Pleasant 
Bank,  10  Pet.  (U.  S.)  257,  9  L.  ed.  416. 

91.  Harrell  v.  Tenant,  30  Ark.  684. 

92.-  Pulliam  o.  Withers,  8  Dana  (Ky.)  98, 
33  Am.  Dec.  479 ;  Pratt  v.  Hedden,  121  Mass. 
116  (if  known  to  the  surety  at  the  time)  ; 
Meyera  p.  Hockenbury,  34  N.  J.  L.  348. 

An  earlier  liability  of  the  surety  on  a 
■mailer  note  coupled  with  an  extaniion  given 
to  the  principal  ia  sufficient.  Jaycoz  p. 
Trembly,  42  N.  Y.  App.  Div.  416,  69  N.  Y. 
Suppl.  246. 

93.  Williams  v.  Perkins,  21  Ark.  18;  Pauly 
P.  Murray,  110  Cal.  13.  42  Pac.  313. 

94.  Hsrwood  p.  Kier^ted,  20  IlL  367. 

95.  T,ackey  p.  Boruff,  152  Ind.  371,  63 
"   E.  412,  holding  that  even  where  the  oHg- 

voidable  under  the  statute 

[in,  B.  »,  a.  (n)] 
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discharged,"  and  it  is  not  BnfBcient  where  he  was  mistaken  as  to  its  le^  existence 
and  where  it  has  been  indncod  by  fraud." 

b.  Anomalous  or  Irregulap  Indorser.  The  indorsement  of  a  part;  other 
than  the  payee  requires  a  ralid  consideration.'*  If  it  is  contemporaneons  with 
the  making  of  the  note  a  f resli  consideration  ia  not  necesearj  ; "  bnt  the  original 
consideretioii  to  the  principal  debtor  is  sufficient,'  even  though  the  indoraer  did 
not  known  the  nature  of  that  consideration.'  So  a  prior  agreement  between  the 
maker  and  his  creditor  for  such  an  indorsement,*  forbearance  to  the  principal'  or 
extension  eiven  to  hiin,'  or  the  release  of  collateral  by  the  holder  is  sufficient.* 

C.  VaOdity  of  Consideration — i.  What  ComRACTs  Akk  Iktaud  — a.  As 
Against  Publie  Safety  —  (i)  Alien  EnEifY.  A  contract  made  with  an  enemy 
in  time  of  war  is  illegal  as  against  tlie  public  safety.'  This  applied  to  the  Ameri- 
can Civil  war,"  and  has  also  been  applied  to  contracts  made  for,  or  payable  in, 
Confederate  currency,* 


when   made   a  renewal   after   the   statute   ia 
changed  is  valid- 

96.  Evans  V.  WUliama,  1  Cr.  &  M.  30,  3 
Tyrw.  226.  But  it  ia  sufficient  although 
barred  bj  the  statute  of  t imitations,  the 
suretj  being  mieinformed  as  to  thii  without 
fraud.    LangBton  t>.  Aderhold,  SO  Qa.  370. 

97.  Maull  V.  Vaughn,  45  Ala.  134. 

68.  Fear  v.  Dunlap,  1  Greene  (Iowa)  331. 
Whether  indorsed  after  (Davidson  v.  King, 
61  Ind.  224;  NeWton  Wagon  Co.  v.  Diers,  10 
Nebr.  284,  4  N.  W.  995)  or  before  (Barkhead 
c.  Williams,  1  Mich.  N.  P.  38;  Fitzhugh  c. 
Love,  0  Call  (Va.)  S,  3  Am.  Dec.  608).  See 
also  Gieseker  v.  VoUmer,  88  Mo.  App.  402. 

99.  Nabb  V.  Koontz,  17  Md.  283;  Austin  c. 
Boyd,  24  Pick.  (Mass.)  64;  Bailey  r.  Free- 
man, 11  Johns.  (N.  Y.)  221,  0  Am.  Dec.  371. 

1.  ColOToda.—  Good  v.  Martin,  2  Colo.  218. 
JUinoi*.— Carroll  V.  Weld,   13  111.  082,  60 

Am.  Dec.  491. 

Joica. —  Brenner  r.  Gundershiemer,  14  Iowa 
82. 

fentudliy. —  Krachto  v.  Obst,  14  Bush 
(Ky.)  34. 

Miivneaota. — Priedman  v.  Johnson,  21  Mum. 
12;  Dunning  v.  Pond,  5  Minn.  296. 

VraahKngtwa.—  Wilkie  v.  Chandon,  1  Wash. 
36!i,  25  Pac.  464. 

2.  Robertson  v.  Rowell,  158  Mass.  94,  32 
N.  E.  898,  36  Am.  St.  Rep.  400.  And  it  ia  im- 
material that  be  indorsed  the  note  without 
consideration  at  the  request  of  the  maker,  for 
the  accommodation  of  the  payee,  if  the  payee 
did  not  authorize  such  a  request  or  know  of 
its  being  made.  Spaulding  v.  Putnam,  128 
Mass.  303. 

3.  Allen  v.  Pryor,  3  A.  K.  Marsh.  (Ky.) 
SOS;  Sulphur  Deposit  Bank  c.  Peak,  23  Ky. 
L.  Rep.  19,  02  S.  W.  268;  Mitchell  v.  Plant- 
ers' Bonk,  B  Humphr.  (Tenn.)  216  (although 
the  money  was  obtained  thereon  before  be 
indorsed)  ;  Hoover  u.  McCormiek,  84  Wis. 
215,  54  N.  W.  505  (where  the  indorser  was 
the  agent  of  the  indorsee  and  indorsed  under 
a  prior  agreement  with  his  principal ) . 

4.  As  forbearance  to  bring  an  action  which 
was  contemplated.  JalTray  c.  Brown,  74  N.  if. 
393.  CimtTa,  if  such  action  could  not  have 
been  brought  Smith  c.  Baston,  S4  Md.  138, 
39  Am.  Rep.  355. 

6.  QxATKt  i>.  Wheeler,  11  Ohio  Cir.  Ct.  «(M, 
[III,  B,  9,  a.  (n)] 


5  Ohio  Cir.  Dec.  278.  It  is  not  sufficient, 
however,  where  the  creditor  merely  agrees  to 
extend  payment  till  he  wants  the  money. 
Strong  V.  Sheffield,  144  M.  Y.  392,  39  N.  E. 
330,  63  N.  Y.  St.  701  [a;?irmins  00  Hun  (N.  Y.) 
349,  21  N.  y.  Suppl.  605,  50  N.  Y.  St.  665]. 

6.  Kust  V.  Hauselt,  40  N.  Y.  Super.  Gt.  21 

7.  Ketchum  v.  Scribner,  1  Root  (Conn.) 
B5;  Scholefield  v.  Eichelberger,  7  Pet.  (U.  S.| 
6B6,  8  L.  ed.  793. 

8.  As  in  the  cose  of  a  note  given  to  pro- 
cure a  aubatitute  in  the  Confederate  arny 
(Choncely  v.  Bailey,  37  Ga.  532,  95  Am.  Dee. 
350;  Heidenreich  v.  Leonard,  21  La.  Ann. 
628;  Wright  P.  Stacey,  IQ  La.  Ann.  449; 
Stewart  t>.  Boaley,  19  La.  Ann.  439 ;  Pickens 
r.  Eskridf^e,  42  Miss.  114;  Critcher  f.  HoUo- 
way,  64  N.  C.  526],  a  note  to  secure  a  loMi 
for  that  purpose,  although  the  money  was  ap- 
plied to  another  purpose  (Kingsbury  t>.  Flem- 
ming,  66  N.  C.  524;  Kingebury  D.  Gooch,  64 
N.  C.  528),  or  a  note  for  money  borrowed  to 
pay  olf  such  a  note  (Kingsbury  v.  Suit,  66 
N,  C.  601),  or  a  note  given  for  the  purchase- 
price  of  horses  for  the  Confederate  service 
(Booker  v.  Rabbins,  26  Ark.  600;  McHurtiy  r. 
Ramsey,  25  Ark.  349;  Martin  r.  McMillan. 
63  N.  C.  480,  Contra,  Murphy  u.  Weems,  69 
Ga.  087,  a  note  given  after  tjie  clo«e  of  the 
war  on  a  new  valuation  for  a  horse  previously 
bought  and  used  for  the  purpose). 

9.  Alabama. —  Tarleton  c.  Southern  Bank, 
49  Ala.  229;  Askew  c.  Torbert,  49  Ala.  101; 
Hale  V.  Huston,  44  Ala.  134,  4  Am.  RepL  124. 

ArkanaoK. —  George  v.  Terry,  26  Ark.  160; 
King  t\  Camall,  26  Ark.  36;  Ford  v.  RogUnd, 
25  Ark.  612. 

Louuidna. —  New  Orleans  Bank  d.  Fran- 
torn,  22  La.  Ann.  402;  Durbino,  McMichael, 
22  La.  Ann.  132;  Seuzeneau  v.  Saloy,  21  La. 
Ann.  306;  Pickens  v.  Preston,  20  1^  Ann. 
138 :  Huck  c.  Ealler,  IB  La.  Asm.  257 ;  Keen 
c.  Doughty,  19  La.  Ann.  104. 

JftMOuri. —  FeltE  t>.  Lung,  40  Mo.  532. 

Termea»ee. —  Robertson  o.  Shores,  7  Coldw. 
(Tenn.)  164;  Potts  P.  Gray,  3  Coldw.  (Tenn.) 
468.  91  Am.  Dec.  294. 

Texas.— Willis  c.  Johnson,  38  Tex.  303; 
Cundiff  c.  Herron,  33  Tex.  022;  Goodnun  ft 
McGehee,  31  Tex.  262;  Smith  e.  Smith,  30 
Tex.  754  note;  McCartner  o.  Onenwaj,  30 
Tex.  754  note. 
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(n)  CoRRUFTiON  IN  PuBLic  CoNTSACTS.  In  like  manner  a  bill  or  note  for 
the  corrnpt  procurement  of  ft  public  contract  is  ille^."* 

(lu)  jsPLuxycx  OP  Official  Conduct.  A  bill  or  note  given  to  inflaeuce 
the  condnct  of  a  public  officer  is  ill^al." 

(it)  Lobby  Sebvices.  A  bOl  or  note  for  services  as  a  leg^lative  lobbyist  is 
illegal.'* 

Tv)  Sals  of  Public  Office.  Another  gronnd  of  consideration  affecting 
public  safety,  and  illegal  on  that  account,  is  a  contract  for  the  sale  of  public  ollice, 
and  a  bill  or  note  given  for  sucli  a  consideration  is  void.** 

b.  As  Asralnst  Public  Justice  —  (i)  CoMPouNBiNa  Offenses.  Other  illegal  acts 
are  offenses  against  public  justice  and  illegal  as  such.  On  this  gronnd  a  nill  or 
note  given  to  coDiponiid  a  felony  or  misdemeanor  is  illegal"  and  it  is  immaterial 


Butted  fiCote*.— Scudder  V.  ThomaB,  SI 
F«d.  Cafi.  No.   12,667,  35  Ga.  3S4. 

L«ter  casea  have  held  incfa  paper  to  b« 
valid  where  it  w&«  made  for  a  loan  of  Con- 
federate  curT«n<7  during  the  esiatence  of  the 
Confederacy  and  within  ita  lines  (SlmpBon  v. 
Lauderdale  County,  66  Ala.  64;  Wjatt  v. 
Eving,  52  Ala.  265;  Gist  v.  Gmu,  30  Ark. 
£8Ii  iofoerruling  Latham  v.  Clark,  26  Ark. 
674};  Rivera  v.  Moas,  0  Biuh  (K;^.)  60O; 
Kodes  V.  Patillo,  G  Bush  {Kj.)  271 ;  HcMath 
f.  JohDBOD,  41  Uira.  43S),  and  a  note  given 
in  settlement  of  an  attachment  suit  which 
■wmi  founded  on  auch  a  loan  ia  not,  properly 
apeaicing,  a  note  for  such  a  loan  and  ia  valid 
(Bozenan  v.  Rushing,  61  Ala.  629)  ;  but  a 
note  given  for  Confederate  currency  can  only 
be  held  valid  where  it  was  not  given  for  the 
purpose  of  aiding  the  Confederacy  (Kings- 
bury V.  Lyon,  64  N.  C-  128). 

10.  Kennedy  t>.  Murdick,  6  Harr.  (Del.) 
4SB;  Gulick  c.  Ward,  10  N.  J.  L.  87,  IB  Am. 
Dec.  389. 

Pauper  lava —  Forbearance  to  bid  at  pub- 
lic auction  for  the  sale  of  the  support  of  the 
paupers  of  a  town  has  been  held  to  be  a  valu- 
able consideration  for  a  note  given  for  auch 
forbearance.     Noyea  v.  Daj.  14  Vt.  384. 

Public  road*. —  A  note  given  in  considera- 
tion of  the  laying  out  of  a  highway  by  a  pe- 
titioner on  intimation  of  the  court  that  secur- 
ing the  sum  might  induce  the  court  to  regard 
the  petition  more  favorably  is  void.  Dudley 
r.  Butler.  10  N.  H.  281;  Dudley  v.  Cilley,  5 
}F.  H.  G58.  So  a  promissory  note  given  by  the 
applicant  for  a  public  road  to  a  caveator 
t^inst  such  road,  in  conaideration  of  his 
n'itliilrawing  his  opposition  to  the  road  and 
pennttting  the  return  to  be  recorded,  is  void. 
Smith  r.  Applegate,  23  N.  J.  L.  352. 

11.  Cook  V.  Shipman,  61  111.  316;  Bills  v, 
Comstock,  12  Mete.  (Mass.)  408-  (to  release 
a  prisoner  held  on  a  mittimua);  Doe  v. 
Fletcher,  3  B.  A  C.  26,  16  E.  C.  L.  22;  Alston 
e.  Atlay,  2  Hurl.  &  W.  106,  6  L.  J.  K.  B.  242, 
8  N.  t  M.  666,  36  E.  C.  L.  662. 

There  can  be  no  lecovery  on  a  note  where 
nude  to  a  constable  for  forbearing  to  levy 
under  an  execution  in  his  hands  (Ashby  v, 
Dillon,  19  Mo.  QIS),  where  given  to  a  sheriff 
or  otlier  executive  oflicer  for  ease  and  favor 
(Samuel  r.  Evans,  2  T.  R.  6*9;  Hogera  v. 
Beevn.  i  T.  R.  418),  where  made  to  induce 
a  public  officer  to  pay  money  on  a  public  con- 


631),  or  where  made  to  induce  any  public 
officer  to  neglect  his  duty  (Denny  v.  Lincoln, 
5  Maaa.  335)  ;  and  if  the  statute  prohibits 
such  dealing,  the  transfer  to  a  sheriff  of  a 
note  bought  by  him  at  an  execution  sale  is  il- 
legal  (Sproule  t).  Merrill,  29  Me.  260). 

13.  Roee  v.  Tmaz,  21  Barb.  (N.  \.)  301; 
Harris  v.  Roof.  10  Barb.  (N.  Y.)  489;  'Clip- 
pinger  P.  Hapbaugh,  5  Watts  &  S.  (Pa.)  315, 
40  Am.  Dec.  619;  Burke  r.  Child,  21  Wall. 
(U.  S.)  441,  22  L.  ed.  023;  Marshall  c.  Bal- 
timore, etc.,  R.  Co.,  10  How.  (U.  S.)  314,  14 
L.  ed.  953. 

13.  Johnson  County  v.  Milllkin,  7  Blackf. 
(Ind.)  301;  Ferris  v.  Adams,  23  Vt.  136; 
Harrington  v.  Kloprogge,  2  B.  &  B.  073,  2 
Chit.  475,  4  Dougl.  B,  6  Moore  C.  P.  38  note, 
23  Rev.  Rep.  636  note,  18  £.  C.  L.  744;  Palmer 
e.  Bate,  2  B.  A  B.  673,  6  Moore  C.  P.  28.  23 
Rev.  Rep.  525 ;  Richardson  t-.  Mellish,  2  Bing. 
229.  0  E.  C.  L.  557,  1  C.  A  P.  241,  12  E.  C.  L. 
145,  3  L.  J.  C.  P.  0.  S.  265,  S  Moore  C.  P. 
436,  R.  &  H.  66,  21  E.  C.  L.  703,  27  Rev.  Rep. 
003;  Parsons  v.  Thompson,  1  H.  Bl.  322,  2 
Rev.  Hep.  773;  Blachford  P.  Preston,  8  T.  R. 
80;  Layng  v.  Paine,  Willea  671;  Stackpole 
V.  Earle,  2  Wila.  C.  F.  131.  But  by  a  Ver- 
mont atatute  which  provided  for  a  public  aale 
of  the  office  of  constable  a  note  given  for  the 
price  was  formerly  legal.  Thetford  c.  Hub- 
bard, 22  Vt.  440. 

A  note  given  by  a  candidate  for  election 
for  services  which  were  not  rendered  at  his 
request  is  void.  Dearborn  v.  Bowman,  3 
Mete.   (Mass.)    166. 

A  note  given  ai  subtcriptlon  to  an  election 
fund  is  void.  Dansereau  v.  St.  Louis,  18  Can. 
Supreme  Ct.  687;  Dion  V.  Boulanger,  4  Que- 
bec 366. 

14.  Alabama.— Folmar  P.  Siler,  132  Ala. 
207.  31  So.  710  (for  concealment  of  a  crime)  ; 
U.  S.  Fidelity,  ete.,  Co.  v.  Charles,  131  Ala. 
658.  31  So.  558,  67  L.  R.  A.  212;  Wynne  c. 
Wbisenant,  37  Ala.  46. 

ytrfcatutoa. —  Bcgers  e.  Blythe,  51  Ark.  SIB, 
II  S.  W,  822;  Breathwit  v.  Rogers,  32  Ark. 
758. 


/ndiona.— Stout  c.  Turner,   102   Ind.   418, 
!6  N.  E.  85;  Collier  p.  Waugh,  64  Ind.  456. 
[Ill,  C  i,  b.  (1)] 
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'whether  the  maker  was  actaallr  indebted  to  the  payee  in  the  matter."    A  note" 
may,  however,  be  given  in  settlement  of  a  private  misdemeanor." 

(n)  DiTOSCs.    A  bill  or  note  cannot  be  ^ven  to  procure  or  fuulitate  a 
divorce^  or  to  procure  the  withdrawal  of  a  defense  in  a  divorce  snit." 


fou?a.— Rosenbaum  p.  Levitt,  109  Iowa  2»2, 
SO  N.  W.  3B3;  Moeckly  v.  Gorton,  78  Iowa 
202,  42  N.  W.  048. 

Kentucky. —  Kijobrough  v.  Lane,  11  Biuh 
(Ky.)  6S6;  Gardner  v.  Maxey,  9  B.  Mon. 
(Kv.)  00  (whether  proceeding*  are  pending 
or  not)  ;  Swan  V.  Ch&adler,  6  B.  Mon.  (Ky.) 
87. 

MaaBachaaette. —  Clark  p.  Pomeroj,  4  Allen 
(Maaa.)  634;  Com.  c.  Johneon,  3  Cush.  (Uass.) 
4S4  (to  procure  a  prisoner's  discharge  from 
arrest  on  a  criminal  recognizance)';  Com.  n. 
Pease,  16  Moss.  91. 

.IficWflon.— Wisner  v.  Bardwell,  38  Mich. 
Z78. 

Uinnesoin. —  Turle  v.  Sargent,  63  Minn. 
211,  06  N.  W.  349,  56  Am.  St.  Rep.  476,  hold- 
ing that  a  note  cannot  be  given  for  a  debt 
due  from  A  to  B,  a  third  party,  in  consid- 
eration of  the  creditor's  refraining  from  a 
criminal  prosecution  of  the  debtor  without 
a  binding  extension  of  the  debt. 

Misaouri. —  Sumner  v.  Summers,  64  Mo. 
340:  Murphy  v.  Bottomer,  40  Mo,  67. 

Hew  ffampsfcire.— Clark  u.  Rieker,  14  N.  H. 
44;  Hinds  v.  Chamberlin,  6  N.  H.  226. 

Jirv>  York, —  Porter  v.  Havens.  37  Barb. 
(N.  Y.)  343;  Steuben  County  Bank  v.  Mat- 
henson,  5  Hill   (N.  Y.)   249. 

«ftio.— Roll  r.  Raguet,  4  Ohio  400,  22  Am. 
Dec.  769. 

South  Carolitia. —  Sylvester-Bleckley  Co.  v. 
Goodwin,  61  S.  C.  302,  29  S.  B.  3;  Oroesbeclc 
V.  Marshall,  44  S.  C.  538,  22  S.  E.  743. 

TeiineMee. —  Cain  v.  Southern  Express  Co., 
1  Baxt.  (Tenn.)  316;  Vincent  v.  Groom,  1 
Yerg.    (Tenn.)    430. 

Vermonf.— Bates  c.  Cain,  70  Vt.  144,  40 
Atl.  36  (to  establish  a  false  defense  to  a 
eriiDinal  prosecution);  Farrar  u,  Davia,  63 
Vt.  597;  Bowen  v.  Buck,  28  Vt.  308;  Hines- 
burgh  V.  Sumner,  9  Vt.  23,  31  Am.  Dec.  699. 

England. —  Kirk  v.  Strickwood,  4  B.  &  Ad. 
421.  2  L.  J.  M.  C.  43,  1  N.  4  M.  275.  24 
K.  C.  L.  188 ;  Elworthy  v.  Bird.  2  Bing.  258, 
3  L.  J.  C.  P.  0.  S.  260,  9  Moore  C.  P.  430,  13 
Price  222,  2  Sim.  &  St.  372,  9  E.  C.  L.  680; 
Wallace  r.  Hardacre,  1  Campb.  45,  10  Rev. 
Rep.  629;  Clubb  v.  Hutson,  18  C.  B,  N.  S, 
414,  114  E.  C.  L.  414;  Brett  t>.  Toralinson, 
16  East  293 ;  Edgcombe  v.  Rodd,  6  East  294, 
I  Smith  K.  B.  516,  7  Rev.  Rep.  700;  Coppock 
P.  Bower,  8  L.  J.  Eich.  9,  4  M.  i.  W.  361 
(given  to  procure  tbe  withdrawal  of  a  peti- 
tion to  unseat  a  member  ot  parliament  for 
bribery)  ;  Johnaon  v.  Ogilby,  3  P.  Wms.  270; 
Harding  t.  Cooper,  1  Stark.  467,  2  E.  C.  L. 
179;  Collins  r.  Blantem,  2  Wils.  C.  P.  347. 

Conocfa.— Bell  v.  Riddel),  10  Ont.  App.  644; 
Uacfarlane  v.  Dewey,  2  Rev.  Leg.  622 ;  Doyle 
p.  Carroll,  29  U.  C.  C.  P.  218;  Dwight  if.  Ella- 
worth,  B  U.  C.  Q.  B.  639. 

Ho  criminal  oSense  involved. —  On  the 
other  band  a  note  to  suppress  a  proceeding 
[111,  C,  1,  b,  (I)] 


criiuiDBl  in  form,  bnt  involving  no  criniinal 
ofTense,  is  good.  Souls  e.  Bonney,  37  Me.  128. 
So  a  suppression  of  impossible  crime,  such  as 
emberalement  by  a  partner  of  partnership 
funds,  is  not  an  illegal  consideration  and 
cannot  of  itself  be  treated  as  a  sufficient  l^al 
one.  Turle  r.  Sargent,  03  Minn.  211,  66  N.  W. 
340,  66  Am.  St.  Rep.  476.  And  a  note  may  be 
given  in  payment  of  a  fine  imposed  as  a 
criminal  sentence.  Blain  c.  Hitch,  70  Ga. 
276;  Strafford  Countv  e.  Jackson,  U  N.  H. 
10. 

15.  Arkaiuaa. —  Kirkland  V.  Benjamin,  67 
Ark.  490,  S6  S.  W.  840. 

Georgia. —  Gk)dwin  o.  Crowetl,  66  Ga.  SSO. 

Indiana. —  Crowder  v.  Reed,  80  Ind.  1. 

Uasaachiiaettt. —  Gorham  v.  Keyea,  137 
Mass.  683  (where  a  note  was  given  for  the 
value  of  property  stolen  and  suppression  of 
a  pending  prosecution)  ;  Taylor  o.  Jaqnes, 
loe  Mass.  291. 

Michigan.— B\iek.  v.  Paw  Paw  First  Nat 
Bank,  27  Mich.  293,  15  Am.  Rep.  189,  where 
given  for  the  debt  of  a  defai^t«r  ajid  the 
payee's  promise  of  clemency. 

JfiMourt. —  Sumner  c.  Summers,  54  Mo. 
340. 

A  valid  mote  may  b«  given  foi  a  debt  to  a 
public  school  fund,  arising  out  of  defalcation 
of  a  public  officer  (Bremer  County  v.  Bar- 
ridt,  18  Iowa  390),  but  even  where  money  is 
lawfully  due  from  the  maker  to  the  pajee 
the  note  will  be  invalid  if  given  in  consid- 
eration of  the  payee's  promise  to  do  an  un- 
lawful act  or  to  neglect  to  do  a  legal  duty 
(Wegner  v.  Biering.  73  Tei.  89,  II  S.  W.  155, 
7«  Tex.  606,  13  S.  W.  537). 

16.  So  of  a  bond  in  satisfaction  of  dam- 
ges  for  assi 

a  proaecutioi 
678. 

IT.  Maseolo  e.  Monteeanto,  61  Conn.  50, 
23  Atl.  714,  29  Am.  St.  Rep.  170  (holding 
that  it  is  a  valid  consideration  if  the  note  ia 
given  at  the  maker's  request  tor  the  release 
of  his  son  from  imprisonment  on  process  in  a 
private  action)  ;  Clark  v.  Rieker,  14  N.  H. 
44;  Drage  f.  Ibberson,  2  Esp.  643;  Coppod; 
c.  Bower,  8  L.  J.  Exch.  0,  4  M.  &  W.  361 ; 
Kneeahaw  v.  Collier,  30  U.  C.  C.  P.  265.  See 
also  Morgan  t'.  Knox,  15  La.  Ann.  176,  where 
recovery  was  allowed  on  a  note  given  to  settle 
a  charge  on  suspicion  against  the  maker's 
slave  for  setting  fire  to  the  payee's  property, 
there  being  no  agreement  to  compound  ths 
felony,  if  any. 

18.  Adams  f.  Adams,  26  Minn.  72. 

A  note  may  be  given,  lioweyet,  pendin£  a 
divorce  suit  in  settlement  of  an  unadjudi- 
cated  claim  for  alimony.  Burnett  t>.  Puds, 
62  Me.  122. 

le.  Sayles  c.  Saylea.  21  N.  H.  312,  61  Am. 
Dec.  208;  Stout«nburg  t>.  Lybrand,  13  Obio 
St.  228. 
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&  As  Against  Pabllc  Policy  and  Morality  —  (i)  FRATn>.  On  tlie  groond  of 
immonili^,  a  bill  or  oote  made  in  fraud  of  creditors,  or  for  other  frandulent  par* 
poees,  is  iflegal.*' 

(n)  Immoral  Considsratios.  A  valid  bill  or  note  cannot  be  based  on  a  con- 
Bideration  which  involves  any  immoral  action,  prejudicial  to  the  public,''  but  a 


So  of  ■  note  foi  an  asiMment  not  to  de- 
fend Buch  a  Buit.  Beard  c.  B«atd,  65  Cal. 
154,  4  Pbc.  229 ;  Everhart  v.  Puckett,  73  Ind. 
409;  Uuckenburg  v.  Holler,  29  lud.  139,  92 
Am,  Dec.  345. 

SO.  /UiHOM.—  Bcott  o.  MaglougUin,  J33 
HI.  33,  24  N.  E.  1030. 

Mattaoliutetti. —  Yty  v.  Faj,  121  Mass. 
661. 


Smo  York.—  Niver  e.  Best,  10  Barb. 
(N.  Y.)  300,  holding  that  a  note  is  illegal 
«faich  ia  given  under  a.  fraudulent  agreement 
■t  •  subsequent  time. 

HorlK  Carolina. — Powell  n.  luman,  52  N.  C. 
28.. 

PeniMylvania.— Gibbon  v.  Bellas,  8  Fhila. 
(Pa.)  3B0,  14  Leg.  Int.  (Pa.)  327,  holding 
that  a  note  is  illegal  which  is  given  to  one 
ereditor,  without  the  knowledge  of  other 
creditors,  to  induce  him  to  join  in  a  general 
ectcDsion  given  to  an  embarrassed  debtor. 

A  note  fiandnlentlj  given  to  a  cieditoi  for 
u  exceiaive  amount,  to  enable  him  to  obtain 
a  larger  dividend  under  a  composition  deed, 
a  iWegaX  (Stemburg  v.  Bowman,  103  Mass. 
325),  but  where  a  note  is  given  to  a  creditor 
in  excess  of  the  amount  due  and  the  purpose 
of  it,  unknown  to  the  creditor,  is  to  work  a 
fraud  on  other  creditors  the  paj'ee  may  still 
recover  the  amount  due  him  on  the  note 
(Huiphy  c.  Murph;,  74  Conn.  198,  60  Atl. 
364). 

A  note  given  in  conaideratloa  of  a  tiamfer 
of  pTopeity  nude  to  defraud  creditors  is  not 
binding  between  the  parties.  Riedle  t\  Mul- 
hsQsen,  20  III.  App.  68;  Church  v.  Muir,  33 
N.  J.  L.  318;  Niver  p.  Best,  10  Barh.  (N.  Y.) 
369;  Johnson  v.  Morley,  Lalor  (N.  Y.)  29. 

Bankmptt^y  oi  Inaolvency  discharge. —  A 
promise  not  to  oppose  a  discharge  in  banli- 
raptcy  is  illegal  and  will  not  support  a  nota 
given  bf  the  bankrupt  to  induce  a  creditor 
to  forbear  such  opposition  (Marble  v.  Grant, 
73  Me.  423;  Wiggin  u.  Bush,  12  Johns.  (N.  Y.) 
306,  7  Am.  Dec.  324;  Fulton  P.  Day,  63  Wis. 
112,  23  N.  W.  S9 ) ,  and  the  same  is  true  of  the 
withdrawal  of  opposition  to  a  discharge  under 
■  state  insolvent  taw  (Benicia  Agricultural 
Works  v.  Estes,  (Cal.  1S93)  32  Pac.  938; 
Bbarp  c.  Teeae,  S  N.  J.  L.  352,  17  Am.  Dec. 
479;  Simons  c.  West.  2  Miles  (Fa.)  196; 
Baker  v.  Hatlack,  1  Ashm.  (Pa.)  68).  So  a 
note  given  to  a  creditor  to  induce  him  to 
hreome  a  party  to  a  general  assignment  and 
TElease  (Case  c.  Gerrish,  19  Pick.  (Mass.) 
<9),  to  induce  him  to  join  in  a  general  as- 
tignment  of  claims  by  all  the  creditors  at  a 
diwount  to  a  third  party  (Bastian  c.  Dreyer, 
7  Uo.  App.  332),  or  a  note  given  to  him  with- 
out the  knowledge  of  other  creditors  to  in- 


duce him  to  sign  a  composition  deed  (Winn 
V.  Thomas,  S5  N.  H.  294;  Lawrence  o.  Clark, 
30  N.  Y.  128 ;  Williams  v.  Schrieber,  14  Hun 
(N.  Y.)  38;  Breck  v.  Cole,  4  Sandt.  (N.  Y.) 
79 ;  Carroll  e.  Shields,  4  E.  D.  Smith  (N.  Y.) 
400;  Ray  r.  Brown,  7  Ohio  Dec.  (Reprint) 
494,  3  Cine.  L.  Bui.  540;  Glober  t>.  Bradley,  1 
Tex.  App.  Civ.  Cas.  |  212)  or  given  after  such 
agreement  was  made  under  inducement  of 
threats  of  suit  by  the  creditor's  attorney 
(Harvey  p.  Hunt,  119  Mass.  279)   is  illegal. 

Sight  of  maker  to  let  up  fraud. —  The 
maker  of  a  note  given  for  a  transfer  of  land 
by  the  payee  to  aid  in  a  fraud  against  all 
his  creditors  cannot  set  up  such  fraud  in  his 
own  defense  (Butler  v.  Moore,  73  Me.  151,  40 
Am.  Rep.  348}  ;  nor  can  he  in  general  set 
up  his  own  fraud  on  the  creditors  as  against 
hw  own  note  (Carpenter  v.  McClure,  39  Vt. 
9,  91  Am.  Dec.  370).  He  might  do  so,  how- 
ever, as  against  the  payee  who  was  cognizant 
of  the  fraud  (Wearse  v.  Fierce,  24  Pick. 
(Mass.)  141 ;  Nellis  v.  Clark,  4  HiU  (N.  Y.) 
424  la^rmed  in  20  Wend.  (N.  Y.)  24]),  and 
an  administrator  of  a  deceased  maker  may 
show  that  the  note  was  made  to  defraud  the 
maker's  creditors  under  an  agreement  with 
the  payee  that  it  might  be  canceled  at  any 
time  (McCaualand  v.  RaUton,  12  Nev.  196, 
26  Am.  Rep.  731). 

21.  Jackson  v.  Duchaire,  3  T.  R.  56L 

Bastardy. — The  note  of  the  father  of  an  il- 
legitimate child,  given  to  prevent  bastardy 
proceedings,  is  illegal  (Hays  v.  McFarlan,  32 
Ga.  099,  79  Am.  Dec.  317)  ;  but  a  promise  to 
support  the  child  if  such  proceedings  are 
dropped  may  be  enforced  (Jackson  v.  Finney, 
33  Ga.  512),  although  the  child  die  wilhio  a 
few  hours  (Maxwell  t\  Campbell,  8  Ohio  St. 
205),  and  a  note  given  to  the  selectmen  of  a 
town  in  compromise  of  a  bastardy  proceeding 
is  good  (Hoit  c.  Cooper,  41  N.  H.  Ill),  al- 
though one  for  a  gross  sum,  given  to  in- 
demnify the  parish,  is  not  (Watkins  t'.  Hew- 
lett, 1  B.  ft  B.  1,  3  Moore  C.  P.  21  i,  5  E.  C.  L. 
409;  Clark  v.  Johnson,  3  Bing.  424,  II  Moore 
C.  P.  319,  11  E.  C.  i:*  209;  Cole  v.  Gower,  0 
East  110). 

Condonation  of  adultery  is  not  a  legal  con- 
sideration for  a  note  by  the  offender  to  his 
wife.  Van  Order  v.  Van  Order,  8  Hun  (N.  Y.) 
316. 

HonoeB  of  ^oetitntlon.— A  note  for  rent 
of  a  house  taken  for  purposes  of  prostitution 
is  void.  Oirardy  v.  Richardson,  1  B.  ft  P. 
340,  1  Esp.  13 ;  Jennings  v.  Throgmorton. 
R.  &  M.  251,  21  E.  C.  L.  744.  On  the  other 
hand  notes  given  for  the  furniture  of  a  house 
of  ill  fame  are  not  illegal,  where  there  is  no 
requirement  in  the  contract  of  sale  that  the 
house  shall  be  kept  as  a  disorderly  house  in 
order  to  pay  the  notes  (Schankel  r.  MofTatt, 
S3  HI.  App.  382)  ;  but  it  is  otherwise  where 
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note  may  be  given  in  conBideration  of  unlawful  cohabitation  if  the  illicit  act  has 
already  taken  place,^  and  in  case  of  sednction  a  note  to  tlie  girl's  father  or  mother 
ifi  good,** 

(hi)  Restraint  of  Marsiaoe.  On  the  ground  of  public  policy  a  bill  or 
note  cannot  be  given  to  restrain  or  prevent  marriage.** 

(iv)  Restraint  op  Trade.  On  like  ground  bulaand  notes  given  in  restraint 
of  trade  are  illegal  * 

(v)  Waoers.  At  common  law  wagers  are  not  illegal,  and  a  bill  or  note  may 
legally  be  given  for  money  lost  in  that  manner,^  but  in  many  of  the  United  Statw 
and  in  England  wagers  and  gambling  are  prohibited  or  restricted  by  statute  and 
contracts  founded  npon  them  are  made  void.''  Stock  gambling  ia  essentially  of 
the  same  character  as  other  gambling,  and  under  statutes  prohibiting  gambliag 
there  can  be  no  recovery  on  a  note  given  for  a  loss  incurred  in  that  manner,*  for 


)  recovery  o 

it  appeared  that  defendants  at  plaintiff's  in- 
stance rented  a  house  to  be  used  for  the  pur- 
pose of  prostitution,  and  that  thereafter 
plaintiff  sold  furniture  to  defendants  for 
which  the  notes  in  suit  were  given  (Bums  v. 
Seep,  6  Ohio  Dec  (Reprint)  S47.  8  Am.  L. 
Eec.  *25;  Heed  v.  Brewer,  (Tex.  Civ.  App. 
less)  30  S.  W.  99). 

LibeL — A  promise  in  consideration  of  libel- 
ing another  or  for  ttie  tale  of  libelous  or  im- 
moral books  is  not  enforceable.  Stockdale  e. 
Onwhyn,  6  B.  4  C.  173,  11  E.  C.  L.  418,  2 
C.  A  P.  163,  12  E.  C.  L.  606,  7  D.  4  R.  625,  4 
L.  J.  K.  B.  0.  S.  122,  29  Rev.  Rep.  207 ;  Fores 
c.  Johnes,  4  Esp.  97,  6  Rev.  Rep.  B40. 

25.  ConnecHoai. —  Smith  c.  Richards,  29 
Conn.  232. 

Kentucky. —  Burgen  v.  Straughan,  7  J.  J. 
Marsh.  (K;.)  583. 

Hew  York, —  People  p.  Hayes,  70  Hun 
(N.  Y.)  Ill,  24  N.  T.  Suppl.  194,  64  N.  Y. 
St.  184  laffi.rmed  in  140  N.  Y.  484,  36  N.  E. 
961,  56  N.  Y.  St.  466,  37  Am.  St.  Rep.  672,  23 
L.R.  A.  830]. 

North  CoroHjw.— Brown  c.  Kinsey,  81  N,  C. 
245. 

Pennaylmnia. —  Shenk  P.  Mingle,  13  Serg. 
4  R.  (Pa,)  29. 

Botith  Carolina. —  Massey  v.  Wallace,  32 
S.  C.  149,  10  S.  E.  937.  Contra,  Singleton  c. 
Bremar,  Harp.   (S.  C.)  201. 

England.— mW  r.  Spencer,  2  Ambl.  641; 
Annandale  v.  Harris,  1  Bro.  P.  C.  250.  2 
P.  Wms.  432,  I  Eng.  Reprint  647;  Walker 
ti.  Perkins,  3  Burr.  1568.  1  W.  BI.  617;  E»  p. 
Cottrell,  Cowp.  742;  Gibaon  v.  Dickie,  3 
M.  4  S.  463,  16  Rev.  Rep.  333;  £«  p.  Mum- 
ford,  15  Ves.  Jr.  289;  Turner  P.  Vaughan,  2 
Wiis.  C.  P.  339. 

If  given  in  consideTatioii  of  both  put  and 
future  cohabitation  it  is  void.  Massey  v. 
Wallace,  32  S.  C.  149.  10  S.  E.  937. 

as.  Merritt  V.  Flemming,  42  Ala.  234; 
Barter  v.  Johnson,  16  Ind.  271 ;  Cutter  v.  Col- 
llnH,  12  CiiBh.   (MsHS.)   233. 

24.  Lowe  r.  Peers,  4  Burr.  2226;  Hartley 
r.  Rice.  10  East  22,  10  Rev.  Rep.  228. 

26.  Auction  or  pabUc  aaleo. —  A  promise 
made  in  order  to  procure  withdrawal  of  a  bid 
at  an  auction  or  other  public  sale  (Qoldman 
r.  Oppenheim,  118  Ind.  95,  20  N.  E.  635)  or 
to  prevent  competition  at  auction  (Brisbane 
V.  Adams,  3  N.  Y.  129;  Noyes  v.  Day,  14  Vt. 
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384;  AUas  Nat.  Bank  v.  Holm,  71  Fed.  489, 
34  U.  S.  App.  472,  19  C.  C.  A.  94)  is  illegal. 
So  too  a  contract  not  to  bid  at  an  auction  ob- 
tained by  a  promise  that  the  one  who  bid> 
and  bufs  in  Ui«  property  will  divide  it  with 
the  others  (Doolin  «;.  Ward,  6  Johna.  (K.  Y.) 
194)  or  will  sell  it  a|^in  and  aatis^  a  debt 
out  of  the  surplus  (Thompson  v.  Davie*)  13 
Johna.  (N.  y.)   112), 

Bidding  on  public  contxacta. —  Money  paid 
by  tlie  successful  competitor  to  a  trade  as- 
Bociation  on  a  draft  drawn  on  him  by  the 
witMraning  competitor  for  such  withdraml 
can  be  recovered  by  the  drawer  from  the 
drawee  as  a  stakeholder.  Jageman  v.  Necco, 
(Tex.  Civ.  App.  1900)  59  S.  W.  822. 

Pooling  contracta. —  Stanton  v.  Allen,  5 
Den.  (N.  Y.)  434.  49  Am.  Dec.  282  (paper 
given  to  further  the  objects  of  an  association 
formed  to  regulate  charges  on  the  Erie  conall: 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  6S 
Pa.  St.  173,  8  Am.  Rep.  169  (check  for  a 
balance  due  on  a  combination  a|n«ement|. 

Aiticlea  of  apptentlceibip. —  A  note  given 
for  the  assignment  of  the  time  of  an  appren- 
tice, being  for  an  ill^al  consideration,  is 
void.  Walker  P.  Johnson,  2  Craneh  C.  C. 
(U.  S.)  203,  29  Fed.  Cas.  No.  17,073. 

26.  Da  Costa  c.  Jones,  Cowp.  72B ;  Good  r. 
Elliott,  3  T.  R.  693.  1  Rev.  Rep.  803. 

27.  Thus  one  who  purchases  a  wager  note 
which  discloses  tlie  ille^lity  of  its  considera- 
tion cannot  recover  against  the  maker  on  his 
admission  of  its  legality  and  his  promise  to 
pay  it  (Givens  v.  Rogers,  11  Ala.  543),  bats 
not«  may  be  legally  given  to  one  person  in  n- 
payment  of  money  advanced  by  him,  at  the 
maker's  request,  to  another  person  to  pay  * 
gambling  debt  of  the  maker's  to  such  third 
person  (White  v.  Yarbrough,  16  Als.  lOD), 
and  where  a  maker  gives  a  note,  suppoain)! 
that  he  has  already  paid  an  ill^al  indebted- 
ness for  lottery  tickets,  and  that  the  note 
was  for  a  balance  due  on  legal  account,  the 
note  will  not  be  rendered  void  by  the  fart 
that  after  payment  by  him  of  a  sum  more 
than  sufficient  to  cover  the  illegal  items,  and 
intended  to  cover  them,  the  balance  hsd 
afterward,  through  other  legal  transaction*. 
shifted  against  him  (Greenough  c.  BaliA,  ' 
Me.  461).     See,  generally,  Gamtko. 

2a  Fareira  c.  GabeU,  89  Pa.  St.  SQ;  Smith 
f.  Bouvier,  70  Fa.  St.  326  (dlstiDguishiog  a 
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manpQB  in  Btock  operatioQB,'  or  on  a  note  given  by  a  broker  to  hia  cnstomer  for 
probts  in  BQch  operations,*'  Options  and  fiitares  are  wagers  at  common  law,  and 
they  generally  fall  within  the  statute  against  wagers.  A  bill  or  note  given  for 
margins  in  such  a  contract"  or  to  reimburse  advances  made  in  snch  traneaetion" 
is  illegal. 

d.  As  Against  Express  Statute — (i)  In  GEnncsAL.  Commercial  paper  cannot 
be  based  on  any  consideration  which  is  a  violation  of  an  express  statutory  provi- 
sion.*   In  like  manner  a  bill  of  exchange,  promissory  not^  or  otlier  commercial 


cue  where  the  stock  is  afterword  delivered)  ; 
Bnu'i  Appeal,  56  Pa.  St.  294. 

SO.  Hawlej  v.  Bibb,  69  AI&.  62;  RaTen  c. 
Rubino,  20  N.  Y.  Wkly.  Dig.  124;  Swartt'B 
Appeal,  3  Brewst.  (Pa.)  131.  But  the  con- 
tract is  Tdlid  if  actual  delivery  and  full  pay- 
ment on  demand  are  contemplated.  Winward 
r.  Uncolp,  23  R.  I.  476,  51  Atl.  106. 

30.  MechauicB'  Sbt.  Bank,  etc.,  Co.  v.  Dan- 
can,  (Tenn.  Ch.  18«e)  36  S.  W.  887.  Or  by 
a  third  party  who,  on  the  ground  o(  a  moral 
re^nsibitity,  aMumed  the  liability  of  the 
broker  employed  by  him  to  his  eiiatomer  in 
lach  transaction.  Morria  v.  Norton,  76  Fed.  - 
gi£,  43  U.  S.  App.  739,  21  C.  C.  A.  563,  al< 
ttaoogh  a  transfer  of  the  euatomer'B  claim 
agtinat  the  broker  would  be  a  legal  consid- 
eration. In  Barnard  v.  BackhauB,  52  Wis. 
593,  6  N.  W.  252,  9  N.  W.  696,  notes  given 
for  a  broker's  serrices  in  a  gambling  trans- 
iction  in  grain,  which  was  illegal  by  statute, 
were  held  void  as  to  maker,  indorser,  and  aub- 
sequcnt  indoraee. 

31.  Georgia. — Cunningham  t>.  Augusta  N'at, 
Bank,  71  Ga.  400,  51  Am.  Rep.  266,  under  Ga. 
Code  (1882),  |  Z763. 

/Hinoi*.— Pope  t>.  Hanke,  ISS  111.  617,  40 
X.  E.  839,  28  L.  R.  A.  S68  (under  III.  Crim. 
Code,  I  178)  ;  Cothran  v.  Ellis,  126  111.  496, 
10  N.  E.  646  (under  statute  and  also  by  com- 
mon law). 

/Nduino.— Davia  D.  Davis,  119  Ind.  511,  21 
N.  E.  1112. 

OAio  — Kahn  v.  Walton,  46  Ohio  St.  195, 
20  N.  E.  203. 

Tenneuee, — Snoddy  v.  American  Nat,  Bank, 
86  Tenn.  673,  )3  S.  W-  127,  17  Am.  St.  Rep. 
"■"    "    L.    R.    A.    705,    under    Tenn.    Code, 


12 


,   Lewis,  65  Tex.   216, 


Texot.- 
S7  Am.  Rep.  503. 

f7ni(eif  Btatea.—  Root  t>.  Heiriam,  27  Fed. 
609,  Illinois  ease. 

"  Bohemian  oats "  notes,  so  called,  are 
notes  taken  by  the  operator  from  a  farmer  for 
the  sate  to  him  of  oats  at  a  certain  price  on 
the  opcrator'B   agreement   to   sell   twice   the 

Suautit;  tor  the  maker  at  the  aame  price  be- 
)Te  maturity  of  the  note.  Such  notes  par- 
take of  the  character  of  notes  for  the  pur- 
chase of  "  futures "  and  are  void  at  suit 
of  the  payee  or  of  a  bolder  with  notice 
(bcbmnedde  v.  Waters,  125  Ind.  266,  25  N.  E. 
!81;  Payne  v.  Raubinek,  62  Iowa  587,  48 
N.  W.  996;  Merrill  v.  Packer,  80  Iowa  542, 
45  N.  W,  1078;  Ward  e.  Doane,  77  Mich.  328, 
43  y.  W.  9B0)  and  may  be  recovered  by  a  bill 
in  equity  (Shipley  v.  Reaaoner,  80  Iowa  648, 
45N.W.  1077). 


32.  Waitzfelder  0.  KahnweUer,  E«  Barb. 
(N.  Y.)  300;  Embrey  P.  Jemison,  131  U.  S. 
336,  9  S.  Ct.  778,  33  L.  ed.  172. 

33.  LouUville  Bank  v.  Young,  37  Mo.  398j 
Vallett  V.  Parker,  6  Wend.  (N.  Y.)  615; 
Hatch  D.  Burroughs,  1  Woods  (U.  S.)  439,  11 
Fed.  Gas.  No.  6,203;  Bansley  v.  Bignold,  6 
B.  A  Aid.  335,  7  £.  C.  L.  188;  Langton  v. 
Hughes,  1  M.  A  B.  593;  Hodgson  v.  Temple, 
1  Harsh.  6,  6  Taunt.  ISl,  14  Rev.  Rep.  738, 
1  E.  C.  L.  100.  And  action  will  not  lie  on  a 
bill  or  note  made  in  violation  of  an  eipreaa 
statute  or  for  goods  made  in  violation  of  a 
statute  as  to  siie  of  shingles  (Wheeler  o.  Rus- 
sell, 17  Mass.  268),  analysis  and  inspection 
of  fertilizers  (Pacific  Guano  Co.  v.  Mullen, 
66  Ala.  582;  Johnston  v.  McConnetl,  66  Ga. 
129;  Vanmeter  v.  Spurrier,  94  Ky.  22,  14 
Ky.  L.  Rep.  684,  21  S.  W.  337.  See  also 
AaBicULTUBE,  2  Cyc.  71,  note  48),  construc- 
tion of  machinery  (Wadleigh  v.  Develling,  I 
111.  App.  696),  registry  of  patents  (BrechbUl 
V.  Randall,  102  Ind.  628,  1  N.  E.  362,  52  Am. 
Hep.  696),  sale  of  lottery  tickeU  (Lanahan  v. 
Pattison,  1  Flipp.  (U.  8.)  410,  14  Fed.  Caa. 
No.  8,038;  lanham  v.  Patterson,  14  Fed.  Caa. 
No.  8,069,  3  Chic.  Leg.  N.  243,  13  Int.  Rev. 
Rec.  142) ,  or  prohibition  of  imports  ( Ketchum 
c.  Scribner,  1  Root  (Conn.)  S5)  ;  but  where 
all  of  the  exceptions  of  the  statute  are  not 
n^atived  the  consideration  of  the  note  will 
not  be  held  illegal  (Whitman  v.  Freese,  23 
Me.  185,  sales  of  unsurveyed  lumtier). 

Penal  statutes  annezins  a  penalty  to  tbe 
performance  of  an  act  in  effect  prohibit  such 
act.  This  is  not  so,  however,  if  the  contrary 
intention  is  clear.  Thus  where  a  sale  of  town 
lots  was  prohibited  under  a  penalty  until  a 
map  was  recorded,  a  note  for  the  lots  sold 
contrary  to  this  provision  was  held  good. 
Pangborn  r.  Westlake,  38  Iowa  646.  But  if 
the  consideration  of  a  note  is  prohibited 
under  a  penalty  tbe  note  is  void,  Griffith  t>. 
WelU,  3  Den.  (N.  Y.)  226. 

Illegal  insurance, —  Premium  notes  taken 
by  a  foreign  insurance  company  for  insurance 
effected  without  having  obbiined  authority  to 
do  buainesB  within  a  state  as  required  by  stat- 
ute are  void  (Cassaday  c.  American  Ins.  Co., 
72  Ind.  96;  Roche  c.  laAd,  1  Allen  (Mass,) 
436;  Russell  v.  De  Grand,  16  Mass.  35),  but 
if  an  insurance  policy  issued  by  a  foreign 
company  is  not  invalidated  by  the  want  of 
authority  to  do  business  in  the  state  a  note 
given  by  the  assured  as  the  consideration  of 
tlie  policy  is  valid  (Connecticut  River  Mut. 
F.  Ina.  Co,  v.  Whipple,  81  N.  H.  61). 

Sale  of  ilavea. — Under  the  constitutions  of 
some  of  the  southera  states  or  the  statutes 
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instratnent  wliich  is  founded  on  the  transfer  of  A  contract  based  on  sncli  con- 
^deration  is  nnsnpported  b;  a  valid  considerattoD." 

(ii)  Bansino  Act.     An  instrnment  given  for  a  debt  which  is  prohibited 
nnder  the  banking  laws  is  illegal." 


provided  to  carry  out  such  proTisioiiB,  n  bill 
or  note  Kiven  for  the  attle  of  a  slave  waa 
made  null  and  void  (Cherry  v.  Jonee,  41  Ga. 
STB;  Gaulden  v.  Stoddard,  41  Ga.  329;  Spirea 
V.  Walker,  41  Ga.  200;  Clark  v.  Jennings,  41 
Ga.  IS2;  McLean  v.  KUiot,  2S  Ia.  Ann.  385; 
Nunez  v.  Winston,  21  Ia.  Ann.  886;  Lytle  v. 
Whicher,  21  La.  Ann.  182 ;  Burbridge  c.  Har- 
rison, 20  Lb,.  Ann.  357;  lapice  v.  Bowman, 
20  La.  Ann.  234;  Austin  v.  Sandel,  18  L«. 
Ann.  308 ;  Wainwright  v.  Bridges,  19  La.  Ann. 
234),  and  in  Louisiana  even  the  indorsee  of  a 
note  given  for  the  purchase  of  a  slave  could 
not  recover  against  his  indorser  (Duperier  v. 
Darby,  25  La.  Ann.  477  [overruling  Weil's 
Succession,  24  La.  Ann.  13S,  where  it  was  ' 
held  that  the  indorsement  was  a  new  con- 
tract]), but  in  White  t>.  Hart,  13  Wall. 
(U.  S.)  646,  20  L.  ed.  695,  it  was  held  that 
the  Georgia  constitution  did  not  annul  ei- 
isting  contracts.  A  note  for  slaves  hired  for 
removal  beyond  the  federal  jurisdiction  to 
prevent  their  legal  emancipation  was  void. 
Martin  f,  Bartow  Iron  Works,  35  Ga.  320, 
16  Fed.  Cas.  No.  fl,l57.  On  the  other  hand 
the  constitution  would  not  enforce  itself,  and 
a  note  for  slaves  imported  in  disregard  of  the 
constitutional  provision  waa  not  void  under 
the  constitution,  in  the  absence  of  the  passage 
of  an  act  of  the  legislature  to  carry  it  into 
elTcct.  Truly  tr.  Wanzer,  5  How.  (U.  S.)  141, 
12  L.  ed.  83;  Rowan  c.  Runnels,  6  How. 
(U.  S.)  134,  12  L.  ed.  85  (notwithstanding 
Mississippi  state  decisionH  to  the  contrary)  ; 
Groves  v.  Slaughter,  15  Pet.  (U.  S.)  44B,  10 
L.  ed.  BOO.  Contra,  Hoover  v.  Pierce,  27  Miss. 
13.  And  a  valid  note  might  be  given  in  set- 
tlement of  a  suit  for  breach  of  warranty  of 
the  soundness  of  a  slave,  it  not  being  a  note 
for  a  "  debt,  the  consideration  of  which  was 
a  slave"  within  Miss,  Const.  (1868),  art.  5 
(Lyons  v.  Stephens,  46  Ga.  141),  or,  under 
the  United  States  laws,  for  the  hire  of  a  slave 
without  proof  that  the  hirii^g  was  without  his 
consent  (Martin  v.  Bartow  Iron  Works,  36 
Ga.  320,   16  Fed.  Cas.  No.  9,157). 

84.  Cummings  v.  Saux,  30  La.  Ann. 
207. 

3S.  Masaachuselia. —  SpHngfleld  Bank  V. 
Merrick,  14  Mass.  322,  a  note  payable  in  pro- 
hibited currency. 

Hew  yorJt.—  Leavitt  r.  Palmer,  3  N.  Y.  19, 
51  Am.  Dec.  333  (a  trust  deed  given  to  secure 
the  payment  of  notes  illegally  issued  by  a 
banking  company)  ;  Swift  v.  Beers,  3  Den. 
(N.  Y.)  70  {the  guaranty  of  a  note)  ;  Utica 
Ins.  Co.  V.  Cadwell,  3  Wend.  (N.  Y.)  296  (a 
note  given  upon  a  loan  of  checks  issued  is  the 
shape  of  bank-notes  in  violation  of  the  stat- 
ute) .  But  it  is  no  defense  that  a  note,  made 
and  payable  in  New  Jersey  and  discounted 
there,  waa  made  for  small  bills  intended  by 
the  maker  for  illegal  circulation  in  New  York, 
.it  not  appearing  that  either  maker  or  payee 

[III.  c.  1,  d,  (I)] 


was  aware  of  tha  New  Yoric  law.  Merchants 
Bank  v.  Spalding,  D  N.  Y.  63  [ajPming  \l 
Barb.  (N.  Y.)  302]. 

OWo.— Best  e.  Frost,  2  Ohio  Dec.  (Re- 
print) 277,  2  West.  L.  Month.  266,  the  tnoi- 
fer  in  Ohio  of  Tennessee  bank-notes  for  cir- 
culation in  Ohio  in  violation  of  the  statntt. 

Virginia. —  Hamtramck  v.  Selden,  12  GntL 
(Va.)  2S,  a  note  given  for  a  loan  made  in 
prohibited  currency. 

United  States. —  Brown  i?.  Tarkingtog.  3 
Wall.  (U.  S.)  377,  18  L.  ed.  2S6  (a  note  for 
money  lent  to  enable  a  party  to  redeem  bank- 
bills  issued  and  circulated  with  the  aasisujus 
of  the  payee  in  violation  of  the  statute); 
Hayden  v.  Davis,  3  McLean  (U.  8.)  276,  II 
Fed.  Cas.  No.  6,259  (an  acceptance  by  a  hmk 
of  a  draft,  where  it  is  forbidden  by  law  to 
issue  any  bill  or  note  not  payable  on  demind 
and  witjiout  interest,  under  a  penalty). 

A  note  given  for  the  purdiaw  of  ititt 
hills  of  credit  prohibited  by  the  Unitd 
States  constitution  is  void  (Byrne  c.  Uis- 
Bouri,  8  Pet.  (U.  S.)  40,  8  L.  ed.  859:  Cnig 
e.  Missouri,  4  Pet.  (O.  S.)  410,  7  L.  ed.  9031. 
but  this  does  not  apply  to  hills  of  an  innr- 
porated  state  bank,  which  is  the  property  of 
the  state  (Briscoe  v.  Kentucky  Bank.  11  PcL 
(U.  S.)   257,  9  L.  ed.  709,  028). 

Hotea  in  form  of  bank-notes. —  A  note  is. 
sued  by  a  private  individual  in  the  fonn  of 
bank-notes  and  intended  for  circulation  u 
money  is  not  illegal  under  the  provision  of 
the  constitution  prohibiting  banks  and  com- 
panies from  issuing  such  bills.  James  r. 
Rogers,  23  Ind.  451.  So  where  a  cotnpanj  is- 
sues hills  in  a  form  resembling  bank-notes  in 
payment  of  its  debts,  although  they  nere 
taken  by  a  bank  under  an  agreement  with  the 
company  to  reissue  them  for  circulation,  On 
question  of  lawful  intention  in  such  issue  be- 
ing a  question  for  the  jury  to  determiiH 
(Whetstone  v.  Montgomery  Bank,  9  Ala.  875: 
Montgomery  Branch  Bank  c.  Crochcron.  i 
Ala,  250),  and  where  a  company  issues  suck 
bills  in  violation  of  the  statute  a  note  givcl 
by  its  treasurer  for  moneys  advanced  by  tb* 
payee  to  take  up  such  bills,  at  the  treasurer's 
request,  will  not  he  invalid  (Wrigbt  r. 
Hughes,  13  Ind.  109). 

That  a  bask,  as  payee,  had  loaned  tk 
money  to  the  makei  to  buy  in  iti  stock  when 
offered  at  public  sale,  with  an  agreement  thst 
he  should  sell  the  stock  and  pay  over  the  pro- 
ceeds to  the  bank,  and  that  the  note  Bhoahi 
be  renewed  from  time  to  time  until  tbe  stock 
was  sold,  although  the  maker  had  bought  the 
stock  and  had  failed  to  make  sale  of  it,  is  oo 
defense.  St.  Paul,  etc.,  Trust  Co.  c.  Jenks,  Si 
Minn.  248,  59  N.  W.  2S9. 

That  the  bank  had  received  fnnda  oa  fc- 
posit  in  violation  of  Uw  does  not  render  in- 
valid a  note  given  by  a  bank  for  misappie- 
■    -      "      •  of    iU    oOoW- 
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(m)  Licsssx  Laws.*^  A  bit]  or  note  which  ia  founded  on  a  consideration 
riolating  the  licenee  law  is  illegal." 

(iv)  LlfiOOR  Laws.*  Commercial  paper  founded  on  contracts  made  in. 
Tiolntion  of  a  liquor  law  is  illegal," 

(t)  StmDA  T  La  tts."  In  like  manner  a  bill  or  note  which  is  given  in  viola* 
tioD  of  a  Sunday  law  is  illeji^l.^ 

2.  Bdles  of  Comstbdction  —  a.  In  QeneraL  A  construction  which  is  favorable 
to  the  validity  of  the  inutrument  is  in  general  preferred  to  one  that  defeats  it.^ 

b.  Change  of  Contraet  —  (i)  Orwisal  Illeqality — (a)  In  General.  In 
general  the  taint  of  illegalitj  lollowa  the  paper  through  changes  of  form,  the 
defect  remaining  as  an  invalid  consideration,"  and  a  bill  or  note  is  not  purged  of 
tlie  taint  of  illegality  by  simple  renewal.^     So  too  it  has  been  held  that  the  giv- 


United  Protcatant  Brangelical  QermKn  Con- 
gr^atlOD  f.  Stegner,  21  Ohio  St.  4fi8. 

Undn  aUtntea  pioUbitins  bndneM  of 
Imiu  by  an  insiiTuice  company  it  was  held 
that  a  single  loan  made  by  it,  aa  distin- 
guished from  a  loaning  buBiness,  was  not 
within  the  act  so  oa  to  make  void  tbe  not« 
given  for  its  repayment  (New  York  Firemen 
Ins.  Co.  P.  Ely,  2  Cow.  (N.  Y.)  678),  but  it 
is  otberwiae  where  the  company  calls  in  in- 
Teat«d  capital  for  tbe  purpose  of  doing  busi- 
oess  and  uses  it  in  such  buaineas  ( Utica  Ins. 
Co.  t.  Cadwell,  3  Wend.   (N.  Y.)  296). 

36.  See,  generally,  Lioekbeb. 

37.  For  example  there  can  be  no  recovery 
<in  a  note  given  for  goods  sold  by  a  peddler 
without  the  etatutoiy  license  (Rash  c.  Far- 
ley, 91  Ky.  344,  12  Ky.  L.  Bep.  B13,  15  S.  W. 
802.  34  Am.  St.  Rep.  233;  Rash  c.  Halloway, 
82  Ky.  674),  for  services  and  commisaions  of 
an  unlicensed  broker  (Douthart  t.  Congdon, 
197  III.  349,  04  N.  E.  346),  or,  under  tbe 
Miraissippi  statute,  for  salea  by  a  merchant 
whose  licenae-tax  is  not  paid  (Deans  v.  Rob- 
ertson, 64  Miss.  195,  1  So.  159),  and  an  un- 
licensed physician  cannot  recover  on  a  note 
giran  for  his  services  (Mays  u.  Williams,  27 
Ala.  267;  Coyle  v.  Campbell,  10  Ga.  570). 
Compare  Qunnaldson  v.  Nyhus,  27  Minn,  440, 
8  S.  W.  147,  where  a  note  for  an  auction  bid 
to  aa  unlicensed  auctioneer   was  held  good. 

Tbe  acceptance  of  a  bill  secnring  the  pay 
nent  of  money  taken  at,  oi  expended  for,  an 
unlicensed  theater  is  void  in  the  hands  of  a 
pqjee  who  knew  Uie  theater  to  be  unlicensed. 
De  Begins  ».  Armiatead,  10  Bing.  107,  2  L.  J. 
C.  P.  214,  3  M.  4  S.  611,  25  E.  C.  L.  58 ; 
Mitrhell  v.  Cockbume,  2  H.  Bl.  379;  Langton 
f.  Hughes,  1  M.  &  S.  E93. 

Vheie  tbete  ia  alao  a  vaUi  consideration, 
u  where  goods  are  bought  for  unlawful  sale 
and  the  purchaser  assumes  and  gives  his  note 
for  a  valid  debt  due  by  the  seller  of  the  goods 
to  the  payee,  tbe  note  is  not  supported  by  tbe 
illrgal  consideration  but  by  the  valid  one,  and 
is  therefore  a  legal  instrument.  Bower  o. 
Webber,  69  Iowa  286,  28  N.  W.  600. 

Sa.  See,  generally,  Ihtoxicatiso  Liquobs. 

36.  Hubbell  c.  Flint,  13  Gray  (Mass.)  277. 
See  also  Brigham  v.  Potter,  14  Gray  (Mass.) 
G2i.  a  mortgage  securing  such  a  note. 

A  note  siven  for  liqnor  sold  in  violation  of 
the  existing  license  law  is  illegal  (Carlton  v. 
Bailey,  27  N.  H.  230;  Caldwell  V.  Wentworth, 


14  N.  H.  431;  Turck  v.  Richmond,  13  Barb. 
(N.  Y.)  533;  Griffith  o.  Wells,  3  Den.  (N.  Y.) 
226;  Widoe  e.  Webb,  20  Ohio  St.  431,  6  Am. 
Rep.  664),  although  the  parties  supposed  they 
were  within  the  act  (Webster  v.  Sanborn,  47 
Me.  471),  and  if  tbe  statute  prohibits  under 
penalty  a  sale  exceeding  a  certain  amount  a 
not«  given  for  a  sale  of  larger  amount  is  void 
in  toto  (Covin^n  c.  Tbreadgill,  88  N.  C. 
186)  ;  but  if  several  notes  are  taken  and  tbe 
illegal  part  is  less  in  amount  than  one  of 
them,  that  one  only  tnay  be  rejected  and  the 
rest  enforced  (Carradine  v.  Wilson,  61  Miss. 
673 ) ,  and  a  note  made  to  the  order  of  a  town 
treasurer  in  settlement  of  a  flue  and  eosta  on 
a  suit  for  selling  liquor  contrary  to  law,  and 
given  to  a  town  officer  in  order  to  secure  lib- 
eration, is  not  void  as  contrary  to  public 
policy  (Stonington  V.  Powers,  37  Conn.  439). 

40.  See,  generally,  StiNDAr. 

41-  Josephs  V.  Pebrer,  3  B.  &  C.  639,  10 
E.  C.  L.  291,  1  C.  A  P.  341,  507,  12  E.  C.  L. 
205,  E  D.  ft  R.  642,  3  L.  J.  K.  B.  O.  8.  102; 
Simpson  p.  Nicholls,  6  Dowl.  P.  C.  365,  1 
H.  A  H.  12,  7  L.  J.  Exch.  117,  3  M.  ft  W.  240; 
Scarfe  v.  Morgan,  1  H.  ft  H.  292,  2  Jur.  569, 
2  L.  J.  Exch.  324,  4  M.  ft  W.  270;  Drury  v. 
DefonUine.  I  Taunt.  131. 

42.  Ifanauer  r.  Gray,  25  Ark.  350,  99  Am. 
Dec.  226. 

43.  Thus  a  note  given  to  settle  an  ac- 
count which  includes  a  usurious  note  (Pick- 
ett c.  Merchants'  Nat.  Bank,  32  Ark.  34S)  or 
to  take  up  other  usurious  notes  (Brigham  v, 
Marean,  7  Pick.  (Mass.)  40)  is  usurious. 
So  if  a  note  payable  in  goods  or  a  contract  for 
goods  is  sul»tituted  for  the  usurious  note  or 
given  as  collateral  for  it  (Dunning  t^.  Merrill, 
Clarke  (N.  Y.)  252),  if  given  on  the  maturity 
of  a  usurious  note  for  an  unpaid  balance 
(Warren  v.  Crabtree,  1  Me.  187,  10  Am.  Dec. 
51 ) ,  or  if  given  by  one  for  another's  usurious 
debt  to  the  payee  (Goldman  t'.  Uhlmann,  16 
N.  Y.  App.  Div.  324,  44  N.  Y.  Suppl.  6.16). 

44.  Georgia.—  Archer  v.  McCray,  59  Ga. 
646,  holding  that  a  mere  renewal  of  a  usuri- 
ous note  is  void,  although  not  given  till  after 
an  intervening  note  to  a  third  person  has 
been  canceled. 

Michigan. —  Comstock  c.  Draper,  1  Mich. 
481,  63  Am.  Dec.  78,  holding  that  the  renewal 
of  an  unconstitutional  note,  made  after  judg- 
ment on  the  original  note  to  the  receiver  of 
the  pavee,  is  itself  void. 

[Ill,  C,  2,  b,  (I).  (A)] 
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iDg  of  new  paper,  between  the  Eame  parties,  in  sabetitution  for  that  whidi  was 
originallr  illecal,  will  not  pnrge  the  latter  * 

(b)  lUeg^ity  Purged.  A  valid  bill  or  note  may  be  made  for  the  prindpal 
and  legal  interest  due  on  a  iifiurioiiB  contract  which  is  rescinded,'*  the  aanrions 
note  may  be  paid  oS  and  a  new  note  given  for  moneyB  advanced  and  need  for 
that  purpose,"  or  it  may  bo  pnrged  bv  payment  of  the  old  debt  and  creation  of  a 
new  instrnment  and  new  obligations  "  or  by  taking  up  the  illegal  inatrnment  by  a 
new  note  or  bill  to  a  later  holder  for  valne." 


Uitti^p^. —  Martin  v.  Teirell,  IS  Sm. 
AM.  (MlM.)  571. 

ATino  Forfc.—  Feldman  v.  McGran,  1  N.  Y. 
App.  DiT.  574,  37  N.  Y.  Buppl.  434,  72  N.  Y. 
St.  489. 

y^rfh  Carolina. —  Merchuits'  Bank  v.  Lut- 
terloh,  81  N.  C.  142. 

Pennsylcanfa. —  Campbell  <o.  Sloan,  62  Pa. 
St.  481. 

T'tr^tnia. —  Hathews  o.  Traden'  Bank,  (Va. 
1897)  27  S.  E.  609. 

1Pi«cotuin. —  Fulton  v.  Buy,  63  Wis.  112, 
23  N.  W.  99. 

EnslanA. —  Chapman  v.  Blade,  2  B.  A  Aid. 
S68;  Wynne  e.  GalUnder,  1  Knss.  203,  46 
Eng.  Ch.  293;  Preston  v.  Jackson,  2  Stark. 
237,  3  E.  C.  L.  392. 

Other  Kcniity  •sbatltnted  foi  naurtoiu 
paper  or  given  in  renewal  of  it  ib  in  general 
void.  Msrehant  v.  Dodgin,  2  Moore  &  S.  632, 
28  E.  C.  L.  S19;  Preston  t>.  Jackson,  2  Stark. 
237,  3  E.  C.  L.  392. 

When  renewal  note  tood. —  But  a  note 
given  tiy  the  purchaser  of  land  at  a  fore- 
closure sale  to  the  holder  of  the  illegal  mort- 
gage note  is  not  tainted  by  the  illegality  of 
the  note  that  is  paid  (Gibeon  c.  Niblett,  8m. 
&  M.  Ch.  (Miss.)  278)  and  the  renewal  note 
will  be  valid  if  the  amount  is  reduced  and 
the  renewa.1  conlined  to  the  legal  part  of  the 
consideration  of  the  old  note  (Nay  v.  Ayling, 
16  Q.  B.  423.  15  Jur.  B05,  20  L.  J.  Q.  B.  171, 
71  E.  C.  L.  423;  Boulton  P.  Coghlan,  1  Bing. 
N.  Cas.  640,  1  Hodgea  145,  4  L.  J.  C.  P.  172, 
1  Scott  S8S,  27  E.  C.  L.  TBS) .  A  renewal  of  a 
note  which  is  merely  voidable  and  not  void 
is  good.    Witham  u.  Lee,  4  Esp.  264. 

46.  lovsa.—  People's  Sav.  Bank  v.  Gifford, 
108  Iowa  277,  79  N.  W.  63,  although  a  new 
surety  is  added  to  the  note. 

if tnnetof a. —  Simpson  v.  Evans,  44  Minn. 
419,  46  N.  W.  90S,  altbougb  other  collateral 
is  furnished. 

Jfusouri. —  Bick  c.  Seal,  4S  Mo.  App.  475, 
although  given  in  compromise  of  the  original 
paper. 

^cto  Forfc.— Tr«adwell  f.  Archer,  76  N.  Y. 
106  Xreveraing  Sherwood  c.  Archer,  10  Hun 
(N.  Y.)  73],  where  it  was  given  to  an  indorsee 
of  the  original  payee,  but  without  any  agree- 
ment to  discharge  the  original  debt. 

Pennsyiuonia.^  Schutt  e.  Evaiis,  103  Fa. 
St.  025.  1  Atl.  76,  although  other  collateral 
is  fumiflhed. 

ffnfftand.— Southall  b.  Bigg,  11  C.  B.  481, 
15  Jur.  700,  20  L.  J.  C.  P.  145,  73  E.  C.  L. 
481  i  Flight  V.  Reed,  1  H.  A  C.  703,  32  L.  J. 
Eich.  205,  9  Jur.  N.  S.  1010,  8  L.  T.  Rep. 
N.  S.  638,  12  Wkly.  Rep.  53. 
[in,  C.  2,  b.  (1).  (A)] 


46.  Garvin  t>.  Linton,  62  Ark.  370,  35  8,  W, 
430,  37  S.  W.  669;  Fisher  c.  Bidwell,  27  Conii. 
303  (deducting  from  the  principal  the  nauiy 
paid)  ;  Scott  v.  Lewis,  2  Conn.  132;  Kilbcum 
V.  Bradley,  3  Day  (Conn.)  360,  3  Am.  Dec 
273 ;  McConkey  c.  Petterson,  15  N.  Y.  A]^. 
Div.  77,  44  N.  Y.  Suppl.  286  (crediting  od 
the  principal  the  usury  paid)  ;  Monroe  Bank 
r.  Strong,  Clarke  (N.  Y.)  70;  Wright  r. 
Wheeler,  J  Campb.  105  note;  Marchant  r. 
Dodgin.  2  Moore  A  S.  632.  28  E.  C.  L.  519; 
Preston  r.  Jackson,  2  SUrk.  237,  3  E.  C  L 
392 ;  Barnes  <b.  Hedley,  2  Taunt.  IS4. 

47.  Thompson  v.  First  State  Rank.  99  Rt. 
661,  26  S.  E.  70;  Cottrell  t>.  Southwick.  71 
Iowa  fiO,  32  N,  W.  22. 

If  an  accommodation  Indorset  pays  tbt 
note  without  knowing  that  it  has  been  dif- 
counted  at  a  usurious  rate  such  payment  will 
support  a  new  note  given  by  the  party  accom- 
modated. Cassebeer  c.  Kalbfleisch,  11  Hui 
(N.  Y.)   110. 

48.  Change  of  Uahillty. — Thus  the  orifnnil 
surety  may  for  a  consideration  aaaume  tlie 
debt  and  give  bis  own  note.  Tenny  v.  Porter. 
61  Ark.  329,  33  S.  W,  211.  So  where  the  d" 
note  is  made  by  the  original  indorser  (Ni- 
eungie  Sav.  Bank  o.  Hottenstein,  89  Pa.  St 
328;  Milwaukee  First  Nat.  Bank  r.  Plankia- 
ton,  27  Wis.  177,  0  Am.  Rep.  453)  or  by  oM 
of  two  original  joint  makers  with  a  nr* 
surety  (Oresham  c.  Morrow,  40  Ga.  »Xi\: 
and  one  partner  may  make  a  valid  note  In 
the  other  in  settlement  of  a  partnership 
which  was  engaged  in  an  ill^al  busiurs' 
( De  Leon  e.  Trevioo,  49  TeK.  88.  30  Am.  Re^ 
101). 

Novation  purges  the  usury  of  a  notf.  >f 
in  the  case  of  a  note  given  in  payment  of  la- 
other's  nsurious  note.  Smith  t.  Younft.  H 
Bush  (Ky.)  393;  Palmer  r.  Carpenter.  M 
Nebr.  394,  73  N.  W.  090.  And  if  the  miter 
of  a  usurious  note  procures  the  bond  a\  *■ 
third  person  to  be  substituted  for  it  promii- 
ing  to  pay  the  amount  to  the  maker  of  th 
bond  and  afterward  paying  it,  this  is  a  wiirn 
of  the  statute  by  him  and  the  bond  is  vslii 
Wales  V.  Webb,  6  Conn.  154;  Dish  f. 
Chandler,  18  Gratt.  (Va.)  B09,  08  Am-  Dk- 
762. 

49.  II  the  purchaser  without  notice  of  tM 
usury  in  a  note  makes  a  new  note  in  psjn^' 
he  may  recover  on  it.  Smalley  c.  DoughtJ'  • 
Bosw.  (N.  Y.)  66;  Kent  c.  Walton,  7  Wb» 
(N.  Y.)  266;  Calvert  v.  Williaaui,  6*  V  y 
168;  George  v.  Stanley,  4  Taunt  083.  &>« 
be  takes  Uie  mater's  bond  in  payment  of  * 
note.  Cuthbert  c.  Haley,  8  T.  B.  390.  Bnl" 
has  been  held  that  even  a  new  bill  nwde  "if 
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(o)  lUegality  Merged.  Tho  illegality  of  the  consideration  will  in  general  be 
mereed  in  a  judgment  rendered  on  the  note." 

^i)  SuBSSQUsyr  Tllsgalitt.  On  the  other  hand  a  contract  originally  legal 
will  not  be  made  void  by  a  subsequent  usurious  contract  relating  to  it ;"  and  ille- 
gality in  the  transfer  of  the  note  will  not  affect  ita  original  validity .*  So  if  the 
renewal  of  a  valid  not«  be  usurious  tlie  renewal  will  be  bad,  bnt  the  origiual  debt 
will  remain." 

&  Knowledge  of  Illegral  Intention.  A  contract  ia  illegal  and  void  if  it  leads 
directly  to  a  violation  of  law  or  if  it  fnmiBlies  another  with  means  of  breaking  the 


RDotber  accepter  to  b  bona  fide  holder  of  the 


oi  tbe  defense.  Chapman  e.  BUck,  2  B.  & 
Atd.  5S9. 

50.  George  t>.  Stanley,  4  Taunt.  683;  Shep- 
herd e.  Charter,  4  T.  R.  27S. 

51.  This  ia  BO  OS  to  a  usurious  extensioa 
{Sjotev.  Stevens,  «S  Ark.  491,  36  S.  W.OSB; 
Moree  p.  Wellcome,  68  Minn.  210,  70  N,  W, 
m,  64  Am.  St.  Rep.  471)  and  as  to  the  sub- 
sequent talcing  of  usurious  intereat  (Philadel- 
phia Loan  Co.  V.  Towner,  13  Conn.  249;  D'er- 
rail  V.  Shaen,  1  Saund.  292)  ;  and  a  bond 
given  for  tbe  principal  will  not  be  avoided  by 
a  Buleequeat  agreement  to  pay  illegal  interest 
(Reg.  V.  Senel,  7  Mod.  118)  or  a  subsequent 
sgreement  for  Ufiury  between  holder  and  prin- 
cipsl  debtor  (SelserD.  Brock,  3  Ohio  St.  302). 
So  a  note  valid  in  ita  origin  is  not  aSected 
by  a  subsequent  criminal  compromise  (Wil- 
cown  e.  Lol^n,  91  N.  C.  449)  or  by  subse. 
queotly  furnishing  illegal  collateral  (Bowery 
Banll  t>.  Gerety,  91  Hun  (N.  Y.)  539,  36 
N.  Y.  Suppl.  254,  70  N.  Y.  St.  829,  assignment 
of  sheriff's  claim  for  future  public  services)  ; 
and  it  will  not  be  affected  by  an  accidental 
defect,  such  as  a  detachment  of  statutory 
tags  on  the  goods  sold,  the  consideration  of 
the  note  (Holt  c.  Navassa  Ouano  Co.,  114  Ga. 
666.  40  S.  E.  735). 

52.  nauiiona  transfer. —  The  right  of  re- 
coveiy  against  the  maker  in  such  a  cose  is 
DOL  affected  by  usury  between  indorser  and 
indorsee  (Importera',  etc.,  Nat.  Bank  c.  Lit- 
tell,  47  N.  J.  L.  233;  Archer  v.  Shea,  14  Hun 
(N.  Y.)  493;  Stewart  c.  Bramhftll,  11  Hud 
[N.  Y.)  139  laffirvied  in  74  N.  Y.  85] ;  Parr 
r.  Eliason,  1  East  92;  Daniel  v.  Cartony,  1 
Esp.  274),  but  usury  in  the  transfer  will 
avoid  a  note  which  really  has  its  inception 
iu  such  tranater,  as  in  the  case  of  a  note 
made  for  the  accommodation  of  the  payee 
(Nailor  v.  Daniel,  6  Houst.  (Del.)  466;  Tufts 
r.  Shepherd.  49  Me.  312;  Eastman  f.  Shaw, 
85  N.  y.  522;  French  v.  Hoffmire,  19  Misc. 
(N.  Y.)  714.  43  N.  Y,  Suppl.  496;  Bennet  e. 
Smith,  15  Johns.  (N.  Y.)  355;  Hodecker  c. 
Littauer,  69  Fed.  857,  19  U.  S.  App.  46E,  S 
C.  C.  A.  320 ) ,  or  drawn  to  the  maker's  own 
order  (German  Bank  t>.  De  Shon,  41  Ark. 
331).  So  if  one  makes  his  note  for  the  pur- 
pose of  raiaing  money  and  procures  an  accom- 
modation indorsement,  another  who  discounts 
the  note  at  a  usurious  rate  with  knowledge  of 
the  cireumatancea  is  not  an  innocent  holder 
and  cannot  ane  tbe  indoraer  either  on  the 


original  note  or  on  a  renewal  of  it  (Clark  v. 
Sisson,  22  N.  ¥.  312  [although  the  accommo- 
dation character  of  the  paper  was  not  known 
to  the  buyer] ;  Powell  v.  Waters,  8  Cow. 
(N.  Y.)  669  [affirming  17  Johns.  (N.  Y.) 
17S] ) ,  and  one  who  makes  a  usurious  loan  on 
paper  pledged  for  its  security  acquires  no 
title  to  the  paper  as  against  his  pledger  and 
cannot  recover  against  him  (Bell  v.  lent,  24 
Wend.  (N.  Y.)  230).  But  In  Brummel  C. 
Endera,  18  Gratt.  (Va.)  873,  where  a  note 
wiih  the  payee's  name  blank  was  intrusted  to 
one  for  the  purpose  of  borrowii:g  money,  and 
he,  having  procured  the  discount  at  greater 
than  the  legal  rate,  filled  in  the  name,  a  re- 
covery was  allowed. 

Defense  estopped. —  If  a  bona  fid«  pur- 
chaser takes  accommodation  paper  at  an  ille- 
gal discount  on  the  representation  that  it  is 
business  paper  belonging  to  the  seller,  the 
latter  is  estopped  from  pleading  usury  (Holmes 
V.  Duluth  State  Bank,  63  Minn.  350,  65  N.  W. 
555;  Holmes  v.  Williams,  10  Paige  (N.  Y.) 
32Q,  40  Am.  Dec.  250),  and  the  payee  of  an 
accommodation  note  who  gives  the  maker  a 
bond  for  the  amount  cannot  defend  a  suit  by 
the  payee  of  such  bond  or  his  personal  repre- 
sentative, on  tbe  ground  of  usury  in  the 
transfer  of  the  note  by  him  (Moncure  v.  Der- 
mott,  13  Pet.  (U.  S.)  345,  10  L.  ed.  193).  So 
where  it  is  transferred  for  a  gambling  debt  . 
(Drinkall  r.  MoviuB-StateBank,  (N.  D.  1901) 
88  N.  W.  724),  and  the  maker  of  a  nego- 
tiable note  cannot  defend  against  the  in- 
dorsee and  holder  on  the  ground  that  the 
holder  acquired  the  note  by  a  champertous 
contract  (Million  v.  Ohnsorg,  10  Mo.  App. 
432). 

S3.  Central  aty  Bank  v.  Dana,  32  Barb. 
(N.  Y.)  296;  Gray  v.  Fowler,  1  H.  Bl.  462. 
And  the  collateral  securing  it  will  be  good 
(Dotterer  v.  Freeman,  88  Ga.  479,  14  8.  E. 
863),  but  the  intereat  on  the  debt  will  cease, 
iu  Mississippi,  from  the  date  of  renewal 
(Warmack  r.  Boyd,  63  Miss.  488). 

A  renewal  at  the  same  rate,  a  new  taw 
having  made  that  rate  tMuriou^  will  be  dis- 
legarded  if  a  note  is  vnlid  when  made.  KJI- 
gore  p.  Emmitt,  33  Ohio  St.  410. 

The  taint  will  not  be  removed  by  patting 
the  usurious  premiums  into  a  separate  noM 
(Swartwout  v.  Payne,  19  Johns.  (N.  Y.)  294, 
10  Am.  Dec.  228)  or  by  giving  the  renewal 
note  to  a  subsequent  indorsee,  other  than  a 
bona  fide  holder  for  value  (Treadwell  e. 
Archer,  76  N.  Y.  IW  [ret>ersino  10  Hun 
(N.  Y.)  73]). 

[UI.  C.  2,  e] 
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law  and  Sa  entered  into  for  that  purpose,  bat  more  than  the  mere  knowledge  of 
eacli  intention  ia  necessar;  to  defeat  an  action  on  the  contract.^* 

d.  Partial  Illegality.  Ae  a  general  rule  if  the  consideration  is  in  fact  ill^l 
the  note  ie  wholly  void,"  especially  if  the  illegal  part  is  indelinite*  or  ioeepenible 
from  the  rest.*"  Kecovery  may  be  Iiad,  however,  on  the  legal  part  of  the  cornsid- 
eration,"  and  it  has  been  held  tnat  in  suit  on  the  note  recovery  may  bo  had  on  the 
legal  part  if  it  can  be  separated  from  the  illegal  part." 


54.  Btate  Book  f.  Ciunmittgs,  9  HeUk. 
(I'enn.)  4S6  (wbere  a  not«  for  mone?  loaned 
to  be  used  in  the  mauufacture  of  saltpeler 
for  the  CoQfederat«  govemment  was  held 
valid) ;  Furj'ear  c.  McOavock,  El  Heiak. 
(Tenc.)  461;  Jones  v.  Planters'  Bank,  S 
Heisk.  (Tenn.)  465;  McOavock  l-.  Puryear,  6 
Coldw.  (Tenn.)  34  (where  recovery  waa  al- 
lowed on  a  note  nhich  had  been  discounted 
to  aid  the  Confederate  service).  So  a  ior- 
tiori  it  the  seller  knows  nothing  of  the  illegal 
intention  (Ely  v.  Webster,  102  Mass.  304), 
and  a  mere  belief  that  an  illegal  purpose  ex- 
iatu  does  not  amount  to  such  knowledge  (Sav- 
age V.  Ualtory,  4  Allen   {Moss.)   492). 

Hotes  for  Uquoi. —  If  a  note  ia  given  in 
MaBsachusette  for  liquor  to  be  resold  in  Ver- 
mont contrary  to  a  penal  statute  a  bona  fide 
bolder  may  nevertheless  recover  in  Vermont 
(Converse  v.  Foster,  32  Vt.  828),  but  if  a 
note  be  made  in  Massachusetts  to  a  New  York 
dealer  for  liquor  to  be  sold  with  his  knowl- 
edge and  aid,  in  violation  of  Mossachusette 
law,  it  ia  void  (Hubbell  v.  Flint,  13  Gray 
(Maes.)  277.  See  also  Banchor  c.  Mansel,  47 
Me.  68,  where  a  similar  ruling  vna  made 
although  the  act  violated  hod  been  repealed) , 
and  if  an  agent  from  one  state  illegally  bcUb 
liquor  in  another  state,  to  be  delivered  there 
contrary  to  law,  a  note  therefor  is  void  as 
between  the  original  parties  knowing  and  aid- 
ing in  the  violation  of  law  (Wilaon  v.  Strat- 
ton.  4T  Me.  120).  Knowledge  will  be  im- 
plied in  a  company  director  wbo  took  part  in 
the  transactions  which  were  illegal.  McGlure 
o.  Wilson,  70  N.  Y.  App.  Div.  14B,  75  N.  Y. 
Stippl.  212. 

6K.  ilabama. — Wadswortb  v.  Dunnam,  117 
Ala.  Q61,  23  So.  699;  Bozeman  v.  Allen,  43 
Als.  612;  Wynne  n.  Whiaenant,  37  Ala.  40. 

ArfconsM.— MoTighe  f.  McKee,  70  Ark. 
293,  67  S.  W.  7S4. 

OoloTodo. —  Hoyt  f.  Uacon,  2  Colo.  602. 

GeoTflio.— Small  C.  Williams,  87  Ga.  681, 
13  S.  E.  689. 

Indiana. —  Everhart  v.  Puckett,  73  Ind. 
409;  Hynds  v.  Hays,  25  Ind.  31 ;  Gamble  v. 
Grimes,  2  Ind.  392. 

lotea. —  Quigley  e.  Duffey,  62  Iowa  610,  3 
N.  W.  650;  Taylor  V.  Pickett,  52  Iowa  467, 
3  N,  W.  514;  Craig  f.  Andrews,  7  Iowa  17. 

Kentucky. —  Averbeck  v.  Hall,  14  Bush 
(Ky.l  505;  Gardner  V.  Maxey,  9  B.  Mon. 
(Ky.)  90;  Burgen  o.  Straughan,  7  J.  J. 
Marsb.  (Ky.)  583. 

Mains. —  Deering  v.  Chafanaii,  22  He.  468, 
30  Am.  Dec.  602. 

Uai»achuaetii. —  Brigham  v.  Potter,  14 
Gray  (Maas.)  622;  Perkins  V.  CumnuDgs,  2 
Gray   (Mass.)   SS8. 

[lU,  C,  2.  ej 


Miokigan. —  Wisner  v.  BardweU,  38  Wdu 
278;  Snyder  v.  Willey,  33  Mich.  483. 

ISiaaiasip^. —  Cotten  c.  McKeode,  67  Hias. 
418;  Wilkins  v.  Riley,  47  Miss.  306. 

Hew  Bampthire. —  Gammon  v.  Plaisted,  51 
N.  H.  444;  Kidder  v.  Blake,  46  N.  H.  530; 
Coburn  v.  Odell,  30  N.  U.  640;  Carletcn  r. 
Woods,  28  N.  B.  290;  Clark  V.  Ricker,  14 
N.  H.  44;  Hinds  v.  Chamberlin,  6  N.  H.  iU. 

Wew  York, — Saratoga  County  Bank  r.  King, 
44  N.  Y.  87. 

North  Carolina. —  Covington  e.  Threadgtll, 

Ofcio.-^Widoe  V.  Webb,  20  Ohio  St  431,  S 
Am.  Kep.  664. 

rcOTs. —  Biering  v.  Wegner,  76  Tex,  606,  IJ 
S.  W.  537,  73  Tex.  89,  11  S.  W.  155;  Seelig- 
BOn  V.  Lewis,  06  Tez.  816,  67  Am.  Rep.  693. 

lermonl.— Woodruff  r.  Hinman,  11  Vt 
692,  34  Am.  Dec.  712. 

Wiaconaia. —  Barnard  c.  Backhaua,  52  Wta 
603,  6  N,  W.  252,  9  N.  W.  585. 

£»9lQnd.— Chapman  v.  Black,  «  B.  *  Aid. 
688;  Robinson  v.  Bland,  2  Burr.  1077;  Cmik- 
shank  V.  Rose,  5  C.  £  P.  IB,  1  M.  ft  Rob.  100, 
24  E.  C.  L.  432 ;  OweuB  v.  Porter,  4  C.  &  F. 
3B7,  IS  E.  C.  L.  657 ;  Scott  c.  Qillmore,  3 
Taunt.  226,  12  Rev.  Rep.  841, 

66.  Evethart  v.  Puckett,  73  Ind.  400;  Carl- 
ton 1!.  Bailey,  27  N.  H.  230. 

57.  Peltz  V.  Long,  40  Mo.  532  <whert  part 
consisted  of  Confederate  money  uid  the  bil- 
aucf  of  merchandise,  which  waa  to  be  paid 
for  in  Confederate  scrip)  ;  Potts  v.  Gray,  3 
Coldw.   (Tenn.)  468,  91  Am.  Dec  294. 

58.  On  the  original  contract  or  on  tbe  cotn- 
mon  counts.  Pacific  Guano  Co.  v.  Mullen,  6t 
Als.  582;  Pecker  p.  Kennison,  46  N.  H.  488; 
Carleton  v.  Woods,  28  N.  H.  290. 

09.  flltnoM.— Graves  v.  SafTord,  41  IlL 
App.  659. 

Indiana.—  Hynds  v.  Hays,  26  Ind.  31. 

Louisiana. —  So. held  when  notes  givw  i» 
part  for  slaves  were  made  void  by  the  consti- 
tutional provision.  McLean  v.  Elliot,  26  la. 
Ann.  385;  Spyker  «.  Hart,  22  La.  Ann.  534; 
Smith  V.  McWaters,  22  La.  Ann.  431;  Ca»- 
tille  r.  Offutt,  22  La.  Ann.  430;  Coniad  r. 
Gallery,  22  La.  Ann.  iZS;  Allen  c.  Tarlt(»,  £2 
La.  Ann.  427 ;  Merritt  n  Merle,  22  La.  Ana. 
267;  Walker  v.  Ducros,  22  I*.  Ann.  214; 
Hebert  v.  Chaatant,  22  La.  Ann.  162;  SaltM- 
field  c.  Spurlock,  21  I*.  Ann.  771;  3andidp 
V.  Sanderson,  21  La.  Ann.  767 ;  Burbridge  r. 
Harrison,  20  la.  Ann.  367;  Bron  e.  Beend 
20  La.  Ann.  254,  22  La.  Ann.  189;  Wain- 
Wright  t>.  Bridges,  19  La.  Ann.  234. 

UatsachutellB.—  Guild  v.  Belcher,  ID 
Mass.  257 ;  Loring  c.  Sumner,  23  Pick.  (Usm.) 
08;   Parish  v.   StoM,   14  Pick.    (Mais.)   I*^ 
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8.  COMFUCT  OF  Laws.  The  validity  of  the  consideration  is  to  be  determined  in 
geoeral  bj  tbo  law  of  the  place  of  contract,"  especially  where  it  is  made  and 
parable  in  the  same  place.*'  If  valid  by  tbat  law  the  hill  or  note  is  in  general 
valid,  nnlesa  it  is  repugnant  to,  and  rendered  invalid  by,  the  law  of  the  place 
wliere  the  consideration  arose  and  of  the  forutn."  The  law  of  the  place  of  con- 
tract will  prevail  to  sustain  the  validity  of  a  note  against  the  law  of  the  place  of 
consideration  ; ""  but  the  latter  may  prevail  against  ^le  former  to  render  a  note 
void  by  force  of  the  statute  law,"  In  general  the  law  of  tlie  forum  will  control 
that  of  the  place  of  contract  to  render  an  instniinent  void,  if  the  latter  is 
rcpagnant  to  tiiat  of  the  forum;*'  and  the  law  of  the  forum  being  also  that  of 
the  place  where  the  landed  security  lies  will  prevail  over  the  place  of  tlic  contract 
to  defeat  the  instrument.**  So  it  may  be  defeated  by  the  law  of  tlie  forum  and 
place  of  contract,  as  against  that  of  the  place  where  the  consideration  arose," 


£5  Am.  Dec.  37S  (holding  that,  where  there  are 
twii  diatinct  considerations  not  liquidated  or 
denned,  an  apportionment  between  that  which 
l<  l<^al  and  that  which  is  not  may  be  made 
by  the  jury).  So  a  fortiori  if  the  note  is 
given  in  part  payment  of  an  account  and  the 
imount  of  the  items  for  goods  lawfully  sold 
exceeds  tbe  amount  of  the  note.  Warren  v. 
Chapman,  105  Mass.  S7. 

J/ifsigiippt. — Carradine  v.  Wilson,  61  Miss. 
G'3  (holding  that  if  there  are  several  notes 
caFh  exceeding  the  amount  of  the  illegal  con- 
sidtration  the  holder  may  elect  to  which  the 
dtfenae  ahall  apply  and  recover  on  the  other); 
Ciopton  c.  Elkin,  49  Miss.  06. 

Ohio.—  Doty  V.  Knox  County  Bank,  IB  Ohio 
SL  IM. 

Petrntt/Uiania. — Lancaster  City  School  Dist. 
r.  Umprecht,  108  Pa.  St.  604,  48  Atl.  434, 
"here  part  of  an  issue  of  municipal  bonds  if 
niade  applicable  to  an  illegal  debt. 

Rhode  laland. —  McGuinnesa  v.  Bligh,  11 
R.  I.  B4. 

IFiiconmn. —  Lemon  v.  Grosskopf,  22  Wis. 
«7,  99  Am.  Dec.  63. 

V^gland. —  Crookshank  c.  Rose,  5  C.  £  P. 
IB,  1  M.  A  Rob.  100,  24  E,  C.  L.  432;  Scott 
r.  GiUmore,  3  Taunt.  226,  12  Rev.  Hep.  041. 

60.  Alabama. —  McDougald  v.  Rutherford, 
30  Ala.  2£3. 

JriiMo*.— Moore  V.  Ciopton,  22  Ark.  125, 
bnlding  that  the  place  of  contract  will  con- 
trol the  forum  to  render  a  note  void,  as  a  con- 
tract for  slaves. 

Hauaehutetta. —  Carnegie  v.  Uorrioon,  2 
Mete.  (Ma«s.)  381;  Fearsall  v.  Dwight,  2 
Miuw.  94,  3  Am.  Dee.  35. 

Virhi^an. —  Bisselt  o.  Lewis,  4  Mich.  450. 

UiMittippi. —  Wood  r.  Gibbs,  36  Migs.  550. 

ino  Hampshire. —  Pecker  f .  Kennison,  46 
N.  H.  488. 

JJeio  Jertey. — Armour  p.  Michael,  36  N.J.L, 
92:  Andrews  p.  Torrey,  14  N.  J.  En.  355; 
Dolman  v.  Cook,  14  N.  J.  Eq.  66;  Cotlieal  V. 
Rljdenburgh,  6  N.  J.  Eq.  17,  031. 

A'mo  York, —  Audiews  v.  Herriot,  4  Cow. 
(S.  Y.)  608. 

Virstinia.— Fant  C.Miller,  17  Gratt.  (Va.) 

1Vm[  rirjinio.— Pugh  e.  Cameron,  11  W.  Va. 

TJnittd  Stitet.— Fitch  v.  Remer,  1  Bias. 
d'.  8.)  337,  1  Flipp.  (U.  8.)  19,  0  Fed.  Ca», 


K...  4,1 
266. 


36,  3  Am.  L.  R^.  I 


:,  G  Quart.  L.  J. 


See  alsotupra,  I,  D,  2,  a,  (II),  (B). 

The  place  of  contract  and  fomin  will  con- 
trol the  place  of  payment  to  render  a  note 
void  under  the  Banking  Act  (Hamtramck  v. 
Selden,  12  Gratt.  (Va.)  28)  or  Sunday  law 
(Arbuckle  c.  Reaume,  06  Mich.  243,  66  N.  W. 
808). 

61.  Collins  Iron  Co.  v.  Burkam,  10  Mich. 
283;  Ivey  v.  Lalland,  42  Miss.  444.  07  Am. 
Dec.  475,  2  Am.  Rep.  606;  Colston  v.  Pember- 
ton,  20  Misc.  (N.  Y.)  410, 4G  N.  Y.  Suppl.  1034. 

62.  Fuller  v.  Bean,  30  N.  H.  181. 

M.  Jameson  v.  Gregory,  4  Mete.  [Ky.) 
303  (a  note  given  for  lottery  tickets)  ;  Back- 
man  V.  Jenks,  66  Barb.  (N.  Y.)  468  (where 
the  place  of  contract  was  also  the  forum  and 
place  of  payment).  Conversely,  a  draft  for  a 
consideration  which  is  illegal  by  the  law  of 
tbe  foTum  and  place  of  contract  will  not  be 
made  valid  by  the  law  of  the  state  where 
the  lottery  is.  Roselle  t.  McAuIiffe,  (Mo, 
1896)   35  S.  W.  1135. 

64.  Wilson  V.  Stratton,  47  Me.  120)  Wynne 
r.  Callander,  1  Russ.  293,  46  Eng.  Oh.  203 
(where  tbe  consideration  arose  in  the  forum 
and  the  contract  was  a  renewal  in  evasion  of 
the  original  illegality). 

eS.  Pope  v.  Hanke,  166  Dl.  617,  40  M.  E. 
839,  28  I*  R.  A.  568  [affiTming  58  III.  App. 
463] !  King  V.  Sarria,  60  N.  Y.  24.  25  Am. 
Rep.  128;  Quarrier  ir.  Colston,  6  Jur.  059,  12 
L.  J.  Ch.  57,  1  Phil.  147.  On  the  bther  hand 
a  bond  for  the  payment  of  notes  issued  in  vio- 
lation of  a  penal  statute  of  the  state  where 
it  was  made,  but  which  constitutes  a  legal 
liability  in  the  state  of  the  forum,  may  he 
enforced  in  the  latter  state  (York  County  P. 
Small,  1  Watts  &  S.  (Pa.)  315)  ;  and  even 
a  note  discounted  in  New  Jersey  in  bills  un- 
der five  dollars  to  be  used  with  the  indorser's 
knowledge  in  New  York,  where  such  bills 
were  prohibited  by  statute,  was  held  to  be 
legal  in  New  York,  the  consideration  not 
being  maUfm  in  ae,  and  the  parties  having  no 
knowledge  of  the  New  York  statute  and  no 
intention  to  evade  it  (Merchants'  Bank  v. 
Spalding,  9  N.  V.  53). 

66.  Flagg  V.  Baldwin,  36  N.  J.  Eq.  210,  48 
Am.  Rep.  308. 

67.  Roselle  v.  McAuliffe,  (Mo.  1896)  35 
S.  W.  1135. 
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IV.  PBESENTHENT  FOB  ACCEPTAKCE. 
A.  Necessity  For.  As  a  General  rnle  all  bills  of  exchange  payable  at  & 
futare  time  aliould  be  presentea  for  acceptance,^  but  under  ordinary  ciremi)- 
stances  presentment  for  acceptance  is  necessary  in  tliose  cases  only  where  the  .bill 
is  payable  at  or  after  "  sight,  , in  wliicb  cases  it  is  only  in  this  way  tliat  the  time 
for  the  maturity  of  the  bili  can  be  tixed."  It  is  not  necessary  where  the  bill  is 
payable  at  a  certain  time  designated  or  on  demand,''  although  sucli  bills  may  be 
presented  for  acceptance  before  maturity."    In  like  manner  it  has  been  held  thai 

6S.  Tbe  NetotUUe  iHtnunentB  Law,  aec- 
tion  240,  provides  aa  follows:  "  Presentment 
for  Bcceptance  must  be  made:  1,  >Vhere  the 
bill  ia  payable  after  eight  or  in  any  other 
case  wnere  presentment  for  acceptance  is 
necesaar;  in  order  to  Qx  the  maturity  of  the 
iiislrument;  or  2.  Where  the  bill  expressly 
atipulatea  that  it  ahall  be  presented  for  ac- 
ccptabce;  or  3.  Where  the  bill  ia  drawn  pay- 
able elsewhere  than  at  the  reaidenee  or  place 
of  business  of  the  drawee.  In  no  other  case 
is  presentment  for  acceptance  necessary  in 
order  to  render  any  party  to  the  bill  liable." 

The  Bill!  of  Exchanse  Act,  section  39, 
provides  as  follows:  "(I)  Where  a  bill  is 
payable  after  sight,  presentment  for  accept- 
ance is  necessary  in  order  to  fix  the  maturity 
of  the  instrument.  (2)  Where  a  bill  ex- 
pressly stipulates  that  it  shall  be  presented 
fur  acceptuice,  or  where  a  bill  is  drawn  pay- 
able elsewhere  than  at  the  residence  or  place 
of  business  of  the  drawee,  it  must  be  pre- 
sented for  acceptance  before  it  can  be  pre- 
sented tor  payment.  (3)  In  no  other  case  is 
presentment  for  acceptance  necessary  in  or- 
*  der  to   render  liable  any  party  to  the  bill." 

69.  Alabama. —  Hart  r.  Smith,  15  Ala. 
807,  50  Am.  Dee.  161. 

ArUansa». —  Craig  v.  Price,  23  Ark.  633. 

ItiAkarui. — Dumont  u.  Pope,  7  Blackf.  (Ind.) 
367. 

^(10  yorl.—  EHing  t),  Brinkerhoff,  2  Hali 

■   {K.   Y.)    451);   Alfen   c.   Suydam,   20   Wend. 

(N.  Y.)   321,  32  Am.  Bee.  .^55   [renersirj;  17 

Wend.  (N.  Y.)   388]  ;  Aymar  p.  Beers,  7  Cow. 

(N.  Y.)   705,  17  Am.  Dec.  538. 

tiortlt  Carolina.^  Burrus  v.  Virginia  L. 
Ins.  Co..  124  N.  C.  D,  32  S.  E.  323;  Nimocks 
V.  Woody,  97  N.  C.  1,  2  S.  E.  249,  2  Am.  St. 
Kep.  2QS;  Austin  r.  Rodman,  8  N.  C.  194,  9 
Am.  Dec.  630. 

South  Carolina. —  Fernandez  V.  Lewis,  1 
McCord  (8.  C.)  322. 

United  S(o(e«.— Cox  v.  New  York  Nat. 
Bank,  100  U.  S.  704,  26  L.  ed.  739;  Wallace 
r.  Agry,  5  Mason  (U.  S.)  118,  29  Fed.  Cas. 
No.  17,007,  4  Maaon  [U.  S.)  336,  29  Fed. 
Cas.  No.  17,096. 

L'nfflond.— MulJick  c.  Radakisaen,  2  C.  L.  R. 
1664,  9  Moore  P.  C.  46,  14  Eng.  Reprint  215; 
Dixon  t.  Nuttall,  1  C.  M.  &  R.  307,  C  C.  ft  P. 
320,  3  L.  J,  Exeh.  2B0,  4  Tjiw.  1013,  25 
E.  C.  L.  453;  Muilman  v.  D'Eguino,  2  H.  Bl. 
e«5;  Thorpe  v.  Booth,  R.  ft  M.  388.  21  E.  C.  L. 
TT6;  Holmes  v.  Kerrlson,  2  Taunt.  323,  U 
Rev.  Rep.  694. 

Se«  7  Cent,  Dig.  tit.  "Bilb  and  Notes," 
I  1055. 

[IV,  A] 


Where  a  bill  ia  presented  to  the  drawee 
and  there  ie  an  asreeniHit  te  «KBin  present  it 
a  new  demand  is  necessary.  Case  e.  Burt,  15 
Mich.  82. 

70.  Alabama. —  Evans  t.  Bridges,  4  Port 
(Ala.)   348. 

Georgia. —  Daviea  c.  Byrne,  10  Ga.  320. 

Kenlueky.—  I«.ndrum  e,  Trowbridge,  2 
Mete.  (Ky.)  281;  Taylor  c.  Illinois  Bank,  7 
T.  B.  Mon.   (Ky.)   576. 

Louisiana. —  Commercial  Bank  r.  Perry,  10 
Rob.  (La.)  ei,  43  Am.  Dec.  168;  Croeby  f. 
Morton,  13  La.  367.  But  see  Wolfe  c.  Jew- 
ett,  10  La.  383.   ' 

liasaachufeitg.-— F^ll  River  Union  Bank 
V.  Willard.  6  Mete.  (Uase.)  21S,  holding  thai 
in  such  case  even  an  a^treement  not  to  pre- 
sent for  acceptance  before  the  day  fixed  for 
maturity  will  not  discharge  the  indoraer. 

Miaaisaippi. —  Carmichael  c.  Pennsylvaoii 
Bank,  4  Uow.  (Miss.)  567,  36  Am.  Dw. 
408. 

Miaaouri.—  Glasgow  v.  Copeland,  8  Mo. 
208. 

A'eio  Yort.— Plato  c.  Reynolds,  27  N.  T. 
580;  Allen  c.  Suydam,  20  Wend.  (N.  Y.)  321. 
32  Am.  Dec.  555. 

Ohio.—  Walker  v.  Stetson,  19  Ohio  St.  400, 
2  Am.  Rep.  405. 

Fennaylvania. —  Bouse  v.  Adams,  48  Pa.  SL 
261,  86  Am.  Dec.  583. 

Vemiont. —  Benuiugton  Bank  v.  Raymoid, 

12  Vt.  401. 

United  Htatea. —  Townsley  v.  Siunrall.  i 
Pet.  (U.  S.)  170,  7  L.  ed.  386;  Waahingtop 
Bnnk  e.  Triplett,  1  Pet.  (U.  S.)  25,  7  L.  ed. 
37. 

England. —  Philpot  V.  Brrant,  4  Bing.  717, 

13  E.  C.  L.  708.  3  C.  ft  P.  244,  14  E.  C.  L 
549,  6  L.  J.  C.  P.  O.  S.  182,  29  Rev.  Rep.  710: 
On  V.  Maginnis,  7  East  359.  3  Smith  K.  a 
328 ;  O'Keefe  v.  Dunn,  1  Marah.  613,  fl  Tannt 
305.  16  Rev.  Rep.  323,  1  E.  C.  L.  626  [afftrmal 
ill  5  M.  ft  S.  282,  17  Rev.  Rep.  320} ;  Goodil 
V.  Dolley,  1  T.  R.  712,  I  Rev.  Rep.  372. 

Canada. —  Richardson  t>.  Daniels,  6  U.  C. 
Q.  B.  0.  S.  671. 

See  7  Cent.  Dig.  tit,  "  Bilb  and  Notes," 
}   1055. 

A  pcatdated  draft  payable  at  siKht  is  in 
effect  a  bill  payable  at  a  day  certain.  Ke* 
York  Iron  Mine  v.  Citizens'  Bank,  44  MicIl 
344.  6  N.  W.  823.  where  Cooley,  J.,  dirtio- 
guishes  as  to  this  point,  between  a  poetdiled 
hill  of  exchange  and  a  hill  payable  at  a  M^ 
lain  time  after  date. 

71.  Bachellor  v.  Priest,  12  Pick.  (Msh.) 
399. 
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I  clieclc  vhicb  is  pftyable  on  demand  need  not  be  presented  to  tbe  drawee  for 
acceptance.'* 

B.  Manner  of  Presentment.  The  bill  should  be  exhibited  to  the  drawee 
vbea  it  is  presented  for  acceptance,'"  although  this  is  not  absolutely  necessary," 
and  the  presentment  must  be  absolute  and  final.  It  cannot  for  instance  be 
preseuted  and  withdrawn  with  an  ofEer  to  call  again  on  the  following  day." 
Each  part  of  a  set  of  two  or  more  parts  need  not  be  presented.'* 

C.  By  Whom  Hade.  Presentment  should  be  made  by  the  rightful  holder 
or  his  aeent,"  but  if  it  is  presented  by  a  wrongful  holder  the  acceptance  will  be 
for  the  benefit  of  the  rightful  holder."  Tlie  fact  that  the  holder  is  a  mere  agent 
for  the  real  owner  does  not  dispense  with  the  necessity  for  presentment,"  and  in 
the  United  States,  as  in  foreign  conntries,  presentment  is  generally  made  by  a 
notary  public  as  agent  for  the  holder  or  whom  it  may  concern." 

D.  TO  Whom  Hade.  Presentment  for  acceptance  should  be  made  to  tbe 
drawee  or  his  authorized  agent,*'  or  to  the  person  named  in  the  bill  as  drawee  in 
case  of  need  {an  iesoin),  if  the  drawee  cannot  be  found^  or  refuses  to  accept  it.^ 
If  the  bill  is  drawn  on  a  partnership,  presentment  to  any  one  of  the  firm  is 
sufficient,**  but  if  there  are  several  drawees  who  are  not  partners  presentment 
iDuet  be  made  to  each  one  of  them,"  unless  one  has  authority  to  accept  or  to 
refuse  acceptance  for  all.**  If  the  drawee  is  dead  presentment  must  be  made  to 
liis  personal  representative ;  if  bankrupt  to  him  or  his  trustee."    If  no  drawee  is 


73.  Champioa  v.  Qordon,  70  Pa.  St.  474, 
lb  Am.  Rep.  081  (a  postdated  check)  ;  Mar- 
tin V.  Baile;,  4  Am.  L.  Reg.  032. 

73.  Fait  Biver  Union  Bank  v.  Willard,  5 
}Setc   (Mass.)   210. 

It  may  be  indoMd  in  «  letter  to  the  drawee 
and  acceptance  refused  by  letter.  Carmicbael 
0.  Pennaylvania  Bank,  4  How.  (Miss.)  607, 
35  Am.  Dec.  409. 

The  acceptance  of  a  Mil  ot  ordet  ia  proof 
of  a  due  presentnient  for  acceptance.  Edaon 
V.  ¥alUi,  22  N.  H.  183. 

74.  Burlington  First  Nat.  Bank  t>.  Hateh, 
7S  Ho.  13  {holding  that  it  is  a  eufficient  pre- 
ttntinent  if  the  notary,  on  demanding  ac- 
wptance,  has  the  bill  ready  to  produce  if 
called  for)  ;  Fisher  v.  Beckwith,  19  Vt.  31, 
U  Am.  Dec.  1^  (holding  that  it  ie  enough 
if  tbe  drawee  is  enabled,  by  seeing  the  bill  or 
otherwise,    to   give    an    intelligent    answer). 

75.  Case  v.  Burt,  \5  Mich.  S2. 

79.  Walsh  V.  Blatchley,  6  Wis.  422,  70  Am. 
Dec.  469;  Downea  v.  Church,  13  Pet.  (U.  8.) 
2DS,  10  L.  ed.  127. 

77.  It  should  be  "  by  or  on  behalf  of  the 
holder."  Neg.  Instr.  L.  i  242;  Cal.  Civ.  Code, 
i  8180;  Bills  Exch.  Act,  |  41. 

78.  Chitty  Bills  311. 

78.  Walker  v.  SUte  Bank,  9  N.  Y.  682. 

Where  an  agent  neglects  to  make  due  pte- 
■entment  for  acceptance  he  is  liable  to  his 
principal  in  damages.  Meadville  First  Nat. 
Bank  D.  New  York  Fourth  Nat.  Bank,  77 
N.  Y.  320,  33  Am.  Rep.  018;  Van  Wart  e, 
Woolley,  3  B.  A  C.  438,  10  E.  C.  L.  204,  5 
D.  4  R.  374.  3  L.  J.  K.  B.  O.  S.  61,  M.  4  M. 
620,  22  E.  C.  L.  S7S,  R.  4  M.  4,  21  E.  C.  L. 
690.  See  also  Badks  Aim  BAKEiiia,  6  Cvc. 
609,  note  BO. 

Effect  of  principal's  death. — An  agent's  au- 
thority to  make  presentment  for  acceptance 
ends  like  any  other  agency  with  the  deaUi  of 
[48] 


hie  principal  and  a  presentment  after  that 
time  will  not  be  gooa.  Gale  v.  Tappan,  12 
N.  H.  146,  37  Am.  Dec.  194. 

SO.  In  some  states  this  is  provided  for  by 
statute  and  in  some  presentment  by  the  no- 
tary's clerk  is  sufficient.  Lee  P.  Buford,  4 
Mete.  (Ky.)  7;  Schuchardt  c.  Hall,  30  Md. 
690,  11  Am.  Rep.  614. 

81.  Sharpe  v.  Drew,  fl  Jnd.  281;  Schu- 
chardt r.  Hall,  30  Md.  690,  II  Am.  Rep.  514; 
Wiseman  v.  Chiappella,  23  How.  (U.  S.)  368, 
16  L.  ed.  468;  Cheek  p.  Roper,  5  Esp.  176. 
See  also  Neg.  Inatr.  L.  f  242 ;  Cal.  Civ.  Code, 
1  8186;  Bills  Exch.  Act,  f  41. 

The  agent  to  whom  presentment  is  made 
mnst  be  shown  to  be  the  drawee's  agent,  but 
this  may  be  shown  by  parol.  Stainback  v. 
SUte  Bank,  11  Gratt.  (Va.)  209;  Nelson  v. 
Fotterall,  7  Leigh  (Va.)  179.  It  is  sufficient 
where  defendants  were  merchants  having  a 
counting-room  and  tbe  notary  certified  that 
hp  bad  "  presented  the  draft  to  a  clerk  of  the 
drawees  at  their  office,  said  drawees  not  being 
in,  and  demanded  acceptance  thereof,  and  was 
answered  that  the  same  would  not  be  ac- 
cepted." Whaley  v.  Houston,  12  La.  Ann. 
6S6;  Stainback  v.  State  Bank,  II  Gratt.  (Va.) 
269. 

82.  Chitty  Bills  311;  Story  Bills,  i  220. 
See  also  Cal.  Civ.  Code,  g  8188. 

88.  I  Edwards  Bills  4  N.  S  500;  Story 
Bills,  I  229. 

84.  Mt.  Pleasant  Branch  State  Bank  t>. 
McLeran,  26  Iowa  3O0;  Qates  v.  Beecher,  60 
N.  Y.  618,  19  Am.  Rep.  207  {although  pre- 
viously dissolved  by  bankruptcy). 

85.  Union  Bank  v.  Willis,  8  Mete.  (Mass.) 
604.  41  Am.  Dec.  541. 

86.  Neg.  Instr.  L.  t  242;  Bills  Eich.  Act, 
I  41.    But  see  Cal.  Civ.  Code,  i  8187. 

87.  N^.  Inatr.  L.  |  242;  Bills  Exch.  Act, 
141. 

[IV.  D] 
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named  in  tlie  bill  presentment  may  be  made  to  the  perBon  addreeeed  bv  the 
drawer  in  his  letter  of  advice." 

E.  Time  For  Presentment—I.  host  Be  Within  Busomable  Tihb  — a.  Rnie 
Stated.  Presenttnent  for  acceptance  need  not  be  made  immediately  on  receipt 
of  tlie  bili,"  bat  aliould  be  made  within  a  reasonable  time  after  its  date." 

b.  What  Is  Seasonable  Time."  What  is  a  reasonable  time  mnst  be  deter- 
mined by  all  the  circnmatances  of  the  porticnlar  case,"  among  which  are  t)ie 


88.  Oraj  c.  Milner,  3  Moore  C.  P.  90,  2 
BUrk.  336,  3  E.  C.  L.  434,  8  Taunt.  739,  4 
E,  C.  L.  301,  21  Rev.  Rep.  626. 

89.  Muilnian  p.  D'Eguino,  2  H.  BL  E06; 
Fr?  <e.  Hill,  7  Taunt.  3S7,  IB  Bct.  Rep.  512, 
2  K.  C.  L.  417. 

It  may  even  be  postpoiwd  tutll  tlw  bill 
matnrM  by  an  agreement  with  the  drawer 
unknown  to  bU  accommodation  indOTBer, 
without  discharging  the  indorser.  Fall  River 
Union  Bank  c.  Willard,  h  Mete.  (MaM.)  216. 
See  also  N%.  Inatr.  L.  |  244;  Billi  Exdi.  Act, 
j  39. 

80.  itaftama.—  Knott  e.  Venable,  42  Ala. 
186. 

Jndianii. —  Engliah  v.  Indiana  Asbuir  Uni- 
versity, 6  Ind.  437;  Dumont  v.  Pope,  7  Blackt. 
(Ind.)   367. 

Lo»i«i<ina. —  Richardson  v.  Fenner,  10  La. 
Ann.  699;  Bolton  c.  Harrod,  9  Mart  (La.) 
326,  13  Am.  Dec.  306. 

ia»aath\neU».—  Prescott  Bank  u.  Caverly, 
7  Gray  (Mass.)  217,  66  Am.  Dec.  473;  Field 
c.  Nickerson,  13  Masa.  131. 

Mithigim. —  Phfcniz  Ins.  Co.  v.  Allen,  11 
Mich.  601,  83  Am.  Dec.  768.  But  the  rule  of 
the  law  merchant  as  to  reasonable  time  doe« 
not  apply  to  non- negotiable  paper.  Briggs  f. 
Parsons,  39  Mich.  400. 

•MUaouH. —  Fugitt  t-,  Nixon,  44  Mo.  295. 

A'eio  York. —  Elting  v.  BrinkerhoS,  2  Hall 
(N.  Y.)  459;  Vantrot  c,  McCuIloch,  2  Hilt. 
{N.  Y.)  272;  Aymar  v.  Beers,  7  Cow.  (N.  Y.) 
TOE,  17  Am.  Dec.  538;  Gowan  t>.  Jackson,  £0 
Johns.  (N.  Y.)  176;  Robinson  v.  Ames,  20 
Johns.  (N.  ¥.)   146,  II  Am.  Dec.  259. 

South  Carolina. —  Fernandez  v.  Lewis,  1 
McCoTd   (8.  C.)  322. 

feoiM.— Nichols  V.  Blackmore,  27  Tex.  586; 
Chambers  t>.  Hill,  26  Tex.  472;  Jordan  v. 
Wheeler,  20  Tex.  698. 

Wat  Fir^inta. —  Thomburg  v.  Emmons,  23 
W.  Va.  325. 

Unitfd  States. —  Wallace  v.  Agry,  6  Maaon 
(U.  8.)  118,  29  Fed.  Caa.  No.  17,097,  4  Mason 
(U.  S.|  336,  29  Fed.  Cas.  No.  17.096. 

England. — Mullick  V.  Badakissen,  2  C.  L.  R. 
1664,  9  Moore  P,  C.  46,  U  Eng.  Reprint  215; 
Muilman  i-.  D'Eguino,  2  H.  Bl.  665 ;  Straker 
V.  Graham,  4  M.  *  W.  721 ;  Fry  v.  Hill,  7 
Taunt  397,  18  Rev.  Rep.  512,  2  E.  C.  L.  417. 

91.  Whether  qnestion  of  law  or  fact  tee 
infra,  XIV,  F  [8  Crc.]. 

92.  Connecticut. —  Lockwood  t>.  Crawford, 
18  Conn.  361. 

Louitiatia. —  Richardson  v.  Fenner,  10  La. 
Ann.  699. 

itaasachusetta. —  Frescott  Bank  r.  Caverly, 
7  firsy  (Mass.)   217,  66  Am.  Dee.  473. 

J/>s8our>.— Linville  c  Welch,  29  Mo.  203. 
[IV,  D] 


Sew  York.—  Vantrot  r.  HcCulloch,  2  Hilt 
(N.  y.}  272. 

South  Carolina. —  FernandeE  C.  Lewis,  1 
MeCord  (S.  C.)  322. 

Tesat.—  Jordan  v.  Wheeler,  20  Tex.  898. 

United  State*.—  Wallace  v.  Agry,  G  Mtson 
(U.  S.)  118.  29  Fed.  Cas.  No.  17,097,  4  Uaion 
(U.  S.)  336,  29  Fed.  Cas.  No.  17,096. 

England.—'  Mellish  v.  Rawdon,  9  Bing.  416, 
2  L.  J.  C.  P.  29,  2  Moore  t  S.  570,  23  E.  C.  L 
640;  Muilman  v.  D'Eguino,  2  H.  BL  565. 

If  the  drawee  ia  absent  from  hii  reildence 
and  no  one  there  is  anthorlied  to  ansver  far 
him,  the  holder  may  wait  a  reasonable  time 
for  his  return  before  protesting  it  tor  aOD' 
acceptance,  without  thereby  releasing  indozv- 
ers.  Wiseman  v.  Chiappella,  23  How.  (U.S.) 
368,  16  L.  ed.  466. 

The  time  woa  held  reaaanable  in  the  fol- 
lowing toses: 

foioo. —  Tryon  c.  Oxley,  3  Gr«ene  (lowil 
280,  seven  days  —  between  parties  in  bsdk 
county. 

Matsachuaeitt. —  Oxford  Bank  c.  Daiis,  4 
Cush.  (Mass.)  168  (five  months  after  date  — 
bill  payable  in  six  months  from  date) ; 
Bachellor  v.  Priest,  12  Pick.  (Mass.)  399 
(two  mouths  after  date  and  two  months  be- 
fore maturity). 

New  York. — Aymar  v.  Beers.  7  Cow.  (?J.  Y.) 
703,  17  Am.  Dec.  538  (twenly-nine  da.va  — 
between  places  three  hundred  miles  apart  sad 
holder  making  the  journey  in  ill  health); 
Gowan  v.  Jackson,  20  Johns.  (N.  Y.)  176 
i  six  months  —  bill  drawn  in  Antigua  on  Lon- 
don, payable  ninety  days  after  sight) ;  Kob- 
inson  V.  Ames,  20  Johns.  (N.  Y.)  146,  11  Am. 
Dec.  259  (seventy-five  days  after  date  — bill 
drawn  in  Georgia  on  New  York,  psjable 
sixty  days  after  sight). 

Tearas. —  Jordan  v.  Wheeler,  20  Tei.  698, 
three  months  after  date  ^  bill  drawn  in  Ohio 
on  Louisiana  and  transferred. 

United  Slate*. —  U.  S.  c.  Barker,  1  Paiie 
(U.  S.)  168,  24  Fed.  Caa.  No.  14,517,  thre^ 
months   after   date  —  pending   War  of   1811 

Engliind. —  Mellish  t:  Rawdon,  9  Bing.  416, 
2  L.  J.  C.  P.  29,  2  Moore  4  S.  570,  23  E.  C.  L 
640  (Ave  months  after  date  —  bill  drawn  at 
Rio  Janeiro  on  London,  payable  sixty  daj') 
afler  sight)  ;  Muilman  c.  D'Eguino,  2  U.  Bl. 
565  (seven  months  after  date  —  bill  drawn  in 
London  on  Calcutta);  Godfrajr  r.  Coulmas, 
13  Moore  P.  C.  II,  15  Eng.  Repnnt  5  (thirty- 
seven  days  after  date  —  bill  drawn  in  Island 
of  Jersey  on  London,  payable  three  days  after 
sight), 

Th«  delay  was  held  tmreaHBabU  in  the 
following  cases: 
Indiana. —  Dumont  f.  Pope,  7  Blscl£f.(Ind.) 
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circalation  of  the  bill,"  the  character  of  the  bill,**  tlie  local  usage  of  the  drawee's 

S'ac©  of  busiDeBB,**  flnctuatin};  excbanKe,"*  means  of  communication,"  tlie  sudden 
Dees  of  the  holder,"  the  outbreak  of  war,"  or  the  loss  of  the  bil! ; '  but  it  is  not 
in  general  affected  by  tlie  solvency  or  insolvency  of  either  party.' 

2.  Must  Bb  Within  Bdsiness  or  Usdal  Hours,     If  presentment  iyt  acceptance 


3S7  (thirty  di,78  —  between  places  in  uin« 
■tste  Itsa  tbsu  thirty  miles  apart)  ;  Aagaletoa 
V.  Meridian  Nat.  Bank,  4  Ind.  App.  673,  31 
N.  E.  3S8  (two  montba  —  when  it  could  have 
been  done  by  mail  in  ten  dajs). 

iftoAJjTan. —  Twenty-one  days  —  to  obtain 
ezplanation  of  purpose  in  making  draft  pay> 
able  "  in  current  funds."  Phomix  Ins.  Co.  c. 
Gray,  13  Mich.  101;  Phisnix  Ins.  Co.  v.  Allen, 
II  Mich.  601,  83  Am.  Dec.  7G6. 

if issourt. —  Salisbury  c.  Renick,  44  Mo. 
554. 

tiehrntka. — Collingwood  cMerchants'  Bank, 
15  Nebr.  118,  17  N.  W.  359,  ten  weeks  — be- 
tween Nebraska  and  New  York,  with  condi- 
tion for  return  of  draft  if  not,  used  for  a  spe- 
cific purpose. 

iVete  York.—  Elting  e.  BrinkerbofT,  2  Hall 
(N.  Y.)  459  (six  years)  ;  Vantrot  i-.  McCul- 
lorh,  2  Hilt.  (N.  Y.)  272  (ten  days  — draft 
drawn  in  Ohio  on  New  York)  ;  Allen  ».  Suy- 
dam,  20  Wend.  (N.  Y.)  321,  32  Am.  Dec.  655 
[rvrersin^  17  Wend,  (N.  ¥.)  368,  eeventeen 
days]. 

South  Carolina. —  Fernandez  r.  Lewis,  1 
UcCord  (S.  C.)  322,  seventy-five  days  — be- 
tween Charleston  and  New  York, 

TexoM. —  Nichols  v.  Blackmore,  27  Tex.  GSS 
(forty-seven  daya  —  between  places  in  same 
sUte)  ;  Chambers  v.  Hill,  26  Tex.  472  (two 
and  a  half  years). 

Weit  ytrginto.— Thomburg  v.  Enunous,  23 
ff.  Va.  325. 

Wiaconaitt.—  AlUn  P.  Bldred,  50  Wis.  132, 

6  S.  W.  586  (one  year)  ;  WaUh  v.  Dart,  23 
Wis.  334,  09  Am.  Dec.  177  {fourteen  days- 
sight  draft  on  New  York  drawn  in  Wiscon- 

United  Statet. —  Olshausen  e.  Lewis,  I  Biss. 
(U.  S.)  419,  18  Fed.  Cas.  No.  10,507,  thirty 
days —  draft  drawn  in  St.  Louis  on  Chicago. 
93.  Thus  a  delay  might  be  laches,  if  the 
bill  remained  in  the  hands  of  the  payee,  and 
otherwise  if  it  was  circulating.  Richardson 
f.  Fenner,  10  Ia.  Ann.  599;  Bolton  c.  Har- 
rod,  9  Mart.  (La.)  328,  13  Am,  Dec.  306; 
Jordan  v.  Wheeler,  20  Tex.  898:  Wallace  e. 
Agry.  6  Mason  (U.  S,)  118,  29  Fed.  Cas.  No. 
17.097,  4  Msaon  (U,  S.)  330,  29  Fed.  Cas. 
No.  17,096;  Mellish  r.  Rawdon,  S  Bing.  416, 
2  L.  J.  C.  y.  20,  2  Moore  4  S.  570,  23  E.  C.  L. 
640:  Muilnan  v.  D'Eguino,  2  H.  Bl.  506; 
Stroker  r.  Graham,  4  M.  4  W.  721. 

As  long  as  it  is  kept  in  dicnlatiou  its  pre- 
sentment for  acceptance  may  be  deferred, 
whether  a  foreign  (Wallace  v.  Agry,  6  Mason 
|U.  S.)  118,  29  Fed.  Caa.  No.  17.097.  4 
Mason  [U.  S.)  336,  29  Fed.  Caa.  No.  17,096; 
Guupy  c.  Harden,  Holt  N.  P.  342,  3  E.  C.  L. 
139,  2  Marsh.  454,  7  Taunt.  159,  2  E.  C.  L. 
306.  17  Rev.  Bep.  478)  or  inland  (Fry  v.  Hill, 

7  Taunt.  397,  18  Bev.  Rep.  512,  £  E.  C.  I.. 


417]  bill;  and  thia  haa  been  held  to  be  so 
after  a  delay  of  ten  weeks  (Bolton  ».  Harrod. 
9  Mart.  (Ia.)  326,  13  Am.  Dec,  300),  three 
months  (Boyea  v.  Joseph,  7  U.  C.  Q.  B.  505), 
or  even  after  eix  months  (Gowan  V.  Jackson, 
20  Johns.  (N.  Y.)  176]  in  the  case  of  a  for- 
eign bill  and  after  a  delay  of  four  days 
(Sbute  c.  Robins.  3  C.  4  P,  80,  M.  4  M.  133, 
14  E.  C.  L.  460),  three  days  (Frescott  Bank 
V.  Caverly,  7  Gray  (Maaa.)  217,  86  Am.  Dec. 
473),  ten  days  (Muncy  Borough  School  Diat. 
c.  Com.,  84  Pa.  St.  4S4),  and  eleven  days 
(National  Newark  Banking  Co.  c.  Erie  Sec- 
ond Nat.  Bank.  63  Pa.  St.  404)  in  the  case 
of  an  inland  bill.  Contra,  a  delay  of  thirty- 
five  days  in  the  case  of  an  inland  bill  (Mon- 
telius  V.  Charles,  76  lU.  303)  and  three 
months  in  disregard  of  frequent  mails  in  the 
case  of  a  foreign  bil!  (Straker  c.  Graham,  4 
M,  AW.  721). 

84.  Sbute  c.  Robins,  3  C.  4  P,  80,  M.  4  M. 
133,  14  E.  C.  L.  460. 

65.  Montelius  v.  Charles,  76  III.  303 ;  Nich- 
oIn  t>.  Blackmore,  27  Tex.  686;  Jordan  c. 
Wheeler,  20  Tex.  698;  Wallace  v.  Agry,  5 
Mason  (U.  S.)  118,  29  Fed.  Cas.  No.  17,087, 
4  Mason  (O.  S.)  336,  29  Fed.  Cas.  No. 
17,096;  Mellish  v.  Rawdon,  9  Bing.  416,  2 
L.  J.  C.  P.  29,  2  Moore  4  S.  570.23  E.  0.  L. 
840;  Shute  v.  Robins,  3  C.  4  P.  80,  M.  4  M. 
!33,  14  E.  C.  L.  480. 

96.  Mellish  t.  Rawdon.  9  Bing.  41S,  2  L.  J. 
C.  P.  29,  2  Moore  &  S.  570,  23  E.  C,  L.  640; 
Mullick  V.  Radakissen,  2  C.  L.  R.  1664,  9 
Moore  P.  C.  46,  14  Eng.  Reprint  215. 

97.  Richardson  r.  Fenner,  10  La.  Ann.  599; 
Nichols  V.  Blackmore,  27  Tex.  586. 

Delay  in  the  mail  may  aUo  be  considered 
(Walsh  V.  Blatchley,  6  Wis.  422,  70  Am.  Dec. 
460),  but  this  doea  not  apply  to  a  case  where 
there  was  laches  before  the  delay  of  the  mail 
(Walah  V.  Dart,  23  Wis.  334,  99  Am.  Dec, 
177)  or  where  the  delay  occurs  in  the  return 
of  a  bill  sent  for  payment  to  the  wrong  place 
bv  mistake  (Schofield  v.  Bayard,  3  Wend. 
(N.  Y.)   488). 

98.  Aymar  v.  Beera,  7  Cow.  (N.  Y.)  706, 
IT  Am,  Dec.  638. 

99.  Durden  t:.  Smith,  44  Miss.  648 ;  Dunbar 
f,  Tyler,  44  Miss.  1 ;  U,  S.  r.  Barker,  1  Paine 
(U.  S.)  166,  84  Fed.  Cas.  No.  14,517;  Pa- 
tience c.  Townley,  2  Smith  K.  B.  223,  li  Rev, 
Rep.  711. 

1.  Abom  c.  BoBworth,  1  R.  I,  401 ;  Browne 
V.  Depau,  Harp.  (S.  C.)  251  (the  loss  of  one 
part  and  its  acceptance  and  payment  on  a 
forged   indorsement  of  the  payee's  name). 

a.  Mullick  V.  Radakissen,  2  C.  L.  R.  1664, 
D  Moore  P.  C.  46,  28  Eng.  L.  4  Eq.  86,  14 
Eng.  Reprint  215 ;  Carter  v.  Flower,  4  D.  4  L. 
G£»,  11  Jur.  313,  16  L.  J.  Eich.  190,  16 
M.  4  W,  743. 


[IT.  E.  2] 

Digitized  byGoOgIC 


756    [7  eye.]  COMMERCIAL  PAPER 

u  made  at  the  drawee's  place  of  bneineBs  it  elionld  be  made  in  bneiness  boots;* 
if  made  at  hiB  residence  it  moBt  be  witbia  neual  bonre  to  be  determined  bj  the 
local  cnstom/     It  shonld  be  made  on  a  bnainesa  day  as  well  as  in  a  business  bonr.' 

F.  Place  For  Presentment.  If  tlie  drawee's  place  of  bnsinesa  or  residence 
is  known  presentment  for  acceptance  slioiild  be  made  there,*  bnt  presentment  at 
either  place  is  snflicient,  although  thejr  may  be  in  different  towns/  Where  there 
is  no  place  of  business  and  the  residence  has  been  changed,  the  liolder  must  use 
due  diligence  to  find  his  actual  residence,"  but  the  bill  may  be  treated  as  disiiou- 
ored,  if  the  drawee's  residence  in  default  of  a  place  of  business  cannot  be  ascer- 
tained.' So  if  the  bill  is  addressed  to  .a  place  where  he  never  resided  and  the 
residence  or  place  of  business  cauoot  be  ascertained  "^  or  has  been  abandoned  "  and 
closed  up.**  If  the  bill  designates  a  place  of  payment  and  the  drawee's  residence 
or  place  of  business  is  not  known,  the  bill  may  be  presented  for  acceptance  at  tlie 
place  of  imyment." 

0.  Excuse  and  Waiver.  PresentmeDt  for  acceptance  is  unnecessary  where 
acceptance  is  waived,"  after  an  anconditional  agreement  for  acceptance  which  is 
in  effect  an  acceptance,"  and  in  certain  cases  provided  by  statute  \  '*  but  preeent- 

3.  Nelson  v.  Fotterall,  7  Leigh  (Va.)  1T9; 
Parker  v.  Qordon,  7  East  38S,  6  Eap.  41,  3 
Smith  K.  B,  368,  9  Rct.  Rep.  648;  Elford  v. 
Teed,  1  M.  &  S.  M;  Uttley  p.  Milla,  4  T.  R. 


170. 

4.  And  not  in  genera.)  at  a  la.t«  hour,  after 
the  famil;  has  retired  for  the  night  (Dana  v. 
Sawder,  22  Me.  344,  39  Am.  Dec.  574),  on- 
kss  an  answer  is  then  obtained  from  a  duly 
authorized  person  (Henry  v.  Lee,  2  Chit. 
124.  16  E.  C.   L.  644;  Oamett  c.  Woodcock, 

0  M.  &  S.  44,  1  SUrk.  475,  18  Rev.  Rep.  299, 
2E.  C.  L.  192). 

fi.  Neg.  Inntr.  L.  \\  242,  243;  Cal.  CIt. 
Code,  f  81S6;  Bills  Excb.  Act,  %  41. 

Under  the  Saturday  half-holiday  law  of 
New  York  proriding  that  demand  of  accept- 
ance of  commercial  paper  not  paid  before 
noon  of  that  day  may  be  made  on  the  next 
Bucceedinf;  secular  dav,  a  sight  draft  received 
on  Friday  and  preaented  to  the  drawee  Satur- 
day forenoon,  and  at  his  request  again  pre- 
sented on  Monday,  is  duly  presented.  Syl- 
vester p.  Crohan,  138  N.  Y.  494,  34  N.  E.  273. 
63  N.  Y.  St.  113  [a/prmitist  63  Hun  (N.  Y.) 
609,  18  N.  Y.  Suppl.  546,  45  N.  Y.  St. 
320]. 

6.  Although  the  bill  is  made  payable  In 
anoMier  city  with  no  designation  of  a  par- 
ticular addreaa  in  that  city.  Boot  v.  Frank- 
lin, 3  Johns.  (N,  Y.)  207;  Mason  v.  Franklin, 
3  Johns.  (N.  Y.)  202. 

7.  Story  Bills.  \  236. 

8.  Hine  r.  ADely,  4  B.  &  Ad.  624,  2  L.  J. 
K.  B.  105,  1  N.  4.  M.  433,  24  E.  C.  L.  276; 
Beveridge  r.  Burgis,  3  Campb.  262.  13  Rev. 
Rep.  798;  Bateman  o.  Joseph.  2  Campb.  469, 
12  Eaat  433,  11  Rev.  Rep.  443;  Browning  v. 
Kinnear,  Gow  91,  6  E.  C.  L.  979;  Collins  f, 
Butler.  2  Str.  1087. 

g.   1   Caniel  Neg.   Instr.  429;   Story  Bills, 

1  23S. 

10.  Wolfe  p.  Jewett,  10  La.  383. 

11.  Wolfe  ti.  Jewett,  10  I^.  383;  RatcHff 
V.  Planters'  Bank,  2  Sneed  (Tenn.)  425; 
Anonymous,  1  Ld.  Raym.  743. 

18.  Ratcliff   r.    Plantera'    Bank,    2    Sneed 
[IV.  E,  2] 


276. 

13.  Wolfe  c.  Jewett,  10  La.  383. 
If  a  bill  ia  payable  at  the  bankdns-hgue 

of  a  firm  in  London  presentment  at  the  clear- 
ing-house is  ButBcient.  Reynolds  v.  Chettlc,  I 
Campb.  506. 

14.  Liggett  c.  Weed,  7  Kan.  273;  DfM?n 
».  Milne,  10  1a.  Ann.  324 ;  English  e.  Wall, 
12  Rob.  (La.)  132;  Webb  c.  Meani,  45  Pa.  St 
222;  Carson  r.  Russell,  26  Tei.  452. 

It  may  be  waived  by  worda  that  in^y 
rather  than  express  such  waiver.  Bagler  r. 
Buziell.  19  Me.  99  (an  indorsement  "  accoiut- 
able  in  eight  months  from  .  .  .  date  ") ;  Bf*i 
V.  Arnold.  IS  Me.  251  (an  indorsement,  "Wil 
liam  Arnold,  Holden"). 

Waiver  of  notice  of  proteat  la  not  a  waira 
of  presentment.  Bumham  c.  Webster,  17  Mp. 
50;  DHnkwater  t.  Tebbetts.  17  Me.  16. 

16.  Maas  P.  Montgomery  Iron-Works.  !" 
Ala.  323,  6  So.  701 ;  Whilden  v.  Mercliinl^. 
etc.,  Nat.  Bank,  64  Ala.  I,  38  Am.  Rep.  I. 

A  teleeram  authoridnK  a  draft  payable  > 
certain  time  after  sight  will  not  dispense  "itt 
its  presentment  for  acoeptance.  AlieatOTTi 
Nat.  Bank  c.  Kimes,  4  Wkly.  Notes  Cis. 
(Pa.)   401. 

16.  The  Negotiable  Inatmments  Lav,  ac- 
tion 245,  provides  that  "  presentment  (or  l^ 
ceptance  ia  excused  and  a  bill  may  be  tnatd 
oa  dishonored  by  non-acceptance  in  either  >' 
the  following  cases:  1.  Where  the  dravN  i.' 
dead,  or  has  absconded,  or.  is  a  fictitious  prr- 
Bon  or  a  person  not  having  capacity  to  pm- 
tract  by  bill;  2.  Where  after  the  eterci«  <^ 
reasonable  diligence,  presentment  cannot  t* 
made;  3.  Where,  although  presentment  bi-* 
been  irr^ular,  acceptance  has  been  refund  °° 
Bome  other  ground."  See  also  Cal.  Civ.  Codr. 
\\  8219.  8220. 

The  BlUs  of  Exchange  Act,  section  41.  *ii> 
to  these  "(3)  The  lact  that  the  holder  bJ 
reason  to  believe  that  the  bill,  on  prNa>- 
ment,  will  be  dishonored  does  not  eieuM  pn- 
sentment." 
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ment  for  acceptance  is  necessary  althongli  the  bill  is  drawn  b;  the  drawer  on  bim- 
gelf;"  aUhongb  tbe  drawer  liaa  notitied  the  drawee  not  to  accept  the  bill,'*  and 
although  a  particular  pUce  of  pajment  is  designated." 


V.  Acceptance." 

A.  In  General  —  l.  Hatdrb  op.     Acceptance  ii 


1  agreement  on  the 


lart  of 
the  drawee  of  a  bill  to  pay  it  according  to  its  terms  when  dne."  ft  is  an 
agreement  to  pay  the  bill  in  money  ^  and  at  the  place  of  payment  named  in  the 
bill."  By  naming  a  bank  or  banker's  office  as  the  place  oi  payment  the  accepter 
makes  the  banker  his  agent  with  autliority  to  make  payment  on  hie  belialf.^  If 
tlie  acceptance  be  a  general  acceptance  of  a  conditional  order  it  binds  the  accepter 
to  pay  according  to  the  conditions  and  not  otherwise.*' 


17.  Kaakaski»  Bridge  Co.  0.  Shannon,  6 
lU.  15. 

But  a  blU  drawn  by  one  corporation  officer 
on  another  in  its  businesa  doea  not  require 
to  be  presented  for  acceptance.  Haaef  c. 
White  Pigeon  Beet  Sugar  Co.,  1  Dougl. 
(Mich.)   193. 

IS.  Hill  p.  Heap,  D.  4  E.  N.  P.  57.  26  Rev. 
Bep.  791 ;  Prideaux  c.  Collier,  8  Starli.  67, 
3  E.  C.  L.  316.  Contra,  Neederer  c.  Barber, 
17  Fed.  Cas.  No.  10,079. 

10.  Bocbellor  v.  Prieat,  12  Pick.  (Maaa.) 
3H. 

20.  An  acceptance  ia  either  general  or 
qualified.  A  general  acceptance  aasenta  with- 
out qualification  to  the  order  of  the  drawer. 
A  qualified  acceptance  in  expresa  terms  varies 
the  effect  of  the  bill  aa  drawn.    N^.  Instr.  Ii. 

1  227 ;  Bills  Exch.  Act,  \  19. 

A>  to  qualified  oi  conditional  acceptance 
KB  tn/'ro,  V,  B. 

21.  &]ohiimii. —  Capital  City  Ins.  Co.  v. 
Quinn,  73  Ala.  558,  in  effect  the  accepter's 
note,  where  a  partner  draws  in  favor  of  bii) 
firm  for  the  accepter's  debt  to  it. 

InAiana. —  Smith  c.  Muncie  Nat.  Bank,  29 
Ind.  168,  including  a  stipulation  therein  for 
the  payment  of  attorney's  fees. 

Louistano. —  Shreveport  c.  Gooch,  15  La. 
Ann.  474. 

PcnnsyliKinia. —  Swope 
180,  80  Am.  Dec.  607. 

SouiK    Corolino. —  Greene 
S.  C.  23S,  15  S.  E.  96S. 

Untied  Sfate*.— Cox  v.  New  York  Nat, 
Banlt,  100  U.  S.  704,  26  L.  ed.  739;  Hoffman 
V.  Milwaukee  Nat  City  Bank,  12  Wall. 
(U,  S.)   181,  20  L.  ed.  366;  Raborg  c.  Peyton, 

2  Wheat.  (U.  S.)  385,  4  L.  ed.  268. 
Knjiand.—  CTarke  t.  Cock,  4  East  57. 

See  aUo  Neg.  Instr.  L.  \\  112,  220;  Bills 
Eich.  Act,  £g  17,  54. 

Th«  acceptance  of  a  bill  payable  ont  of  a 
paiticnlar  fund  is  a  promise  to  the  payee 
and  he  can  recover  under  the  common  money 
counU  (McClellan  c.  Anthony,  1  Edm.  Sel. 
C«B.  (N.  Y.)  284),  but  the  accepter  is  not 
liable  to  the  indorsee  of  a  non-negotiable  bill 
iGerard  v.  La  Coate,  1  Dall  (Pa.)  194,  1 
Led.  Bfi,  1  Am.  Dec.  236). 

29.  Russell  v.  Phillips,  14  Q.  B.  891,  14  Jur. 
806,  IB  L.  J.  Q.  B.  297,  68  E.  C.  L.  891.  But 
it  may  he  for  half  in  money  and  half  in  bills. 
Petit  V,  Benwn,  Comb.  462. 


.  Koae,  40  Pa.  St. 
Duncan,    37 


23.  Alden  c.  Barbour,  3  Ind.  414. 

A  bill  payabla  at  a  deaignated  place  may 
be  accepted  generally  (Todd  u.  State  Bank,  3 
Bush  (Ky.)  626;  Wolcott  v.  Vin  Santvoord, 
17  Johns.  (N.  Y.)  248,  8  Am.  Dec.  396),  but 
it  will  be  payable  at  the  residence  of  the 
drawee,  if  so  addressed,  and  accepted  gen- 
erally {Cox  v.  New  York  Nat.  Bank,  100  U.  8. 
704,  25  L.  ed.  739) . 

Resumption  ■■  to  place  of  acceptance  see 
in/rti,  XIV,  E  [8  Cyc.]. 

24.  Kymer  e.  Laurie,  13  Jur.  426,  18  L.  J. 
Q.  B.  218. 

Liability  of  banker. —  This  does  not  ren- 
der the  banker  liable  without  hia  assent  to 
the    holder    of    the    bill     (Yates    v.    Bell.    3 

B.  A  Aid.  043,  6  E.  C.  L.  370;  Wedlake  f. 
Hurley,  1  Cr.  A  J.  33;  Williams  f.  Everett, 
14  East  682,  13  Rev.  Rep.  316),  but  such  as- 
sent may  be  implied  from  the  fact  of  his  hav- 
ing funds  of  the  drawer  (De  Bernales  v.  Ful- 
ler, %  Campb.  426,  14  East  690  note,  II  Rev. 
Rep.  765),  and  if  the  banker  is  in  funds  be 
ia  liable  to  the  accepter  for  failure  to  pay 
the  bill    (Rolin  r.   Stewart,   14   C.   B.   595,   % 

C.  L.  R.  959,  18  Jur.  536,  23  L.  J.  C.  P.  148, 
2  Wkly.  Rep.  487,  78  E.  C.  L.  505";  Whitaker 
e.  Bank  of  England,  6  C.  A  P.  700,  1  C.  M. 
&  R,  744,  1  Qale  64,  4  L  J.  Exch.  57,  5  Tyrw. 
268,  26  E.  C.  L.  646)  or  for  payment  to  a 
holder  under  a  forged  indorsement  (Robarts 
t>.  Tucker,  16  Q.  B.  560.  15  Jur.  987,  20 
L.  J.  Q.  B.  270,  71  E.  C.  L.  580). 

25.  Alahama. —  Swansey  p.  Breek,  10  Ala. 
633,  holding  that  where  one  accepts  an  order 
payable  out  of  a  certain  note,  when  collected, 
but  dies  before  the  money  is  collccled,  and  it 
ia  afterward  received  by  his  personal  repre- 
sentatives, they  are  liable  in  their  representa- 
tive character  upon  the  contract  of  their 
testator. 

Iowa. —  In  re  Mahaska  Coal  Co.,  96  Iowa 
456,  64  N.  W.  405. 

Keofitcty. —  Crane  v.  Williamson,  23  Ky. 
L.  Rep.  aS9,  63  S.  W.  610,  976,  where  the  or- 
der was  to  pay  "  out  of  the  first  money  due 
us  .  .  .  after  deducting  all  moneys  you  have 

Katne.— Head  v.  Sleeper,  20  Me.  314,  hold- 
ing that  to  recover  against  the  accepters  of 
an  order  to  be  paid  "  when  you  receive  your 
payments  "  it  must  he  shown  that  they  had 
received  their  payments. 

ifa««(i«)ww((a. —  Morrison  C.   Lamson,   17A 


[V,A,1] 
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2.  NBCBSsirr  Fob  Accbptancb  —  a.  In  General. 

upon  tlie  bill  his  acceptance  is  generally 


To  render  the  drawee  liable 
*  but  this  is  not  eo  where  the 


Maaa.  038,  67  H.  E.  SfiT;  Fuller  «.  Wilde,  151 
Uass.  412,  24  N.  E.  209;  Linnehui  v.  Mat- 
thews, 149  Mass.  29,  20  N.  E.  453;  Robbins 
C.  Blodgett,  124  Mnsa.  279  (holding  that  an 
acceptance  of  an  order  payable  on  completion 
of  contract  will  bind  the  a.ccept«r  when  the 
house  is  completed  notwithstanding  the  trans- 
fer of  the  unfinished  houae  to  aoother  partj 
by  whom  it  is  finished)  ;  Somers  u.  Thayer, 
115  Mass,  163  (holding  that  the  acceptance 
of  an  order  for  payment  on  the  completion  of 
a  house  which  the  drawer  has  contracted  to 
build  for  the  accepter,  with  a  direction  that 
the  same  be  charged  to  the  drawer  "  on  ac 
count  of  contract,"  is  conditional  upon  a 
completion  according  to  the  contract)  ;  Cook 
t).  Wolfendale,  105  Mass.  4Q1  (holding  that 
an  acceptance  of  an  order  "  payable  when 
house  is  ready  for  occupancy,"  will  render  the 
drawee  liable  ^  pay,  although  he  had  to  finish 
the  house  himself  on  the  contractor's  de- 
fault) ;  Newhall  ■e.  Clark,  3  Cush.  (Mass.) 
376,  50  Am,  Dec.  741  (an  order  to  pay  "out 
of  the  amount  to  be  advanced  to  me,  when 
the  houses  .  .  .  are  so  far  completed  as  to 
have  the  plastering  done");  Bradford  v. 
Drew,  6  Mete.  (Mass.)  18B  (holding  that 
where  an  order  was  made  payable  out  of  the 
profits  of  a  contract  between  drawer  and 
drawee,  it  made  the  drawee  liable  only  to  the 
extent  of  the  actual  proflba,  although  he 
might  have  made  enough  profit  by  diligence 
in  selling  the  goods  to  pay  the  entire  order)  ; 
Jackman  v.  Bowker,  4  Mete.  (Mass.)  235 
(holding  that  to  hold  the  drawee  on  an  ac- 
ceptance of  an  order  conditioned  on  the 
amount  being  then  due  by  accepter  to  drawer 
and  by  drawer  to  payee  upon  "  settlement, 
out  of  the  last  payment  ...  on  houses  which 
I  am  now  building  for  you,"  the  payee  must 
aver  and  prove  settlement  before  action  and 
amounts  due  drawer  and  payee)  ;  Perry  v. 
Harrington,  2  Mete.  (Mass.)  308,  37  Am.  Dec 
98  (holding  that  an  order  to  pay  "out  of  the 
first  money  belonging  to  me,  which  you  may 
receive  "  binds  the  accepter  to  pay  from  time 
to  time  on  reasonable  request  as  the  money 
is  received  by  him). 

tftanouri.—  Crowell  V.  Plant,  53  Mo. 
145. 

Hebraaka,. —  Hoagland  e.  Erck,  11  Nebr. 
660.  10  N.  W.  4S8. 

S'euj  flampshiris, —  Bumham  v.  Dunklec,  34 
N.  H.  334,  holding  that  the  acceptance  of  an 
order  to  pay  three  hundred  and  seventy  dol- 
lars out  of  rents  to  be  collected  "  after  tak- 
ing out  the  notes  you  held  against  me, 
amounting  to  three  hundred  dollars "  binds 
the  accepter  to  pay  any  excess  of  rent,  how- 
ever smal!,  until  the  payments  reach  the  sum 
of  three  hundred  and  seventy  dollars. 

i'eie  Jersey. —  Smith  v.  Wood,  1  N,  J.  Eq. 
74. 

tiexo  York.—  Duflleld  o.  Johnson,  Oa  N.  Y. 

369   [affirming   10  Daly   (N.  Y.)    360];  Mer- 

sereau  r.  Villari,  74  Hun  (N.  Y.)  69,  26  N.  Y. 

SuppL   135,  66  N.  Y.  St.   144;   Lawronea  t>. 

[V,  A,  2,  a] 


Fhipps,  67  Hun  (N.  Y.)  61,  22  N.  Y.  Suppl. 
16,  51  N.  Y.  St.  374  (holdinc  that  an  order 
to  pay  "  from  and  out  of  any  money  doe  ami 
to  become  due  me  under  my  contract  for 
building "  and  "Accepted,  payable  as  the 
buildings  progress  or  when  the  same  are  cotd- 
pleted  "  was  conditioned  that  there  would  be 
money  in  the  accepter's  hands  due  the  drawer 
on  the  building  contract,  with  which  to  pay, 
and  that  his  liability  on  the  acceptance  ex- 
tended only  to  such  moneys)  ;  Van  Wagner 
p.  Terrett,  27  Barb.  (N.  Y.)  181;  Gallery  v. 
Prindle,  14  Barb.  (N.  Y,)  166  (where  the 
acceptance  of  a  draft  payable  "  out  of  the  bal- 
ance that  will  be  due  us  from  the  sales  of 
cloths  that  you  now  have  or  may  have,"  re- 
ferring to  a  contract  which  provided  for  losses 
end  indemnity,  was  construed  to  mean  a  fu- 
ture final  balance,  and  defendant's  liability 
was  held  to  depend  on  a  final  balance  favor- 
able to  the  drawer)  ;  Studwell  c.  Terrett,  4 
Boaw.  (N.  Y.)  520;  Gallagher  c.  Nichols,  IS 
Abb.  Pr,  N.  S.  (N.  Y.)  337;  Atkinson  r. 
Manka,  1  Cqik.   (N,  Y.)   891. 

PennsyJiionio. —  Bryant  v.  Hogerty,  87  Pi. 
St.  256  (holding  that  the  acceptance  of  an 
order  for  "  all  money  due  or  to  become  due 
to  me  .  .  .  under  our  contract "  is  subject 
to  the  provision  in  the  contract  for  deduct- 
ing advances);  Gillespie  v.  Mather,  10  Pa. 
St.  26. 

Teicajt.— Kinney  v.  Lee,  10  Tex.  166,  ai 
order  to  pay  "  out  of  proceeds  .  .  .  when  the 
same  shall  be  received." 

We*i  rirj/inia.— Gerow  t.  Hiffe,  29  W.  Va. 
462,  2  S.  E.  104,  holding  that  accepUncc  of 
an  order  to  pay  "  out  of  funds,  that  may  be 
due  me  aa  per  our  contract "  binda  the  ac- 
cepter only  if  something  is  due. 

If  the  condition  is  contained  in  xn  indone- 
ment  made  before  the  acceptance  the  ac- 
cepter is  bound  thereby.  Robertson  v.  Ken- 
sington, 4  Taunt.  30. 

An  acceptance  in  general  terms  of  an  order 
to  pay  "  if  in  funds  "  admits  funds  in  the  »er 
ccpter.  Kemble  c.  Lull,  3  McLean  (U.  S.) 
272,  14  Fed.  Cas.  No.  7,683. 

2S.  Alahama. — Anderson  v.  Jonea,  102  Ala. 
S37,  14  So.  871. 

faii/omio.— Wheatley  r.  Strobe,  12  Cat 
92,  73  Am.  Dec.  622,  draft. 

Florida. — Bailey  v.  South  Western  B.  Bank. 

11  Fla.  266. 

/frtoa.— Poole  o.  Carhart,  71  Iowa  37,  3! 
N.  W.  16. 

Keniiicki/. —  Weinstock  c.  Bellwood,  12 
Busb  (Ky.)  139,  even  where  the  bill  is  draws 
by  the  holder  on  the  maker  of  a  note. 

Michigan. —  Finan  v.  Babcoek,  68  Midi. 
301,  25  N.  W.  294,  order. 

A'eto  York.— New  York,  etc.,  SUte  Stodc 
Bank  p.  Oibson,  5  Duer  (N.  Y.)  674;  Lufff. 
Pope,  5  Hill   (N.  Y.)   413. 

Tcnneasee. —  Pickle  V.  Muse,  88  Tenn.  380. 

12  S.  W.  919,  17  Am.  St.  Rep.  WW.  7  L.  R-  A. 
93;  De  Liquero  v.-Mnnson,  11  Heisk.  (Tann-) 
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drmree  is  liimself  the  drawer — Bnch  bill  being  in  effect  the  note  of  the  drawer'^ — 
or  where  no  drawee  is  named  in  tlie  bill." 

b.  Duty  of  Drawee  to  Aeeept.  In  general  the  drawee  is  under  no  snch  obli- 
gHtion  to  accept  as  will  render  liim  liable  to  the  holder  of  tlie  bill  either  by  reason 
of  liis  indebtedness  to  the  drawer,*  by  reason  of  bis  holding  funds  of  tlie 
drawee*  or  by  reason  of  liis  poaseseion  of  the  bill  before  its  maturity  ; "  lint  if  he 
has  ruceived  a  check  from  tiie  drawer  to  take  up  the  bill  on  liis  promise  of  a 
renewed  acceptance  be  cannot  appropriate  the  check  without  renewing  the 
acceptance." 

e.  Waiver.  The  acceptance  of  a  bill  may  be  expressly  waived  by  the  drawer  " 
or  tlie  holder  may  waive  an  acceptance  by  protesting  the  bill.** 

8.  By  Whom  Hade  —  a.  In  GeneraL  Acceptance  of  a  bill  should  be  made  by 
the  drawee  named  in  it,"     If  no  drawee  is  named  in  the  bill  a  third  party  may 


EngMnd. —  Wharton  v.  Walker,  4  B.  ft  C. 
163,  8  D.  A  R.  288,  3  L.  J.  K.  B.  0.  S.  183,  10 
E.  C.  L.  527 !  Frith  p.  Porbes,  4  De  G.  P.  ft  J. 
m,  8  Jur.  N.  S.  1115.  31  L.  J.  Ch,  703,  32 
L  J.  Cli.  10,  7  L,  T.  Rep.  N.  S.  261,  11  Wkly. 
Rfp.  4,  85  Ens.  Ch.  317. 

See  itlao  jnipra,  II,  B,  2,  a,  Dot«  42;  and  7 
Cent.  Dig.  tit.  "  Bills  and  Notes,"  j  107. 

Liabilitjr  of  bank  to  holder  of  check  see 
Basks  and  Bankino,  5  Cyc.  536. 

27.  Cunningham  v.  Wardwell,  12  Me.  466; 
Hnse;  l-.  White  Pigeon  Beet  Sugar  Co.,  1 
Dougl.   (Mich.)   193. 

Agent  drawing  on  piiDcipal  is  virtually  the 
piincipal's  bill  and  does  not  require  accept- 
ance (Gray  Tie,  etc.,  Co.  u.  Farmers'  Bank, 
22  Ky.  L.  Rep.  1333,  60  S.  W.  637 ;  Miller  v. 
ThomBon,  1  Dowl.  N.  S.  190,  11  L.  J.  C.  P. 
2i,  3  M.  4  G.  578,  4  Scott  N.  R.  204,  42 
E.  C.  L.  303),  but  this  is  not  so  where  the 
agent  eieeeds  an  expreaa  written  authority, 
eren  though  the  goods  purchased  by  him  as 
commlsaion  ngent  were  shipped  to  the  prin- 
cipal and  credited  by  him  on  account  due  from 
«Sent  [Parsons  f.  Armor,  3  Pet.  (U.  S.)  413, 
7  L  ed.  724,  purchase  in  name  of  agent  and 
DD  Ms  personal  credit). 

Between  officers  of  corporation,  on  corpora- 
tion business,  drafts  do  not  require  accept- 
■nee  as  against  the  corporation.  Western 
Min,  Co.  r.  Toole,  [Ariz.  1888)  11  Fac.  119; 
Hasey  r.  White  Pigeon  Beet  Sugar  Co.,  1 
Dougl,  (Mich.)  103;  Hartford  Nat.  F.  Ins. 
Co.  V.  Eastern  Bl<^,,  etc.,  Assoc,  (Nebr. 
1902)  01  N.  W.  482;  Halstead  v.  New  York, 
S  Birb.  (N.  Y.)  218.  And  see  supra,  1,  B, 
1,  c,  (I),  (c),  note  1. 

Between  public  officers. —  A  bill  drawn  by 
oiie  officer  of  government  on  another  need 
lint  be  accepted.  It  is  accepted  by  the  very 
act  of  drawing,  the  drawer  and  drawee  being 
tnprely  agents,  having  the  same  principal, 
lial^er  P.  Montgomery,  4  Mart.   (Lo.)    00. 

Paitner'a  draft  on  paitnership,  drawn  in 
ila  business,  is  iu  like  manner  equivalent  to 
>n  accepted  bill  of  the  partnership.  Dougal 
r.  Cowlee,  6  Day  (Conn.)  611. 

28.  Dougal  r.  Cowles,  6  Day   (Conn.)   511. 

29.  Weinstock  v.  Bellwood,  12  Bush  (Ky.) 
ISA;  New  York,  etc..  State  Stock  Bank  v. 
GiUon,  5  Duer  (N.  Y.)  574;  Grant  e.  Austen, 
5  Price  68,  17  Rev.  Rep.  640. 

A  ptucluaer  of  {ooda  is  not  bound  to  accept 


a  draft  in  favor  of  a  third  party  for  the  price 
of  the  goods  and  may  set  on  against  the  price 
the  vendor's  indebtedness  on  mutual  deal- 
ings.    Relf  c.  Mobile  Bank,  20  Pa.  St.  436. 

30.  Rockville  Nat.  Bank  r,  Lafayette  Sec- 
ond Nat.  Bank,  60  Ind.  470,  35  Am.  Rep,  239. 
A  forttort  a  bank  is  not  bound  to  accept  by 
telegrams  the  checks  or  drafts  of  a  depositor, 
although  in  possession  of  funds,  as  its  duty 
to  pay  or  accept  depends  upon  presentation. 
Myers  r.  Union  Nat.  Bank,  27  III.  App.  254. 

Bill  of  lading  drawn  against  creates  no 
obligation  to  accept  the  bill  drawn.  Schu- 
chardt  v.  Hall,  36  Md.  690,  II  Am.  Rep.  514. 
See  also  «upra,  11,  B,  2,  a,  note  43. 

It  is  eqiUvalent  to  an  acceptance  where  a 
bank  by  agreement  with  the  drawer  retains 
the  necessBry  part  of  the  drawer's  deposit  to 
meet  the  specific  check.  Saylor  t'.  Bushong, 
100  Pa.  St.  23,  45  Am.  Rep.  353. 

31.  Desha  t-.  Stewart.  6  Ala.  852. 

88.  Torrance  r.  Bank  of  British  North 
America,  L.  R.  5  P.  C.  246,  20  L.  T.  Rep. 
N.  S.  109,  21  Wkly.  Rep.  529. 

33.  Wintermute  r.  Post.  24  N.  J.  L.  420 
(by  parol);  Lienow  i;.  Pitcaim,  2  Paine 
(U.  S.)  517,  15  Fed.  Cas.  No.  8,341  (holding 
that  authority  to  a  third  person  to  draw  on 
a  debtor  may  be  waived  oy  such  third  per- 
son's announcement  that  he  should  draw  di- 
rect on  the  person  giving  him  authority)  ; 
Miller  !-.  Thomson.  1  Dowl.  N.  S.  190,  II 
L.  J.  C.  P.  21,  3  M.  ft  G.  576,  4  ScotI  N.  R. 
204,  42  K  C.  L.  303;  Reg.  t;.  Kinnear,  2 
M.  b.  Rob.  117. 

Snch  waiver  will  not  affect  the  drawer's 
rights  in  other  respects.  Denegie  r.  Milne, 
10  La.  Ann.  324;  Webb  v.  Mears;  45  Pa.  St. 
222  [a/^irmtns  4  Phila.  (Pa.)  321,  18  Leg. 
Int.   (Pa.)   221], 

34.  Bentinck  v.  Dorrien,  6  East  109,  2 
Smith  K.  B.  337. 

35.  May  v.  Kelly,  27  Ala.  497;  Davis  c. 
Clarke,  0  Q.  B.  16,  13  L.  J.  Q.  B.  305;  Jack- 
sun  V.  Hudson,  2  Campb.  447 ;  Lindus  v.  Brad- 
well,  5  C.  B,  583,  12  Jur.  230,  17  L.  J.  C.  P. 
121,  57  K  C.  L.  6B3;  Nicholas  c.  DUmond,  % 
C.  L.  R.  305,  0  Eich.  164,  23  L.  J.  Exch.  1, 
2  Wkly.  Rep.  12. 

If  the  drawee  named  ia  without  legal  ca- 
pacity the  bill  should  be  treated  as  on  re- 
fusal to  accept.  Mcllish  n.  Simeon,  2  H.  BL 
378,  3  Rev.  Rep.  418. 
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make  himself  such  bj  accepting  the  bill  in  dae  form ; "  bat  where  the  drawes  is 
named  and  a  stranger  adds  iiis  acceptance  he  will  not  be  an  accepter,"  althoDgh 
he  may  be  treated  oy  the  holder  as  the  maker  of  a  note"  or  as  a  guarantor," 

b.  Where  Several  Drawees  Are  Named.  Where  several  drawees  who  are  not 
partners  are  named  the  acceptance  should  be  by  all,*  unless  the  several  drawees 
are  named  in  the  alternative,  when  tlie  bill  may  be  accepted  by  eitlier  of  them." 
If  they  are  partners  one  may  accept  for  all,** 


B7  drawK  in  anathei  name. —  It  cannot  be 
Hddressed  to  John  and  Joseph  N  and  accepted 
by  John  and  Jeremiah  N,  although  they  were 
intended  (Grant  v.  Naylor,  4  Cranch  (U.  S.J 
224,  2  L.  ed.  222),  but  a  mere  misnomer  in 
the  addresB  to  a  firm  will  not  affect  the  lia- 
bility of  the  partnership  accepting  in  its 
right  name  (Haacall  v.  Life  Assoc,  of  Amer- 
ica, 6  Hun  (N.  V.)  151;  Uoyd  v.  Ashl^,  2 
B.  &  Ad.  23,  9  L.  J.  K.  B.  O.  S,  144,  22  E.  C.  L. 
20). 

By  drawe«  In  anothei  cApadty. —  It  may 
tie  addressed  to  the  drawee  individually  and 
accepted  by  him  with  an  official  title,  aa 
"  Treasurer  Neuvitas  M.  Co."  (Bruce  v.  Lord, 

1  Hilt.  (N.  Y.|  247,  prima  faoie  liable  indi- 
vidually )  or  it  may  be  addreaaed  to  the 
drawee  as  a  company  official,  aa  "  Jamee  Dia- 
mond, Purser,  West  Downs  Mining  Company," 
and  accepted  by  hjm  individually  (Nicholas 
r.  Diamond,  2  C.  L,  R.  306,  9  Exch.  154,  23 
L.  J,  Exch.  1,  2  Wkly.  Rep.  12).  If,  how- 
ever, a  bill  is  drawn  on  a  person  named  and 
accepted  "  Empire  Mills,  by  E.  C.  Hamilton, 
Treaa.,"  it  is  not  an  acceptance  by  the  drawee. 
VValiter  v.  State  Bank,  8  N.  Y.  682. 

Drawee  named  and  accepting  in  oSicial  ca- 
pacity may  still  be  liable  individually  a&  in  a 
bill  drawn  on  "  John  Tassey,  Administrator." 
Tassey  v.  Church,  4  Watta  4.  S.  (Pa.) 
348. 

36.  Wheeler  u.  Webster,  1  E.  D.  Smith 
(N,  Y.)   1;  Gray  t.  Milner,  3  Moore  C.  P.  BO, 

2  SUrk,  33a,  3  E,  C.  L.  434,  8  Taunt.  730,  4 
E.  C.  L,  381,  21  Kev.  Rep.  525. 

The  accepter  admits  thereby  that  he  is  tlie 
drawee  intended.  Watrous  V.  Halbrook,  30 
Tei,  672;  Davis  p.  Clarke,  6  Q.  B,  10,  61 
E.  C.  L.  IB,  1  C.  A  K.  177,  47  E,  C.  L.  170, 
8  Jur.  688,  13  L.  J.  Q,  B.  305;  Peto  v.  Rey- 
nolds. 2  C.  L.  R.  4SI,  a  Exch.  410,  18  Jur. 
472,  23  L.  J.  Exch,  98,  2  Wkly.  Rep.  196; 
Gray  v.  Milner,  3  Moore  C.  P.  90,  2  Stark. 
330,  3  E.  C.  L.  434,  8  Taunt.  739,  4  E.  C.  L. 
261,  2  Rev.  Rep.  S26, 

37.  Rice  v.  Roglond,  10  Humphr.  (Tenn,) 
545,  63  Am,  Dec.  737  ;  Jackson  v.  Hudson,  2 
Campb,  447 ;  Clerk  e.  Blackstock,  Holt  N.  P. 
474,  17  Rev,  Rep,  607,  3  E.  C.  L.  188;  Spald- 
ing i:  McKay,  5  U.  C.  Q.  B.  0,  8.  656  (where 
a  bill  was  drawn  on  a  public  official  and  ac- 
cepted by  hia  Huccessor  in  office). 

Acceptance  anpia  protest  see  infra,  XII, 
B,  7. 

38.  Fielder  c.  Marshall,  9  C,  B,  N,  8.  606, 
7  Jur.  N.  S.  777.  30  L.  J,  0.  P.  168,  3  L.  T. 
Rep.  N.  S.  85S,  99  E.  C.  L.  606. 

39.  Pittsburgh  Bank  v.  Neal,  22  How. 
(U,  S.)  96,  16  L.  ed.  323;  Jackson  v.  Hud- 
son, 2  Campb.  447. 


40.  Dupaya     v.     Shepherd,     Holt    K.    B. 


[V.  A,  8,  a] 


297. 

Acceptance  by  part  a  qualified  acceptance. 
— "  The  acceptance  of  some  one  or  more  of 
the  drawees,  but  not  of  all "  ia  a  qualified  ac- 
ceptance. Neg.  Inatr.  L.  (  229;  Bills  Exch. 
Act,  1  19. 

Only  those  liable  who  accept. —  If  it  ii 
drawn  on  several  and  accepted  by  part  of 
them,  only  thpse  who  accept  become  liable  as 
accepters.  Smith  v.  Milton,  133  Mass.  369; 
Rogers  k.  Coit,  0  Hill  (N.  Y.)  322;  Mount- 
Stephen  V.  Brooke,  1  B.  &  Aid,  224 ;  Owen  c. 
Van  Uster,  10  C.  B.  318,  20  L.  J,  C.  F,  61,  JO 
E.  C.  L.  318 ;  Nicholas  c.  Diamond,  2  C.  L,  R. 
306,  9  Exch.  154,  23  L.  J.  Exch.  1.  2  HTdy, 
Rep.  12. 

In  order  to  eatablioli  a  joint  liability  in  an 
action  against  two  or  more  persons  on  an  ac- 
ceptance it  must  appear  that  defendants 
either  were  partners,  and  that  the  acceptance 
was  for  the  firm,  or  that  they  contracted 
jointly.  Meacham  C,  Batchelder,  3  Finn. 
(Wis,)  281,  3  Chandl,  (Wis.)  316,  In  Louis- 
iana acceptances  fall  within  La.  Civ.  Code. 
I  2088,  which  provides  that  "an  obligation 
in  jolido  is  not  presumed;  it  must  be  ex- 
pressly stipulated."  Shreveport  c.  Gooch,  13 
La.  Ann.  474.  Each  is  liable  for  the  full 
amount  of  the  bill.  McNabb  V.  Tally,  27  La. 
Ann.  640. 

41.  Anonymous,  12  Mod,  447;  Byles  Bills 
90. 

42.  Tutt  V.  Addams,  24  Mo.  ISO  (although 
drawers  and  drawees  have  a  common  partner 
who  accepts  the  bill  without  the  knowledge  of 
his  partners,  the  drawees)  ;  Eendrick  r. 
Campbell,  1  Bailey  (S.  C.)  522  (after  disM- 
lution  of  the  firm  in  pursuance  of  an  earlirr 
agreement)  ;  Lloyd  v.  Aabby,  2  B.  k  Ad.  £3, 
9  L.  J.  K.  B.  0.  8.  144,  22  E.  C.  L.  20;  Ma- 
son V.  Rumsey,  1  Campb.  384. 

A  partnei  can  accept  for  his  firm  so  far 
only  as  the  partnership  business  extendi 
(Markham  v.  Hazen,  48  Ga.  570;  Pinkney  t. 
Hall,  1  Salk.  120)  ;  and  a  surviving  partner 
cannot  acoept  a  bill  in  the  firm-name  for 
goods  purchased  in  tliat  name  after  the  deatk 
of  his  partner  so  as  to  bind  the  estate  of  the 
deoeas^  partner  (£<e  p.  Harris,  I  Madd.  583, 
16  Rev.  Rep,  260). 

Acceptance  in  individual  name  of  paitset. 
—  A  bill  drawn  on  a  firm  may  be  accepted 
even  in  the  individual  name  of  one  partner 
(Pannell  v.  Phillips,  55  Ga.  016;  Mason  r. 
Rumsey,  1  Campb.  384),  especially  where  the 
individual  name  was  used  in  the  firm  busi- 
nesR  and  by  ita  authority  (Van  Reimsdylc  r. 
Kane,  1  Gall.  (U.  8.)  630.  28  Fed,  Cas.  No. 
10,872.    But  in  Eeenan  v.  Nash,  8  Hino.  407, 
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c  AgOBt  of  Drawee.     The  acceptance  may  be  made  by  the  drawee's  agent," 

■  "  i  authority  **  and  may  refuee  to  take  such 

the  acceptance  of  an  unauthorized  agent 


but  the  holder  may  require  proof  of  hie  authority  **  and  may  refuse  to  take  sucli 
an  acceptance.^    If  the  holder  "  '  '  .1.1 


83  Am.  Dec.  790,  where  a  bill  drawn  on  b  Brm 
was  accepted  by  a  partner  in  his  own  name, 
it  waa  held  that  neither  individual  nor  firm 
wao  bound).  If  the  firm-name  wae  that  of 
one  partner,  a  bill  addressed  to  such  name  and 
accepted  by  the  other  partner  in  his  own 
name  binds  tbe  firm  for  whose  benefit  the 
prcKxeds  are  used.  Stephens  v.  Revnolds,  2 
F.  4  F.  147,  5  H.  4,  N.  513,  29  L.  J.  Eich. 
11%,  2  L.  T.  Rep.  N.  S.  222. 

If  tbe  biU  )B  drawn  on  one  partner  by, 
name,  and  so  Accepted,  he  will  be  individually 
liable  on  it,  although  it  purports  to  be  "  for 
account  of  "  the  firm  and  may  he  chargeable 
bj  him  against  the  firm.  Cunningham  e. 
Smitbaon,  12  Leigh   (Va.)  32. 

If  one  partner  diawi  ■  bill  on  his  firm  the 
drawing  is  an  acceptance  by  bim  in  behalf 
ot  tbe  firm.  Dougal  r.  Cowlea,  6  Day  (Conn.) 
511. 

If  two  pmcluM  land  for  joint  profit  one 
cannot,  as  a  partner,  acc^t  a  draft  on  both 
for  the  purchase- money.  Schaeffer  c.  Fowler, 
111  Pa.  St.  451,  2  AU.  GS8. 

43.  Even  a  goverament  may  accept  a  bill 
by  its  agent.  U.  S.  e.  Metropolia  Bank,  IS 
Pet.  (U.S.)  377,  10  L.ed.  774.  But  as  to  the 
liability  of  the  government  on  such  an  ac- 
ceptance see  Pierce  v.  U.  S.,  7  Wall.  (U.  S.) 

eee,  19  l.  ed.  les. 

A  principal  hu  been  beld  bjr  on  a{enf ■ 
snanthorixed  acceptance  In  the  principal's 
business,  which  was  managed  by  the  agent  aa 
tlie  ostensible  principal.  Edmunds  c.  Bushell, 
L  R,  1  Q,  B.  97,  12  Jur.  N.  S.  332,  35  L.  J. 
Q.  B.  ao.  But  where  the  by-laws  of  a  cor- 
poration require  the  signatures  of  two  officers, 
aD  acceptance  by  one,  with  the  intention  of  a 
Kcond  signature  which  was  not  added,  will 
Dot  hind  the  drawee  nor  the  individual  signer. 
Men»ntile  Nat.  Bank  v.  Lauth,  143  Pa.  St. 
5S,  21  Atl.  1017.  Comparv  Craig  v.  Mathe- 
Bon,  32  Nova  Scotia  462. 

If  drawn  on  the  principal  and  accepted  by 
the  agent  with  his  official  title  added  it  is  the 
principal's  acoeptance  (Alabama  Coal  Min. 
Co.  e.  Brainard,  35  Ala.  476;  Rogers  v.  Union 
Stone  Co.,  134  Mass.  31;  Hascall  v.  Life 
AiBoc  of  America,  S  Hun  (N.  Y.)  151 ;  East- 
<Food  V.  Bain,  3  H.  A  N.  73S.  28  L.  J.  Exch. 
74,  7  Wkly.  Eep.  90;  Okell  v.  Charles,  34 
L.  T.  Rep.  N.  S.  822 }  and  so  where  accepted 
by  authority  ot  the  principal  by  the  agent  in 
his  individual  name  (Lindus  v.  Bradwell,  5 
C.  R  583,  12  Jur.  230,  17  L.  J.  C.  P.  121,  67 
E.  C.  L  6S3)  ;  but  if  the  agent  accepta  in  his 
individual  name  a  bill  drawn  on  "  the  agent 
and  owners  of  "  a  ship,  he  will  be  personally 
liable  and  not  the  owners  (Taber  t>.  Cannon, 
S  Mete.  (Mass.)  456.  See  also  Eells  v.  Shea, 
20  Ohio  Cir.  CL  527,  II  Ohio  Cir.  Dec.  304, 
which  holds  that  the  holder  in  such  case  may 
elect  to  proceed  either  against  him  or  his 
principal. 
If  drawn  on  tlie  agent  by  bit  offlcUI  nasM 


and  accepted  in  the  same  manner  the  accept- 
ance is  Bonietimea  held  to  be  that  of  the  prin- 
cipal. SheltoB  V.  Darling,  2  Conn.  435 ;  Tou- 
soy  V.  Taw,  19  lad.  212;  GilUg  v.  Lake  Bigler 
Road  Co.,  2  Nev.  214  (where  a  bill  drawn  by 
one  corporation  officer  on  another  ae  such,  and 
accepted  by  the  latter  "  J.  E.  Garrett,  Sccre- 
Ury  L.  B.  R.  Co."  was  held  to  bind  the  prin- 
cipal, especially  on  proof  of  other  like  ac- 
ceptanoes)  ;  Amison  v.  Ewing,  2  Coldw. 
(Tenm.)  366;  Robertson  v.  Glass,  20  U.  C. 
C.  P.  250.  Contra,  Mosa  v.  Livingston,  4  N.  Y. 
208;  Haight  P.  Naylor,  6  Daly  (N.  Y.)  219; 
Madden  v.  Coi,  6  Oat.  App.  473;  Foster  c. 
Geddes,  14  U.  C.  Q.  B.  238.  If  accepted  by 
him  in  his  individual  name  it  is  his  individ- 
ual acceptance  (lAllerstedt  v.  Griffin,  29  Ga. 
708;  Exchange  Nat.  Bank  c.  New  York  Third 
Nat.  Bank,  112  U.  S.  276,  5  S.  Ct  141,  28 
L.  ed.  722  [retm-nng  4  Fed.  20]  ;  Rew  v. 
Petet,  lA.tE.  1S6,  3  N.  &  M.  456,  28  E.  C.  L. 
110;  Thomas  v.  Bishop,  2  Str.  955),  although 
accepted  "on  behalf  of  the  company"  (Her- 
ald V.  Connah,  34  L.  T.  Rep.  N.  S.  866)  and 
although  the  bill  was  drawn  between  officers 
of  a  corporation  and  dated  at  its  office  and 
concluded  with  a  request  to  charge  to  the 
company  (Slawson  c.  Loring,  5  Allen  (Mass.) 
340,  81  Am.  Dec.  760 ) . 

If  drawn  on  the  agent  by  Us  individual 
uune  and  accepted  by  him  with  an  official 
title  added  it  will  still  be  his  individual  ac- 
ceptance (Laflin,  etc..  Powder  Co.  c.  Sins- 
heimer,  48  Md.  411,  30  Am.  Rep.  472;  Bruce 
V.  Lord,  1  Hilt.  (N.  Y.)  247),  although  the 
consideration  moved  to  the  principal  (Nicho- 
las c.  Diamond,  2  C.  L.  R.  305,  9  Exch.  164, 
23  L.  J.  Exch.  1,  2  Wkly.  Rep.  12;  Mare  v. 
Charles,  6  E.  &  B.  978,  2  Jur.  N.  8.  234.  25 
L.  J.  Q.  B.  118,  4  Wkly.  Rep.  267,  85  E.  C.  L. 
67S).  So  a  fortiori  if  accepted  in  his  indi- 
vidual name  (Arnold  v.  Sprague,  34  Vt.  402), 
although  the  principal  has  been  held  on  an 
acceptance  of  such  a  bill  by  the  agent  in  the 
principal's  name  (Markham  v.  Hazen,  48  Ga. 
670,  "for  the  Opinion  newspaper")  and 
wher«  the  principal  is  indicated  in  the  terms 
of  acoeptance  (Amison  t>.  Ewing,  2  Coldw. 
(Tenn.)  360,  "payable  on  return  of  March 
e&timates,  John  O.  Ewing,  Treas."). 

If  drawn  by  the  principal  on  bis  agent  and 
accepted  by  the  latter,  "  Wm.  S.  Boiling, 
agent  of  "  tbe  drawer,  it  will  be  the  principal's 
acceptance.  Hardy  c.  Pilcher,  67  Miss.  18,34 
Am.  Rep.  432.  So  where  it  is  drawn  by  tbe 
principal  on  its  agent  in  his  own  name  and 
accepted  in  the  principal's  name  by  "  E.  C. 
Hamilton,  Treas."  Walker  v.  State  Bank,  0 
N.   Y.  682. 

44.  Sayer  v.  Kitchen,  1  Esp.  210.  See  also 
Bryant  v.  Banque  du  Peuple,  [1893]  A.  C. 
170,  02  L.  J.  P,  C.  68,  68  K  T.  Rep.  N.  8.  646, 
1  Beporto  336,  41  Wkly.  Rep.  600. 

46.  Richards  v.  Barton,  1  Esp.  267 ;  Coon 
V.  Callaway,  1  Esp.  116, 
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he  may  look  to  the  agent  individually,  tlie  latter  being  liable  in  tort  for  his 
fraudulent  repreaentatione  as  to  antliority." 

4.  TniK  For  Accbptahcb  —  a.  In  General"  A  bill  ma^  be  accepted  after  it 
lias  been  transferred,"  after  its  maturity"  and  dishonor,"  after  acceptance  lias 
been  refused,"  or  after  the  death  of  the  drawer,"  although  not  in  general  after 
he  has  become  a  bankrnpt."  On  the  other  hand  there  may  be  an  agreement 
for  acceptance  before  the  bill  is  drawn"*  or  an  acceptance  in  blank." 

b.  Time  For  CoDSlderatlon.  Upon  presentment  of  a  bill  for  acceptance  a 
reasonable  time  is  allowed  to  the  drawee  for  consideration,  the  nsual  time  allowed 
being  twenty-fonr  hours."    After  a  delay  of  twenty-four  hours  the  holder  slionld 

33S;  ChriBtie  c.  Peart,  9  Dowl.  P.  C,  201,  10 
L.  J.  Exch.  196,  7  M.  &  W.  491 ;  Wtdub  t. 
Raikes,  6  East  614;  Billing  u.  Devaux,  5  Jur. 
1182,  11  L.  J.  C.  P:  33,  3  M.  &  G.  665,  4  Scott 

N.  K.  176,  42  E.  C,  U  297;  Mutford  v.  W»!- 
cot,  1  Ld.  V^jm..  67  4,  12  Mod.  410;  JuHcMm 
V.  Pigott,  1  Ld.  lUym.  364,  12  Mod.  213: 
Stein  p.  Ygleaiaa,  5  TVrw.  172. 

SO.  Stockwell  V.  Bramble,  3  Ind.  423; 
Grant  V.  Shaw,  16  Uaas.  341,  B  Am.  Dec.  14£; 
Wjnne  f.  Raikes,  6  East  514. 

61.  Wynne  c.  Raikee,  6  East  614. 
AftM  B  bill  lus  been  accepted,  altlioogii 

conditional  If,  by  the  drawee,  another  canaot 
be  charged  as  accepter.  Spalding  r.  McKay, 
6  U.  C.  Q.  B.  O.  8.  656. 

62.  Cutta  V.  Perkina,  12  Haas.  206:  Dc- 
be«se  V.  Napier,  1  McCord  (S.  C.)  106,  10 
Am.  Dec.  653;  Hammonds  t>.  Barclay,  2  EasC 
227;  Tate  f.  Hilbert,  2  Ves.  Jr.  111. 

S3.  Piakerton  t'.  Marshall,  2  H.  Bl. 
334. 

Such  acceptance,  made  wlthotit  notice  of 
the  bankruptcy,  will  be  binding  on  the  ac- 
cepter in  favor  of  other  parties  than  the 
drawer.  Wilkins  v.  Casey,  7  T.  R,  711,  4 
Rev.  Rep.  658. 

64.  Williama  v.  Win&us,  14  N.  J.  L.  331 
(especially  if  relied  on)  ;  Qreele  v.  Fa.rker,  S 
Wend.  (N.  Y.)  414;  Lacon  First  Nat  Bank 
p.  Benaley,  g  Biss.  (U.  S.)  378,  2  Fed.  609 
[provided  the  bill  is  presented  for  acceptum 
within  a  reasonable  time)  ;  Cassel  v.  Doifk,  1 
Blatchf.  (U.  S.)  336,  6  Fed.  Gas.  No.  2,602, 
1  Liv.  L.  Mag.  193. 

5S.  Moiese  v.  Knapp,  30  Ga.  S42;  Molloy 
V.  Delves,  7  Bing.  428,  20  E.  C.  L.  194,  4 
C.  4,  P.  4S2,  19  E.  C.  L.  617,  9  L.  J.  C.  P. 
O.  S.  171,  5  M.  ft  P.  275  (by  English  sUt- 
ute).  See  also  AnnGeld  v.  AUport,  27  L.  J. 
Exch.  42,  8  Wklj.  Rep.  63,  holding  that  wber* 
a  blank  signature  is  written  by  a  person  on 
stamped  paper  and  a  bill  is  afterward  vrit- 
tea  addressed  to  him,  he  may  be  sued  m  in- 
dorser  of  a  note  or  accepter  of  a  bill.  Sut 
it  hoa  been  doubted  whether  an  ac«eptui« 
properly  speaking  could  be  given  before  tb« 
bill  was  drawn.  Miln  v.  Prest,  4  Campb,  393, 
Holt  N.  P.  181,  3  E.  C.  L.  78 ;  John»OT  »■ 
CollingH,  1  East  98. 

66,  Louuiona.—  Wilcox  r.  Beal,  3  I*  Ai* 
404. 

UicUgan.—  Case  v.  Burt,   15  Mich.  n. 

ffeuj  Jersey. —  Overman  c.  Hoboken  Citf 
Bank,  31  N.  J.  L.  563. 

New  York. —  Montgomery  County  Biak  *■ 
Albany  City  Bank,  8  Barl>.  (N.  T.)  3H. 


46.  Hadlock  v.  Brooke,  17S  Mass.  425,  69 
N.  E.  1009;  West  London  Commercial  Bank 
r.  Kitson,  13  Q.  B.  D.  360,  63  L.  J.  Q.  B.  346, 
50  L.  T.  Rep.  N.  8.  656,  32  Wkly.  Rep.  767 
( for  fraudulent  representation  as  to  author- 
ity) ;  Polhill  V.  Walter,  3  B.  4  Ad.  114,  1  L.  J. 
K.  B.  92,  23  E.  C.  L.  69  (for  the  tort,  but  not 
on  the  acceptance)  ;  Penrose  v.  Martyr,  E.  B. 
&  B.  499.  96  E.  C.  L.  499  (by  Limited  Com- 
panies Act}. 

Where  the  bill  was  drawn  on  a  firm  and 
accepted  by  the  son  of  one  of  the  partners,  he 
became  individually  liable  to  the  holder  by 
holding  himself  out  as  a  partner  (Ourney  c. 
Evans,  3  H.  ft  N.  122,  27  L.  J.  Exch.  166), 
and  where  the  bill  was  drawn  on  a  firm  and 
accepted  "  Per  proc.  The  AUty-Crib  Mining 
Company,  W.  T.  Van  U..  London  Manager, 
the  manager  became  individually  liable  to  the 
holder  of  the  bill  (Owen  t.  Van  Ulster,  10 
C.  B.  318,  20  L.  J.  C.  P.  61,  70  E.  C.  L.  318). 
On  the  other  hand  a  partner  who  simply 
writes  "  accepted  "  without  signature  on  such 
a  bill  renders  the  firm  liable  and  not  him- 
self individually.  Heenan  i>.  Nash,  8  Minn. 
407,  83  Am.  Dec.  790. 

47.  The  Negotiable  Instruments  Law,  sec- 
tion 226,  is  as  follows:  "A  bill  may  be  ac- 
cepted before  it  has  been  signed  by  the  drawer, 
or  while  otherwise  incomplete,  or  when  it  is 
overdue,  or  after  it  has  been  dishonored  by 
a  previous  refusal  to  accept,  or  by  non-pay- 
ment. But  when  a  bill  payable  after  sight 
is  dishonored  by  non-acceptance  and  the 
drawee  subsequently  accepts  it,  the  holder,  in 
the  absence  of  any  different  agreement,  is  en' 
titled  to  have  the  bill  accepted  as  of  the  date 
of  the  first  presentment.  See  also  Bills 
Exch.  Act,  i  IS. 

Presumptiaoa  as  to  date  of  acceptance  see 
infra,  XIV,  E  [8  Cyc.]. 

48.  Connectiout. —  Credit  Co.  f.  Howe 
Mach.  Co.,  54  Conn.  357,  8  Atl.  472,  1  Am. 
8t.  Rep.  123. 

Maryland. —  Hopps  v.  Savage,  69  Md.  613, 
16  Atl.  133,  1  L.  R.  A.  648. 

MatsaokutelU. —  Arpinc.  Owens,  140  Maas. 
144,  3  N.  E.  25. 

New  York.—  Louisville  Bank  tJ.  Ellery,  34 
Barb.  (N.  Y.)  630;  Mechanics'  Bank  v.  Liv- 
ingston, 33  Barb.  (N.  Y.)  468;  laelin  B. 
Chemical  Nat,  Bank,  16  Misc.  (N.  Y.)  437, 
40  N.  Y.  Suppl.  388. 

Tex(u. —  Bank  of  Commerce  v.  Evants,  2 
Tei.  Aoo.  Civ.  Cos,  I  762. 

49.  Grant  v.  Shaw,  16  Moss.  341,  8  Am. 
Dec.  142;  Williams  V.  Winuu,  U  N.  J.  L. 
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protest  the  bill,  or  if  he  grante  further  delay  sbonld  notify  his  drawer  and 
indorse  re." 

,  6.  Hahhbr  OP  Acceptance — a.  In  General  —  (i)  Wssir  ExPRJBia — (k)2^ece8- 
sity  For  Writing.  In  genera!  tiie  statute  of  frauds  does  not  apply  to  the  accept- 
ance of  a  bill"  or  to  an  agreement  for  its  acceptance,"  unleas  it  is  an  accommoda- 
tion acceptance  and  merely  a  promise  to  pay  tlie  debt  of  another,"  and  in  the 
absence  of  other  statutory  requirements  an  acceptance  may  be  by  parol,"  although 


PemuylMMta. —  Gounellj  v.  McKean,  64  Pa. 
St.  113. 

Bf^land. —  Bellaeie  v.  Hester,  I  Ld.  Rajm. 
280;  iDKram  c.  Fos&r,  2  Smith  K.  B.  242. 
Unless  the  regular  daily  mail  departs  at  an 
earlier  hour.  Van  Diemen's  Land  Bank  f>. 
Vi<!toria  Bank,  L.  R.  3  P.  C.  526,  40  L.  J. 
P.  C.  28,  I»  WklT.  Rep.  B6T;  Bellasia  v. 
Hester,  1  Ld.  Rajm.  2S0. 

See  also  Neg.  Instr.  L.  |S  224,  226. 

K7.  Ingram  v.  Foster,  2  Smith  K.  B.  242. 

liS.  ConneetiOttt. —  Jarvle  v.  Wilson,  4S 
Gonn.  90,  33  Am.  Rep.  18. 

niinoit. —  Nelson  v.  Chicago  First  Nat. 
Back,  48  III.  36,  9S  Am.  Dec  610. 

/otoo. —  Walton  v.  Mandeville,  56  Iowa  697, 
g  !f.  W.  fll3,  41  Am.  Rep.  123. 

ISarylaitd. — Laflin,  etc..  Powder  Co.  v.  Sins- 
beimer,  43  Hd.  411,  30  Am.  Rep.  472. 

MattaeKiuettt. —  Storsr  v.  Logan,  9  Mass. 
55. 

MiMOuri. —  Curie  v.  St,  Loula  Perpetual 
Ins.  Co.,  12  Mo.  678. 

Hew  Yorlc.—  Gallagher  p.  Nichols,  00  N.  Y. 
43S;  (yDonnell  T.  Smith,  2  E.  D.  Smith 
IN.  Y.)  124  {as  to  consideration  or  its  re- 
dul). 

PmntyUxwia. —  Dull  v.  Bricker,  76  Pa.  St. 
255;  Spaulding  v.  Andrews,  48  Pa.  St.  411. 

7eKM. —  Neumann  v.  Shroeder,  71  Tex.  SI, 
B  S.  W.  632. 

Vermont. —  Fisher  V.  Becfcwith,  19  Vt.  31, 
46  Am.  Dec.  174. 

United  8tafe«.— BaboTg  p.  Peyton,  2  Wheat 
(U.  8.)  386.  4  L.  ed,  26B;  Van  Beimsdjk  c. 
Kane,  I  Wall.  (U.  S.)  630,  28  Fed.  Gas.  No. 
ie,B72. 

58.  Bpaulding  e.  Andrews,  48  Pa.  St.  411 1 
Eetley  t).  Oreenough,  9  Wash.  6S9,  33  Poc. 
1S8. 

This  la  true,  at  least,  where  the  holder  has 
been  induced  by  the  promise  to  act  on  the 
bill  as  accepted  |  Stroheckcr  v.  Cohen,  I  Speers 
IS.  C.)  34B;  Townsley  v.  Sumrall.  2  Pet. 
lU.  S.)  170,  7  L.  ed.  386;  D'WoIf  ti.  Rabaud, 
1  Pet  {U.  S.)  476,  7  L.  ed.  227;  Shields  c. 
Middleton,  2  Cranch  C.  C.  {U.  S.)  205,  21 
Fed.  Caa.  No.  12,786),  but  where  there  is  no 
such  privity  between  drawee  and  holder,  an 
agreement  to  accept  has  been  held  to  be  within 
the  statute  of  frauds  (Manley  c.  Qeagan.  105 
Mass.  446;  Allen  v.  Leavens,  2S  Oreg.  164,  37 
Pac.  4SS,  46  Am.  St.  Rep.  613,  2Q  L.  R.  A. 
t20)  and  so  as  to  need  of  independent  con- 
gideration  (Qnin  v.  Hanford,  1  Bill  (N.  Y.) 
82  j  Strohecker  p.  Cohen,  1  Speers  (S.  C.) 
346;  UoTse  v.  Massachusetts  Nat.  Bank, 
Holmes  (U.  S.)  209,  17  Fed,  Caa.  No.  9,867). 

60.  Walton  v.  Mandeville,  66  Iowa  697,  9 
N.  W.  913,  41  Am.  Rep.  123  (holding  that  a 
verbal  acoeptanee  1^  a  drawee  of  an  order 


drawn  upon  him  is  not  valid  and  will  not  bind 
him  where  be  baa  no  funds  of  the  drawer  in 
bis  hands)  ;  Morae  v.  Massachusetts  Nat. 
Bank,  Holmes  (U.  S.)  209,  17  Fed.  Caa.  No. 
9,867  (holding  that  a  parol  promise  of  a 
tMUnk  to  pay  a  check  drawn  on  it,  the  drawer 
having  no  funds  on  deposit,  does  not  bind  the 
bank,  but  is  within  the  statute  of  frauds). 

But  as  to  paxtiea  relying  on  such  accom- 
modation see  aupra.  III,  B,  3. 

61.  AIo6«mo.—  Whilden  K.  Merchants',  etc, 
Nat.  Bank,  64  Ala.  1,  38  Am.  Rep.  I;  Ken- 
nedy p.  Geddes.  8  Fort.  (Ala.)  263,  33  Am. 
Dec.  289. 

California.— Joyce  P.  Wing  Yet  Lung,  37 
Cal.  424,  26  Pac.  646. 

Oolnrado. — Durkee  v.  Oonklin,  13  Colo.  App. 
313,  67  Pac.  486. 

Conneotiout, —  Jarvis  P.  Wilson,  46  Conn. 
90,  33  Am.  Rep.  18. 

Detavxtre. —  Barcroft  p.  Denny,  5  Houet 
(Del.)   9. 

IlUnoia.—  St.  Louis  Nat.  Stock  Yards  v. 
O'Reilly,  86  111.  646;  Sturges  v.  Chicago 
Fourth  Nat.  Bank,  76  III.  595;  Phelps  p. 
Nortbup,  66  111.  166,  8  Am.  Rep.  681;  Mason 
P.  Dousay,  36  III.  424,  86  Am.  Dec,  368; 
Hettschmidt  p.  McAlpine,  69  III.  App. 
231. 

Indiana. —  Louisville,  etc.,  R,  Co.  p.  Cald- 
well, 98  Ind.  246  (drawee  without  funds)  ; 
Miller  p.  Neihaus,  61  Ind.  401 ;  Bird  v.  Mo- 
Elvaine,  10  Ind.  40  (non  negotiable  order)  ; 
Stockwell  I'.  Bramble,  3  Ind.  428 ;  Spurgeon  e. 
Swain,  13  Ind.  App.  1H8,  41  N.  E.  397. 

/oico.— Leach  p.  Hill,  106  Iowa  171,  76 
N.  W.  667,  where  the  drawee  has  funds. 

irenfuoI:y.— Hunter  p.  Cobb,  I  Bush  (Kv.) 
239. 

Louinana. —  Kane  v.  Robertson,  26  1a.  Ann. 
336,  where  the  bill  is  drawn  payable  out  of  a 
particular  fund. 

MOMOchjtsetU. —  Putnam  Nat.  Bank  p. 
Snow,  172  Mass.  669,  62  N.  E.  1079;  Cook  p. 
Baldwin,  120  Mass.  317,  21  Am.  Rep.  SI7; 
Dunavan  p.  Flynu,  118  Moss.  637;  Pierce  r. 
Kittredge,  115  Mass.  374;  Wells  p.  Brigham, 
6  Cush.  (Mass.)  6.  62  Am.  Dec.  760;  Ward  v. 
Allen,  2  Mete.  (Mass.)  63,  36  Am.  Dec.  387; 
Grant  v.  Shaw,  16  Mass.  341,  3  Am.  Dec.  142; 
Storer  p.  Logan,  9  Mass.  66. 

Mittittippi. —  McCutchen  e.  Rice,  66  Hiss. 
465. 

Ifebratka. — Farmers',  etc..  Bank  v.  Dunbier, 
32  Nebr.  487,  49  N.  W.  376;  Camp  p.  Sadler, 
22  Nebr.  732,  36  N.  W.  144. 

New  Hampshire.  —  Bamet  v.  Smith,  30 
N.  H.  266,  64  Am.  Dec.  290;  Edson  v.  Fuller, 
22  N.  H.  133. 

Neu>  Jersey.— Williama  v.  Wiuans,  14 
N.  J.  L.  8" 
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the  holder  may  refuse  to  receive  a  mere  parol  acceptance,"  On  tiie  other  hand 
under  the  statute  of  Aune,  inland  hills  coiild  not  be  protested  against  the  accepter 
unless  accepted  in  writing"  and  a  written  acceptance  ia  now  often  reqaired  by 
statute." 


'Nea>  York. —  Leonard  v.  Mbmh,  1  Wend. ' 
(N.  Y.)  522. 

North  Carolina. —  ^ort  ».  Blouat,  99  N.  C. 
40,  S  S.  E.  lOO. 

i'eniMi/iCTMiio.— Dull  v.  Bricker,  76  Pa.  St. 
255;  Spaulding  v.  Andrews,  4S  Pa.  St.  411; 
Ecker  v.  Snowden,  2  MiJei  (Fa.)  2T5  (parol 
promise  to  pay  superseding  an  earlier  Condi- 
tional  acceptance  in  writing). 

Bouih  (7aro2tna.~  Walker  v.  Lide,  1  Rich. 
{S.  C.)   24Q,  44  Am.  Dec.  252. 

Tennessee. —  Montague  c.  Mf era,  1 1  Heiak. 
(Tenn.)   630. 

Temis. —  Neumann  v.  Shroeder,  71  Tex.  81, 
8  S.  W.  632  j  Lenunon  v.  Box,  20  Tex.  329; 
Whit«  p.  Dienger,  (Tex.  Civ.  App.  1894)  25 
S.  W.  666;  Walters  c.  Qalveston,  etc.,  E.  Co., 
1  Tex.  App.  Civ.  Caa.  }  753. 

Vermont.— In  re  Goddard,  66  Vt.  415,  29 
Atl.  634  (oral  promise  to  paj)  ;  Arnold  v. 
Spnfsue,  34  Vt,  402;  Fisher  o.  Beekwith,  19 
Vt.  31,  46  Am.  Dec.  174. 

United  states. —  Scudder  f.  Union  Nat. 
Bank,  91  U.  S.  406,  23  L.  ed.  245. 

England. —  Leach  v.  Buchanan,  4  Esp.  226 ; 
Sproat  V.  Matthews,  1  T.  R.  182;  Julian  v. 
Sholbrooke,  2  WiU.  C.  P.  9. 

See  T    Cent.   Dig.  tit.   "  Bills   and   Notes," 

I  lie. 

Must  he  uneqiuTocaL —  The  words  from 
which  ft  Terhal  acceptance  is  to  he  inferred 
must  not  be  equivocal  (Walker  c  Lide,  1 
Bicb,  (S.  C.)  249,  44  Am.  Dec.  252)  and 
must  be  understood  and  quoted  as  an  accept- 
ance (Vermont  Marble  Co.  v.  Mann,  36  Vt.  697. 
See  also  Peck  v.  Cochran,  7  Pick.  (Mass.) 
34),  A  statement  hj  the  drawee  that  there 
are  sullicicDt  funds  and  he  will  attend  to  the 
bill  (Bell  V.  Pletacher,  32  Misc.  (N.  Y.)  746, 
6S  N.  Y,  Suppl.  669)  or  a  promise  to  pay  im- 
plied bj  the  drawee's  statements  "that  it' 
was  not  his  custom  to  accept  in  writing," 
"  that  the  draft  Would  be  paid  at  maturity," 
"  that  he  would  take  a  memorandum  of  the 
draft  and  place  it  to  the  account  of  the 
drawer,"  "  that  there  would  be  funds  in  his 
hands  before  the  draft  matured"  (Spaulding 
V.  Andrews,  4S  Fa.  St.  411)  is  suOicient;  but 
a  verbal  promise  to  pay  a  bill  of  exchange, 
accompanied  by  a  refusal  to  accept  it,  is  no 
acceptance,  although  the  drawee  have  funds 
in  his  hands  (Luff  c.  Pope.  B  Hill  (N.  Y.) 
413  [affirmed  in  7  Hill  (N.  Y.)  677]).  Nor 
is  a  statement  to  the  holder,  on  returning  the 
bill,  that  "  There  is  your  bill ;  it  is  all  right " 
(Powell  V.  Jones,  1  Esp.  17)  or  a  statement 
to  a  stranger  that  "  I  will  have  to  pay  it " 
(Martin  v.  Bacon,  2  Mill  (S.  C.)  132)  suffi- 
cient;  and  where  a  debtor  gives  one  creditor 
an  order  on  a  third  person,  a  promise  by  the 
latter  to  notify  other  creditors,  and  an  ac- 
knowledgment that  the  amount  named  in  the 
order  ia  partly  due,  and  that  the  whole 
amount  will  be  due  on  a  specified  date,  does 
not  constitute  au  acceptance  of  tbe  order 
[T,  A,  6,  a.  (I).  (A)] 


(De  Liquero  *.  Munson,  II  Heiek.  (Tenn.) 
15).  Compare  Fairlee  v.  Herring,  3  Bing. 
625,  11  Moore  C.  P.  520,  II  E.  C.  L.  305. 

Where  the  indoraee  of  k  lost  bill  drew  on 
the  accepters  for  the  amount,  and  the  latter 
told  plaintiff's  agent  "  there  would  be  no  diffi- 
culty about  it,"  these  words  did  not,  trndrr 
the  circumstanced,  amount  to  an  absolute  ac- 
ceptance or  waive  the  accepters'  right  to  be 
satisded  of  the  gennineneas  of  the  indorse- 
ment of  the  original  bill.  Robbins  a,  Lambeth, 
2  Rob.   {Ul.)   304. 

A  disconnt  of  the  bill  by  the  drawee  is  not 
an  acceptance.  Swope  v.  Roas,  40  Pa.  St  186, 
SO  Am.  Dec.  667. 

63.  Nc^.  Instr.  L.  i  221 ;  Story  BUIa.  f  247. 

63.  Fairlee  v.  Herring,  3  Bing.  625,  II 
Moore  C.  P.  620,  II  E.  C.  L.  305. 

64.  Lewin  c.  Greig,  115  Ga.  127,  41  S.  £. 
497;  Neg.  Instr.  L.  i  220  (in  writing  and 
siloed  b;^  the  drawee) ;  Bills  Exeh.  Act,  i  IT 
(in  writing  and  signed  by  the  drawee).  See 
also  Cal.  Civ.  Code,  |  S193.  by  signature  only. 

These  stattitea  have  been  applied  to  a  loll 
of  exchange  (Wheatley  v.  Strobe,  12  Cal.  92. 
73  Am.  Dec.  E22;  Lewin  v.  Greig,  115  Ga.  127, 
41  S,  E.  497;  Haeberle  v.  O'Day,  61  Mo.  App. 
390;  Dickinson  c.  Marsh,  57  Mo.  App.  569; 
Luff  V.  Pope,  5  Hill  (N.  Y.)  413  [affirmed  in 
7  Hill  (N.  Y.)  677];  Erickson  f.  Inman,  34 
Oreg.  44,  54  Pae.  949;  Camden  Nat.  State 
Bank  v.  Lindeman,  161  Pa,  St.  199,  28  AtL 
1022)  ;  a  check  in  a  bank  (Risley  r.  Phenii 
Bank,  83  N,  Y.  318,  38  Am.  Rep.  421 ;  Dun- 
can i;.  Berlin,  60  N.  Y.  151;  Camden  Nat. 
SUte  Bank  c.  Lindeman,  161  Pa.  St  199.  SS 
Atl.  1022 ;  Maginn  v.  Dollar  Sav.  Bank.  131 
Pa.  St.  362,  IB  Atl.  901 ;  Garrettson  c.  North 
Atchison  Bank,  47  Fed.  367  [n^r^io^  39 
Fed.  163,  7  L.  R.  A.  428],  Missouri  case): 
an  order  for  a  definite  sum  by  one  on  another 
in  favor  of  a  third  person  payable  generally 
and  not  out  of  any  particular  fund  (Ander- 
son «.  Jones,  102  Ala.  537.  14  So.  871 ;  Ingle 
V.  Davis,  81  Ga.  766,  8  S.  E.  192;  Upham  r. 
Clute,  105  Mich.  350,  63  N.  W.  317;  Stunb- 
vant  V.  Roberts,  S  Kulp  (Pa.)  99)  ;  a  «u>- 
tractor's  order  to  "  pay  the  above  bili.  heiwt 
the  amount  for  tinning  your  houses  on  South 
Sixth  street,  and  cfaai^  the  same  to  our  sc- 
count"  (Hoyt  -p.  Lynch.  2  Sandf.  (N.  V.| 
328)  ;  a  promise  of  payment  (Baer  r.  Eng- 
liNh,  84  Ga.  403,  II  S.  E.  463,  20  Am.  St.  Rep. 
372;  Hall  V.  Flanders,  83  Me.  242,  22  Atl. 
158;  Duncan  c.  Berlin.  80  N.  Y.  l.-il  [o^™- 
ing  38  N.  Y.  Super.  Ct.  31];  Camden  SsL 
SUU  Bank  r.  Lindeman,  161  Pa.  St  199,  28 
Atl.  1022),  although  the  drawee  was  indtbtcd 
to  the  drawer  for  the  amount  (Weinlianet  r. 
Morrison.  49  Hun  (N.  Y.)  408.  2  N.  Y.  Suppt. 
544,  18  N.  Y.  St  800)  ;  and  to  a  promiM  of 
acceptance  (Flato  e.  Muthall,  72  Ho.  5£3I: 
and  even  before  the  Revised  Statutes  of  N'e" 
York,  a  parol  agreement  to  accept  a  bill  ta  be 
drawn  in  future  could  not  be  enforced  by  u 
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(b)  Eorm  of  Writing  —  (1)  In  Genrral.  The  common  form  of  acceptance 
ia  by  writing  tlie  word  "  accepted  "  "  on  the  face  of  the  bill  followed  by  tlie  sig- 
nature of  the  accepter,"  but  any  words  showinc;  the  intention  of  the  drawee  to 
accept  or  honor  the  bill  are  aufhcient,"  and  if  the  drawee  simply  writes  his  name 
across  the  face"  of  a  bill  or  order  it  is  an  acceptance." 

(2)  LsTTBK,  Tgleobau,  ob  Otfeb  Separate  Wbttinq.     A  valid  acceptance 
y,  however,  be  made  by  a  letter  or  other  separate  instrument,™  or  even  by  tele- 


may, 

indorsee  who  did  not  take  the  bill  on  the 
faith  of  saqh  agreement  (Ontario  Bank  v. 
Worthington,  12  Wend.    (N.  Y.)   693). 

Tlie  Bbitiitea  have  been  held  not  to  apply  to 
an  order  for  the  delivery  of  cotton  (Aucrbach 
fi.  Pritchett,  59  Ala.  451)  ;  a  contractor's  or- 
der to  pa^  "  and  charge  the  same  to  my  ac- 
count of  grading  and  paTing  Lexinf[ton  ave- 
nue. ...  as  per  contract"  (Ehrichs  t).  De 
Mill,  75  N.  Y.  370)  ;  an  order  to  pay  over 
rents  accruing  up  to  a  specified  time,  although 
the  renta  were  payable  in  money  ( Morton  v. 
Naylor,  1  Hill  (N.  Y.)  583) ;  or  to  an  abso- 
lute assignment  of  wages  by  an  order  on  the 
employer  (Trnmbower  e.  Ivey,  E  Pa.  Co.  Ct. 
470). 

Hegotlated  bills  excepted.-^  The  exception 
in  the  Missouri  statute  of  "  any  person  to 
whom  a  promise  to  accept  a  bill  may  have 
been  made,  and  who,  on  the  faith  of  such 
promiee,  shall  have  drawn  or  n^otiated  the 
bill  "  has  been  held  not  to  apply  to  the  payee 
who  discounts  the  bill  for  the  drawer  and 
holds  it  against  the  drawee.  Hall  c.  Cordell, 
142  U.  S.  116,  12  S.  Ct.  154,  36  L.  ed.  QSa 
[aflirming  34  Fed.  806]. 

Action  In  diawei's  name. — Under  the  Penn- 
sylvania  act  of  1381  requiring  written  accept- 
ance, the  payee  of  an  order  orally  accepted 
cannot  sue  in  bis  own  name,  but  must  sue 
in  the  name  of  the  drawer,  being  only  an 
equitable  assignee  of  part  of  the  fund  drawn 
on.     Sturdevant  r.  Roberts,  6  Eulp  (Pa.)   99. 

Defense  confined  to  accepter. —  But  the  pro- 
▼iaion  of  the  statute  requiring  acceptance  in 
-writing  is  for  the  benefit  of  the  accepter  alone, 
and  none  other  can  take  advantage  thereof. 
Moeser  v.  Schneider,  168  Pa.  St.  412,  33  Wkly. 
Notes  Cas.  (Pa.)  258,  27  Atl.  1088;  Ulrich  v. 
Hoover,  166  Pa.  St.  414,  33  Wkly.  Notes  Cas. 
(Pa.)    17,  27  Atl.  243. 

65.  "Bxcepted"  or  "  except." — The  word 
"excepted"  (Cortelyou  r.  Mabcn,  32  Nebr. 
697,  36  N.  W.  159,  3  Am.  St.  Rep.  284;  Meyer 
r.  Bcardsley,  30  N.  J.  L.  236;  Miller  v.  But- 
ler, 1  Cranch  C.  C.  (U.  8.)  470,  17  Fed.  Cas. 
No.  9.565)  or  "except"  (Vanstrum  P.  Liljen- 
gren.  37  Minn.  191,33  N.  W.  656}  is  sufficient. 

ea  Spear  p.  Pratt,  E  Hill  (N.  Y.)  582,  38 
Am.  Dec.  SOD;  Gray  v.  Milner,  3  Moore  C.  P. 
«0,  2  SUrk.  739,  3  E.  C.  L.  434,  8  Taunt.  739, 
4  E.  C.  L.  361,  21  Rev.  Rep.  625. 

In  England  before  ig  &  ao  Vict,  the  draw- 
ee's signature  was  not  essential  to  a  complete 
acceptance.  Dufaur  <t>,  0:tenden,  I  M.  &  Rob. 
flO ;  Corlett  r.  Conway,  6  M.  ft  W.  853. 

67.  Whilden  v.  Merchants',  etc.,  Nat.  Bank, 
«4  Ala.  1,  38  Am.  Rep.  I ;  Block  t>.  Wilkerson, 
42  Ark.  263;  Peterson  v.  Hubbard,  28  Mich. 
197. 

Tbet«  was  anffldent  acceptaiiM  In  the  fol- 


lowing oaaea:  Block  t>.  Wilkerson,  42  Ark. 
253  (an  indorsement  "Protest  waived,  pay- 
ment guaranteed");  (XDonnell  v.  Smith,  2 
E.  D.  Smith  (N.  Y.)  124  ("  I  promise  to  pav 
the  above")  ;  Moor  v.  Withy,  Bull.  N.  P.  270 
(a  request  to  a  third  person  to  pay  the  bill) ; 
Robson  v.  Bennett,  2  Taunt.  338,  II  Rev.  Rep. 
614  (the  marking  of  a  bill  after  banking 
hours,  by  usage  of  London,  to  show  that  it  is 
good). 

There  was  no  acceptance  in  Smith  r.  Mil- 
ton, 133  Mass.  369  (the  acknowledgment  of 
the  receipt  of  an  order)  ;  Cook  c.  Baldwin,  120 
Mass.  317,  21  Am.  Rep.  617  ("I  take  notice 
of  the  above  "). 

68.  An  indorsement  in  blank  has  been  held 
to  be  in  effect  an  acoeptanoe.  Haines  v.  Nance, 
62  111.  App.  408.  But  see  Steele  c.  McKinlay, 
6  App.  Cas.  754,  43  L.  T.  Rep.  N.  S.  35S.  20 
Wkly.  Rep.  17,  holding  that  an  irregular  in- 
dorsement by  B.  stranger,  in  aid  of  the  ac- 
cepter, to  enable  him  to  obtain  a  loan  from 
the  drawer,  is  not  an  acceptance  or  co-accept- 
ance. As  to  such  indorsemsnta  see  mipra,  II, 
B,  6. 

69.  Cali^omio.— Cal.  Civ.  Code.  %  8193. 
Georgia. —  Fowler  e.  Gate  City  Nat.  Bank, 

88  Ga.  29,  13  S.  E.  831. 

Lommana. —  Schwarti  v.  Barringer.  20  La. 
Ann.  419,  notwithstanding  h!s  refusal  to  add 
the  word  "  accepted." 

UioMgan. —  Peterson  *.  Hubbard,  28  Mich. 
1B7.  notwithstanding  the  addition  of  the 
words,  "  Paid  on  this  order  forty  dollars " 
after  the  drawee's  signature. 

Jfi«*tasippi, —  Mechanics'  Bank  v.  Yager,  62 
Miss.  629,  "  in  writing  duly  subscribed,"  un- 
der the  code  of  1880. 

tieto  York. —  Wheeler  v.  Webster,  1  E.  D. 
Smith  (N.  Y.)  1  ("in  writing  signed  by  the 
party"  under  New  York  Revised  Statutes)  ; 
Spear  c.  Pratt,  2  Hill  (N,  Y.)  682,  38  Am. 
Dec.  60O. 

Texas. —  Walters  v.  Galveston,  etc.,  R.  Co., 
1  Tex.  App.  Civ.  Cas.  }  763.' 

Vertnont. —  Bacon  e.  Bates,  63  Vt.  30. 

^n^Iand. —  Powell  *.  Monnier,  1  Atk.  611. 
Under  IB  *  20  Vict,  writing  the  name  only 
across  the  face  of  the  bill  was  no  longer  a 
sufficient  acceptance  in  writing  (Hindhaugh 
V.  Blakey.  3  C.  P.  D.  136,  47  L.  J.  C.  P,  345, 
38  L.  T.  Rep.  N.  S.  221,  26  Wkly.  Rep,  480), 
although  it  was  again  made  sufficient  by  41 
ft  42  Vict,  c,  13,  and  by  the  Bills  of  Exchange 
Act  of  1882. 

70.  Germania  Nat.  Bank  o.  Taaks,  31  Hun 
(N.  Y.)  260;  Wynne  v.  Raikes.  5  East  514; 
Clarke  v.  Cock,  4  East  67 ;  Billing  c.  Devaux, 
5  Jnr.  1182,  11  L.  J.  C.  P.  38,  3  M.  t  G.  565. 
4  Scott  N.  R.  176,  42  E.  C.  L.  297;  E*  p. 
Dyer,  6  Ves.  Jr.  9. 

[V.  A.  6.  a.  (I).  (B),  (2)] 
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so  clear  as  not  to  admit 


gram,'"  bnt  tbe  terms  of  sucli  separate  writing  muBt  b 
of  doubt," 

(ii)  Whss Implied  —  (a)  By  Agreemeni  Eor  Acc^iarice  —  (1)  Of  Eiibtisg 
Bill.  An  agreement  by  tlio  drawee  to  accept  an  existing  bill  1b  an  acceptance  of 
tbe  bill,"  if  it  is  in  writing,"  Ib  snlSciently  certain  in  its  description  of  tlie  bill," 
and  the  holder  know  of  tbe  agreement  and  relied  on  it  in  the  purchase  of  tlie 
bill ; "  and  in  some  states  even  a  verbal  promise  to  accept  is  held  to  be  a  safficient 


Bolder  must  faave  relied  on  such  acceptance. 
—  Such  acceptance  ii  available  in  general 
only  to  holderB  who  have  taken  the  bill  on 
the  strength  of  it.  Worcester  Bank  v.  Wells, 
8  Mete.  {Mass,)  107;  Fairchild  c.  Feltman, 
32  Hun  (N.  Y.)  393.  See  also  Neg.  Instr.  L. 
f  222;  Cal.  Civ.  Code,  i  8190. 

A   bank   depocit  tillp  not   referrin):;  to   tbe 

E articular  check  is  not  an  acceptance  by  the 
ank.  Union  Mills  First  Nat.  Bank  P.  Clark, 
134  N.  Y.  388,  32  N.  E.  38,  48  N.  Y.  St.  283, 
17  L.  R.  A.  680. 

Ciediting  on  dravee'a  books  Is  not  suffi- 
cient. Harris  v.  Russell,  93  Ala.  69,  9  So. 
G41. 

71.  Alabama. —  Whilden  v.  Merchants', 
etc.,  Nat.  Bank,  64  Ala.  1,  38  Am.  Rep.  1. 

/IltnoM.— CoSman    P.    Campbell,    87    III. 

ea. 

Uaryland.~¥\oTB.  First  Nat  Bank  v. 
Clark,  ai  Md.  400,  48  Am.  Rep.  114. 

Pennaytvanitt. —  Ravenswood  Bank  v.  Rene- 
ker,  18  Pa.  Super.  Ct  192. 

Untied  gfaiet.^-Garrettson  P.  North  Atchi- 
son Bank,  39  Fed,  163,  7  L.  R.  A.  428  [af- 
firmed in  47  Fed.  867]. 

See  also  Henrietta  Nat.  Bank  ii.  State  Nat. 
Bank,  80  Tex.  648,  16  S.  W.  321,  26  Am.  St. 
Rep.  773,  holding  that,  where  the  holder  tele- 
graphed the  drawee;  "Will  you  pay  E.  F. 
and  W.  S.  Ikard's  check  for  (1800  on  presen- 
tation! "  the  reply  telegram:  "  Yes]  will  pay 
the  Ikard  cheek,"  sufficiently  identified  the 
check  to  sustnlD  an  action  for  breach  of  the 


sufficient  {Rees  v.  Warwick,  2  B.  &  Aid.  113, 

2  Stark.  411,  3  E.  C.  L.  487)  and  a  letter 
written  by  one  to  another  sayinfr,  "  I  will 
accept  and  pay  James  Cusick's  order  for  {$20) 
twenty  dollars,"  does  not  become  an  accept- 
ance by  the  other's  indorsing  the  letter  (Al- 
len P.  Leavens,  28  Oreg.  164,  37  Pac.  488,  40 
Am.  St.  Rep.  613,  28  L.  R.  A.  620). 

73.  Califomia.— WakcGiid  p.  Oreenhood, 
29  Cal.  607. 

llliuoia. —  Peoria  Second  Nat.  Bank  v.  Die- 
fendorf,  90  III.  396;  Jones  p.  Council  Bluffs 
Branch  State  Bank,  34  111.  313,  86  Am.  Dec. 
306. 

Kentucky. — Read  i\  Marsh,  6  B.  Mon.dCy.) 
8,  41  Am.  Dec.  253.  "  shaH  be  protected." 

MasaachuKetta, —  Centra!  Sav.  Bank  P. 
Richards,  109  Mass,  413  (by  telegram)  ;  Sa- 
vannah Nat.  Bank  p,  Haskins,  101  Mass.  370, 

3  Am.  Rep.  373;  Grant  v.  Shaw,  10  Mass.  341, 
8  Am.  Dec.  142  (promise  after  previous  re- 
fusal and  subsequent  receipt  of  funds). 

United   States. —  Schimmelpennioh   r.   Bay- 
ard. 1  Pet.   (U.  S.)   284,  7  L.  ed.  138;  De  Tas- 
[V.  A,  6.  a,  (I),  (b),  (2)] 


tett  p,  Crousillat,  2  Wash.  {U.  8.)  132,  7 
Fed.  Cas.  No.  3,828. 

EnjfEond,— Mandisabal  p.  Machado,  6  0.  &  P. 
218,  3  L.  J.  C.  P.  70,  3  Moore  t  8.  841,  25 
E.  C.  L.  402;  Wynne  c.  Raikee,  5  East  614; 
Clarke  P.  Cock,  4  East  57 ;  Crutchley  v.  Mum, 
2  Marsh.  29,  5  Taunt  529,  1  E.  C.  L.  272; 
Ba  p.  Dy;er,  6  Ves.  Jr.  0.  But  when  tlie 
drawee  said ;  "  111  pay  the  bill,  but  I  cannot 
pay  it  now;  111  give  you  a  bill  at  three 
months,"  it  was  not  sufficient.  Reynolds  c. 
Peto,   11   Eich.   418. 

An  asieement  by  one  joint  owner  after  hi* 
own  refusal,  that  his  coOwner  and  co-drawee 
should  accept,  is  not  an  acceptance  hj  either. 
Mercantile  Bank  P.  Cox,  38  Me.  600. 

Where  it  appeua  that  an  acceptance  wat 
not  intended  a  letter  in  which  the  drawee 
says,  "  I  shall  accept,"  is  not  an  acceptance. 
MuBgrove  p.  Hudson,  2  Stew.     Ala.)  464. 

7i.  Cook  P,  Miltenberger,  23  La.  Ann.  377; 
Johnson  p.  Clark,  39  N.  Y.  216  (under  New 
York  Revised  Statutes)  ;  Bank  of  Commerce 
p.  J.  G,  Shaw  Blank  Book  Co.,  54  N.  Y.  Super. 
Ct.  83  (and  it  is  not  provable  by  parol); 
Goodrich  p,  Gordon,  15  Johns.   (N.  Y.)   6. 

A  telegram  is  sufficient.  Central  Sav.  Bank 
p.  Richards,  109  Mass.  413;  Molson's  Bank  r. 
Howard,  40  N.  Y.  Super.  Ct,  15 ;  North  Atchi- 
son Bank  P.  Oarretson,  61  Fed,  168,  4  U,  & 
App.  557,  2  G.  C.  A.  145  {a/Jirming  47  Fed. 
867]  ;  In  re  Armstrong,  41  Fed.  381, 

76.  Carrollton  Bank  P.  Tayleur,  16  La.  490. 
35  Am.  Dec.  219,  holding  that  it  must  con- 
template the  specific  bill. 

76.  Alabama. —  Kennedy  p,  Geddes,  8  Port, 
(Ala.)  263,  33  Am.  Dec  289,  under  New 
York  Revised  Statutes. 

California.—  See  Cal.  Civ.  Code,  f  8197. 

Georgia. —  Lugrue  c.  Woodrufl!',  29  Ga. 
648. 

Louisiana. —  Crowell  p.  Van  Bibber,  18  Lt. 
Ann.  837. 

Maine. —  Mercantile  Bank  p.  Cox,  38  Me. 
500. 

MaryJand. —  Brown  P.  Ambler,  66  Md.  391, 
7  Atl,  903. 

Masaaehueette.—  St.  Louis  Eich.  Bank  r. 
Rice,  98  Mass,  288,  107  Mass,  37,  0  Am.  Rep 
1 ;  Storer  p.  Logan,  9  Mass.  66. 

New  York.—  Lowery  p.  Steward.  25  N.  Y. 
239,  82  Am.  Dec.  346  [affinniag  3  Bosir. 
(N,  Y.)  505,  written  promise  to  drawer  and 
verbal  promise  to  payee,  who  relied  on  it]; 
New  York,  etc.  State  Stock  Bank  r.  Gibson, 
5  Duer  (N,  Y.)  674;  Ulster  (ounty  Bank  r. 
McFarlan,  5  Hill  (N.  Y.)  432;  OnUrio  Bsnfc 
p.  Worthington,  IB  Wend.  (N.  Y.)  593;  Good- 
rich p.  Gordon,  15  Johns.  (N.  Y.)  6;  Me- 
Evera  p.  Mason,  10  Johns.   {N.  Y,|  207. 
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acceptance,'"  if  known  to  the  liolder  and  relied  on  by  hiin.^  The  agreement  for 
acceptance  may  be  made  even  after  a  bill  has  been  tranaferred."  it  mar  be 
made  to  one  who  ia  not  a  party  to  the  bill,  if  it  waa  drawn  for  hie  acconnt,  and 
will  in  general  inure  to  Bnbaeqnent  holdera,*'  but  recovery  on  it  will  depend  on 
proof  of  its  breach." 

(2)  Of  Bill  to  Be  DBA.wEf.     In  like  manner  an  agreement"  to  accept  a  bill 


Ohio.— Sherwin  «.  Brighun,  39  Ohio  St. 

137. 

FeiuMyltNiiMa. —  Stoman  r.  Harrison,  42  Pa. 
St  46,  82  Am.  Dec.  491 ;  Eonland  (i.  CarioD, 
IS  Pa.  St.  453. 

tToufh  Caralino. —  StTohecker  c,  Cohen,  1 
Speera  (8.  C.)   349. 

Vettnont. —  Haveni  v.  Oriffln,  N.  Cbipm. 
(VL|   43. 

CnitMl  suite*. —  Camel  v.  Dows,  1  Blatchf . 
(U.  S.)  336,  6  Fed.  Cm.  No.  2,602,  1  lav.  L. 
M«g.  193. 

Englotwl. —  Miln  v.  Prest,  4  Campb.  393, 
Holt  N.  P.  181,  3  E.  C.  L.  78;  Grant  v.  Hunt. 
1  C.  B.  44,  9  Jur.  228,  14  L.  J.  C.  P.  106,  50 
E.  C.  L.  44;  Pieraon  v.  Dunlop,  Cowp.  671; 
Clarke  e.  Cock,  4  Eaat  67;  Johnson  v.  Cal- 
lings, 1  East  98. 

Compare  Read  v.  Marsh,  6  B.  Mon.  (Kj.) 
8.  41  Am.  Dec.  263,  Lolding  that  a  letter  writ- 
tea  bj  the  drawee  to  the  drawer  after  the 
drening  of  the  bill,  promiaing  to  protect  the 
bill,  ma;  operate  aa  an  acceptance,  although 
the  holder  had  already  taken  the  bill  condi- 
ttonallj  and  decided  to  bold  it  after  he  waa 
inlormed  of  the  letter. 

It  is  not  esaentUl  that  the  written  piomiae 
be  ihown  ot  exhibited  to  a  person  who  takes 
the  bill  relying  upon  its  existence ;  but  if  he 
chooses  to  act  witiiout  inspecting  the  promise 
in  nriting,  he  is  held  to  nave  such  informa- 
tion as  be  would  have  acquired  bj  reading 
the  Bams.  Woodard  v.  Griffith  B-Marshall 
Grain  Commission  Co.,  43  Minn.  260,  46 
N.  W.  433. 

Where  a  bill  puipoits  on  its  face  to  be 
duwn  OB  a  letter  of  credit,  the  poasession  of 
the  letter  of  credit  by  the  holder  of  the  bill, 
with  an  indorsement  on  it  made  by  the  drawer 
of  the  bill,  showing  that  it  waa  drawn  under 
the  letter  of  credit,  is  prima  facie  evidence 
that  the  bill  was  taken  on  the  faith  of  the 
Utter.  Nisbett  e.  Galbraith,  3  La.  Ann.  690. 
TT.  Kennedy  r.  Qeddes,  B  Port.  (Ala.)  263, 
33  Am.  Dec.  289;  Spaulding  c.  Andrews,  48 
Pa.  St.  411 ;  Bamett  f.  Boone  Lumber  Co.,  43 
W.  Vs.  441,  27  S.  E.  209;  Scudder  v.  Union 
Nat.  Bank,  91  U.  S.  406,  23  L.  ed.  245;  Ex- 
change Bank  v.  Hubbard.  62  Fed.  112,  26  U.  S. 
App.  133,- 10  C.  C.  A.  29S  [afflrmed  in  72  Fed. 
S34.  38  U.  8.  App.  289,  18  0.  C.  A.  626].  See 
also  Hatcher  v.  Stalworth,  26  Miss.  376. 

Even  where  the  ttatnte  reqniiea  an  accept- 
ance to  be  In  writiuK  it  is  held  that  a  con- 
tract to  accept  is  valid,  although  not  in  writ- 
ing.   Light  V.  Powers,  13  Kan.  96. 

7S.  Nelson  c.  Chicago  Firat  Nat.  Bank,  48 
ni.  36,  05  Am.  Dec.  SIO;  Overman  C.  Ho- 
boken  Cit^  Bank,  31  N.  J.  L.  663  [a/firming 
30  N.  J.  L.  611;  Williams  v.  Winans,  14 
If.  J.  L  339;  Strohecker  v.  Cohen,  1  Speers 
(S.  C.)    349;    Townaley   c.   Sumrall,    2   Pet. 


(U.  S.)  170,  7  L.  ed.  386.  Although  that 
has  been  held  not  to  be  necessary.  Spaulding 
V.  Andrewa,  48  Pa.  6t.  411. 

79.  Wynne  ».  Raikea,  6  East  614,  holding 
thia  true  of  a  promiae  ot  payment  made  1^ 
the  drawee  to  the  drawer. 

80.  Fairlee  v.  Herring,  3  Bing.  625,  11 
Moot«  C.  P.  520,  11  E.  C.  L.  305;  Grant  P. 
Hunt,  1  C.  B.  44,  9  Jur.  228,  14  L.  J.  C.  P. 
106,  60  E.  C.  L.  44.  But  a  promise  made  to 
the  payee  without  notice  to  the  drawer  and 
in  consideration  of  the  drawee'a  debt  to  the 
drawer  and  the  drawer's  debt  to  the  payee. 
both  unreleased,  is  without  consideration  and 
will  not  support  an  action  by  the  payee 
against  the  drawee  after  he  haa  paid  the 
amount  to  the  drawer.  Clement  1>.  Earle,  130 
Mass,  685  note;  Rogers  0.  Union  Stone  Co., 
130  Mass.  681,  39  Am.  Rep.  478. 

81.  Lathrop  v.  Harlow,  23  Mo.  20B,  under 
the  statute. 

But  this  ia  not  true  of  a  mere  certificate 
that  "  the  bearer  .  .  .  leaves  deposited  in  nty 
bands  the  sum  of  eleven  thousand  one  hun- 
dred ($11,100}  dollars  which  sum  I  hold  sub- 
ject to  his  order  "  {Roman  e.  Sema,  40  Tex. 
300 )  or  of  a  clearing-house  agreement  between 
drawer  and  drawee  as  to  retontion  or  return 
of  checks  through  the  clearine- house  (Over- 
man e.  Hoboken  City  Bank,  30  N.  J.  L.  61)  ; 
and  a  promise  of  acceptance  made  to  the 
drawer  after  tfhe  bill  has  been  negotiated  will 
not  support  an  action  by  the  indorsee  against 
the  drawee  (St.  Louis  Exch.  Bank  v.  Rice.  98 
Mass.  288). 

82.  Becovei?  is  on  tbe  agreement  irrespec- 
tive of  its  effect  as  an  acceptance  (Barney  c. 
Newcomb,  9  Cush.  (Mass.)  46;  Carnegie  v. 
Morrison,  2  Mete.  (Mass.)  3BI;  Bissell  v. 
Lewis,  4  Mich.  450;  Lonsdale  v.  Lafayette 
Bank,  18  Ohio  126;  Boyce  i\  Edwards,  4  Pet. 
(U.  S.)  Ill,  7  L.  ed.  TB9;  Russell  e.  Wiggin, 
2  Story  (U.  S.)  213,  21  Fed.  Cas.  No.  12,165, 
5  Law  Rep.  633),  and  where  a  draft  is  drawn 
on  a  particular  fund  and  the  drawee  refused 
to  accept  it,  but  promised  to  pay  the  person 
in  whose  favor  it  was  drawn,  the  latter  could 
sue  the  drawee  therefor  (Luff  f>.  Pope,  5  Hill 
(N.  Y.)  413). 

The  bill  must  be  first  tendered  for  accept- 
ance to  constitute  a  breach  of  the  agreement. 
Brown  c.  Ambler,  66  Md.  391,  7  Atl.  903. 

83.  Whether  oral  or  written.—  In  Bome<  ju- 
risdictions a  verbal   agreement  is   sufficient 

(Kelson  v.  Chicago  First  Nat.  Bank,  48  111. 
36,  95  Am.  Dec.  610;  Woodard  v.  Griffiths- 
Marahall  Grain  Commission  Co.,  43  Minn. 
260,  46  N.  W.  433;  Havens  v.  Griffin,  N. 
Chipm.   (Vt.)   42;  Hall  v.  Cordell,  142  U.  S. 

116,  12  S.  Ct  154,  35  L.  ed.  956  [affirming 
34   Fed.   866];   Townslcy   t!.   Sumrall,   2   Pet. 

(U.  S.)    170,  7  L.  ed.  386),  while  a  written 

[V.  A,  6.  a.  (u).  (A).  (2)] 
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to  be  drawn  is  in  effect  the  acceptaDce  of  sach  bill,"  if  the  bill  is  drawn  in 
strict  accordance  wiUi  the  provisions  of  the  agreement"  and  within  a  reasonable 


agreement  is  neeeauirj  in  others  (Kamwdj' 
V.  Qeddes,  B  Port.  (Ala.)  263,  33  Am.  Dec. 
289  [promise  made  to  paTee];  WskeBeld  v. 
Greenhood,  29  Cal.  697;  Plummer  v.  Lynun, 
49  Me.  220;  Mercantile  Bank  m.  Cox,  38  Me. 
600  (foreign  bill];  Nichols  o.  Commercial 
Bank,  66  Mo.  App.  81  [inland  bill];  Rulo 
First  Nat.  Bank  v.  Gordon,  4S  Mo.  App.  293; 
Flato  e.  Mulhall,  4  Mo.  App.  176;  Fairchild 
V.  Feltman,  32  Hun  (N,  Y.)  398;  Pike  v. 
Irwin,  1  Sandf.  (N,  Y.)  14  [an  agreement 
for  an  accommodation  acceptance]  ;  Bank  of 
Ireland  u.  Archer,  7  Jur.  379,  12  L.  J.  Exch, 
363,  11  M.  &  W.  3S3  [although  the  promise 
had  been  relied  on  by  the  purchaser]). 

The  promise  to  accept  mvat  be  uncondi- 
tional to  be  deemed  an  acceptance.  Shaver  ff. 
Western  Union  Tel.  Co.,  67  N.  Y.  469;  Har- 
rison (■:  Smith,  8  Sweeny  (N.  Y.)  669.  See 
also  Oermnnia  Nat.  Bank  e.  Taaks,  101  N.  Y. 
442,  S  N.  E.  76  [recerHng  31  Hun  [N.  Y.) 
260],   where   the   promise  was   not   uncondi- 

S^  Alabama. — Whilden  v.  Merchants', etc., 
Nat.  Bank.  64  Ala.  1,  38  Am.  Rep.  1  (holding 
that  authority  to  draw  conditionally  followed 
by  a  telegram  saying,  "  Will  advance  cost,  if 
you  buy  strict  good  ordinary  at  sixteen,"  con- 
stitute "  an  unconditional  promise  in  writing 
to  accept  a  bill  before  it  is  drawn,"  under  the 
Alabama  statute)  ;  Kennedy  v.  Geddes,  3  Ala. 
581,  37  Am.  Dec.  714. 

Coiifomio.— James  p.  E.  G.  Lyons  Co.,  134 
Cal.  189,  66  Pac.  210. 

Colorado. — Fowler  p.  McPhee,  13  Colo.  App. 
135,  66  Pac.  1118. 

Illinois. — Hall  f.  Rmporia  First  Nat.  Bank, 
133  111.  234,  24  N.  E.  646. 

Jfissoun. —  Atchison  County  Bank  e.  J.  C. 
Bohart  Commission  Co.,  84  Mo.  App.  421. 

KeiB  York. — Evausville  Nat.  Bank  «.  Kauf- 
mann,  24  Hun  [N.  Y.)  612  (by  letter  guar- 
anteeing payment  of  drafts  to  be  drawn)  ; 
Louisiana  Nat.  Bank  v.  Schnchardt,  15  Hun 
(N.  Y.)  405  (a  promise  mode  after  alteration 
of  an  accepted  draft  and  conditional  negotia- 
tion of  the  altered  paper,  the  alteration 
amounting  to  a  new  drawing)  ;  Bums  v,  Row- 
land, 40  Barb.  (N.  Y.)  388;  New  York,  etc.. 
State  Stock  Bank  v.  Gibson,  6  Duer  (N.  Y.) 
674  (and  the  New  York  statute  applies  to 
bills  drawn  in  another  state  to  be  accepted 
and  paid  in  New  York)  ;  Greete  e.  Parker,  6 
Wend.   (N,  Y.)   414. 

United  Slates. — Gsrrettaon  v.  North  Atchi- 
son Bank,  39  Fed.  103,  7  L.  R,  A,  428,  under 
the  Missouri  statute,  a  telegram  saying  the 
drawer  "  is  good.     Send  on  your  paper." 

See  Neg.  Inatr.  L.  i  223,  which  reads:  "An 
unconditional  promise  in  writing  to  accept  a 
bill  before  it  is  drawn  is  deemed  an  actual 
acceptance  in  favor  of  every  person  who,  upon 
the  faith  thereof,  receives  the  bill  for  value," 

Contra,    in    Great    BriUin    since    I    ft    2 
Geo.   IV.      Johnson   c.   Collings,   1   East   OS; 
Bank  of  Ireland  v.   Archer,   7   Jur.   379,   12 
L.  J.  Eich.  363,  11  M.  ft  W.  3B3. 
[V.  A,  6.  a.  (n).  (A).  (2)] 


The  holder  auy,  lurwevet,  bring  on  aeti«a 
directly  on  the  prorolae,  setting  out  the  facta, 
although  the  statute  makes  a  promise  to  ac- 
cept an  actual  acceptance  (Scott  e.  Pilking- 
ton,  15  Abb.  Pr.  (N.  Y.)  280),  and  in  the  ab- 
senoe  of  a  statute  the  holder  of  such  a  bill 


were  shown  to  plaintiff  and  induced  the  pur- 
chase by  him  of  the  paper  (Putnam  N»L 
Bank  c.  Snow,  172  Mass.  569,  62  N.  K  I07S). 

86.  Colorado. —  Fowler  v.  McPhee,  13  Colo. 
App.  ISS,  56  Fac.  1118. 

Oeorgia. —  SBUlsbuiy  c.  Blandy,  63  Ga. 
665. 

/o«H».^  Hodges  c.  Iowa  Barb  Steel  Win 
Co,,  80  Iowa  66,  45  N.  W.  541. 

MoMOchuaettg.—UuTdock  v.  Mills,  11  Mete 
(Moss.)   6. 

New  York, —  American  Water-Works  Co.  r. 
Venner,  18  N.  Y.  Suppl.  370,  46  N.  Y.  SL 
441. 


Ttaat. —  Lockwood   V.    Brownson, 


i'njiand. — ^  Mason  p,  Hnut,  1  Dongl.  297; 
India,  etc.,  Chartered  Bank  c.  Macfayden,  M 
L.  J.  Q.  B.  367,  72  L.  T.  Rep.  N.  S.  428,  IS 
imports  333,  43  Wkly,  Rep.  397. 

Amount  of  draft. —  The  amount  cannot  bt 
exceeded  without  discharging  the  drantt. 
Brinkman  c.  Hunter,  73  Mo.  172,  39  Am.  fiep. 
492;  Burke  v.  Utah  Nat.  Bank,  47  Nebr.  u;, 
60  N.  W.  295  (where  "with  or  without  bill 
of  lading  attached "  was  held  to  limit  (be 
amount  of  accepter's  liability  to  the  amoust 
of  shipment)  ;  Lititz  NaL  Bank  v.  Siple,  149 
Pa.  St.  40,  22  Atl.  208  (holding  that  it  is  not 
an  acceptance  and  the  drawee  is  not  liable. 
where  hjs  promise  was  made  by  telegrapbing 
'"  yea  "  to  a  specific  request  and  the  draft  wis 
made  for  a  larger  amount).  It  is  sufficient, 
although  the  draft  when  presented,  conclude 
with  the  words  "  with  exchange,"  no  place  of 
exchange  being  named  and  the  check  beii; 
dated  and  payable  in  the  same  town,  for  aacb 
words  are  mere  surplusage  and  of  no  elTefi 
(North  Atchison  Bank  v.  Oarretson,  51  Fei 
168,  4  U.  S.  App.  657,  2  C.  C.  A.  145  (o/JIns- 
tn;  47  Fed.  867]),  but  this  is  a  departure 
from  the  terms  of  the  agreement  if  the  draft 
adds  exchange  od  another  place  (Lindlef  r. 
Waterloo  First  Nat.  Bank,  73  Iowa  629,  i\ 
N.  W.  381,  14  Am.  St.  Rep.  264,  2  L  B.  A. 
709 ) .  Under  a  letter  of  credit  in  these  wordr: 
"  1  authorize  you  to  draw  on  me  at  niM(J 
days  from  time  to  time  for  such  amounts  t> 
you  may  require,  provided  the  whole  amomit 
running  and  unpaid  shall  not  exceed  S3.000,'' 
the  aggregate  amount  of  bills  to  be  drawi 
during  the  year  was  not  limited  te  Urn* 
thousand  dollars,  but  that  the  amount  oul- 
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time,"  in  favor  of  eiy  person  who  on  the  faith  thereof  received  the  bill  for  a 
valnable  condderatioD.^    Beliance  on  the  agreement  ia  a  sufficient  coneidcration 


standing  at  one  time  should  not  exceed  three 
thousand  dollara.  Ulater  County  Bank  d. 
ilcFarlan,  5  Hill  (N.  Y.)  432. 

Hime  of  party. —  An  agreement  to  accept 
billa  to  be  drawn  by  (I^con  First  Nat.  Bank 
e.  Brawley,  0  Bias.  (U.  8.)  378.  2  Fed.  809) 
or  on  (Glover  v.  Tuck,  1  HiU  (N.  Y.)  86)  a 
particolar  person  will  not  cover  bills  drairn 
l)y  or  on  some  other  person;  but  under  an 
authori^  by  one  to  another  aa  his  agent  it 
is  not  necessary  that  the  o^ney,  which  was 
known  to  the  parties,  should  appear  on  the 
paper  (Merchants'  Bank  v.  Griswold,  72 
N.  Y.  472,  28  Am.  Hep.  168  [oiprminj  9  Hun 
(ff.  Y.)  561]). 

Place  of  payment. —  A  promise  to  accept, 
without  more,  covent  only  bills  payable  at  the 
ps}'e«'B  or  drawee's  place  of  business  (Michi- 
gan ittate  Bank  c.  Leavenworth,  ZB  Vt.  209), 
hat  a  general  accepter,  under  a  promise  to 
accept,  cannot  defend  on  tbe  ground  that  the 
draft  was  made  payable  in  another  state 
{Michigan  State  Bank  v.  Peck,  28  Vt.  200,  86 
Am.  Dec.  234 ) . 

Time  of  drawliig. —  Where  the  drafts  are  to 
be  against  shipments  to  be  shipped  by  June 
15.  drafts  drawn  after  that  date  are  not 
within  the  agreement.  Boyd  v.  Townsend,  4 
HUl  (N.  Y.)   183. 

Time  of  payment. —  An  agreement  to  ac- 
cept billa  "  at  ninety  days  "  means  after  sight 
not  after  date  (Ulster  County  Bank  p.  Mc- 
Farlan,  3  Den.  (N.  Y.)  553  [o)prm»nff  5  Hill 
{N.  Y.)  432]  ;  Allentown  Nat.  Bank  c.  Kimes. 
4  Wkly.  Notes  Cas.  (Pa.)  401.  But  see  Bar- 
ney p.  Newcomb,  9  Cuah.  (Mass.)  48,  which 
holds  Ibat  one  who  is  authorized  to  draw 
drafts  on  another  "  at  ten  or  twelve  days," 
with  nothinR  to  indicate  whether  ten  or  twelve 
days  "  after  date  "  or  "  after  sight "  is  meant. 
may  exercise  his  own  discretion  and  consult 
his  own  eonyenience  in  that  particular),  and 
the  payment  of  bills  drawn  ninety  days  after 
date  will  not  bar  the  defense  as  to  other  bills 
drawn  under  the  same  authority  in  the  same 
wav  (Ulster  County  Bank  P.  McFarlan,  3 
Den.  (N.  Y.)  653).  If  it  is  to  be  drawn  at 
one  month  to  take  up  a  specified  note,  the 
month  will  run  from  the  maturity  of  the  not«. 
Seaboard  Nat.  Bank  v.  Burleigh,  74  Hun 
(N.  Y.)  400,  26  N.  Y.  Suppt.  587,  57  N.  Y. 
St.  247.  So  where  it  was  to  pay  a  specific 
liability  then  due.  Bums  c.  Rowland,  40 
Barb.  (N.  Y.)  3BS.  But  a  promise  to  accept 
when  drawn  will  not  cover  a  bin  payable 
sii  months  "  after  sight."  Wildes  t>.  Savage, 
I  Story  (U.  S.)  E2,  29  Fed.  Caa.  No.  17,853, 
3  Law  Rep.  1.  Where  sucoeasive  letters,  re- 
ferring to  one  another,  relate  to  one  credit 
continued  and  extended  and  only  the  first 
letter  designates  the  time  (sixty  days),  the 
others  will  be  construed  to  be  for  the  same 
period.  Birckfaead  e.  Brovni,  5  Hill  (N.  Y.) 
634. 

86.  Flora  First  Nat.  Bank  f.  Clark,  61 
Md.  400,  48  Am.  Rep.  114;  Wilson  p. 
Clements,  3  Mass.  1  [holding  that  two  years 
[49] 


is  not  a  reasonable  time)  ;  Union  Bank  v. 
Shea,  57  Minn.  180,  68  N.  W.  985 ;  Woodard 
V.  GrifGthn-Marshall  Grain  Commission  Co., 
43  Minn.  260,  45  N.  W.  433;  Cassel  e.  Dows, 
1  Blatchf.  (U.  S.)  335.  B  Fed.  Cas.  No.  2,502, 
1  Liv.  L.  Mag.  193 ;  Bayard  p.  lathy,  2  Mc- 
Lean (U.  S,)  482,  2  Fed.  Cas.  No.  1,131.  But 
see  SUrr  o.  Murchison,  1  N.  Y.  City  Ct. 
413. 

What  is  leaaonable. —  Fifteen  (Nimocks  p. 
Woody,  97  N.  C.  1,  2  S.  E.  248,  2  Am.  St. 
Rep.  268)  or  eighteen  (Poaev  p.  Denver  Nat. 
Bank,  7  Colo.  App.  108,  42  Pac.  684)  days  is 
reasonable. 

87.  Aloiamo. — Sands  c.  Matthews,  27  Ala. 
399;  Kennedy  p.  Geddes,  8  Port.  (Ala.)  263, 
33  Am.  Dec.  289. 

Caliyomia.— Naglee  e.  Lyman,  14  Cal. 
460. 

Colorado.— Fowler  p.  McPhee,  13  Colo. 
App.  185,  58  Pac.  1118. 

llXiiuM. —  Nelson  P.  Chicago  First  NaL 
Bank,  48  111.  36,  96  Am.  Dec.  510. 

Loui^a-Mi.—  Crowell  p.  Van  Bibber,  18  La. 
Ann.  637;  Von  Phul  p.  Sloan,  3  Bob.  (La.) 
148,  38  Am.  Dec.  207. 

Maint.—  Scott  c.  McLellan,  2  Me.  199. 

Maryland. —  Brown  p.  Ambler,  66  Md.  301, 
7  Atl.  903 ;  Lewis  P.  Kramer,  3  Md.  285. 

ifiusacAiueKs.—  St.  Louis  Exch.  Bank  D. 
Rice,  i07  Mass,  37,  9  Am.  Rep.  I,  98  Mass. 
288;  Barney  a.  Newcomb,  9  Cusb.  (Mass.) 
46;  Wilson  P.  Clements,  3  Mass.  1. 

Minnesota. —  Woodard  c.  Oriffiths-Marshall 
Qrain'  Commission  Co.,  43  Minn.  260,  46 
N.  W.  433. 

A'eio  york. —  Seaboard  Nat.  Bank  p.  Bur- 
leigh, 147  N.  Y.  720.  42  N.  E.  726  [o/?irmtna 
74  Hun  (N.  Y.)  400,  26  N.  Y.  Suppl.  687,  57 
N.  Y.  St.  247] ;  Johnson  ».  Clark,  39  N.  Y. 
216;  Lester  County  Bank  P.  McFarlan,  3  Den. 
{N.  Y.)  563;  Qreele  r.  Parker,  6  Wend. 
(N.  Y.)  414  lo/prminff  2  Wend.  (N.  Y.) 
545]  ;  Goodrich  P.  Gordon,  16  Johns,  {N.  Y.) 
6.  Compare  Blakiston  p.  Dudley,  5  Duer 
(N.  Y,)  373,  holding  that  the  New  York  Re- 
vised Statutes  did  not  apply  to  the  drawee 
of  a  bill  who  still  held  it,  although  he  fur- 
nished goods  to  another,  relying  on  the  prom- 
ise to  accept  bills  drawn  therefor. 

Ohio.— See  Sherwin  p.  Brigham,  39  Ohio 
St.   137. 

Pennaylvaina. —  Steman  p.  Harrison,  42  Pa. 
St.  40,  82  Am.  Dec.  491;  Howland  v.  Cttrsoa, 
\b  Pa.  St.  453. 

'Washington. — Kelley  P.  Greenough,  0  Wash. 
659,  38  Pac.  158. 

Untied  Slates. —  Boyce  v.  Edwards,  4  Pet. 
(U,  S.)  Ill,  7  L.  ed.  799;  Townsley  f.  Sum- 
rail,  2  Pet.  (U.  S.)  170,  7  L.  ed.  3S6;  Schim- 
melpennicfa  p.  Bayard,  1  Pet.  (U.  S.)  264,  7 
L.  ed.  138;  Exchange  Bank  P.  Hubbard,  62 
Fed.  112,  28  U.  S.  App.  133,  10  C.  C.  A.  205; 
Cassel  V.  Dows,  1  Blatchf.  (U.  S.)  336,  5  Fed. 
Cas.  No.  2.602,  1  Liv.  L.  Mag.  193;  Payson 
r.  Coolidpe,  2  Gall.  (U.  S.)  233,  19  Fed.  Cas. 
No.  10,800  [affirmed  in  2  Wheat.  (U.  S.) 
[V.  A,  B,  a,  (H).  (A).  (2)1 
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for  it."    The  agreement  may  be  conditional  on  some  act  on  the  part  of  the 
drawer."     The  Biil  must  be  clearly  and  particularly  described  in  the  agreement"* 


es,  4  L.  ed.  1361 ;  Busscll  V.  Wiggiu,  E  Storjr 
(U.  S.)  213,  21  Fed.  Cae.  No.  12,106,  6  Law 
Rep.  533i  Wildes  v.  Savage,  1  Stoi7  (U.  B.) 
2il,  29  Fed.  Cas.  No.  17,663,  3  Law  Hep.  1. 

England. —  Miln  v.  Frest,  4  Campb.  393, 
Holt  N.  P.  lai,  3  E.  C.  L.  78. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  150. 

Actual  Inspection  of  tbe  promiae  Is  not  es- 
sential if  tke  perBon  relying  thereon  had 
knowledge  thereof  either  from  written  or  oral 
information.  Smith  v.  Ledyard,  49  Ala.  279; 
Michigan  Bank  v.  Ely,  17  Wend.  (N.  Y.)  608. 

Where  a  letter  of  credit  is  aucb  as  to  an- 
thoiize  more  than  a  single  transaction,  differ- 
ent individuals  may  make  advances  upon  it, 
and  it  then  becomes  a.  several  contract  with 
each  person  bo  making  advances,  within  the 
aggregate  limit  specified  in  the  instrument. 
Union  Bank  v.  Coster,  3  N.  Y.  203,  53  Am. 
Dec.  280.  See  also  Hall  tJ.  Emporia  Firet 
Nat.  Bank,  133  111.  234,  24  N.  E.  548  [affirm- 
ing 36  111.  App.  lis],  holding  that  where  a 
telegram  reading:  "We  will  honor  Geer  ft 
Way's  draft  for  cost  of  cattle  and  liog«  con- 
signed to  ufl,"  had  been  treated  by  both 
parties  as  referring  to  several  different  drafts 
and  shipments,  it  bound  the  sender  to  accept 
all  such  drafts  until  it  was  revoked. 

In  Kentucky  it  Beems  that  the  promise  ot 
the  drawee  of  a  draft  made  in  writing  to  the 
drawer,  prior  to  the  drawinif  of  the  draft,  in- 
ures to  the  benefit  of  the  holder,  who  pur- 
chased the  draft  without  knowledge  of  the 


681,2  Ohio  N.  P.  73. 

Time  of  giving  credit. —  The  bolder  who 
gives  credit  on  such  agreement  may  sue  the 
drawee,  whether  the  credit  is  given  before  or 
after  the  drawing  of  the  bill.  McKim  f. 
Smith.  1  Am.  L.  J.  488. 

88.  Nelson  v.  Chicago  First  Nat.  Bank,  48 
III.  36,  05  Am.  Dec.  510;  Townaley  u.  Sum- 
rail.  2  Pet.  (U.  S.)  170,  7  L.  ed.  388;  Pillans 
V.  Van  Mierop,  3  Burr.  1663.  Without  funds 
in  tbe  drawee's  hands.  Palmer  v.  Rice,  36 
Nehr.  844,  55  N.  W.  256;  De  Tastett  v. 
Crousiliat,  2  Wash.  [U.  S.)  132,  7  Fed.  Cas. 
No.  3,828.  On  the  other  hand  it  is  not 
enough  for  a  valid  consideration  that  the 
legal  result  of  taking  the  acceptance  would 
be  to  discharge  a  lien  existing  in  favor 
of  the   payee.     Plummer  1.".   L^rman,   49   Me. 


.   If  B 


iditions  are  performed.  Storer  v. 
Logan,  9  Moss.  65  (holding  that  this  is  true 
where  the  agreement  was  absolute  in  its 
terms,  but  was  known  to  the  drawer  to  be  con- 
ditional and  to  depend  wholly  on  certain  ship- 
ments being  made  to  the  drawee,  and  those 
conditions  were  made  known  to  the  payee 
when  he  received  the  bill);  Germania  Nat. 
Bank  V.  Tasks,  lOi  N.  Y.  442,  6  N.  E.  70 
Vrcvcraing  31  Hun  (K.  Y.)  200];  Commer- 
[V.  A.  5.  a.  (n).  (A).  (2)] 


cial  Bank  c.  Pfeiffer,  22  Hun  (N.  T.)  327; 
Gillespie  c.  Mather,  10  Pa.  St.  28  (holding 
that  a  general  acceptance  of  an  order  coupled 
with  evidence  from  which  a  promise  to  pay 
can  be  deduced  entitles  the  payee  to  sue  tbe 
drawee  on  proof  of  the  drawee's  being  in 
funds)  ;  Anderspn  i'.  Hick,  3  Campb.  179. 

One  who  agrees  to  pay  drafts  in  case  biUi 
of  lading  accompany  them,  with  certain  in- 
spector's certificates  attached,  incurs  no  lia- 
bility when  his  refusal  is  based  on  the  ab- 
sence of  the  certificates.  Craig  v.  Man.  63 
Tex.  640.  After  refusal  for  non-perfornumee 
of  the  condition,  the  subsequent  receipt  of 
the  bill  of  lading  and  a  fresh  presentment  for 
acceptance  do  not  create  a  liability  on  the 
drawee's  part  to  the  holder  (St.  Louis  Eich. 
Bank  v.  Rice,  107  Mass.  37,  9  Am.  Rep.  1 ) ,  ami 
a  condition  for  bills  of  lading  to  be  attached 
is  not  satisfied,  although  the  property  repre- 
sented by  the  bills  of  lading  to  be  attached 
came  into  the  possession  of  the  promisor  (  Ij- 
con  First  Nat.  Bank  v.  Benslev,  9  Biss.  (U,  S.) 
378,  2  Fed.  609).  On  the  other  hand  a  ship- 
ment of  forty-nine  bales  is  a  substantial  com- 
pliance with  a  condition  for  the  shipment  of 
fifty  bales  (Lathrop  t.  Harlow,  23  Mo.  209). 
and  a  shortage  of  contemplated  shipmeDts  at 
tbe  last  will  not  defeat  the  last  of  a  long  sll^ 
cession  of  drafts  drawn  through  a  term  of 
years  under  such  a  preliminary  agreement 
(ColTman  c.  Clarinda  Nat.  Bank,  33  111.  App. 
041). 

Any  difficulties  attending  tbe  collcctian  of 
the  first  draft  will  not  justify  the  drawer  io 
refusing  to  accept  subsequent  drafts  covered 
by  tlie  agreement.  Shaffer  c.  McKanna,  U 
Kan,  22. 

80.  Louiaiana. —  Von  Phul  c.  Sloan,  2  Rob. 
(La.)  148,  38  Am.  Dec.  207;  CarroUton 
Bank  v.  Tayleur,  16  La.  490,  35  Am.  Dec 
219. 

If  aryland.— Flora  First  Nat.  Bank  c.  CUrk, 
61  Md.  400,  48  Am.  Rep.  114. 

ifi*80uri.— Valle  f.  Cerre,  30  Mo,  675,  8S 
Am.  Dec.  161,  holding,  bou'ever,  that  while  i 
general  lett«r  of  credit  is  not  an  acceptanu 
of  a  particular  bill,  a  party  taking  a  bill 
upon  the  faith  of  such  letter  can  maintain  «d 
action  against  the  promisor  to  recover  the 
amount  advanced. 

A'co  Fort.— Johnson  f.  Clark,  30  N.  Y. 
216 ;  Bank  of  Commerce  v.  3.  G.  Shaw  Blank 
Book  Co.,  54  N.  Y.  Super.  Ct.  83;  Ulster 
County  Bank  v.  McFarlan,  3  Den.  (N.  Y.) 
653. 

United  Slates.—  Boyce  c.  Ednards,  4  Pri. 
(U.  S.)  Ill,  7  L^  ed.  799;  Schimmelpennieli 
V.  Bayard,  1  Pet.  (U.  S.)  264,  7  L.  ed.  IM: 
Coolidge  t'.  Payson,  2  Wheat,  (U.  S.)  M.  * 
U  ed.  185  [affirming  2  Gall.  (U.  S.)  233,  !!• 
Fed.  Cas.  No.  10.860];  Cassel  r.  Do*-'.  ' 
Blntchf.  (U.  S.)  335,  6  Fed.  Cas.  No.  2,502, 1 
Liv.  L.  Mag.  193 ;  Russell  e.  Wiggin.  2  Stnrf 
(U.  S.)  213,  21  Fed.  Cas.  No.  12,165,  «  Lw 
Rep.  633. 
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and  should  be  payable  at  a  time  certain.    It  has  been  lield  that  there  was  no 
acceptance  wliere  it  -was  payable  after  sight." 

(b)  By  Authority  to  Draw.  Aiitlioritj  to  draw  a  bill  is  an  implied  agree- 
ment for  acceptance  on  tlie  part  of  the  drawee  who  kivbb  the  autliority  *"  and  mi\y 
cover  one  or  more  fnture  acceptances."  liy  the  law  mcrciiant  snch  authority 
ainoants  to  an  acceptance**  if  sufficiently  precise  and  certain  in  its  description  of 


91.  Carnegie  v.  Marrison,  2  Mete.  (Miua.) 
381  (holding  that  a  promise  to  "accord  ft 
CTMiit "  for  £3,000  on  the  usual  terms  and 
condttioDS,  which  were  to  accept  bills  at 
ninety  days'  Hight,  did  not  amount  to  an 
acceptance) ;  Wildes  v.  Savage,  1  Story  (U.  S.) 
22,  29  Fed.  Caa.  No.  17,653,  3  Law  Rep.  1. 
B'lt  it  is  held  that  the  words  contained  in  a 
telegram,  "Will  accept  twenty-five  gold  or 
three  thousand  currencj,  on  usual  time," 
winstitutc  an  unconditional  promise,  the  time 
of  drafts  drawn  in  previous  transactiong  of 
tlie  fmrne  kind  between  the  parties  being 
proi-ed.  Molaon's  Bank  v.  Howard,  40  N.  Y. 
Super.  Ct.  15. 

93.  California, —  Naglee  r.  Lyman,  14  Cal. 
450, 

jfoifie.— Gates  v.  Parker,  43  Me.  644,  hold- 
ing that  an  authority  to  another  as  agent  to 
adjust  «ertain  business  and  draw  for  the 
nioDeyii  neeessanr  amounts  to  an  acceptance 
by  the  principal  of  drafts  drawn  with  the 
M»ent  of  the  agent,  but  not  of  another  draft 
to  another  person  substituted  for  it  without 
the  knowledge   of  either  principal  or  agent. 

Sfistouri. —  Adoue  v.  Fox,  30  Mo.  App.  S8. 

Vnc  Torlc. —  Ruiz  e.  Renauld,  100  N.  Y, 
SS6,  3  N.  E.  182  (and  the  authority  need  not 
be  phrased  in  the  precise  and  formal  language 
of  a  legal  document)  ;  Merchants'  Bank  ». 
Griswold,  72  N.  Y.  472,  28  Am.  Rep.  156  [af- 
^rming  0  Hun  (N.  Y.)  681,  authority  to  a 
person  named  "  as  my  agent "  and  drafts  by 
such  person  in  individual  name] ;  Monroe  v. 
Pilkington,  14  How.  Pr.  (N.  Y.)  260  (with 
agreement  to  accept)  ;  Ulster  County  Bank 
I.  McFarlan,  6  Hill  (N.  Y.)  432;  Michigan 
Bank  r.  Ely,  17  Wend.   (N.  Y.)   608. 

Pennij/lvania. —  Allentown  Nat.  Bank  v. 
Kimes,  4  Wkly.  Notee  Caa.  (Pa.)  401,  12 
Fhila.  (Pa.)  329,  35  Leg.  Int.  (Pa.)  298. 

United  Stales. — Rigga  t>.  Lindsay,  7  Cranch 
(U.  S.)  500,  3  L.  ed.  419;  Exchange  Bank  v. 
Hubbard,  58  Fed.  530. 

England. —  Smith  c.  Brown,  2  Marsh.  41,  6 
Taunt  340,  1  E.  C.  L.  844. 

One  anthoTiiing  a  draft  for  his  own  uae 
is  in  effect  the  borrower  and  is  liable  as  such 
to  the  leader  irrespective  of  the  question  of 
acceptance.  Barney  v.  Worthington,  37  N.  Y, 
112,  4  Transcr.  App.  (N.  Y.)  106,  4  Abb.  Pr. 
N.  S.  (N.  Y.)  205. 

Letters  of  credit. —  An  authority  to  draw 
on  a  person  named  with  a  statement  that  the 
writer  will  honor  the  drafts  is  a  letter  of 
credit  on  which  the  writer  is  liable  to  the 
party  making  advances  (Pollock  l'.  Helm,  54 
Uiu.  1,  28  Am.  Rep.  342),  and  an  agreement 
to  "  open  a  credit "  for  a  person  named  in 
favor  of  persons  selling  goods  to  him  binds 
the  writer  as  accepter  to  parties  selling  goods 
to  snch  person  and  taking  his  drafta  on  the 


writer,  although  the  latter  afterward  ei- 
preasiy  refuses  to  accept  the  drafts  when 
presented  (Bell  v.  Moss,  6  Whart.  (Pa.) 
189)  ;  but  the  following  does  not  constitute 
a  letter  of  credit:  "We  wish  them  to  con- 
tinue with  us,  and  we  expect  to  take  care  of 
them  and  pay  drafts  as  heretofore "  ( State 
Nat.  Bank  c.  Young,  5  McCrary  (U.  8.)  12, 
14  Fed.  839). 

A  letter  of  credit  given  as  an  accommoda- 
tion does  not  create  any  debt  or  contriLct  be- 
tween the  immediate  parties  to  it  for  the  pay- 
ment of  a  sum  of  money  direct,  but  is  only 
an  authority  to  create  a  debt  by  a  draft  on 
the  party  giving  it  and  an  engagement  on  his 
part  to  accept  and  pay  such  draft.  Lienow  e. 
Pitcaim.  2  Paine  (U.  S.)  617,  15  Fed.  Cae. 
No.  8,341. 

Dnty  of  party  advandng  on  letter  of  aedit. 
—  The  party  who  makes  advances  on  a  letter 
of  credit  has  nothing  to  do  with  equities  be- 
tween the  drawer  and  drawee  (Carrollton 
Bank  v.  Tayleur,  16  La.  400,  35  Am.  Dec. 
219),  but  if  the  letter  is  for  a  limited  sum 
of  money,  as  is  generally  the  case,  he  is  bound 
at  his  peril  to  make  inquiry  whether  the  au- 
thority to  draw  has  been  exhausted  (Ranger 
t>.  Sargent,  36  Tex.  26  [affirvting  1  Tex.  App. 
Civ.  Cas.  t  617). 

93.  Lafargue  r.  Harriaon,  70  Cal.  380,  9 
Pac.  259,  U  Pac.  836,  69  Am.  Eep.  416; 
Naglee  v.  Lyman,  14  Cal.  4.^0;  Merchants' 
Bank  v.  Griswold,  72  N.  Y.  472,  28  Am.  Rep. 
159  [aiming  9  Hun  (N.  Y.)  561];  Ulster 
County  Bank  v.  McFarlan,  5  Hill  (N.  Y.) 
432;  Michigan  Bank  v.  Ely,  17  Wend.  (N.  Y) 
508;  Michigan  State  Bank  V.  Peck,  28  Vt. 
200,  65  Am.  Dec.  234. 

04.  Indiana. —  Beach  t.  State  Bank,  2  Ind. 
468. 

Kenluoky. —  Vance  v.  Ward,  2  Dana  (Ky.) 
05. 

Louiaiana. —  Johnson  c.  Blakemore,  28  La. 
Ann.  140. 

Maine.—  Gates  r.  Parker,  43  Me.  544. 

Maryland. —  Lewis  F.  Kramer,  3  Md.  265. 

Maaaachuaeiii. —  Mayhew  v.  Prince,  31 
Mass.  54;  Banorgee  v.  Horey,  5  Mass.  11,  4 
Am.  Dec.  17. 

Uiehigan. —  Bissell  i;.  Lewis,  4  Mich.  450. 

Mit»ouri. —  I^throp  v.  Harlow,  23  Mo.  209, 

New  Yort.— Ruiz  p.  Renauld,  100  N.  Y. 
S56,  3  N.  E.  182;  MerchanU'  Bank  c.  Gris- 
wold, 72  N.  Y.  472,  28  Am.  Rep.  159  [affirm- 
ing 9  Hun  (N.  Y.)  581]  ;  Ulster  County  Bank 
tt.  McFarlan,  3  Den.  (N.  Y.)  663;  Goodrich 
C.  Gordon,  15  Johns.  (N.  Y.)  6. 

Yirginia. —  Hooe  v.  Oxley,  1  Wash.  (Va.) 
19,  1  Am.  Dec.  426. 

United  States. —  Coolidge  e.  Payson,  2 
Wheat  (U.  8.)  66,  4  L.  ed.  185;  Ogden  r. 
Oillingham,  Baldw.   (U.  8.)   38,  18  Fed.  Cas. 


[V.  A.  5.  a.  (n).  (B)] 
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1  *"  find  if  it  is  known  to,  and  relied  on  by,  tLe  holder  in  pnrchaaDE  the 
Such  an  anthorit;  is,  however,  re7oked  bj  the  bankruptcy  "  or  death*  of 


tho  bill  *"  and  if  it  is  known 

bill. 

the  drawee. 

No.  10,466 :  Pft7ion  o.  Coolidge,  2  ObH.  (U.  S.) 
233.  10  Fed.  Cae.  No.  10^60;  Bayard  c. 
Lathy,  2  McLean  (U.  S.)  4S2,  2  Fed.  Cas. 
No.  1,131;  Russell  t>.  Wiggin.  2  Story  (U.  8.) 
213,  21  Fed.  Cas.  No.  12,166,  6  Law  Rep. 
633. 

6S.  The  authority  most  be  definite  (Boyce 
V.  Edwards,  4  Pet.  lU.  S.)  Ill,  7  L.  ed.  TB9) 
.and  must  be  strictly  complied  with  (Lienow 
e.  Pilcairn,  2  Paine  (U.  S.)  617,  15  Fed.  Cas. 
No.  S,341),  but  it  ia  no  defense  against  a 
payee  in  good  faith  that  the  draft  exceeds  in 
amount  what  the  drawer  obtaining  the  credit 
represented  to  the  drawee  as  due  the  payee, 
where  the  tetter  of  credit  addressed  to  the 
payee  read :  "  Hussey  is  authorized  to  draw 
on  UB  at  thirty  days  for  amount  he  may  owe 
you,  which  draft  we  will  accept  and  pay " 
(Bums  c.  Rowland,  40  Barb.  (N.  Y.)  368) 
or  that  it  is  drawn  from  a  city  not  intended, 
no  local  intention  or  address  being  iodicated 
in  the  letter  of  authoriaation  (Poiwy  t'.  Den- 
ver Nat.  Bank,  7  Colo.  App.  108.  42  Pac.  684). 
Where,  however,  tlie  authority  to  draw  is  con- 
tained in  succeflflive  telegrams,  which  are 
fraudulently  used  aa  cumulative  authority  for 
obtaining  excessive  advances  from  one  bank, 
the  hank  acts  at  its  own  risk  and  cannot  hold 
the  drawee  beyond  the  amount  really  author- 
ized. Nevada  Bank  t;.  Luce,  139  Mass.  468, 
1  N.  E.  920,  On  the  other  hand,  an  authority 
to  draw  "  upon  us,  or  either  of  us,"  "  and  we 
hereby  jointly  and  severally  hold  ourselves 
accountable  for  the  acceptance  and  payment 
of  such  drafts,"  binds  the  signers,  jointly  and 
severally,  to  the  payment  of  acceptances  made 
by  either.  Michigan  SUte  Bank  v.  Peck,  28 
Vt.  200,  05  Am.  Dec.  234.  A  letter  from  a 
mercantile  house  to  a  bank,  stating  that  a 
certain  merchant  is  authorized  to  make  ne- 
gotiations for  value  On  our  house,  authorizes 
drafts  only  in  anticipation  ~  f  consignments 
and  in  a  transaction  with  which  the  luink  has 
connection,  but  not  in  payment  of  debts. 
Dickins  v.  Beal,  10  Pet.  (U.  S.)  672,  9  L.  ed. 
538. 

If  atijctly  foUowed  in  a  second  draft  drawn 
after  the  drawee's  repudiation  of  the  first  for 
departure  from  instructions  it  is  sufficient 
(Johnson  i\  Clark,  39  N.  Y.  2161,  and  if  such 
authority  is  sufBcient  it  is  immaterial  that  a 
later  telegram  of  acceptance  is  indefinite  (Ex- 
change Bank  v.  Hubbard,  58  Fed.  530). 

A  blank  acceptance  is  an  authority  to  draw 
a  bill  on  the  same  paper.  Leslie  V.  Hastings, 
IM.  IRob.  119. 

The  aatbority  was  auffidently  certain  in 
the  following  cases : 

Louistano. —  Johnson  t'.  Blakemore.  28  La. 
Ann.  140  (authority  "to  value  against  ns 
upon  any  cotton  which  he  may  ship  ...  to 
us");  Talmadge  v.  Williams,  27  La.  Ann. 
653  (holding  that  authority  to  draw  in  favor 
of  creditors  will  include  a  bill  drawn  for  dis- 
count to  be  used  in  paying  creditors). 
[T.  A.  »,  ».  (II).  (.)] 


MamacKuaetU. —  Carnegie  v.  Horrison,  S 
Mete.  (Mass.)  381,  an  agreement  for  a  credit 
for  one  who  takes  it  in  payment  of  a  debt  and 
draws  on  it  amounts  to  an  acceptance  of  lbs 
draft. 

Michigan. —  Bissell  v.  Lewis,  4  Hich.  45D, 
an  authority  to  draw  what  may  be  necessary 
"  on  such  times  as  you  can  m^e  advantage- 
ously for  us." 

A'eu  1  orA;.— Louisiana  Nat.  Bank  r.  Schs- 
chardt,  15  Hun  (N.  Y.)  406  (authority  to 
make  draft  "  payable  through  the  clearini; 
house");  Merchants'  Ereh.  Nat.  Bank  r. 
Cardozo,  35  N.  Y.  Super.  Ct.  162  (a  letler 
saying:  "  We  can,  at  present,  only  anthoria 
you  to  draw  at  sight  for  five  thousand  dol- 
lars, at  the  very  outside,  and  then  do  not 
make  any  more  sight  drafts  until  yon  bear 

England. —  Smith  F.  Brown,  2  Marsh.  41,  E 
Taunt.  340,  1  E.  C.  L.  644,  a  promise  to  notilf 
"  when  you  may  draw," 

There  was  held  to  be  no  acceptance  in  At- 
lanta Nat.  Bank  v.  Northwestern  Fertiliring 
Co.,  83  Ga.  356,  B  S.  E.  671  (an  offer  by  payee 
to  "  carry  "  the  maker  of  a  not*  thirty  or 
forty  days)  ;  Franklin  Bank  e.  Lynch,  32 
Md.  270,  36  Am.  Rep.  376  (a  letter  saying: 
...-_._   jjjjjy  draw  on   me   for  seven  hundred 


dollar 


"). 


AlthOBgh  not  liable  aa  accepter,  because  tbe 
authority  does  not  sufficiently  specify  the 
draft  to  be  drawn,  he  may  be  held  liable  on 
bis  promise  to  one  taking  the  draft  on  Ihe 
faith  of  the  promise.  Flora  First  NaL  Bank 
c.  Clark.  01  Md.  400,  48  Am.  Rep.  114:  Frank- 
lin Bank  f.  Lynch,  62  Md.  270,  36  Am.  Rep. 
375. 

96.  Kentucky. —  Vance  c.  Ward,  2  Dana 
(Ky.)    05. 

Uaine. —  Gates  v.  Parker,  43  Me.  5*4. 

Maryland. —  Lewis  f .  Kramer,  3  Md.  265. 

Uaaaachaaetta. —  Storer  v.  Logan,  9  Mass. 
65. 

Mianssippi.— Pollock  r.  Helm,  54  Miss.  1, 
28  Am.  Rep.  342. 

Hetc  York. —  Merchants'  Bank  r.  Griswold, 
9  Hun  (N.  Y.)  561;  Bums  r.  Rowland,  40 
Barb.  (N.  Y.)  368;  Goodrich  c.  GordoD.  15 
Johns.   (N.  Y.)  fl. 

Korth  Carolina. —  NJmocks  r.  Woodv,  97 
N.  C.  1,  2  S.  E.  240,  2  Am.  St.  Rep.  268. 

United  States.—'  Coolidge  c.  Payson,  i 
Wheat.  (U.  S.)  66,  1  L.  ed.  185  [afftrming 
2  Gall.  (U.  S.)  233,  19  Fed.  Cas.  No.  10,860] : 
Bayard  v.  Lathy,  2  McLean  (U.  S.)  462,  2 
Fed,  Cas,  No.  1,131 ;  Russell  r.  Wiggin,  2 
Story  (U.  S.)  213,  21  Fed.  Cas,  No.  12.165, 
6  Law  Rep.  633;  Baring  v.  Ionian,  1  Story 
(U.  S.)  396,  2  Fed.  Gaa.  No.  983,  4  Law  Rep, 
303. 

97.  Ogden  v.  Gillingham,  Baldw.  (U.  a) 
38.  18  Fed.  Cas.  No.  10,456. 

98.  Blichigan  Stat«  BJank  v.  I^avenworth. 
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(o)  By  Detentum  qf  Bill.  The  detention  of  a  bill"  by  the  drawee  beyond 
the  tune  allowed  by  cuetom  for  its  consideration'  iinplies  kd  acce|>taDCG  on  his 
part;'  b«t  tliia  is  not  the  case  where  tlie  bill  haa  been  expressly  refnsed,*  is 
returned  with  a  refusal,*  or  is  detained  by  agreement*  or  by  a  special  cnetoin  of 
business  between  the  parties.' 

(d)  Bi/  Purchase  or  Part  Payment  of  Bill.  On  the  other  band  if  tbe 
di-awee  diaconnts  the  bill,^  makee  a  partial  payment  on  it,*  or  offers  to  pay  it  in 
depreciated  carrency*  it  does  not  constitute  an  acceptance. 

(e)  By  Receipt  of  Goods.  An  acceptance  may  be  implied  from  the  receipt 
by  tlie  drawee  of  tlie  goods  or  the  proceeds  of  tlie  goods  against  which  the  bill  is 
drawn."* 


90.  TUa  does  not  apply  to  a  non-ntKo- 
tuble  mnnlcipal  order  detained  bj  the  chair- 
man of  the  town  caminittee.  Eolbrook  v. 
Pavne,  151  Ma^.  383,  24  N.  E.  210,  21  Am. 
St.  Rep.  45S. 

1.  Time  for  coneideiation  see  eupra,  V,  A, 
4,  b. 

2.  California. — Cal.  Civ.  Code,  I  8I9E,  which 
provides  that  the  holder  of  a  biti  of  exchange 
may  without  prejudice  to  hie  rights  against 
prior  parties  receive  and  treat  as  a  sufBcient 
acceptance  a.  refusal  hy  the  drawee  to  return 


without  r^ard  to  its  terms. 

JUinoi*.— Hall  e.  Steel,  68  HI.  231. 

Maaaachuselta. —  Dunavan  c.  Flynu,  118 
Mass.  637;  Hough  v.  Loring,  24  Pick. 
(Haas.)  254  {where  the  drawee  told  a  third 
part;  that  he  would  dispose  of  it  some  waj 
or  other  when  he  was  in  New  York). 

\ew  Jersey.—  McPherson  c.  Walton,  42 
N.  J.  Eq.  292,  II  AH.  21,  where  the  drawee 
promised  to  pay   it  out  of  the   first  moneys 

Xorth  Corotina.— Short  t.  Blount,  90  N.  C. 
40,  5  S.  E.  190,  where  the  drawee  promised  to 
pa;  it  after  flrst  refusing  and  then  con- 
senting to  retain  it. 

Tennessee. —  Piclde  C.  Muse,  88  Tenn.  380, 
12  S.  W.  019,  17  Am.  St.  Rep.  900,  7  L.  R.  A. 
S3,  trhere  the  drawee  retained  it  and  charged 
it  to  the  drawer's  account. 

£njFland. —  Harrey  r.  Martin,  1  Campb. 
425  (especially  where  the  drawee  acknowl- 
edged that  it  was  his  inteotion  to  accept  it) ; 
Smith  r.  McClure,  5  East  476,  2  Smith  K.  B. 
43,  7  Rev.  Rep.  T50. 

TortieuR  act  necessary.^  But  under  some 
stBtutea  it  has  been  held  that  such  construc- 
tive acceptance  requires  a  tortious  act  by  the 
drawee  and  that  a  mere  holding  of  the  bill 
beyond  the  time  specified  is  insufficient  (Dick- 
inson D.  Marsh,  67  Mo.  App.  566;  Matteson 
p.  Moulton,  11  Hun  (N.  Y.)  268  [a/prmed  in 
79  X.  Y.  627]),  even  with  a  promise  to  pay 
it  (RouBCh  V.  Duff,  35  Mo.  312). 

3.  Brigge  o.  Sizer,  30  N.  Y.  647;  Jeune  v. 
Ward.  1  B.  &  Aid.  653,  2  Stark.  326,  3 
E.  C.  L.  430. 

4.  Overman  v.  Eoboken  City  Bank,  31 
N.  J.  L.  563  [affirming  30  N.  J.  L.  81]. 

5.  Sands  c.  Matthews,  27  Ala.  399  (for  fur- 
ther examination)  ;  Matteson  v.  Houlton,  79 
^.  Y.  627  laffirming  U  Hun   (N.  Y.)  268. 


with  a  promise  to  pay  the  amount  upon  a 
oertain  contingency] ;  Gates  n.  Eno,  4  Hun 
(N.  Y.}  9(1,  6  Thomps.  &  C.  (N.  Y.)  384  (a 
non-negotiable  order  detained  as  a  voucher 
on  part  payment)  ;  Koch  v.  Howell,  6  Watts 
A  S.  (Pa.)  3S0  (detained  by  the  drawee's 
agent  to  submit  to  his  principal  and  after- 
ward refused  and  retained  by  the  principal)  ; 
Mason  c.  BariT,  2  B.  ft  Aid.  26  (to  await 
funds  promised  by  the  drawer). 

6.  Hail  V.  Steel,  88  III.  231.  special  cus- 
tom as  to  monthly  estimate  and  credit. 

7.  Swope  V.  Roes,  40  Pa.  St.  186,  80  Am. 
Dec.  667.  But  it  has  been  held  to  amount 
to  an  implied  acceptance  where  the  drawee 
of  a  bill,  not  accepted  by  him  in  writing,  ba» 
it  in  his  possession  and  procures  another  to 
discount  it  or  advance  the  money  upon  it  to 
htm.     Rutland  Bank  e.  WoodrulT,  34  Vt.  89. 

6.  Calt/ornui.— Bassett  v.  Haines,  9  Cal. 
260,  although  receipted  in  the  drawee's  hand- 
writing on  the  bill. 

Georgia. —  Ingle  v.  Davis,  81  Ga.  760,  S 
S.   E.   192. 

Kenfuoiy.— Hunter  v.  Cobb,  1  Bush  (Ky.) 
239,  with  a  memorandum  calculation  of  the 
balance  due. 

tfaine.— Gallagher  v.  Black,  44  Me.  90, 
where  he  wrote,  "  Received  five  dollars, 
$5.00,"  intending  to  pay  that  and  no  more. 

MatBoohMettt. —  Cook  v.  Baldwin,  120 
Mass.  317,  2!  Am.  Rep.  517. 

It  was  held  to  be  a  good  acceptance  to  in- 
dorse on  the  paper  "  Paid  on  this  order  f40  " 
(Peterson  c.  Hubbard,  28  Mich.  i97),  "it 
being  all  the  drawee  agrees  to  pay  unless  "  a 
certain  earlier  payment  is' credited  (Phillips 
c.  Frost,  29  Me.  77)  ;  to  pay  part  cash  and 
give  a  certificate  of  deposit  for  the  balance 
(Andressen  v.  Northfield  First  Nat.  Bank,  I 
MeCrary  (U.  S.)'  252,  2  Fed.  122)  ;  to  charge 
a  check  to  tbe  drawer  as  paid  ( Seventh  Nat. 
Uank  V.  Cook,  73  Pa.  St.  483,  13  Am.  Rep. 
751)  ;  or  to  take  credit  for  it,  as  though  he 
had  paid  it,  in  a  settlement  of  accounts  with 
the  drawer  (Burch  v.  Hill,  24  Tex,  155). 

If  the  drawee  files  an  inteipleadei  between 
the  payee  and  suluequent  garnishing  credit- 
ors of  the  drawer  it  does  not  of  itself  operate 
as  an  acceptance  of  tbe  order.  Missouri  Pac. 
R.  Co.  V.  Wright,  38  Mo.  App.  141. 

9.  Lester  t>.  Georgia  R.,  etc.,  Co.,  42  Ga. 
244. 


[V.  A,  5,  a.  (n).  (E)] 
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b.  Where  Drawn  In  Parts.  Where  a  bill  is  drawn  in  parte  the  acceptance  msj 
be  written  on  any  part,  and  ranst  be  written  on  ooe  part  only." 

6.  Delivery  and  Hbvocation.  An  acceptance  is  not  complete  nntil  its  deliveiy 
and  the  delivery  itself  is  governed  by  the  same  rules  as  in  other  contracts  of  the 
law  merchant."*  Up  to  the  time  of  its  actnal  delivery  the  drawee  may  revoke  iiis 
agreement  to  accept "  or  the  acceptance  itself ;  '*  but  whea  the  acceptance  is  once 
complete  by  delivery  it  bocomea  irrevocable  "■  and  cannot  be  revoked  to  the  prejii- 


Sav.  Bank,  43  111.  App.  381;  Williams  0. 
Winans,  14  N.  J.  L.  339.  Contra,  Helm  v. 
Meyer,  30  La.  Ann.  943;  Clementa  v.  Yeates, 
€9  Mo.  623.  Notwitliatanding  hii  refusal  of 
the  draft  (Nutting  p.  Sloan,  67  Ga.  392),  al- 
theugh  tliis  tiae  been  questioned  (Allen  v. 
Williams,  12  Pick.  (Uass.)  297).  But  it  does 
not  constitute  an  acceptance  if  the  drawee 
files  and  enters  the  bill  on  its  joilmHl  and 
afterward  eancele  the  same  on  notice  not  to 
pa}*,  received  within  the  time  allowed  b;  the 
clearing-house  rules.  German  Nat.  Bank  o. 
Farmers'  Deposit  Nst.  Bank,  118  Pa.  St.  204, 
12  Atl.  303. 

The  receipt  of  goods  under  a  later  coDsigii- 
ment  not  drawn  against  or  referred  to  in  the 
bill  is  not  an  acceptance.  Tieman  c.  Jackson, 
a  Pet.  (U.  S.)  680,  8  L.  ed.  234,  where,  how- 
ever, an  express  assignment  of  the  bill  of 
lading  gave  the  holder  of  the  draft  control 
of  the  goods. 

11.  Neg.  Instr.  L.  \  313;  Bills  Exch.  Act, 

s  n. 

If  ths  diawe«  accepts  more  than  one  part, 
and  such  accepted  parta  are  negotiated  to 

different  holders  in  due  course,  he  is  liable  on 
every  such  part  as  if  it  were  a  separate  bill. 
Pittsburgh  Bank  i;.  Neal,  22  How.  (U.  S.) 
96,  16L.ed.323  (although  accepted  on  blanks 
containing  the  words  "  second  of  exchajige, 
first  unpaid  "  and  fraudulently  filled  as  differ- 
ent bills)  ;  Holdsworth  v.  Hunter,  10  B.  &  C. 
449,  8  L.  J.  K.  B.  0.  S.  149,  6  M.  A  R.  393, 
21  E.  C.  L.  193;  Davidson  v.  Robertson,  3 
Dow.  218,  3  Eng.  Reprint  1044;  Neg.  Instr.  L, 
\  313;  Bills  Exch.  Act,  8  71. 

Necessity  of  producing  other  porta  see  in- 
fra, XIV,  F  [8  Cyc.l. 

12.  Dunavan  v.  Flynn,  IIS  Mass.  537; 
Guthrie  Nat.  Bank  v.  Gill,  6  Okla.  SSO,  64 
Pac.  434;  Ex  p.  Hayward,  L.  R.  6  Ch.  54Q,  40 
L.  J.  Bankr.  40,  24  L.  T.  Rep.  N.  S.  782,  19 
Wkly.  Rep.  B33 ;  Van  Diemen's  Land  Bank  v. 
Victoria  Bank,  L.  R.  3  P.  C.  526,  40  L.  J. 
P.  C.  28,  19  Wkly.  Rep,  857;  Cox  e.  Troy,  5 
B.  *  Aid.  474.  1  D.  4  R.  33,  2*  Rev.  Rep.  460, 
7  E.  C.  L.  280  {ovemtling  Thornton  v.  Dick, 
4  Esp.  2701.  See  also  Neg.  Instr.  L.  J  2, 
which  provides  that  "  'Acceptance '  means  an 
acceptanoo    completed   by   delivery   or   notifl- 

13.  hoviaiana. —  Robbins  v.  Lambeth,  2 
Rob,  (La.)  304,  where  no  third  person  has  in 
the  mesjitime  been  affected  by  it. 

Maryland. — Flora  First  Nat.  Bank  V.  Garlc, 
61  Md.  400,  48  Am.  Rep.  114,  both  agree- 
ment for  acceptance  and  revocation  by  tele- 

MtutackuBeltt. —  Ilsley   v.   Jones,   12   Gray 
(Mass.)   260,  revocation  by  letter. 
[V.  A.  6.  b] 


Weio  rof-fc.— Ballard  p.  Fuller,  32  Bait. 
(N.  Y.)  68,  pennissioD  to  overdraw  bank  te- 

England. —  Anderson  v.  Eeatli,  4  M.  ft  S. 
303,  where  an  offer  to  accept  has  been  re- 
fused, and  notwithataodiDK  a  subsequent  oSer 
to  tate  it. 

For  condition  broken. —  A  letter  of  credit, 
conditioned  on  provision  of  funds  thirty  days 
before  maturity,  may  tie  revoked  on  non-pei^ 
formaace  of  the  condition  without  further 
notice.  Duncan  v.  Edgerton,  6  Bosw.  (N.  Y.) 
36. 

14.  Irving  Bank  v.  Wetherald,  38  N.  Y, 
335  (if  delivery  has  been  made  by  mistake 
and  can  be -recalled  without  injury  to  the 
holder)  ;  German  Nat.  Bank  r.  Farmers'  De- 
posit Nat.  Bank,  118  Pa.  St.  294.  12  Atl.  303 
(holding  that,  filing  and  joumaling  is  a  con- 
ditional acceptance  mt  1y  and  is  revocable 
before  delivery)  ;  Van  Diemen's  Land  Bnnk  r. 
Victoria  Bank,  L.  R.  3  P.  C.  526,  40  L.  J. 
P.  C.  28,  19  Wkly.  Rep.  857  (although  de- 
livery was  merely  prevented  by  the  mislaying 
of  the  paper  by  the  accepter's  clerk  and  the 
holder  was  so  informed  when  he  called  lot 
it)  !  Cox  E.  Troy,  5  B.  ft  Aid.  474.  1  D.  *  R. 
38,  24  Rev.  Rep.  460,  7  E.  C.  L.  260;  Wilkin- 
son «.  Johnston,  3  B.  ft  C.  423,  6  D.  ft  R.  403, 
3  L.  J.  K.  B.  0.  S.  68.  10  E.  C.  L.  188;  Tum- 
mer  e.  Oddie  [cited  in  Bentinck  v.  Dorrien.  6 
East  199,  2001 ;  Ralli  P.  Dennistoun,  6  Exch. 
483,  20  L.  J.  Exch.  278;  Chapman  v.  Cottrttl, 
3  H.  ft  C.  865.  11  Jur.  N.  S.  530,  34  L  J. 
Exch.  188,  12  L.  T.  Bep,  N.  S,  708,  13  Wkly. 
Itep.  843.  See  also  Cal.  Civ.  Code,  §  8198  (pro- 
viding that  the  accepter  of  a  bill  of  exchange 
may  cancel  his  acceptance  at  any  time  before 
delivering  the  bill  to  the  holder,  and  befors 
the  holder  has,  with  the  consent  of  the  «^ 
cepter,  transferred  his  title  to  another  perwwi 
who  has  given  value  for  it  upon  the  faith  of 
such  acceptance)  ;  Bills  Exch.  Act,  1  21 
(which  makes  all  contracts,  including  that 
of  the  accepter,  revocable  until  deliveiy, 
"  provided  that  where  an  acceptance  is  writ- 
ten on  a  bill,  and  the  drawee  gives  notice  to 
or  according  to  the  directions  of  the  persW 
entitled  to  the  bill  that  he  has  accepted  iti 
the  acceptance  then  becomes  complete  and  i^ 
revocable"). 

15.  lfa««ackuae((a.  —  Ft.  Dearborn  fsL 
Bank  v.  Carter,  162  Msss.  34,  25  N.  E.  S7,  al- 
though obtained  by  fraud. 

yew  Jersey. —  Trent  Tile  Co.  v.  Ft  Dear- 
bom  Nat.  Bank,  64  N.  J.  L.  33.  23  Atl.  «1 
la/jirmed  in  64  N.  J.  L.  690,  26  Atl,  4111. 
although  the  drawer  had  become  in«)lw"* 
just  before  its  delivery,  in  the  absenee  « 
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dice  of  other  parties,  even  bv  consent  of  t)ie  holder.'*  The  usual  form  of  revoca- 
tion of  Acceptance  is  a  caQcellation  of  the  acceptance  itself,"  but  if  the  cancellation 
vas  made  by  mistake  it  will  not  relieve  tlie  accepter.'* 

B.  QuallQedOFCondltfoiial  Acceptance  — I.  Qualified  Accsptamcb.'*  The 
acceptance  mav  be  qiialitied  bjr  changing  the  time  of  pa^inent,^  making  it  pay- 
able in  instalments,"  providing  for  renewals  up  to  a  certain  time,^  changing  the 
place  of  payment  or  designating  a  particular  place,^  changing  the  currency  desig- 

Xnn  Fort.—  Ft,  Worth  First  Nat.  Bank  o. 
American  Etch.  Nat.  Bank,  40  N.  Y.  App. 
Dir.  340.  63  N,  Y,  Suppl.  68,  where  the  bona 


jide  holder  of  a  draft  himaelf  obtained  the 
cepUnce  and  hU  title  was  derived  through  an 
indorsement  forged  by  one  who  personated  the 
paj'ee  in  obtaining  the  draft. 

United  State*. —  AndreBsen  e.  Northfield 
First  Nat.  Bank,  1  McCrary  (U.  S.)  252,  2 
Fed.  122. 

England.—  Grant  p.  Hunt,  1  C.  B.  44,  9  Jur. 
228,  14  U  J.  C.  P.  106,  50  E.  C.  L.  44  (hold- 
in);  that  where  a  bill  has  been  accepted  by  a 
letter  to  the  drawer  and  it  lias  been  shown  to 
the  bolder,  the  acixpter  cannot  revoke  it  by 
a  verbal  message  to  the  drawer)  ;  Thornton 
r.  Dick,  4  Eap,  270. 

16.  Chitty   Bills  347. 

17.  Guthrie  Nat.  Bank  v.  Gill,  6  Okla.  560, 
54  Psc.  434  (where  tne  draft  was  stamped 
"  paid "  and  the  word  was  erased  before  de- 
livery or  notice  to  the  holder  after  the  coun- 
termand of  the  draft  for  the  drawer's  insol- 
Tcncy)  ;  Cox  p.  Troy,  6  B.  ft  Aid.  474,  1 
D.  A  R.  38,  24  Rev.  Rep.  480,  7  E.  C.  L.  260. 

It  mnst  be  a  cancellation  in  fact  as  well  as 
in  intention.  Ingham  v.  Primrose,  7  C.  B. 
N.  S.  82,  5  Jur.  N.  S.  710,  28  L.  J.  C.  P.  294, 
87  E.  C.  L.   82. 

Effect  of  cancellation. —  A  cancellation  by 
the  drawer  discharges  the  accepter  as  against 
a  holder  who  has  taken  the  bill  by  assignment 
without  due  indorsement  (Edge  c.  Bumford, 
31  Beav.  247,  9  Jur.  N.  S.  8,  31  L.  J.  Ch.  805, 
7  L.  T.  Rep.  N.  S.  88,  10  Wkly.  Rep.  812), 
but  it  is  a  question  of  fact  whether  cancel- 
lation by  a  stranger  is  a  revocation  of  the 
acceptance  (Sweeting  v.  Halse,  9  B.  &  C.  305, 
4  M.  t  R.  287,  17  E.  C.  L.  187). 

A  waivei  may  be  implied  from  other  acts 
of  the  parties,  as  where  the  acceptance  is  by 
a  collecting  agent  to  whom  the  psyee  of  a  note 
transfers  it  for  collection,  and  the  payee,  who 
draw  the  order,  receives  payment  from  the 
maker.     Lindsay  v.  Price,  33  Tex,  280. 

18.  Cancellation  by  mistake  by  tlie  ac- 
cepter's agent,  the  banker  indicated  in  the 
bill  for  place  of  payment,  will  not  discharge 
accepter  or  prior  indorser  by  English  law 
(Novelli  p.  Rossi,  2  B.  ft  Ad.  757,  0  L.  J.  K. 
B.  0.  S.  307,  22  E.  C.  L.  317)  and  will  not 
render  the  banker  liable  for  its  payment  in 
default  of  negligence  on  his  part  (Wilkinson 
t>.  Johnson,  3  B.  ft  C.  428,  5  D.  ft  R.  403,  3 
L.  J.  K.  B.  0.  S.  58,  10  E.  C.  L.  198!  War- 
wick c.  Rogere,  12  L.  J.  C.  P.  113,  S  M.  ft  G. 
340,  8  Scott  N.  R.  1,  44  E.  C.  L.  184),  but  in 
Pennsylvania  such  cancellation  will  discharge 
the  indorser,  notwithstanding  an  immediate 
reacceptance  (Bogart  ti.  Nevins,  6  Serg.  ft  R. 
(Pa.)  361). 


Cancellation  by  mistake  by  a  third  party 

will  not  diBcharge  the  accepter.  Raper  v. 
Birkbeck,  16  East  17,  13  Rev.  Rep.  354. 

If  the  acceptance  is  canceled  in  eonridera- 
tion  of  an  agreement  which  proves  invalid 
for  want  of  a  atamp,  the  cancellation  will 
still  operate  as  a  discharge  of  the  accepter. 
Sweeting  e.  Halse,  9  B.  ft  C.  365,  4  M.  ft  R. 
287.  17  E.  C.  L.  167. 

19.  "An  acceptance  is  qualified  which  is: 

1.  Conditional,  that  is  to  say,  which  makes 
payment  by  tie  acceptor  dependent  on  the 
fulfillment    of    a    condition    therein    stated ; 

2.  Partial,  that   is   to  say,  an   acceptance  to 

eay  part  only  of  the  amount  for  which  the 
ill  is  drawn;  3.  Local,  that  is  to  say,  an 
acceptance  to  pay  only  at  a  particular  place ; 
4.  Qualifl'-d  as  to  time ;  5.  The  acceptance  of 


f  the  d 


I,  but  1 


t  of 


all."  Neg.  Inatr.  L.  i  229.  See  also  Bills 
Exch.  Act,  I  19. 

An  acceptance  "  in  favor  of  A  only  "  is  not 
a  qualified  acceptance.  Mever  v.  Decroix, 
11891]  A.  C.  520  [affirming  25  Q.  B.  D.  343]. 

20.  Vanstrum  v.  Liljengrcn.  37  Minn.  191, 
33  N.  W.  555;  Kellogg  v.  Lawrence,  Lalor 
(N.  Y.)  332  (by  reference  to  another  con- 
tract) ;  Walker  v.  Atwood,  II  Mod.  190; 
Paton  f.  Winter,   I   Taunt.  420. 

The  papet'B  negotiable  character  li  anaf- 
fected  by  the  change  of  time  of  pavmejit. 
Green  v.  Raymond,  9  Nebr.  295,  2  N.  W.  881. 

If  the  change  of  time  la  on  accidental  mis- 
statement it  may  even  be  rejected  as  sur- 
plusage and  the  acceptance  treated  as  a  gen- 
eral acceptance.  Fanshawe  l:  Peet,  2  H.  ft  N. 
I,  20  L.  J.  Exch.  314,  6  Wkly.  Rep.  489. 

The  acceptance  was  not  qualified  where  it 
was  for  payment  on  the  third  day  of  grace 
(Kenner  c.  Their  Creditors,  I  La.  120,  280; 
Kenner  r.  Hia  Creditors,  8  Mart.  N.  S.  (La.) 
36,  7  Mart  N.  S.  (La.)  540)  or  "when  due" 
(Sylvester  v.  SUples,  44  Me.  496). 

SI.  Bridge  n.  Livingston.  11  tows  57;  Rice 
r.  Raglsnd,  10  Humphr.  (Tenn.)  B45,  63  Am, 
Dec.   737. 

22.  riarke  i:  Gordon,  3  Rich.  (S.  C)  311. 
45  Am.  Dee.  768;  Russell  v.  Phillips.  14  Q.  B. 
881,  14  Jur.  806,  19  L.  J.  Q.  B.  297,  68  E.  C.  L. 
891. 

23.  Brown  v.  Jones,  113  Ind.  46,  13  N.  E. 
867,  3  Am.  St.  Rep.  623;  Rowe  v.  Young.  2 
B.  ft  B.  165,  2  Bligh  3B1,  4  Eng.  Reprint  372; 
Gammon  v.  Schmoll.  1  Marsh.  80,  5  Taunt. 
344,  1  E.  C.  L.  182;.-Sebag  c.  Abitbol,  4 
M.  ft  S.  462,  1  SUrk.  79.  2  E.  C.  L.  3S.  See 
also  Neg.  Instr.  L-  g  22S;  Bills  Exch.  Act, 
i   IB. 

It  may  be  at  a  particnlai  bank  in  the  town 
named  in  the  bill. 

OBi^www.— See  Cal.  Civ.  Code,  |  8195. 

[V.  B-  i] 
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natcd  for  payment  in  the  bill**  or  making  it  payable  partly  in  money  and  partly 
in  bills,^  or  it  may  be  an  acceptance  for  a  smaller  amount  than  tliat  named  lu  the 
bill."  The  holder  may  refuse  to  receive  such  an  acceptam^"  and  may  treat  tlie 
bill  aa  dishonored  by  non-acceptance."  On  receiving  an  offer  of  such  acceptance 
the  holder  must  immediately  notify  the  drawer  and  prior  indoraers"  and  if  he 
elects  to  receive  it,  he  must  notify  them  of  it."  In  acme  jurisdictions,  however, 
he  cannot  receive  such  acceptance  without  their  consent  withoot  discharging 
them.*' 

2.  CoNDmcHfAL  AccEPTAHCB.    An  acceptance  of  a  bill  or  order  may  be  condi- 
tional,'' although  the  bolder  may  require  an  absolute  acceptance,  without  wliicii 


Keniiidky. —  Todd  r.  BtaU  Bank,  3  Bueh 
(K7.)   626. 

Aeic  York. —  Troy  City  Bank  p.  lAunrnn,  19 
N.  Y,  477  i  Niagara  Dist.  Bank  r.  Fainnan, 
p'--,.  Mftch.  Tool  Mfg.  Co..  31  Barb.  (N.  Y.) 
403. 

OWo.— Myars  o.  Standart.  11  Ohio  St.  29. 

Bnyiond.— Mutford  p.  Waleot,  1  Ld.  Raym. 
674,  12  Mod.  410. 

It  ia  B  Ecneial  acceptance  where  the  place 
of  payment  is  left  blank  in  the  acceptance  and 
is  tilled  by  the  indorsee  (Todd  c.  State  Bank, 
3  Bush  (Ky.)  626)  or  where  the  bill  is  pay- 
able generally  and  the  place  named  in  the 
acceptance  is  the  drawee's  residence  (Myers 
r.  Standart,  11  Ohio  St.  29).  If  the  bill  is 
payable  at  a  designated  place  a  general  ac- 
ceptance is  to  pay  at  that  place.  Alden  c. 
Barbour,  3  Ind.  414;  Wolcott  «.  Van  Sant- 
voord,  17  Johns.  (N.  Y.)  248,  8  Am.  Dec. 
3S6. 

The  Negotiable  Initnunenta  Lav,  section 
22s.  provides  that  "an  acceptance  to  pay  at 
a  particular  place  is  a  general  acceptance  tm- 
leBs  it  expressly  states  that  the  bill  is  to  be 
paid  there  only  and  not  elsewhere."  So  Bills 
Exch.  Act,   %   ig. 

24.  Boehm  v.  Garcias,  1  Campb.  425  note. 
The  Hesotiable  Instrnmeuts  Law,  section 

220,  provides  that  "  it  must  not  express  that 
the  drawee  will  perform  his  promise  by  any 
other  means  than  the  payment  of  money." 
Bo  Bills  Exch.  Act,  S  IT. 

25.  Petit  It.  Benson.  Comb.  462. 

26.  Brinkman  r.  Hunter,  73  Mo.  172,  39 
Am.  Rep.  492;  Petit  c.  Benson,  Comb.  463; 
Wefcersloffe  r.  Keene,  1  Str.  214. 

27.  Andrews  t.  Baj^,  Minor  (Ala.)  173, 
12  Am.  Dec.  47;  Ford  v.  Angelrodt,  37  Mo. 
50,  68  Am.  Dec.  174;  Boehm  v.  Garcias,  1 
Campb.  425  note ;  Petit  t>.  Benson,  Comb. 
462;  Parker  v.  Gordon,  7  Esst  386,  6  Esp. 
41,  3  Smith  K.  B.  3S8,  6  Rev.  Rep.  646;  Gam- 
mon ('.  Schmoll,  1  Marsh.  80.  5  Taunt.  344, 
1  K.  C.  L.  182;  Sebag  v.  Abitbol,  4  M.  ft  S. 
462.  1  Stark.  79,  2  E.  C.  L.  39;  Smith  ». 
Abbot,  2  Str.  1152.  See  also  supra,  II,  B,  1, 
tt.   (I),  (B),  note  BO. 

88.  Neg.  Instr.  L.  {  230;  Bills  Eich.  Act. 
f  44. 

Protest  itself  amounts  to  a  refusal  of  the 
drawee'a  offei  of  such  acceptance,  if  the  offer 
is  known  to  the  holder  (Bentinck  u.  Dorrien, 
6  East  199,  2  Smith  K.  B.  337;  Sproat  p. 
Matthews,  1  T.  R.  182) .  but  not  if  it  was  un- 
known to  him  (Fairlee  e.  Herring,  3  Bing. 
626,  11  Moore  C.  P.  620,  11  E.  C.  L.  906). 
[V.  B,  1] 


28.  Sebog  D.  Abitbol,  4  M.  &  S.  4S2,  1 
Stark.  70,  Z  E.  C.  L.  30. 

U  theie  an  funds  of  drawer  ia  drawee** 
hands  the  drawer  should  be  notified.  Robin- 
son e.  Ames,  20  Johns.  (N.  Y.)  146,  11  Am. 
Dec.  269. 

The  offer  of  a  qnalifled  acceptance  may  be 
transmitted  by  the  agent  making  present- 
ment  to  his  principal  and  accepted  by  the 
principal  and  notice  returned  through  the 
agent  to  the  drawee  within  a  reasonable  time. 
Wylie  p.  Brice,  70  N.  C.  422. 

SO.  Paton  V.  Winter,  1  Taunt.  420. 

When  the  drawer  or  «n  indorser  recdTca 
notice  of  a  qnalifled  acceptance,  be  must 
within  a  reasonable  time  express  hia  dissent 
to  the  holder,  or  he  will  be  deemed  to  htre 
assented  thereto.  Neg.  Instr.  L.  i  230;  Bilk 
Eich.  Act,  {  44. 

31.  Gibson  c.  Smith,  75  Oa.  33;  Taylor  r. 
Newman,  77  Mo.  257 ;  Niagara  Diat  Bank  r. 
Fairman,  etc.,  Mach.  Tool  Mfg.  Co..  31  Barb. 
(N.  Y.)  403;  Rowe  p.  Young.  2  B.  ft  R  1«S, 
2  Bligh  391,  4  Eng.  Reprint  372 ;  Outhwaite 
c.  Luntley,  4  Campb.  179,  18  Rev,  Rep.  771; 
Sebag  P.  Abitbol.  4  M.  ft  S.  462,  1  Stark.  7», 
2  E.  C,  L.  39.  See  also  Neg.  Instr.  L.  {  230; 
Bills  Eich.  Act,  E  44;  and  aupro,  II,  B,  I,  a. 


(B). 


The  drawer's  liability  to  tke  holder  is  not 
changed  after  notice  and  cotuent  to  a  quali- 
fied acceptance  (Knox  p.  Reeside.  1  Hilo 
(Fa.)  294)  and  if  he  has  no  funds  in  the 
drawee's  hands  and  no  right  to  draw  he  i< 
not  entitled  to  notice  (Robinson  c.  Ames.  £0 
Jdhns.   IN.  Y.)   146,  II  Am.  Dec.  259). 

32.  Stevens  e.  Androscoggin  Water  Power 
Co,,  62  Me.  498;  Smith  c.  Abbot,  2  Str.  1152; 
Julian  r.  Shobrooke,  2  Wils.  C.  P.  9  I'Tpou 
account  of  the  ship  Thetis  when  in  caslt  for 
the  said  vessel's  cargo"). 

The  acceptance  waa  conditional  in  the  fol- 
lowing cases:  Williams  p.  Gallyon.  107  AU. 
439,  IS  So.  162  (where  the  drawees  la  pre- 
sentment for  acceptance  denied  owin^  tlie 
drawer  the  amount  specified,  but  admitted  s 
less  indebtedness,  said  they  would  psj  tbt 
amount  "  when  the  money  was  due "  the 
drawer,  and  afterward  wrote  that  they  would 
pay  "  what  might  become  due "  to  tl« 
drawer)  ;  Wintermute  P.  Post,  24  N.  J.  1- 
420  ("when  in  funds") ;  Russell  r.  Phillip 
14  Q.  B.  891.  14  Jur.  806,  19  L.  J.  Q.  B.  »:. 
68  E.  C.  L.  891  ("on  tbe  oondition  of  it^  . 
being  renewed  until  Nov.  2ath,  1844  ") ;  Bm- 
bury  e.  Liaset,  2  Str.  1211  ("to  pay  a«  re- 
mitted from  thence").     See  also  Bellefuntr 
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be  mar  treat  the  bill  as  dislionored,"  and  ^hen  made  part  of  the  acceptance"  a 
condition  binds  both  accepter  and  holder."  A  conditional  acceptance  becomes 
absolute   npon  the    performance    or  liapponing  of   the  condition,**  bnt  is  not 


First  Nat.  Bonk  e.  Rogen,  108  Pa.  St.  627, 
48  Atl.  686;  New  York  Guaranty  Trust  Co. 
t.  Grotrian.  114  Fed.  433,  52  C.  C.  A.  235, 
57  L  K.  A.  689. 

The  acceptance  was  not  conditional  in  the 
fol lowing  cases: 

/IlMois. —  Ray  c.  Faulkner,  73  111.  469, 
hoHing  that  an  acceptance  "  for  the  full 
amount,  provided  there  is  this  amount  in  my 
handa,"  binds  whatever  fund  there  is  in  hand 
and  ia  an  absolute  acceptance. 

JCmfucty.  —  Bronnin  v.  Henderaon,  12 
B._Mon.  (Ky.)  81,  "I  will  see  the  within 
paid,  erentually." 

Jfoawtchusetta. —  Mechanics'  Nat.  Bank  i:. 
Robina,  134  Mus.  331,  holding  that  an  ac- 
ceptance with  an  agreement  that  the  proceeds 
should  be  applied  to  the  payment  of  a  ma- 
turing note  and  the  note  delivered  to  the  ac- 
cepter is  not  a  condition  of  the  delivery  of  the 
acceptance. 

i'enfMjrlvanta. —  Taasey  c.  Church,  4  Watts 
A  S.  (Pa.) 346,  where  the  accepter  signed  in 
an  ofScial  or  representative  character.  See 
also  Saiton  p.  Lewis,  1  Phila.  (Pa.)  75,  7  Leg. 
Int.  (Fa.)  114,  where  it  is  said  that  a  prom- 
ise to  pay  when  able  is  not  a  condition  prece- 
dent, but  mere  words  of  civility,  which  mean 
that  defendant  will  pay  when  he  receives  the 
proceeds  of  the  bill. 

SwAlK  Carolina. — Clarke  p.  Gordon,  3  Rich. 
(S.  C.)  311,  45  Am.  Dec  768,  where  it  was 
held  that  the  drawee  of  a  bill  payable  at 
sight,  accepted  on  condition  of  presentment 
■t  a  certain  time,  will  be  liable  on  it,  although 
not  presented  at  tnat  time. 

Tennea^ce. —  Chattanooga  Grocery  Co.  c. 
Livingston,   (Tenn.  Ch.  IBOO)    EB  S.  W.  470. 

England. —  Wilkinson  v.  Lutwidge,  1  Str. 
S48,  a  promise  to  pay  a  bill  if  another  did 
not  pay  it,  where  it  was  shown  that  the  prom- 
isor hid  no  expectation  that  such  other  would 

33.  Campbell  p.  Pettengill,  7  Me.  128,  20 
Am.  Dee.  34B;  Cline  i:  Miller,  8  Md.  274; 
Ford  r.  Angelrodt,  37  Mo.  50.  88  Am.  Dec. 
174;  Smith  V.  Abbot,  2  Str.  1162. 
^  34.  The  accepter  mnat  express  the  condi- 
tion clearly,  the  burden  of  proof  being  upon 
kim  to  show  the  condition.  Coffinan  v,  Camp- 
bell. 87  111.  98. 

35.  Alabama. —  Andrews  v.  Baggs,  Minor 
(-\U.)    173,  12  Am.  Dec.  47. 

Arkangat. —  Defee  t>.  Smith,  43  Ark.  221. 

Uiisittippi. —  McCutchen  v.  Rice,  56  Miss. 
45S. 

UiaouH. —  Ford  o.  Angelrodt,  37  Mo.  50, 
88  Am.  Dec.  174. 

Ve6ra«to.—  Oreen  c.  Raymond,  9  Nebr.  295, 
2  S.  W.   881. 

Seic  Jersey.  —  Wintermute  p.  Poet,  24 
N.  J.  L  420. 

England.  —  Petit  c.  Benson,  Comb.  462; 
Smith  p.  Abbot,  2  Str.  1162. 

If  eonditiouU.  the  bolder  cannot  leaort  to 


the  drawer  till  the  accepter  refuses  to  pay  in 
accordance  with  the  condition.  Andrews  P. 
Baggs,  Minor  (Ala.)  173,  12  Am.  Dec.  47; 
Campbell  c.  Pettengill,  7  Me.  126,  20  Atn- 
Dee.  348;  Gallery  c.  Prindle,  14  Barb.(N.Y.) 
186. 

Condition  not  retroactive. —  The  terms 
"  accepted,  when  the  contracts  of  the  drawer 
of  the  bill  are  complied  with."  are  not  retro- 
active; they  do  not  refer  to  past  transaction, 
but  to  the  subsequent  performance  of  the 
contractors.  U.  S.  p.  Metropolis  Bank.  15 
Pet.   (U.  S.)   377,  10  L.  ed.  774. 

36.  Colorado.-— Hughes  p.  Fisher,  10  Colo. 
383.  16  Pac.  702. 

Connecticut. —  Brabazon  P.  Seymour,  42 
Conn.  S.51,  holding,  where  a  bill  was  accepted 
"  payable  after  any  liabilities  which  I  have 
assumed  prior  to  this  date  on  said  contract," 
that  the  contingency  became  aijaolute  with 
the  sufficiency  of  the  fund. 

Maine. —  Stevens  p.  Androscoggin  Water 
Power  Co.,  82  Me.  498,  holding  t)iat  an  ac- 
ceptance to  pay,  if  on  settlement  "  there  is 
anything  over,"  becomes  on  settlement  an  ac* 
ceptance  for  whatever  balance  may  be  due. 

Uinne»ota. —  Everard  p.  Warner,  36  Minn. 
383,  31  N.  W.  3S3,  holding  that  an  accept- 
ance  payable  on  delivery  of  certain  maps  is 
not  subject  to  any  set-off  of  other  claims. 

.Veio  Yorfc,— Flanagan  v.  Mitchell,  16  Daly 
(N.  Y.)  223,  10  N.  Y.  Suppl,  231,  32  N.  Y.  St. 
303,  holding  that  an  acceptance  payable  out 
of  a  certain  payment  becomes  absolute  when 
the  specified  payment  is  made. 

North  Carolina. —  Wallace  P.  Douglas,  118 
N.  C.  659,  21  S.  E.  387,  holding  that  if  pay- 
able "  when  I  receive  funds  to  the  use  of  " 
the  drawer,  the  accepter  is  liable  when  tho 
moneys  have  been  placed  to  his  credit,  al- 
though he  has  not  taken  manual  possession  of 

Soutk  Carolina. —  Hunton  P.  Ingraham,  1 
Strobh.  (S.  C.)  271. 

England. —  Mendizaba]  r.  Machado,  0 
C.  &  P.  218,  3  L.  J.  C.  P.  70.  3  Moore  ft  S. 
841,  25  E,  C.  L.  402;  Pierson  c.  Dunlop, 
Con-p.  571. 

Canada. —  Ontario  Bank  P.  McArthur,  6 
Manitoba  381. 

"  Provided    tha    earnings    of    Mr.  .  .  .  are 

aufiicient "  means  without  deduction  of  ex- 
penses, and  if  the  gross  earnings  are  sufficient 
accepter  must  pay.  Smith  P.  Bates  Mach.  Co., 
182  111.  166,  55  N.  E.  69. 

"  When  in  funds,"  literally  means  when  the 
accepter  is  in  the  possession  of  cash  which 
the  drawer  has  a  present  right  to  demnnd 
and  receive  or  to  appropriate  by  his  bill. 
whether  such  funds  be  the  product  of  labor 
or  of  commodities  fuminhed.  of  goods  sold  or 
money  deposited  or  collected,  or  any  other 
source.  Wintermute  v.  Post,  24  N.  J.  L.  420. 
423.  It  means  cash ^  not  securities  (Camp- 
bell  V.   Pettengill,   7   Me.   126,   20  Am.   Dec. 
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enforceable   until  complete  fulfilment  of  the  coDdition,"  nnless  performftDCC  a 
prevented  by  the  accepter's  own  act."     A  condition  cannot   bo  added  by  the 


349)  or  property  (Carlisle  v.  Hooks,  58  Tex. 
420)  —  tne  first  funds  received,  less  Rdvances 
already  charged  against  such  funds,  but  with- 
out deduction  of  other  general  indebtedness 
[Hunton  p.  Ingraham,  1  Strobh.  (S.  C.)  271). 

Wheie  accepted  according  to  the  proTiaions 
of  a  particular  contract  resort  must  be  had  to 
that  contract  to  ascertain  the  terms  of  the 
acceptance  ( Kellogg  v.  Lawrence,  Lalor 
(N.  V.)  332),  and  on  failure  of  the  drawer 
to  fulfil  hia  contract  the  accepter  ia  only 
liable  for  the  amount  actually  due  (Haseltine 
V.  Dunbar,  02  Wis.  162,  22  N.  W.  165).  If 
the  contract  provide  for  completion  by  the 
owner  on  the  contractor's  failure,  tha  owner's 
acceptance  payable  out  of  "  the  last  pay- 
ment "  on  the  contract  will  be  aubject  to  de- 
duction of  the  necessary  cost  of  completion 
(Beardsley  t.  Cook,  143  N.  Y.  143,  38  K.  E. 
109  [reverting  07  Hun  (N.  Y.)  101,  22  N.  Y. 
Suppl.  36,  51  N.  Y.  St.  405]),  but  not  to  de- 
duction of  advances  made,  after  acceptance, 
by  the  owner  to  the  contractor  in  anticipation 
of  what  the  contract  called  for  (Beardsley  v. 
Cook,  154  N.  Y.  707,  49  N.  E.  128  [a^rnvinj 
89  Hun  (N.  Y.)  151,  35  N.  Y.  Suppl.  12,  89 
N.  Y.  St.  210] ) .  The  i  ^t,  however,  that  the 
owner  had  paid  an  earlier  payment  before  it 
waa  due  will  not  render  him  liable  whsre  the 
contractor  abandoned  the  work  and  the  last 
payment  never  became  due  (Saloy  v.  Pepin,  4 
La.  Ann.  573]  ;  but  an  order  accepted  sub- 
ject to  a  Qnal  settlement  between  drawer  and 
drawee  is  subject  to  deduction  for  an  amount 
which  the  drawee  is  required  as  garnishee  to 
pay  in  a  suit  against  the  drawer,  begun  be- 
fore the  acceptance  (Goodwin  v.  Bethel 
Steam  Mill  Co.,  7Q  Me.  468),  and  under  an 
acceptance  to  be  paid  when  a  particular  per- 
son's lien  is  satisfied,  the  full  amount  of  such 
lien  is  to  be  deducted,  although,  by  reason  of 
the  insufficiency  of  the  total  amount  owing 
on  the  entire  contract,  such  person  has  to 
pro- rate  with  other  subsequent  lien-holders 
(Tyler  v.  Stack,  103  Mich.  208,  81  N.  W. 
496). 

37.  Colorado.— Colorado  Nat.  Banlc  C, 
Boetteher,  5  Colo.  185,  40  Am.  Rep.  142. 

Florida. —  Marshall  t>.  Bumbv,  26  Fla.  619, 
tt  So.  ^0. 

Georgia. —  Baker  v.  Dobbins,  87  Qa.  645,  13 
S.  E.  524. 

/iiinots.— Cummings  v.  Hummer,  61  111. 
App.  393. 

Iowa.—  Nordby  o.  Clowgh,  79  Iowa  428,  44 
N.  W.  897. 

Eaatsas. — Liggett  t>.  Weed,  7  Kan.  273 ;  Car- 
son V.  Kerr,  7  Kan.  268. 

Louisiana. —  See  Baird  r.  Parker,  4  La.  263. 

iforytand.— Gill  ».  Weller,  62  Md.  8;  Cline 
t).  Miller,  8  Md.  274  (completion  of  contract 
with  accommodation  note  in  the  meantime). 

MaaKtchuieita. —  Proctor  v.  Hartigan,  143 
Mass.  462,  9  N.  E.  841  (on  completion  of  con- 
tract) i  Fiake  c.  Joy,  141  Mass.  311,  5  N.  E. 
614;  Bailey  r.  Joy,  132  Mass.  356. 
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If toM^on.— Jenks  v.  Wells,  90  Mich.  61S, 
51  N.  W.  636;  Oooding  v.  Underwood,  SB 
Mich.  187,  50  N.  W.  818  (if  due  on  flnal  set- 
tlement ) . 

Misaiasippi. —  Shackelford  V.  Hooker,  54 
Miss.  716. 

Miaaouri. —  Ford  p.  A^^gelrodt,  37  Mo.  SO, 
B8  Am.  V>&<^  174. 

"Sew  Jeraey. —  Rice  v.  Porter,  16  N.  J.  L 
440,  order  for  share  of  rent,  accepted  "  when 

.Vew  York. —  Quinti  e.  Aldrieh,  70  Hon 
(N.  Y.)  205,  24  N.  y.  Suppl.  33,  53  N.  T. 
St.  82. 

Pennayltiania. —  Johnston  v.  Parker  S«r. 
Bank,  101  Pa.  St.  597,  when  in  funds  which 
have  not  been  appropriated. 

Rhode  laland. —  Hunt  v.  Williams,  15  R  I. 
695,  10  Atl.  646  (on  receipt  of  a  specified 
fund)  i  Bawson  P.  Beach,  13  E.  I.  151  (hold- 
ing that  "  out  of  the  money  collected  "  en  ■ 
designated  judgment  doea  not  apply  to  later 
verdict  and  reduced  judgment  on  new  trial 
after  original  verdict  set  aside) . 

Soutk  Carolina. —  Greene  p.  Duncan,  37 
S.  C.  239,  15  5.  E.  966  (on  completion  of 
contract) ;  Hickman  v.  King,  Cheves  (S.  C.) 
132  (on  shipment  to  he  made)  ;  Browne  e>. 
Coit,  1  McCord  (S.  C.)  408  (on  making  nif- 
flcient  sales  of  drawer's  goods) . 

Tenneaaee. —  Owen  (•.  Iglanor,  4  Coldw. 
(Tenn.)    15. 

Temw.— Carlisle  e.   Hooks,  68  Tex.  420. 

United  Btatea. —  Guaranty  Trust  Co.  r. 
Grotrian,  114  Fed.  433,  52  C.  C.  A.  235.  S7 
L.  R.  A.  SS9  (where  acceptance  was  "against 
indorsed  bills  of  lading"  and  it  was  held 
that  the  acceptance  was  conditioned  on  the 
delivery  of  genuine  bills  of  lading  and  thit 
if  a  forged  bill  of  lading  was  attadied  the  ic- 
cepter  might  recover  a  payment  made  by  him 
before  discovery  of  the  fraud)  ;  Hutz  p.'Ksrt- 
hause,  4  Wash.  (U.  S.)  1,  12  Fed.  Cas.  Ko. 
6,B63  (out  of  the  proceeds  of  a  cerUin  bill); 
Read  V.  Wilkinson,  2  Wash.  (U.  S.)  SU,  20 
Fed.  Cas.  No.  11,611. 

England. —  Sparrow  p.  Chisman  9  B.  A  0. 
241,  7  L.  J.  K.  B.  O.  S.  173,  4  M.  A  R.  SOS, 
17  E.  C.  L.  118;  Smith  p.  Vertue,  9  C.  B. 
N.  S.  214,  7  Jur.  N.  S.  395,  30  L.  J.  C.  P. 
66,  3  L.  T.  Rep.  N.  S.  583,  9  Wkly.  Rep.  IM. 
09  E.  C.  L.  214  (where  a  bill  "payable  on 
giving  up  bill  of  lading"  was  held  to  ht 
conditioned  to  extent  that  the  bill  must  be 
delivered). 

Cnnodo.  —  Potters  p.  Taylor.  20  Novi 
ScoUa  362,  7  Can.  L.  T.  434;  Pullfrton  n. 
Chapman,  2  Nova  Scotia  Dec.  470. 

38.  Diatriot  of  Columbia. —  Hammond  v- 
Miller,  2  Mackey   {D.  C.)    145. 

/(linoM.— Pheipa  c.  Northup,  66  HI  13e, 
8  Am.  Rep.  681,  where  a  collecting  igent  «t- 
ceptcd  a  draft  for  a  certain  payment  "  «li«i 
collected "  on  a  note  and  afterward  lurm- 
dered  the  note  to  the  owner  without  eollMt- 
ing  It 
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accepter  after  he  has  given  an  absolute  acceptfiiice,'*  bat  it;  may  be  expressed  in  a 
separate  agreement  executed  at  the  time  of  tbe  acceptence."  Sucb  agreement, 
however,  will  affect  onlj?  parties  with  notice.*' 

C.  Refusal  to  Accept.  If  acceptance  is  refused  by  the  drawee  the  bill  is 
dishonored  *  No  formality  of  language  is  necessary  to  constitute  such  refusal.** 
Jt  may  be  accompanied  oy  an  express  promise  to  pay  the  bill,**  or  may  be 
expressed  on  returning  the  bill  after  its  detention  for  twenty-four  iionrs,**  or  in 
canceling  the  bill  without  returning  it.** 

D.  Liabllityof  Accepter  and  Effect  of  Acceptance  — 1.  In  Gbhebal.  The 
accepter  becomes  by  his  acceptance  the  principal  debtor*^  and  as  to  other  parties 


JfiMMcAiwe  tta. —  Hukell  v.  Dennis,  8  Al- 
len  (Mrsb.)    48. 

iVeic  Jersey. —  Hertcr  v,  Oobb,  etc.,  Co.,  57 
V.  J.  L.  42„30  Atl.  252. 

Vem  York.—  Beardsley  o.  Cook,  154  N.  Y. 
707,  4fl  N.  E.  126  iaffirming  SB  Hun  (N.  Y.) 
151,  35  N.  Y.  Suppl.  12,  69  N.  Y.  St.  240]  j 
RobiEson  e.  Gray,  17  Miw.  (N.  Y.)  341,  38 
X.  Y.  Suppl.  lOee.  See  also  Home  Bank  v. 
Dnungooie,  109  N.  Y.  83,  IS  N.  E.  747,  14 
,V.  y.  St  40;  Risley  V.  Smith,  64  N.  Y.  576; 
Mereereau  i'.  Villari.  74  Hun  (N.  Y.)  59,  28 
N.  Y.  Suppl.  135,  66  N.  Y.  St.  144;  Foi  v. 
Kew  York  Wood  Turning  Co.,  13  Daly 
(S.  Y.)   153. 

United  Slatet. —  French  Spiral  Spring  Co. 
r.  yew  England  Car  Trust,  32  Fed.  44. 

When  collected.—'  An  acceptance  "  when  the 
money  is  collected "  is  due  after  a  reaaon- 
able  time  allowed  for  collection  (Yaughan  t>. 
Dean,  32  Oa.  E02),  and  if  the  accepter  after- 
ward surrenders  the  collection  claima  to  the 
drawer  and  so  fails  to  collect,  he  will  still 
be  liable  on  his  acceptance  to  the  payee  (An- 
tram  r.  Thorndel),  74  Pa.  St.  442).  It  was 
held,  however.  In  a  Himilar  case,  where  the 
drawer  had  given  the  drawee  a  note  for  col- 
lection and  afterward  compromised  with  the 
maker  and  no  money  was  ever  collected,  that 
the  order  was  not  an  assignment  pro  tanto 
of  the  note,  but  a  mere  mandate  of  the  payee, 
which  was  revoked  by  the  settlement,  and 
that  defendants  were  not  liable  on  the  accept- 
ance.    Lindsay  f.  Price,  33  Tex.  280. 

39.  Wells  V.  Brigham,  8  Cush.  (Mass.)  6, 
52  Am.  Dec.  750.  And  it  ia  immaterial  that 
tbe  drawee  intended  his  authority  to  be  used 
conditioMilly,  if  the  condition  was  not  ex- 
pressed. Hutchinson  e.  Mitchell,  15  La.  Ann. 
326;  Davidson  v.  Keyes,  2  Rob.  (La.)  254, 
38  Am.  Dec.  200. 

40.  Gibbon  v.  Scott,  2  Stark.  288,  10  Rev. 
Rep.  723,  3  E.  C.  L.  412;  Bowerbank  v. 
Monteiro,  4  Taunt.  844,  14  Rev.  Rep.  670. 

41.  U.  S.  i>.  Metropolis  Bank,  15  Pet. 
{U.  S.)  377,  10  L.  ed.  774;  Bowerbank  t>. 
Monteiro,  4  Taunt.  844,  14  Rev.  Rep.  870; 
Montague  v.  Perkins,  22  Eng.  L.  ft  Eq.  516. 

42.  See  infra,  XII,  A.  I. 

43.  Norton  v.  Knapp,  64  Iowa  112,  19 
N.  W.  867  ("Kiss  my  foot"  written  across 
the  face  of  the  bill  and  signed)  ;  Webb  v. 
Meors,  45  Pa.  St  222  (where  a  bill  sent  to 
the  drawee  for  acceptance  was  returned  with 
"  acceptance  waived  "  in  a  letter  stating  that 
he  waa  not  yet  provided  with  funds  by  the 


drawer  to  meet  it  but  probably  would  be, 
and  if  not  he  would  try  and  have  it  satis- 
factorily arranged)  ;  Pridgen  v.  Cox,  13  Tex. 
257  ("I  protest  tha  within"  written  on  the 
back). 

Refnul  by  letter  may  be  sufficient.  Car- 
michael  i>.  Pennsylvania  Bank,  4  How. 
(Miss.)  587,  35  Am.  Dec.  408;  Parker  v. 
Stroud,  31  Hun   (N.  Y.)   S78. 

An  oSer,  after  refusal  and  protest,  to  pay 
without  allowance  of  protest  fees,  itself  re- 
jected and  then  withdrawn  is  not  an  accept- 
ance.     Anderson  v.  Heath,  4  M.  &  S.  303. 

44.  Pope  t>.  Luff,  7  Hill  (N.  Y.)  577  [af- 
firming 6  Hill   (N.  Y.)   413]. 

40.  Overman  v.  Hoboken  aty  Bank,  31 
N.  J.  L.  663  [affirming  30  N.  J.  L.  61],  by 
marking  it  "  not  good." 

46.  Jeune  v.  Ward,  IB.*  Aid.  653,  2 
Stark.  326,  3  E.  C.  L.  430. 

47.  Alabama—  Capital  City  Ins.  Co.  v. 
Quinn,  73  Ala.  568;  Wilson  v.  Isbell,  45  Ala. 
142. 

Connecliout. —  Jarris  c.  Wilson,  46  Conn. 
BO,  33  Am.  Bep.  18. 

Florida.—  Uolbrook  v.  Allen,  4  Fla.  87. 

Oeorjto.—  Fowler  v.  Gate  City  Nat.  Bank. 
88  Ga.  20,  13  S.  E.  831;  Parmelee  v.  Wil- 
liams, 72  Ga.  42;  Davis  c.  Baker,  Tl  Oa.  33. 

Iltinoia.-^  Diversy  ».  Moor,  22  111.  330,  74 
Am.  Dee.  167. 

Kentveky, —  Anderson  e.  Anderson,  4  Dana 
(Ky.)  362;  Trimble  c.  Paducah  City  Nat, 
Bank,  12  Ky.  L.  Rep.  900.  IE  S.  W.  S53  (espe- 
cially where  this  is  confirmed  by  the  accept- 
er's own  act  in  making  payments  and  fur- 
nishing security). 

Louisiana.  —  Bhreveport  C.  Qooch,  IS  La. 
Ann.  474;  Banks  e.  Brander,  13  La.  274. 

Maine.—  Sylvester  n.  Staples,  44  Me.  406. 

Misaisaippi. —  Hamilton  v.  Catchings,  68 
Miss.  B2. 

NetP  York, —  North  American  Coal  Co.  P. 
Dyett,  7  Paige  (N.  ¥.)   9. 

Pennsylvania. —  Ashton  f>.  Beeves,  3  Phila. 
(Pa.)   339,  16  Leg.  Int.  (Pa.)  37. 

Tennessee.  ~Bla.iT  v.  Stole  Bank,  11 
Humphr.   (Tenn.)   34. 

Teaia». —  Walters  r.  Galreston,  etc.,  R.  Co., 
I  Tex.  App.  Civ.  Cas.  |  753;  Hoffman  t>.  Btg- 
nall,  1  Tex.  App.  Civ.  Cas.  i  703. 

Fermont. —  Farmers,  etc..  Bank  r.  Rath- 
bone.  26  Vt  19,  68  Am.  Dec.  200. 

England  —  Yallop  P.  Ebers,  1  B.  A  Ad.  ttOft 
0  L.  J.  K.  B.  O.  S.  IDS,  20  E.  C.  L.  665  {ooer- 
ruling  lAxtOB  V.  Peat,  2  Campb.  185] ;  Pow- 
[T,  B,  1] 
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tlian  the  drawer  liis  lifibilitj  is  not  dependent  en  the  conBideration  exiating  between 
liiiQBelf  and  the  drawer.**  In  general,  and  on  the  face  of  the  paper,  he  is  liable 
to  the  drawer  of  the  bill."  Where,  however,  the  acceptance  is  for  the  accom- 
modation of  the  drawer  their  relation  is  reversed  and  the  drawer  ia  tlie  prin- 


ual  c.  Ferroud,  6  B.  1  C.  439,  0  D.  £  R,  603, 
6  L.  J.  K.  B.  0.  S.  176,  30  Rev.  Hep.  304,  17 
£.  C.  L.  203;  PUlpot  v.  Briant,  4  Bing.  717, 
13  £.  C.  L.  708,  3  C.  &  P.  244,  14  E.  C.  L. 
649,  8  L.  J.  C.  P.  0.  S.  182,  1  M.  4  P.  754; 
Clarke  v.  Devlin,  3  B.  &  P.  363,  7  Rev.  Rep. 
703;  EeflTn  %.  Adamson,  2  Burr.  669,  2  Ken. 
K.  B.  370;  Dingwall  v.  DuiuUr,  Dougl.  236; 
Smith  n.  Knox,  3  Esp.  46;  Fentuin  t>.  Pococl^ 
1  Marsh.  16,  S  Taunt.  192,  1  £.  C.  L.  106; 
Est  p.  YoDge,  3  Vea.  &  B.  31. 

Accepted  after  tranafei. —  The  rights  of  the 
holder  of  a  bill  of  exchange,  arising  from  the 
drawee's  acceptance,  are  the  same  whether  the 
acceptance  precedes  or  followa  the  holder's 
acquisition  of  title.  Credit  Co.  c.  Howe 
Mach.  Co.,  64  Conn.  3S7,  8  Atl.  472,  I  Am. 
St.  Rep.  123;  Ware  t).  Macon  Cit7  Bank,  60 
Ga.  840;  Louisville  Bank  r.  Ellerj,  34  Barb. 
(N.  Y.)  630;  Mechanics'  Bank  v.  Livingston, 
33  Barb.  (N.  Y.)  46B;  laelin  v.  Chemical  Nat. 
Bank,  16  Misc.  {N.  Y.)  437,  40  N.  Y.  Suppl. 
383. 

Accommodation  acceptei:  is  principal  debtor 
on  the  bill  except  as  against  the  party  ac- 
commodated. Anderson  v.  Anderson,  4  Dana 
(Ky.)  352;  Howard  Banking  Co.  v.  Welch- 
man,  6  Bosw.  <N.  Y.)  2S0;  Commercial  Bank 
v.  Norton,  I  Hill  (N.  Y.)  BOI;  White  c. 
Hopkins,  3  WatU  k  S.  (Pa.)  89,  37  Am.  Dee. 
642;  Chester  Nat.  Bank  e.  Gunhouse,  17  S.  C. 
489.  So  in  the  case  of  an  exchange  of  accom- 
modation acceptanoes.  McCandleas  v.  Had- 
den,  9  B.  Mon.  (Ky.)  180.  But  in  Texas  an 
accommodation  accepter  may  require  that  the 
drawer  be  sued  at  the  first  term  (Van  Al- 
styne  c.  Sorley,  32  Tei.  518},  and  in  Michigan 
he  is  considered  the  principal  debtor  only  as 
respects  the  forio  of  the  action  (Canadian 
Bank  v.  Goumbe,  47  Mich.  358,  11  N.  W. 
196). 

The  contract  is  strictly  conatroed  as  against 
him.  Sylvester  v.  Staples,  44  Me.  496;  De- 
croii  0.  Meyer,  26  Q.  B.  D.  343  [a/firmed  in 
[1801]  A.  C.  520].  He  will  not  be  liable  bc- 
vond  the  t^rms  of  the  bill,  as  for  reSuchange 
(Napier  u.  Schneider,  12  East  420)  or  for  costs 
recovered  against  other  parties  (Dawson  ii.  ' 
Morgan,  9  B.  A  C.  618,  7  L.  J.  K.  B.  O.  S. 
301.  17  E.  C.  L.  278;  Stovin  c.  Taylor.  1 
N.  £  M.  260,  28  E.  C.  L.  631).  but  he  will  be 
liable  for  attorney's  fees  provided  for  in  the 
bill  itself  (Smith  t>.  Muncie  Nat  Bank,  20 
Ind.  158). 

Necessity  of  preientment  to  charge  accffpt«t 
see  infra,  X,  A,  I,  b. 

48.  Alabama.^  Wilson  r.  Isbell,  46  Ala. 
142. 

Colorado. —  Law  t>.  Brinker,  6  Colo.  666. 

Georgia. —  lUy  p.  Morgan,  112  Ga.  923,  3S 
S.   E.   335;    Flournoy  c.   Jeffersonville   First 
Nat.  Bank,  79  Ga.  810,  i  S.  E.  647;  Davia  v. 
Baker,  71  Qa.  33. 
[V,  D,  1] 


Indiama. —  Marsh  v.  Low,  65  Ind.  271. 

Eentucks- — Anderson  c.  Anderson,  4  Dua 
(Ky.)   362. 

MaaiooinUEttl. — Central  Sav.  Bank  r.  Rich- 
ards, 109  Mast.  413;  Byers  t.  Franklin  Cod 
Co.,  106  Mass.  131;  AttanUc  Bank  e.  Mer- 
chants' Bank,  10  Gray  (Mass.)  532;  Tui^er 
v.  Welsh,  17  Mass.  100,  9  Am.  Dec.  137. 

flev  York.—  New  York  First  Nat.  Bank  r. 
Morris,  1  Hun  (N.  Y.)  680;  American  Boiler 
Co.  e.  Foutham,  60  N.  Y.  Suppl.  351;  Com- 
mercial Bank  c.  Norton,  1  Hill  (X.  T.| 
601. 

JJtuted  Btatai. —  Anustrong  c.  Americu 
Erch.  Bank,  133  U.  8.  433,  10  S.  Ct  450,  33 
L.  ed.  747;  In  re  Babcock,  3  Story  (U.  S.) 
393,  2  Fed.  Cas.  No.  606. 

England.—  Ea>  p.  Marshal,  1  Atk.  129.  26 
Eng.  Reprint  85 ;  Ea  p.  Ryswicke,  2  P.  Vina. 
89;  Ex  p.  Rushforth,  10  Ves.  Jr.  409,  S 
Rev.  Rep.  10;  Ex  p.  Matthews,  6  Ves.  Jr. 
286. 

In  defanlt  of  acceptance  a  coiuideratias  is 
necessary  to  sustain  a  promise  of  payment 
made  by  the  drawee  to  tiie  payee  without  the 
drawer's  knowledge,  and  the  drawee's  debt  (o 
the  drawer,  not  released  and  not  aftenrud 
paid  to  the  drawer,  ia  not  sufficient.  Clement 
V.  Earle,  130  Mass.  585  note. 

49.  If  the  drawer  takes  up  the  bill  on  its 
dishonor  he  may  bring  his  action  against  the 
accepter  (Pilkington  v.  Woods,  10  Ind.  433; 
Urquhart  o.  Melver,  4  Johns.  (N.  Y,)  103; 
Smith  V.  Bryan,  33  N.  C.  418),  although  tb» 
consideration  for  the  acceptaiice  may  not 
have  proceeded  directly  from  the  drawn 
(E<E  p.  Marshal,  1  AUt.  129,  26  Bng.  Reprinl 
86;  Simmonds  r.  Parminter,  1  Wils.  C.  P. 
18G) .  He  may  sue  in  the  name  of  the  parte 
(Gage  K.  Kendall,  15  Wend.  (X.  Y.)  6W: 
Davis  f.  McConnell.  3  McLean  (U.  S.)  391, 
7  Fed.  Cas.  No.  3.640)  or  in  his  own  name. 
if  the  hill  is  payable  to  his  own  order  (Cooper 
c,  Jones,  79  Ga.  370.  4  S.  E,  916).  He  mij 
take  it  up  from  the  payee  and  bring  suit  in 
his  own  name  without  the  payee's  indor»- 
ment  (Coursin  c.  Ledlie,  31  Pa.  St  506: 
Zebley  v.  Voisin,  7  Pa.  St.  627),  and  where  it 
is  returned  protested  for  non-payment  he  nit 
maintain  an  action  upon  it  against  the  ac- 
cepter, without  making  title  to  it  under  tbc 
payee  (Kingman  p.  Hotaling.  25  Wmd. 
(N.  Y.)  423).  He  must,  however,  prove 
default  of  the  accepter,  the  return  of  the 
bill  to  him  by  the  payee,  and  his  pij* 
ment  thereof  to  the  latter.  Quinn  r.  Eu- 
ley,  5  111-  App-  61;  Thompson  c.  Flonrr, 
1  Mart.  N.  S.  (L«.)  301.  If  the  name  of  the 
payee  was  only  used  tor  the  purpose  of  col- 
lection the  drawer  need  not  prove  that  U» 
bill  was  put  in  circulation  and  paid  by  him 
on  its  return,  although  unindorsed  t^  tka 
payee.    Priestly  v.  BeU,  11  La.  126. 
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dpal  debtor;**  and  if  tlie  acceptance  is  for  tbc  acconimodatioD  of  tlte  payee,  tlie 
accepter  will  Dot  be  liable  to  hiin.^ 

2.  Amossiohs-  Tlie  acceptance  of  a  bill  is  an  admieeion  of  the  drawer's  signsr- 
tnre"  as  well  as  of  his  legal  capacity  to  contract"  and  of  his  authority  to  act  in 
the  manner  assnmed  by  hi  in."  If  the  bill  is  drawn  in  a  partnership  name  the 
acceptance  admits  the  existence  of  tlie  iirin.'*  It  also  admits  the  legal  capacity  of 
the  payee"  and  that  the  accepter  haa  funds  of  the  drawer."    It  does  not,  on  the 


A'fflB  Homp«Hre, —  Child  p.  Eureka  Powder 
Works,  44  N.  H.  354. 

Hew  rorfc, —  Pomerof  c,  Tatuier,  70  N.  Y. 
£47;  Griffith  c.  Read,  21  Wend.  (N.  Y.)  602, 
»  Am.  Dec.  267. 

Pmnfylnanio. —  Da  Barry  u.  Witheri,  44 
Ft  St.  356. 

TefflM. —  Parker  p.  Lewis,  39  Tex.  394. 

fnjtand.— Priddy  r.  Henbref,  1  B.  *  C. 
G74.  S  E.  C.  L.  234;  Rowe  «.  Young.  2  Bligh 
391,  4  Eng.  Reprint  372;  Bishop  c.  Young, 
i  B.  4  P.  78. 

SI.  Darnell  t>.  Williams,  2  SUrk.  106,  3 
E.  C.  L.  361.  And  bo  in  general  as  to  any 
]Klrty  accommodated.  Sparrow  r.  Chiaman,  0 
B.  k  C.  241,  7  L.  J.  K.  B.  O.  S.  173,  4  M.  A  R. 
SOB.  17  E.  C.  L.  115. 

92.  niiiuna. —  Chicago  First  Nat.  Bank  v. 
Xorthsestem  Nat.  Bank,  152  111.  296,  38 
N.  E.  73B,  43  Am.  St.  Rep.  247,  26  L.  R.  A, 
299;  Peoria,  etc.,  R.  Co.  e.  Neill,  16  III.  269. 

iiouwiona. — Whitney  e.  Bunnell,  8  La.  Ann. 

42g. 

Maryland. —  WiUiuns  F.  Drezel,  14  Md. 
Sfitt, 

-Veic  york.—  Nat.  Park  Bank  c.  New  York 
Kiott  Nat.  Bank,  45  N.  Y.  77,  7  Am.  Rep. 
310;  Salt  Springs  Bank  c.  Syracuse  Sav. 
last,  62  Barb.  (N.  Y.)  101;  Claflin  p.  Griffla, 
8  Bosw.  (N.  Y.)  689;  Canal  Bank  c,  Albany 
Bank,  1  Hill   (N.  Y.)  287. 

OAio.~  Ellis  «.  Ohio  L.  Ins.,  etc.,  Co.,  4 
Ohio  St.  628,  64  Am.  Dee.  610. 

i'cniuylvanta. — LeTy  f.  U.  S.  Bank,  1  Binu. 
(Pu.)  27.  4  Dall.  (Pa.)  234,  1  L.  ed.  814; 
V.  S.  B.  U.  S.  Bank,  4  Dall.  (Pa.)  235  note, 
1  L.  ed.  814  note. 

United  Btatet.—  Hoffman  v.  Milwaukee 
Sat.  City  Bank,  12  Wall.  (U.  S.)  181,  20 
L  td.  366;  Uortsman  v.  Henahaw,  I]  How. 
(U.  S.)  177,  13  L.  ed.  653;  U.  S.  Bank  v. 
Gmrgia  Bank,  10  Wheat.  (U.  S.)  333,  6 
L.  ed.  334. 

England. —  Phillips    V.    Im    Thum,    L.    R. 

I  C.  P.  463,  35  L.  J.  C.  P.  220,  14  L.  T.  Rep. 
N.  S.  406,  14  Wkly.  Rep.  653;  Wilkinson  t'. 
JohnBon,  3  B.  4  C.  428,  5  D.  4  R.  403,  3  L.  J. 
K.  B.  O.  S.  58,  10  E.  C.  L.  198;  Prince  v. 
Bninatte,  1  Bing.  N.  Cas.  435,  3  Dowl,  P.  C. 
382,  4  L.  J.  C.  P.  90,  1  Scott  342,  27  E.  C.  L. 
'09;  Porthouse  f.  Parker,  I  Campb.  82,  10 
Rer.  Rep.  637;  Sanderson  r.  CoUman,  11 
L.  J.  C.  P.  270,  4  M.  *  G.  209,  4  Scott  N.  R. 
638;   Beeman   r.   Duck,   12  L.   J.   Esch.   198, 

II  M.  *  W.  251;  Jenys  o.  Fawler,  2  Str.  946; 
Wilkinson  p.  Lutwidge,  1  Str.  648 ;  Smith  v. 
Chester,  1  T.  R.  864,  1  Rev.  Rep.  34S. 


N%.  Instr.  L.  t  112;  Bills  Exch.  Act,  i  64. 

53.  CowtoB  V.  Wickeraham,  54  Pa.  St.  302 
(married  woman) ;  Smith  v.  Marsack,  6  C.  B. 
486,  6  D.  4  L.  363,  12  Jur.  1050,  IB  L.  J. 
C.  P.  65,  60  E.  C.  L.  486  (married  woman)  ; 
Halifax  v.  Lyle,  6  D.  4  L.  424,  3  Exch.  446, 
18  L.  J.  Exch.  197  (corporaUon)  ;  Taylor  c. 
Croker,  4  Esp.  187  (infant).  See  also  N^. 
Instr.  L.  t  112;  Bills  Exch.  Act,  £  54. 

He  admits  that  the  nominal  di«w«i  was 
livinj;  at  the  time  the  bill  waa  drawn.  Aab- 
piUl  t<.  Bryan,  3  B.  4  S.  474,  32  L.  J.  Q.  B. 
01,  113  E.  C.  L.  474  latprmed  in  5  B.  4  S. 
723,  9  Jurv  N.  S.  791,  33  L.  J.  Q.  B.  328,  11 
L.  T.  Rep.  N.  S.  221.  12  Wkly.  Rep.  1082, 
117  E.  C.  L.  723J. 

54.  N%.  Instr.  L.  t  112;  Bills  Exch.  Act, 
i  64. 

Ai  a^ent. —  Jones  C.  Tumour,  4  C.  ft  P. 
204,  19  E.  C,  L,  477;  RobioBon  v.  Yarrow, 
1  Moore  C.  P.  160,  7  Taunt.  455,  18  Rev.  Rep, 
637,  2  E.  C.  L.  445;  Montreal  Bank  v.  De 
Latre,  6  U.  C.  Q.  B.  302.  But  this  is  not  au 
admission  of  hia  beneficial  right  to  the  fund 
against  which  the  order  is  drawn  (Keys  I'. 
Follett,  41  Ohio  St.  535;  Keys  v.  Cox,  7  Ohio 
Dec.  (Reprint)  57,  1  Cine.  L.  Bui.  92)  and 
the  admieeion  of  the  agent's  authority  to 
draw  is  implied  only  in  Iavot  of  a  bona  fide 
holder  (Agnel  p.  Ellis,  McGloin  (La.)  67). 

As  ezecutoi. —  Aapinall  e.  Wake,  10  Bing. 
51,  2  L.  J.  C.  P.  227,  3  Moore  4  S.  423,  25 
E.  C.  L.  33. 

56.  Bass  V.  Qive,  4  Campb.  78,  4  M.  4  8. 
13. 

66.  Braithwaite  p.  Gardiner,  8  <J.  B.  473, 
10  Jur.  681.  16  L.  J.  Q.  B.  187,  55  E.  C.  L. 
473  (bankrupt)  ;  Drayton  r.  Dale.  2  B.  A  C. 
293,  3  D.  4  R.  643,  2  L.  J.  K.  B.  O.  S.  20.  26 
Rev.  Rep.  366,  9  E.  C.  L.  135  (bankrupt); 
Halifax  r.  Lyle,  0  D.  &  L.  424.  3  Exch.  446, 
18  L.  J.  Exch.  197  (corporation)  ;  Taylor  r. 
Croker.  4  Eap.  187  (infant)  ;  Jones  f.  Darch, 
4  Price  300  (infant).  See  also  Keg.  Instr. 
'  L.  i  112;  Bills  Exch.  Act,  i  54. 

57.  /Hinow.— .GilliUn  c.  Myers,  31  Dl. 
525. 

Louitiana. —  Burthe  c.  Donaldson,  15  L*. 
382. 

Neto  Torfc.— Heurtematte  p.  Morris,  101 
N.  Y.  63,  4  N.  E.  1,  64  Am.  Rep.  657. 

fforth  Carolina. —  Jordan  e.  Tarkington, 
15  N.  C.  357. 

Oftio.— Ives  V.  Strickland,  7  Ohio  Dee. 
(Reprint)    668.  4  Cine.  L.  Bui.  852. 

South  Carolina. —  Scarborougb  f.  Geiger,  I 
Bay  (S.  C.)  368,  lapse  of  su  years  after 
acceptance. 
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other  hand, 

genninenesfl  o  ,  .  ^ 

in  form  of  a  foreign  inaorsement,*'  and,  where  a  bill  is  drawn  in  a  flctitioiiB  name 

to  the  order  of  the  drawer,  of  the  genuineness  of  an  indorsement  by  one  who 

signed  as  drawer  in  fact.* 

E.  Wliat  Law  Governs.  The  law  of  the  place  where  the  acceptance  is  given 
determines  its  suffieiency  in  form,"  This  rule  of  the  place  intended  for  aceepU 
ance  has  been  applied  also  to  an  a^;reement  for  the  acceptance  of  a  bill  to  be 
drawn"  and  to  the  interpretation  of  such  agreement  as  a  contract  at  common  law 
or  an  acceptance.*  The  law  of  the  place  of  contract  also  governs  a  promibe  bj 
the  drawee  to  pay  a  bill  to  be  drawn"  or  an  authority  to  draw  siicli  bill  on  the 
writer."     The  law  of  the  place  of  contract  determines  in  general  the  liability  of 


If  drawn  against  a  apedfic  fond  in  drawee's 
hands  for  collection  it  admiU  the  drawer's 
right  to  the  fund.  RichardBon  e.  Carpenter, 
48  N.  Y.  600  [rewrsMiff  2  Sweeny  (N.  Y.) 
360]. 

68.  Maryland. —  Williams  v.  Drexel,  14 
Md.  566. 

tieic  York.—  Holt  «.  Rosa,  64  N.  Y.  472,  13 
Am.  Rep.  B15  [a/prminj  59  Barb.  (N.  Y.) 
654]  ;  Canal  Bank  v.  Albany  Bank,  1  Hill 
(N.  Y.)   287. 

OUo.— Lamson  f.  Pfaff,  1  Handy  (Ohio) 
44Q,   12   Ohio  Dec.    (Reprint)    231. 

Boath  Oarolina. —  Browne  c.  Depau,  Harp. 
(S.  C.)  251. 

United  Slates. —  Hortsman  v.  Henshaw,  11 
How.   (O.  S.)    177,  13  L.  ed.  653. 

Enfflofld.— Robarta  v.  Tucker,  16  Q,  B. 
560.  71  E.  C.  L.  560  (or  iU  validity)  ;  Gar- 
land c.  Jacomb,  L.  R.  8  Exch.  21Q,  29  L.  T. 
Rep.  N.  S.  877,  21  Wkly.  Rep.  808;  Smith  v. 
Cheater,  1  T.  R.  664,  1  Rev.  Rep.  345  (hand- 
writing not  admitted)  ;  Bills  Exch.  Act,  i  64. 

Contra,  where  the  indorsement  waa  by  a 
partner  of  the  accepter'a  tlrm  in  fraud  of  the 
firm  and  without  the  knowledge  of  the  other 
partners.  Burgess  o.  Northern  Bank,  4 
Bush   (Ky.)   600. 

59.  Prescott  o.  Flinn,  fl  Bing.  19,  I  L.  J. 
C.  P.  145,  2  Moore  4  S.  18,  23  E.  C.  L.  487 ; 
Robinaon  v.  Yarrow,  1  Moore  C.  P.  150,  7 
Taunt.  455,  18  Rev.  Rep.  637,  2  E.  C.  L.  445, 

60.  White  D.  Continental  Nat.  Bank,  64 
N.  Y.  316.  21  Am.  Rep.  612 ;  Espy  «.  Cincin- 
nati First  Nat.  Bank,  18  Wall.  (U.  S.)  804, 
21  L.  ed.  947.  The  drawee  cannot  recover 
from  the  drawer  a,  payment  made  tiy  him  on 
a  check  that  was  raised  in  amount  after  it 
left  the  drawer's  hands  (Hall  v.  Fuller,  5 
B.  &  C.  760),  but  it  ia  otherwiae,  if  the 
alteration  is  made  by  the  drawer  himself 
and  before  acceptance  ( Ward  v.  Allen,  2 
Mete.  (Mass.)  53,  35  Am.  Dec.  387)  or  by 
the  drawer's  agent  (Young  v.  Grote,  4  Bing. 
253,  5  L.  J.  C.  P.  O.  S.  185,  12  Moore  C.  P. 
484,  29  Rev.  Rep.  552,  13  E.  C.  L.  497). 

61.  Thus  the  English  accepter  of  a  French 
bill  cannot  at  suit  of  the  indoraer  dispute 
the  negotiability  of  the  bill  under  a  blank 
indorsement  made  in  France  and  invalid 
there.  In  re  Marseilles  Extension  R.,  etc., 
Co.,  .^0  Ch.  D.  598,  55  L.  J.  Ch.  118. 

62.  Cooper  v.  Meyer,  10  B.  A  C.  468,  8 
L.  J.  K.  B.  0.  S.  171,  21  E.  C.  L.  202;  Ash- 

[V.  D,  2] 


pitel  c.  Biyan,  3  B.  4  S.  474,  32  L.  J,  Q.  B. 
91,  113  B.  C.  L.  474  [a/jlrmed  in  5  B.  *  S. 
723,  e  Jur.  N.  S.  791,  33  L.  J.  Q.  B.  328.  11 
L.  T.  Rep.  N.  S.  221,  12  Wkly.  Rep.  imi, 
117  E.  C.  L.  723]. 

63.  This  is  true  as  to  a  parol  Acceptance; 
Mason  c.  Dousay,  35  HI.  424,  85  Am.  Dec 
308;  Scudder  r.  Union  Nat.  Bank,  01  V.  S. 
406,  23  L.  ed.  245. 

64.  A  parol  agreement  to  accept  a  bill  to 
be  drawn  is  valid  by  the  law  of  the  place  of 
acceptance,  where  the  bill  was  to  be  drawn 
and  payable,  as  against  the  law  of  the  place 
where  tbe  promiae  was  made.  Hall  r.  Cor- 
dell,  142  U.  S.  116,  12  8.  a.  154,  35  L.  «1. 
966.  But  a  similar  agreement  was  enforced 
as  valid  by  the  law  where  it  waa  made  u 
against  the  law  of  the  place  indicated  for 
acceptance  and  payment.  Scott  r.  PilkingloD, 
15  Abb.  Pr.  (N.  Y.)  280;  Hubbard  r.  York- 
ville  Eich.  Bank,  72  Fed.  234,  38  U.  S.  App. 
280,  18  C.  C.  A.  525  iaffirming  82  Fed.  112, 
26  U.  S.  App.  133,  10  C.  C.  A.  295];  Gar- 
rettson  v.  North  Atchison  Bank,  47  Fed. 
867. 

65.  Barney  c.  Kewcomb,  9  Cuah.  (Mass.) 
46;  Carnegie  r.  Morrison,  2  Mete.  (Mass.) 
381 ;  Biasell  V.  Lewis,  4  Mich.  450.  But  tbe 
place  of  such  s^recment  made  by  the  drair- 
ec's  agent  will  control  the  place  named  for 
acceptance  to  aupport  the  agreement,  and  it 
was  held  as  to  validity  of  acceptance  and 
liability  for  damages  to  be  governed  by  the 
laws  of  that  place  and  not  by  the  laws  of  tbe 
drawee's  place  uamed  for  acceptance  end  pay- 
ment.  Huaaell  v.  Wiggin,  2  Story  [L".  S.) 
213,  21  Fed.  Caa.  No.  12,165,  5  Law  Bep. 
633. 

66.  A  parol  agreement  to  pay  a  bill  to  be 
drawn,  if  made  in  a  state  where  it  is  not 
valid  as  an  acceptance,  may  be  enforced  as  a 
valid  contract  in  an  action  for  money  loaned 
in  the  place  contemplated  for  acceptance  and 
payment.  Rutland  Bank  r.  WobdrulT,  34 
Vt  89. 

67.  The  place  from  which  the  authorilT 
was  mailed  controls  the  place  where  tlie 
draft  waa  drawn,  to  determine  its  effect  as  a» 
acceptance.  Bi.^Bcl]  v.  Lewis,  4  Mich,  45(1- 
On  the  contrary  the  place  where  the  draft  wM 
drawn  waa  held  to  control,  to  support  its 
validity  as  a  contract,  in  Anderson  County 
Deposit  Bank  v.  Turner-Looker  Co.,  3  Ohio 
8.  &  C.  PI.  Dec  681,  2  Ohio  N.  P.  73. 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7  Cye.]     788 


the  accepter*  bnt  if  a  plsce  of  payment  is  expressly  designated  the  law  of  that 

{luce  will  govern,"  and  this  is  true  if  the  drawee's  address  is  indicated  oo  the 
ill." 

VI.  Tbahsfeb. 

A.  PaFties — 1.  Bt  Whom  Made  —  a.  In  Oenaral.  The  lawful  poseesBion  of 
a  negotiable  note  confers  on  the  liolder  autliority  to  transfer  all  right  and  title  to 
die  instrument,"  and  it  is  a  general  rule  that  tlio  maker  cannot  question  the 
aut.liority  or  capacity  of  the  payee  to  make  the  transfer."  Forgery  by  a  stranger 
to  tlie  paper  passes  no  title,  and  no  valid  transfer  can  he  made  by  a  wrong 
person  bearing  the  same  name  as  tlie  payee  or  indorsee'"  or  by  the  person 
intended  if  the  paper  is  payable  to  an  actual  person  beai-ing  a  dinerent  name.™ 


68.  As  to  bona  fide  character  of  holder  and 
availability  of  defense  (Webster  v.  Howe 
Macb.  Co.,  64  Conn.  394,  8  Atl.  482)  ;  as  to 
damaged  (Roe  r.  Jerome,  18  Conn.  138);  ex 
to  validity  of  consideration  and  admissibility 
of  defenBC  (Kelly  r.  Smith,  I  Mete.  (Ky.) 
J13:  Worcester  Bank  v.  WeDa,  8  Mete.  (Mass.) 
107;  Seudder  r.  Unioa  Nat  Bank,  91  U.  8. 
40e.  23  L.  ed.  245 ;  Boyce  v.  Edwards,  4  Pet. 
(U.  S.)  111.  7  L.  ed.  799) ;  and  as  to  the 
formal  sutBciency  of  the  iDdorsements  under 
which  the  holder  clainis  title  (/n  re  Mar- 
■eilles  Extension  R.,  etc.,  Co.,  30  Ch.  D.  6SS, 
SSL.  J.  Ch.  116). 

68.  MouocAuwIf*. —  Barney  v.  Newcomb, 
SCush.  (Mass.)  48. 

jfuMMippi. —  Frader  p.  WarSeld,  B  Sm. 
AM.  (Miaa.)   220. 

iVew  Jersey. —  Brownell  v.  Freeae,  35 
N,  J.  L,  285,  10  Am.  Rep.  239. 

A'eio  York. —  Bright  v.  Judson,  47  Barb. 
(X.  y.)  29. 

VnittA  State*. —  BainbriUge  i-'.  Wilcoeks, 
Baldw.  (U.  B.)   630,  2  Fed.  Cao.  No.  765. 

England. —  Cooper  r.  Waldegrave,  2  Beav. 
282;  Don  p.  Lippmann,  6  CI.  &  ¥.  1,  7  Fng. 
E^print  303. 

70.  Lizardi  v.  Cohen,  3  Gill  (Md.)  430 
Irecourse  againat  drawer)  ;  Weller  v.  Ooatin, 
3a  Miae.  (N.  Y.)  3B,  86  H.  Y.  Suppl.  232 
(presentment  for  payment). 

n.  Andrews  e.  Bond,  16  Barb.  (N.  Y.) 
633. 

The  holder  of  the  Us»X  title  atone  can 
transfer  where  the  legal  title  is  in  one  and 
the  equitable  title  in  another.  Evans  v. 
Cramlington,  1  Carth.  6,  2  Vent.  307. 

An  ■BUEnment  of  a  note,  to  pass  title, 
must  be  made  by  the  payee.  Martin  v. 
Hayes,  44  N.  C.  423. 

In  the  case  of  an  Infant  owner  a  transfer 
by  him  may  avail  to  pass  the  title  without 
rendering  him  liable  as  an  indorser.  Night- 
ingale  v.  Withington,  15  Masa.  272,  8  Am. 
Dec.  101;  Taylor  e.  Croker,  4  Eap.  187; 
Smith  V.  Johnson,  3  H.  &  N.  222,  27  L.  J. 
Exeh.  263. 

The  negotiable  Initniments  Law,  section 
41,  provides  that  "  the  indorsement  or  as- 
Bignment  of  the  inatrument  by  a  corporation 
or  by  an  infant  pasnea  the  property  therein, 
notwithatandjng  that  from  want  of  capacity 
the  corporation  or  infant  may  incur  no  lia- 
bility thereon."  And  see  Bills  Exch.  Act, 
I  22. 


L  person  I 

72.  As  a  bankrupt  (Drayton  n.  Dale,  2 
B.  k  C.  293,  3  D.  &  R.  534,  26  Rev.  Rep. 
356,  9  E.  C.  L.  135;  Pitt  v.  Cbappelow,  10 
L.  J.  Excb.  487,  8  M.  4  W.  616),  a  corpora- 
tion (Ehrman  v.  Union  Cent.  L.  Ins.  Co.,  35 
Ohio  St.  324;  Halifax  C.  Lyle,  6  D.  t  L.  424, 
3  Erch.  446),  an  infant  (Frazier  r.  Masaey, 
14  Ind.  3B2).    And  see  »upra,  II,  C. 

A  transfei  may  be  subject  to  ■  statutory 
peaalty,  as  in  the  case  of  an  unlicensed 
broker,  and  yet  be  valid  as  a  transfer  of  the 
paper.  Lindaey  v.  Rutherford,  17  B.  Mon. 
(Ky.)   245. 

73.  Illinois. —  Beattie  r.  National  Bank, 
174  III.  671,  SI  N.  E.  602,  66  Am.  SL  Rep. 
318,  43  L.  R.  A.  654. 

Indiana, —  Indiana  Nat  Bank  e.  Holta- 
claw,  98  Ind.  85. 

Louisiana. —  Foltier  v.  Schroder,  19  La. 
Ann.  17,  92  Am.  Dec.  621. 

Margland.—  Kej  V.  Knott,  0  Gill  ft  J. 
(Md.)    342. 

MassacKtuetlt, —  Carpenter  e.  Northbor- 
ough  Nat.  Bank,  123  Mass.  66. 

Nebraska. —  Rogers  o.  Ware,  2  Nebr.  29. 

A  fOTgod  indorsement  cannot  be  ratified  by 
the  person  whose  name  is  forged,  as  the  act 
is  criminal  and  against  public  policy.  Bhis- 
ler  p.  Vandike,  92  Pa.  St.  447,  37  Am.  Rep. 
702. 

Estoppel  of  Jndorfer.^  An  indorser  is  not 
estopped  to  plead  that  his  indorsement  is  a 
forgery  by  the  fact  that  be  has  paid  other 
notes  with  his  forged  indorsement  (Cohen  B. 
Teller,  03  Pa.  St.  123),  but  he  may  be  es- 
topped by  his  conduct  from  Betting  up  the 
defense  against  a  bona  fide  holder  (Wood- 
ruff c.  Milnroe,  33  Md.  146). 

74.  Beattie  v.  National  Bank,  174  III.  S71, 
51  N.  K  602,  66  Am.  St  Rep.  318,  43 
L.  R.  A.  654;  Sioux  Valley  State  Bank  o. 
Drovers'  Nat  Bank,  B8  III.  App.  396  [where 
the  indorsement  was  made  in  fraud  and  re- 
ceived in  good  faith  and  for  value)  ;  Foster 
V.  Shattuck,  2  N.  H.  446;  Mead  v.  Young,  4 
T.  R.  23,  2  Rev.  Rep.  314. 

76.  Bollea  v.  Steams,  11  Cush.  (Mass.) 
320. 

Boalnesa  name. —  One  who,  while  carrying 
on  business  cm  hia  own  account  in  the  name 
of  a  company,  receives  in  such  business  a 
note,  payable  to  the  order  of  the  company, 
may  transfer  the  not«  by  indorsing  it  in  his 
own   name.     Bry«nt  v.    Eastman,    T    Cush. 

(MSM.)    111. 
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Wliile  the  Bignatore  b;  wbicli  tbe  paper  is  transferred  Ghoald  be  tLe  same  tiame 
under  which  It  is  uiade  payable,  a  eabstantial  compliance  with  this  rtile  U 
Bnfficient.™ 

b.  A^Dts  —  (i)  In  OsjfMRAL.  Commercial  paper  may  be  transferred  by  an 
agent  of  the  owner,"  but  a  transfer  by  an  unauttiorized  ageot  is  ineSectnal  ag 
against  the  owner.™ 

(ip  How  AuTBOSiTT  Conferred  ob  Revoked.  Authority  to  an  agent  to 
trans^r  may  be  conferred  by  parol,"  it  may  be  implied,"*  and  it  may  be  con- 


ferred upon  the  agent  after  the  transfer  by  ratification  of  lib  priLcipal.*'     As  in 
other  cases  his  authority  expires   in  general  at   the  death  of  the  principal," 


Halden  DBiiie. —  A  feme  oovert  may  indorse 
in  her  maiden  name  a  note  which  was  left 
her  before  mafria^.  Miller  c.  Delamater, 
12  Wend.   (N.  Y.)   433. 

76.  Hunt  D.  Stewart,  7  Ala.  525.  holding 
that  an  indoraement  bj  Irvine  P.  Hunt  of  a 
note  payable  to  Irvine  Hunt  will  be  regarded 
as  an  indorsement  b;  the  payee. 

The  negotiable  Inatmmenta  Law,  section 
73,  provides  that  "  where  the  name  of  a 
payee  or  indorsee  ia  wrongly  designated  or 
misspelled,  he  may  indorse  the  instrument 
as  therein  deflcribed,  adding,  if  he  think  fit, 
his  proper  signature."  So  Bills  Exch.  Act, 
1  32. 

77.  Northampton  Bank  r.  Pepoon,  11 
Mass.  288;  GriHln  v.  Nokes,  Hempst.  (U.  S.) 
72,  11  Fed.  Cas.  No.  5,817a,  which  latter 
holds  that  a  due-bill  not  payable  to  order  or 
bearer  may  be  assigned  by  an  agent. 

Who  may  be  agent. —  The  payee  may  au- 
thorize the  maker  to  indorse  for  him  (Turn- 
bull  v:  Trout,  1  Hall  (N.  Y.)  336)  or  may 
authorize  his  indorsee  to  indorse  it  to  him- 
self (Woodbury  c.  Woodbury,  47  N,  H.  11, 
SO  Am.  Dec.  655). 

78.  Wilcox  B.  Turner,  48  Ga.  218;  Thorpe 
P.  Dickey.  51  Iow«  678,  2  N.  W.  581;  Gil- 
bert V.  Sharp,  2  Lans.  (N.  Y.)  412;  Combs 
p.  Hodge,  21  How.  (U.  S.)  397,  16  L.  ed. 
116  (especially  where  the  negotiability  of 
the  iDBtnuneDt  is  expressly  restricted  on  its 

If  the  agent  hai  authority  which  ig  limited 
to  a  different  indorsement,  of  which  the  in- 
dorsee knows  nothing,  the  unauthorized  in- 
dorsement will  not  bind  the  principaL 
Citiiens'  Nat.  Bank  f.  Importers',  etc.,  Nat. 
Bank.  J  N.  Y.  Suppl.  664,  17  N.  Y.  St.  430. 

Authority  of  attorney  to  tiansfei  papei 
see  ATTos^iET  abd  Client,  4  Cyc.  045,  note 
81. 

7B.  Fountain  v.  Bookstavcr,  141  111.  461, 
31  N.  E.  17;  Cooper  P.  Bailey,  32  Me.  230; 
TurnbuH  v.  Trout,  1  Hall   (N.  Y.)   336. 

80.  Willison  r.  Smith,  52  Mo.  App.  133 
(holding  that  authority  to  collect  given  to 
a  collecting  agent  who  resides  far  from  the 
place  of  payment  is  an  implied  authority  to 
indorse  to  a  resident  of  the  place  for  col- 
lection) ;  Mars  V.  Mars,  27  S.  C.  132,  3  S.  K 
GO  (holding  that  delivery  by  one  payee  to 
his  CD-payt-e  with  authority  to  apply  the  pro- 
ceeds implies  an  authority  to  indorse). 

Authority  not  implied. —  An  authority  to 
indorse  checks  for  deposit  to  principal's 
credit  is  not  an  authority  to  indorse  'and 
[VI,  A.  1,  a] 


collect  (Grafton,  etc.,  Ufg.  Go.  v.  Redel- 
aheimer,  (Wash.  1002)  68  Pac.  879),  and 
such  authority  is  not  implied  from  leaving  ■ 
note  in  an  attorney's  hands  for  collectioa 
(Quigley  v.  Mexican  Southern  Bank,  SO  Mo. 
289,  50  Am.  Bep.  603)  or  from  an  authority 
to  the  maker  to  leave  the  note  with  payee's 
son,  or  from  its  being  left  in  his  posses.<tion 
by  the  payee  (Ames  c.  Drew,  31  N.  K  473), 

81.  McGormick  r.  Bittinger,  13  Colo.  App. 
170,  67  Pac.  730;  Lysle  c.  Beals,  27  La.  Ann. 
274;  Coykendall  v.  Constable,  99  N.  Y.  309, 
1  N,  E.  884  [reversing  19  N,  T.  Wkly.  Dig. 
160] ;  Commercial  Bank  v.  Warren.  IS  N.  T. 
677;  Brown  v.  Wilson,  46  S.  C.  619,  23  &  E. 
630.  55  Am.  St.  Eep.  779. 

The  maker  cannot  deny  tli«  authority  of 
the  indorsemeat  by  the  payee's  agent  ts 
against  a  6ono  fide  holder.  New  Haven  Cit; 
Bank  f.  Perkins,  29  N.  Y.  654,  86  Am.  Dec 
332. 

Wliat  omoiuits  to  ratification. — It  u  a  rati- 
floation  to  knowingly  receive  the  proceeds  of 
the  transfer  (Buffalo  Third  Nat.  Bank  r. 
Butler  Colliery  Co.,  69  Hun  (N.  Y.)  627,  U 
N.  Y.  Suppl.  21,  37  N.  Y.  St.  798)  and  not 
repudiate  the  act,  tender  back  the  considera- 
tion, and  demand  the  return  of  the  note 
(Mayer  t>.  Old,  57  Mo.  App. -639)  or  to 
maintain  a  suit  on  the  note  in  the  name  of 
the  indorsee  (Corser  v.  Paul,  41  N.  H.  24,  V. 
Am.  Dec.  753),  and  ratification  may  be 
shown  by  recognition  of  the  indorsee  a> 
owner  (Thorn  r.  Bell,  Lalor  (N.  Y.)  430); 
but  mere  acquiescence  in  the  sale,  witlioDt 
knowledge  of  the  indorsement,  ia  not  a  rati- 
fication of  the  latter  (Sherrill  v.  Weiaiger 
Clothing  Co.,  114  N.  C.  436.  19  S.  E.  365). 

Katification  operates  ai  an  indonemeiit 
only  from  the  time  of  the  ratification  (Clirk 
r.  Peahody,  22  Me.  600;  Gilbert  e.  Sharp,  i 
Lans.  (N.  Y.)  412),  even  where  it  is  made 
by  indorsing  on  the  note  a  memorandum  W 
the  effect  that  the  note  "  was  indorsed  by 
Davidson  Webster  by  my  consent,  who  at  tl» 
time  waa  my  agent"  (Clark  r.  Peabodv,  S 
Me.  500). 

82.  East  Indian  Co.  c.  Prince,  R.  A  M.  407. 
21   E.  C.  L.   781.     And  see.  generally,  PWS" 

CIFAL    AJ(0   AOEKT. 

In  South  Carolina,  however,  a  transfer  af- 
ter the  principal's  dekth  is  permitted  by  stat- 
ute in  favor  of  a  bona  fide  holder,  if  the  agen' 
waa  authorized  to  indorse  in  hia  principal) 
lifetime,     a  C.  Rev.  SUt.   (1893),  I  MOft 

As  to  delivery  by  payet'i  cgent  inider  bi- 
doiMment  by  payee  made  before  the  latter^ 
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altboogb  a  transfer  has  been  sustained  after  a  princii>al  bas  1>ecome  mentally 
incompetent."* 

(ill)  FoS3t  OP  Transfer.  The  agent's  authority  need  not  be  expressed  in 
the  transfer,"  whicli  mar  be  snfficientiy  executed  by  the  agent's  signature  in  his 
OWD  name  or  in  that  of  his  principal.^ 

e.  Fictitious  Payees.  If  the  paper  is  payable  to  a  fictitious  payee  this  is  the 
same  tiling  in  law  as  if  payable  to  bearer"  and  it  may  be  transferred  in  such 
iictitiouB  name.'' 

d.  Married  Woman."*     At  common  law  a  married  woman  could  make  no 


death  see  Brennan  r.  MerchanU',  etc.,  Nat 
Ba&k,  S2  Mich.  343,  2B  N.  W.  881. 

83.  As  agsiast  the  husband's  adminietra- 
tor.  Mills  r.  Amerioaa  Eiprega  Co.,  98  Mich. 
151,  57  N.  W.  87. 

84  Bettis  v.  Bristol,  GS  Iowa  41,  8  N.  W. 
808. 

85.  Indoraement  is  agtnt's  oScul  name  ia 
fufficient  to  transfer  a  bill  or  aot«  payable  to 
the  principal. 

Idaho.— ionei  t>.  Stoddari,  (Ida.  1002)  67 
Vte.  650. 

Indiana. —  Co1«  e.  Merchants'  Bank,  60  Ind. 
350. 

•faint.—  Russell  e.  Folaom,  72  Me,  436. 

.Veto  Hampwhire. —  Nicholas  p.  Oliver,  36 
N.  H.  218. 

Acto  York. —  Clark  P.  Titcomb,  42  Barb, 
(X.  Y.)  122;  Elwell  c.  Dodge,  33  Barb, 
IN.  Y.)  336;  Merchants'  Bank  l'.  McCoU,  6 
Boaw.  (N.  Y.)  473.  But  the  fact  that  a  per- 
son nho  indorsee  as  "  treasurer  "  of  the  cor- 
poration payee  is  the  secretary  and  general 
Huanfisi  manager  of  their  business  is  not 
sufficient  to  show  that  such  transfer  is  valid. 
ICBight  P.  Lang,  4  E,  D.  Smith  (N.  Y.)  381, 
2  Abb.  Pr.    (N.  Y.)   227. 

United  State*. —  Chillicothe  Branch  Ohio 
Bank  v.  Fox,  3  Blatchf.  (U.  S.)  431,  5  Fed. 
Cas.  No.  2,683. 

tndaiKment  in  principal's  name  followed 
by  agent's  name  and  title  is  sufficient  (Hunt 
t.  Listenberger,  14  Ind.  App.  320,  42  N.  £. 
240.  064;  Aiken  v.  Marine  Bank,  IS  Wis. 
679),  although  the  paper  is  payable  to  the 
agent  or  officer  by  bis  official  title  only  (Mann 
r.  Springfield  Second  Nat.  Bank,  34  Kan.  746, 
10  Pac.  150;  Farmington  Sav.  Bank  v.  Fall, 
71  Me.  49). 

IndoTsement  by  cashier  of  paper  payable  to 
a  bank  is  sufficient.  Collins  c.  Johnson,  16 
Ga.  458;  SUte  Bank  p.  Ohio  Bank,  29  N.  Y. 
819;  Genesee  Bank  p.  Patchin  Bank,  13  N.  Y. 
309;  Itobb  f.  Ross  County  Bank,  41  Barb. 
IS.  Y.)  688;  Maxwell  v.  Planters'  Bank,  10 
Humphr.  (Tenn.)  507;  Houghton  u.  Elkhorn 
First  Nat  Bonk,  26  Wis.  663,  7  Am.  Rep. 
107. 

Adding  name  of  bank  to  indoiaement  of 
eadiier. —  Where  a  bank  cashier  is  authorized 
to  indorse  paper  on  behalf  of  the  bank,  and  he 
writes  his  name  as  cashier  on  the  hack  of 
paper,  the  holder  is  authorized  to  write  the 
name  of  the  bank  over  the  signature  of  the 
taahier,  with  necessary  words  to  make  the  in- 
dorsement the  contract  of  the  bank.  Genesee 
Bank  v.  Patchin  Bank,  13  N.  Y.  309. 
[Ml 


Payee  named  by  agent's  ofBdal  title  and 
ao  indorsed  ia  the  transfer  of  the  principal. 
University  Bank  p.  Hamilton,  78  Ga,  312; 
Falk  p.  Moebs,  127  U.  S.  5Vi,  8  S,  Ct.  131&, 
32  L.  ed.  266.  But  as  to  individual  liability 
in  such  case  see  Hately  v.  Pike,  102  111.  241, 
44  N.  E.  411,  S3  Am.  St.  Rep.  304. 

Th«  Negotiable  Instruments  Law,  section 
72,  provides  that  "  where  an  instrument  ia 
drawn  or  indorsed  to  a  person  as  '  cashier  * 
or  other  fiscal  officer  of  a  bank  or  corporation, 
it  is  deemed  prima  fame  to  be  payable  to  the 
bank  or  corporation  of  which  be  is  such  offi- 
cer; and  may  be  negotiated  by  either  the  in- 
dorsement of  the  bank  or  corporation,  or  tbs 
indorsement  of  the  officer." 

88.  See  aupra,  I,  C,  1,  c,  (u),  (b),  (6). 

87.  As  to  parties  with  notice  of ,  the 
payee's  fictitious  character  (Famaworth  P. 
Drake,  11  Ind.  101;  McCall  v.  Corning,  3  La. 
Ann.  409,  48  Am.  Dec.  454;  Forbes  p.  Espy, 
21  Ohio  St.  474;  Gibson  v.  Hunter,  8  Uro. 
P.  C.  255,  2  H.  Bl.  187,  288,  2  Eng.  Reprint 
1004;  Gibson  P.  Minet,  2  Bro.  P.  C.  48,  1 
H.  Bl.  S0fl,  3  T.  R.  481,  1  Rev,  Hep.  754,  1 
Eng.  Reprint  784;  Thicknesse  r.  Bromilow, 
2  Cr.  k.  J.  425;  Stone  P.  Freeland.  1  H.  Bl. 
318  note;  Collis  v.  Emett.  1  H.  Bl.  313;  Hun- 
ter B.  Jeffery,  Peake  Add.  Cas.  146;  Vere  p. 
Lewis,  3  T.  R.  182;  Tatlock  f.  Harris,  3 
T.  R.  174),  but  not  otbenvise  (New  York 
City  Fifth  Nat.  Bank  v.  Central  Nat.  Bank, 
152  N.  Y.  036,  46  N.  E.  1140  {affirming  82 
Hun  (N.  Y.)  650.  31  N.  Y.  Suppl.  641.  64 
N.  Y.  St.  176]  ;  Shipman  p.  Sui«  Bank,  126 
N.  Y.  318,  27  N.  E.  371.  22  Am.  St.  Rep.  821, 
12  L,  R.  A.  791;  Armstrong  v.  Pomeroy  Nat. 
Bank.  46  Ohio  St.  512,  22  N.  E.  866,  15  Am. 
St.  Rep.  655,  6  L.  E.  A.  625). 

Where  a  real  person  is  fraudulently  per- 
sonated in  obtaining  and  indorsing  the  paper, 
the  title  will  pass   by  his   indorsement  to  a 
bona  fide  holder  (Phillips  r.  Mercantile  Nat. 
Bank,  140  N.  Y.  556,  35  N.  E.  982.  37  Am. 
St.   Rep.   590,   23   L.   R.   A.   584),   especially 
where  the  fraud  was  perpetrated  on  the  real 
principal  intended  and  the  checl         '    ' 
direction   to   the   drawee   in   a 
dressed  to  the  person  committi 
( Burrows  p.  Western  Union  Tel 
1902}   90  N.  W.  nil),  and  t 
whom  such  note  was  given  may 
name  and  indorse  the  note  in  th 
e.  Fowler,  31   Kan.  478,  2  Pac, 
Rep.    501 ;    Blodgett   P.   Jackso 
21). 

88.  See,  generally,  Hubbahd 
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transfer  of  a  bill  or  note  tliat  was  payable  to  her,"  and  Bucn  paper  coold  not  be 
transferred  after  her  death  by  her  surviving  husband.** 

e.  Persons  In  Representative  Capacity.  Commercial  paper  belonging  to  the 
estate  of  a  deaeased  owner  is  projierly  transferred  by  hia  execntor  or  adminis- 
trator" and  paper  belonging  to  a  minor  or  other  person  under  guardianship  may 
be  transferred  by  the  gnardian."  The  representative  capacity  of  an  executor 
or  tlie  like  is  not  in  general  a  necessary  part  of  liis  signature.*^  It  is  considered 
as  a  description  of  uie  person  only  and  does  not  aflect  the  snliiciency  of  the 
transfer.** 

f.  Public  Offleers.  Negotiable  instruments  belonging  to  the  state  may  be 
transferred  by  a  pablie  oSicer,  but  the  liability  of  the  state  and  the  authority  of  tlie 
agent  will  not  be  enlarged  by  implication  or  estoppel."  In  some  states  provision 
is  mado  for  tlie  transfer  of  a  bill  or  note  by  a  sheriS  acting  aoder  the  aathority 
of  a  common-law  execution." 

g.  Several  Payees.  Wliere  paper  is  payable  te  two  or  more  persons  jointly 
all  should  join  in  tlie  transfer,  except  ia  the  caso  of  partners,"  although  some 


629;  Watki 
(trnnsfer  by 
payee  to  the 
EXECUTOBH  A! 
A.  formgn 


89.  TillinghaBt  v.  Holbroak,  7  R.  I.  230^ 
Barlow  c.  Bishop,  1  East  432,  3  Eap.  266. 
Compart  Moreau  v.  Branson,  37  Ind.  1Q6, 
holding  that  a  niarried  woman  may  make  a 
good  transfer,  although  creating  no  liability 
as  indorser.  • 

90.  Craige  p.  Tingle,  G3  Qa.  271. 

91.  Wooley  f.  Lyon,  117  111.  244,  6  N.  E. 
886,  57  Am.  Rep.  807  [transfer  by  delivery 
under  indorsement  of  deceased  payee);  Dwight 
V.  Kewell,  15  111.  333 ;  Wade  c.  Wade,  38  Tei. 

.   Maule.   2   Jae.   4  W.   237 

cutor  of  one  deceased  joint 

And  see,  generally, 

D  Aduinistxatorb. 

Kcntoi  may  tiansfei  a.  bill  or 

nat«  payable  to  his  testator. 

Iowa.—  Campbell  v.  Brown,  84  Iowa  426, 
20  N.  W.  745,  52  Am.  Kep.  448. 

MoBsnchuaettf. —  Rand  v.  Hubbard,  4  Mete. 
(Mass.)  262. 

Miggiteippi. —  Owen  p.  Moody,  28  Misi. 
79. 

New  York. —  Peteraen  v.  Chemical  Bank,  32 
N.  Y.  21,88  Am.  Dec.  298. 

United  Siofes.— Wilkina  c.  Ellett,  108  U.  8. 
256,  2  S.  Ct.  841,  27  L.  ed.  718;  Harper  u, 
Butler.  2  Pet.   (U.  8.)  239,  7  L.  ed.  410. 

Contra,  Stearns  v.  Burnham,  5  Me.  261,  17 
Am.  Dec.  228 ;  Thompson  v.  Wilson,  2  N.  H. 
201 ;  Dial  c.  Gary,  14  S.  C.  573,  37  Am.  Rep. 
737. 

A  specific  lesAtM  who  tuts  been  appointed 
esecutoT  but  not  qualified  cannot  transfer  the 
bill.     Stagg  V.  Linnenfelaer.  SB  Mo.  338. 

The  sole  heir  and  next  of  kin  cannot  make 
a  good  transfer,  as  against  the  payee's  ad- 
minietrator.  Pritchard  v.  Norwood,  155  Mass. 
539.  30  N.  E.  80. 

A  residuaiy  lesatee,  who  was  appointed 
executor,  may  transfer  a  note  payable  "  to 
the  order  of  J.  V.  Mehling  estate."  Peltier 
V.  BabillioD,  45  Mich.  384,  8  N.  W.  99. 

92.  The  transfer  by  a  guardian  is  not  ef- 
fective unless  the  wani  receives  the  benefit  of 
the  consideration  (Hendrii  d.  Richards,  57 
Nebr.  7B4,  78  N.  W.  378),  but  if  he  has  taken 
the  note  in  faia  own  name  he  may  transfer  it 
in   the   same  way    (Brewster   c.   Se^;er.   173 
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Moss.  281,  53  N.  E.  814;  Jenkina  V.  Sherman. 
77  Misa.  384,  28  So.  726). 

Hecesaity  of  conrt  oidei. —  He  requires  the 
authority  or  direction  of  the  probate  court 
(Hendrix  c.  Richards,  57  Nebr.  794.  78  N.  W. 
378),  but  his  transfer  without  such  authoriu- 
tion  paasea  title  to  a  purchaser  taking  the 
note  in  good  faith,  before  maturity,  and  in 
the  ordinary  course  of  business  (McKinner  r. 
Beeson,  14  La.  254). 

93.  Walter  v.  Kirk,  14  111.  55;  Dorr  r. 
Davis,  76  Me.  301;  Bay  c.  Gunn,  I  Dm. 
<N.  Y.)  108  (where  a  note  waa  made  payable 
to  "  E  Moore,  assignee  of  J.  K.  Van  N»a," 
and  it  waa  held  that  an  indorsement  by  the 
payee,  of  his  name,  without  the  addition  his 
sufficient  and  passed  the  whole  interest  of 
the  payee)  ;  De  Cordova  v.  Atchison,  13  Tei. 
372. 

The  Negotiable  Inatnunents  Law,  section 
74,  provides  that  "  where  any  person  is  under 
obligation  to  indorse  in  a  representative  »• 
paeity,  he  may  indorse  in  such  tenna  as  to 
u^ative  personal  liability." 

94.  Bpeelman  v.  CulbertBon,  15  Ind.  44! 
("  administrator  ")  ;  Davia  v.  Peck,  64  Btrb. 
( N,  Y. )  425  ( "  as  receiver  " )  ;  Bowne  r.  Doug- 
lass, 38  Barb.  (N.  Y.)  312  ("aaaignec"! : 
Lipscomb  v.  Ward,  2  Tex.  277  ("  curatrii"!- 
See  also  *vpra,l,  C,  1,  c,  (il),  (B),  (5),  note  "- 

9G.  Carolina  Nat.  Bank  f.  State.  90  S.  C. 
465,  38  S.  E.  029,  holding  that  no  authorilj 
to  receive  or  indorse  notes  will  be  implied 
against  the  state  from  an  authority  vested  in 
the  superintendent  of  the  penitentiary  to  re- 
ceive moneys  due  to  the  state  for  hire  of  con- 

96.  Earhart  r.  Cant,  32  Iowa  481.  AiJ 
see,  generally,  ExECunons. 

97.  Indiana. —  Fordyee  F.  Nelson.  91  Ii»i 
447,  where  a  transfer  by  one  to  the  other  ol 
two  joint  payees  waa  held  t«  be  an  equitable 
assignment. 

Ecntttcly.—  'MtTiia  V.  Tyler,  10  B.  Mon 
(Ky.)   376. 

Masaachutetta. —  Pitcher  e.  Barrows,  li 
Pick.   (Mass.)   361,  28  Am.  Dec.  306. 

^iaaiatippi. — Bennett  v.  MeGanghy,  S  Ho*. 
(Mias.)  102,  34  Am.  Dec.  77. 
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eAses  Iiave  held  that  a  transfer  b;  one  of  several  payees  is  sufficient  to  pass  the 
title ;"  and  if  one  o£  several  payees  is  also  one  of  the  makers  of  a  note  "  or  is 
only  a  nominal  party '  a  transfer  made  without  liim  may  be  supported  by  parol 
evidence.  In  liTte  inanner  one  of  several  payees  may  transfer  his  interest  to  the 
others  and  he  may  make  a  further  transfer.'  If  one  of  two  joint  payees  dies  the 
piiper  should  be  transferred  by  the  survivor.* 


Jfecodo.—  Hajdon  c.  Nieoletti,  18  Nct.  290, 
3  Pac.  473,  boldiii|f  the  indorsenient  bf  one 
of  two  payees  to  be  an  ftasignment  only  and 
to  transfer  the  paper  subject  to  exiating  de- 

Hew  Bamptkire.—  Foster  v.  Hill,  3Q  N.  H. 
G2S. 

.Veui  Jerae}/.—  Wood  e.  Wood,  16  N.  J.  L. 
42g. 

Sew  York. —  Saxton  e.  Dodge,  fi7  Barb. 
(N.  Y.)  S4;  De  Forreet  c.  Frary,  e  Cow. 
(X.  Y.)   151. 

South  Carolina. —  See  Mars  «.  Mara,  27 
S.  C.  132,  3  8.  E.  60. 

Texat. — Roseborough  v.  Gorman,  6  Tex.  313. 

England. — -Carvick  c.  Vickery  Icited  in 
note  to  Wbitcomb  v.  Waiting,  Dougl.  62B, 
030]. 

See  also  Neg.  Instr.  L.  {  71;  Bills  Exeh. 
Act,  t  32. 

The  indorMment  of  both  to  one  of  them 
transfers  the  title  as  if  to  a  stranger.  Rus- 
aell  v.  Swan,  10  Mass.  314. 

A  release  by  the  othera  to  the  Indoiaer 
where  only  one  indorses  doea  not  show  the 
cDtire  legal  interest  in  the  indorsee.  Bennett 
r.  McOaughy,  3  How.  (Miss.)  192,  34  Am. 
Dec.  77. 

Authority  of  one  to  indorse  luune  of  other. 
—  One  of  two  joint  payees  has  no  authority 
to  indorse  the  name  of  his  co-payee  (Rybiner 
r.  Feickert,  92'  111.  305,  34  Am,  Rep.  130; 
Wood  e.  Wood,  16  N,  J,  L.  428),  and  where 
one  of  several  joint  payees  of  a  non-nego- 
tiable not«  transfers  it  without  authority  of 
the  others  by  his  indorsement  and  the  in- 
dorsee collects  it  from  the  maker,  he  must 
account  to  the  other  payees  for  their  share 
(Heard  P.  Kennedy,  (Ga.  1902)  42  S.  E.  508). 
See  alno  Lowell  p.  Reding,  9  Me.  85,  23  Am. 
Dec.  545,  holding  that  where  one  payee  au- 
thorized the  other  to  sell  the  note  and  after 
its  sale  refused  to  indorse  it  when  called  upon 
for  that  purpose,  the  purchaser  could  not 
maintain  an  action  on  the  note  as  indorsee 
under  an  indorsement  by  the  seller  in  both 
names,  tbe  authority  of  the  seller  being  re- 
voked by  the  refusal. 

Authority  of  one  to  bind  other  by  ule. — 
One  joint  payee  cannot  bind  the  other  by  sale 
without  indorsement  and,  under  an  author- 
ity to  collect  the  note  when  due,  he  is  not  au. 
Ihoriied  to  sell  it.  Ryhiner  v.  Feickert,  92 
III.  305,  34  Am.  Rep.  1.10. 

Where  a  note  is  indorsed  to  two  persona, 
neither  can  transfer  more  than  a  one-half  in- 
terest. Herring  c.  WoodhuU,  29  111,  92,  91 
Am.  Dec.  208;  Raggett  v.  Rightor,  4  Rob. 
(La.)  18;  Barrow  v.  Norwood,  3  L«.  437, 
So  where  the  note  is  payable  to  one  or  the 
other  in  the  alternative,    Museelman  v.  Oakea, 


IS  ni.  81,  6B  Am.  Dec.  583;  Quinby  v.  Mer- 
ritt,  11  Humphr.   (Tenn.)  439. 

Manner  of  Indoisement. — Two  joint  payees, 
who  are  not  partners,  may  indorse  as  "A  and 
B."  Cooper  v.  Bailey,  62  Me.  230;  Hunger- 
ford  e.  Perkins,  8  Wis.  267. 

Presumption  from  Indoraement  by  one. —  It 
has  been  held  that  if  a  not«  is  made  to  two 
persons  by  name  it  will  be  presumed  from  the 
indorsement  of  oiie  in  his  own  name  only 
that  the  payees  constitute  a  firm,  of  which 
the  iudorser  is  a  member.  McConeghy  v. 
Kirk,  68  Pa.  St.  200,  indorsement  supported 
by  a  further  formal  indorsement. 

As  to  transfer  of  paper  by  partners  see 

88.  Snelling  v.  Boyd,  6  T.  B.  Mon.  (Ey.) 
1T2:  French  B.  Howard,  3  Bibb  (Ky.)  301 
{holding  that  a  transfer  by  one  of  several 
assignees  in  bankruptcy  of  a  note  madu  tj> 
them  in  the  business  of  the  estate  will  vest 
the  title  in  the  indorsee]  ;  Cooper  v.  Bailey, 
62  Me,  230  (where  he  has  authority  from  the 
other  to  indorse  it  for  hiin)  ;  Bruce  v.  Bon- 
ney,  12  Gray  (Maad.)  107,  71  Am.  Dec.  739 
(where  he  has  possession  of  the  note)  ;  War. 
ren  First  Nat.  Bank  c.  Fowler,  36  Ohio  St. 
524,  38  Am.  Rep.  610  (holding  that  either 
payee  can  transfer  it,  if  it  is  executed  by  two 
makers  in  the  singular  number,  "  I  promise," 
and  made  payable  "  to  the  order  of  myself  " ) . 

Perwnial  representatives, —  An  asHignment 
of  a  promissory  not*  payable  to  the  testator 
may  be  made  by  one  of  several  co-executon 
(Dwi^ht  V.  Newell,  16  111.  333;  Smith  v. 
Whiting,  9  Mass.  334)  and  where  two  admia- 
btrators  take  a  note  for  a  debt  due  to  the  es- 
tate one  alone  may  transfer  it  (Mackay  •>, 
St.  Mary's  Church,  15  R.  I.  121,  23  Atl.  108, 
2  Am.  St.  Rep.  881).  But  see  Johnson  v. 
Mangum,  65  N.  C.  146,  where  a  note  was 
made  to  several  executors,  and  the  indorse- 
ment of  one  was  held  to  psiss  no  interest  in 
the  note. 

99.  Main  r.  Hilton,  64  Cal.   110. 

1.  Pease  p.  Dwight,  6  How.  (U.  S.}  100, 
12  L.  ed.  399. 

8,  Fordyce  v.  Nelson,  91  Ind.  447;  God- 
dard  P.  Lyman,  14  Pick.  (Mass.)  268;  Logue 
p.  Smith,  Wright  (Ohio)  10.  But  the  first 
indorser  will  not  be  liable  in  such  case  as  in- 
doraer  to  his  indorsee  and  co-payee.  Foster 
p    Hill,  30  N.  H.  526. 

One  may  transfer  to  third  party. —  It  is 
sulScient  if  one  of  two  joint  payees  transfers 
bis  interest  to  a  third  party,  and  he  trans- 
fers Buch  interest  to  the  other  joint  payee. 
McLeod  P.  Snyder,  110  Mo.  203.  19  S.  W.404. 

3.  Draper  P.  Jackson,  16  Mass.  480;  Allen 
r.  Tate.  58  Miss.  585 ;  Sanford  P.  Sanfotd,  45 
N.  Y.  723  (husband  and  wife). 


[TI.  A,  1,  g] 


-d  by  Google 


788    [7  Cyo.] 


COMMERCIAL  PAPER 


2.  To  Whom  Made  —  a.  In  General.  Commercial  paper  may  be  transferred 
to  several  persona  iointlj,  each  taking  an  eqnal  sliare.*  It  may  be  transferred  by 
the  indorsement  of  tlie  firm  to  one  of  its  own  members'  or  by  a  corporation  to 
one  of  itB  own  officers.*  On  the  other  hand  commercial  paper  cannot  be  trans- 
ferred to  a  deceased  penon  by  name,  with  intention  to  pass  title  to  his  repreeenta- 
tive,*  and  a  valid  transfer  cannot  be  made  by  an  executor  to  liimself,* 

b.  Prevloua  Uilder  or  Party  to  Paper.  A  bill  may  be  transferred  to  the 
drawer,'  to  the  payee,"'  or  to  the  drawee  before  he  has  accepted  the  bill;"  hut 
where  an  instrument  is  negotiated  back  to  a  prior  party,  who  reissnes  and  farther 
negotiates  it,  he  is  not  entitled  to  enforce  payment  thereof  against  any  interven- 
ing party  to  whom  ha  was  personally  liable,"  and  one  who  derives  title  from  him 
with  notice  of  this  fnct  cannot  hold  such  intermediate  indorsers  liable."  If,  how- 
ever, it  is  transferred  to  one  who  had  previonsly  transferred  it  without  recourse 
he  may  hold  the  paper  as  against  snbBequent  indorsers."  A  bill  may  be  trans- 
ferred before  maturity  to  tlio  accepter  and  reissned  by  him,  and  the  transfer  to 
him  will  not  extingnish  or  discharge  the  bill ; "  but  as  a  general  mle  the  transfer 


4.  Herring  c.  Woodhull,  29  111.  92,  81  Am. 
Dec,  29S. 

B,  Low  p.  Warden,  77  Cal.  04,  19  Pac, 
236 ;  Russell  it.  Swui,  16  Masa.  314 ;  Kirby  c. 
CogBwell,  1  Cai.  (N.  Y.)  605  (and  such 
bolder  may  sue  the  maker).     See,  generaUy, 

pABTHEBSaiP. 

Cannot  sne  •ubsaquent  indoiser. —  Being 
liable  with  bla  flrni  as  prior  indorser,  the 
holder  in  such  case  cannot  maintain  an  action 
on  the  note  against  a  subsequent  indorseT. 
Decreet  v.  Burt,  7  Cuah.  (Ma«e.)  651.  A 
different  rule  applies,  hoircver,  where  the 
partner  indorses  to  his  firm  and  such  indoree- 
ment  transfers  the  whole  title  with  the  same 
effect  as  it  he  were  not  a  member.  Allen  u. 
ItaBon,  17  IIL  App.  31S. 

Tranafei  by  combined  corpoiation. — A  com- 
pany formed  by  the  illegal  union  of  other 
companies  may  transfer  its  notes  to  the  com- 
ponent companies  upon  its  dissolution  by 
order  of  court.  Famswortb  v.  Drake,  11  Ind. 
101. 

&  Blake  V.  Kay,  23  ^.  L.  Rep.  84,  62 
S.  W.  631. 

7.  Valentine  c.  Holloman,  63  Ni-C,  475. 
Com'pare  Murray  v.  Eatrt  India  Co.,  6  B.  A 
Aid.  204,  24  Rev.  Rep.  326,  7  E.  C.  L.  118, 
holding  that  if  an  a^nt  indorses  a  bill  to  a 
principal  residing  abroad,  in  ignorance  of  bis 
death,    the    tatter's    administrator    may    sue 

8.  Shelton  c.   Carpenter,  SO  Ala.  201. 

9.  Callow  v.  Lawrence,   3  Moore  £   S.  05. 

10.  Soott  c,  Kokomo  First  Nat.  Bank,  71 
Ind.  445 ;  West  Boston  Sav.  Bank  v.  Thomp- 
son, 124  Masa.  606;  Calhoun  C.  Albin,  48  Mo. 
304i  Adrian  c.  McCaskill,  103  N.  C.  182,  9 
8.  G.  284,  3  L.  R.  A.  759.  U  Am.  St.  Rep. 

11.  Desha  v.  Stewart,  6  Ala.  852;  Fellows 
o.  Harris.  12  Sm.  ft  M.  (Miss.)  462  (holding 
that  as  indorsee  he  may  recover  against  an 
accommodation  drawer)  ;  Swope  r.  Ross,  40 
Pa.  St.  186.  80  Am.  Dec.  567 ;  Attenborough 
r.  Mackenzie.  25  L.  J.  Excb.  244,  36  Eng.  L. 
ft  Eq*5a2. 

If  the  drawee  is  itself  designated  as  the 
place  of  payment  of  the  bill,  a  transfer  to 
[VI,  A,  2,  a] 


auch  drawee  is  prima  ^n^  to  it  as  sgent  ol 
the  indorser,  if  he  is  a  depoaitor  having  u 
account  with  the  drawee.  Boyd  c.  Enmer- 
BOn.  2  A.  4  E.  184,  4  L.  J.  K.  B.  43,  4  S.  4 
M   no,  2B  E.  C.  L.  102. 

12.  STmludcy. — Miller  v.  Henshaw,  4  Dan* 


AftuaocAtuetfa. —  Decreet  v.  Beech,  7  Cosli. 
(Mass.)    551. 

Sfeio  Forfc.— Moore  e.  Cross,  19  N.  T.227, 
76  Am.  Dec.  326. 

HoTtK  Carolina. —  Adrian  ».  McCaskill,  IM 
N.  C.  182,  9  S.  E.  284,  14  Am.  St.  Rep.  788, 
3  L.  R.  A.  75B. 

Wi«oofi*tn. —  Cady  c.  Bhepard,  12  Wis. 
639. 

United  Bfatea. —  Howe  Macb.  Co.  c  Hid- 
den, S  Bias.  (U.  S.)  208,  12  Fed.  Cas.  No. 
6,786,  IS  Alb.  L.  J.  294,  6  Centr.  L.  J.  4tt, 
24  Int.  Rev.  Rec.  236,  2  Month.  Jur.  136,  £5 
Pittab.  Leg.  J.  204,  6  Reporter  136. 

England.—  BritUn  v.  Webb,  2  B.  ft  C.  4BJ, 
3  D.  ft  R.  650,  2  L.  J.  K.  B.  0.  S.  118,  9 
E.  C.  L.  214;  BUhop  c.  Hayward,  4  T.  K. 
470. 

Neg.  Instr.  L.  |  80;  Bills  Exch.  Act,  I  17. 

If  the  holder  ia  not  liable  to  the  wcond  is- 
doTsera,  although  be  has  previously  iador^ 
the  paper  himself,  he  may  bring  suit  against 
them.  Morris  p.  Walker,  15  Q.  B.  589,  69 
E.  C.  L.  689;  WUders  v.  Stevens,  15  L.  J. 
Exch.  108,  15  M.  ft  W.  20«;  Willitnu  t. 
Clarke,  16  M.  ft  W.  834.  See  also  Hubbuii  f. 
Matthews,  54  N.  Y.  43,  13  Am.  Rep.  Xi- 
Thus  ii  the  holdier  of  a  not«  indorses  it  witb' 
out  recourse,  and  the  indorsee  indorses  iMck 
to  him  absolutely  and  for  value  he  may  s>i* 
such  indorsee.  Biahop  v.  Hayward,  4  T.  B- 
470. 


14.  Scott  V.  Parker,  5  N.  Y.  Suppl.  753.  H 
N.  Y.  St.  8C.1 ;  French  p.  Barney,  23  N.  C 
219;  Cady  V.  Shepard,  12  Wis.  839. 

Ifi.  Rogers  v.  Gallagher,  49  111.  182,  95  An. 
Dec.  533 ;  Attenborough  r.  Mackenzie.  iS  ^ 
J.  Exch.  244,  36  Eng.  L.  ft  Eq.  662.  But  k« 
Beebe  t>.  Real  Estate  Bank,  4  Ark.  64& 
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of  a  promiBBory  note  to  the  maker  thereof  has  the  effect  of  extitignishing  tlie 
note" 

B.  Time  of  Tpansfer— l.  In  Qbmbbal  — a.  Before  Maturity.  An  indorse- 
ment  may  he  written  on  a  blank  paper  even  before  the  bill  ie  drawn,'''  or  a  hill 
mar  be  postdated  and  transferred  by  indorsement  before  the  day  of  its  date.'^ 
In  like  manner  a  bill  may  be  transferred  after  presentment  for  acceptance  and 
dishonor  before  maturity  "  or  after  it  has  been  prematlirely  paid,  in  which  case 
it  will  remain  ae  a  valid  secnrity  in  the  hands  of  a  hona  fide  purchaser  before 
maturity  for  valne." 

b.  After  Maturity  ~(i)  Iff  Gsnxbal.  Bills  and  notes  may  be  transferred 
after  tlieir  maturity  hy  indorsement  or  otherwise.^  Indorsement  after  maturity 
does  not  change  the  character  of  the  original  contract  as  to  its  negotiability  or 
eSoct,'*  and  wnile  the  indorsee  takes  all  the  rights  of  his  indoraer  he  is  confined 


la  Long  V.  Cynthiana  Bank,  I  Litt  (Ky.) 
S90,  13  Am.  Dec.  234.  But  if  it  waa  Ittdorwd 
for  the  malcer's  accommodation  and  returned 
bi  him  to  negotiate  he  may  reiasue  it  as  in- 
tended  (Owens  o.  Miller,  29  Md.  144;  Flanl^ 
era'  Bank  c.  White,  6  Bumphr.  (Teim.)  441), 
and  the  maker  of  a  note  may  acquire  an 
equitable  interest  and  may  use  it  la  his  de- 
ienae  to  an  action  at  law  on  the  note  (War- 
ren r.  Emerson,  1  Curt  (U.  S.)  239,  29  Fed. 
Cm.  No.  17.196). 

A  joist  note  a  extinguished  by  an  aaaign- 
ment  to  one  of  the  makers  on  payment  by 
^im,  leaving  him  a  right  of  action  against  the 
others  for  contribution.  Sterena  v.  Hannau, 
fig  Mich.  13,  40  N.  W.  874  [affirmmg  86  Mich. 
306,  48  N.  W.  951,  24  Am.  St.  Rep.  125]. 

17.  Putnam  p.  Sullivan,  4  Maas.  45,  3  Am. 
Dec.  206;  Mitchell  v.  Culver,  7  Cow.  (N.  Y.) 
33B;  SchuIU  V.  Afltley,  2  Bing.  N.  Cos.  S44, 
29  E.  C.  L  666,  7  C.  ft  P.  W,  32  E.  C.  L.  B19, 
1  Hodges  642.  6  L.  J.  C.  P.  130;  Ruseel  v. 
I^QgataO'e,  Dougl.  514;  Lickbarrow  v.  Mason, 
S  East  21  note,  1  H.  Bl.  357,  2  T.  R.  63,  1 
Rev.   Bep.    426;    CoUU   r.   Emett,   1   E.   Bl. 

la  Brewster  o.  McGar^ll,  8  Wend.  (N.  Y.) 
47Sj  Pasmore  v.  North,  13  East  617,  12  Bev. 
Bep.  420. 

Admiulbility  of  parol  evidence  to  sliov 
time  of  indoraement  see  infra,  XIV,  E  18 
Cjc]. 

Pisnunptioni  relating  to  time  of  Indone- 
mmt  nee  infra,  XIV.  E   [8  Cyc.]. 

19.  Andrews  d.  Pond,  13  Pet  (U.  S.)  6fi, 
10  L.  ed.  61 ;  Dunn  r.  O'Keefe.  6  M.  A  S.  282, 
17  Bev.  Rep.  326  [affirming  I  Marsh,  613,  B 
Taunt.  305,  17  Rev.  Rep.  323,  I  E.  C.  L. 
626]. 

90.  Newell  t.  Gregg,  51  Barb.  [N,  Y.)  203; 
Burbridge  c.  Manners,  3  Campb.  193,  13  Rev. 
Rep.  786  (unless  the  pajment  is  noted  on  the 
iutrument  itself)  ■ 

21.  Cotmeotiout. —  Frencu  C  Jarvis,  2S 
Conn.  347. 

Uaryland. —  McStierry  c.  Brooke,  46  Hd. 
103;  Long  t>.  Crawford.  18  Md.  220. 

!Iataach**ettt. —  Baxter  r.  Little,  6  l&!te. 
(Mass.)  7.  39  Am.  Dee.  707. 

VuMWri.— Powers  v.  Nelson,  19  Mo.  190. 

Hem  York. —  Jamea  v.  Chalmers,  6  N.  Y. 


209;  Leavitt  v.  Putnam,  3  N.  Y.  494.  S3  Am. 
Dec.  322  [reverting  1  Sandf.  (N-  Y.)  199]; 
Havens  e.  Huntington,  1  Cow.  (N.  Y.)  387. 

FermOBf.— Britton  V.  Bishop,  11  Vt.  70. 

FtrKtnto.— Broun  v.  Hull,  33  Oratt  (Va.) 
23;  Davis  o.  Miller,  14  Gratt   (Va.)   1. 

United  States.—  Washington  First  Nat 
Bank  v.  Texas,  20  Wall.  (tJ.  S.)  72,  22  L. 
ed.  295. 

England. —  Boehm  v.  Sterling,  2  Eep.  676, 
7  T.  R.  423;  Mutford  v.  Walcot,  1  Ld.  Raym. 
574;  Dehers  v.  Harriot,  1  Show.  163;  Charles 
V.  Marsden,  I  Taunt  224. 

Transfer  after  mataiity  to  an  agent  for 
collection  transfers  the  title  to  the  bill 
(Frttichc.  Jarvis,  26  Conn.  347;  Washington 
First  Nat  Bank  v.  Texas,  20  Wall.  (U.  S.) 
72,  22  L.  ed.  296)  with  right  of  action 
against  the  maker  (Smith  v.  Harrison,  33 
Ala.   706). 

Where  a  note  is  taken  after  mataiity  anA 
dishonor,  the  holder  stands  as  an  assignee  of 
the  petvon  from  whom  he  receives  it  rather 
than  as  an  indorsee  according  to  the  usage 
of  trade.  Farrington  v.  Park  Bank,  39  Barb. 
(N.  Y.)   645. 

2S.  Alabama.— Ware  c.  Russell,  57  Ala. 
43,  29  Am.  Rep.  710,  holding  that  if  two  notes 
represent,  one  the  original  debt  and  the  other 
a  collateral  for  it,  they  will  pass  as  such  and 
no  more  under  separate  tranBfera  after  ma- 
turity to  parties  without  notice. 

Uarytand. —  McSherry  v.  Brooks,  46  Md. 
103. 

Xeio  Yorfc.— Leavitt  p.  Putnam,  3  N.  Y. 
404,  63  Am.  Dee.  322. 

Oregon. —  Adair  v.  Lenox,  15  Oreg.  499,  16 
Pac.  182. 

Rhode  Iiland. —  Capwell  D.  MachoD,  2 1 
R.  I.  520,  45  Atl.  259. 

Virginia. —  Davis  c.  Miller,  14  Gratt 
(Va.)   1. 

United  State*. —  Thompson  p.  Perrine.  106 
U.  S.  589,  1  S.  Ot.  664.  668,  27  L.  ed.  298 
(holding  that  an  overdue  coupon  detached 
from  a  negotiable  bond  not  yet  due  retains 
its  negotiable  character  as  to  suit  by  assignee 
In  federal  court)  ;  Washington  First  Nat. 
Bank  V.  Texas,  20  Wall.  (U.  &)  72,  22  L. 
ed.  296;  Allen  c.  O'Donald,  28  Fed.  17  (as  to 
indorsee's  right  to  sue  in  his  own  name). 

[yi.B,i.i>,(i)j 
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to  snch  righte,^  and  one  who  takes  after  matDrity  is  not  a  hona  fide  liolder  in  the 
sense  of  the  law  nierobant  nnlees  his  iodorsee  was  a  Jnma  fide  pnrcliaser  for  value 
before  raatority.* 

(ii)  After  Suit  BEomf.  Even  after  snit  is  began  on  a  bill  or  note  it  can 
be  transferred,'  but  when  the  iiiBtrnment  is  mei^d  in  the  judgment  rendered  oa 
it  itB  negotiability  ceases.* 

(ni)  WasRB  Paper  Sab  Been  Paid.  If  a  note  is  p«d  before  its  matnrity 
bj  one  of  several  makers,  it  is  extingnished  as  such  as  against  his  co-makers,  and 
cannot  be  further  transferred  by  him  after  maturity ; '  and  in  general  when  a  bill 
or  note  has  been  paid  at  maturity  by  the  accepter  or  maker,  who  is  primarily 
liable  for  its  payment,  it  cannot  be  farther  reissued  or  transferred  after  inaturitr.' 
This  is  also  true  as  a  rule  as  to  payment  by  any  party  ^  as  against  all  other  parties 
who  could  be  prejudiced  by  the  subsequent  transfer  of  the  paper.*  On  tlie  other 
hand  if  a  bill  is  paid  by  the  drawer  and  reissued  by  him,  it  will  remain  a  valid 
obligation  as  against  an  accepter  for  value  in  the  hands  of  later  holders;^  and 
where  payment  is  made  by  an  indorscr  and  the  bill  or  note  is  reissued  after 
maturity  the  parties  liable  to  him  will  in  general  remain  liable  to  snbseqnent 
holders  under  liim,^     As  to  any  party  negotiating  a  bill  of  exchange  after  tbe 


23.  ArkantM. —  WillUmson  v.  Doby,  36 
Ark.  689. 

Colifatnia.—  O'Conor  c,  Clarke,  (Cal.  1896) 
44  Pac.  4S2. 

Conneetieut. —  Bissell  c.  Gowdj,  31  Cknm. 
47;  French  f.  Jarvia,  29  Conn.  347. 

Georgia. —  Clarke     c.     Dederick,     31     Md. 


148. 


.    Butler 


New    York. —  Merrick 
(N.  Y.)    103. 

North  Carolina. —  Crawford  v.  Lytle,  70 
N.  C.  3S5j  Parker  c.  Stallingg,  61  N.  C.  C90, 
98  Am.  Dec.  84. 

Teiau. —  Diamond  v.   Harris,  33  Tex.   634. 

Vermont.—  Darling  b.  Osborne,  51  Vt.  148. 

Virginia. —  Arenta  v.  Com.,  18  Grntt.  (Va.) 
760;  Davis  v.  Miller,  14  Qratt.   (Va.)   1. 

United  Stalet.—  Texas  v.  White,  10  Wall 
(U.  S.)   08,  19  L.  ed.  839. 

If  the  iDdoTsei  could  maintain  an  action  on 
the  bill  the  indorsee  can  also  do  bo.  French 
V.  Jarvis,  29  Conn,  347 ;  Wilson  r.  Mechanics' 
Sav.  Bank,  46  Pa.  St.  488;  Leidy  v.  Tam- 
many, 9  Watts   (Pft.)   353. 

24.  Bee  infra,  IS,  A,  3,  a,   (1). 

1.  Hudson  c.  MorrisB,  55  Tex.  S95;  Ober 
0.  Ooodridge,  27  Gratt,  (Va.)  878.  See  also 
infra,  XIV,  G  [8  Cyc.]. 

2.  Wooten  v.  Maultsby,  69  N.  C.  462, 

If  the  maker's  estate  is  insolvent,  cotumis- 
sioners  have  been  appointed  under  the  stat* 
ute,  and  the  note  has  been  proved  before  them 
and  included  in  their  report  it  is  no  longer 
n^otiable.    Jar^is  v.  Barker,  3  Vt  445. 

3.  Gordon  t.  Wansey,  21  Cal.  77.  See  also 
infra,  XI,  B,  13. 

4.  Pray  v.  Maine,  7  Cush.  (Mass.)  S63 
(holding  that  an  irregular  indorser,  whose 
indorsement  was  given  to  procure  credit  with 
the  payee,  cannot  pay  the  note  and  reissue  it 
so  as  to  render  the  maker  liable  to  bis  in- 
dorsees) ;  Harmer  D.  Steel,  4  Exch.  1,  19  L.  J. 
Exch.  34  (holding  that  an  accepter  who  paya 
the  bill  cannot  rEissue  it  even  against  his  co- 
accepter,  although  he  has  a  right  of  action 
against  him  for  contribution  F. 

[VI,  B,  1,  b,  (1)] 


One  nukei  of  *  note  who  paya  it  at  ma- 
turity cannot  reiaaue  it  as  against  hia  co- 
maker. Hopkins  t-.  Farwell,  32  N.  H.  425; 
Davis  c.  Stevens,  10  N.  H.  186;  Beaumont  r. 
Greathead,  2  C,  B.  404,  3  D.  4  L.  631,  15 
L.  J.  C.  P.  130,  52  E.  C.  L.  494.  But  as  to 
hia  right  to  bring  an  action  a^nst  liia  r<v 
maker  for  contribution  in  the  name  of  th« 
payee  see  Rockingham  Bank  c.  Claggett,  29 
N.  H.  292. 

5.  Diaw«i. —  Gardner  v.  Maynard,  7  Allen 
fMass.)-45e,  S3  Am.  Dec  6S9;  Bartrum  r. 
Caddy,  0  A.  ft  E.  275,  8  L.  J.  Q.  B.  31,  1 
P.  t  D.  207,  1  W.  W.  ft  H.  72*.  38  E.  C.  L 
160;  Beck  V.  Bobley,  1  H.  Bl.  89  note. 

IndoTKr.— Cochran  v.  Wheeler,  T  N.  R  202, 
26  Am.  Dec.  732;  Havens  c.  Huntington,  1 
Cow.   (N.  Y.)   387. 

6.  Such  reiaaue  cannot  carry  the  liabiiity 
of  an  accepfter  for  the  accommodation  of  the 
party  who  paid  (Blenn  p.  Lyford.  70  Me. 
149;  lAMrua  v.  Cowie,  3  Q.  B.  459,  2  G.  ft  D. 
487,  11  L.  J.  Q.  B.  310.  43  E.  C.  L.  319; 
Jewell  V.  Parr,  16  C.  B.  084,  81  E.  C.  L.  681) 
or  for  a  consideration  that  haa  failed  (Jewell 
ti.  Parr,  18  C.  B.  G84,  81  E.  C.  L.  684;  Beek 
V.  Robley,  1  H,  Bl,  89  note). 

7.  Hubbard  c,  Jackeon,  4  Bing.  390.  13 
E.  C.  L.  555,  3  C.  4  P.  134,  14  E.  C.  L.  4S9, 
B  L.  J.  C.  P.  O.  S.  4,  1  M.  ft  P.  II ;  Jonea  o. 
Broadhurst,  9  C.  B.  173,  67  E,  C.  L.  173;  CiJ- 
low  F,  Lawrence,  3  Moore  ft  S.  B5. 

8.  Havens  v.  Himtington,  1  Cow.  (S.  Y.) 
387;  Davie  r.  Miller,  14  Qratt.  (Va,)  I; 
Woodward  r.  Pell,  L.  R.  4  Q.  B.  (t5,  9  B.  ft  a 
994,  38  L.  J.  Q.  B,  30,  19  U  T.  Rep,  N.  8. 
557,  17  Wkly.  Rep.  117;  HubUrd  e.  Jack- 
son, 4  Bing.  390,  13  E.  C.  L.  656,  3  C.  ft  P. 
134,  14  E.  C.  L.  4BB,  6  L.  J.  C.  P.  0.  S.  4,  1 
M.  ft  P.  11. 

A  prior  nccominodation  Indorser  will  atO 
remain  liable  on  the  paper,  although  betv««ii 
himself  and  the  indorser  who  paid  the  note 
tliere  was  an  agreement  for  joint  liabitilr 
not  known  to  tKe  nurehaser.  McCartj  t. 
Boots,  21  How,  (U.  S.)  432,  16  L.  sd.  1^ 
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same  lias  been  paid,  with  knowledge  of  the  fact  of  payment,  the  bill  still  remains 
negotiable.* 

2.  From  When  Transfer  Taxes  Effect.  The  transfer  of  a  bill  is  not  retroepec- 
tive  and  is  therefore  governed  by  the  law  in  force  at  the  time  of  actual  transfer." 
It  takes  effect  when  completed  bj  writing  and  delivery ''  and  not  before,  although 
its  completion  may  take  place  only  after  maturity  and  make  the  indorsee  subject 
to  defense  as  by  an  indorsement  after  maturity."  Thns  if  indorsement  is  delayed 
and  notice  of  equity  comes  to  the  indorsee's  knowledge  after  delivery  and  before 
indorsement  he  will  take  sabject  to  such  notice ; "  and  if  the  indoreement  is  made 
by  an  agent  without  authority  and  is  ratified  by  the  principal  after  the  maturity 
of  the  paper,  it  will  take  eflect  as  a  transfer  after  maturity  subject  to  defense.'* 
On  the  other  hand  where  indorsement  has  been  omitted  by  mistake  it  will,  in  a 
court  of  equity,  when  it  is  completed,  relate  back  to  the  time  of  intended  trans- 
fer;'* and  a  court  of  equity  will  relieve  tlie  purchaser  under  such  transfer,  if 
necessarr,  by  compelling  the  transferrer  to  indorse  the  bill." 

C.  Manner  of  Transfer —  1.  By  Indorsement  —  a.  In  General — (i)  Necbb- 
stttFob.    Indorsement  is  the  only  method  recognized  by  the  law  merchant" 


Stiikins  out  namei  af  parties  diichaiged. 
—  Before  the  paper  is  reiasued,  the  namee  of 
subsequent  parties  who  have  been  discharged 
by  the  pajment  should  he  struck  out.  Mead 
f.  Small,  2  Me.  207,  11  Am.  Dec.  62;  Guild  e. 
Eager,  17  Mass.  fllS. 

Q.  Mabry  v.  Mathenj,  10  Sm.  k  M.  (Miss.) 
323,  48  Am.  Dec.  753;  Havens  f.  Huntington, 
1  Cow.  (N.  Y.)  387;  Callow  v.  Lawrence,  3 
Jloore  A  S.  95. 

10.  Lancaster  Nat.  Bank  v.  Taylor,  100 
Mum.  is,  1  Am.  Rep.  71,  97  Am.  Deo.  70; 
Broun  p.  Hull,  33  Gratt.   (Va.)  23. 

11.  The  indOTsement  and  delivery  need  not 
be  synchronous,  however,  provided  the  in- 
doreemeut,  jf  made  after  delivery,  is  mads 
before  maturity,  and  before  the  intervention 
of  equities  of  which  such  indorsee  had  notice. 
Flint  V.  Flint,  6  Allen  (Mass.)  34,  83  Am. 
Dec.  ei5;  Cooper  p.  Laber,  I  Biss.  (U.  S.) 
639,  8  Fed.  Cm.  No.  3,108. 

12.  Hukell  t.  Mitchell,  53  Me.  468,  89  Am. 
Bee.  711  (notwithstanding  an  agreement  be- 
fore maturity  for  indorsement)  ;  Lancaster 
Sat.  Bank  c.  Tavlor,  100  Mass.  18.  1  Am. 
Bep.  71,  97  Am.  Dec.  70;  Clark  c.  Whitaker, 
50  K.  H.  474,  9  Am.  Rep.  288;  Southard  p. 
Porter,  43  N.  H.  379;  Whistler  c.  Porster,  14 
r.  B.  N.  S.  248,  32  L.  J.  C.  P.  161,  8  L.  T, 
Rep.  N.  S.  317,  11  Wklv.  Rep.  648,  108 
E.  C.  L.  248.  Compare  Ranger  «,  Gary,  1 
Mete.  (Mass.)  360,  holding  that  where,  after 
delivery  to  the  purchaser  before  maturi<7, 
lepil  title  is  perfected  by  indorsement  after 
maturity,  but  before  suit  brought,  the  malcei; 
could  not  «et  off  a  debt  due  him  from  the 
pnvee  at  the  time  the  note  waa  made,  such 
defense  not  being  within  the  contemplation 
of  a  negotiable  instrument. 

An  indoTsement  after  matniity  will  not  re- 
late back  to  the  date  of  an  earlier  assign- 
ment, go  as  to  make  the  assignee's  title  su- 
perior to  that  of  the  assignor.  Gibson  P. 
Miller,  29  Mich.  355,  18  Am.  Rep.  9S ;  Hunt^ 
ington  r.  Lombard,  22  Wash.  202,  60  Pae. 
414. 

Vhere  it  ia  payable  to  twaiei  and  complete 
title  passes  l^'  delireiy  before  maturity,  on 


unnecessary  iudorsemeot  after  maturity  will 
not  render  it  subject  ia  defense.  Davis  v. 
Wilson.  31  Tex.  136. 

An  indorsement  In  full  of  a  non -negotiable 
note  will  not  pass  title,  in  the  absence  of  de- 
livery.     Dean  e.   Wamock,   98   Pa.   St.   565. 

13.  lUinoia.—  Qark  v.  Callison,  7  111.  App. 
263. 

Iowa. —  Grimm  P.  Warner,  45  Iowa  106. 

Louisiana. —  Pavcv  c.  Stauffer,  45  La.  Ann. 
353,  12  So.  512,  19  L.  R.  A.  718. 

Vev!  ffompsAire.— Clark  P.  Whitaker,  50 
N.  H.  474,  9  Am.  Rep.  286.  See  also  Southard 
p.  Porter,  43  N.  H.  379. 

iieuj  York. — Goshen  Nat.  Bank  p.  Bingham, 
113  N.  Y.  349,  23  N.  E.  180,  28  N.  Y.  St. 
702,  16  Am.  St.  Hep.  7flS,  7  L.  B.  A.  596. 

United  Slates.— Osgood  p.  Artt,  17  Fed. 
675. 

England. —  Whistler  p.  Forster,  14  C.  B. 
N.  S.  248,  32  L.  J.  C.  P.  161,  8  L.  T.  Rep. 
N.  S.  317,  II  Wkly.  Hep.  648.  108  E.  C.  L. 
248. 

14.  Gilbert  p.  Sharp,  2  Lans.   (N.  Y.)  412. 
Aa  a  tianafer  of  title  to  render  the  note 

available  aa  a  aet-ofi,  however,  it  will  relate 
back  by  ratification  to  the  time  when  it  was 
made.  Persons  e.  McKibben,  5  Ind.  261,  61 
Am.  Dec.  86. 

15.  Weeks  fi.  Medler,  20  Kan.  67;  Bag- 
garly  P.  Oaither,  55  N.  C,  80;  Beard  p.  De- 
dolph,  29  Wis.  136  (to  the  exclusion  of  set- 
offs arising  after  its  delivery). 

An  Indorsement  after  the  indoraer  becomes 
a  bankrupt  will  transfer  the  legal  title  under 
a  previous  delivery.  Smoot  p.  Morehouse,  8 
Ala.  370,  42  Am.  Dec.  644;  Heraey  v.  Elliot, 
67  Me.  626,  24  Am.  Rep.  60;  Watkins  P. 
Maule,  2  Jac.  ft  W.  237. 

le.  Watkins  p.  Maule,  2  Jac.  &  W.  237; 
Ett  p.  Greening,  13  Ves.  Jr.  206.  So  as 
against  a  bankrupt  (Smith  c.  Pickering, 
Peake  50)  or  his  assignee  {Ex  p.  Rhodes,  3 
Mont.  &  A.  217;  Ex  p.  Greening,  13  Ves.  Jr. 
206). 

17.  So  by  Neg.  Instr.  L.  (  60 ;  Bills  Eich. 
Act,  {  31.  And  see  Schoepfer  r.  Tommack,  97 
111.  App.  962;  Eempsted  r.  Drummond,  10 
[VI,  C,  1.  a,  (1)] 
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for  tlie  complete  legal  tmnsfer  of  a  bill  or  note  payable  to  order."  Thig  applies 
to  bank  cheeks,"  to  notee  payable  to  the  order  of  the  maker,"  and,  under 
BtatQtea,  to  a  note  payable  to  a  person  named  or  bearer,"  to  a  non-negotiable 
note"  or  bond *•  payable  to  bearer,  to  a  registered  csonpon,**  to  a  warehou8e 
receipt,*  and  to  United  States  treaenry  notes."  Indorsement  is  not  necessary, 
however,  to  complete  a  valid  donaito  oavsa  moriis"  or  a  transfer  by  the 
executor  to  the  testator's  next  of  kin,  by  way  of  distribution,*  or  to  vest  the 
title  in  the  drawer  when  the  bill  is  taken  np  by  him  ;*  and  after  a  note  lias  once 
been  indorsed  in  blank  f  urtlier  indorsement  is  not  neoessary  and  it  will  pass  by 
delivery." 

(n)  Formal  Requisites — (a)  Neceaaity  For  Writing,  Signature,  and  Seal. 
Writing  and  signature  are  in  general  necessary  to  an  indorsement,*'  hot  no  par- 
ticular form  of  signature  is  necessary,  any  form  adopted  as  such  being  sufficient," 


L.  C.  Rep.  27 ;  Forayth  v.  Laurence,  19  Nov» 
8«oUa  143,  7  Can.  L.  T.  174. 

18.  Anigiuneiit  by  wparat«  iastromeiit  ia 
not  Bufficient  to  support  an  action  in  the  as- 
eif^ee's  nama  (Gookin  v.  Richardson,  11  Ala. 
869,  46  Am.  Dec.  232;  Biscoe  v.  Sneed,  11 
Arlc.  104;  Badgley  p.  Votrain,  68  HI.  2S,  18 
Am.  Rep.  541.  Contra,  hy  statute.  luBtons 
P.  Williamson,  2  Bibb  (Ky.)  83)  or  to  trana- 
fer  the  title  clear  of  defense  (Franklin  b. 
Twogood,  18  Iowa  GIS).  See  also  infra, 
XIV,  C  [8  Cyc.]. 

A  verbal  contract  will  not  invest  the  paper 
with  the  charncter  of  negotiability.  Scott  r. 
McDougall,  14  La.  Ann.  300. 

Delivery  is  not  alone  enlHcient  to  support 
an  action  in  the  purchaser's  name  {Alday  t>. 
Jamison,  3  Port.  (Ala.)  112;  Hull  v.  Conover, 
35  Ind.  372;  Dana  e.  Underwood,  19  Pick. 
(Mass.)  99;  Cock  v.  Fellows,  1  Johns.  (N.  V.) 
143.  Contra,  by  statute.  Perry  V.  Wheeler, 
63  Kan.  870,  66  Pac.  1007;  Washington  p. 
Hobart,  17  Kan.  276 ;  Williams  p.  Norton,  3 
Kan.  295),  although  the  negotiability  of  the 

Cper  is  created  by  statute  and  not  by  the 
V  merchant  (Bacon  i>.  Cohea,  12  Sm.  t  M. 
(Miss.)    616),  and  does  not  pass  the  com- 

tlete  legal  title  to  the  assignee  (Carter  v. 
ehman,  00  Ala.  120,  7  So.  735;  Roane  P. 
Williams,  12  Ark,  74;  Elliott  v.  Armstrong,  2 
Blackf.  (Ind.)  193).  Delivery  without  in- 
dorsement may,  however,  be  sufficient  for  col- 
lection and  support  payment  to  collecting 
agent.  Sherwood  v.  Roys,  H  Pick.  (Mass.) 
172;  Little  v.  Obrien,  9  Mass.  423.  See  also 
infra,  XIV,  C  [8  Cjc.]. 

In  Hissiasippi  the  ststute  provides  gen- 
erally for  assignment  by  means  of  indorse- 
ment. Bacon  v.  Cohea,  12  Sm.  &  M.  (Mies.) 
616. 

19.  Barbour  v.  Bayou,  S  La.  Ann.  304,  52 
Am.  Dec.  593. 

A  parol  tranafet  by  the  pajiee,  without  in- 
dorsement, of  a  check  payable  to  order,  ac- 
companied by  manual  delivery,  is  valid,  but 
the  transferee  acquires  by  the  transfer  only 
Buch  rights  OS  he  would  have  taken  had  the 
check  been  non- negotiable  at  firEt,  Freund 
V.  Importers',  etc.,  Nat.  Bank,  76  N.  Y.  352. 

A  check  payable  to  the  order  cf  a  pBiticn- 

lu*  bearer  requires  the  payee's   indorsement 

to  make  it  negotiable,   as  it  is  not  in  l^al 

etfect  the  same  as  a  check  payable  to  bearer 

[VI.  C,  I.  a,  (I)] 
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Mobile  Branch  Bank,  8  Port. 
(Ala.)  119;  Smalley  t.  Wight,  44  Me.  442,  69 
Am.  Dec.  112.  But  under  the  New  York  aUl- 
ute  such  notes  are  equivalent  to  notes  to 
bearer  and  tranaferable  by  delivery,  Irving 
Nat.  Bank  p.  Alley,  70  N.  V.  836. 

21.  See  >n/ra,  VI,  C,  2,  note  64. 

82.  Jamison  v.  Jarrett,  4  Ind.  187. 

2a.  Blackman  o.  Lehman,  03  Ala.  547,  35 
Am.  Rep.  67, 

S4.  Taliaferro  e.  Baltimore  First  Nat.  Bank. 
71  Md.  21)0,  17  AO.  1036. 

25.  Jemison  P.  Birmiogham,  etc.,  R.  Co., 
125  Ala,  378,  28  So.  61. 

26.  Myers  p.  Friend,  1  Rand.   (Va.)   12. 

27.  See,  generally,  Girrfi. 

28.  Balmer  p.  Sunder,  11  Mo.  App.  454. 
89.  Kingman  v.  HoUling,  25  Wend.  (N.  Y.> 

423;  Coursm  v.  Ledlie,  31  Pa.  St.  606;  Zeb- 
ley  p.  Voisin,  7  Pa.  St.  627. 
aa  See  infra,  VI,  C,  1,  b,  (n). 

31.  Delatcare. —  Wilmington,  etc.  Bank  p. 
Houston,  1  Harr.   (Del.)  2-25. 

Indiana. —  Williams  p.  Osbon,  76  Ind,  280; 
Marion,  etc.,  Gravel  Road  Co.  p.  Kessbger,  SS 
Ind.  646;  Keller  p.  Williams,  49  Ind.  604; 
Stowe  P.  Weir,  16  Ind,  341;  Kem  c.  Haiaerigg, 
11  Ind.  443,  71  Am.  Dec.  360;  Cooper  t. 
Drouillard,  6  Blackf.   (Ind.)    152. 

Minnesota.—  Syracuse  Third  Nat.  Bank  t, 
Clark,  23  Minn.  263. 

Vermont. —  Partridge  P.  Davis,  20  Vt  499. 

United  SMtM.— Mott  P.  Wri^t,  4  Bisa. 
(U.  S.)   63,  17  Fed.  Caa.  No.  9,883. 

See  also  Neg.  Instr.  L.  t  61;  BilU  Eieh. 
Act,  i  32. 

The  king  may  transfer  by  his  sign  manual 
Lambert  v.  Taylor,  4  B.  A  C.  138,  S  D.  A  R. 
188,  3  L.  J.  K.  B.  0.  S.  160,  10  E.  C.  L. 
616. 

32,  Myers  c.  Wright,  33  III.  284;  Ramssy 
p.  Livingston,  6  Mart.  N.  S.   (La.)   16. 

By  mark  is  a  sufficient  signature  at  can- 
mon  law  and  by  the  law  merchant.  Georpt 
p.  Surrey,  M.  &  M.  516,  31  Rev.  Rep.  755,  2S 
E.  C.  L.  57e.  See  also  Noad  p.  ChatcauTcrt, 
1  Rev,  Lfg.  229,  2  E.  J.  H.  Q.  19.  But  i»«- 
pare  Lagueux  r.  Casault,  2  Rev.  lie.  23,  i 
R.  J.  R.  Q.  136. 

Figsres  are  sufficient,  if  intended  as  a  ti^ 
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A  seal  IB  anneceaBaiy  to  the  enfficiency  of  an  indoroement  whether  it  be  tliat  of  a 
private  person  or  of  a  corporation." 

(b)  Position  of  Indorsemsni**  —  (1)  In  General.  The  proper  pOBitioa  for 
an  indoraement  ib  on  the  l>ack  of  the  metrnineiit,  and  tliie  ie  prima  facie  the 
meaning  of  the  term."  It  may,  however,  be  written  on  the  face  of  the  paper" 
on  an  Mlonge  or  anpplementar;  piece  of  paper  attached,"  or  on  a  eepanite  paper." 

Tlie  BUla  of  BzchuiKe  Act,  section  32,  re- 
quirei  the  iDdonement  to  be  on  the  bill  itself 
or  an  alUmge,  or,  where  copies  ere  recognized, 
on  »  copy. 

35.  Partrid^  ff.  Davia,  20  Vt.  499;  Gor- 
man c.  Ketcbiim,  33  Wia.  427. 

Wbere  two  notes  are  written  upon  tke  ume 
■lieet  of  paper  ao  indorsement  written  over 
the  back  of  one  of  the  notes  will  not  operate 
to  transfer  the  other.  Wsdhams  v.  Vander- 
worken,  1  Root  (Conn.)  385.  See  also  Graf 
Tie,  etc..  Co.  c.  Farmers'  Bank,  22  Kf.  L, 
Rep.  1333,  eo  8.  W.  B37. 

36,  AciOH  the  face. —  Alabama. —  Walton 
V.  Williams,  44  Ala.  347,  of  bill  addrcued  bf 
the  drawer  to  himself. 

Georgia. —  Periy  p.  Bray,  68  Ga.  2S3. 
Ma*»aehuaetU. —  Com.    v.    Butterick,    100 
Mass.  12. 

Vete  Jertey. —  Haines  t>.  Dubois,  30  N.  J.  L. 


nature.  Brown  v.  Butchers',  etc..  Bank,  6 
Hill  (K.  Y.)  443,  41  Am.  Dec.  766. 

IpitialM  of  the  name  of  the  holder  of  a  bank 
ebeck  indorsed  thereon  are  sufflcient  as  an  in- 
dorsement. Merchants'  Bank  t).  Spicer,  6 
Wend.  (N.  Y.)  443. 

The  middle  name  of  an  indorser  need  not 
te  set  out  at  length  in  his  indorsement.  Uud- 
■on  V.  Goodwin,  5  Harr.  ft  J.   (Md.)   115. 

The  sninaine  alone  is  sufficient.  Cooper  v. 
Bailey,  62  Me.  230. 

A  corporatioi)  Indoraenient  may  be  in  the 
name  of  the  corporation  without  the  name  of 
the  officer  making  it  (Templeton  v.  Hayward, 
65  111.  17B ;  Richmond  Second  Nat.  Bank  t>. 
Manin,  B2  Iowa  442,  48  N.  W.  735)  or  in 
the  name  of  the  ofDcer  with  his  official  desig- 
Dstion  (Folger  v.  Chase,  18  Pick.  (Mass.) 
B3;  Northampton  Bank  v.  Fepoon,  11  Mass. 
iSM ;  Spear  c.  I^dd,  1 1  Mass.  94 ) .  Where  a 
note  payable  to  the  Kalamazoo  Manufacturing 
Corporation  was  indorsed  "  For  value  re- 
oeiTsd,  I  assign  this  note  to  Adolph  Krebaum, 
without  recourse  on  Kalamazoo  Mfg.  Cor.," 
it  was  held  that  there  was  a  manifest  ellipsis 
is  the  form  of  the  indorsement,  which,  when 
supplied,  would  be  rqpilar.  Walker  C.  Kre- 
bsum,  07  111.  S52. 

Representative  capacity. —  Bills  drawn  by 
a  fiduciary  to  his  own  order  are  not  com- 
pleted, unless  indorsed  in  the  same  capacity 
sa  draim  (I^peyre  v.  Weeks,  28  I«.  Ann. 
664),  but  a.  note  payable  to  A  and  B  may  be 
transferred  by  the  indorsement  of  A  and  B 
"administrators  of  J.  F.  Triplett,  deceased" 
(MeClure  c.  Bigstoff,  18  Ky.  L.  Rep.  601,  37 
S.  W.  294). 

An  indaraement  dgned  with  a  pencil  is  a 
valid  indorsement.  Cooper  c.  Bailey,  G2  Me. 
230;  Brown  t>.  Butchers',  etc.,  Bank,  6  Hill 
(N.  Y.)  443,  41  Am.  Dec.  755;  CIobbou  p. 
Steams,  4  Vt.  11,  23  Am.  13110.  245;  Geary  v. 
Pliyaic,  0  B.  ft  C.  234,  7  D.  ft  R.  063,  4  L.  J. 
K.  B.  0.  S.  147,  29  Rev.  Hep.  226,  11  E.  C.  L. 
442, 

33.  Garrison  v.  Combs,  7  J.  J.  Marsh.  (Ky.) 
B4,  22  Am.  Dec.  120,  even  in  the  case  of  in- 
dorsement by  a  corporation. 

Its  addidan  to  an  indivldosl  indorsement 
is  a  mere  anperfluity  of  which  a  later  in- 
dorser cannot  take  advantage  as  a  defense 
(lUnd  e.  Dovey,  S3  Fa.  St.  280)  and  will  not 
affect  the  negotiable  character  of  the  bill 
(Ege  t.  Kyle.  2  Watts  (Ea.)   222). 

34.  The  negotiable  Instruments  Law,  sec- 
tion 3fl,  subsection  6,  provides  that  "  where 
s  signature  is  so  placed  upon  the  instrument 
that  it  is  not  clear  in  what  capacity  the  per- 
son making  the  same  intended  to  su^,  he  is 
to  be  deemed  an  indorser."  So  Gal.  Civ.  Code, 
i  S108. 


England.— Em  p.  Yates,  2  De  G.  ft  J.  191, 
4  Jur.  N.  S.  649,  27  L.  J.  Bankr.  B,  6  Wkly. 
Rep.  176,  Sfl  Eng.  Ch.  152;  Rex  c.  Bigg,  2 
East  P.  C.  882,  3  P.  Wms.  41S,  1  Str.  18  (de- 
scribed as  an  indorsement  in  indictment  for 
erasure)  ;  Young  c.  Glover,  3  Jur.  N.  S.  637. 

Below  maker's  signature. — Herring  v.  Wood- 
hull,  29  111.  S2,  81  Am.  Dec.  296;  Chbou  v. 
Wallace,  4  Bush  (Ky.)  388  (inadvertently); 
Gibson  c.  Powell,  6  How.  (Miss.)  60.  But 
the  payee  of  a  note,  who  signs  his  name  on 
the  face  as  a  joint  maker,  cannot  be  treated 
as  an  indorser  in  blank  (Coates  v.  Harmon, 
32  111.  App.  204)  and  one  who  signs  under 
the  maker  is  liable  in  general  as  a  joint 
maker  (Cook  v.  Brown,  62  Mich.  473,  29 
N.  W.  46,  4  Am.  St.  Rep.  870;  Partridge  p. 
Colby,  18  Barb.  (N,  Y.)  248;  Devore  v. 
Munt^,  4  Strobh.  (S.  C.)  16),  eapecially 
where  the  form  of  the  promise  is  joint  (Dusen- 
bury  p.  Albright,  31  Nebr.  345,  47  N.  W. 
1047),  although  he  may  show  that  the  in- 
tention was  otherwise  (Freeman  v.  Clark,  3 
Strobh.  (S.  C.)  281). 

To  left  of  maker'!  aignatuie. —  Shain  9. 
Sullivan,  106  Cal.  208,  3B  Pac.  606,  under 
Cal.  Civ.  Code,  i  8108. 

If  the  payee  inadvertently  indorses  in  tlw 
wrong  place  and  immediately  diBCovers  th« 
mistake,  he  may  cancel  it  and  write  his  name 
in  the  right  place.  Browning  t.  Maurer,  16 
Phila.  (Pa.)   125,  40  L^.  Int.  (Pa.)  130. 

37.  Fountain  p.  Bookstaver,  141  111.  461, 
31  N.  E.  17;  French  p.  Turner.  15  Ind.  59; 
Folger  V.  Chase,  18  Pick.   (Mass.)   63. 

If  a  torn  note  has  been  patted  upon  an- 
other piece  of  paper,  an  indorsement  of  the 
note  may  be  made  on  such  paper.  CrutcbSeld 
V.  Easton,  13  Ala.  337. 

S&  Moeley  e.  Graydon,  4  Strobh.  (S.  C.)  7. 

[VI.  c.  I,  a,  (n),  (B).  (I)] 
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(2)  Obdeb  or  Siosi-TUBBS.  The  nignatares  ebonld  be  placed  in  snccesaon  as 
tliej  are  made"  and  to  vary  or  depart  from  this  order  is  nndeairable  althongh 
permiBsible.^ 

(o)  Language  of  Indoraement  —  (1)  In  General.  No  particular  words  are 
necesaary  to  constitute  an  indorsement,*'  A  formal  afieigiiinent  indorsed  on  a 
note  '^  or  a  memorandum  of  the  sale  of  a  note  "  is  Bufficient ;  and  an  agreement  to 


Where  a  note  hu  been  mislaid  or  ii  at  a 
diatance,  an  indorsement  ma?  be  made  on  a 
Beparate  paper,  which  the  indorsee  may  at- 
tach to  the  note  or  treat  as  authority  to 
write  the  indorser's  name  on  the  note.  Heis- 
ter  P.  Gilmore,  5  Phila.  (Pa.)  62,  19  L<^. 
Int.   (Pa.)   260. 

Foi  transfer  by  separate  instrument  see 
iafrn.  VI,  C,  3,  a. 

39.  As  to  successiTe  liability  of  indorsen 
see  infra.  VI,  G,  I,  a,   (u). 

40.  Quin  V.  Sterne.  26  Ga.  223,  71  Am. 
Dec.  204;  Gibson  v.  Powell,  6  How.  (Miss.) 
60  (later  indorser  may  sign  above  payee); 
Arnot  V.  Symonds,  85  Pa.  St.  SO,  27  Am. 
Rep.  030  (indoraers  may  sign  on  different 
ends  of  the  paper) .  And  see  Brightly  r. 
Rankin.  25  U.  C.  Q.  B.  257 ;  Peck  t.  Phippon, 
e  U.  C.  Q.  B.  73. 

41.  Marks  v.  Herman,  24  La.  Ann.  335 
("1  transfer  the  within  note  to  J.  Marks 
A  Co.,  or  order,  payable  on  demand")  ;  Lynn 
First  Nat  Bank  v.  Smith,  132  Masi.  227 
(holding  that  "Pay  Nat'l  Bank  of  Redemp- 
tion for  account  of  First  Nat'l  Bank  "  is  an 
indorsement  by  the  latter  bank). 

An  order  indorsed  on  a  note  and  addretaed 
to  one  of  two  makers  only  will  not  pasi  the 
legal  title,  Robinson  c.  Brown,  4  Blackf. 
(Ind.)   I2B. 

In  case  of  mistake  words  omitted  may  be 
supplied  (Walker  v.  Krebaum.  67  111.  262) 
and  in  case  of  misapeliing  the  indorsement 
may  be  corrected  (Leonard  v.  Wilson,  2  Cr. 
i.  M.  589,  3  L.  J,  Eich.  171,  4  Tyrw.  416). 

42.  Qeorgia. —  Vanzant  e.  Arnold,  31  Ga. 
210. 

Indiana. —  Henderson  v.  Ackelmire,  56  Ind. 
640. 

lotoa. —  Sears  v.  LtuitE,  47  Iowa  658.  Se« 
also  Coddington  Sav.  Bank  v.  Anderson, 
(Nebr.  1902)  39  N.  W.  787. 

ilichigan. —  Markey  v.  Corey,  108  Mich. 
184,  66  N.  W.  403,  62  Am.  St.  Rep.  608,  36 
L.  R.  A.  117. 

Minneaota. —  Maine  Trust,  etc.,  Co.  v.  But- 
ler. 45  Minn.  506,  48  N.  W.  333,  12  L.  R.  A. 
370. 

North  CaTolina. —  Davidson  c.  Powell,  114 
N.  C.  576,  19  S.  E.  601. 

/•eniMyluania.— Hall  V.  Toby,  110  Pa.  St. 
318.  1  Atl.  360. 

South  Ddfcola.— Merrill  v.  Hurley,  6  S.  D. 
502,  62  N.  W.  958.  56  Am.  St.  Rep.  659. 

Virginia. —  Citizens'  Nat.  Bank  p.  Walton, 
96  Va.  435,  31  S.  E.  890. 

England. —  Richards  v.  Frankum.  9  C.  ft  P. 
221,  38  E.  C.  Ij.  138,  an  assignment  contain- 
ing an  order  for  payment. 

Goad  as  transfer  bnt  not  is  contract  of  in- 
doisement. —  Other   cases   hold   such   assign- 

[VI,  C,  1,  fc  (n),  (B),  (2)] 


ment  to  be  a  transfer,  but  not  a  contract  of 
indorsement  on  the  indorser's  part 

Alabama. —  Hailey  c.  Falconer,  32  Ala.  536. 
an  indorsement  in  these  words  "  For  value  re- 
ceived ...  I  transfer  unto  John  P.  Hailey 
all  my  right  and  title  in  the  within  note,  lo 
be  enjoyed  in  the  same  manner  as  may  have 
been  by  me," 

Arhamat. —  Spencer  V.  Halpem,  62  Ark. 
695,  37  S.  W.  711,  36  h.  R.  A-  120. 

Indiana. —  Rowe  r.  Haines,  15  Ind.  445.  77 
Am.  Dec.  101,  holding  that  "  I  assign  the 
within  note  to  William  Martin,  to  secure  him 
as  security  to  T.  Nichols  "  ii  sufficient  to  ve$t 
the  title  to'the  note  in  the  person  first  nanirf, 
and  to  enable  him  to  transfer  the  note  to  an- 

IConsns.— Hatch  c.  Barrett,  34  Kan,  223.  8 
Pac.  129,  an  assignment  attes(«d  and  indor^ 
"  without  recourse  on  me,  either  in  law  or 

Kmtueky. — Cravens  v.  HopeoD,  4  Bibb  (Ky.l 
ESS,  holding  that  a  sealed  assignment  sad 
guaranty  indorsed  is  an  assignment  and  trans- 
fer but  not  an  indorsement. 

Michigan.-^  AnU»  v.  Yeomans,  39  SlicL 
171. 

United  States.— Dt  Hass  c.  Roberts,  59  Ftd. 
863,  under  Kansas  statute. 

An  asaiEnmeut  on  a  note  of  the  balucc 
dne,  a  part  having  been  paid  and  the  amount 
indorsed,  is  good.  Brotherton  r.  Street,  1^4 
Ind.  598,  24  N,  E.  1068;  Bamett  c.  Spenotr. 
4  Blackf.  (Ind.)  206;  Bledsoe  v.  Fisher,  i 
Bibb   (Ky.)  471. 

An  assignment  indorsed  on  the  note  ia  not 
a  guaranty,  although  the  note  is  overdue. 
Dixon  u.  Clayville,  44  Md.  673. 

43.  As  an  indorsement  signed  by  the  paiet. 
"  I  this  day  sold  and  delivered  to  Csthariw 
M.  Adams  tlie  within  note  (Adams  p.  Blethen, 
66  Me.  IS),  22  Am.  Rep.  547),  a  certificstt 
that  the  note  is  for  value  and  not  BubJMt  to 
defense  (Dunning  v.  Heller,  103  Pa.  St  i«S), 
and  prima  faoie  an  indorsement  by  the  p«j« 
in  the  words  "Assigned  to"  (Henderson  r. 
Ackelmire,  SB  Ind.  640)  ;  but  not  a  memo- 
randum as  to  the  maker'a  property  (Picker- 
ing 17.  Cording,  92  Ind.  306,  47  Am.  Rep.  145), 
a  memorandum  of  the  amount  remaining  due 
made  with  the  purpose  of  transferrinfr  the 
note  (Tucker  p.  Gentry,  93  Mo.  App.  655.  6' 
S.  W.  723),  a  memorandum  indorsed  sail 
signed  "  sold  half  of  this  note  to  T.  L,  Rop 
ers  "  ( Hathaway  ti.  Rogers,  1 12  Iowa  638.  U 
N,  W.  674),  the  word  "paid"  sUmped  1? 
the  payee  to  a  draft  on  its  pavment  by  tl* 
drawee  (Vogel  e.  Ball.  69  Tex.  604.  7  S.  ff- 
101)  or  a  printed  form  indorsed  and  tiguli 
on  a  draft  attached  to  a  bill  of  sale,  etstiri; 
the  delivery  of  the  goods  and  their  freedoB 
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pay  dftmagee  on  dishonor  atnonnts  to  indoraenient,*'  l)ut  not  tlie  giving  of  a  mere 
receipt."  It  is  not  cuatomary  to  date  an  indoi-sement**  or  to  add  the  words  "  or 
order  "  "  or  '•  value  received."  " 

(2)  GuAEANTY.  Wiiile  it  has  been  held  that  a  goarantj  ia  not  a  negotiation 
as  nnderetood  bj  the  law  merchant,**  other  eases  have  held  it  to  be  equivalent  to 
an  indorsement  "*  and  to  transfer  the  paper.*' 

If HuMMfa. —  Elgin  Citj  Banking  Co.  v. 
Zelch,  67  Minn.  41^7,  59  N.  W.  544,  an  order 
to  pay  and  guaranty  of  payment, 

Sehratlea.—  Pollard  r.  Huff,  44  Nebr.  892, 
63  N.  W.  68;  Buck  r.  Davenport  Sar.  Bank, 
2B  Nebr.  407,  45  N.  W.  776,  28  Am.  St.  Rep. 
382;  Weiti  p.  Wolfe,  28  Nebr.  500,  44  N.  W. 
486;  Helmer  v.  Commercial  Bank,  23  Nebr. 
474,  44  N.  W.  482;  Heard  r.  Dubuque  County 
Bank,  8  Nebr.  10,  30  Am.  Rep.  Sll. 

Nmo  York. —  Leggett  p.  Kaymond,  6  Hill 
(N.  y.)   C39. 

North  DaJcota, —  Dunham  v.  Peterson,  5 
N.  D.  414,  67  N.  W.  203,  67  Am.  St.  Kep. 
656,  36  L.  R.  A.  232. 

Oregon. —  Delsman  c.  Friedlander,  40  Or^. 
33,  66  Pnc.  297,  where  waiver  of  demand,  pro- 
test, and  notice  was  added. 

South  Oarolma. —  Barrett  v.  May,  2  Bailey 
(8.  C.)  1. 

rermont. —  Partridge     r.     Davis,     20    Vt. 


of  aalc  is  signed,  and'  draft  also  properly  in- 
dorsed "  (Gray  Tie,  etc.,  Co.  f.  Farmers' 
Bank,  22  Ky.  L.  Rep.  1333,  80  S.  W.  637). 

44.  Blakely  ■;.  Grant,  6  Mass.  3S6. 

45.  More  v.  Finger,  (Cal.  1S99)  5S  Fan. 
322;  Clark  P.  Whiting.  45  Conn.  149;  Mc- 
Coon  r.  Biggs,  2  HiU  (N.  Y.)   121. 

46.  Sanger  t*.  Sumner,  13  Ark.  280,  but 
the  Arkansas  statute  requires  assignments  to 
be  dated  and  raises  a  presumption  of  the  date 
most  favorable  to  the  assignor  if  no  date  is 
expressed. 

47.  L«avitt  r.  Putnem,  3  N.  Y.  494.  53 
Am.  Dec.  322  [revereiTi^  1  Sandf.  (N.  Y.) 
19B];  Hodgea  v.  Adams,  IS  Vt.  74,  46  Am. 
Dm.  IBl  1  Edie  r.  East  India  Co.,  2  Burr. 
121S,  1  W.  Bl.  295 ;  More  v.  Manning,  Comyns 
311;  Acheson  v.  Fountain,  1  Str.  657. 

48.  Snow  D.  Conant,  8  Vt.  301. 
48.  Edgerly    v.    Lawson,    170    Mass.    651, 

67  X.  E.  1020,  51  L.  R.  A.  432;  Belcher 
f.  Smith,  T  Cuah.  (Mass.)  462;  Tuttle 
r.  Bartholomew,  12  Mete.  (Mass.)  452; 
Taylor  p.  Binney,  7  Mass.  470;  Van  Der- 
^■e«r  v.  Wright,  6  Barb.  (N.  Y.)  547; 
Snevilv  c.  Ekel,  1  Watts  AS.  (Pa.).  203; 
New  York  Cent.  Trust  Co.  e.  Wyandotte  First 
Nat.  Bank,  101  U.  S.  08,  25  L.  ed.  876.  See 
also  Omaha  Nat.  Bank  c.  Walker,  2  McCrary 
|U.  S.)  565,  5  Fed.  399,  holding  that  where 
the  payee  indorses,  "  Tliia  note  is  transferred, 
and  the  collection  of  the  same  guarantied,  to 
the  holder,"  the  maker  can  make  any  defense 
that  could  have  been  made  to  a  suit  by  the 

6vBr«DtOT  not  liabls  as  assignor. —  A  guar- 
anty of  payment  indorsed  by  the  payee  does 
not  make  him  liable  as  an  assignor.  Ely  v. 
Bibb,  4  J.  J.  Marsh.   (Ky.)   71. 

BO.  Georgia. — Pattillo  v.  Alexander,  96  Oa. 
60,  22  8.  E.  646,  29  L.  R.  A.  616  (a  guaranty 
of  attorney's  fees,  "  if  this  note  has  to  be  col- 
lected by  law")  ;  Vanzant  v.  Arnold,  31  Oa. 
210  (a  guaranty  and  assignment). 

f [(inoM.— Judeon  c.  Oookwin,  37  HI.  286, 
a  guaranty  of  collection. 

Io^ea. —  Robinson  v.  I*ir,  31  Iowa  9,  a 
guaranty  with  waiver  of  demand  and  notice 
of  protest. 

jiansae. —  Kellogg  V.  Douglaas  County 
Bsnk.  5B  Kan.  43,  48  Pac.  587,  62  Am.  St 
Bep.  596. 

ifaine.— Williams  r.  Hagar,  50  Me.  9,  so 
as  to  entitle  the  indorser  to  the  benefit  of  an 
agreement  to  indemnify  for  indoraements. 

Momachusettg. — Upham  v.  Prince,  12  t/aas. 
14;  Blakely  0.  Grant,  6  Mass.  386. 

Miehigmi. —  Green  v.  Burrows,  47  Mich.  TO, 
10  S.  W.  HI. 
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Washington. —  Donnerberg  c.  Oppenheimer, 
15  Wash.  290,  46  Pac.  254. 

West  Virginia.- — National  Exch.  Bank  f. 
McEiflsh  Clay  Mfg.  Co.,  48  W.  Va,  406,  37 
S.  E.  641,  a  guaranty  and  waiver  of  pro- 
test. 

CofHKlo.— Walker  P.  C'Reilly,  7  U.  C.  L.  J. 
300,  where  the  expression  "  I  guarantee  the 
payment  of  the  within  "  placed  over  the  sig- 
nature of  the  payee,  was  held  to  be  an  in- 
dorsement. 

The  addition  of  an  express  guaranty  to  the 
ordei  to  pay  leaves  it  still  an  indorsement. 
Byera  v.  Bellan-Price  Invest.  Co.,  10  Colo. 
App.  74,  50  Pae.  368. 

61.  Oolarado. —  Byers  v.  Bellan-Price 
Invest  Co.,  10  Colo.  App.  74,  50  Pac.  388. 

Oonnectiout. —  Bissell  v.  Gowdy,  31  Conn. 
47. 

/iHnois.— Cliilds  c.  Davidson,  38  111.  437; 
Judson  V.  Gookwin,  37  111.  286;  Herring  o. 
Woodhull,  29  111.  02,  81  Am.  Dec.  296;  Heaton 
P.  Hulbert,  4  111.  480;  McPherson  Nat.  Bank 
P.  Velde,  49  111.  App.  21 ;  Packer  c.  Wetherell, 
44  III.  App.  OS. 

Maine. —  Myrick  v.  Hasey,  27  Me.  9,  45 
Am.  Dec.  5S3. 

Mattachagetta. —  Tuttle  p.  Bartholomew,  12 
Mete.  (Mass.)  452;  Blakely  r.  Grant,  6  Mass. 
386. 

Michigan.^  Phelps  p.  Church.  65  Mich.  231, 
32  N.  W.  30;  Russell  p.  Klink.  53  Mich.  161, 
18  N.  W.  827. 

Fermon(.— Benton  p.  Fletcher,  31  Vt.  418; 
Partridge  v.  Davis,  20  Vt.  409. 

'Washington. —  National  Bank  of  Commerco 
P.  Galland,  14  Wash.  602,  45  Pac.  35. 

An  indorsement  "I  asaign  and  guarantr 
the  payment "  passes  title  with  the  liability 
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(ni)  Strtkikq  Out  IndobSSMSNTS — (a.)  In  General.  Theliolder^of  com- 
merciaJ  paper  is  not  obliged  to  make  his  title  through  all  the  iudorsements  bnt 
canetrikeout  each  as  are  not  necessary  to  his  title;"  and  where  the  first  of  several 
indorsemente  is  in  blank,  a  holder  by  delivery  may  strike  out  all  intervening 
indoraementfl,  whether  general  or  special,  and  recover  against  the  payee  nndertlie 
blank  indorsement.'*  An  indorser  may  strike  ont  a  special  indorsement  to  cor- 
rect a  mistake  by  aubstitnting  a  rightful  indorsee"  or  in  order  to  effect  a  change 
of  intention  as  to  the  indorsee."  "Where  paper  bearing  tlie  payee's  indorse- 
ment is  foand  in  his  possession  it  is  presnmed  that  be  has  never  delivered  it  or 
that  it  has  been  retransferred  to  hiin  and  whether  such  indorsement  be  a  general " 


of  a  Kuanmtor.     Oraunis  v.  Miller,    1  AU. 
471;  Boodurant  v.  Bladen,  10  Ind.  160. 

52.  The  e<|ultBble  holdei  only  can  invest 
himaelf  with  title  in  this  way.  Moore  e. 
Maple,  25  111.  341.  It  cannot  be  done  by  one 
who  is  in  pobaessiOD  wrongfully,  auch  as  a 
thief.  ColBon  p.  Amot,  67  N.  Y.  253,  15  Am, 
Kep.  496.  Contra,  Montreal  Bank  v.  Bewar, 
6  III.  App.  294,  where  a  certificate  of  depoeit 
speciall;  indorsed  b;  the  payee  to  the  real 
depoBitor  whose  agent  he  waa,  was  afterward 
stolen  by  the  payee  and  his  own  indorsement 
erased.  In  this  case  the  principal  had  re- 
ceived part  payment  from  the  agent  as  for 
a  loan  and  estopped  himself  aa  against  the 

63.  Deale  v.  Krofft,  4  Cranch  C.  C.  (U.  8.) 
448,  7  Fed.  Cas.  No.  3,698  (without  impair- 
ing hia  right  to  recover  as  indorsee  against 
the  accepter)  ;  Home  p.  Semple,  3  McLean 
(U.  B.)  150,  12  Fed.  Caa.  No.  6,658  (with- 
out impairing  his  right  to  recover  against  the 
drawer)  ;  Neg.  Instr.  L.  I  79. 

But  where  all  the  Indoiaeineiita  have  bean 
averred  in  the  pleading  they  must  be  proved 
(Gaines  v.  Morris,  0  I^b.  (La.)  4)  and  such 
indorsements  should  not  be  struck  out  (Merz 
f.  Kaiser,  20  La.  Ann.  377). 

Restoi^g  eraaed  indorwineiit. —  Where  an 
indorsement  to  plaintiffs  as  agents  of  the 
drawers  was  erased  by  plaintllTs  after  its  aC' 
ceptance  and  the  accepters,  because  of  the 
erasure,  refused  payment  to  a  third  person 
who  held  the  bill,  plaintiffs  were  permitted  to 
restore  the  indorsement  (Nevins  v.  De  Grand, 
15  Moss,  436)  and  a  blank  indorsement  un- 
der which  the  holder  claims  may  be  restored, 
if  erased  by  mistake  (Friend  C.  Bowmar,  12 
La.  461). 

B4,  lUiTUiie. —  Giddings  e.  UcCumber,  SI 
111.  App.  373. 

Lotiisiana, —  Hill  e.  Buddington,  8  Bob. 
(La.)  US;  Gaines  c.  Morris.  0  Rob.  (La.)  4; 
Bullock  B.  Nally,  12  La.  819;  Dick  p.  Mas- 
well.  6  Mart.  N.  S.   (La.)   396. 

Ifew  York. —  Penti  v.  Winterbottom,  6  Den. 
(N.  Y.)  61;  Wfttervliet  Bank  t).  White,  1 
Den.   (N.  Y.)   608. 

Pennsylvania. —  Mitchell  u.  Fuller,  16  Pa. 
St.  266.  63  Am.  Dec.  694. 

Virginiti. —  Ritchie  v.  Moore,  6  Mnnf.  (Va.) 
388.  7  Am.  Dec.  688. 

UMled  States. —  Vanarsdale  v.  Hax,  107 
Fed.  878,  47  C.  C.  A.  31 ;  Stettinius  «.  Myer, 
4  Cranch  C.  C.  (0.  S.)  349.  22  Fed.  Gas.  No. 
13,385. 

[VI.  C.  1,  a.  (ni).  (A)] 
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See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
S  468. 

Without  a  piavious  blank  indorMment  he 
cannot  strike  out  tlie  woida  of  a  ^edal  in- 
doiaement  to  a  person  named  so  as  to  coih 
vert  it  into  a  blank  indorsement,  altbougb 
after  bringing  the  action  he  obtains  such  per- 
son's indorsement  to  himself,  because  he  can 
only  recover  in  that  action  according  to  his 
right  of  action  at  the .  commencement  of  his 
suit.  U.  S.  Bank  v.  Moore,  3  Cranch  C.  C 
(U.  8.)  330,  2  Fed.  Cas.  No.  830. 

Time  for  atrildng  ont. —  If  an  indoraement 
can  be  struck  out  it  may  be  done  at  the  Ir'itl 
of  the  action.  Hill  v.  Buddington,  8  Rob. 
(La.)  119;  Gaines  c.  Morris.  6  Rob.  (L<Lt  4. 
And  see  iB/ra,  VI,  C,  J,  a,  (lU),  (B),  note  61. 

65.  Thus  if  the  indorsement  to  a  cashier  ii 
intended  for  the  bonk  the  bank  may  strike 
out  the  cashier's  name  in  the  special  indorse- 
ment and  insert  its  own.  Union  Bank  r.  Cam 
2  Humphr.  (Tenu.)  345.  But  he  cannot  bj 
erasure  change  a  special  indorsement  to  him- 
self by  striking  out  his  own  name  and  in- 
serting the  name  of  his  transferee.  Grimes 
p.  Piersol,  25  Ind.  246.  Nor  can  he  by  chang- 
ing a  special  indorsement  to  himself  to  an  in- 
dorsement in  blank  alter  the  title  by  whidi 
he  holds  the  paper.  Minor  p.  Bewick,  56  Micb. 
491,  22  N.  W.  18. 

fi6.'  He  may  even  erase  another  name  and 
insert  his  own  in  a  special  indorsement  for 
collection  under  the  authority  of  a  separate 
assignment  to  himself  by  the  indorser  (llor- 
ris  V.  Poillon,  60  Ala.  403),  but  he  cannot 
do  so  without  special  authority  (Porter  r. 
Cushmon,  19  III,  572).  So  where  a  person's 
name  had  been  filled  in  a  blank  indorsenwnt 
to  enable  such  person  to  bring  suit  and  ira) 
afterward  struelc  out  by  the  holder  who  de- 
cided to  sue  in  his  own  name  (Sawyer  c 
Patterson,  11  Ala.  623)  and  where  he  had 
filled  up  a  blank  indorsement  to  a  particular 
person  merely  for  the  purpose  of  collection, 
and  the  agent  returned  the  note  with  the  pro- 
test, the  owner  was  allowed  to  strike  out  the 
special  indorsement,  and  make  it  payable  to 
fajmaelf,  so  as  to  bring  the  action  in  his  own 
name  against  the  indorser  (Utica  Bank  r. 
Smith,  18  Johns.   (N.  Y.)   230). 

67.  McCormick  p.  Eckland,  II  Ind.  2M: 
Texas  Land,  etc.,  Co.  v.  Carroll,  03  Tec  4S 
(non-negotiable  paper). 


D,8ilizedb,G00gle 


COMMERCIAL  PAPER  [7  Cye.]    797 

or  a  special"  one,  it  has  been  held  that    the  payee  may  strike  ont  such 
indorsement. 

(b)  Where  Retramferred  to  Former  H<Mer.  Where  tlie  indorser  of  a  bill 
afterward  becomes  tlie  holder  by  retracefer,  he  may  strike  out  all  indorsements 
Bnbsequent  to  his  own,  whether  special  or  not,"  althongh  he  need  not  prove  the 
intervening  title  back  to  himself."'  When  the  paper  retnnis  to  the  poseession  of 
such  an  indorser  lie  may  strike  ont  his  own  indorsement"  or  he  may  hold  the 
paper  withont  striking  ont  his  own  indorsement,  and  his  title  to  it  will  be  shown 


58.  Mendenhall  t>.  Banks,  IS  Ind.  284; 
Cooper  V.  Cooper,  14  La.  Aun.  S65.  Contra, 
Sftter  «.  Hendershott,  Morr.  (Iowb.)  118; 
Wood  V.  McClHurin,  2  Brev.  (S.  G.)  377; 
Craig  e.  Brown,  Pet.  C.  C.  (U.  8.)  171,  6  Fed, 
Cm.  No.  3,327. 

SS.  Ccmnticfioul. — Bond  v.  StorrB,  13  Conn. 
412,  special. 

/tlinoia.—  Palmer  e.  Gardiner,  77  111.  143, 
blank. 

loica. —  Jonea  V.  Berr^hill,  26  Iowa  289; 
Pilmer  v.  Dea  Moinea  Branch  Stat«  Bank,  19 
Iowa  112. 

LouMona. —  Squier  v.  Stockton,  6  I*.  Ann. 
120,  52  Am.  Dec.  683  (special) ;  Hebimrd  e. 
Bollenhagen,  D  Rob.  (La.)  166  (special)  ; 
Gordon  v.  Nelson,  16  la.  321  (special)  ;  Huie 
c.  Bailejr,  16  Ia.  213,  36  Am.  Dee.  214  (spe- 
cial);  Hill  V.  Holmes,  12  La.  90   (special). 

Uychigan. —  Reading  v.  Beardaley,  41  Mich. 
123,  1  N.  W.  906,  special. 

Heie  York. —  Watervliet  Bank  P.  White,  1 
Den.   (N.  Y.)    608,  special. 

A'wJfc  Carolina. —  French  p.  Bamer,  23 
N.  C.  219,  special. 

Oregon. —  Spreckeh,  etc.,  Co.  a.  Bender,  30 
Oreg.  677,  4a  Pac.  413.       ■ 

Tennettee. —  Smith  o.  McManue,  7  Yera. 
(Ttnn.)  477,  27  Am.  Dec.  SIB. 

r^MH.— Collins  t.  Panhandle  Nat.  Bank, 
TG  Ter.  264,  11  8.  W.  1063  (special)  ;  Texas 
Land,  etc,  Co.  V.  Carroll,  63  Ter,  48, 

VniteA  Btateg.—  Dugan  d.  U.  S.,  3  Wheat. 
(U.  S.)  172,  4  L.  ed.  362;  U.  8.  p.  Barker, 
1  Paine  (U.  S.)   156,  24  Fed.  Gas.  No.  14,517. 

See  also  infra,  XIV,  G  18  Cyc]  ;  and  7 
Cent.  Dig.  tit.  "  Bills  and  Notes,"  |  468. 

Time  ^i  atilldns  ont. —  This  may  be  dons 
even  at  tiie  time  of  trial.  Bullock  v.  Nail;', 
12  La.  619;  Oneale  C.  Beall,  2  Cranch  C.  C. 
5G9,  18  Fed.  Gas.  No.  !0,613;  Conant  P.  Wills, 
I  McLean  (U.  S.)  427,  6  Fed.  Caa.  No.  3,067 
(special}. 

60.  Earbee  c.  Wolfe,  9  Port  (Ala.)  360; 
Naglee  P.  Ljrman,  14  Cal.  450.  Such  holder 
requires  neither  re  indorsement  nor  receipt 
(Dugan  P.  U.  S.,  3  Wheat.  (U.  S.)  172,  4 
L  ed.  302;  Cot  p,  Simms,  1  Cranch  C.  C, 
lU.  S.)  238.  6  Fed.  Gas.  No.  3,306),  but  is 
prima  facie  entitled  to  recover,  notwithstand- 
ing subsequent  special  indorsements  (  Bond  v. 
Stens,  13  Conn,  412)  and  although  his  own 
and  BDbseqnent  indorsements  have  not  been 
struck   out    (Palmer    v.    Gardiner,    77    111. 

143). 

-Pidcett  V.  Stewart,  12  Ala. 


Conneeliout. —  Bond    t>.    Storrs,    13    Conn. 


rUinote.— Palmer  P.  Oardiner,  77  111.  143; 
Blchards  v.  Darst,  El  Til,  140. 

Indiana.— Williams  p.  Potter,  72  Ind.  354. 

Iowa. —  Pilmcr  p.  Des  Mcrines  Branch  State 
Bank,  19  Iowa  112,  holding  that  after  eras- 
ing his  indorsement  be  may  recover  without 
firoving  that  he  had  taken  up  the  draft  on 
its  being  protested. 

KentMck]/. —  Caldwell  p.  Evans,  6  Bush 
(Ky.)  380,  96  Am.  Dec.  35S;  Clark  p. 
Schwing,  I  Dana  (Ky.)  333;  Bell  v.  More- 
head,  3  A.  K.  Marsh.   (Ky.)    I6S. 

Lavisiana, —  Merx  p.  Kaiser,  20  Ia.  Ann. 
377;  Hebrard  v.  Bollenhagen,  9  Rob.  (La.) 
166;  Gordon  p.  Nelson,  16  La.  321;  Huie  e. 
Bailey,  16  La.  213,  36  Am.  Dec.  214;  Banks 
0.  Brander,  13  La.  274. 

Miatiatippi. —  McLemore  v.  Hawkins,  44 
Misa.  716,  where  he  accompanied  the  transfer 
with  a  trust  which  has  failed  or  has  bem 
accomplished  and  the  paper  has  been  returned 

Oregon. —  Spreckels,  etc,  Co.  v.  Bender,  30 
Oreg.  577,  48  Pac.  418. 

Texat. —  Collins  p.  Panhandle  Nat.  Bank, 
76  Tex.  254,  11  S.  W.  1053. 

United  States.— Caaant  P.  Wills,  1  McLean 
(U.  8.)  427,  6  Fed.  Gas.  No.  3,087;  U.  S.  P. 
Barker,  1  Paine  (U.  S.)  156,  24  Fed,  Gas. 
No,  14,517;  Neederer  r.  Barber,  17  Fed.  Gas. 
No.  10,070. 

England. —  Low  P.  Gopestake,  3  C.  ft  P. 
300,  14  E.  C.  L.  578. 

See  also  infra,  XIV,  C  [S  Cyc], 

Bat  in  an  action  by  the  payee  of  a  note  for 
the  nae  of  another,  plainti^  cannot  be  al- 
lowed to  Htrilce  out  the  special  indorsement 
to  such  other  with  a  view  to  show  himself 
the  l^al  owner,  Langham  p,  Lebarge,  6  Mo. 
355. 

Time  for  striking  out. —  He  may  strike  out 
his  indorsement  at  the  trial  of  the  action 
(Bond  P.  Storrs,  13  Conn.  412;  Sweet  i:  Gar- 
wood, 88  III.  407;  Parks  v.  Brown,  10  III, 
454;  Banks  t>.  Brander,  13  La.  274;  Baker  p. 
Montgomery,  4  Mart.  (La.)  90;  Bowles  P. 
Wright,  34  Miss.  409;  Craig  r.  Brown,  Pet. 
C.  C.  (U.  S.)  171,  6  Fed.  Cas.  No.  3,327; 
Theed  P.  Lovell,  2  Str.  1103),  after  it  has 
been  offered  iu  evidence  to  the  jury  and  ob- 
jected to  on  account  of  such  indorsement 
(Blue  r.  Russell,  3  Cranch  C.  C.  (U,  S.)  102, 
3  Fed.  Cob.  No,  1,608),  or  after  the  close  of 
the  trial  (Huie  K.  Bailey,  10  La.  213,  35  Am. 
Dee.  217).  and  judgment  will  not  be  arrested 
because  plaintiff's  blank  indorsement  was  not 
struck  out  at  the  trial  (Vowell  e.  Alexander, 
1  Cranch  C.  C.  (U.  8.)  33,  26  Fed.  Caa.  No. 
17,017). 

[VI,  C.  1,  a,  (m),  (a)] 
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presumptively  by  liia  poasessioQ."  If  the  holder  has  indorsed  the  note  for  coHec- 
tioii  he  may  in  Uke  manner  Btrike  out  his  own  indorsement  when  the  pamr 
i-eturns  to  liis  possession,"  or  he  may  strike  out  Lis  own  indorsement  as  collat- 
eral." On  tlie  other  hand  he  may  leave  uncanceled  special  indorsements  followinv 
his  own  indorsement.^  He  mnst,  however,  it  is  said,  strike  out  his  own  special 
indorsement  to  another  to  entitle  him  to  recover  on  the  paper  in  liis  own  name* 
hut  where  a  bill  has  a  restrictive  indorsement  "  for  collection  for  acconnt "  the 
holder  cannot  strike  it  out  without  discharging  the  drawer  by  the  alteration." 

(c)  Effect  of  Striking  Out     If  an  indorsement  is  stricken  out  by  the  holder 
intentionally  it  discharges  the  indorser  whose  name  is  stricken  otit*^  and  all 


S2.  IlHnoia. —  Eendernon  P.  Dtviwon,  157 
III.  379,  41  N.  E.  660;  Best  D.  Nokomis  Nat, 
Bank,  76  111.  60a;  Briuklej  v.  Going,  1  III. 
36T. 

Indiana. —  Wulschner  c.  Sells,  87  Ind.  71; 
Mendcnhall  v.  BankB,  IS  Ind.  2S4i  Tbompsoa 
r.  Coquillard,  3  Blackf.  (Ind.)  437. 

[oica. —  Scott  P.  Wejtd,  4  Greene    (lom) 


112. 


Gerbeau,    6    Mart. 


Louisiana. —  Perry 
N.  S.   (La.)   14. 

ifatne.— .Thornton  v.  Moody,  11  Me.  263. 

Temietaee. —  Smith  v.  McManuB,  7  Yerg. 
(Tenn.)  477,  27  Am.  Dec.  619. 

Teasw.—  Hansborough  v.  Towm,  1  Tex.  68. 

See  also  infra,  XIV,  C  [B  Cyc]. 

In  anch  case  he  need  not  ahow  any  Tetrani- 
fer  to  himaelf,  but  may  recover  notwithatand- 
ing  the  indorsement. 

Conn^ticut. —  Bond  V.  Storrs,  13  Coon. 
412. 

Georgia. —  Habersham  v.  Lehman,  63  Qa. 
380. 

Kentucky. —  Bell  v.  Morehead,  3  A.  E. 
Marsh.   (Kj.)    158. 

Louisiana. —  Hers  p.  Kaiser,  20  La.  Ann. 
377;  Cooper  o.  Cooper,  14  La,  Ann,  6SS; 
Squier  v.  Stockton,  6  Ia.  Ann.  120,  62  Am. 
Dec.  SS3;  Hill  v.  Holmes,  12  La.  96;  Mourain 
e.  Devall.  12  La.  63.  But  see  Hart  V.  Windle, 
16  La.  205. 

Michigan. —  Atkinson  p.  Weidner,  79  Mich, 
675,  44  N.  W.   1042. 

New  York, —  Chautauqua  County  Bank  V. 
Davia,  21  Wend.   (N.  Y.)   684. 

See  also  infra,  XIV,  C  [8  Cyc.]. 

63.  /iiinoie.— Fftwsett  p.  U.  S.  National 
L.  Ins.  Co.,  07  111.  II,  37  Am.  Rep.  95;  Sweet 
p.  Garwood,  88  111.  407;  Pieury  v.  Tufts,  26 
III,  App.   101. 

Uaaaachaselta, —  Nevins  p.  De  Grand,  16 
Mass.  436. 

Miehigan. —  Reading  P.  Beardsl^,  41  Mich. 
123,   1   N.  W.  965. 

New  HompsAirc.— Witberell  v.  Ela,  42 
N.  H.  295. 

New  York. —  Watervliet  Bank  v.  White,  1 
Den.  (N,  Y.)  808;  Dollfns  v.  Prosch,  1  Den. 
(N.  Y.)  387  (holding  that  be  may  strike  out 
his  own  special  indorsement  without  showing 
that  it  was  for  collection)  ;  Manhattan  Co. 
p.  Reynolda.  2  Hill  (N.  Y.)  140;  Chautauqua 
County  Bank  v.  Davis.  21  Wend.  (N.  Y.)  584. 

Pennsylvania, —  Marr  V.  Sloan,  1  Wkly. 
Notes  Cas.   (Pa.)  601. 

re«n!.— Bradley  v.  Owsley,  74  Tex.  «»,  11 
S.  W.  1062. 

[VI,  C  1.  a.  (m),  (b)] 


United  Btatet.—  Caasel  r.  Dows,  1  Blatchf . 
(U.  S.)  336,  6  Fed.  Caa.  No.  2,502,  1  Liv.  L 
Mag.  193;  Greenhough  p.  Keyworth,  2  Htvw. 
t  E.  (U.  a)  »,  30  Fed.  Oaa.  No.  18,299; 
Leavitt  p.  Cowlee,  2  McLean  (U.  S.)  491,  IS 
Fed.  Cas.  No.  8,171.  On  resuming  posscssioB 
be  is  remitted  to  his  original  rights,  notnilh- 
standing  the  indorsement,  and  may  recorer 
thereon,  or  he  may  surrender  it  and  sue  on 
the  original  consideration.  Lyman  r.  U.  S. 
Bank,  12  How.   (U.  S.)   225,  13  L.  ed.  99S. 

England. —  Dehers  p.  Harriot,  1  Show.  1S3. 

Whera  the  holder  nndei  ■  blank  indone- 
ment  haa  filled  it  apedally  to  an  agent  for 
collection  and  the  note  is  returned  to  him 
after  dishonor,  he  may  strike  out  the  spenat 
indoreement  and  claim  under  the  blank  in- 
dorsement. Utica  Bank  P.  Smith,  IS  Johng. 
(N.  Y.)  230. 

The  holder's  {■doiaement  for  coUectioti  mar 
be  Stmck  out  at  the  trial,  or  even  aftermrd 
on  motion  at  bar  for  a  new  trial.  Manhattaa 
Co.  ».  Reynolds,  2  Hill  (N.  Y.)  140;  Cassfl 
p.  Dows,  1  Blatchf.  (U.  S.)  335,  6  Fed.  Cw. 
No.  2,502,  I  Liv.  L.  Mag.  193  (at  the  trial). 
Conlra,  Craig  v.  Brown.  Pet  C.  C.   (U.  S.) 

171,  6  Ped.  Cas.  No.  3,327. 

64.  McLemore  P.  Hawkins,  46  Miss.  715; 
Swenson  P.  Heidenheimer,  (Tex.  Civ.  App. 
1809)   52  S.  W.  989. 

es.  Where  a  person  who  indorses  a  bill  to 
another,  either  for  VHlue  or  for  pnrposn 
of  collection,  comes  again  into  poasessim 
thereof,  be  is  to  be  regarded  as  tne  holder 
and  proprietor  of  such  bill,  and  as  aucfa  en* 
titled  to  recover  thereon,  although  there  mij' 
be  one  or  more  indorsements  in  full  sntee- 
quent  to  the  indorsement  to  him.  Living- 
ston, ,J.,  in  Dugan  p.  U.  S.,  3  Wheat.  (U.  S.l 

172,  4  L.  ed.  382. 

66.  See  infra,  XIV,  C   [B  (3yc.J. 

67.  Mechanics'  Bank  r.  Valley  Paridiig 
Co.,  4  Mo.  App.  200.  But  if  the  holder,  aftft 
indorsing  "  for  discount  and  credit  of  him- 
self," takes  the  note  out  of  the  bank  ni 
transfers  it  himself  without  striking  out  tlie 
restrictive  indorsement  it  will  transfer  tit 
title.  Oliphant  v.  Vannest.  58  N.  J.  L.  IK, 
33   \tl    3S2 

68.  Smith  p.  Mcl*an,  4  N.  C.  609.  7  Am. 
Dec.  693;  Fairclough  v.  Pavia,  2  C.  L  R. 
1099,  9  Bxch.  690,  23  L.  J.  Bxcb.  215;  Vtg- 
Instr.  L.  (  78. 

Wliere  stmck  out  by  mlatake  this  is  not 
80.  Wilkinson  v.  Johnson,  3  B.  4  C.  4S8,  5 
D.  ft  R.  403,  3  L  J.  K.  B.  O.  S.  68,  10  £. 
C.  L.  198. 
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eiihseqaent  parties  who  are  entitled  to  look  to  sucli  indoreer  for  payment,"  and 
the  holder  cannot  avail  liimself  of  the  indorser's  title  and  claim  under  it,™  One 
Avlio  erases  an  indorsement  must  avoid  injuring  the  socimty  by  giving  it  a 
suspicious  appearance,  and  any  erasure,  especially  if  tlie  bill  is  payable  on 
tltiitiand,  unts  the  purchaser  upon  inquiry." 

(iv)  Alteration  op  Indorsemskt.  The  right  to  strike  out  indorsements 
dDes  not  include  in  general  the  right  to  alter  a  special  indorsement  In-  striking 
out  the  name  of  the  special  indorser  and  inserting  the  holder's  name,'™  and  sncu 
an  act  will  amount  to  a  material  alteration  and  discharge  the  special  indorser.'* 

(v)  Revocation  OF  Indorsement.  Until  delivery  to  a  bona  fide  holder  an 
indorsement  is  revocable.'" 

b.  Blank  Indopsement  —  (i)  FoRii.  An  indorsement  in  blank  specifies  no 
indorsee"  and  consists  in  general  mirely  of  the  signature  of  the  indorser  written 
on  the  back  of  the  instrument" 

(ii)  IfATUBS  AND  EFFECT.  Such  indorsement  makes  the  instrument  payable 
to   bearer  and  as  snch  transferable  by  delivery,"  although  the  indoraer  in  blank 


er.  N(¥r.  lastr.  L.  \  7S. 

70.  Minor  v.  Bewick,  55  Mich.  491,  22 
K.  W.  12;  Bartlett  b.  Benson,  3  D.  4  L.  274, 
15   L.  J.  Exch.  23,  14  M.  &  W.  733. 

•71.  Gftscoyne  v.  Smitli,  M'Clel.  &  Y.  338. 
If  the  action  is  brought  by  the  payee,  and  be 
ja  in  poBseasion  of  the  paper,  the  erasure  maj 
be  presumed  to  have  been  properly  made. 
Ooddard  v.  Cunningham,  6  Iowa  400. 

72.  Unless  he  is  the  equitable  owner  (Por- 
ter r.  CuBhman,  1»  111.  g72)  or  holds  by  a 
sepantte  assignment  (Morris  v.  Poillon,  60 
Ala.  403).  If,  however,  the  holder  has  mode 
a  prior  blank  indorsement  special  by  filling 
it  for  the  purpose  of  collection,  he  may  af- 
terward strike  out  the  name  of  such  special 
indorsee  and  insert  his  own.  Utica  Bank  c. 
Smith,  18  Johns.   (N.  Y.)   230. 

73.  Qrimes  v.  Pieraol,  26  Ind.  240. 

74.  Dogan  v.  Dubois,  8  Rich,  Eq.  (S.  C.) 
85;  State  Bank  e.  Johnson,  1  Swtin  (Tenn.) 
217:  Berkeley  e.  Tinsley,  88  Va,  1001,  14 
S.  E.  642;  Bills  Exch.  Act,  {  21. 

75.  Neg.  Instr.  L.  t   04;   Bills  Exch.  Act. 

76.  Lambert  r.  Pack,  1  Salk.  127.  Sea 
ftlso  Neg.  Instr.  L.  }  61;  Bills  Exch.  Act, 
B  32. 

It  may  conriot  of  mote,  however,  than  the 
mere  signature. 

Alabama. — Kennon  V.  McRea,  7  Port.  (Ala.) 
ITS,  "  I  endorse  the  within  note."     ' 

Illinois. —  Mclntire  c.  Preston,  10  111.  48, 
48  Am.  Dec.  321,  "without  recourse." 

/omo.-- Geneser  v.  Wissner,  09  Iowa  119, 
28  N,  W.  471,  holding  that  a  blank  indorse- 
ment may  contain  a  waiver  of  demand  and 
notice  written  above  the  signature. 

llaine. — ^Adams  p.  Smith,  35  Me.  324,  "  Pay 
to  the  Bank  on  account  of  the  Protec- 
tion Ins.  Company  of  New  Jersey." 

North  Carolina. —  French  r.  Barney,  23 
N.  C.  219,  "without  recourse." 

WiseoTtsin. —  Lyon  e.  Ewings,  17  Wis.  01, 
"  without  recourse." 

77.  Alabama. —  Carter  o.  Lehman,  00  Ala, 
126,  7  So,  738. 

ArkatMOt. —  Martin  v.  Warren,  11  Ark.  286. 


California. —  Storch  v.  McCain,  85  Cal.  304, 
24  Pac.  630;  Curtis  v.  Sprogue,  61  Cal.  230; 
Poorman  c.  Mills,  36  Cal.  118,  95  Am.  Dec. 
90   (certificate  of  deposit). 

Georgia. —  Heard  P.  De  Loach,  105  Ga.  600, 
30  S.  E.  940. 

JHinota.— ■  Wooley  c.  Lyon,  117  III.  244,  6 
N.  E.  885.  67  Am.  Rep.  867 ;  Morris  c.  Pres- 
ton, 93  111.  215:  Palmer  v.  Marshall,  60  III. 
289;  Wilder  t:  De  Wolf,  24  III.  190. 

Indiana.^  Grimes  v.  Piersol,  25  Ind.  240. 

Kentuok]f. — Caruth  r.  Thompson,  16  B.  Mon. 
(Ky.)   672,  63  Am.  Dec.  550. 

lioui*iona. —  Scionneaux  t>.  Waguespack,  32 
La.  Ann.  283;  Skolfleld  v.  Rhodes,  10  Rob. 
(La.)  128;  Hill  v.  Buddington.  8  Rob.  (I.«.) 
119;  Gaines  r,  Morris,  6  Rob.  (La.)  4;  Fitz- 
williams  v.  Wilcos,  2  Rob.  (La.)  303;  Bos- 
well  e.  Zender,  13  I^a.  308;  Denton  c.  Duples- 
sis,  12  La.  83 :  Banks  r.  Eastin,  3  Mart.  N.  S. 
(La.)  201 ;  Allard  c.  Ganushau,  4  Mart,  ila.) 
662. 

i/utne.— McDonald  v.  Bailey,  14  Me.  101, 
although  preceded  by  the  words  "eventually 
accountable." 

Margland. —  Lucas  r.  Byrne,  35  Md.  485. 

Maanachutetta. —  Lindsay  t.  Chase.  104 
Mass.  2S3;   Little   t.  Obrien,  9  Mass.  423. 

ifichi^an. —  Howry  c.  Eppinger,  34  Mich. 
29, 

JfiMouri. —  Fitzgerald  n.  Barker,  85  Mo. 
13;  International  Bank  v.  German  Bank,  71 
Mo.  183,  30  Am.  Rep.  468  (certificate  of  de- 
posit) ;  Jacoby  V.  Ross,  12  Mo.  App.  677. 

Nebraaka. —  Everett  n.  Tidball,  34  Nebr, 
803,  52  N.  W.  816. 

Me(cico. —  Herlow  c.  Orman,  3  N.  M.  471,  0 
Pac.   B36. 

NeiD  York.^  Beall  p.  General  Electric  Co., 
16  Misc.  (N.  Y.)  611,  38  N.  Y.  Suppl.  527,  73 
N.   Y.    St.    604,    an   accommodation    indorse- 

North  Caroiino.— Hubbard  r.  WiUiamHon, 
26  N.  C.  266;  French  v.  Barney,  23  N.  C.  219. 

Ohio. —  McCoy  c.  Hornbrook,  7  Ohio  Dec, 
(Reprint)  143,  1  Cine,  L.  Bui.  170. 

Tennessee. —  Woodson  v.  Gordon,  Peck 
(Tenn.)  106,  U  Am.  Dec  743,  holding  that 
[TI,  C.  1.  ^,  (n)] 
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was  himself  a  special  indorsee." 
it  may  be  afterward  indorsed."' 


No  further  indorsement  is  necessary ,"  althouglL 
Snch  indorsement  is  itself  equivalent  to  a  hil)  of 


exchange  payable  to  bearer,  althongh  the  blank  indorsement  is  afterward  fol- 
lowed by  other  special  indorsement.^  An  indorsement  in  blank  is  either  a  trant 
fer  or  a  power  to  collect  the  paper  according  to  circumstances."     If  given  to  an 

Vsto  TorA:.—  Waterrliet  Ba,nk  e.  White,  ) 
Den.  (N.  ¥.)  606. 

Vortit  Carolina. —  French  o.  Bame;,  SZ 
N,  C.  219. 

Fennaglvania.—  Eand  c.  Dovey,  83  Pa.  St 
280  (bolding  this  to  be  so  under  a  blank  in- 
dorsement  by  tbe  paj'ee,  in  disr^ard  of  i 
sealed  indorsement  above  him  by  a  corpora- 
tion  which  was  not  a  party  to  the  noU) ; 
Mitehetl  v.  Fuller,  16  Pa.  St.  268,  53  Am. 
Dec.  694;  Bailey  c.  Amutrong,  4  Wkly.  Nota 
C«a.  (Fa.)  381  (holding  that  *  special  in- 
doraement  on  a  promissor;  note,  indorsing  it 
over  to  a  particular  person  for  collection.  doM 
not  restrict  tbe  effect  of  a  previous  blank  in- 
dorsement) . 

England. —  Peacock  u.  Rhodes,  Dongl.  611; 
Smith  D.  Clarke,  1  Eap.  180,  Peake  £25; 
Walker  r.  McDonald,  2  Exch.  627,  17  U  J. 
i^ich.  377. 

Contra,  in  Texas,  where  a  special  indorw- 
ment  restricts  further  transfer  by  delircrr 
under  earlier  blank  indorsements.  Johnui 
V.  Mitchell.  50  Tex.  212,  32  Am.  Rep.  602. 

Tbe  Negotiable  Inatrtunents  Law,  gectim 
70,  prcvides  that  "  where  an  instrument,  pli- 
able to  bearer.  Is  indorsed  specially,  it  niiT 
nevertheless  be  further  n^otiated  by  delJT- 
ery;  but  the  person  indorsing  specially  ia 
liable  as  indoraer  to  only  such  holdere  m 
make  title  through  his  indorsement." 

Ifon-negotUblc  paper. —  This  is  true  iIm 
of  a  blank  indorsement  ot  non-negotitble 
paper. 

C'onneeltcKt. —  Ca«t1e  e.   Caudee,  Ifi  Conn. 


Texas. —  Johnson  e.  Mitchell,  60  Tex.  212, 
32  Am.  Rep.  602  (holding  that  even  a  note 
payable  to  a  person  named  "  or  bearer  "  and 
requiring  the  indorsement  of  the  person  named 
is  transferable  by  delivery  after  it  has  been 
indorsed  in  blank  by  him)  j  Greneaux  f. 
Wheeler,  6  Tex.  516. 

Vermont.—  Sawyer  e.  White,   18  Vt.  40. 

See  alBo  Neg.  Instr.  L.  I  64;  BiUs  Exch. 
Act,  {  34. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  600. 

Wbeie  a  note  indoraed  in  bUok  returns  by 
redelivery  to  the  indoraei  it  may  be  further 
transferred  by  him  by  delivery. 

Arkantaa. — Martin  i>.  Warren,  II  Ark.  286. 

Illinois. —  Humphreyville  v.  Culver,  73  111. 
485. 

Loititiana. —  Men  r.  Eaiser,  20  La.  Ann. 
377;  Sprigg  c.  Cuny,  7  Mart,  N.  8.  (La.)  263. 

Masiaehu»ell». — Emerson  v.  Cutte,  12  Mass. 
78. 

United  State*.— Lyman  t>.  U.  8.  Bank,  12 
Uow.   (U.  S.)  226,  13  L.  ed.  965. 

7S.  Heard  v.  De  Loach,  105  Qa.  600,  30 
S.  E.  040. 

7e.  Arkansaa. —  Martin  P.  Warren,  U  AA. 
283. 

/IltHoti.—  Palmer  v.  Marshall,  60  HI.  289. 

Louisiana. —  Hunt  e.  Stone,  10  I«.  Ann. 
B26;  Banks  v.  Eaatin,  3  Mart  N.  S.  (!«.) 
£01. 

J/aine.— McDonald  v.  Bailey,  14  Me.  101. 

Massachusetts. —  Lindsay  v.  Chaae,  104 
Mass.  253. 

Michigan. — ^Marskey  v,  Turner,  81  Wiwh, 
02,  45  N.  W.  644. 

if usourt.— Loctiance  v.  Loeblein,  16  Mo. 
App.  460. 

fnyland.— Smith  c.  Clark,  1  £ep.  180,-Feake 
225. 

80.  Melton  r.  Gibson,  07  Ind.  168. 

Sight  of  holder  under  blank  indoraement 
to  sue  in  hia  own  name  see  infra,  XIV,  C 
(8  CycJ. 

Party  in  interest. —  The  hearer  under  a 
blank  indorsement  need  not  prove  himself  to 
be  the  beneficial  owner,  if  no  substantial  de- 
fense is  set  up  against  tbe  paper.  Seion- 
neaux  r.  Waguespack,  32  La.  Ann.  2S3. 

81.  California.—  Curtu  c.  Sprsgue,  61  Cal. 
239. 

Qeorgia. —  Habersham  P.  Lehman,  63  Ga. 
360. 

Illinois. —  Palmer  c.  Gardiner,  77  III.  143. 

Louisiana. —  Squier  v.  Stockton,  6  La.  Ann. 
120,  62  Am.  Dec.  583;  Hebrard  r.  Bollen- 
haRen.  9  Rob.  (La.)  IBS;  Hill  v.  Buddington, 
8  Rob.  (La.)  110;  Gaines  t:  MorrU,  6  Rob. 
(La,)  4;  Hill  r.  Holmes,  12  La.  86. 


[VI.  C  I.  b,  (n)] 


223. 

lotDo.-  Billingham  v.  Bryan,  10  Iowa  317. 

IftMourt.— Kunts  v.  Tempel,  48  Mo.  71, 

VcnrwHil.— Aldia  f.  Johnson,  1  Vt.  136. 

£n;Iand.~' Matthews  v.  Bloxeome,  10  Jar. 
N.  S.  988,  33  L.  J.  Q.  B.  200,  10  L.  T.  Rep. 
N.  S.  416,  12  Wkly.  Rep.  796;  Taasell  c 
Lewis,  1  Ld.  Raym.  743. 

82.  Armstrong  v.  Boyertown  Nat.  Bank, 
11  Ky.  L.  Rep.  BO  (holding  that,  as  betmoi 
the  parties,  the  fact  that  tbe  indorsement  of 
a  draft  is  in  blank  does  not  vest  the  indorgea 
with  the  absolute  title  to  tbe  paper  and  that 
it  may  be  shown  by  parol  that  ttie  draft  wM 
received  for  collection);  Rees  r.  Conococfaeagne 
Bank,  6  Rand.  (Va.)  329,  16  Am.  Dec  7£S. 

Indorsee'!  intention  la  shown  by  hia  choin 
of  the  form  of  action,  e.  g.,  as  a  power  to  col- 
lect—  by  suit  in  the  indoi«er's  name  (Clarlt 
V.  Piggott,  12  Mod.  193,  1  Salk.  12S).  u  a 
transfer  —  by  suit  in  his  own  name  ( Richard- 
son c.  Lincoln,  5  Mete.  (Mass.)  201;  Re«s  t. 
Conococheague  Bank,  6  Rand.  (Va.)  3iS.  IB 
Am.  Dec.  766)  or  by  filling  the  blank  indorae- 
ment to  himself  (Ringgold  c.  Tyson,  3  Bur. 
ftJ.  (Md.)  172). 

Agent  foi  coDectloB  uadei  blank  IiIotw- 
ment   ouuiot  diipnte  principal's  titk  ud 
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AMst  it  corrieB  -with  it  a  power  to  tranefer  tlie  paper  under  which  a  honafide  pur- 
chaser will  be  protected,"  and  in  general  an  indorsement  in  blank  is  a  transfer  of 
the  title  to  the  paper,**  althoagh  intended  by  the  indoreer  as  a  tranefer  for  some 
specif  purpose." 

(in)  FiLLDfO  SlAJfK  iNDOassitsST—  (a)  In  General.     The  holder  of  a  hOl 
may  make  the  general  indoreement  a  special  onu  by  filling  the  blank,**  nnlese  pre- 

Mauackutettt. —  Northsinptoii  Bftak  v. 
Pepoon,  II  MuB.  28B. 

kiokigan.—  Whitnorth  v.  Pelton,  81  Mich. 
98,  46  N.  W.  BOO. 

Mimovri. —  JaeobT  V.  Roii,  12  Mo.  App, 
677.  *^ 

ff 0u>  Jertes.-—  Hoffmui  P.  J«rMT  City  Fint 
Nat.  Bank,  40  N.  J.  L.  604. 

ffwo  Yof*!.— Bedell  c.  Carll,  33  N.  Y.  SSI; 
Mitobell  V.  Bjde,  12  How.  Pr.   (N.  Y.)   460. 

Norih  Dakota.— eejboli  v.  Grand  Fork* 
Nat  Bank,  5  N.  D.  460,  67  N.  W.  683. 

South  Carolina. —  Ucl^ughlin  e.  Broddv, 
63  S.  C.  433,  41  8.  E.  523;  Hanks  v.  Ihialap, 
10  RiclL  £q.  [S.  C.)  139. 

Tmtneftee. —  Faria  C.  Qreen,  4  Humphr. 
(Tenn.)  377. 

See  7  Cent.  Dig.  tft.  "Billa  and  Notei," 
I  466. 

litle  to  a  non-negotiable  not*  pasaei  bj  de- 
livery under  blank  indoraement.  Wortlilng- 
ton  0.  Curd,  15  Ark.  491  {an  instrumoDt  par- 
able in  cotton  under  tbe  statute]  ;  Staere  o. 
Trebilcock,  lOS  Mich.  464.  66  N,  W.  342; 
HaatingB  D.  McKinley,  1  E.  D.  Bmith  [if.  Y.) 
273;  Lanneau  v.  Ervin,  12  Rich.  (B.  C.)  SI; 
Tryon  e.  De  Hay,  7  Rich.  (8.  C.)  12.  But 
in  Uiaaouri  the  blank  indoraement  on  a  non- 
negotiable  note  is  a  mere  authority  to  fill  it 
up,  to  be  ezerciaed  by  the  holder;  and  until 
he  docB  this  the  trtle  remains  in  the  payee. 
Taylor  v.  Larkin,  12  Mo.  103,  49  Am.  Dec 
110;  Wiggins  r.  Rector,  1  Mo.  478. 

Title  to  a  sealed  bill  passes  by  Indoraement 
in  blank  (Lucaa  v.  Byrne,  36  Md.  486;  Ches- 
ley  V.  Taylor,  3  Oil!  (Md.)  261),  although 
the  indorser  be  not  liaUe  aa  such  onder  the 
statute  ( Dickey  t>.  Fooomoke  City  Nat  Bank, 
89Md..280,  43  Atl.  83). 

Title  to  a  repstered  bond  not  under  seal, 
expressly  transferable  only  at  the  office  of 
the  ci^  treasurer,  will  not  pass  by  a  blank 
indorsement  as  against  the  lawful  omier. 
Scollstts  V.  Rollins,  173  Mass.  275,  63  N.  E. 
863,  73  Am.  St.  Rep.  884. 

8S.  Giovanorich  v.  Citjgsens'  Bank,  S6  La. 
Ann.  IS,  an  indorsement  to  a  broker  for  the 
purpose  of  sole. 

Indorsement  is  blank  foi  collection  see  in- 
fra, VI,  C.  1,  d,  (n).  (D). 

Be.  Alabama.— Miller  v.  Henry,  G4  Ala. 
120  (a  sealed  note)  ;  Keimon  V.  McRea,  7 
Fort.   (Ala.)   176. 

CaHfomia.— Cal.  Civ.  Code,  t  8114. 

/2Itnot«.— Illinois  Conference  V.  Plagn,  177 
ni.  431,  63  N.  G.  76.  69  Am.  8t  Rep.  2(SE. 

Iowa. —  Bernard  c.  Barry,  1  Greene  (Iowa) 
388,  and  such  indorsement  then  becomes  a 
eontract  in  writing,  dgned  by  ttw  Indorser, 
and  compllea  with  the  statute  of  frauds. 

iraryfaHKf.— Chesley  ti.  Taylor,  3  Ofll  (Ud.) 
261. 

[VI.Cl,^(m),(A)] 


power  to  release.    Flanagan  e.  Brown,  70  C*L 
£64,  11  Pae.  706. 

88.  /{Iinois.— Palmer  v.  Marshall,  60  Dl. 
S8B. 

Maine.—  Connell  r.  Bliss,  62  Me.  476,  hold- 
ing that  a  purchaser  after  matnrity,  by  de- 
livery under  a  blank  indorsement,  may  hold 
•igainat  the  indorser,  although  it  had  been 
indorsed  and  dellTsred  t4)  an  agent  for  a 
special  purpose. 

Mittiaaippi. —  Mnrrell  v.  Joues,  40  Mias. 
SOS. 

Neuj  York. —  People  v.  Bank  of  North 
America,  76  N.  Y.  M7. 

.Vorl*  Carolina. —  Bradford  P.  Williams,  91 
N.  C.  7. 

Wlfe'a  ind«raem«nt. —  A  wife's  blank  in- 
doraement to  her  busbsLnd  is  not  such  "writ- 
ten authority"  as  the  statute  requires  as 
will  enable  turn  to.  pledge  the  note  for  a  pur- 
poea  not  intended  1^  her.  Hurt  c.  Cook,  161 
Mo.  416,  52  S.  W.  390. 

Certifleatca  of  pnbUc  debt,  transferable  on 
tbe  bo<^  of  the  commissioner  only,  although 
indorsed  in  blank  and  sent  to  a  Uiird  person 
to  obtain  payment  of  them,  raise  no  presump- 
tion from  the  blank  indorsement  that  the 
holder  was  entitled  to  sell  or  to  discount 
them.  Combs  v.  Hodge.  21  How.  (U.  S.)  397, 
16  L.  ed.  115  [reverting  6  Fed.  Cas.  No.  3.048, 
5  Pittsb.  Leg.  J.  (Pa.)  37]. 

84.  AbAama. —  Miller  e.  Henry,  64  Ala. 
120. 

Arlboncoa. —  Owen  e.  Arrington,  17  Ark. 
S30;  Worthington  O.  Chird,  16  Ark.  491;  Mar- 
tin r.  Warren,  11  Ark.  285;  Sterling  v.  Ben- 
•der,  7  Ark.  201,  44  Am.  Dee.  630. 

Oolorodo. —  Froat  V.  Fisher,  13  Colo.  App. 
322.  58  Pac  S72. 

Conneciicul.— Brush  e.  Scribner,  11  Conn. 
388,  20  Am.  Dec.  303. 

Oaorgia. —  Heard  v.  De  Loach,  106  Ga.  600, 
30  8.  G.  940;  Columbus  Nat  Bank  v.  Leonard, 
91  Oa.  806,  IB  a  E.  32. 

JUinois.— Illinois  Conference  v.  Flsgge,  177 
111.  431,  63  N.  E.  78,  69  Am.  St.  Rep.  25Z; 
Farwell  c.  Meyer.  3S  111.  510;  Bumap  c.  Cook, 
32  111.  168;  Cutting  V.  Conklin,  28  III.  506. 

Jiufiona.— Shirk  e.  North,  138  Ind.  210, 
37  N.  E.  690  (holding  that  a  wife's  blank 
indoTsemeot  vests  title,  as  pledgee,  in  hus- 
band's creditors  and  absolutely  in  subsequent 
bona  fide  purchasers)  ;  Moore  v.  Pendleton, 
16  lud.  481. 

£ant«dbv. — Gaar  t>.  Louisrille  Banking  Co., 
11  Bush   (Ky.)    180,  £1  Am.  Rep.  209. 

fjOuiaiono. —  Scionneanx  v.  Wagnespack,  32 
La.  Ann.  283;  Neranlt  v.  Dodd.  3  La.  430; 
AllBiB  p.  Whitaker,  6  Mart  N.  8.  (U,.)   BU. 

iraw«.— McDonald  r.  Bailey,   14  Me.   101. 

jrofrloMd.— Canleld  e.  HcIlwHine,  32  Ud. 
»«;  Dnakam  «.  Clogg,  W  Md.  2S4. 
[M] 
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bA  bj  espress  restrictione  in  the  form  of  the  indoreement  itself,"  bat  in  gen- 
it  is  not  necoBsary  to  fill  it  even  for  the  purpoae  of  bringing  suit  on  it," 


vented  b 

eral  it  is  not  necoBsary  to  fill  it  even  for  the  purpose  <  „    „ 

altbongh  formerly  it  was  held  that  complete  title  did  not  pass  until   the  blank 

indorsement  was  filled  up^  and  no  recovery  could  be  had  in   the  holder'a  own 

name  under  a  blank  indorsement  nntil  it  was  filled.'^ 

(b)  By  Whom  Filled.  In  general  a  blank  indorsement  may  be  filled  by  any 
holder  however  remote."  It  may  be  filled  by  a  collecting  agent,"  by  an  execu- 
tor** or  adiniuistrator"  of  the  deceased  holder,  or  by  the  assignee  of  the  iudorser 
who  has  taken  the  paper  up.*" 

(c)  How  Filled.  A  blank  indorsement  may  be  filled  bjr  the  bolder  with  any 
consistent  contract,"  but  not  with  a  contract  inconsistent  with  the  legal  meauiug 


JfuBouri. —  Hunter  v.  Hempstead,  1  Ho.  67, 
13  Am.  Dec.  468. 

ffew  York. —  Norris  v.  Badger,  6  Cow. 
(N.  v.)  449;  Lovell  e.  ETerts<A,  11  JoliUA. 
(N.  Y.)   52. 

United  States. —  Evaiu  r.  Gee,  11  Pet. 
(U.  S.)  80,  0  L.  ed.  as&i  U.  8.  Bank  v.  Bob- 
erta,  2  Craach  C.  C.  (U.  S.)  15,  2  Fed.  Cas. 
No.  946. 

See  7  Cent.  Dig.  tit.  "  BilU  and  Notes," 
i  448. 

A  blank  indorsement  is  not  converted  into 
an  indorsement  to  the  bank  where  a  note  is 
indorsed,  "  Pay  to  the  bank,"  without  desig- 
nating the  particular  bank,  by  lodging  the 
note  at  a  bank  for  collection.  Adams  D. 
Smith,  35  Me.  324. 

67.  Snee  v.  Prescot,  1  Atk.  245,  26  Edr. 
Reprint  l&T;  Sigoumej  v,  Llojd,  8  B.  ji  G. 
622,  7  L.  J.  K.  B.  0.  S.  73,  3  M.  &  R.  66,  22 
Rev.  R.!p.  504,  15  E.  C.  L.  308  [affirmed  in  5 
Bing.  525,  3  M.  4  P.  229,  3  Y.  i  J.  220,  30 
Rev,  Rep.  728.  IE  E.  C.  L.  704] ;  Edie  v.  East 
India  Co.,  2  Burr.  1220,  1  VV.  Bl.  296 ;  Archer 
V.  Bank  of  England,  Dougl.  637 ;  Treuttel  v. 
Barandon,  I  Moore  C.  P.  543,  8  Taunt.  100, 
4  E.  C.  L.  SO. 

88.  See  infra,  XIV,  C   [8  Cyc.]. 

Lost  note. —  The  blank  indorsement  of  a 
lost  note  need  not  and  cannot  be  filled.  Fair- 
banks V.  Campbell,  53  III.  App.  210. 

Ihe  ordinance  at  Bilboa,  requiring  every 
indorsement  te  be  Slled  up  with  the  n»me  of 
the  indorsee,  is  not  in  force  in  Louisiana, 
and  blank  indoreementa  are  legal.  Baker  P. 
Montgomery,  4  Mart.  (Ia.)  90;  Poutz  C. 
Duplantier,  2  Mart.   (La.)  328. 

89.  Cope  V.  Daniel,  6  Dana  (Ky.)  415; 
Lucas  V.  Marsh,  1  Barnes  Notes  Caa.  453; 
More  V.  Manning,  Comyna  311. 

90.  Sfe  infra,  XIV,  C  [8  Cyc.]. 

91.  Alabama. —  Kennon  v.  McRea,  7  Port. 
(Ala.)   175. 

Indiana. —  Grimes   v.   Piersol,   26  Ind.   246. 

Iowa. —  Bernard  V.  Barry,  1  Greene  (Iowa) 
388. 

Kentacky. —  Caruth  e.  Thompson,  16 
B.  Mon,  (K7  )  672,  63  Am.  Dec  S60;  Cope 
c.  Daniel,  9  Uaoa  (Ky.)  416. 

Maine. —  Adams  t.   Smith,  36  Me.  324, 

iliatouri. —  Hunter  v.  Hempstead,  1  Mo.  07, 
13  Am.  Dec.  468. 

A'eio  York. —  Lovell  t>.  Evertson,  1 1  Johns. 
(N.  Y.)  52. 

Wtsooiwin. —  Lyon  c.  Ewinra,  17  Wis.  61. 

An  equitable  ownet  may  fill  the  blank  in- 
[VI,  C.  1,  b,  (m),  (A)] 


dorsement  so  as  to  vest  the  legal  title  in  him- 
self.   Moore  v.  Maple,  26  HI.  341. 

Iho  pilTilege  belonga  only  to  «  bona  file 
pnictaasei,  without  knowlei^e  or  notice  of 
any  inconsistent  relation  sustained  by  prior 
indorsers  to  the  note  (Adrian  v.  Mi^^kill, 
103  N,  C.  182,  S  S.  E.  284,  14  Am.  St.  Rep. 
788,  3  L,  R.  A.  769) ,  and  the  payment  of  an 
accepted  bill  by  a'  stranger  at  the  request  of 
the  accepter  before  protest  md  without  any 
of  the  formalities  prescribed  by  mercantile 
usage  does  not  make  him  a  party  to  tbe  bill, 
so  as  to  authoriie  him  to  fill  up  (Uiy  indone- 
ment  to  himself,  and  maintain  on  action  Mt 
it  in  his  own  name  (Gaaom  t>.  Armstrong,  3 
Dana  (Ky.)   664). 

A  blank  indonement  of  a  noB-aecotiitik 
note  can  be  filled  only  by  the  person  to  whom 
it  was  made.    Muldrow  v.  Agnew,  11  Mo.  SIS. 

92.  Child  0.  Eureka  Powder  Works,  44 
N.  H.  354,  although  an  attorney  for  collection 
should  not  fill   the   blank   indorsement 

93.  Lucas  v.  Byrne,  35  Md.  486. 

94.  Mitohell  v.  Mitchell,  11  QUI  ft  J.  (Ud.) 
368. 


JUinou.— Maxwell  t>.  Vansant,  46  Dt.  SS; 
Croskey  v.  Skinner,  44  111.  321;  Hance  v. 
Miller,  21  III.  630. 

indiona. —  Boners  C.  Headen,  4  Ind.  3IB, 

KentW)ky. —  Pace  c.  Welmending,  12  Bosta 
(Ky,)    141,  authority  to  pay. 

Masiochvsetig. —  Sweetser  e.  French,  H 
Mete.  (Mass.)  262;  Moies  v.  Bird,  11  Mm*. 
436,  6  Am.  Dec.  179. 

'North  Carolina. —  Hubbard  o.  Williamean, 
26  N.  C.  266, 

United  SloiM.— Evans  f.  Gee,  11  Pd. 
(U,  S.)  80,  9  L.  ed.  639. 

England.—  Lambert  c.  Oakes,  12  Mod.  M4r 
Lambert  v.  Pack,  I  Salk,   127. 

Neg.  Instr.  L.  |  66 ;  Bills  Exeh.  Act,  1  »- 

An  assignment  may  be  written  otct  s 
blank  indorsement  (Hunt  v.  Armstrong,  i 
B.  Mon,  (Ky.)  39B;  Needhams  v.  Page.  > 
B.  Mon,  (Ky.)  466 ;  Chesley  p.  Tavlor.  3  GiU 
(Md,)  261  [of  a  sealed  note);  DavidMO  t- 
Powell,  114  N.  C.  575,  19  8.  E.  601),  or  (he 
holder  may  write  over  it  an  assignmoit  wit^ 
warranty  and  the  party  is  estopped  to  sty  tbe 
contrary  (Hungerford  c.  Thomson,  Ktiltf 
(Conn.)  393). 

Gutranty  and  aidgnment  may  be  irrittm 
over  a  blank  indonement  and  be  Tolid  ai  u 
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of  the  indorsement,"     A  guaranty  contract  canuot  be  written*  unlesB  a  gnaranty 
"waa  agreed  on,"  either  expressly  '  or  by  implication,'  or  unieEs  encli  contniet  was 

See  7  Cent.  Dig.  tit.  "  BilU  and  Notas," 
i  1198. 

98.  /tlinots.— Schnell  v.  North  Side  Plan- 
ing Mill  Co.,  89  111.  681;  BeatUe  v.  Browne, 
64  111.  360;  Dietrich  t>.  Mitchell,  43  III.  40,  92 
Am.  Dec.  99;  Allen  e.  Coffil,  42  111.  S03  (even 
if  the  indorsement  was  made  "ae  security")  ; 
Blatchford  v.  Milliken,  3S  III.  434. 

Indiana. —  De  Pauw  v.  Salem  Bank,  126 
Ind.  653,  26  N.  E.  705,  26  N.  E.  161,  10 
L.  R.  A.  40. 

loioa. —  Bdden  t>.  Haun,  61  Iowa  42,  IS 
K.  W.  691. 

Kentucky. —  Needhams  c.  Page,  3  B.  tAoB. 

(Ky.)  lae. 

Maaaacku»etta, —  Howe  V.  Merrill,  6  Ciuh. 
(Mass.)  SO. 
"New  Jersey. —  Clawsoa  v.  Guetin,  5  N.  J.  L. 


44  111.  321 )  or  it  may  be  valid  as  a  contract 
'if  indorsement  (Hance  v.  Miller,  21  111. 
036). 

Required  by  direction  of  court. —  In  aS' 
*  Bumpoit  against  an  indomer  the  court  has 
power  to  require  a  plaintiff,  claiming  from 
a  blank  indorsement  anything  different  from 
the  contract  implied  by  law,  to  writ«  over  it 
the  contract  claimed,  thus  notifying  the  ad- 
verM  party  thereof.  .£tn»  Nat.  Bank  o. 
Charter  Oak  L.  Ina.  Co.,  SO  Conn.  107. 

87.  Alabama. —  Jordan  v.  Long,  100  Ala. 
414,  19  So.  843,  holding  that  a  waiver  of  stat- 
utory exemptions  cannot  be  written,  even 
though  the  body  of  the  note  contained  such  a 
waiver  as  to  the  maker. 

/ainou.— Maxwell  t>.  Vansant,  40  Til.  68, 
holding  that  the  blank  indorsement  cannot 
be  so  fllted  as  to  enlarge  the  iudorser's  lia- 
bility by  bringing  him  within  a  new  juris- 
diction. 

Indiana De   Pauw   v.    Salem   Bank,    126 

Ind.  563,  25  N.  E.  706,  26  N.  E.  161,  10 
L.  R.  A.  40,  holding  that  a  contract  of  surety- 
ahip  cannot  be  written  over  a  blank  indorse- 

ioico. —  Bobinson  v.  Keed,  46  Iowa  219, 
holding  that  the  word  "  security  "  cannot  be 
added. 

ManachtaetU. —  Central  Bank  v.  Davis,  19 
Pick.  (Mass.)  373,  holding  that  waiver  of 
demand  and  notice  cannot  be  written. 

Mi»eourL — Morrison  d.  Smith,  13  Mo.  234, 
53  Am.  Dec.  146,  holding  that  the  holder  of 
a  negotiable  note  severally  indorsed  in  blank 
by  two  or  more  persons  haa  no  right  to  fill  up 
one  indorsement  over  their  signaturea  so  as 
to  make  the  assignment  to  him  the  joint  act 
of  alL 

}ieii>  Jertey. —  Clawson  v.  Oustin,  6  N.  J.  L. 
821,  holding  that  the  words  "  and  stand  secu- 
rity till  paid  "  cannot  be  inserted. 

Ohio. —  Erwin  v.  L^nn,  16  Ohio  St.  639, 
holding  that  a  blank  indorsement  for  the  ac- 
commodation of  the  maker  is  single  and  en- 
tire and  that  the  holder  of  the  note  cannot 
fill  up  the  indorsement  so  as  to  make  the  note 
payable  part  to  one  person  and  part  to  an- 
other without  consent. 

Wiicon^in.— Catlin  P.  Jones,  1  Pinn.  (Wis.) 
130,  holding  that  waiver  of  demand  and  notice 
cannot  be  inserted. 

A  waiver  of  demand  and  notice  cannot  be 
written  thereon  by  the  holder  in  the  absence 
of  express  authority. 

ArfeanaiM. —  Andrews  v.  Simms,  33  Ark. 
77!. 

Loui»iana. —  Hill  c.  Martin,  12  Mart.  (La.) 
177,  13  Am.  Dec.  372. 

South  Carolina. —  Fowler  V.  Fleming,  1 
McMuU.  (S.  C.)  282. 

Termemee. —  Kimbro  e.  Lamb,  4  Humphr. 
(Tenn.)  95.  40  Am.  Dec.  628. 

Wtfoonno.— Catlin  v.  Jones,  1  Pin.  (Wia.) 
130. 


Nno  Tor*!.— Hall  t>.  Newcomb,  7  Hill 
(N.  Y.)  416,  42  Am.  Dec.  82;  Seabury  B. 
Hungerford,  2  HiU  (N.  Y.)  80;  Nelaon  O. 
Dubois,  13  Johns.   (N.  Y.)    176. 

Ohio. —  Seymour  p.  Mickey,  15  Ohio  St. 
615.  If,  however,  the  indorsee  writes  over 
it  a  special  guaranty,  he  must  abide  by  it  and 
cannot  abandon  it  and  recover  on  the  commoa 
counts.  Crandall  c.  Cuyler,  Wright  (Ohio) 
378. 

Bovth  Carolina. —  Ecclee  v.  Ballard,  2  Mc- 
Cord  (S.  C.)  388. 

Tennessee, —  Glouston  v.  Barbiere,  4  Sneed 
(Tenn.)  336. 

The  writing  of  ■  gnaruity  ii  immaterial 
where  the  note  contains  an  express  waiver 
of  demand  and  notice  and  of  diligence  in 
proceeding  against  the  maker.  Iowa  Valley  . 
SUte  Bank  v.  Sigstad,  96  Iowa  491,  66  N.  W. 
407. 

de.  Oonneotiout. —  Beckwith  v.  Angell,  6 
Conn,  316. 

Dslaioore. —  Erwin  v.  Lambom,  I  Harr. 
(Del.)   125. 

fittnoM.— Webster  C.  Cobb,  17  111.  469; 
Smith  V.  Finch,  3  III.  321. 

Kantai. —  Fuller  p.  Scott,  8  Ean.  25. 

Jfinncsofc—  Moor  c.  FoUom,  14  Minn.  340, 
100  Am.  Dec.  227. 

PennayUxaaa. —  Leech  p.  Hill,  4  Watts 
(Pa.)   448. 

Texat.—  Chandler  v.  WestfsU,  30  Tex.  476. 

Estoppel  of  holder. —  The  holder,  by  elect- 
ing to  fix  the  indorser's  liability  as  the  con- 
ditional one  of  indorser  and  seeking  to  en- 
force the  same,  is  estopped  from  setting  up 
the  absolute  liability  of  guarantor,  either  by 
writing  over  the  indorser^s  name  or  by  mak- 
ing proof  of  a  verbal  guaranty.  Clayes  e. 
While,  66  III.  357. 

Where  the  indorsement  is  filled  by  a  gnai- 
•nty  BO  as  to  state  the  contract  incorrectly, 
the  holder  may  correct  it  by  striking  out  the 
guaranty,  Newton  v.  Bramlett,  55  111.  App. 
001. 

1.  Wludheim  v.  Ohlendorf.  3  III.  App.  436. 

8.  Scott  f.  Calkin,  139  Mass.  529,  2  N.  & 
676. 
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intended.*  A  blank  indonement  of  Don-n^otiable  paper  may  be  filled  witli  an 
■bBoInte  promise  to  pay.*  The  bolder  may  lill  the  blank  indorsement  so  a«  to 
make  the  inetrnment  parable  to  himself ; '  be  may  elect  to  fill  any  one  of  several 
blank  indorsements  and  make  title  thron^h  that;*  or  in  tmnsferring  the  bill  be 
may  fill  the  blank  indorsement  with  the  name  of  the  new  bolder  and  tbns  avoid 
personal  liability  and  risk  of  loas.^    The  blank  indorsement  may  be  filled  op  pay- 


The  meie  fact  tbat  an  iadonei  of  a  piom- 
Uaory  nota  wiitu  Ua  name  twice  upon  the 
iuBtrumeDt  does  not  Kuthoriae  the  bolder  to 
write  a  contract  of  guM-Mtty  over  one  or  both 
•f  the  sigaaturee;  and  such  iudorBer  is  onlr 
liable  as  indorBer  and  not  fts  iniarantor.  Cul- 
Ter  V.  ThomaB,  22  111.  App.  651. 

3.  Worden  v.  Salter,  90  III.  160;  Leri  e. 
Uuidell,  1  Duv.  {Kj.)  77;  Ulen  c.  Kittredge, 
7  Mass.  233;  Rivers  v.  Thomas,  1  I^a  (Tenn.] 
US,  27  Am.  Bep.  784  (where  the  indonement 
was  made  for  that  purpose  and  after  maturity 
«f  the  note) . 

4.  Long  t'.  Smyser,  3  Iowa  266  (a  promiee 
to  pay  without  demand  and  notioe) ;  Ware- 
kam  Bank  t>.  Lincoln,  3  Allen  (Mass.)  192; 
Bweetaer  c.  French,  13  Mete.  (Maaa.)  262; 
Joneljn  V.  Ames,  3  Mass.  274;  Richards  v. 
Warring,  4  Abb.  Dec.  (N.  Y.)  47,  1  Keyea 
(N.  y.)   876. 

An  asiignment  to  himself  may  be  written. 
Iiiieas  V.  Pico,  S6  Cal.  126.  Contra,  Chandler 
*.  Witherspoon,  4  La.  67. 

A  guaranty  cannot  be  written.  Kendall  v. 
Ikrker,  103  Cal.  319,  37  Pac.  401,  42  Am.  Bt 
Sep.  117;  JoeaeLyn  t>.  Ames,  3  Mass.  274. 

B.  Alahma.— Miller  t>.  Heni;,  54  Ala.  120, 


Co^fomM.— LucM  U.  Pico,  56  Cal.  Ifi6. 

/IImou. — Gvsngelical  Assoc,  of  North  Amei^ 
IM  t.  Plagge,  177  111.  431,  S3  N.  &.  76,  80 
An.  St.  Rep.  252;  Palmer  v.  Gardiner,  77 
111.  143;  Palmer  V.  Marshall,  60  III.  289; 
Farwell  v.  Meyer,  38  111.  510;  Weeton  p. 
Myers,  33  111.  424  (due-bill)  ;  Wilder  V.  De 
Wolf,  24  lit.  190;  Jaclcson  v.  HsekeU,  S  lU. 
665. 

Indiana.— Grimes  v.  Piersol,  26'Ind.  246; 
Hoore  v.  Pendleton,  16  Ind.  481;  Ferry  v. 
Jones,  10  Ind.  226. 

I<ni?a. —  Skinner  v.  Church,  36  Iowa  91 ; 
Inland  p.  Parriott,  3B  Iowa  494  (an  indorse- 
ment containing  additional  agreement) ; 
Knight  V.  Fox.  Morr.    (Iowa)    306. 

Kentxtoky. — Caruth  c.  Thompson,  16  B.  Hon. 
(Ky.)  572,  63  Am.  Dee.  559;  Hunt  r.  Arm- 
strong, 5  B.  Mon,  (Ky.)  399;  Cope  P.  Daniel, 
9  Dana  (Ky.)  415.  If  the  holder's  title  is 
put  in  isBue  he  must  Qll  the  blank  indorse- 
ment with  his  own  name.  Barret  !.-,  Ft.  Pitt 
Nat.  Bank,  IB  Ky.  L.  Rep.  1811,  44  S.  W.  97. 

ifaine.— Metealt  f.  Yeaton,  SI  Me.  198; 
Adams  p.  Smith,  3G  Me.  324. 

MoTyland. —  Condon  v.  Pearce,  43  Md.  83; 
Lucas  V.  Byrne,  3fi  Md.  485 ;  CanGeld  ti.  Mc- 
Uwaine,  32  Md.  94;  Chesley  r,  Taylor,  3  Gill 
(Md.)  261  (sealed  inatrumeat)  ;  Mitchell  p. 
Httebell,  11  Gill  k  3.  (Hd.)  388  (holding 
that  it  may  be  filled  up  by  an  admiuietrator 
with  the  name  of  his  intestate). 

M<t»»ac\iMett». —  Fairfield  v.  Adama,  16 
Pick.  (Moss.)  381  (holding  that  a  bank  oadf 
[VI,  C.  1.  b,  (in),  (C)] 


ler  may  flU  in  hU  own  name  in  an  indane- 
meat  to  his  bank)  ;  Ellsworth  v.  Brewer,  II* 
Pidc  (Mass.)  316;  Cole  v.  Ciiahing,  8  Pick. 
(Maaa.)  49;  Emeiaon  e.  Cutts,  12  Man.  78: 
Blakely  e.  Grant,  6  Haas.  380  (an  indorw 
ment,  promising  to  pay  the  holder  tweni?  per 
cent  damages,  in  addition  to  the  princiiial,  if 
the  bill  should  be  diahonoied,  without  nam- 
ing the  indorMe). 

Ncm  York. —  Watervliet  Bonk  t>.  WUtc,  1 
Den.  (N.  Y.I  608;  Williams  v.  Matthews,  3 
Cow.  (N.  Y.)  252;  Lovell  c.  Evertson,  II 
Johns.  (N.  Y.)  52  (holding  that  a  partaer 
may  fill  in  his  own  name  in  a  blank  indone- 
ment delivered  to  his  firm).  But  if  in  fact 
the  indorsement  in  blank  was  intended  as  a 
transfer  for  the  benefit  of  other  persons  b« 
would  be  coneidered  as  a  trustee  suing  for 
the  benefit  of  the  persons  having  the  l^il  in- 
tereet.  Lovell  p.  Evcrtson,  11  Johns.  (N.  Y.| 
02. 

Vmth  Canlina. —  Hubbard  v.  WUliamsca, 
26  N.  C.  266. 

Ohio. —  Weiridc  p.  Mahoning  Coimty  Bank, 
16  Ohio  St.  296,  certificate  of  deposit. 

Potmtylvania. —  Brown  P.  Claric,  14  I^  St. 
469. 

WiMxmtin I^n  c.  EwingB,   17   Wis.  61, 

an  indorsement  "  without  recourae." 

United  Statet. —  Stettinius  o.  Mycr,  4 
Cranch  C.  C.  (U.  S.)  349,  22  Fed.  Gas.  Mo. 
13,385  (holding  that  it  may  be  filled  by  conn- 
ael  with  the  name  of  plaintiff  bank )  ;  U.  3. 
Bank  P.  Roberts,  2  Cranch  C.  C.  (U.  S.)  IS. 
2  Fed.  Cas.  No.  946  (holding  that  an  accom- 
modation indoreement  may  be  so  filled);  tl.  S. 
V.  Barker,  1  Paine  (U.  S.)  ISO,  24  Fed.  (^ 
No.  14,617. 

6.  The  holder  may  fill  the  first  blank  in- 
dorsement with  his  own  name,  striking  out 
intermediate  indoreements  ( Ritchie  c.  Moore, 
6  Miinf.  (Va.)  388,  7  Am.  Dec.  688:  Stet- 
tinius p.  Myer,  4  Cranch  C.  C.  (U.  8.1  349, 
22  Fed.  Cas.  No.  13,385 ;  U.  S.  v.  BaAer,  1 
Paine  (U.  8.)  160,  24  Fed.  Cas.  No.  14,517) 
or  letting  them  stand  (Cole  p.  Gushing,  i 
Pick.  ( Mass. )  48 ),  or  he  may  deduce  his  title 
through- all  of  them  (Ellsworth  P.  Brewer.  II 
Pick.  (Mass.)  318;  Cole  c.  Cushing,  8  PiA- 
(Moss.)   48 ;  Emerson  p.  CutU,  12  Mass.  78). 

7.  Alabama.— Agee  p.  Medlock,  25  Ala. 
281. 

rilinois.— Palmer  «.  Marshall,  60  111.289. 

Indiana. —  Grimes  P.  Piersol,  26  Ind.  Ht- 

Neu>  York. —  Lovell  P.  EvertaoB,  II  Johns. 
(N.  Y.)   62. 

/Vttnsylponia. —  Brown  P.  Clait,  14  Pa.  St 
469. 

En? land."  Vlnoent  V.  Horloek,  1  Campli- 
442.  10  Rev.  Rep.  784;  B»  p.  Sbuttlswortk, 
8  Ve«.  Jr.  368. 
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able  to  a  remote  holder  witbont  duchu^g  interTening  indonera  nnless  tbor 
iudorsemente  are  atruck  out.' 

(d)  When  FiU«d.  A  blank  indorBement  maj  be  tilled  up  after  tbe  deatb  of  tba 
iudorser'  or  even  at  tbe  time  of  trial  "*  of  tbe  action  bronght  on  the  inBtrnment" 

e.  Special  Indorsement.  An  indoraement  ia  said  to  be  special  or  in  fnll  when 
it  designates  tbe  indorsee  bv  name  or  otherwise."  By  Bnch  indorsement  the  title 
to  the  paper  is  transferred  "  and  it  is  farther  transferable,  by  the  strict  mte  of 

blank  doM  not  aathoriie  ev«n  tba  Immedikto 
indorsee  to  SU  the  bUnlc  with  the  name  of  a 
stranger.  Chandler  c.  Withenpoon,  4  la.  07 ; 
Muldron  t>.  Agnew.  11  Mo.  610. 

8.  Cole  r.  Cushing,  S  Pick.  (Uua.)  48; 
Bank  of  British  North  Ameriea  C.  ElU*,  2 
Fed.  44   (Oregon  case). 

9.  Oaar-v.  Louisville  Bsjtking  Co.,  11  Bush 
|Ky.)  ISO,  £1  Am.  Rep.  209;  Cope  c.  Baniel, 
0  Dana  (K^,)  41«  (holding  that  where  an, 
instrument  is  indorsed  in  bunlc  the  indorae- 
nient  is  irrevocable  and  is  not  affected  by  the 
death  of  the  indorser)  ;  Mitchell  e.  Mitchell, 
II  Gill  ft  J.   (Md.)  38S;  Barnes  v.  Reynolds, 

4  Hon.   (UUb.)  114. 

10.  After  plea  denying  aulxtimeitt  it  may 
b«  Bo  Blled.  Clarlc  17.  Walker,  a  Blackf. 
(Ind.)  8S,  sealed  note. 

Whetlier  before  or  after  Teidict — It  may- 
be filled  even  after  verdict  (Ogbum  P.  Teaguo, 
S7   N.  C.  355.     But  see  Hudson  t>.  Goodwin, 

5  Earr.  ft  J.  (Md.)  115,  holding  that  it 
must  be  filled  up  before  verdict  or  plaintiff 
is  not  entitled  to  judgment),  but  it  must  be 
filled  then  (Johnson  v.  Martinns,  9  N.  J.  L. 
144,  17  Am.  Dec.  464;  Riker  c.  Corby.  3  N. 
J.  L.  Oil;  Snyder  v.  Satterly,  2  N.  J.  L.  87; 
Greenough  v.  Smead,  3  Ohio  St.  41B). 

Wbetber  before  or  after  Judgment. —  An  In- 
dorsement in  blank  should  be  filled  out  before 
judgment  is  rendered.  Lilly  o.  Baker,  88 
N.  C.  161.  See  also  Sawyer  p.  Patterson,  11 
Ala.  623,  holding  that  after  Judgment  against 
one  of  several  makers  a  note  loses  its  assign- 
able quality  and  the  insertion  of  the  name 
of  another  person  in  tbe  blank  indorsement 
of  the  payee  is  a  nugatory  act,  and  that  the 
name  thus  inserted  may  be  stricken  out  at 
the  trial  of  a  suit  brought  by  tbe  assignee 
against  another  maker.  But  see  Rees  p. 
Conococheague  Bank,  S  Rand.  (Va.)  326,  IS 
Am.  Dec.  7S9,  where  it  was  held  to  Teat  a 
title  in  the  holder,  although  not  filled  up 
until  judgment. 

Before  action. —  It  may  be  fliled  at  any 
time  before  suit  brought.  Canfield  e.  Mo- 
Ilwaine,  32  Md.  04. 

11.  Jloiomo. —  Bancroft  o.  Paine,  16  Ala, 
834 ;  Pickett  P.  Stewart,  IE  Ala.  202. 

Arfcansiu. —  Edwards  p.  Scull,  11  Ark. 
325. 

/JJtnois. —  CuUing  r.  Conklin,  28  111.  606; 
Mclntire  P.  Preston,  10  111.  4S,  48  Am.  Deo. 
321;  Jackson  p.  Haricell,  3  111.  665. 

lndia.%a. —  Ferry  p.  Jones,  10  Ind.  226. 

KeMucky. —  Hunt  P.  Armstrong,  6  B.  Mon. 
(Ky.)  309;  Cope  P.  Daniel,  9  Itana  (Ky.) 
415. 

LohMmm. —  Poatz  «.  Duplantier,  2  Mart. 
(La.)   328. 

MofyfoMi.— LucM  P.  Byrne,  35  Md.  485; 


Whiteford  % 
30  Am.  Do 
Oill  ft  J.  (Md.)  388. 

ifossachuaetta. — Scott  V.  Calkin,  130  Maaa. 
620,  a  N.  E.  675 ;  Fairfield  p.  Adams,  16  Pick. 
(Mass.)    381. 

Kev!  Jenty. —  Riker  p.  (3orby,  3  N.  J.  L 
611;  Snyder  p.  Satterly,  2  N.  J.  L.  87. 

"New  York. —  Norrjs  »,  Badger,  6  Cow. 
(If.  Y.)  44B;  Nelson  P.  Dubois,  13  JobiM. 
{N.  Y.)   175. 

North  Carolina. —  Davidson  p.  Powell,  114 
N.  C.  S76,  10  S.  E.  601;  Hubbard  c.  Willian>> 
son,  26  N.  C.  266. 

United  fitatM.— Stettinius  v.  Myer,  4 
Craneh  C.  C.  (U.  8.)  340,  22  Fed.  Caa.  No. 
13,385;  U.  S.  Bank  P.  Roberta,  2  Craneh 
C.  C.  (U.  S.)  15,  2  Fed.  Cas.  No.  048; 
Vowell  P.  Lyies,  1  Craneh  C.  C.  (U.  S.)  428, 
28  Fed.  Cas.  No.  17,021;  U.  S.  p.  Barker,  I 
Paine   (U.  8.)    156,  24  Fed.  Cas.  No.  14,617. 

Bee  7  Cent.  Dig.  tit  "Bills  and  NotM." 
I  452. 

Blank  Indoraemait  of  a  aeaUd  note  may  b* 
filled  up  at  trial  (Miller  p.  Henry,  64  Ala. 
120;  Chesley  P.  Taylor,  3  Gill  (Md.)  261), 
but  the  holder  of  a  non- negotiable  note  haa 
no  right  at  the  trial  to  write  over  tka 
payee's  indorsement  an  assignment  to  him- 
self (Chandler  p.  Witheispoon,  4  la.  67). 

The  filling  is  a  mere  matter  of  form  and 
its  omission  cannot  be  taken  advantage  of  on 
appeal,  unleu  tiie  objection  is  raised  in  tlia 
court  below.  Cutting  P.  Conklin,  28  III.  606; 
Seammon  p.  Adams,  11  111.  676;  Johnson  p. 
Hooker,  47  N.  C.  20  (where  the  trial  is  de 
nopo  in  the  court  above).  In  support  of 
judgment  below  leave  will  be  granted,  as  a 
matter  of  course,  even  at  a  bearing  on  error, 
to  one  holding  a  note  as  indorsee,  to  write 
the  words  necessary  for  converting  a  blank 
indorsement  into  a  special  one  to  *'''"wlfi 
Weet  p.  Meserve,  17  K  H.  432. 

12.  Burdick  o.  Green,  15  Johns.  (N.  Y.) 
247;  Reamer  p.  Bell,  33  Leg.  Int.  (Pa.)  349, 
24  Pittsb.  L.  J.  29;  Kilpatrick  P.  Heaton,  8 
Brev.  (S.  C.)  02.  See  also  Neg.  Instr.  L. 
I  640. 

13.  Arl:a«»u. —  Purdy  p.  Brown,  4  Ark. 
636. 

Georgia. —  Southern  Bank  c.  Mechanic*' 
Sav.  Bank,  27  Oa.  262. 

totea. —  Sieldon  p.  Middleton,  10  lows.  17; 
Sater  p.  Hendershott,  Morr.   (Iowa)    118. 

Kvntvoky. —  Frankfort  Bank  p.  Hunter,  3 
A.  E.  Marsh.    (Ky.)   292. 

Maryland. —  Bowie  p.  Duvall,  1  Gill  ft  J. 
(Md.)    17S. 

HeiB  York.—  Everett  p.  Vendryes,  25  Bailk 
(N.  T.)  383;  Burdick  p.  Oreen,  16  Jobna. 
(N.  T.)   247. 

[VI.  C.  1.  6] 
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the  law  merchant,  only  by  indorsement  of  the  person  named  in  the  special  indorse- 
ment;" hot  if  there  is  a  blank  indorsement,  it  is  transferable  by  deliverr 
irrespective  of  an  indorsement  in  full  before  or  after  the  blank  indorsement.^  A 
special  indorsement  does  not,  however,  require  the  words  "  or  order,"  for  the 
indorsement  transfers  the  bill  or  note  with  all  ite  original  incidents,  including  its 
negotiability." 

d.  BestFlctive  Indorsement "  —  (r)  Is  GENERAL,  In  tlie  case  of  a  restrictive 
indorsement  the  indorsee  takes  as  agent  or  trnstee'"  and  aobject  to  the  restric- 
tion." To  be  effective  it  must  be  expressed  in  the  indorsement"  and  an 
undisclosed  restriction  cannot  be  set  up  agftinst  a  hona  jide  purchaser  for  value.* 
As  against  a  subsequent  indorsement  the  restriction  may  be  revoked  and  the 
negotiability  of  the  paper  revived  by  the  later  indorsement.^ 

(ii)  How  Restsicted  —  (a)  As  io  Amount.  The  restriction  may  be  as  to 
amount  and  wliere  this  is  so  the  liability  of  the  indorser  will  not  go  beyond  the 
amount  designated.'' 

(b)  Aa  to  Person.  The  restriction  m^  be  as  to  the  person  to  receive  payment, 
restricting  payment  or  transfer  to  a  particular  person ;''  but  although  an  agree- 


Penniylvaii 


-lUnmer  v.  Bell,  79  P&.  St. 


Soath    Carolina. —  Wood   t>.   McClauxin,   2 
Brer.  (S.  C.)   377. 
See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 

I  465. 

Exception  to  mle. —  The  rule  th&t  indone- 
ment  in  full  vested  tbe  title  to  a  note  in  tiie 
jndortee,  who  alone  could  sue  on  it,  was  al- 
vajs  subject  to  exception,  inhere  it  appeared 
that  the  indorsee  had  been  merely  an  agent 
of  the  party  in  whose  name  the  suit  was  in- 
stituted.   Wood  t>.  Tyson,  13  La.  Ann.  104. 

14.  CunliSe  v.  Whitehead,  3  Bing.  N.  Caa. 
828,  6  Dowl.  F.  C.  63,  3  Hodges  182,  6  L.  J. 
C.  F.  256,  a  Scott  31,  32  E.  G.  L.  330. 

Formeily  when  a  blank  indorsement  was 
made  special,  an  action  could  not  be  brought 
on  the  instrument  in  the  indoraer'a  name  un- 
less BUch  indorsement  was  stricken  out. 
Clark  V.  Pigott,  12  Mod.  193,  1  Salk.  126. 

A  special  indoisement  cannot  be  changed 
t>7  the  indorsee  into  a  blank  indorsement. 
Hinor  v.  Bewick,  6S  Mich.  491,  22  N.  W.  12. 

IB.  See  tupra,  VI,  C,  1,  b,   {n). 

15.  Leavitt  v.  Putnam,  3  N.  Y.  494,  S3 
Am.  Dee,  322  Iremrmng  1  Bandf,  (N.  Y.) 
199] ;  Hodges  V.  Adams,  19  Vt.  74,  46  Am. 
Dec.  181;  Edie  v.  East  India  Co.,  2  Burr. 
1216,  1  W.  Bl.  295;  Brown  P.  De  Winton,  6 
C.  B.  338,  e  D.  4  L.  62,  12  Jur.  678,  17  L.  J. 
C.  P.  281,  BO  E.  C.  L.  336;  More  P.  Manning, 
Comjna  311;  Acheson  D.  Fountain,  1  Str. 
557.  Contra,  Spence  v.  Robinton,  35  W.  Va. 
313,  13  S.  E.   1004. 

17.  Sestrlctlve  indoTsements  are  defined 
and  theii  effect  prescribed  in  Neg.  Instr.  L. 

II  ee,  67,  60;  Bills  Eich.  Act,  {  35. 

18.  Fawsett  d.  U.  S.  Nations!  L.  Ins.  Co., 
«T  111.  11,  37  Am.  Rep.  95;  Edie  f.  East  India 
Co.,  2  Burr.  1216,  1  W.  BI.  295. 

IB.  Sigourney  V.  Lloyd.  8  B,  A  C.  622,  7 
L.  J.  K.  B.  O.  S.  73,  3  M.  ft  P.  58,  32  Rev. 
Rep.  604,  IS  E.  C.  L.  308  [affirming  5  Bing. 
525,  3  M.  4  P.  22fl,  3  Y.  4  J.  220,  30  Rev. 
Rpp.  72S,  15  E,  C.  L.  704,  even  though  it 
foliowft  en  indorsement  in  blank] ;  Giles  f>. 
[VI,  C,  1,  c] 


Perkins,  9  East  12  (and  an  assignee  in  bank- 
Tuptoy  will  take  subject  to  the  trust). 

SO.  Fassin  v.  Hubbard,  66  N.  Y.  465; 
Albion  Bank  r.  Smith,  27  Barb.    (N.  Y.)  4SS. 

A  restriction  will  not  be  preaomed  whva 
none  is  expresaed.  Potts  c.  Reed,  0  Eip.  ST, 
9  Rev.  Rep.  608. 

91.  Coors  p.  German  Nat.  Bank,  14  Cok. 
202,  23  Pac.  328,  7  L.  R.  A.  845;  Fawsett  r. 
U.  S.  National  L.  Ins.  Co.,  97  111.  11,  37  Am. 
Rep,  95;  Wookey  v.  Pole,  4  B.  ft  Aid,  I,  22 
Rev.  Rep,  694,  6  E.  C.  L.  305 ;  Gorgier  r. 
Mieville,  3  B.  ft  C.  45,  10  E,  C.  L.  30.  4  D. 
ft  H.  641,  18  E.  C.  L.  217,  2  L.  J.  K.  B.  0.  & 
206,  27  Rev.  Rep.  290;  Collins  v.  MartiD.  1 
B.  ft  F.  648,  2  Esp.  520,  4  Rev.  Rep.  57!; 
Bolton  V.  Puller,  1  B.  ft  P.  539,  4  Rev.  Rep. 
723;  Ramsbotham  v.  Cator,  1  SUrk.  228,  2 
E.  C.  L.  93.    And  see  infra,  XIV.  B  [8  Cvc.]. 

32.  Atkins  v.  Cobb.  56  Qa.  86  (after  an  in- 
dorsement for  collection)  j  Holmes  r.  Hooper, 
1  Bay  (S.  C.)   160. 

23.  Cole  V.  Tuck,  108  Ala.  227,  19  So.  377, 
holding  that  where  defendant,  payee  of  a 
note,  indorses  it  for  a  limited  amount,  lie 
cannot  be  held  liable  for  attorney's  fees,  pro- 
vided for  in  the  note,  in  addition  to  the 
amount  indorsed. 

24.  Edie  v.  East  India  Co.,  2  Burr.  121S, 
1  W.  Bl,  296. 

The  fonu  of  an  Indotsei'B  ngnatore  nuy  bt 
restrictive  and  amount  to  notice  of  a  trust, 
to  which  holders  under  it  will  be  subject 
Nicholson  t>.  Chapman,  1  Id,  Ann.  222,  "G- 
W.  Fritchard,  Syndic." 

•*  Credit  the  drawer  "  written  by  the  p»y«« 
on  the  face  of  a  note  implies  no  promise  or  lUi' 
dertaking  on  his  pait,  but  is  merely  a  diree- 
tion  to  all  persons  to  whom  the  note  nuy  be 
presented  to  treat  with  the  msker  as  thj 
owner,  notwithstanding  the  spparent  title  (^' 
the  indorsee.  Temple  v.  Baker,  125  Pa.  ^ 
634,  24  WkJy.  Notes  Cas.  (Pa.)  1,  17  A". 
516,  11  Am.  St.  Rep.  926,  3  L.  B.  A.  709. 
It  is  not  a  restrictive  indorsemeDt.  but  pre* 
the  maker  a  title  to  receive  the  proceeds  if 
the  note  should  be   discounted.     Kunyan  r. 
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meat  not  to  tranefer  indorsed  on  the  paper  may  be  the  subject  of  an  action  it  will 
not  itself  restrict  the  negotiability  of  the  paper.^  A  reetnctive  indorsement  may 
be  for  the  benefit  of  a  third  person*  or  of  tho  iiidorser,"  It  may  be  "for 
account "  of  a  third  person  ■*  or  of  the  indorser ;  *•  but  an  indorsement  for  acconnt 
of  a  person  named  may  bo  a  mere  reference  to  the  consideration  and  will  not  tlien 
amount  to  a  restrictive  indorsement."  An  indorsement  may  be  for  deposit  simply 
and  as  such  effect  a  transfer  of  the  paper." 

fo)  Ry  Conditional  Indorsement.     The  indorser  may  make  hie  indorsement 
coQaitional.^     Snch  conditional  indorsement  has  been  held  not   to  aSect  tlie 

Milliken,  I  PhiU.  (Pa.)  208,  8  Leg.  Int. 
<Pk.)    112. 

3S.  Leland  v.  Parriott,  3fi  Iowa  454. 

JW.  Cftrrillo  e.  McPhillips,  56  Cal.  130; 
Hook  P.  Pratt,  78  N.  Y.  371,  34  Am.  Hep. 
SSB  ("  Pay  to  .  .  .  Hook,  ...  for  the  bene- 
fit of  her  son  Charlie");  Power  r.  Finnic, 
4  Call  (Va.)  411  ("Pay  ...  to  Jack  Power 
-only")  ;  Ancher  v.  Bank  of  England,  Dougl. 
616  ("The  within  mtut  be  credited  to"  a 
person  named). 

27.  /ndiana.— WillianiH  v.  Potter,  72  Ind. 
3fi4,  "  payable  to  Bro.  Jacob  Heath  for  me." 

Maasachuaetli. — Wilson  v.  Holmes,  5  Mass. 
643,  4  Am.  Dec.  75,  "  Pay  Thomas  Wilson 
...  for  our  uae." 

Mi*»U*ippi. —  Sims  v.  Wilkins,  5  Sm.  &  H. 
(Hiss.)  234,  an  indorsement  of  an  order  to 
pay  a  person  named  with  a  request  to  "  settle 
it  with  him,  as  he  may  wish  you  to  do  for 

United  State*. —  Lee  v.  Chillicothe  Branch 
Bank,  1  Bibs.  (U.  S.)  325,  15  Fed.  Cas.  No. 
8,187,  1  Bond  (U.  S.)  387,  15  Fed.  Cas. 
No.  8,186,  2  L^.  ft  Ins.  Rep.  10  ("credit  my 
account");  Bromi  v.  Jackson,  1  Wash. 
(U.  S.)  512,  4  Fed.  Cas.  No.  2,015  ("pay  the 
amount  to  order  for  my  use  ")  ■ 

England.— Saee  v.  Preaoot,  1  Atk.  245j 
249,  26  Eng,  Reprint  157  ("to  my  use"); 
Sigourney  c,  Lloyd,  8  B.  ft  C.  622,  7  L.  J.  K. 

B.  0.  S.  73,  3  M.  ft  R.  58,  32  Rev.  Rep.  504, 
15  E.  C.  L.  308  {affirmed  in  5  Bing.  625,  3 
M.  ft  P.  229,  3  Y.  ft  J.  220,  30  Rev,  Rep.  728, 
15  E.  C.  L.  704,  "  pay  to  Samuel  Wflliams 
.  .  .  for  my  use  "]. 

28.  Armour  Bros.  Banking  Co.  c.  Riley 
County  Bank,  30  Kan.  163,  I  Pac.  606;  Leary 
«.  Blanchard,  48  Me.  269;  U.  S.  National 
Bank  v.  Qeer,  63  Nebr.  67,  73  N.  W.  266,  41 
L.  R.  A.  439;  New  York  Third  Nat.  Bank  r. 
Georgetown  Miners'  Nat  Bank,  102  U.  S. 
«63  note,  26  L,  ed.  252  note;  White  v.  George- 
town Miners'  Nat  Bank,  102  U.  S.  6S8,  26 
L.  ed.   250;   Treuttel   v.  Barandon,    1   Moore 

C.  P.  543,  S  Taunt  100,  4  E.  C.  L.  5S. 

29.  Williams  v.  Jones,  77  Ala.  2B4;  Leary 
r.  Blanchard,  48  Me.  2S0;  Blaine  v.  Bourne, 
11  R.  L  lie,  23  Am.  Rep.  420;  Chica^  First 
Ifat.  Bank  v.  Reno  County  Bank,  1  McCrary 
IV.  S.)  491,  3  Fed.  257. 

An  indoiaemcnt  "  Pay  to  the Bank  oo 

account  of  "  the  indorser  is  not  restrictive  and 
tflves  a  right  of  action  to  any  holder  under 
it  (Adams  v.  Smith,  36  Me.  324),  and  such 
an  indorsement  by  a  secretary  for  his  com- 
pany has  been  held  to  be  susceptible  of  con- 
■truction,  and  to  fairly  indicate  either  that 


the  secretery  indorsed  the  note  for  or  on 
account  of  the  company,  or  that  plaintiffs, 
on  receiving  the  sum  due  thereon,  were 
to  credit  the  same  to  the  account  of  the 
company,  as  between  the  transferee  and  such 
company  (Wood  v.  Wellington,  30  N.  Y. 
218). 

Crossing  a  cbeck  "  for  acconnt  of  "  the  in- 
dontei  does  not  render  it  non -negotiable  under 
Bills  Exch.  Act,  1  8.  National  Bank  v. 
Silke,  [18B1]  1  Q.  B.  435,  60  L.  J.  Q.  B.  199, 
63  L.  T.  Rep.  N.  S.  787,  39  Wkly.  Rep. 
361. 

30.  Buckley  t;.  Jackson,  L.  R.  3  Ezch.  135, 
18  L.  T.  Bep.  N.  S.  636  ("value  in  account 
with  H.  C.  Drinkwater,  Esq.")  ;  Potte  v.  Reed. 
8  Esp.  57,  9  Rev.  Rep.  608  ("being  part  of 
the  consideration  money  in  an  Indenture  of 
Aaaignment "  ]  ;  Murrow  v.  Rtuart,  S  Moore 
P.  G.  267,  14  Eng.  Reprint  102  ("value  in 
account  with  the  Orientel  Bank"). 

31.  National  Commercial  Bank  c.  Miller, 
77  Ala.  168,  54  Am.  Rep.  50;  Wasson  v.  Lamb, 
120  Ind.  614,  22  N.  E.  729,  16  Am.  St.  Rep. 
342,  8  L.  R.  A,  101;  Security  Bank  c.  North- 
western Fuel  Co.,  68  Minn,  141,  59  N.  W.  987. 
But  such  indorsement  was  held  to  create  a 
mere  agency  to  collect  in  Beal  v.  Somerville, 
60  Fed.  647,  5  U.  S.  App.  14,  1  C.  C.  A.  198, 
17  L.  R.  A.  291. 

32.  McGormy  v.  Stockton  Sav.,  etc.,  Soc, 
131  Cal.  321,  63  Pac.  479  (an  indorsement  to 
pay  a  person  named  whenever  he  shall  pro- 
duce and  deliver  up  a  certain  certificate)  ; 
Prall  V.  Hinchman,  6  Duer  (N.  Y.)  351 
(holding  that  an  indorsement  for  a  special 
purpose,  upon  an  express  understanding  that 
the  note  should  not  be  used  unless  the  maker 
succeeded  in  procuring  an  extension  of  credit 
from  all  other  creditors  is  conditional  only). 
But  an  indorsement  is  not  conditional,  which 
reads;  "  I  assign  the  within  note  to  William 
Martin,  to  secure  him  as  security  to  T.  Nich- 
ols," and  the  fact  that  it  expresses  the  object 
for  which  the  transfer  was  mode  does  not 
affect  ite  validity.  Rowe  c.  Haines,  15  Ind. 
446,  77  Am.  Dec.  101. 

Effect  as  to  indorser, —  A  conditional  in- 
dorsement does  not  bind  the  indorser,  if  the 
condition  be  not  performed.  Johnson  v.  Bar- 
row, 12  La.  Ann.  83. 

Effect  as  to  accepter, —  The  accepter  is 
bound  by  the  condition,  if  the  indorsement 
precedes  the  acceptence,  and  will  be  liable  to 
pay  the  payee  a  second  time,  if  he  pays  the 
indorsee  in  disregard  of  the  condition.  Sav- 
age f.  Aldren,  2  Stark.  232,  IB  Rev.  Rep.  707, 
3  E.  C.  L.  390;  Robertson  i-.  Kensington,  4 
[VI,  C.  1.  d.  (n),  (c)] 
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paper's  negotiability,**  but  it  carries  with  it  notice  of  the  condition  expressed.** 
A  conditiousl  restnction  is  revokable  on  the  part  of  the  indorser  * 

(d)  By  Indorsement "  F&r  CoUeetion."  An  indorsement "  for  collection,"  if  so 
expressed  in  the  indorsement,  ie  restrictive,**  bat  an  indorsement  in  blank,  alUiougli 
intended  merely  as  an  indorsement  for  collection,  tranefen  the  title,"  and  a  kter 
holder  without  notice*^  may  take  a  clear  title  under  such  blank  indorsement, 
although  it  is  followed  by  an  indorsement  "  for  collection  "  made  by  the  collect- 
ing agent."     An  indorsement  for  collection  merely  makes  the  indorsee  agent  for 


Taunt  30.  Contra,  Bills  Exch.  Act,  i  33. 
On  the  other  hand,  if  the  conditional  indorse- 
ment WBfi  made  after  the  acceptance  and  ma- 
turity of  the  paper,  and  haa  been  Tiolated  in 
the  later  indorsement,  the  accepter  will  atill 
be  liable  to  the  later  indorsee.  Wright  e. 
Ua7,  2  Stark.  398,  3  E.  C.  L.  401.  Bo  if  the 
performance  of  the  condition  is  made  impos- 
sible by  act  of  taw,  as  where  chattels  coiuli- 
tioned  to  be  first  sold  were  taken  hj  a,  com- 
mission in  bankruptcy.  Lancaster  o.  Harri- 
Bon,  6  Bing.  726,  8  L.  J.  C.  P.  0.  S.  2»8,  4 
JU.  &.  P.  661,  19  E.  C.  L.  325. 

As  to  conditions  senerally  eeo  supra,  I,  C, 
1,  d,  (n),  (o). 

As  to  parol  eridence  to  Taiy  the  instra- 
ment  by  conditioiu  oi  otherwiie  see  infra, 
XIV,  E  [8  Cyc.]. 

Am  to  AefensM  giowlng  out  of  non-pei' 
foimance  of  condltiona  aee  infra,  XIV,  B 
[B  Cyc.]. 

33.  Tappan  v.  Ely,  15  Wend.  (N.  Y.)  362; 
Soares  v.  Olyn,  8  Q.  B.  24,  9  Jur.  881,  14  L.  J. 
Q.  B.  313,  es  E.  C.  L.  24. 

34.  Prall  v.  Hinchman,  6  Dner  (N.  Y.) 
351;  Tappan  v.  El;,  15  Wend.   (N.  Y.)   362. 

38.  Aa  to  later  mdorseiB.  Atkins  t>.  Cobb, 
56  Ga.  86;  Holmes  v.  Hooper,  1  Bay  (S.  C.) 
100. 

86.  Alabama. —  Eufqula  Grocery  Co.  v. 
Miaaouri  Nat.  Bank,  118  Ala.  408,  24  So.  389 
("  for  collection  account  of  Missouri  National 
Bank");  Williams  v.  JoAes,  77  Ala.  294 
("for  account  of"). 

Oeorgia. — Central  R,  Co.  c.  Lynchburg  First 
Nat.  Bank,  TS  Oa.  383,  "  for  collection,  for 
account  of." 

Illinois. —  McFherson  Nat.  Bank  c.  Velde, 
49  111.  App.  21,  "for  collection,  and  return." 

MastachuaetU. —  Freeman's  Nat.  Bank  v. 
National  Tube-Works  Co.,  161  Mass.  413,  24 
N.  E.  T7Q,  21  Am.  St.  Rep.  461,  8  L.  R.  A. 
42,  "  for  collection  and  credit." 

Uinnetota. —  Syracuse  Third  Nat.  Bank  v. 
Clark,  23  Minn.  203. 

iiittouri. — Mechanics  Bank  v.  Valley  Pack- 
ing Co.,  TO  Mo.  643  [affirming  4  Uo.  App. 
200],  "  for  collection  for  account  of." 

Nebraska. —  Roberta  v.  Snow,  27  Nebr.  426, 
43   N.   W.   241. 

ffeio  York. —  Clarke  County  Bank  v.  Oil- 
man, SI  Hun  (N.  Y.)  486,  30  N.  Y.  Suppl. 
1111,  63  N.  Y.  St.  29fl,  "for  coUection  and 

Nortk  Carolina. —  Drew  P.  Jacocks,  6  N.  C. 
138,  "  Sent  to  William  Drew,  Esquire,  to  col- 
lect for." 

Oregon.—  Roberts  V.  Parrish,  IT  Oreg.  68S, 
22  Pac  136. 


Teaat. —  Eempner  V.  Jordan,  3  Tex.  Civ. 
App.  120,  22  a.  W.  1001. 

United  States.— Lanier  r.  Nash,  121  U.  8. 
404,  T  S.  Ct.  019,  30  L.  ed.  B47 ;  Sweei^  t>. 
Easter,  1  Wall.  (U.  S.)  166,  17  U  ed.  681; 
Chicago  First  Nat.  Bank  c.  R«no  Coon^ 
Bank.  1  UcCrary  (U.  S.)   491,  3  Fed.  257. 

Wliere  indorsed  for  collectian  of  third  puty 
over  bUnk  isdoiiemant  of  payee  the  dmio- 
tiabillty  of  the  paper  is  not  destroyed,  but 
any  stranger  takmg  an  indorsement  from  the 
collecting  bank  will  hold  for  the  use  of  the 
third  person.  Fawsett  t>.  TJ.  S.  National  L. 
Ins.  Co.,  97  111.  11,  37  Am.  Rep.  95. 

37.  /ritnoM.— Morris   v.   Preston,   93  m. 


Missouri.-^  OdeU  O.  Gray,  16  Mo.  337,  65 
Am.  Dec.  147. 

t/eto  York. —  Hutchinson  v.  Manhattan  Co., 
160  N.  Y.  250,  44  N.  E.  776. 

North  Dafcolo.— Beybold  v.  Grand  Fods 
Nat.  Bank,  6  N.  D.  460,  67  N.  W.  682,  cer- 
tificate of  deposit  indorsed  in  blank. 

Ohio. —  McCoy  v.  Hombrook,  7  Ohio  Dec 
(Reprint)  143,  1  Cine.  L.  Bui.  170.  an  in- 
dorsement in  blank  to  collect  and  apply  pro- 
ceeds and  account  for  the  balance. 

pFnnei/luania.— Wilkinson  c.  Nicklin,  i 
DaU.  (Pa.)  306,  1  L.  ed.  431,  29  Fed.  Cu. 
No.  17,873. 

Tennessee. —  Woodson  c.  Gordon,  Petk 
(Tenn.)   lOfl,  14  Am.  Dec.  743. 

And  see  BAifKS  and  Banking,  6  Cyc  W 

38.  As  to  parties  with  notice  it  remains 
the  property  of  the  indorser.  Flanagan  t. 
Brown,  70  Cal.  264,  11  Pac.  706;  Effian  r. 
Briggs,  23  Kan.  710;  Reading  e.  Beardsler, 
41  Mich.  123,  1  N.  W.  966;  Blaine  c.  Bourw, 
11  R.  L  lie,  23  Am.  Rep.  429.  See  also  Uil- 
tenberger  v.  McGuire,  IS  La.  Ann.  4SS. 

39.  /IliHow.— American  Ezch.  Nat  Buk 
ff.  Theummler,  IBS  111.  90,  62  N.  E.  93i,  l» 
Am.  St.  Rep.  177,  68  L.  R.  A.  61. 

Jf iu«achu«et(«.~  Wood  v.  Boylston  Nst- 
Bank,  129  Mass.  358,  37  Am.  Rep.  366. 

^ew  York. —  Castle  v.  Com  Eich.  Bint, 
148  N.  Y.  J22,  42  N.  E.  618 ;  Com  Ejch.  Bsnt 
p.  Farmers'  Nat.  Bank,  118  N.  Y.  443,  a 
N.  E.  023,  29  N.  Y.  St  965,  7  L.  R.  A.  SS8. 

OfcloAoma.— Winfleld  Nat  Bank  e.  HcWn- 
liams,  9  Okla.  493.  60  Pac.  229. 

Penntylvania. —  Bradbury  e.  Foulkrad,  s 
Wkly.  Notes  Cas.  (Pa.)  606. 

See  also  Banks  and  Bankinb,  6  (^  4n. 
note  21. 
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the  iadoreer  to  collect  the  p&per,  bnt  doea  not  vest  in  him  the  le^l  title  to  the 
paper,**  ^though  it  ia  held  that  ench.an  iDdoreement  transfers  a  samcient  title  to 
eapport  an  action  bj  tlie  indorsee." 

(b)  By  Indorsement  "  Without  Recourse"  An  indorser  may  transfer  title** 
and  at  the  same  time,  except  ao  far  aa  he  is  still  chsreeable  with  implied  warran- 
ties as  a  seller  of  the  paper,"  create  no  liability  ae  indorser  by  indorsing  a  bill  or 
note  "  without  reconrse  "**  or  with  words  which  are  deemed  to  be  of  equivalent 


40.  ConMotiout. — Dum  t>.  Norris,  24  Conn. 
333. 

IllinoU.—  Brat  V.  NokomiH  Nat  Bank,  7« 
lU.   eoa ;   Fleury  v.  Tufta,  2S  III.  App.  101. 

Michigan. —  Locke  v.  Leonard  Silk  Co.,  37 
Uich.  479.     Compare  Moore  c.  Hall,  48  Mich. 

143,  11  N.  W.  844,  where  it  is  aaid  that  anch 
an  indorBement  paaaeB  the  legal  title  in  tniat. 

J/itifi««ola.— Rock  Countr  Nat  Bank  V. 
Hollister,  21  Minn.  3B5. 

mtaouri. — Northwestern  Nat.  Bank  o.  Bank 
of  Commerce,  107  Mo.  402,  17  S.  W.  982,  IS 
Xa   R.  A.  102. 

A'e6ra«fca. —  Boyer  v.  RichardBOD,  02  Nebr. 
156,   71   N.  W.  981. 

.Veil.  York.— Clarke  County  Bank  t.  Oil- 
man, SI  Bun  (N.  Y.)  480,  30  N.  Y.  Svppl. 
1111,  63  N.  y.  St.  2B9;  Oppenheim  v.  Weet 
Side  Bank,  22  Misc.  (N.  Y.)  722,  60  N.  Y. 
Suppl.  148;  Manhattan  Co.  v.  BejnoldB,  2 
Hi!)   (N.  Y.)  140. 

Ohto.— People's,  etc..  Bank  c.  Craig,  03 
Ohio  St.  374,  fi9  N.  B.  102,  81  Am.  8t.  Eep. 
C39,  62  L.  R.  A.  872. 

Pmmtylvania. —  Monia  t>.  Foreman,  1  Dall. 
(Pa.)  193,  I  L.  ed.  SS,  1  Am.  Dec.  236  [oe- 
plained  in  Gorgerat  «.  McCarty,  2  Dall.  (Pa.) 

144,  1  L.  ed.  324,  1  Am.  Dec  270]. 

ToMit. —  Continental  Nat.  Bank  v.  Weenu, 
69  Tex.  489,  6  S.  W.  802,  G  Am.  St.  B«p.  Bfi. 

Umted  StatM. —  Peck  v.  New  York  First 
Nat.  Bank,  43  Fed.  357. 

See  al«o  Bakks  akd  BASKDta,  6  Cyc.  496, 
note  23;  603,  note  86. 

Title  was  tranafeTred  by  an  indorsement 
"for  collection  for  account  of"  a  third  per- 
son (Fawsett  V.  U.  S.  National  L.  Ins.  Co.,  6 
111.  App.  272),  and  where  the  drawers  of  a 
draft  payable  to  tbemselvea,  indorsed  it  "  for 
collection  "  and  sent  it  to  plaintiff  in  a  letter, 
offering  it  the  paper  if  it  wished  to  discount 
it  and  send  them  a  check  for  the  amount, 
which  offer  was  accepted  and  complied  with 
by  plaintiff  (Payne  p.  Albany  City  Nat.  Bank, 
3  Ind.  App.  214,  28  N.  E.  432). 

Tbe  indorsee  may  mfiptaJH  tioTei  for  the 
loss  of  the  paper.  Carter  v.  Lehman,  90  Ala. 
126,  T  So.  735. 

41.  See  infra,  XIV,  C  [8  Cyc]. 

Unlike  a  mere  power  of  attorney,  such  an 
indorsement  for  collection  is  not  revoked  by 
tbe  indorser's  death.  Moore  f.  Hall,  48  Mich. 
143,   11  N.  W.  844. 

42.  /Iltnoic.— Mclntire  v.  Preston,  10  111. 
48,  48  Am.  Dec  321 ;  Hudson  v.  Sbejuird,  90 
111.  App.  626  (holding  that  an  Indorsement 
"  without  recourse "  transferred  the  l^al 
title  as  effectually  aa  an  unqualified  indme- 
ment). 


Indiana. —  Brotherton  c.  Street,  124  Ind. 
699,  24  N.  E.  1068. 

M j^aachuaettt. —  Richardson  v.  Lincoln,  5 
Mete.   (Mass.)   201. 

Oregon. —  Carroll  v.  Nodine,  41  Oreg.  412, 
69  Pac.  61,  holding  that,  inasmuch  as  an  in- 
dorsement without  recourse  operates  to  trans- 
fer the  title  only,  an  agreement  to  relieve  the 
indorser  from  all  liability  might  be  shown  1^ 

PffntMyhwHa.— Epler  v.  Fnnk,  B  Pa.  St. 
468. 

Witoontin. —  Lyon  c.  Ewings,  17  Wis.  61. 

United  Sfate*.— -Seeley  v.  Reed,  23  Fed.  164. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  472. 

43.  An  assignment  "  without  recourse " 
leaves  the  assignor  liable  as  vendor.     Beran. 

V.  Fitzsimmons,  40  111.  App.  108. 

As  to  andi  implied  warranties  see  infra, 

VI,  O,  2. 

41.  foMM.— Croia  v.  Hollister,  47  San. 
662,  28  Pac.  603. 

Loutsjana. —  Rayne  v.  Ditto,  27  La.  Ann. 
622. 

Maine. —  Waite  V.  Foster,  33  Me.  424. 

M ateaehutett*. —  Fitchburg  Bank  v.  Green- 
wood, 2  Allen  (Mass.)  434;  Richardson  v. 
Lincoln,  6  Mete.   (Maas.)   201.. 

Ohio. —  Dumont  c.  WilliamBon,  3  Ohio  Dee. 
(Reprint)   435,  6  Am.  L.  Reg.  N.  S.  330. 

i'«nn«vIt>imM.— Craft  v.  Fleming,  46  Ftt. 
St.  140. 

Virginia.— Oher  v.  Goodridge,  27  Gratt. 
(Va.)  878. 

United  Stafee. —  Welch  t.  Lindo,  7  Crancb 
(U.  a.)   169,3  L.ed.  301. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  662. 

As  againat  holders  with  notice,  tUi  pro- 
Tiso  may  be  expressed  in  an  assignment  by 
separate  instrument  made  simultaneously 
with  an  indorsement  in  blank.  Collier  t>, 
Mahan,  21  Ind.  110. 

If  they  precede  the  name  of  an  indoTMT 
they  apply  in  general  to  that  indorsement 
only  (Doom  c.  Sherwin,  20  Colo.  234,  38  Pac 
5S)  ;  but  where  the  words  are  written  after 
A's  name  and  above  B's  indorsement,  they 
may  be  shown  by  A  to  apply  to  his  indorse- 
ment, although  Uie  note  is  in  the  hands  of  a 
bona  fide  holder,  who  supposed  the  words  to 
relate  to  B  (Fitchburg  Bank  v.  Greenwood,  2 
Allen  (Mass.)  434;  Corbett  v.  Fet«r,  47 
Nebr.   260,  06  N.  W.   417). 

Eraalng  or  adding  woida. —  The  worda 
"  without  recourse  "  added  to  an  indorsement 
Me  of  eourac  material,  and  their  erasure  will 
amount  to  a  material  alteration,  and  as  suc'.i 
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import,**  bat  the  addition  of  these  words  will  not  affect  the  negotiability  of  tlie 
instrument"  and  will  not  be  a  notice  of  defects  to  put  a  purchaser  on  his  guard." 
2.  By  Delivery.  Paper  maj  be  transferred  by  delivery  where  it  is  expressly 
made  payable  to  bearer"  or  where  in  contemplation  of  law  it  is  so  payable*  us 
where  it  has  been  indorsed  in  blank,""  or  is  payable  to  a  fictitious  person,"  to 

Ohio. — Avery  v.  Latimer,  14  Ohio  64S; 
Henninger  v.  Wager,  4  Ohio  Dec.  (Reprint) 
242.  1  Clev,  L.  Rep.  150. 

Bonth  Carolina.— Hars  i>.  Man,  27  S.  C. 
132,  3  S.  E.  eOi  Hanks  v.  Duulap,  10  RicL 
Eq.  (S.  C.)  139;  Jones  r.  Weatcott,  2  Brev. 
(S.  C.)   166.  3  Am.  Dec.  704. 

Utah.—  Lebcher  r.  Lambert.  23  Utah  1,  61 
Pac.  e2S. 

Vermont.— Lamb  v.  Mfttthews,  41  Vt  42 
(holding  that  delivery  of  a  note  payable  to 
bearer  -which  gives  the  transferee  a  right  "  lo 
collect  it,  and  use  the  avails  aa  needed  "  ia  an 
assignment  of  the  note)  ;  Adams  v.  Soole,  31 
Vt.  538. 

Wwefmain. — Woodruff  v.  King,  47  Wis.  281, 
2  N.  W.  462;  AndrevH  v.  Hart,   17  Wis.  297. 

Vnited  Btatet.—  BuWa.Td.  v.  Bell,  I  Uascm 
(U.  S.)  243,  4  Fed.  Cas.  No.  2,121. 

Snjrlond.-  Wookey  v.  Pole,  4  B.  4  Aid.  1, 
22  Rev.  Rep.  6S4,  6  £.  C.  L.  366;  Grant  v. 
Vaughan,  3   Burr.   1516. 

Neg.  lostr.  L.  |  SO;  Bills  Exch.  Act,  f  31. 

See  7  Cent.  Dig.  tit.  "Bills  and  NotfS^" 
(4S9. 

A  aoaled  note  payable  to  bearer  has  been 
held  to  pass  by  delivery  (Porter  i>.  McCollmn, 
15  Oa.  62%;  Craig  v.  Vicksburg,  31  Miss.  21S; 
Merritt  v.  Cole,  14  Hun  (N.  Y.)  324),  bul 
in  some  states  indorsement  (Sayre  v.  Lncas, 
2  Stew.  (Ala.)  269,  20  Am.  Dec.  33;  Oaboni 
p.  Kistler,  35  Ohio  St.  flB;  Cushman  r.  Welsb, 
19  Ohio  St.  536),  formal  assignment  (Buclc- 
ner  v.  Greenwood,  8  Ark.  200;  Poster  r.  Flovd, 
4McCord  (S.  C.)  159),  or  an  assignmcntintli 
witnesses  and  under  seal  (Kinniken  i;.  Du- 
laney,  6  Harr.  (Del.)  384)  ia  required,  and 
the  note  is  non- negotiable  and  subject  to 
equities  until  transferred  by  indorsement 
(Spepce  V.  Tapscott,  93  N.  C.  240;  Haveoa  e. 
Potts,  86  N.  C.  31). 

49.  A  United  States  "  Mven-thiTty "  note, 

payable  to  the  order  ot ,  and  not  hanng 

the  name  of  any  person  filled  in  the  bUnk 
space  is  the  same  as  if  payable  to  beanr 
and  may  be  transferred  by  dcliveiy.  U.  S.  t. 
Vermilyc,  10  Blatchf.  (U.  S.)  280,  28  Fed 
Cas.  No.  16,818.  8  Am.  L.  T.  Rep.  78  [aflirmti 
in  21  Wall.  (U.  S.)   138,  22  L.  ed.  606]. 

60.  See  aupra,  VI,  C,  1,  b,  (n). 

61.  fndiona. —  Farnaworth  v.  Drake,  II 
Ind.  101. 

Iowa. —  Lane  t.  Krekle,  22  Iowa  389. 

Eanaa». —  Kohn  v.  Watkins,  26  Kin-  Wl> 
40  Am.  Rep.  336. 

MicUgan.—  Bhan  v.  Bronn,  IZS  Uich.  ST3. 
87  N.  W.  757. 

Hehraaka.—  Rogers  v.  Ware,  2  tfebr.  21. 

Tiew  Hampshire. —  Foster  v.  Shattuet,  t 
N.  H.  446. 

Nod  Fork.— Under  the  atatut*,  if  » 
gotiated  by  the  maker.  Mechanics'  Bank  r. 
Straiten,  3  Abb.  Dec.   (N.  Y.)  2flB,  3  Sep* 


will  discharge  the  indorser.  Kennon  v.  Hc- 
Rea,  7  Port.  (Ala.)  175.  On  the  other  hand 
where  the  indoraer  omitted  by  mistake  to 
write  the  words  "  without  recourse "  such 
words  may  be  added,  by  consent  of  both 
parties,  without  any  new  consideration.  Beal 
V.  Wood,  5  Mo.  App.  591. 

46.  Hailey  v.  Falconer,  32  Ala.  636  (an 
assignment,  of  "  all  my  right  and  title."  iu' 
dorsed  on  a  note,  "  to  be  enjoyed  in  the  same 
manner  as  may  have  been  by  me  "  j  ;  Rice  v. 
Steams,  3  Mass.  225,  3  Am.  Dec.  129  ("at 
his  own  risk").  But  not  the  words  "old 
drm  in  liquidation,"  added  to  a  partnership 
indorsement.  Fasain  v.  Hubbard,  66  N.  Y. 
466. 

46.  Maaaachuaetlt. —  Upbam  v.  Prince,  12 
Idass.  14. 

Nebratka. —  Consterdine  v.  Moore,  (Nebr. 
1902)   91  N.  W.  389. 

Petaitjflvania. —  Epler  v.  Punk,  8  Pa.  St. 
468. 

Virginia. —  Lomax  v.  Picot,  2  Rand.  (Va.) 
247. 

United  S(atea.— Hamilton  P.  Fowler,  08 
Fed.  18,  40  C.  C.  A.  47. 

Neg.  Instr.  L.  |  08. 

47.  See  infra,  IX,  A,  3,  b,  (IV),  (B),   (3). 

48.  Alabama.—  Sprowl  v.  Simpkins,  3  Ala. 
616. 

Arkantae. —  Ediaon  V.  Frazier,  8  Ark.  219. 

/Utnoi«.— Jones  v.  NellU,  41  III.  482,  89 
Am.  Dec.  339;  Johnson  v.  Stark  County,  24 
111.  75 ;  Gillham  t>.  State  Bank,  3  111.  246,  35 
Am.  Dec.  106. 

/ndiana.— Tescher  p.  Merea,  113  Ind.  686, 
21  N.  E.  316;  New  v.  Walker,  108  Ind.  366.  9 
N.  E.  386.  58  Am.  Rep.  40;  Melton  v.  Qib- 
son.  97  Ind.  158;  Hall  v.  Allen,  37  Ind.  641. 
But  this  is  not  true  under  the  statute  unless 
the  note  is  payable  at  some  chartered  bank 
within  the  state.  Jamison  v.  Jarrett,  4  Ind. 
187;  McNitt  v.  Hatch,  4  Blackf.   (Ind.)   531. 

lawa. —  laub  v.  Rudd,  37  Iowa  817;  Qage 
V.  Sharp,  24  Iowa  16;  Lane  p.  Krekle.  22  Iowa 
399;   Creighton  v.  Gordon.  Morr.    (Iowa)    41. 

Kentucky. —  Gray  Tie.  etc.,  Co.  v.  Farmers' 
Bank,  22  Ky.  L.  Rep.  1333,  60  S.  W.  537. 

MasaachuBelta. —  Holeomb  P.  Beach,  1 12 
Mass.  460;  Cone  v.  Baldwin.  12  Pick.  (Mass.) 
645;  Wilbour  P.  Turner,  6  Pick.   (Mass.)  526. 

Uiansaippi,-^  Winstead  p.  Davis.  40  Miss. 
785;  Cobb  p.  Duke.  ;6  Miss.  60,  72  Am.  Dec. 
157;  Arnold  v.  Leonard,  12  Sm.  &  M.  (Miss.) 
258;  Oillman  v.  Ailles,  5  Sm.  £  M.  (Miss.) 
373.  43  Am.  Dec.  520. 

Sebraaka. —  Dusenbury  v.  Albright,  31 
Nebr.  345,  47  N,  W.  1047. 

Neu>  Jersey. — Hutchings  e.  Low,  13  N.  J.  L. 
246. 

North  Dakota. —  Dunham  p.  Pearson,  5 
N.  D.  414.  67  N.  W.  283,  67  Am.  St.  Rep. 
656,  36  L.  R.  A.  232. 
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the  drawer's  or  maker's  own  order  and  has  been  indorsed  by  him,""  or  to  a 
designated  person  or  bearer,"  althoagh  in  the  last  case  the  statntes  of  some 
states  expressly  reqnire  indorsement  for  tlie  transfer  of  snch  paper.**  Certain 
other  instrnmentB  for  the  payment  of  money  pass  by  delivery  from  hand  to  hand," 


(N.  r.)  365,  1  Tranacr.  App.  (N.  Y.)  201,  B 
Abb.  Pr.  N.  S.  (N.  Y.>  11  (a  check  to  "bUlg 
payable,  or  order");  Steveas  d.  Strang,  Z 
.Saiidf,  (N.  Y.)  138;  Maniort  p.  Roberts,  4 
E.  D.  Smith  (N.  Y.)  83;  Anderson  u.  Dundee 
State  Bunk.  20  N'.  Y.  Suppl.  511,  47  N.  Y.  St. 
447 ;  Seott  V.  Parker,  6  N.  Y.  Suppl.  7S3,  26 
N.  Y-  St.  B65;  Pleta  v.  Johnson,  3  Hill  (N.  Y.) 
112. 

OAio.— Forbes  «.  Espy,  21  Ohio  St.  474. 

Paper  to  fictitiooa  p&jree  eqnlTalent  to 
paper  to  bMier  see  supra,  I,  C,  1,  c,  (n), 
(B).   (8). 

If  is«ned  to  a  genuine  payee  and  tram- 
lerted  under  a  foiled  indoTiement  of  hia 
name  it  is  not  so  trauHlerable.  Dana  r.  Uu- 
derwood,  19  Pick.  (MasB.)  99;  Rosen  o. 
Ware,  2  Nebr.  29. 

52.  '^'Conor  v.  Clarke,  (Cal.  1890)  44  Pac. 
482 ;  Jones  P.  Shapera,  57  Fed.  457,  13  U.  8. 
App.  481,  6  C.  C.  A.  423. 

Paper  payable  to  drawer  oi  maker  and 
Indorsed  equivalent  to  paper  to  bearer  see 
««pro,  I,  C,  1,  c,  (B),  (4). 

53.  ArkOMaaa. —  Edison  n.  Frarier,  8  Ark. 
219. 


Oeorgvi. —  Porter  n,  McCollnm,  IB  Ga,  628, 
a  sealed  bond. 

/ndtana.— Tescher  e.  Merea,  118  Ind.  686, 
21  N.  E.  316;  Melton  v.  Gibson,  97  Ind.  158; 
Silej  e.  Schawacker,  60  Ind.  692. 

lovaa. —  Allenaworth  e.  Moore,  3  Greene 
(Iowa)  273;  Shelton  v.  Sherfej,  3  Greene 
<Iowa)  108;  Creighton  p.  Gordon,  Morr.  (Iowa) 

Jf(i«sacAiu«t(s. — Wilbour  v.  Turner,  5  Pick. 
<Mb8s.)   526;  Dole  v.  Weeks,  4  Mass.  461. 

JfvcAi^on. —  Bitzer  v.  Wagar,  83  Mich.  223, 
47  S.  W.  210,  a  note  to  "  the  order  of  "  the 
payee  "  or  bearer." 

Miatie^ippi. —  Hatchcock  v.  Owen,  44  Miss. 
799;  Fox-c.  Hilliard,  36  Miaa.  160;  Tillnutn 
r.  Allies,  5  Bm.  t  M.  (Misa.)  373,  43  Am. 
Dec.  620. 

J?eip  Jersey. —  Hutchings  p.  Low,  13  N.  J.  L. 
246. 

Sew  Yorfc.— Dean  v.  Hall,  17  Wend.(N.Y.) 
214;  Pierce  r.  CrafU,  12  Johna.  (N.  Y.) 
■00. 

Pennsytvania. —  Carr  c.  Le  Fevre,  27  Pa. 
St.  413.  a  corporation  bond. 

Tennessee. —  Smyth  p.  Garden,  1  Swan 
(Tenn.)  28. 

Temu. —  Hopkina  v.  Seymour,  10  Tex.  202 
la  non-noKotiable  note)  ;  Greneauz  p. 
\Vhceler,  6  Tex.  516. 

Fermont.— Matthews  v.  Hall,  1  Vt.  310. 

United  States. —  Bullard  v.  Bell,  I  Mason 
<V.  S.)   243,  4  Fed.  Caa.  No.  2,121. 

/Tn^land.— Grant  r.  Vaughan,  3  Burr.  1516; 
^'ayman  r.  Bend,  1  Campb.  175. 

Paper  payable  to  person  oamed  oi  bearer 


equivalent  to  paper  payable  to  bearer  see 
•upro,  I,  C,  1,  c,  (II),  (B),  (3). 

The  effect  of  indorsing  such  paper  is  to  ren- 
der the  transferee  liable  as  an  indorser  ( Davia 
p.  Wilson,  31  Tex.  136)  and  to  enable  the 
holder,  as  ngaiitat  the  maker,  to  declare  upon 
it  as  bearer  or  as  indorsee  at  his  election 
(Cowaer  I'.  Tatum,  24  Ark.  13). 

S4.  Alabama.  —  Montgomery  First  Nat. 
Bank  p.  Nelson,  105  Ala.  ISO,  16  So.  707 
(check);  Carew  p.  Nortlirup,  6  Ala.  367; 
Clark  V.  Field,  1  Ala.  468.  Contra,  prior  to 
the  act  of  1837.  Sprowl  f.  Simpkina,  3  Ala. 
615;  Eimmey  v.  Campbell,  1  Ala.  92;  Car- 
roll p.  Meeks,  3  Port  (Ala.)  226. 

lUinoit.—  Turner  v.  Peoria,  etc.,  R.  Co.,  95 
III.  134,  36  Am.  Rep  144;  Garvin  p.  Wiawell, 
83  ni.  215;  Wilder  v.  De  Wolf,  24  111.  190; 
Rooaa  p.  CrUt,  17  111.  450,  65  Am.  Dec.  679; 
Hilbom  T.  Artus,  4  111.  344;  Bourdeauz  v. 
Coquard,  47  HI.  App.  264  (a  municipal  or- 
der) ;  Porter  p.  Drennan,  13  III.  App.  362; 
Garfield  v.  Berry,  6  111.  App.  356;  Rabberman 
P.  Muehlhauaen.  3  111.  App.  328. 

Kansas. —  Blood  r.  Northup,   1  Kan.  28. 

Miaamtri. —  Beatty  P.  Anderson,  5  Mo. 
447. 

OAio.— Osbom  v.  Kletler,  35  Ohio  St.  99 
(sealed  nof«)  ;  Avery  v.  Latimer,  14  Ohio 
542;  Fallis  v.  ^owarth,  Wright  (Ohio)  303; 
Putnam  v.  Btewart,  1  Ohio  Dec.  (Reprint) 
G73,  10  West.  L.  J.  410   (sealed  note). 

United  Btates.  —  Bradley  -c.  Trammel, 
Hempst.  (U.  S.)  164,  3  Fed.  Cas.  No.  1,788a, 
under  Arkansas  statute. 

6S.  Bank-notei  payable  to  bearer  or  to  a 

Krticular  person  or  bearer  are  transferable 
delivery.  Kemper,  etc.,  Nav.,  etc.,  Co.  P. 
SchieSelin,  5  Ala.  493  (under  the  statute  of 
1839,  which  excepted  luink'notes  from  the 
operation  of  the  statute  of  1837)  ;  New  Hope 
Delaware  Bridge  Co.  p.  Perry,  11  111.  467,  62 
Am.  Dec.  443;  Gilbert  v.  Nantucket  Bank,  6 
Maaa.  97 ;  De  la  Chaumette  v.  Bank  of  Eng- 
land, 2B.k  Ad.  386,  9  L.  J.  K.  B.  0.  S.  239, 
22  E.  C.  L.  165,  9  B.  &  C.  208,  7  L.  J.  E.  B. 
O.  S.  170,  17  E.  C.  L.  100. 

Bills  of  lading,  with  the  invoice,  may  ba 
transferred  by  delivery.  Merchants'  Bank  v. 
Union  H.,  etc.,  Co.,  68  N.  Y.  373. 

Certificates  of  deposit  payable  to  a  particu- 
lar person  or  order  "  on  the  return  of  this 
certificate  properly  indorsed "  are  transfer- 
able by  delivery  without  indorsement  (Caa- 
sidy  t.  Faribault  First  Nat.  Bank,  30  Minn. 
86,  14  N.  W.  383  [follaiBing  Pease  P.  Rush.  2 
Minn.  107];  Fultz  v.  Walters,  2  Mont.  165)  . 
and  their  indorsement  after  such  transfer  can- 
not prejudice  the  ri^ts  of  the  assignee 
(Shanklin  V.  Madiaon  County,  21  Ohio  St. 
675).      . 

County   wananta   payable    to    bearer,    al- 
though not  n^otiable  as  bills  of  exchanfi^  or 
promissoiy  notes,  pass  by  delivery.     Jerome 
[VI,  C,  2] 
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-PluiterB',  ate.,  Ina.  Co.  f. 
TuiutBll,  72  Ala.  142  (ftTthough  the  [nper  it 
in  the  hands  of  a  third  person  claiming  ij. 
veraely  to  the  csoignoT)  ;  Morris  «.  Foillou,  M 
Ala.  403  (where  an  asaignment  by  a  aepartto 
vrriting,  made  in  New  York  between  New  Yoijc 
citizens,  was  held  good  against  Beqneitntioa 
under  Alabama  law). 

Arkomla*. —  Biscoe  e.  Sneed,  II  Ark.  101, 
holding  that  a  note  payatile  to  a  particolir 
person  or  order  can  be  transferred  fay  aasigD- 
ment  on  a  paper  attached  thereto,  or  acms- 
panfing  it,  lo  as  to  vest  the  legal  interest  ud 
right  of  action  in  the  aa8igae& 

Con««otiout. — Goodrich  v.  8t«nlay,  23  Cobs. 


and  deliver;  has  been  held  enfficient  for  the  trsnefer  of  ft  non-negotUble  luU  or 
note,  althongh  there  is  authority  against  this  holding." 

a.  By  Assigmmbht  —  a.  In  Wrltinff  —  (i)  NSQOTIASLS  Pafsb  —  (a)  In 
General.  Tiie  equitable  title"  to  a  bill  or  note  and  to  tbe  moneys  jMijable  on  it 
mar  be  transferred  by  assignment,  which  may  be  formal  or  otherwise."  Formal 
assignment  of  tlie  instrument  may  bo  made  without  indorsemeut  by  separate 
iuBtrnment."  It  may,  however,  be  transferred  by  ft  mere  order  by  the  payee  of 
the  note  drawn  upon  tJie  maker"  or  on  his  own  a^nt,"  by  assignment  of  the 
receipt  of  an  attorney  who  holds  the  instniment  for  collection,"  by  an  order  of  the 

c.  Rio  Grande  County,  5  UcCraiy  (U.  8.) 
G39,  IS  Fed.  873. 

Crossed  checks. — Carlon  c.  Ireland,  6  E.  &  B. 
785,  2  Jnr.  N.  8.  3B,  26  L.  J.  Q.  B.  113,  A 
Wkly.  Rep.  200,  6S  E.  C.  L.  705. 

Policy  of  instuance  guaranteeing  payment 
to  the  bearer  pR«aeB  by  nwire  delivery  withont 
indorsement.  Ellicott  v.  U.  B.  Insurance  Co., 
8  Gill  &  J.  (Md.)  lee. 

Warchotue  receipts. —  Toner  v.  State  Bank, 
llnd.  IBOO)  66  N.  E.  731;  SUte  V.  Loonua,27 
Minn.  621,  6  N.  W.  756   (by  itatut«). 

Warrant!  by  state  officer.— D.  O.  Hill^ 
etc.,  Nat.  Bank  d.  Herald,  74  Cal.  603,  16  Poe. 
507,  6  Am.  St.  Rep.  476. 

66  Uoore  v.  Foote,  34  Mich.  443;  Loftus 
r.  Clark,  1  Hilt.  (N.  Y.)  310  (although  pay- 
able to  a  particular  person  or  order) .  Cfm- 
tra.  Smith  v.  Lyons,  Harp.  (S.  C-)  334,  under 
the  South  Carolina  act  of  1798.  AndeeeOr^g 
V.  Johnson,  37  Tex.  658  (where  it  was  held 
that  a  mere  transfer  by  delivery  of  a  non- 
negotiable  instrument  will  not  enable  the 
holder  to  recover  without  averment  and  proof 
of  bona  fide  ownership)  ;  Merlin  v.  Manning, 
2  Tex.  361  (holding  that  to  maintain  an  ac- 
tion in  bis  own  name  the  holder  must  prora 
his  ownership). 

67.  ihat  transfer  by  asdinment  curies 
the  equitable  title  see  infra,  VI,  F,  2,  b. 

Notice  of  transfer. —  Notice  to  the  maker 
is  not  necessary  to  perfect  the  title  of  the  as- 
signee as  against  a  later  attachment  (Sugg  v. 
Powell,  1  Head  (Tenn.)  221)  and  stilMess 
to  the  maintenance  of  an  action  b<r  tbe  in- 
dorsee against  the  indorser  (Elmendorf  v. 
Shotwell,  15  N.  J.  L.  163). 

A  sealed  bill,  requiring  an  indorsement  by 
statute,  does  not  pass  by  delivery  only  so  as 
to  carry  a  warranty  of  attorney  to  enter 
judgment.  Cushman  c.  Welsh,  19  Ohio  St. 
538. 

68.  Mitchell  v.  Walker,  17  Fed.  Cas.  No. 
9,670,  19  Alb.  L.  J.  1B2,  2  Browne  Nat.  Bank 
Cos.  180,  4  Cine.  L.  Bui.  172,  25  Int.  Rev.  Rec. 
84,  185,  20  Leg,  Int.  (Pa.)  74.  158,  26  Pittsb. 
"Leg.  J.  95,  7  Reporter  425,  8  Reporter  232, 
holding  that,  under  the  Pennsylvania  statute 
of  1815,  which  provides  for  the  assignment 
of  notes  in  writing  and  that  the  assignee 
thereof  may  maintain  suit  in  his  own  name, 
no  particular  form  of  assignment  is  neces- 
sary, but  that  it  is  sufficient  if  the  intent  to 
assign  appears. 

An  indoTsement  upon  a  note,  "  This  note 
has  been  transferred  to  L.  M.  Guy  by  J. 
Weatherby"  is  sufBdeut.  Deshler  c.  Quy,  B 
Ala.  186. 


[VI,  C.  2] 


79. 

Iowa Clapp  t>.  Cedar  Conul;,  5  lowi  IS, 

68  Am.  Dec  678,  n^otiable  bonds. 

Xentudty. —  Instone  e.  Williomscm,  2  Bibb 
(Ky.)   83. 

LouittOna. — Jones  v.  Ellio'tt,  4  Ia.  Ibd. 
303 ;  Hughes  r.  Harrison,  2  L*.  89. 

iftnMMota. —  Fost«r  e.  Berkey,  B  Minn.  3S1. 

MUaouri. —  Thornton  v.  Crowther,  24  Ud. 
184;  Able  v.  Shields,  7  Mo.  120. 

yew  Torfc.— Fultmi  c.  Fultmi,  4B  Bsfb. 
(N.  Y.)   681. 

Bee  7  Cent.  Dig.  tit.  "Bills  and  Notes,' 
f  508. 

By  deed. —  A  negotiable  bill  or  note  nuy 
be  transferred  by  deed  (McGee  e.  Biddlcs- 
barger,  39  Mo.  366;  McClain  e.  Weidenapr, 
26  Mo.  364),  but  not  so  as  to  authorize  nut 
hy  the  granUe  in  bis  own  name  (Hopkiik  t. 
-Pige,  2  Brock.  (U.  S.)  20,  12  Fed.  Cas.  So. 
6,697).  Where,  however,  an  assignment  U 
made  hy  trust  deed  witlwut  indorsemeEt  or 
delivery,  for  love  and  affection  only,  ind  to 
take  effect  at  the  donor's  death,  it  will  con- 
vey no  Iq^al  title  and  will  not  be  enforcesble 
in  equity  (Borum  v.  Eing,  37  Ala.  SOB),  utl 
where,  at  the  time  a  note  was  indorsed  in 
blank,  anotlier  between  tbe  same  parties  >u 
folded  in  it,  the  indorsement  of  tlie  fonKr 
is  only  an  equitable  assignment  of  tbe  iBttfr, 
although  the  parties  may  have  intoided  u 
indorsement  (Columbus  Nat.  Bank  V.  Lmb- 
ard,  91  Qa.  605,  IS  S.  E.  32). 

60.  Noyes  v.  Oilman,  65  Me.  SS9. 

61.  Nininger  c.  Banning,  7  Minn.  274  (u 
order  on  the  holder's  agent  for  its  deliverr),' 
Gayoso  Sav.  Inst  v.  Fellowe,  6  C(ddw.(TaL) 
467  ( holding  that  an  order  by  the  Mier  bi 
his  collecting  agent  to  pay  over  pioceedt  will 
avail  against  a  siriMequent  attaduiKnt). 

ea.  Clarke  v.  Hogeman,  13  W.  Vs.  718. 

Bnt  if  a  note  u  being  nea  by  the  ptT*^* 

men  aaoignment  of  the  receipt  given  for  it  I7 
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conrt,"  or  by  a  ootarkl  act,**  or  %ia  Mcdgnmeot  may  be  indaded  in  &  bond  giT«ii 
by  the  payee"  or  in  an  aseignment  of  a  judgment  recovered  on  the  note;" 
bet  tbe  aasigDment  of  a  collateral'  trust  deed  is  not  of  itself  aa  aaaignment  of 
the  notes  secored  by  it" 

(b)  Of  Part  <>f  Inatrument.  The  law  does  not  permit  the  aadgnment  of  a 
part  only  of  a  bill  or  note,  to  the  extent  that  tbe  aaeignee  may  recover  thereon  at 
Uw,"  althongh  rach  transfer  may  be  anstained  in  eqnity .■ 

(u)  Nos-NxaoTlABLE  Pafxr.     Non-negotiable  bUla  or  notes  are  asaigDable  ™ 
Hke  other  chosee  in  action.''^     This  may  be  done  by  indorsement  and  delive 
bnt  it  has  been  held  that  indorsement  alone  is  insnmcient.'" 


eh  very," 


XMckBon  ff.  Cluaningham,  M«rt.  k  Y. 
203. 

63.  Oatton  c.  DimiBitt,  ZT  111.  400. 
Wlieie  by  ctatnte  notM  talan  by  a  corpo- 

zatioii  an  negotiable  snly  by  orde;  of  the 
OSVtt,  no  other  asaignment  will  paM  title. 
BowUey  e.  Kline,  (Tnd.  App.  1901)  60  N.  £. 
718. 

64.  Dncaase  v.  Eeyeer,  2S  La.  Af",  410, 
under  La.  Rev.  Civ.  Code,  art.  3170. 

65.  Croeby  r,  Roub,  16  Wis.  016,  S4  Am. 
Dec.  720. 

Such  tiuufer  bae  been  beM  to  be  an  In* 
doisemetit  where  a  note  and  mortgage  eecur- 
ing  it  given  to  a  lailroad  company  were  at- 
tached to  its  negotiable  bond,  which  recited 
that  they  wei«  transferred  aa  security  for, 
and  were  transferable  only  in  connection  with, 
tbe  bond.  Bange  D.  Flint,  26  Wis.  &U.  On 
the  other  hand  a  bond  by  the  transferrer, 
guaranteeing  payment  at  a  different  place 
than  that  stipulated  in  the  note,  and  prorid- 
ing  that  the  not«  should  be  transferred  only 
in  connection  with  tbe  bond,  most  be  regarded 
as  an  independent  instrument  and  not  as 
^ssing  tbe  legal  title  In  ths  not«.  Peck  r. 
Bligh,  S7  ni.  317.  And  where  a  railroad 
segotiatad  a  bond  and  delivered  with  it  a 
rarte  as  eecnrity,  without  indorsement,  but  the 
bond  eontained  an  assignment  of  such  note, 
which  was  made  transferable  with  the  bond 
and  not  otherwise,  tbe  bond  was  the  principal 
and  the  note  the  incident,  and  was  not  trans- 
ferred aa  an  independent  inMnunent.  Has- 
kell V.  Brown.  66  111.  29. 

66.  But  the  asBignment  of  a  Judgment  on 
a  note  la  not  such  assignment  of  the  note  as 
\o  enable  the  assignee  to  bring  an  action 
against  prior  parties  to  the  note.  Kelsey  o. 
McLaoghlin,  76  Ind.  379;  Ward  V.  Haggard, 
75  Ind.  331. 

67.  Bell  V.  Blair,  66  Miss.  191,  3  So.  3T3; 
Jordan  v.  Harrison,  40  Mo.  App.  172  (where 
the  note  was  in  the  hands  of  a  pledgee,  and 
the  trust  deed  securing  it  was  transferred  to 
anoUier  l^  the  pledger  witb  a  forged  copy  of 
the  note). 

As  aidgnmcBt  of  a  bond  aecnring  a  note 
does  not  carry  the  note  with  it  Morgan  V. 
Smith  Americas  Organ  Co.,  73  Ind.  179. 

The  iadoneiMat  of  a  coIUteial  mortiasa 
wilt  not  as  a  rule  oarry  with  it  a  oot*  ( Freoeh 
«.  Turner,  16  Ind.  M;  DoU  v.  HoUmbeek,  19 


Nebr.  639,  28  N.  W.  286.  And  sea  Abbigk- 
UENTB,  4  Cyc.  73,  note  66),  but  if  the  note  is 
delivered  to  thr*  assignee  it  will  pass  with  the 
mortgage  (Coombs  c.  Warren,  34  Me.  69), 
and  where  a  mortga^  secures  a  note  which 
is  loet  and  it  ie  assigned  witb  the  "  mortgage 
debt "  it  will  carry  the  debt  secured  by  the 
lost  note  (UcCanseland  v.  Baltimore  Humane 
Impartial  Soc.,  9S  Md.  741,  62  Atl.  918).  In 
Califomiik  the  assignment  of  the  mortgage 
which  secures  and  recites  the  notes  ia  a  trans- 
fer of  the  notes.  Cortelyou  v.  Jones,  (Cal. 
1900)    61   Pac.  918. 

68.  Miller  v.  Bledsoe,  2  III.  530,  32  Am. 
Dec  37;  Oalliopolis  Bank  v.  Trimble,  6 
B.  Mon.  (Ey.)  S99;  Elledge  v.  Btraughn,  2 
B.  Uon.  (Ky.)  61;  Bibb  v.  Skinner,  2  Bibb 
(Ky.)  57;  Frank  t>.  Kaigler,  36  Tes.  305; 
Lindsay  v.  Price,  33  Tei.  260;  Hawkins  C. 
Cardy,  1  Ld.  Raym.  360. 

69.  Hutchinson  v.  Simon,  57  Miss.  62S. 
Benders    instmment    non-negotiable. —  An 

Indorsement  on  the  back  of  a  note  by  tbe 
payee  transferring  part  to  meh  of  two  parties 
renders  it  non-negotiable.  Goldman  v.  Blum, 
68  Tex.  630. 

Part  interest  of  a  holder  aa  joint  owner 
created  by  delivery  to  him  may  t>e  trans- 
ferred by  him  by  delivery  to  another.  Tit- 
comb  V.  Thomas,  6  Me.  282. 

70.  "Atsignmeat "  is  applied  to  the  trans- 
fer of  choses  in  action  not  negotiable  while 
the  term  "  indorsement  "  is  usually  applied 
to  the  transfer  of  negotiable  paper  only. 
Freeman's  Bank  v.  Buckman,  16  Oratt.  (Va.J 


,   Ooodrum, 


126. 

71.  Kentncky. —  Vazwell   i 
B.  Mon.  ( Ey. )  286. 

JfoetocfcuieHs. —  Norton   p.    Piacataqua    P. 
t  M.  Ins.  Co.,  Ill  Mass.  632. 

Hmo  Jersey. —  Halsey  r.  Dehart,  1  N.  J.  L. 


109. 

Weto   yort.— 
(K.  Y.)   284. 

Tenneaaee. —  Wolte 
(Tenn.)   313. 

Femumt.— Stiles  c.  Farrar,   13  Vt.  444. 

Notice  to  the  maker  is  unnecessary.  Am* 
midowu  V.  Wheelock,  8  Pick.  (Mass.)   470. 

7S.  Merchuits'  Nat.  Bank  D.  Orc«g,  107 
Mich.  146,  64  N.  W.  1052;  Tulloas  v.  Ra> 
pelye,  3  Abb.  Pr.   (N.  Y.)   93. 

73.  Marietta  Bai^  v.  Pindall,  2  Rand. 
(Ta.)  465,  476,  where  the  court  said:  "As- 
■igument  means  more  than  endortement;  it 
endorsement  by  one  party,  witb  inlent 
I.  C.  8,  a,  f  ■ 


-Preaoott  V.   Hull,    17   Johns. 
Tyler,      1      Heisk. 


[VI.  I 
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b.  By  Parol.  lu  the  absence  of  a  statnte  to  the  contrai^  "  a  written  aasign- 
ment  ie  nnnecessary,  whether  the  note  be  negotiable  or  non-negotiable''  and  an 
flBsignment  by  parol  is  aufficient,^*  although  where  the  note  is  payable  to  order  the 
law  merchant  required  other  evidence  of  ownerehip  than  the  mere  poBsessiou  to 
support  a  recovery.'" 

D.  Delivery — I.  Necessitt  or  —  a.  In  GeneraL  Delivery  of  the  instmmenL 
either  actual  or  constructive,'"  forms  part  of  the  contract  of  indorsement,"  as  well 
as  of  transfer  by  assignment,""  and  is  essential  in  general  to  ita  complete  legal 
transfer."     It  is  not  necessary,  however,  that  indorsement  and  delivery  should %e 


to  assign,  and  an  aceeptajice  of  that  aasign- 
ment,  by  the  other  p&rtj."  See  also  Parld- 
son  V.  McKim,  1  Pinn.  (Wia.)  214. 

In  California,  by  statute,  such  paper  may 
be  assigned  bj  indorsement.  Alexander  v. 
HcDow,  108  Cal.  25,  41  Pac.  E4. 

74.  Ashworth  v.  Crockett,  11  Mo.  036. 

75.  Hill  V.  Alexander,  2  Bin.  App.  251, 
41  Pac.  1066. 

76.  /HinoM.— Martin  c.  Martin,  174  m. 
371,  51  N.  E.  691,  66  Am.  St.  Rep.  290. 

Kenfuofcy. —  Gray  p.  Briscoe,  6  Bush  (Ky.) 
687,  where,  bowever,  the  evidence  of  anch  aa- 
signtnent  was  held  to  be  insufficient. 

Louisiono. —  Griffin  o.  Cowan,  15  La.  Ann. 
487,  holding  that  the  fact  that  the  inatni- 
ment  Is  a  mortgage  note  is  immaterial. 

JfQssaeAtt»e((B. —  Jones  P.  Witter,  13  Mau. 
304. 

Itichigan. —  Bannister  v.  B«U0e,  44  Mich. 
428,  6  N.  W.  870. 

i/imt9*ippt. —  Klana  t>.  Hoore,  77  Mis*.  701, 
27  So.  612,  and  the  Mississippi  statute  of 
frauds  requiring  written  assignment  "  of  any 
trust  or  eonfldence  "  does  not  apply  to  prom- 
issory notes  or  collateral  security  therefor. 

Uoatana.—  FuJtz  t>.  Walters,  2  Mont.  165. 

'Sebnxika. —  Saokett  n.  Montgomery,  57 
Nebr.  424,  77  N.  W.  1083,  73  Am.  St.  Rep. 
522. 

.Veto  BampainTt. —  Davis  c.  Lane,  8  N.  B. 
224. 

Weio  YoTlc. —  Brown  e.  Richardson,  20  N.  Y. 
472;  Billings  v.  Jane,  11  Barb.  (N.  Y.)  620; 
Raynor  u.  Hoagland,  39  N.  Y.  Super.  Ct.  11. 
And  see  Lynch  c.  New  Jersey  First  Nat.  Bank, 
53  Hun  (N.  Y.)  430,  6  N.  Y.  Suppl.  283,  25 
N.  Y.  St.  127  [ajprmed  in  119  N.  Y.  635,  23 
N.  E.  1147,  29  N.  Y.  St.  991]. 

Orejjon.— Moore  e.  Miller,  6  Oreg.  254,  25 
Am.  Rep.  518. 

As  to  effect  of  delivery  without  indorsement 
see  ifi^ro,  VI,  F,  2,  b. 

77.  /ndtono.—  Hull  ».  Conover,  35  Ind.  372. 
mohigan, — Redmond  v.  Stansbury,  24  Mich. 

446. 

Minntsota. —  Van  Euiau  v.  Stanchfleld,  ID 
Minn.  255. 

N(tu>  Jertcy. —  Crisman  v.  Swisher,  28 
N.  J.  L.  U9. 

Tea™.— Rose  P.  Smith,  19  Tex.  171,  70  Am. 
Dec.  327. 

78.  Cosatnictlve  delirerY  is  Bufficfent. 
Hunt  V.  Hunt,  119  Mass.  474;  Blam  f.  Keen, 
4  Leigh   |Va.)   333,  26  Am.  Dec.  322. 

79.  Arkansas.— "BirxAX  v.  Steto  Bank,  B 
Ark.  459i  May  v.  Casaiday,  7  Ark.  376,  46 
Am.  Dec.  202. 


[VI.  C,  S.  If] 


OoUtrado. — Spencer  v.  Carstarphen,  16  Colo. 
446.  24  Pac.  882. 

Ootu^etiout.  —  Dann  e.  Norris,  24  Com. 
333;  Clark  V.  Sigoumey,  17  Conn.  611. 

Georgia. —  Darnel  v.  Royce,  96  Ga.  SM,  H 
S.  E.  403. 

Illinois.—  Badgley  v.  Votrain.  68  Hi.  25,  15 
Am.  Rep.  641;  Richards  v.  Darst,  51  111.  140; 
Brinkley  v.  Going,  1  111.  366,  367. 

Indiana.— Wulschner  v.  Sella,   87  Ind.  71. 

Kentucky. —  Young  e.  Harris,  14  B.  Moo. 
(Ky.)   566,  61  Am.  Dec   170. 

Xoutstana. —  Bajnsay  x>.  Livingston,  0  Mart. 
N.  S.   (La.)   16. 

Maryiand.  —  Kiersted  e,  Rogers,  B  Harr. 
A  J.   (Md.)   282. 

Tfexo  Jersey.  — Middleton  V.  Griffith,  67 
N.  J.  L.  442,  31  AU.  405,  61  Am.  St  Ri^ 
617. 

Sew  Fof-ft. —  Gould  v.  Segee,  6  Duer  (N.  Y.) 
260. 

TeatM. —  Battle  v.  Cuahman,  (Tex.  Ci?, 
App.  1896)  33  S.  W.  1037. 

Firptnio.— Howe  c.  Ould,  28  GTatL(Va.)  1. 

I7nttcd  Sfafes.— Mott  c.  Wright,  4  Biu. 
(U.  S.)   S3,  17  Fed.  Cas.  No.  9,883. 

England.—  Em  p.  Cote,  L.  K.  9  Ch.  27,  43 
L.  J.  Bankr.  IS,  29  L.  T.  Rep.  N.  S.  59S.  £2 
Wkly.  Rep.  39;  Arnold  t.  Cheque  Bank.  L 
C.  P.  D.  578,  45  L.  J.  C.  P.  562,  34  L.  T.  Rep. 
N.  S.  729,  24  Wk!;.  Rep.  760  [citing  Marstoa 
V.  Allen,  I  Dowl.  N.  S.  442.  11  L.  J.  Eich. 
122,  8  M.  &  W.  404] ;  Adams  v.  Jones,  IS 
A.  A  E.  455,  9  L.  J.  Q.  B.  407,  4  P.  4  D.  174, 
40  E.  C.  L.  220;  Lysaght  v.  Bryant,  9  C.  B. 
46,  10  L.  J.  C.  P.  160,  67  E.  C.  L.  46;  Rex  r. 
Lambton,  6  Price  428,   10  Rev.  Rep.  649. 

Sa   Clark  v.  Boyd,  2  Ohio  56. 

An  assignment  may  be  executed  «iid  de- 
livered as  a  separate  insttument  without  a 
delivery  of  the  note  or  certificate  of  deposit. 
transferred  by  it.  Cowen  ».  Brownsville  Pint 
Nat  Bank,  94  Tex.  547,  63  S.  W.  632,  64  &  W. 
778. 

81,  Arkanaaa. —  May  v.  Caesiday,  7  Arit 
376,  46  Am.  Dec.  292. 

Indiana. —  Wulschner  p.  Sells,  87  Ind.  "1: 
Mendenhall  v.  Baylies,  47  Ind.  576. 

Maine. —  Goodwin  c.  Davenport,  47  Me.  11% 
74  Am.  Dec.  478. 

Hebraaka. —  Kittle  e.  De  Lamater,  3  Kebr. 
326,  4  Nebr.  426. 

England.-  Denton  I'.  Peters,  L,  R.  6  Q.  B. 
476,  23  L.  T.  Rep.  N.  S.  281;  Marston  r. 
Allen.  1  Dowl.  N.  S.  442,  II  L.  J.  Exch  \S. 
8  M.  A  W.  494;  Rax  c.  Lambton,  6  Price  428. 
19  Rev.  Rep.  646. 

Canada. —  La  Cie  de  Monlins  >  Papier  v. 
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simaltaneoTis,  aUhongh  the  transfer  will  take  effect  onl;  after  indorsement  and 
delivery." 

b.  Intent.  It  is  essential  that  there  be  an  intention  on  the  part  of  the  holder 
to  relinquish  his  posseBsion  of  the  instrument'' for  the  purpose  of  negotiation ** 
and  obtaining  it  by  duress  or  fraud"*  or  taking  possession  of  it  without  any  inten- 
tion on  the  holder's  part  to  make  a  delivery"  is  insafficient.  On  the  other 
hand  a  mere  intention  to  deliver,  not  accompanied  by  facts  sufficient  to  con- 
stitute a  constractiTC  delivery,  is  insufficient."  Thus  an  agreement  to  make  an 
indoFBement  does  not  of  itself  amount  to  a  transfer  of  the  legal  title,""  although 
where  a  valid  agreement  for  the  transfer  of  a  bill  or  note  ia  made  an  action  will 
lie  upon  ench  agreement."* 

2.  To  Whom  Madb.  Delivery  may  be  made  to  a  third  person  as  agent  of  the 
indoraee.*" 

E.  Consideration.     Every  valid  transfer  requires  a  legal  consideration," 

V.   silver,  17   Ind.  030;   Mattix  V.   L«ach,   19 
Ind.  App.  112,  43  N.  E.  MS. 

Yarmont. —  See  Msiiwell  v.  Brlgsa,  IT  Tt. 
ITfl,  agreement  for  collection  aod^vUion  of 
prooeedB. 

Wiioonstn. —  Dryden  tr.  Britton,  19  Wis.  22. 

SB.  Delaware. —  Wilmington  Bank  V.  Hous- 
ton, 1  Ebit.  (Del.)  22S. 

Lottiaiana. —  Leeds  e.  Bozeman,  18  La.  117. 

Jfarylofxi.-- Smith  D.  Easton,  54  Md.  138, 
39  Am.  Rep.  355. 

Michigan.—  Birdsell  Mfg.  Co.  t>.  Brown,  06 
Mich.  213,  55  N.  W.'SOl. 

mew  rort.— Stokes  r.  Policy,  184  N.  Y. 
266,  68  N.  E.  133 ;  Westcott  e.  Keeler,  4  Bosw. 
(N.  Y.)  AM. 

England. —  Moxon  v.  Pulling,  4  Ca.mpb.  5V. 

Hia  liability  on  the  ssieement  U  not,  how- 
ever, conditioned  on  the  other  party  exhaust- 
ing remedies  s^inst  maker  or  collateral  se- 
curity. Levy  V.  Wagner,  (Xei,  Civ.  App. 
1902)   69  S.  W.   112. 

Conatiuction  of  agreement. —  An  agricment 
to  transfer  a  negotiable  instrument  is  prima 
fade  an  agreement  for  i's  transfer  in  ac- 
cordance with  the  law  merchant,  that  is,  after 
an  indorsement  (Wade  v.  Guppinger,  60  Ind. 
37S),  although  an  agreement  to  deliver  notes 
of  a  corporation  does  not  imply  an  agreement 
to  indorse  them,  except  in  so  far  ob  may  be 
necessary  to  pass  title,  which  may  be  done  by 
an  indorsement  "without  recourse"  (Seeley 
V.  Reed,  28  Fed.  164).  (f,  under  a  contract 
to  assign  the  note,  the  vendor  gives  a  general 
indorsement  he  aasumes  the  usual  liabilities 
of  an  indorser.  Collom  v.  Bizby,  33  Minn. 
50,  21  N.  W.  856. 

90.  Brunson  r.  Brunson,  Meigs  (Tenn.) 
030;  Lysaght  p.  Bryant,  0  C.  B.  46,  10  L.  J. 
C.  P.  160,  67  E.  C.  L.  46. 

It  may  be  made  to  one  of  two  indorsees  in 
the  abe^ce  of  the  other,  who  afterward  ac- 
quiesced in  it.  Flint  v.  Flint,  6  AIlen(Maa9.> 
34,  83  Am.  Dee.  615. 

81.  California. —  Hardison  r.  Davis,  131 
Ca).  635,  63  Pac.  lOOS. 

lotoa. —  Farmers'  Sav.  Bank  v.  Eanamannr 
114  Iowa  49.  86  N.  W.  31. 

Eentuokp. —  Perrin  v.  Broadwell,  3  Dana. 
(Ky.)  BB6. 

Matntr.— Weston  V.  Hight,  17  Me.  287,  3& 
Am.  Dec.  250. 

[VI.  B] 


74. 

62.  TbuB  delivery  of  a  corporation  note 
may  be  made  by  the  president  under  an  in- 
dorsement made  by  his  predecessor  (Ogden  e. 
Aodre,  4  Boew.  (N.  Y.)  683)  or  the  note  may 
be  indorsed  after  it  is  delivered  (Beggarly  v. 
Goither,  5S  N*.  C.  80;  Brown  e.  Wilson,  45 
S.  C.  519,  23  S.  E.  630,  55  Am.  St.  Rep.  779), 
lud  after  transfer  as  collateral,  a  sulwequent 
indorsement  is  valid  to  pass  the  legal  title  to 
the  equitable  owner  (Irwin  c.  Bailey,  8  Bias. 
(U.  S.)  623,  13  Fed.  Gas.  No.  7,078,  11  Chic. 
Leg.  Jf.  376,   8  Reporter  421). 

Delivery  cannot  be  made  after  the  indoiaai's 
death  under  the  indorsement  written  by  him. 
Clark  V.  Sigoumey,  17  Conn.  511;  Clark  v. 
Boyd.  2  Ohio  58;  Bromage  n.  Lloyd,  6  D.  ft  L. 
123. 1  Exch.  32,  16  L.  J.  Exch.  257.  See  alao 
Lowrey  o.  Danforth,  95  Mo.  Ap6.  441,  69 
S.  W.  39.  And  after  a  partner's  death  deliv- 
ery cannot  be  made  by  the  survivor  under  a 
previous  firm  indorsement.  Glasscock  V. 
Smith,  2S  Ala.  474. 

83.  Dunne   v.  Boyd,  Ir.  R.  8  Eq.  609. 

84.  Haas  v.  Sackett,  40  Minn.  53,  41  N.  W. 
23T,  2  L.  R.  A.  449. 

85.  Burson  p.  Huntington,  21  Mich.  415,  4 
Am.  Rep.  497. 

Fnad  or  dnresa  in  delivery  as  a  defenM 
bee  infra,  XIV,  B   [Cyc], 

B6.  As  wbcre  a  child,  to  whom  a  note  was 
drawn  payable  as  an  Intended  gift,  takes  it 
from  his  father's  papers  without  the  knowl- 
tdge  of  the  latter  (Hatton  v.  Jones,  78  Ind. 
4fl6)  or  from  his  papers  after  his  father's 
death  (Fanning  v.  Russell.  94  III.  386)  or 
where  he  takes  from  bis  father's  papers  after 
his  death  a  note  which  the  father  had  in- 
dorsed with  the  intention  of  making  it  a  gift 
to  him  (Foglesong  c.  Wickard,  76  Ind.  268). 
See  also  Rasch  v.  Johns,  14  La.  40;  Clark  e. 
Boyd,  2  Ohio  66. 

87.  HcGrath  V.  Reynolds,  116  Mass.  666; 
Davis  B.  Lane.  H  N.  H.  512. 

88.  Connecticut. —  Boardman  V.  Steele,  13 
Conn.  547. 

/Ilinois.— Kirkham  r.  Boston,  67  III. 
E99. 
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but  U)e  origlaal  coosidentioii  of  the  note  or  bill  ma^  snffioe  for  its  transfer.**  On 
the  other  band  the  orinnal  consideration  ma;  be  an  illegal  one  and  the  liability 
of  the  indoreer  on  hu  tranafer  be  aapported  by  legal  consideration "  or  the 
original  consideration  nuj  have  failed  as  to  the  maker,  and  tbe  indorser  be  liable 
on  a  nev  consideration.**  As  in  tlie  case  of  the  original  contract,  an  aooommodir 
tion  is  a  safficient  consideration  ae  to  third  ptutiee,  although  subject  to  inquiry 
between  the  parties  immediatetr  concemed."* 

F.  Operation  and  Effect  Upon  Equities  Connected  With  Instmment— 
1.  In  Oenbral.  G-enerallj  spealdng  the  transfer  of  a  neirotiable  bill  or  note 
carries  with  it  the  entire  note  and  debt  secnred  by  it,**  all  rights  and  powers 
provided  for  in  the  instrument  itself"  or  in  collaterals  accompanriDg  it,"  ani} 
other  rights  growing  oat  of  and  connected  with  the  transfer  of  the  paper* 


Vem  Torfc. —  T&jlor  v.  Bar|^  14  Hon 
(N.  Y.)   116. 

Vorili  Dakota. —  DrinkUl  v.  Hoviua  8UU 
Bank.  (N.  D.  1901)  68  N.  W.  724. 

Aa  to  anffideiicy  of  coarid«iatloa  Me  ««|m^ 
IIL  B. 

Aa  to  preBOitiptioB  of  conddtiatloa  m* 
in^ro,  XIV.  E   [8  .Cyo.]. 

98.  Frederick  t>.  Winaiu,  CI  Wb.  478,  8 
H.  W.  301. 

98.  Weil's  SueaeMJon,  24  La.  Ann.  130. 

94.  Anthony  t-.  SlonAker,  IS  Ind,  273; 
CodwiM  V.  GleBfion,  6  Fed.  Cm.  No.  2,930, 
3  D»j-   (Conn.)    12. 

95.  Rule  e.  WillUmc,  8  E7.  L.  Bro.  16S; 
HeintMlmaLii  e.  L'Amaroux,  3  N«v.  377. 

Ho  u  ■  "  debtor  "  fiom  tko  dato  <rf  hU  iB- 
doiMment  within  the  meaning  of  the  atAtnt* 
loTbidding  voluntary  gift*  By  one  who  ia 
a  debtor.  Primroaa  c.  Brownuy,  SS  IH. 
86S. 

At  to  acconmodatlon  papw  leBWaQy  bm 
•upro.  III,  B,  3. 

86.  'iliua  an  order  lndora«d  on  a  not*  to 
pay  a  daugnated  part  of  it  to  anotiMr  paracn 
la  not  a  tranaler  by  indonatnent,  unleaa  tha 
balanoe  of  tbe  amount  payable  ia  eztin- 
guiahed  (Douglasa  v.  Wilkiwon,  0  Wend. 
(N.  Y.)  637)  and  the  aaaignnuut  of  oertil- 
«atee  of  deposit  transfer!  to  the  aaaignee  the 
whole  Bum  depoBited,  a«  itated  in  Um  eartift- 
«ate  (Spriugfleld  11.  i  F.  Ina.  Co.  o.  Pack, 
102  m.  266).  Sea  alw>  Doraey  f>.  Wolff,  142 
lU.  680,  32  N.  £.  406,  34  Am.  Bt  Bep.  00,  18 
L.  R.  A.  428;  Oarrott  V.  Jaffray,  10  Bush 
(Ky.)    413. 

The  aadcnmant  of  tba  baUsce  of  a  note,  a 
credit  being  indorsed  thereon,  tratufera  the 
legal  right  to  sue.  Elledge  e.  Btraughn,  2 
B.  Mob.    (Ky.)   81. 

The  ITetotiable  laatrnmenta  Law,  aectkm 
62,  is  a«  followi :  "  The  indorsement  must  be 
an  indorsement  of  the  entire  instrument.  An 
indorsement,  which  purports  to  transfer  to 
tbe  indorsee  e.  part  only  of  tike  amount  pay- 
able, or  which  purports  to  transfer  the  in- 
strnment  to  two  or  more  indorsees  severally, 
does  not  operate  aa  a  DCRotiatton  of  the  in- 
strument. But  where  the  inatnuntet  baa  been 
paid  in  part,  it  may  be  lodoraed  aa  to  the 
reaidne."  So  in  effect  Billa  Bxeh.  Aet, 
I  82. 

Indonemeata,  fint  af  a  fait  aad  anbaa* 
qoaatljr  of  the  leddna,  to  tha  aame  pcnoa, 
[VI,«] 


will  not  nske  a  valid  indorsement  on  which 
tbe  indorser  is  liaUe  as  such.  Hnghu  t 
Elddell,  2  Bay  (S.  C.)  824. 

Part*  of  aat —  The  transfer  of  one  part  ol 
a  Bet  transfers  the  legal  title  to  all  (Waldi 
«,  Blatehley,  C  Wis.  422,  70  Am.  Dec  m-, 
Boci«t6  Ote'rale  c.  Metropolitan  Bank,  27 
L.  T.  Rep.  N.  8.  849,  21  Wldy.  Bep.  335) 
and  the  bona  fSds  pun^iaaer  of  one  part  mif 
elaim  the  other  parte  even  against  a  lit«r 
%on»  ftde  purcbaaer  (Ferreira  e.  Jopp  [dui 
In  Holdaworth  c.  Hunt«r,  10  B.  A  C.  449,  laO, 
I  L.  J.  K.  B.  O.  S.  149,  6  M.  ft  B.  m.  l\ 
B.  C.  L.  103] ;  Lang  v.  Smj^h,  7  Bing.  2S4, » 
L.  J.  0.  P.  0.  S.  01,  B  M.  A  P.  78,  M  £  C-  L 
182).  See  also  Neg.  Instr.  L.  1  311;  BMU 
Bxch.  Act,  I  71. 

97.  If  the  iqatrwueat  contadna  *  vamat 
to  aater  Jndgnient,  it  win  pasa  by  tramfn 
of  tbe  inatrument  (Croea  t>.  Moffat,  11  Cola 
210,  17  Pae.  771),  but  trainsfer  by  deliTcr; 
only  of  a  aealed  note  payable  to  a  partiralu 
person  or  tearer  will  not  carry  a  warrant  to 
Niter  Judgment  Included  in  tbe  note,  where 
tha  atatute  requires  such  note  to  be  tnns- 
farred  by  indorsement  (Spence  f.  EmeriiH, 
46  Ohio  St.  433,  21  N.  E.  866,  15  Am.  St. 
Bep.  634)    or  where  the  warrant  snthorimi 

Juogwent  to  be  eonfeaaed  "  in  favor  of  the 
egal  holder"  only  (Cushman  e.  Weleh,  IV 
Ohio  St.  S36). 

A  pioTlao  that  peraonal  property  for  wUch 
the  note  was  ^ven  ahaU  remaia  tha  prgpcfty 
of  tbe  payee  until  payment  has  been  held  to 
go  with  tbe  indoraemeiit  (Spoon  v.  Fnuntncfa. 
83  Hinn.  301,  86  N.  W.  100;  Eimball  Go.  r. 
Uellon,  80  Wis.  133.  48  N.  W.  1100).  but  not 
BO  aa  to  support  an  action  of  replevis,  eiclpt 
in  the  pay^'s  name  (Boof  v.  Chattanoogi 
Wood  Split  Pulley  Co.,  36  Fla.  284,  IS  80. 
807). 

98.  Thus  the  tranafer  will  carry  tbe  it 
doraer's  right  under  a  eollateral  tnnt  itei 
to  the  priority  there  provided  for  it  over  gen- 
eral debts  of  the  maker.  Dodge  v.  Stinhopt, 
S5  Hd.  113. 

99.  Thus  tbe  transfer  of  a  draft  aiH  eurj 
with  it  the  iiidOT«er's  righte  under  in  agm- 
mant  fay  tbs  drawee  for  aeceptaoee  (Enu- 
ville  Nat  Bank  v.  Kaufmann,  24  Hub  (N.I.) 
612),  a  verbal  promise  of  payment  bj  tbe 
drawee  to  the  drawer  of  a  cbeek  (Usch  t. 
Hill,   106  Iowa   171,  76  N.  W.  flS7),  or  u 

1  by  tha  aaeapter  of  a  noD-iRii<)tiatib 
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together  with  the  right  of  recourse  agftioBt  all  prior  parties  who  are  lishle  on  tho 
paper.^  So  too  a  gnarant;  *  or  contract  of  anretyahip  *  will  paae  with  the  transfer 
of  the  note. 

2.  As  Affbctkd  bt  lUmraB  of  Tbanstih  —  a.  Transfer  b;  Indonement  of  by 
Deliverr  Wben  Payable  to  Bearer.  By  the  iadoreemeot  of  commercial  paper,  or 
by  its  delivery,  if  it  ie  payable  to  bearer,  the  pnrchaser  before  matnrity  and  fur 
valne  takea  it  free  from  all  defenses  between  prior  parties  of  which  he  had  no 
notice.*  Bnt  this  immnnitj  exists  only  as  to  paper  which  is  negotiable,  non- 
negotiahle  paper  being  aubject  to  defenses  ori^ally  existing  against  the  payee  ^ 


bill  to  pay  th«  osaignce  (Weaton  a.  Pennimaii, 
1  Maaoit  (U.  S.)  308,  2S  Fed.  Caa.  No. 
17,465)  ;  but  not  a,  promise  to  accept  made  by 
tbe  drawee  in  a  letter  to  the  drawer  after  the 
trKTiflfer  (8t  LouU  Exeh.  Bonk  v.  Rice,  lOT 
Mass.  37,  B  Am.  Rep.  3,  S8  Mom.  288),  and 
in  general  the  aMignee's  ction  against  the 
maker  ia  on  the  note  and  not  on  the  maker's 
promise  t«  the  assignor  to  pay  the  same 
(Hatch  t>.  SpearlB,  11  life.  SM;  Walters  v. 
Swallow,  6  Whart.  (Pa.)  MS).  So  too  it 
bills  of  dchange  at«  taken  for  goods,  under 
an  agreement  for  their  payment  out  of  the 
proceeds  of  tbe  goods,  the  indorsee  will  be  en- 
titled to  the  benefit  of  such  agreement  on  the 
aceepter'a  failure  to  pay  {Eat  p.  Prescott,  3 
Seac.  ft  C.  218,  8  L.  J.  Bankr.  19,  1  Mont.  &  A. 
310),  bnt  tlie  indorsee  must  have  taken  the 
bill  with  knowledge  of  aucb  agreement  {Bb  p. 
Flower,  4  Deac.  &  C.  449,  2  Mont.  &  A,  224; 
Ex  p.  Copeland,  3  Deac.  ft  C.  199,  S  L.  J. 
BankT.  15,  2  Mont,  ft  A.  177). 

1.  Thus  the  indorsement  of  a  not«  consti- 
tutes the  indorsee  a  creditor  of  the  maker, 
and  carries  a  right  of  recourse  against  him. 
lUeriden  Steam  Mill  Lumber  Co.  v.  Guy,  40 
Conn.  163 ;  Linney  P.  Thompson,  3  Kan.  App. 
718,  4S  Pac  4SS. 

Liability  of  oiicliul  parties  see  tvpra, 
II,  B. 

2.  LenunoD  c.  Strong,  S9  Conn.  448,  22  Atl. 
-293,  21  Am.  St.  Rep.  123,  12  L.  R.  A.  270; 
Commercial  Bank  v.  Cheshire  Provident  Inst., 
.69  Kan.  361,  63  Poc  131,  68  Am.  St.  Rep. 
368,  41  L.  R.  A.  175;  Phelps  c.  Sargent,  69 
Hinn.  IIB,  71  N.  W.  927;  Horbord  v.  Cooper, 
43  Minn.  466,  46  H.  W.  860  (where  the  guar- 
anty was  contained  in  an  earlier  indorse- 
ment) ;  Herriek  v.  Onarantors'  Finance  Co., 
£8  N.  Y.  Am".  Div.  30,  68  N,  Y.  Suppl.  660 

(holding  that  this  was  true  although  the 
jpiaran^  be  contained  in  a  separate  inatru- 
ment  attached  to,  or  separate  and  tranaferred 
-with,  the  note)  ;   Bunker  v.  Langs,   76  Hun 

(N.  y.)  543,  28  N.  Y.  Suppl.  210,  68  N.  T. 
St.  243. 

3.  Guardian*  of  Poor  0.  Greene,  1  H.  ft  N. 
884,  3  Jur.  N.  a  247,  26  L.  J.  Bxeh.  140,  6 
Wkly.  Rep.  370. 

4.  Arkanuu.—  Woodruff  v.  Webb,  32  Ark. 
«12. 

IlUtutU. —  Hann  v.  Uerchanta'  L.  A  T.  Co., 
100  111.  App.  224.  where  by  virtue  of  sUtute 
the  indorsee  obtains  tbe  instrument  free  from 
defenses  other  than  frand  or  circumTentiou 
in  obtaining  its  execution. 

/ndtono.— Proctor  v.  Cole,  US  Ind.  15,  IT 
ii.  £.  189;  Proctor  v.  Baldwin,  82  Ind.  370. 
[53] 


loioa. —  Ooodpaster  P.  Voris,  8  Iowa  334, 
74  Am.  Dec.  313. 

Texa*. —  Greneaux  tt.  Wheeler,  8  Tex.  516. 

England. —  Edwards  v.  Jones,  2  M.  ft  W. 
414, 

fi.  Alatama. —  Smith  v.  Pettua,  1  Stew, 
ft  P.   (Ala.)   107. 

Arkamiu. —  Oldham  e.  Wallace,  4  Ark.  660. 

California. —  Bouche  v.  Louttit,  104  Cal. 
230,  37  Pac.  902;  James  v.  Yaeger,  86  Cal. 
184,  24  Pac.  1005;  Gravea  v.  Mono  Lake 
Hydraulic  Hin.  Co.,  81  Cal.  303,  22  Pac.  665: 
McOarvey  v.  Hall,  23  Cal.  140;  Mitchell  v. 
Hackett,  14  Cal.  661. 

Crmneoticut. —  Beecher  v,  Buckingham,  18 
Conn.  IID,  44  Am.  Dec.  580. 

FUrrida. —  Birmingham  Trust,  etc.,  Co.  c. 
Jackson  County  Mill  Co.,  41  Fla.  498,  27  So. 
43;  Reddish  v.  Ritchie,  H  yia.  867. 

Oeorgia. —  Hayntlton  v.  Grangers'  L.,  etc., 
Ina.  Co.,  65  Ga.  750;  Coben  e.  Prater,  56  Oa. 
203. 

lUinoit.—  Haskell  v.  Brown,  66  111.  29. 

/ndiano.— MetUrt  c.  Allen,  139  Ind.  644, 
39  N.  E.  239;  Bostwick  v.  Bryant,  113  Ind. 
448,  16  N.  E.  378;  Henry  v.  Gilliland,  103 
Ind.  177,  2  N.  E.  3S0;  Lafayette  Second  Nat. 
Bank  v.  Brad^,  96  Ind.  498 ;  Herod  v.  Snyder, 
48  Ind.  480;  Summers  v.  Hutson,  48  Ind.  228; 
Stoner  d.  Ellia,  6  Ind.  152;  Ton  Fossen  f>. 
Kitchen,  6  Ind.  227. 

loica. —  Franklin  v.  Twogood,  18  Iowa 
51B. 

Kanma. —  South  Bend  Iron-Works  v.  Pad- 
dock, 37  Kan.  910,  15  Pac  674;  Graham  e. 
Wilson,  6  Kan.  489, 

Kentucky. —  Rogge  r.  Casaidy,  12  Ky.  L. 
Rep.  64,  13  S.  W.  716. 

Louisiana. —  Gray  e.  Thomas,  18  La.  Ann. 
412;  Gilmore  c.  Deetrehan,  10  Rob.  (La.) 
S2I. 

Jfaryiand.— Steele  v.  Bellman,  79  Md.  1, 
28  Atl.  811. 

MattaehutBtU. —  Stevens  v.  Parlier,  6  Al- 
len (Mass.)  333;  Willis  c.  Twambly,  13  Moss. 
204. 

Mittouiri. —  Thomson  «.  Roatcap,  27  Mo. 
283;  Smith  c.  Bushy,  15  Ho.  388,  57  Am.  Dee. 
207;  Maupin  e.  Smith,  7  Mo.  402. 

Sew  Hampakire. —  Sanborn  t>.  little,  3 
N.  H.  639. 

Hew  York. —  Chamberlain  v.  Qorbam,  20 
Johns.  (N.  Y.)  144. 

Iforth  Carolina.—  Havens  v.  Potte,  86  N.  C. 
31 ;  New  Windsor  First  Nat.  Bank  t>.  Bynum, 
84  N.  C.  24,  37  Am.  Rep.  604. 

Penntylvania. —  Wetter  v.  Kilej,  95  Pa.  St. 
461,  40  Am.  Rep.  670;  Miller  t>.  Kreiter,  76 
[TI,  F.  2.  aj 
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or  arising  before  notice  of  tlic  transfer,'  iiulesa  the  maker  be  estopped  to  eet  up 
hie  defense.' 

.  Transfer  Without  Indorsement.     In  general  deliverr  withont  indonement 
&  only  the  equitable  Htle^  although  the  indorw- 


of  paper  payable  to  order  will  pass  o 

Fa.  St.  78  i  Wbite  v.  Herlmftn,  34  Pa.  St. 
142;  Thompson  v.  McClelland,  29  Pa.  St. 
475;  Birclebock  r.  Wilklne,  22  Pa.  St.  26  (no 
proof  of  value  paid)  ;  Ed^r  v.  Kline,  6  Pa. 
St.  327. 

South  Carolina. —  Ellison  V.  MrCulIougfa,  2 
Rich.  (S.  C.)  170;  Williama  v.  Hart,  2  Hill 
(S.  C.)  483. 

South  Dakota.— Senlee  r.  Seipp,  6  S.  D.- 
472.  61  N.  W.  804. 

Tenneaaee. —  Wonnley  V.  Lowry,  1  Humphr, 
(Tenn.)   468. 

Texat. —  Sonnentbiel  t>.  Skinner,  67  Ter. 
453.  3  S.  W.  686i  Boyd  v.  Tarrant,  14  Tex. 

230. 

r«-nion(.— Walker  v.  Sargeant,  14  Vt. 
247 ;  SalTord  Cotton,  etc.,  Co.  v.  Hull,  Brayt. 
(Vt,)  231;  Wetmore  v.  Blush,  Brayt.  (Vt.) 
69. 

United  State*. —  Bradl^  v.  Trammel, 
Hempat.   [U.  S.)   184,  3  Fed.  Cas.  No.  l,788o. 

Certiflcates  of  deposit  are  not  negotiable, 
in  the  sense  of  commercial  paper,  and  the 
assignee  is  subject  to  the  equities  between  tbe 
pavee  and  the  bank,  Humboldt  Safe-Deposit, 
etc.,  Co, 'a  EstaU,  3  Pa.  Co.  Ct.  621. 

School  bonds. —  A  note  executed  by  a  school 
tou-nship  for  a  debt  contracted  for  the  benefit 
of  its  property  is  not  goremed  by  the  law 
merchant  and  an  assignee  thereof  takes  it 
subject  to  all  defenses.  Sheffield  School  Tp. 
c.  .Undress,  56  Ind.  157. 

The  defenses  are  usually  confined  to  those 
existing  against  the  original  debtor  (Faircbild 
c.  Brown,  11  Conn.  26;  Downey  f.  Tharp,  63 
Pa.  St.  322)  and  do  not  aa  a  rule  include  de- 
fenses between  intermediate  parties  (Gold- 
thwaite  f.  National  Bank,  67  Ala,  549),  al- 
though it  is  held  that  defenses  which  tha 
maker  might  set  up  against  plaintifTs  as- 
signor are  generally  available  against  plain- 
tiff (RuBsell  c.  Redding,  60  Ala.  448;  Hill  v. 
McPheraon,  15  Mo,  204.  55  Am.  Dec.  142; 
Billings  o.  Atchison,  Ifl  Mo.  68). 

6.  Alabama. —  Carroll  v.  Malone,  28  Ala. 
621. 

Georgia. — Guerry  c.  Perryman,  6  Oa. 
110. 

Indiana. —  Abshire  v.  Corey,  113  Ind.  484, 
15  N.  E.  685;  Bostwick  v.  Bryant,  113  Ind. 
448,  16  N.  E.  378;  SharU  c.  Await,  73  Ind. 
304;  Hoffman  v.  Zollinger,  39  Ind.  461; 
Sample  v.  Lamb,  3  Ind.  180;  Wells  v.  Teall, 
e  Blackf.  (Ind.)   306. 

7oiea. —  Sayre  v.  Wheeler,  31  Iowa  112. 

Lottitiana. —  Kugler  v.  Taylor,  19  La.  Ann. 


.  Homer,  22  Pick. 


100. 

ilataaehutetta. —  Dye 
(IfsBA.)   263. 

UiatUtippi.-—  Kershaw  c.  Merchants'  Bank, 
7  How.  iMUs.)  386.  40  Am.  Dec.  70;  North- 
em  Bank  v.  Kyle,  7  How.  (Miss.)   360. 

P^nsyii^onia. —  White  v.  Heylman,  34  Pa. 
St.  142. 


[VI.  F,  2,  a] 


to  pay  it.    Wiggin  v.  Damrell,  4  N.  H.  61. 

8.  Alaboma. — Hull  v.  Planters',  etc,  Bui, 
6  Ala.  781. 

California. — Folsom  e.  Bartlett,  2  CsL  lH. 

Conneetieut. —  Freeman  v.  Perry,  ^  CcmiL 
€17. 

Georgia. —  Farria  e.  Wells,  68  Ga.  W4. 

/Ilinou.— Fortier  v.  Darst,  31  111.  Hi; 
Chickering  v.  Raymond,  16  HI.  362;  Byss  r. 
May,  14  111.  49;  Schoepfer  v.  Toomiadt,  F 
111.  App.  592  (altbouj^  where  his  right  t«  i 
legal  title  is  dear  a  eonrt  of  equity  naj 
compel  an  indorsement).  Compare  Forstei  r. 
New  Albany  Second  Nat.  Bank,  ei  lU.  App. 
272. 

Indiana. —  Foreman  v.  Beckwith,  73  liuL 
516;  Kimball  c.  Whitney,  15  Ind.  280  (hold- 
ing, however,  that  under  the  statute  thei  n- 
isting  tbe  assignee  can  sue  in  his  own  nsme). 

Kanta*. —  Calvin  c.  Sterritt,  41  Kan.  ilS, 
21    Pac.    103;    MeCrmn    C.    Corl^,    11   Eia 


McDougaU,    14  la. 


4S4. 

Louisiana. —  Scott   i 
Ann.  309. 

Af otne.— Hersey  e.  Elliot,  67  Me.  523,  U 
Am.  Rep.  50;  Randall  c.  Limt,  51  Ue.  i4( 
(as  against  creditors)  ;  Davenport  v.  Wood- 
bridge,  8  Me.  17  (due-bill). 

if  icAi^an. —  Brown  p.  McHu^,  35  MicL 
60. 

Uiatiaaippi. —  Bcott  v.  Hetcalf,  13  Sm. 
A  M.  (Miss.)  663  (an  assignment  of  the 
money  due  on  a  note)  ;  Orand  Gulf  Bank  c. 
Wood,  12  Sm.  &  M.  (Miss.)  482. 

37  n«  Jeraey. —  Hugbes  V.  Nelscm,  29  N.  J. 
Eq.  647. 

A'ew  York.—  Van  Riper  v.  Baldwin,  19  Hob 
'N.  Y.)  344;  Burdick  t>.  Green,  15  Johna 
(NY.)  247  ( holding  that  one  to  whom  a  note 
baa  been  transferred  by  special  indorsement 
can  transfer  by  indorsement  only  the  !^ 
title  and  that  a  separate  assignment  under 
seal  will  not  be  sufficient  for  tho  purpoeel. 

Horth  Carolina. —  Jenkins  o.  Wilkinsoi, 
113  N.  C.  632,  18  8.  E.  896;  Carpenter  c. 
Tucker,  BB  N.  C.  316,  3  S.  E.  831;  lackij  a 
CurtiH,  41  N.  C.  199. 

Ohio. —  Miles  v.  Reiniger,  39  Ohio  St.  499; 
Seymour  o.  Leyman,  10  Ohio  St,  283. 

Rhode  taland. —  Hopkins  v.  Manchester.  IS 
R.  I.  663,  IB  Atl.  243,  7  L.  R.  A.  387. 

South  Carolina.—  Brown  c.  Wilson.  46  S.  C. 
S19,  23  S.  K  630,  66  Am.  St.  Rep.  779,  hold- 
ing that  the  transferee  acquires  an  eqoittble 
title  and  can  by  proper  proceedings  compel  la 
indorsement  to  be  made. 

I7tak.— Lebcher  v.  Lambert,  23  UUh  1,  BS 
Pac.  628. 

Wyoming. —  Chadnm  Bank  V.  AndeiWHi,  S 
Wyo.  518,48  Pae.  197. 

Dnited  Btatm. —  Osgood  C  Artt,  17  Fed. 
676. 
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inent  be  omitted  by  mistake ;  *  and  one  who  takes  an  aaeignment  of  a  bill  or  not* 
in  any  other  form  than  by  indorsement  or  delivery  under  the  law  merchant  takea 
it  subject  to  Biich  defenses,"*  unless  the  defenses  arise  sabseqnently  to  notice  of  the 


9.  LouiKiana. —  Pavey  v.  Btauffer,  46  La. 
Ann.  363,  12  So.  612,  19  L.  R.  A.  716. 

Michigan. —  Minor  v.  Bewick,  66  Uich.  4BI, 
22  N.  W.  12. 

iri««MStppi. —  Taj-lor  t>.  Reese,  44  Miss.  SB. 

Seui  Jersey. —  Galwaj  c.  Fullerton,  IT  N.J. 
Eq.  38B. 

iVoriA  Carolina. — Jenkins  v.  Wilkinson,  113 
N.  C.  532,  18  S.  E.  698. 

United  State».^-  Lyon  v.  Sioux  City  First 
Nat.  Bank,  Bd  Fed.  120,  65  V.  8.  App.  747, 
2a  C.  C.  A.  46. 

Canada. —  But  in  such  case  tlie  bolder  h&a 
a  right  of  action  a^inst  the  tranaferrer  to 
oonipel  him  to  make  the  indorsement.  Coutu 
r.  Raffeitj,  7  Montreal  Super.  Ct.  148. 

10.  ilabama, —  Planters',  etc.,  Ins.  Co.  V. 
TimBUll,  72  Ala.  142;  Andrews  v.  McCoy,  8 
Ala.  920,  42  Am.  Dec.  609;  Winston  v.  Met- 
calf,  T  Ala.  S37. 

Arkansas.—  Tatum  v.  Kelley,  26  Ark.  209, 
04  Am,  Dec.  717;  Worthington  v.  Curd,  22 
Ark.  277;  Walker  v.  Johnson,  13  Ark.  622; 
Robinson  v.  Swigart,  13  Ark.  71;  Smith  v. 
Capers,  13  Ark.  9;  Oldham  v.  Wallaoe,  4  Ark. 
S59. 

California.— B.ajB  v.  Hummer,  126  Cal 
107,  fig  Pac.  447,  77  Am.  St  Rep.  163;  Wright 
r.  Levy,  12  Cal.  267. 

Conneoiiout. —  Simpson  t>.  Hall,  47  Conn. 
417. 

Georgia. —  Benson  v.  Abbott,  96  Qb.  fiS,  22 
S.  E.  127. 

/Il(noM.~-Centralia  First  Nat.  Bank  v. 
Strang,  72  III.  659;  Fortier  v.  Darst,  31  111. 
212;  Bourdeaux  v.  Coquard,  47  III.  App.  254; 
Rabberman  t.  Muehlhausen,  3  III.  App. 
326. 

Indiana. —  Huntington  First  Nat.  Bank  e. 
Henry,  156  Ind.  1,  58  N.  E.  1057 ;  Foreman  v. 
ik'ckwith,  73  Ind,  515 ;  Elliott  c  Armstrong, 
2  Blackf.  (Ind.)  19B;  Toner  v.  Citixeos'  StAte 
Bank,  25  Ind.  App.  29,  56  N.  E.  731. 

Iowa. —  Franklin  v.  Twogood,  18  Iowa  616; 
Youuker  V.  Martin,  18  Iowa  143. 

Kanioa.—  Calvin  v.  Sterritt,  41  Kan.  216, 
21  Pac.  103;  Hatch  t>.  Barrett,  34  Kan.  223, 
8  Pac.  129  i  Hadden  v.  Rodkey,  IT  Kan.  429; 
McCrum  v.  Corby,  11  Kan.  464;  Blood  v. 
Xorthrup,  1  Kan.  28 ;  Hale  v.  Hitchcock,  3 
Kan.  App.  23,  44  Pac.  446. 

Kentuckg. —  Qarrott  o.  Jaffray,  10  Bush 
(Ky.)  413;  Prather  t>.  WeisBiger,  10  Bush 
(I^.)  117;  True  v.  Triplett,  4  Mete.  (Ky.) 
57. 

Louisiana. —  Pavey  v.  Stauffer,  45  La.  Ann. 
353,  12  So.  612,  19  L.  R.  A.  716. 

Maine. —  Allen  v.  Perry,  68  Me.  232 ;  Has- 
kell r.  Mit4;hell,  63  Me.  468,  89  Am.  Dec.  711; 
Savage  p.  King,  17  Me.  301;  Calder  v.  Billing- 
toD,  16  Me.  39B. 

MaaaacKiuelts. — Jones  c.  Witter,  13  Mass. 
304. 

Miehigan. —  Minor  v.  Bewldc,  66  Mich.  491, 
82  N.  W.  12;  Spinning  tr.  Sullivan,  48  Mich. 


6,  11  N.  W.  758;  Matteson  r.  Morris,  4» 
Mich.  52;  Gibson  v.  Miller,  29  Mich.  356,  IS 
Am.  Rep.  98.  See  also  Bilderback  v.  McCon- 
neli,  48  Micb.  346,  12  N.  W.  196. 

Minnesota. —  Fredin  f>.  Richards,  61  Minn. 
490,  63  N.  W.  1031;  Pease  t.  Rush,  2  Mina. 
107. 

Miaaitaippi. —  Meggett  v.  Baum,  67  Mia«. 
22. 

Mittouri. —  Bishop  c.  Chase,  156  Mo.  158, 
66  S.  W.  1080,  79  Am.  St.  Rep.  516;  Weber  o. 
Orten,  91  Mo.  67T,  4  S.  W.  271;  Patterson  v. 
Cave,  61  Mo.  439. 

Nebraska. —  Sackett  e.  Montgomery,  61 
Nebr.  424,  77  N.  W.  1083,  73  Am.  St.  Rep. 
622;  Gaylord  p.  Nebraska  Sav.,  etc.,  Bank, 
54  Nebr.  104,  74  N.  W.  416,  68  Am.  St.  Rep, 
706;   Doll  V.   Hollenbeck,    19   Nebr.   639,   2S 
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Sew    Hampshire. —  Boody   i 
N.  H.  55B. 

New  York. — Goshen  Nat.  Bank  e.  Bingham. 
118  N,  Y.  34B,  23  N.  E,  180,  28  N.  \.  St.  702, 
16  Am.  St.  Rep.  766,  7  L,  E.  A.  595;  Freund 
V.  Importers',  etc,  Nat.  Bank,  76  N.  Y,  362; 
Hedges  v.  Sealy,  9  Barb.  (N.  Y.)  214;  MeCar- 
ville  V.  Lynch,  14  MUc.  (N.  Y.)  174,  35  N.  Y. 
Suppl.  383,  89  N.  Y.  St.  812. 

North  Carolina. —  Griffin  v.  Hasty,  94  N.  C. 
438;  Spence  v.  Tapscott,  93  N.  C.  246;  Havens 
p.  Potts.  86  N.  G.  31;  Miller  p.  Tharel,  75 
N.  C.  148;  McMinn  c.  Freeman,  68  N.  C.  341. 

North  Dakota. —  MasBschusetts  L.  &  T.  Co. 
V.  Twiteheli,  7  N.  D.  440,  75  N.  W.  786. 

OUo.— Osbom  V.  Kistter,  35  Ohio  St.  99; 
Kyle  t>.  Thompson,  11  Ohio  St  616. 

Penntj/lvania. — Losee  v.  Bissell,  76  Fa.  St, 
459. 

Tennessee. — Smith  v.  Lurry,  Cooke  (Tenn.) 
325.  See  also  Ingram  v.  Morgan,  4  Humphr. 
(Tenn.)   66,  40  Am.  Dec.  626, 

TeoMia.— Davis  p.  Sittig,  65  Tex.  497; 
Weathered  p.  Smith,  B  Tex.  622,  60  Am.  Dec 
186. 

Utah.—  Lebcher  c.  Lambert,  23  Utah  1,  63 
Pac.  628. 

Washington. —  Huntington  v.  Lombard,  21 
Wash.  202,  60  Pac.  414. 

Wisconsin.-  Terry  P.  Ailis,  16  Wis.  478. 

United  States, —  Thomson- Houston  Electric 
Co.  p.  Capitol  Electric  Co.,  56  Fed.  849;  Os- 
good P.  Artt,  IT  Fed.  575;  Bradley  p.  Tram- 
mel, Hempst.  (U.  S.)  164,  3  Fed.  Cas.  No. 
l.TSBo. 

England. —  Edge  p.  Bumford,  31  Beav.  247, 
9  Jur.  N.  B.  8,  31  L.  J.  Gh.  805,  7  L.  T.  Rep. 
N.  S.  88,  10  Wkly.  Rep.  612;  Whistler  tf. 
ForsUr,  14  C.  B.  N.  S.  248,  32  L.  J.  C.  P. 
161,  8  L.  T.  Rep.  N.  S.  317,  11  Wkly.  R^ 
648,  108  E.  C.  L.  248. 

The  only  assignment  which  will  cut  oB 
the  equities  of  the  maker  of  a  note  is  ona 
made  in  conformity  with  the  statute  and 
passing  the  legal  UUe.  Peck  p.  Bligh,  37  IlL 
317. 
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transfer,  nnder  which  circmaBt&Dcea  it  is  held  that  the  transferrer  takea  free  from 
each  defenBee.*^ 

S.  As  Atfecisd  bt  Ton  OP  Tbahstbi.  It  ib  nniTerBolly  held  that  the  effect 
of  a  traoefer  whicli  ia  made  after  the  raatnrity  of  the  paper  is  to  aabject  tiie 
indorsee  to  all  defenses  existing  between  the  original  parties  to  the  paper  at  tlie 
time  of  each  transfer,  so  far  as  snob  defenses  are  available  against  bis  indorser." 


11.  Alabama. —  Lewis  e.  Faber,  ft5  A1&. 
460;  Crajton  v.  CUrk,  11  Ala.  787.  - 

Connecticttt. — Goodrich  v.  Stanley,  23  Conn. 
79. 

Indiana.—  Proctor  v.  Cole,  104  lad.  373,  3 
N.  E.  lOB,  4  N.  E.  803. 

Kentvcky. —  Davieta  C.  Newton,  5  J.  J. 
Harah.  (Ky.)  89;  Markham  v.  Todd,  2  J.  J. 
Marab.  (Ky.)  364. 

Lomiiana, —  Favey  t>.  Stanffer,  46  la.  Ann. 
IBS,  12  So.  512,  Ifi  L.  H.  A.  710. 

Uaine.~  Calder  t>.  Billington,  16  Me.  369. 

Ua»*achutetta. —  Jonea  V.  Witter,  13  Mass. 
S04. 

Miimeaota. —  Linn  v.  "Ragg,  19  Minn.  181. 

V«U)  Hampshire.— Clark  v.  Whitaker,  60 
H.  H.  474,  B  Am.  Rep.  280;  Sonthard  t>. 
Porter,  43  N.  H.  379. 

Wow  rort,— Wheeler  e.  Wheeler,  fl  Cow. 
(N.  T.)  34;  Baker  r.  Arnold,  3  Cai.  (N.-  Y.) 
ETO. 

England. —  Whistler  v.  Forstor,  14  C,  B. 
H.  S.  248,  32  L.  J.  C.  P.  Ifll,  8  L.  T.  Rep. 
K.  8.  317,  11  Wkly.  Rep.  848,  108  E.  C.  L. 
£48. 

la.  Alabama. —  Battle  v.  Weems,  44  Ala. 
105;  Carroll  r.  Malone,  28  Ala.  621;  Qlaas- 
ODok  V.  Smith,  2(1  Ala.  474;  Kirkaey  V.  Bates, 
1  Ala.  303;  Robertson  v.  Breedlore,  7  Fort 
(Ala.)  S41 ;  Teo^ue  e.  Russell,  2  Stew.  (AU.) 

4aa. 

Arkama*. —  Sorrells  v.  McHenry,  38  Ark. 
127. 

California. —  San  Jos6  Ranch  Co.  p.  San 
Jos«  Land,  etc.,  Co.,  132  Cal.  562,  64  Pac. 
10B7;  Chase  v.  Whitmore,  68  Cal.  546,  9 
Pac.  942;  Templeton  t>.  Foole,  69  Cal.  286; 
Hayward  v.  Steams,  39  Cal.  68;  Elgin  v. 
Hill.  27  Cal.  372;  Sherman  v.  RoUberg,  II 
Cal.  38;  Fuller  v.  Hutchings,  10  Cal.  523,  70 
Am.  Dee.  746;  Vinton  c.  Crowe,  4  Cal.  309; 
Folsom  V.  Bartlett,  2  Cal.  163. 

Connectiout. — Clark  v.  Sigoumey,  17  Conn. 
611;  Robinson  e.  Lyman,  10  Conn.  10,  26 
Am.  Dec.  52. 

Georgia. —  Harrell  v.  Broxton,  78  Ga.  129, 
8  8.  E.  5;  Burton  v.  Wynne,  6G  Ga.  615; 
Staley  r.  Matheny,  30  Ga.  937;  Carter  v. 
Christie,  30  Oa.  813;  Thomas  v.  Kinsey,  8  Ga. 
421;  Smith  p.  Lloyd,  T.  U.  P.  Charlt.  (Ga.) 
263. 

Idaho. —  Lewiston  First  Nat.  Bank  v.  Wil- 
liams, 2  Ida.  eig,  23  Pac.  652. 

JMinota.— Towner  O.  McClelland,  JIO  111. 
MS;  Bissell  v.  Curran,  69  III.  20;  Cramer  f>. 
Willetts,  61  1)1.  481 ;  Reiohert  v.  Koerner,  54 
111.  300;  Lock  t>.  Fulford,  52  111.  166;  Rogers 
v.  Gallagher,  49  111.  182,  96  Am.  Dee.  BBS; 
Stafford  i\  Taigo,  35  HI.  481 ;  Lord  v.  Favor- 
it*,  20  m.  149;  Cooper  p.  Nock.  27  lU.  301; 
Ucldin  V.  Lohr,  25  111.  607;  Qriffln  p. 
[VI.  F.  2,  a] 


Ketchum,  18  111.  392;  Cappa  v.  Oorbam,  14  lU. 
198;  Bryan  v.  Primm,  I  lU.  59;  HeCaffrvy 
r.  Dustin,  43  Til.  App.  34;  Bradley  v.  linn, 
19  111.  App.  322. 

Indiana. —  Merrell  t.  Springer,  IZJ  lad. 
486.  24  N.  E.  268,  8  L.  R.  A.  61 ;  Gregg  t. 
Union  County  Nat.  Bank,  87  Ind.  238;  Scott 
V.  Kokomo  First  Nat.  Bank,  71  Ind.  44!l; 
Green  v.  Louthain,  49  Ind.  139. 

Itwa. —  Fidelity  L.  A  T.  Co.  V.  Hogan,  Vt 
Iowa  303,  62  N.  W.  740;  Duncan  P.  Finn, 
79  laws  668,  44  N.  W.  888;  Wood  v.  Mf- 
Kean,  64  Iowa  16,  19  N.  W.  817;  Hedge  f. 
Gibson,  58  Iowa  656.  12  N.  W.  713;  Clntf 
V.  Frasier,  56  Iowa  268.  12  N.  W.  327;  Tirt- 
tle  e.  Bonar,  49  Iowa  696;  Schuster  e.  Mir- 
den,  34  Iowa  181;  Stannus  v.  Stannoi,  X 
Iowa  448;  Hayward  c.  Munger,  14  Iowa  5tS; 
Eurz  c.  Holbrook,  IS  Iowa  662;  Batn  t. 
Kemp,  12  Iowa  99. 

Kama*. —  Eggan  v.  Briggs,  23  Kan.  710. 

Louitiana. —  Sagory  v.  Metropolitan  Bank, 
42  La.  Ann.  627,  7  So.  633 ;  MetropoliUn  Buik 
V.  Bouny,  42  La.  Ann.  439,  T  So.  686;  6tfni 
V.  Oermania  Nat.  Bank,  34  La.  Ann.  1119; 
Henderson  v.  Case,  31  La.  Ann.  215;  Hb1s«t 
V.  lAnge,  28  La.  Ann.  248;  Dai-is  v.  Bradler. 
28  La.  Ann.  655;  Gribble  v.  Hayoes,  22  Li. 
Ann,  141;  Crosby  c.  Tucker,  21  La.  Ann. 
612;  Butler  v.  Murison,  18  La.  Ann.  363; 
Marcal  v.  Melliet,  18  La.  Ann.  223;  Willisms 
V.  Benton,  10  La.  Ann.  166;  Sawyer  c. 
Hoovey,  6  La.  Ann.  163;  Ford  c.  Dosson,  I 
Rob.  (La.)  39;  Shipmans  v.  Arehinard,  19 
La.  471;  Stetson  v.  Stackhouse,  18  La.  119: 
Lapice  v.  Clifton,  17  La.  152 ;  Burroughs  r. 
NettlM,  7  Ia.  113;  Turcas  c.  Rogers,  3  Uict- 
N.  8.  (Ia.)  699;  Herriman  v.  MulholUn. 
IMart.  N.  8.  (La.)  805. 

Maine. —  Woodman  g.  Boothby,  66  Me.  389; 
Cummings  v.  Little,  4S  Me.  183;  Spragoe  r. 
Graham,  20  Me.  160;  Wing  v.  Dunn,  24  U& 
128;  Bumbam  c.  Tucker,  18  Me.  179;  Hsich 
■n.  Dennis,  ID  Me.  244;  Tucker  v.  Smith,  4  Ut. 
415. 

MaryUtnd. —  Herrick  t>.  Swomley,  56  3ld. 
43B;  Clarke  v.  Dederick,  31  Md.  148. 

UaaBachM«tt». — Creech  c,  Byron,  115  Ms». 
324;  Vinton  v.  King,  4  Allen  (Mass.)  56t; 
Fish  c.  French,  16  Gray  (Mass.)  620;  Brad 
II.  Fitzpatrick,  4  Gray  (Mass.)  89,  8  Gray 
(Moss.)  636;  Hadcay  e.  Hollnnd.  4  M(^. 
(Mass.)  69;  Howard  v.  Ames,  3  Mete  (Uu9.i 
308;  American  Bank  v.  Jenntas.  2  U«tc. 
(Mass.)  288;  Sterens  v.  Bruce,  21  Pick.(Ua's.l 
193;  Thompson  v.  Hale,  6  Pick.  (Mass.)  l^^-- 
Sargent  t>.  Southgate,  5  Pick.  (Mass.)  313. 
18  Am.  Dec,  409;  Guild  tJ.  Eager,  IT  M«*^1; 
615;  Hemmenway  u.  Stone,  7  Mass.  38.  ■> 
Am.  Dec.  27;  Baker  p,  Wheaton,  5  Mass.  ■''" 
4  Am.  Dec.  71;  Ayer  v.  Hutchins,  4  V.-  - 
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It  is,  however,  a  role  of  eqnallj'  uniform  application  that  where  a  bill  of  exchange 

Barb.  Ch.   (N.  T.)   403;  Reed  c.  Warner,  S 
Paige  (N.  Y.)  «60. 
l!lt^\  Carolina.— GrifBn  e.  Hasty,  94  N.  C. 
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370,  3  Am.  Dec.  232;  G«ld  p.  Eddy,  1 
Mass.   1. 

if  ioMpon.— Dowagiae  City  Baok  V.  Dill, 
102  Mich.  305.  60  N.  W.  Tfi7 ;  Bimons  v.  Mor- 
ria,  63  Mich.  155,  18  N.  W.  626;  Church  p. 
Clapp,  47  Mich.  267,  10  N.  W.  368;  Tripp  c. 
Curtenius,  30  Mich.  494,  24  Am.  Bep.  610; 
Comstock  p.  Draper,  1  Mich.  481,  53  Am.  Dec. 
78. 

ifinnMota.— St.  Paul  First  Nat.  Bank  c. 
Scott  County  Com'rs,  14  Minn.  77,  100  Am. 
Dec.  104. 

UiMiMippi. —  Money  P.  Ricketta,  62  Miss. 
200 ;   Ainaworth  p.  Ainsworth,  £4  Miss.   146. 

tf fOMmri.— Booher  p.  Alien,  163  Mo.  S13, 
55  S.  W.  238 ;  Turner  p.  Hoyle,  B6  Mo.  337,  S 
8.  W.  157;  Juliaa  p.  Calkins,  85  Mo.  Z02; 
McCoy  p.  Green,  83  Mo.  626;  Ford  p.  Phillips, 
S3  Mo.  623 ;  Munday  P.  Clements,  58  Mo.  677 ; 
Kellogg  P.  Schnaake,  66  Mo.  130;  Farris  o. 
Catlett,  32  Mo.  46S ;  Wheeler  c.  Barret,  !0 
Mo.  573;  Shipp  p.  Stacker,  8  Mo.  146. 

Nebraska. —  Robersoit  v.  Reiter,  38  Nebr. 
198.  SB  N.  W.  877;  Rapid  City  First  Nat. 
Bank  e.  Security  Nat.  Bank,  34  Nebr.  71,  51 
N.  W.  305,  33  Am.  St.  Rep.  618,  ft  L.  R.  A. 
386;  Edney  p.  Willis;  23  Nebr.  56,  38  N.  W. 
30O;  Davia  p.  Neligh,  7  Nebr.  78;  Kittle  p. 
Be  Lamater,  3  Nebr.  326. 

h'me  Hofnp«Aire.— Hardy  p.  Waddell,  68 
N.  H.  460;  HUl  p.  Huntress,  43  N.  H.  480; 
Southard  P.  Porter,  43  N.  H.  370 ;  MoDuffie  p. 
Dame,  11  N.  H.  244;  Odiome  p.  Howard,  10 
N.  H.  343;  Emerson  v.  Crocker,  5  N.  H.  159. 
But  under  the  New  Hampshire  statute  of  set- 
off, even  a  purchaser  after  maturity  seems  to 
be  protected,  if  he  took  the  paper  for  value 
and  without  notice.  The  cases,  however,  all 
relate  to  set-offs  arising  between  the  parties 
out  of  other  transactions  and  the  latest  of 
them  seems  to  turn  on  that  distinction. 
Leavitt  v.  Feabody,  62  N.  H.  186;  Ordiome 
r.  Woodman,  30  N.  H.  541 ;  McDuffle  v.  Dame, 
11  N.  H.  244;  Chandler  P.  Drew,  6  N.  H.  469, 
28  Am,  Dec  704. 

yew  Jeraey. —  Little  P.  Cooper,  11  N.  J.  Eq. 
224. 

Hfeui  Jf eeico.— Lee  P.  Field,  9  N.  M.  435, 
64  Pac  873. 

Nmo  York. —  Northampton  Nat.  Bank  p. 
Kidder,  106  N.  Y.  221,  12  N.  E.  577,  60  Am. 
Rep.  443;  CheaUr  p.  Dorr,  41  N.  Y.  270; 
Oeyer  p.  I^wrence,  60  Hun  (N.  Y.)  604,  2 
N.  Y.  Suppl.  803,  19  N.  Y.  St.  363 ;  Merrick 
P.  Butler,  Z  Lane.  [N.  Y.)  103;  Farrinetoa 
p.  Paric  Bank,  39  Barb.  (N.  Y.)  646;  Sackett 
p.  Spencer,  29  Barb.  (N.  Y.)  180;  Kelly  p. 
Ferguson,  46  How.  Pr.  (N.  Y.)  411;  Mott  P. 
Petric,  15  Wend.  (N.  Y.)  317 ;  Loomis  e.  Pul- 
ver,  9  Johns.  (N.  Y.)  244;  Lansing  p.  Lexus- 
ing,  8  Johns.  (N.  Y.)  454;  Loses  p.  Dunkin,  7 
Johns.  (N.  Y.)  70,  6  Am.  Dec.  245;  O'CalU- 
ghan  p.  Sawyer,  5  Johns.  (N.  Y.)  118;  lans- 
ing  V.  Oaine,  2  Johns.  (N.  T.)  300,  3  Am. 
Dec.  422;  Sebring  p.  Rathbuu,  1  Johns.  Cas. 
(N.  Y.)  331;  Johnson  p.  Bloodgood,  2  Cai. 
Cas.    (N.  Y.)   303;  De  Mott  p.  Starkey,  3 


Howell  p,  McCracken,  87  N. 
Capell  p.  Long,  84  N.  C.  17 ;  Baucom  v.  Smith, 
66  N.  C.  637;  Little  P.  Dunlap,  44  N.  C.  40; 
Mosteller  p.  Boat,  42  N,  C.  39 ;  Turner  v.  B^- 
garly,  33  N.  C.  331 ;  Haywood  p.  McNair,  10 
N.  C.  283. 

Ohio. —  Kemohan  c.  Durham,  48  Ohio  St. 
1,  26  N.  E.  982,  12  L.  R.  A.  41 ;  Osbom  P.  Mo- 
aellond,  43  Ohio  St.  284,  1  N.  £.  644.;  Baker 
p.  Kinsey,  41  Ohio  St.  403 ;  Peck  p.  Beckwith, 

10  Ohio  St.  407;  Moore  p.  Stodden,  Wright 
(Ohio)  88. 

Penntgtvania. —  Marsh  p.  Marshall,  63  Pa. 
St.  306;  Bower  P.  Hastings,  36  Pa.  St.  286; 
Hill  p.  Kroft,  29  Pa.  St.  186;  Clay  v.  Cottrell, 
IS  Pa.  St.  408;  Lancaster  Bank  P.  Wood- 
ward, IS  Pa.  St.  357,  57  Am.  Dec.  618 ;  Reak' 
ert  p.  Sanford,  5  Watts  &  S.  (Pa.)  164;  Mc 
Cullough  V.  Houston,  1  Dall.  (Pa.)  441,  1 
L.  ed.  214. 

Rhode  Itland.—  Bacon  P.  Harris,  15  R,  L 
699,  10  Atl.  647. 

South  Carolina. —  Gibson  p.  Hutchins,  43 
S.  C.  287,  21  S.  E.  250;  Cain  P.  Spann,  1  Mc- 
Mull.  (S.  C.)  25S;  McNeill  p.  McDonald,  1 
Hill  (S.  C.)  I. 

South  Dakota.—  Onnsby  v.  Hale,  15  S,  D. 
206,  88  N.  W.  101. 

7'ennessee. —  Click  P.  Gillespie,  4  Hayw. 
(Tenn.)  4. 

remw.— Walker  c.  Wilson,  79  Tex.  185,  14 
B.  W,  708,  15  S.  W.  402 ;  Preston  p.  Breedlove, 
36  Tex.  96;  Goodsou  p.  Johnson,  35  Tex.  622; 
Diamond  p.  Harris,  33  Tex.  634;  Branch  p. 
Trajlor,  (Tex.  Civ.  App.  1896)  36  S.  W.  592; 
Huddleston  p.  Kempner,  3  Tex.  Civ.  App.  252, 
22  S.  W.  871 ;  Bennett  P.  Carsner,  1  Tex.  App. 
Civ.  Cas.  i  618. 

yermoni.— Miller  P.  Bingham,  29  Vt.  82; 
Bowen  P.  Thrall,  28  VL  382;  Loomis  v.  Wain- 
wright,  21  Vt.  520;  Sargeant  P.  Sargeant,  18 
Vt.  371;  Foot  u.  Ketchum,  15  Vt.  258,  40 
Am.  Dec.  678;  Britton  f.  Bishop,  11  Vt.  70. 

Virginia. —  Cussen  P.  Brandt,  97  Va.  I,  32 
8.  E.  701,  75  Am.  St.  Rep.  762;  Cottrell  p. 
Watkins,  89  Va.  801,  17  S,  E.  328,  37  Am.  St. 
Rep.  897,  IS  L.  R.  A.  764;  Arenta  p.  Com., 
18  Gratt.  (Va.)  760;  DavU  v.  Miller,  14 
Gratt.   (Va.)   1. 

Waahington.^-  Huntington  P.  Lombard,  22 
Wash.  202,  60  Pac.  414. 

We»t  Virginia. —  Smith  o.  Lawson,  18 
W.  Va.  212,  41  Am.  Hep.  688. 

Wiaeoniin. —  Dunbar  p.  Hamesberger,  12 
Wis.  373. 

United  Blate».—  Texas  p.  White,  10  Wall, 
(U,  S.)  68,  19  L.  ed.  839;  Foley  v.  Smith,  6 
Wall.  (U.  S.)  492,  18  L.  ed.  931  (Louisiana 
case)  ;  Smyth  p.  Strader,  4  How.  (U.  8.)  404, 

11  L.  ed,  1031;  Andrews  p.  Pond,  13  Pet. 
(U.  S.)  66,  10  L.  ed.  61;  Ferree  t:  New  York 
Security,  etc..  Co.,  74  Fed.  769,  21  C.  C.  a: 
83;  Gwathney  v,  McLane.  3  McLean  (U.  B.) 
371, 11  F«d.  Cos.  No.  6,882. 
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or  promissory  note  ie  transferred  Bfter  its  matarity  the  indorsee  after  matnritf 
ia  not  snbject  to  eqaities  that  may  arise  after  the  transfer. ** 

0.  Liability  of  Transferrer— 1.  In  Qbmbbu  — a.  Where  Tranaferred  br 
Indorsement  —  (i)  Iir  Gsnbral  —  (a)  Where  Indorsed  in  Due  Course  —  (1)  Is 
Gbkbbal.    The  indorsement  of  a  bill 


bill  or  note  is  a  new  contract,"  by  which  the 


England. —  Rothschild  e.  Corney,  ft  B.  Jfc  C. 
3SB,  4  M.  £  R.  411,  17  E.  C.  L.  388;  Deuters 
V.  Towiisend,  6  B.  &  S.   813,   10  Jut.  N.  S. 


Tinson  c.  Francis,  1  Campb.  19,  10  Bev.  Rep. 
017:  Crossley  v.  Ham,  13  East  493,  12  Rev. 
Rep.  410;  Brown  v.  Turner,  2  Eap.  631,  7 
T.  R.  S30;  Bounsal  v.  Harriaon,  2  Oale  113, 
1  M.  A  W.  611,  Tvrw.  k  O.  826;  Crippa  t>. 
Da.Tis,  13  L.  J.  Exch.  217,  12  U.  ft  W.  169; 
Lee  V.  Zagur7,  I  Moore  C.  P.  560,  8  Taunt. 
114,  4  E.  C.  L.  60. 

Canada. —  Young  p,  MacNider,  25  Can.  Su- 

Ceme  Ct.  272;  Dnguay  p.  Sengcal,  1  L.  C. 
J.  26;  Hunt  V.  Lee,  2  Rev.  L6g.  2B;  Fer- 
roson  1!.  Stewart,  2  U.  C.  L.  J.  118;  West  v. 
Maclnnes,  23  U.  C.  Q.  B.  367. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  878. 

See  also  auprn,  YI,  B,  1,  h. 

A  United  States  "  seven-thirty  "  note  ia  not 
money;  iind  a  person  who  purchaeea  it  after 
maturity,  and  after  the  time  for  ita  conver- 
■ion  into  bonds  haa  passed,  takes  nothing  but 
the  actual  right  and  title  of  his  vendor.  V»- 
milye  C.  Adams  Expreae  Co.,  21  Wall.  (U.  S.) 
138,  22  L.  ed.  609. 

The  maker  and  ludoiser  of  a  note  payable 
to  hU  own  order  is  entitled  to  maJce  the  same 
defense  against  a  holder  who  receives  it  over- 
dne  which  he   could  make   if  it  had  been 

Ryable  to   and  indorsed  by  a  third  person. 
■tter  t>.  Tyler,  2  Mete.   (Mass.)   68. 

13.  ConneDticut. —  Stedman  c.  Jillson,  10 
Conn.  55;  Robinson  v.  Lyman,  10  Conn.  30, 
26  Am.  Dec.  62. 

/oioo.~Whittaker  v.  Kuhn,  62  Iowa  316, 
3  N.  W.  127. 

MatsachuaettB. —  Baxter  v.  Little,  6  Mete. 
(Maaa.)   7,  39  Am.  Dec.  707. 

Jfisfusippt.— Black  c.  McMurtry,  Walk. 
(Hias.)  389. 

Hev)  York. —  Jefferson  County  Bank  p. 
Chapman,  19  Johns.  (N.  Y.)  322. 

Ohio.—  Whims  t?.  Grove,  1  Ohio  Cir.  Ct.  98. 

South  Carolina. —  Cain  c.  Spann,  1  McMull, 
(6s.  C.)  268. 

Tenneitee. —  Bearden  V.  Moses,  7  Lea 
(Tenn.)  469. 

Virjrinia.— Davis  v.  Miller,  14  Gratt. 
(Va.)  1. 

This  is  tme  althongh  arising  tinder  an 
earlier  agreement  { Fields  c.  Stunston,  1 
Coldw.  (Tenn.)  40)  sod  prior  to  notice  of  the 
transfer  (Baxter  e.  Little,  6  Mete.  (Maaa.) 
T,  30  Am,  Dec.  707 ;  Davis  p.  Milter,  14  Gratt. 
(Va.)   1). 

14.  Arhan»a». — A\tj  v.  Nelson,  30  Ark.  43. 
.  Contieclictit. —  Miller  v.  Riley,  2  Root 
(Conn.)  622. 

Qeorgie. —  Graham  u,  Roberson,  79  Ga.  72, 
3  S.  E.  611;  Freeman  V.  Bigham,  86  Ga.  680. 


498. 

/OUKI.— Michigan  Nat.  Bank  v.  Green,  33 
Iowa  140. 

Loutiiana. —  Weil's  Succession,  24  Ia.  Ann. 
139;  Jacobs  v.  Williams,  12  Rob.   (Ia.)   1S3. 

Maine. —  Furgerson  P.  Staples,  82  Me.  m. 
19  Atl.  15S,  17  Am.  St.  Rep.  470;  Cushmsn  r. 
Marshall,  21  Me.  122. 

Maryland.— TiixidA  P.  Harper,  1  Md.  110, 
64  Am.  Dec.  644. 

Maaaaohaaettt, —  Van  Staphorst  p.  Fetree, 
4  Mass.  258. 

JVeu)  Hampshire. —  Dow  v.  Rowell,  12  N.  H. 
40. 

A'etc  York.-  Morford  p.  Davis,  28  N.  ¥. 
481;  McKnight  v.  Wheeler,  6  Hill  (N.  Y.) 
402;  Sanders  p.  Bacon,  8  Johns.  (N.  Y.) 
485. 

Oregon. —  Smith  e.  Caro,  9  Oreg.  278. 

Bouth  Carolina. —  Ecclea  P.  Ballard,  2  Mt- 
Cord  (S.  C.)  388. 

Teaat. —  Davidson  v.  Peticolu,  34  Tex. 
27. 

Weet  Virginia. —  Morrison  P.  Lovell,  4 
W.  Va.  348;  Nichols  P.  Porter,  2  W.  Va.  13, 
94  Am.  Dec  600. 

Wiaoontin. —  Cowles  v.  McVick&r,  3  Wis. 
725. 

United  BtatM.—  De  Hass  v.  Dibert,  70  Fed. 
227,  28  U.  S.  App.  569,  17  C.  C.  A,  79,  30 
L.  R.  A.  189  (holding  that  the  holder  of  a 
note,  who  has  taken  it  by  indorsement  from 
one  to  whom  the  payee  has  assigned  it  with- 
out indorsement,  may  hold  his  indoner  as 
such,  although  the  molcer  may  set  up  in  s 
suit  against  him  the  defenses  which  he  had 
against  the  payee)  ;  Mott  p.  Wright,  *  Cis^. 
(U.  S.)  63,  17  Fed.  Cas.  No.  9,883;  Dundu 
V.  Bowler,  3  McLean  (U.  S.)  397,  8  Fed.  C^s*. 
No.  4,141,  7  Law  Rep.  343,  2  West  L.  J.  27; 
Illinois  Bank  p.  Brady,  3  Mclean  (U.  S.) 
268,  2  Fed.  Gas.  No.  888;  Bank  of  British 
North  America  v.  Ellis,  6  Sawy.  (U.  S.)  98,! 
Fed.  Cas.  No.  859,  8  Am.  L.  Hec.  480,  9  He- 
porter  204. 

See  7  Cent.  Dig.  tit  "Bille  and  Notes," 
I  620. 

Validity  of  OTiginal  contract  not  esaentlsl 
see  aupra,  VI,  E. 

Althongh  the  paper  was  aecnrod  by  an  Q- 
legal  indemnity  from  the  maker  the  indoise- 
ment  may  be  enforced.  Bowery  Bonk  T- 
Gerety,  153  N.  Y.  411.  47  N.  E.  763. 

The  indorsement  of  a  bill  is  in  efiect  the 
drawing  of  a  new  bill  by  the  indorser  upon 
the   accepter  or   drawee  in   favor   of  the  is- 

Connectieut. —  Kilgore  P.  Bulkley,  14  Cdoil 
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indorser  nodertabee,  conditioned  on  dne  diligence  on  tlie  part  of  the  bolder,"'  tliat 
it  ehall  be  accepted  and  paid  according  to  its  tenor  **  to  tbe  indorsee  or  anv  one 
who  becomes  a  subaequect  holder  according  to  tlie  terms  of  the  instrnment,"  and 
the  iiidorser's  liability  is  not  lessened  by  the  fact  that  the  note  was  payable  to  bearer 
and  as  such  did  not  reqnire  indorsement.'*  Tbe  indorser  may  enlarge  his  liability 
by  a  waiverof  demand  or  notice"  or  may  limit  it  by  restrictive  indorsement,'"  and 
tbe  ordinary  liability  of  indorser  to  indorsee  may  be  wanting  isUer  ae  by  reason 


JToiiM.— Hunt  V.  Wftdleigh,  26  Ha.  271,  45 
.Am.  Dec  108. 

MawaohutetU. —  Van  StAphont  v.  Pearce, 
4  Uaaa.  258. 

IfiMouri. —  Irvin  v.  Uaur;^,   1  Mo.  194. 

South  Carolitm. —  EcckB  c.  Ballard,  2  Mc- 
Cord  (S.  C.)  388;  Say  ff.  Freaser,  1  Bay 
IS.  C.)  66. 

£«illaiul.— Haly  v.  Lane,  2  Atk.  181,  26 
Edk.  Reprint  613;  Lake  v.  Hayes,  1  Atk.  281, 
26  Eng.  Reprint  18D;  Oibson  v.  Minet,  2  Bro. 
P.  C.  48,  1  H.  Bl.  669,  3  T.  R.  481,  1  Rev. 
Rep.  T&4,  1  Bug.  Beprint  784;  Fenny  v.  Innee, 
1  Cr.  M.  ft  K.  439,  4  L.  J.  Eich.  12,  S  Tyrw. 
107;  Allen  v.  Walker,  5  Dowl.  P.  C.  460,  1 
Jar.  67,  6  L.  J.  Exch.  78,  M.  i  H.  44,  2 
H.  &  W.  317;  Ballingalls  v.  Oloster,  3  Eaat 
4S1,  4  EBp.  26S:  Tassell  v.  Lewis,  1  Ld. 
Kaym.  743;  Williams  v.  Field,  3  Salk.  68; 
Hill  V.  Lewis,  Skin.  410;  Glazton  o.  Swift, 
Skin.    255;     Sraallwood    v.    Veinon,    1     Str. 

See  also  »\tpra,  VI,  C,  1,  b,  (n);  and  7 
Cent  Dig.  tit.  "  Bills  and  Notes,"  I  620. 

15.  Necessity  of  demand  to  chatge  iudoiaei 
see  infra,  X,  A,  1,  a. 

Neccaalty  of  notice  of  ffiahonoi  to  charge 
iodOtMl  se«  infra,  XHI,  B,  2,  b. 

la  Neg.  Inatr.  L,  ;  116;  Bills  Exch.  Act, 
1  SB. 

Amonat  to  be  pt|ld. —  He  pramiaes  to  pay 
tbe  face  of  the  note,  and  not  merely  the 
amount  received  by  the  indorser  (Van  Vleet 
V.  SkHjge,  45  Fed.  743)  and  this  promise  In- 
cludes interest  (Stumpa  C.  Cooper,  3  Baxt. 
(Tenn.)  223)  and  statutory  damages  (Lynch 
V.  Ooldsmith,  64  Ga.  42;  Juniata  Bank  e. 
Hale.  16  Serg.  k  R.  (Pa.)  167,  16  Am.  Deo. 
SSB;  Ballingalls  v.  Gloster,  3  East  481,  4 
Esp.  268).     Bee  also  infra,  XIV,  G  [8  Cjc.'\. 

Place  of  payment. —  He  promises  payment 
at  the  place  where  the  bill  is  payable.  Pren- 
tiss v.  Savage,  13  Mass.  20;  Powers  C.  Lynch, 
3  Mass.  77 ;  Hicks  c.  Brown,  12  Johns.  (N.  Y.) 
142:  Potter  c.  Brown,  5  East  124,  1  Smith 
K.  B.  361,  7  Rev.  Rep.  663. 

He  alM  asBiimeB  the  other  atipnlationa  in 
the  body  of  the  note,  such  as  a  waiver  of 
demand  and  notice  (Woodward  v.  Lowry,  74 
Ga.  148)  or  a  provision  that  the  indoraers 
shall  be  liable  as  original  makers  (Hatober 
t.  Chambersburg  Nat.  Bank,  79  Qa.  542,  S 
S.  E.  lOD),  but  his  contract  does  not  include 
attorney's  fees  (Cole  V.  Tuck,  108  Ala.  22T, 
19  So.  377;  Robinson  c.  Aird,  (Fla.  1001)  2S 
So.  633;  Short  v.  CofTeen,  76  111.  246;  City 
Sav.  Bank  o.  Kensington  Land  Co.,  (Tenn. 
Ch.  1896)  37  8.  W.  1037.  Contra,  Bens  v. 
Eutzsehan,  24  Orag.  28,  32  Fac.  763)   or  a 


waiver  of  statutory  exemptions  contained  In 
the  original  contract  (Jordan  V.  Long,  109 
Ala.  414,   19  So.  843). 

Where  the  holder  of  a  wt  indoiaea  two  or 
more  parts  to  di&eient  persons  he  is  liable  on 
every  such  part,  and  every  indorser  subee- 
quent  to  him  is  liable  on  the  part  he  has 
himself  indorsed,  as  if  such  parts  were  sepa- 
rate bills.  Neg.  Instr.  L.  %  312;  Bills  Exch. 
Act,  I  71. 

17.  Illinoit. — ^Judson  V.  Gookwin,  37  111. 
286;  Clifford  c.  Keating,  4  III.  260. 

yew  Hampahire. —  Rushworth  r.  Moore,  36 
N.  H.  188 ;  Martin  c.  Famum,  24  N.  H.  191. 

Neio  Jertey, —  Chaddock  r.  Vanness,  35 
N.  J.  L.  617,  10  Am.  Rep.  258. 

ymo  Yorfc.— HftTs  v.  Phelps,  1  Sandf. 
(N.  Y.)  64;  Lovell  v.  Evertaon,  11  Johns. 
(N.  Y.)   62. 

Vermoflf .—  Partridge  r.  Davis,  20  Vt.  499. 

West  Virginia. — Nichols  v.  Porter,  2  W.  Va. 
13,  04  Am.  Dec.  500. 

United  States. — Codwi^e  v.  Gleason,  Brunn. 
Col.  Cna.  (U.  S.)  40,  5  Fed.  Gas.  No.  2,939,  3 
Day  (Conn.)   12. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
i  624. 

A  restrictive  In^oraemeDt,  after  acceptance, 
to  the  indorsee  specially  making  the  indorser 
responsible  "  it  the  drawer  proved  insolvent," 
does  not  render  liim  liable  thereon  to  a  remote 
indorsee.  Erakine  V.  McLendon,  1  Stew. 
(Ala.)   30. 

18.  CoIoTudo.^  Doom  c.  Sherwin,  20  Colo. 
234,  38  Fac.  56. 

Georgia. —  Smith  v.  Rawson,  61  Ga.  208. 

loma. —  Shaw  v.  Jacobs,  39  Iowa  713.  G5 
N.  W.  333.  66  N.  W.  684,  48  Am.  St.  Rep. 
411,  21  L.  R.  A.  440. 

itaryTand. —  Cover  c.  Myers,  76  Md.  406, 
23  Atl.  850,  32  Am.  St.  Rep.  394. 

itatsachuaetts. — Gilbert  c.  Nantucket  Bank, 
5  Mass.  97. 

tiew  York. —  Brush  v.  Reeves,  3  Johns. 
(N.  Y.)  439.  See  also  Irving  Nat.  Bank  t). 
Alley,  79  N.  Y.  638. 

South  Carolina. —  Allwood  tt.  Haseldon,  2 
Bailey  (S.  C.)  457;  Eccles  c.  BaUard,  2  Mc- 
Cord  (S.  C.)  388. 

England.— Hodges  v.  Steward,  1  Salk. 
125. 

Canadn.—-  Booth  v.  Barclay,  6  U.  C.  Q.  B. 
216;  Scott  P.  Douglas,  5  U.  C.  Q.  B.  O.  S. 
207. 

The  peraoD  indorsliiK  iv«<^«Uy  Is  liable  as 
indorser  to  such  persons  only  aa  make  title 
through  his  indorsement.    Vog.  Instr.  L.  i  70. 

19.  See  infra,  XIII,  I. 

20.  See  lupra,  VI,  0,  1,  d. 
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of  their  special  relation,^  as  princuial  and  agent,*'  aa  partaen,**  or  aa  donor  to 
donee  of  a  sift  oauaa  jnoriis.^  Ttie  liability  of  the  indoner  is  aleo  Bometium 
affected  by  the  apparent  capacity  in  which  he  iigos,  and  such  reetrictire  ezpreaBion 
may  in  itself  indicate  aa  absence  of  all  personal  liability."  For  the  protection  of 
the  indorser  aeainst  the  iosolvencr  or  fraud  of  drawee  or  maker,  the  liability  on 
his  part,  even  before  payment  by  mm,  makes  a  "  debt "  on  the  part  of  the  drawee 
or  maker  to  him." 

(2)  As  Maeeb  AMD  Indobsbr.    An  indorser  nnder  some  circnmstances  may 
become  liable  both  as  maker  and  indorser,''  but  in  geceral  he  cannot  be  held 


21.  Parol  evidence  to  ezpUln  contTAct  be- 
tween parties  »ee  infra,  XIV,  E  [8  Qye.]. 

22.  Kimmell  v.  Bittner,  62  Pa.  St.  BOS; 
Sharp  (I.  Emmet,  6  Wbart  (Pa.)  23S,  34  Am. 
Dec. -664;  Bikers  v.  Harris,  9  Heiefc.  (Teon.) 
6G2.  So  a  corporation  note  paTable  to  it^ 
H^ent  bj  his  name  only  Bud  indoned  hy  him 
aa  "  Israel  Eorsefield,  agent,"  haa  been  held 
to  amount  to  a  personal  disclaimer  of  liabil- 
ity as  indorser.  Mott  v.  Hidra,  1  Cow.  (N.  Y.) 
513,  13  Am.  Dec.  660.  But  an  ftgent  acting 
under  a  de(  credere  commission  is  liable  on 
sueh  indorsement.  Mackenzie  v.  Scott,  6  Bro. 
P.  C.  280,  2  Eng.  Reprint  1081;  Goupy  v. 
Harden,  Holt  342,  3  E.  C.  L.  13B,  6  Marsh. 
464,  7  Taunt.  I5B,  2  E.  C.  L.  306,  17  Rbt. 
Sep.  478.  On  the  other  hand  a  liability  may 
be  plainly  intended  (Allin  v.  Williams,  97 
Cal.  403,  32  Pac.  441),  or  there  may  be  an 
express  agreement  for  a  certain  liability 
(Clarkt>.  Roberts,  26  Mich.  506). 

23.  Denton  c.  Peters,  L.  R.  6  Q.  B.  476,  23 
L.  T.  Rep.  N.  S.  281.  But  see  Miller  v.  Tal- 
cott,  64  N.  Y.  114  la/prming  46  Barb.  (N.  Y.) 
167],  holding  that  a  flrat  indorser,  on  being 
sued  by  tbe  second  indorser  on  the  paper, 
cannot  show  that  they  were  partners,  and 
that  he  had  paid  hia  share  of  the  note. 

The  indorsement  of  a  firm-name  on  a  bill 
may  be  sufficient  to  transfer  the  title  without 
binding  the  Arm  as  tndoraera.  Alabama  Coal 
Min.  Co.  I'.  Brainard,  36  Ala.  476-,  Shaw  v. 
Brown,  128  Mich.  673,  87  N.  W.  757 ;  Warder, 
etc.,  Co.  c.  Gibbs,  92  Mich.  29,  52  N.  W.  73 ; 
Smith  c.  Johnson,  3  H.  &  N.  222,  27  L.  J. 
Exch.  363.  And  this  may  be  true  of  an  in- 
dorsement which  creates  no  liability  as  in- 
dorser by  reason  of  usury  in  the  transfer. 
Conwell  11.  Pumphrey,  9  Ind.  135,  68  Am.  Dec, 
611. 

24.  Weston  v.  Right,  17  Me.  287,  36  Am. 
Dec.  260.  So  where  an  executor  indorses  as 
such  to  the  testator's  widow,  under  a  special 
Bgreemeot  on  her  part  releasing  tbe  estate. 
Wade  V.  Wade,  36  Tex.  629. 

25.  So  held  of  the  indorsement  of  the 
cashier  of  a  bank,  if  he  was,  at  the  time  of 
signing,    duly    authorized    to    sign    as    such 

(SUte  Nat.  BanEc  v.  Singer,  39  La.  Ann.  813, 
2  So.  699 ) ,  of  an  official  assignee  in  insolvency 

(Bowne  v.  Douglass,  38  Barb.  (N.  Y.)  312), 
and  of  an  individual  partner  whose  name  is 
used   by    the    partnership   as    its    firm'name 

(Tuteni!.  Ryan,  1  Speers  (S.  C.)  240). 

But   when  truateea  of  an  estate  under   a 

will  indorse  a  promissory  note  in  their  own 

names,  adding  thereto  the  words,  "  Tmstees 

Estate  of  Amos  D.  Smith,"  without  a  stipu- 
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lation  that  tbe  trust  estate  alone  shoold  ba 
responsible,  they  are  personally  liable  npmt 
the  indorsement,  Roger  Williams  Nat.  Bank 
V.  Oroton  Mfg.  Co.,  16  E.  I.  504,  17  AtL  170. 
So  if  an  adnunistratoT  indorsea  a  note  "  aa 
administrator,"  and  delivers  it  before  ma- 
turity, for  a  debt  contracted  by  the  intestate's 
widow  for  neoessariei  furnished  her,  after  ber 
decease  he  will  be  personally  liable  tbereoo. 
Sieckman  v.  Allen,  3  E.  D.  Smith  (N.  Y.) 
561.  So  a  testamentary  executor  who  in- 
dorses a  note  belonging  to  the  estate  is  liable 
individually.  Flower  v.  Swift,  S  Mart.  N.  S. 
(Ia.)  629,  8  Mart.  N.  S.  (La.)  44S.  But  ao 
executor  is  not  personallj  liable  on  his  in- 
dorsement of  nc^tiabk  paper  in  the  name  of 
the  estate;  thus,  "  Estate  of  Jona.  D.  Wheeler, 
Henry  F.  Wing,  Eiecutor."  Grafton  Kst. 
Bank  v.  Wing,  172  Man.  613,  fiS  N.  K  1067, 
43  L.  R.  A.  831,  70  Am.  St  RepL  303. 

26.  The  liability  on  the  part  of  an  insol- 
vent maker  to  one  who  indorsed  for  his  ae- 
commodation  is  a  valid  set-off  against  a 
claim  of  the  maker  or  his  assignee.  Orofl  f. 
Bliss,  19  Miso.  (N.  Y.)  14,  42  N.  Y.  Sv^ 
843. 

Enforcement  of  collateiaL — On  dishonor  by 
the  maker  the  indorser  may  at  once  bring 
suit  to  enforce  collateral  held  by  him  as  in-  ' 
demnity.  Merchants',  etc.,  Nat.  Bank  c, 
Cumings,  149  N.  Y.  360,  44  N.  E.  173. 

Fraud  of  prindpaL — Such  liability  has  been 
held  to  be  a  debt  from  the  dat«  of  the  indorae- 
ment,  as  against  a  voluntary  transfer  of 
property  by  the  indorser  in  fraud  ol  endit- 
ors.  Primrose  v.  Browning,  66  Ga.  369;  Pnl- 
sifer  c.  Waterman,  73  Me.  233 ;  Citizens'  Nat. 
Bank  V.  Fonda,  18  Misc.  (N.  Y.)  114,  41  N.  T. 
Suppl.  112.  But  an  accommodation  indorser 
before  payment  of  the  bill  is  not  such  a  cred- 
itor as  to  make  a  voluntary  conveyance  by 
the  principal  conclusive  evidence  of  fraud,  as 
in  the  case  of  existing  debts.  Long  Branch 
Banking  Co.  v.  Dennis,  GS  N.  J.  £q.  649,  3> 
Atl.  689;  Severs' V.  Dodson,  63  N.  J.  Eq.  63J, 
34  Atl.  7,  61  Am.  St.  Rep.  641  {.rmjertUg  54 
N.  ,T.  Eq.  306,  38  Atl.  28].  And  it  is  not  a 
"  debt  due  and  owing "  for  which  judgment 
can  be  entered  on  braid  and  warrant  of  at 
tomey.  Sterling  e.  Fleming,  53  N.  J.  L.  65!. 
24  Atl.  1001.  But  it  is  a  debt  contracted 
"  with  an  intention  not  to  pay "  within 
the  meaning  of  the  Massachusetts  statute 
as  to  cause  for  arrest  in  civil  actimii. 
May  p.  Hammond.   14«  Mass.  439,  IS  N.  I. 
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ancoiidittonallr  as  maker,*"  without  ehowiog  &  special  contract  or  underetaDding 
to  that  effect^ 

(3)  Aa  SuBBTT.  At  common  law  an  indoreer  is  not  liable  as  a  enrety,"'  bnt  in 
some  states  lie  is  by  preanmption  of  law  or  by  force  of  the  statate  a  surety  for  tlie 
inaker.**     So  an  indoroer  is  not  a  snrety  for  the  drawer  and  not  liable  as  each  to- 

sued  in  the  latUr  capacity  by  hia  indonM. 
Edwards  v.  Hubrook,  2  Tex.  678. 

He  win  be  liable  ai  makeT  oi  indorKi 
wbeiQ  he  aigns  aa  maker  and  indoraes  a  note 
payaUe  to  a  blank  payee.  Ubij  e.  Sauliburf, 
G2  Ga   17B. 

He  will  be  liable  aa  maker  where  he  makes 
and  indorses  in  blank  a  note  payable  to  his 
own  order  (Pace  r.  Welmending,  12  Bush 
(K;-.)  141;  Aughinbangh  v.  Roberts,  4  Wkly. 
Xot«9  Caa.  (Pa.)  181),  where  he  indoraes  a 
note  knowing  that  the  maker  is  a  fictitious 
person  (Bundy  «.  Jackson,  24  Fed,  828),  or 
where  he  writee  over  hin  indoraement  an  ab- 
solute'promise  to  pay  the  note  (Bremter  v. 
Weaver,  1  Kan.  488,  63  Am.  Dec.  444 ;  Whit« 
r.  Howland,  9  Mass.  314,  «  Am.  Dec.  71)  ; 
and  he  will  be  liable  aa  for  a  loan  to  himself 
where  the  note  was  made  for  hia  accommoda- 


10  Atl.  650). 

A  Joint  maker  may  make  Umaetf  an  Ix- 
doraei  and  remain  liable  aa  such  after  being 
discharged  as  a  joint  maker.  Oneida  County 
Bank  v.  Lewis,  23  Miac.  (N.  Y.)  34,  51  N.  Y. 
Suppl.  B2S. 

28.  Flnlt?  e.  Green,  B6  111.  S3S. 

Tlie  Uabtuty  of  an  indoiaer  of  a  note  la 
not  enlarged  to  that  of  a  maker  by  the  facts 
tbat  the  note  in  controversy  is  a  renewal  of 
one  which  bad  been  discounted  for  the  beneQt 
of  the  indorser  and  that  he  received  the  money 
(Newberry  p.  Trowbridge,  13  Mich,  263), 
especially  .where  he  indorsed  for  the  accom- 
modation of  the  makers  and  received  the  pro- 
ceeds aa  a  payment  from  them  of  moneys  due 
to  him  and  credit«d  by  him  to  them  (John- 
son C  Zeckendorf,   (Ariz.  1886)    12  Pac.  65). 

29.  HcEntire  v.  Darley,  15  Mo.  App. 
583. 

30.  Elehelberger  v.  Pike,  22  La,  Ann.  142; 
Wiggin  V.   Flower,   6   Rob:    (La.)    406;   Bag- 

Stt  f.  Rightor,  4  Rob,  (La.)  18;  Town  O. 
organ,  2  La.  112,  20  Am,  Dec  299;  Breed- 
love  p.  Fletcher.  7  Mart,  (L«.)  624;  DeiU  r, 
Corwin,  35  Mo.  376 ;  BosB  n.  Jooea,  22  Wall. 
(U.  S.)  578,  22  L.  ed.  730,  See  also  Arm- 
strong r.  Harahman,  61  Ind.  52,  23  Am.  Rep. 
685,  holding  that  the  indorser  is  not  a  surety, 
even  where  the  not«  was  signed  jointly  by  a 
principal  and  a  surety,  with  the  payee's  name 
in  blank,  and  the  blank  was  filled  after  in- 
dorsement with  the  indorser's  name  as  payee. 
The  accommodation  indorser's  liabUity  to 
the  holder  is  the  same  as  that  of  an  indorser 
for  value.  Connely  r.  Bourg,  16  La.  Ann,  106, 
79  Am.  Dec.  58S.  But  under  the  Georgia  atat- 
ote,  which  makes  accommodation  indorsera 
sureties,  the  indorser  is  not  a  surety,  where 
he  indorsed  for  valuable  consideration  with 
the  words,  "  I  hereby  transfer,  assign  and  in- 
dorse."    Smith  v.  Brooka,  09  Qa.  S56. 


"Surety"  addfd  to  the  indorser'a  tlfiui- 
tnie  does  not  divest  his  character  of  indorser, 
and  leaves,  him  liable  only  on  demand  and 
notice,  and  in  the  order  of  the  several  suc- 
cessive indorsements.  Bradford  v.  Carej,  5- 
Barb.  (N.  Y.)  461.  But  where  an  accom- 
modation indorser,  before  maturity  of  the 
note,  joiaa  with  tbe  maker  and  holder  in  an 
act  postponing  payment,  by  which  he  binds 
himaelf  for  the  note  as  "  indorser  or  security," 
and  it  does  not  appear  from  the  terms  of  the 
agreement  tbat  any  change  was  to  be  made 
in  the  obligations  of  the  debtors  adversely  to 
the  creditor,  the  use  of  the  words  "  indorser 
or  security "  will  not  affect  the  indorser'* 
obligations  and  change  them  into  those  of  a. 
mere  aurety,  Thompson  v.  Kelso,  3  la..  Ann- 
677. 

In  Alabama,  an  indoraer  is  not  a  surety, 
within  the  statute  for  the  relief  of  suretiea 

S'  notice  on  their  part  to  sue  the  princi{ial, 
though  he  indorsed  for  the  accommodation 
of  the  maker.    Bates  i;.  Mobile  Branch  Bank^ 

2  Ala.  689. 

In  Arkanau  an  indoraer  is  not  a  surety, 
within  the  meaning  of  the  statute  allowing 
the  surety  to  recover  indemnity  from  his  prin- 
cipal by  attachment.  Rice  v.  Dorrian,  67  Ark. 
541,  22  S.  W.  213.  Nor  by  virtue  of  the  sUt- 
uto  discharging  persons  "  bound  as  security," 
if  the  principal  debtor  be  not  prosecuted  on 
written  request  of  the  surety.  Rosa  v.  Jones, 
22  Wall.  (U.  S.)  676,  22  L.  ed.  730. 

In  Kentucky  an  indorser  is  not  a  surety 
by  the  statute  making  him  liable  as  assignor 
only  on  prosecution  of  the  principal.  Wil- 
liams P.  Obet,  12  Bush   (Ky.)  266, 

31.  In  Georgia  an  "  accommodation  in- 
dorser is  considered  merely  ob  a  surety  "  (Ga. 
Code,  i  2069)  and  entitled  to  contribution 
against  similar  cosureties.  Hull  v.  Myers,  W 
Ga.  674,  16  S.  £.  653. 

In  Kanaaa  an  indorser  ia  prima  fatie  a. 
aurety  for  the  maker.  HorviDe  V.  Northrup, 
14  Kan.  43e. 

In  Loulsicna  an  indorser  may  be  held  aa  a 
surety  on  proof  of  such  intention.  Thielman 
V.  Gueble,  32  La.  Ann.  260,  36  Am.  Rep.  267. 

In  North  Carolina  an  indorser  is  liable  aa 
surety,  under  N.  C.  Code,  i  50,  "  unless  it  be 
otherwise  ezpTcssed  therein."  Salisbury  First 
Nat.  Bank  f,  Swink,  129  N.  C.'255,  39  S.  E. 
962  (where  he  indorsed  "for"  the  maker); 
Davidson  r.  Powell,  lU  N.  C.  575,  IB  8.  E- 
601 ;  Ingersoll  v.  Long,  20  N.  C.  436.  Thia  ia 
true  aa  to  ail  holders.  Garrett  V.  Reeves,  12& 
N.  C.  629,  34  S.  £.  636. 

An  accommodation  indoiaer  is  deemed,  in. 
some  states,  a  surety  for  the  maker.  Hunt 
V.  Armstrong,  5  B.  Mon.  (Ky.)  390;  John- 
son V.  Downs,  3  La.  Ann.  580;  McGuire  r. 
Boaworth,  1  La.  Ann.  248;  Dwight  t>.  Linton, 

3  Rob.   (Ia.)  67;  Findlay  v.  V.  S.  Bank,  2 
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the  accepter,  nnless  he  indoreea  for  honor  or  for  accommodaHon  of  the  drawer." 
On  the  other  hand  one  may  even  indorse  as  anrety  for  the  drawee,  and  he  will  be 
liable  in  anch  case,  notwithstandiiu;  the  neceaeity  for  circuity  of  action." 

(b)  Where  Iiidorsed  After  Maturity.  Snbject  to  due  presentment"  and 
notice  of  dishonor"  one  wno  indorses  paper  after  maturity  is  liable  on  it  as  an 
indorser  to  his  immediate  indorsee"  ana  to  Bubsequent  holders."  His  contract 
does  not  amount  to  a  guaranty,"  but  where  an  indorser  takes  up  the  note  at 
maturity  and  reissnes  it  with  his  indorsement  uncanceled  he  is  liable  as  the  maker 
of  a  new  note." 

(o)  Wh&re  P(^er  2^on-Negoti^le  —  (1)  Is  Gbmkbau  It  would  seem  that  a 
party  indorsioK  &  non-negotiable  note  cannot  bat  intend  to  make  himself  liable 
in  some  capacity,**  but  although  there  has  long  been  a  disposition  in  some  courts 
to  hold  such  an  indorser  beyond  the  responsibility  of  an  assignor  of  otlier 
choees  in  action,"  the  courts  are  not  agreed  as  to  the  exact  extent  of  his  liability. 
Some  cases  hold  that  as  between  the  payee  and  his  immediate  indorsee  tlJe 
same  liability  is  created  as  by  the  indorsement  of  a  negotiable  instrament;" 
others  liken  his  position  to  that  of  a  surety  agunst  whom  the  note  is  collectable, 


McLean  (U.  S.)  44,  9  Fed.  Cas.  No.  4,791.  So 
where  a  partner  made  a  note  payable  to  his 
firm,  indorsed  it  in  the  flrm-name,  and  deliv- 
ered it  to  the  BHsignee,  the  concluaion  is  war- 
ranted that  the  flrm  was  to  be  made  surety. 
Tevi«  V.  Xevis,  24  Mo.  G36. 

32.  But  if  a  bill  is  accepted  after,  and  on 
the  faith  of,  the  indorsement  and  is  pud  at 
maturity  by  the  accepter,  the  drawer  and  in- 
dorser may  be  liable  to  biro  jointly.  Boas  V. 
SaulBbury,  62  Ga.  37». 

33.  Wilkinson  v.  Unwin,  7  Q.  B.  D.  636, 
60  L.  J.  Q.  B.  338,  46  L.  T.  Rep.  N.  S.  123, 
29  Wkly.  Rep.  468. 

It  ia  not  uiconBiBtent  with  the  natnis  of 
an  Indorsement  that  the  indorser  should 
thereby  be  liable  as  surety  to  the  drawer  for 
payment  by  the  accepter,  and  it  will  be  so 
construed  when  the  circumstances  warrant  it. 
Shelmerdine  \>.  DulTy,  4  Mart.  N.  S.  {la..) 
34.  But  an  indorser  is  not  chargeable  at 
surety  because  his  name  was  used  as  payee 
and  indorser  for  the  drawee's  accommoda- 
tion, although  both  drawer  and  indorser  sup- 
posed that  by  the  indorsement  he  would  be- 
come surety  for  the  drawee.  Phelps  v.  Gar- 
row,  8  Paige   (N.  Y.)   322,  35  Am.  Dec  688. 

34.  See  infra,  X,  A,  1,  a,  (iv) . 

30.  See  infra,  Xin,  B,  2,  h,  (i),  (n). 

36.  /IlinoM.— Walters  v.  Witherell,  43  III.- 
3S3. 

JTew  York. —  Britt  v.  Iftwson,  IB  Hon 
(N.  Y.)   123. 

Ohto.— Bassenhorst  c.  Wllby,  45  Ohio  St. 
333,  13  N.  E.  75. 

South  Carolina. —  Allwood  v.  Haeeldon,  2 
Bailey  (S.  C.)  467,  although  Utt  indorsed 
note  was  payable  to  bearer. 

Vermont. —  Nash  v.  Harrington,  2  Aik. 
(Vt.)   9,  16  Am.  Dec.  673. 

37.  Leavitt  e.  Putnam,  3  N.  Y.  494,  63 
Am.  Dec.  322  [reversing  1  Sandf.  (N.  Y.) 
199]. 

Wkeie  the  owner  and  holder  of  a  piomls- 
S017  note  after  maturity  sells  and  indoisea 
the  note,  signing-  his  name  after  that  of  the 
original  payee,  he  is  an  indorser  and  not  a 
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joint  maker.  Lank  f.  Morrison,  44  "Kmo.  5M. 
24  Pac.  IIOQ. 

38.  Koquest  c.  Pickett,  20  La.  Ann.  54S; 
McCall  c.  Witkouski,  16  La.  Ann.  179. 

This  Is  true,  although  ths  acts  was  is- 
doned  specially,  was  retained  by  the  indorser 
for  safe-kaeping,  and  was  supposed  by  the  in- 
doisee  to  be  a  guaranty.  Shelby  c.  Judd,  U 
Kan.   161. 

If  indorsed  in  blank  it  cannot  be  HM 
with  a  guaranty.  Claws<m  v.  Gustin,  3 
N.  J.  L.  964. 

38.  Ward  v.  Allen,  2  Mete  (Mass.)  S3,  aj 
Am.  Dec  387.  And  without  further  notice  of 
dishonor  by  the  original  maker.  8t  Jolm  r. 
Roberts,  31  N.  Y.  441,  88  Am.  Dec.  287. 

If  he  simply  dellrers  It  to  one  who  id- 
Tsnces  the  money  to  take  it  np  in  the  handi 
of  a  pledgee  by  indorsement  from  him,  hold- 
ing it  at  its  maturity,  liis  liability  mi  IbF 
original  indorsement  will  continue.  Scott  r- 
Eokomo  First  Nat.  Bank,  71  Ind.  445. 

Where  the  payee  and  Indorser  of  a  bin  of 
ezchanie  reiaina  posseaaion  of  it  after  it  hid 
matured  and  been  dishonored  and  reiuuee  it, 
the  nature  and  extent  of  hie  contract  is  * 
question  of  fact,  dependent  ou  the  agreement 
made  with  his  trauaferee,  to  be  aacertaincd 
by  the  jury.  Montgomery,  etc,  R.  Co.  r. 
Trebles,  44  Ala.  255.  So  if  one  knowii^lT 
indorses  a  note  after  payment  he  binds  him- 
self and  is  liable  for  the  amount  of  the  note 
to  the  indorsee.  Mabry  t).  Matheny,  10  Sm, 
A  M.   (Miss.)  323,  48  Am.  Dec  753. 

40.  Heifer  c.  Alden,  3  Minn.  832,  Z3(i. 

41.  San  Diego  First  Nat.  Bank  r.  Falliei- 
han,  94  Gal.  141,  29  Pac  866. 

43.  Haber  p.  Brown,  101  Cal.  445,  35  Pw. 
1035;  Son  Di^o  First  Nat  Bank  r.  Fstktn- 
han,  94  Cal.  141,  29  Pac  S66.  See  ilea  Co- 
lumbus Nat.  Bank  e.  Leonard,  91  Ga.  SOS.  IS 
S.  E.  32;  Whit*  t>.  Low,  7  Barb.  (N.  Y.)  »». 
the  latter  case  holding  that  where  parties 
whose  names  are  on  the  back  of  a  note  not 
negotiable  can  be  treated  as  indorsen,  the 
holder  haa  no  option  to  proceed  against  Ukb 
eitlier  aa  indoniers  or  guaranton. 
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pmrided  dne  diligence  is  exerciaed  in  proceeding  against  the  maker  ;^  others 
hold  that  mch  an  indorsement  is  equivalent  to  the  making  of  a  new  note  and  is  a 
direct,  positive,  and  nnconditional  undertaking  on  the  part  of  the  indoreer  to  pay 
the  indorsee ;  ^  while  still  others  define  his  liability  as  that  of  an  osEignor^  and 
refnse  to  increase  his  liability  by  anj  implication  whatever.**  All  agree,  how- 
ever, that  he  may  become  liable  as  aa  indorser  by  ezpreBsing  snch  intent  in  his 
indorsement." 

(2)  To  Kbicots  iNDOBaxsa.  As  a  mle,  however,  the  liabilities  which  the 
coart  hold  to  have  been  created  by  an  indoreement  of  a  non-negotiable  instrn- 
ment  are  limited  to  the  immediate  indorsee  and  do  not  extend  to  snbseqnent 
iiolders." 


43.  Cutl«  t>.  Candee,  16  Conn.  223;  Per- 
kins r.  Catlin,  11  Conn.  213,  20  Am.  Dec.  2B2; 
Prentiu  r.  Danielson,  6  Conn.  ITS,  13  Am, 
See.  B2;  Huntington  ».  Harvey,  4  Conn.  124; 
Parlcer  c.  Riddle,  11  Ohio  102  (where  the 
court  uid  that  the   indorsement  of  a   note, 


eollateral,  and  that  payment  must  be  de- 
nuuided,  and  notice  given  to  the  indorser,  aa 
upon  negotiable  paper)  ;  AldiB  e.  Johnson,  1 
Tt.  136. 

44.  /oioa. —  Billingham  t>.  Biyan,  10  Iowa 
317;  Peddicord  c.  Whittam,  9  Iowa  471;  HaU 
r.  Monohan,  6  Iowa  216,  71  Am.  Dec  404; 
Wilson  r.  Ralpli,  3  Iowa  450;  Long  v.  Smyser, 
3  Iowa  266. 

.V«o  r<»*.— Cromwell  P.  Hewitt,  40  N.  Y. 
491, 100  Am.  Dec  527 ;  Seymour  c.  Van  Slyck, 
8  Wend.  |N.  Y.)  403;  Herrick  V.  Carman,  12 
Johns.  (N.  V.)   169. 

A'wffc  CoroiirKt. —  See  Sutton  v.  Owen,  65 
N.  C.  123,  where  it  is  held  that  he  ia  liable 
as  a  guarairtor  although  entitled  to  notice. 

PemuyliMinia. —  Leidy  c.  Tammany,  Q  Watta 
4 Pa.)   363. 

yHttsotmn. — Gorman  c.  Ket«hmn,  33  Wia. 
427,  where  such  a  party  is  held  aa  an  original 


Gn^Ion^. — Smallwood  p.  Vernon,  1  Str.  478.' 

See  7  Cent  Dig.  tit.  "Bills  and  Notes," 
1738. 

4S.  KanM». —  South  Bend  Iron- Works  v. 
Paddock,  37  Kan.  610,  16  Pac.  S74. 

£ent«o%. —  Campbell  c.  Farmers'  Bank,  10 
Bush  (Ky.)  152;  Edgewood  DisUIling  Co.  c. 
Nowland,  19  Ky.  L.  Rep.  1740,  44  8.  W. 
364. 

Jf  jchtfon. —  Barger  c.  Famham,  ( Mich. 
1602)  go  N.  W.  281;  Steers  e.  Trebilcock,  108 
Mich.  464,  66  N.  W.  342 ;  Port  Huron  First 
Nat.  Bank  v.  Carson,  60  Mich.  432,  27  N.  W. 
5Sfl;  Story  p.  Lamb,  52  Mich.  525,  18  N.  W. 
248. 

Jfi'nouH. —  Trenton  First  Nat.  Bank  V. 
Gay,  71  Mo.  627;  Samstag  v.  Conley,  84  Mo. 
476;  Rieketson  f.  Wood,  10  Mo.  547. 

Pennayldinta. —  While  it  is  true  that  in 
Leldy  v.  Tammany,  9  Watta  (Pa.)  353,  the 
court  said  that  such  an  indorsement  was  the 
making  of  a  new  note,  this  decision  is  oom- 
mented  upon  and  the  true  point  in  issue  In 
that  caae  enlained  in  Raymond  v.  Middle- 
ton,  20  Pa.  St.  629,  and  the  proposition  laid 
down  from  a  review  of  the  autlwritisa  aptm 


the  subject  that  the  true  rule  seemed  to  be 
that  a  holder  was  permitted  to  recover  from 
the  indorser  when  he  might  have  reoovered 
as  well  on  the  common  counts  as  on  the 
special  contract  of  indorsement;  and  several 
Pennsylvania  eases  seem  to  hold  that  the  in- 
dorser of  such  paper  is  not  liable  on  his  in- 
dorsement aa  such.  FreTall  v.  Fitch,  5 
Whart.  (Pa.)  325,  34  Am.  Dec.  658;  Gray  n, 
Donahoe,  4  WatU  (Pa.)  400.  Bee  also  Wright 
V.  Bart,  44  Pa.  St.  454. 

Jihode  Itland. —  See  American  Nat.  Bank  c. 
Sprague,  14  R.  I.  410. 

Botith  Carolina. —  "" 
(S.  C.)   12;  PraU  v 
664. 

Tetmeuae. —  The  indorser  of  a  non-nego- 
tiable instrument  is  not  liable  to  a  holder  un- 
less he  specially  contracts  to  pay,  or  for  fraud 
in  the  transfer,  and  in  these  cases  the  in- 
dorser must  resort  to  a  special  action  for  the 
consideration  (Simpson  v.  Monlden,  3  Coldw. 
(Tenn.)  429;  Kirkpatrick  v.  McCuUough,  3 
Humphr.  (Tenn.)  171,  30  Am.  Dec.  158),  the 
liability  in  such  case  not  being  upon  the  in- 
dorsement but  upon  the  agreement  of  the  par- 
ties of  which  the  signature  is  evidence 
(Wbiteman  v.  Childress,  6  Eumphr.  (Tenn.) 
303). 

England.—  See  Plimley  p.  Westley,  2  Bing. 
N.  Caa.  249,  1  Hodges  324,  6  L.  J.  C.  P.  61, 

2  Scott  423,  26  E.  C.  L.  623, 

See  7  Cent.  Dig.  tit  "  Bills  and  Notes," 
I  738. 

46.  Pratt  v.  Thomas,  2  Hill  (S.  C.)  654; 
Whiteman  d.  Childress,  8  Humphr.  (Tenn.) 
303. 

47.  Force  p.  Craig,  7  N.  J.  L.  272 ;  Kline 
c.  Keiser,  87  Pa.  St  4B5  (wliere  the  indorse- 
ment of  a  non -negotiable  instrument  was 
made  "without  recourse")  ;  Wilson  o.  Mul- 
len, 3McCard  (S.  C.)  236. 

Where  the  payee  of  a  note  not  negotiable 
Indorses  it,  intending  to  become  surety  for 
the  maker,  he  may  be  declared  againnt  ns  an 
original  promisor,  iiweetser  P.  French,  13 
Mete.  (Mass.)  202;  Josselyn  t'.  Ames,  3  Mass. 
274. 

48.  Kendall  p.  Parker,  103  Cal.  319.  37 
Pac.  401,  42  Am.  St  Rep.  117  ;  Jonea  c.  Wood. 

3  A.  K.  Marsh.  (Ky.)  162;  Raymond  p.  Mid- 
dleton,  29  Pa.  St.  529;  Kirkpatrick  v.  Mc- 
CuUough, 3  Humphr.  (Tenn.)  171,  39  Am. 
Dec.  168.  Compare  Cod  wise  P.  Oleason,  3 
Day  (Conn.)   12,  6  Fed.  Cas.  No.  2,939. 

[YI.0.1,a.(i),(c).(2)] 
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(n)  ScccEssivs  LiAmtiTT—{i)  In  OeTieral.  As  &  rcle*  the  liability  of 
indorsere  of  conimercial  paper  is  in  the  order  iii  which  their  tiaioeB  appear  on  the 
})aper'''and  the  portion  of  the  names  is  notice  to  parchasers  of  the  respeetive 
rights  and  liabilities  of  the  parties."  Aa  to  a  remote  holder,  Baccessive  iDOonen 
are  liable  severaJly  and  not  lointly,'* 

(b)  Where  There  Are  AccomanodaHon  Parties.  Even  between  themBelres 
snccessive  accommodation  indorsers  are  liable  to  one  another  in  the  order  in 
which  their  names  appear.°*  There  is  no  contribntion  between  sacceasire  accom- 
modation indorsers  in  the  abseoce  of  special  agreement;**  and  only  an  express 


46.  Paj'M  fiist  indorKT. — It  beiiijf  ueeee- 
sar;  for  the  payee  to  indorse  the  note  in  order 
to  make  it  negotiable,  he  must  be  treated  u 
first  indoner,  without  n^rd  to  the  time  of 
his  indorsement  or  the  position  of  Uh  mune  on 
the  note  (Cogsvell  t>.  Harden,  5  Or^.  22), 
although,  through  inadvertence,  plaintiff's 
name  appears  on  the  note  as  the  flrst  indoraer 
(Slack  B.  Kirk,  S7  Pa.  St.  380,  S  Am.  Rep. 
43S). 

50.  Georgia. —  Camp  V.  Simmons,  62  O*. 
73. 

Iowa. —  Preston  t>.  Gould,  U  Iowa  44,  IB 
N.  W.  834. 

Kentttckg. —  Scott  o.  Doneghy,  17  B.  Mon. 
(Ky.)  32 1 ;  Poignard  v.  Vernon,  1  T.  B.  Uon. 
(Ky.)  46. 

Louisiana. —  Syme  c.  Brown,  19  La.  Ann. 
147 ;  Enox  V.  Dixon,  4  La.  4B6,  23  Am.  Dee. 
488 j  Stone  e.  Vincent,  6  Mart.  N.  S.  (La.) 
617. 

Maryland.— Rhinehait  d.  Schall,  69  Hd. 
352,  16  Atl.  126;  Watkine  v.  Worthington,  2 
Bland  (Md.)  609. 

Uichigaa. —  Brewer  V.  Boyntoa,  71  Hicb. 
254,  39  N.  W.  49. 

Tennegwe. —  McNeill  v.  Elam,  Peck  (Tenn.) 
268. 

Texas. —  Williams  o.  Merchants'  Bank,  67, 
TeT.  fl06,  4  S.  W.  163. 

West  Virginia. —  Quarrier  v.  Qoarrler,  36 
W.  Va.  310,   15   S.  E.   154,  a  non-negotiable 

Altbongb  tbe  fint  indoraer  may  have  acta* 
ally  signed  after,  bat  above,  the  tecond,  this 

is  true.  Bradford  o.  Martin,  3  Sondl. 
(N.  Y.)  647;  Comparree  p.  Brockway,  11 
Humphr.  (Tenn.)  365.  Bee  also  Sweet  v. 
Woodin,  72  Mich.  393,  40  N.  W.  471. 

Renewal  in  difierent  older. —  Indorsers  are 
liable  in  successive  order  even  upon  a  note 
token  in  renewal  of  another,  on  which  their 
names  appear  in  reversed  order  (Pomeroy 
V.  Clark,  1  MacArthur  (D.  C.)  606;  Hacket 
V.  Lenarea,  18  La.  Ann.  204;  Palmer  v.  Field, 
78  Hun  (N.  Y.)  229,  27  N.  Y.  Suppl.  738,  59 
N.  Y.  St.  123)  and  although  both  of  them 
were  accommodation  indorsers  on  the  original 
note  as  well  as  on  the  renewal  (Pomeroy  v. 
Clark,  1  MacArthur  (D.  C.)  806). 

Bl.  Bogue  V.  Melick,  25  III.  91. 

fi2.  Syme  D.  Brown,  19  La.  Ann.  147; 
Bradford  v.  Corey,  5  Barb.    (N.  Y.)   461. 

SS.  Alabama. —  Moody  v.  Findley,  43  Ala. 
167;  Brahan  v.  Ragland,  3  Stew.   (Ala.)  247. 

District   of   Columbia. —  Middleton   e.   Mc- 
Cart«e,  2  Mackt^  (D.  C.)   420;  Pomeroy  p. 
Clark,  1  MacArthur  (D.  C.)  006. 
[VI,  a.  1,  a,  (n),  (1)] 


Georgia. —  Stilea  r.  Eastman,  1  Q*.  2D5. 
But  see  Hull  e.  Myera,  90  Oa.  674,  16  S.  E. 
653  [following  Freeman  v.  CJherry,  46  (3a.  14]. 

7ndiana.— Wilson  v.  Btoaton,  6  Blaekf. 
(Ind.)  507. 

Kentucky. —  Cmtcher  v.  OtRnmonwealtli 
Bank,  4  Litt.  (Ky.)  436;  Hixon  v.  Beed.  2 
Litt.   (Ky.)    174. 

Ziouifiona. —  Oasquet  c.  Oak^,  IS  !«.  G37f 
Stone  V.  Vincent,  6  Mart.  N.  8.  (1^)  SI7; 
BulUrd  V.  Wilson,  6  Mart  N.  S.  (Ia.)  1S<. 

Jfa*ne.—  WesMtt  f>.  Stevens,  85  Me.  325,  27 
Atl.  146;  Coolidn  p.  Wiggin,  62  Me.  568. 

Uofyland. —  Clarice  v.  Earria,  3  Hair.  &  J. 
(Md.)   187. 

Ma»»aclMu«tU. —  Sliaw  v.  Knox,  SS  llsM. 
214;  Woodward  v.  Severance,  7  Allen  (Mast.) 
340.  See  also  Lewis  c.  Monahan,  173  Hu*. 
122,  63  N.  E.  ISO. 

Uiohigan. —  McQurk  V.  Huggett,  66  MiA. 
187,  22  N.  W.  308. 

yete  York.—  Kelly  v.  Bunwughs,  102  N.  T. 
93,  e  N.  E.  109;  Keeler  v.  BsrUne,  12  Wend. 
(N,  Y.)   110. 

Pennaytvania.^VioH  v.  Hostetter,  182  P». 
St.  292.  37  Atl.  088;  Youngs  v.  Ball,  9  WstU 
(Pa.)   130. 

South  Carolina. —  Aiken  v.  Barkley,  2 
Speers   (B.  C.)   747,  42  Am.  Dec.  397. 

Tennesaee. —  Marr  v.  Johnson,  9  Yerg. 
(Tenn.)   1. 

Fermont.— Martin  c.  Marshall,  00  Vt  321, 
13  AU.  420. 

Tirpinia. —  U.  S.  Bank  e.  Beinw,  1  Gratt. 
(Va.)  234,  42  Am.  Dec.  661. 

Wett  Virfftnia.—  Willis  p.  Willis,  42  W.  Va. 
522,  26  S.  E.  BIS. 

United  jSfatB«.— McDonald  v.  Uagmder,  3 
Pet.  (U.  S.)  470,  7  L.  ed.  744  [rmentits  S 
Cronch  C.  C.  (U.  S.)  298,  16  Fed.  Caa.  No. 
8,761]. 

Contra,  Atwater  p.  Farthing,  118  N.  C.  388, 
24  S.  E.  738;  Richards  v.  Simms,  18  N.  a 
48;  Daniel  v.  McRae,  Q  N.  C.  690.  11  An. 
Dec.  7B7 ;  Douglas  v.  Waddle,  1  Ohio  413,  IS 
Am.  Dee.  630. 

See  7  Cent,  Dig.  tit  "  Bills  and  Nota." 
I  616. 

To  entitle  one  accommodation  indoiMi, 
paying  tbe  note  to  contribntian  from  an- 
other, the  payment  must  be  one  that  he  would 
have  been  obliged  to  make.  Maehado  c.  Fer- 
nandcE,  74  Ca],  362.  10  Pac.  IB. 

54.  Alabama. —  Montgomeiy  First  Niit. 
Bank  v.  Dawson,  78  Ala.  67 ;  Aberwombie  r. 
Ckinner,  10  Ala.  293;  Ebodcs  v.  Sberrod,  > 
Ala.  63;  Spenee  r.  Barclay,  8  Ala.  581;  Si*- 
rod  c.  Rhodaa.  6  Ala.  083. 
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uFreement  can  render  them  liable  to  one  another  as  cosareties."  One  who  rigns 
«B  Burety  for  the  maker  of  a  note  will  be  liable  before  one  who  indorses  it  for  the 
maker's  accommodation;"  and  an  accommodation  maker  is  liable  to  the  accom- 
modation indorser,  where  both  signed  the  note  for  tlie  accommodation  of  a  third 
persoD,"  nnlese  a  cosnretyship  was  Bpeciallv  agreed  upon."  80  the  accommoda- 
tion accepter  is  liable  to  the  accommodation  indorser"*  and  the  accommodation 
drawer  to  the  indorsor." 

b.  Where  Transferred  by  DellTerr.  Where  a  note  parable  to  bearer  is  trans- 
ferred by  deliverj  the  transferrer  is  no  longer  a  party  to  it  and  is  not  liable  on 
the  iostmrnent.*'    A  transfer  by  delivery  will  amonnt  to  an  indorsement,  howerer, 


CiMHMtiMit. —  EinolineT 

Conn.  77. 


Cooklin,    40 

-  Kboz  c.  Dixon,  4  L*.  406,  23 
Am.  Dee.  488. 

Ifaina.-- Weecott  v.  Stevens,  Sfi  Me.  32fi, 
ST  Att.  146;  Coolidge  t.  Wigsin,  02  Me.  668. 

Ifaryldnd.— Bhinehftrt  v.  SchftU,  69  Md. 
39E,  ISAtl.  126;  Wood  t>.  Bepold,  3  Earr.  ft  J. 
(Hd.)   12S. 

Matadhutett*. —  Uoore  v.  Ciuhlnif,  1S2 
Mua.  5M,  as  N.  E.  177,  44  Am.  St.  Rep.  393; 
Woodwud  V.  Severknee,  7  Allen  (Mass.)  340. 

Uiekigatt. —  H&rrah  t>.  Doliert;f,  111  Mich. 
175,  69  N.  W.  242;  McGork  v.  Huggett,  fi6 
Uieh.  1B7,  22  K.  W.  308. 

V tMottri.— Stillwdl  v.  How,  46  Mo.  ffSS; 
McXeillf  D.  Patchin,  23  Mo.  40,  66  Am.  Dec. 
«51 ;  Drahe  v.  Christj,  10  Mo.  App.  666. 

y«tD  York. —  Egbert  v.  Hanson,  S4  Misc. 
4N,  Y.)  596,  70  N.  Y.  Suppl.  883. 

Virginia.—  U.  B.  Bank  e.  Beime,  1  Qratt 
<Va.)   234,  42  Am.  Dec.  561. 

i;ni(«l  Stofea.— McCartj  O.  Boots,  21  How. 
<U,  S.)  432,  16  L.  ed.  162. 

Etigiand. —  Maedonald  v.  Whitfield,  8  App. 
as.  733,  62  L.  J.  P.  C.  70,  49  L.  T.  Rep.  N.  S. 
460. 

Su  7  C«ut.  Dig.  tit.  "BUU  and  Notes," 

i  eiG. 

A  judgment  ncoTered  againat  both  is  not 
conclusive  evidence  of  their  relation  to  one 
another.  Crompton  v.  Spencer,  20  R.  I.  330, 
38  At).  1002. 

S6.  Kirschner  v.  Conklln,  40  Conn.  77; 
StUlwell  e.  How,  40  Mo.  689 ;  McCune  v.  Belt, 
45  Mo.  174;  McEntire  ■>.  Darlev,  IS  Mo.  App. 
683 ;  Hogiie  c.  Davis,  8  Gratt.  ( Va. }  4 ;  Farm- 
Art'  Bank  t>.  Vanmeter,  4  Rand.  (Va.)  G63; 
McCarty  v.  Roots,  21  How.  (U.  S.)  432,  IB 
L.  ed.  102;  McDonald  v.  Magruder,  3  Pet. 
(U.  8.)  470,  7  1*  ed.  744. 

It  la  anffident  if  they  agreed  among  them- 
iwItss  that  each  would  be  anrety  it  the  otbers 
-o'ould  (Brady  v.  Reynolds,  13  Cal.  31;  Logan 
r.  Ogden,  101  Tenn.  392,  47  S.  W.  489),  that 
each  would  indorse  if  the  other  would  (Arm- 
strong r.  Cook,  30  Tnd.  22),  that  each  would 
indorse  if  the  others  would,  nothing  being 
said  aixiut  the  order  of  indorsement,  or  preee- 
deneo  of  liability  (Hagerthy  c.  Phillips,  83 
He.  336,  22  Atl.  223),  or  that  their  indorse- 
ment should  be  joint  and  not  several,  and 
that  on  payment  by  either  of  the  whole 
amount  toe  other  should  pay  his  equal  pro- 
portion (Smith  V.  Morrill,  64  Me.  48).  So 
where  two  indorse  a  note  payable  to  oaa  of 


them,  for  the  sole  purpose  and  with  the  ex- 
pteu  agreement  of  being  sureties  of  the 
maker,  with  equal  liabilities.  Dunn  f.  Wade, 
23  Mo.  207.  So  where,  in  pursuance  of  a 
resolution,  a  note  for  the  debt  of  a  corpora- 
tion was  signed  by  its  treasurer  and  indorsed 
by  its  directors.  Mlddleton  v,  McCartee,  2 
Macker  (D.  C.)  420.  So  a  previous  agree- 
ment between  indorsers  for  value  that  each 
should  receive  half  the  proceeds,  which  they 
did.  Galbrath  D.  Martin,  5  Humphr.  (Tenn.) 
GO.  And  tlieir  going  together  to  the  holder 
after  notice  of  dishonor  and  laying  each  one 
half  is  BUfQcient  evidence  of  such  agreement. 
Talcott  V.  Cogswell,  3  Day  (Conn.)   512. 

66.  Core  V.  Wilson,  40  Ind.  204. 

Sn  where  the  payee's  name  ia  left  blank 
by  the  surety  and  the  blank  filled  with  the 
name  of  the  accommodation  indorser.  Arm- 
strong V.  Harshman,  61  Ind.  62,  28  Am,  Rep. 
606. 

87.  Simons  c.-Hort,  3  Brev.   (S.  C.)  452. 

Aa  co-makei  for  the  accommodation  of  the 
Otliei  maker  he  cannot  call  upon  an  accom- 
modation indorser  for  contribution.  Hillegas 
v.  Stephenson,  76  Mo.  US,  42  Am.  Rep.  3U3; 
Dawson  r.  Pettway,  20  N.  C.  531. 

The  directors  of  a  corporation  executing  a 
note  as  makers  and  indorsers  for  its  use  are 
liable  to  contribution  aa  cosureties.  Slay- 
maker  (!.  Qundacker,  10  Serg.  ft  R.   (Pa.)  75. 

B8.  l«w  p.  Stewart,  3  Cranch  C.  C.  (U.  S.) 
411,  15  Fed.  Cas.  No.  8,130. 

An  oral  asreement  to  that  effect  cannot  be 
shown.  Kling  C.  Kehoe,  58  N.  J.  L.  62B,  33 
Atl.  946. 

B9.  Moody  v.  Findley,  43  Ala.  167 ;  Oomei 
V.  Lazarus,  16  N.  C.  206;  Qillespie  v.  Camp- 
bell, 39  Fed.  724,  6  L.  R.  A.  698  (altbou^ 
the  indoi^ers  knew  the  acceptance  to  be  with- 
out consideration). 

00.  Moody  V.  Findley,  43  Ala.  167;  Dunn 
e.  Sparks,  7  Ind.  490;  McCune  ti.  Belt,  46 
Mo.  174;  Bamet  c.  Young,  29  Ohio  St.  7. 

Bnt  they  will  be  coanietiee  if  the  bill  was 
executed  for  the  accommodation  of  the  ac- 
cepter and  with  the  understanding  that  they 
should  each  pay  one  half  if  the  accepter  failed 
to  pay  it  Edelen  v.  White,  6  Bush  (Ky.) 
408;  Denton  v.  Lytle,  4  Bush  (Ky.)  697. 

61.  Qeorgia, —  Crenshaw  t>.  Jackaon,  0  Ga. 
609,  60  Am.  Dec.  301. 

JHinota.— Roberts  v.  Haskell,  20  111.  SB. 

£entuofcy.— Butler  v.  Suddeth,  6  T.  B.  Mon. 
(Ky.)   641;  Triplett  v.  Holly,  4  Litt   (Ky.) 
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if  it  is  accompanied  with  a  promise  to  refund  the  amonnt  received,  if  the  note  is 
diahonored.'* 

e.  Wbere  TFanaferred  by  Assignment.  An  aeeignment  is  set  eqniraleiit  to 
an  indoreement^  by  tlie  law  merchaot  and  does  not  render  the  assignor  liable  as 
an  indorser  to  his  immediate  assignee**  or  to  Bubsequent  holders*  An  assi^- 
ment  withost  recourse  will  not  render  an  assignor  nable  who  was  not  otherwise 
50,  because  he  subsequently  indoreed  the  note  without  consideration  for  the  pur- 
pose of  enabling  the  assignee  to  bring  an  action  on  it  agunst  the  maker.**  Like 
an  indorser  without  recourse,  or  a  transferrer  by  delivery,  he  is  liable  only  on  hU 
implied  warranties  as  a  vendor  of  the  instrument.*'  An  asaignor  is  liable  only  as 
assignor  under  such  warranties,  even  though  the  a88k;nment  contains  a  gnaraiitj." 

2.  Implied  Warranties"  —  a.  In  Generml  —  (i)  Of  Title.    As  a  general  mis 


touuiana. —  Hartin  D.  McMuters,  14  Ia. 
420. 

TenneMM. —  Smyth  v.  Garden,  1  Sw»n 
fTenu.)   28. 

See  7  Cent.  Dig.  tit  "Bills  and  Notea," 
S4eB. 

So  of  A  non-negotiable  note. —  Taylor  v. ' 
Acr?,  8  Ala.  491. 

62.  Stone  v.  Smith,  30  Tex.  138,  94  Am. 
Dec.  299. 

63.  An  ttaaignoT  may  enlaige  hie  Uabilitj 
l>y  adding  the  words  "  with  recourse."  Kline 
c.  Keiser,  87  Fa.  St.  486. 

64.  .4rtarwa».— May  it.  Dyer,  67  Ark.  441, 
21  S.  W.  1064. 

C'lH^omia.— Keller  c.  Hidta,  22  Cal.  457, 
83  Am.  Dec.  78. 

Delaware. —  Pyle  v.  McMonagle.  2  Harr. 
(Del.)  488;  Wilmington,  etc..  Bank  v.  Hous- 
ton, 1  Harr.  (Del.)  225. 

/ndfana.— Bullitt  v.  Scribner,  I  Blackf. 
(Ind.)  14;  Bond  v.  HoUoway,  18  Ind.  App. 
251,  47  N.  E.  838. 

Kentucky. —  Johnson  v.  Welby,  2  B.  Mod. 
(Kj.)  122;  Traders  Deposit  Bank  v.  Chiles, 
14  Ky.  L.  Rep.  817. 

United  aiatea. —  De  Easa  f.  Roberts,  69 
Fed.  863. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
t  770. 

Tbe  assignment  of  a  aou-ucEotiable  note 
has  the  same  eScct.  Cochran  v.  Strong,  44 
Ua.  636;  BoyUn  v.  Dickeraon,  3  N.  J.  L.  24. 

In  Iowa  a  payee's  assignment  on  the  back 
of  the  note  of  "  all  my  right  and  title  "  binds 
him  as  an  indorser.  Sears  c.  LAntz,  47  lows 
G5S. 

An  aBdgnoi  promises  to  pay  the  assignee 
if  the  maker  is  unable  so  to  do.  Douthitt  v. 
Hudson,  4  Ala.  110;  Granuis  v.  Uiller,  1  Ala. 
471. 

66.  McCarty  c.  Rhea,  1  Blaekf.  (Ind.)  56; 
Mardis  v.  Tyler,  10  B.  Mon.   (Ky.)   376. 

The  last  assignee  of  a  note  is  entitled  to 
lecorei  of  a  prior  assignor  to  the  extent  that 
he  would  be  entitled  to  recover  of  bis  imme- 
diate assignor  (Turneys  f.  Hunt,  8  B.  Mon. 
(Ky.)  401),  he  bringing  suit  for  that  pur- 
pose in  the  name  of  the  intermediate  assignor 
(Mardis  v.  Tyler,  10  B.  Mon.   (Ky.)   376). 

Suit  in  equity. —  The  assignee  of  a  note 
may  maintain  a  suit  in  equity  against  a  re- 
mote assignor  but  a  suit  at  Ian  does  not  lie 
[VI,  8,  1,  b] 


in  such  case.     Dors^  v.  Hadlock,  7  Blaekf. 
(iDd.)   113. 

66.  Collier  v.  Mahan,  21  Ind.  110. 

67.  Implied  wananttes  see  infra,  VI,  C,  £. 

68.  Dent  D.  Ashley,  Hempat.  (U.  S.)  55,  7 
Fed.  Cas.  Ko.  3,809b.  "  Unless  in  writing  a 
different  purpose  be  expressed ;  or  tbe  note 
can  be  legally  placed  on  the  footing  of  a  bill 
of  exchange."  Kracht  v.  Obat,  14  Busb  iKy.l 
34.  So  with  the  addition:  "  If  Arthur  should 
not  be  good,  we  stand  good  for  him  and  n- 
gponsible,"  under  seal.  Cravens  c.  Eopson.  4 
Bibb  (Ky.)  286. 

But  where  an  assignment  of  a  note  am- 
tains  also  an  express  promise  that  it  shall  be 
paid  when  due,  an  action  will  lie  against  ibe 
assignor  without  suing  the  original  promiwr. 
Perkins  f>.  Perkins,  1  Root  (Conn.)  541. 

6B.  The  Negotiable  Instrnmenta  Lew,  e«- 
tion  115,  provides  that  "every  person  nego- 
tiating an  instrument  by  delivery  or  bj  t 
qualified  indorsement,  warrants:  1.  That  tbe 
instrument  is  genuine  and  in  all  respetti 
what  it  purports  to  be;  2.  That  he  has  i 
good  title  to  It;  3.  That  alt  prior  narti» 
had  capacity  to  contract;  4.  That  he  D«9  do 
knowledge  of  any  fact  which  would  imptir 
the  validity  of  the  instrument  or  render  it 
valueless.  But  when  the  negotiation  ia  by 
delivery  only,  the  warranty  extends  in  fsvor 
of  no  holder  other  than  the  immediate  trans- 
feree. The  provisions  of  subdivision  three  of 
this  section  do  not  apply  to  persons  negotiat- 
ing public  or  corporate  securities,  other  thso 
bills  and  notes."  Section  116  provides  that 
"  every  indorser  who  indorsea  without  quali- 
fication, warranta  to  all  subsequent  holders 
in  due  couree :  1.  The  matter  and  things  men- 
tioned in  subdivisions  one,  two  and  three  "i 
the  next  preceding  section;  and  2.  That  lite 
instrument  is  at  the  time  of  his  indorsemeDt 
valid  and  subsisting.  And,  in  addition,  be 
engages  that  on  due  presentment  it  shall  )» 
accepted  or  paid,  or  both,  as  the  case  msy  t"' 
according  to  its  tenor,  and  that  if  it  be  dis- 
honored, and  the  neceesaiy  proceedings  on  db- 
honor  be  duly  taken,  he  will  pay  the  amoiuit 
thereof  to  the  holder,  or  to  any  aubseqneot  in- 
dorser who  may  be  compelled  to  pay  it" 

The  Bills  of  Exchange  Act,  section  56,  pro- 
vides that  "  the  Indorser  of  a  bill  by  indoreing 
it  .  .  .  ia  precluded  from  denying  to  a  boldtr 
in  due  course  the  genuineness  and  regulsritr 
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the  tnmefer  of  a  bill  or  note  ia  held  to  imply  a  warranty  of  title  in  the 
transferrer.'* 

(n)  Of  ValidjtT.      The    transferrer    of    commercial    paper,   even   where 
'  "     '"    '-"        "  iree,"'"  warranta  the  validity  of  the  inetriiment.'*    Thus 

is  not  a1r«ad.T  paid  {Ma^a  v.  Calliion,  S 
Leigh  (V».)  230)  or  that  no  payments  hav« 
been  made  except  ae  indorsed  (Carroll  v.  No- 
dine,  (Oreg.  10021  60  Pac,  51)  ;  that  no  party 
has  been  discharged  by  the  indorser  himself 
(Hankeraon  t\  Emery,  37  Me.  IS)  ;  and  tbat 
the  bill  is  not  subject  to  set-ofT  (Ticonic  Bank 
V.  Smiley,  27  Me.  226,  46  Am.  Dec.  593).  So 
where  he  knows  that  the  instrument  is  of  no 
value  he  may  be  compelled  to  repay  the  con- 
sideration that  he  has  received  for  it  from  a 
bona  fide  purchaser  not  aware  of  the  facts 
(Dayton  V.  Tillotson,  39  Iowa  404;  Wataon  v. 
Cbesire,  18  Iowa  202,  87  Am.  Dec.  382)  and 
where  a  note  is  assigned  without  recourse  th« 
assignor  is  liable  for  fraudulent  representa- 
tions aa  to  the  solvency  of  the  maker  (Har- 
ton  c.  Scales,  Minor   (Ala.)   168). 

72.  Georgia. —  Persons  v.  Jones,  12  Oa. 
371,  68  Am.  Dec,  47fl;  McNeil  c.  Knott,  11 
Oa.  142;  McDougald  c.  Georgia  Cent.  Bank,  3 
Ga.  185  (holding  that  an  indorser  cannot  set 
up  that  the  bill  was  not  executed  in  the  man- 
ner required  by  the  charter  of  the  corpora- 

Indiana. —  Huston  p.  Centerville  First  Nat. 
Bank,  85  Ind.  21;  Willson  r.  Binford,  81  Ind. 
B8S;  Henderson  V.  Fox,  5  Ind.  486;  Howell  t>. 
Wilson,  2  Blackf.   (Ind,)   418. 

Iowa. —  Snyder  t,  Reno,  38  Iowa  329, 

Maine.—  Furgerson  v.  Staples,  82  Me.  169, 
1»  Atl,  158,  17  Am.  St.  Rep.  470, 

Ua*faohu«etta. —  Frescott  Nat.  Bank  V. 
Butler,  167  Mass,  548,  32  N.  E.  009  (holding 
that  an  indorser  cannot  set  up  that  the  note 
was  made  on  Sunday)  ;  Bowman  v.  Hiller, 
130  Mass.  153,  39  Am.  Rep.  442  (holding  that 
an  indorser  cannot  set  up  the  duress  of  the 
maker,  which  was  known  .to  him  at  the  time 
of  indorsing]  ;  Copp  v,  McDugall,  S  Mass.  1. 

Xtno  7orfc.— Shaw  P.  Cutwater,  77  Hun 
(N.  Y.)  87,  28  N.  Y.  Suppl.  312,  50  N.  Y.  St. 
S59.  See  also  Dalrymple  r.  Hillenbrand,  62 
N.  Y.  6,  20  Am.  Rep.  438  [affirming  2  Hun 
(N.  Y.)  488.  6  Thompa.  &  C.  (N.  Y.)  57], 
holding  that  an  indorser  cannot  set  up  that 
it  was  made  in  fraud  ot  creditors  under  the 
Bankruptcy  Act. 

Pennsylvania. —  Rapp  v.  National  Security 
Bank,  136  Pa.  St.  426,  20  Atl.  503. 

BoutK  Carolina. — Payne  v.  Trezevant,  2  Bay 
(S.  C.)   23. 

Texas. —  Houston  City  Bank  V.  Houston 
First  Nat.  Bank,  43  Tex.  203. 

Fermoni.— Thrall  C.  Newell,  19  Vt,  202,  47 
Am.  Dec.  682. 

Virginia.-^  lyone  v.  Miller,  6  Gratt,  (Vb.> 
427,  52  Am.  Dee.  129. 

Wisoonain. —  Lawton  t>.  Howe,  1 4  Wis.  241 ; 
Hurd  »,  Hall.  12  Wis.  112. 

United  States. —  Tompkins  o.  Little  Rocic, 
etc.,  R.  Co.,  16  Fed.  6 ;  Root  c.  Wallace,  4  Mc- 
Lean (O.  S.)  8,  19  Fed.  Cos.  No.  12,039. 

£nf  land,— Lake  v.  Hayes,   1  Atk.  281,  2S 


indorsed  "  without  recouree," 

in  all  respects  of  the  drawer's  signature  and 
lit  previous  Indorsements  j  Is  precluded  from 
denying  to  his  immediat«  or  a  subsequent  in- 
dorsee that  the  bill  was  at  the  time  of  his 
indorsement  a  valid  and  subsisting  bill,  and 
that  he  had  then  a  good  title  thereto. 

70.  Alabama. —  Baukhead  t>,  Owen,  60  Ala, 
457. 

Arkantaa. —  Smith  v.  Corege,  53  Ark.  295, 
14  S.  W.  83. 

California. —  Mills  «.  Barney,  22  Cal.  240. 

hovitiana. —  Michel  it.  Valentine,  10  Rob. 
(La.)  404. 

Maine. —  Furgerson  v.  Staples,  82  Me.  169, 
19  Atl.  168,  17  Am.  St.  Rep.  470. 

Maryland. —  See  Fisher  t>.  Rieman,  12  Md. 
407. 

Michigan. —  Fish  o.  Detroit  First  Nat. 
Bank,  42  Mich.  203,  3  N.  W.  849. 

Miitisiippi. —  Williams  v.  Tishomingo  Sav. 
Inst..  67  Miss.  633. 

A'eto  ForA:. —  Meriden  Nat.  Bank  e.  Oallau- 
det,  120  N.  Y.  298,  24  N.  E.  994,  30  N.  Y. 
St.  999;  Ledwich  v.  McKim,  63  N,  Y,  307, 

Ohio.— Cornwell  e.  Kinney,  1  Handy  (Ohio) 
4gfl,  12  Ohio  Dec,   (Reprint)  26E. 

West  Virginia. —  Merchants'  Nat.  Bank  v. 
Spates,  41  W.  Va.  27,  23  S.  B.  681,  56  Am. 
St.  Rep.  828. 

£nj7tam{.~  Lake  v.  Hayes,  1  Atk.  281,  26 
Eng.  Reprint  ISO;  Heylyn  c.  Adamson,  2 
Burr.  669,  2  Ld.  Ken.  370;  Ballingalls  v. 
Gloater,  3  East  481,  4  Esp.  268. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
1667, 

If  the  payee's  indoraement  Is  wantJiig,  one 
who  transfers  the  note  in  that  condition  by 
delivery  does  not  warrant  the  title  as  against 
the  payee.  Mills  v.  Porter,  2  Hun  (N.  Y.) 
524,  5  Thompa.  k  C.  (N,  Y,)   63. 

Without  iccourse, — In  the  absence  of  fraud 
the  words  "without  recourse"  in  the  assign- 
ment protect  the  assignor  from  liability  for 
failure  of  title  in  the  note.  Woleott  v.  Tim- 
berman,  28  Iowa  454,  Contra,  in  the  case  of 
an  indorsement  "  without  recourse."  WoIcott 
r.  Timberman,  28  Iowa  454 ;  Frazer  v.  D'ln- 
villiers,  2  Pa.  St.  200,  44  Am.  Dec.  190. 

71,  Ware  c.  McCormack,  96  Ky.  139,  18 
Ky.  L.  Rep.  385.  28  S.  W.  157,  959;  Seeley  v. 
Heed,  28  Fed.  184. 

Thna  he  vanauta  that  the  note  is  not  void 
for  fraud  against  the  maker  (Watson  «. 
Cheshire,  IS  Iowa  202,  87  Am.  Dec.  382; 
Palmer  e.  Courtney,  32  Nebr.  773,  4B  N.  W. 
754)  ;  that  the  consideration  is  not  illegal 
(Blethen  p.  Lorering,  58  Me.  437;  Hannum  V. 
Richardson,  48  Vt.  508,  21  Am,  Rep.  152; 
Seeley  v.  Reed,  28  Fed,  164)  or  usurious 
(Drennan  t>.  Bunn,  124  111.  176,  16  N.  E.  100, 
7  Am.  St.  Rep.  354;  Challiss  e.  McCrum,  22 
Kan.  1G7,  31  Am.  Rep.  181)  ;  that  prior  in- 
dorsera  had  legal  capacity  to  indorse  (Lob- 
dell  V.  Baker,  3  Mete.  (Mass.)  469) ;  that  it 
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lie  is  held  Impliedly  to  wM-rant  that  the  paper  is  supported  b;  a  valid  emwden- 
tion,^  that  it  ia  properly  stamped,"  that  prior  parties  had  capadty  to  contract,* 
that  the  inetmiiieDt  is  still  sabsistiag  as  a  valid   obligation,"  and    in  generftl 

Eng.  Baprint  ISO;  Eeylyn  v.  Adanuon,  2 
Butt.  609,  2  Ld.  Ken.  379;  B&lling&llB  v. 
<3Io3t«r,  3  East  481,  4  Eap.  268;  Chanter  c. 
Hopkins,  4  M.  &  W.  399. 

But  see  Sterliac  First  Nat.  Bank  v.  Drew, 
191  111.  1S6,  SO  N.  E.  856  Va^vnag  83  IlL 
App.  630]. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
f  667. 

The  indoTsement  of  ■  non-negotiable  nots 
is  a  warranty  of  its  validity  t  Willis  t>. 
French,  84  Me.  693,  24  Atl.  1010,  30  Am.  St. 
Bep.  416j  Furgerson  d.  Staples,  92  Me.  15B, 
19  Atl.  158,  17  Am.  St.  Reji.  470;  Merchants' 
Nat.  Bank  ti.  Spates,  41  W.  Va.  27,  23  S.  E. 
«S1,  66  Am.  St.  Rep.  828]  and  genuineneas 
(Furgerson  -c.  Staples,  S2  Me.  1G9,  19  Atl. 
IBS,  17  Am.  St.  Rep.  470.  But  see  Charnley 
«.  Dulles,  8  Watts  &  S.   (Pa.)  363). 

73.  Georgia. —  Qraham  V.  Uagtiire,  30  Qa, 
£31. 


Tfeu)  York. —  Delaware  Bank  v.  JaTvis,  20 
N.  y.  226. 

Penfuylvanta.— Flynn  c.  Allen,  67  Pa.  St. 
482. 

Vermont. —  Chandler  c.  Mason,  2  Vt,  193. 

yirpifwa.— MoffBtt  p.  Bickle,  21  Gratt. 
(Va.)  280. 

Wisoonsm.— Oiffert  V.  West,  37  Wis.  116. 

iTnffland.— Edwards  v.  Dick,  4  B.  &  Aid. 
212,  23  Bev.  Rep.  256,  6  E.  a  L.  466;  Bowyer 
V.  Bampton,  2  Str.  1155. 

Failure  of  consideration. —  He  cannot  set 
up  that  the  original  consideration  ha*  failed 
(Flynn  o.  Alleq,  67  Fa.  St.  4S2),  but  one  who 
transfers  a  bill  by  delivery  after  maturity  is 
not  liable  to  his  transferee,  although  he  Imew 
that  the  maker  claimed  to  have  a  defense  be- 
cause of  failure  of  consideration  (Diamond  V. 
HaTTis,  33  Tei.  834), 

nsnry  in  makiiiK  of  note  cannot  be  set  up 
by  the  indoraer  (Frank  u,  Longstreet,  44  G«. 
17S;  Haizard  c.  Citizens'  State  Bank,  72  Ind. 
130;  Tarn  v.  Shaw,  10  Ind.  469;  Morford  v. 
Davis,  2S  N.  Y.  4S1 ;  Fake  c.  Smith,  2  Abbu 
Dec.  {N.  Y.)  78.  7  Abb.  Pr.  N.  S.  {N.  Y.) 
106)  or  by  one  who  transfers  without  indorse- 
ment [Littauer  v.  Goldman,  72  N.  Y.  BOfl,  28 
Am.  Eep.  171  Irevening  9  Hum  (N.  Y.) 
231]). 

An  indorsement  doe*  not  warrant  the  con- 
■Ideiation  to  be  sufficient;  e.  g.,  that  it  is  not 
accommodation  paper  (People's  Bank  v.  Bo- 
£art,  81  N.  Y.  101,  37  Am.  Rep.  481  [a/Ttrnitng 
IB  Hun  (N.  Y.)  270]),  but  the  indoraer  is 
liable  for  falsely  representing  that  it  is  busi- 
ness paper  (Webb  v.  Odell,  49  N.  Y.  583). 

74.  Cundy  c.  Marriott.  1  B.  &  Ad.  696,  20 
E.  C.  L.  664  i  Young  t.  Cole,  3  Blng.  N.  Caa. 
724,  3  Hodges  126,  6  L.  J.  C.  P.  201,  4  Scott 
489,  32  E.  C.  L.  334. 

If  made  abroad  he  warranta  that  it  was 
stamped  according  to  the  law  where  it  wa* 
made  ( GomperU  v.  Bartlett.  2  C.  L.  R.  396, 
2  E.  &  B.  840,  18  Jur.  266,  23  L.  J.  Q.  B.  65, 

[VI.  G.  2,  a,  (II)] 


75.  Conneotvmt. —  Eilgore  V.  Bulkley,  U 
Conn.  362. 

Jndtano. —  Brown  C.  Summers,  SI  Ind.  131. 

LtntUiana, —  Butler  v.  Sloeomb,  33  La.  Ann. 
170,  39  Am.  Hep.  265;  Martin  «.  Drake,  1 
Rob.   (Id,)  218. 

df  dry  IdrKf.^  Condon  t).  Pearoe,  43  Md.  83, 
holding  that  an  indorser  warranta  tlie  an- 
thority  of  a  prior  indoraer  who  signed  aa  an 
agent  or  corporation  officer. 

ManaekuavUi. —  Glidden  e.  Chamberliii, 
167  Mass.  486,  46  N.  E.  103,  67  Am.  St.  Bip. 
479. 

Jfisfissippj. —  Hart  IT.  livennore  Foundry, 
etc,  Co.,  72  Miss.  809,  17  So.  76fi. 

Veto  Jertey. — Edmunds  c.  Rose,  SI  N.  J.L 
647,  18  Atl.  748,  14  Am.  St  Rep.  704. 

VtK  ForJb.— Erwin  V,  Down*,  15  N.  Y.  67S; 
Archer  c.  Shea,  14  Hun  (N.  Y.)  403;  Burk- 
halter  tj.  Pratt,  1  N.  Y.  City  Ct.  22. 

TewoK.—  Seal  v.  Alexander,  6  Tex.  631. 

Perwwt.— ThraU  V.  Newell.  IS  Vt  202,  47 

England.— 'B.tAj  v.  Lane,  2  Atk.  181,  U 
Eng.  Reprint  613;  Critchlow  v.  Parry,  2 
Carapb.  182;  Lambert  c.  Oakes,  1  Ld.  BayiA. 
443,  12  Mod.  244;  Lambert  t>.  Pack,  1  Salt 
127. 

Canada. —  See  Merchant*  Bank  v.  United 
Empire  Qub  Co.,  44  U.  C.  Q.  B.  468. 

See  7  Cent.  Dig.  tiL  "Bills  and  Notes," 
{  672. 

COTertnie. — The  indorser  cannot  set  uptha 
coverture  of  a  prior  indorser.  Butler  e.  Slo- 
eomb, 33  La.  Ann.  170,  39  Am.  Rep.  265; 
Prescott  Bank  o.  Caverly,  7  Gray  (Msia.) 
217,  66  Am.  Dee.  473;  Ogdea  v.  Blydenbur^ 
1  Hilt.  (N.  Y.)   182. 

It  wanantB  the  udatence  of  a  finn  pnr. 
porting  to  sign  aa  makers.  Heriden  Nat 
Bank  v.  Gallaudet,  120  N.  Y.  298,  24  N.  E. 
994,  30  N.  y.  St.  999  [ravening  55  N.  V, 
Super.  Ct.  233,  13  N.  Y.  Bt  2«9]. 

Such  warranty  is  available  at  suit  ef  a 
remote  transferee.  L(ri>dell  v.  Baker,  3  Uele. 
(Mass.)  469. 

76.  Alabama. —  Ellis  v.  Orooma,  I  Stew. 
(Ala.)   47. 

Arkanaaa. —  Airy  v.  Nelson,  39  Ark.  43. 

Weorffio.— McNeil  V.  Knott,  11  Oa.  142. 

Indiana. —  French  c.  Turner,  15  Ind.  69. 

Jowa. —  Campbell  c.  Ayres,  9  Iowa  108. 

Kentuokg. —  Uaupin  v,  Compton,  3  Bibb 
(Ky.)  814. 

Louuiana. —  Dentim  v.  Dupltoais,  IE  Ia 
83. 

North  Carolina. —  Jone*  c.  Teargain,  !■ 
N.  C.  420. 

^¥eet  Virginia. — Merchants'  Nat  Bank  r. 
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that  there  ia  do  legal  defease  growing  out  of  his   own   connection  witb   the 
paper." 

(hi)  Of  GElfunnarESS.  Tlie  transferrer  of  commereial  paper,  even  where 
indorsed  "  withont  reeonree,"  '^  warrants  the  aignatnres  of  all  pnor  parties  to  be 
geunine,"  except   the  drawer's  signature  to  the  accepter,  which  the  latter  ie 

Spates,  41  W.  Vb.  27, 23  S.  £.  681,  66  Jua.  St. 


Wiimntin. —  Daskam   v.   Ullman,   74   Wis. 

474,  43  N.  W.  321. 

77.  Smith  r.  Corege,  63  Ark.  295,  14  S.  W. 
93;  Fake  v.  Smith,  2  Abb.  Dec.  (N.  Y.)  76,  T 
Abb,  Pr.  N.  S.   (N.  Y.)    106. 

78.  ChalliBs  v.  McCrum,  22  K&n.  167,  31 
Am.  Kep.  181 ;  McCormock  t>.  Ware,  13  Ej.  L. 
lUp.  67S;  Palmer  c.  Courtnej,  32  Nebr.  773, 
49  N.  W.  764;  Dumoitt  v.  Williamaon,  18 
Ohio  St.  615,  98  Am.  Dec.  186. 

So  of  an  indoiaement  ol  paymetit. —  Cur- 
roll  V.  Nodine,  41  Oreg.  412,  6S  Pac.  61. 

79.  Alahama. —  Birmingham  Nat.  Bank  e. 
Bradley,  103  Ala.  109,  Ifi  So.  440,  49  Am.  St. 
Bep.  17;  Bankhead  «.  Owen,  60  Ala.  467; 
Woodward  r.  Harbin,  1  Ala.  104. 

Arkansas. —  Smith  p.  Cor^e,  63  Ark.  29fi, 
li  S.  W.  93. 

California. —  Bunker  o.  Osbom,  132  Cal. 
4BD.  64  Pac.  663 :  Mills  V.  Barney,  22  Cat.  240. 

Colorado. — ^  Rhode*  V.  Jenkini,  18  Colo.  49, 
31  Pac.  461,  36  Am.  St  Rop.  263. 

Comieeticut. —  Teny  r.  Bissell,  26  Conn.  23. 

Oeorgia. —  Sueed  o.  Hughea,  14  Oa.  642. 

lUinoit. —  Chicago  Firat  Nat  Bank  V. 
Northwestern  Nat.  Bank,  40  111.  App.  640. 

/»diana.— Bell  r.  Cafferty,  21  Ind.  411; 
Baldwin  v.  Threlkeld,  8  Ind.  App.  312,  34 
N.  E.  861,  36  K.  E.  841. 

lotoa. —  Snyder  v.  Reno,  38  Iowa  329. 

Kaiuai. — Cochran  v.  Atchison,  27  Kan. 
728;  Smith  c.  McNair,  19  Kan.  330,  27  Am. 
Rep.  117. 

/fentucfcy. —  Ware  v.  McConnack,  S6  Ky. 
139,  38  S.  W.  157,  959;  Hwrst  r.  Chamberis  12 
Bnah  (Ky.)  155;  Burgesa  V.  Northern  Bank, 
4  Bush  (Ky.)  600;  Wvnn  P.  Poynter,  3  Bush 
(Ky.)  64;  Brown  P.  Boone,  19  Ky.  L.  Hep. 
M9.  41  S.  W.  18. 

Louisiana. — McCall  V.  Coming,  3  La.  Ann. 
409,  48  Am.  Dec  454;  MercbanU'  Bank  v. 
Exchanm  Bank,  16  La.  467 ;  Olivier  P.  Andry, 
7  La.  498. 

ilaryland. —  Condon  p.  Fearce,  43  Md.  83. 
Compare  Fisher  v.  Rieman,  12  Md.  497,  hold- 
ing tnat  a  public  bill-broker  does  not  warrant 
the  ^uineness  of  the  signatures  upon  paper 
wld  in  good  faith,  but  not  indorsed  by  him. 

Vaasachusetta.  —  Worthington  p.  Cowles, 
112  Mass.  30;  Prescott  Bank  P.  Caverly,  7 
Gray  (Masa.)  217,  06  Am.  Dec.  473;  Cabot 
Bank  v.  Morton,  4  Gray  (Maas.)  156;  Cool- 
iilce  r.  Briffham,  1  Mete.  (Mass.)  647;  SUte 
Bank  r.  Fearinp.  Ifl  Pick.  (Mass.)  633,  28 
Am.  Dec.  265;  Ellis  p.  Wild,  6  Masa.  321; 
Voung  p.  Adamn.  6  Mass.  1S2. 

ilimieaota. —  Crosby  p.  Wright,  70  Minn. 
251,  73  N,  W.  162;  Brown  P.  Ames.  69  Minn. 

475,  61  N.  W.  448, 

Ui$sigaippi. —  \MIIiains  P.  Tishomingo  Sav. 
Inst.,  S7  Miss.  633. 
[68] 


Uiasovri. —  Thompson  p.  McCullough,  31 
Mo.  224,  77  Am.  Deo.  644. 

Nebraska. —  Eaatinga  First  Nat  Bank  o. 
Omaha  Nat  Bank,  59  Kebr.  192,  80  N.  W. 
SIO. 

Nmo  Jersey.—  Wood  p.  Sheldon,  42  N.  J.  L. 
421,  36  Am.  Rep.  623. 

New  rorfc.— Lennon  v.  Grauer,  169  N.  Y. 
433,  54  N.  E.  11;  Frank  p.  Lanier,  91  N.  Y. 
112;  Dalrymple  p.  Hillenbrand,  62  N.  Y.  S, 
20  Am.  Rep.  438  laffirtning  2  Hun  (N.  Y.) 
488,  6  Thomps.  ft  C.  (N.  Y.)  GT] ;  Tumbull  p. 
Bowyer,  40  N.  Y.  460,  100  Am.  Dec.  523  [af- 
firming 2  Rob.  (N.  Y.)  40SI:  Qabay  p. 
Doane,  68  N.  Y.  App.  Div.  507,  73  N.  T. 
Suppl.  381|  New  York  City  Third  Nat 
Bank  P.  Merchants'  Nat.  Bank,  76  Hun 
(N.  Y.)  476,  27  N.  Y.  Suppl.  1070,  59  N.  Y. 
St  359;  Moaher  P.  Carpenter,  13  Hun  (N.  Y.) 
602 ;  Jennings  p.  Whittemore,  2  Thomps.  ft  C. 
(N.  Y.)  377;  Oppenheim  p.  West  Side  Bank, 
22  Miflc.  (N.  Y.)  722,  60  N.  Y.  Suppr.  I48i 
Canal  Bank  c.  Albany  Bank,  1  Hill  (N,  Y.) 
2»7;  Herrick  v.  Whitney,  15  Johns.  (N.  Y.) 
240. 

Ohio. —  Wheeler  p.  Miller,  2  Handy  (Ohio) 
140,  12  Ohio  Dee.   (Reprint)   375. 

J'gnnaj/lvania. —  Chambers  p.  Union  Nat. 
Bank,  78  Pa.  St  206 ;  Swanzey  v.  Parker,  60 
Pa.  St.  441,  88  Am.  Dec.  649;  Rick  P.  Kelly, 
30  Pa.  St.  527. 

Rhode  Island. —  Aldrich  p.  Jackson,  5  R.  I. 
218. 

South  Carolina. —  Strange  p.  Ellison,  2 
Bailey  (S.  C.)  385. 

Tennessee. — Barton  p.  Trent,  3  Head  (Tenn.) 
167;  Harris  p.  Bradley,  7  Yerg.   (Tenn.)   81. 

Texas. —  Harrison  p.  Smith,  2  Tex.  App. 
Civ.  Cas.   {  396. 

Termojii.— Allen  C.  Clark,  49  Vt  390. 

Tirjinio. —  Lyons  p.  Miller,  6  Gratt.  (Va.) 
427,  62  Am.  Dec  129. 

Wisconsin. —  Giffert  P.  West  37   Wis.  115. 

United  States, —  U.  S.  p.  Onondaga  County 
Bar.  Bank,  39  Fed.  259;  Semmes  p.  Wilson,  S 
Cranch  C.  C.  (U.  S.)  285,  2i  Fed.  Cfls.  No. 
12,658. 

England.— l^ke  p.  Hayes,  1  Atk.  281,  26 
Eng.    Reprint    180 ;    Camid^    P.    Allenby,    6 

B.  &  C,  373,  9  D.  A  R.  3fll,  5  L.  J.  K.  B.  O.  S. 
B5,  30  Rev.  Rep.  358,  13  E.  C.  L.  175;  Hey- 
lyn  p.  Adamson,  2  Burr.  669,  2  Ld.  Ken.  379; 
l5ritchlow  p.  Parry,  2  Campb.  182;  Gurney  V. 
Womersley,  3  C.  L.  R.  3,  4  E.  t  B.  133,  1  Jur. 
N.  S.  328,  24  L.  J.  Q.  B.  46,  3  \Mcly.  Rep.  61, 
82   E.   C.   L.    133;    Gompertz   c.   Bartlett   2 

C.  L.  E.  395,  2  E.  *  B.  849,  18  Jur.  286,  23 
L.  J.  Q.  B.  66,  2  Wkly.  Rep.  43,  75  E.  C.  L. 
849;  Puller  v.  Smith,  1  C.  &  P.  197,  12 
E,  C.  L.  121,  R.  &  M.  49,  21  E.  C.  L.  7QI,  28 
Rev.  Rep.  772;  Ballingalla  v.  Gloatcr,  3  East 
481,  4  Esp.  268;  Maegregor  v.  Rhodes,  6 
E.  &  B.  260,  2  Jur.  N.  S.  834,  25  L.  J.  Q.  B. 

[VI.  a.  2,  a,  (m)] 
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presnmed  to  know."  In  the  case  of  eaccessiTe  indoreemente  by  two  joint  payees, 
however,  the  Becond  has  been  held  to  be  no  warranty  of  the  genniDeneee  of  tlie 
fir8t« 

(iv)  Of  SoLrENCY.  On  the  sale  of  negotiable  paper  withont  indorGement," 
and  in  the  absence  of  misrepresentation,  there  is  no  implied  warranty  of  tlie 
solvency  of  the  parties  to  it,''  but  the  delivery  of  a  bank-note  amonnts,  it  is  Eaid, 

(Ky.)  155;  Markley  p.  Withers,  4  T.  B.  Mon. 
(Ky.)  14. 

LouMiona. —  Barthet  r.  Andry,  14  La.  30; 
Rinney  t>.  Dromgoole,  8  Mart.   (La.)   70S. 

Maine. —  Millikeu  c.  Chapman,  7G  Me.  306, 
40  Am.  Rep.  4B6. 

Ma«sa«hnaeUa.  —  Hecht  tt.  Batchtller,  U" 
Mass.  33E,  17  N.  E.  651,  9  Am.  St.  Eep.  708; 
Day  V.  Kinney,  131  Mass.  37. 

Pennti/lvania. —  Lyons  o.  Dirclbia,  22  Pt 
St.   185. 

Rhode  Island. —  Beekwith  e.  Famum.  S 
H.  I.  230;  Burgess  p.  Chapin,  5  R.  I.  225; 
Bieknall  v.  Waterman,  5  R.  I.  43. 

Soulft  Carolina. —  Brumby  P.  Dugan,  2  Hil! 
(S.  C.)   508. 

Tennessee. —  Loonej  c.  Finckston,  1  Overt. 
{Tenn.)  384. 

Virginia.— 'Lyoma  v.  Miller,  6  Gratt.  {T».) 
427,  62  Am.  Dec.  129. 

England.-^  Smith  v.  Merc«r,  L.  R.  3  Eirfi. 
51,  37  L.  J.  Exch.  24,  17  L.  T.  Hep.  N.  a 
317;   Camidge  p.  Allenby,  6  B.  A  C.  373.  9 

D.  &  R.  391,  6  L.  J.  K.  B.  0.  S.  95.  30  R«r, 
Rep.  358,  13  E.  C.  L.  175;  Young  r.  Cole.  1 
Bing.  N.  Cas.  724,  3  Hodges  128,  6  I-  J.  C.  P. 
201,  4  Scott  4S9,  32  E.  C.  L.  334;  GumfT 
p.  Womereley,  3  C.  L.  R.  3,  4  E.  &  B.  133.  I 
Jur.  N.  S.  328,  24  L.  J.  Q.  B.  46,  3  Wllv. 
Rep.  61,  82  E.  C.  L.  133;  Fuller  c.  Smith.'l 
C.  4  P.  1B7,  12  E.  C.  L.  121,  R.  4  M  49.  !1 

E.  C.  L.  701,  2S  Rev.  Rep.  772;  Emly  ».  Lt(. 
15  East  7,  13  Rev.  Rep.  347 ;  Guardians  of 
Poor  c.  Greene,  1  H.  ft  N.  884,  3  Jur.  X.  S. 
247,  26  L.  J.  Exeh.  140,  5  Wkly.  Rep.  370; 
Bank  of  England  t>.  Newman,  1  Ld.  Ra^. 
442;  Bruce  r.  Bruce,  1  Marsh.  165,  5  Taunt. 
495  note,  15  Rev.  Rep.  566  note,  1  E.  C.  L 
256;  Jones  P.  Rjie,  1  Marsh.  157,  5  Tnunt 
487,  16  Rev.  Rep.  661,  1  E.  C.  L.  252. 

But  see  Henahaw  p.  Coe,  Kirby  (Conn.)  id; 
Pyle  r.  McMonagle,  2  Harr.  (DeL)  468;  Rob- 
inson V.  Ross,  1  Del.  Ch.  253;  Herald  p.  Smtc, 
2  Ind.  56;  Stewart  p.  Orvis,  47  How.  Pr. 
IN.  Y.)  518,  in  all  of  which  cases  the 
seller  was  held  to  warrant  the  solvency  of  the 

See  7  Cent  Dig.  tit  "  Bills  and  NoteJ," 
i  782. 

A  transfer  without  indorsement  for  lb 
market  value  of  a  hill  is  prima  fade  a  sile 
and  subject  to  the  rule  of  caeeot  emptiir. 
Beckwith  v.  Famum,  6  R.  1.  230;  Buigess  r. 
Chapin,  5  R.  I.  225;  Bieknall  p.  Waterman,  5 
R.  1.  43;  Etsjib  p.  Whyle,  5  Bing.  485.  13 
E.  C.  L.  684,  7  L.  J.  C.  P.  O.  S.  205,  M.  i  M. 
468,  22  E.  C.  L.  686,  3  M.  ft  P.  130;  Read  r. 
Hutchinson,  3  Campb.  352;  Ex  p.  Boberts. 
2  Cot  Ch.  171 ;  Fenn  p.  Harrison.  3  T.  B.  7S7. 
4  T.  R.  177;  B«  p.  Shuttleworth,  3  Ves.  Jr. 
368.  Compare  Lewis  p.  Jeflfrq-,  7  Montreal 
Q.  K   141. 


318,  4  Wkly.  Rep.  483,  88  E.  C.  L.  266;  Free 
P.  Hawkins,  Holt  660,  3  E.  C.  L.  217,  1  Moore 
C.  P.  635,  8  Taunt  92,  4  E.  C.  L.  66;  Lambert 
P.  Cakes,  1  Ld.  Raym.  443,  12  Hod.  244; 
Jones  P.  Ryde,  1  Marsh.  167,  6  Taunt.  4SS, 
16  Rev.  Rep.  661,  1  E.  C.  L.  252;  Ijimbert  p. 
Pack,  1  Salk.  127 ;  Fenn  v.  Harrison,  3  T.  R. 
767,  4  X.  B.  177. 

Compare  Baxter  p.  Duren,  29  Me.  434,  60 
Am.  Dec.  602.  See  also  Neal  p.  Cobum,  02 
Me.  139,  42  Atl.  348,  69  Am.  St  Rep.  495. 

See  7  Cent.  Dig.  tit  "Bilb  and  Not«s," 
I!  873,  781. 

Sale  by  agent. —  If  the  sale  of  a  forged 
note  is  made  by  an  agent  the  principal  for 
whom  he  acts  will  be  liable.  Thompson  e. 
McCullough,  31  Mo.  224,  77  Am.  Dec.  644. 
If  the  sale  Is  made  by  a  broker  he  will  be 
liable  for  the  money  received,  although  he  has 

rid  it  over  to  his  principal  {Fuller  v.  Smith, 
C.  4  P.  107,  12  E.  C.  L.  121,  R.  &  M.  49,  21 
E.  C.  L.  701,  28  Rev.  Rep.  772),  although  he 
was  known  to  be  but  an  agent  (Merriam  p. 
Wolcott  3  Allen  (Mass.)  258,  80  Am.  Deo. 
69),  and  although  he  sold  the  bill  for  less 
than  ita  face  and  paid  over  the  proceeds  to 
his  undisclosed  principal  (WorUiington -p. 
Cowles,  112  Mass.  30;  Wilder  p.  Covdes,  100 
Mass.  487 ;  Morrison  v.  Currie,  4  Duer  ( N.  Y.  ] 
79). 

He  cannot  avail  himself  of  the  non-neso- 
tiahle  form  of  a  prior  corporation  indorse- 
ment under  seal.  Rand  P.  Dovey,  83  Pa.  St. 
280. 

80.  Howard  e.  Mississippi  Valley  Bank,  28 
Ia.  Ann.  727,  26  Am.  Rep.  105;  Carthage 
First  Nat  Bank  P.  Yost,  68  Hun  (N.  Y.) 
606,  11  N.  Y.  Suppl.  862,  34  N.  Y.  St  180; 
Betmont  First  Nat.  Bank  P.  BarueBville  First 
Nat.  Bank,  58  Ohio  St  207,  50  N.  E.  723,  65 
Am.  St  Rep.  748,  41  L.  R.  A.  684. 

He  is  liBDle,  however,  for  the  gsnulnenesa 
of  the  maker's  signature  even  to  the  maker's 
administrator  to  whom  he  had  paid  it  as 
genuine.     Wilson  p.  Alexander,  4  111.  392. 

81.  Foster  v.  Collner,  107  Pa.  St  305. 
88.  It  seems  that  the  indorsement  of  a 

negotiable  note  warrants  the  solvency  of  the 
maker  in  Indiana.  Willson  p.  Binford,  81 
Ind.  588;  Ward  c.  Haggard,  75  Ind.  381; 
Black  V.  Duncan,  60  Ind.  522;  Tarn  v.  Shaw, 
10  Ind.  409;  Sering  P.  Findiay,  7  Ind.  247; 
Howell  r.  Wilson,  2  Blackf.  (Ind.)  418.  So 
of  a  non- negotiable  note.  Mathes  P.  Shank, 
94  Ind.  501;  Dick  p.  Hitt  82  Ind.  92; 
Matchett  p.  Anderson  Foundry,  etc..  Works, 
(Inil.  App.   1902)    64  N.  E.  229. 

83.  IlUnoia.—  Hinckley  v.  Kerstlng,  21  IB. 
247,  74  Am.  Dec.  102. 

/ndi'ana.— Williams  p.  Osbon,  76  Ind.  280; 
French  v.  Turner,  15  Ind.  59. 

Kenluckjf. —  Hurst   p.   Chambers,   12   Bush 
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to  a  wanaot;  of  the  solvency  of  the  bank  at  that  time,"  and  one  who  transfers 
commercial  mper  may  warrant  the  solvency  of  the  maker  or  accepter  by  parol." 

(v)  Op  UQOh  Fafts.  Where  one  transfers  by  delivery  bills  or  notes  payable 
to  bearer,  he  undertakes  that  he  has  no  knowledge  of  any  facts  which  prove  the 
paper  to  be  worthless.'*  Thas  if  one  assigns  a  promissory  note  to  another,  know- 
ing that  an  indorsement  on  it  is  a  forgery,  he  is  liable  to  refnnd  what  was  paid 
for  it,  iipon  his  transferee  failing  to  recover  from  the  indorser  whose  name  was 
forged. 

b.  How  Conditioned  or  Exoluded.  The  warranty  implied  in  an  indorsement 
is  not  absolute,  but  stands  or  falls  with  the  indorsement,"  and  in  any  case  aa 
implied  warranty  may  be  expressly  excladed."    It  will  not  be  inferred,  however, 


Tba  pirt  payment  of  a  diacoimt  of  a  bill 
bv  delivering  without  iadoTSemeiit  other  bille, 
which  prove  to  be  worthless,  will  not  render 
the  bank  which  delivers  them  liable.  £^dell 
r.  aark,  1  Esp.  447.  Bo  if  the  transferrer 
delivers  in  payment  and  in  good  faith  the 
note  of  a  third  person  who  is  then  insolvent. 
Roberts  r.  Fisher,  43  N.  Y.  159,  3  Am.  Rep, 
S80. 

84.  Houghton  C.  Adams,  IS  Barb.  (N.  Y.) 
645. 

The  truaferrer  ia  under  an  implied  oblisa- 
tian  to  lefnnd  the  amoant  received  wbeie  a 
note  is  changed  into  smaller  not«8  aa  a  favor 
and  the  note  proves  to  be  bad  (Rogers  u. 
Ungford,  1  Cr.  4  M.  637,  3  Tyrw.  6S4;  Tur- 
ner B.  Stones,  1  D,  ft  L,  122,  7  Jur.  746,  12 
L.  J.  Q.  B.  303.  Contra,  Edmunds  c.  Digges, 
1  Gratt.  (Va.)  359,  42  Am.  Dec.  561)  ;  where 
deposited  by  him  and  the  bank  which  issued 
them  fails  the  day  of  their  deposit  (Corbit  V. 
Smyrna  Bank,  2  Harr.  (Del.)  236,  30  Am. 
Dec.  635;  Timmins  r,  Gibbins,  18  Q.  B.  7E2, 
17  Jur.  378,  21  L.  J.  Q.  R  403,  83  E.  C.  L. 
720)  ;  and  where  a  discount  is  paid  in  bank- 
Doles  of  a  country  bank  which  has  failed,  nu' 
known  to  either  party  (Camidge  v.  Allenby, 
8  B.  ft  C.  373,  8  D.  ft  K.  391,  5  L.  J.  K.  B. 
0.  S.  BE,  30  Rev.  Rep,  3S8,  13  E.  C.  L.  176). 

Payment  of  blUa  of  «  bank  which  falls 
leaves  the  purchaser  still  liable  for  the  goods 
purchased,  unless  the  seller  expressly  took 
the  risk  as  to  the  bills. 

Maine. —  Frontier  Bank  u.  Morse,  23  Me. 
as,  38  Am,  Dec.  284. 

Veto  Hampshire. —  F(^  ».  Sawyer,  9  N.  H. 
365. 

A'ew  York. —  Ontario  Bank  e.  Lightbody,  13 
Wend.  (N.  Y.)  101,  27  Am.  Dec.  179  [affirm- 
injr  11  Wend.   (N.  Y.)   91. 

Ohio.—  Westfall  p.  Braley,  10  Ohio  St  188, 
75  Am.  Dec.  609. 

South  Caroliwi.  —  Harley  p.  Thornton,  2 
Hill  (S.  C.)   509  note. 

Vermont. —  Wainwright  v.  Webster,  11  Vt. 
576,  34  Am.  Deo.  707 ;  Oilman  v.  Peck,  11  Vt. 
E16,  34  Am.  Dec.  702. 

Wiacongin. —  Townsenda  v.  Racine  Bank,  7 
Wis.  IBS. 

En^IotKl.— Popley  v.  Asbl^,  Holt  K.  B. 
122;  Owenson  p.  Morse,  7  T.  R  «4. 

The  perton  receiving  each  notes  most  te- 
torn  them  within  a  reasonable  time.  Glou- 
cester Bank  D.  Salem  Bank,  17  Mass.  33; 
Rogers  V.  Langford,  1  Cr.  ft  M.  037,  3  Tyrw. 
054. 


86.  Milks  p.  Rich.  80  N.  Y.  269,  38  Am. 
Rep.  615  {affirming  15  Hun  (N.  Y.)  178]; 
Cardell  v.  McNiel,  21  N.  Y.  336.  So  if  in 
writing,  but  not  expressing  the  consideration 
as  required  l^  the  statute  of  frauds  ( Dauber 
V.  Blackney,  33  Barb.  (N.  Y.)  432;  Johnson 
V.  Gilbert,  4  Hill  {N.  Y.)  178),  and  where 
there  is  an  express  guaranty  of  the  maker's 
solvency,  whidi  is  void  by  the  statute  of 
frauds,  an  action  will  lie  for  tho  value  of 
goods  BO  paid  for,  on  evidence  that  absolute 
payment  was  not  intended  {Monroe  v.  HoS, 
5  Den.   (N.  Y.)   360). 

It  ia  not  such  a  wananty  for  the  vendor 
to  say  that  the  note  is  good.  Cresap  v. 
Manor,  63  Tex.  485. 

86.  Brown  o.  Montgomery,  20  N.  Y.  287, 
7E  Am.  Dae.  404;  Delaware  Bank  v.  Jarvis, 
20  N.  Y.  226;  People's  Bank  o.  Bogart,  19 
Uun  (N.  Y.)  270;  Camidge  t^.  Allenby,  8 
B,  ft  C.  373,  9  D.  4  R.  381,  5  L.  J.  K.  B.  O.  S. 
95,  30  Rev.  Rep.  358,  13  E.  C.  L.  175;  Fenn 
p.  Harrison,  3  T.  R,  767,  4  T.  R.  177. 

He  ia  liable  for  fraudulent  misrepresenta- 
tions (May  V.  Dyer,  67  Ark.  441,  HI  S,  W. 
1064)  and  for  fraudulent  concealment  of  ma- 
terial facts  (Smith  e.  Corege,  63  Ark.  295,  14 
B,  W.  93;  Persons  v.  Jones,  12  Oa.  371,  68 
Am.  Dec.  476).  So  one  who  assigns  a  note 
"  without  recourse "  is  liable  for  fraud  or 
misrepresentation  in  the  transfer.  Pretty- 
man  i;.  Short,  5  Harr.  (Del.)  360. 

87.  Georgia. —  Clayton  p.  O'Connor,  35  Ga, 
183 ;  Sneed  p.  Hughes,  14  Ga.  642. 

Kentucky. —  Wilcoxson  f .  Morse,  IB  Ky.  L, 
Rep.   1830,  44  B.  W.   142. 

Louiaiana. —  Taylor  P,  Burke,  4  Tat  ■  Ann 
10;  Hewitt  p.  Waterman,  3  La.  Ann.  716. 

JfBio  York. —  Boston  Nat.  Bonk  P.  Armour, 
1  Silv.  Supreme  (N.  Y.)  444,  6  N.  Y.  Snppl. 
714,  23  N,  Y.  St.  832. 

Pennsylvania. — Bartle  v.  Saunders,  2  Grant 
(Pa.)    199. 

88.  Case  v.  Bradbum,  1  Daly  (N,  Y.)  Z6«, 
holding  that  one  who  indorses  a  forged  check 
warrants  the  genuineness  of  the  check  and  of 
prior  indorsements,  but  to  the  extent  only  of 
binding  himself  as  indorser,  and  that  if  the 
proper  steps  have  not  been  taken  to  charge 
him  as  indorser  be  is  not  liable  to  a  subM- 
quent   holder   who  has   given   value   tor   the 

89.  Beal  t),  Roberb,  113  Mass.  625  (hold- 
ing that  the  purchaser  may  agree  to  "  tak« 
his  chances")  ;  Bell  p.  Dagg,  60  N.  Y,  628 
ireveraing  2  Thompe.  4  C,    (N.  Y.)    023]; 
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that  a  transferee  tock  the  risks  of  the  note  being  a  forgery  because  it  vas  paaeed 
to  him  long  after  dishonor  and  at  a  heavy  discount."' 

H.  What  Law  Governs —  I.  In  General.  The  indorsement  of  a  bill  is  a 
Beparate  contract  from  the  drawing  and  is  governed,  as  other  contracts  are,  by  tlie 
law  of  the  place  where  it  is  made."  This  principle  applies  to  each  separate 
indorsement  and  each  may  have  a  distinct  Iogu%  eontraePus*^  The  place  of 
indorsement  is  not  the   placi 


where  it  is  written   bnt  the   place   where  it  ii 


Baldwin  v.  Van  Deiueo,  37  N.  Y.  487  (hold- 
ing that  a  warranty  that  a  not«  sold  is  the 
genuine  note  of  a  person  named,  "  and  not 
further  or  otherwise,"  is  not  broken  by  the 
fact  that  Buch  person  was  an  infant  and  nega- 
tives any  further  warranty  in  respect  to  it). 
The  implication  may  be  neiatlved  by  the 
eJ3>refB  provisions  of  the  iuatniment,  ae  tor 
payment  in  particular  notes  which  proved 
to  be  worthless.  Dakin  v.  Anderson,  18  Ind. 
62. 

A  Terbal  agreement  for  a  wairaoty  U  not 
waived  by  subsequent  acceptance  of  the  note 
without  a  written  warranty.  Cardell  c.  Mc- 
Niel,  21  N.  Y.  338. 

An  implied  vanonty  Is  aabject  to  tbe  ttat- 
ate  of  limitation  running  from  the  date  of 
tbe  indorsement.  Bietben  v.  Lovering,  63  Ue. 
437. 

&0.  Semmes  v.  Wilson,  6  Cranch  G.  C. 
(U.  8.)   !86,  21  Fed.  Cas.  No.   12,658. 

Warrantiea  are  not  implied  where  a  par- 
ticular form  of  transfer  is  prescribed  and  not 
followed  (Moore  p.  Worthington,  2  Duv.(Ky,) 
307);  where  there  is  an  express  warranty 
(Buehler  v.  Pierce,  70  N.  Y,  App.  Div.  621, 
76  N,  Y.  Suppl.  1120)  ;  or  where  the  trans- 
ferrer furnishes  at  the  same  time  information 
as  t«  the  solvency  of  the  parties  to  the  note 
and  it  afterward  appears  that  all  the  names 
but  that  of  the  payee  were  forged  (Monticello 
Bank  c.  Bostwiek,  71  Fed.  641)  ;  but  the  fact 
that  he  said  when  offering  them  for  discount 
that  tbey  were  good  apd  in  case  of  non-pay- 
ment he  would  see  them  paid  is  no  evidence 
of  a  waiver  by  the  bank  of  the  implied  war- 
ranty of  the  genuineness  of  the  signatures 
(Cabot  Bank  v.  Morton,  4  Qray  (Mass.) 
150). 

91.  iiobamo.— Walker  P.  Forbes,  25  Ala. 
130,  flO  Am.  Dec.  498;  Dunn  v.  Adams,  1  Ala. 
527,   35   Am.   Dee.   42. 

Connecticut. —  Greathead  P.  Walton,  40 
Conn.  220;  Downer  ti.  Chesebrough,  36  Conn. 
SO,  4  Am.  Rep.  20. 

Illinois.  — ■  Dunnigan  v.  Stevens,  122  II!, 
396,  13  N.  E.  651,  3  Am.  St.  Rep.  496; 
Crouch  i>.  Hall,  15  111.  263;  Schuttler  v. 
Piatt,  12  111.  417;  Holbrook  v.  Vibbard,  3 
111.  466. 

Indiana. — Patterson  v.  Carrell,  60  Ind.  128 ; 
Rose  e.  Park  Bank,  20  Ind.  04,  83  Am.  Dec. 
306;  Brown  v.  Bunn,  16  Ind.  406;  Hunt  C. 
eUndart,  IB  Ind.  33,  77  Am.  Dec.  79;  Smith 
B.  Blatchford,  2  Ind.  184,  52  Am.  Dec.  604. 

/oica. —  Michigan  Nat.  Bank  v.  Green.  33 
Iowa  140;  Huge  v.  Hamblin,  20  Iowa  501,  4 
Am.  Rep.  244;  Bernard  v.  Barry,  1  Greene 
(Iowa)  388. 

[vr.  G,  2,  b] 


Eentuck]/. —  Hyatt  c.  Commonwealth  Bank, 
8  Bush  (I^.)  193;  Short  r.  Trabue,  4  Mete 
(Ky.)   299. 

Lotiitiana. —  Trabue  c.  Short,  18  Ia.  ^i" 
267 ;  Hatch  v.  Gilmore,  3  Ia  Ann.  508. 

MoMoehtuetU.—  Williams  o.  Wade,  1  Uet«. 
(Mass.)   82;  Powers  v.  Lynch,  3  Maaa.  TT, 

ffpw  Hampshire. —  Dow  e.  RoweU,  IS  N.  H. 
40. 

New  Jeraey. —  Freese  e.  Brownell,  X 
N.  J.  L.  286,  10  Am.  Rep.  239. 

yew  York. —  Cook  c.  Litchfield,  8  N.  Y.  ilt 
[reverting  fi  Sandf.  (N.  Y.)  3301;  ArtisuB' 
Bank  v.  ¥a.A  Bank,  41  Barb.  (N.  Y.)  SW; 
Aymar  v.  Sheldon,  12  Wend.  (N.  Y.)  439,  £7 
Am.  Dec.  137. 

North  CaroUna. —  Hatcner  p.  McMorine,  15 
N.  C.  122. 

Ohio. —  Conahan  v.  Smith,  2  Disn.  (Ohio)  9. 

Fenntylvania. —  Lennig  v.  Ralston,  23  Pl 
St.  137. 

Tennessee.— Trabue  p.  Short,  E  Coiim. 
(Tenn.)    203. 

Teanu.—  Bailey  e.  Heald,  17  Tex.  102. 

Weit  Firffinw.— Nichols  v.  Porter,  2  W.  Vs. 
13,  04  Am.  Dec.  600. 

United  State*. —  Musson  v.  lake,  4  How. 
(U.  a.)  262,  11  L.  ed.  967 ;  Slacum  e.  Pomery, 
a  Cranch  (U.  S.)  221,  3  L.  ed.  205;  Dundu 
V.  Bowler,  3  McLean  (U.  S.)  397,  8  Fed.  Cu. 
No.  4.141,  7  Law  Rep.  343,  2  West  L.  J.  il: 
McClintick  ».  Cununina.  3  McLean  (U.  S.) 
168,  15  Fed.  Caa.  No.  8,609;  Burrows  e.  Hsu- 
uegan,  1  McLean  (U.  S.)  3IG,  4  Fed.  Cas.  Xo. 
2,206;  Towne  e.  Smith,  I  Woodb.  t  U. 
(U.  S.)  116,  24  Fed.  Cas.  No.  14,115,  B  Ia« 
Rep.  12. 

EngUind.  —  Trimbey  c.  Vignier,  1  Biag. 
N.  Caa.  161,  27  E.  C.  L.  584,  6  C.  i  P.  25,  2i 
E.  C.  L.  303,  4  Moore  &  S.  605. 

See  7  Cent  Dig.  tit  "Bills  and  NoUb,' 
1647. 

02.  Rose  V.  Park  Bank,  20  Ind.  94,  93  Am. 
Dec  306;  Carlisle  V.  Chambers,  4  Bush  (E;) 
268,  06  Am.  Dec.  304 ;  Dundaa  r.  Bowler,  J 
McLean  (U.  S.)  397,  8  Fed.  Cas.  No.  4,141,  7 
Law  Rep.  343,  2  West  L.  J.  27, 

B3.  Georgia. —  Stanford  r.  Pruet,  27  fli. 
243,  73  Am.  Dec.  734. 

Illinois.— Gay  v.  Rainey,  80  HI.  221,  31 
Am.  Rep.  76. 

Kansaa. —  Briggs  v.  Latham,  36  Kan.  iSS, 
13  Pac.  303,  69  Am.  Rep.  646. 

Kentuckg. —  Young  t:  Harris,  14  B.  Moft. 
(Ky.)   558,  61  Am.  Dee.  170. 

Lovisiatut. —  Breedlove  r.  Fletcher,  7  Mart. 
(La.)   624. 

Neto  Forii!.— Lee  *.  Selleck,  33  N.  Y.  tlS 
[affirming  32  Barb.  (N.  Y.)  622,  £0  Hov.  Fr. 
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2.  VALmiTT  OP  Imdorsekbnt.  The  law  of  tlie  plaoe  of  iudorsement  determines 
tlie  validiu-  of  the  indorsement,*'  tlie  legal  authority  of  tlie  indoi-Bcr,*"  and  the 
formal  sufficiency  of  the  indorseraeat  as  a  contract  of  the  indorser;**  and  will  in 
^neral  control  the  law  of  the  place  of  payment"  or  of  the  fonim."  On  the 
other  hand  there  may  be  a  valid  transfer  of  an  instrument  wliicli  was  illegal  in 
tlie  original  place  of  contract  ;*°  and  the  place  of  indorsement  may  be  coutrolled, 
as  against  the  maker,  by  the  place  of  his  contract,  where  tliat  is  also  the  forum.' 

8.  RiOHTS  AND  LuBiLTTiES  OF  iNiwRSER  AND  INDORSEE.  Ordinarily  tlie  rights  and 
liabilities  of  the  indorser  and  indorsee  are  governed  by  the  law  of  tlie  place  of 
indorsement,*  but  they  are  to  be  controlled  by  the  Uw  of  the  place  of  perform- 


(N.  Y.)  276];  Cook  p.  Litchfield,  0  N.  Y.  279; 
Weil  F.  Longe,  6  Daly  (N.  Y.)  649. 

XJrAted  S(at«8.— Stubba  t>.  Colt,  30  Fed. 
417;  Mott  r.  Wright.  4  Biaa.  (U.  S.)  53,  17 
Fed.  Cas.  No.  9,B83;  In  re  Conrad,  6  Fed 
Cbs.  No.  3,126,  6  Am.  L.  Rev.  386,  4  Am. 
L.  T.  189,  3  Leg.  Gas.  331,  1  Le);.  Qoz.  Rep. 
2S4,  I  L^.  Op.  (Pa.)  201,  8  Phila.  (Pa.) 
147.  29  Leg.  Int.   (Pa.)   324, 

fVe   7   Cent.   Dig.   tit.   "  BUIb   and   Notea," 

1  648. 

94.  tlanton  e.  Bamea,  60  Ala.  260;  Moon 
V.  Oopton,  22  Ark.   126. 

9B.  Owen  P.  Moodv,  29  Misa.  79 ;  Andrews 
r.  Carr,  26  Miss.  677;  Harper  v.  Bntkr,  2 
Pet.  (U.  S.)  239,  7  L.  ed.  410,  which  cases 
hold  that  a  transfer  made  by  an  executor  or 
administrator  will  he  sufficient,  if  it  la  valid 
bjr  the  law  of  the  place  of  transfer.  Contra, 
Steama  c.  Buniham,  6  Me.  2S1,  17  Am.  Dec 
228;  Thompaon  t>.  Wilson,  2  N.  H.  291. 

06.  Trimbey  e.  Vignier,  1  Bing.  N.  Caa. 
161,  27  E.  C.  L.  684,  8  C.  4  P.  25,  26  E.  C.  L. 
303.  4  Moore  k  S.  696.  But  a  blank  indorae- 
ment  in  France  of  an  Enj^liah  bill  payable  in 
England  will  be  recognized  ao  far  as  to  enable 
the  indorsee  to  recover  against  the  accepter 
in  an  English  court,  /n  re  Marseilles  Exten- 
sion R.,  etc.,  Co.,  30  Ch.  D.  698,  66  L.  J.  Ch. 
US. 

07.  Brook  c.  Vanneat,  68  N.  J.  L.  162,  33 
Atl.  382.  But  aee  Everett  v.  Vendryes,  19 
N.  Y.  436,  holding  that  as  between  the  in- 
dorsee and  the  drawer  the  validity  in  New 
Grenada  of  a  bill  of  exchange  drawn  there 
but  payable  in  New  York  is  to  be  detor- 
mined  by  New  York  law. 

08.  Benton  c.  Oerman-American  Nat.  Bank, 
45  Nebr.  860,  64  N.  W.  227;  McClintick  P. 
Curomina,  3  McLean  (U.  8.)  I5S,  16  Fed.  Gas. 
No.  8.699. 

SO.  Morrison  D.  Levell,  4  W.  Va.  346,  an 
original  contract  between  alien  enemies. 

1.  Rooea  t;.  Crist.  17  111.  460,  66  Am.  Dec. 
67 9.  holding  that  where  a  note  haji  been 
tranaferred  according  to  the  la\r  of  the  place 
of  transfer  by  delivery,  but  such  transfer  is 
bad  for  want  of  indorsement  by  the  law  both 
of  the  place  of  the  original  contract  and  of 
the  forum,  it  will  not  be  enforced  at  suit  of 
the  holder  in  the  court  of  the  latter  plaoe. 
But  see  De  la  Chaumette  c.  Bank  of  England, 

2  B.  ft  Ad.  386,  9  L.  J.  K.  B.  0.  R.  239,  22 
E.  C.  L.  166,  9  b.  &  0.  208,  7  L.  J.  K.  B.  O.  8. 
179.  17  E.  C.  L.  100,  where  a  Bank  of  England 
note  transferred  by  delivery  in  France,  where 


such  tranafer  was  sufficient,  waa  held  in  Eng- 
land, the  place  both  of  the  original  contract 
and  of  the  forum,  to  have  been  lawfully 
transferred,  as  against  the  maker. 

2.  Alabama, —  Clanton  v.  Barnes,  GO  Ala. 
280;  Lowry  v.  Western  Bank,  7  Ala.  120; 
Dunn  V.  Adams,  1  Ala.  627,  36  Am.  Dec.  42. 

Ctfnn«i;ltout.— Greathead  d.  Walton.  40 
Conn.  220;  Downer  P.  Cbesebrough,  36  Conn. 
39,  4  Am.  Rep.  29. 

Jlltnou. — Dunnignn  i.-.  Stevens,  122  111.  396, 
13  N.  E.  6S1,  3  Am.  St.  Rep.  496;  Gay  r. 
Rainey,  89  Dl.  221,  31  Am.  Rep.  76;  Hol- 
brook  e.  Vibbard,  3  111.  469;  Humphreys  p. 
Collier,  1  111.  297.  But  see  Stacy  p.  Baker,  2 
111.  417. 

JndHina. —  Rose  e.  Park  Bank,  20  Ind.  94, 
83  Am.  Dec.  306;  Hunt  c.  Standart,  15  Ind. 
33,  77  Am.  Dee.  70;  Smith  p.  Blatchford,  2 
Ind.  1B4,  62  Am.  Dec.  604;  Yeatman  p.  CuUen, 
5  Blackf.   (Ind.)   240. 

/(fwa. —  Michigan  Nst.  Bank  p.  Green,  33 
Iowa  140;  Huse  P.  Hamblin,  29  Iowa  SOI,  4 
Am.  Rep.  244;  Chatham  Bank  p.  Allison,  15 
Iowa  367. 

£an«(i«. —  Brigga  e.  Latham,  36  Kan.  266, 
13  Pao.  393,  69  Am.  Rep.  646. 

f  «n(UDity. —  Hyatt  p.  Commonwealth  Bank, 
8  Bush  <Ky.)  193;  Carlisle  v.  Chambers,  4 
Bush  (Ky.)  268,  96  Am.  Dec  304;  Short  p. 
Trabue.  4  Mete.  (Ky.)  299;  Weil  p.  Sturgus, 
23  Ky.  L.  Rep.  644,  63  S.  W.  602. 

hmtMiama. —  Trabue  p.  Short,  18  la.  Ann. 
267;  Duncan  p.  Sparrow,  3  Rob.   (La.)   167. 

Uaaaaclmaetts. —  Baxter  Nat  Bank  p.  Tal- 
bot, 164  Mass.  213,  2S  N.  E.  163,  13  L.  R,  A. 
62;  Williams  v.  Wade,  1  Mete  (Mass.)  82; 
Bmynard  v.  Marshall,  8  Pick.  (Mass.)  194; 
Powers  p.  I^cb,  3  Mass.  77. 

ifi«*u«tpp>. —  Allen  p.  Bratton,  47  Miss. 
119. 

Wew  ffampaAtre. —  Dow  p.  Rowell,  12  N.  H, 
49.  Compare  New  York  L.  Ins.  Co.  v.  Mc- 
Kellar,  68  N.  H.  326,  44  AU.  616. 

A'ew  York.— Lee  v.  Selleck.  33  N.  Y.  61S 
lofltrminy  32  Barb.  (N.  Y.)  622,  20  How.  Pr. 
(N.  y.)  276];  Cook  p.  Litchfield,  9  N.  Y. 
279;  Artisans'  Bank  p.  Park  Bank,  41  Barb. 
(N.  Y.)  699;  Hodges  p.  Shuler,  24  Barb. 
(N.  Y.)  38  UifimeA  in  22  N.  Y.  114];  Ay- 
mar  p.  Sheldon,  12  Wend.  (N.  Y.)  439,  27 
Am.  Dec.  137. 

HoTth  Carolina. —  Hatcher  p.  McMorine,  16 
N.  C.  122. 

Pennaglvatiia. —  Lennig  v.  Ralston,  23  Pa. 
St.  137. 
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ance,  where  Bnch  appears  to  have  heen  the  intention.'  The  law  of  the  place 
where  a  bill  Ib  indorsed  and  made  payable  will  control  that  of  tlie  place  where  it 
is  drawn,  although  the  latter  be  al6o  the  place  where  the  action  is  brought.* 

4.  Bight  of  Action.  The  law  of  the  place  of  contract  and  of  tbe  forum  rather 
than  tliat  of  indorsement  will  determine  the  indorsee's  riglit  to  sae  other  parties* 
especially  where  it  is  also  the  law  of  the  place  of  payment.'  Ab  to  an  assignees 
right  to  sue  npon  the  instrument,  the  law  of  the  place  of  transfer  is  subordinate 
to  that  of  the  fonim.^  On  the  other  liand  if  by  the  law  of  the  place  of  transfer 
the  personal  representative  of  a  deceased  holder  can  transfer  an  instrument  bo  as 
to  enable  his  transferee  to  bring  suit,  the  transfer  will  carry  the  power  of  suit 
everywhere,' 

VII.    HATDBITT  AND  GBACE. 

A.  Maturity —  l.  In  iJbneral.  Questions  as  to  tlie  exact  time  of  maturity  of 
commercial  paper  may  arise  in  considering  whether  an  action  npon  it  has  been 
brought  prematurely;'  whether  an  action  is  barred  by  the  statate  of  limita- 
tions;'" whether  judgment  has  been  prematurely  entered  under  a  warrant  of 
attorney  to  confesi  judgment ;  ^^  whether  a  confession  of  judgment  ie  vaUd  under 


South  Carolitut.  —  Holt  r.  Salmon,  Rice 
(8.  C.)  91. 

Tetme»»ee. —  Douglas  r.  Bank  of  Commeroe, 
ft7  Teuu.  133,  36  S.  W.  874;  Trabue  v.  Short, 

6  Coldw.  (Tenn.)  203. 

Wett  Yirginvi. — Nkhola  p.  Porter,  2  W.  Va. 
13,  94  Am.  Dec.  600. 

United  Blatei. —  Slacum  c.  Pomerj,  6 
Cranch  (U.  S.)  221,  3  L.  ed.  204;  Mott  c 
Wright,  4  Biss.  (U.  S.)  53.  17  Fed.  Cas.  No. 
9,883;  Davis  i:  Clemson,  6  McLean  (U.  S.) 
»22,  7  Fed.  Cua.  No.  3,630;  Dunda*  v.  Boiler, 
3  McLean   (U.  S.)  387,  8  Fed.  Caa.  No.  4,141, 

7  Law  Rep,  343,  2  West.  L.  J.  27. 
England, —  Home  c.  Rouquette,  3  Q.  B.  D. 

514,  39  L.  T.  Hep.  N.  S.  219,  26  Wkly.  Rep, 
894;  Rouquette  v.  Overmann,  L.  R.  10  Q.  B. 
626,  44  L.  J.  q.  B.  221,  33  L.  T.  Rep.  N.  S. 
333. 

See  7  Ceut.  Dig.  tit.  "  Bills  aod  Notes," 
t  647. 

3.  Watson  c.  Lane,  62  N.  J.  L.  650.  20 
Atl.  894,  10  L.  R.  A.  784 ;  Hibemia  Nat.  Bank 
p.  Lacombe,  84  N.  Y.  367,  38  Am.  Rep.  518; 
Mueaon  t.'.  Lake,  4  How.  (U.  S.)  262,  11  L.  ed. 
S67.  See  also  Rothschild  v.  Currie,  1  Q.  B. 
43.  5  Jnr.  865,  10  L.  J.  Q.  B.  77,  4  P.  &  D. 
73T,  41  E.  C.  L.  428;  Hirschfeld  v.  Smith, 
L.  R.  I  C.  P.  340,  1  H.  &  R.  284,  12  Jur. 
N.  B.  623,  35  L.  J.  C.  P.  177,  14  L.  T.  Rep. 
N.  8.  886,  14  Wkly.  Rep.  455. 

Wliere  no  place  of  payment  ia  derisncted 
the  iudoner  will  be  entitled  to  notice  of  dis- 
honor if  such  notice  is  required  by  the  tea 
loot  contractus.  Wright  f.  Andrews,  70  Me. 
86. 

4.  BrabBton  tf.  Gibson,  9  How.  (U.  S.)  283, 
13  L.  ed.  131. 

6.  De  la  Chaumette  f.  Bontc  of  England, 
2  B.  ft  Ad.  385,  9  L.  J.  K.  B.  0.  S.  239,  22 
E.  C.  L.  165,  9  B.  ft  C.  208,  7  L.  J.  K.  B.  O.  S. 
179,  17  E.  C.  L.  100. 

6.  If  the  indorsement  ia  in  accordance  with 
the  law  of  the  place  of  contract  and  of  pay- 
ment, although  not  valid  by  the  law  of  the 
place  of  transfer,  the  accepter  will  be  liable 


where  the  lull  was  made,  as  in  the  case  of  a 
blank  indorsement  in  France  of  an  Engli^ 
accepted  bill.  Bradlaugh  r.  De  Rin,  L.  R.  ! 
C.  P.  473,  39  L.  J.  C.  P.  254,  22  L.  T.  Rep. 
N.  S.  623,  18  Wkly.  Rep.  931  Ireveraitig  LK. 
3  C.  P.  638] ;  Lebel  v.  Tucker,  L.  R.  3  Q.  a 
n,  8  B.  ft  S.  830,  37  L.  J.  Q.  B.  48.  17  L  T. 
Rep.  N.  S.  244,  16  Wkly.  Rep.  338;  /a  t^ 
MarBeillefl  Eitenaion  R.,  etc..  Co.,  30  Cb.  D. 
698,  55  L.  J.  Ch.  110.  And  see  Trimbey  f. 
Vimier,  1  Bing.  N.  Cas.  151,  27  E.  C.  L  584, 
8  C.  ft  P.  25,  25  E.  C.  L.  303,  4  Moore  i  S, 
695. 

7.  Even  where  the  law  of  the  place  o( 
transfer  does  not  allow  the  assignee  to  ^uc 
in  his  own  name,  he  may  generally  do  so  if 
permitted  by  the  ta»  fori,  Roosa  v.  Crist,  17 
III.  460,  05  Am.  Dec.  679;  Fobs  v.  Nutting,  » 
Gray  (Mobb.)  484.  Especially  if  tbe  plue 
of  forum  ia  also  the  place  where  the  contract 
was  made.  Lodge  V.  Phelps,  1  Johns.  Ca. 
(N.  Y.)  139,  2  Oai.  Cas.  (N.  V.)  321.  But 
see  oontra,  as  to  a  non-negotiable  note.  Ovn 
V.  Moody,  29  Miss.  79. 

8.  Andrews  v.  Carr,  26  Miss.  577;  Grace  i. 
Hannah,  51  N.  C.  94;  Leake  c.  Gilchrist,  13 
N.  C.  73;  Harper  u.  Butler,  2  Pet  (U.  &I 
239,  7  L.  ed.  410.  See  also  Barrett  r.  Gil- 
lard,  10  Tex.  69,  holding  that  the  assignee  of 
a  non-negotiable  note  from  the  administnl'H' 
of  the  deceased  payee  may  bring  suit  on  it  ii 
his  own  name  if  lie  can  do  so  by  the  law  of 
the  payee's  domicile.  Contra,  Steams  r. 
Bumham,  6  Me.  261,  17  Am.  Dee.  223; 
Thompson  v.  Wilson,  2  N.  H.  291. 

8.  Beach  o.  Atkinaon,  87  Oa.  2SS,  13  a  E. 
Whitwell  V.  Brigham,  10  Pick.  (Hto.) 


117. 


infra,  XIT, 
i   Miu.  Ml; 


Accrual  of  cante  of  action  s 
A  [S  Cyc.]. 

10.  Efflnger    c.    Richards,    £ 
McCoy   p.    Farmer,   66   Mo.   244;   Dawiw  r 
Wheeler,  52  Vt.  574.    See,  generally,  UiOT*- 
TioNs  OF  Aerrona. 

1 1.  Taylor  V.  Jacol^,  2  Pa.  St.  496, 4E  in- 
Dec  615. 
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a'statnte  ftothorizing  coafeesion  of  judgment  npon  debts  dtie;"  whether  a  tender 
was  too  late  or  premature ;  ^  whether  the  paper  has  been  presented  for  payment 
and  notice  of  dishonor  given  at  tlie  proper  time ; "  whether  it  has  been  protested 
prematurely  or  too  late ;  ^  whetlier  it  has  been  transferred  before  matnnty,  eo  as 
to  give  the  holder  the  position  of  a  "bona  jide  parehaser ; "  wliether  a  bill  was 
prtimatnrely  paid  hy  an  accommodation  accepter  or  snretv ; "  and  in  other  cases. 
Sabstantiall;  the  same  principles  determine  the  time  of  maturity  for  all  these 
parpoees. 

2.  What  Law  Ooverms.  The  time  of  maturity  of  commercial  paper  is  deter- 
mined  by  the  law  of  the  place  where  it  is  payable.'* 

8.  Paper  Payable  at  a  Fdcks  The  —  a.  In  General.  Where  a  bill  or  note 
is  in  terms  payable  on  a  fixed  dar,  as  on  a  day  specified,  or  in  a  specilied  number 
of  days,  montiiB,  or  years  after  date,  it  becomes  due  on  that  day,  and  a  tender  on 
the  day  following  or  a  later  day,  without  interest,  is  not  good,"  while  a  tender 
Itefore  that  day  is  premature."  As  the  paper  does  not  become  due  until  the  time 
so  fixed,  an  action  before  that  time  ia  premature.*'  Where  a  negotiable  instrument 
is  payable  at  a  fixed  time,  it  is  overdne  as  soon  as  that  time  is  past,  and  a  trans- 
feree after  that  time  ia  a  transferee  after  maturity,  and  not  a  h<ma  fide  holder.** 
The  time  for  payment  of  a  note  may  be  fixed,  by  indorsement  of  a  contempora- 
neous agreement,  on  a  different  day  than  is  specified  on  its  face,**  or,  except  as 
affaiast  purchasers  without  notice,  by  a  separate  written  agreement ; "  but  the 
time  fixed  in  a  note  cannot  be  changed  by  a  contradictory  memorandum  in  the 
margin.'* 

h.  Parol  Evidence.  Parol  evidence  of  intention  is  admissible  to  explain  a 
latent  ambiguity  in  tlie  statement  of  the  time  of  payment,  but,  by  the  weight  of 
authority,  not  to  explain  a  patent  ambignity,  or  to  contradict,  add  to,  or  vary  the 
instrnment,*' 


18.  BAldwin  V.  FreydeDdall,  10  III.  App. 

ion. 

13.  Aver?  t).  Stewart,  2  Conn.  69,  7  Am. 
Dec.  240;  City  Butk  v.  Cutt«T,  3  Pick.{MaaB.) 
4Ui  May  t.  Cooper,  Fortescue  376. 

14.  TowIb  o.  Stars,  67  Minn.  370,  SB  N.  W. 
1008,  36  L.  R.  A.  463;  Commercial  Bank  c. 
Barkadale.  36  Mo.  563;  Salter  c.  Burt,  20 
Wend.  (N.  Y.)  205,  32  Am.  Dec.  630;  Mc- 
Murchey  f.  Robinson,  10  Ohio  496. 

PreKiitment  foi  payment  see  in^ra,  X. 
Notice  of  disbonoi  see  infra,  XIII. 

15.  Bell  r.  Chicago  First  Nat.  Bank,  115 
U.  S.  373,  6  S.  Ct.  105,  29  L.  ed.  409. 

16.  Helmer  v.  Krolick,  36  Mich.  371; 
Rapid  City  First  Nat.  Bank  o.  Security  Nat. 
Bank,  34  Nebr.  71,  51  N.  W.  305,  33  Am.  St. 
Rep.  616,  15  L.  R.  A.  386  j  Baucom  v.  Smith, 
M  N.  C.  537. 

Bona  fide  holder  see  infra,  IX. 

IT.  Payment  of  a  bill  by  en  accommodation 
accepter  before  the  day  of  maturity,  it  made 
with  intent  to  pay  the  acceptance,  will  oper- 
ate all  payment  at  the  commencement  sA  the 
day  of  maturity,  so  as  to  entitle  the  accepter 
to  commence  an  action  on  that  day  before 
bneinesB  hours.  Whitwell  c.  Brigham,  10 
Pick.   (Maes.)    117. 

18.  Skelton  p.  Dustin,  92  III.  49;  Com- 
mercial Bank  e.  Barksdale,  36  Mo.  S63.  And 
aee  nipra,  I,  D,  2;  infra,  VII,  B,  3. 

le.  City  Bank  c.  Cutter,  3  Pick.  (Mass.) 
414.    And  gee,  generally,  Terdeb. 

iDdOTser. —  Where  an  indorser  of  a  note  is 
given  notice  of  dishonor  on  the  day  of  ma- 


turity, the  note  is  due  and  payable  by  him 
on  that  day  and  he  has  not  a  reasonable  time 

in   which   to   pay.      City   Bank   c.   Cutter,   3 
Pick.    (Mass.)    414. 

20.  May  v.  Cooper,  Forteacue  376.  And 
Bce,  generally,  Tenueb. 

21.  Beach  t>.  Atkinson,  B7  Ga.  268,  13  S.  E. 
E91;  Whitwell  t>.  Brigham,  19  Pick.  (Mass.) 
117.    And  see  infra,  XIV,  A  [8  Cyc.]. 

22.  St.  Paul  First  Nat.  Bank  p.  Scott 
County,  14  Minn.  77,  100  Am.  Dec.  194;  Bau 
com  P.  Smith,  66  N,  C.  537.  See  alao  in/ro, 
IX,  A,  3,  b,   (nr),   (c). 

23.  Sffinger  t>.  Richards,  35  Miss.  540; 
Powell  p.  Guy,  20  N.  C.  55.  And  see  Good- 
night I).  Texas  Land,  etc.,  Co.,  (Tex.  Civ. 
App.  1896)   34  S.  W.  974. 

24.  The  time  of  payment  of  a  note  as  fixed 
thereby  may  be  controlled  as  between  the 
parties,  and  as  against  purchasers  with  no- 
tice, by  a  separate  written  agreement  that  it 
shall  not  become  due  until  the  performance  of 
certain  conditions.  Jacobs  c.  Mitchell,  46 
Ohio  St.   601,  22  N.  E.  768. 

25.  Fisk  p.  McNeal,  23  Nebr.  726,  37  N.  W. 
616,  8  Am.  St.  Rep.  162. 

26.  Oeorgia. —  Neal  D.  Reams,  88  Ga.  298, 
14  S.  E.  817 ;  MoCrary  c.  Caskey,  27  Ga.  64. 

InAUma. —  Wade  f.  Darrow,  16  Ind.  212. 

/ouia.—  Works  o.  Hersbey,  35  Iowa  340. 

Ifaine. —  Nichols  n.  Frothingham,  4fi  Me. 
220.  71  Am.  Dec.  E3B. 

Mas»<KK^aetU.—  Wright  p.  Fisher,  13 
Pick.  (Mass.)  41S  note;  Newman  t>.  Eettelle, 
13  Pick.  (Masa.)  418, 
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e.  Omission  of  Words.    Where,  however,  words  are  omitted  id  the  expression 

of  the  time  of  payment,  bo  that  there  is  a  patent  ambiguity  which  cannot  be 
explained  hy  parof  evidence  of  inteiition,  it  is  nevertheless  competent  to  show  the 
circnmstances  under  whicli  the  paper  was  given,  and  the  paper  will  be  given 
effect  according  to  the  intention,  as  it  may  appear  from  the  words  used,  when 
read  in  the  light  of  snch  circuinstaDces." 

d.  Fixed  Time  After  Date.  Wliere  commercial  paper  is  payable  a  specified 
number  of  days,  months,  or  years  "  after  date,"  it  matures,  if  days  of  grace  are 
not  allowed,*  on  the  last  day  of  the  time  specified,  reckoning  from  the  date,* 
unless  there  is  sometliing  on  the  face  of  the  paper  to  show  a  different  intention." 
And  tliisis  true  although  the  paper  may  have  been  iuteutiooally  postdated"  or 


Oftio.— Kelsey  P.  Hibba,  13  Ohio  St.  340; 
Jones  c.  Brown,  11  Ohio  St.  601. 

Pennsylvania. —  Hill  P.  Gaw,  4  Pa.  St.  493. 
But  see  Homer  v.  Horner,  146  Pa.  St.  258, 
23  Atl.  441. 

Texas^^  Self  v.  Eing,  26  Tez.  662. 

WUconHn.—  Lamon  v.  French,  25  Wis.  37. 
j  England.  —  Hoare  v.  Graham,  3  Campb. 
67,  13  Rev.  Rep.  752.  See  also  Moseley  v. 
Hanford,  10  B.  &  C.  720,  S  L.  J.  K.  B.  0.  S. 
2t)I,  21  E.  C.  L.  308;  Free  C.  Hawkins,  Holt 
650.  3  E.  C.  L.  217,  1  Moore  C.  P.  535,  8 
Taunt.  02,  4  E.  C.  L.  66. 

Canada.— McQueen  v.  McQueen,  0  U.  C. 
Q.  B.  636. 

Compare  BoyUn  v.  Mobile  Bank,  72  Ala. 
262,  47  Am.  Eep.  408. 

Admiaaibility  of  parol  evidence  leneially 
see  infra,  XIV,  E   [8  Cjc.]. 

27.  Alabama. —  Boykin  v.  Mobile  Bank,  72 
Ala.  262,  47  Am.  Rep.  408,  holding  a  note 
payable  "  twenty-five  after  date,"  negotiable 
and  payable  at  a  bank,  to  mean  "  twenty-five 
days  after  date." 

fJKnow.— MaSsie  v.  Belford,  63  HI.  290 
(holding  that  a  specified  day,  "eighteen  and 
sixty-eight "  meant  "eighteen  hundred  and 
sixl^-eight") ;  Weems  v.  Parker,  60  III.  App. 
167    (holding  that  a  not«  payaltle  "ninety 

after  date"  was  payable  ninety  days 

after  date) . 

Maine. —  Nichols  v.  Frothingham,  46  Me. 
220,  71  Am.  Dec.  539,  holding  a  note  given  to 
an  insurance  company  for  a  policy,  and  pay- 
able "  Six  after  date,"  to  be  a  note  pay- 
able six  months  after  date. 

Massachuaettt,  —  Pearson  c.  Stoddard,  6 
Gray     (Mass.)     199,     holding    that    "four 

months    after    "    meant    "  four    months 

after  date." 

MitMasippi. —  Conner  p.  Routh,  7  How. 
(Miss.)  176,  40  Am.  Dec.  69,  holding  that  a 
note  payable  "  twenty-four  after  dat« "  was 
admissible  in  evidence  under  an  averment 
that  twenty-four  months  after  date  was  the 
time  meant,  and  that  it  was  for  the  jury  to 
say   whether  ^uch   was  the   intention  of  the 

28.  As  to  gtaix  generally  see  infra,  VII,  B. 
89.  Rapid  City  First  Nat.  Bank  v.  Security 

NaL  Bank,  34  Nebr.  71,  51  N.  W.  305,  33  Am. 
St.  Bep.  018,  15  L.  R.  A.  386;  Baucom  v.  Smith, 
66  N.  C.  537;  Bumpass  e.  Tinuns.  3  Sneed 
(Tenn.)  459.  Compare  Wallace  v.  Hill, Minor 
(Ala.)  70  (where  a  note  dated  December  4, 
[VII,  A.  S,  c] 


1820,  and  payable  "on  or  before  the  25th  day 
of  December  next,"  waa  constmed  as  payabk 
December  25,  1821)  ;  Neal  V.  Reams,  83  Ga. 
298,  14  S.  E.  617  (where  a  noU  dated  Uarch 
4,  1886,  and  payable  "  on  the  etb  March  sfUr 
date "  waa  construed  aa  payable  March  5, 
1SS6)  ;  Drapeau  P.  Pominvill^  11  Qnebec 
Super.  Ot  328. 

One  day  after  date. — A  note  payable,  \rith- 
out  grace  (see  tn/ra,  VII,  B),  "  one  day  after 
date, '  is  due,  not  in  a  reasonable  time,  but 
on  the  day  after  its  date,  and  if  it  is  trans- 
ferred on  the  second  day  thereafter  or  any 
later  day  the  transferee  takes  after  maturity, 
and  therefore  subject  to  equities  and  defenses. 
Baucom  v.  Smith,  66  N.  C.  537.  See  also 
Beall  f.  Leverett,  32  Oa.  105,  79  Am.  Dec 
298.  And  it  baa  been  held  that  where  a  note 
was  due  only  one  day  after  date  it  will  not 
be  presumed  that  a  transferee  took  it  before 
maturity.  Beall  t>.  Leverett,  32  Ga.  103.  79 
Am.  Dec.  298.  A  note  which  is  payable  in  odd 
day  without  ^ace  does  not  become  due  until 
the  day  after  its  date,  and  an  action  brought 
on  that  day  is  premature  in  those  jurisdic- 
tions in  which  an  action  cannot  be  broo^t  on 
the  day  on  which  a  note  falls  due.  Davis 
C  Epplnger,  18  Cal.  378,  79  Am.  Dec  184; 
Taylor  p.  Jaooby,  2  Pa.  St.  495.  45  Am.  Dee. 
616  1  Moora  «.  Hollaman.  25  Tex.  Suppl.  81. 

Conf  eiston  of  Judgment. —  Under  a  etatut* 
rendering  valid   as   against  creditors  coafn- 


App. 
Da 


106. 


>ate  01  sight. — A  promise  to  accept  a  draft 
~  lor  one  month "  means  one  month  fron> 
date,  not  from  sight.  Seaboard  Nat.  Bank  r. 
Burleigh,  74  Hun  (N.  Y.)  4O0,  26  N.  Y.  Suppl. 
637,  57  N.  Y.  St.  247  \distingiii«hi»g  Ulster 
County  Bank  v.  McFarlan,  5  HiU  (N.  Y.) 
432], 

30.  A  note  payable  "one  year,  Augnit  IS, 
after  date,"  and  dated  July  20,  matures  on 
the  15th  of  August  in  the  next  jear.  Wuh- 
ington  County  Bank  P.  Jerome,  8  Uich- 
490. 

31.  BumpaM  V.  Tinuns,  3  Sneed  (Turn.) 

459.  See  also  Almlch  v.  Downey,  46  Minn. 

460,  48  N.  W.  197. 

In  sncli  case  the  Inatioment  has  legal  effect 
from  tlw  time  of  its  delivery,  but  the  dite 
fixes  the  period  from  which  the  time  for  in 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7  eye.]     841 


antedated."    If  tliere  ie  no  date  the  timd  is  reckoned  from  delivery  of  the 
paper." 

e.  Mistake  In  Date.  If  commercial  paper  is  wrongly  dated  by  mistake,  and 
not  inteiitiuually  antedated  or  postdated,  the  mistake  may  be  eliown,  tts  between 
tlie  original  parties,  and  the  instrnment  will  bo  given  effect  enaording  to  their 
intention."  Tlie  mistake  may  also  bo  shown  by  a  transferee,  and  he  will  be  pro- 
tected as  a  honafide  holder  if  he  took  the  paper  before  its  actual  maturity."  But 
it  is  not  admissible  to  show  a  different  date  from  that  expressed  as  against  a  bona 
jide  transferee  before  tiie  apparent  matarity  of  the  instrument." 

f.  Reckoning  time  —  (i)  Months.  In  reckoning  the  time  of  maturity  of 
commercial  paper  governed  by  the  law  tnerchant,  a  "  month  "  is  taken  as  mean- 
ing a  calendar  month,  so  that  a  bill  or  note  dated  on  a  certain  day,  and  payable 
one  or  more  months  after  date,  becomes  due  on  the  same  day  as  its  date  of  the 
month  in  which  it  is  payable,  or  on  the  third  dny  thereafter,  if  entitled  to  grace,°° 
QiileGs  such  month,  being  shorter,  tacks  such  d^,  in  which  case  the  paper  will 
become  due  on  the  last  day  of  the  month.'*  If  the  paper  has  an  impo&siblo 
date,  as  September  31,  it  is  regarded  as  dated  on  the  last  day  of  the  month,  and 
becomes  dne  on  the  corresponding  day  of  the  month  in  which  it  is  payable.'" 

(ii)  Usances.  In  Europe  bills  of  exchange  are  often  made  payable  in  one  or 
more  "  usances,"  a  nsance  being  a  "  time  lixed  by  the  usage  "  oi  the  conntriea 


ajment  or  maturity  ii  to  be  calculated. 
impoHs  r.  TimmB,  3  Bne«d  (Tenn.)   469. 

33.  Baldwin  c.  Fre;dendall,  10  111.  App. 
106;  Luce  v.  Shoff,  TO  Ind.  162;  Cochran  v. 
Duffy,  S  Ohio  Dec.  (Reprint)  103,  6  Cine. 
L.  Bui.  S46.  And  see  Almicti  v.  Dovmej,  46 
Minn.  460,  48  N.  W.  197 ;  Powell  e.  Waters, 
8  Cow.  (N.  T.)  669.  Contra,  Beach  o.  Atkin- 
son, ST  Ga.  283,  13  S.  E.  G9I ;  Raefle  V.  Hoore, 
58  tia.  B4.  Where  a,  note  given  for  a  debt  due 
Ib  antedated  and  made  payable  one  day  after 
date,  a  judgment  confessed  thereon  on  the 
daf  of  its  date  is  not  invalid  as  against  credi- 
tors under  a  statute  rendering  invalid  con- 
fessions ot  judgmoit  for  debts  not  due. 
Baldwin  r-   Frevendall,  10  111.  App.   108. 

AntedatiiiK  to  evade  atatnte  oi  accompliah 
wrong. —  The  antedating  of  a  note  may  be 
shown,  however,  and  it  will  be  given  effect 
from  its  delivery  only,  when  the  antedating 
WHS  for  the  purpose  of  evading  a  statute, 
and  in  other  cases  in  which  it  appears  that 
it  was  for  the  purpose  of  unjustly  imposing 
or  defeating  a  liability,  or  accomplishing  a 
fraudulent  or  wrongful  design.  In  short, 
whenever  justice  requires  it,  the  party  to  be 
injuriously  affected  by  such  antedating,  may 
show  the  actual  time,  and  effect  will  be  given 
or  denied  to  the  instrument  accordingly." 
Baldwin  v.  Freydendall,  10  III-  App.  106,  112. 

33.  Giles  r.  Bonne,  2  Chit.  300,  6  M.  £  S. 
73,  13  E.  C.  L.  640.  See  also  Richardson  t>. 
Ellett,   10  Tex.   100. 

34.  See  aupra,  VII,  A,  3,  d. 

35.  Almich  c.  Downey,  46  Minn.  460,  48 
N-  W.   197. 

36.  Maine. —  Drake  v.  Rogers,  32  Me.  624. 
Uinnetota. —  Almich  c.   Itowney,   46  Minn. 

460,  48  N.  W.  197. 

New  York. —  Germania  Bank  t>.  Distler,  4 
Hun  [N.  Y.)  833,  67  Barb.  (N,  Y.)  333  [of- 
firmed  in  64  N.  Y.  842]. 

Ohio. —  Dennison  r.  Jessup,  1  Disn.  (Ohio) 
680,  12  Ohio  Dec.   (Beprint)   608. 


—  McSparran   v.    Neeley, 


Petmsstvan 
Pa.  St.   17. 

England.—  Pitch  v.  Jones,  6  E.  £  B.  238,  1 
Jur.  N.  S.  854,  24  L.  J.  Q.  B.  293,  3  Wkly. 
Rep.  607,  86  E.  C.  L.  238,  especially  where 
the  correct  date  is  indicated  by  the  maker 
in  a  memorandum  indorsed  or  written  on  the 
instrument. 

37.  Almich  v.  Downey,  46  Minn.  460,  48 
N.  W.  197.  And  see  ainton  Nat.  Bank  i:. 
Graves,  48  Iowa  228;  Huston  c.  Young,  23 
Me.  85;  Cranson  v.  Qoao,  107  Haas.  439,  0 
Am.  Rep.  46. 

Defenses  against  bona  fide  tianifeTeea  aee 
infra,  XIV,  B  [8  Cyc.]. 

38.  Alabama. — Wooley  i;.  ClemenU,  II  Ala. 
220- 

Loitiaiana. —  Wood  v.  Mullen,  3  Rob.  (La.) 
395;  Wagner  v.  Kenner,  2  Rob.   (La.)   120. 

Uaiyland, — Beck  c.  Thompson,  4  Harr.  &  J. 
(Md.)  631. 

Miaaiaaippi.—  Barlow  t).  Planters'  Bonk,  7 
How.   (Miss.)    129. 

Hew  York. —  Roehner  c.  Knickerbocker  L. 
Ins.  Co.,  63  N.  Y.  160  [affirming  4  Daly 
(N.  Y.)  512];  LefOngwell  f.  White,  1  Johns. 
Cas.   (N.  Y.)   9B,  1  Am.  Dec.  07- 

Ohio. —  McMurchey  v.  Robinson,  10  Ohio 
496. 

Tmneiaee. —  State  Book  i>.  Officer,  3  Baxt. 
(Tenn.)   173. 

Tewaa. — Young  v.  Tan  Benthuysen,  30  Tex, 
762 ;  Campbell  v.  Lane,  25  Tex.  Suppl.  93. 

Vemionf.— Ripley  v.  Greenleat,  2  Vt.  129. 

England.—  Cockell  v.  Gray,  3  B.  ft  B.  136, 
7  E.  C.  L.  6T6i  Chitty  BiUs  420;  Bills  Exch. 
Act,  )  14. 

89.  Wood  V.  Mullen,  3  Rob.  (La.)  396,  . 
holding  that  a  note  dated  the  29tb  ot  Aa- 
gust,  payable  at  six  months,  was  due,  with 
grace,  the  3d  ot  March  following,  as  the  day 
ot  nominal  maturity  waa  February  28,  and 
absolute  maturity  waa  three  days  later. 

4a  Wagner  0.  Kenner,  2  Rob.  (La.)   120. 
[VII.  A.  8,  f.  (U)] 
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snch  usage,  nor  any  known  iiBance,  in  the  United  States  or  Great  Britain."  The 
courts  do  not  takejudicial  notice  of  a  foreign  uBance,  but  it  must  be  proved." 

(ill)  Days,  where  commercial  paper  18  payable  s  certain  number  of  days 
after  date  it  falls  nominally  due  at  the  last  of  the  number  of  days  specifietl, 
reckoning  from  the  date,  and  paper  payable  thirty  days  or  sixty  days,  etc,  after 
date  means  the  number  of  days  specified,  and  not  months.**  In  leap  year  the 
29th  of  February  is  coouted.** 

(iv)  IsCLumNQ  AND  ExcLUDLfO  Days — (a)  Day  of  Date.  Where  com- 
mercial paper  is  payable  at  a  fixed  period  from  or  after  date,  after  eight,  or  after 
the  happening  of  a  speciiied  event,  its  maturity  is  determined,  botli  by  the  law 
merchant  ana  under  the  Negotiable  Instruments  Law,  by  excluding  the  day  of 
its  date  or  other  day  from  which  the  time  begins  to  run,**  and  the  same  is  tme  of 
paper  payable  "  in  "  a  given  number  of  days.*' 

{b\  t)ay  of  Maturity.  On  the  other  hand  the  day  of  payment  or  matnrity 
is  included  as  the  last  day  of  the  currency  of  tlie  paper.  The  maker  or  accept^ 
has  the  whole  of  that  day  in  which  to  make  payment,  and  in  most  jurisdictioDi 
therefore  it  is  held  that  an  action  cannot  bo  brought,  even  after  demand  and 
refusal  to  pay,  until  tlie  day  following  or,  wliere  grace  is  allowed,  until  tlie  dsj 
following  the  last  day  of  grace.*'    It  follows  that  the  day  of  maturity  is  to  be 


41.  See  1  Daniel  Neg.  Inatr.  (5th  ed.), 
f  631. 

42.  1  Dftaiel  Neg.  Inetr.  (Stli  ed.},  |  631| 
I  Parsons  Notes  &  B.  380. 

43.  Buckley  c.  Campbell,  1  Salk.  131. 

44.  Alabama. —  Bradley  v.  Northern  Bask, 
W  Ala.  252. 

California.— "Ra-Met  v.  Broder,  107  Cal.  282, 
40  Pac.  430. 

Indiana. —  Helphenstine  t".  Vincennea  Nat. 
Bank,  65  Ind.  582,  32  Am.  Rep.  86. 

Maaeachuaetta.  —  Woi>d'bTidge  f.  Brif;ham, 
12  Mass.  403,  7  Am.  Dec.  85,  13  Mass.  556. 

Missouri. —  Blacker  u.  Ryan,  65  Mo.  App. 
230. 

45.  Brown  v.  Jonea,  125  Ind.  376,  25  N.  E. 
452,  21  Am.  St.  Rep.  227;  Helphenstine  c. 
Vincennes  Nat.  Bank,  65  Ind.  582,  32  Am. 
Rep.  86  [overruling  Porter  v.  Holloway,  43 
iDd:  35;  Kohler  f.  Montgomery,  17  lad.  220; 
Craft  V.  State  Bank,  7  Ind.  219;  Swift  v. 
Tousey,  5  Ind.   198]. 

46.  California.—  Rauer  P.  Broder,  107  Cal. 
282,  40  Pac.  430. 

Conneclicut. —  Avery  V.  Stewart,  2  Conn. 
69,  7  Am.  Dec.  240. 

Indiana. —  Kieher  D.  State  Bank,  7  Blackf. 
(Ind.)    610. 

ifatne. —  Ammidown  t>.  WoodmoD,  31  Me. 
530. 

MasMchusettt.  —  Woodbridge  v.  Brigham, 
12  Mass.  403,  7  Am.  Dec.  85;  Wentworth  t). 
Clap,  11  Mass.  87  note;  Henry  t>.  JoncB,  8 
Mbhs.  453. 

If WBourt.— McCoy  v.  Farmer,  66  Mo.  244. 

New  York. —  Roehner  c.  Knickerbocker  L. 
In.i.  Co.,  63  N.  Y.  160  [amrming  4  Daly 
(N.   Y.)    512]. 

Temaa. —  Yonng  v.  Van  Benthuysen,  30  Tex. 
762;  Moore  v.  Hollaman,  25  Ter.  Suppi.  81. 

United  States. —  Mitchell  p.  Degrand,  1 
Mason  (U.  S.)  176,  17  Fed.  Ca«.  No.  9,661; 
Hill  c.  Norvell.  3  McLean  (U.  S.)  683,  12 
Fed.  Cas.  No.  6,497. 


England. —  Coleman  P.  Sayer,  I  Bam.  K.  B. 
303;  May  p.  Cooper,  Forteacue  376. 
Aa  to  psp«T  payable  on  denumd  see  infra. 
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47.  Wentworth  p.  Clap,  11  Haas.  87  note; 
Heniy  t>.  Jones,  8  Mass.  453. 

48.  California.— I)a.vi»  v.  Eppinger,  18C»L 
378,  79  Am.  Dec.  184;  McFarland  c.  Piw,  i 
Cal.  62Q;  Wilcombe  v.  Dodge,  3  CaL  260,  ii 
Am.  Dec.  411.  And  see  Rauer  c.  Broder,  107 
Cal.  282,  40  Pac.  430. 

Georgia. —  Raefle  v.  Moore,  68  Ga.  94. 

IllinoU.— See  Walter  r.  Kirk,  14  III.  Si; 
McCoy  V.  Babcock,  1  Hi.  App.  414. 

Kansas.—  Farmers'  Nat.  Bank  v.  Salim 
Paper  Mfg.  Co.,  68  Kan.  207,  48  Pac.  863. 

Louisiana.—  Leigh  c.  Knickerbocker  L  Ins. 
Co.,  26  La.  Ann.  436. 

Minnesota. —  See  Daly  e.  Proetz,  SO  Uinn. 
411. 

Nmn  Jeney. —  Sutclifle  p.  Humphreys,  Si 
N.  J.  L.  42,  32  AU.  706. 

Hew  York. —  Oothout  p.  Ballard,  41  Bub. 
(N.  Y.)  33;  Smith  P.  Aylesworth,  40  Barb. 
(N  Y.)  104;  Osborn  v.  Moncure,  3  Wend.  (S.  Y.I 
170. 

Penn»ylvania. —  Taylor  p.  Jaooby,  2  Pa.  St. 
496,  45  Am.  Dec,  615;  Thomas  c.  Shoemakir. 
6  Watta  A  S.  (Pa.)  17B;  Sevan  o.  Eldridje, 
2  Miles    (Pa.)    353. 

TeiToe.— Skidmore  V.  Little,  4  Tei.  301: 
Campbell  v.  Lane,  25  Tez.  Suppl.  93;  MooR 
p.  Hollaman,  25  Ter.  Suppl.  81.  And  « 
Young  P.  Van  Benthuysen,  30  Tei.  782. 

Washington. —  Joergenson  c.  JoeTgenson,S8 
Wash.  477,  68  Pae.  913. 

England. —  Kennedy  p.  Thomas,  [189*1  ! 
Q.  B.  759,  63  L.  J.  Q.  B.  781,  71  L  T.  Rep. 
N.  S.  144,  9  Reports  664,  i"  Wkly.  Rep.  6*'- 
And  see  Oaskin  c.  Davia,  2  F.  A  F.  294. 

Note  payable  day  after  date.—A  BnitnpM 
a  promisaoiy  not«  payable  one  day  after  ditt. 
without  grace,  b^un  on  the  day  following^  tbe 
execution  of  Uie  note,  is  premature.   Davit  r. 


D,8ilizedb,G00gle 


COMMERCIAL  PAPER 


[7  Cyc]     843 


excluded  in  reckoning  the  period  for  the  running  of  the  statute  of  IimitatioDS  on 
a  bill  or  note.**  Tlio  pftiier,  however,  may  be  lawfully  protested,  and  notice  of 
diohonor  given,  at  any  tune  on  the  day  of  matunty,  after  a  demand  and  refusal 
to  pay."  A  bill  or  note  is  not  transferred  after  maturity,  eo  aa  to  prevent  the 
transferee  from  claiming  Ba  a  iona  fide  holder,  if  it  is  transferred  at  any  time  on 
the  day  when  it  is  payable,  or  on  the  last  day  of  grace,  if  tlie  paper  is  entitled  to 
grace." 


Eppinger,  18  Cal.  378,  T9  Am.  Dec.  184.  See 
also  Tnjrlor  c.  Jacobf,  2  Pa.  St.  495,  46  Am. 
Dec.  616. 

Dednooa  to  tbe  contTai;. —  la  Bome  juria- 
dictions  the  rule  stated  in  the  text  ie  not 
recognized  to  the  full  extent,  but  it  is  held 
that  paper  is  due  on  demand  at  anj  reason- 
able time  on  the  da;f  of  maturity,  and  that 
an  action  therefore  maj  be  maintained  on 
that  daj,  aft«T  a  demand  and  refusal  to  pay. 

ArtoRSOR. — Heise  c.  Bumpaas,  40  Ark.  646 ; 
Holland  e.  Clark,  32  Ark.  BBT. 

J/ai'ne. —  Veazie  Bank  r.  Paulk,  40  Me.  109; 
Greeley  c.  Thurston,  4  Me.  479,  Ifl  Am.  Dee. 
28.'i.     Compare  Lunt  p.  Adams,  17  Me.  230. 

iiaasachusetia. —  Gordon  c.  Parmelee,  15 
Gray  (Mass.)  413;  Staples  v.  Franklin  Bank, 
1  Mete.  (Mass.)  43,  35  Am.  Deo.  345;  Whit- 
well  c.  Brigham,  16  Pick.  (Mass.)  117;  City 
Bank  r.  Cutter,  3  Pick.  (Mass.)  414;  Shed  c. 
Brett,  1  Pick.   (Maaa.)  401,  11  Am.  Dec.  209. 

Ve-m  Hampshire.  —  Dennie  v.  Walker,  7 
N.   H.   199. 

Bouth  Carolina. —  McEenzie  v.  Durant,  D 
Rich.  (S.  C.)  61;  WilBon  v.  Williman,  1 
Nott  4  M.   (S.  C.)   440. 

TenneBaee. —  Coleman  e.  Ewing,  4  Humphr. 
tTenn.)   241. 

Accrual  of  right  of  action  generally  aee 
infra,  XIV,  A   [8  Cyc.]. 

In  absence  of  a  demand.— All  the  authori- 
ties agree  that,  in  the  absence  of  a  demand  of 
payment  on  the  day  fixed  therefor,  an  action 
commenced  on  that  day  is  premature. 

Alabama.— Kandolph  v.  Cook,  2  Port.  (Ala.) 
26S. 

Arkanaat. —  Moore  c.  Horsley,  42  Ark.  103; 
Heiae  e.  Bumpass,  40  Ark.  646;  Holland  c. 
Clark,  32  Ark.  697. 

Cali/omia.— Bell  p.  Sackett,  38  Cal.  407. 

Illinois.^  Walter  v.  Kirk,  14  IH.  55. 

7)Hfiana.~  Benson  t>.  Adams,  89  Ind.  363, 
35  Am.  Bep.  220. 

Kantat.  —  Farmers'  Nat.  Bank  p.  Salina 
Paper  Mfg.  Co.,  68  Kan.  207.  4S  Pac.  863. 

Maine. —  Vandesande  v.  Chapman,  4S  Me. 
262;  Greeley  p.  Thurston,  4  Me.  479,  16  Am. 
Dec.  235. 

Mauackvaetti.—  Estes  P.  Tower,  102  Mass. 
65,  3  Am.  Rep.  439;  Gordon  V.  Parmelee,  15 
Gray  (Mass.)  413;  Pierce  P.  Cate,  12  Cush. 
(Haas.)  190,  69  Am.  Dec.  176;  Whitwell  t. 
Brigham,  19  Pick.   (Mass.)   117. 

Michigan. —  Wiesinger  p.  Benton  Harbor 
First  Nat.  Bank,  106  Mich.  291,  84  N.  W.  69. 

VmncBof a.— Daly  p.  Proetz,  20  Minn.  411. 

Texaa. —  Hamilton,  etc..  Hill  Co.  p.  Sinker, 
74  Tex.  61,  11  S.  W.  1066;  Watkins  v.  WiUis, 
.S8  Tex.  621 ;  Cox  v.  Reinhardt,  41  Tex.  691. 

England. —  Kennedy  p.  Thomas,    [1894]   2 


N.'S.  144.  9  Reports  664,  42  Wkly.  Rep.  641; 
Wells  P.  Giles,  2  Gale  209;  Leftley  p.  Mills, 
4  T.  R.  170. 

Tender. —  Tender  may  be  made  by  the  ac. 
cepter  of  a  hill,  even  after  demand,  on  the 
day  of  maturity,  and  the  accepter  will  not 
in  such  case  he  liable  for  the  protest  fees. 
Leftley  e.  Mills,  4  T.  R.  170. 

Note  given  for  insniance  preminm. —  The 
words  "  at  maturity."  in  a  note  which  pro- 
vides that  if  not  paid  at  maturity  the  policy 
of  insurance,  for  the  premium  on  which  the 
note  is  given,  shall  be  void,  refer  to  and  in- 
clude the  whole  day,  unless  specially  and 
distinctly  limited  to  a  certain  hour  of  the 
day.  Leigh  P.  Knickerbocker  L.  Ins.  Co.,  26 
l4i.  Ann.  436. 

49.  CaH/omto.— Bell  p.  Baekett,  38  Ca.\. 
407. 

Conneotiout. —  Blackman  P.  Nearing,  43 
Conn.  66,  21  Am.  Rep.  634. 

Eamaa.  —  Farmers  Nat.  Bank  p.  Salina 
Paper  Mfg.  Co.,  68  Kan.  207,  48  Pac.  863. 

New  York. —  Cornel]  p.  Moulton,  3  Den. 
(N.  Y.)    12. 

T&taa. —  Watkins  p.  Willis,  58  Tex.  621. 

In  some  jniisdictions  this  is  not  tine  where 
a  demand  has  been  made  on  the  day  of  ma- 
turity, although  it  la  true  where  no  demand 
has  been  made.  Holland  P.  Clark,  32  Ark. 
697.     And  see  svpra,  note  48. 

50.  King  p.  Crowe!],  61  Me.  244,  14  Am. 
Rep.  660;  Corp  v.  McComb,  1  Johns.  Cas. 
(N.  Y.)  328;  King  p.  Holmes,  11  Pa.  St. 
466;  Kennedy  p.  Thomas,  [1894]  2  Q.  B.  769, 
63  L.  J.  Q.  B.  761.  71  L.  T.  Hep.  N.  S.  144, 
9  Reports  664,  42  Wkly.  Rep.  641 ;  Bui;- 
bridge  P.  Manners,  3  Campb.  103. 

Presentment  for  payment  see  infra,  X. 

Dishonor  and  protest  see  infra,  XII. 

Notice  of  dishonor  see  infra,  XIII. 

61.  Connec(ic«(. — New  Haven  Say.  Bank  p. 
Bates,  8  Conn.  606. 

Jllinois.—  Walter  v.  Kirk,  14  HI.  66.  See 
also  Johnson  p.  Glover,  121  III.  233,  12  N.  E. 
267,  10  N.  E.  214. 

Louiaiana. —  Holton  P.  Hubbard,  48  l«. 
Ann.  715.  22  So.  338. 

New  ■  Bampahire. —  Crosby  p.  Grant.  36 
N.  H.  273. 

Nete  York. —  Continental  Nat.  Bank  p. 
Townsend,  87  N.  Y.  8;  Herman  v.  Bencke,  8 
N.  Y.  St.  346;  Wallnoh  p.  Bader,  7  N.  Y.  St. 
376. 

Fennajflvania. —  Dunshee  p.  Carothers,  (Pa. 
1836)  7  Atl.  183;  Dillworth  p.  Ackley,  1 
Walk.  (Pa.)   ISO,  31  Leg.  Int.   (Pa.)   273. 

Contm,   Pine  v.   Smith,   11   Gray    (Mass.) 


[Vn.  A,  8.  f.  (w).  (B)] 
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4.  Paper  Payable  On  or  Before  Fixed  Tmb.  Where  commercial  paper  is  pay- 
able "  oil  or  biifoi'ti  "  a  lix^d  tiiiis  the  luaker  Eimply  has  an  option  to  pav  it  before 
tlie  time  fixed,  and  tlie  paper  does  not  mature  until  the  expiration  of  tliat  titnu.' 
Tfie  saino  ia  true  of  an  instrument  payalile  "bv."  or  "on  or  by,"  a  cert«n  date,* 
or  within  a  certain  time,"  and  of  an  instrument  payable  in  a  certain  time,  but 
redeemable  before  that  time."  The  holder  cannot  reqnire  payment  or  maintain 
an  action  until  expiration  of  the  time  fixed,  nnless  he  is  given  each  an  option," 
and  a  transferee  uefore  the  time  lixed  is  entitled  to  protection  as  a  transferee 
befoi-e  maturity.*' 

5.  Papek  Payable  On  or  After  Fixbd  Twe.  A  note  payable  *'  on  or  after"  a 
certain  date  is  due  and  actionable  at  any  time  after  sucli  date." 

6.  Paper  Payable  at  a  Bank.  In  some  jurisdictions  it  is  held  that  the  msker 
or  accepter  of  paper  payable  at  a  bank  has  until  the  end  of  the  day  of  maturity 
in  whicli  to  pay,  even  after  demand  and  dishonor  and  notice  thereof,  so  that  an 
action  cannot  be  brought  until  the  day  following,"  while  in  other  jurisdictione  it 


ESect  of  dblionoi. —  A  transferee  of  paper 

on  the  day  of  maturity  is  none  the  less  *. 
hmm  fide  holder  because  the  paper  has  beeo 
dishonored,  if  be  takes  without  notice  of 
that  fact  and  the  fact  does  not  appear  on 
the  paper.  New  Haven  Sav.  Bank  v.  Bates,  8 
Conn.  SOS.  Compare  Crosby  v.  Grant,  36 
N.  H.  273.    And  see  infra,  IX. 

52.  Arkantaa. —  Moore  e.  Horsley,  42  Ark. 
103. 

lUinoit. —  See  Clsne  v.  Chidester,  8S  Ul. 
623. 

fndiana. —  See  Dunkle  v.  Nichols,  101  Ind. 
473. 

Maine.—  Leader  c.  Flant«,  95  Me.  339,  SO 
Atl.  S4,  85  Am.  St.  Rep.  415. 

Michigan. —  Helmer  c.  Krollck,  36  Mich. 
371 ;  Mattison  c.  Marks,  31  Mich.  421,  18  Am. 
Kep.  10?. 

Mitaouri. — See  Springfield  First  Nat.  Bank 
e.  Skecn,  101  Mo.  683,  14  S.  W.  732,  11 
L.  E.  A.  748. 

Ohio.—  Jordan  v.  Tate,  19  Ohio  St.  686. 

Texas. —  See  Goodnight  t*.  Texas  Land,  eUt,, 
Co.,  (Tex.  Civ.  App.  1890)   34  S.  W.  974. 

Termont. —  Bates  v.  Leclair,  49  Vt.  229. 

WwooMiM,— Pagal  v.  Nickel,  107  Wis.  471, 
63  N.  W.  7ti7  i  Ward  t.  Perrigo,  33  Wis.  143. 

United  Slates.—  See  Morgan  v.  U.  S.,  113 
U.  S.  476,  5  S.  Ct.  588,  28  L.  ed.  1044;  Kikin- 
dal  V.  Mitchell,  2  McLean  (U.  S.|  402,  14 
Fed.  Cas.  No.  7,763. 

And  see  Heg.  Instr.  L.  i  23,  subs.  2. 

Option  after  a  certain  time. — Where  a  note 
payable  in  live  years,  with-  inifreat,  provides 
that  the  maker  at  the  end  of  three  years  may 
pay  the  whole  or  a  part  of  the  same,  time  is 
of  the  essence  of  the  contract.  The  maker 
has  a  right  to  pay  the  note  or  a  part  of  it, 
with  interest  to  the  time  of  payment,  at  the 
end  of  the  three  years,  but  not  before  or  after 
that  time.  Goodnight  c.  Texas  Land,  etc, 
Co.,  (Tex.  Civ.  App.  1896)  34  S.  W.  974. 

53.  Preston  v.  Dunham,  62  Ala.  217:  Maa- 
sie  r.  Belford,  6B  lil.  200. 

54.  If  payable  "  within  one  year  "  it  ia  due 
one  year  after  date,  with  an  option  in  the 
maker  to  pay  before  maturity.  Leader  v. 
Plante.  95  Me.  339,  60  Atl.  64,  66  Am.  St 
Kep.  415. 

[VII,  A.  4] 


65.  Morgan  c  U.  S.,  113  V.  S.  476,  S  S.  Ct. 
688,  28  L.  ed.  1044. 

96.  Moore  v.  Horsley,  42  Ark.  163. 

Option  in  payee. — An  instrument,  howfver, 
may  be  payable  at  a  fixed  time,  or  in  a  Xta 
time  at  the  option  of  the  payee,  in  which  eSM 
it  does  not  niature  until  the  time  fixed,  unleaa 
the  payee  eiercises  hia  option.  Such  is  the 
case  where  a  certificate  of  deposit  is  payable 
in  twelve  months,  but  "  payable  in  six  mo.  il 
desired."  Citizens'  Bank  v.  Jones,  121  Cat. 
30,  63  Pac.  354. 

67.  Helmer  v.  Krolick,  36  Mich.  371.  Stt 
also  Springfield  First  Nat.  Bank  v.  Skeen, 
101  Mo.  083,  14  S.  W.  732,  II  L.  R.  A.  748; 
Jordan  f.  Tate,  19  Ohio  St.  686. 

Government  bonds.—- Where  a  govemmeBt 
bond  is  payable  in  twenty  years,  but  redKiD- 
able  at  the  pleasure  of  the  government  after 
five  years,  it  is  not  overdue  until  after  twent; 
years,  although  it  has  been  called  in  for  paj- 
ment  before  the  expiration  of  that  time,  snd 
a  purchaser  before  then  is  a  purchaser  before 
maturity.  Morgan  c.  U,  S.,  113  U.  S.  476,  5 
S.  Ct.  688,  28  L.  ed.  1044,  where  Matthews.  J.. 
said:  "The  legal  effect  of  the  call  undcuM- 
edly  ia  to  entitle  the  holder  to  demand  psy- 
ment  at  its  maturity,  and  even,  though  mit 
demanded,  to  exonerate  the  Government  from 
liability  for  interest  accruing  after  that  date; 
but,  consistently  with  the  terms  of  the  stat- 
utes and  the  obvious  purposes  in  view,  in  the 
original  creation  and  issue  of  the  securities  in 
the  form  adopted,  it  cannot  be  that  tbe  legal 
effect  of  such  a  call  for  the  purpose  of  re- 
demption is  the  same  as  if  the  bond  bad  been 
originally  framed  aa  an  obligation  to  pay  ab- 
solutely on  a  day  previously  fixed." 

68.  Brookshire  c.  Allen,  (Tex.  Civ.  App. 
1896)   32  S,  W.   164. 

SB.  fndiana. —  Benson  v.  Adams,  S9  Isd. 
363,  36  Am.  Rep.  220. 

Eantat. —  Farmers'  Nat.  Bank  r.  Salina 
Paper  Mfg.  Co.,  68  Kan.  207,  48  Pit 
863. 

A'eio  Jersey. —  Sutcliffe  e.  Humphreys,  SS 
N.  J.  L.  42,  32  Atl.  706. 

New  Yorfc.— Oothout  v.  Ballard,  41  Bart- 
(N.  Y.)  33;  Smith  v.  Aylesworth,  40  Bart-. 
(N.  Y.)  104. 
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ia  held  that  an  action  may  be  brongbt,  even  witbont  demand,  at  any  time  after 
banking  honre  on  the  d«y  of  maturity." 

7.  Paper  Payable  Oh  or  Aftsb  Dbkamd  —  a.  What  Paper  Is  Payable  on 
Demand  —  (i)  In  General.  Commercial  paper  ia  payable  on  demand  wiiere  it 
is  expressed  to  be  pHyable  "on  demand,"*' "when  demanded,'"*  "after  date," 
*'  on  demand  after  date,"  ■  "  at  sight,"  or  "  on  demand  at  eight,"  **  "  on  presenta- 
tion," ■  "  in  any  lime  within  eix  years,"  *  "  on  call,"  "  at  any  time  called  for,"  or 
"when  called  for,""  on  call  of  the  directors  of  a  corporation,  ne  in  the  case  of 
notes  givmi  for  subscriptione  to  stock,  or  "at  snch  times  and  in  snch  portions  as 
the  directors  might  require,"  "  or  in  a  specitied  time,  bnt  with  an  option  in  the 
payee  to  collect  any  time,  "by  discounting  a  proportional  amount  of  interest  that 
filisll  liave  been  paid  in  advance."  ** 

(ii)  Provisions  AS  to  Interest.  Paper  is  none  the  less  pavable  on  demand 
because  it  contains  a  provision  as  to  interest,  as  where  it  is  payable  "on  demand" 
■with  interest  after  a  specified  time,  or  "  after  maturity,"  "  with  interest "  annaally,"" 


Pentuylcania. —  Bevan  v.  Eldridge,  2  Miles 
<P«.)    353. 

And  see  nipra,  VII,  A,  3,  f,   (iv),   (b). 

TIm  Statute  of  limltationi  does  not  be^n 
to  run  until  then.  Farmers'  Nat.  Bank  c. 
Salina  Paper  Mfg.  Co.,  63  Kan.  207,  48  Pac. 
863. 

60.  VandeMUide  v.  Chapman,  48  Me.  262; 
Church  r.  Clark,  21  Pick.  (Mass.)  310;  Whit- 
well  r.  Brlgham,  19  Pick.  (Mass.)   117. 

61.  N^.  Tnstr.  L.  f  26,  subs.  1. 

But  paper  payable  "  on  denund,  tbe  bit 
of  January  next,"  is  payable  on  the  first  of 
January  aft^r  its  dat«  and  not  on  demand. 
Brett  D.  Ming,  1  Fla.  447. 

62.  Kingsbury  c  Butler,  i  Vt.  458. 

63.  California.—  O'Neil  c.  Mogner,  81  Cal. 
631,  22  Pac.  876,  IS  Am.  St.  Rep.  88. 

Georgia. —  Morrison  r,  MornsOD,  102  Ga. 
170,  29  S.  E.  125. 

toioa. —  Leonard  t.  Olson,  9S  Iowa  162,  68 
N.  U.  «77.  61  Am.  St.  llep.  230,  35  L.  R.  A. 
381. 


.  338. 

iliehigan. —  Peninsular  Sav.  Bank  v.  Eosie, 
U^  Mich.  351,  70  N.  W.  S90. 

Hitaouri. —  St,  Charles  First  Nat.  Bank  V. 
Hunt,  25  Mo.  App.  170,  "  after  date." 

iVeic  Jeney. —  Foley  c.  Emerald,  etc..  Brew- 
ing Co.,  61  N.  J,  L.  428,  39  At!.  050. 

ihrvgaa. —  See  Dodd  v.  Denny,  6  Greg.  156. 

Wiacotain. —  Turner  c.  Iron  Chief  Min.  Co., 
74  Wis.  355,  43  N.  W.  149,  17  Am.  St.  Rep. 
168,  5L.R.  A.  633. 

64.  Diion  v.  Nuttall,  1  C.  M.  &  R.  307,  6 
C.  &.  P.  320,  3  L.  J.  Exch.  200,  4  Tyrw.  1013, 
25  E.  C.  L.  463;  Neg.  Instr.  L.  t  26,  subs.  1. 
SeealKOJti/i-u,  Vll,  A,  8. 

66.  Neg.  Instr.  L.  S  26,  subs.  1.  See  also 
infra,  Vll.  A,  8. 

66.  Young  v.  Weston,  39  Me.  492. 

67.  .4ia6arHn,— Mobile  Sav.  Bank  c.  Mc- 
Donnell, S3  Ala.  595.  4  So.  346.  And  see 
Brock^ay  v.  Gadsden  Mineral  Land  Co.,  1D2 
Ala.  620.  15  So.  431. 

Georgia. —  Lynch  v.  Qoldsmith,  64  Oa.  42. 
lUinoia. —  Bilderback  V.  Burlingame,  27  111. 
8S8. 


/ndiann.— Kraft  t.  Thomas,  123  Ind.  513, 
24  N.  E.  346,  18  Am.  St.  Rep.  346,  where  the 
word*  were  "  when  kald  tor. 

Texaa. —  Ebom  v.  Zimpelman,  47  Tex.  503, 
26  Am.  Rep.  316. 

Virginia. — Bowman  v.  McChesney,22  Gratt. 
(Va.)  608. 

EnfftoJid.— Waters  c.  Thanet,  2  Q.  B.  757, 
2  O.  &  D.  166,  6  Jur.  708,  11  L.  J.  Q.  B.  87, 
42  E.  C.  L.  809. 

When  fixed  time  bIm  named. —  But  a  note 
payable  "  six  months  after  date  .  .  .  when 
called  for"  ia  due  at  the  end  of  six  months. 
Davis  V.  Glenn,  72  N.  C.  619. 

68.  New  York.—  Holland  v.  Edmonds,  24 
N.  ¥.  307 ;  Colgate  v.  Buckingham,  39  Barb. 
(N.  Y.)   177. 

OJiw.— Kilbreath  C  Qaylord,  34  Ohio  St. 
306. 

UtaK.—  Crotoot  v.  Thatcher,  19  Utah  212, 
67  Pac.  171,  75  Am.  St.  Rep.  726. 

Vermont. —  Lycoming  F.  Ins.  Co.  i'.  Batch- 
eller.  62  Vt.  148,  19  Atl.  982. 

United  atateH.—  Gaytea  c.  Hibbard,  6  Bias. 
(U.  S.)  99,  10  Fed.  Cas.  No.  5,287. 

Bnt  in  nch  caoe  tbe  call  must  be  made, 
and  it  ia  then  that  the  paper  becomes  due  on 
demand.  See  the  cases  above  cited ;  and 
infra,  VII,  A,  7,  b.   (I)   note  92. 

68.  Dawley  c,  Wheeler.  52  Vt  E74. 

70.  Caij/ornia.— Holmes  v.  West,  17  Cal. 
623. 

Colorado. —  Lee  c.  Balcom,  9  Colo.  216,  11 
Pac.  74. 

loica. —  Davenport  First  Nat.  Bank  v. 
Price,  62  Iowa  670,  3  N.  W.  639. 

jl/aiiie.— Rice  v.  West,  11  Me.  323,  "on 
demand,  with  interest  after  six  months." 
Compare  Hobart  v.  Dodge,  10  Me.  156,  25 
Am.  Dec.  214. 

Matsachusette. —  Wright  v.  Fisher,  13  Pick. 
(Mass.)  419  note;  Loring  v.  Gurney,  S  Pick. 
(Mass.)   15. 

71.  Georgia. —  Lynch  v.  Goldsmith,  64  Ga. 
42;  Meador  t-'.  Dollar  Sav.  Bank,  56  Ga.  605. 

ilatsachutetti,^  Converse  v.  Johnson,  146 
Mass.  20,  14  N.  E.  925. 

New  Hampshire.—  Shaw  v.  Shaw,  43  N.  H. 
170,  "on  demand,  with  interest  annually, 
payable  in  four  months  from  date." 

[VII.  A,  7.  a,  (n)] 
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"  without  interest,"  "  or  "  withont 


"  with  interest  within  six  months  from  date,"  '^ 
intei'est  during  the  life  of  the  promisor."  " 

(ill)  No  Time  of  Payment  Expressed.  Commercial  paper  is  payable 
on  demand  where  no  time  of  payment  st  all  is  expreeeed  *  and  no  time  ia 
expressed  within  this  rnle  when  a  daj  and  month  is  stated  without  statinf;  the 
year"  and  in  similar  cases."  This  does  not  apply,  however,  where  the  intention 
of  the  parties  can  be  ascertained  from  the  instrument  notwithstanding  tlie  omia- 
sion.^    Where  a  note  payable  at  a  fixed  time  is  extended  indefinitely  it  becomes 


Korlh  Carolina. —  Knight  v.  Braawell,  TO 
N,  C.  709. 

Vermont.— Gove  v.  Downer,  59  Vt.  139,  7 
At).  463. 

72.  Jillson  V.  Hill,  4  Gray    (Mass.)    316. 

73.  Porter  v.  Porter,  6  Me.  376. 

74.  Newman  v.  Kettelle,  13  Pick.  (Mass.) 
418. 

70.  Arkati»js. —  Huyck  v.  Meador,  24  Ark. 
191. 

California. — Keyea  v.  Fenatennaker,  24  Cal. 
329;  Holmes  v.  Weat,  17  Cal.  623. 

Colorado. —  Lee  v.  Balcom,  9  Colo.  216,  11 
Fac.  74. 

Cottnecliout, —  Bacon  t>.  Page,  1  Conn.  404. 

Georgia.— Ljncb  v.  Goldsmith,  64  Ga.  42; 
Meador  v.  Dollar  Sav.  Bank,  SS  Ga.  606;  Free- 
man V.  Ross,  16  Ga.  262. 

Itlinois.—  Stewart  c.  Smith,  28  111.  397, 

Indiana. —  Osborne  t\  Fulton,  1  Blackf. 
(Ind.)  233. 

Iowa. — Davenport  First  Nat.  Bank  o.  Price, 
62  Iowa  670,  3  N.  W.  639  j  Green  v.  Drebilbia, 
1  Greene  (Iowa)  662. 

Kentucky. —  Francis  v.  Castleman,  4  Bibb 
(Ky.)  282;  Payne  v.  Mattox,  1  Bibb  (Ky.) 
164. 

Louisiana. —  Burthe  F.  Donaldson,  16  La. 
382. 

Haine.—  Porter  c.  Porter,  61  Me.  376;  Ken- 
dall c.  Galvin,  16  Me.  131,  32  Am.  Dec.  141; 
Shirley  v.  Todd,  9  Me.  83. 

MoMaohutetta. —  Converse  c.  Johuaon,  146 
Mass.  20,  14  N.  E.  926. 

Minnesota. —  Libby  V.  Mikelborg,  28  Minn. 
38,  8  N.  W.  903. 

if iaaouri.— Collins  v.  Trotter,  81  Mo.  275; 
Masoa  v.  Patton,  1  Mo.  279. 

Nebraska.- BMbetta  v.  Saow,  27  Nebr.  425, 
43  N.  W.  241. 

Aeu  Jvrney. —  Adams  c.  Adams,  65  N.  J. 
Eq.  42,  35  Atl.  827. 

Aeic  yort.— Union  Mills  First  Nat.  Bank 
c.  Clark,  42  Him  (N.  V.)  16;  Bartholomew  v. 
Seaman,  25  Hun  (N.  Y.)  619;  Payne  v.  Slate, 
30  Barb.  (N.  Y.)  634;  Sackett  v.  Spencer,  29 
Barb.  (N.  Y.)  180;  Weeks  t.  Pryor,  27  Barb. 
(N.  Y.)  79;  McLeod  C.  Hunter,  29  Miac 
(N.  Y.)  658,  61  N.  Y.  Suppl.  73;  Cornell  0. 
Moulton,  3  Den.  (N.  Y.)  12;  Gaylord  f.  Van 
Loan,  IS  Wend.  (N.  Y.)  308;  Lobdell  o. 
Hopkins,  5  Cow.  (N.  Y.)  616;  Herrick  f.  Ben- 
nett, 8  Johns.  (N.  Y.)  374;  Thompson  v. 
Ketchum,  8  Johns.   (N.  Y.)    190,  6  Am.  Dec 


Brown, 


Ohio    Bt. 


70  N.  0.  709. 
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Ohio. —  Jones 
601. 

Oregon. —  Dodd  V.  Denny,  6  Oreg.  156. 

Pennsylvania. —  Messmore  c.  Morrison,  172 
Pa.  St.  300,  34  Atl.  45;  Hall  V.  Toby,  110  Fl 
St.  318,  1  Atl.  369. 

Tennis.— Kampmann  c.  Williams,  70  Tex. 
568,  8  S.  W.  310;  Chambers  C.  Hill,  26  Tei. 
472;  Salinas  v.  Wright,  11  Tex.  572. 

Verm<m(.— Thrall  c.  Mend,  40  Vt  540;  Pin- 
dar V.  Barlow,  31  Vt.  S29. 

Wwcoiiain.— HuBbrook  c.  Wilder,  1  Finn. 
(Wis.)   643. 

Bnffiand.— Down  v.  Hailing,  4  B.  £  C.  33. 
10  E.  C.  L.  002,  2  C.  &  P.  II,  12  E.  C.  L 
423,  6  D.  4  R.  456,  3  L.  J.  K.  B.  0.  S.  234; 
Whitlock  V.  Underwood,  2  B.  *  C.  157,  3 
D.  &  E.  356,  1  L.  J.  K.  B.  O.  S.  251,  9  E.  C.  L 
76;  Boehm  o.  Sterling,  2  Esp.  575,  7  T.  R. 
423. 

Canada. —  Thome  c.  Scovil,  4  N.  Bninsw. 
557;  Desy  t-.  Daly,  12  Quebec  Super.  Ct.  183, 
3  Rev.  de  Jur.  492. 

And  see  Neg.  Instr.  L.  |  26,  subs.  2. 

See  7  Cent.  Dig.  Ut.  "  Bills  and  Notes," 
I  284. 

"A  ptotniMory  note  payable  '  after  dat^' 
with  no  other  time  for  payment  stated,  it 
payable  on  demand."  Morrison  f.  Morrison. 
102  Ga.  170,  174,  29  S.  E.  125.  And  see  Hotel 
Lanier  Co.  v.  Johnson,  103  Ga.  604,  30  S.  E. 
566. 

Parol  evidence. —  Some  courts  have  held 
that  when  no  time  of  payment  is  expressed  in 
an  instrument  parol  evidence  is  admisiible  to 
show  the  time  intended.  Homer  v.  Homer, 
145  Pa.  St.  268,  23  Atl.  441.  But  the  weigbt 
of  authority  is  to  the  contrary.  Jonej  r. 
Brown.  II  Ohio  St.  801.  Sec  in^ra,  XIV, 
E  [8  Cyc.]. 

76.  Collins  c.  Trotter,  81  Mo.  275,  holding 
that  a  note  dated  June  29,  1878,  and  payable 
the  "  first  day  of  March,"  without  deHigDating 
the  year,  was  payable  on  demand. 

77.  " days  after  date." —  A  note  pay- 
able " days  after  date  "  is  payable  on  de- 
mand.    Dodd  1-.  Dennv,  6  Oreg.  156. 

78.  See  supra,  VII.  A.  3.  c. 

The  provision  of  the  South  DakoU  sUtnt* 
(8.  D.  Comp.  Laws,  i  4465)  that  a  negotiable 
instriunent  not  specifying  any  time  of  psj- 
ment  is  payable  immedintely  is  subject  to  tbf 
subsequent  provision  (section  4571)  declaring 
foregoing  provisions  as  to  the  rights  and  ob- 
ligations of  the  parties  to  contracts  subor- 
dinate to  their  intention.  Tobin  r.  McKin- 
ney,  16  S.  D.  267,  84  N.  W.  228,  88  N.  V. 
672. 
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payable  on  demand.'*  If  &  bill  or  draft  does  not  designate  a  time  of  payment  it 
maj  be  presented  at  once  and  becomes  due  immediately  on  acceptaiiee,"  bat  not 
before  tten." 

(iv)  I3SVE  OF  OvEBDUB  Paper.  Where  an  instrument  is  issned,  accepted, 
or  indorsed  wlieu  overdue,  it  is,  as  respects  the  person  so  issuing,  accepting,  or 
iiidorsiug  it,  payable  on  demand.  This  is  true,  both  by  the  law  merchant,  and 
under  the  Ne^totiable  Instruments  Law." 

(v)  In  a  REASoNiSLE  TiXE  ON  Demand.  A  note  is  payable  in  a  reason- 
able time  on  demand,  when  it  is  payable  "  at  the  convenience"  oE  the  maker,** 
"as  soon  as  I  possibly  can,""*  when  the  maker  and  payee  mutually  agree,"  etc. 
If  a  note  payable  in  work  or  merchandise  fixes  no  time  of  payment  it  will  be 
due  in  a  reasonable  time  on  demand.*' 

b.  Baturlty  of  Paper  Payable  on  Demand  —  (i^  In  General.  Some  courts 
have  held  that  paper  payable  on  demand  does  not  become  due  imtil  a  demand  is 
made,  so  that  a  demand  is  necessary  before  an  action  can  be  maintained,  and 
before  the  statute  of  limitations  will  begin  to  run ;  "^  and  some  seem  to  hold  that 
payment  must  be  demanded  in  what  is  a  reasonable  time  under  all  the  circum- 
Etances,  and  that  the  statute  of  limitations  will  run  after  the  expiration  of  such 


7B.  Greer  c  Lafayette  County  Bank,  128 
Md.  S50,  30  S.  W.  319.  See  also  Ramot  c. 
SchoUnfels,  ]5  Iowa  457,  S3  Am.  Dec.  425. 

80.  Freeman  tr.  Rom,  15  Ga.  252;  Daven- 
port First  Nat.  Bank  v.  Price,  52  Iowa  570, 
3  N.  W.  639;  Burthe  v.  Donaldson,  15  La, 
38S;  Kampmann  c.  Williama,  70  Tex.  568,  S 
S.  W.  310. 

81.  Bedell  r.  Scarlett,  75  Ga.  SB;  RosweU 
litg.  Co,  r.  Hudson,  72  Ga.  24. 

82.  Alabama. —  State  Branch  Bonk  V.  Gaff- 
ney,  9  Ala.  153. 

Arkantaa. —  Levy  v.  Drew,  14  Ark.  334; 
Jones  r.  fioblnson,  11  Ark.  504,  54  Am.  Dee. 
212. 

Coli/omia.— Beer  r.  Clifton,  08  Cal.  323, 
33  Fac.  204.  85  Am.  St.  Rep.  172.  20  L.  R.  A. 
680;  Thompaon  O.  Williams,  14  Cal.  160j 
fieebe  c.  Brooks,  12  Cal.  308. 

Connecticut. —  Bishop  t.  Dexter,  2  Conn. 
419. 


Kirtland.  33  Iowa  348. 

ffoMM.— Shelby  f.  Judd.  24  Kan.  161; 
Swarti  r.  Eedfleld,  13  Kan.  560. 

Maine. —  Goodwin  c.  DaveDport,  47  Me. 
112,  74  Am.  Deo.  478. 

UaaBaohtt»ett». —  Colt  r.  Barnard,  IS  Pick. 
(Mass.)  2«0,  21)  Am.  Dec.  584. 

UUtouri. —  Light  V.  Kingsbury,  50  Mo.  331. 

A'eie  Hampehire. —  Libbey  v.  Pierce,  47 
N.  H.  309. 

KeiB  Jertey. —  Freeh  v.  Yawger.  47  N.  J,  L, 
157.  54  Am.  Rep.  123. 

J'no  Fort.— Leavitt  v.  Putnam,  3  N.  T. 
494.  53  Am.  Dec.  322  [Teversing  1  Sandf. 
(S.  Y.)  109] :  Van  Hoesen  c.  Van  Alstyrw,  3 
Wend.  (N.  Y.)  75;  Berfy  v.  Robinson,  9 
Johns.  (N.  y.)  121,  6  Am.  Dec.  287. 

OAio.— Bassenhorst  v.  Wilby,  46  Ohio  St. 
333.  13  .V.  E.  75. 

Ortgan.—  Smith  r.  Caro,  B  Oreg.  278. 

Pentaylvania. —  T^ler  r.  Young,  30  Pa.  St. 
143;  McKinney  v.  Crawford,  8  S«rg.  &  R. 
(Pa.)   351. 


Tennessee. —  EoHson  v.  Carroll,  90  Tenn.  00, 
16  8.  W.  60,  12  L.  R.  A.  727. 

Vermont.— Verder  C.  Verder,  83  Vt,  38,  21 
Atl.  611. 

Wiaconain. —  Corvrith  p.  Morrison,  1  Finn. 
<WiH.)  480. 

United  Slatet. —  Cox  c.  Jones.  2  Crancb 
C.  C.  (U.  8.)  370,  6  Fed.  Cas.  No.  3,303; 
Stewart  C.  French.  2  Crancb  C.  C.  (U.  S.) 
300.  23  Fed.  Caa.  No.  13,427. 

Pledge  of  note  as  collateral. — Where  a  note 
which  was  originally  given  as  collateral  for  a 
debt  remained  in  the  holder's  hands  after 
payment  of  the  debt  as  collateral  security  for 
a  general  indebtedness,  and  after  it  became 
due  was  made  collateral  for  another  apeciflc 
debt,  it  was  held  an  overdue  note  in  the  hold- 
er's hands  subject  to  defenses.  Jenkins  v. 
Bauer,  8  111.  App.  634. 

88.  Neg.  Instr.  L.  i  26,  subs.  2. 

84.  Smithers  v.  Junker,  41  Fed.  101,  7 
L.  R.  A.  264.  See  also  Works  r.  Hershey,  36 
Iowa  340;  and  infra,  VII,  A,  12,  d. 

8B.  Kincaid  c.  Higgins,  1  Bibb  (Ky.) 
390. 

86.  Page  c.  Cook,  164  Mass.  116,  41  N.  E, 
116,  49  Am.  St.  Rep.  440,  28  L.  R.  A.  759 
And  see  infra.  VII,  A,  12.  d. 

87.  Weymouth  v.  Gile,  83  Me.  437,  22  AtL 
376 ;  Self  p.  King,  28  Tex.  552. 

88.  Nott  i\  State  Nat.  Bank,  61  La.  Ann. 
871,  26  So.  475;  McLure  v.  Longworth,  Wright 

(Ohio)  582;  Gordon  v.  Preston,  Wright 
(Ohio)  341;  Lee  v.  Cassin,  2  Cranch  C.  C. 
(U.  S.j  112,  IS  Fed.  Cas.  No.  8,184;  Barough 
V.  White,  4  B.  t  C.  325,  10  E.  C.  L.  600.  2 
C.  A  P.  8,  12  E.  C.  L.  420,  a  D.  *  R.  379,  3 
L.  J.  K.  B.  O.  S.  227;  Brooks  f.  Mitchell,  II 
L.  J.  Eich.  61,  9  M.  4  W.  15;  Dixon  u.  Nut- 
Ull.  1  C.  M.  4  R.  307,  6  C.  4  P.  320,  3  L.  J. 
Exch.  200,  4  Tyrw.  1013,  25  E.  C.  L.  453. 

Maker's  right  to  pay. — The  maker  of  paper 
payable  on  demand  has  a  right  to  pay  it  at 
any  time,  without  any  demand  by  the  payee, 
although  the  paper  provides  that  he  is  to 
have  a  reasonable  time  in  which  to  pay  after 
[Vli,  A.  7,  b,  (I)] 


D,8ilizedb,G00gle 


848     [7  Cyo.] 


COMMERCIAL  PAPER 


time."  Meet  of  the  conrts,  however,  have  held  tliat  paper  payable  on  demand  u 
due  immediately,  so  that  an  action  can  bo  brought  at  any  time  without  any  other 
demand  tlian  tlie  suit,  and  eo  that  the  statute  of  limitations  begins  to  mn  from 
itB  date;*"  and  this  rule  Ib  not  affected  by  statates  declaring  demand  paper  to  be 


demand.    Storer  c.  Hamilton,  21  Oratt.  ( Va.) 
273. 

89.  Thrall  c.  Mead,  40  Vt.  S40. 

80.  Alabama.— Uobile  Sav.  Bank  v.  Uc- 
Donuell,  S3  Ala.  5B6,  4  Bo.  346;  Hunter  v. 
^Vood,  54  Ala.  71;  Owen  v.  Henderson,  7  Ala. 
641;  iJommerville  v.  Williams,  1  St«w.  (Ala.) 
484.  See  also  Massie  c.  Byrd,  87  Ala.  672,  6 
So.   145. 

Arhanta*. —  Pullen  v.  Chase,  4  Ark.  210. 

California.— Q'Seil  v.  Magner,  81  Cal.  631, 
22  Pac.  876,  15  Am.  St.  Rep.  88 ;  Cousins  v. 
Partrid^,  79  Cal.  224,  21  Pac.  745;  Brumma- 
gim  t\  Tallant,  29  Cal.  G03,  89  Am.  Dec.  61; 
Pierce  c.  Jackson,  21  Cal.  636;  Holmes  t>. 
West,  17  Cal.  623. 

Colorado.— Lee  v.  Balcom,  9  Colo.  216,  11 
Pac.  74. 

Vonnectieat. —  Old  Alma-House  Farm  v. 
Smith,  62  Conn.  434 ;  Seymour  v.  CoDtinental 
L.  Ins.  Co.,  44  Conn.  300,  26  Am.  Rep.  469. 

GeoTffio.— Under  Ga.  Code  (1895),  %  3700, 
a  promissory  note,  bill  of  exchange,  or  other  ■ 
paper  payable  on  demand  is  due  immediately 
(Hotel  Lanier  Co.  c.  Johnson,  103  Ga.  004, 
30  S.  E.  559),  but  a.  bill  of  exchange  or  order 
is  not  due  until  it  is  presented  and  accepted, 
where  no  time  of  payment  is  specified  (Bedell 
V.  Scarlett,  7fi  Ga.  SB). 

niinoi*. —  Hall  r.  Jones,  32  111.  38;  Sea  p. 
Glover,  1  lil.  App.  336. 

Indiana. —  Kraft  v.  Thomas,  123  Ind.  513, 
24  N.  E.  346,  13  Am.  St.  Rep.  345;  Mercer 
V.  Patterson,  41  Ind.  440;  Faukboner  v.  Pauk- 
boner,  20  Ind.  02 ;  Bradfield  t\  McCormick,  3 
Blackf.  (Ind.)  161. 

foico.— Leonard  v.  Olson,  99  Iowa  162,  68 
N.  W.  677,  61  Am.  St.  Rep.  230,  35  L.  R.  A.  381. 

ifarylaiid.— Ruff  v.  Bull,  7  Harr.  i  J. 
(Md.)   14,  le  Am.  Dec.  290. 

M aaaachiisette. —  Seward  o.  Hayden,  ISO 
Mass.  iri8,  22  N.  E.  629,  15  Am.  St.  Rep.  183, 
6  L.  R.  A.  844;  Fenno  v.  Gay,  14S  Mass.  118, 
15  N.  E.  87;  Converse  \\  Johnson,  146  Moss. 
20.  14  N.  E.  92S;  Jillson  t:  Hill,  4  Gray 
(Mass.)  316;  Burnhnm  r.  Allen,  1  Gray 
(Mass.)  490;  Wright  t.  Fisher,  13  Pick.  (Mass.) 
410  note;  Newman  r.  Kettelle.  13  Pick. 
(Mass.)  418;  Little  v.  Blunt,  9  Pick.  (Mass.) 
488;  Loring  r.  Gumey,  5  Pick.  (Mass.)  IS; 
Preshrey  v.  Williams,  15  Mass.  103;  Field  v. 
Kickcrson,  13  Mass.   131. 

Michiqan. — Citizens'  Sav.  Bank  P,  Vanghan, 
115  Mich.  166,  73  N.  W.  143;  Peninsular 
Sav.  Bank  v.  Hoaie,  112  Mich.  351.  70  N.  W. 
R!)0;  Beardslpy  r.  Webber,  104  Mich.  88,  82 
N".  W.  173 ;  Tripp  r.  Curtenius.  36  Mich.  494, 
24  Am.  Rep.  BIO;  Palmer  C.  Palmer,  36  Mich. 
487.  24  .Am.  Rep.  605. 

-l/issouri.— Collins  v.  Trotter,  81  Mo.  276; 
Enston  v.  McAllister,  1  Mo.  002. 

JJoniano.-^McFarland  C.  Cutter,  J  Mont. 
383. 
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Hew    Eampahire. —  Peaslee 
N.  H.  489,  34  Am.  Dec.  178. 

Xew  Jer teg. ^Le,neoa  v.  Lambert,  IS 
N.  J.  L.  247. 

fieto  yorfc.— Bhutto  c.  Fingar,  100  N.  Y. 
63B,  3  K.  E.  588,  63  Am.  Rep.  231 ;  McMullea 
V.  Rafferty,  89  N.  Y.  456;  De  Lavallette  r. 
Wendt,  75  N.  Y,  679,  31  Am.  Rep.  494  i«f- 
firming  11  Hun  (N.  Y.)  432];  Wheeler  t. 
Warner,  47  N.  Y.  519,  7  Am.  Rep.  478  [e»- 
pIo»«inj7  Merritt  P.  Todd,  23  N.  Y.  28,  80  Am. 
Dec.  243] ;  Howland  p.  Edmonds,  24  N.  ¥. 
307;  Rochester  Cent.  Bank  p.  KimbaU,  il 
N.  Y.  App.  Div.  100,  76  N.  Y.  Suppl.  «7 
[affirming  70  N.  Y.  App.  Div.  624.  75  N.  Y. 
Buppl.  1122];  Sheldon  r.  Heaton,  88  Hnn 
(N.  Y.)  535,  34  N.  Y.  Suppl.  956,  68  N.  T. 
St  829;  Bartholomew  p.  Seaman.  25  Him 
(N.  Y.)  619;  Hirat  p.  Brooks,  50  Barb.  (S.  T.) 
334;  Colgate  e.  Buckingham.  39  Barb.  (N.T.I 
177 ;  Sackett  e.  Spencer,  20  Barb.  (N.  Y.)  ISO; 
Wenman    *.    Mohawk    Ins.    Co.,     13    Wend.  i 

(N.  Y.)  267.  28  Am.  Dec.  464;  Haiton  t. 
Bishop,  3  Wend.  (N.  T.)  13;  Thompson  T. 
Ketchum,  8  Johni.  (N.  Y.)  190,  5  Am.  Dw. 
332. 

yorth  Carolina. —  Ervin  c.  Brooks,  111 
N.  C.  368,  16  8.  E.  240 ;  Knight  p.  Brasvell,  ; 

70  N.  C.  709;  Caldwell  c.  Rodman.  SO  N.  C  { 

139.  ( 

Ohio.—  Darling  P.  Wooater,  9  Ohio  St  517;  . 

Hill  p.  Henry,  17  Ohio  9.  | 

Pennsylvania. —  Ueasniore  v,  Morrison.  ITS  I 

Pa.  St.  300,  34  Atl.  45;  Hall  p.  Toby,  110  Ps.  J 

St.  318,  1  Atl.  369.  I 

South  Carolina.-~  Smith  p.  BIyfhewood, 
Rice  (S.  C.)  245,  33  Am.  Dec.  Ill;  Harrison 
p.  Gammer,  2  McCord  ( S.  C. )  246. 

Tennessee. —  Dews  p.  Eastham,  2  Teif. 
(Tenn.)  463,  due-bills. 

Tejma.— Henry  p.  Roe,  83  Tex,  446,  18  S.W. 
806 ;  Swift  p.  Trotti,  52  Tex.  498 ;  Pitsehfci  r. 
Anderson,  49  Tex.  1 ;  Ebom  o.  Zimpelman.  47 
Tex.  603,  26  Am.  Rep.  315;  Cook  t.  Cook,  10 
Tex.  434. 

Vermont. —  Dawley  V.  Wheeler,  52  Vt.  374; 
Kingsbuiy  c.  Butler,  4  Vt.  458. 

Virginia. — Bowman  p.  McChesney,  22Gntt 
(Va.)  009. 

Witconsitt. —  Turner  p.  Iron  Chief  Min.  Co., 
74  Wis.  355,  43  N,  W.  Ufl,  17  Am.  St  Rtf. 
168,  5  L.  R.  A.  533;  Curran  r.  Witter.  6S 
Wis.  16,  31  N.  W.  705,  80  Am.  Rep.  927: 
Husbrook  c.  Wilder,  1  Finn.   (Wis.)  643- 

Ungland.—  Wa.ten  v.  Thanet,  2  Q.  B.  "57, 
2  a,  &  D.  166,  6  Jur.  708,  11  L.  J.  Q.  B.  87.  42 
E.  C.  L.  899;  Norton  p.  Ellam,  1  Jur.  433.  > 
L.  J.  Exch.  121,  1  M.  ftn.  89,  2  M.  4  W.  481; 
Rumbsll  r.  Ball,  10  5Iod.  38;  Christie  *. 
Fonswick.  1  Selw.  N.  P.  372. 

Canada. —  Brown  V.  Barden,  13  Quebec  Sir 
per.  Ct.  151. 

See  also  X,  A,  1,  b,  (n). 
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overdue  after  a  certain  time  from  its  date,  and  which  are  intended  onlj  to  affect 
indorgers,  pnrchasers,  etc.*'  This  rnle  may  not  apply,  where  tliere  ie  somethia? 
on  the  paper,  or  in  the  circumstanceB  nnder  whicii  it  was  given,  to  show  tliat  it 
was  not  the  intention  that  it  shonld  become  due  immediatelj.*'  Some  conrta 
have  held  demand  paper  not  to  be  dne  immediatelv  because  of  a  proviBion  as  to 
interest,  on  the  ground  that  such  a  provision  raiseil  a  preamnption  that  the  paper 
was  not  intended  to  be  dae  immediately,'*  but  this  is  contrary  to  the  weiglit  of 
authority.** 

(ii)  MATUBiTT  Eos  PuBFOSsa  OF  TsAJfSFBS.    In  some  cases  it  has  been  held 


ExclvdliiK  day  of  date. —  But  it  bae  been 
held  that  in  computing  the  running  of  the 
statute  of  limitatioDB  the  daj  of  date  is  to 
be  excluded.  Seward  e,  Hajden,  160  Mau. 
168,  22  N.  K  626,  IS  Am.  St.  Rep.  183,  6 
L.  B.  A.  844  {overruling  Presbrey  c.  William*, 
15  Ha«a.  IB3]. 

81.  Effect  of  aUtOtM.— The  California 
statute  (Cal.  Civ.  Code,  g  313S)  providing  that 
the  apparent  maturity  of  a  promiMoiy  note 
pajable  on  demand  is  six  months  after  date 
if  it  does  not  bear  interest,  and  one  year 
after  date  if  it  does  bear  interest,  ia  intended 
to  affect  the  rights  and  liabilities  of  indore- 
era,  etc.,  and  does  not  change  the  rule  that  a 
note  payable  on  demand  ia  due  immediately 
BO  far  aa  the  maker  ia  concerned.  Couains  v. 
Partridge,  79  Cal.  224,  21  Pac.  745.  And  it 
was  held  that  the  former  Connecticut  atatufe, 
which  provided  that  any  proraiasory  note  pay- 
able on  demand  should  be  considered  overdue 
and  dishonored  if  it  should  remain  unpaid 
four  months  from  its  date  was  intended  only 
to  affect  the  rights  and  liabilities  of  indorsers, 
guarantors,  and  purchasera,  and  that  it  did 
not  change  the  rule  that  demand  paper  is  pay- 
able immediately.  Seymour  t>.  Continental 
L.  Ins.  Co.,  44  Conn.  300,  26  Am.  Rep.  469. 

92.  Where  by  the  express  terms  of  an  ob- 
ligation payable  on  demand  delay  in  making 
demand  is  contemplated,  there  is  no  rule  of 
law  which  requires  that  the  demand  l>e  made 
within  the  statutory  period  for  bringing  an 
action.  Jameson  v.  Jameson,  7!  Mo.  640, 
holding  that  where  an  obligation  for  the  pay- 
ment of  money  one  day  after  date  contained  a 
condition  that  if  the  payee  should  demand 
payment  during  her  natural  life  it  should  be 
due  and  payable,  but  in  case  of  her  death  be- 
fore any  or  all  of  the  debt  should  he  paid  it 
should  not  be  paid  at  all,  a  demand  made  by 
the  payee  more  than  ten  years  after  the  date 
of  Uie  paper  was  in  time,  and  that  an  action 
brou^t     immediately     thereafter     was     not 

NotM  Eiven  for  atock  rabKiiptiona. — 
Where  a  note  is  given  to  a  corporation  in 
payment  for  a  subscription  to  its  stock,  and  is 
payable  on  demand  or  call  of  the  directors,  or 
at  such  times  and  In  such  sums  as  the  direct- 
ors may  require,  it  does  not  become  due,  ac- 
cording to  the  weight  of  authority,  until  an 
actual  demand  or  call  for  payment  tiy  tlie 
directors. 

Alaiatna. —  Brockway  v.  Gadsden  Mineral 
Land  Co.,  102  Ala.  620,  16  So.  431. 

OAio.— Kilbreath  v.  Oaylord,  34  Ohio  St. 


30i;. 


[M] 


DfoA.— Crofoot  v.  Thatcher,  IS  Utah  212, 
67  Pac.  171,  76  Am.  St;  Rep.  726. 

Vermont. —  Lycoming  F.  Ins.  Co.  c.  Batch- 
eller,  62  Vt.  148,  19  Atl.  082. 

United  Stales. —  Qaytea  v.  Hibbard,  5  BIm. 
(U.  S.)  90,  10  Fed.  Cas.  No.  6,287. 

Contra,  Howland  v.  Edmonda,  24  N.  Y. 
307 ;  Colgate  v.  Buckingham,  39  Barb.  (N.  Y.) 
177. 

Demand  in  a  leasonBhle  time. —  A  note 
does  not  t>ecome  due  immediately,  but  on  de- 
mand in  a  reasonable  time,  nhere  it  is  pay- 
able at  the  convenience  of  the  maker  (Works 
c.  Hershey,  36  Iowa  340 ;  Smithera  v.  Junker, 
41  Fed.  101,  7  L.  R.  A.  264)  or  "aa  soon  as 
I  possibly  can"  (Kincaid  v.  Higgins,  1  Bibb 
(Ky.)  3S6),  or  when  the  maker  and  payee 
shall  mutually  agree  (Page  r.  Cook,  164  Mass. 
116,  41  N.  E.  115,  49  Am.  St.  Rep.  449,  23 
L.  R.  A.  7691. 

Extraneoui  drcnmstanceB. —  A  note  pay- 
able on  demand  ia  none  the  less  due  immedi- 
ately because  the  consideration  was  the  ac- 
ceptance hy  the  payee  of  the  maker's  draft 
payable  at  twelve  months,  by  which  the  maker 
was  enabled  to  purchase  the  property.  Shan- 
non c.  The  America.  12  La.  Ann.  619.  Where 
a  note  was  payable  on  demand  and  was  un- 
ambiguous, and  there  was  no  evidence  of  a 
subsequent  agreement  affecting  the  time  of 
payment,  it  was  held  to  be  due  immediately, 
although  It  recited  that  it  was  given  in  pay- 
ment of  cattle  which  were  to  remain  the  prop- 
erty of  the  payee  until  paid  for,  and  although 
the  cattle  were  allowed  to  remain  in  the 
payee's  pasture  during  the  pasture  season. 
Gove  V.  Downer,  69  Vt.  139,  7  Atl.  463. 
Notes  ^iven  on  a  purchase  of  the  payee's  in- 
terest m  a  business,  and  payable  on  demand, 
\rere  held  due  immediately,  although  it  was 
stated  in  the  letter  accompanying  them  tiiat 
they  were  to  be  payable  when  the  malier 
nhouid  procure  a  partner,  it  appearing  that 
he  had  already  disposed  of  the  busineu. 
Beaudrias  v.  Curtiss,  17  N.  Y.  Suppl.  708,  44 
N.  Y.  St.  478. 

93.  Hohart  e.  Dodge,  10  Me.  156,  26  An. 
Dec.  214;  Scovil  D.  Scovil,  43  Barb.  (N.  Y.) 
517  (per  Bacon,  J.)  ;  Payne  v.  Slate,  39  Barb. 
{N.  V.)  634;  Barough  v.  White,  4  B.  4  C. 
32S,  10  E.  C.  L.  600,  2  C.  &  P.  8,  12  E.  C.  L. 
420,  6  D.  4  R.  379,  3  L.  J.  K.  B.  0.  S.  227; 
Thome  c.  Scovil,  4  N.  Brunsw.  567. 

94.  California.— Holmes  v.  West,  17  Cal. 
623. 

Colorado. —  Lee  P.  Balcom,  0  Colo.  216,  11 
Pac  74. 
aeorgia. —  Lynch  v.  Goldsmith,  64  Ga.  42. 
[VII,  A.  7,  b.  (n)] 
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timt  paper  payable  on  demand  is  not  overdne  for  the  pnrpoae  of  transfer,  bo  as  to 
loiike  tlio  transferee  a  purchaser  after  maturity,  uatil  after  a  demand  has  been 
made,*'  and  some  have  lield  that  it  is  overdue  iinmediatelT  after  it  is  issned." 
Most  of  tlie  courts,  however,  hold  that  it  is  not  overdue  for  tiie  purpose  of  trans- 
fer until  after  the  lapse  of  a  reasonable  time,  and  tliat  it  is  then  overdQe."  What 
id  &  reasonable  time  depends  upon  the  circumstances  of  the  pardcular  case,  bdcIi 
as  the  for^n  of  the   instrument,  local  usage,  nearness  of  the  parties,  etc.,"  and  ia 

N.  Y.  S81,  1  Am.  St.  Bep.  461 ;  Niver  t.  Best, 
10  Barb.  (N.  Y.)  369;  VVethey  r.  Andnws.S 
Hill  (N.  Y.)  082;  LoomiH  v.  Pulver,  9  Jobna. 
(N.  Y.)  244;  Losee  K.  Dunlun,  7  Jduu, 
(N.  Y.)  70,  6  Am.  Dec.  245;  Sanford  i. 
Micklee,  4  JohnB.  (N.  Y.)  224;  Furmui  r. 
Eaakins,  2  Cai.  (N.  Y.)  369. 

OUo.— Howe  c.  HartneSB,  11  Ohio  St  44}, 
78  Am-  Dec.  312, 

i'ennsytmiiita. —  Barbour  v.  Fullerkm,  3< 
Pa.  St.  105;  Cromwell  v.  Arrott,  1  Serg.  i  R- 
(Pa.)  180. 

Rhode  ftlond. —  Guckian  r.  Newbold,  £3 
B.  I.  653,  694,  61  Atl.  210;  Bacon  r.  Harris, 
16  K.  I.  699,  10  AU.  647;  Atlantic  De  Uiw 
Co.  n.  Tredick,  6  B.  I.   171. 

Permont. —  More7  c.  Wakefield,  41  Vt.  24, 
9S  Am.  Dec.  562;  Camp  u.  Scott,  14  Vt  ^I; 
Dennett  c.  Wyman,  13  Vt.  486, 

Untied  Stoic*.— Jiitchell  c.  Catching*,  23 
Fed.  710;  Bull  v.  Kasson  First  Nat.  Bank,  14 
Fed.  612  \Tweriei  on  other  groimdB  in  123 
U.  S.  105,  8  S.  Ct  62,  31  L.  ed.  97]. 

England. —  Chartered  Mercantile  Banli  c. 
Dickson,  L.  B.  3  P.  C.  S74. 

And  see  Neg.  Inatr.  L.  S  92. 

8S.  Poorman  c.  Milts,  39  Cal.  34S,  2  Am. 
Hep.  4S1;  Carll  v.  Brown,  2  Uich.  401;  Lchm 
p.  Dunkin,  7  Johns.  <N.  Y.)  70,  6  Am.  Det 


Iowa. —  Leonard  v.  Oteon,  99  Iowa  162,  68 
N.  W.  677,  61  Am.  St.  Bep.  230,  35  L.  B.  A. 
381 ;  Davenport  First  Nat.  Bank  v.  Price,  52 
lown  570.  3  N.  VV.  639. 

Uasaachuaetis. —  ConverBe  v.  JohnBon,  146 
Mass.  20,  14  N.  E.  025 ;  Jitlson  v.  Hitl,  4  Graf 
(Mass.)  310;  Wright  v.  Fisher,  13  Pick. 
(Mass,)  419  note;  Newman  v.  Kettelle,  13 
Pick.   (Muss.)  418. 

New  Vort.— McMullea  v.  RaflTerty,  89N.  Y. 
450;  Barttiolomew  v.  Seaman,  26  Hun  (N.  Y.) 
619;  Sackett  r.  Spencer,  20  Barb.  (N.  Y.) 
180. 

Wigoonain. —  Turner  v.  IroD  Chief  Mia.  Co., 
74  Wis.  355,  43  N.  W.  146,  17  Am.  St.  Bep. 
168,  5  L.  E.  A.  533. 

Emjhind.—  Norton  v.  Ellam,  1  Jur.  433,  fl 
h.  J.  Fxdi.  121,  1  M.  &  H.  69,  2  M.  A  W.  461. 

95.  Barough  v.  White,  4  B.  &  C.  325,  10 
E.  C.  L,  800,  2  C.  A  P.  8,  12  E.  C.  L.  420,  6 
D.  &  E.  379,  3  L.  J.  K.  B.  0.  S.  227;  Brooks 
V.  Mitchell,  11  L.  J.  Exch.  51,  B  M.  &  W.  15. 

Reason  for  mle. —  This  has  been  put  upon 
the  ground  that  a  promissory  note  payable 
on  demand  is  intended  to  be  a  continuing 
security.  Baron  Parke,  in  Brooks  c.  Mitchell, 
11  L.  J.  Exch.  51,  9  M.  4  W.  15. 

96.  Hotel  Lanier  Co.  v.  Johnson,  103  Ga. 
604,  30  S.  E.  558;  Meador  t).  Dollar  Sav. 
B^nk,  66  Ga.  605;  Sackett  v.  Spencer,  2B 
Barb.   (N.  Y.)   180. 

87.  California. —  Poorman  c.  Mills,  30  Cal. 
345,  2  Am.  Kep.  461. 

Connecticut. —  Tomlinson  Carriage  Co.  v. 
Kinsella,  31  Conn.  268;  Nevios  v.  Towiuend, 
6  Conn.  5. 

lUinoia.—  St«wart  c.  Smith,  28  111.  397. 

Indiana. —  Gregg  v.  Union  Count;  Nat. 
Bank,  87  Ind.  238. 

Maini:.—  Shirley  v.  Todd,  9  Me.  83. 

Masaachii^ette.—  Wylie  v.  Cotter,  170  Mass. 
366,  40  N.  E.  746,  64  Am.  St.  Eep.  305; 
American  Bank  v.  Jenness,  2  Mete.  (Mass.) 
268;  Banger  v.  Cary,  1  Mete.  (Mass.)  369; 
Bearer  v.  Lincoln,  21  Pick.  (Mass.)  267;  Syl- 
vester I.-.  Crapo,  15  Pick.  (Mass.)  92;  Thomp- 
son V.  Hale,  e  Pick.  (Mass.)  269;  Field  v. 
Nickerson.  13  Mass.  131;  Thurston  v.  Mc- 
Kown,  0  Mass.  428;  Ayer  v.  Hutchins,  4  Mass. 
370,  3  Am.  Dec.  232. 

Michigan. —  Carll  v.  Brown,  2  Mich.  401. 

Hintiesota. —  La  Due  v.  Kaeson  First  Nat. 
Bank,  31  Minn.  33,  16  N.  W.  426. 

Nebraska. —  Kirkwood  v.  Hastings  First 
Nat.  Bank,  40  Nehr.  484,  68  N.  W.  1016,  42 
Am.  St.  Bep.  683,  24  L.  E.  A.  444. 

New  Hampshire. — Cross  c.  Brown,  51  N.  H. 
486;  Carlton  c.  Bailey,  27  N.  H.  230;  Emer- 
son V.  Crocker,  5  N.  H.  159. 

New  York. —  Herrick  v.  Woolverton,  41 
[VII,  A,  7,  b,  (,i)] 


PaiticQlai  instancu. —  Paper  payable  on 
demand  has  been  held  not  to  be  overdue,  un- 
der the  circumstances  of  the  particular  cut, 
when  transferred  in  one  day  (Poonnan  r. 
Mills,  39  Cal.  346,  2  Am.  Eep.  451)  ;  two  i*p 
(Dennett  c.  Wyman,  13  Vt,  485)  ;  five  <la;i 
(Stewart  e.  Smith,  28  111.  897)  ;  seven  dijs 
(Seaver  v.  Lincoln,  21  Pick.  (Mass.)  26r, 
Thurston  v.  McKown,  6  Mass.  428 ) ;  tnntf - 
three  days  (Mitchell  t>.  Catchings,  23  F«d. 
710)  ;  twenty-flve  days  (Carll  e.  Brown,  i 
Mich.  401)  j  one  month  (Ranger  c.  Cary,  1 
Mete.  (Mass.)  369}  ;  five  weeks  (Wetbey  r. 
Andrews,  3  Hill  (N.  Y.)  682)  ;  five  mantlu 
(Sanford  c.  Mickles,  4  Johns.  (N.  Y.)  224); 
ten  months  (Chartered  Mercantile  Banlc  r. 
Dickson,  L.  B.  3  P.  C.  574)  ;  or  two  jraia 
(Tomlinson  Carriage  Co.  f.  Kinsella,  31  Conn. 
268).  On  the  other  hand  such  paper  bta 
been  held  overdue  in  two  months  (Camp  f. 
Bcott,  14  Vt  387);  six  weeks  (Losee  r. 
Dunkin,  7  Johns.  (N.  Y.)  70,  5  Am.  !>«■ 
245)  ;  three  months  (Herrick  c.  Woolvertoii, 
41  N.  Y.  58],  1  Am.  St  Rep.  461):  ''""' 
months  (Ia  Due  v.  Kasson  First  Nat.  Bank, 
31  Minn.  33,  16  N.  W.  426}  :  Ave  nwnHu 
(Bull  i>.  Kasson  First  Nat  Bank,  U  Fsi 
612)  ;  six  months  (Thompson  c.  Hale,  8  Pifk. 
(Mass.)  259);  seven  and  one-half  nonlhs 
(Carlton  V.   Bailey,  27  N.  H.  230);  fi?*'' 
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ordinarilj  a  questioD  of  law  for  tlie  conrt."  Where  it  provides  for  the  payment 
of  interest,  this  ie  to  be  considered  in  determining  what  is  a  reasonable  time.'  As 
a  bill  or  draft  specifying  no  time  of  payment  is  not  dne  until  presented,*  a  trans- 
feree before  it  is  presented  takes  before  maturity.' 

c.  Paper  Payable  a  Certain  Time  After  Demand.  Some  of  the  courts  iioM 
that  paper  payable  a  certain  time  after  demand  or  notice  does  not  become  due  so 
that  an  action  can  be  maintained,  and  tliat  the  statute  of  limitations  does  not  begin 
to  run  until  demand  has  been  made  or  notice  given  and  the  specified  time  bas  after- 
ward expired/  while  others  hold  that  a  cause  of  action  accrues,  so  as  to  set  the 
statute  in  motion,  as  soon  as  the  creditor  might,  by  making  a  demand,  have 
made  the  paper  payable,  and  that  the  statute  begins  to  run  therefore  at  the 
expiration  of  the  time  which  is  to  elapse  after  demand  and  before  payment.' 

8,  Pafeb  Payable  At  or  After  Sight.  A  note  payable  "  at  sight,"  or  a  certain 
time  "  after  sight,"  doen  not  become  dne  until  it  is  seen  or  presented,  or  on  expira- 
tion of  the  specified  time  afterward,  as  the  case  may  be.*    Where  a  bill  is  made 


months  (American  Bank  f.  Jenneaa,  2  Mete. 
(Mass.)  2Se;  Field  r,  Nickerson.  13  Maes. 
131;  A^er  r.  Hutebina,  4  Moss.  370,  3  Am. 
Dec.  232)  ;  nine  months  (Nevins  «.  Town- 
s«nd.  0  Conn.  6);  ten  months  (Emeraon  n, 
Crocker,  5  N.  H.  150;  Morey  p.  WakeBeld, 
41  Vt.  24,  98  Am.  Dee.  662]  ;  eleven  months 
{Sylvester  c.  Crapo,  16  Pick.  (Mass.)  92)  ; 
thirteen  months  (Cross  n.  Brown,  51  N.  H. 
486;  Atlantic  De  Laine  Co.  v.  Tredick,  6 
H.  I.  171)  ;  fourteen  months  (Wylie  v.  Cot- 
ter, 170  Mass.  356,  49  N.  E.  746,  64  Am.  St. 
Rep.  305;  Cromwell  v.  Arrott,  1  Serg.  &  E. 
(Fa.)  180);  eighteen  months  (Furman  <e. 
Haskin,  2  Cai.  (N.  Y.)  369);  two  years 
(Loomis  V.  Pulver,  9  Johns.  (N.  Y).  244); 
twenty-seven  months  (Niver  r.  Beat,  10  Barb. 
(K.  Y.)  389)  :  three  years  (Shirlej  v.  Todd, 
ft  Me.  331  ;  or  six  years  (Gregg  P.  Union 
County  Nat.  Bank,  87  Ind.  238). 

Effect  of  payments. —  In  Sanford  n.  Mick- 
les,  4  Johns.  (N.  Y.)  224,  it  was  held  that  a 
nota  payable  on  demand  and  transferred  flv« 
months  after  date,  with  several  payments  in- 
dorsed on  it,  was  not  ^rvaia  foci*  overdue  at 
the  time  of  the  transfer.  But  in  Bayliss  c. 
Pearson,  15  Iowa  279,  it  was  held  that  if  pay- 
ment of  a  dem4uid  note  is  made  it  will  imply 
a  demand  and  the  note  will  become  payable 
and  overdue  (for  the  purpose  of  interest) 
from  that  time.  Such  payment,  however,  is 
not  conclusive  of  the  note  being  overdue  after 
the  payment.  The  payment  raises  no  pre- 
Bumution  of  law  that  it  Is  overdue.  Hughes 
V.  Monty,  24  Iowa  499. 

Ifote  Ncured  by  mortgage. —  Where  a  de- 
mand note  was  secured  by  a  mortgage  and  it 
was  agreed  that  the  note  should  lie  as  long 
as  the  security  was  satisfactory,  its  transfer 
two  years  after  date  was  held  to  be'  within 
ft  reasonable  time.  Tomlinson  Carriage  Co. 
r.  Kinsella,  31  Conn.  268. 

99.  California.— Foorman  v.  Mills,  39  Cal. 
345,  2  Aid.  Rep.  461. 

Illinois.—  Stewart  v.  Smith,  28  III.  397. 

Michigan.—  Carll  v.  Brown,  2  Mich.  401. 

New  York. —  Furman  v.  Haskin,  2  CaL 
(N.  Y.)   369. 

Vermont. —  Dennett  e.  Wyman,  13  Vt.  486. 

Contra,  Barbour  v.  Fullerton,  30  Pa.  St. 


106,  holding  under  the  particular  circum- 
stances of  the  case  that  the  question  was  one 
for  the  jury  under  proper  instructions  from 
the  court.  See  also  Bacon  i>.  Harris,  IS  R.  I. 
699,  10  Atl.  647. 

1.  Kirkwood  P.  Hastings  First  Nat.  Bank, 
40  Nebr.  484,  58  N.  W.  lOlB,  42  Am.  St.  Rep. 
BB3,  24  L.  R.  A.  444,  40  Nebr.  497,  68  N.  W. 
113S;  Weeks  e,  Pryor,  27  Barb.  (N.  Y.)  79; 
Wethey  c.  Andrews,  3  Hill  (N.  Y.)  682.  See 
also  Thompson  v.  Hale,  6  Pick.   (Maas.)  269. 

2.  See  supra,  VII,  A,  7,  a.  (m). 

3.  Bedell  «.  Scarlett,  75  Oa.  56;  Roswell 
Mfg.  Co.  t).  Hudson,  72  Oa.  24. 

4.  AUihama. —  Massie  v.  Byrd,  87  Ala.  672, 
673,  8  So.  145,  holding  that,  where  a  prom- 
issory note,  although  made  payable  "  one  day 
after  date,"  contains-  a  further  stipulation  for 
the  punctual  payment  of  interest  annually, 
and  of  the  principal  "  on  thirty  days  notice," 
a  right  of  action  on  it  for  the  principal  does 
not  accrue  until  the  expiration  of  thirty  days 
after  demand  or  notice  and  that  the  statute 
of  limitations  does  not  begin  to  run  until  that 

Calif<ymia. —  Chase  v.  Evoy,  49  Cal.  467. 

Connecticut. —  Cooke  e.  Pomeroy,  66  Conn. 
468,  32  Atl.  936,  holding  that  an  action  on  a 
note  payable  thirty  days  after  demand  was 
not  barred  by  the  statute  of  limitations,  al- 
though no  demand  was  made  or  action 
brought  until  fourteen  years  after  its  deliv- 
ery. 

ifan/Iond.-^  Rhind  v.  Hyndman,  64  Md. 
527,  39  Am.  Rep.  402. 

New  York. —  Wenman  e.  Mohawk  Ins.  Co., 
13  Wend.   (N.  Y.)   267,  28  Am.  Dec.  464. 

England. —  Thorpe  v.  Booth,  R.  &  M.  388, 
21  £.  C.  L.  776;  Holmes  r.  Eerrison,  2  Taunt 
323,  11  Rev.  Rep.  694. 

And   see,   generally,    LnuTATIOKB   OF    Ac- 

5.  Palmer  f.  Palmer,  36  Mieh.  487,  24  Am. 
Rep.  605.  See  also  Oleson  v.  Wilson,  20  Mont. 
644,  62  Pac.  372,  63  Am.  St.  Bep.  839;  Enapp 
e.  Greene,  79  Hua  (N.  Y.)  264,  29  N.  Y. 
Suppl.  350,  80  N.  Y.  St.  669. 

6.  Sturdy  c.  Henderson,  4  B.  &  Aid.  69S,  6 
E.  C.  L.  615;  Sutton  e,  Toomer,  7  B.  t  C. 
41S,  1  M.  &  R.  126,  14  E.  C.  L.  190  (holding 
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payable  a  certain  time  "  after  eight,"  the  lame  is  compnted  from  the  time  of 
acceptance  or  of  protest  for  non-aceeptanee.^  The  day  of  eight  or  acceptance  ie 
exelnded.*  A  draft  or  bill  drawn  payable  at  no  particuiar  time  ia  payable  at 
sight.* 

S.  Matdiuty  op  Checks  —  a.  In  General.  A  check  on  a  bank,  unless  it  i« 
otherwise  expressed  or  postdated  ts  payable  immediately  on  presentatiotL"*  Bnt 
it  has  been  held  that  if  there  are  no  londs  in  the  bauk  to  meet  it,  the  check  is 
due  by  the  drawer  immediately,  without  presentment  or  notice  of  non-payment, 
BO  that  an  action  may  be  maintained  at  once,  and  the  statnto  of  limitations  tddb 
from  its  date."     A  postdated  check  is  payable  on  demand  on  and  after  its  date." 

b.  Maturity  For  Purposes  of  Transfer.  A  check  is  not  overdue  for  the  pur- 
poses of  transfer,  nnless  there  has  been  nnreasonable  delay  in  presenting  it  One 
who  takes  it  without  notice  of  equities  or  defenses  within  a  reasonable  time  after 
its  date  or  delivery  is  a  hona  jide  holder,  bnt  it  ia  otherwise  if  a  reasonable  time 
has  elapsed."     Ordinarily  one  day,  or  even  several  days,  is  not  an  onreaeonable 


that  in  a  note  payable  ten  days  "  after  eight," 
with  interest  to  the  day  of  "  acoeptanoe," 
the  word  "  acceptance  "  means  the  same  thing 
as  "  sight,"  and  that  the  note  becomes  due  at 
the  time  designated  after  sight,  whether  ac- 
cepted or  not)  ;  Dixon  c.  Nuttall,  1  C.  M. 
&  R.  307,  e  C.  A  P.  320,  3  L.  J.  Exch.  290,  4 
Tyrw.  1013,  25  E.  C.  L.  453;  Holmes  v.  Ker- 
rison,  2  Taunt.  323,  II  Rev.  Rep.  594;  Cousin- 
eau  f>.  Lecours,  4  Montreal  Super.  Ct.  240. 
But  see  Oleson  v.  Wilson,  20  Mont.  544,  62 
Pac.  372,  63  Am.  St  Rep.  039;  Aymar  r. 
Beers,  7  Cow.  {N.  Y.)  705,  17  Am.  Dec.  638, 
which  require  presentnient  within  a  reason- 
able time. 

"On  demand,  at  dEht." — A  note  payable 
"  on  demand,  at  sight "  is  not  due,  and  no  ac- 
tion ties,  until  after  presentment  for  sight. 
The  words  "  at  sight "  are  not  to  be  rejected. 
Dixon  F.  Nuttall,  1  C.  M.  4  R.  307,  6  C.  &  P. 
320.  3  L.  J.  Bxch.  290,  4  Tyrw.  1013,  28 
E.  C.  L.  453. 

7.  Brown  c.  Turner,  11  Ala.  752;  Mitchell 
«.  Degrand,  I  Mason  (U.  S.)  176,  17  Fed.  Cas. 
No.  B.eei;  Campbell  v.  French,  2  H.  Bl.  163, 
6  T.  R.  200,  3  Kev.  Rep.  154. 

Acceptance  supra  protest. —  II  a  bill  ia  pay- 
able after  sight  the  time  should  be  reckoned, 
it  has  been  held,  from  the  date  of  an  accept- 
ance Bupra  protest  and  not  from  the  time  of 
the  drawee's  refusal  to  accept  Williams  v. 
Germaine,  7  B.  i  C.  468,  6  L.  J.  K.  B.  O.  S. 
00,  1  M.  4  R.  394,  31  Rev.  Rep.  248,  14 
E.  C.  L.  212. 

8.  Mitchell  r.  Degrand,  1  Mason  (U.  S.) 
176,  17  Fed.  Cas.  No.  0,681;  Coleman  e, 
Sayer,  1  Bam.  K.  B.  303. 

9.  Freeman  v.  Ross,  15  Ga.  262 ;  Davenport 
First  Nat.  Bank  v.  Price,  62  Iowa  570,  3 
N.  W.  639;  Burthe  «.  Donaldson,  15  I^.  382; 
Eampmann  v.  Williams,  70  Tex.  568,  8  S.  W. 
310. 

10.  Lester  u.  Given,  8  Bush  (Ky.)  367; 
Brush  V.  Barrett,  82  N.  Y.  400,  37  Am.  Rep. 
569;  Morrison  v.  Bailey,  5  Ohio  St.  13,  64 
Am.  Dec.  G32. 

11.  Brush  B.  Barrett,  82  N.  Y.  400,  37  Am. 
Rep.  560. 

12.  Mayer  f.  Mode,  14  Hun  (N.  Y.)  156; 
Salter  c.   Burt,  20  Wend.    (N.   Y.)    205,  32 


[Vll,  A,  8] 


Am.  Dec  630;  Gough  V.  Staats,  13  Wind. 
(N.  Y.)  649;  Mohawk  Bank  v.  Broderidc,  U 
Wend.  (N.  Y.)  133,  27  Am.  Dec  102  [a)Pn»- 
tny  10  Wend.  (N.  Y.)  304] ;  Hill  e.  Gaw,  4 
Pa,  St.  493. 

Parol  evidence  is  not  admissible  to  show  a 
contemporaneous  onl  agreement  that  a  post- 
dated check  should  not  become  due  on  demaad 
on  and  after  its  date.  Hill  f.  Gaw,  4  Ps.  St. 
493.     See  supra,  VII,  A,  3,  b. 

13.  California. — Himmelmann  r.  Hotaling, 
40  Cal.  Ill,  6  Am.  Rep.  600. 

/oioa. —  Newton  First  Nat.  Bank  r.  Se«d- 
ham,  29  Iowa  240. 

Kentucky. —  Lester  p.  Given,  8  Bush  (Ky.) 
367,  360  (where  it  was  said  that  "  the  holder 
of  a  check,  though  taken  some  days  after  iU 
date,  takes  it  free  from  all  equities,  bectnn 
it  is  never  treated  as  overdue,  being  payable 
on  presentment  or  demand."  But  as  tba 
check  in  this  case  was  transferred  only  a  fea 
days  after  its  date,  the  statement  that  a  cbedc 
ia  "  never  treated  as  overdue,"  must  be  re- 
garded as  diolum);  Walden  %.  Webber,  15 
Ky.  L.  Rep.  846. 

MoMacAuseffa. — Rochester  First  Nat.  Bank 
V.  Harris,  108  Mass.  614;  Ames  v.  Meriam, 
93  Mass.  204. 

Minneoola. —  Estes  v.  Lovering  Shoe  Co.,  SB 
Minn.  504,  61  N.  W.  674.  60  Am.  St  Rep.  424. 
A'eio  For*.— Fealey  c.  Bull,  163  N.  Y.  391, 
57  N.  E.  631;  Cowing  f.  Altman,  71  N.  i". 
436,  27  Am.  Rep.  70  [retrains  6  Bun  (N.  Y.| 
666];  DaviB  v.  Dayton,  7  Hisc  (N.  Y.|  48S, 
27  N.  Y.  Suppl.  069,  68  N.  Y.  St  61  [o/J!r»- 
ins  6  Misc.  (N.  Y.)  623,  26  N.  Y.  SuppL  ;Z7, 
66  N.Y.St  601]. 

Penneyltiania. —  Laber  c.  Steppaeher,  lOS 
Pa.  St  81;  Lancaster  Bank  v.  Woodward,  IS 
Pa.  Bt.'357,  67  Am.  Dec  618;  Matthews  v. 
Foederer,  19  Phila.  (Pa.)  296,  46  Leg.  lat 
(Pa.)   174. 

VnHeA  State*. —  Bull  t>.  Kaason  First  Nat 
Bank,  123  U.  S.  105,  8  S.  Ct  62,  31  L.  el 
07   Irecerting  14  Fed.  612]. 

England. —  Rothschild  f.  Comey.  9  B.  &  C 
388.  4  M.  &  R.  411,  17  E.  C.  L.  178;  Down C. 
Hailing,  4  B.  i  C.  330,  10  E.  C.  L.  B02,  t 
C.  &  P.  11,  12  E.  C.  L.  423,  6  D.  i  R.  4SS,  3 
L.  J.  K.  B.  O.  a.  234.    Compare  London,  etc. 
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time,"  but  ft  delav  of  Beveral  weeks  or  months  is  unreasonable."  T^he  purchaser 
of  a  postdated  oneck  before  the  day  of  its  date  is  a  purchaser  before  maturity.'* 
A  certified  check  ie  not  deemed  dishonored  by  dela;  between  its  date  and  its 
transfer  to  a  hona  fide  purcliaser  for  value." 

to.  Katubity  of  CsBTiFiCATBS  OF  DEPOSIT  —  a.  In  General.  Must  of  tlie  courts 
hold  that  a  certifiGate  of  deposit  issued  by  a  bank  is  in  eiiect  a  promisBory  note, 
and  subject  to  substautially  the  same  rules. '^  It  may  be  payable  on  a  Hxed  day 
or  at  a  fixed  time  after  date,"  but  such  instruments  are  usually  payable  on 
demand.  They  are  so  payable  when  no  time  is  espressed.^  Some  courts  hold 
tliat  BDch  a  certificate,  like  a  note  payable  on  demand,*'  is  due  immediately,  so 
that  an  action  may  be  broneht  thereon,  and  the  statute  of  limitations  will  begin 
to  run  without  any  actual  demand,^  while  others  hold  that  it  does  not  become 
due  until  an  actual  demand  is  made  and  there  is  a  tender  of  the  certificate 
properly  indorsed." 


Banking  Co.  r.  Croome,  8  Q.  B.  D.  2B3,  SI 
L.  J.  Q.  B.  224,  46  J.  P.  614,  46  L.  T.  Rep. 
a.  S.  60,  30  Wklj.  Rep.  382. 

See  also  SMpro,  VH,  A,  7,  b,  (n), 
DeliTeT7  after  date. —  A  check  takes  effect 
from  its  delivery,  and  when  it  ia  delivered 
after  its  date,  the  time  which  hoe  elapsed 
aioce  its  detivery  determines  whether  a  trans- 
feree U  a  bona  fid«  holder.  Cowing  v.  Alt- 
man,  71  N.  Y.  436,  27  Am.  Rep.  70  Ireverting 
S  Hun  (N.  Y.)  656]. 

14.  Maaaaehutclta. —  Rochester  First  Nat. 
Bank  r.  Eairis,  108  Mass.  614. 

ilinnetota. —  Eatea  v.  Lorering  Shoe  Co.,  B9 
Minn.  604,  SI  N.  W.  074,  50  Am.  St.  Rep. 
424. 

Veu!  Fort.— Fealey  v.  Bull,  163  N.  Y.  397, 
67  N.  E.  631. 

Feimat/lwmia. —  Laber  t>.  Steppaeher,  103 
Bm.  St.  81. 

England. —  Rothschild  v.  Come;,  B  B.  &  C. 
388,  4  M.  &  R.  411,  17  E.  C.  h.  178. 

But  compare  Himmelmann  f.  Hotaling,  40 
Cal.  Ill,  6  Am.  Rep.  600;  Down  c.  Hailing, 
4  B.  ft  C.  330,  10  E.  C.  L.  602,  2  C.  4  P.  II, 
12  E.  C.  L.  423,  6  D.  4  If.  455,  3  L.  J.  K.  B. 
O.  S.  234. 

15.  Newton  First  Nat  Bank  P.  Needham, 
2»  Iowa  249;  Cowing  c.  Altman.  71  N.  Y. 
435,  27  Am.  Rep.  70  IreverHng  6  Hun  (N.  Y.) 
656]. 

A  memorandnm  check  marked  "  Mem."  and 
indorsed  two  and  one-half  years  after  date 
pats  the  purchaser  on  inquiry  as  In  the  caae 
of  overdue  paper.  Skillman  v.  Titus,  32 
N.  J.  L.  96. 

16.  Mayer  ti.  Mode,  14  Hun   (N.  Y.)    155. 

17.  Nolan  v.  New  York  Bank  Nat.  Banking 
Assoc,  67  Barb.  {N.  Y.)  24,  where  there  was 
a  delay  of  several  months.  And  see  Bakkb 
AND  Bankins,  5  Cyc.  534. 

18.  See  aupra,  I,  B,  3,  b;  and  Banks  Ain> 
B.VSKIKO,  5  Cye.  E20. 

10.  In  Towle  P.  SUrs,  87  Minn.  370,  69 
N.  W.  1008,  36  L.  R.  A.  463,  it  was  held  that 
«  certificate  of  deposit  providing  that  "  J.  J. 
Starz  has  deposited  in  this  bank  two  thou- 
aand  dollars,  payable  to  the  order  of  himself 
on  tbe  return  of  this  certificate  properly  in- 
dorsed, with  interest  at  four  per  cent.  To 
be  left  six  months.     No  interest  aiter  ma- 


turity. Not  subject  to  check,"  was  a  time, 
and  not  a  demand,  certificate,  and  matured 
at  the  expiration  of  sis  months.  See  also 
Hunt  V.  Divine,  37  111.  137;  Rapid  City  First 
Nat.  Bank  c.  Security  NaL  Bank,  34  Nebr. 
71,  61  N.  W.  305,  33  Am.  St.  Rep.  618,  15 
L.  U.  A.  386. 

Option. —  A  certificate  of  deposit,  "  pay- 
able, ...  on  return  of  this  certificate,  twelve 
months  after  date,  with  interest  .  .  .  for  the 
time  specified  only.  Payable  in  6  mo.  if  de- 
sired with  interest.  ...  No  interest  after 
due,"  is  not  due  at  the  end  of  six  months,  so 
as  to  relieve  the  indorser  from  liability  to 
presented  for  pa;~ 
nd  of  a  year.  Cit 
cens'  Bank  f.  Jones,  121  Cal.  30,  S3  Pac.  354. 

SO.  Lynch  f.  Goldsmith,  64  Ga.  42;  Beards- 
ley  V.  Webber,  104  Mich.  83,  82  N.  W.  173; 
Mitchell  V.  Easton,  37  Minn.  336,  33  N.  W. 
910:  Cottle  r.  Buffalo  Mar.  Bank,  166  N.  Y. 
53,  59  N.  E.  736. 

21.  See  tupra,  VII,  A,  7,  b,   (i). 

as.  Brummagim  d.  Tallant,  29  Cal.  503,  SO 
Am.  Dec.  61;  Bcardsley  v.  Webber,  104  Mich. 
BS.  62  N.  W.  173;  Tripp  v.  Curtenius,  36 
Mich.  494,  24  Am.  Rep.  610;  Mitchell  v. 
Easton,  37  Minn.  335,  33  N.  W.  910;  Curran 
p.  Witter,  68  Wis.  16,  31  N.  W.  705,  60  Am. 
Rep.  827. 

23.  Georgia. —  Elllainger  v.  Georgia  Rail- 
road Bank,  108  Oa.  357,  33  S.  E.  985,  76  Am. 
St.  Rep.  42. 

Indiana, —  Brown  o.  McElroy,  62  Ind.  404. 

Maryland.—  Fells  Point  Sav.  Inst.  v.  Wee- 
don,  18  Md.  320,  81  Am.  Dec.  003. 

Maasachutetts. —  Shute  c.  Pacific  Nat. 
Bank,  138  Mass.  487. 

ifusaurt.-^  Hodgson  p.  Cheever,  8  Mo.  App. 
318. 

New  York. —  Cottle  v.  Buffalo  Mar.  Bank, 
168  N.  Y.  53,  59  N.  E.  736 1  Smiley  r.  Fry, 
100  N.  Y.  262,  3  N.  E.  186;  Munger  v.  Albany 
City  Nat.  Bank,  85  N.  Y.  580;  Howell  p. 
Adams,  88  N.  Y.  314;  Pardee  v.  FUh,  60 
N.  Y.  265,  19  Am.  Rep.  176;  Payne  «.  Gardi- 
ner, 29  N.  Y.  146;  Ft.  Edward  Nat.  Bank  v. 
Washington  County  Nat.  Bank,  5  Hun  (N.  Y.) 
606. 

Penntjflvania. —  McOough   v.   Jamison,    107 
Pa.  St.  330;  Finkbone'a  Appeal,  80  Pa.  St. 
[VII,  A.  10.  a] 
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b.  Maturity  For  Purposes  of  Transfer.  In  some  jurisdictions  a  certificate  of 
deposit  payable  on  demand  is  overdue  for  tlie  purposea  of  transfer  iniuiediatelj 
after  its  issue.**  In  others  it  is  overdue  after  tlie  lapse  of  a  reasonable  time  but 
not  before,**  while  in  still  others  it  is  not  overdue  until  it  is  presented  and  an 
actual  demand  for  payment  made,"*  A  certificate  payable  at  a  iixed  time  is  over- 
due as  soon  as  that  time  has  elapsed.'' 

11.  Paper  Payable  in  Ihstalhents.  Where  a  note  is  made  payable  in  instal- 
ments,  at  fixed  times,  each  instalment  becomes  due  at  the  time  specified,  so  that 
an  action  will  then  lie  to  recover  the  same,  and  the  statute  of  limitations  will  then 
commence  to  run ;  ^  but  in  the  absence  of  express  provision  an  action  can  be 
maintained  for  those  instalments  only  which  have  become  due,"  A  note  payable 
iu  instalments,  however,  may  require   a  demand."*    Snch  a  note  may  coutun 


SeS;  Girard  Bank  v.  Penn  Tp.  Bank,  39  Pa. 
St.  92,  80  Am.  Dec.  COT. 

B<nith  Dakota. —  Tobin  c.  McKinney,  IB 
S.  D.  257,  88  N.  W.  672,  U  S.  D.  228,  84 
N.  W.  228. 

Termont. —  Bellows  Falls  Bank  v.  Rutland 
County  Bank,  40  Vt.  377. 

United  S(ole».— Riddle  V.  Butler  First 
Nat.  Bank,  27  Fed.  603. 

24.  Meador  c.  Dollar  Sav.  Bank,  68  Qa. 
605. 

29.  California. —  Poorman  v.  Mills,  39  Cal, 
345,  2  Am.  Rep.  451. 

Indiana. —  Gregg  v.  Union  County  Nat. 
Bank,  87  Ind.  238. 

Michigan. —  Birch  v.  Fisher,  61  Mich.  3S, 
Ifl  N.  W.  220;  Tripp  P.  Curtenius,  38  Mich. 
4S4,  24  Am.  Rep.  810. 

Hehratka. —  Kirkwood  v.  Hastings  First 
Nat.  Bank,  40  Nebr.  484,  58  N.  W.  1010,  42 
Am.  St.  Rep.  683,  24  L.  R.  A.  444,  where  a 
certificate  of  deposit  provided:  "This  de- 
posit not  subject  to  check.  With  interest  at 
six  per  cent,  if  left  six  montha ;  no  inUrest 
after  six  months,"  and  was  held  to  be  over- 
due so  OS  to  charge  purchaser  with  notice  of 
equities  after  six  montha  but  not  before. 

Ohio. —  Howe  v.  Hartness,  11  Ohio  St.  449, 
78  Am.  Deo.  312, 

as.  Ft.  Edwnrd  Nat.  Bank  r.  Washington 
County  Nnt.  Bank,  5  Hun  (N.  Y.)  605,  607, 
where  the  court  held  that  one  to  whom  a 
ccrtificato  of  deposit  had  been  transferred 
seven  years  after  its  dato  was  a  bona  fide 
holder.  "The  very  nature  of  the  instru- 
ment," said  the  court,  "  and  the  ordinary 
modes  of  business,  show  that  a  certificate  of 
deposit,  like  a  deposit  credited  in  a  pass- 
book, is  Intended  to  represent  moneys  actually 
left  with  the  bank  for  safe  keeping,  which 
are  to  be  retained  until  the  depositor  actu- 
ally demands  them.  Such  a  certificate  is  not 
dishonored  imtil  presented." 

27.  Where  a  certificate  of  deposit  in  the 
usual  form,  payable  to  the  order  of  the  payee 
"  on  the  return  of  this  certificate  properly  in- 
dorsed," had  stamped  across  its  face  the 
words:  "This  certificate,  payable  3  montha 
after  date  with  6  per  cent  interest  per  an- 
num for  the  time  apccifled,"  and  was  trans- 
ferred by  the  payee  more  than  three  months 
after  its  date,  it  was  held  that  the  instru- 
ment was  a  time  certificate,  and  was  taken 
by  the  transferee  subject  to  all  the  defenses 
[VII,  A,  10,  b] 


existing  against  the  payee.  Rapid  City  First 
Nat.  Bank  t>.  Seeurily  Nat.  Bank,  34  Nebr. 
71,  51  N.  W.  305,  33  Am.  St.  Rep.  618,  15 
L.  R.  A.  386. 

28.  Hobhs  e.  Moore,  86  Me.  617,  30  At). 
110;  Ewer  e.  Myrick,  1  Cush.  (Mass.)  1«: 
Heywood  e.  Perrin,  10  Pick.  (Mass.)  228,  20 
Am.  Dec.  GIS;  Tucker  v.  Randall,  2  Maaa 
2S3;  Rideout  c.  Woods,  30  N.  H.  375;  BiHh 
o.  Stowell,  71  Pa.  St.  208.  10  Am.  Rep.  691 
Compare,  however,  Layton  p.  France,  2  Hcrast 
(Del.)  406;  Slddall  V.  Raweliffe,  1  Cr.  t  U. 
487,  2  L.  J.  Esch.  237,  1  M.  ft  Rob.  203,  1 
T^rw.  441. 

Cotistmction  of  note. —  A  promissory  nots 
for  the  payment,  "  ten  years  after  date."  of 
"  seven  hundred  and  fifty  dollars,  with  in- 
terest semiannnally.  Fifty  dollars  of  the 
principal  to  be  paid  annually  until  the  wliole 
is  paid,"  is  a  contract  that  the  interest  shall 
he  paid  semiannually,  that  fifty  dollam  of 
the  principal  shall  he  paid  annually,  and  thit 
the  whole  amount  of  the  note,  principal  and 
interest,  shall  be  paid  in  ten  years  after  datr. 
Ewer  c.  Myrick,  1  Cush.   (Mass.)    16. 

Instalments  "  in  each  year." —  If  a  notf  is 
made  payable,  a  certain  portion  "  in  earh 
year,"  the  instalments  become  due  at  the  end 
of  each  year,  reckoned  from  the  date  of  th« 
note.     Rideout  v.  Woods,  30  N.  H.  375. 

Monthly  payments. — Where  a  note  is  m«d» 
payable  twenty- four  months  after  dote,  ia 
monthly  payments  without  interest,  the 
monthly  payments  are  to  be  made  in  the  con- 
secutive months  immediately  following  tha 
date  of  the  note,  so  that  the  whole  amount 
will  be  paid  in  twentv-four  months  after  it* 
date.  Hobbs  v.  Moore,  86  Me.  617,  30  Att. 
110. 

29.  Lightfoot  V.  Decatur  Branch  Bank,  i 
Ala.  346. 

Where  one  who  bad  a  note  payable  en  de- 
mand agreed  by  deed  with  the  maker  to  re- 
ceive payment  in  five  equal  instalments,  and 
that  if  sued  contrary  to  such  agreeintnt  he 
should  be  discharged  of  nil  demands,  and 
when  the  first  three  instalments  were  paid 
and  the  fourth  was  not  paid  the  pavee  sued 
on  the  note,  it  was  held  that  he  was  entitled 
to  recover  the  entire  balance  of  the  note,  U 
the  maker  had  not  complied  with  the  ne* 
agreement.     Upham  t>.  Smith,  7  Mass.  S6S- 

30.  In  instalments  when  requested,  etc— 
Where  a  note  is  made  payable  in  iastalments 
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a  condition  that  tlie  entire  amount  Bliall  become  dno  and  payable  oh  default  in 
the  payment  of  any  instalment  of  the  principal  or  of  interest."  If  an  inBtalinent 
of  a  note  is  overdue  at  the  time  it  is  traneierred,  the  purchaser  takes  the  whole 
note  aa  overdue  paper  and  is  not  a  J}ona  fids  holder."  But  if  there  are  several 
notes,  even  though  secured  by  one  mortgage,  the  fact  that  one  note  is  overdue 
does  not  render  the  others  so,  or  make  them  subject  to  defenses  in  the  hands  of 
a  purchaser,"' unless  tiiere  is  an  express  provision  "  or  a  statute  to  such  effect." 
12.  Papbr  Payable  om  Coktihgekcy  or  CoNDmoKALLY  —  a.  In  General.  If  a 
note  or  other  paper  is  made  payable  on  the  happening  of  a  contingency  or  per- 
formance of  a  condition  *  it  becomes  duo  and  payable,  Dotli  for  the  purpose  of  an 
action  and  for  the  purpose  of  the  running  of  the  statute  of  limitations,  as  soon  as 
tlio  contingency  or  condition  is  performed  or  fulfilled,  and  as  a  general  rule  does 
not  become  due  and  payable  until  then."    The  chief  difficulty  in  this  connection 

S6.  Aa  to  effect  of  contiiisencieB  and  con- 
ditiont  upon  negotiability  see  supra,  I,  C,  1, 
d,  (II),  (0). 

37.  Friebie  v.  Moore,  81  Cal.  516;  Glaney 
p.  Elliott,  14  111.  456;  Smeich  t.  Herbst.  138 
Pa.  St.  S3B,  19  AtL  S60;  Henrr  c.  Colman,  0 
Vt.  402. 

Illtuttatlona. —  It  has  been  so  held,  for  ex* 
ample,  of  notee  payable  when  the  payee 
should  pay  and  take  up  another  note  of  the 
maker  (Heniy  p.  Ckilman,  5  Vt.  402)  ;  on 
conflrmation  by  a  court  of  a  title  to  land 
(Friable  v.  Moore,  61  Cal.  516)  ;  when  n  cer- 
tain mortgage  should  be  satlilled  of  record 
(Coulter  c.  Clark,  2  Ind.  App.  612,  2S  N.  B. 
723)  ;  out  of  another  note  when  collected 
(Wilson  c.  Morrison,  29  Oa.  26B)  ;  aa  soon 
as  the  amount  could  be  made  in  a  certain 
suit  pending  (Allen  e.  Davis,  II  Mo.  479)  ; 
when  the  payee  should  be  finally  succeaaful 
in  a  certain  action,  and  all  appeals  should 
be  dispoeed  of  and  all  right  to  appeal  should 
expire  (Clute  v.  MoCrea,  12  N.  Y.  St.  848)  ; 
when  the  United  Statea  should  pay  judgments 
of  the  court  of  commiBsioners  of  Alabama 
claims  in  the  so-called  "  class  2  cases  "  ( Pow- 
ers f).  Manning.  1S4  Mass.  370,  28  N.  E.  290, 
13  L.  B.  A.  258)  ;  when  a  dividend  on  a  cer- 
tain estate  should  be  declared  (Efltnger  t>. 
Richards,  35  Miss.  640)  ;  of  a  draft  pnynble 
when  in  funds  (Harrell  P.  Marston,  7  Rob. 
(La.)  34);  an  accepted  order  payable  when 
a  building  contract  or  other  contract  between 
the  accepter  and  a  third  person  should  be 
completed  by  the  latter  (Newhall  i^  Clark,  3 
Cush.  (Mass.)  370,  50  Am.  Dec.  741;  Home 
Bank  v.  Drumgoole,  109  N.  Y.  63,  15  N.  E. 
747,  14  N.  Y.  St.  40,  and  other  cases  cited 
infra,  note  38);  a  note  payable  when  able 
(Teaaey  v.  Reevw,  6  Ind.  406  [with  which, 
however,  compare  infra,  VII,  A,  12,  d]);  a 
due-bill  payable  when  the  payment  nhall  be 
mutually  arranged  (McAfee  v.  Fisher,  64  Cal. 
246,  30"Pac.  811  [with  which,  however,  com- 
pare infra.  VTI,  A,  12.  d] )  ;  a  note  payable 
at  the  convenience  of  the  maker  (Kreiter  P. 
Miller,  1  Pennyp.  (Pa.)  40  [with  which,  how- 
ever, compare  infra,  VII,  A,  12,  d] )  ;  and  of 
notes  given  during  the  Civil  war  and  made 
payable  after  peace  should  be  declared  or  a 
treaty  of  peace  ratified  (Nelson  n.  Manning, 
63  Ala.  549;  Gaines  P.  Dorsett.  18  La.  Ann. 
6S3;  Chapman  P.  Wacaser,  64  N.  C.  532  [with 
[VU.  A,  12,  a] 


"when  requested,"  no  part  of  it  I 
and  no  action  will  lie  upon  it  until  a  de- 
mand is  made.  Hudson  v.  Barton.  1  Rolle 
1B9.  So  a  promissory  note  promising  to  pay 
a  certain  sum  to  a  corporation  in  such  in- 
stalments and  at  such  times  as  the  directors 
of  the  company  may  from  time  to  time  as- 
sess or  require  is  payable  on  demand,  or  in 
instalments  on  demand.  White  P.  Smith,  77 
111.  351,  20  Am.  Rep.  261.  Bee  also  aupra, 
VII,  A,  7,  b,  (1). 
81.  See  infra,  VII,  A,  13. 

32.  Field  p.  Tibbetto,  67  Me.  356,  09  Am. 
Dec  779;  Vinton  P.  King,  4  Allen  (Mass.) 
562;  Vctte  p.  1a  Barge,  64  Mo.  App.  170,  2 
Mo.  App.  Rep.  907;  McCorkle  p.  Miller,  64 
Mo.  App.  153,  2  Mo.  App.  Rep.  921. 

"  The  reason  of  the  mle  is  that,  where  one 
or  more  of  the  instalments  remain  due,  the 
presumption  arises  that  there  is  some  valid 
reason  for  the  failure  or  refusal  to  pay, 
which,  if  established,  would  likely  go  to  the 
defeat  of  the  entire  debt,  and  thus  all  subse- 
quent purchasers  or  holders  of  the  discredited 
Cper  are  put  on  inquiry."  McCorkle  P.  Mil- 
,  64  Mo.  App.  163,  156,  2  Mo.  App.  Rep. 
821. 

Credit  of  payment  indorsed  on  note. — 
Where  a  note  payable  in  instalments  has  been 
dishonored  by  non-payment  of  an  Instnlment, 
the  fact  that  the  instalment  was  credited 
upn  the  note  as  paid  will  not  enable  the 
transferee  to  claim  the  note  as  a  bona  fide 
purchaser.  Vette  v.  La  Barge,  64  Mo.  App. 
17S,  2  Mo.  App.  Rep.  907. 

Credit!  not  isdoraed  on  note. —  But  whera 
a  note  is  payable  in  instnlments,  the  fact 
that  no  credits  are  indorsed  thereon  creates 
no  presumption  that  none  of  the  instalments 
have  been  paid,  so  as  to  preclude  the  pur- 
chawr  from  becoming  a  bona  fide  holder  with- 
out notice.  McCorkle  v.  Miller,  64  Mo.  App, 
153.  2  Mo.  App.  Rep.  021. 

33.  Boss  p.  Hewitt,  15  Wis.  260. 

34.  See  infra,  VII,  A,  13,  h,   (m). 

35.  In  Georgia  there  is  an  expreea  statu- 
tory provision  that  where  there  are  several 
no^s  constituting  one  transaction  but  due 
at  different  times  the  fact  that  one  is  over- 
due and  unpaid  is  notice  to  the  purchaser  of 
all  to  put  him  on  his  guard  aa  to  each.  Ga. 
Code,  !  2786  [Ga.  Code  (1895),  |  36961.  See 
HarreU  p.  Broxton,  78  Ga.  129,  3  S.  E.  5. 
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is  in  constrning  the  instrament  and  ascertaining  its  meaning,  and  in  detenDioing 
in  particular  cases  whether  the  coutiugencj  lias  liappened  or  the  condition  lias 
Ijeen  performed."     The  maturity  of  a  note  may  be  rendered  conditional  by  an 


which,  however,  oompare  MeNinch  v.  Ramsf^, 
66  N.  C.  229] ;  Brewster  t>.  Williftnu,  2  S.  C. 
455;  Atcheson  t;.  Scott,  51  Tex.  213;  Eni^t 
t>.  McReynolds,  37  leK.  204). 

38.  "  After  paTing  "  certain  debts. —  In  an 
order  directing  the  payment  of  a  sum  of 
money  "  after  paying  certain  debts,  the 
words  "  aft«r  paying  "  mean  either  paying  or 
retaining  a  sum  sufficient  to  pay.  Allis  v. 
Jewell,  36  Vt.  647. 

"Recovery"  of  land. —  A  note  payable  on 
the  coQtingency  that  land,  for  which  it  Ih 
given  in  part  payment,  should  be  recovered  by 
the  payee,  becomes  payable  upon  the  sur- 
render of  the  land  by  the  adverse  claimant. 
Burks  f.  Watson,  48  Tei.  107. 

Peif ecticn  of  title  to  land. —  Where  a  ven- 
dor indorsed  upon  a  note  given  for  the  pur- 
chase-money of  land  sold  3iat  it  was  not  to 
be  collected  until  the  title  to  the  land  should 
be  made  clear,  it  was  held  tliat  payment 
could  not  be  enforced  until  the  title  to  the 
whole  of  the  land  should  be  perfected  in  ac- 
cordance with  indorsement.  Smeich  t*.  Herbst, 
135  Pa.  St.  539,  19  AU.  950. 

Advertisement  of  Unds  for  sale. —  It  waa 
held  that  a  note  payable  "  whenever  the 
lauds  in  the  late  purchase  in  Iowa  territory 
should  be  advertised  for  sale "  became  due 
when  the  lands  in  that  purchaae,  or  any  part 
thereof,  were  proclaimed  for  sale.  Glancy  o, 
Elliott,  14  111.  466. 

Note  of  putative  father  of  child. —  Where  a 
note  was  given  by  the  putative  father  of  an 
unborn  child,  with  which  the  payee  was  then 
pregnant,  payable  at  such  times  and  in  such 
articlea  a.i  the  payee  might  need  for  her  sup- 
port, it  was  held  that  the  time  of  payment 
had  arrived  when  the  payee  waa  about  to  be 
conOned.     Corbitt  o.  Stonemeti,  15  Wis.  170. 

Payment  out  of  maker's  estate.— Where  a 
note  recited  that  the  maker  promised  to  pay 
the  payee  a  certain  sum  "  out  of  my  estate, 
it  she  should  outlive  mj;  but  if  not,  to  her 
heirs  as  she  shall  direct,"  it  was  held  to  be 
in  no  event  payable  before  the  death  of  the 
maker,  or  otherwise  than  from  his  estate,  so 
that  an  action  thereon  by  the  heirs  of  the 
payee  against  the  maker  could  not  he  main- 
tained. Kelscy  r.  Chamberlain,  47  Mich.  241, 
10  N.  W.  355. 

Note  payable  out  of  crop. — In  an  action 
tried  in  July,  1898,  on  a  note  payable  out 
of  the  crop  of  1807,  it  was  held  that  the  court 
would  presume  that  the  crop  had  matured 
and  that  there  had  been  opportunity  to  mar- 
ket it,  so  as  to  render  the  note  due.  Hill  v. 
Cohen,  22  Ky.  L.  Rep,   1438,  60  S.   W.  922. 

Hote  payable  in  goods  as  ordered. —  In  an 
action  on  a  note  payable,  one  (ifth  in  cash 
and  four  fifths  in  stone  "  within  si:t  months, 
as  ordered "  by  the  payee,  it  was  held  that 
the  payee  must  prove  demand  of  stone  be- 
fore suit.  EeelTe  r.  Bannin,  57  N.  Y.  App. 
Div.  361,  68  N.  Y.  Suppl.  352. 
[VII,  A.  12,  a] 


Foreclosure  of  mortgage. —  Where  a  due- 
bill  was  made  payable  as  soon  as  the  maJcer 
should  have  time  to  foreclose  a  certain  mort- 
gage and  sell  the  land  by  judicial  sale,  or 
as  soon  as  he  should  otherwise  dispose  of  or 
settle  the  mortgage,  and  it  appeared  in  an 
action  thereon  that  the  mortgaged  land  vat 
covered  by  a  homestead  right  and  that  said 
right  was  set  up  in  the  foreclosure  proceed- 
ings and  allowed  by  the  court,  it  was  held 
that  the  note  would  not  become  payable  un- 
til expiration  of  the  homest«ad  right  by  it« 
own  limitations  or  by  abandonment.  Stout 
C.  Hill,  45  III.  326. 

Payjjile  out  of  approprUtion  for  pnUic 
work. —  An  accepted  draft  payable  in  pay- 
mente  "out  of  Uie  appropriation,  as  soon  u 
mode,"  for  work  done  for  the  government  by 
the  accepter,  becomes  due  on  payment  of  the 
work    by   the    government    although   no  ap- 

tiropriation  may  have  been  made  by  the  l^u- 
ature.     Nagle  v.  Homer,  S  Cal.  353. 

Note  payable  "when  able." — In  an  actkm 
on  a  note  payable  by  the  makers  when  able, 
it  being  proved  that  when  they  made  it  thcf 
had  a  stock  of  goods  worth  three  thousasd 
dollars,  it  was  held  that  the  uot«  matures  u 
soon  as  the  makers  were  able  to  pay  it,  and 
that  ^ma  faoi«  they  were  able  to  pay  the 
note  as  soon  as  it  was  given.  Veasey  r. 
Beeves,  6  Ind.  400. 

On  reaumption  of  specie  payment. — Where 
a  note  couhiined  a  promise  to  pay  on  or  be- 
fore a  specified  day,  in  gold  or  silver,  bnt 
was  on  condition  that  Tennessee  banks  should 
resume  specie  payment  by  that  time,  and  if 
not,  then  that  it  should  be  payable  as  mob 
as  they  should  resume  specie  payment,  it 
was  held  that  the  condition  only  referred  to 
the  promise  to  pay  in  specie,  that  the  p«y«e 
could  waive  payment  in  epecie  and  recover 
in  current,  and  that  the  note,  as  a  promiM 
to  pay  in  currency,  became  due  on  the  day 
specified.  Walters  c.  McBee,  1  Lea  (Tenn.) 
364. 

On  performance  of  contract. —  A  note,  due- 
bill,  or  accepted  order  promising  to  pay 
money,  not  on  a  specified  day,  but  when  a 
building  which  is  being  erected  for  the  prom- 
isor or  accepter  by  a  third  person  is  eoa- 
pleted  or  other  contract  performed,  becomes 
due  and  payable  absolutely  aa  soon  as  this 
condition  is  performed,  but  does  not  beconw 
due  and  payable  until  then.  Linnrhin  f. 
Matthews,  14B  Mass.  20,  20  N.  £.  453; 
Proctor  c.  Hartigan,  143  Mass.  462,  9  N.  E. 
841;  Farquhar  V.  Brown.  132  Mass.  340; 
Somers  c,  Thayer,  115  Mass.  103;  Sewhsll 
V.  Clark,  3  Cush.  (Mass.)  376,  50  Am.  Dec 
741 ;  Home  Bank  v.  Drumgoole,  100  N.  Y.  63, 
15  N.  E.  747,  14  N.  Y.  St.  40;  Duffieid  r. 
Johnston,  06  N.  Y.  360.  See  also  Croeter- 
Woolworth  Nat.  Bank  f.  Carle,  133  Cal. 
409,  6S  Pae.  96.  This  is  true  allhoivli 
the  contractor  becomes  unable  to  complete 
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ag^reement  to  Bncli  effect  appended  to  or  indorsed  on  the  note,"  or,  except  aa  to 
purchasers  withont  notice,  oy  a  eeparate  written  agreement.* 

b.  Excluding  Day  of  Maturity.  Wliero  a  note  is  payable  a  certain  time  after 
the  happening  of  a  particalar  event,  the  maker  lias  the  whole  of  the  da;  of 
maturit;  in  which  to  pay  it,  and  an  action  cannot  be  maintaiued  until  the  day 
following," 

o.  Maturity  on  Fixed  Day,  or  Conditionally  Before.  A  note  or  other  instru- 
ment may  be  made  payable  on  a  fixed  day  in  the  fatnre,  or  a  certain  time  after 
demand  or  sight,  or  before  such  time  on  the  happening  of  a  contingency  or  the 
performance  of  a  condition.  In  such  a  case  it  matures  and  is  payaltle  absolutely 
on  the  day  fixed,  and  will  become  duo  before  then,  if  the  contingency  happens 
or  the  condition  is  performed.** 

d.  Maturity  In  a  R:aaonable  Time.  Wliere  the  debt  for  which  commercial 
paper  is  given  ie  due,  and  the  happening  of  a  future  ereut  is  fixed  upon  merely 
B8  a  convenient  time  for  payment,  and  the  future  event  does  not  happen  as  con- 
templated, the  law  implies  a  promise  to  pay  within  a  reasonable  time.*^     It  has 

if  made  out  of  the  Kale  "  of  certain  property 
(Cisne  c.  Chidester,  65  III.  623;  Walker  v. 
Woollen,  64  Ind.  164,  23  Am.  Rep.  639  [^o^ 
lowed  in  Koll  P.  Smith,  64  Ind.  511,  31  Am. 
Rep.  1311;  Charlton  u.  Reed,  61  lows  166,  16 
N.  W.  64,  47  Am.  Rep.  808;  Palmer  c.  Hum- 
mer, 10  Kan.  464,  15  Am.  Rep.  352;  Ernst 
V.  Steckman,  74  Pa.  St.  13,  15  Am.  Rep. 
642)  ;  a  promise  U>  pay  a  certain  time  after 
date  "  or  as  soon  as "  the  maker  shall  col- 
lect a  specifled  debt  (McCarty  p.  Howell,  24 
111.  341)  J  a  promise  to  pay  in  nine  months 
"or  as "  the  maker's  horae  earns  the  money 
(Gardner  o.  Barger,  4  Heisk.  (Tenn.)  608}  ; 
a  promise  to  pay  on  a  certain  dat«  "  or 
when  "  a  building  which  another  has  under- 
taken to  buiid  for  the  maker  is  completed 
(Stevens  c.  Blunt,  7  Mass.  240;  GoodW  P. 
Taylor,  10  N.  C,  4,58.  See  also  Joergenson  e, 
Joei^nson,  28  Wash.  477,  68  Pac.  913;  El- 
liott V.  Beech,  3  Manitoba  213.  A  note 
promising  to  pay  another  a  certain  stini,  and 
reciting,  "  it  being  for  property  I  pur- 
chased of  bim  in  value  at  this  date,  as  be- 
ing payable  as  soon  as  can  be  realiz«il  of 
the  above  amount  for  the  said  property  I 
have  this  day  purchased  of  said  Pero,  which 
is  to  be  paid  in  the  course  of  the  season  now 
coming,"  was  held  to  be  an  absolute  promise 
to  pa)'  by  the  end  of  the  season,  or  before  if 
the  amount  should  be  realized  out  of  the 
property  purchased.  Cota  c.  Buck,  7  Mete. 
(Mass.)   688,  41  Am.  Dec  464. 

43.  Crooker  v.  Holmes,  65  Me.  195,  20  Am. 
Rep.  637;  De  Wolfe  c.  French,  51  Me.  420, 
421  (where  it  was  said:  "  If,  in  fixing  upon 
the  liappening  of  a  future  contingent  event 
as  the  time  when  money  is  to  be  paid,  the 
parties  intend  to  make  Uic  debt  a  contingent 
one,  and  the  event  never  happens,  the  cred- 
itor's right  to  recover  it  will  never  accrue. 
But,  if  the  debt  is  understood  to  be  absolute, 
and  the  happening  of  the  future  event  is  fixed 
upon  as  a  convenient  time  for  payment 
merely,  and,  for  some  unforeseen  or  un- 
thought  of  cause,  tlie  event  never  happens, 
the  creditor's  right  to  recover  will  not  be 
defeated,—  the  law  will  require  the  payment 
to  be  made  witliin  a  reasonable  time  after  it 
[VII.  A,  12,  d] 


the  contract  and  it  is  canceled.  Linnehan 
r.  Matthews,  140  Mass.  2»,  20  N.  £.  463; 
Newhall  r.  Clark,  3  Cuah.  (Mass.)  376, 
60  Am.  Dec.  741;  DuMeld  c.  Johnston,  96 
N.  Y.  369.  But  it  has  been  held  that  the 
accepter  cannot  set  up  non- performance  of 
the  contract  where  its  performance  was  de- 
layed by  changes  made  at  his  request,  and 
be  refused  to  allow  the  payee  to  complete  it. 
Home  Bank  s.  Drumgoole,  109  N.  Y.  33,  16 
N.  E.  747,  14  N,  Y.  St.  40.  Compare,  how- 
ever, Newhall  c.  Clark,  3  Cush.  (Mass.)  376, 
50  Am.  Dee.  741.  A  draft  drawn  by  a  builder 
on  one  for  whom  be  ie  erecting  a  house  in 
favor  of  one  from  whom  be  bos  purchased 
Tuaterial,  and  accepted  by  the  drawee  as 
"  payable  when  house  is  ready  for  occupancy," 
becomes  payable  as  soon  as  the  house  is  ready 
for  occupancy,  by  whomsoever  completed,  and 
it  ie  no  defense  for  the  accepter  to  show  that 
he  completed  it  himself  on  the  drawer's  fail- 
ure so  to  do.  Cook  V.  Wolfendale,  106  Mass. 
401.  If  a  person  gives  another  a  note  prom- 
ising \o  pay  a  sum  of  money  on  or  by  a  cer- 
tain day  "  or  "  when  a  house  which  a  third 
person  has  contracted  to  build  for  him  is  com- 
pleted the  note,  because  of  the  insertion  of 
a  specific  day  of  payment,  becomes  due  at  all 
events  on  that  day,  whether  the  house  is  com- 
pleted or  not.  Stevens  c.  Blunt,  7  Mass.  240; 
Qoodloe  D.  Taylor,  10  N.  C.  468. 

An  order  on  a  client  to  pay  attorney'*  f  e«8 
on  the  final  distribution  of  a  sum  due  by 
virtue  of  a  certain  action,  from  which  the 
client  ie  to  receive  a  share,  is  payable  on  the 
making  of  the  final  order  of  distribution  in 
such  action,  and  b  not  suspended  until  the 
entire  fund  is  actually  paid  to  the  bene- 
ficiaries. Hadlock  0.  Brooks,  178  Mass.  426, 
69  N.  E.  1000. 

39.  Effiwrer  v.  Richards,  35  Miss.  640; 
lerbst,   135  Pa.  St.  639,   19  Atl. 


S60. 


1.  Mitchell,  46  Ohio  St.  6 
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been  held  that  paper  is  payable  in  a  reasonable  time  when  it  is  payable  at 
the   convenience  of  the  promisor,**  when  the  parties    shall    mutnalty   agree* 

"  eventually,"  *"  or  "  as  soon  aa  I  possibly  can."  *' 

la    ACCELESATIOK  OP  HATVRITY  BY  OTHER   DEPADLT  OR  EZBRCISE  OF  OPHON  —  a.   In 

Seneral.  A  note  or  other  instrnnient  payable  at  a  lixed  time,  or  a  mortgage  or 
deed  of  trust  securing  the  same,  may  contain  a  provision  that  it  shall  become  diio 
before  the  time  fixed,  at  the  option  of  tlie  holder,  in  the  event  of  some  other 
default  than  in  its  payment,**  as  in  the  case  of  a  provision  for  maturiU'  of  tlie 
principal  on  default  iu  the  payment  of  an  instalment  of  interest,*^  or  of  taxes  or 


is  ascertained  that  the  event  will  never  hap- 
pen. The  debt  will  be  contingent  or  other- 
wiae.  depending  upon  the  intention  of  the 
particB " )  ;  SearB  r.  Wright,  24  Me.  278 ; 
Ubsdell  f.  Cunningham,  22  Mo.  124;  Capron 
V.  Capron,  44  Vt.  410;  Nunez  v.  Dautel,  19 
Wall.  (U.  S.)  560,  22  L.  ed.  161;  Scnll  p. 
Boane,  Hempet.  (U.  S.)  103,  21  Fed.  Cas. 
No.  12,670c. 

"As  soon  as  collected." — In  Ubadell  c. 
Cunningham,  22  Mo.  124,  it  was  held  that 
a  due-bill  or  note  promising  to  paj  another 
a  certain  sum  "  as  soon  as  collected  "  from 
certain  accounts,  was  not  a  conditional  ob- 
ligation, but  merel7  preacribed  the  time  of 
pa;fment  by  indicating  the  fund  out  of  which 
the  debtor  expected  to  pajr,  and  that  the 
paper  I>ec>tme  due  and  payable  as  soon  as  all 
that  could  tie  collected  on  the  accounts  was 
collected.  Compare,  however,  Wilson  P.  Mor- 
rison, 29  Ga.  269. 

On  settlement  of  acconnti. — And  in  Scull 
V.  Boane,  Hempst.  (U.  S.)  103,  21  Fed.  Cas. 
No.  J2,670[:,  it  was  held  that  a  note  payable 
on  a  settlement  of  accounts  between  tlie 
maker  and  another  matured  in  a  reasonable 
time,  and  that  one  year  waa  a  reasonable 

Aa  soon  as  land  shall  be  sold. —  Where  the 

maker  of  a  note  promised  to  pay  a  certain 
sum  when  he  should  sell  the  place  he  lived 
on,  it  was  tteld  that  the  debt  was  al>solute, 
although  its  pBj'irient  might  be  postponed,  it 
bein^  his  duty  to  sell  within  a  reasonable 
time.  Croolier  v.  Holmes,  65  Me.  195,  20  Am. 
Rep.  687. 

On  aale  of  goods. — Where  a  note  was 
made  payable  "  from  the  avails  of  the  logs 
bought  of  Martin  Mower,  when  there  is  a 
sale  made,"  it  was  held  to  be  payable,  not 
upon  a  contingency,  but  absolutely,  and  when 
a  reasonable  time  had  elapsed  to  make  sale 
of  the  logs.  Sears  v.  Wright,  24  Me. 
278. 

44.  Works  P.  Hcrshey,  35  Iowa  340  (hold- 
ing that  a.  note  payable  on  dewand  after 
date,  "  when  convenient "  was  payable  in  a 
reasonable  time)  ;  Jones  r.  Eisler,  3  Kan. 
134;  Smithers  r.  .Tunker,  41  Fed.  101,  7 
L.  R.  A.  2D4  (holding  that  a  note  reciting 
that  it  was  for  value  received,  and  promis- 
ing to  pay  a  certain  sum,  "  payable  at  my 
convenience,  and  upon  this  express  condition, 
that  I  am  to  be  tlie  sole  judge  of  such  con- 
venience and  time  of  payment."  did  not  con- 
template that  the  money  should  become  due 
only  at  the  pleasure  of  the  maker  without 
regard  to  lapae  of  time  or  the  rights  of  the 
[VII,  A,  12.  i] 


payee,  but  that  the  maker  is  to  have  a  rea- 
sonable time,  to  be  determined  by  himself,  in 
which  to  pay  the  note).  But  in  Ereiter  r. 
Miller,  1  Pennyp.  (Fa.)  46,  it  was  held  tliat 
a  promissory  note  payable  "  at  my  coaven- 
ienee  whenever  I  have  funds  in  hands  te  pay 
the  same,"  was  payable  at  the  option  of  the 
maker  only,  he  being  the  judge  of  his  "  con- 


45.  Ramot  v.  Schotenfela,  15  Iowa  457,  S3 
Am.  Dec.  425;  Page  v.  Cook,  164  Mass.  116, 
117,  41  N.  E.  116,  49  Am.  St.  Rep.  449,  M 
L.  R.  A.  75S,  in  which  latter  case  it  was  said: 
"  According  to  the  literal  construction  of 
this  note,  although  the  defendant  promises 
te  pay  the  plaintiff  the  sum  named  when  be 
demands  it,  she  may  escape  the  performance 
of  his  promise  by  refusing  te  agree  with  tbs 
plaintiff  wlien  it  shall  be  paid.  We  think 
that  it  hardly  could  have  been  tlie  Intention 
of  the  parties  to  put  it  into  the  power  of  thf 
defendant  thus  to  avoid  payment,  and  thit 
it  is  more  reasonable  to  construe  it  as  mean- 
ing that  it  is  payable  when  and  after  tbs 
payor  ought  reasonably  te  have  agreed.  .  .  . 
The  promise  to  pay  is  absolute.  It  is  only 
the  time  of  payment  which  is  left  to  future 
agreement.  Evidently  it  is  expected  from  tk 
tenor  of  the  note  that  the  parties  will  agree, 
and  that  a  time  will  be  fixed,  and  that  the 
note  will  be  paid.  But  no  time  is  fixed 
within  which  that  agreement  is  to  be  made. 
The  law  will  therefore  imply  a  reasonable 
time."  But  in  McAfee  r.  Fisher,  64  Cal.  24*, 
30  Pac.  811,  it  was  held  that  an  instramcnt 
as  follows:  "Due  Mr.  Maurice  Dore  the 
sum  of  five  thousand  five  hundred  and  ninety- 
one  dollars,  in  settlement  of  land  purchased 
in  Sutter  County,  the  payment  of  which  to 
be  mutually  arranged,"  was  not  dne  until 
the  payment  should  be  arranged. 

46.  Brannin  v.  Henderson,  12  B.  Man. 
(Kv.)   61. 

47.  Kineaid  v.  Higgins.  1  Bibb  (Ky)  39«- 
But  compare  Voasey  r.  Reeves,  6  Ind.  406; 
Harrell  r,  Marston,  7  Rob.   (!.,«.)   34. 

48.  As  to  whether  such  provisions  noUi 
an  instmmcnt  non- negotiable  see  aupra.  I, 
C,  1,  f,   (1),   (A),   (3). 

49.  Coli/^omio.— Pacific  Mut.  L.  Ins.  Co. 
p.  Shcpardson,  77  Cal.  345,  19  Pac.  583;  Dean 
V.  Applegarth,  65  Cal.  331,  4  Pac.  375; 
Whitcber  v.  Webb,  44  Cal.  127. 

Georgia, —  Kilcrease  r.  Johnson.  BS  Oi. 
600.  n  S.  E.  870;  Griffin  r.  Macon  Cily 
Bank,  ."ia  Ga.  584. 

Itlinoia. —  Morgenstem  r.  Elees,  30  HL 
422 ;  Sea  v.  Glover,  1  111.  App.  336. 
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insnnince  on  mortgaged  property,"*  or  a  provision  in  one  of  a  series  of  notes  or 
oilier  instniments,  or  a  mortgage  or  deed  of  trust  securing  the  same,  tliat  tlie 
entire  sntn  shall  become  due  ana  payable  on  default  in  the  payment  of  any  one 
of  the  instniments,"  or  of  a  provision  in  a  note  payable  in  instalments  that  the 
whole  shall  become  payable  on  default  in  the  payment  of  any  instalment."' 

b.  Purposes  For  Whloh  the  Paper  Matures  —  (i)  In  Genebal.  Where  a  note 
provides  that  it  shall  become  due  on  default  in  the  payment  of  any  instalment  of 
intei'est,  such  default  renders  it  due  immediately,  and  entitles  the  holder  to  main- 
tain an  action  at  once  for  the  entire  debt.^     The  same  is  true  where  a  series  of 


Indiana. —  Stephen*  P.  Huntington,  etc., 
Bldg.,  etc.,  Assoi:.,  76  Ind.  109;  Auaem  p. 
Bovd,  6  Ind.  475. 

Iowa. —  OekalooAa  College  c.  Hickok,  46 
Iowa  237. 

Minnesota.— St.  Paul  Title  Ins.,  etc.,  Ca 
V.  Thomas,  BO  Minn.  140,  61  N.  W,   1134. 

J/iasouri. —  Noell  v.  Gaines,  68  Mo.  649; 
Vette  p.  La  Barge,  64  Mo.  App.  179,  2  Mo. 
App.  Rep.  907. 

texaa. —  Seaetrunk  c.  Pioneer  8ftT.,  ete., 
Co..   (Tex.  Civ.  App.  1898)   34  S.  W.  488. 

Washington. —  Cloud  p.  Rivord,  6  Wash. 
£56,  34  Fac.  138. 

TVwcorwin, —  Zwickey  P,  Haney,  63  Wis. 
464,  23  N.  W.  67T. 

United  Sioles.— Swett  p.  Stark,  31  Fed. 
858;  Gregory  P.  Marks,  8  Biss.  (U.  S.)  44, 
lO  Fed.  Gas.  No.  6,802,  9  Chic.  L^.  N.  394, 
23  Int.  Bev.  Rec.  2S1,  4  L.  ft  £q.  Rep. 
283. 

Application  of  sHpuUtlon  to  renewal 
notes. — Where  a  note  having  interest  coupons 
attached  stipulated  that  on  default  in  pay- 
ment of  any  of  the  coupons  the  principal 
should  become  due,  and  on  maturity,  and 
after  payment  of  the  coupons,  was  renewed, 
it  wii.i  held  that  notes  given  for  interest  for 
the  period  of  renewal  were  subject  to  the 
stipulation  in  the  note.  Heath  p.  Achey,  98 
Ga.  438,  23  S.  E.  390. 

Absence  of  holder  from  place  of  paymcat. 
—  Where  a  note  by  its  terms  is  payable, 
principal  end  interest,  at  a  specified  place, 
and  if  the  interest  is  not  paid  when  due  the 
nhole  to  become  due  and  payable,  the  payee 
must  be  at  the  place  of  payment  when  the 
interest  matures,  or  have  designated  some- 
one there  to  receive  such  interest,  or  he  will 
not  be  entitled  to  claim  that  a  default  has 
been  made,  and  that  the  whole  debt  is  due 
and  payable.  Adams  P.  Rutherford,  13  Oreg. 
78,  6  Pac.  896. 

Where  the  principal  of  coupon  bonds  be- 
came payable  on  default  in  the  payment  of 
matured  interest  coupons,  remaining  unpaid 
for  ninety  days  after  demand  made,  the 
holder  is  not  required  to  make  presentment 
and  demand  of  such  coupons  on  the  d.iy  they 
fall  due,  in  order  to  place  the  maker  in  de- 
fault, but  he  may  make  presentment  at  any 
time  after  maturity,  and  if  pnymcnt  is  not 
made  within  ninety  days  thereafter  enforce 
the  conditions  of  the  bond.  Wood  v.  Con- 
solidated     Electric      Light      Co.,      36      Fed. 


linquency  of  any  of  the  attached  interest 
coupons  the  entire  amount  should  )>ecome  due 
was  executed  without  consideration,  indorsed 
by  the  payee,  retained  by  the  maker,  and  de- 
livered to  plaintiff  for  consideration  after  an 
interest  coupon  had  matured,  it  was  held 
that  the  maker  was  not  liable  for  either 
principal  or  interest  tiefore  delivery,  and 
therefore  that  plaintiff  purchased  before  ma- 
turity. Beach  p.  Bennett,  <Colo.  App.  1901) 
66  Pac.  S67. 

Relief  In  equity  againBt  enforcement  of 
contract.^  If  a  promissory  note,  payable  at 
a  future  day,  prorides  for  the  payment  of 
interest  quarterly,  and  that  if  default  be 
made  in  the  payment  of  interest  quarterly 
the  whole  note  shall  immediately  become 
due  at  the  option  of  the  holder,  a  failure 
to  pay  the  interest  makes  the  principal  due, 
and  a  court  of  equity  will  not  relieve  against  ' 
the  enforcement  of  the  contract  as  made. 
WWtcher  e.  Webb,  44  Cal.  127.  And  see  Mor- 
ling  V.  Bronson,  37  Kebr.  608,  58  N.  W. 
205. 

60.  Chambers  P.  Marks,  93  Ala.  412,  9  So. 
74. 

51.  Morgan  P.  Martien,  32  ^fo.  438;  Mc- 
Clelland p.  Bishop,  42  Ohio  St.  113.  And  see 
infra,  VII,  A,  13,  b. 

Failure  to  give  collateral  sectirity. — ^Vliere 
a  person  executed  certain  renewal  notes, 
agreeing  in  writing  that  if  they  u'ere  not 
paid  at  their  due  dates  "  the  right  to  take 
action  on  notes  or  collateral  is  as  fully  pre- 
served as  if  the  original  notes  had  not  been 
surrendered";  that  the  existing  eollntpfiils 
should  be  held  by  the  payee  until  a  certain 
date,  new  collaterals  to  be  then  substituted 
at  the  payee's  demand,  or,  if  the  maker 
should  fail  to  substitute  such  new  collatcTnl^, 
"that  the  notes  .  .  .  shall  all  become  due 
at  that  time,"  it  was  held  that  the  mere 
failure  of  the  maker  to  pay  one  of  the  notes 
at  maturity  did  not  mature  the  remaining 
notes.  Ladd  P.  Union  JIut.  L.  Ins.  Co.,  UH 
Fed,  879. 

62.  Sea  P.  Glover,  1  111.  App.  335;  Ger- 
man Mut.  F.  Ins.  Co.  P.  Franck,  22  Ind.  364; 
Carlon  p.  Kcnealy,  1  D.  &  L.  331,  13  L.  J. 
Exch.  84,  12  M.  &  W.  ISn. 

63.  California. —  Hewitt  i:  Dean,  91  Cai.  5, 
27  Pac.  423;  Whitclier  t:  Webb,  44  Cal. 
127. 

Georgia. —  Heath  P.  Achey,  96  Ga.  438,  23 
S.  E.  396;  Kilcrease  p.  Johnson,  85  Ga.  600, 
11  S.  E,  870. 

Indiana. —  Buchanan  P.  Berkshire  L.  Ins- 
Co,,  96  Ind.  510;  Stephens  p.  Hunting,  etc., 
[VII.  A,  18,  b,  (l)] 
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Dotes  provides  that  all  shall  become  dae  on  default  in  the  paymeDt  of  any  ODe," 
and  where  a  note  payable  in  instalments  provides  that  the  whole  shall  become 
dae  on  defaalt  in  the  payment  of  any  inBtahnent."* 

(ii)  IsDORSEBS  AND  GuASANTOSS.  In  such  osses  the  default  also  renders  the 
paper  due  as  respects  indoreers"  and  guarantors." 

(ill)  NoTEH  Secured  BY  Mqrtqaqx.  Where  notes  are  secured  by  a  mort- 
ea^  ur  deed  of  trust,  wMch  provides  that  all  shall  become  dne  and  payable  od 
default  in  the  payment  of  any  one  of  them  wlien  it  becomes  due,  or  on  default 
in  the  payment  of  interest,  such  default  wilt  render  all  due  for  the  purpme  of 
foreclosiug  the  mortgage,"  but  according  to  the  better  opinion  it  does  not  render 


Bldg.,  etc.,  Assoc.,  7e  Ind.  109;  Billingsley  t>. 
Desn,  II  Ind.  331]  Auum  c.  Bvrd,  S  Ind. 
47S. 

il\Kne»ot<i. —  St  Paul  Title  Im.,  etc.,  Co. 
v.  Thomas,  60  Minn.   140,  Ql  N.  W.  1134. 

Missfmri. —  Vette  v.  La  Barge,  64  Mo. 
App.  179,  2  Mo.  App.  Hep.  907 ;  McCorkle  0. 
Miller,  64  Mo.  App.  163,  2  Mo.  App.  B«p. 
921. 

Ohio. —  MalloD  e.  Stevens,  6  Ohio  Dec. 
(Reprint)  1042,  9  Ajn.  L.  Rec.  702,  6  Cine. 
L.  Bui.  69. 

Untied  States. —  Gregorj  v.  Msrks,  8  BiM. 
(U.  S.)  44,  10  Fed.  Cas.  No.  5,802,  9  Chic 
L^.  N.  394,  23  Int.  Rev.  Rec.  281,  4  L.  &  £q. 
Bep.  283. 

luteieat     conpona. —  But     where     interest 

.  coupons  are  attached  to  a  note  payable  on  a 

certain  day  and  the  note  provides  that  if  any 

interest   aliall   remain  unpaid   aft«r  due,  the 

C'acipal,  note,  and  interest  coupons  shall 
ome  due  and  payable  at  once,  at  the  option 
of  the  holder,  the  holder,  on  default  in  pay- 
loent  of  one  of  the  interest  coupons,  can  re- 
cover only  the  amount  of  the  face  of  the  note, 
with  the  interest  coupon  as  to  which  the 
maker  is  in  default,  and  cannot  recover  on 
the  coupons  not  due,  for  they  represent  in- 
terest which  will  only  accrue  if  the  note  con- 
tinues to  run.  Cloud  v.  Rivord,  6  Waah.  665, 
34  Pbc.  136. 

64.  Rogers  v.  Watson,  81  Tex.  400,  17 
S.  W.  29. 

OS.  Sea  p.  Glover,  1  111.  App.  336;  Ger- 
man Mut.  F.  Ins.  Co.  t.  Franck,  22  Ind.  364; 
Worliiig  r.  Bronson,  37  Nebr.  H08,  56  N.  W. 
206;  Carlon  v.  Kenealy,  1  D.  &  L.  331,  13 
L.  J.  Exch.  64,  12  M.  &  W.  139;  Blake  v. 
Laurence,  4  Esp.   147. 

Statute  of  limitationB. —  On  such  default 
the  statute  of  limitations  begins  to  run  as 
to  the  entire  debt.  Hemp  t>.  Garland,  4 
Q.  B.  619,  3  G.  ft  D.  402,  7  Jur.  302,  12  L.  J. 
Q.  B.   134,  46  E.  C.  L.  619. 

56.  Liability  of  iadorter. — Where  a  note 
is  payable  in  instalments,  subject  to  a  con- 
dition that  the  whole  amount  shall  become 
due  on  default  in  the  payment  of  any  instal- 
ment, and  is  indorsed  and  transferred,  the 
indorser  is  liable  for  the  whole  amount  on 
default  being  made  by  the  matter  in  payment 
of  the  first  instalment.  Carlon  t.  Kenealy,  1 
D.  &  L.  331,  13  L.  J.  Ezch.  64,  12  M.  &  W. 
139. 

Diacharge  of  indotaer. —  Since  a  note  pay- 
able at  a  future  day,  but  providing  that  it 
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shall  become  due  and  payable  on  default  in 
payment  of  an  instalment  of  interest,  ma- 
tures upon  the  first  default  in  payment  of 
interest,  indorsers  are  discharged  if  payment 
is  not  then  demanded  and  notioe  of  non-psr- 
ment  given.  Mallon  c.  Stevens,  6  Ohio  Dee. 
(Reprint)  1042,  9  Am.  L.  Rec  702,  6  Cine. 
L.  Bui.  69. 

67.  Liatdlity  of  gnaiantoi. —  When  a  note 
provides  that  it  shall  become  due  and  pac- 
able,  at  the  option  of  the  holder,  on  defsuit 
in  the  payment  of  any  instalment  of  interest, 
the  liability  of  a  guarantor  of  the  note  at- 
taches when  Buch  default  occurs,  and  the 
holder  exercises  his  option  to  declare  the  Dot« 
due.  New  York  Security,  etc.,  Co.  v.  Lom- 
bard Invest.  Co.,  73  Fed.  637.  And  see  Sei 
V.  Glover,  1  111.  App.  335. 

eS.  SUnclift  V.  Norton,  11  Kan.  218;  Mc- 
Clelland D.  Bishop,  42  Ohio  St.  113;  Swett  r. 
Stark,  31  Fed.  858.     And  see  the  title  llon- 

Boui  fide  hotdera. — Where  a  mortgage  se- 
curing notes  provides  that  upon  failure  la 
pay  any  instalment  of  interest  the  principal 
of  all  the  notes  shall  become  due,  a  bona  jide 
holder  of  the  notes  may  foreclose  on  default 
in  the  payment  of  interest,  without  r^ard  to 
equities  between  the  original  parties.  Swett 
V.  Stark,  31  Fed.  368.  And  where  a  mort- 
gage securing  a  series  of  notes  provides  that 
in  C4ise  of  default  in  the  payment  of  the  nols 
first  falling  due  all  of  said  notes  shall  at  the 
election  of  the  payee  become  due  and  payable 
such  election  by  a  purchaser  of  the  unma- 
tured notes  after  default  in  the  payment  ol 
the  note  first  falling  due  will  not  relate  back 
to  the  date  of  said  default,  so  as  to  make  said 
unmatured  notes  subject  to  defenses  against 
the  payee,  as  in  the  hands  of  a  purchaser  af- 
ter maturity.  Battle  Creek  Nat.  Bank  f. 
Dean,  86  Iowa  666,  63  N.  ¥.  338. 

Efect  of  tender  before  aolo. —  In  Wolz  t. 
Parker,  134  Mo.  46S,  36  S.  W.  1149,  it  wis 
held  that  where  a  deed  of  trust  securing  s 
series  of  notes  provides  that  default  id  the 
payment  of  any  note  at  its  maturity  shall 
render  all  due  and  payable,  default  in  the 
payment  of  a  note  is  cured  by  a  subsequent 
tender  of  the  amount  due  thereon  before  aate 
under  the  deed  of  trust,  with  interest  and 
accrued  coets,  and  that  on  refusal  to  accept 
such  payment  a  sale  under  the  deed  of  tnut 
should  be  enjoined.  See  also  Philips  r. 
Bailey,  82  Mo.  639;  Whelu  e.  BeiUy,  61  U<i. 
665. 
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them  dne  for  other  pnrpoees  before  the  time  fixed  b;  their  terms,"  as  for  the 
pLirpose  of  a  perEonal  action  or  judgment  on  such  of  the  notes  as  are  not  dne  bjr 
their  terms,*'  or  for  the  purpose  of  demand  and  notice  to  charge  iudoreerB."  It 
lioes  not  place  all  of  the  notes  on  an  eqnality  for  tlie  purpose  of  diatribation  on 
foreclosure  of  the  mortgage.^* 

e.  Exerelse  of  Option  —  (i)  TV  Qekeral.  A  provision  in  notes  accelerating 
maturity  on  non-payment  of  interest,  instalments,  or  other  default  may  be  abso- 
lute in  form  and  leave  no  option  to  either  party;**  bat  it  is  geuerally  optional 
with  the  holder  whether  he  will  take  advantage  of  the  provision  or  not."  In 
«nch  a  case  t!ie  option  cannot  be  exercised  by  tne  maker,  if  the  holder  sees  tit  to 
waive  the  provision." 

(ii)  Notice  of  Elsctios.  The  holder  need  not  give  the  maker  notice  of  his 
'election  to  declare  the  note  dne  for  non-payment  of  interest  or  other  defanlt," 
unless  there  is  some  provision  therefor."    In  the  absence  of  such  a  provision  the 


09.  White  r.  Miller,  62  Minn.  367,  54  N.  W. 
736,  19  L.  R.  A.  673;  Westminster  College  e. 
PeirBol,  l(il  Mo.  270,  61  S.  W.  811  j  Owings 
V.  McKencie,  133  Mo.  323,  33  8.  W.  902,  40 
li.  R.  A.  154  [opCTTWlinff  on  thie  point  Noell 
V.  Qaines,  68  Mo.  649]  ;  Mason  c.  BaToard, 
36  Mo.  384;  Morgan  c.  Martien,  32  Mo.  438; 
McMillan  i;.  Grajston,  83  Mo.  App.  425 ;  I«w- 
eon  V.  Cundiff,  Bl  Mo.  App.  169;  Mallorj  p. 
West  Shore,  etc.,  R.  Co.,  35  N.  Y.  Super.  Ct. 
174;  McClelland  u.  Bishop,  42  Ohio  St.  113. 
<7on(ra.  Chambers  d.  Marks,  63  Ala.  412,  0 
Ko.  74  i  Wheeler,  etc.,  Mfg.  Co.  f.  Howard,  28 
Fed.  741 :  Gregory  t).  Marks,  8  Bisa.  (U.  S.) 
44.  10  Fed.  Cas.  No.  6,802,  B  Chic.  L^.  N. 
394,  23  iDt  Rev.  Eec.  281,  4  L.  A  Eq.  Rep. 
283. 

60.  White  v.  Miller,  52  Minn.  367.  64 
N.  W.  736,  I!)  L.  R.  A.  673 ;  MusoQ  v.  Bar- 
nard, 36  Mo.  384;  Morgan  t'.  Martien,  32  Mo. 
438 ;  Mallory  t.  West  Shore,  etc..  R.  Co.,  35 
N.  Y.  Super.  Ct.  174.  Contra,  Chambers  e. 
Marks,  03  Ala.  412,  9  So.  74;  Wheeler,  etc., 
Mfg.  Co.  V.  Howard,  28  Fed.  741 ;  Grcjijory  u. 
Marks,  8  Bisa.  (U.  S.)  44,  10  Fed.  Cas.  No. 
5,802,  e  Chic.  Leg.  N.  394,  23  Int.  Rev.  Rec. 
281,  4  L.  &  Eq.  Rep.  283. 

61.  Where  a  aeries  of  notes  for  distinct 
sums  was  payable  at  certain  times,  and  a 
mortgage  attached  to  each  contained  a  stipu- 
lation that  if  default  be  made  in  the  payment 
of  any  of  the  notes  all  ahould  become  due,  it 
was  held  that  for  the  purpose  of  demand  and 
notice  to  cliarge  indoreers  the  notes  were 
payable  according  to  their  terms,  irrespective 
of  the  stipulations  io  the  mortgage,  and  that 
foreclosure  of  the  mortgage  after  default  in 
payment  of  the  first  note  of  the  series,  and 
payment  thereof  out  of  the  proceeds  of  the 
sale,  was  not  a  bar  to  an  action  to  charge  an 
indorser  on  one  of  the  series  afterward  fall- 
ing due,  who  had  due  notice  of  demand  and 
non-payment.  McClelland  v.  Bishop,  42  Ohio 
St.   113. 

62.  The  proceeds  on  foreclosure  should  ba 
applied  to  the  payment  of  the  notes  in  the 
order  in  which  they  become  due  on  their  face. 
Battle  Creek  Nat.  Bank  c.  Dean,  86  Iowa  650, 
63  N.  W.  338;  Hurck  fi.  Erskine,  45  Mo.  484; 
Thompson  o.  Field,  38  Mo.  320;  Mitchell  v. 
lAdew,  36  Mo.  626,  88  Am.  Dec.  156. 

6a  See  MalloQ  t>.   Stevens,  S  Ohio  Deo. 


(Reprint)  1042,  9  Am.  L.  Rec.  702,  «  Cine. 
L.  Bui.  69. 

64.  Belloc  V.  Davis,  38  Cal.  242;  Fletcher 
V.  Daugherty,  13  Nebr.  224,  13  N.  W.  207; 
Wall  V.  Marsh,  9  Baxt.  (Tenn.)  438;  Zwiokey 
V.  Honey,  63  Wis.  464,  23  N.  W.  677. 

66.  Fletcher  v.  Daugherty,  13  Nebr.  224, 
13  N.  W.  207;  Wall  t:  Marsh,  0  Baxt.  (Tenn.> 
438. 

Statute  of  limitatioiiB. — Where  a  note  pay- 
able at  a  fixed  time  in  the  future  provides 
that  it  shall  become  due  and  payable  imme- 
diately on  default  in  the  payment  of  any  in- 
stalment of  Interest,  and  the  holder  does  not 
elect  to  declare  it  due  on  such  default,  the 
statute  of  limitations  does  not  b^in  to  run 
until  the  expiration  of  the  time  of  payment 
fixed  in  the  note.  Belloc  v.  Davis,  38  Cal. 
242.  See  also  Fletcher  c.  Daugherty,  13  Nebr. 
224,  13  N.  W.  207. 

Campounding  intereat. — Where  a  note  pro- 
vides that  if  interest  is  not  paid  when  due. 
it  shall  become  a  part  of  the  principal  and 
draw  the  same  rate  of  interest,  and  that  on 
failure  to  pay  interest  when  due  the  prin- 
cipal shall  become  due  and  payable,  it  is  op- 
tional with  the  holder  whether,  on  default  in 
the  payment  of  interest,  he  will  treat  the 
principal  as  due  or  let  the  note  run  on  with 
compound  interest.  Zwickey  t>.  Haney,  63 
Wis.  464,  23  N.  W.  677. 

Election  by  Assignee. —  Under  a  provision 
in  a  non- negotiable  note  that  any  failure  to 
pay  interest  when  due  shall,  at  the  election 
of  the  payee,  make  the  principal  and  inter- 
est at  once  due,  the  election  may  be  exercised 
by  an  assignee  thereof.  Scastrunk  v.  Pioneer 
Sav.,  etc.,  Co.,  (Tex.  Civ.  App.  1896)  34 
S.  W.  466. 

66.  Where  A  promissory  note,  payable  at  a 
future  time,  provides  for  the  payment  of  in- 
terest quarterly,  and  contains  a  clause  that 
if  default  be  mode  in  the  payment  of  the  in- 
terest then  the  note  shall  immediately  be- 
come due  at  the  option  of  the  holder,  a  fail- 
ure to  pay  the  Interest  makes  the  note  due 
absolutely,  at  the  option  of  the  holder,  with- 
out any  notice  to  the  payer.  Whitcher  v. 
Webb,  44  Cal.   127. 

67.  See  Hewitt  v.  Dean,  Bl  Cal.  6,  27  Pac. 
423;  Buchanan  V.  Berkshire  L.  Ins.  Co.,  94 
Ind.  510. 
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commencement  of  an  action  on  tlie  iDstruiueat,  or  of  foreclosnre  proceedings,  is 
a  sufficient  election.*' 

(hi)  TiJiE  OF  Election.  The  holder  of  an  inatrnment  containing  a  provi- 
sion accelerating  maturity  at  his  option  on  non-payment  of  interest  or  otlier 
default  is  not  required  to  exercise  his  option  at  any  particolar  time  or  immedi- 
ately after  default,  but  has  a  reasonable  time  in  which  to  do  so,"  nnlesa  tliere  is 
some  express  provision  to  the  contrary  iu  the  contract. 

d.  Waiver  or  Loss  of  Option.  Where  tlie  holder  of  paper  merely  has  an 
option  to  treat  it  as  due  before  the  time  fixed  for  its  maturity,  for  non-payment 
of  interest  or  other  default,  lie  may  waive  or  lose  his  option  by  aiireasonahle 
delay  in  exercising  it,™  by  an  agreement  with  the  maker  for  an  extension  of 
time,"  if  the  agreement  is  performed  by  the  latter,"  or  by  accepting  payment 
after  the  default.'^ 


68,  Calt/omio.— Heivitt  C,  Dean,  91  Cal. 
6,  27  Pac.  423;  Leonard  C.  I^ler,  60  Cal. 
209;  Whitcher  v.  Webb,  44  Cal.  127. 

Colorado. —  Washburn  v.  Williams,  10  Colo, 
App.  133,  60  Pac.  223. 

/Hiiinw.— Broim  v.  McKay,  151  III.  315, 
37  N.  R.  1037 ;  Prbceton  L.  t  T.  Co.  v.  Mnn- 
son,  00  III.  371 ;  CundilT  t.  Brokaw,  7  111.  App. 
147 ;  Sea  r.  Glover,  1  Hi.  App.  335. 

ffulHino. —  Buchanan  c.  Berkshire  L.  Ins. 
Co.,  Ue  Ind.  510. 

Iimxi. —  Jurgeneen  r.  Carlsen,  97  Iowa  327. 
«6  N.  W.  877. 

Miohifjan. —  Johnson  v.  Van  Velsor,  43 
Mich.  208,  6  N.  W.  265. 

Uinncaata. —  St.  Paul  Title  Ins.,  etc.,  Co. 
a.  Tliomas,  SO  Minn.  140,  61  N.  W.  1134. 

tiebraska. —  Morling  v.  Bronson,  37  Nebt. 
608,  50  N.  W.  205. 

A'eic  York. —  Northampton  Nat.  Bank  P. 
Kidder,  100  N.  Y.  221,  12  N.  E.  577,  60  Am. 
Rep.  443. 

Wbeie  eaclt  of  a  seilea  of  notes  contains  a 
stipulation  that  default  iu  the  payment  of 
aaj  one  of  them  shall  at  the  holder's  election 
mature  all  of  them,  the  institution  of  suit  on 
all  tlie  notes  nithin  a  reasonable  time  after 
default  in  payment  of  one  is  sufficient  notice 
of  the  iinlder's  election  to  have  them  all  ma- 
ture. Kerr  l'.  Morrison,  (Tex.  Civ.  App. 
1894)   25  S.  W.  1011. 

ae.  Fletcher  v.  Dennison,  101  Cal.  292,  35 
Pac.  868;  Hewitt  U.  Dean,  91  Cal.  5,  27  Pac. 
423;  Crossmore  t>.  Page,  73  Cal.  213,  14  Pac. 
787,  2  Am.  St.  Rep.  789;  Waahbum  V.  Wil- 
liams, 10  Colo.  App.  153,  50  Pac.  223.  And 
see  Pacific  Mut.  L.  Ins.  Co.  u.  Shepardson,  77 
Cal.  345,  19  Pac.  683. 

70.  Where  a  note  provided  that  if  default 
be  made  in  payment  of  the  interest  as  pro- 
vided therein  then  the  note  should  "  imme- 
diately "  become  due  at  the  option  of  the 
holder,  it  was  held  that  the  holder  was  en- 
titled only  to  a  reasonable  time  after  default 
in  which  to  exercise  his  option  and  that  seven 
months  was  not  a  reaaonable  time.  Cross- 
more  v.  Pnfre.  73  Cal.  213,  14  Pac.  7B7,  2  Am. 
St.  Kep.  789.  Compare  Fletcher  v.  Dennison, 
101  Cal.  292,  35  Pac.  868  (where  it  was  held 
that  the  holder  of  a  mortgage  note  contain- 
ing a  provision  giving  him  the  option  to 
compound  the  interest  or  declare  the  prln- 
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of  interest,  did  not  waive  his  right  to  make 
an  election,  as  a  matter  of  law,  by  a  delav 
of  lifty-nine  days  after  a  default)  ;  Wash- 
burn V.  Williams,  10  Colo.  App.  153,  50  Pic. 
223  (where  it  was  held  that  a  delay  of  four 
months  was  not  unreasonable  in  times  of 
financial  stringenin'). 

71.  Hewitt  t'.  Dean,  91  Cal.  5,  27  Pac. 
423;  Brown  c.  McKay,  151  111.  315,  37  X.  E. 
1037.  Compare  Washburn  v.  Williams,  ID 
Colo.  App.  153,  50  Pac.  223. 

Extenuon  of  one  of  aeverol  notea. — Where 
there  were  several  notes  secured  by  a  mort- 
gage containing  a  provision  that  all  sbontd 
become  due  on  failure  to  pay  any  one  of  them, 
or  interest  thereon,  and  the  Srst  note,  when 
it  matured,  was  c^xtended  to  a  time  when  in- 
terest became  due  on  all  the  notes,  and  there 
was  then  default  in  the  payment  of  the  first 
not«  and  of  tbe  interest  on  all  the  notes,  it 
was  held  that  the  extension  of  tbe  first  note 
did  not  operate  as  a  waiver  of  the  right  to 
declare  all  the  notes  due  because  of  the  fail- 
ure to  pay  the  interest.  Brown  v.  McKajr. 
151  111.  315,  37  N.  E.  1037. 

72.  Hewitt  v.  Dean,  91  Cal.  6,  27  Pac.  423. 
And  see  Washburn  t-.  Williama,  10  Colo.  App. 
IS3.  50  Pac.  223. 

73.  In  Belloc  P.  Davis,  38  Cal.  242,  it  icas 
held  that  a  provision  in  a  note  that  upon  the 
failure  to  pay  interest  monthly  the  principal 
should  become  due  and  payable  was  in  the 
nature  of  a  penalty  for  the  benefit  of  the 
creditor,  and  was  waived  by  him  by  the  ac- 
ceptance of  past-due  interest.  Compare,  how- 
ever, Stephens  l>.  Huntington,  etc.,  Bldg.,  etc.. 
Assoc.,  76  Ind.  109,  where  it  was  held  that 
where  a  note  becomes  due  because  of  default 
in  the  payment  of  interest  no  subsequent 
payment  of  a,  part  or  all  of  the  amount  is 
default  will  render  the  note  not  due  in  tbe 
absence  of  an  agreement.  Where  purchiJf- 
money  notes  given  for  land  stipulated  that 
all  should  become  due  on  failure  to  pay  toy 
of  them  at  maturity,  and  only  a  part  of  Ihe 
first  note  was  paid  when  it  became  due.  thus 
rendering  all  the  others  due,  it  waa  held  thai 
a  subsequent  payment  of  the  balance  of  the 
first  note  did  not  restore  the  others  to  thfir 
original  standing,  Hogen  V.  Watson,  81  Tei. 
400,  17  S.  W.  29. 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7  Cyc]     863 


e.  Warrant  of  Attorney  to  Confess  Jad^meiit.  If  a  note  is  accompanied  b; 
a  warrant  of  attorney  to  confess  judgment  at  any  time  after  date,  judgment  may 
lie  entered  upon  it  at  any  time,  although  before  maturity.'* 

14.  Provision  Postponing  MAinRmr.  A  deed  of  trust  or  mortgage  secnring 
notes  ]>avable  at  different  times  may  provide  that  none  of  them  shaTl  Become  due 
until  the  maturity  of  the  last,  and  in  such  ease  it  will  postpone  the  maturity  of 
all  tliB  notes  until  tliat  time.'^ 

16.  Paper  HATOBiNa  on  Sunday  on  Houdat — a.  In  Abseooe  of  Statute.  Where 
eommerdal  paper  is  entitled  to  grace,  and  tlie  third  day  of  grace  falls  on  Sunday 
or  a  legal  holiday,  the  paper  ia  due  on  the  preceding  day.™  Where  paper  is  not 
entitled  to  grace,  and  the  day  fixed  for  its  payment  falls  on  Sunday  or  a  legal 
Jioliday,  some  of  the  courts  have  held,  in  the  absence  of  a  statute,  that  the  preced- 
ing day  is  the  day  of  maturity,  both  for  purpose  of  demand,  protest,  and  notice, 
and  for  the  purpose  of  a  tender  of  payment,"  while  other  courts  have  held  that 
the  day  following  is  the  day  of  maturity,'" 

b.  Under  Statutes.  In  many  jurisdictions  the  maturity  of  paper  falling  due 
by  its  terms  on  Sunday  or  a  holiday  is  regulated  by  statute.  Some  of  the  stat- 
utes make  it  due  on  the  ddy  following  or  the  next  business  day  following,^  while 
others  make  it  due  on  the  preceding  day."'     In  some  states,  by  statute,  if  a  legal 


74.  Adam  e.  Arnold,  86  111,  185;  Shermon 
V.  Baddely,  II  III.  622;  Towle  V.  Gonter,  5 
111,  App.  400.    And  Bee,  gienerall7,  JunauEKTa. 

75.  Brownlee  r.  Arnold,  00  Mo,  79. 

76.  See  infra,  VII,  B,  9. 

77.  Sanders  v.  Ochiltree,  5  Port.  (Ala.) 
13,  30  Am.  Dec.  651;  Barker  v.  Parker,  6 
Pick,  (MasB,)  80;  Doremua  v.  Burton,  5  BUa. 
lU.  S.)  57,  7  Fed.  Cas.  No.  4,002. 

Paper  due  one  day  after  date. —  But  it  has 
been  held  that  where  a  promisBor;  note  not 
entitled  to  grace  ia  dated  on  Saturday  and  ia 
due  one  day  after  date,  it  is  in  law  due  and 
payable  on  the  Monday  following.  Maboney 
r.  O'Learv,  34  Ala.  97 ;  Sanders  v.  Ochiltree, 
B  Port.  (Ala.)   73,  30  Am.  Dec,  551, 

What  Uv  governs. —  The  law  of  the  place 
of  payment  determines  the  maturity  of  iMper 
lalling  due  on  Sunday  or  a  legal  holiday. 
Commercial  Bank  v,  Barksdale,  36  Mo.  S63. 
See  bIbo  Roberts  v.  Wold,  61  Minn.  201,  63 
N.  W.  739. 

Judicial  notice. —  The  courts  will  take 
judicial  notice  that  a  certain  day  falls  on 
Sunday.  Brennan  v.  Vogt,  07  Ala.  847,  11  So. 
883;  Reed  v.  Wilson,  41  N.  J,  L.  20. 

Holiday  by  local  custom. —  If  a  note  falls 
due  on  a  day  which  is  not  a  legal  holiday, 
but  which  is  a  holiday  by  local  custom,  as 
Commencenent  Day  at  Harvard,  the  parties 
thereto,  if  they  know  of  such  custom,  and  of 
the  custom  to  demand  payment  on  the  pre- 
ceding day,  are  bound  thereby.  City  Bank  t>. 
Cutter,  3  Pick.  {Mass.)  414.  It  must  be 
(hown,  however,  that  the  parties  had  knowl- 
edge of  the  custom,  Dabney  c.  Campbell,  9 
Humphr.   (Tenn.)   680. 

78.  Connecticut. — Avery  v.  Stewart,  2  Conn. 
89,  7  Am,  Dee.  240.  See  also  Sands  p.  Lyon, 
18  Cona,  18. 

*iiine*oto.— Hoberts  v.  Wold,  QI  Minn.  201, 


Wend, 


3  N.  1 


.  739. 


ifw«ouri.— Kuntz  v.  Tempel,  4S  Mo.  71. 

Sebratka.-^  Capital  Nat.  Bank  c.  American 

Eich.  Nat  Bank,  61  Nebr.  707,  71  N,  W.  743. 


New    York. —  Salter    v.    Burt, 
(N,  Y.)   205,  32  Am.  Dec,  530. 

Ohio. —  Barrett  c.  Allen,   10  Ohio  420. 

Tcjem.— Hirahfield  v.  Ft.  Worth  Nat.  Bank, 
83  Tex.  462,  18  S,  W.  743,  20  Am.  St.  Rep. 
660.  15  I-^  R.  A.  630. 

United  Statei.~^  Patriotic  Bank  c.  Alexan-, 
dria  Farmers'  Bank,  2  Craneh  C.  C.  {U.  S.) 
560,  18  Fed.  Cas.  No.  10,811. 

If  a  check  ia  postdated  on  Sunday  it  should 
not  be  presented  until  the  following  Monday, 
no  grace  being  allowed.  Salter  c.  Burt,  20 
Wend.  {N,  Y.)  205,  32  Am.  Dec.  530. 

79.  See  Brennan  c.  Vogt,  67  Ala,  647,  II 
So.  803 ;  Roberts  r.  Wold,  61  Minn.  201,  63 
N.  W,  730  (under  DakoU  statute)  ;  Morria 
V.  Bailey,  10  S.  D,  607,  74  N,  W.  443, 

Paper  executed  before  creation  of  holiday. 
—  A  statute  creating  a  legal  holiday  and 
making  it  a  non-juridical  day  as  to  demand, 
protest,  and  notice  is  generally  in  expreaa 
terms  confined  to  paper  made  after  its  pas* 
sage,  Toothaker  t-,  Cornwall,  3  Cal.  144. 
Where  it  ia  not  so  confined  in  terms,  it  ap< 
plies  perhaps  to  paper  executed  either  before 
or  after  its  pasaage.  See  Barlow  c,  Gregory, 
31  Conn,  261. 

80.  See  Bartlett  c.  Leathers,  84  Me.  241, 
24  Atl.  842;  Hitchcock  v.  Hogan,  00  Mich. 
124,  57  N.  W.  1095.  The  rule  of  the  law 
merehuint  that  a  note  without  grace  falling 
due  oil  Sunday  is  not  payable  until  the  fol- 
lowing Monday  is  not  changed,  eicept  when 
Sunday  falls  on  a  legal  holiday,  by  Tex,  Rev, 
Stat,  arts,  2835,  2837,  providing  that  a  l^^al 
holiday  shall  be  treated  as  Sunday  in  regard 
to  the  presentment  and  protest  of  notes,  and 
that  when  Sunday  and  a  legal  holiday  fall 
on  the  date  of  the  maturity  of  paper  it  may 
be  presented  and  protested  on  the  preceding 
Saturday,  Hirshfleld  v.  Ft,  Worth  Nat,  Bank, 
83  Tex.  462,  18  S.  W.  743,  20  Am,  St,  Rep. 
660.  15  I~  R.  A.  639. 

Saturday  lialf-holiday. —  Under  Mich.  Laws 
(1893),  No.  185,  providing  that  every  Satur- 
[VII,  A,  IB,  b] 
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holiday  falls  on  Sunday  the  following  day  S&  a  holiday,  and  paper  falling  due 
either  on  tlie  Sunday  or  Monday  must  be  presented  on  the  following  Tnesdaj." 
16.  HATURirr  OP  Interest.  Whei-e  a  note  is  made  payable  with  mterest,  and 
nothing  is  said  as  to  the  time  of  maturity  of  the  interest,  it  does  not  become  doe 
until  the  principal  becomes  due."  If  the  interest  is  payable  annually,  witb 
an  option  to  the  maker  to  make  it  part  of  the  principal  in  case  of  default,  do 
action  can  be  brought  for  it  until  the  principal  becomes  dne ;"  but  if  the  interest 
is  expressly  made  payable  annnally,  or  at  other  stated  periods,  withoat  more,  it 
becomee  dne  at  the  time  or  times  £xed,  and  an  action  may  be^iaintained  therefor 
befoi-e   maturity   of  the  prineipal,"     Where   a  note  provides  for  payment  (rf 

day  from  twelve  o'clock  noon  till  twelve 
o'clock  at  night,  as  regardi  the  presentment 
of  notes  for  payment,  shall  be  a  hslf -holiday ; 
tliat  Buch  notes  shall  be  payable  and  present- 
Able  for  acceptance  and  payment  on  the  buai- 
uees  day  next  succeeding  such  half-holiday ; 
but  that  every  Saturday  shall,  for  the  hold- 
ing of  the  court  and  the  triinsaction  of  any 
business  authorized  by  law,  be  deemed  a  busi- 
ness day, —  notes  maturing  on  Saturdajr  are 
eyuble  on  Monday.  Hitchcock  c.  Hogan,  09 
ich.  124,  67  N.  W.  1006.  Under  this  stat- 
ute a,  note  falling  due  by  its  terms  on  Sun- 
day, and  maturine  therefore  under  a  previous 
statute  on  Saturday,  becomes  due  and  pay- 
able OD  Monday.  Bitchcock  c.  Hogan,  99 
Mich.  124.  57  N.  W.  1095.  Under  N.  Y. 
Iawb  (1887),  c.  289,  g  1,  providing  that 
every  Saturday  from  twelve  o'clock  at  noon 
until  twelve  o'clock  at  midnight  shall  be 
«  public  holiday  for  all  purposes  in  re- 
gard to  the  presentation  for  payment,  de- 
mand, and  notice  of  protest  of  commer- 
cial paper,  but  further  providing  that  for 
the  purpose  of  protesting,  or  otherwise  hold- 
ing liable  any  party  to  commercial  paper  not 
paid  before  twelve  o'clock  at  noon  on  any 
Saturday,  a  demand  of  acceptance  or  payment 
thereof  may  be  made,  and  notice  of  protest  or 
dishonor  given,  on  tbc  next  succeeding  secu- 
lar or  business  day,  where  paper  due  on  Sat- 
urday is  presented  ad  Saturday  forenoon,  and 
not  then  paid,  it  may  be  again  presented  on 
Monday,  and  may  be  then  protested,  and  no- 
tice then  given.  Sylvester  i\  Crohan,  138 
N.  Y.  494,  34  N.  E.  273,  63  N.  Y.  St  113  [a^- 
/Inmnp  03  Hun  (N.  Y.)  509,  IB  N.  Y.  Suppl. 
546,46  N.  Y.  St.  320]. 

81.  Hagerty  f.  Engle,  43  N.  J.  L,  299. 

82.  Kantai. —  Motsinger  u.  Miller,  69  Kan. 
673,  S3  Pac.  869 ;  Ramsdell  c.  Hulett,  60  Kan. 
440,  31  Fac.  1092. 

MiaaouH. —  Ktehring  c.  Muemminghoff,  01 
Uo.  403,  21  Am.  Rep.  402. 

A'eio  Jersey. — Cooper  v.  Wright,  23  N.  J.  L. 


payable  until  the  principal  sum  does,  imlrw 
there  is  a  special  provision  in  the  note  or 
contract  to  that  effecL  Tanner  e.  Dundet 
lAnd  Invest.  Co.,  8  Sawy.  (U.  S.)  1B7,  12 
Fed.  049.  See  also  Motaingei  c.  Miller,  61 
Kan.  673,  63  Foe  309 ;  Ramsdell  c.  Hulett, 
50  Kan.  440,  31  Pac.  1092;  Koliring  r.  Mnem- 
mingholf,  01  Mo.  403,  21  Am.  Rep.  402. 
(Compare,  however,  Murphv  r.  San  Luii 
Obispo,   (Cal.  1897)  4S  Pac  974. 

Pazal  evidence. —  In  such  a  case  the  lan- 
guage is  not  ambiguous,  and  parol  evidence 
Is  not  admissible  to  show  an  agreement  to 
pay  the  interest  annually.  Koshring  t.  Hunn- 
minghoff,  01  Mo.  403,  21  Am.  Rep.  402. 

Note  payable  in  iiutslments.— '  On  a  note 
promising  to  pay  a  certain  sum  in  ten  amiiuil 
instalmetts,  with  interest,  the  interest  is  pay- 
able on  each  instalment  ae  it  becomes  dw, 
and  not  annually  on  the  whole  principal  aum 
remaining  unpaid.  Bander  r.  Bander.  T  fisit. 
(N.  Y.)   580. 

As  to  the  ligiht  to  dayt  of  erace  on  jntereit 
see  infra,  VII,  B,  4,  d. 

83.  Wood  p.  Whlsler,  67  Iowa  670,  25 
N.  W.  847. 

84.  Connecticut. —  Winchell  P.  Coney,  54 
Conn.  24,  6  Atl.  354. 

Georgia. —  Raj   v.   Pease,   97   Ga.   619.  2S 

'iJl'inois.— Walker  c.  Kimball,  22  HI.  537. 

Iowa. —  Jurgenaen  c.  Carlsen,  97  lows  62T, 

flfl  N.  W.  877;  Carter  c.  Carter,  7S  Iowa  471, 

41  N.  yj.   168;  Failing  v.  Clemmer,  49  Ion 


I   Duii 


Aew  Tork. —  Bauder  p.  Bander,  7  Barb. 
(N.  Y.)   560. 

Rhode  /sland.— Ouckian  c.  Newbold,  23 
R.  T.  653,  51  Atl.  210. 

United  Btatea. —  Tanner  v.  Dundee  Land 
Invest.  Co.,  8  Sawy.  (U.  S.)   187,  12  Fed.  646- 

Interest  at  a  certain  rate  "  per  annnm." — 
Where  a  note  is  made  payable  at  a  future 
day,  with  interest  at  a  prescribed  rate  "  per 
annum,"  the  interest  does  not  become  due  or 


[VII.  A.  16,  b] 


104. 

Ketttuckff. —  Talliaferro   r.    King, 
(Ky.)  331,  36  Am.  Dec,  140. 

if atn«.~  Howes  v.  Bennett,  (Me.  tSSfl)  3 
Atl.  801  i  Bannister  c.  Hoberts,  35  Me.  75. 

Maaiachuiella. —  Steams  c.  Brown,  1  PiA 
(Moss.)  530;  Cooley  v.  Roae,  3  Mass.  221; 
Oreenleaf  v.  Kellt^g,  2  Mass.  668. 

Michigan.— Cook  c.  Wiles,  42  Uieh.  43f, 
4  N.  W.  169. 

Fcrmont. —  Mt.  MansBeld  Hotel  Co.  r. 
Bailey,  64  Vt.  151,  24  Atl.  136,  16  L.  fi.  i. 
296;  Austin  c.  Imus,  23  Vt.  286;  Catlin  f. 
Lyman,  10  Vt  44. 

Wiaoonain. —  Zautcke  p.  North  Milwaub* 
Townsite  Co.  No.  3.  95  Wis.  21,  69  N.  W, 
978;  M&cloon  v.  Smith,  49  Wis.  200,  5  N.  W. 
336. 

A  mbaequent  action  for  the  piindpil  will 
not  be  barred  by  a  judgment  already  recor- 
ered  for  the  interest.  Dulaney  p.  Fiyne,  101 
111.  326,  40  Am.  Rep.  205;  Kun  v.  SupfHgtr, 
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ioterest  aonnall^,  it  becomes  due  at  the  end  of  each  fear,  reckooing  from  the 
date  of  the  note."  Although  interest  on  a  note  ma;  be  payable  at  iixed  periods 
before  matnritj  of  the  principal,  so  that  the  holder  may  maintain  an  action  there- 
for as  it  becomes  due,  it  has  been  held  that  he  is  not  bonnd  so  to  do,  but  may  if 
lie  sees  fit  wait  nntil  the  principal  is  dne  before  demanding  payment  of  the 
interest  or  sning  therefor,"  A  note  may  postpone  the  matnrity  of  interest 
beyond  the  time  when  the  principal  becomes  due." 

B.  I^ys  of  Grace  —  l.  In  OEinBAL.  Days  of  grace  are  certain  days  allowed 
for  the  payment  of  a  bill  or  note  in  addition  to  tlie  time  contracted  for  in  the  bill 
or  note  itself.'"  ^y  the  law  merchant  three  days  were  allowed  for  the  payment 
of  foreign  bills  of  exchange,  in  addition  to  the  time  fixed  by  their  terms."  The 
courts  held  that  the  rale  applied  also  to  inland  bills  of  exchange,"*  and  to 
promissory  notes  when,  by  the  statute  of  Anne,  they  were  made  negotiable  and 
placed  ou  the  same  footing  as  bilte  of  exohange."  These  days  are  called  "  days 
of  grace,"  becanse  they  were  formerly  allowed  as  a  matter  of  favor,  but  as  this 
custom  of  merchants  was  sanctioned  by  tha  oonrte  and  grew  into  law,  they  came 
to  be  regarded  and  treated  by  the  conrts  as  a  matter  of  right,  and  are  so  regarded 
now,  except  in  so  far  ae  they  have  been  abolished  by  statnte." 

18  III.  App.  ttSO;  Sparhavk  v.  Willa,  0  Oray 


(Man.)   163. 

LUbiUtf  of  iadoTHT. —  It  Mcma  that  when 
interest  on  a  note  becomes  due  aJid  pay  able  at 
filed  periods  before  maturity  of  the  princi- 
pal, an  indoraer  of  the  note,  aa  well  aa  the 
inatLer,  may  be  held  liable  before  maturity  of 
Uie  principal.  But  to  hold  the  Indoraer  tliere 
miut  first  be  a  proper  demand  on  the  maker 
utd  notice  to  the  indoreer  of  non-payiDent. 
Ut  Mansfield  Hot«l  Co.  t>.  Bailey;  64  Vt.  ISl, 
S4  AU.  136,  16  L.  R.  A.  29C. 

lateiMt  coupons  may  be  sued  on  before 
other  coupons  become  due.  Boyer  v.  Chand- 
ler, 160  111.  394,  43  N.  E.  803,  32  L.  R.  A. 
113. 

89.  On  a  note  dated  June  19,  1893,  prom- 
ising to  pay  "  the  principal  sum  of  four 
thousand  dollars,  vrith  iutrnwet  thereon  from 
date  until  paid  at  the  rate  of  7  per  cent, 
per  annum,  payable  annually,  in  each  year, 
until  said  principal  sum  is  fully  paid;  said 
payments  to  be  made  aa  follows:  (1,000  on  or 
before  SepL  IGth,  1S04,  and  (1.000  on  or  be- 
fore Sept.  ISth,  in  each  year,  until  fully 
paid,"  the  interest  matures  on  June  19  in 
each  year  after  the  date  of  the  note,  and  on 
September  IS.  Jurgensen  o.  Carlsen,  97  Iowa 
«27,  86  N.  W.  B7J.  See  alio  Walker  v.  Kim- 
ball, 22  III.  637;  Carter  v.  Carter,  76  Iowa 
474,  41  N.  W.  16B;  Failing  v.  Clemmer,  40 
Iowa  104;  Cooley  V.  Rose,  3  Uass.  221; 
Qreenleaf  v.  Kellogg,  2  Mass.  668.  This  may 
be  indicated  by  a  provision  in  a  mortgage 
given  to  secure  the  note.  Meyer  c.  Oraeber, 
19  Kan.   165. 

Interest  payable  aemljmanally. — So  if  a 
note  is  dated  and  the  interest  made  payable 
semiannually  the  dat«  will  fix  the  day  for 
maturity  of  interest.  Zautcke  v.  North  Mil- 
waukee Townsite  Co.  No.  3,  9fi  Wis.  21,  60 
N.  W.  978. 

"With  annual  latarsat.'' — Where  a  note  is 
payable  three  years  after  date,  "  with  annual 
intereat  at  ten  per  cent "  the  interest  is  pay- 
able each  year.  Cook  v.  Wiles,  42  Mich.  439. 
4  N.  W.  160.  See  also  WincheU  v.  Coney,  M 
[S6] 


Conn.  24,  S  Atl.  364;  Austin  v.  Imua,  23  Vt. 
286;  Catlin  c.  I^^man,  16  Vt.  44. 

66.  Howe  e.  Bradley,  10  He.  31;  National 
Bank  of  North  America  c.  Kirbj,  108  Mass. 
497;  Mt  Mansfield  Hotel  Co.  t>.  Bailey,  64  Vt. 
151,  24  AU.  136,  16  L.  R.  A.  205;  Qrafton 
Bank  c.  Doe,  10  Vt  463,  47  Am.  Dec  607. 

Statnte  of  llmitatioiu. — Although  the  an* 
nual  intereat  upon  a  note  may  1^  collected 
from  the  maker  as  it  falls  due,  it  has  been 
held  that  it  is  not  separated  from  the  prin- 
cipal, BO  that  an  action  to  recover  the  same 
will  be  barred  by  the  statute  of  limitations, 
until  an  action  to  recover  the  principal  is 
thuB  barred.  Grafton  Bank  v.  Doe,  10  Vt 
463,  47  Am.  Dec  697.  But  on  intereat  cou- 
pons it  has  been  held  that  the  statute  b^ns 
'■- from   their   maturity.      Amy   c,   Du- 


discharged  from  liability  for  in- 
terest  becoming  due  before  maturity  of  the 
principal  because  the  holder,  instead  of  de- 
manding payment  of  the  intereat  when  due, 
and  giving  notice  of  non-payment,  waits  un- 
til the  principal  is  due.  Howe  c.  Bradley,  10 
Me.  31. 

A  aeporate  action  cannot  be  maintained 
for  interest  ou  a  note  after  the  principal  boa 
also  become  due.     Howe  e.  Bradley,   10  Me. 


intereat  until  another  specified  day  after  ma- 
turity, a  Judgment  entered  thereon  after  ma- 
turi^,  and  before  the  date  fixed  for  accrual 
of  interest  -must  be  for  the  principal  only. 
Billingaley  r.  Billingaley,  24  AU.  618. 

88.  Bouvier  L.  Diet 

89.  Taaaell  t).  Lewis,  1  Ld.  Raym.  743. 

90.  Coleman  t).  Say^r,  1  Bam.  E.  B.  303. 
And  see  infra,  VII,  B,  4,  b,  (I). 

91.  Brown  t>.  Harraden,  4  T.  R.  148.  And 
see  infra,  VII,  B,  4,  o,   (i). 

'  9S.  Bouvier  L.  Diet  See  also  Bladrar  «. 
Ryan,  65  Mo.  App.  230,  2  Mo.  App.  Rep. 
1266{  Tnwk  V.  Uarbn,  1  E.  D.  SmlUi  (N. ¥.), 
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2.  Statctes  Rblatdk)  to  Qbace  —  a .  In  OeneraL  The  right  to  days  of  grace 
OD  commercinl  paper  is  now  regulated  by  statute,  both  in  Englaud  ana  in  most  of 
the  United  States,  the  statutes  varying  to  eoine  extent  in  tlie  different  innBdic- 
tions."  A  statute  allowing  grace  on  particular  instruments  or  generally  does  not 
apply  to  instruments  given  before  its  enactment." 

b.  Statutes  Abolishing  Qraee.  In  a  number  of  states  statutes  have  been 
enacted  abolishing  gi-ace  altogether.*"  A  statate  abolishing  days  of  grace  does 
not  aScct  paper  executed  beK)re  its  enactment,**  but  it  may  in  terms  oe  limited 
to  a  particular  description  of  paper."' 

S.  What  Law  Qotsbhs.  Wliere  commercial  paper  is  made  or  drawn  in  one 
place  and  is  made  payable  in  another,  the  right  to  days  of  grace  and  the  number 
of  days  are  governed  oy  the  law  of  the  place  of  payment."  Wliere  no  place  of 
payment  is  expressed  in  a  note  the  place  of  payment,  the  law  of  whicli  deter- 
mines the  rigiit  to  days  of  ^race,  is  the  place  of  execution,  without  regard  to  the 
residence  of  the  parties  or  the  place  at  which  the  note  is  dated." 

4.  What  Paper  Is  Entitlbd  to  Qrace  —  a.  in  General.  In  some  jarisdictions 
the  question  as  to  wliat  paper  is  entitled  to  grace  is  determined  by  tne  law  mer- 
chant, either  because  there  is  no  statutory  provision  on  tiie  subject  or  because  the 
statute  expressly  so  provides.'  In  otiier  jurisdictions  the  statutes  expressly  specify 
in  varying  terms  what  paper  shall  be  entitled  to  grace,  aa  all  bills  and  notes  not 


SOS;    WaHhinRton    Bank   t>.   Triplett,    1    Pet. 
(U.  rj.)    2B,  7  L.  ed.   37i   and  tn/ro,  VII. 

'93.  See  infra,  VII,  B,  4,  a. 
84.  Reese  t>.  Mitchell,  41  111.  366;  Barker 
t>.  Parker,  6  Pidc.  (MaM.)  SO. 

86.  Neg.  Iiutr.  L.  I  14S.  See  also  HI. 
Rev.  SUt.  (1899),  e.  98,  |  16;  Mass.  Rev. 
Laws  (1902),  c.  73,  |  102. 

96.  In  a  New  York  cose  it  was  held  that 
a  statute  (act  of  1694)  abolishing  grace  did 
not  affect  a  note  dated  prior  to  the  passage 
of  the  act  and  payable  two  years  after  date, 
although  it  was  not  delivered  until  after  the 
act  took  effect.  Button  v.  Belding,  22  N.  Y. 
App.  Div.  618.  48  N.  Y.  Suppl.  081.  See  also 
Evans  o.  Q^a.  D.  Cross  Lumber  Co.,  21  Ohio 
Cir.  Ct.  80,  11  Ohio  Cir.  Dee.  643. 

87.  The  New  York  statute  (N.  Y.  Ijwb 
(1857),  c.  418,  I  2)  abolishing  grace  upon 
all  checks  or  bills  of  exchange  drawn  on  any 
bank  "  or  individual  banker,  carrying  on 
banking  business  under  the  act  to  authorise 
the  business  of  banking,"  and  which  were 
"  on  their  face,  payable  on  any  specified  day, 
--  "Ti  any  number  of  days,  after  the  date  or 


niercial  Bank  D.  Vamum,  49  N.  Y.  266  [re- 
vrrtiag  3  Lans.  (N.  Y.)  86].  It  applied  to  a 
draft  payable  on  a.  designated  day  after  its 
date.  Rajisom  v.  Wheeler,  12  Abb.  Pr. 
(N.  Y.)  139.  It  applied,  however,  only  to 
paper  drawn  on  a  bank  or  individual  banker 
doing  business  under  the  act  of  April  18, 
1838,  to  authorize  the  business  of  banking, 
and  under  supplementary  and  amendatory 
statutes.  It  did  not  appl^  to  private  bank- 
era  exercising  in  their  busineee  the  privileges 
common  to  all.  Kern  v.  Lewis,  8  K.  Y.  Suppl. 
79. 

88.  /Elinou. —  Skelton  c.  Dustin,  92  111.  49. 

InAiamx. —  Brown  c.  Jones,   125  Ind.  STfi, 
2S  N.  E.  462,  21  Am.  fit.  Rep.  227. 
[VII,  B,  2,  a] 


Jfenlucty.— 
(Ky.)   57  S. 

ifatne. —  Bumham  V.  Webster,  19  Mt 
232. 

Jfeio  Forfc.— Bowea  c.  Newell,  8  N.  Y.  190, 
Seld.  Notes  (N.  Y.)  87  Ir«w»MW  6  Sandf. 
(N.  Y.)   326]. 

Vermel.—  Blodgett  f.  Duxgin,  32  Vt  381; 
Bryant  v.  Edsou,  8  Vt.  326,  30  Am.  Dec 
472. 

TJnitei  Btatea. —  Washington  Bank  v.  Trip- 
lett,  1  Pet.   (U.  8.)  25,  7  L  ed.  37. 

98.  Blodgett  V.  Durgin,  32  Vt.  361 ;  Biysnt 
J).  Edson,  8  Vt.  325,  30  Am.  Dec.  472.  And 
tee  Buraham  v.  Webster,  19  Me.  232. 

The  place  of  date,  howevra,  is  prima  f«dt 
tbe  place  of  execution,  and  tlkerefore  the  pUce 
of  payment.  Bumham  v.  Webeter,  IB  Me, 
232. 

Holder's  ignorance  of  pUw  «f  cxecutiDn.— 
It  seems  dear  therefore  that  where  a  not* 
payable  generally  is  executed  in  one  pU<« 
and  dated  in  another  a  holder  who  is  not 
aware  that  the  place  of  execution  is  othtr 
than  the  place  at  which  the  paper  is  daird 
will  be  protected  if  he  charges  the  indorser  by 
presentment  and  notice  according  to  the  Itw 
of  the  latter  place.  Blodgett  c.  Durgin,  IS 
Vt.  361.  See  also  Bumham  t.  Webster,  19 
Ue.  232. 

Joint  mskera  lesidiug  In  different  ttatea. — 
The  place  of  execution  of  a  joint  promiMoiy 
note,  where  the  first  maker  signs  in  one  slate 
and  the  second  maker  In  another,  is  in  the 
former,  where,  in  addition  to  the  fact  of  its 
execution  there  by  tlie  flrst  maker,  the  note 
bears  date  in  that  state,  and  it  was  th«n 
that  its  oonsideration  passed ;  and  the  Uw 
of  such  state  aa  to  days  of  grace  governs  ss 
to  Iioth  makers,  where  no  ^ace  of  paymrat- 
is  mentioned  in  the  note.  Bryant  r.  EdsM^ 
8  Vt  325,  30  Am.  Dee.  472. 

1.  Sm  Sand,  ft  H.  Dig.  Ark.  |  488. 
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payable  on  demand,*  promissory  notes  aod  bonds  payable  in  money  at  a  bank  or 
oertun  place  of  payment,  bills  of  excbange,  and  all  other  instruments  payable  in 
money  at  bank  or  certain  place  of  payment,*  bills  of  exchange  and  promiBsory 
notes  payable  at  bank,  or  left  at  bank  for  collection,*  bills  payable  at  sight  or  oq 
time,  and  notes,  orders,  and  drafts  payable  on  time,**  etc. 

b.  Bills  of  Ezchangre,  Orders,  and  Cheeks  —  (i)  Bills  of  ExcffAIfOS.  It 
seems  that  formerly  the  custom  of  allowing  grace  applied  only  to  foreign  bills  of 
exchange,'  but  at  an  early  day  in  England  it  was  held  applicable  to  inland  bills  as 
well,''  BO  that  it  is  now  settled,  except  where  a  different  rule  is  established  by 
statute,  that  all  bills  of  exchange  which  are  negotiable  by  the  law  merchant, 
whether  foreign  or  inland,  are  entitled  to  grace,^  provided  in  some  jurisdictiona 
they  are  payable  not  at  eight,  but  at  a  fixed  time  in  the  f nture  or  a  certain  time 
after  sight,* 

(nj  OsDSss.  Orders  for  the  payment  of  money  at  a  fature  day,  if  they  ar» 
negotiable,  are  in  snbstance  and  effect  bills  of  exchange,  and  as  sucli  entitled  to 
grace."' 

(in)  Bills,  Diufts,  or  Orders  Payable  at  Sioht.  In  some  jurisdic- 
tions it  has  been  held  that  bills  of  exchange  payable,  not  at  a  fixed  time,  but  at 
sight  or  on  presentment,  are  not  entitled  to  grace  by  the  law  merchant,  in  the 
absence  of  a  local  castom,  which  must  be  provtd,"  while  in  other  juriedictions 


8.  See  BilU  Eich.  Act,  f|  14,  89. 

8.  See  Ala.  Code  (1896).  If  869,  870. 

4.  Qa.  Civ.  Code  (1895),  |  368S.  See 
Dalton  City  Co.  v.  Haddock,  64  Oa.  684. 

Statute  conrtmed. — A  atatute  (Me.  Stat. 
<1824),  &  272)  allow 
on  promissory  notes, 
drafts,  or  orden,  when  the  some  shall  have 
been  discounted  b;  any  bank,  or  left  therein 
for  collection,  does  not  apply  to  such  paper, 
nnless  it  has  been  so  discounted  or  left  for 
collection  before  it  arrives  at  maturity  by  its 
terms.  Rea  v.  Dorranoe,  IS  Me.  137.  See 
also  under  this  statute  Bowley  f.  Bowley,  41 
Me.  542;  Buck  t>.  Appleton,  14  Me.  284;  Mc- 
Donald V.  Smith,  14  Me.  99 ;  Pickard  c  Valen- 
tine, 13  Me.  412.  Proof  that  a  note  wbh  in- 
dorsed to  a  cashier,  and  by  him  handed  to  a 
notaiy  for  protest,  is  sufficient  to  establlHh 
the  fact  that  it  was  either  n^otiated  to  or 
left 'in  the  bank  for  collection,  and  conae- 
qoently  that  the  makera  are  entitled  to  grace 
under  such  a  statute.  Bumham  v.  Webster, 
19  Me.  232. 

5.  See  Bow.  Anno.  Stat.  Mich.  |  1S81. 

6.  Bee  Taasell  v.  Lewis,  1  Ld.  Raym. 
743. 

7.  Coleman  c.  Bayer,  1  Barn.  K.  B.  303. 

8.  Alabama. —  Donegun  v.  Wood,  49  Ala. 
242,  20  Am.  Rep.  276 ;  Hart  v.  Smith,  16  Ala. 
807,  50  Am.  Dec.  181;  Brown  v.  Turner,  II 
Ala.   752;   Wooley  r.   Clements,   11   Ala.  220. 

ArikoMM.— Wards  v.  Sparks,  S3  Ark.  619, 
14  S.  W.  89S,  10  L.  R.  A.  703;  Craig  o. 
Price,  23  Ark.  633. 

Colt/omta. —  Minturri  V.  Fisher,  4  Cal.  36. 

Conneotiout. —  Norton  v.  Lewis,  2  Conn. 
478. 

IlUnoU.—  Cook  V.  Renick,  19  HI.  698. 

Indiana. —  Brown  e.  Jones,  125  Ind.  376, 
25  N.  E.  462,  21  Am.  Bt.  Rep.  227 ;  PUtt  o. 
EadB,  1  Blackf.   (Ind.)   81. 

Kentucky. — Stnder  v.  Batchelor,  S  B.  Uon. 
(Kjr.)   168. 


JftutooAuaelts. 
(Idass.)   697. 
Jf  issouH. —  Blacker 


Cribbs  C.  Adams,  13  Gray 
Ryan,  65  Mo.  App. 


Raymond, 


Nebr. 


Hebnuka. —  Oreen   i 
2B6,  2  N.  W.  881. 

Wete  Forlc. —  Commercial  Bank  e.  Vamum, 
49  N.  Y.  269  [rmiereing  3  Lane.  (N.  Y.)  86]  i 
Bowen  c.  Newell,  8  N.  Y.  100,  Seld.  Notes 
[N.  Y.)  87;  Woodruff  v.  Merchants'  Bank. 
26  Wend.  {N.  Y.)  673. 

Ohio. — McMurcbey  v.  RobioEon,  10  Ohio 
496. 

United  Btatet.—  Bell  e.  Chieago  First  Nat; 
Bank,  116  U.  S.  373,  6  S.  Ct.  106,  29  L.  ed. 
409;  Washington  Bank  v.  Triplett,  1  Pet. 
(U.  S.)  25,  7  L.  ed.  37. 

Engiand. —  Coleman  r.  Sayer,  1  Barn.  K.  B. 
303;  Taasell  p.  Lewis,  1  Ld.  Raym.  743  j 
Leftley  P.  Mills,  4  T.  R.  170;  Brown  v.  Harra- 
den,  4  T.  R.  14B, 

A  bill  payable  one  day  after  ^ht  is  en- 
titled   to  grace.     Craig  v.    Price,    23    Ark. 


11.  California. —  Minturn  v.  Fisher,  4  Cal. 
36. 

Iowa. —  Davenport  Firtt  Nat.  Bank  p. 
Price,  62  Iowa  670.  3  N.  W.  639. 

Eentvchy. —  Finer  f.  Clary,  17  B.  Mon. 
(Ky.)  645. 

Neie  York. —  Commercial  Bank  p.  Union 
Bank,  19  Barb.  (N.  Y.)  391;  Trask  v.  Mar- 
Un,  1  E.  D.  Smith  (N.  Y.)  606. 

Ohio. —  Sleeper  e.  IngersoU,  2  Ohio  Dec. 
(Reprint)    166,  1  West.  L.  Month.  677. 

A  bill  01  draft  which  ezpiesMB  no  time  at 
payment  is  payable  at  sight  or  on  present- 
ment (see  tupra,  VII.  A,  7,  a,  (in) )  and  is 
not  entitled  to  grace  in  those  jurisdictions  in 
which  grace  is  not  allowed  on  sight  bills 
(Davenport   First   Nat    Bank    c.    Price,   68 


[VII,  B,  4,  b.  (in)] 
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tliere  hare  been  decisions  to  the  contrary."  In  some  states  eight  bills  are 
expressly  exclnded  bj  the  statute  allowing  grace,"  while  in  others  they  are 
expressly  inelnded." 

(it)  Checks  otf  Banks  or  Banxbbs.  An  ordinary  check  on  a  bank  or 
banker,  payable  immediately  on  preeeDtment,  is  not  entitled  to  grsce,"  even 
though  it  may  hare  been  postdated.'*  Some  of  the  cotirts  have  appbed  tbe  same 
rule  to  instruments  in  the  form  of  a  check  payable  at  a  fatnre  day,"  but  by  the 
■weight  of  authority  a  check  or  draft  on  a  bank,  payable  at  a  fixed  future  day  or 
a  oerttun  nnmber  of  days  after  date,  is  a  bill  oi  exchange  and  not  an  orduiaiy 
check,  and  is  entitled  to  grace.'* 

e.  Promissory  Hotes,  Due-BlIIs,  and  Sealed  Instruments  —  (i)  pRoiassokj 
Notes.  Since  the  etatnte  of  Anne  made  promissory  notes  uu^tiable  and  placed 
them  on  tlie  same  footing  as  bills  of  exchange  it  has  been  hem  in  most  jurisdic- 
tions that  negotiable  promissory  notee,  if  payable  at  a  fixed  time  in  the  fature, 
are  entitled  to  grace  to  the  same  extent  precisely  as  bills  of  exchange.'*     In  some 


Iowa  570,  3  N.  W.  630  [holding  that  this  rule 
is  not  changed  bjr  a  statute  providing  that 
all  bills  of  exchange,  drafts,  and  orders,  "  ex- 
cept those  drawn  payable  on  demand,"  shall 
be  entitled  to  grace];  Traak  v.  Jfartln,  1 
E.  D.  Smith  (N.  Y.)  606). 

15.  Alabama.— KofAt  e.  Venable,  42  Ala. 
18S;  Hart  K.  Smith,  IS  Ala.  807,  SO  Am.  Deo. 

.  161. 

ArJIwisM.— Wards  e.  Sparks,  63  Ark.  S19, 
14  S.  W.  898,  10  L.  R.  A.  703. 

Maaaohuaetta. —  Cribba  v.  Adame,  13  Orav 
4 Mass.)    597. 

tfissour*. —  See  Lucae  e.  I^dew,  28  Mo. 
342. 

Weat  Tirgima. —  Thombutg  P.  Emmons,  23 
W.  Vs.  325, 

England. —  Dehers  e.  Harriot,  1  Show.  163. 
See  alao  Jsnson  v.  Thomss,  3  Dougl.  421,  £S 
E.  C.  L.  276,  expressing  doubt  on  the  quea- 

13.  See  Del.  Rev.  Code,  e.  «3.  I  2. 

14.  Green  v.  Ravmond,  9  Nebr.  295,  2 
h.  W.  881. 

IB.  California.— Mintnra  C.  Fisher,  4  Cal. 
35. 

Jlttnois.— Culter  c.  Reynolds,  64  HI.  321. 

Kentwiky. —  Finer  o.  Clary,  17  B.  Mon. 
(Ky.)  645. 

Louiaiana. —  Barbour  v.  Bajon,  S  La.  Ann, 
304,  5i  Am.  Dec.  593. 

Mataachusetta. — Taylor  v.  Wilson,  11  Hetc 
<  Mass.  I   44,  45  Am.  Deo.  ISO. 

MontMM. —  McDonald  e.  Stokey,  1  Mont. 
388. 

yebratka. —  Wood  River  Bank  e.  Omaha 
First  Nat.  Bank,  36  Nebr.  744,  55  N.  W.  230. 

ATeio  yort.— Salter  v.  Burt,  20  Weod. 
IN.  Y.)  20S,  32  Am.  Dee.  630. 

Ohio.— Andrew  v.  Blaehly,  11  Ohio  St.  89; 
Morrison  t.  Bailey,  S  Ohio  St  13,  04  Am. 
Dec.  632. 

Petmtylvama. —  Champion  t>.  Gordon,  70 
Fa.  St.  474,  10  Am.  Rep.  681. 

16.  Salter  c.  Burt,  20  Wend.  (N.  Y.)  206, 
32  Am.  Dec.  530;  Andrew  t>.  Blachly,  11  OUo 
St.  89. 

17.  if ossochuMlfa.— Way  c.  Towle,  155 
Mass.  374,  20  N.  E.  606,  31  Am.  St.  Rep. 
B52 ;  Taylor  v.  WUson,  11  Mete.  (Mast.)  44, 
45  Am.  Dee.  ISO. 

[VII.  B,  4,  b.  (ni)] 


OMo.— Andrew  v.  Blachly,  11  Ohio  St  SI 
[{wniftn;  Morrison  V.  Bailey,  6  Ohio  St  13, 
64  Am.  Dec.  932],  holdii^  that  the  circum- 
stance that  a  draft  for  money,  otherwise 
in  the  usual  form  of  a  elwek,  is  payable  on 
a  future  specified  day  is  prima  facte  bnt  not 
conclusive  evidence  that  it  is  a  bill  of  a- 
change  so  as  to  be  entitled  to  grace,  ind 
that  tueh  an  instrument  is  a  check  and  not 
entitled  to  grace,  where  it  is  drawn  upon  s 
bank  or  banker  and  is  designed  by  tbe  pir- 
ties  as  an  absolute  transfer  and  appropris- 
tion  to  the  holder  of  so  much  of  an  sctuillf 
existing  fund  belonging  to  the  drawer  in  th« 
hands  of  the  drawee. 

Pennsylvania. —  Champion  C.  Gordon,  TO 
Fa.  St  474,  10  Am.  Rep.  681;  LawsoD  t. 
Richards,  6  Fhila.  (Pa.)  170,  S3  L«g.  Int. 
(Pa.)  348. 

Bfcods  Uland. —  Westminster  Bank  c. 
Wheaton,  4  R.  I.  30. 

ITmtad  Btata, —  In  n  Brown,  2  Bteiy 
(U.  S.)  502,  4  Fed.  Gas.  No.  1,085,  10  Hunt 
Mer.  Mag.  377,  6  I^w  Rep.  608. 

18.  California. —  Mintum  c.  Flatter,  4  Cal. 
36. 

Georgia. —  Georgia  Nat.  Bank  c.  Hender 
son,  46  Oa.  467,  12  Am.  Rep.  690;  Etender- 
son  D.  Pope,  3B  Oa.  361. 

/Ilinoif.— Cutter  t>.  Reynolds,  64  ni.  321. 

jrtnn«sota. —  Harrison  o.  Nicollet  N»t 
Bank,  41  Minn.  488,  43  N.  W.  336,  IS  An. 
Bt.  Rep.  718,  5  L.  B.  A.  746. 

if issouri.- IvoiT  c.  State  Bank,  36  Mo. 
475,  88  Am.  Dec  160. 

Hew  Forfc.- Bowen  P.  NeweH,  8  N.  Y.  ]», 
Seld.  Notee  (N.  Y.)  87  [retwrainjr  6  Suidl. 
(N.  Y.)  3261;  Taylor  t>.  French,  4  K.  D. 
Smith  (N.  Y.)  458;  Merchants'  Bank  r. 
Woodruff,  6  Hill  (N.  Y.)  174;  Woodruff  C. 
Merchants'  Bank,  26  Wend.   (N.  T.)  671 

-Brown  v.  Luak,  4  Yerg.  (TeosJ 


McKierato, 


210. 

19.  Alabama. —  Crenshaw 
Minor  (Ala.)   206. 

Oonneofiouf. —  New  Haven  Sav.  Bank  r. 
Bates,  8  Conn.  605;  Norton  0.  Lewis.  SCoan.  . 
478 ;  Shepard  e.  Hall,  1  Conn.  3ZS. 

foico. —  Beaton  v.  Hinneman,  60  Io«a  ^^• 
Goodpaster  o.  Voris,  B  Iowa  334,  74  Ani.Dee- 
313;  Hudson  V.  Matthews,  Hon.  (Iowa)  H. 
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jurisdictionB,  however,  there  have  been  deosions  to  the  contrary."  Where  grace 
IS  allowed  on  promissory  notes  negotiable' interest  conpon  notes  are  ejititled  to 
grace,'' 

(ii)  XfoTSS  pATJLBLS  ow  DsMAifD.    In  most  jarisdictions  it  is  held  that 
promissory  notes  payable,  not  at  a  fixed  time  bat  on  demand,  are  not  entitled  to 

frace  by  the  law  merchant,  on  the  ground  that  making  tlie  paper  payable  on 
emaod  shows  a  contrary  intention  ;^  but  some  of  the  statutes  allowing  grace 
hare  been  held  applicable  to  demand  notes,  ae  well  as  to  notes  payable  at  a  fixed 


Kentucky. —  Qoddin  v.  Shiplej,  7  B.  Mon. 
(Ky.)   675. 

LoumatM.— HeDon&Id  v.  Lm,  12  La.  435. 

Maryland. —  Sheppard  c  SmIm,  4  Md.  400. 
Compare  Fonsonbj  e.  NicholMUi,  4  Hair,  ft 
M.  (Md.)  72. 

Vunuippi. —  Chambliss  v.  Matthews,  G7 
Uls8.  306;  Harri»OD  v.  Cronder,  6  Sm.  k  M. 
<Mus.)  464,  45  Am.  Dec.  200.  Compare  Bar- 
rel   p.  Bixler,  Walk.   (Mis*.)    176. 

Missouri. —  McCoy  v.  Fanner,  65  Mo.  244; 
Turk  V.  SUhl,  53  Mo.  437;  Blacker  v.  Ryan, 
65  Ho.  App.  230;  Brown  c.  Shock,  27  Mo. 
App.  361. 

Nea  York. — Alexkodsr  v.  Paraona,  3  Lam. 
( N.  Y.)  333 ;  Hogan  v.  CotIot,  8  Cow.  ( N.  Y. ) 
203;  Griffin  V.  Ooff,  12  JohnB.  (N.Y.)   423. 

North  Carolina.— BUU  Bank  v.  Smith,  7 
N.  C.  70. 

Penntylvania, —  Coleman  v.  Carpenter,  9 
Pa.  St.  178,  49  Am.  Dec.  552;  lliomaa  v. 
Shoemaker,  0  WatU  A  B.  (Pa.)  179. 

Rhode  /aland.— Cook  c.  Darling,  2  R.  I. 
3S5. 

Tennestee. —  Lot«  ».  Nelson,  Mart  k  Y. 
(Teon.)   237. 

England.—  Smith  v.  Kendall,  1  Eep.  231,  « 
T.  R.  123;  Oridge  t>.  Sherbone,  7  Jur.  402, 12 
L.  J.  Exch.  313,  II  M.  &  W.  374;  Brown  P. 
Harraden,  4  T.  R.  148.  Compare  Dezlaus  v. 
Hood,  Bull.  N.  P.  274. 

The  leading  eaae  is  Brown  n.  Earraden,  4 
T.  R.  14S,  decided  in  England  in  1791. 

A  note  payable  one  day  after  date  la  en- 
titled to  grace.  ChambliM  v.  Matthewi,  57 
Miss.  300. 

SO.  Thus  in  Mcl«in  V.  Rutherford,  Hempst. 
(U.  S.)  47,  16  Fed.  Gas.  No.  8,868a,  it  was 
held  that  the  costom  of  merchants  as  to  days 
of  grace  did  not  apply  as  between  the  maker 
and  payee  of  a  promiuory  note.  And  see 
Cook  p.  Gray,  Hempet.  (U.  8.)  84,  6  Fed. 
Cas.  No.  3,15ea. 

In  minoii  it  was  held  that  promisaory 
notes  in  that  state  were  not  entitled  to  grace 
prior  to  the  act  of  1661.  Reese  t).  Mitchell, 
41  111.  365;  ElBton  v.  Dewes,  29  111.  436; 
Pogue  r.  Clark,  S6  111.  333.  But  that  act 
allowed  grace.  See  Collins  v.  Montemy,  3 
111.  App.  182;  Bannon  v.  People,  1  111.  App. 
496;  McCoy  e.  Babcock,  1  HI.  App.  414.  The 
act,  however,  has  since  been  repealed  and  days 
of  grace  abolished.  111.  Rev.  Stat.  (1890), 
c.  OS,  I  IS. 

In  MasHchnMtti  also  it  was  held,  prior  to 
1826,  that  promisaory  qotes  were  not  en- 
titled to  gnce,  nNleas  made  payable  with 
grace.  Jones  v.  Fales,  4  Mass.  245.  See  also 
Barker  v.  Parker,  Q  Pick.  (Mass.)  80.    But 


a  statute  was  enacted  in  1825  allowing  grace 
on  "  all  promissory  negotiable  notes,  orders 
and  drafte,  payable  at  a  future  day  certain, 
...  in  whiidi  there  Is  not  an  eiEpress  stipula- 
tion to  the  contrary."  Mass.  Rev.  Stat. 
c.  33,  I  5.  Post  not^  of  banks  were  held  to 
be  entitled  to  grace  under  this  statute.  Me- 
chanics' Bank  v.  Merchants'  Bank,  6  Mete. 
(Mass.)  13;  SUpIcs  V.  Franklin  Bank,  1 
Mete.  (Mass.)  43,  35  Am.  Dec.  345;  Perkins 
p.  Franklin  Bank,  21  Pick.  (Mass.)  4B3. 
Grace  has  since  been  abolished  altogether  in 
MassBchusetta,  except  on  sight  bills  or  drafts. 
Ma5ui.  Rev.  Laws   (1002),  e.  73,  i   102. 

In  Ohio  i^-was  held  that  grace  wis  not  ar- 


able at  a  bank.    Ishamr.  Pox,  7  0hioSt317; 
Sharp  V.  Ward,  7  Ohio  223.    No  grace  at  all 
is  now  allowed  in  Ohio.    2  Bates  Anno.  Stat.    . 
Ohio    (1900J,  I   3175. 

In  Texaa  the  statute  formerly  allowed 
days  of  grace  on  negotiable  bills  and  notea 
which  were  eoptraeta  between  merchant  and 
merchant,  their  factors  and  agents.  Cox  v, 
Reinhardt,  41  Tex.  591;  Oliphant  c.  Dallas, 
15  Tex.  13S,  66  Am.  Dee.  146;  Campbell  v. 
Lane.  25  Tex.  Suppl.  03;  Moore  v.  Hollaman, 
25  Tex.  Suppl.  81.  The  present  statute,  how- 
ever, allows  grace  on  all  negotiable  bills  and 
notes  except  demand  notes.  Tex.  Rev.  Stat. 
art.  276;  Brown  v.  Chancellor,  61  Tex.  437; 
Cox  V.  Reinhardt,  41  Tex.  501. 

21.  Hartsnff  p.  Hall.  58  Nebr.  417,  78 
N.  W.  716;  Lantry  p.  French,  33  Nebr.  524, 
60  N.  W.  679;  Evertson  r.  Newport  Nat. 
Bank.  66  N.  Y.  14,  23  Am.  Rep.  0.  Compare 
the  dietum  to  the  contrary  in  Arents  o.  Com., 
18  Gratt.  (Va.J  750. 

22.  Alabama. — Sommerville  C.  Williams,  I 
Stew.   (Ala.)   484. 

Connecticut. —  Rhodes      e,      Seymour,      38 

Iowa. —  Davenport  First  Nat,  Bank  p. 
Price,  52  Iowa  670,  3  N.  W.  639 ;  Luckey  p. 
Pepper,  Morr,   (Iowa)  400. 

Ifeio  York. —  Sockett  p.  Spencer,  29  Barb. 
(N-  Y.)  180;  Cincinnati  Fifth  Nat.  Bank 
V.  Woolsey,  21  Misc.  (N.  Y.)  757,  48  N.  Y. 
Suppl.  148;  Pusey  v.  New  Jersey  West  Lin» 
R.  Co.,  14  Abb.  Pr.  N.  S.  (N.  Y.)  434j 
Thompson  p.  Ketchum,  8  Johns.  (N.  Y.) 
190,  6  Am.  Dec.  332. 

South  Carolina. —  Smith  P.  Blythewood, 
Rice  (8.  C.)  245,  33  Am.  Dec.  Ill;  Harrison 
V.  Cammer,  2  McCord  (S,  C.)  24B. 

Temu.-- Brown  v.  Chancellor,  61  Tex.  437. 

Certiflcatsi  of  indebtedneti. —  Negotiable 
oertiflcates  of  indebtedness  issued  by  a  rall~ 

[TO,  B,  4,  e.  (n)] 
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time."  A  promiaaory  note  in  which  no  time  of  payment  is  expressed,  being  pay- 
able on  demand,"  ia  not  entitled  to  grace  in  those  jnriadictions  in  which  grace  ii 
not  allowed  on  demand  paper." 

(m)  N ON -Negotiable  Notss.  Some  courtB  liave  held  that  notes  not  pay- 
able to  the  order  of  the  payee  or  to  bearer,  although  not  negotiable,  are  neverthe- 
less entitled  to  grace."  Other  conrts,  however,  hold  that  the  statute  of  Anne  and 
the  law  merchant  hare  no  application  to  non-negotiable  notes,  and  tliat  the  rule 
allowing  grace  tliervfore  does  not  apply  to  them.''  Where  this  doctrine  has  been 
recognized,  it  has  been  held  that  a  promissory  note  is  not  entitled  to  grace,  where 
it  is  not  payable  to  order  or  bearer ; "  where  it  contains  stipulations  rendering  it 
non-negotiable ;"  or  where  it  is  payable,  not  in  money,  but  in  property  or  serv- 
ices, or  partly  in  money  and  partly  in  property  or  services.'" 

(iv)  iNSTBUifESTS  UsssB  SsAL.  A  single  bill  or  promissory  note  under 
seal,  other  than  a  note  executed  by  a  corporation  under  the  corporate  seal,  since  it 
IB  not  a  negotiable  instrument  nnder  the  law  merchant,  is  not  entitled  to  grace, 
nnless  made  negotiable  by  statute.*"  This  is  true  although  a  statute  declares 
that  it  may  be  assigned  by  indorsement,  and  that  the  assisnee  may  sue  in  his  own 
name,  for  this  does  not  make  such  an  instrument  negotiable  and  place  it  npon  the 
footing  of  bills  of  exchange."  It  has  been  hela  otherwise,  however,  where 
promissory  notes  under  seal  or  single  bills  are  made  negotiable  to  the  same  extent 
as  ordinary  promieaory  noteh'' 

(v)  NoTsa  Payable  I^- JmTALMBNTS.  Where  a  negotiable  promissory  note 
is  payable  iu  instalments,  it  is  entitled  to  grace  on  each  instalment  as  it  becomes 
due,  as  if  it  were  so  many  separate  instmmenta.**  Grace  is  to  be  allowed  on  a 
note  payable  in  instalments,  with  a  stipulation  that  the  whole  sum  shall  become 
due  on  default  in  the  payment  of  any  instalment." 


riMd  company  to  contractors  and  payable  on 
demand  are  not  entitled  to  gfaoe.  Fuse;  c. 
New  Jersey  Weit  Line  K.  Co.,  14  Abb.  Pr. 
N.  S.    (N.  Y.)    434. 

S3.  Bell  V.  Sackett,  3S  Cal.  4CT,  holding 
that  a  promiasoiy  note  payable  on  demand 
-was  entitled  to  grace  under  a  itatute  provid- 
ing that  "  three  days,  commonly  caWei  daya 
of  grace,  shall  be  alloned,  except  on  sight 
bills  or  drafts."  But  in  Brown  e.  Chancel- 
lor, 61  Tex.  437,  after  a  statute  allowing  days 
of  grace  on  "  all  bill*  of  exchange  and  prom- 
luory  notes  assi^able  and  negotiable  by 
law,"  with  a  proviso  limiting  its  application 
to  eontracta  between  merchant  and  merchant, 
their  factors  and  agents,  was  amended  l^ 
an  act  in  the  same  words,  except  that  it 
omitted  the  proviso,  it  was  held  that  a  note 
iwyable  on  demand  was  not  entitled  to  grace, 
on  the  ground  that  the  l^slature  intended 
the  act  to  apply  to  such  paper  only  as  was 
entitled  to  grace  under  the  law  merchant. 

24.  See  fupra,  VII,  A.  7,  a,    (in J. 

29.  Davenport  First  Nat.  Bank  v.  Price, 
52  Iowa  570,  3  N.  W.  639;  Luckey  c.  Pepper, 
Horr.  (Iowa)  490;  Sackett  v.  Spencer,  20 
Barb.  (N.  Y.)  180;  TraRk  c.  Martin,  I  E.  D. 
Smith  (N.  Y.)  505;  Harrison  v.  Cammer,  2 
MeCord  (S.  C.)  246. 

26.  Georgia.—  Reed  v.  Murphy,  1  Oa.  230. 

houitiana. —  Dubuys  c.  Farmer,  22  Ia. 
Ann.  476. 

Maryland. — Duncan  u.  Maryland  Sav.  Inst., 
10  Oill  t  J.   (Md.)  ZQB. 

Tr:xa». —  Hamilton  Gin,  etc.,  Co.  u.  Sinker, 
7*  Tex.  51,  U  S.  W.  1056. 

£nffland.— Smith  t.  Kendall,  1  Eap.  231. 
[Vn,  B.  4.  e.  (n)] 


e  T.  K.  123;  Burcbell  t>.  Slocock,  2  Ld.  Baym. 
104Q. 

27.  Conneefiout. —  Backus  e.  Danforth,  10 
Conn.  297. 

Indiana. —  Luce  v.  Shofl,  70  Ind.  152. 

Iowa. — UcCartney  v.  Smalley,  11  Iowa  SS; 
Peddicord  P.  Whittam,  9  Iowa  471. 

UUgUtippi. —  Lamkin  v.  Nye,  43  Hiss.  Ml. 

A'eto  Bampthire. —  Fletcher  v.  Thompson, 
GS  N.  H.  306. 

Oregon.—  McMullan  v.  Abbott,  1  Oreg.  268. 

Pentuylvania—  Overton  p.  Tyler,  3  Pa.  St 
346,  45  Am.  Dec.  649. 

United  States. —  McLain  e.  Rutherford. 
Hempst.   (U.  S.)  47,  16  Fed.  Cas.  No.  8,8680. 

28.  Backus  v.  Danforth,  10  Conn.  StT; 
Luce  r.  Shoff,  70  Ind.  162;  McMollan  c. 
Abbott,  1  Oreg.  268. 

29.  Fletcher  v.  Thompson.  55  N.  H.  308; 
Overton  r.  Tyler,  3  Pa,  St  346,  45  Am.  Dee- 
645. 

30.  McCartney  v.  Smalley,  11  loira  85; 
Peddicord  r.  Whittam,  9  Iowa  471;  Lamkin 
V.  Nye,  43  Miss.  241. 

31.  Lamkin  r.  Nye,  43  Misa.  241;  Skid- 
more  V.  Little,  4  Tex.  301. 

32.  Lamkin  e.   Nye,  43  Miss.  241. 

33.  Skinner  «.  Collier,  4  How.  (Wat.) 
3B6;  Love  c.  Nelson,  Mart,  ft  Y.  (Tenn.)  237. 
Contra,  Fields  v.  Mellett,  10  N.  C.  466;  Jsr 
vis  !■.  McMain,  10  N.  C.   10. 

34.  CofBn  D.  Loring.  5  Allen  (Mass.)  ISI; 
Oridge  V.  Slierbone,  7  J^ur.  402,  12  L  J. 
Fxch.  313,  11  M.  ft  W.  374.  And  see  Hu- 
loon  t>.  Smith,  49  Wis.  200,  G  N.  W.  336. 

35.  Miller  v.  Biddle,  11  Jur.  N.  S.  980,  IS 
L.  T.  Rep.  N.  8.  334,  U  Wkly.  Sep.  HO- 
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(ti)  Dub-Bills.  Dne-bills  are  not  entitled  to  grace  nnlees  tbey  are  in  sncli 
form  OS  to  be  in  efiect  negotiable  promisBory  notes  payable  at  a  iixed  time  in  the 
fntore,"  in  which  case  thej  are."  A  dne-bill  payable  on  demand,  or  expresBing  no 
time  of  payment,  in  whicu  case  it  is  payable  on  demand,  is  not  entitled  to  grace." 

d.  Interest.  Where  a  note  or  an  instalment  of  a  note  bearing  interest 
becomes  dne  on  a  certain  fixed  day,  both  tlie  principal  and  the  interest  are  pay- 
able on  the  same  day,  days  of  grace  being  allowed  for  the  interest  as  well  as  the 
principal,  of  which  it  is  an  incident."  Bnt  a  mere  instalment  of  interest  falline 
dne  on  a  note  before  the  maturity  of  principal  is  not  entitled  to  grace,**  unless  it 
is  evidenced  by  a  negotiable  interest  coupon  note,  in  which  case  the  coupon  note 
is  entitled  to  grace  as  a  promissory  note," 

e.  Stipulation  Excludinff  Grace.  Although  the  law  merchant  allows  days  of 
£;race,  the  parties  may  stipulate  ^at  they  shul  not  be  allowed,  and  if  tlie  Instru- 
ment shows  such  an  intention  it  will  be  given  effect.^  In  some  states  the  statute 
in  terms  allows  grace  onlv  where  the  instrument  contains  no  provision  or  stiputar 
tion  to  the  contrary."  The  mere  fact  that  an  instrument  or  a  memorandum 
tliereon  states  that  it  is  due  or  pavable  on  a  certain  day  does  not  exclude  grace.** 

f.  Waiver  of  Qrace.  Even  where  there  is  no  stipulation  exclnding  days  of 
grace,  the  right  to  grace  may  be  waived  by  the  party  bound,  as  where  a  tender 
of  payment  is  made  on  the  day  of  maturity  without  grace  and  is  refused  on  other 
groniids.**  But  a  mere  waiver  of  demand,  protest,  and  notice  of  dishonor  is  not 
a  waiver  of  grace.** 

ft.  Pbbsohs  Who  Abb  entitled  to  Obacb.  The  right  to  days  of  grace  exists,  not 
only  in  favor  of  the  maker  of  a  promisBory  not©*'  and  the  accepter  of  a  bill  of 
excnange,**  but  also  in  favor  of  the  drawer  of  a  bill,**  and  of  the  iadorsera  of  a 
bill  or  note." 


ae.  McIaId  v.  Butherford,  Eemptt.  (U.  S.) 
47,  le  Fed.  Cas.  No.  6,6680. 

37.  Breiuser  v.  Wightmui,  7  WatU  ft  S. 
(Pa.)   264. 

38.  Luekey  r.  Pepper,  Uorr.  (Iowa)  490; 
Sackett  V.  Spencer,  29  Barb.  (N.  Y.)  180. 
And  KB  Mipra,  VII,  B,  4,  c,  (n). 

39.  Coffin  V.  Loring,  G  Allen  (Mass.)  IBS. 

40.  Uacloon  v.  Smith,  49  Wis.  200,  S 
N.  W.  336.  See  alao  North  America  Nat. 
Bank  e.  KirW,  108  Mau.  497;  CaUin  v.  Ly- 
man, 16  Vt.  44. 

41.  Bee  supra,  VII,  B,  4,  e,    (I),  note  21. 
4S.  Tbue  where  a  aoU  waa  made  payable 

"  on  the  first  day  of  May  next  fixed,"  it  waa 
lield  not  to  be  entitled  to  grace,  as  the  use 
of  the  word  "  fixed  "  showed  an  intention  to 
exclude  grace.  Dumford  c.  Patterson,  7  Hart. 
(La.)  460,  12  Am.  Dec.  614.  And  see  to  the 
same  effect  Doyle  c.  Birmingham  First  Nat 
Bank,  131  Ala.  294,  30  So.  880;  St«inau  c. 
Uood;,  100  Os.  136,  23  S.  E.  30:  Cinciimati 
Fifth  Nat.  Bank  c.  Woolsey,  21  Misc.  (N.  Y.) 
757,  48  N.  y.  Suppl.  148. 

43.  See  Perkins  v.  Franklin  Bank,  21 
Pick.  (Mass.)  483. 

44.  Where  a  note  payable  in  a  certain  time, 
with  interest  "  until  due,  and  no  interest  af- 
ter," bad  on  the  margin  a  memorandum  elat- 
ing that  it  was  "  due"  on  a  day  named,  which 
was  the  last  day  of  the  time  specified  for  pay- 
ment, it  was  held  that  this  was  not  an  ex- 

firess  stipulation  that  no  grace  should  be  sl- 
owed, within  the  meaning  of  a  statute  (Per- 
kins r.  Franklin  Bank,  21  Pick.  (Mass.)  483. 
See  also  Mechanics'  Bajik  v.  Merchants'  Bank, 


6  Mete.  (Mass.)  13),  and  where  a  bill  of  ex- 
change dated  March  4,  payable  sixty  days 
after  sight,  and  accepted  by  the  drawee  aa 
"  due  Zlst  May,"  without  any  date  of  accept, 
ance,  it  is  entitled  to  days  of  grace  and  does 
not  mature  until  May  24.  It  will  not  be 
presumed  that  the  words  "  due  Msy  21st " 
were  intended  to  include  the  days  of  grace, 
where  it  is  not  shown  th&t  the  acceptance  was 
sixty-three  days  before  that  date  (Betl  e. 
Chicago  First  Nat.  Bank,  116  U.  S.  373,  6 
S.  Ct.  106,  29  L.  ed.  409)  ;  but  where  a  bill 
payable  sixtj  days  after  sight  was  accepted 
under  the  date  of  September  12,  and  ae  pay- 
able November  14,  it  was  held  that  the  days 
of  grace  were  included  in  the  time  specified, 
and   that  November   14  was   the   peremptory 


His   Creditors,   6   Mart.   N.   S.    (La,)    36. 
See  also  Kenner  v.  Their  Creditors,   I  La. 
120). 
46.  Wyckoff  o.  Anthony,  90  N.  Y.  442. 

46.  Steinau  d.  Moody,  100  Ga.  136,  28  8.  E. 
30. 

47.  Pickard  V.  Valentine,  13  Me.  412; 
Hogan  c.  Cuyler,  B  Cow.  (N.  Y.)  203.  And 
see  supra,  VII,  B,  4,  c. 

48.  Cook  V.  Renick,  19  III.  608;  Brown  t>. 
Jones,  125  Ind.  375,  26  N.  £.  462,  21  Am.  St. 
Rep.  227 ;  McMurchey  v.  Robinson,  10  Ohio 
496;  Tassell  v.  Lewis,  1  Ld.  Raym.  743.  And 
see  supra,  VII,  B.  4,  b. 

49.  Pickard  v.  Valentine,  13  Me.  412. 
60.  Howe  V.  Bradley,  19  Me.  31;  Central 

Bank  t>.  Allen,  IS  Me.  41 ;  McDonald  v.  Smith, 
[TU.  B.  6] 
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S.  PRBSimpnoiis  as  to  Grace.  Dajs  of  grace  have  been  allowed  on  negotiable 
bills  and  notea  so  univereallj''  and  for  so  long  a  time  tli&t  the  existence  of  the 
custom  in  other  states  and  in  England  will  be  presnmed,  in  the  absence  of 
affirmative  proof  of  a  cnstom  or  statnte  to  the  contrar;."  For  the  same  reason  it 
will  be  presumed  in  the  absence  of  proof  to  the  contrary  that  the  nnmber  of  days 
is  three."  The  presumption  of  three  days  of  grace  has  also  been  extended  to  a 
bill  of  exchange  payable  in  France," 

7.  Eppbctt  op  Special  Costom  os  Dsaqe,  If  a  statute  expressly  allows  a  cer- 
t«ti  number  of  days  of  grace  on  commercial  paper,  the  rigtit  tliereto  cannot  be 
defeated  by  showing  a  loSil  custom  or  usage  to  the  contrary,  for  such  a  cnstom  or 
usage  would  be  void  as  contrary  to  law.^  But  where  the  right  to  grace  depends 
solely  upon  the  law  merchant,  which  is  itself  custom  or  nsage,  a  local  custom  or 
usage  not  to  allow  grace,  or  to  allow  a  greater  or  less  number  than  three  days,  if 
known  to  the  parties,  or  so  general  and  well  established  that  knowledge  will  be  pre- 
samed,  may  be  shown  and  will  control ; "  and  a  local  custom  or  usaze  may  entitle  a 
party  to  days  of  grace  on  paper  which  is  not  entitled  to  g^ce  by  the  law  merchant" 

8.  Effect  op  Days  of  Grace  —  a.  In  General.  Where  days  of  grace  are 
allowed  on  an  instrument,  the  allowance  is  now  a  matter  of  right  and  not  as  for- 
merly a  matter  of  grace.  The  allowance  Qoters  into  and  forms  a  part  of  tlie  con- 
tract, and  the  instrument  does  not  become  due  in  fact  or  in  law  until  the  last  day 
of  grace." 

b.  Presentment,  Protest,  and  Notice.  Since  paper  does  not  mature  until  the 
last  day  of  grace,  it  must,  to  diarge  the  drawer  or  indoraers,  be  presented  for 
payment  on  that  day  and  not  before  or  after,*  unless  the  rule  is  changed  by  a 


14  Me.  09;  Pickard  i>.  ValentJM,  13  Me.  412; 
Brown  c.  Hairaden,  4  T.  R.  148. 

SI.  Wood  o.  Carl,  4  Mete.  (Mau.)  203; 
Reed  v.  Wilson,  41  N.  J.  L.  29;  Truk  o. 
Martin,  1  E.  D.  Smith  (N.  Y.)  605;  Cook  <e. 
Darling,  2  R.  I.  38S. 

B2.  Truk  c.  Martin,  1  E.  D,  Smith  (N.  Y.) 
506.  8e«  also  Wood  v.  Corl,  4  Mete.  (Maw.) 
203;  Reed  r.  Wilson,  41  N.  J.  L.  28. 

63.  Dollfua  t>.  FroMh,  1  Den.  (N.  Y.)  367. 

64.  Thus  where  a  statute  provides  that 
dajB  o(  grace  shall  be  allowed  on  all  protniB- 
■orj  notea  payable  at  a  future  day  certain, 
a  usage  of  banks  that  bank  post  notes  pay- 
able at  a  future  day  certain  are  not  entitled 
to  grace  is  void.  Mechanics'  Bank  v.  Mer- 
chants' Bank,  6  Mete.  (Mass.)  13;  Staples 
t>.  Franklin  Bank,  1  Mete.  (Mass.)  43,  35 
Am.  Dec.  345;  Perkins  v.  Franklin  Bank,  21 
Pick,  (Mass.)  483.  Compare,  however.  Had- 
dock V.  Citizens'  Nat  Bank,  53  Iowa  542,  5 
N.  W.  766. 

B5.  Xenluofcy.— Qoddin  e.  Shipley,  7  B.  Mon. 
(Ky.)  57S. 

Majyland. —  Bank  of  Columbia  c.  Fitzhugh, 
I  Harr.  k  G.  (Md.)  239;  Raborg  v.  Columbia 
Bank,  1  Earr.  t  O.  (Md.)  231;  Columbia 
Bank  t>.  Magruder,  6  Harr.  &  J.  (Ud.j  172, 
14  Am-  Dec.  271;  Jackson  c.  Union  Bank,  6 
Harr.  &  J.   (Md.)   148. 

A'eto  rorfc,— Trask  c.  Martin,  1  E.  D.  Smith 
(N.  Y.)  605;  Osborne  e.  Smith,  14  Conn.  308, 
note  (an  otherwise  unreported  New  York 
ease).  Compare  Woodruff  v.  Merchants'  Bank, 
25  Wend.    (N.  Y.)   673. 

Virginia. —  Jackson  e.  Henderson,  3  Leigh 
(Va.)   188. 

United  State*. —  Cookendorfer  v.  Preston,  4 
[VU.  B,  6] 


How.  (U.  S.)  317,  II  L.  ed.  992;  Washington 
Bank  p.  Triplett,  1  Pet  (U.  8.)  25,  7  L.  ed. 
37;  Mills  v.  U.  8.  Bank,  11  Wheat  (U.  6.) 
431,  6  L.  ed.  612;  Runer  v.  Columbia  Bank, 
9  Wheat  (U.  8.)  681,  6  L.  ed.  106;  Hill  e. 
Norvell,  3  McLean  (U.  S.)  5S3,  12  Fed.  Cat. 
No.  6,497. 

Proof  of  Gustam. —  The  special  cnstoni, 
however,  must  be  clearly  proved, 
enough  to  show  three  or  four  im 
two  years,  all  of  which  were  confined  to  a 
particular  bonk.  Adams  v.  Otterbaek,  15 
How.  (U.  S.)  63fi,  14  L.  ed.  805. 

66.  Trask  v.  Martin,  1  E.  D.  Smith  (N.  T.) 
605. 

S7.  In  Blacker  o.  Ryan,  65  Mo.  App.  230, 
241  ioiting  1  Daniel  Heg.  Instr.  1  614]  it  wu 
said :  "  Formerly,  '  days  of  grace '  were  days 
extended  to  the  drawee  of  a  bill  or  payor  of 
a  note,  in  the  way  of  a  favor  from  the  holder; 
they  were  gratuitous  merely,  dependent  m 
the  pleasure  of  the  holder  of  the  bill  or  note 
and  could  not  be  claimed  by  the  drawM  or 
payor  as  a  matter  of  right.  By  custom,  how- 
ever, they  became  universally  recognind; 
and  though  still  termed  '  days  of  grace,'  they 
are  now  considered  wherever  the  law  mer- 
chant prevails  as  entering  into  the  cowtilu- 
tion  of  every  bill  of  e^ichange  and  negotiable 
note,  both  in  England  and  the  United  States, 
and  form  so  completely  a  part  of  it  that  the 
instrument  is  not  due  in  fact  or  in  law  until 
the  last  day  of  grace."  See  also  Cook  t. 
Renick,  19  III.  698;  State  Bank  c.  Smith,  7 
N.  C.  70;  Washington  Bank  v.  Tripktt  1  Pet 
(U.  S.)  25,  7  L.  ed.  37. 

66.  Alabama. —  Don^n  c.  Wood,  49  Als- 
242,  20  Am.  Rep.  27S;  Hut  v.  Smith,  15  Als. 
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valid  onstom  in  the  particnkr  place."  The  last  daj  of  grace  is  also  ihe  day  of 
oatarit;  for  the  purpose  of  determining  the  time  for  protest  and  for  givtng- 
notice  of  dishonor." 

fl.  Aoiffoal  of  CaoM  of  Action.  From  the  fact  that  a  bill  or  note  does  not 
become  payable  uutit  the  last  day  of  ertLca,  it  also  follows  that  an  action  on  the 
first  or  second  day  of  grace,  or,  according  to  the  weight  of  autliority,  even  on  the 
third  day  of  grace,  is  premature,  for  the  party  is  entitled  to  the  whole  of  the  third 
day  of  grace  in  which  to  pay."     The  statute  of  limitations  therefore  does  not 


g07,  50  Am.  Dec.  161;  Brown  e.  Turner,  11 
Ala.  752;  Crenshaw  e.  McKiernan,  Minor 
(Al>.)  £95. 

IrkaMoa. —  C»ig  v.  Price,  23  Ark.  633. 

California. —  HcFarland  v.  Pico,  8  Cal.  626, 

CiMftetictit. —  Norton  c.  Lewis,  S  Coon. 
478. 

Iniiami. —  Brown  r.  Jones,  12S  Ind.  375,  26 
S.  £.452,  21  Am.  St.  Rep.  227;  Piatt  P. 
Eada,  1  BUckf.  (Ind.)  81. 

lova.—  Edgar  v.  Qreer,  8  Iowa  364,  74  Am. 
Dec  316. 

Kmtu^. — Stradar  c.  Bat«heIor,  8  B.  Hon. 
(Ky.)  168. 

jrarybMi).— Sbeppard  t>.  8pat«s,  4  Md.  400. 

Ua*»aBhuaetu. —  Jones  v.  Fales,  4  Mass. 
245. 

MiitiMtppi. —  Harrison  v.  Crowder,  6  Sm. 
k  M.  (HiM.)  464,  4S  Am.  Dec.  290. 

New  aaffifwfttre.— Leavitt  v.  Bimtn,  3  N.  H. 
U. 

Stv)  York. —  QrUBn  v.  Ooff,  12  Jolins. 
(N.  Y.)  «3. 

OiUo.— McHurctte7  v.  Robinson,  10  Ohio 
496. 

Praiuylmnta. —  Coleman  V.  Carpenter,  D 
Pl  St.  17S,  49  Am.  Dec.  SB2. 

Rhode  Inland.— Coot  v.  Darling,   2  B.   I. 

ass. 

Bovth  Carolina. —  WaTtenburgli  c.  Lorel,  1 
Nott  A  M.   (S.  C]   83. 

Tenneuee. — Broddie  e.  Searty,  Peck  (Tenn.) 
183. 

Vermont. —  Ripkr  o.  Qreenleaf,  2  Vt.  120. 

Onited  Stotet.-^  Washington  Bank  e.  Trip- 
let, 1  Pet.  (U.  S.)  25,  T  L.  ed.  37;  Linden- 
beiger  v.  Beall,  6  Wheat.  {U..B.1  104,  S 
L,  ed.  216;  Busaard  c.  Levering,  6  Wheat. 
(U.  S.)  102,  6  L.  ed.  216;  Hill  v.  Norvell,  3 
UcLean  (U.  8.)  583,  12  Fed.  Gas.  No.  6,467. 

England. —  WiSen  v.  Roberta,  1  Esp.  261, 
B  Rev.  Rep.  737. 

fi9.  Waahiogton  Bank  v.  Triplett,  1  Pet. 
(U.  S.)  2fi,  7  L.  ed.-37.    And  aee  «upra,  VU, 


HcKiernan, 


',  7. 

60.  Alabama. —  Crenshaw 
Uinor  (Ala.)  S95. 

Indiana. —  Brown  c.  Jones,  125  lad.  375,  25 
N.  E.  462,  21  Am.  St.  Rep.  227. 

LouMana. — Dubuvs  t>.  Fanner,  22  La.  Ann. 
478. 

IfaiM.— King  v.  Crowell,  61  Me.  244,  14 
Am.  Rep.  660. 

IfaaMwkMetfa.— Pierce  e.  Gate,  12  Cush. 
(Mass.)  160,  69  Am.  Dec.  176;  Boaton  Bank 
r.  Hodges,  6  Pi<^.  (Mass.)  420;  Blanchard  V. 
Hilliard,  II  Mass.  6G. 

New  HamfXire. —  Dennie  v.  Walkar,  7 
N.  H.  199. 


Kew  York. — Corp  r.  McComb,  1  Johns.  Cas. 
(N.  Y.)  328. 

Penntgloaina. — Coleman  v.  Carpenter,  9  Fa^ 
St.  178,  49  Am.  Dec.  652. 

Weat  Virginia. —  Thomburg  v.  Emmons,  23' 
W.  Va.  825. 

United  Statet. —  Bell  v.  Chicago  First  Nat- 
Bank,  116  U.  S.  373,  6  S.  Ct.  105,  20  L.  ed. 
409. 

England.—  Leftley  v.  Mills,  4  T.  R.  170. 

61.  California. —  Bell  v.  Saekett,  38  CaL 
407;  Wilcombe  v.  Dodge,  3  Cal.  260,  68  Am. 
Dec  411. 

/liifioM.— Roberta  v.  Corby,  86  111.  182; 
Collina  V.  Montemy,  3  111.  App.  182;  McCoy  0. 
Bahcock,  1  III.  App.  414. 

Indiana. —  Benson  e,  Adams,  69  Ind.  353, 
35  Am.  Rep.  220. 

loioa. —  Seatou  v.  Hlnneman,  60  Iowa  396;. 
Hudson  t>.  Matthews,  Morr.  (Iowa)   94. 

Kannu. —  Farmera'  Nat.  Bank  c.  Salina:. 
Paper  Mfg.  Co.,  58  Ran.  2D7,  48  Pae.  863. 

Michigan. —  Wiesinger  e.  Benton  Harbor- 
First  Nat.  Bank,  106  M'ch.  261,  64  N.  W.. 
69. 

MiMiMippi. —  Wiggle  v.  Thomaion,  II  Bm.. 
AM.  (Miss.)  462. 

MiMouri. —  McCoy  r;  Fanner,  65  Mo.  244;. 
Turk  V.  Stahl,  63  Mo.  437. 

NebTaaka.—  HATtma  v.  Hall,  68  Nehr.  417,. 
78  N.  W.  716. 

Ifva  Jertoy. —  Sutcliffe  V.  Hiunphreya,  68: 
N.  J.  U  42,  32  Atl.  706. 

Seie  York.—  Oothout  v.  Ballard,  41  Barb. 
(N.  Y.)  33;  Smith  v.  Aylcsworth,  40  Barb. 
(N.  T.)  104;  Osbora  e.  Moncure,  3  Wend. 
(N.T.)  170;  HoganP.Cuyler,8  Cow.  (N.  Y.j 
203. 

OAto.— Lewis  e.  Moon,  1  Ohio  Cir.  Ct.  211. 

Pennaylvania. —  Thomas  v.  Shoemaker,  6' 
Watta  &  S.  (f^)  179;  Reran  «.  Eldridge,  2 
Miks  (Pa.)  363. 

Tennetaee. —  Love  v.  Nelson,  Mart,  k,  Y. 
(Tenn.)  237. 

Teaaa. —  Hamilton  Qin,  etc..  Co.  P.  Sinker, 
74  Tei.  51,  11  S.  W.  1066;  Watkios  v.  Willis^ 
68  Tex.  621;  Cox  o.  Reinhardt,  41  Tei.  661; 
Moore  v.  Hollaman,  26  Tex.  Suppl.  81 ;  Mc- 
Dowell V.  Nicholson,  2  Tex.  App.  Civ.  Cos. 
E  268. 

"Waaliington. — Joergenson  «.  Joergcnson,  28. 
Wash.  477,  68  Pac.  613. 

England. —  Kennedy  f.  Thomas,  [1864]  2' 
Q.  B.  759,  63  L.  J.  Q.  B.  761,  71  L  T.  Rep. 
N.  B.  144,  6  HeporU  564,  42  Wklj.  Rep.  641 ; 
Feigussou  <o.  Douglas,  6  Bro.  P.  C.  276,  2  Eng. 
Reprint  1078;  Qaakin  t>.  Davis,  2  F.  A  F. 
204;  Brown  r.  Harraden,  4  T.  R.  148. 

Canada. —  Dnpuia  v.  Hudon,  12  Quebee  8» 
[VII.  B,  8,  e] 
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bogin  to  run  nntil  expiration  of  the  last  daj  o£  grace."    This  is  trnc,  \>y  thi 
weight  of  authority,  even  thoagh  tho  paper  is  pajahle  at  a  bank.** 

d.  Confession  of  Judgment.  Under  a  power  of  attorney  in  a  note  to  enter  an 
appearance  and  confess  judgment  on  its  maturity,  entry  of  an  appearance  and 
confession  of  judgment  before  the  expiration  of  Uie  last  day  of  grace  confers  no 
jurisdiction,  and  the  jndgment  is  a  nullity." 

e.  Transfer  Before  Maturity.  The  last  day  of  grace  is  also  the  time  of 
maturity  of  a  bill  or  note  for  the  purposes  of  transfer.  One  therefore  who  par- 
ohaaes  and  takes  a  transfer  of  negotiable  paper  on  the  first  or  second  day  of 
grace,  or,  by  the  weight  of  authority,  at  any  time  on  the  third  day  of  grace,  is 
entitled  to  claim  the  rights  of  a  purcnaser  before  maturity." 

f.  Interest  "From  Maturity."  It  has  been  held  tliat  where  a  note  is  payable 
with  interest  "frommaturitv,"  interest  begins  from  the  time  of  payment  spedtied 
and  not  from  the  end  of  the  days  of  grace,  and  that  the  holder  is  entitled  to 
interest  for  the  days  of  grace.** 

9.  CoHPUTAnoN  OF  DAYS  OP  GRACE  —  a.  In  Absenee  of  Statute.  In  com- 
puting days  of  grace  the  day  upon  which  the  paper  becomes  nominally  due  and 
Sayable  is  not  to  be  counted.  The  following'  day  is  the  first  day  of  grace." 
Ordinarily  three  days  of  grace  are  allowed,  but  if  the  third  day  faOs  on  bund&y 
or  a  legal  holiday  only  two  davs  are  allowed,  unless  it  is  otherwise  provided  by 
statute,  the  last  day  of  grace  in  such  case  being  Saturday  or  the  day  preceding 


403. 

And  see  supra,  VII,  A,  3,  f,  {IV],  (B). 

Dediioii*  to  the  contiai?. —  Some  courts, 
however,  have  held  that  an  action  nrnj  be 
brought  on  the  laat  day  of  grace  after  a  de- 
mand and  refusal  to  pay,  although  not  with- 
out Buch  demand  and  refusal. 

Arkanaat. — Eeiie  v.  Bumpass,  40  Ark.  S4G; 
Holland  V.  Clark,  32  Ark.  697. 

Maine. —  Vandeaande  c.  Chapman,  48  Ue. 
262 ;  Vea^ie  Bank  v.  Winn,  40  Me.  62 ;  Qreeley 
V.  Thurston,  4  Me,  479,  16  Am.  Deo.  285. 

Ma4»aehutett».—  Kites  c.  Tower,  102  Mass. 
65,  3  Am.  Rep.  439;  Gordon  v.  Parmelee,  IB 
Gray  (MaM.)  413;  SUples  v.  Franklin  Bank, 
1  Mete.  (Masi.)  43,  3fi  Am.  Dec.  345;  Shed  c. 
Brett,  1  Pick.  (Mass.)  401,  II  Am.  Dee.  209. 
But  see  Butler  e.  Kimball,  6  Mete.  (Mass.) 
S4. 

Jfaw  Bampahire. —  Manchester  Bank  e.  Fel- 
lows, 28  N.  H.  302. 

Bouth  Carolina. —  McKenxie  v.  Durant,  9 
Bich.  (S.  C.)  61;  WilBon  v.  Willintan,  1  Nott 
AM.  ( S.  C. )  440 ;  Fuman  v.  Harnian,  2  Mo- 
Cord  (S.  C.)  436  (holding  that  when  the  third 
day  of  grace  falls  on  Sunday,  a  suit  on  a 
note  may  be  commenced  on  the  second  day  of 
grace  after  demand) . 

Tenneuee. —  Coleman  v.  Ewlng,  4  Humphr. 


(Ten 


Canada. —  Ontario  Bank  v.  Foster,  6  Mon- 
treal Leg.  N.  308;  Sinclair  v.  Robson,  16 
U.  0.  Q.  B.  211,  Contra,  Demera  t>.  Rousseau, 
1  Quebec  Super.  Ct.  440. 

And  see  mpra,  VII,  A,  3,  f,  (tt),  (b). 

02.  See  the  cases  in  the  note  preceding. 

63.  Benson  «.  Adams,  69  Ind.  363,  35  Am. 
Rep,  220;  Farmers'  Nat,  Bank  v.  Salina  Paper 
Ufg,  Co.,  S8  Kan.  207,  48  Pac.  863;  Oothout 
[VII.  B,  8,  e] 


V.  BalUrd,  41  Barb.  (N.  Y.)  33;  Smilh  v. 
Aylesworth,  40  Barb.   (N.  Y.)   104. 

64.  Bannon  e.  People,  1  III.  App.  496. 

66.  Connecticut. —  New  Haven  S*v.  Baak 
V.  Bates,  8  Conn.  SOS. 

Qeorgia. —  Hang  v.  Riley,  101  Qa.  37!,  9 
B.  E.  44,  40  L.  R.  A.  244. 

JHinoi*.— Walter  c.  Kirk,  14  HI.  55. 

lovia. —  Goodpaster  v.  Voria,  3  Iowa  3S4, 
74  Am.  Dec.  313. 

Kansas. —  Fox  v.  Kansas  City  Bank,  30 
Kan.  441,  1  Pac.  789. 

Loaiaiana. —  Eolton  V.  Hubbard,  49  I^ 
Ann.  716,  22  So.  338. 

Veta  Hampihire. —  Croeby  e.  Grant,  M 
N.  H.  273. 

A'eio  Forfc. —  Continental  Nal.  Bank  *. 
Townsend,  87  N.  Y,  8;  Evertson  f.  Newport 
Nat.  Bank,  66  N.  Y.  14,  23  Am.  Rep.  9;  He^ 
man  v.  Bencke,  S  N,  Y.  St.  346. 

Penntslvania. —  Dillworth  u.  Ackley,  1 
Walk.   (Pa.)   180,  31  Leg.  Int.   (Pa.)   373. 

Te«u.— First  Nat.  Bank  v.  Beck,  2  Tex. 
App.  Civ.  Cas.  I  832. 

Contra,  Pine  v.  Smith,  II  Gray  (Ma«».| 
38. 

Compare  anpra,  VIZ,  A,' 3,  f,  (iv),  iBl, 

Althonth  a  atattlte  authorizes  a  full  de- 
fense to  a  bill  or  note  indorsed  "  after  tb« 
day  on  which  it  is  made  payable."  yet  irben 
another  statute  provides  that  bills  and  notca 
aball  have  three  days'  grtce,  the  ordinsiT 
role  of  the  law  merchant  prevails,  that  a  bill 
or  note  transferred  before  the  end  of  the  dap 
of  |;race  is  transferred  before  maturity,  Fck 
V.  Kansas  City  Bank,  30  Ktm.  441,  I  Fac 

66.  Letchford  t>.  Stams,  16  La.  Ann.  ISE: 
Weems  e.  Ventress,  14  La.  Ann.  267. 

67.  Bell  r.  Sackett,  38  Cal.  407;  Serrell  •■ 
Rothatein,  49  N.  J.  Eq.  386,  24  Atl.  369. 
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the  holiday."  If  the  nonuDal  day  of  maturity  fftlls  on  Sunday  or  on  a  legal  holi- 
day the  paper  is  nevertheleM  entitled  to  three  days  of  grace,  and  three  only, 
beginning  with  the  day  following.** 

b.  Under  Statutes.  In  some  jurisdictions,  by  express  statutory  provision, 
where  paper  falls  due  on  Sunday  or  a  legal  holiday,  whether  it  is  entitlM  to  grace 
or  not,  the  following  4ay  is  the  day  of  maturity,^  while  under  other  statntee  the 
preceding  day  is  the  day  of  maturity." 


Vm.   EXTBNSION,  MODIFICATION,  AND  LACHBS. 
A.  Ezteiuion  and  Renewal— I.  In  Qbkbral.     The  time  of  payment  of  a 
bill  or  note  may  be  extended  by  taking  a  new  bill  or  note,  when  it  becomes  due, 


68.  Alabama. —  Woolejt  v.  Ctementa,  U 
Ala.  220;  Sanders  D.  Ochiltree,  5  Fort  (Ala.) 
73,  30  Am.  Dec.  651. 

Conneoticul. —  Kilgore  c-  Bulkle;,  14  Conn. 
362;  Shepard  C.  Hall,  1  Conn.  329.  Bee  aUo 
Barlow  v.  Or^ory,  31  Conn.  261. 

Kmtwik^.—  Offut  0.  Stout,  4  J.  J.  MaiBh. 
<K]r.)   33Z. 

JfatM. —  Homes  t>.  Smith,  20  Me.  264. 

Jrorylamt.—  Sheppard  c.  Spates,  4  Md.  400. 

VaMOoAuselts. —  Staples  V.  Franklin  Bank, 
1  Mete.  {Mass.)  43,  47,  35  Am.  Dec.  34fi; 
Barker  ff.  Parker,  0  Pick.  (Mass.)  80;  Cit; 
Bank  f.  Cutter,  3  Pick.  (Mass.)  414i  Far- 
uam  o.  Fowle,  12  Mass.  B9,  7  Am.  Dee.  35. 

Jfinnerota. —  Roberts  v.  Wold,  01  Minn. 
291,  63  N.  W.  739. 

ilififippi. —  Barlow  v.  Planters'  Bank,  7 
How.  (Miss.)  129;  Fleming  t>.  Fulton,  e  How. 
(Miss.)  473. 

MiMOttri. —  Kuntz  v.  Tempel,  48  Mo.  71. 

Nebratka. —  Capital  Nat.  Bank  c.  Ameri- 
can Exch.  Nat  Bank,  61  Nebr.  707,  71  N.  W. 
743. 

Smo  Jertey.—  Reed  c.  Wilson,  41  N.  J.  L. 
29;  FerrU  v.  Saxton,  4  N.  J.  L.  1. 

New  Forfc."  Sheldon  c.  Benham,  4  Hill 
(N.  Y.)  1Z8,  40  Am.  Dec  271;  Ransom  «. 
Mack,  2  Hill  (N.  T.)  587,  38  Am.  Dec.  002; 
Mechanics',  etc.,  Bank  v.  Gibson,  7  Wend. 
(N.  ¥.)  460;  Ontario  Bank  V.  Petrie,  3 
Wend.  (N.  Y.)  456;  Johnson  o.  Haight,  13 
Johns.  (N.  Y.)  470;  OriflSn  V.  Goff,  12 
Johns.  (N.  Y.)  423;  Jackson  v.  Richards.  2 
Cai.  (N.  Y.)  343;  Lewia  v.  Burr,  2  Cai.  Gas. 
(N.  Y.)  105;  Osborne  v.  Smith,  14  Conn. 
366     (an    otherwise    unreported    New    York 

TenncMee, —  Colms  V.  State  Bank,  4  Baxt. 
(Tenn.)  422. 

United  State*. —  Adams  v.  Otterback,  16 
How.  (U.  8.)  639,  14  L.  ed.  806;  Bussard  v. 
Levering,  6  Wheat.  (U.  S.)  102,  5  L.  ed.  216; 
Mandeville  v.  Rumuejr,  3  Cranch  C.  C.  (U.  S.) 
424,  16  Fed.  Cas.  No.  9,016;  McElro;  t>.  Eog- 
lish,  2  Cranch  C.  C.  (U.  S.)  528,  16  Fed.  Cas. 
No.  8,782;  Irwin  v.  Brown,  2  Cranch  C.  C. 
(U.  S.)  314,  13  Fed.  Cas.  No.  7,080. 

England. —  Tassel)  c.  Lewis,  I  Ld.  Ra^. 
743;  Morris  v.  Richards,  46  J.  P.  37,  46  L.  T. 
Rep.  N.  S.  210;  Banner  o.  Russell,  1  Bing.  23, 
7  Mooiw  C.  P.  287,  8  E.  C.  L.  383. 

SUtnte  of  UadUtions.— It  has  been  held 
tbat  wheo  the  last  day  of  grace  falls  on  Sun- 


day, BO  that  a  note  becomes  due  and  payable 
on  Saturday,  the  statute  of  limitations  runs 
from  the  latter  day.  Morris  c.  Richards,  46 
L.  T.  Rep.  N.  S,  210, 

Holiday  created  after  exeentian  of  note. — 
Where  a  statute  creating  a  legal  holiday  is  en- 
acted after  the  execution  of  a  note,  the  last 
day  of  grace  for  the  payment  of  which  falls 
on  the  holiday  so  created,  the  note  is  subject 
to  the  rule  established  t^  the  law  merchant 
or  by  a  statute  that  where  the  last  day  of 
grace  falls  on  a  holiday  paper  shall  be  pay- 
able on  the  next  secular  day  preceding.  To 
so  hold  does  not  violate  the  constitutional 
prohibition  of  laws  impairing  the  obligation 
of  contracts.  Barlow  t>.  Gregory,  31  Conn. 
261. 

ee.  Wooley  e.  Clements,  II  Ala.  220. 

70.  See  Brennan  c.  Vogt,  97  Ala.  647,  II 
6o.  8B3.  But  the  rule  t£at  where  the  tost 
day  of  grace  on  a  bill  or  note  falls  on  Sun- 
day it  matures  on  the  preceding  day  is  not 
abrogated  t^  the  Nebraska  statute  (Nebr. 
Gen.  Stat  c.  32,  |  8),  which  specifles  certain 
days  as  legal  holidays,  and  declares  that  they 
shall  be  treated  as  Sunday  for  the  purposes 
of  presentment  of  commercial  paper,  and  of 
protest,  notice,  etc.,  and  that  when  any  of 
such  days  shall  occur  on  Monday  a  bill  or 
note  which  but  for  the  act  would  fall  due  on 
such  Uonday  shall  become  due  on  the  day 
thereafter.  Capital  Nat.  Bank  v.  American 
Exch.  Nat  Bank,  61  Nebr.  707,  71  N.  W.  743 
Ifiwrruling  Hastings  First  Nat.  Bank  e.  Me- 
AUister,  33  Nebr.  046,  60  N.  W.   1040]. 

71.  Bartlett  v.  Leathers,  84  Me.  241,  24 
Atl.  842. 

Statutes  conitnied.T-A  statute  providing 
that  paper  falling  due  on  Sunday  or  a  legal 
holiday  shall  be  payable  on  the  preceding  day 
has  reference,  when  days  of  grace  are  allowed 
on  the  paper,  not  merely  to  the  nominal  day 
of  maturity,  but  to  the  last  day  of  grace 
falling  on  Sunday  or  a  holiday,  and  where 
paper  is  nominally  due  on  Sunday,  but  with 
days  of  grace  on  Wednesday,  it  is  due,  under 
such  a  statute,  on  Wednesday  and  not  on 
Tuesday.  Bartlett  v.  Leathers,  84  Me.  241,  24 
Att.  842.  And  where  a  statute  makes  paper 
due  on  Sunday  or  a  holiday  payable  on  the 
following  day,  a  note  nominally  due  on  Sun- 
day but  entitled  to  grace  becomes  due  on 
Wednesday  and  not  on  Thursday.  Roberts  ». 
Wold,  61  Minn.  291,  63  N.  W.  739,  construing 
[VIII.  A,  1] 
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payable  at  a  later  day,"  or  siniply  by  ent«riDg  into  a  valid  contract  based  upon  a 
Bumcient  coneideration  uot  to  require  payment  for  a  certain  time,^  and  a  note 
oiay  by  its  own  terms  provide  for  its  renewal  or  extenaion.'*  Wnen  a  note  i» 
giren,  or  afterward  if  tiiere  ia  a  consideration,  the  parties  niay  agree  that  the 
maker  shall  have  the  privilege  of  renewing  the  note  at  maturity™  If  there  is  an 
agreement  for  renewal  at  tlie  holder's  option  the  exercise  of  tlie  option  must  be 
proved  by  one  who  alleges  an  extension  thereby,"  and  he  must  show  perfornumce 
of  all  conditions."  Some  courts  have  held  that  an  agreement  to  renew  cannot  be 
set  up  to  defeat  an  action  on  a  note  if  there  liaa  been  no  renewal.™ 

2.  Effect  of  Extension  or  Renewal  as  Between  Parties  —  a.  Aeenial  of 
Cause  of  Action.  ^Renewal  of  a  bill  or  note  or  extension  of  the  time  of  payment 
by  a  valid  agreement  between  the  maker  or  accepter  and  the  holder  postpones  the 


a  Dakota  statute.  See  alao  Morris  e.  Bailey, 
10  S.  D.  607,  74  N.  W.  443. 

78.  Ofttee  o.  Uoion  Book,  IS  Heiak.(Teim.) 
326.  ! 

What  Goutitntea  renewal  tee  infra,  Vm, 
A,  4. 

73.  Contracts  extending  time  of  payment 
Bee  tn/ro,  VIII,  A,  *. 

A  GOTenant  by  tlie  holder  of  a  note  that  no 
action  shall  be  taken  \sj  him  thereon,  and 
that  be  shall  not  be  at  liberty  to  prosecute 
It  until  the  maker  thereof  ihall  make  de- 
fault in  a  certain  payment,  which  by  the 
terms  of  the  agreement  containing  the  cove- 
nant is  made  payable  on  a  day  subsequent 
and  fixed,  is  a  covenant  to  extend  the  pay- 
ment of  the  note'  until  that  day.  Stein  e. 
Steindler,  1  Misc.  (N.  Y.)  414,  20  N.  Y. 
Suppl.  839,  49  N.  Y.  St.  4E0. 

74.  Kleinsorge  V.  Kleineorge,  133  Cal.  412, 
65  Pac.  B7S,  where  a  secured  note  provided: 
"  If  this  note  is  not  paid  at  maturity,  it  is 
hereby  renewed  from  year  to  year,  at  the 
option  of  the  holder,  until  paid;  and  during 
such  year  the  maker  shall  not  have  the  right 
to  pay  the  same." 

7B.  Cooper  t>.  Indian  Territory  Bank,  4 
Okta.  632,  46  Pac.  475)  Citizens'  Nat.  Bank 
e.  Piollet,  126  Pa.  St.  1»4,  IT  Atl.  603,  12 
Am.  St.  Rep.  B60,  4  L.  R.  A.  190;  Solenber- 
ger  c.  Qilbert,  86  Va.  778,  11  8.  E.  789;  El- 
more e.  Hoffman,  6  Wis.  68. 

A  collateral  writing  whereby  the  payee 
agreed  to  let  the  note  run  until  the  happen- 
ing of  a  certain  contingency  is  admissible  to 
defeat  a  premature  action,  as  it  ia  part  of  the 
original  contract.  Elmore  v.  Hoffman,  6 
Wis.  03. 

That  an  oral  contempotaneons  pomise  to 
renew  a  note  cannot  be  shown  see  infra,  XIV, 
E  [8  Ore.]. 

7a  California  State  Bank  v.  Webber,  110 
Cal.  698,  42  Pac.  1066.  And  see  Upper  Can- 
ada Bank  v.  Jonea,  1  Ont.  Pr.  185;  Harper 
c.  Paterson,  14  U.  C.  C.  P.  538. 

Time  of  exercising  option. —  Where  there 
Is  an  agreement  to  renew  on  request  of  the 
debtor,  the  request  is  in  time  if  made  before 
the  note  matures,  suit  not  having  been 
brought  thereon.  Hart  v.  Pennsylvania  Ger- 
micide Co.,  19  Phila.  (Pa.)  426,  44  Leg.  Int. 
(Pa.)   90. 

77.  Conditions, —  Where  the  maker  of  a 
note  before  its  maturity  depoaite  with  the 
[VIII,  A.  1] 


bolder  the  note  of  a  third  person  as  collat- 
eral, and  it  is  agreed  that  his  note,  when  it 
matures,  will  be  renewed,  in  the  absence  of  s 
stipulation  as  to  time  of  payment  of  the  re- 
newal note,  defendant  must  prove  the  tinu 
fixed  and  must  tender  the  renewal  note,  al- 
though the  holder  has  previously  declared  be 
will  not  receive  it.  Olapion  o.  Montamat,  19 
La.  Ann.  768. 

Giving  notice. —  Under  the  provision  of  s 
note  that  at  its  maturity  the  maker  shonld 
have  the  privilege  of  extending  the  time  of 
its  payment  by  giving  the  holder  written  no- 
tice of  his  intention,  the  giving  of  the  notice 
at  that  time  is  essential  to  the  right  of  ex- 
tension.   Houston  0.  Newsome,  82  Tex.  7S,  IT 


newing  the  same  at  its  maturity,  he  is  obliged, 
if  he  wishes  to  avail  himself  of  the  privi- 
l^e,  to  tender  a  renewal  note  at  the  date  of 
maturity.  A  tender  three  weeks  after  the 
maturity  of  the  previous  note  is  too  late  to 
entitle  him  to  avail  himself  of  the  right  of 
renewal.  White  c.  Sabiston,  12  Quebec  Super. 
Ct.  34S. 

Payment  of  interest. — A  promiasory  note, 
payable  in  one  year,  with  interest  at  four 
per  cent  a  monUi,  containing  the  foUowins 
words  after  the  signature:  With  privilege 
of  two  years  by  paying  interest  annually  at 
four  per  cent,  per  month,"  is  for  one  year, 
with  the  right  in  the  maker,  in  case  be  pap 
interest  at  the  end  of  the  first  year,  to  re- 
tain the  money  for  the  second  year,  sad  if 
he  fails  so  to  do,  the  note  becomes  due  at  the 
end  of  the  first  year.  Chapin  v.  Murphy,  S 
Minn.  474.  But  where  the  holder  of  a  note. 
by  a  written  instrument,  agreed  that  the 
note  should  be  renewed  for  a  certain  lenglli 
of  time  if  tne  maker  should  need  that  tine 
in  which  to  pay  it,  and  the  instrument  al» 
stipulated  that  the  interest  was  to  be  pud  I? 
the  maker  at  every  renewal,  it  was  held  thst 
the  agreement  to  renew  was  not  condiliwed 
on  the  payment  of  the  interest  by  the  maker. 
SoJenberger  p.  Gilbert,  86  Va.  778,  11  S.  E 
7S9. 

78.  Bond  v.  Worley,  28  Mo.  2fi3;  Flenry  C. 
Koget,  G  SsDdf.  (N.  Y.)  846;  Wd*  t.  Spicer. 
13  Q.  B.  886,  7  D.  4  L.  324,  14  Jur.  33.  1> 
U  J.  Q.  B.  34,  ea  E.  C.  L.  888;  Ford  c. 
Beech,  11  Q.  B.  852,  6  D.  ft  L.  610,  II  Jnr. 
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Ti^t  of  action  and  the  commencemeDt  of  the  ranoine  of  tlie  etatnte  of  limita- 
tioDB  nntil  expiration  of  the  period  for  which  the  extension  is  granted.™ 

b.  BenewaJ  Does  Hot  Extlngrulsh  or  Chanirfl  Debt.  Where  a  note  is  given 
inerelj'  in  renewal  of  another  note  and  not  in  payment  the  renewal  doos  not 
-extingnifih  the  original  debt  or  in  any  war  change  the  debt  except  by  postponing 
tha  time  of  pavmont,  and  aa  a  general  rnfe  therefore  tlie  holder  of  a  renewal  note 
ie  entitled  to  tne  same  remedies  aa  if  he  were  proceeding  upon  the  original  note." 
Sat  if  a  new  note  is  taken  in  payment  the  original  debt  is  extinguished  and  a  new 


310.  17  L.  J.  Q.  B.  114,  63  E.  C.  L,  652; 
Upper  Cuwd«  Bank  t>.  Jones,  1  OnL  Pr.  185. 

79.  Alabama. —  Ferguaon  c.  Hill,  3  Stew. 
<Ala.)  485,  21  Am.  Dee.  641. 

CdUfomia. —  Koutz  d.  V&nclief,  6S  Cal.  34S, 
liolding  that  where  the  maker  of  a  promiasor; 
iiot«  indorsed  upon  it:  "I  hereb;  renew  the 
within  note,  and  promise  to  pay  the  same 
within  two  jears  from  this  date.  The  object 
being  to  prevent  a  bar  .  .  .  within  the  next 
two  years,"  the  effect  of  the  renewal  wu  to 
«xtend  the  time  of  payment  two  years  from 
the  date  of  such  indorsement. 

Oeorgia, —  Rodgers  t>.  Rosser,  57  Ga.  319. 

IlUntnt. —  Culver  v.  Johnson,  90  111.  Bl. 

Indiana.—  Qlidden  v.  Henry,  104  Ind.  27S, 
1  N.  E.  369,  54  Am.  Rep.  316. 

Joica. —  Cox  V.  Carrell,  6  Iowa  3J0. 

Eantaa. —  Boyal  v.  Lindsay,  15  Ean.  691; 
Wellington  Nat.  Bank  v.  Thomson,  0  Run. 
App.  M7,  59  Pftc.  178. 

Mama. —  Warren  Academy  e.  Starrett,  15 
Ue.  443.  Bee  also  Plaadera  v.  Barstow,  18 
Me.  367,  holding  that  where  a  niort^j^ige  of 
chattels  was  conditioned  for  the  payment  of 
two  notes  at  different  times,  an  agreement 
"  to  extend  the  mortgage  fifteen  or  twenty 
days  "  gave  an  extension  of  the  time  of  pay- 
ment  of  each  note  for  the  t«rm  of  twenty 
days  beyond  the  time  they  respectively  be- 
came payable  and  no  further. 

Miehigan. —  Morgan  v.  Butterfleld,  3  Mfch. 
415,  holding  that  an  agreement  by  the  payee  of 
«  promissory  not*  not  to  sue  the  maker  until 
he  had  exhausted  his  remedy  on  certain  col- 
laterals is  a  modification  of  the  cMitract,  and 
is  available  by  the  maker  in  defense  to  an 
action  on  the  note  brought  by  the  payee  with- 
out first  having  exlutusted  the  collaterals. 

Nmo  rork.— Pearl  p.  Wells,  0  Wend.(N.Y.) 
291.  21  Am.  Dec.  328,  holding  that,  where  the 
holder  of  an  overdue  note,  for  a  valid  con- 
sideration, agrees  not  to  sue  the  debtor  for 
a  limited  time,  and  in  violation  of  such  agree- 
ment commences  a  suit  on  the  note  before  the 
expiration  of. the  time  agreed  on,  the  debtor 
cannot  snstain  an  independent  action  for  a 
violation  of  such  agreement. 

Temu. —  Dalton  c.  Rainey,  75  Ter.  616,  13 
S.  W.  34,  holding  that  where  the  maker,  after 
atating  the  amount  due  to  date  on  his  over- 
due note,  promised  to  pay  an  increased  rate 
of  interest  if  the  holder  would  "extend  time 
for  payment  of  this  balance  for  one  year," 
the  extension  was  for  one  year  from  the  dat« 
of  the  agreement. 

Vermont. —  Paddock  ■>.  Jonea,  40  Vt.  474. 

Wathington. —  Commercial  Bank  V.  HaJTt, 
10  WasL  30S,  X  Vm.  1114. 


England. —  Kendrick  v.  Lomax,  2  Cr.  ft  J. 
406,  1  L.  J.  Exch.  145,  2  Tyrw.  438. 

Canada. —  Britton  c.  Fisher,  26  U.  C.  Q.  B. 
338. 

Statute  of  limitations. — An  indorsement 
on  a  note,  payable  with  interest,  made  sev- 
eral years  after  its  maturity,  atating  that  the 
maker  renews  the  promise,  is  a  renewal 
against  an  action  on  which  the  statute  of 
limitations  commences  to  run  at  the  date  of 
the  indorsement  Warren  Academy  t>.  Star- 
rett, 16  Me.  443. 

80.  Kentuokif. —  Bank  of  America  c.  Mc- 
Neil, 10  Bush  (Ky.)  64;  L0W17  e.  Fisher,  2 
Bush  (Ky.)  70,  92  Am.  Dec.  476.  See  also 
Bright  r.  First  Nat  Bank,  106  Ky.  702,  21 
Ky.  L.  Rep.  313,  61  B.  W.  442,  holding  that 
where  two  out  of  the  three  makers  of  a  note, 
when  sued  thereon,  set  up  as  a  defense  that 
the  principals  signed  their  names  thereto  as 
sureties,  without  authority,  in  renewal  of  a 
not«  which  thejr  admit  signing,  plaintiff  may 
amend  his  petition  so  as  to  d^lare  on  the 
original   note  and  take  judgment  thereon. 

if (Hne.— Miller  t>.  Hilton,  38  Me.  42B,  34 
Atl.  266;  Howard  t>.  Hinckley,  etc,  Iron  Co., 
64  Me.  03. 

Minnetota. —  Miller  v.  McCarty,  47  Minn. 
321,  60  N.  W.  235,  28  Am.  St.  Sep.  375. 

AfMMsnppi.— Wade  t).  Thrasher,  10  8m. 
&  M.  (Miss.)  368. 

Mistouri. —  Christian  V.  Newberry,  61  Mo. 
440. 

JVeu>  Meaioo. —  Albuquerque  First  Nat 
Bank  v.  lesser,  9  N.  M.  604,  68  Pac.  346. 

iVeto  Forfc.— dagger  Iron  Co.  c.  Walker,  76 
N.  Y.  521 ;  Twelfth  Ward  Bank  c.  Bamuela, 
71  N.  y.  App.  Div.  168,  75  N.  Y.  Buppl.  561; 
Holland  "Iraet  Co.  t>.  Waddell,  76  Hun 
(N.  Y.)  104,  26  N.  Y.  Suppl.  980,  68  N.  Y. 
St.  B6S. 

North  Oarolina. —  Eidder  v.  Mcltheni^,  81 
N.  C.  123. 

Pmnaylvania. —  Lytle's  Appeal,  36  Pa.  St 
131. 

United  Btatet.  —  Mcldughlin  V.  Potomac 
Bank,  7  How.   (U.  S.)   220,  12  L.  ed.  676. 

Canada. —  Noad  c.  Bouchard,  10  L.  C.  Rep. 
476;  Brown  r.  Maillonz,  0  L.  C.  R«p.  262. 
See  also  Commercial  Btuik  c.  Williston,  12 
N.  Brunsw.  283.  Compare  Brewster  *.  Chap- 
man, IS  L.  C.  Jur.  301. 

Bee  7  Cent.  IHg.  tit  "Bills  and  Notes," 
II  366,  367. 

Whete  the  iadoiMi  of  a  note,  on  the  rep- 
resentations of  the  maker  that  it  has  been 
paid,  indorses  another  note  Jointly  with  him, 
which  is  turned  over  to  the  bank  discounting 
the  first  note  for  an  extension  of  the  amount 
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debt  created."    Whether  a  note  is  paid  by  the  taking  of  a  new  note  or  merely 
renewed  depends  npon  the  intention.*' 

e.  Conditional  Agreement  For  Extension,  If  an  agreement  extending  the 
time  of  payment  of  paper  la  coaditional  it  is  no  defense  in  an  action  on  the  instm- 
meiit  at  maturity,  nnlese  the  condition  is  performed  or  fnltilled."  Where  a  note 
payable  at  a  Hxed  time  provides  in  an  indorsement  thereon  that  the  maker  may 
use  the  principal  after  maturity  by  payment  of  interest  semianaually,  it  becomes 
due  and  payable  whenever  the  maker  fails  to  pay  the  semiannual  interest." 

d.  On  Noffotlabllltr.  If  a  note  is  renewed  at  or  after  its  maturity  by  giving 
a  new  note  payable  at  a  fntare  day,  a  transferee  of  the  renewal  note  before  the 
day  fixed  for  payment  is  a  transferee  before  maturity.^  If,  however,  a  note  is 
extended  by  a  mere  indorsement  thereon  after  its  maturity,  the  indorsement  does 
not  have  the  efEect  of  renewing  it  so  as  to  invest  it  with  the  negotiability  it  pos- 
sessed before  its  original  maturity .** 

e.  Effect  of  Stipulations.  Where  a  note  bv  its  terms  provides  for  its  own 
renewal  on  certain  conditions,  and  snch  conditions  arise,  so  that  it  becomea 
renewed,  the  renewal  also  renews  stipulations  therein,  as  a  stipulation  that  the 

giving  other  notes  secured  \tj  mortgage  m 
good  real  estate  is  no  defenae  to  a  suit  dm 
the  original  notes,  where  the  mortgage  wu 
refused  when  tendered  on  the  ground  ^at  tbe 
land  was  of  no  value,  and  that  there  wu  no 
title  in  the  mortgagor,  and  these  obieetioni 
are  not  shown  to  nave  been  unfounded.  Kia- 
pel  f.  Laparle,  74  Ul.  306. 

Where  notee  have  been  given  foe  ■  patcet 
right  a  subsequent  independent  oral  agree- 
nient  to  extend  the  time  of  payment  of  tb« 
notes  until  the  gr*nt«e  can  make  the  mmi^ 
out  of  tbe  patent  right  is  a  defense  in  an  ac- 
tion on  the  note,  only  upon  proof  by  tii« 
grantee  that  he  has  used  due  diligeaoe  lt> 
make  the  money  or  that  such  diligenu 
would  be  useless.  Ockington  c.  Law,  66  He. 
5S1. 

P«toI  evidence  la  not  ndmlaiible  to  sboir 
that  an  extension  or  renewal  of  a  note  by  s 
written  indorsement  thereon  containing  no 
condition  was  in  fact  conditional.  Warm 
Academy  c.  Starrett,  16  Me.  443. 

S4.  Oskalooea  College  d.  Hickok,  46  Ion 
237,  holding  also  that  if  aft«r  such  defsult 
the  maker  pays  tbe  Interest,  he  is  not  for  HbaX. 
reason  entitled  to  an  extension  of  the  time  of 
payment,  the  payment  being  merely  a  parliil 
payment  of  the  note. 

80.  Davenport  v.  Stone,  104  Mich.  521.  62 
N.  W.  722,  63  Am.  St  Rep.  467;  Buchftnan  r. 
Drovers'  Nat.  Bank,  55  Fed.  223,  6  U.  a  App. 
56B,  5  C.  C.  A.  83. 

89.  A  purchaser  of  such  a  note  therefors 
after  its  original  maturity,  although  befors 
the  time  to  which  it  is  extended  by  the  in- 
dorsement, is  B  purchaser  after  maturity,  and 
takes  subject  to  equities  between  the  prior 


on  the  first  note,  in  whose  re- 
tention by  the  iMUik  such  indorser  afterward 
acquiesces,  the  second  note  does  not  extin- 
guish bis  liability  on  tbe  first,  but  he  re- 
mains bound  on  both.  Woods  v.  Halsey,  42 
La.  Ann.  245,  7  So.  461. 

Renewal  after  diseolatlcm  of  partnenUp.— 
In  an  action  against  the  indorser  of  a  proro- 
isBory  note,  made  in  the  name  of  a  firm,  it  is 


of  the  note,  it  being  the  renewal  of  a  note 
given  during  the  existence  of  the  partner- 
ship. Oreatrake  v.  Brown,  2  Cranui  C.  C. 
(U.  S.)  641,  10  Fed.  Gas.  No.  5,743. 

81.  Smith  t>.  Bynum,  92  N.  C.  108;  Mer- 
riman  d.  Social  Mfg.  Co.,  12  R.  1.  175;  Wil- 
liams V.  Hart,  2  mil   (S.  C.}   483. 

Payment  by  negotiable  instnuneBt  see 
Faticent. 

82.  Flana«in  v.  Hambleton,  54  Md.  222; 
McElwee  v.  Metropolitan  Lumber  Co.,  69  Fed. 
302,  37  U.  S.  App.  266,  16  C.  C.  A.  232. 

Payment  or  renewal  see  infro,  VIII,  A,  4. 

83.  CoBtello  V.  Wilhelm,  13  Kan.  228, 
holding  that  in  an  action  on  a  note  by  the 
payee  against  the  maker  an  answer  alleging 
an  agreement  by  |ilaintiff  that  the  time  of 
payment  at  maturity  should  be  extended  if 
payment  at  maturity  should  not  be  conve- 
nient and  practicable,  without  alleging  that 
payment  at  maturity  was  either  inconve- 
nient or  impracticable,  did  not  state  facts 
sufficient  to  constitute  a  defense.  And  see 
infra,  VIII,  A,   3,  c. 

Payment  of  interest  and  giving  secuiity. — 
Where  it  is  agreed  that  the  time  of  payment 
of  a  draft  shall  be  extended  if  the  interest  is 
paid  in  advance,  and  the  draft  secured,  a 
mere  letter  in  response  to  a  notice  to  pay, 
stating  that  the  debtor  is  relying  on  the 
agreement  for  an  extension  of  time,  and  is 
ready  to  comply  with  its  terms,  without  any 
payment  of  the  interest  or  giving  of  security, 
is  not  sufficient  to  entitle  the  debtor  to  the 
extension.    Williams  <B.  Wright,  69  Oa.  759. 

Provision  for  giving  mortgage. — A  eontraet 
to  extend  the  time  of  payment  of  notes  upon 
rVIIl,  A,  2,  b] 


Extension  indorsed  IwfoTe  maturity^  It 
is  otherwise  if  an  indorsement  extending  the 
time  of  payment  of  a  note  is  made  tbeiton 
before  iU  maturity.  An  indorsement  od_  a 
note  before  its  day  of  payment  postponing  its 
maturity  must  be  considered  as  ineorponlea 
into  it  and  made  part  of  it,  so  aa  to  make  tk« 
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payee  may  decUre  the  principal  due  on  default  in  the  payment  of  interest ;"  and 
wuere  a  note  is  extended  by  a  new  agreement,  a  etipidation  as  to  maturity  on 
defanit  in  tbe  payment  of  interest  appnes  during  the  new  term,  unless  excluded 
by  the  aereemeut.'"  The  validity  and  effect  of  provisiona  contained  in  a  renewal 
note,  and  not  in  tbe  original  note,  is  to  be  determined  as  of  the  time  when  the 
renewal  note  is  given." 

f.  Effeet  as  to  Seourltles  and  Liens.  Extension  of  the  time  of  payment  of  a 
note  or  the  surrender  of  a  note  at  maturity  and  the  taking  of  a  new  note,  not  in 
payment  but  in  renewal  merely,  since  it  does  not  extinguish  the  original  debt, 
does  not  release  collateral  security  pledged  for  the  payment  of  the  original  debt"^ 
or  affect  the  holder's  right  to  the  benetit  of  a  deed  of  trnst  or  real-estate  or  chattel 
mortgage  given  to  secure  tlie  debt,"  a  vendor's  lien  on  land  for  the  price  of  which 


note  pajabla  at  the  date  fixed  t^  tbe  indon*- 
meat,  ••  though  the  data  had  been  originaltj 
written  in  the  note.  Sagor;  e.  Mebx)po1itan 
Bank,  42  U.  Ann.  627,  7  So.  633.  See  also 
Morris  o.  Cain,  39  La.  Ann.  712,  1  So.  767,  2 
So.  418. 

Efiect  on  neKotlabilitr  of  pioTlsiona  foi 
extension  or  renewal  Be«  supra,  I,  C,  1,  I, 
(I),    (D). 

87.  StipnUtion  foi  nutnilty  on  non-pay- 
meat  of  interest —  Where  a  note  secured  tj 
a  mortgage  provided  that  if  the  interest 
■hould  not  be  paid  as  stipulated  in  the  note 
tbe  whole  note  might  at  the  option  of  the 
holder  be  treated  as  due  and  collectable,  and 
also  provided:  "If  this  note  is  not  paid  at 
maturity,  it  is  herebj  renewed  from  year  to 
Tear,  at  the  option  of  the  holder,  until  paid, 
■md  during  such  year  the  maker  shall  not 
kave  the  right  to  pay  the  same,"  it  was 
held  th&t  renewal  of  the  note  by  its  terms 
renewed  the  stipulation  allowing  the  holder 
to  declare  the  whole  due  for  non-payment  of 
Interest,  and  that  where  interest  was  in  de- 
fault before  the  expiration  of  the  renewed 
term,  an  action  might  he  brought  by  the 
payee  to  foreclose  the  mortgage.  Kleinsorge 
•.  Kleinsorge,  133  Cal.  412,  65  Pac.  876. 

88.  Heath  c.  Achey,  96  Qa.  438,  23  S.  E. 
396.  In  this  case  it  appeared  that  before  tiie 
maturity  of  a.  tiot«  the  maker  signed  an  ap- 
plication to  a  third  person  to  obtain  an  ex- 
tension, the  application  identifying  the  note, 
and  that  after  the  granting  of  the  extension 
tbe  maker  gave  the  payee  other  notes  tor  the 
annual  interest  to  axxryxe,  which  also  identi- 
fied the  main  note.  It  was  held  that  tbe 
main  note  was  renewed  and  the  maker's 
original  liability  thereon  extended  on  the 
terniB  therein  expressed,  one  of  which  waa 
that  upon  default  in  the  payment  of  any  of 
the  interest  notes  within  thirty  days  after 
maturity,  the  principal  should  become  due 
at  the  option  of  the  holder. 

B8.  A  note  stipulating  for  attomey'i  feet 
given  in  renewal  of  a  note  for  the  purchase- 

Srice  of  property  containing  no  such  stipula- 
on,  and  alter  such  property  has  been  set 
aside  as  the  homestead  of  the  purchaser, 
creates  no  lien  on  the  property  for  such  fees, 
although  it  would  have  been  otherwise  if  such 
a  stipulation  had  been  inserted  in  the  origi- 
nal note.     Bullard  v.  li».yv»,  (Tex.  Civ.  App. 


00.  Kentudcy. —  Bank  of  America  v.  Mo- 
Neil,  16  Bush  (Ky.)  64. 

Ifarylond. —  Flauagin  v.  Eambleton,  S4  Md. 
222,  holding  also  that  whether  a  note  is  paid 
or  merely  renewed  depends   upon  the  inten- 

Mitmeaota. —  Miller  «.  McCarty,  47  Minn. 
321,  SO  N.  W.  235,  23  Am.  St.  Rep.  375. 

HexB  yort.— Twelfth  Ward  Bank  f.  Sam- 
uels, 71  N.  Y.  App.  Div.  168.  76  N.  Y.  Suppl. 
561 ;  Holland  Trust  Co.  v.  Waddell.  75  Hun 
(N.  Y.)  104,  26  N.  Y.  Buppl.  980,  66  N.  Y. 
St.  668. 

South  Carolina. —  Allston  t>.  Allston,  2  Hill 
(S.  C.}   362. 

01.  California.— California  Nat  Bank  e. 
Ginty,   lOS  Cal.   148,  41   Pac.  38. 

Colorado.—  Collins  e.  Dawley,  4  Colo.  138, 
34  Am.  Rep.  72. 

Dislrict  of  Columbia McNamara  v.  Con- 
don, 2  MacArthur  (D.  C.)   364. 

Kentucky. —  Moore  o.  Thompson,  100  Ky. 
231,  18  Ky.  L.  Rep.  081,  37  S.  W.  1042;  Bur- 
dett  e.  Clay,  8  B.  Mon.  (Ky.)  287.  And  see 
Funk  0.  Proctor,  22  Ky.  L.  Rep.  1728,  61 
S.  W.  286.  holding  that  the  mortgagee  has 
the  burden  of  proving  that  tbe  note  was  given 
in  renewal. 

Louitiana. —  Aillet  «.  Woods,  24  La.  Ann. 

Maiw.—  Buck  t>.  Wood,  85  Me.  204,  27  Atl. 
103. 

MicMgan. —  McMorran  v.  Murphy,  68  Mich. 
248.  36  N.  W.  60. 

Ifi«*is8ippi. —  Cansler  v.  Saltis,  64  Miss, 
446 ;  Howell  V.  Bush,  64  Miss.  437. 

M iMOuri.—  Coney  e.  Laird,  153  Mo.  408,  65 
8.  W.  98 ;  Chrifltian  v.  Newberry,  61  Mo.  MOj 
Lippold  0.  Held,  S8  Mo.  £13. 

A'orf Jl  Carolina. —  Barrington  v.  Skinner, 
117  N.  C.  47,  23  S.  E.  00;  Kidder  p.  Mcll- 
henny,  81  N.  C.  123;  Hyman  v.  Devereui,  63 
N.  C.  024. 

fiAod«  Jiiand. —  Nightingale  v.  Chafee,  11 
R.  1.  609,  23  Am.  Rep.  S31. 

iSoulA  Carolina. —  Allston  v.  Allston,  2  Hill 
(8.  C.)   302. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
f  3a7. 

Novation. —  It  is  otherwise  of  course  where 
there  is  a  novation  and  a  distinct  relinquish- 
ment of  tbe  security,  by  taking  a  new  not* 
and   mortgage.     Smith  e.   Bynum,   02   N.   C. 
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the  onginal  note  was  given,**  or  a  seller's  reflerration  of  title  until  paTment  on  a 
-coDditional  sale  of  goods." 

g.  BIgrht  to  Attack  Frandalent  Converuiees.  The  holder  of  a  renewal  note 
is  entitled  to  the  same  remediee  against  a  frandalent  convevance  of  property  bj 
the  debtor  as  if  he  were  proceeding  npon  the  original  note.** 

h.  Defenses  Against  Benewal  Notes  —  (i)  IN  Genssal.  As  between  the 
original  partioe,  and  as  against  transferees  who  are  not  hona  jide  purcbaaere  for 
valae,  a  renewal  note  is  open  to  all  defenses  which  touch  the  consideration  of  the 
original  note,"  as  want  or  failure  of  coosideration,"  f rand,"  nsory,  or  other  iil& 
■gality."    This  does  not  apply,  however,  where  a  note  is  taken  in  payment  and 

in  the  hinds  of  piiTchmsere,  and  that  it  shall 
be  BO  subject  in  the  hands  of  a  purcbaatr 
vritb  knoirledge  of  its  consideration,  althou(^ 
sncfa  words  are  omitted.     Dulong  t.  Barnes, 

46  Ohio  St.  237,  IE  N.  E.  735. 
Material  alteration. — A  note  given  in  r»- 

newal  of  a  prior  note,  which  had  been  aToidel 
by  a  material  alteration  thereof  without  the 
consent  of  the  makers,  some  of  whoni  wen 
sureties,  is  Invalid  as  to  such  sureties,  where 
there  is  no  consideration  to  them  for  the  mak- 
tng  of  the  second  note.  Banque  Provineiale  ■>. 
Amoldi,  2  Ont.  L.  Rep.  624. 

96.  OeoryMi,— Dalton  First  Nat  Bank  r. 
Black,  108  Ga.  638,  34  S.  E.  143. 

MamacKtaettt. —  Hooker  e.  Hubbard,  lOt 
Mass.  236;  Commonwealth  Ins.  Co.  c.  Whit 
n<?,  1  Mete.  (Mass.)   21. 

Jfiohtffon. —  Hunt  c.  Rurasev,  83  Mich,  lit; 

47  N.  W.  lOB,  8  L  R.  A.  674. 
Mi»»iyvr%. —  Murphy  e.  Qay ,  37  Mo.  53S. 
Hew    York. —  Earle   c.   SoUnson,   Bl   Eim 

(N.  Y.)  383,  36  N.  Y.  Suppl.  178,  70  N.  Y. 
St.  S31. 

Rhode  r«Iatut. —  Maaim  c.  Jordan,  13  R  L 
163. 

Wm*  FJTfftnttt.—  Ohio  Valley  Bank  r.  Lo<t 
wood,  13  W.  Va.  392,  31  Am.  Rep.  768. 

Hew  condderatian. —  This  does  not  apply 
of  course  where  there  is  a  new  conaideration. 
Commonwealth  Ins.  Co.  O.  Whitney,  1  Meic; 
(Mass.)  21. 

97.  Kelly  t.  Allen,  34  Ala.  663;  HiQt  t>. 
Rnmsey,  83  Mich.  136,  47  K.  W.  105,  > 
L.  R.  A.  674 ;  Brown  t>.  James,  2  N.  T.  Ara. 
Div.  106,  37  N.  Y.  Suppl.  529,  73  N.  Y.  St 
144;  Strickland  v.  Bravbill,  97  Va.  002,  34 
S.  E.  476.  And  see  ^wyer  d.  WiaweU,  9 
Allen  (Mass.)  39. 

88.  Wegner  c.  Biering,  65  Tex.  606.  note 
given  in  consideration  of  an  agreement  not 
to  prosecute  for  a  crime. 

Unry. — Alabama. —  Masterson  e.  Gmbt^ 
70  Ala.  406;  Eslava  v.  Crampton,  61  Ala. 
607 ;  King  r.  Perry  Ins.,  etc,  Co.,  67  Ala.  118. 

fenlwcfey. —  Sydner  r.  Mt  St«rlii«  Ntt 
Bank,  «4  ^.  231,  16  Ky.  L.  Sep.  4,  21  &  W. 
1050. 

JfoMaoAtiMft*.— Dewey  v.  Bell,  6  Allen 
(Mass.)    166. 

Uiananppi. —  Union  Nat  Bank  C.  Fraser, 
63  MjBs.  S31. 

VAraakA. —  Farmers'  Bank  v.  Oliver,  65 
Nebr,  774,  76  N.  W.  449;  McDonald  v.  Bbnv 
42  Ndir.  437,  00  N.  W.  868;  McDoaald  % 
Aufdengarton,  41  Nebr.  40,  69  N.  W.  761. 


OS.  Honore  c.  Bakewell,  B  B.  Mon.  (Ey.) 
07,  43  Am.  Dec.  147;  Dalton  t).  Barney,  75 
Tex.  516,  13  S.  W.  34.  Bee  also  Vbkoos  AKd 
PUBOHASEB. 

9S.  Barrington  t.  Bkinner,  117  N.  C.  47,  23 
<S.  £.  90,  holding  that  where  a  person  selU 
goods  conditionally,  taking  "  rent "  notes  in 
payment,  and  reserving  title  until  payment 
iQ  full,  the  agreement  being  proper^  regis- 
tered as  required  by  statute,  the  teller  does 
not  lose  the  security  given  him  by  the  reser- 
vation of  title  by  renewing  the  notes,  but 
"  the  new  notes  retain  the  same  security  as 
the  old  ones."  Compare  McElwee  c.  Metro- 
politan Lumber  Co.,  69  Fed.  302,  37  U.  8. 
App.  26S,  16  C.  G.  A.  232.    See  also  Saixs. 

94.  In  other  words  a  fraudulent  transfer 
of  property  by  the  debtor  after  the  making 
and  delivery  of  a  note  may  be  attacked  and 
the  property  reached  to  satisfy  a  renewal  note 
.given  after  the  transfer. 

AXahama. —  Moore  o.  Spence,  6  Ala.  606, 

/ndiona.—  Stout  P.  Stout,  77  Ind.  637. 

I<noa. —  See  Gardner  p.  Baker,  26  lomt  343. 

Amtuol^. —  Lowry  c.  Fisher,  2  Bush(Ey.) 
'70,  92  Am.  Dec.  476 ;  Bufflngton  c.  Mosby,  17 
Ky.  L.  Rep.  1307,  34  S.  W.  704. 

MoiM.— Miller  c.  Hilton,  89  Me.  429,  34 
Atl.  266. 

lft«si«sippi, —  Thojnson  e.  Hester,  66  His*. 
'666. 

Vew  Jf  enoo. —  Albuquerque  First  Nat 
Bank  e.  McClellan,  9  N.  M.  BSS,  58  Pac.  347 ; 
Albuquerque  First  Nat.  Bank  c.  Lesser,  9 
N.   M.   004,   68   Pac   346. 

Tenne*«ee. —  Trezevant  d.  Terrell,  96  Tenn. 
628,  33  S.  W.   100. 

United  Btatea.  —  Mclaughlin  C.  Potomao 
Bank,  7  How.  (U.  S.)  220,  12  L.  ed.  676;  Lee 
t>.  Hollister,  6  Fed.  762. 

And  see  Fbaudulekt  Coitvetanoeb. 

9fi.  Highbaugh  c.  Hubbard,  0  Ky.  L.  Rep. 
6U. 

Benewal  of  note  given  for  patent  light — 
Where  a  note  given  for  the  purchase-price  of 
a  patent  right,  and  l>earing  the  words  "  given 
for  a  patent  right,"  is  afterward  surrendered 
and  new  notes  taken  in  lieu  thereof  not 
bearing  such  words,  the  new  notes  are  within 
a  statuU  (2  Bates  Anno.  Btat.  Ohio  (1900), 
{  3178)  providing  that  a  promissory  note,  the 
consideration  for  which  consists  in  whole  or 
in  part  of  the  ri^t  \a  make,  use,  or  vend  a 
patent  invention,  shall  have  vrritten  or 
printed  thereon  the  words  "  given  for  a  pat- 
ant  right,"  and  shall  be  subject  '      '  '       ~ 
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not  in  rene'wal.**    Nor  does  it  apply  in  the  case  of  a  renewal,  where  the  defense 
is  snch  that  it  Cftn  be  and  is  cnredby  the  renewal.* 

(ii)  BOHA  Fms  HotDsas.    Whare  commercial  paper  is  nsnfions  or  other- 


yew  York. —  Auburn  Nftt.  Bank  c.  Lawie, 
T5  N.  T.  616,  31  Am.  Rep.  4S4  Irmwrnnf  10 
Hun  (N.  Y.)  4S8];  Feldmmn  9.  MeGrftw,  1 
H.  Y.  App.  Div.  574,  37  N.  Y.  Suppl. 
434. 

i>nin«yIi>tHHa. —  Bchutt  ti.  Etmu,  109  Pft. 
St  626,  1  AU.  TS. 

See  also  UauiT. 

Gtinbliii£  condderxtioiL —  Euhl  v.  U.  CWI7 
UniTenol  Press  Co.,  123  Als.  452,  28  So.  535, 
82  Am.  St.  Bep.  135 ;  Koin  v.  Bare,  4  Ind. 
App.  440.  31  N.  E.  206;  Martin  c.  Terrell,  12 
Sa.  k  H.  (Mias.)  S71 :  Saeligson  e.  Lewis,  66 
T«x.  215,  57  *"■  Rep.  593.  And  see  Swia- 
ney  p.  Edwardi,  8  W70.  64,  66  Pac  308,  SO 
Am.  St.  Rep.  916.  And  see,  generallj,  Gah- 
uio. 

Hots  for  intoxicatlnz  Hqnon  sold  in  vio- 
lation of  \a.w,  Holden  c.  Cosgrove,  12  Gray 
(Maai.)  2ie. 

Kate  for  Confederate  money. —  Scudder  v. 
Thomas,  35  Qa.  364,  21  Fed.  Cas.  No.  18,587. 

90.  Dewej  v.  Bell,  6  Allen  (Uass.)  166, 
holding  that  where  the  indorser  of  a  note 
which  bad  been  discounted  at  a  bank  aasistad 
the  maker  to  raise  money  to  pay  it  at  its 
maturity  by  indorsing  a  new  note  and  dis- 
posing of  it  for  him,  and  delivered  to  him 
the  money  so  raised,  trhich  was  applied  in 
payment  of  the  first  note,  the  second  note  was 
not  a  renewal  of  the  first  and  was  not  af- 
fected by  usury  reserved  or  taken  upon  the 
first  hy  the  indorser.  See  also  Fitzpatrick  v. 
Apperson,  79  ^.  272;  Hinkson  t).  Wiggles- 
worth,  20  Ky.  L.  Rep.  1161,  49  8.  W.  1079. 

I.  Knowledge  of  defense  at  the  time  of 
nnewaL — One  who  gives  a  not«  in  renewal 
of  another  note,  with  knowledge  at  the  time 
of  a  partial  failure  of  the  consideration  for 
the  original  note,  or  false  representations  by 
the  payee,  etc.,  waives  such  defense,  and  can- 
not set  it  up  to  defeat  or  reduce  a  recovery 
on  the  renewal  note. 

Alabama. —  Cameron  e.  Natl,  3  Ala.  168. 

Arfconmu.— Tenny  v.  Porter,  61  Ark.  329, 
33  8.  W.  811. 

Qeorgia. —  Hogan  p.  Brown,  112  Oa.  662. 
37  S.  E.  880,  holding  that  one  who  executed 
and  delivered  a  note  in  renewal  of  a  balanoe- 
due  upon  a,  like  note  previously  given  for  the 
price  of  certain  property,  and  who  at  the  time 
of  giving  tbe  second  note  knew  that  the  prop- 
erty was,  when  purchased,  defective  or  worth- 
less, could  not  set  up  a  failure  of  considera- 
tion in  an  action  on  the  renewal  notes.  See 
also  Atlanta  Consol.  Bottling  Co.  r.  Hutchin- 
son, 109  Oa.  660,  35  S.  E.  124;  Uorttord  r. 
American  Guano  Co.,  108  Ga.  12,  33  S.  £. 
636;  American  Car  Co.  f.  AtlanU  St.  R.  Co., 
too  Ge.  264,  28  8.  E.  40.  Compare  Pearson 
V.  Brown,  105  Ga.  802,  31  S.  E.  746. 

fiiafto.— Smith  v.  Smith,  (Ida.  1894}  3S 
Pac.  897. 

Indiana. — Brown  v.  Indianapolis  First  Hat. 
Bank,  116  Ind.  S72,  18  N.  E.  66;  Henry  v. 
Gilliland,  103  Ind.  177,  2  N.  E.  360  (hol<Ung, 
[«1 


however,  that  when  the  holder  of  a  note  gra> 
tuit«usly  permits  it  to  run  some  time  &*t 
maturi^  witnout  attempting  to  collect  it, 
and  then  agrees  with  tbe  maker  "to  wait" 
until  the  latter  can  collect  money  to  satisfy 
it,  but  doea  not  receive  any  00  ideration 
therefor  and  doea  not  change  his  position  in 
any  wayj  the  maker  is  not  therel^  estopped 
from  setting  up  any  defease  then  existing  or 
thereafter  arising)  ;  Doherty  v.  Bell,  66  Ind. 
206;  Jaqua  v.  Montgomery,  33  Ind.  36,  6  *™ 
Rep.  168;  McCormick  Harvesting  Moch.  Co. 
c.  Yoe  -        - 


lovia — Keyes  V.  Mann,  63  Iowa  660,  19 
N.  W.  686. 

£(tn«u.— Calvin  ti.  Bterritt,  41  Kan.  2IS, 
21  Pac  lOa. 

If  oaaachuselts.  — Sawyer  c.  Wiawell,  S 
Allen    (Moss.)    39. 

B<iuth  Carolina. —  Grier  v.  Wallace,  7  8.C. 
182. 

I'mnetses. —  Griffith  v.  Trabne,  11  Heisk. 
(Tenn.)  646;  Gill  v.  Morris,  11  Heisk. 
(Tenn.)  614,  27  Am.  Rep.  744;  Torbett  t>. 
Worthy,  1  Heisk.  (Tenn.)   107.  - 

Virgima. —  Keokley  <o.  Union  Bank,  79  Va. 
458. 

See  7  Cent.  Dig.  Ut  "Bills  and  Notes," 
I  356. 

Fraud  not  waived. —  But  the  maker  and 
surety  an  a  note  given  for  a  patent  right  do 
not  waive  the  defense  that  the  note  was  in- 
duced by  false  representations  of  the  payee, 
by  giving  a  renewal  note,  where  it  is  given  in 
expectation  that  tbe  payee  Is  about  to  sell 
the  patent  right  to  a  corporation  and  thus 
relieve  them.  Stnckland  d.  Graybill,  97  Va. 
602,  34  S.  E.  475. 

Where  a  note  of  a  corporation  for  a  valid 
consideration  is  invalid  by  reason  of  a  defect 
in  its  execution,  or  for  want  of  authority  of 
the  officer  executing  it,  such  invalidity  does 
not  attach  to  regularly  executed  notes  given 
in  renewal  thereof.  Smith  v.  New  Hartford 
Water  Co.,  73  Conn.  828,  48  Atl.  754.  And 
where  a  note  of  a  corporation  is  invalid  be- 
cause the  authority  of  the  persons  authoris- 
ing its  execution,  as  directors,  to  act  in  such 
capacity  is  defective,  a  subsequent  rcoiewal 
of  the  note  by  a  regulariy  organised  board  is 
a  ratification  of  the  former  note.  Smith  V. 
New  Hartford  Water  Co.,  73  Coon.  626,  48 
AU.  764. 

Usury. —  Where  the  statute  in  a  particular 
jurisdiction  does  not  render  a  note  absolutely 
void  for  usury,  but  provides  that  a  usurioua 
contract  cannot  be  enforced  except  as  to  the 
principal,  the  illegal  taint  of  usury  in  a  note 
may  be  eliminated  by  a  renewal  of  the  note 
after  It  had  passed  into  the  hands  of  a  bona 
fide  purchaser  or  by  a  reformation  of  tbe 
contract  between  the  original  parties,  remit- 
ting the  usury  and  retaining  only  legal  in- 
terest. Mastenon  c.  Grubbs,  70  Ala.  406. 
[TOI,  A.  2,  h.  (n)] 
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wise  iUegal,  or  enbject  to  the  defense  of  fraad  or  wnat  or  failure  of  considention, 
or  other  defenses,  out  has  come  into  the  hands  of  a  hona  fide  purchaser  for  value, 
new  paper  executed  to  him  in  renewal  of  the  same  is  valid.^  Where  renewal 
paper  issued  to  tlie  orieinal  payee  is  transferred  before  maturity  to  a  hma  fide 
purchaser  for  value  it  is  not  subject  to  defenses  which  might  have  been  set  up 
against  the  original  payee .^ 

3.  Effect  of  Extension  ob  Bbhbwal  as  Discrabob  of  Other  Pabties  — a.  Is 
General.  A  definite  and  binding  agreement  between  the  holder  and  the  maker 
or  accepter  of  commercial  paper  extending  the  time  of  payment  will  discharge  a 
surety  thereon,*  including  a  joint  maker  ^o  is  iu  fact  a  surety  or  accommodation 


3.  Alabama. —  Alabama  Nat.  Bank  f.  Hal- 
Bcy,  loe  Ala.  lOe,  19  So.  622;  Mitchell  c.  Mc- 
CullouKb,  69  Ala.  179. 

K«ntuoky. —  Wooldridge  0.  Catea,  2  J.  J. 
Marsh.  (Ky.|  221. 

Uoiryland. —  Hopkins  r.  Boyd,  11  Md.  107. 

Wno  York  —  Goodwill  ».  Conklin,  86  N.  Y. 
SI;  Seventh  Ward  Nat  Bank  t>.  Newbold,  2 
N.  Y.  City  Ct.   125. 

TiortX  Carolina. —  Calvert  v.  Willianu,  64 
N.  C.  168. 

Tennessee. —  Torbett  v.  Worthy,  1  Heisk. 
<Teiui.)    107. 

Virginia. —  Drake  v.  Chandler,  18  Qratt. 
(Va.)   909,  eS  Am.  Dec.  762. 

EngUmd.—  Cuthbert  v.  Haley,  8  T.  R.  390. 

tJnanthorized  note  executed  by  paitnei,— 
One  who  discounta  a  not«  of  a  firm  before  ma- 
turity for  value,  without  notice  that  it  was 
made  by  one  of  two  partners  without  his  co- 
partner's  knowledge,  and  for  a  private  trans- 
action,  and  who,  after  receiving  notice  of 
these  facts  from  the  maker,  and  at  his  re- 
quest, takes  new  notes  Higned  in  the  firm- 
name  in  renewal  of  this  note,  which  is  there- 
upon surrendered,  takes  a  Kood  title  by  hia 
first  note,  which  is  not  injured  by  the  re- 
newal.    Hopkins  i;.  Boyd,  11  Md.  107. 

3.  Alabama  Nat.  Bank  v.  Halsey,  109  Ala. 
196,  19  Bo.  522;  Davenport  v.  Stone,  104 
Mich.  S21,  62  N.  W.  722,  53  Am.  St.  Rep.  4ST 
(holding  that  where  a  note  accepted  by  a 
bank  in  renewal  of  a  former  note  is  redia- 
counted  for  it  t^  others,  the  latter  a.re  hona 
fidt  holders  thereof,  although  the  original 
note  was  not  surrendered  and  the  new  note 
was  not  entered  on  the  books  of  the  bank)  ; 
Buchanan  t>.  Drovers'  Nat.  Bank,  56  Fed.  223, 
6  U.  S.  App.  666,  8  C.  C.  A.  83. 

Defenses  against  bona  fide  purchasers  see, 
generally,  infra.  XTV,  B  [8  Cyc,]. 

4.  Alabama. —  Haden  p.  Brown,  18  Ala. 
641)  Inge  V.  Mobile  Branch  Bank,  8  Fort. 
(Ala.)    108. 

Arfconsaa.— Ferguson  v.  State  Bank,  8 
Ark.  418. 

Oeorgia.—  Parmelee  v.  Williams,  72  Ga.  42. 

/Hifiois.— Grossman  o.  Wohlleben,  BO  111. 
637 ;  Myera  c.  Fairbury  First  Nat  Bwik,  78 
III.  257;  Pljnn  v.  Mudd,  27  111.  323;  War- 
ner V.  Campbell,  26  111.  282;  Waters  f>. 
Simpson,  7  II!.  670;  IUyn<Jds  v.  Barnard, 
36  III.  App.  216. 

/ndiaua.— Post  o.  Lossy,  111  Ind,  74,  12 
N.  E.  121,  SO  Am.  Rep.  677;  Fierce  v.  Oolda- 
berry,  31   Ind.  62. 

Iowa. —  Citizens'  Bank  t>.  Barnes,  70  Iowa 
[VIII,  A,  2.  h,  (n)] 


412,  30  N.  W.  857 ;  Lambert  v.  Shittler,  82 
lowia  72,  17  N.  W.  187. 

Eamaa. —  Horton  Bank  v.  Brotdu,  64  Kan. 
286,  87  Fae.  860;  Schnitzler  r.  Wichiu 
Fourth  Nat.  Bank,  1  Kan.  App.  874,  42  Pac 
496. 

Kentucky. — Alley  P.  Hopldns,  98  Ky.  666, 
17  Ky.  L.  Sep.  1227,  34  8.  W.  13,  66  Am. 
St  Rep.  382;  Norton  v.  Roberts,  4  T.  B. 
Mon.    (Ky,)   491. 

Jfatne. —  Berry  p.  Pullen,  89  Me.  101,  31 
Am.  Rep.  248;  Lime  Rock  Bank  f.  Mallett, 
34  Me.  547,  56  Am.  Dec.  673;  Mariners' 
Bank  t>.  Abbott  28  Me.  280;  Kennebec  Baak 
V.  Tuckerman,  S  Me.  130,  17  Am.  Dec. 
209. 

MattactuiteUs. —  Brooks  v.  Wright,  13  Al- 
len (Mass.)  78;  OifTord  v.  Allen,  3  UeU. 
(Maw.)  255;  Greely  v.  Dow,  2  Melc 
(Mass.)    176. 

UicUgan.—  Barron'c.  Cady,  40  Mich.  259; 
Farmers',  ete.,  Bank  ».  Kercheval,  2  Mich. 
504. 

Uinneaota. —  Campion  v.  Whitney,  30 
Minn.  177,  14  N.  W.  806;  Allis  c.  War^  28 
Minn.  166.  9  N.  W.  686. 

MiMiatippi. —  Brown  v.  Prophit,  63  Miss. 
640. 

Vuwurt. —  St.  Joseph  F.  i  M.  Ins.  Co.  r. 
Hauck,  71  Mo.  465;  Commercial  Bank  p. 
Wood,  6«  Mo.  App.  214. 

tfontana. —  Smith  v.  Freyler,  4  Mont  489, 

I  Pac.  214,  47  Am.  Rep.  368. 

Neu!  ffftMjwMre.— Wright  p.  Bartlett  43 
N.  H.  548;  Grafton  Bank  v.  Woodward,  5 
N.  H.  89,  EO  Am.  Dec.  666. 

New  Yorft.— Kane  v.  Cortesy,  100  N.  T. 
132,  2  N.  E.  874;  Hubbard  c.  Guraey,  64 
N.  Y.  457;  Scoville  t.  Landon,  50  K.  T. 
686. 

North  Carolina. —  Canton  Chemical  Co.  o. 
Pegram,  112  N.  C.  614.  17  8.  E.  298;  Forbes 
P.  Sheppard,  98  N.  C.  Ill,  3  S.  E.  817. 

Ohio.— UcComb  v.  Kittridge,  14  Ohio 
348. 

Penn»j/lvania.—  Calvert  v.  Good,  95  Ps-  St 
65 ;  Hendereon  v.  Ardley,  36  Pa.  St  449, 

Tenneegee. —  Stone's  Rivei  Nat  Bank  p. 
Walter,  104  Tenn.  U,  65  S.  W,  301;  While 
V.  Summers,  1  Baxt.  (Tenn.)  164;  L«  P. 
Dozier,  10  Humphr.   (Tenn.)   447. 

TeM*.—  Wylle  v.  Hightower,  74  Tei,  308, 

II  S.  W.  1118. 

Vermont. —  People's  Bank  c.  Pearsons,  36 
Vt  711. 

Virginia. — Armistead  p.  Ward,  S  P»tt 
A  H.  (Va.)  604. 
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Hifiker,  to  the  knowledge  of  tlie  holder,*  or  a  gnarantor,*  nnlees  he  coaeente  to  the 
extension  or  is  estopped,'  or  waives  hta  right  to  set  up  a  disdiai^  by  a  binding 
agreement  after  the  extension.'  Subject  to  the  same  onalificationB,  extension  of 
the  time  of  payment  of  a  bill  or  note  will  operate  as  a  discharge  of  indorsers  who 
do  not  consent,*  whether  the  indorsement  was  merelj  for  accommotiation  or  for 


'Wytymi'ng. — Lkwrence  P.  Thorn,  9  Wyo.  414, 
G4  Pae.  336. 

EngiaoA. —  Oriental  Financial  Corp.  v. 
Ovtrend.  L.  R.  7  Ch.  142,  41  L.  J.  Ch.  332,  25 
L.  T.  Rep.  N.  S.  813;  Philpot  v.  Briant,  4 
Bing.  717,  13  E.  C.  L.  708,  3  C.  ft  P,  2*4,  U 
E.  C.  L.  649,  6  L.  J.  C.  P.  O.  8.  182,  1 
M.  ft  P.  754,  20  Rev.  Rep.  710. 

Cattada. —  Ryan  c.  McKeTrall,  15  Ont.  460; 
Devanney  V.  Brownlee,  S  Ont.  App.  355 ; 
SIi«pley  P.  Hurd,  3  Ont.  App.  640;  Upper 
Canada  Bank  c.  -Ockertnan,  15  U.  C.  0.  P. 
363  (holding  that  an  i^commodation  maker 
of  a  note,  known  to  be  such  bj  the  holder,  is 
discharged  by  an  extension  of  time  granted  to 
a  a  indorse  r  who  was  the  real  principal 
debtor) ;  Perley  P.  Loney,  17  U.  C.  Q.  B.'27e. 

And  Bee  Principai,  and  Subett. 

S.  Georoto.— HaU  C.  CapiUl  Bank,  710a. 
715. 

Uinliigiin. — UclnenMy  i;.  Lindsay,  67  Mich. 
238,  oe  N.  W.  603;  Barron  v.  Cady,  40  Mich. 
250. 

if  onf ana. —  Smith  c.  Taylor,  4  Mont.  489,  1 
Pac.  214,  47  Am.  Rep.  358. 

Hew  flampsAire.— Wright  P.  Bartlett,  43 
X.  H.  S48. 

IVnites8«e. —  Stone's  River  Nat.  Bank  r. 
Walter,  104  Tenn.  U,  6fi  8.  W.  301. 

Vir^nia. —  Bennett  P.  Maule,  Qilm.  (Va.) 
305. 

(Jnited  Btates. —  Gordon  v.  Chattanoogft 
Third  Nat.  Bank,  144  U.  8.  67,  12  S.  Ct.  657, 
36  L.  ed.  360;  American,  etc.,  Mortg.,  etc, 
Corp.  V.  Marqnani,  62  Fed.  660;  /n  re  Good- 
win, 5  Dill.  (U.  S.)  140,  10  Fed.  Ca«.  No. 
5,549,   17  Nat.  Bankr.  Reg.  257. 

England. —  Laxton  c.  Peat,  2  Campb.  185. 
But  see  Fentum  P.  Pocock,  1  Marsh.  14,  6 
Tannt.  162,   I  E.G.  L.  105. 

Canoda.^  Perley  ».  Loney,  17  U.  C.  Q.  B. 
279.  But  see  Upper  Canada  Bank  u.  Thomas, 
II  U.  C.  C.  P.  615;  Nafla  u.  Boules,  2  U.  C. 
G,  P.  412;  Davidson  v.  Bartlett,  1  U.  C.  Q.  B. 
50. 

See  T  Gent.  Dig.  tit.  "Bills  and  Notes," 
E  358. 

Eoowledge  of  suretyship.— In  order  that 
a  person  signing  a  note,  apparently  as  a 
joint  inftker  and  principal,  but  in  reality  aa 
a  surety,  may  be  discharged  by  an  agreement 
between  the  holder  and  the  other  maker  ex- 
tending the  time  of  payment,  it  is  essential 
that  the  holder  shall  know  that  he  occupies 
the  position  of  surety,  or  facts  which  wiH 
charge  him  with  such  knowledge.  Post  v. 
Losey,  111  Ind.  74,  12  N.  E.  121,  BO  Am. 
Rep.  877.  See  also  Merchants'  Trust,  etc., 
Co.  p.  Jones,  95  Me.  335,  50  Atl.  48,  85  Am. 
St  Rep.  412;  Clapper  p.  Union  Bank,  7 
Harr.  *  J.  (Md.)  92,  16  Am.  Dec.  294; 
Anthonv  v.  Fritts,  45  N.  J.  L.  1;  Delaware 
Coimtv  Trust,  etc.,  Ins.  Co.  c.  Haser,    199 


Pa.  St.  IT,  48  Atl.  694,  85  Am.  St.  Rep.  763. 
But  it  has  been  held  that  when  a  person 
takes  a  mortgage  on  the  separate  property 
of  a  married  woman  to  secure  a  note  exe- 
cuted by  her  and  her  husband,  knowing  that 
she  is  married  and  that  the  property  is  her 
separate  property,  he  is  bound  to  ini^uire  as 
to  the  consideration,  and  unless  misled  by 
her  is  chargeable  with  knowledge  that  she  is 
merely  surety  for  her  husband.  Post  v. 
Losey,  111  Ind.  74,  12  N.  £.  121,  60  Am.  Rep. 
677. 

6.  Farmers',  etc..  Bank  P.  Kercheval,  2 
Mich.  504;  Hart  P.  Hudson,  6  Duer  (N.  Y.) 
294;  Fellows  v.  Prentiss,  3  Den.  (N.  Y.> 
612,   46  Am.  Def.   484.     And  see,  generally, 

QOABAnTT. 

7.  See  in/^ra,  VIII,  A,  3,  f. 

8.  See  inita,  VIII,  A,  3,  g. 

6.  /Habanux. — Inge  v.  Mobile  Branch  Banlc, 
8  Port  (Ala.)    108. 

.lrj;;an«a<.— Hazard  P.  White,  26  Ark.  155. 

(7aI*/ornia. —  Smith  d.  Pearson,  62  Cal. 
339. 

Conncefioul. —  Lockwood  v.  Crawford,  13 
Conn.  361. 

Deloioare. —  McDowell  p.  Wilmington,  etc.. 
Bank,  1  Harr.   (Del.)   3S6. 

Florida. —  Fridenberg  v.  Robinson,  14  Fla. 
130. 

Oeorffio.— Tanner  v.  Gude,  100  Ga.  157,  27 
8.  E.  938;  Randolph  p.  Fleming,  59  Ga.  776; 
Rhodes  v.  Hart,  51  Oa.  320;  Scott  v.  Sallold, 
37  Ga.  384;  SUllings  P.  Johnson,  27  Ga.  564. 

Ituliana. —  Stale  Bank  P.  Wymond,  7 
Blackf.    (Ind.)    363. 

£an>M. —  Horton  Bank  c.  Brooks,  64  Ean. 
286,  67   Pac.  860. 

Louwiana. —  Shiw  p.  Nolan,  8  La.  Ann, 
26;  Freeman  p.  Profllet,  11  Rob.  (La.)  33; 
Gustine  c.  Union  Bank,  10  Rob.  (La.)  412; 
McGuire  C.  Woolridge,  6  Rob.  (La.)  47; 
Calliham  e.  Tanner,  3  Roh.  (La.)  299;  Hine 
V.  Bailey,  16  La.  213,  35  Am.  Dec.  214;  Nolt« 
V.  His  Creditors,  7  Mart.  N.  S.  (La.)  16; 
Millaudon  p.  Amous,  3  Mart.  N.  S.  (La.) 
566.  .Compare  Williams  P.  Theodore,  34  La. 
Ann.  89,  which  is  apparently  to  the  contrary, 
but  which  was  probably  a  case  of  mere  in- 
dulgence without  any  binding  agreement  for 

Uaine. —  Pierce  v.  Whitney,  22  Me.  113, 
Compore,  however,  Merchants'  Trust,  etc., 
Co.  V.  Jones,  66  Me.  335,  60  Atl.  48,  85  Am. 
St.  Rep.  412,  holding  that  the  rule  does  not 
apply  to  one  who  signs  a  note  by  indorsement 
at  its  inception  and  who  is  therefore  liable 
as  a  maker  and  not  merely  as  indorser. 

Massacliu3eU>. —  Veazie  p.  Carr,  3  Allen 
(Mass.]    14. 

Uinnetota. —  Moore  p.  Folsom,  14  Minn. 
3*0,  100  Am.  Dec.  227. 

Ui»tu»ippi. —  Rupert  p.  Grant,  6  Sm.  k  iL. 
[VIII,  A,  8,  a] 
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valne,  for  in  either  case  they  are  in  the  podtion  of  enretjes."*  An  eztendon  of 
the  time  of  payment  of  a  draft  or  bill  of  exchange  will  diecharge  the  drawer  if 
he  does  not  oonsent."     The  general  rule  is  that  granting  time  to  any  of  the 

<Miw.)  433.  Bee  *]ao  Timberl»ke  i;.  Thayer, 
71  Uiu.  279,  14  So.  446,  24  L.  R.  A.  231, 
holding  tbat  where  the  purchaser  of  an  out- 
eUnding  nat«  contracts  with  the  maker  that 
the  latter  shall  render  personal  serrice  tor  a 
epecifled  time  in  paTment,  an  extensian  being 
thus  granted,  an  indorser  not  consenting 
thereto  ie  released,  and  that  the  subsequent 
breach  of  such  contract  of  service  cannot  re- 
vive the  obligation  of  the  indorser. 

ifiMDuri.—  St.  Joseph  F.  ft  M.  Ins.  Co.  o. 
Hsuck,  71  Mo.  465;  Stillwell  v.  Aaron,  6» 
Mo.  63g,  33  Am.  Rep.  517;  Globe  Mut.  Ins. 
Co.  t>.  Carson,  31  Mo.  218;  Smith  v.  Warren, 
83  Uo.  App.  283;  Noll  t>.  OberhUlmann,  26 
Mo.  App.   330. 

Vcbroefca. —  Kittle  e.  Wilson,   7  Nebr.   76. 

A'eio  Hamp«  hire.— Ferry  c.  Armstrong,  39 
N.  E.  583;  Woodman  v.  Eastman,  10  N.  H. 

3se. 

Vetp  Jenejf. —  Or^oiy  r.  Solomon,  ID 
N.  J.  L.  112;  MarUn  c.  Bell,  18  N.  J.  L.  167. 

Vme  Tor):.— Oreene  v.  Bates,  74  N.  Y.  333; 
Poraeroy  v.  Tanner,  70  N.  Y.  647;  Cary  p. 
White,  52  N.  Y.  133;  Seoville  e.  Landon,  SO 
N.  Y.  686;  Parmelee  e.  Thompson,  45  N.  Y. 
£8,  6  Am.  Rep.  33;  Place  V.  Mcllvain,  36 
N.  y.  96,  97  Am.  Dee.  777  laffirming  1  Daly 
(N.  Y.)  266];  Beard  t>.  Boot,  4  Him  {N.  Y.) 
8G6;  DorloD  f.  Christie,  39  Barb.  (N.  Y.) 
610;  Eisner  v.  Kellet,  3  Daly  (N.  Y.)  485; 
Stein  1-.  Steindler,  1  Miac.  (N.  Y.)  414,  20 
N.  Y.  Suppl.  839,  49  N.  ¥.  St  460;  Myers 
c.  Welles,  5  Hill  (N.  Y.)  463;  Wood  v.  3f>l- 
ferson  County  Bank,  9  Cow.  {N.  Y.)  194; 
HubbLy  p.  Brown,  16  Johna.  (N.  Y.J  70. 

VoTth  Carolina. —  Charlotte  First  Nat. 
Bank  v.  Limeburger,  83  N.'C.  454,  35  Am. 
Rep.  582. 

Ohio.—^  Duble  v.  Cincinnati,  etc.,  E.  Co.,  3 
Ohio  Dec.   (Reprint)   346. 

Penntylvania. —  7n  re  Bishop,  195  Pa.  St. 
S5,  45  Atl.  682;  Siebeneek  t.  Anchor  Sav, 
Bank,  111  Pa.  St.  187,  2  Atl.  485;  Hagey  t>. 
Hill,  76  Pa.  St.  103,  16  Am.  Rep.  683;  Wal- 
ters r.  Swallow,  8  Whart.  (Pa.)  446;  Okie 
V.  Spencer,  2  Whart.  (Pa.)  253,  30  Am.  Dec. 
251 ;  Staymaker  c.  Gundacker,  10  Serg.  A  R. 
(Pa.)  75;  RoberUon  v.  Vogle,  1  Dall.  (Pa.) 
262,  I  L.  ed.  123. 

Bhodn  Island. —  Bacon  c.  Harris,  IS  R.  I. 
69B.  10  Atl.  647. 

Boatk  Garoiina. —  Sharpe  V.  Bingley,  1  Mill 
(S.  C.)  373,  12  Am.  Dec.  643;  Moodie  v. 
Moirall,  1  Mill  (8.  C.)  387;  Kiddell  c.  Ford, 
2  Treadw,  (S.  C.)  678;  Ffddy  u.  Campbell,  2 
Brev.  (S.  C.)  21;  ShirtlifTe  c.  Davidson,  I 
Bay  (S.  C.)  466;  Scarborough  p.  Harris,  I 
Bay   (S.  C.)    177,   1  Am.  Dec.  60B. 

Tennessee. —  Robertson  p.  Allen,  3  Baxt. 
(Tenn.)  233;  Union  Bank  v.  McClung,  9 
Humphr.  (Tenn.)  OS;  Hill  v.  Bostick.  10 
Yerg.   (Tenn.)  410. 

yermont, —  Morse  e.  Huntington,  40  Vt. 
4S3. 

Ylrginia. —  State  Sav.  Bank  V.  Baker,  S3 
[VIII.  A,  8,  a] 


Ta.  610,  25  S.  K  550;  Stuart  V.  I 

84  Va.  772,  «  S.  E.  139;   Dey  e.  Martin,  78 

Va.   I. 

We»t  Virginia. —  Shields  v.  Reynolds,  I 
W.  Va.  483. 

WMCOMin. —  Hamilton  p.  Pasutj,  50  Wia 
602,  7  N.  W.  659,  36  Am.  Rep.  866. 

United  atatea. —  Eldr^e  c.  Chacon,  Crabln 
(U.  8.)  206,  8  Fed.  Cas.  No.  4,329;  White  r. 
Bums,  6  Cranch  C.  C.  (U.  S.)  123,  29  Fed. 
Caa.  No.  17,539;  Cope  p.  Huntt,  4  Cranch 
C.  C.  (U.  S.)  293,  6  Fed.  Caa.  No.  3,20«; 
IT.  8.  Bank  v.  Lee,  3  Cranch  C.  C.     ""   " 


McLean  v.  Lafayette  Bank,  3  McLean  (U.  S.) 
687,  16  Fed.  Caa.  No.  8,888;  Low  r.  Under 
hill,  3  McLean  (U.  S.)'  376,  15  Fed.  Cas.  Ho. 
8,661,  2  Weat.  L.  J.  360;  Morgan  p.  Tiptos, 
3  McLean(U.  S.)339,  17  Fed.  Cas.  No.  9,809; 
U.  S.  Bank  p.  Hatch,  1  McLean  (U.  S.)  90, 
2  Fed.  Caa.  No.  918  laffimied  in  6  Pet. 
(U.  S.)  250,  8  L.  ed.  387];  Seventh  Wird 
Bank  v.  Hanrick,  2  Story  (U.  S.)  416,  21 
Fed.  Cas.  No.  12,679. 

Bfifflond.— Hall  p.  CoJe,  4  A.  &  E.  677,  1 
Hurl,  k  W.  723,  5  L.  J.  K.  B.  100,  6  N.  *  M. 
124,  31  E.  C.  L  269;  English  P.  Darley,  I 
B.  *  P.  62,  3  Esp.  49,  6  Rev.  Rep.  643;  QouU 
v.  Robson,  8  East  676,  9  Rev.  Rep.  49S ;  Smitli 
Knox,   3   Esp.  46;    Badnall   v.   Samuel,  J 


Pric 


521. 


Canada. — Vankoughnet  P.  Mills,  5  Grant 
Gh.  (U.  0.)  063;  Farrell  v.  Oshawa  Mfg.  Co., 
fl  U.  C.  C.  P.  239;  Arthur  f.  Lier,  8  U.  C. 
C.  P.  180;  Commercial  Bank  e.  Johnston,  i 
U.  C.  Q.  B.  126. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notea," 
I  5S2. 

One  day's  extendon. —  A  binding  agree- 
ment extending  the  time  of  payment  for  out 
day  only  has  this  effect.  Shaw  p.  Nolan,  8 
Ia.  Ann.  25;  Fellows  t.  Prentiss,  3  Den. 
(N.  Y.)  612,  46  Am.  Dee.  484. 

Extension  for  period  sufficient  to  obtiii 
judgment. —  It  has  been  said  that  there  k 
no  general  rule  that  giving  time  to  the  makzr 
of  a  note  for  a  period  only  equal  to  tkst 
sufficient  to  obtain  a  judgment  does  not  dis- 
charge an  indorser  or  surety;  that  such  s 
rule  has  only  been  applied  In  cases  where  the 
giving  ot  time  occurred  after  an  action  bad 
been  commenced  on  the  note,  and  baa  reftr- 
enee  to  an  arrangement  in  tbe  ordinary 
course  of  proceeding  in  an  action,  by  which 
judgment  is  rather  expedited  than  delayed, 
and  does  not  apply  where  the  time  is  givn 
by  contract,  before  any  action  hsa  been  cont- 
menced.  Raught  r.  Black,  2  Disn.  (Ohiol 
477.  Compare,  however,  Ferguson  e,  Chil- 
dress,  9  Humphr.  (Tenn.)  382. 

10.  Tanner  e.  Gude,  100  Ga.  157,  27  8.  E. 
938,  and  other  cases  cited  in  the  note  pre- 

11.  f  lorida.— Fridenberg  r.  Bobinscn,  U 
Fla.   130. 
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parties  to  a  note  or  bill  is  a  discharge  of  erery  other  party  who  npOD  paying  It 
wonld  be  entitled  to  sne  the  party  to  whom  the  extension  is  granted.^  An 
extension  to  the  first  and  last  indoreers  will  dischai^  intermediate  indorsers,** 
bDt  an  earlier  party  will  not  be  discharged  by  givine  an  extension  of  time  to  a 
fiabseqnent  one,  for  he  cannot  be  prejudiced  tliereby.'*  If  there  is  a  binding 
B^p'eemeut  for  extension  it  is  immaterial  whether  it  is  made  before  or  after 
matarity  of  the  paper,"  or  whether  the  note  extended  be  the  principal  debt  or 
merely  collateral  to  it,**  Where  two  or  more  notes  are  secnred  by  the  same 
mortgage,  even  thongli  they  have  been  indorsed  by  the  payee  to  the  same  person, 
extension  of  the  time  of  payment  of  one  of  them  does  not  discharge  indoraers  or 
snretics  on  the  others." 

b.  Extension  After  Indoner's  Liability  Is  Fixed.  It  has  been  held  both  in 
England  and  in  the  United  States,  that  an  extension  of  the  time  of  payment  of  a 
bill  or  note,  granted  to  the  maker  or  accepter  by  the  holder,  does  not  discharge 
an  indorser,  if  hie  liability  has  already  become  fixed  by  a  valid  jndgment  against 
iiim."  There  are,  however,  several  decisions  to  the  contrary."  Some  courts  have 
held  that  he  is  not  discharged  if  his  liability  has  become  fixed  by  demand,  protest. 


GeoTffta.— Parmelee  P.  WUlUmB,  72  Cta- 
42 :  High  V.  Cox,  SG  Qa.  662. 

£rf>Huia«a. —  Hine  c.  Bailey,  16  Ia  213,  36 
Am.  Dec.  214;  Burtha  t>.  Donaldson,  16  La. 
382. 

IfaMoeAuMtt*. — Veasie  v.  Carr,  3  Alien 
(MftM.)    14. 

A'eic  yorlfc.— MottTsm  v.  MUK  2  Sandf. 
(N.  Y.)  189. 

PmMyliHtnM. —  Uaple*  ■>-  Hiaka,  Brightly 
(Pa.)   66.  3  Pa.  L.  J.  Rep.  244. 

7«sas. —  Garcia  t>.  Gray,  67  Tex. -282,  3 
S.   W.  42. 

Winwitvtn. —  Saeine  County  Bank  v.  I«- 
throp,  12  Wis.  464. 

SttglomS.. —  Philpot  f.  Briant,  4  Bing.  717, 
13  E.  C.  L.  708,  3  C.  4  P.  244,  14  E.  C.  L. 
B49,  6  L.  J.  C.  P.  O.  8.  182,  1  M.  *  P.  7B4, 
£9  Per.  Kep.  710;  Frazer  d.  Jordan,  8  E.  t  B. 
303,  8  Jur.  N.  S.  1064,  26  L.  J.  Q.  B.  288, 
6  Wkly.  Bep.  819,  92  E.  C.  L.  303. 

See  7  Cent.  Dig.  tit.  "  BiUa  and  Notaa," 
I  368. 

la.  Calliham  c.  Tanner,  3  Bob.  {La.)  299. 

13.  Hall  c.  Cole,  4  A.  4  E.  677,  1  Horl. 
ft  W.  723,  6  L.  J.  £.  B.  100,  6  N.  A  M.  124, 
31  E.  C.  L.  259. 

14.  Whiting  r.  Western  Stage  Co.,  20  Iowa 
664  (holding  that  exteneion  of  time  to  an 
indoroer  of  a  note  doe»  not  diacbarge  the 
maker) ;  Smith  c.  Knox,  3  Esp.  46  (holding 
that  discharge  of  the  drawer  of  a  bill  did 
not  discharge  the  accepter,  who  was  flnt 
liable) ;  QaHdge  v.  DaJton,  4  M.  ft  S.  226, 
16  Rev.  Rep.  440  (holding  that  an  extension 
of  time  given  by  an  indorsee  of  a  bill  to 
the  payee  does  not  discharge  the  drawer). 

15.  /Utnoit. —  Warner  e.  Campbell,  26  HI. 
282. 

VoMiiohuaelfs. — Veade  c.  Carr,  3  Allen 
(Haas.)    14. 

JfuMiesolo. — Moor  v.  Folsom,  14  Minn.  340, 
100  Am.  Dee.  227. 

Void  Fork. — Hnbbly  v.  Brawn,  16  Johns. 
(N.  T.)  70. 

WitootuAit. —  Hamilton  v.  Pron^,  60  Wis. 
692,  7  N.  W.  669.  36  Am.  Rep.  B66. 


And  * 


s  cited  supra,  note  9. 


Myers  c.  Weliei. 
also  Naasan  Bank  r.  Campbell,  63  Hun 
(N.  Y.)  229,  17  N.  Y.  8uppl.  737,  44  N.  Y. 
St.  101,  74  Hun  (N.  Y.)  616,  26  N.  Y. 
Suppl.  931,  57  N.  Y.  St.  202  \r&o^sed,  in 
147  N.  Y.  604,  41  N.  E.  502,  without  decid- 
ing this  point].  But  tsom^re  Hawkins  v. 
Gibaon,'74  Ga.  406. 
Dischaise  of  indorser  of  collateral  note. — 


maker,  without  consent  of  the  indoreer, 
collateral  to  his  own  note  for  the  same 
amount,  given  at  the  same  time  and  payable 
at  the  same  time,  a  renewal  of  the  principal. 
note  without  the  consent  of  the  indorser  of 
the  collateral  note  releases  him  from  liabil- 
ity. SUte  Sav.  Bank  r.  Baker,  93  Va.  SIO, 
26  8.  E.  G60.  Where  a  debtor  gave  his  note 
to  his  creditor,  and  as  collateral  security 
therefor  gave  another  note,  indorsed  by  a 
third  party  for  his  accommodation,  and  at 
maturity  the  first  note  was  taken  up  and 
paid  by  the  maker  by  his  giving  a  new  note 
with  c^her  security,  it  was  held  that  the  in- 
dorser of  the  collateral  note  was  discharged 
from  liability.  Huse  t>.  Alexander,  2  Mete. 
(Mass.)   157.  . 

17.  Hopkins  «.  Gray,  SI  Iowa  340,  1  N.  W. 
637;  OwingB  c.  McKenxie,  133  Mo.  323,  33 
S.  W.  SDZ,  40  L.  R.  A.  154  (holding  that  it 
can  make  no  difference  tliat  both  notes  liave 
matured  by  the  terms  of  the  mortgage  be- 
cause of  default  in  the  payment  of  one). 

18.  Louisiana  State  Bank  v.  Haralson,  2 
La.  Ann.  4G6;  King  t>.  Thompson,  3  Cranch 
C.  C-  (U.  S.)  146,  14  Fed.  Cas.  No.  7.807; 
Pole  c.  Ford,  2  Chit.  IBS,  18  E.  C.  L.  546; 
Braine  c.  Monson,  G  Jur.  635,  10  L.  J.  Exeh. 
4S8,  8  M.  ft  W.  668. 

19.  McDowell  c.  Wilmington,  etc..  Bank, 
1  Harr.  (Del.)  369;  Calliham  e.  Tanner,  S 
Rob.  (La.)  299;  Shields  t>.  Reynolds,  9  W.  Va. 
483;  Vankonghn«t  v.  Mills,  6  Grant  Ch. 
(U.  C.)  663. 


[VUI,  A.  8.  b] 
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and  notice  of  disLonor,'"  bnt  tlie  weight  of  aathority  is  to  th^  contrary."  Ae  va 
shall  see  he  13  not  discharged  in  tlie  absence  of  a  statnte  by  mere  delay  in  sning, 
unless  for  the  period  lixed  hy  the  statute  of  UinitationB,"  bnt  this  ia  very  different 
from  an  extension, 

0.  Conditional  Agreement  For  Extension.  If  an  agreement  for  extension  is 
conditional,  and  tite  condition  is  not  performed,  so  tliat  the  holder  is  at  no  time 
prevented  from  suing  on  ilie  instrnment,  an  indorser  or  snrety  is  not  discharged," 

d.  Beservatlon  of  Bights  Against  Indorsera  or  Sureties.  If  the  holder  of  a 
note,  in  agreeing  with  the  maker  to  extend  the  time  of  payment,  expressly  stipn- 
lat«8  as  a  part  of  the  agreement  that  the  delay  shall  not  affect  his  rights  against 
the  indorsera  or  sureties,  the  agreement  does  not  prejudice  the  indorsers  or 
enreties  and  they  are  not  discharged." 


SO.  U.  S.  Bank  i>.  McDoiutld,  4  Craneh 
C.  C.  (U.  S.)  1(24,  2  Fed.  Cas.  No.  925; 
U.  8.  Bank  v.  Abbott,  3  Cranch  C.  C.  (U.  S.) 
94,  2  Fed.  Caa.  No.  906.  See  also  Lenox  t. 
Prout,  3  Wheat.  (U.  S.)  620,  4  L.  ed.  449. 

21.  Veuie  v.  Carr,  3  Allen  (Maas.)  14; 
Dotlon  V.  Christie,  39  Barb.  (N.  Y.)  610; 
Wood  p.  Jefferson  County  Bank,  0  Cow. 
(N.  Y.)  194;  Hubbly  v.  Brown,  IC  Johns. 
<N.  Y.)  70;  Stats  Bank  o.  Wilson,  12  N.  G. 
484;  Union  Bank  c.  McClung,  9  Humphr. 
(Tenn.)'  9B.  And  see  the  caaea  cited  tiipra, 
VIII,  A,  3,  a,  note  0. 

SS.  See  iJitra.  VIII,  B. 

23.  S'anscM. — Costello  c.  WJlbelm,  13  Kan. 
829. 

Louuiana. —  Lamayer  v.  Ut«r,  22  La.  Ann. 
45. 

Mory tend.— Gray  p.  Fannera'  Nat.  Bank, 
81  Md.  631,  32  AtL  616;  Williams  f.  Hall,  9 
Gill   (Md.)  347. 

Wew  Jersey. — Herbert  p.  Servtn,  41  N.  J,  L. 
225. 
•  England. —  Bodnall  c.  Samuel.  3  Price  621. 

See  also  *uprn,  VIII,  A,  2,  c. 

Conient  of  Othei  Gieditoia. —  An  indorser 
on  a  note  is  not  discharged  by  an  agreement 
on  the  part  of  the  holder  with  the  maker 
to  give  the  latter  an  extension,  if  all  bis 
creditors  will  do  likewise,  where  such  condi- 
tion is  not  fulfilled.  Lamayer  r>.  Uter,  22 
La.  Ann.  45.  But  a  condition  in  an  agree- 
ment by  the  maker  of  a  note  and  certain  of 
his  creditors  for  an  eitenaion  of  the  time  of 
payment,  that  a  certain  other  creditor  shall 
execute  the  agreement,  is  performed  where 
the  agreement  is  executed  by  the  other  cred- 
itor's assignee  for  the  beneGt  of  creditors, 
the  assignment  having  been  made  prior  to  the 
agreement.  Gifford  f.  Allen,  3  Mete.  (Moss.) 
255. 

Condition  tliat  indorser  consent — A  holder 
of  a  note,  agreeing  to  an  extension  of  the 
time  of  payment  on  condition  that  the  in- 
dorser consents,  does  not  thereby  release  the 
indorser.  Winfree  v.  Lexington  First  Nat. 
Bank,  97  Va.  83,  33  8.  E.  375. 

Consent  of  indoTMi  see  infra,  VIII,  A,  3,  f. 

PrQcaiemeDt  of  surety. — An  agreement  to 
renew  a  note  by  taking  a  new  note,  provided 
it  shall  be  signed  by  the  surety  on  the  old 
note,  does  not  extend  the  latter  where  the 
surety  does  not  sign.  This  Is  true  although 
A  discount  may  be  paid  in  anticipation  of 
[YIII,  A,  S.  to] 


the  a 
Iowa  eSl, 

Tender  of  unstamped  paper. — An  indortar 
is  not  discharged  by  an  agreemttnt  to  extend 
the  time  of  pa^ymeut  of  a  note  on  receipt  of 
a  draft  duly  accepted,  where  the  draft  lent 
to  the  holder  is  not  stamped  as  required  by 
statute,  and  is  returned  by  him  for  that  rea- 
son.   Williama  v.  Hall,  9  Oill   (Ud.)  347. 

S4.  LowMtana. — Hine  c.  Bailey,  Ifi  La.  213, 
35  Am.  Dee.  214.  Compare,  however,  Ouitinc 
V.  Union  Bank,  10  Bob.   (La.)  412. 

Ua»»aoKu»eli». —  Hutchins  c.  Niehola,  IS 
Cush.  (Mass.)  299  (holding  that  an  agrw- 
ment  by  the  holder  of  a  negotiable  pronii- 
Bory  note  never  to  sue  the  maker  Uiereon, 
and  not  to  call  on  the  indorser  for  a  period 
of  nine  months,  suspends,  but  doM  not  de- 
stroy, the  claim  against  such  indorser | ; 
Sohier  e.  Loring,  6  Cush.   (Mass.)   537. 

IficWffan.— Big  Rapids  Nat.  Bank  o. 
Peters,  120  Mich.  51B,  79  N.  W.  891. 

Aew  Yort. —  Newburgh  Nat.  Bank  p.  Big- 
ler,  S3  N.  Y.  61 ;  Cairo  e.  Davies,  73  N.  Y. 
211,  29  Am.  Bep.  130;  Morgan  p.  Smith,  TB 
N.  Y.  537;  Bailey  e.  Baldwin,  7  Wend. 
(N.  y.)   289. 

?/ortA  Caroltno.— Charlotte  First  Nst 
Bank  V.  Lineherger,  83  N.  C.  464,  35  Am.  B«). 
6S2. 

i-entwyluonw.— Hagey  ».  Hill,  75  Pa.  St 
108,  15  Am.  Hop.  683. 

Fermonl. —  Morse  e.  Huntington,  40  Vt 
488. 

United  Btale*. —  Eldrege  v.  Chacon,  Crabbi 
(U.  8.)  296,  8  Fed.  Cas.  No.  4,329. 

&tij(I(7nd.— Oriental  Financial  Corp,  r.Owr 
end_  L.  R.  7  Ch.  142,  41  L.  J.  Ch.  332,  45 
L.   T.  Rep.  N.  a.  813;   Nichol     c.  Norril.  J 

B.  ft  Ad.  41,  23  E.  C.  L.  28 :  Boaler  c.  Mayor, 
19  C.  B.  N.  S.  76.  11  Jur.  N.  S.  595,  34  L.  J. 

C.  P.  230,  12  L.  T.  Rep.  N.  8.  457,  13  WUj. 
Rep.  775,  115  £.  C.  L.  76;  Price  v.  Baiter.  3 
C.  L.  R.  927,  4  E.  ft  B.  760,  1  Jur.  N.  S.  775, 
24  L.  J.  Q.  B.  130,  82  E.  C.  L.  760;  Pooky  e. 
Harradise.  7  E.  A  B.  431,  90  E.  C.  L.  431; 
Kearaiey  v.  Cole,  16  L..  J.  Exch.  115,  16 
M,  &  \V.   128. 

Canada. —  Bel]   v.   Manning,   11  Qrant  Ch. 

(U.   C.)    142;   Wood  p.   Brett,   9  Grant  Ck. 

(U.  C.)  452;  Canadian  Bank  of  CommerecP. 
Northwood,  14  Ont  207 ;  Upper  Canada  Buk 
v.  Jardin«,  9  U.  C.  C.  P.  332.  And  see  Pint 
«.  Wyld,  11  Ont.  422. 
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e.  BeserratloB  of  Bight  to  Sao  at  Reqnest  of  Indoraers.  Indoreers  are  not 
discbarged  by  an  agreement  on  tlie  part  of  the  holder  of  paper  to  extend  the 
time  of  payment,  where  it  is  stipulated  tliat  he  may  sue  at  any  time  at  the  request 
of  any  party  Bocondarily  liable  on  the  paper.* 

f.  Consent  of  Indorser  or  Sorety.  In  order  tliat  an  agreement  for  extension 
of  the  time  of  payment  of  a  hill  or  note  may  diacharge  an  indorser  or  surety,  it 
mast  be  without  his  consent,  express  or  implied.'*  His  assent  may  be  presnmed 
from  proof  of  an  established  usage  as  to  extensions.*'  The  consent  of  an  indor- 
ser or  surety  to  extensions  of  the  time  of  payment  cannot  be  extended  beyond  its 
terms." 

%.  Waiver  of  Discharge  and  EstoppeL     An  indorser  or  surety  on  a  note,  who 


SeaMB  for  nite^  In  Ha^y  v.  HUI,  75  P&. 
St.  108,  111,  15  Am.  Rep.  583,  it  was  said: 
*'  The  ground  upon  which  an  agreement  to 
give  time  to  the  maker,  made  by  the  holder 
without  the  coDseut  of  the  endorsers,  upon  a 
ralid  consideration,  is  held  to  be  a  diBcharge 
of  the  endorsers,  is  solely  this,  that  the  holder 
thereby  impliedly  stipulates  not  to  pursue  the 
endorsers,  or  to  seek  satisfaction  from  them 
in  the  intermediate  period.  It  ghq  never  ap- 
ply to  any  case  where  a  contrary  stipulation 
exists  between  the  parties.  Hence,  if  the 
agreement  for  delay  expressly  saves  and  re- 
serves the  rights  of  the  holder  in  the  interme- 
diate time  against  the  endorsers,  it  will  not 
discharge  the  latter.  In  such  case  the  very 
gfround  of  the  objection  is  removed,  for  their 
rights  are  not  postponed  against  the  maker, 
if  they  should  take  up  the  note." 

Borden  of  proving  reaervation.— A  stipula- 
tion in  an  agreement  extending  the  time  of 
payment  of  a  note,  reserving  the  holder's 
rights  against  an  indorser,  so  as  to  prevent 
his  discharge,  must  be  proved  when  set  up  by 
the  holder.  It  will  not  be  implied.  Stein  v. 
Steindler,  1  Misc.  (N.  Y.)  414,  20  N.  Y. 
Suppl.  839,  49  N.  Y.  St.  450, 

Agreement  between  maker  and  aabwqnent 
indoraei.—  In  Hill  ti.  Bostick,  10  Yerg. 
(Tenn.)  410,  it  was  held  that  the  renewal  of 
a  note  discharges  the  indorser  on  the  original 
note,  although  the  maker  and  an  indorser  on 
the  renewal  agreed  that  the  former  indorser, 
who  knew  nothing  of  tfat  agreement,  should 
still  be  liable  on  the  original  note. 

25.  Prout  V.  Decatur  Branch  Bank,  0  Ala. 
300. 

26.  ^Duiaiana. —  Gk>rdon  v.  Dreux,  6  Rob. 
(La.)  399;  Frazier  v.  Dick,  6  Rob.  (La.) 
240;  Huie  c.  Bailey,  IS  La.  213,  35  Am.  Dee. 
214. 

^ew  ffampt&ire. —  Pine  River  Bank  r. 
Swasey,  47  N.  H.  154;  Crosby  c.  Wyatt,  10 
N.  H.  318. 

Veto  Jertej/. —  Solomon  v.  Gregory,  19 
K.  J.  L.  112. 

Veio  York. —  East  River  Bank  v.  Kennedy, 
8  Boaw.  (N.  Y.)  543;  Moyer  c.  Urtel,  9  N.  Y. 
St.  667 ;  Chenango  Bank  v.  Cortiss,  19  Johns. 
|N.  Y.)  326. 

Tennettee. —  Cherry  d.  Miller,  7  Lea 
{Tenn.)  305;  East  Tennessee  Bank  v.  Hoote, 
1  Coldw.  (Tenn.)   156. 

Virginia. —  Wlnfree  v.  Lexington  First  Nat. 
Bank,  (Ta.  1899)  33  S.  £.  375. 


Wathington, —  Guarantee  L,  &  T.  Co.  v. 
Oatliber,  12  Wash.  507,  41  Pac.  887. 

n'Mcotwin.— Black  River  Falls  First  Nat, 
Bank  e.  Jones,  92  Wis.  36,  66  N.  W.  861, 
holding  that  an  extension  of  the  time  for 
payment  of  a  renewal  note  without  the  knowl- 
edge or  consent  of  one  ol  the  makers  does  not 
discharge  him,  although  he  was  merely  an  ac- 
commodation maker  of  the  original  note, 
where  the  renewal  note  was  accepted  at  bis 
sole  request  and  for  his  accommodation  and 
benefit  alone. 

United  States. —  Eldrege  v.  Chacon,  Crabbe 
(U.  S.)  296,  8  Fed,  Cas.  No.  4,329. 

Burden  of  pioof. —  The  holder  of  a  note  has 
the  burden  of  proving  that  an  indorser  as- 
sented to  an  extension  of  the  time  of  payment. 
Siebeneek  v.  Anchor  Sav.  Bank,  111  Pa.  St. 
187,  2  Atl.  485. 

The  assent  of  one  sniety  to  a  contract  for 
delay  will  not  bind  a  cosurety,  and  one  surety 
may  be  discharged  by  such  contract  while  the 
other  continues  liable.  Crosby  v.  Wyatt,  10 
N.  H.  318. 

Consent  to  prior  extension. —  If  the  holder 
of  a  note  has,  without  the  consent  of  the 
surety,  and  for  a  valuable  consideration,  con- 
tracted with  the  principal  to  enlai^  the 
time  of  payment,  the  surety's  defense  of  re- 
lease will  not  be  defeated  by  proof  of  an 
earlier  contract  of  the  same  kind,  made  with 
the  consent  of  the  surety.  Lime  Rock  Bank 
v.  Maltett,  34  Me.  647,  66  Am.  Dec.  673.  See 
also  Principal  and  Scbett. 

57.  Usage  of  bank  as  to  extension. —  If  a 
note  is  made  payable  to  a  bank,  where  a 
r^ular  usage  exists  to  receive  payment  by  in- 
stalments, at  regular  intervals,  with  the  in- 
terest on  the  balance  in  advance,  there  is  pre- 
sumptive evidence  of  the  assent  of  a  surety 
that  payment  may  be  delayed  and  received  by 
instalments,  according  to  such  usage,  until 
the  contrary  is  shown.  But  this  principle 
eanuot  be  held  to  apply  to  any  delay  beyond 
such  regular  usage;  and  no  assent  to  any 
other  course  can  be  presumed.  Crosby  v. 
Wyatt,  10  N.  H.  318. 

58.  Matehett  c.  Anderson  Foundry,  ete.. 
Works,  (Ind.  App.  1902)  64  N.  E.  229,  hold- 
ing that  an  indefinite  extension  of  the  time  of 
payment  or  more  than  one  extension  is  not 
justified  by  a  provision  in  a  note  waiving  all 
defenses  of  the  extension  of  the  time  of  pay- 
ment given  the  drawers  or  indorsers. 

Conitnictlon  of  coiuent.— A  joint  and  mv> 
[Vin.  A.  8.  ff] 
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has  been  diBchareed  from  liability  by  aa  extension  of  time  granted  to  the  mater, 
may  wure  his  discliarge,  and  he  does  so  by  a  new  promise  given  after  the  dis- 
cbarge and  witli  full  knowledge  of  the  facte.**  A  judgment  forecloeing  a  mort- 
gage ^ven  to  secure  a  note  on  extension  of  the  time  of  payment  does  not  estop 
an  indorser  or  snrety  on  the  note  from  claiming  a  discharge  by  reason  of  the 
extension,  if  he  was  not  a  party  to  the  snit.*" 

4.  What  Anodnts  to  an  Extbnsidn  dr  Ssnewal  —  a.  In  GenwaL  To  consti- 
tute a  lenewai  or  extension  of  the  time  of  payment  of  a  bill  or  note,  so  as  to 
pcevent  a  suit  to  discharge  indorsers  or  sureties,  there  mnst  be  a  definite  and 
binding  agreement  postponing  the  time  for  payment."    Mere  indulgence  by  the 


eral  promissory  note  providing:  "  W«,  the 
makers,  sureties,  guarantors,  and  iadoroers 
hereon,  agree  to  extensions  of  this  note  with- 
out notice,  hereby  ratifjdng  such  eitensiona, 
and  binding  ourselves  for  payment  hereof  m 
if  no  extension  of  time  for  or  forbearance  of 
payment  has  been  granted  or  made,"  contem- 
plates an  actual  extenaion  of  the  time  of  pay- 
ment and  an  actual  forbearance  to  sue,  rest- 
ing upon  a  positive  agreement  therefor,  and 
not  merely  delay  or  indulgence  without  any 
binding  extension.  Wellington  Nat.  Bank  D. 
Thomson,  9  Kan.  App.  667,  5S  Pac.  178. 

Conaent  of  joint  makers  necesury. — ^As 
agreement  by  an  accommodation  indoraer  o( 
a  note  that  the  payment  thereof  may  be  ex- 
tended, means  an  extension  with  the  consent 
of  the  makers;  and  where  an  extension  is 
mode  with  the  consent  of  only  one  of  two 
makers  of  the  note,  so  as  to  discharge  the 
other  and  thereby  increase  the  liabilities  of 
tbe  indorser  without  his  consent,  the  indorser 
is  discharged.  Uniontown  Bank  ti.  Mackey, 
140  U.  S.  220,  11  S.  Ct.  844,  35  L.  ed.  4S5. 

Consent  conditioned  on  reduction  of  debt. 
—  Where  the  indorser  of  a  note  protested  for 
non-payment  signed  an  agreement  reciting 
that  the  drawer  was  about  making  an  ar- 
rangement with  the  holder  for  the  renewal  of 
the  note,  "  which  is  to  be  reduced  from  five 
to  ten  per  c«nt  every  sixty  days,"  and  con- 
senting that  the  protested  note  be  held  as 
collateral  security,  and  stipulating  to  take 
no  advantage  of  any  delay  given,  it  was  held 
that  the  holder,  having  accepted  the  renewal 
without  always  exacting  the  reduction,  had 
given  time  to  the  drawer  without  consent  of 
the  indoraer,  and  could  not  recover  on  the 
original  indorsement.  Dundas  v.  Sterling,  4 
Pa.  St.  73. 

29.  Hazard  v.  WhiU,  26  Ark.  155;  BUck 
River  Falls  First  Nat.  Bank  r.  Jones,  92  Wis. 
36,  65  N.  W.  861  (holding  that  if,  after  learn- 
ing of  an  extension  of  the  time  for  payment  of 
a  note,  a  surety  recognizes  his  liability  thereon 
by  giving  a  collateral  note  for  the  debt  or  in 
any  other  way  amounting  to  a  promise  to  pay 
the  same,  he  remains  liable  notwithstanding 
such  extension).  Bnt  see  Walters  c.  Swal- 
low, 6  Whart.  (Pa.)  446. 

Acts  OT  odmissiona  in  ignorance  of  dia- 
chatgc. —  An  indorser  who  execut«s  a  deed  of 
trust  to  secure  the  note,  in  ignorance  of  the 
fact  that  the  holder  has  released  him  by  ex- 
tending the  time  of  payment,  does  not  waive 
such  defense.  Dey  o.  Martin,  78  Va.  1.  And 
[VIII.  A,  8.  b] 


admissions  in  letters  by  a  surety  of  his  Us- 
bilit;  on  >  note,  made  before  he  had  knowl- 
edge of  an  extension  of  time  of  payment,  will 
not  estop  him  from  asserting  his  release  be- 
cause of  such  extension.  Fay  v.  Tower,  58 
Wis.  286,  16  N.  W.  658. 


30.  Kane  e.  Cortesy,  100  N.  Y.  132,  % 
N.  E.  874. 

31.  AXaboitM.. —  Abercrombie  c.  Knox,  S 
Ala.  728,  37  Am.  Dec.  721. 

JiHnois.— Booth  c.  Wiley,  102  HI.  84.  hold- 
ing that  an  assurance  by  Uie  holder  of  a  note 
secured  by  a  deed  of  trust,  or  by  his  agent, 
to  a  purchaser  from  the  mortgagor  that  it  tbe 
latter  would  keep  the  interest  paid  there 
would  be  no  sale  of  the  property,  the  penoB 
to  whom  such  assurance  was  given  assuming 
no  express  liabilit?  to  pay  the  interest,  and 
there  being  no  agreement  on  behalf  of  tbe 
holder  of  the  note  to  extend  the  time  of  pay- 
ment for  any  de&nite  period,  did  not  amount 
to  a  contract  to  extend  the  time  of  payment. 

/ndtona. —  Jemison  c.  Walsh,  30  Ind.  1B7, 
holding  that  a  written  agreement  by  the  par- 
ties, three  days  after  the  execution  of  a  note 
that,  in  consideration  of  n  sale  then  made  of 
n  stock  of  goods  to  the  maker,  he  should  first 
pay  two  other  notes  issued  at  the  date  of  tb« 
agreement  to  the  same  payee,  due  six  and 
twelve  months  after  date,  the  same  to  be  paid 
off  with  the  proceeds  of  the  goods,  and  that 
after  they  should  be  so  paid  the  first  not« 
should  be  paid,  did.  not  extend  ijie  time  at 
wbich  the  notes  last  executed  becau>e  doc 
but  did  extend  the  time  for  the  payment  of 
the  first  note  one  year  from  the  date  of  the 
agreement. 

A'CTi(ucJfy.~  Alley  P.  Hopkins,  98  Ey.  MS. 
17  Ky.  L.  Rep.  1227,  34  S.  W.  13,  66  Am.  St 
Rep.  382. 

LoutsMina. —  Fortinean  v.  Boissiere,  U  i*- 
470;  Hefford  v.  Morton,  11  Ia.  116. 

Jfaine.— Mariners'  Bank  e.  Abbott,  28  He. 
280. 

Jforyland. —  Gray  v.  Farmers'  Nat  Bank. 
81  Md.  631,  32  Atl.  Cie. 

if  aJtocAuaetls, — Agricultural  Bank  r.  Biahop, 
C  Gray  tMass.)  317. 

JVusi«gip}H. —  Brown  V.  Propfait,  53  Mi«». 
040. 

A'ebriMfca.— Parker  e.  Taylor,  (Nebr.  ISM) 
fll  N.  W.  537,  holding  that  where  the  bolder 
of  a  note  sells  tbe  same  and  extends  the  tiiM 
in  which  ttie  purchaser  is  to  pay  him  tbereftf 
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holder  to  the  maker  or  accepter,  and  forbearance  to  sne,  is  not  an  csteneion, 
where  there  is  no  agreement  to  sach  effect"     Mere  delaj,  however,  will  operate 


the  D 

A'em  Tork. —  Wood  v.  Jefferson  County 
Bulk,  9  Cow.  IN.  Y.)  194,  holding  that  wbero 
tbe  holder  of  a  note  agreed  with  the  maker 
to  BUB  the  Indorser  and',  if  he  failed  to  collect 
the  debt,  then  to  receive  security  from  tbe 
maker  at  two  years,  tbe  agreemeDt  did  not 
take  away  the  holder's  right  to  sue  the  maker, 
or  diacharve  th?  indoner. 

Ohio.— Edwards  v.  Bedford  Chair  Co.,  41 
Ohio  St  17;  JoDea  v.  Brown,  U  Ohio  St. 
601;  Tinan  tj.  Wayne,  1  Disn.  (Ohio)  148,  18 
Ohio  Dec.  (Reprint)  S41;  Thompson  t>.  Har- 
ihitl,  Z  Ohio  Dec.  (Reprint)  fiOfl,  3  West.  I.. 
HoDth.  388. 

Femitylvania. —  Siebeneck  v.  Anchor  Sav. 
Bank,  111  Pa.  Bt  187,  2  Atl.  486;  People's 
Bank  f.  L^and,  103  Pa.  BL  309,  49  Am. 
Bip.  1!8.  Where  a  not«  waa  payable  one 
year  after  its  dat«,  and  several  months  after 
its  date  the  maker  agreed  with  the  payee  to 
sell  the  latter  certain  real  estate  and  to  pay 
all  debts  of  the  Srm  of  which  tbe  parties  were 
members  within  one  year  from  the  date  of  tbe 
agreement,  in  consideration  of  which  the  payee 
agreed  to  surrender  the  note  as  soon  as  the 
maker  had  paid  such  debts  and  conveyed  the 
real  estate,  it  waa  held  to  constitute  an  ex- 
tension of  time  of  payment.  Henderson  v. 
Ardery,  38  Pa.  St.  449. 

Bonth  C^oroltna.-^  Ehrick  t>.  Haslett,  I  Nott 
k  tL  (B.  C.)  lie,  holding  that  notice  to  tbe 
maker  of  a  note  on  the  last  day  of  grace  to 
pay  his  note  "by  nine  o'clock  to-morrow" 
does  not  discharge  the  indorser. 

rewis.— Frois  p.  Mayfleld,  33  Tei.  801. 

WUeoita%n. —  Racine  County  Bank  v.  I«- 
throp,  12  Wis.  408,  where  tbe  payee  and  in- 
dorser of  an  acceptance,  after  the  same  hod 
been  protested  for  non-payment,  assigned  to 
the  accepters  an  account  against  the  holder, 
to  be  used  by  tbem  as  a  set-off  against  the 
draft;  and,  in  consideration  of  the  assign- 
ment, the  payee  took  the  accepters'  note,  pay- 
able one  day  after  date,  under  an  agreement 
that  the  note  was  not  to  be  enforced  unless 
the  set-off  was  allowed.  The  draft  afterward 
came  back  into  the  payee's  hands,  and  an  ac- 
tion was  brought  against  the  drawer.  It  was 
held  that  the  transaction  amounted  to  an 
extension  of  time. 

Vniied  States. —  Gordon  v.  Oiattanooga 
Third  Nat.  Bank,  144  U.  S.  97,  IS  8.  Ct.  667, 
38  L.  ed.  360;  Uniontown  Bank  v.  Mackey, 
140  U.  S.  220,  II  S.  Ct.  844,  35  L.  ed.  4S6; 
Ex  p.  Balch,  2  Lowell  (U.  8.)  440,  2  Fed.  Cas. 
No.  789,  13  Nat.  Bankr.  Beg.  160;  Low  v. 
Underhill,  3  McLean  (U.S.)  376, 16  Fed.' Caa. 
No.  8,661,  E  West  L.  J.  360. 

Canada. —  Thompson  c.  lifcDonald,  17  U.  C. 
Q.  B.  304. 

See  7  Cent.  Dig,  tit.  "  Bills  and  NotAS," 
1682. 

An  indorwment  on  a  note  made  by  the 
maker  leveral  years  after  maturity,  stating 


that  he  renewed  tbe  promise,  constitutes  a 
renewal.  Warren  Academy  p.  Starrett,  15 
Me.  443.  Indorsements  on  a  promissory  note 
of  the  words  "  Received,  Renewed,"  bearing 
snccessive  dates,  all  subsequent  to  the  matu- 
rity o(  the  note,  are  equivalent  in  each  case 
to,  "  Received  the  interest  for  a  renewal  of 
the  note,  in  its  original  terms,  from  this 
date,"  and  show  renewals.  Lime  Rock  Bank 
e.  Mallett,  34  Me.  647,  66  Am.  Dec.  673. 

Failure  to  retnni  note  sent  as  lenewaL — 
In  an  action  on  a  note  where  defendant  pleads 
that  he  had  sent  in  a  renews)  to  plaintiffs 
and  that  they  never  returned  it,  and  plaintiffs 
reply  that  they  bad  refused  to  accept  the  note- 
as  n  renewal,  defendant  will  be  held  to  have 
been  bound,  on  such  refusal,  to  call  and  take 
away  the  not«  he  had  so  sent  in  renewal ;  and 
that  the  mere  fact  of  plaintiffs  not  returning 
it  will  not  be  construed  into  an  agreement  to 
renew.  I^man  -b.  Chamard,  1  L.  C.  Jur. 
286. 

Uiags  of  bank  to  renew. —  Where,  accord- 
ing to  the  usage  of  a  bonk,  a  note  of  princi- 
pd  and  surety  payable  in  sixty  days  wos  re- 
newable by  the  payment  of  twenty-five  per  cent 
at  the  expiration  of  that  time  without  a  new 
note  being  given,  and  if  the  principal  aided 
the  operations  of  the  bank  in  a  certain  man- 
ner, the  credit  was  continued  from  time  to- 
time  on  his  paying  the  interest  in  advance, 
it  being  understood  that  if  the  banks  should 
want  money  the  note  might  be  collected  before 
the  expiration  of  the  credit  tbun  obtained,  it 
was  held  that  such  enlargement  of  tbe  debt 
did  not  discbarge  a  surety,  as  the  l>ank  did 
not  disable  itself  to  sue  the  principal  at  any 
tima.      Blackstone    Bank   c.    Hill,    10    Pick. 


s.) 


Change  of  article*  of  loan  asoodation. —  If 
a  loan  association,  whose  articles  authorize 
loans,  which  are  required  to  be  repaid  in 
monthly  instalments,  amend  them  so  as  to 
allow  the  borrower  to  omit  repayment  of  any 
part  of  the  principol  until  his  note  becomea 
due,  and  a  borrower  acta  on  such  amendment, 
it  constitutes  an  extension  of  time  on  the 
monthly  instalments  and  discbarges  a  surety. 
Byera  v.  Hussey,  4  Colo.  515. 

The  consent  of  the  payee  of  a  sight  draft 
to  its  being  accepted  at  four  months  is  an 
extension  of  the  time  of  payment.  Burthe  f. 
Donaldson.  15  La.  392. 

Demanding  payment  by  a  certain  time,  aa 
where  the  maker  ot  a  note  given  in  considera- 
tion of  the  use  of  certain  property  writes  to 
tbe  holder  after  maturity  that  be  will  rescind 
the  contract  if  the  note  is  not  paid  by  a  cer- 
tain time,  is  not  an  extension  of  the  time  for 
payment  of  the  note.  Hurst  p.  Trow  Print- 
ing, etc.,  Co.,  2  Misc.  (N.  T.)  361,  22  N.  Y. 
Suppl.  371,  51  N.  Y.  St.  20e,  30  Abb.  N.  Cas. 
(l^Y.)    L 

83.  Connecficuf. —  Lookwood  f.  Oawford, 
IS  Conn.  361. 

Kentndcy. —  Higgina  V.  Uorrlson,  4  Dana. 
(Ky.)  100. 

[Vm,  A,  4.  a] 
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as  a  diBchiirge  in  some  jnrisdictions.*'  There  is  no  extension  where  the  drawee  of 
a  check  writes  the  word  "accepted  "  thereon  and  makes  a  partial  pajment  odIv 
there  being  no  agreement  for  delay ." 

b,  Beoeivlng  FaTment  of  Interest.  No  donbt  all  of  the  conrts  agree  that 
proof  that  the  holder  of  a  bill  or  note,  at  or  after  its  matnrity,  received  interest 
in  advance  for  a  period  beyond  its  maturity,  is  not  concloBire  evidence  of  an 
agreement  extending  the  time  of  payment."  Some  courts  Iiave  held  that  it  ii 
prima  facie  evidence  of  such  an  agreement,"  while  others, have  held  that  it  is 


Louiaiana. —  Moore  v.  Britton,  22  La.  Ann. 
«4;  Buckncr  v.  Watt,  19  La.  211;  Boutt«  c. 
Hartln,  IS  Id.  133  (balding  that  loere  con- 
lent  of  the  holder  of  a  note  to  the  maker'a 
going  to  another  citj  to  procure  the  money 

h  to  pay  tfa«  Dot«  waa  not  an  ext«n- 


y  at  t 


le). 


Mataackaaetta. — Way  v.  Dunham,  166  Maas. 
263,  44  N.  B.  220. 

Uiaaovri. — Warrenaburg  Co-operative  BIdg. 
Auoc  V.  Zoll,  83  Mo.  94;  Globe  Mut.  Ina.Co. 
«.  Carson,  31  Mo.  218. 

Hete  York. —  Utica  Bank  r.  Ive»,  17  Wend. 
(N.  Y.)  501;  Powell  V.  Waterg,  17  Johna. 
JN.  Y.)    176, 

VortK  Carolina.—  Stat*  Bank  v.  Wilson,  12 
N.  C.  494. 

Temeaaee. —  Cheny  e.  Miller,  7  Lea 
<TcnQ.)  306. 

United  Btataa. — Rom  v.  Jones,  22  Wall. 
(U.  8.)  576,  22  L.  «d.  730;  MeLemorc  v. 
Powell,  12  Wheat.  (U.  S.)  S64,  6  L.  ed.  726. 

Canada. —  Thompson  v.  McDonald,  17  U.  C. 
<l.  B.  304. 

Failnre  of  the  holder  to  nift  on  a  note  will 
not  justify  the  inference  that  be  consented  to 
«xtend  the  time  of  payment.  In  the  face  of 
positive  testimony  to  the  contrary.  New  Ot- 
leana  Mut.  Nat.  Bank  t>.  Coco,  107  La.  268, 
31  So.  e2S. 

S3.  See  infra,  VHI,  B. 

34.  WarrensbuTg  Co-operattve  Bldg.  Assoc. 
e.  Zoll,  83  Mo.  94. 

38.  Arizona. —  McGlassen  o.  Tyrtell,  (Aria. 
laeS)    44  Poc.   1088. 

Colt^oruiK.— Hellier  v.  Russell,  130  Cal, 
143,  68  Pac.  681. 

ilaine.—  Mariners'  Bank  f .  Abbott,  28  Me. 
280;  Freeman's  Bank  v.  Rollins,  13  Me.  202. 

Uaaaachuaetta. —  Eaydenville  Sav.  Bank  -d. 
Parsons,  138  Mass.  53 ;  Oxford  Bank  v.  Lewis, 
8  Pick.  (Mass.)  463. 

Uiaaitaippi. —  Brown  «.  Propbit,  63  Miss. 
«4B. 

Miaaoun.—  St.  Joseph  F.  4  M  Ins,  Co.  o. 
Hauck,  71  Mo.  466;  Springfield  First  Nat. 
Bank  v.  Leavitt,  6S  Mo.  662 ;  Hosea  u.  Row- 
ley, 67  Mo.  367;  American  Nat.  Bank  v. 
Love,  62  Mo.  App.  378;  Nevada  First  Nat 
Bank  v.  Gardner,  67  Uo.  App.  268;  Citizens' 
Bank  v.  Norman,  38  Mo.  App.  484;  Rusaell 
f7.  Brown,  21  Mo.  App.  61. 

KoD  Bamvahire. —  Crosby  f>.  Wyatt,  10 
N.  H.  318. 

Ohio. —  Denlson  University  c.  Manning,  66 
Ohio  St.  138,  61  N.  E.  706;  Gard  e.  Neff,  39 
Ohio  St.  OOT. 

TeoKu,— Maddox  c,  Lewis,  18  Tex.  Civ.  App. 
■424,  34  S,  W,  647, 
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United  Statea. — Uniontown  Bank  C.  Hackn, 
140  U.  S,  220,  11  S,  Ct  944,  35  L.  «L  49i. 
where  the  holder  of  a  not«  ss^sed  to  extend 
credit  on  renewal  notes  made  by  the  aanie 
parties,  and  the  maker  paid  interest  for  u 
extended  time,  and  prior  thereto  the  surety 
had  died,  which  fact  was  then  unknown  to  t^ 
holder,  and  the  renewal  notes  were  never  exe- 
cuted. It  was  held  that  no  agreement  to  ex- 
tend time  of  payment  could  be  inferred  fron 
the  mere  payment  of  the  interest  under  tbt 
eircumstancM. 

See  7  CenL  Dig.  tit.  "  BiUs  and  Notea,' 
I  336. 

36.  (7(mn«cf icut,— Skelly  o.  Bristol  Sit. 
Bank,  63  Conn,  83,  26  AU.  474,  38  Am.  St 
Rep.  340,  19  L.  R.  A.  699. 

Otorgia. —  Randolph  v.  Fleming,  6S  Gs, 
776;  Scott  r,  Saffold,  37  Ga.  3B4,  See  slw 
Heath  V.  Achey,  96  Ga.  433,  23  S.  E.  3M, 
Contfare  Williams  v.  Wright,  69  Ga.  75S. 

/Ittnot*. —  Warner  f>.  Campbell,  26  IlL  281 

Indiana. —  Mcnnet  v.  Grisard,  79  Ind  £££; 
WoodbUTu  c.  Carter,  50  Ind.  376,  Compart 
Cheek  c.  Glass,  3  Ind.  296. 

Minneaota.—  St.  Paul  Trust  Co.  e.  St.  Fiul 
Chamber  of  Commerce,  64  Minn.  439, 67  N.  W. 
360. 

A'mp  Bampahire. —  New  Hampshire  Sav. 
Bank  v.  Colcord,  15  N.  H.  IIB,  41  Am.  Dr. 
686;  New  Hampshire  Sav.  Bank  e.  Els,  11 
N,  H,  336;  Crosby  e.  Wyatt,   10  N.  H.  318. 

North  Carolina. —  HoUingsworth  e.  Tomlin- 
son,  108  N.  C,  246,  12  S,  E.  »89. 

OAio.— Atkinson  v.  Talbott,  1  Dira. 
(Ohio)  111,  12  Ohio  Dec.  (Reprint)  SIS.  See 
also  Gard  c.  Neff,  39  Ohio  St.  607,  Cimpart 
Jones  V.  Brown,  11  Ohio  St,  601. 

Oregon. —  Lazelle  t).  Miller,  40  Oreg.  549, 
67  Pac.  307,  holding  that  an  indoreement  on 
the  note  reciting  the  receipt  of  a  certain  Bum 
as  interest  to  a  certain  future  date,  although 
the  sum  is  insufficient  to  cover  the  interest 
to  the  designated  time,  is  prima  faoir  evidence 
that  the  payment  was  received  as  interest  (o 
such  time. 

Pennaj/lnania. —  Siebeneck  f.  Anchor  Siv. 
Bank,  111  Pa.  St.  137.  2  Atl,  486;  Wallen  V. 
Swallow,  6  Wheat,  iFi.)  446. 

Teaaa. —  Maddox  v.  Lewis,  12  Tex.  Civ. 
App.  424,  34  S.  W.  647. 

Veruwtnf. —  People's   Bank  V.   Pearsons,  39     ■ 
Vt.  711,     Compare  Middlebury  Bank  v.  Btsg- 
ham,  33  Vt.  621. 

Wisconsin. —  See  BUck  River  Falls  Jirtt 
NaL  Bank  v.  Jones,  92  Wis.  38,  65  N.  W.  881. 

Canada. —  Ryan  t>.  McKerral,  15  Out  460. 

See  7  Cent.  Dig.  Ut.  "  Bills  and  Notai," 
I  336. 
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Beitlier  prima  fa<ne  nor  sufficient  evidence,"  ftlUiongli  it  may  l>e  snfficient  with 
other  circnmetaDcea  to  take  the  caee  to  tlie  jury."  Indorsement  upon  a  note 
payable  on  a  certain  day,  ehowins;  merely  that  interest  has  been  paid  annually  on 
the  note  for  several  years  eince  its  maturity,  are  no  proof  tliat  an  extension  has 
.   been  agreed  upon." 

o.  Taking:  New  Notes  or  Other  Seouritles  —  (i)  In  Oeneral.  If  tlie  holder 
-of  a  hill  or  note  takes  from  the  maker  a  new  hill  or  note  payable  at  a  future  time 
in  the  place  of  it,  whether  he  surrenders  the  old  bill  or  note  or  not,  and  does  not 
take  the  same  merely  as  collateral  and  without  any  agreement  for  delay,  there  is 
ail  extension  of  the  time  of  payment  which  will  preclude  him  from  suing  until 
the  new  bill  or  note  matures,  and  will  release  indoreers  or  sureties  on  the  old  hill 
■or  note  who  do  not  consent."     The  same  is  true  where  the  holder  of  commercial 


UnpeiforoMd  condition. —  An  agreement  for 
extension  of  time  of  paymeDt  of  ft  note  can- 
Dot  be  inferred  from  the  mere  pajrment  of  in- 
terest, where  the  holder  never  agreed  to  ex- 
tend payment  except  upon  receiving  a.  new 
note  signed  by  both  makers  of  the  old  one, 
which  wsa  never  given.  UDiontown  Bank  V. 
Mackey,  140  U.  S.  220,  II  S.  Ct.  844,  3G  L.  ed. 
485. 

37.  Mariners'  Bank  v.  Abbott,  28  Me.  280; 
Crosby  f.  Wyatt,  23  Me.  168;  Freeman's  Bank 
«.  ItoUins,  13  Me.  202;  Haydenville  Sav.  Bank 
c  Parsons,  136  Mass.  63;  Agricultural  Bank  r. 
Bishop,  6  Gray  (Mass.)  317;  Central  Bank 
c.  Willard,  17  Pick.  (Mass.)  150,  28  Am.  Dec. 
284;  Blackstone  Bank  V.  Hill,  10  Pick.  (Mass.) 
120;  Oxford  Bank  v.  Lewis,  8  Pick.  (Mass.) 
-498 :  Springfield  First  Nat  Bank  v.  Leavitt, 
S5  Mo.  602;  Hoeea  d.  Rowley,  67  Ho.  357; 
American  Nat.  Bank  c.  Love,  62  Mo.  App.  378 ; 
Nevada  First  Nat.  Bank  v.  Gardner,  67  Mo. 
App.  206;  Citizens'  Bank  e.  Moorman,  38 
Ido.  App.  484;  Rnssell  v.  Brown,  21  Mo.  App. 
51;  Peutenuan  v.  Dorman,  8  Ohio  Dec.  (Ee- 
print)   391,  7  Cine.  L.  Bui.  281. 

Payment  of  interest  to  day  of  payment. 
—  The  payment  of  interest  on  a  nol«  up  to 
the  day  of  such  payment  at  a  greater  rate 
than  the  party  is  l^ally  bound  to  pay  is  not 
sufficient,  without  any  other  proof  to  show  an 
Agreement  to  extend  the  time  of  payment. 
Steams  t>.  Sweet,  78  II!,  446.  See  also  Am- 
fcerg  e.  Nachtway,  92  111,  App.  608.  Where 
the  maker  of  a  promissory  note  previous  to 
its  maturity  sent  the  holder  a  letter  contain- 
ing a  draft,  and  stating  that  he  hoped  to  be 
»ble  to  pay  the  note  soon,  in  which  case  the 
Amount  of  the  draft  was  to  be  applied  in 
part  payment,  but  that  if  he  could  do  so  the 
holder  should  take  thnl.  sum  as  interest  in 
advance  for  three  months  after  the  maturity 
of  the  note ;  and  the  holder  made  no  reply  to 
the  letter,  but  procured  the  draft  to  be  cashed, 
and  held  the  proceeds  vrithout  making  any 
application  thereof  upon  the  note  until  the 
expiration  of  tbreo  months  after  the  maturity 
of  the  note,  when  he  indorsed  it  as  three 
months'  interest  thereon,  it  was  held  that  these 
facts  did  not  import  a  binding  contract  U>  de- 
lay the  payment  of  the  note.  Middlebnry 
Bank  o.  Binf^ham,  33  Vt.  621. 

38.  Russell  v.  Brown,  21  Mo.  App.  61.  See 
Lawrence  r.  Thom,  9  Wyo.  414,  64  Poc 
339. 


ludotMrnant  of  Interest  "for  a  renewal," 
etc —  But  it  has  been  held  that  the  indorse- 
ment of  interest  for  a  stipulated  time  upoit 
a  matured  note,  with  the  .words  "for  a  re- 
newal," or  "  to  renew  the  balance,"  or  "  bal- 
ance renewed,"  is  sufficient  to  authorize  the 
jury  to  find  an  agreement  for  an  extension  of 
the  time  of  paymenL  Mariners'  Bank  e.  Ab- 
bott, 28  Me.  280. 

Indorsement  on  wnpper. —  But  where  a 
bank  after  a  promissory  note  discounted  by 
it  had  become  due,  and  upon  the  application 
of  the  promisor  for  a  renewal,  indorsed  on  the 
wrnpper  of  the  note  the  words,  "  renewed  for 
three  months  "  and  the  promiBor  paid  the  in- 
terest in  advance,  but  the  note  was  retained 
by  the  hank  and  no  new  note  was  given,  it 
was  held  that  the  indorsement  did  not  become 
a  part  of  the  note,  and  that  the  bank  was  not 
thereby  disabled  from  commencing  an  action 
upon  the  note  before  the  expiration  of  three 
months.  Central  Bank  v.  Willard,  17  Pick. 
(Mass.)    150,  28  Am.  Dec.  284. 

39.  Dyar  t>.  Shenkberg.  93  Iowa  154,  61 
N.  W.  403;  Alley  c.  Hopkins,  08  Ky.  668,  IT 
Ky.  L.  Rep.  1227,  34  8.  W.  13,  56  Am.  St. 
Rep.  382  (holding  that  the  mere  fact  that  at 
the  maturity  of  a  note,  and  at  the  end  of  each 
year  for  two  years  thereafter,  the  maker  paid 
to  the  holder  interest  for  the  year  post, 
whether  at  a  legal  or  a  naurious  rate,  does 
not  show  an  agreement  for  a  definite  extension 
of  time  in  consideration  of  such  payments). 
See  also  Fortineau  v.  Boissiere,  13  La.  470. 

40.  OTOT^ia.— Rhodes  c.  Hart,  51  Ga.  320. 
Kanaaa. —  Schnitzler    d.     Wichita     Fourth 

Nat.  Bank,  1  Kan.  App.  674,  42  Pac.  406. 

Kentaoky. —  Norton  v.  Roberta,  4  T.  B. 
Mon.  (Ky.)  491. 

Louisiana. —  Shaw  v.  Nolan,  8  La.  Ann.  25. 

Michigan.—  Sage  t>.  Walker,  12  Mich.  426, 
where  tiie  holder  of  a  promissory  note  wrote 
to  the  indorsers,  requesting  them  to  give  a 
new  note  in  renewal;  and  a  new  note  was  ac- 
cordingly made  and  indorsed  by  the  same 
parties  and  sent  to  the  holder  with  a  request 
for  the  return  of  the  old  note.  No  notice  was 
taken  of  ibis  request,  nor  were  the  indorsers 
notified  when  the  new  note  fell  due  and  re- 
mained unpaid.  It  was  held  that  these  facts 
discharged  the  liability  of  the  indorsers  on  the 
old  note. 

J/isttwippt. —  Green  tr.  Skinner,  72  Mis*. 
254,  16  So.  37S. 

[Vm,  A,  4.  6.  (I)] 
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paper,  at  or  after  matority,  takes  time  drafts  or  aeoeptanoes  **  or  a  postdated 
check."  Some  coarts,  but  not  all,  hare  lield  that  an  agreement  to  extend 
the  time  of  payment  is  to  be  implied  from  the  mere  taking  of  the  new  paper 
payable  at  a  fatnre  daj,  nnless  it  is  affirmBtivel;  sliown  that  it  was  taken  merely 
as  collateral  secarity,  ae  is  elsewhere  explained."     The  taking  of  a  new  note  ui 


iiimowri.—  Springfield  First  Nkt.  Bukk  t>. 
Leavitt,  <J5  Mo.  htt. 

Sew  York. —  Hubbard  C.  Gurn^,  M  N.  Y. 
457  [a:alingtiiahing  Gary  t>.  White,  62  N.  Y. 
138];  Hart  v.  Hudaon,  8  Duer  (N.  Y.)  284; 
EiBuer  r.  Keller,  3  IHI7  (N.  Y.)  4SE;  Piatt 
«.  Stark,  2  Hilt.  (N.  Y.)  390;  Keltjr  v.  Jen- 
kins, 1  Hilt.  (N.  Y.)  73;  Fellows  r.  Prentiu, 
S  Den.  (N.  Y.)  612,  45  Am.  Dee.  484;  Ujen 
D.  Welles,  6  Hill  (X.  Y.)  463.  Compart  New- 
burgh  Nat.  Bank  r.  Bigler,  18  Hun  (N.  Y.) 
400.  Where  the  maker  and  indoraer  of  a 
note  Bfrree  lo  the  execution  of  *  new  not«  in 
renewal  ajid  the  maker  takes  the  new  note 
to  the  bank  holding  the  old  one  and  the  bank 
diacaunta  the  former  by  crediting  tbe  maker 
therewith,  and  the  maker  then  drawa  hia 
cberk,  which  is  accepted  bj  the  bank,  and  the 
old  note  surrendered  up,  the  transaction  is  a 
renewal  of  the  old  note.  Mojet  v.  Urtel,  & 
N.  Y.  St.  067. 

North  Ciiroltna. —  Canton  Chemical  Co.  t), 
P^ram,  112  N.  C.  614,  17  S.  E.  298. 

Pentuylvauia. —  Slaymaker  t>.  Oundacker, 
10  Serg.  t  S.  (Pa.)  75;  Uaples  c.  Hicks, 
Brightly  (Pa.)  56,  3  Pa.  L.  J.  Rep.  17,  244. 

Tmneuee. —  Hill  o.  Boetick,  10  Yerg. 
(Temi.)  410. 

Vermont. — Michigan  State  Bank  c.  Leaven- 
worth, 88  Vt.  209.  Compare  Ripley  t>.  Green- 
leaf.  2  Vt.  129. 


Va.  772,  6  B.  E.   139;  Callaway  r.  Price, 
Gratt.   (Va.)    I;   Armistead  v.  Ward,  2  Patt. 
A  H.  (Va.)  504. 

n'mAinpfon.— Seattle  First  Nat.  Bank  V. 
Harris,  7  Wash.   139,  34  Pac.  4M. 

Wiaconain, —  Johnston  Harvester  Co.  V.  Mc- 
Lean, 97  Wis.  258,  IS  N.  W.  177,  46  Am.  Rep. 
39. 

United  States. —  McLean  c.  Lafayette  Bank, 
3  McLean  (U.  S.]  687,  16  Fed.  Cas.  No,  8,888. 

Snfflond.— Walton  v.  Maatell,  2  D.  *  L. 
410.  14  L.  J.  Exch.  54,  13  M.  k  W.  462. 

Canada. —  Shepley  c.  Hurd.  3  Ont.  App. 
649. 

Compare  Merchants'  Trust,  etc,  Co.  c. 
Jones,  95  Me.  336,  60  AU.  4$,  86  Am.  St. 
Eep.  412. 

See  7  Cent.  Dig.  tit.  "BilU  and  Notes," 
IS  337,  684. 

TaUng  not«  payabia  one  day  after  dale. — 
Where  the  maker  of  an  overdue  note  gives  a 
new  note  payable  one  day  after  date  for  the 
balance  of  the  former  note,  it  constitutes  an 
extension  of  time  of  payment,  which'will  dis- 
charge indorsers  or  Bureties,  although  tha 
holder  retains  tbe  original  note.  Shaw  e. 
Nolan,  8  La.  Ann.  26;  Fellows  t>.  Prentias,  3 
Den.  (N.  Y.)   618,  46  Am.  Dec.  484. 

Wheis  one  of  two  accoaUDOdatlon  Indonars 
of  an  overdue  note  gives  hi*  own  note  in  re- 
[VUl,  i,  4,  .,  (I)] 


newal  of  the  old  note,  with  collaterals  to  k- 
cure  the  same,  without  the  knowledge  of  ths 
other  indoraer,  the  latter  is  thereby  dis- 
charged. Kel^  t>.  Jenkins,  I  Hilt  [S.  Y.i 
78. 

Kedelinry  of  old  note  to  hold  indoiHi,— 
When  an  indoraer  on  a  note  is  discharged 
by  the  talcing  of  a  renewal  note  and  surreadn 
of  tbe  old  note,  thereby  extending  the  time  of 

Eayment,  be  cannot  be  made  liable  by  a  rede- 
very  of  the  old  note  for  1^  purpose  of  hold- 
ing him  thereon.  Green  v.  Skinner,  72  lliis. 
264,  16  So.  378. 

41.  Ifissusippi. —  Bnpert  r.  Grant,  6  Sn. 
k  M.   (Miss.)   433. 

New  Hampihire. —  Woodman  c.  Eastman, 
10  N.  H.  369. 

New  York.—  Ponwroy  v.  Tanner,  70  N.  Y. 
647. 

Ohio. —  Atkinson  v.  Talbott,  1  Disn.  (Ohio) 
111,  12  Ohio  Dec.  (Reprint)  618. 

United  State*.—  Cooper  v.  Gibbs,  4  Hcleaa 
(U.  B.)  396,  a  Fed.  Cas.  No.  3,1M;  Seventh 
Ward  Bank  t>.  Hanrick,  2  Story  (U.  S.)  4ie, 
21  Fed.  Cas.  No.  12,678. 

England. —  Kendrick  t>.  Lomax,  2  Cr.  k  J. 
406,  1  L.  J.  Exoh.  146,  2  Tyrw.  438;  Gould  ir. 
RobsoD,  8  £ast  676,  9  Rev.  Rep.  498. 

TaUag  a  draft  fraudulently  dirartcd  from 
the  purpose  for  which  it  was  drawn,  ii 


I  of  the  time  ol 
payment  of  the  debt,  so  as  to  make  the  holder 
a  holder  for  value.  Moore  v.  Ryder,  66  N.  Y. 
438. 

42.  Place  e.  McHvain,  -'>8  N.  Y.  96.  97  Am. 
Dec.  777  Latfiming  1  Daly  (N.  Y.)  266]; 
Okie  V.  Spencer,  2  Whart.  (Pa.)  ££3,  30  Am, 
Dec.  261  lafflmting  1  Miles  (Pa.)  299]. 

43.  Jjouitiana. —  Shaw  v.  Nolan,  8  La.  Asn. 
26. 

Amo  Tork.^  Hubbard  c.  Gumey,  64  N.  Y. 
457  Idittitiguithing  Gary  v.  White,  62  N.  Y. 
138];  Hart  v.  Hudson,  6  Duer  (N.  Y.|  294; 
Eisner  v.  Keller,  3  Daly  (N.  Y.)  485;  PUtt 
r.  Stark,  2  Hilt  (N.  Y.)  399;  Fellows  r. 
Prentiss,  3  Den.  (N.  Y.)  612,  46  Am.  Dm. 
484;  Myers  v.  Wellea,  6  Hill  (N.  Y.)  463. 
Conlra,  Taylor  ti.  Allen,  36  Barb.  (N.  Y.) 
294. 

Tenneaaee. —  Hill  v.  Bostick,  10  Yerg. 
(Tenn.)    410. 

Fermont. —  Michigan  Stat*  Bank  V,  Leav^ 
enworth,  28  Vt  809. 

Virginia.—  Stuart  ff.  I^neaator,  84  Va.  772, 
6  S.  E.  139 ;  CalUway  P.  Price,  32  Gratt  (VsJ 
1 ;  Armistead  c.  Ward.  2  Patt  k  E.  (Va.) 
504. 

WuAtn^on.— ScatUe  First  Nat  Bank  ■. 
Harris,  7  Wash.  130,  34  Pao.  406. 

Witoonain, —  Johnaton  HarrMtw  Co.  e.  lb- 
Lean,  67  Wis.  268, 16  N.  W.  177,  48  Am.  Bep. 
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not  conclasiTe  evidenoe  of  ko.  extenuon.**  The  holder  of  a  note  ma^  be  estopped 
to  deny  tlud  it  was  taken  in  renewal  of  aoother  note  *  and  in  like  manner  the 
maker  ma^  be  eetopped.'* 

(n)  Wh*thxr  JttsszwAh  or  Patiost.  Where  the  holder  of  a  bill  or  note, 
at  or  after  maturity,  takes  a  new  bill  or  note,  the  transaction  may  constitate  a 
mere  renewal  of  the  old  debt,*'  or  it  may  be  a  payment  so  as  to  extin^ish  the 
original  debt  and  create  a  new  debt.'*    Whether  the  transaction  constitutes  the 

Bt.  142,  32  Am.  Bap.  304,  whare  a  bank  holding 
two  matured  notM  agiiiut  oiw  maker  com- 
puted the  balance  of  the  principal  on  one  of 
them,  with  interett  on  such  balance,  and  tbe 
principal  of  the  oUier  with  interest  thereon, 
for  which  aggregate  amount  the  bank  took  a 
note.  It  was  held  that  tbe  transaction  con- 
■titnted  an  ext«naion  of  time  on  the  original 
loftn,  although  the  bank  called  it  a  loan. 

Rhod«  /alatul.— Nightingale  t>.  Chftfe^  11 
R.  I.  609,  23  Am.  Dm.  631. 

TMn«MM. — GatM  v.  Union  Bank,  12 
HeielL  (Tenn.)  3Sfi. 

United  Btatea. —  Lee  c.  Hollist«r,  S  Fed. 
7S2.  And  Ree  HcESwee  v.  Metropolitan  Lum- 
ber Co.,  ao  Fed.  332,  37  U.  S.  App.  266,  16 
C.  C.  A.  S32,  where  there  was  an  agreement 
between  the  vendor  and  vendee  that  notes 
given  for  the  price  might  be  renewed,  and 
lubsequently,  in  order  to  maintain  the  pur- 
chaser's  credit,  the  purchaser  paid  tbe  first 
notes  by  check,  and  gave  new  ones  of  similar 
amount  to  the  vendor,  who  procured  their 
discount  and  forwarded  the  proceeds  to  the 
purchaser.  It  was  held  that  the  transaction 
constituted  a  renewal  of  the  first  notes. 

A  note  with  secnrity  may  as  well  be  a  re- 
newal  of  a  former  not«  as  one  without  se- 


Bngland. —  Eendrick  v.  Lomax,  2  Cr.  ft  J. 
405,  I  L.  J.  Eich.  14S,  2  Tyrw.  43B;  Walton 
V.  Uaskell,  £  D.  ft  L.  410,  14  h.  J.  Ezch.  G4, 
13  H.  &  W.  452.  Contra,  Frlog  P.  Clarkson, 
1  £.  ft  C.  14,  2  D.  ft  R.  78,  1  L.  J.  K.  B.  0.  a 

Contn,  Weakly  V.  Bell,  9  Watta  (Pa.)  S78, 
38  Am.  Dee.   116. 

44.  Elwood  V.  Deifendorf,  6  Barb.  (N.  Y.) 
398;  Armistead  V.  Ward,  2  Fatt.  ft  H.  (Va.) 
604. 

Taking  new  note  «■  coU«teral  see  infra, 
Vni,  A.  4,  o,  (m). 

45.  Hooker  v.  Hubbard,  97  Mass.  175, 
wheT«  the  indorsee  of  a  note  bought  of  tbe 
maker  a  like  second  note  for  a  separate  eon- 
eideratioD,  knowing  that  the  indorser  bad 
delivered  it  to  the  maker  only  for  the  pur- 
pose of  renewal  or  payment  of  the  first,  and 
on  its  maturity  bronght  suit  on  it  against 
the  indorser.  It  was  neld,  in  an  action  also 
brought  by  him  against  the  indorser  on  the 
first  note,  that  he  was  estopped  to  say  that 
be  did  not  accept  it  for  the  purpose  for 
which  it  was  made.  See  also  Dewey  o.  Bell, 
S  Allen  (Mass.)  165,  holding  that  if  the 
maker  of  a  note  at  its  maturity  delivers  to 
an  agent  another  note  to  be  used  in  renewal 
thereof,  and  the  holder  refuses  to  accept  the 
same  in  renewal,  but  takes  it  as  oollaterml, 
nnd  then  uses  it  as  his  own  by  procuring 
it  to  be  discounted,  he  is  estopped  to  say  that 
he  did  not  accept  it  for  the  purpose  for  which 
it  was  given;  and  after  paying  the  same  he 
may  maintain  an  action  upon  it,  although 
he  has  afterward  refused  to  deliver  up  the 
original  note  to  the  maker. 

46.  Hooker  v.  Hubbard,  102  Mass.  239. 
holding  that  a  defendant  who,  in  an  action 
against  him  on  a  promissory  note,  has  availed 
himself  l^  plea  and  proof  of  a  subsequent 
note  for  the  same  amount  as  given  In  re- 
newal thereof,  and  has  prevailed  on  that  de- 
fense, is  estopped  to  set  up,  in  defense  sgainst 
an  action  by  the  same  plaintiff  on  the  second 
note,  that  he  gave  it  upon  a  condition  which 
never  was  fulfilled  although  he  is  not  es- 
topped to  set  np  a  total  or  partial  failure 
or  want  of  consideration  in  the  original  note. 

47.  Maryland. — Flanagin  v.  Hambleton,  64 
Ud.  222. 

Michigan. — MeMorran  v.  Murphy,  68  Mich. 
246,  36  N.  W.  60. 

Mittouri. —  Christian  v.  Newberry,  61  Mo. 
446,  holding  that  one  note  may  be  considered 
as  a  renewal  of  another,  so  as  to  retain  a 
lien,  where  it  is  given  to  and  accepted  by  the 
payee  as  a  renewal,  in  anticipation  of  a  pur- 
chase by  him  of  the  original  note,  and  such 
purchase  la  accordingly  effected. 

Ohio. —  Cadia  Bank  v.  Slemmons,  34  Ohio 


nersbip  with  him  his  son,  who  brought  noth- 
ing in,  and  on  the  dissolution  of  the  partner- 
ship took  nothing  out.  During  tbe  partner- 
ship some  of  the  father's  creditors  took  the 
notes  of  the  firm  for  the  amounts  due  them, 
and  some  of  these  notes,  after  the  dissolution, 
were  given  up,  and  the  father's  notes  again 
taken.  It  was  held  that  this  transaction  was 
intended  simply  as  a  renevat  of  their  notes, 
the  son  being  regarded  as  a  security. 

48.  Home  r.  Young,  40  Oa.  193  (holding 
that  where  the  holder  of  a  promissory  note 
surrendered  it,  released  the  surety,  and  took 
in  lieu  thereof  a  new  note  with  new  sure- 
ties, to  be  paid  in  different  currency,  the 
transaction  constituted  a  new  contract  and 
not  merely  a  renewal ) ;  Dewey  v.  Bell,  6 
Allen  (Mass.)  165  (holding  that  if  the  in- 
dorser of  note  which  has  been  discounted 
at  a  bank  assists  the  maker  to  raise 
the  money  to  pay  it  at  its  maturity  by  in- 
dorsing a  new  note  and  disposing  of  it  for 
him,  and  delivers  to  him  the  money  so  raised, 
which  is  applied  in  payment  of  the  flrst  note, 
the  second  note  is  not  a  renewal  of  the  first, 
and  is  not  affected  by  usury  reserved  or 
taken  upon  the  flrst  by  the  indorser)  ;  Hart- 
ley «.  Eirlin,  46  Pa.  St  49  (holding  that 
where  a  note  discounted  at  bank  is  taken  np 
at  maturity  and  paid  by  funds  not  the  pro- 
ceeds of  a  new  note  discounted,  the  new  note 

[TOI.  A,  *  0,  (n)] 
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one  or  the  other  depends  npon  tho  intention  of  the  parties*  and  may  be  * 
question  for  the  jury," 

(ill)  Takisq  AS  Collateral  Secubity.  There  is  no  extension  of  a  bill  or 
note,  so  as  to  postpone  suit  or  so  as  to  discharge  indorsers  or  sureties,  where 
another  bill  ur  note  or  a  bond,  cither  of  tho  maker  or  a  third  person,  is  taken 
merely  as  collateral  or  additional  security,  and  there  is  no  agreement  postponiug 
tile  remedy,  although  indulgence  may  iu  fact  be  granted ;"  but  it  is  otherwiee 
of  course  if  there  is  an  agreement  for  delay.**  There  is  an  extension  diachai^iig 
indorsers  or  sureties,  where  the  holder  of  overdue  paper  takes  the  note,  bond,  or 
acceptance  of  a  third  person  payable  at  a  future  day  and  agrees  to  hold  tlie 


is  not  a  renewal  of  the  flrat  or  a  continuADce 
of  the  same  debt)- 

48.  Flanagin  t;.  Eambleton,  G4  Md.  222; 
Bpooner  s.  Roberts,  180  Mass.  191,  62  N.  E. 
4;  Taft  V.  Boyd,  13  Allen  (Maaa.)  94;  Cadiz 
Bank  v.  Blemmona,  34  Ohio  Bt.  142,  32  Am. 
Rep.  364;  Gates  c.  Union  Bank,  12  EeUk. 
(Tenn.)   325. 

DO.  Spooner  v.  RoberU,  ISO  Mosi.  IQI,  OS 
N.  E.  4;  Tftft  p.  Boyd,  13  Allen  (Maae.) 
S4. 

01,  Colorado. —  FUher  v.  Denver  Nat. 
Bank,  22  Colo.  373,  46  Fac.  440. 

Conntetiont. —  Continental  L.  Ins.  Co.  c. 
Barber,  SO  Conn.  667.  Compare  Auffmordt 
V.  Steveua,  46  Conn.  411. 

Oeorgia. —  Pennington  r.  Watson,  Dudley 
(Ga.)   97. 

Ketitueki/.—  Sparks  v.  Hall,  4  J.  J.  Marsh. 
(Ky.)  36;  Norton  V.  Roberts,  4  T.  B.  Mon. 
(Ky.)    4B1. 

LouMatia. — Shaw  v.  Nolan,  8  La.  Ann.  25 ; 
Buekner  v.  Watt,  19  Ia.  211. 

Maryland. — Brengle  e.  Bushey,  40  Md.  141, 
IT  Am.  Rep.  686. 

Maasaekutetta. —  Sigoumey  V.  Wetherell,  6 
Mete.  (Mass.)  663;  Hurd  v.  Little,  12  Uasa. 
602. 

Michigan. —  Farmers',  etc..  Bank  v.  Ker- 
cheval,  2  Mich.  604. 

Misaiaaippi. —  Wade  v.  Staunton,  5  How. 
(Miss.)    631. 

J^i*«o«ri.— Globe  Mut.  Ins.  Co.  c.  Canon, 
31  Mo.  218;  Noll  0.  Oberhellnunn,  20  Mo. 
App.  336. 

Acio  Yor*.— Gary  r.  White,  62  N.  Y.  138; 
Remsen  v.  Graves,  41  N.  Y.  471;  SUte  Nat. 
Bank  c.  Coykendall,  B8  Hun  (N.  Y.)  205,  12 
N.  Y.  Suppl.  334,  34  N.  Y.  St.  432;  Taylor 
f.  Allen.  38  Barb.  (N.  Y.J  294;  Williams  v. 
Townsend,  1  Bosw.  (N.  Y.)  411;  Albany 
County  Bank  v.  Bcotf,  4  N.  Y.  Bt.  788 ;  Utica 
Bank  c.  Ives,  17  Wend.  (N.  Y.)  601;  Mo- 
hawk Bank  v.  Van  Home,  7  Wend.  (N.  Y.} 
117. 

OAto.— Edwards  v.  Bedford  Chair  Co.,  41 
Ohio  St.   17. 

PennaylvaniiX. —  Kemmerer's  Appeal,  108 
Pa.  St.  558;  Weakly  r.  Bell,  »  Watts  (Pa.) 
273,  36  Am.  Dec.  IIQ;  Okie  v.  Spacer,  1 
Whart.  (Pa.)  263,  30  Am.  Dec.  2S1  [affirming 
1  Miles  (Pa.)  290];  Maples  v.  Hieks,  Brightly 
(Pa.)  66,  3  Pb.  L.  J.  Rep.  244. 

Fermon*.— Austin  p.  Curtis,  31  Vt  64 
[overmliitg,  in  so  far  as  they  are  inconsist- 
ent, Michigan  State  Banlc  v.  Leavenworth, 
[vm,  A.  4,  c  (n)] 


28  Vt.  200;  Atkinson  v.  Brooks,  26  Vt.  569. 
62  Am.  Dec.   5B2}. 

Virginia. —  Bacon  p.  Bacon,  94  Vs.  636, 
27  S.  E.  676. 

Woahinfflon.— Seattle  First  Nat.  Bank  r. 
Harris,  7  Wash.  139,  34  Pac.  460. 

United  Statea. —  Cooper  c.  Gibbe,  4  McLean 
(U.  S.)  396,  e  Fed.  Caa.  No.  3,194. 

England.^  Pring  c.  Clarkson,  1  B.  A  C.  14, 
2  D.  ft  R.  78,  1  L.  J.  £.  B.  O.  S.  24,  8 
E.  C.  L.  7. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
a   337,    584. 

Extension  and  not  taking  u  eollateiil.— 
Where  an  indorser  of  a  mortgage  note  wroU 
to  the  payee,  when  it  was  overdue,  propoEiag 
that  the  sum  be  divided  into  four  parts,  and 
new  notes  made  for  the  same,  payable  in  six, 
twelve,  eighteen,  and  twenty- four  monUH, 
with  interest,  and  the  payee  accepted  tbe 
proposition,  with  the  provision  that  the  oiort- 

Bge  security  was  not  to  be  affected,  it  «m 
Id  that  the  new  motes  were  not  to  be  re- 
garded as  merely  collateral  security  to  the 
original  note,  but  as  an  extension  of  time. 
Auffmordt  v.  Stevens,  46  Conn.  411.  But 
where  a  note  was  left  with  an  attorney  lor 
collection  of  the  maker,  who  left  with  the 
attorney  other  notes  as  oollateral  secnrily, 
for  which  the  attorney  gave  a  receipt,  stating 
that  he  was  to  hold  Uiem  as  collateral  se- 
curity for  the  other  note,  and  agreeing  u 
soon  as  he  should  collect  enough  of  them  to 
pay  such  secured  note  to  deliver  it  to  the 
maker,  with  any  balance  there  might  be  due 
him,  it  was  held  that  this  was  not  an  agree- 
ment not  to  sue  until  the  securities  conld  b* 
collected.  Pennington'  v.  Watson,  Dudley 
(Oa.)  97.  Taking  a  renewal  note  and  in- 
terest thereon  till  maturity  in  advance  from 
the  maker  of  the  original  note,  although  the 
latter  is  not  marked  "  paid "  or  *'  surren- 
dered," is  not  a  takin;^  of  collateral  Bcnirily 
for  payment  of  the  original  note,  but  an  fi- 
tension  of  time  of  payment  of  the  nol*. 
Schnitzlcr  v.  Wichita  Fonrih  Nat.  Banlc.  1 
Kan.  App.  674,  42  Pac.  496. 

69.  Martin  ti.  Bell,  18  N.  J.  L  167;  Dor- 
Ion  P.  Christie.  39  Barb.  (N.  Y.)  610;  Hart- 
ings  First  Nat.  Bank  p.  Lamont,  5  N.  D.  383^ 
67  N.  W.   146. 

As  evidence  of  eztevslon. —  It  has  b«m 
held  that  an  agreement  to  extend  the  time  of 
payment  of  an  overdue  bill  or  note  will  Bot 
be  implied  from  the  mere  taking  by  tbi 
holder,  as  collateral   security,   of  the  nots 
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original  paper  nntil  matarity  of  the  new  paper."    Taking  aa  additional  aecarity 
for  a  matured  note  a  new  note  payable  on  demand  is  not  an  extenBiou." 

(iv)  Takinq  Mostoaos  as  Secuoitt.  Tlie  receipt  of  a  real  estate  or  chat- 
tel mortgage  merely  as  eecurity  for  overdue  paper  or  for  new  paper  taken  as  col- 
lateral does  not  extend  the  time  of  payment,  wliera  the  mortgage  is  taken  merely 
as  collateral  secnrity  and  without  any  agreement  for  an  extension ;  and  it  can 
inake  no  difference  that  the  mortgage  cannot  be  enforced  nntil  a  definite  time  ia 
the  future."  It  is  otherwise,  however,  if  there  is  an  express  or  implied  agreement 
for  an  extension." 


or  aix«ptaiiM  of  a  tbird  person  payable  at 
■  future  day.  Fisher  v.  Denver  Nat.  Bank, 
22  Colo.  373,  45  Pac  440;  Buckner  v.  Watt, 
10  La.  £11. 

Puol  evidenctt  to  IdentUy  paper. —  Upon 
production  and  proof  of  a  writing  stating: 
"  Received  from  Geo.  W.  Tyson  &,  Co.  a  note 
[ipecifTing  it]  .  .  .  aa  collateral  security  for 
certain  notes  we  bold  of  theirs,  and  on  which, 
ire  agree  to  extend  the  time,  until,"  etc., 
pftrol  evidence  ia  admiasible  to  identify  the 
notes  extended.  Martin  v.  Bell,  18-N.  J.  L. 
167. 

sa  Greene  v.  Bates,  74  N.  T.  SS3;  Dorion 
c.  ChrUtie,  39  Barb.  {N.  Y.)  eiD;  Eisner  c. 
Keller,  3  Daly  (N.  Y.)  485;  Robertson  v. 
Allen,  3  Baxt.  (Tenn.)  233;  Stuart  t>.  Lan- 
caster, S4  Va.  772,  B  S.  E.  139. 

TakiDE  aa  aaaiEunent  of  a  bond  and  nort- 
Kige,  with  six  months  to  run.  and  agreeing 
that  an  overdue  note  shall  be  paid  out  of 
the  proceeds  of  the  bond  and  mortgage,  or 
■hall  be  reduced  in  amount  if  the  maker 
pays  it  sooner,  ia  an  extension  of  the  time 
of  pftyment  of  the  note  and  releases  an  in- 
dorser.     Be*rd  r.  Root,  4  Hun   (N.  Y.)    358. 

S4.  Continental  L.  Ins.  Co.  t'.  Barber,  BO 
Conn.  fi67 ;  Peninsular  Sav.  Bank  p.  Hosie, 
112  Uieh.  361,  70  N.  W.  SSO  (where  the 
new  note  waa  payable  "  on  demand  and  after 
date"). 

59.  Colorado. —  Fisher  v.  Denver  Nat, 
Bank,  22  Colo.  373,  4S  Pac.  440. 

Conneetiout. —  Continental  L.  Ins.  Co.  v. 
Barber,  BO  Conn.  S67. 

Ifotne. —  Norton  v.  Eastman,  4  Me.  621. 

ffew  York. —  Caiy  p.  White,  52  N.  Y.  138; 
Wood  f.  Robinson,  22  N.  Y.  554;  Fallkill 
Hat  Bank  v.  Sleight,  I  N.  Y.  App.  Div.  189, 
37  N.  Y.  Suppl.  156,  72  N.  Y.  St.  657 ;  Wil- 
liams V.  Townsend,   1   Bobw.   {N.   Y.)   411. 

Tennenee. —  Miller  v.  Knight,  6  Baxt. 
(Tcnn.)   603. 

Texat. —  Burke  t>.  Cniger,  8  Tex.  66,  59 
Am.  Dec.  102.  But  see  Wylie  t>.  Hightower, 
74  Tex.  306,  11  B.  W.  1118,  holding  that 
where,  after  the  maturity  of  a  note  and  the 
mortgage  securing  the  same,  a  new  mortgage 
waa  given  maturing  at  a  subsequent  date, 
there  was  an  extension  of  time  for  payment, 
although  the  new  mortgage  woa  given  tw- 
cause  the  old  one  had  not  been  sufficiently 
recorded. 

Vermont. —  Ripley  *.  Greenleaf,  2  Vt.  129, 
where  the  holder  of  a  note,  having  advanced 
other  sums  to  the  maker,  took  a  new  note 
for  less  than  the  former  one,  but  exoeeding 
the  omoitnt   aubMouentlv   advanced    and   a 


mortgage,  which  new  note  and  mortgage  were 
to  secure  tmth  the  old  note  and  toe  subee- 
quent  advance,  nothing  being  said  as  to  the 
holder  not  suing  on  the  old  note.  It  was  bold 
that  the  transaction  did  not  suspend  the 
holder's  right  to  sue  on  the  old  not«. 

United  SlatM.— U.  S.  v.  Hodge,  6  How. 
[U.  8.)  279,  12  L.  ed.  437. 

Bfl.  Georyia.—  Rhodes  t.  Hart,  61  Ga.  320. 

Hew  York.— Kane  B.  Cortesy,  100  N.  Y. 
132,  2  N.  E.  674. 

'Sorih  Carolina. — Harshaw  v.  McKesson,  65 
N,  0.  688, 

Worth  Dakota. —  Eaatings  First  Nat.  Bonk 
t>.  Lamont,  6  N.  D.  383,  67  N.  W.  146.   . 

Tmnettee. —  Lea  c,  Dozier,  10  Humphr, 
(Tenn.)  447,  holding  that  where  the  maker 
of  B  note  executes  a  deed  of  his  property  to 
the  payee,  which  recites  that  as  the  latter 
is  willing  to  wait  a  certain  period  on  having- 
his  debt  secured  the  property  ia  assigned  to 
him  in  trust  to  sell  if  the  note  is  not  paid 
within  the  period  stated  the  agreement  of 
the  payee  to  wait  such  time  Is  necessarily 
Implied. 

Svidsnce  of  extension. — Some  of  the  courts 
have  held  that  an  agreement  to  extend  the 
time  of  payment  of  overdue  paper  will  be 
implied  from  the  taking  of  a  mortgage  which 
cannot  be  enforced  until  a  future  day,  as 
security,  either  for  the  original  paper  or  for 
new  paper  given  as  collateral.  Harshaw  v. 
McKesson.  65  N.  C.  6SS.  See  also  Rhodes 
V.  Hart,  Bl  Ga.  320;  Hastings  First  Nat. 
Bonk  p.  I-amont,  6  N.  D.  393,  67  N.  W,  145, 
OUier  decisions,  however,  are  to  the  contrary. 
Fisher  v.  Denver  Nat.  Bank,  22  Colo.  373,  46 
Pac.  440;  Fallkill  Nat.  Bank  v.  Sleight,  I 
N.  Y.  App.  Div.  189,  37  N.  Y.  Suppl.  165,  72 
N.  Y.  St.  667;  Miller  v.  Knight,  6  Baxt. 
(Tenn.)  603. 

Demand  note  Mctued  by  mortgage. —  Iir 
Continental  L.  Ins.  Co.  v.  Barber,  SO  Conn. 
567,  it  was  held  that  on  agreement  extending 
the  time  of  payment  of  an  overdue  not* 
could  not  be  implied  from  the  fact  that  the 
holder  took  ss  additional  security  a  demand 
note  secured  by  a  mortgage  although  th« 
note  provided  for  interest  payable  semiannu- 
ally. And  in  Fallkill  Nat.  Bank  v.  Sleight, 
1  N.  Y.  App.  Div.  199,  37  N.  Y.  Suppl.  155, 
72  N.  Y.  St.  657,  it  was  held  that  Uking  a 
chattel  mortgage  to  secure  an  overdue  not«, 
the  time  of  payment  of  which  was  extended 
thirty  days,  and  also  to  secure  the  payment 
of  several  demand  notes  already  secured  by 
a  real-estate  mortgage,  was  no  ground  for 
implying  an  agreement  to  extend  the  tiraa 
[Till.  A.  4.  e,  (IT)] 
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d.  TaUnff  Confeulon  of  Jadtrmant  or  Power  of  Attorney  to  Confess  Judg- 
ment. If  the  holder  of  a  note  receives  a  bond  and  warrant  of  attorney  from  the 
maker,  for  the  purpose  of  entering  judgment  thereon  and  increasing  his  eecnrity, 
or  a  confession  of  judgment,  the  bond  and  warrant  on  the  judgment  will  be  <K>a- 
sidered  only  as  collateral  security  and  the  indorser  will  not  be  thereby  discharged." 
But  it  is  ouierwise  if  there  is  a  binding  agreement  not  to  exercise  the  power  or 
enforce  the  judgment  for  a  period  beyond  the  maturity  of  the  note.** 

e.  Agrreement  to  Renew.  A  mere  agreement  to  renew  a  note  when  it  ehiU 
mature,  or  to  renew  from  time  to  time,  may  give  the  holder  a  right  of  action  for 
its  breach,  but  it  ie  not  of  Itself  an  extension  of  the  time  of  payment,  and  tliere- 
fore  it  does  not  prevent  a  suit  on  the  note  at  maturity  or  discliarge  indoreerg  or 
sureties." 

f.  Extension  of  Collateral  Motes.  Evidence  that  notes  deposited  as  collateral 
sccnrity  for  the  payment  of  other  notes  were  renewed  from  time  to  time,  intereet 
ttiereou  ooUected  in  advance,  and  the  time  of  payment  extended,  will  not  of  itself 
support  a  iindiag  that  the  holder  of  the  original  notes  extended  the  time  of  paj- 
ment  of  the  latter."" 

gr.  Stipulations  or  Agreements  In  Letral  Proceedings.  There  is  no  exten- 
sion of  the  time  of  payment  of  a  note  where  the  holder  merely  extends  the 
dine  for  the  maker  to  answer  in  an  action  thereon."  Nor  will  any  other  stipnls- 
tion  or  i^reement  in  the  course  of  legal  proceedings  on  a  bill  or  note  diachar^ 
an  iodorser,  if  it  does  not  amount  to  a  bmding  agreement  to  extend  the  time  of 
payment.**    Caneing  the  arrest  of  the  maker  of  a  note  and  taking  a  bond  as  pro 

59.  Bond  v.  Worley,  26  Mo.  263;  OwHgo 
BecOQd  Nat.  Bonk  e.  Poacher,  56  N.  T.  348. 

AtrMment  to  "  cany "  note. — An  *gn» 
ment  on  the  put  of  a,  buik  to  cany  a  note 
U  not  an  agTMmeiit  to  auapend  the  rufat  of 
action  upon  and  to  extend  the  time  of  ^J- 
ment  of  the  uot«  itself;  but  BimpI;  that  it 
will  from  time  to  time,  aocordiog  to  the 
mode  of  discoimtinff  paper,  discount  a  like 
aot«,  which  it  will  accept  in  place  of  one 
then  held,  if  presented  when  the  latter  bt 
cornea  due,  and  the  diacount  paid;  and,  ■■ 
caae  of  failure  of  the  parties  to  the  note  to 
present  a  new  note  when  the  one  held  be- 
comes due,  the  Utter  becomes  payable  le- 
Gording  to  its  terms,  and  all  parties  thereto 
are  at  once  liable  for  its  payment.  Sudi  la 
a^p'eement  therefore  does  not  disebargs  in- 
dorsera.  Oswego  Second  Nat.  Bank  t. 
Foucher,  66  N.  Y-  348. 

eo.  Benton  e.  Oermaa-Americsu  XiL 
Banic,  45  Nebr.  880,  M  N.  W.  227. 

61.  Ducker  v.  Rapp,  67  N.  Y.  464;  Ge^ 
man-American  Bank  v.  Niagara  Cycle  Fit- 
tings Co.,  13  N.  Y.  App.  Div.  460,  43  N.  Y. 
Buppl.  602;  Harlem  Bank  v.  Falconer,  1 
N.  Y.  City  Ct.  43.  See  also  SteinboA  r. 
Evans,  182  N.  Y.  SOI,  26  N.  E.  928,  34  N.  Y. 
St.  138;  Ross  t>.  Ferris,  18  Hun  (N.  Y.)  810. 

63.  Lowney  f.  Perham,  20  Me.  235,  vher^ 
In  an  action  by  the  holder  against  tb«  u- 
copter  of  a  bill,  it  was  agreed  between  Die 
parties  that  defendant  should  be  defaulted 
at  the  next  term  of  the  court,  and  it  a  stipn- 
lated  sum  should  be  paid  before  that  time 
the  cause  should  he  continued  one  tenn  more 
for  judgment;  if  not  paid  judgment  wu  to 
be  rendered  on  the  default.  It  ma  held  that 
the  first  clause  of  the  agreement,  by  wU™ 
defendant  was  to  be  defaulted,  could  not  te 
considered  as  giving  time,  so  as  to  dischstS* 


of  payment  of  the  demand  notes,  although 
the  chattel  mortgage  could  not  be  enforced 
until  a  definite  time  in  the  future. 

Option  in  holder. —  Wher«  the  holder  of 
com  mere  iai  paper  secured  by  a  real-estate 
mortgage  takes  a  chattel  mortgage  as  addi- 
tions security  and  agrees  to  ext«nd  the  time 
of  payment  of  the  debt,  the  fact  that  a  clause 
in  the  chattel  mortgage  allows  him,  at  his 
option,  to  foreclose  ei^er  mortgage  does  not 
prevent  the  extension  from  discharging  se- 
curities on  the  paper,  as  they  have  no  option 
to  defeat  the  extension.  Kane  t>.  Cortesy,  100 
N.  Y.  132.  2  N.  E.  874. 

Provision  for  f oredutire  if  flMmed  iaatt- 
cuie.—  Where  in  consideration  of  an  agree- 
ment on  the  part  of  the  holder  of  commercial 
paper  secured  by  a  real  estate  mortgage  to 
extend  the  time  of  payment  of  the  debt,  the 
mortgagor  gives  a  chattel  mortgage  as  addi- 
tional security,  the  opieration  of  the  extension 
as  a  release  of  sureties  is  not  affected  by  a 
clause  in  the  chattel  mortgage  that  the  hol- 
der may  take  possession  and  sell  the  mort- 
gaged chattels  at  any  time  if  he  deems  him-' 
self  insecure.  Kane  «,  Corte^,  100  N.  Y. 
132,  2  N.  E.  874. 

57.  Sizer  v.  Heoeock,  23  Wend.  (N.  Y.) 
81;  Mohawk  Bank  «.  Van  Home,  7  Wend. 
(N.  Y.)  117  i  Day  e.  Leal,  14  Johns.  (N.  Y.) 
404;  Lock  Haven  First  Nat.  Bank  v.  Peltc, 
176  Pa.  St.  S13,  35  Atl.  218,  63  Am.  St.  Rep. 
686,  36  L.  R.  A.  832;  Quarautee  Trust,  etc., 
Co.  V.  Craig,  156  Pa.  St.  343,  26  Atl.  703. 
See  also  Ferguson  v.  Childress,  9  Humphr. 
(Tenn.)   382. 

58.  Moodie  c.  Morrall,  1  MUl  (S.  C.)  367, 
holding  that  the  holder  of  a  note  discharges 
the  indorser  by  taking  from  the  maker  a 
confession  of  judgment  to  be  paid,  one  half 
in  six  months  and  the  balance  in  two  years. 

[Vm,  A.  4.  d] 
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vided  by  statute  does  not  discharge  the  indorser  ;**  but  an  indorBer  will  be  dift- 
ctiai^d  if,  after  recovery  of  a  judgitieiit  against  him  and  the  maker,  a  stay  of 
execution  is  entered  for  &  definite  period." 

h.  Taklnff  Cogrnovlt  and  Staying  Exeeutlon.  Taking  the  maker's  or  accep- 
ter's cognovit,  entering  a  jndgment  by  confession,  and  a  stay  of  execution  for  a 
definite  time,  is  an  extension  releasing  indorsers,"  nnless  the  stay  is  for  a  period 
Lot  exceeding  the  time  it  would  take  to  obtain  a  jndgment  audiasue  execntion  in 
tlie  ordinary  course  of  tlie  law." 

1.  AgFeements  With  Creditors.  A  composition  deed  or  other  agreement 
between  the  maker  of  a  not©  and  his  creditors,  including  the  bolder,  by  which  the 
holder  and  other  creditors  agree  to  receive  a  certain  percentage  of  all  debts  due 
from  tlie  maker  in  full  di8<»iarge  of  the  same,  to  be  paid  at  a  time  beyond  the 
maturity  of  the  note,  operates  as  an  extension  of  the  time  of  payment  and  dis- 
charges an  inJorser  who  does  not  consent."  There  is,  however,  no  extension  by 
an  ^reement  between  tbe  bolder  of  a  note  and  other  creditors,  to  which  the 
maker  is  not  a  party." 

fi.    SUFFICIENCT  OF  AQBBEHSHT  FoK  EXTENSION  OB  RENEWAL  —  a.    IH'  QeueFaL       Ad 

extension  of  the  time  for  payment  of  a  hill  or  note,  to  preclude  the  holder  from 
suing  at  maturity"  or  to  discharge  sureties  or  indorsers  mnst  be  for  a  definite 
time,"'  and  it  is  essential  that  the  agreement  for  the  extension  shall  constitute  a 


■n  indorser,  and  that  he  wa«  not  discharged 
bj  tbe  agreement  for  further  continuance  on 
payment,  if  not  performed,  as  it  was  merely 
a  conditional  contract  to  give  time. 

63.  Lane  v.  Steward,  20  Me.  98. 

64.  Shields  e.  Reynolds,  9  VV.  Va.  483, 
holding  also  that  in  such  a  case  a  court  of 
equity  wilL  enjoin  enforcement  of  the  judg- 
ment against  the  indoraer.  Compare  the 
cases  in  notes  66,  60,  infra. 

es.  State  Bank  v.  Wymond,  7  Blackf. 
(Ind.)  363;  Bower  c.  Tiermann,  3  Den. 
(N.  Y.)  378;  Orleans  Bank  c.  Barry,  1  Den. 
(N.  Y.)  116;  Hall  V.  Cole,  4  A.  4  E.  677,  1 
Hurl.  *  W.  723,  6  L.  J.  K.  B.  100,  6  N.  t  M. 
124,  31  E.  C.  L.  269. 

66.  Sizer  p.  Heaoock,  23  Wend.  (N.  Y.) 
81;  Upington  V.  May,  40  Ohio  St  247;  Fer- 
goson  c.  Childress,  9  Humphr.   (Tenn.j   382. 

67.  Lambert  r.  Shitler.  82  Iowa  72,  17 
K.  W.  187 ;  Perry  P.  Armstrong,  39  N.  H.  G83. 

In  Loaiitiana  where,  at  a  meeting  of  the 
creditors  of  an  insolvent  debtor,  the  maker 
of  a  note,  a  respite  is  granted  to  him  for 
the  payment  of  all  bis  debts,  the  holder  of 
the  note  voting  for  the  same,  there  is  such 
an  extension  of  time  for  payment  of  the  note 
HS  discharges  an  indorser  or  surety.  Picquet 
V.  Deinitry,  6  La.  120;  Molte  -v.  His  Credit 
ora,  7  Mart.  N.  8.  (la.)  9.  And  the  fact  that 
the  respite  would  have  been  granted  even  if 
the  holder  of  the  note  had  refused  to  vote 
is  immaterial.  Nolte  c.  His  Creditors,  7 
Mart.  N.  8.  (La.)  Id.  But  consent  by  the 
holder  of  a  note  to  a  credit  sale  of  property 
of  the  maker  nho  has  made  a  oetaia  honorum 
does  not  constitute  an  extension  of  time. 
Leger  v.  Arcenaux,  fi  Rob.   (La.)   613. 

68.  Hebbard  t.  Morton,  11  La.  116. 
68.   See  Allen  v.  Breusing,  32  111.  GOS. 
70.  Alahama.—  'DKviA  v.   Malone,  43  Ala. 

428.  Compare  Cox  D.  Mobile,  etc.,  R.  Co.,  37 
Ala.   320. 

[67] 


Georgia. —  Alston  v.  Wingfield,  63  Qa.  19, 
holding  that  an  indorsement  by  the  maker 
across  the  face  of  a  note  after  maturity,  "  I 
agree  to  pay  ten  per  cent,  on  this  bill  till 
paid,"  does  not  extend  the  time  of  payment, 
and  that  parol  evidence  is  not  admissible  to 
show  that  extension  for  a  definite  time  was 
agreed  upon. 

flWnoM.— Booth  c.  Wiley,  102  111.  84;  Al- 
len c.  Breusing,  32  III.  605. 

fmliona.— Henry  v.  Gilliland,  103  Ind.  177, 
2  N.  E.  300;  Tracy  f.  Quillen,  06  Ind.  24S; 
Bucklen  v.  Huff,  53  Ind.  474;  Abel  v.  Alex- 
ander, 46  Ind.  623,  16  Am.  Rep.  270  (hold- 
ing that  extensions  of  the  time  of  payment 
"  until  the  summer,"  and  afterward  "  until 
tbe  fall,"  were  extensions  for  a  definite  time, 
until  June  1  and  September  1). 

touta. —  Morgan  p.  Thompson,  60  Iowa  280, 
14  N.  W.  306. 

Kentuok^. —  Alley  v.  Hopkins,  98  Ky.  088, 
17  Ky.  L.  Rep.  1227,  34  S.  W.  13,  66  Am.  St. 
Rep.  382;  Robinson  p.  Miller,  2  Bush  (Ky.) 
179. 

Maine. —  Derby  Line  Nat,  Bank  p.  Dow, 
79  Me.  27G.  D  Atl.  730,  holding  a  promise  by 
the  holder  of  an  overdue  note,  on  payment  of 
overdue  interest,  to  hold  it  for  thirty  or 
sixty  days,  "  if  nothing  materially  transpires 
to  change  the  status  of  the  security,"  too  in- 
definite to  discbarge  indorsers. 

JfittiMtppi. —  Brown  t>.  Prophit,  63  Miss. 
649;  Rupert  e.  Grant.  6  8m.  4  M.  (Mise.) 
433  (holding  that  an  extension  granted  to  the 
accepter  of  a  bill  "  until  the  drawer  could 
be  heard  from "  was  sufficiently  definite  to 
discharge  an  indorser). 

Montana.-^  Smith  c.  Freyler,  4  Mont.  489, 
1  Pac.  214,  47  Am.  Rep.  368. 

OAto.— Edwards  v.   Bedford  Chair  Co.,  41 

Ohio  St.  17   (holding  a  promise  by  the  bolder 

of  a  note  to  show  "  reasonable  favor  "  on  the 

maker's  promising  to  give  drafts  on  his  cus- 
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valid  and  binding  contract  between  the  holder  and  the  other  party,  preclndin^ 
liim  from  enforcing  payment."  A  renewal  obtained  by  frand  inav  be  repudiated 
by  the  holder,  and  indorsers  or  sureties  will  not  be  dia^iarged."  It  is  not  neces- 
sary that  there  shall  be  an  express  agreement  extending  time,  but  it  is  sufficient 
if  such  is  the  necessary  effect  of  the  agreement.™ 

b.  Parol  Agreement.  It  is  well  settled  that  the  time  of  payment  of  a  bill  or 
note  may  be  extended  by  an  oral  agreement,  as  this  does  not  in  any  way  violate 
tlie  rule  excluding  parol  evidence  to  contradict,  add  to,  or  vary  a  written  contract, 
the  evidence  not  being  admitted  for  this  purpose,  but  to  prove  a  new  agreement.'"' 


tomers  too  indefinite  to  discharge  indorsers)  ; 
Ward  c  Wick,  17  Ohio  St,  159;  Jenkins  P. 
Clarkson,   7   Ohio  72. 

Oreffon.— Findley  v.  Hill,  8  Or^.  247,  34 
Am.  Bep.  57 S,  holding  that  an  agreement  to 
extend  payment  of  a  not«  until  after  harvest 
is  void  for  uncertainly, 

Fenn»ylvania. —  Siebeneck  v.  Anchor  Sav. 
Bank,  111  Pa.  St.  187,  2  Atl.  485;  People's 
Bank  t'.  Legrand,  103  Pa.  St.  309,  49  Am. 
Rep.  126;  Miller  l-.  Stem,  2  Pa.  St.  286  (hold- 
ing that  an  agreement  by  the  holder  of  a 
note  to  wait  for  payment  "  until  some  time 
in  the  summer  "  was  invalid,  because  it  was 
for  an  indefinite  period). 

South  Carolina. —  Pamell  v.  Price,  3  Rich. 
(S.  C.)    121. 

Tennessee.— Cherry  v.  Miller,  7  Lea  (Tenn.) 
305. 

Texaa.—  iiken  f,  Posey,  13  Tex.  Civ.  App. 
807,  35  S.  W.  732,  holding  that  a  contract  to 
extend  the  time  of  payment  of  a  note  until 
action  thereon  is  necessary  to  prevent  the  bar 
of  the  statute  of  limitations  is  sufficiently 
definite  as  to  time. 

WUconain. —  Moulton  i).  Posten,  62  Wis, 
16[t,  8  N.  W.  621  (holding  that  an  agreement 
to  extend  the  time  of  payment  of  a  note  "  un- 
til after  threshing,"  is  sufficiently  deliuite  to 
discharge  a.  surety)  ;  Hamilton  v.  Prouty,  50 
Wis.  592,  7  N.  W.  650,  36  Am,  Rep.  866 
(holding  that  an  extension  of  a  note  "for 
twenty  or  thirty  days  "  is  sufficiently  definite 
to  discharge  an  indorser). 

United  S(o(e«.— Vanium  v.  Bellamy,  4  Mc- 
Lean  (U.  S.)   87,  28  Fed.  Cas.  No.  16,888. 

See  7  Cent.  Dig.  tit.  "  BUls  and  Notes," 
I  334. 

Beasonable  time. —  It  has  been  held,  at 
least  as  between  the  parties,  that  an  agree- 
ment by  the  payee  of  a  note,  after  maturity, 
to  forbear  suit  thereon,  in  consideration  of  the 
signing  of  the  note  by  a  third  person,  no 
time  of  forbearance  being  agreed  upon,  binds 
the  payee  to  forbear  suit  for  a  reasonable 
time.  Traders'  Nat.  Bank  v.  Parker,  130 
N.  Y.  415,  29  N.  E.   1004,  42  N.  Y.  St.  506. 

71.  Alabama. —  Kyle  v.  Bostick,  10  Ala. 
660. 

/[linoM.^  Grossman  c.  Wohllebeu,  90  111. 
637. 

loioa. —  Miller  v.  McCalleh,  60  Iowa  S81, 29 
N.  W.  942,    , 

Kansas. —  Costello  v.  Wilhelm,  13  Kan.  229. 

Kentucky. —  Anderson  u.  Mannon,  7  B.  Mon. 
(Ky.)  217. 

Maaaachusetts. —  Veazie  v.  Carr,  3  Allen 
(Mass.)    14. 
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Missouri. —  Russell  v.  Brown,  21  Mo.  App. 
51. 

Ncvi  Yof-fc.— Vilas  n.  Jones,  1  X.  Y.  274. 

TenntsBce. — Wilson  c.  Langford,  5  Humpbr. 
(Tenn.)    320. 

Wisconsin. —  Meiswinkle  v.  Jung,  30  Wii. 
361,  11  Am.  Rep.  572. 

United  Sioies.— McLemore  c.  Powell,  \l 
Wheat.  (U.  S.)  554,  6  L.  ed.  726;  Ex  p. 
Balch,  2  Lowell  (U.  S.)  440,  2  Fed.  Cas.  Ko. 
780,  13  Nat.  Bankr.  Reg.  160. 

England. —  Pbilpot  t.  Briant,  4  Biug.  717, 
13  E.  C.  L.  703,  3  C.  &  P.  244,  14  K.  C,  L 
549,  6  L.  J.  C.  P.  O.  S.  182,  1  M.  i  P.  754. 
20  Rev.  Rep.  710. 

"  By  a  valid  agreement  to  give  time  it 
meant  an  agreement  for  the  breach  of  which 
the  maker  or  the  acceptor  has  a  remedy  either 
at  law  or  in  equity,"  Veazie  r,  Carr,  3  Allen 
(Maas.)  U,  15,  See  also  Greely  v.  Don,  i 
Mete.    (Mass,)    178, 

Action  at  law  need  not  lie, — An  ag^(^ 
ment  to  give  time  to  the  maker  of  a  noU, 
sufficient  to  discharge  an  indorser,  ne«d  ba 
such  only  as  will  prevent  the  indorsee  from 
proceeding  against  him,  and  need  not  be  such 
"  that  the  maker  of  said  note  could  eustsis 
an  action  against  the  indorsee  if  he  violstai 
it,"    Pierce  v.  Whitney,  22  Me.  113. 

Signatnre  of  agreement, — An  agrAment 
extending  the  time  of  payment  of  a  note  w- 
cured  by  a  deed  of  trust,  and  signed  by  tbt 
maker  (also  the  grantor),  is  binding  al- 
though not  signed  by  the  trustee  or  bolder, 
where  the  holder  has  allowed  the  note  sdiI 
deed  to  remain  in  the  trustee's  posaessioa, 
and  the  trustee  has  indorsed  the  extension  on 
the  note  and  received  interest  for  the  period 
of  extension.  Kranaz  v.  Uedelhofen,  193  I!L 
477,  82  N.  E.  239. 

72.  Where  the  holder  of  a  note  is  indac(d 
to  accept  a  renewal  thereof  by  the  false  rep- 
resentation that  the  signature  of  the  stiretj' 
thereto  is  genuine,  there  is  no  valid  exttn- 
sion  of  time,  and  the  surety  on  the  origisal 
note  is  not  discharged.  Lovinger  r.  Madisos 
First  Nat.  Bajit,  81  Ind.  354.  See  also  Mr- 
Dougall  V.  Walling.  16  Wash.  78.  45  Psr. 
668,  65  Am.  St  Rep.  871. 

73.  Lambert  v.  Shitler,  62  Iowa  72,  17 
N.  W.  187;  Brooks  v.  Wright,  13  AUm 
(Mass.)  72;  Stone's  River  Nat.  Bank  r. 
Walter.  104  Tenn.  11.  65  S.  W.  301;  Union 
Bank  V.  Mcaung,  9  Humphr.   (Tenn.)  98. 

74.  A  iabomo.— Ferguson  p.  Hill,  3  Ste». 
(Ak.)  485,  21  Am.  Dec.  641. 

Illinois. —  Myers  e.  Fairbury  Firit  N"t- 
Bank,  78  HI.  257;  Danforth  e.  Semple,  73  111. 
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Most  of  tlie  conrts  liftve  held  thnt  such  Kn  agreement  is  binding,  whether  the  con- 
sideration for  ttie  extension  is  executed,  as  by  the  payment  of  interest  in  advance, 
or  is  a  mere  executory  oral  promise  to  pay." 

e.  Consi delation  —  (i)  JVecessitt  I^ob.  An  agreement  for  extension  of  the 
time  of  payment  of  a  bill  or  note  involves  a  promise  by  the  holder  to  forbear, 
and  this,  like  other  promises,  is  not  binding  nnlcss  it  is  supported  by  a  consider- 
ation. If  there  is  no  consideration  therefore  the  f^reement  does  not  prevent  the 
holder  from  suing  on  the  paper  at  any  time  or  discharge  indoi'sers  or  sureties.^ 


170;  Pierce  r.  Easbrouck,  49  III.  23;  FlTim 
r.  Mudd,  27  111.  323;  Warner  v.  Campbell,  2e 
III.  232;  Reynolds  V.  Barnard,  36  III.  App. 
218. 

Indiana. —  Pierce  c.  Qoldsberrj,  31  Ind.  62. 

lotca. —  Cox  V.  C&rrell,  6  lom  3G0. 

Maine. —  FlanderaV  Baratow,  18  Me.  357. 

Nete  Hampahire.—  Bailey  o.  Adama,  10 
N.  H.  Itt2;  Wheat  r,  Kendall,  6  N.  H.  604; 
Grafton  Bank  v.  Woodward,  5  N.  H.  69,  20 
Am.  Dec.  S66. 

Keto  Vorfc.— Kane  v.  Corteay,  100  N.  Y. 
132,  2  N.  E.  874. 

North  Dakota.—  Foster  v.  Furlong,  8  N.  D. 
282.  78  N.  W.  986. 

Ohio. —  Thompson  v.  Marshall,  2  Ohio  Dec. 
<Reprint)   SOO,  3  West  L.  Month.  38S. 

Vermont. —  Morse  v.  Huntington,  40  Vt. 
488;  Dunham  t>.  Downer,  31  Vt.  249;  Peo- 
ple's Bank  d.  Feareons,  30  Vt  711. 

Wimoniin. —  Grace  o.  Lynch,  80  Wis.  16fl, 
49  N.  W.  761. 

Cnittd  Slates.— Cooper  v.  Oibbe,  4  Mc- 
Lean (U.  S.)  396,  8  Fed.  Cas.  No.  3,184. 

See  7  Cent.  Dig.  tJt.  "Bills  and  Notes," 
(   334. 

Paper  Bectued  by  morttAge. — ^The  fact  that 
commercial  paper  is  secured  by  a  real-estate 
or  chattel  mortgage  does  not  prevent  the  time 
of  payment  from  being  extended  by  parol 
agreement.  Flanders  v.  Barstow,  18  Me.  357; 
Kane  v.  COrtesy,  100  N.  Y.  132.  2  S-  E.  874. 

75.  Bailey  v.  Adams,  10  N.  H.  162;  Graf- 
ton Bank  r.  Woodward,  5  N.  H.  99,  20  Am. 
Dec.  56S;  Thompson  e.  M&rshall,  2  Ohio  Dec. 
(Reprint)  EOS,  3  West.  L.  Month.  3S6.  And 
see  the  other  cases  cited  in  the  not«  preced- 
ing. Some  courts,  however,  have  held  that 
an  ar»l  promise  extending  the  time  of  pay- 
ment of  a  note  is  not  binding  when  it  is 
based  only  upon  an  oral  promise  to  pay  in- 
terest or  other  consideration  for  the  exten- 
dion.  Berry  t>.  Putlen,  60  Me.  101,  31  Am. 
Rep.  24S. 

Statntea. —  In  some  Jurisdictions  there  are 
statutes  on  the  subject.  Thus  in  North 
Dakota  it  is  provided  that  "  a  contract  in 
writing  may  be  altered  by  a  contract  in  writ- 
ing or  by  an  executed  oral  agreement  and  not 
otherwise."  X.  D.  Rev.  Codes  (1899), 
I  3036.  Under  this  section  the  time  of  pay- 
ment of  a  promissory  note  may  be  extended 
by  parol  agreement,  where  the  consideration 
is  the  actual  payment  of  interest  in  advance, 
or  other  executed  consideration,  but  not 
where  the  consideration  is  an  oral  promise 
to  pay  interest.  Foster  v.  Furlong,  8  N.  D. 
282,  78  N.  W.  038. 


76.  Alabama. —  HunUville  Branch  Bank 
t.  Steele,  10  Ala.  916. 

Arkansat.—  Hazard  r.  White,  26  Ark.  165. 

California. —  Peachy  v.  Witter,  131  Cal. 
316,  63  Pac.  468;  McCaun  v.  Lewis,  9  Cal. 
246. 

Ditlrict  of  Columbia. —  Gross  r.  St«inle, 
20  D.  C.  339. 

Florida. —  Fridenberg  v.  Robinson,  14  Fla. 
130. 

Georgia. —  Bonner  t>.  Nelson,  57  Ga.  433; 
Ooodwyn  c.  Hightower,  30  Oa.  249;  Stalling* 
D.  Johnson,  27  Ga.  564. 

/IlinoM.— Grossman  c.  Wohlleben,  90  III. 
537 ;  Waters  v.  Simpson,  7  lU.  570. 

Indiana.—  Davis  v.  Stout,  128  Ind.  12,  26 
N.  E.  862,  22  Am.  St.  Rep.  565;  Henry  v. 
Giltiland,  103  Ind.  177,  2  N.  E.  360;  Holmes 
V.  Boyd,  90  Ind.  332;  Hogshead  v.  Williams, 
65  Ind.  I4G;  Rigsbee  v.  Bowler,  17  Ind.  1Q7; 
Uarter  D.  Moore,  5  Blackf.  (Ind.)  367; 
Bugh  e.  Crnm,  26  Ind.  App.  405,  69  N.  E. 
1076,  84  Am.  St.  Rep.  307. 

Iowa. —  Marshall  Field  Co.  v.  Oren  Rufl- 
com  Co.,  (Iowa  1902)  90  N.  W.  618;  Hens- 
ler  tt.  Watts,  113  lows  741,  84  N,  W.  ABB; 
Roberts  v.  Richardson,  39  Iowa  290. 

Sanaaa.—  Ingels  v.  Sutliff,  36  Kan.  444,  13 
Pac.  828;  Costello  v.  Wilhelm,  13  Kan.  229; 
Eaton  D.  Whitmore,  3  Kan.  App.  760,  46  Pac. 
450;  Conkiin  v.  Lonnier,  10  Kan.  App.  560,  03 
Pac.  23. 

Kentucky. — Anderson  V.  Mannon,  7  B.  Mon. 
(Ky.)   217. 

Louisiana. —  Frazier  v.  Dick,  5  Rob.  (La.) 
240;  Huie  B.  Bailey,  16  la.  213,  36  Am.  Dec 
214. 

Koine.— Williams  v.  Smith,  46  Me.  136; 
Bagley  p.  Buzzell,  19  Me.  88. 

J/aryfand.— Ives  i-,  Bosley,  35  Md.  262,  6 
Am.  Rep.  411;  Hoffman  c.  Coombs,  0  Gill 
(Md.)  284;  Planters'  Bank  p.  Sellman,  2  Gill 
i  J.   (Md.)   230. 

Matsachueetts. —  Wilson  p.  Powers,  130 
Mass.  127 ;  Jennings  v.  Chase,  10  Allen 
(Mass.)  626. 

Michigan. —  Mclnemey  v.  Lindsay,  B7  Mich. 
238,  56  N.  W.  603. 

Miiaisaippi. —  Roberts  c.  Stewart,  31  Miss. 
664;  Wadlington  v.  Gary,  7  Sm.  &  M.  (Miss.) 
622;  Payne  t>.  Commercial  Bank,  6  8m,  i,  M. 
(Miss.)    24. 

Mittouri.— Wiley  C.  Hight,  39  Mo.  130; 
Marks  v.  SUte  Bank.  8  Mo.  316;  Nichols  v. 
Douglass.  S  Mo.  49;  Smith  v.  Warren,  88  Mo. 
App.  286. 

Vonlotui.— Smith  n.  Preyler,  4  Mont.  439, 
1  Pae.  214,  47  Am.  Rep.  358. 
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(ii)  Stjfwicjenct  of  Considsbatios.  Since  apromiBe  to  do  nothing  more 
than  one  is  already  legally  boiind  to  do  ia  no  consideration  for  a  promise  given  in 
return,  there  ie  no  consideration  for  an  extension  of  the  time  of  payment  of  a 
bill  or  note,  whicii  involves  a  promise  to  forbear,  where  the  only  oonsidemtion  is 
the  debtor's  promise  to  pay  the  debt  at  the  extended  time  of  payment,  withoat 
anything  more,"  his  promise  to  pay  iu  instalments''^  or  to  pay  other  matured 
notes  on  which  he  is  indebted,™  or  his  actual  payment  of  a  part  of  the  debt  at  or 
after  maturity ."*  There  is  a  consideration,  however,  if  tbo  debtor  does  or  prom- 
ises to  dp  anything  further  or  different  from  what  he  is  bound  to  do,  and  wluch  it 
of  detriment  to  him  or  benefit  to  the  holder,^'  as  where  lie  pays  part  of  the  debt 


Adftnu,    10      time 


191. 

Veto  Yorh. — ^Parmelee  t.  Thompson,  46  N.  Y. 
68,  6  Am.  Rep.  33;  O'Hara  v.  Robinson,  93 
Hun  (N.  Y.)  689,  18  N.  Y.  Suppl.  641,  45 
N.  Y.  St.  460;  Van  Rensselaer  v.  Kirkpatrick, 
48  Birb.  (N.  Y.)  194;  New  Berlin  First  Nat. 
Bank  v.  Church,  3  Thomps,  &  C.  (N.  Y.)  10; 
Manchester  c.  Van  Brunt,  2  Misc.  (N.  Y.) 
228,  22  N.  Y.  Suppl,  362,  50  N.  Y,  St  588 
[aft^rming  IS  N.  Y.  Suppl.  686,  46  N.  Y.  St. 
606];  Miller  v.  Holbrook,  1  Wend.  (N.  Y.) 
317. 

north  Carolina.—  Charlotte  First  Nat, 
Bank  v.  Lineberger,  83  N.  C.  464,  36  Am. 
Rep.   582. 

Ohio.— Turobull  P,  Brock,  31  Ohio  St.  649; 
Ward  V.  Wick,  17  Ohio  St.  158;  Farmers' 
Bank  v.  Raynolds,  13  Ohio  84;  Jenkins  v. 
Ciarksoii,  7  Ohio  72. 

Oregon. —  Findley  v.  Hill,  8  Or^,  247,  34 
Am.  Rep.  676;  Schlusse)  r.  Warnn,  2  Oreg. 

''■ 

Pennsylvania. —  Siebeneck  v.  Anchor  Say, 
Bank,  111  Pa.  St.  187,  2  Atl.  485;  Hartman 
V.  Danner,  74  Pa,  St.  36;  Zane  «.  Kennedy, 
73  Pa.  St.  182;  Ashton  u.  Sproule,  35  Pa.  St. 
492. 

Tennessee. —  Sully  V.  Childress,  106  Tenn. 
109,  60  S,  W.  499,  82  Am.  St.  R«p.  875; 
Cherry  v.  Miller,  7  Lea  (Tenn.)  306;  Howell 
V.  Sevier,  1  Lea  (Tenn.)  360,  27  Am.  Rep. 
771 ;  East  Tennessee  Bank  c.  Hooke,  1  Coldw. 
(Tenn.)    156. 

Texas. —  Austin  Heal  Estate,  etc.,  Co.  e. 
Bahn,  87  Tex.  582,  29  S.  W.  646,  30  S.  W. 
430;  lionnell  T.  Prince,  11  Tex.  Civ,  App.  3BB, 
32  S,  W.  835 ;  Hall  v.  Johnston,  6  Tex.  Civ. 
App,  110,  24  S.  W.  861. 

Vermont. —  Joslys  v.  Smith,  13  Vt  363. 

WaaUngton.—  Price  t.  Mitchell,  23  Waah. 
742,  63  Pac,  614, 

Wisconsin. —  Meiswinkle  V.  Jung,  30  Wis. 
361,  11  Am.  Rep,  672, 

TJnxted  S(a(e«.— McLemore  c.  Powell,  12 
Wheat.  (U.  S.)  554,  6  L.  ed,  728;  Varuum  v. 
Bellamy,  4  McLean  (U.  S,)  87,  28  Fed.  Caa. 
No.  10,886;  Corbett  v.  Woodnard,  5  Sawy, 
(U.  S.)  403,  8  Fed.  Cas,  No.  3,223,  11  Chic, 
Leg.  N.  246. 

Enffland,— Philpot  i'.  Briant,  4  Bing.  717, 

720,  13  B.  C.  L.  708,  3  C,  &  P.  244,  14  E.  C.  L. 

540,  6  L.  J.  C.  P.  O.  S.  182.  1  M.  t  P.  754, 

29  Rev.  Rep.  710,  where  it  was  said;     "The 

[VIII,  A,  5,  e.  (n)] 


Eayment  must  be  given  by  a  oontract 
inding  on  the  bolder  of  the  bill;  t 
contract,  without  consideration,  ia  not  bind' 
ing  on  him ;  the  delay  in  suing  is,  under  iikIi 
a  contract,  gratuitous ;  "nolwiUistaudiDg  sued 
contract,  he  may  proceed,  against  the  acceptor 
when  he  pleases,  or  receive  the  amount  of  the 
bill  from  the  drawer  o"  endoraers.  Ai  tbe 
drawer  and  endorsers  are  not  prevented  ina 
taking  up  the  bill  by  euch  delay,  their  liabil- 
ity is  not  discharged  by  it;  to  hold  them  di*- 
charged  under  such  circumstances,  would  be 
to  absolve  them  from  their  engagement  with- 
out any  reason  for  so  doing." 

See  also  supra.  III,  B,  5,  aj  and  7  Cent 
Dig.  tit.  "Bills  and  Notes,"  {(  341-364. 

77.  Aiabama. —  Huntaville  Branch  Bank  t. 
State,  10  Ala,  916. 

/Zlinou.— Booth  v.  Wiley,  102  III.  84;  Stn- 
ber  f.  Schack,  83  111.  IBl ;  Waters  v.  Simp- 
son. 7  IU.  570. 

Kansat. —  Royal  v.  Lindsay,  16  Kan.  Sill 
CkiBtello  E.  Wilhelm,  13  Kan.  229. 

If otne.^  Bagley  v.   Buztell,   19  Me.  88. 

Maryland. —  Planters'  Bank  v.  Bellman,  ! 
Qill  k  J.  (Md.)   230. 

lilew  Hampshire. —  Russ  c.  Hobbs,  fllN.E 
93. 

New  York. — Van  Rensselaer  c.  Kirkpatrict 
48  Barb.  (N,  Y.)  194;  New  Berlin  First  N«t. 
Bank   v.   Church,  3   ThompH.   A.   C.    (N.  Y.) 


742,  03  Pac.  614. 

See  also  supra.  III,  B,  5,  b,   (m).  note  G 

A  pTDmise  to  pay  ttaJe  interest  dne  on 

note   is    no   consideration   (or   an   <   ' 

Price    F,    Mitchell,    23    Wash-    742, 


Pic. 


514. 

78.  Planters'  Bank  v.  Sellman,  2  QUI  k  I 
(Md.)  230;  Van  Rensselaer  e.  Kirlqwtrid, 
46  Barb.    (N.  Y.)    194. 

70.  Juchter  v.  Boehm,  63  Ga.  71 ;  Jennijap 
V.  Chase,  10  Allen  (Masa.)  526.  See  alt 
supra.  III.  B,  5,  b,   (i),  note  42. 

80.  See  supra.  III.  B,  6,  b.   (l),  noU  43. 

81.  Stallings  t>.  Johnson,  27  Oa.  664;  9opi 
v.  Lindsay,   15  Kan.  691. 

Enterins  Into  conttact  with  tUid  perm. 
—  If  the  maker  of  a  not«,  at  the  instance  of 
the  holder,  who  promises  an  eiteniioii  M 
time,  enters  into  a  contract  with  a  third  per- 
son for  the  benefit  of  the  holder,  the  amlar* 
liability  to  respond  in  damages  for  bctaa 
of  such  contract  is  sufficient  eonsideratioa 
for   the   holder's   promise   of  eztenaion,  *>■ 
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before  it  is  dne,*"  promises  to  pay  in  a  different  medinm  than  is  reqnired  by  liis 
coatract,  as  in  government  bonds"  or  property,**  gives  collateral  seuimty  or 
a  mortgage,"  pays  interest  in  advance  for  the  period  of  extension,**  or  money 
as  a  bonns,  preminm,  or  otlierwise,"  or  gives  a  note  therefor,"  or  promises  either 
orally  or  in  writing  to  pay  interest  monthly  instead  of  annnally  as  provided  in 
the  note,"  or  at  a  greater  rate,"  or,  by  tbo  weight  of  authority,  even  at  tlie  same 

85.  Tr&yser  v.  Indiana  Asbuiy  University, 
39  Ind.  066;  Gatci  e.  Hamilton,  12  Iowa  50; 
Martin  p.  Bell,  18  N.  J.  L.  167;  Kane  e.  Cot- 
te&y,  100  N.  Y.  132,  2  N.  E.  874;  Kelty  r. 
Jenkina,  1  Hilt.  (N.  Y.)  73.  See  also  mpra, 
III,  B,  5,  b,   (n). 

86.  Qforgia. —  Raudolph  r.  Flemiucr,  GS 
Gr.  776, 

lUmoia. —  CroesmttD   c.   Woblleben,   90   III. 


though  the  contract  may  be  one  which  cannot 
be  specifically  enforced.  Horton  Bank  o. 
Brooka,  64  Kan.  285,  67  Pac.  860. 

The  obtaimnE  by  a  creditor  of  the  asMti 
of  ■  firm  in  payment  ol  the  private  indebt- 
neas  of  one  of  its  members,  if  l^ally  ac' 
qilired  by  the  c<niaent  of  all  of  the  membera 
of  the  Snn,  furaishea  a  valuable  conaideration 
for  a  promise  of  further  extension.  FrovinM 
r.  Wilder,  97  Mo.  App.   162. 

82.  Cox  F.  Carrell,  6  Iowa  360;  Hartman 
V.  Danner,  74  Pa.  St.  36.  See  also  Buck  v. 
Smiley,  64  Ind.  431;  and  supra,  III,  B,  S, 
b.  (t),  note  39. 

Fait  paifment  dniisg  dAya  of  gnce. —  It 
haa  been  held  that  a  payment  made  on  a  note 
on  or  after  the  date  when  it  became  due  by 
its  t«rms,  although  before  the  expiration  of 
the  days  of  grace,  ia  not  made  before  ma- 
turity. BO  aa  to  support  an  agreement  for  an 
extension.  McKamy  t>.  McNabb,  97  Tenn. 
236,  30  S.  W.  1091. 

Crediting  payment  before  maturity. — 
Where  the  holder  of  a  note  agreed  with  the 
maker  that  if  he  would  pay  a  oertain  amount 
ca.ah  he  might  have  ninety  daya  longer  on  the 
balance,  and  the  maker  remitted  the  ca«h 
to  the  bank  where  the  note  was  held  for  col- 
lection, it  was  held  that  the  fact  that  the 
bank  credited  the  payment  on  tbe  note  the 
day  before  maturity,  contrary  to  the  intent  of 
the  parties,  who  only  intended  a  payment  at 
maturity,  did  not  establish  an  agreement  for 
extension,  aa  the  payment  made,  being  only 
intended  aa  a  payment  at  maturity,  which 
was  only  the  maker's  duty  under  his  contract, 
was  no  consideration  for  the  promise  to  ex- 
tend the  time  of  payment.  Sully  v.  Childresa, 
106  Tenn.  109,  60  S.'  W.  499,  62  Am.  St.  Rep. 
875. 

83.  See  Huntsville  Branch  Bank  v.  St«e1e, 
10  Ala.  915. 

Option  to  pay  in  bonds, —  But  there  must 
be  a  promise,  and  not  a  mere  option,  and 
where  the  maker  of  an  overdue  note  propoaes 
to  pay  it  at  a  future  date  in  state  bonds,  and 
the  holder  agrees  to  the  proposition,  but  the 
maker  does  not  promise  or  bind  himaelf  to 
pay  in  bonds,  there  is  no  consideration  for  a 
promise  by  the  holder  to  extend  tbe  time  of 
payment  on  the  note,  sinoe  both  parties  must 
J>e  bound  or  neither  ia  bound.  The  agree- 
ment therefore  doea  not  discharge  indorsers. 
Hontsville  Branch  Bank  c.  Steele,  10  Ala. 
915. 

84.  Millaudon  v.  Amous,  3  Mart.  N.  S. 
(La.)  596,  holding  that  where  the  bolder  of 
a  matured  note  agreea  to  purchase  property 
from  the  maker,  to  be  delivered  on  a  certain 
date  in.aettlement  of  the  note,  such  agreement 
constitutes  an  extension  of  time  of  payment. 


837. 

In^ana, —  Starret  o.  Burkhaltcr,  70  Ind. 
2B5. 

fiToAMU. —  Rwal  e.  Lindsay,   15  Kan.   691. 

Vwsouri.— Hoaea  v.  Rowley,  57  Mo.  357; 
American  Nat.  Bank  v.  Love,  62  Mo.  App. 
378;  Nevada  Firat  Nat.  Bank  v.  Gardner,  57 
Mo.  App.  26S;  Commercial  Bank  v.  Wood,  60 
Mo.  App.  214. 

liehrtuka.—  Kittle  p.  Wilson,  7  Nebr.  76. 

Hev!  ffampsAire.— Wright  t".  Bartlett,  43 
N.  H.   S48. 

New  yorfc,— Billington  r.  Wagoner,  33 
N.  Y.  31 ;  Gloversville  Nat.  Bank  V.  Place,  15 
Hun  (N.  Y.)   504. 

PeiMsylvania. —  /n  re  Bishop,  195  Pa.  St. 
86,  46  Atl.  682. 

Tenneasee. —  Stone's  River  Nat.  Bank  v. 
Walter,  104  Tenn.  11,  55  S.  W.  301. 

Vermont. —  People's  Bank  r.  Pearsons,  30 
Vt.  711. 

See  also  supra,  III,  B,  5,  b,  (I),  note  40; 
and  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
(  348. 

87.  Hamilton  v.  Prouty,  50  Wis.  602,  7 
N.  W,  059,  36  Am.  Rep.  866.  See  also- supra, 
III.  B,  5,  b,  {!),  note  38. 

88.  McComb  c.  Kittridge,  14  Ohio  348; 
Walters  t.  Swallow,  8  Whart.  (Pa.)'  448. 
Compare  aupra,  III,  B,  5,  b,   (i),  note  38. 

89.  Royal  v.  Lindsay,  IS  Kan.  6S1. 

90.  Coit/'omia.— Smith  v.  Pearson,  52  Cnl. 
339. 

Indiana. —  Huff  p.  Cole,  45  Ind.  300. 

Kanaiu. —  Royal  p.   Lindsay,   15   Kan.   691. 

Lotiiaiana. —  Shaw  c.  Nolan,  8  La.  Ann.  26; 
Callibam  v.  Tanner,  3  Rob.   (La.)  299. 

Jlebraaka.—  Kittle  v.  Wilson,  7  Nebr.  76. 

Canada. —  Farrell  P.  Oshawe  Mfg.  Co.,  9 
U.  C.  C.  P.  239;  Arthur  r.  Lier,  8  U.  C.  C.  P. 
180. 

See  also  supra.  III,  B,  5,  b,  (in),  note  49; 
and  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  345. 

Giving  note  f(W  interest  due. —  An  exten- 
sion of  time  of  payment  of  a  note,  in  consid- 
eration of  the  principal  making  a  note  bear- 
ing interest  from  date  for  the  intereat  due,  is 
valid,  aa  the  agreement  to  pay  such  com- 
pound interest  ia  a  sufficient  consideration  for 
the  extension.  Bugh  P,  Crum,  28  Ind.  App. 
405,  69  N.  E.  1070,  S4  Am.  St.  Rep.  307. 
[VIU,  A.  6,  e,  (U)] 
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or  a  leBB  rate,  for  liia  promise  to  keep  the  money  and  pay  interest  for  the  period 
of  the  extension  is  either  a  detriment  to  him  or  a  benetit  to  the  holder  or  botli." 
An  absolute  promise  by  an  indoreer  to  pay  a  note  is  sncli  a  con^dertition  for  tlie 
holder's  affreeinent  to  extend  aa  to  discharge  a  snbseqnent  indorser."  An  oral 
promise  witiiin  tlie  statate  of  tranda  has  been  held  to  l>e  no  consideration  for  an 
extension,"*  biit  as  to  this  there  is  a  conflict  in  tlie  decisions." 

(in)  Renewal.  A  bill  or  note  gi^en  in  renewal  is  supported  by  the  con- 
eideration  of  the  original  bill  or  note, 

(iv)  Usurious  Coxsweration — (a)  Promise  to  Pay  Usury.  Where  the 
consideration  for  a  promise  to  extend  the  time  of  payment  of  a  note  or  bill  is  a 
promise  to  pay  nenrious  interest,  and  the  agreement  is  wholly  execntory  on  both 
sides  and  is  void  under  the  statute  against  usury,  there  is  no  consideration  at  nil, 
and  the  agreement  tlierefor  neither  precludes  a  suit  by  the  bolder  nor  discharges 

by  the  debtor  to  paj  interest  is  not  aufBeient 
ax  a  contract  extending  the  time  of  payment, 
unless  there  is  aJso  ft  promise  of  forb^rance 
on  the  part  of  the  holder.  Tinan  v.  Wsjue. 
I  Dian.   (Ohio)   148,  12  Ohio  Dec.   (RepriDtl 


91.  Illinoi». —  Dodgson  e.  Henderson,  113 
111.  360;  Reynolds  i'.  Barnard,  36  III.  App. 
218.     Compare  Booth  v.  Wiiey,  102  111.  84. 

Indiana. — Pierce  v.  Goldeberry,  31  Ind.  62. 

Kansas. —  Eaton  v.  Whitmore,  3  Kan.  App. 
760,  45  Pae.  450. 

Kenluckg.—  Alley  v.  Hopkins,  BS  Ky.  008, 
17  Ky.  L.  Rep.  1227,  34  S.  W.  13,  60  Am.  St. 
Rep.  3B2;  Robinson  v.  Miller,  2  Bush  (Ky.) 
179. 

Jjotne.— Chute  v.  Pattee,  37  Me.  102;  War- 
ren Academy  e.  Starrett,  15  Me.  443. 

Montana. —  Hale  r.  Forbia,  3  Mont.  396. 

Jieto  Hatapahire.  —  Bailey  v.  Adams,  10 
N.  H.  102;  Wheat  v.  Kendall,  0  N.  H.  504: 
Grafton  Bank  t>.  Woodward,  6  N.  H.  B»,  20 
Am.  Dec.  500. 

Ohio.—  Fawcett  P.  Freshwater,  31  Ohio  St. 
637;  McComb  v.  Kittridge,   14  Ohio  348. 

Teaaa.—  Benson  f.  Phippa,  B7  Tex.  673,  29 
S.  W.  1061.  47  Am.  St.  Rep.  128;  Aiken  v. 
Poaey,  13  Tex.  Civ.  App.  607.  35  S.  W.  732. 

See  also  supra.  III.  B,  6,  b,  (III),  note  49; 
and  7  Cent.  Dig.  lit.  "  Bills  and  Notes," 
{  344. 

Parol  agreement. —  In  some  juriBdictions 
the  time  of  payment  of  a  note  cannot  be  ex- 
tended by  a  parol  agreement,  where  the  con- 
sideration ia  an  executory  oral  promise  to 
pay  int«reat.     See  supra,  VIII,  A,  5,  b,  note 

BindiDg    promise    by   debtor   neceuaiy. — 

There  must,  however,  be  a  binding  promiae 
on  the  part  of  the  debtor.  Crossman  v. 
Wohlleben,  flO  111.  637;  Bailpy  v.  Adams.  ID 
N.  H.  102.  It  has  bcpn  held  therefore  that 
a  mere  indorsement  by  the  holder  upon  a 
note  (hat  the  time  of  payment  is  extended 
to  a  given  day  and  that  interest  has  been 
paid  to  such  date  at  the  same  rate  apecified 
in  the  note,  without  any  pronf  or  ahon'ing 
that  the  interest  was  paid  in  advance,  there 
being  no  date  to.  such  indorspment  and  no 
evidence  th.it  the  principal  debtor  bound  him- 
self to  keep  tlie  money  or  pay  interest  for 
the  time  of  such  extension,  will  not  di.'<chargc 
the  surety.  It  is  essential  in  such  canes  that 
both  parties  shall  be  bound  by  the  agreement. 
or  that  it  have  mutuality,  in  order  to  dis- 
ehar(je  the  surety  not  assenting  to  the  ex- 
tension. Crossman  f.  Wohlleben.  90  III.  537. 
Promise  by  creditor  necessary. — A  promise 
[VIII.  A,  6,  0,  (u)] 


641. 
Intereit  already  due. —  Of  c 


tion  for  a  promise  of  forbearance  by  tbt 
holder.  Booth  t>.  Wiley,  102  Dl.  B4;  Cras- 
man  e.  Wohlleben.  90  HI.  637;  Stuber  r. 
Schack,  83  111.  191 ;  Waters  «.  Simpson.  J 
111.  670;  Edmonds  V.  Thomaa.  41  111.  App. 
605;  Dennis  r.  Piper,  21  111.  App.  161; 
Holmes  v.  Boyd,  90  Ind.  332 ;  Starret  F.  Burk 
halter,  70  Ind.  285;  Halstead  v.  Brown,  IT 
Ind.  202;  Ru98  V.  Hobbs,  01  N.  H.  93;  Aa- 
drewi  v.  Hagadon,  64  Tex.  671;  Helms  t. 
Crane,  4  Tex.  Civ.  App.  89,  23  S.  W.  392. 

99.  Staiilings  «.  Johnson,   27  Ga.  664. 

83.  Agee  f>.  Steele,  8  Ala.  948  (holding 
an  oral  promise  within  the  clause  of  the  stat- 
ute of  frauds  as  to  contracts  for  the  sale  of 
an  interest  in  land  to  be  no  consideration 
for  a  promise  of  extension);  Philpot  r. 
Briant.  4  Bing.  717,  13  E.  C.  I..  708,  3  C.  4  P. 
244.  14  E.  C.  L.  549.  8  L.  J.  C.  P.  0.  a  1S3. 
1  M.  ft  P.  764.  2B  Rev.  Rep.  710  (holdins 
that  an  oral  promise  by  an  executrix  to  par 
a  note  or  acceptance  of  her  testator  out  of 
her  own  estate  was  void  under  the  statute  of 
frauds,  and  no  consideration  for  a  promise 
hy  the  holder  of  the  paper  to  extend  the  time 
of  payment). 

94.  See  Fraitis,  Statute  OF. 

95.  Dunn  r.  Weston,  Tl  Me.  270,  36  An. 
Rep.  310;  Dockray  f.  Dunn,  37  Me.  442; 
Plimpton  i:  Goodell,  126  Mass.  119;  Galea  r. 
Union  Bank,  12  Heisk.  (Twin.)  325.  Thii 
is  clearly  so  where  the  new  note  ia  discounted, 
and  the  money  obtained  thereon.  Hubtard 
r.  Gurney,  64  N.  Y.  457  [diitinguishmg 
Hnlliday  r.  Hart,  30  N.  Y.  474]. 

Settlement. —  If  the  maker  and  holder  of 
notes  have  a  settlement  nf  accounts  betnwn 
them,  including  the  indebtedness  remsininf; 
due  on  the  notes,  and  the  old  notes  are  sur- 
rendered and  renewal  notes  executed,  tbt 
renewal  notes  are  supported  by  a  snfficirnt 
consideration.  Canton  Cbemical  Co.  r.  Pe- 
gram,  112  N.  C.  614,  17  S.  E.  29B. 
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indoners  or  sureties.**  It  is  otherwise,  however,  if  the  promise  to  pa;  usury  is 
not  void  under  the  statute,  or  is  void  only  as  to  tlie  excess,"  or  if  there  is  some 
other  valid  consideration  in  addition  to  the  promise.'^ 

(b)  Actual  Payment  of  Usury.  If  usurious  interest  is  not  merely  promised 
but  actually  paid  in  advance,  in  wliole  or  in  part,  it  is  held  in  most  jurisdictions 
that  the  holder  having  received  the  same  is  estopped  to  set  up  the  usury,  and  that 
the  payment  therefore  is  a  sufficient  consideration  for  the  extension."  Tliis  does 
not  apply,  however,  where  the  statute  against  usury  is  construed  as  rendering  all 
contracts  based  upon  a  usurious  consideration  void,  whether  wholly  executory  or 
executed  in  part  by  payment  of  the  usury.'  If  the  statute  against  usury  merely 
caiiBes  a  forfeitnre  ot  all  interest  and  renders  the  payment  of  usury  a  payment 
pro  tanto  of  the  principal,  actual  payment  of  nsnrioiis  interest  in  advance  is  no 
consideration  for  an  agreement  to  forbear,  since  it  is  only  paying  what  the  debtor 
is  already  bonnd  to  pay.* 

6.  Parties  to  AcRBKMEirT  —  a.  In  General.  An  agreement  for  extension,  to 
discliarge  indorsers,  must  be  made  by  the  liolder  with  the  maker  or  accepter.*  An 
agreement  for  forbearance  between  the  holder  of  a  note  and  a  creditor  of  the 
maker,  to  which  the  maker  is  not  a  party,  will  not  discharge  an  indorser;*  and 

96.  Indiana. —  Lemmon  c.  WhitmsD,  76 
Ind.  318,  39  Am.  Rep.  160;  Abel  r.  Alexan- 
der, 45  Ind.  623,  15  Am.  Eep.  270. 

JTentuc^y. —  Duncan  v.  Eeed,  8  B.  Mon. 
(Ky.)   382. 

if  dine. —  WilliamB  c.  Smith,  48  Me.  135. 

Uisaouri. —  Stillwell  c.  Aaron,  09  Mo.  639, 

33  Am.   Rep.   SIT;    Wilej  p.   Hight,   39   Mo. 

130;    Moore    V.    Macon    Bar.    Bank,    22   Mo. 


App. 


684. 


North  CaroUna.—  Charlotte  First  Nat. 
Bank  V.  Lineberger,  83  N.  C.  464,  36  Am. 
Bep.  682. 

Penn«ytixinia. —  Dushane  t).  Allen,  2  Walk. 
(Pa.)  348. 

See  also  aupra.  III,  B,  6,  b,  (m),  note  SI; 
and  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
t  347. 

Void  renewal  note. — Where,  upon  the  ma- 
turity of  a  promisaory  note,  a  renewal  note 
is  given  therefor  under  a  usurious  agreement, 
an  indorser  upon  both  notes  is  not  discharged 
from  his  liability  on  the  first  because  of  the 
usurious  agreement  in  regard  to  the  renewal 
note,  where  the  usury  invalidates  the  latter 
note.     J^ary  v.  Miller,  fil  N.  Y.  488. 

9T.  (Jeorgw,— Parmelee  f.  Williams,  72 
Ga.  42;  Stalliugs  v.  Johnson,  2T  Ge..  664. 

Mississippi. —  Brown  v.  Frophit,  53  Miss. 
649. 

yew  Eampshire. —  Wheat  P.  Kendall,  fl 
N.  H.  504;  Grafton  Bank  p.  Woodward,  6 
X.  H.  99,  20  Am.  Dec.  566. 

-Vero  York. —  Fernan  v.  Doubleday,  3  Lons. 
(N.  Y.)   216. 

Ofcio.— Wood  V.  Newkirk,  15  Ohio  St,  295; 
MeComb  v.  Eittridge,  14  Ohio  348. 

98.  Stallinga  v.  Johnson,  27  Ga.  664-, 
Washington  r.  Tait,  3  Humphr.  (Tenn.)  503 
[aa  construed  in  Wilson  o.  Langford,  6 
Humphr.   (Tenn.)   320]. 

99.  Alahama. —  Kyle  O.  Bostick,  10  Ala. 
689. 

California.—  Smith  v.  Pearson,  52  Cal.  339, 
Dittruit  of  Columbia. —  Oreen  v.   Lake,  2 
Mackey  (D.  C.)  102. 


/ndiano. —  WhiU  v.  Whitney,  51  lad.  124. 
Compare  Shaw  c.  Binkard,  10  Ind.  227. 

Kentucky. —  Duncan  f.  Beed,  S  E.  Mon. 
(Ky.)  382. 

N«v>  Hampshire. —  Grafton  Bank  v.  Wood- 
ward, 5  N.  H.  09,  20  Am.  Dec.  586. 

Hew  York. —  BilUngton  v.  Wagoner,  33 
N.  Y.  31;  Qloversville  Nat  Bank  v.  Place, 
16  Hun  (N.  Y.)  504;  Draper  v.  Tresoott,  29 
Barb.  (N.  Y.J  401;  Wies  v.  Suitwr.  1  N.  Y. 
City  Ct.  1.  And  see  La  Farge  i:  Herter,  9 
N.  Y.  241. 

North  Carolina. —  Hollingsworth  r,  Tomlin- 
8on,  108  N.  C.  245,  12  S.  E.  989. 

Virginia. —  Armiatead  «.  Ward,  2  Patt, 
&.TL  (Va.)  504. 

Witeonain. —  Fay  c.  Tower,  58  Wis.  286,  16 
N.  W.  558;  Riley  V.  Gregg,  16  Wis.  060. 

See  also  supra.  III,  B,  5,  b,  (I),  notes  41, 
46 ;  and  7  Cent  Dig.  tit.  "  Bills  and  Notes," 
i  348. 

1.  Vilas  e.  Jones,  1  N.  Y.  274. 

9.  Folkinghome  v.  Hendricks,  61  Miss. 
366;  Meginnis  li.  Nightingale,  34  N.  J.  L. 
461;  Calvert  v.  Good,  9S  Pa.  St  65;  Shaffer 
V.  Clark,  !)0  Pa.  St.  94;  Hartman  t,  Banner, 
74  Pa.  Rt  36;  Store's  River  Nat.  Bank  v. 
Walter,  104  Tenn.  U,  55  S.  W.  301;  Mc- 
Kamy  v.  McNabb.  07  Tenn.  230.  30  S.  W. 
1091;  Howell  I!.  Sevier,  1  Lea  |Tenn.)  360, 
27  Am.  Rep.  771.  See  Chadwick  f. 'Menard, 
104  La.  38,  28  So.  933. 

3.  Herbert  i\  Servin,  41  N.  J.  L,  22.1. 

Indorsement  of  receipt  of  interest — An  in- 
dorsement on  a  matured  note  made  by  the 
holder,  acknowledging  the  receipt  of  interest 
up  to  a  certain  date,  and  agreeing  that  the 
note  shall  stand  until  that  time  without 
suit,  is  insufficient  to  show  an  nRreement  to 
extend  the  time  made  with  the  principal 
maker,  as  the  indorsement  doci*  not  show  by 
whom  the  interest  was  paid.  Cheek  v.  Qlass, 
3  Ind.  280. 

4.  Hefford  r.  Morton.  11  La.  115;  Herbert 
V.  Servin,  41  N.  J.  L,  22.'). 

Evidence  of  maker's  assent. —  Where  the 
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an  agreemeTit  between  indoreer  and  indoreee,  without  the  privity  of  the  maker  oi 
accepter,  will  not  discharge  other  indoreera,' 

b.  Agents.  If  an  agreement  extending  the  time  of  payment  of  a  bill  or  note 
is  made  by  an  agent  withont  authority,  express  or  implied,  it  does  not  postpone 
the  right  of  action  or  discharge  indoreers  or  sureties.' 

B.  Laehes — l.  effect  n  Absbmcb  of  statute  — a.  In  QeneraL  In  the 
absence  of  statute^  or  special  agreement"  an  ordinary  indorser  of  a  n^otiable  bill 
or  note  is  not  discharged  from  liability  by  mere  delay  or  refnsal  on  the  part  of 
the  holder  to  commence  or  prosecute  a  suit  a^inst  the  maker  or  accepter  for  any 
period  short  of  that  fixed  by  the  statute  of  limitations,  where  the  indoreer's  IIa- 
bility  has  been  duly  fixed  by  demand,  protest,  and  notice,'  althougli  the  maker  or 
accepter  may  become  insolvent  during  snch  delay,"*  if  there  is  no  agreement 

holder  of  a  note  and  other  credit«rB  of  the 
maker  agreed  to  extend  the  time  for  payment 
of  their  claims,  the  maker's  acceptance  thereto 
will  not  be  presumed,  where  he  was  bound  b; 
the  terms  thereof  to  pay  a  greater  interest 
than  he  otheru'ise  would  have  to  pay.  And 
in  an  action  against  an  indorser  of  such  note, 
the  mere  fact  that  the  original  of  the  agree- 
ment extending  the  time  of  payment  of  claims 
is  not  produf^  at  the  trial  —  a  copy  only 
being  produced  — will  not  justiQ>  the  Infer- 
ence that  the  maker  accepted  the  agreement. 
Hefford  o.  Morton,   11  La.  115. 

Alteration  by  extenaioii  without  maker'a 
conMHt. —  The  extension  of  the  time  of  pay- 
ment of  a  note  by  the  bolder  by  an  Indorse- 
ment thereon,  without  the  knowledge  or  con- 
tent of  the  biaker,  is  a  material  alteration 
and  ineffectual,  so  that  one  taking  the  note 
and  the  mortgage  securing  it,  after  the  orig- 
inal, but  before  the  enteaded,  time  of  pay- 
ment has  expired, 'takes  them  aubject  to  pay- 
ments made  to  the  oaaignor  not  indorsed  on 
the  note.  Avirett  ii,  Bamhart,  88  Md.  545, 
30  Atl.  632. 

6.  Bagley  f.Buzzell,  19  Me,  88;  Wright  e. 
Independence  Nat.  Bank,  96  Va.  728,  32  S.  E. 
459,  70  Am.  St.  Rep.  88!) ;  Prazer  c.  Jordan, 
8  E.  ft  B.  303.  8  Jur.  N.  S.  1054,  26  L.  J. 
Q.  B.  288,  B  Wkly.  Hep.  81B,  02  E.  C.  L.  303. 

6.  I.awrenco  v.  Johnson,  64  111.  351 ;  Hitch 
c.  Smith,  82  N.  Y.  627. 

An  agent  having  authority  metely  to  col- 
lect commercial  pApei  when  due  has  no  au- 
thority to  bind  the  holder  by  granting  an  ex- 
tension of  time  or  taking  paper  in  renewal. 
Lawrence  v.  Johnson,  64  111.  351;  Chappel  v. 
Raymond,  20  La.  Ann.  277;  Woodbury  c. 
Larned.  5  Minn.  330;  Rjtcb  t^.  Smith,  B2  N.  Y. 
627;  Uutchings  v.  Munger,  41  N.  Y.  166; 
Hart  f.  Hudson,  0  Duer  (N.  Y.)  204.  See 
also  Bakks  akd  Banki.\o,  5  Cyc.  605,  notes 
71,  72;  and  Primcipai.  and  Agent. 

Extension  by  cashier  of  bank. —  Wakefield 
Bank  v.  Truesdell,  135  Barb.  [N.  Y.)  602; 
East  Tpnue&tce  Bank  r.  Hooke,  1  Coldw. 
(Tenn.)    156. 

Implied  authority. — Authority  to  extend 
the  tiuie  of  payment  of  a  bill  or  note  may  be 
Implied.  Kane  r.  Cortesy.  100  N.  Y.  132,  2 
N.  E.  374,  holding  that  where  the  holder  of 
commercial  paper  secured  by  a  real -estate 
mortgage  authorizes  an  agent  to  procure  ad- 
ditional ^curity,  leaving  it  to  his  judgment 
[VIII,  A,  6,  aj 


to  make  the  best  ftrrangeuient  he  can  for  that 
purpose,  tbe  agent  has  authority  to  bind  the 
holder  by  an  agreement  for  a  reasonable  ra- 
tension  of  the  time  of  payment,  in  eonsiders- 
tion  of  the  debtor's  giving  a  chattel  mort- 
gage as  additional  security. 

EftoppeL — And  the  holder  of  a  bill  or  note 
may  be  estopped  to  deny  his  agent's  author- 
ity  to  extend  tbe  time  of  payment  by  cloth- 
ing him  with  apparent  authority.  Kronsi  r. 
Uedelhofen,  193  111.  477,  02  N.  E.  239  (hold- 
ing that  where  the  holder  of  a  note  lecural 
by  a  deed  of  trust  permits  the  trustee  to  hold 
posaessiou  of  the  note  and  deed  and  cdUkI 
the  interest  he  therein  holds  him  out  (o  tbe 
grantors  as  his  agent,  and  is  bound  by  an  ex- 
tension of  the  time  of  payment  granted  bf 
the  trustee)  ;  ScoTille  r.  I^ndon,  50  N.  V. 
686  (holding  that  one  who  has  the  possesaian 
of  a  negotiable  note,  with  all  the  evidence  of 
ownership,  by  the  owner's  consent,  may  sgrte 
with  the  maker  for  an  extensioa  of  the  tiine 
of  payment,  and  the  owner  will  he  bouod 
therelw  and  indorsees  discharged). 

RatifleaUon. —  The  unauthorised  act  of  tn 
agent  in  extending  the  time  of  payment  miy 
be  ratified  by  his  principal,  in  which  case  tbe 
ratification  will  have  the  same  effect  as  orig- 
inal authority.  Kane  r.  Cortesy,  100  N.  V. 
132,  2  N.  E.  874,  holding  that  where  an  agent 
of  the  owner  of  commercial  paper  takes,  with- 
out authority,  a  chattel  mortgage  as  collat- 
eral security,  after  maturity  of  the  paper, 
and  agrees  to  extend  the  time  of  payment. 
bis  act  is  ratified  by  the  holder's  taking,  hold- 
ing, and  foreclosing  the  mortgage,  witbknonl- 
edge  of  the  facts. 

7.  See  m/m,  VIII,  B,  2. 

8.  See  mfra,  Vin,  B.  1,  b. 

9.  Laches  In  preaentment  or  demand  see 
infra.,  X. 

Lachea  in  giTing  notice  of  diahonor  see 
tn/ro,  XIII. 

10.  Alabama. —  Abercrombie  c.  Knoi,  3 
Ala.  728,  37  Am.  Dec.  721 ;  Inge  c.  Mobile 
Branch  Bank,  8  Port.  (Ala.)   108. 

ArfcaTMo*. — Ashley  v.  Gunton,  15  Ark.  415; 
Jones  <D.  Robinson,  3  Ark.  484. 

Conn«c(tm(t, — Qlauer  v.  Douglass,  33  GoniL 
393;  Lockwood  r.  Crawford  18  Codd. 
361. 

Louinana. —  Moore  c,  Britton,  22  La.  Ann. 
64;  Fortineau  r.  Boisaiere,  18  Ia.  470,-  Hnte 
I'.  BaUey,  10  La.  213,  35  Am.  Dec  214. 
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extending  tlie  time  of  payment  and  postponing  tlie  remedy,  as  elsewhere 
explained.^'  In  such  a  case  the  remedy  ot  the  indorser  ia  to  pay  the  debt  himself 
and  then  enforce  Iiis  riglitB  against  tbe  principal  debtor.'*  This  does  not  apply, 
however,  in  most  states,  where  the  indorsement  ia  merely  as  gnarantor,  but  in 
snch  a  case  dne  diligence  in  proceeding  against  the  maker  is  necessary;"  and 
diligence  against  the  maker  is  necessary  to  charge  the  iadoreer  or  assignor  of  a 
non-neg(5tiable  note,  wliose  liability  is  that  of  a  guarantor  of  t)ie  solvency  of  the 
inakor.'*     The  drawer  of  a  bill  is  not  discharged,  in  the  absence  of  a  statute  or 


Maijte. —  MariDers'  Bank  v.  Abbott,  28  Me. 
280;  Baglej  v.  Buzzell,  18  Me.  88;  Page  v. 
Webster,  15  Me.  249,  33  Am.  Dee.  608;  Free- 
man's Bank  V.  Rollina,  13  Me.  202. 

Maagachiuetu. — Way  c.  Dtmhain,  166  Maaa. 
203,  44  N.  E.  220. 

liiaaitaippi, —  BuUit  v.  Thateber,  5  How. 
(Mias.)  689,  37  Am.  Dec.  175. 

J/ wsouri.— Faulkner  v.  Faulkner,  73  Mo. 
327  i  Miller  r.  Mellier,  SS  Mo.  3B8 ;  Schlatter 
V.  Rector,  1  Mo,  286;  Block  v.  O'Hara,  1  Mo. 
145 ;  Hunter  17.  Hempstead,  1  Mo.  67,  13  Am. 
Dec.  468;  Coalter  V.  Price,  1  Mo.  64;  Hunter 
V.  Price,  1  Mo.  53. 

fiebraaka. —  Gibson  V.  Parlin,  13  Nebr.  292, 
13  N.  VV.  405.  Compare  Moffat  v.  Qriswold, 
1  Nebr.  415. 

New  ¥ork.~  Smith  v.  Erwin,  77  N.  Y.  468; 
Converse  f.  Cook,  31  Hun  (N.  Y.)  417;  Tay- 
lor r.  Allen,  36  Barb.  (N.  Y.)  294;  Powers 
r.  Silberstein,  61  N.  Y.  Super.  Ct.  321;  East 
River  Bank  c.  Kennedy,  9  Bosw.  (N.  Y.)  643; 
Hurst  tr.  Trow  Printing,  etc.,  Co,,  2  Miac. 
(N.  Y.)  361,  22  N.  Y.  Suppl.  371.  61  N.  Y. 
St,  206,  30  Abb.  N.  Cas.  (N.  Y.)  1;  Utiea 
Bank  v.  Ivca,  17  Wend.  (N.  Y.)  501;  Powell 
tf.  Wate-s,  17  Johns.  (N.  Y.)  176;  Trimble  o. 
Thome,  18  Johns.  (N.  Y.)  152,  8  Am.  Dec. 
302 ;  White  c.  Gardiner,  4  Hedf.  Surr.  (N.  Y. ) 

A'orih  Carolina.—  StaU  Bank  v.  Wilson,  12 
N.  0.  484. 

Pe»n«ylvania. —  Ashton  v.  Sproule,  35  Pa. 
St.  492;  Day  c.  Ridgway,  17  Pa.  St.  303; 
Beebe  c.  West  Branch  Bank,  7  WatU  &.  S. 
(Pa.)  375;  Sterling  v.  Marietta,  etc.,  Trad- 
ing Co.,  11  Serg.  &  R.  (Pa,)  17B;  Gray  v. 
McDonald,  6  Wkly.  Notes  Cas.  (Pa.)  04; 
Philadelphia  Bank  v.  Wilson,  2  Pa.  L.  J. 
347. 

South  Carolina. —  State  Bank  c.  Myers,  1 
Bailey  (S.  C.)  412;  Fiddy  v.  Campbell,  2 
Brev.  (S.  C.)  21. 

Tennesseo.—  Cherry  v.  Miller,  T  Lea  (Tenn.) 
305. 

Unitiul  aialea.—  S.oaa  v.  Jones,  22  Wall. 
(U.  S.(  576,  22  L.  ed.  730;  Lenox  v.  Prout, 
3  Wheat.   (U.  S.)  520,  4  L.  ed.  449. 

Canada. —  Thompson  v.  McDonald,  17  U.  C. 
Q.  B.  304. 

Failnie  to  file  claim  against  eatate  of  de- 
ceased maker. —  It  is  no  defense  for  indorsers 
of  a  bill  of  exchange,  who  have  had  notice  of 
demand  and  non-payment,  that  the  indorsee 
failed,  after  notice,  to  file  a  claim  against  the 
insolvent  estate  of  the  deceased  maker.  Law- 
son  V.  Watson,  8  Baxt  (Tenn.)  72. 

11.  See  aupra,  VIIl,  A,  3. 


IS.  East  River  Bank  c.  Kennedy,  S  Boaw. 
(N.  Y.)   S43;  and  other  cases  above  cited. 

13.  When  a  note  is  indorsed  by  a  person 
aa  guarantor,  or  an  indorsement  is  construed 
as  having  such  effect,  some  courts  ha\%  held 
that  to  charge  the  indorsct  it  Is  necessary  to 
use  reasonable  diligence  in  suing  the  maker, 
unless  he  is  insolvent  or  has  left  the  state 
having  no  known  property  that  can  be  reached 
by  process.  Clayton  v.  Cobum.  42  Conn. 
348;  Holbrook  c.  Camp,  38  Conn.  23;  Rhodes 
V.  Seymour,  36  Conn.  1 ;  Withers  v.  Berry,  25 
Kan.  373 ;  Keames  r.  Montgomery,  4  W.  Va. 
29.  Co«(ro,  San  Diego  First  Nat.  Bank  e. 
Babcock,  94  CqI.  96,  29  Pac.  415,  28  Am.  St. 
Rep.  04;  Farkhnrst  v.  Vail,  73  111.  343.  And 
see  Gdasaktt. 

14.  Alabama. —  Jordan  v.  Oamett,  8  Ala. 
610. 

Conneclitmt.—  Gillespie  c.  Wheeler,  46 
Conn.  410;  Holbrook  f.  Camp,  38  Conn.'23; 
Ranson  v.  Shervifood,  20  Conn.  437 ;  Castle  t. 
Candee.  16  Conn.  223;  Perkins  v.  Catlin,  U 
Conn.  213,  2B  Am.  Dec.  282;  Prentiss  C. 
Danielson,  5  Conn.  175,  13  Am.  Dec.  52; 
Welton  c.  Scott,  4  Conn.  527;  Huntington 
p.  Harvey,  4  Conn.  124;  Williams  i".  Granger, 
4  Day  (Conn.)  444;  Bradly  r.  Phelpe,  2  Root 
(Conn.)   325. 

Delateare. —  Pyle  e.  McMonagle,  2  Harr. 
(Del.)    468. 

foiKO. — Voorhies  r.  Atlee,  29  Iowa  49. 

Kentitcfcy.— Francis  p.  Gant,  80  Ky.  160; 
Williams  v.  Obst,  12  Bush  (Ky.)  Z86;  Rob- 
erts p.  Atwood,  8  B.  Mon.  (Ky.)  209;  Levi 
V.  Evans,  7  B.  Mon.  (Ky.)  116;  Clair 'tr. 
Barr,  2  A.  K.  Marsh.  (Ky.)  255,  12  Am. 
Dec.  391;  Hogan  v.  Vance,  2  Bibb  (Ky.)  34; 
Spratt  r.  McKinney,  1  Bibb   (Ky.)    6BS. 

Virjinio.— Mackie  v.  Davis,  2  Wash.  (Va.) 
219,  1  Am.  Dee.  482.  And  see  Thompson  v. 
Govan,  9  Gratt.  (Va.)  695;  McLaughlin  c. 
Duffield,  6  Gratt.  (Va.)  133;  Drane  v.  Schol- 
Geld.  6  Leigh  (Va.)  386;  CatoR  t.  Lenox,  6 
Rand.  (Va.)  31;  Goodall  r.  Stuart.  2  Hen. 
ft  M.  (Va.)  105;  Bronaugb  v.  Scott,  5  Call 
(Va.)   78;  Lee  c.  Love,   1  Call   (Va.)   4B7. 

West  Virginia. —  Merchants'  Nat.  Bank  v. 
Spates,  41  W.  Va.  27,  23  S.  E.  681,  50  Am. 
8L  Rep.  828;  Morrison  r.  Loveil.  4  W.  Va, 
34G;  Nichols  c.  Porter.  2  W.  Va.  13,  94  Am. 
Dec.  600. 

United  BtatCL—V.  S.  Bank  r.  Tyler,  4 
Pet  (U.  S.)  366,  7  L.  ed.  888;  U.  S.  Bank 
II.  Weisigcr,  2  Pet.  (U.  S.)  331,  481,  7  L.  ed. 
441,  492;  Dulany  r.  Hodgkin,  5  Cranck 
(U.  8.)  333.  3  L.  ed.  117;  Violett  t>.  Patton, 
6  Cranch  (U.  B.)  142,  3  L.  ed.  6J  ;  Yeaton 
V.  Alexandria  Bank,  6  Cranch  (U.  S.)  49,  3 
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icial  Hfreement,  by  the  liolder'a  delay  io  proceeding  againet  the  accepter." 
or,  by  tne  weight  of  authority,  is  a  surety  on  a  note  discharged  by  the  holder's 


1  agreement,  by 
)y  the  weight  of  _ 

mere  failure  to  proceed  against  the  principal.'*    The  liability  of  a  guarantor,  how- 


L.  ed.  33;  Dean  c.  Marsteller,  2  Cranch  C.  C. 
(U-  S.)  121,  7  Fed.  Cas,  No.  3,710;  Mclver 
V.  Kennedy,  1  Cranch  C.  C.  (U.  S.)  424,  16 
Fed.  Caa.  No.  8.S.10;  Alexandria  Bank  -c.  Wil- 
son, 1  Cranch  C.  C.  (U.  S.)  168,  2  Fed.  Can. 
No.  B55 ;  Mandeville  v.  Mackenzie,  1  Cranch 
C.  C.  {U.  S.)  23,  16  Fed.  Caa.  No.  6,01*; 
Lemntons  r-.  Choteau,  Hempst.  (U.  8.)  85, 
15  Fed.  Gag.  No.  S,23ea;  Dent  C.  Ashley, 
Hempst.   (U.  S.)   65,  7  Fed.  Caa,  No.  3,80fl6. 

Under  sUtutei   see  intra,  VIII,  B,  2. 

Jndgmmt  note.. —  Where  judgment  on  a 
note  might  have  been  entered  on  September 
I3/I849.  and  execution  might  have  been  is- 
Bued  March  13.  1849,  it  wai  held  that  the  aa- 
Bignor  thereof  was  not  liable  to  the  aasignee 
for  the  amount  thereof,  where  no  proceeding 
was  taken  to  collect  the  note  until  after  the 
maker's  death  on  Jannary  12,  1850,  where 
the  maker  was  not  inaolvent  as  late  as  Oc- 
tober, 18*9.  Bennett  «.  Moore,  B  Harr,  (Del.) 
360. 

Injury  to  indorstr. —  Where  tha  holder  of  a 
non- negotiable  note,  indorsed  in  blank,  has 
without  excuse  neglected  until  long  after 
maturity  to  bring  suit,  it  is  not  necesaary 
for  the  indorser,  insiating  upon  the  laches  of 
the  holder  as  a  discharge  from  liability,  to 
show  that  h6  hsa  sustained  actual  damage. 
Prentiss  o.  Danielson,  5  Conn.  175,  13  Am. 
Dec.  52. 

That  the  maket  of  a  note  is  a  tranalent  and 
unsettled  person  is  not  sufficient  to  excuse  the 
holder  from  using  due  diligence.  Lemmons  «. 
Choteau,  Hempat.  (U.  S.)  86,  15  Fed.  Cas.  No. 
8,239o. 

Where  ezchaoKe  notes  hare  been  given  be- 
tween the  maker  and  assignor  of  a  note  pa  a 
considpration  for  each  other,  and  the  note 
given  by  the  assignor  has  never  been  paid  by 
him  or  sued  upon,  the  aasignee  need  not  bring 
suit  against  the  maker  in  order  to  charge 
thS  assignor.  Caton  v.  Lenox,  5  Rand.  (Va.) 
31. 

Ad  assignee  of  an  invalid,  non-negotiable 
draft,  who  relies  on  its  invalidity  as  excusing 
him  from  attempting  by  suit  to  collect  the 
money,  must  notify  the  assignor  of  his  rea- 
son for  not  suing  and  offer  to  return  the  in- 
strument to  him;  and  it  he  is  guilty  of 
negligence  therein,  to  the  assignor's  damage, 
he  cannot  recover  the  consideration  of  the 
assignment.  Merchants'  Nat.  Bank  r.  Spates, 
41  W.  Va.  27,  23  S.  E.  681,  56  Am.  St.  Kep, 
828. 

In  an  action  by  a  transferee  of  a  forged 
note  against  the  transferrer  it  is  not  necessary 
that  plaintiff  should  prove  that  he  has  in- 
Rtituted  HUits  against  the  maker  and  indorser 
of  the  note  and  failed  to  recover.  Remmes  r. 
Wilson.  5  Cranch  C.  C.  (U.  S.}  285,  21  Fed. 
Cut.  No.  12,ii.58. 

Bemoval  of  maker  from  state. —  Where  the 

maker  nf  a  note  wii.s  a  rpsiiient  of  the  state 

nt  the  time  the  note  was  made  or  at  the  time 

it  was  a-sigiied  and  afterward  removed  to  an 

[VIII,  B,  1.  a] 


adjoining  state,  whether  he  is  bound' to  pur- 
sue the  maker  in  the  adjoining  state  or  not, 
if  he  elects  to  do  so,  and  fails  to  commence  or 
prosecute  his  suit  against  the  maker  with  due 
diligence,  he  has  no  recourse  against  the  si- 
signor.    Drane  r.  Scholfield,  6  Leigh  (Va.l  386. 

Waiver.— Where  the  holder  of,  a  bond  »'- 
signed  it  by  indorsing  thereon,  "  I  assign  the 
within  bond  to  H.  O.  Middleton,  and  a^rw 
not  to  take  any  legal  advantage  of  said  Mid- 
dleton, in  the  indulgence  he  may  give,"  and  B 
few  days  after  Middleton  assigned  the  bond 
to  one  McLaughlin,  who  delayed  to  bring  Buit 
against  the  maker  until  he  became  insolvent, 
it  was  held  that  the  assignor  was  liable  to 
McLaughlin  on  his  assignment.  McIau^IId 
ff.  Dufficld,  5  Gratt.  (Va.)  133.  Where  an  in- 
dorser, however,  after  he  bad  become  di»- 
eharged  by  the  laches  of  the  holder,  wrote  a 
letter  to  tbe  holder,  who  had  arrested  the 
body  of  the  maker,  advising  him  not  to  com- 
mit the  debtor  to  prison,  as  it  would  anarn 
no  good  purpose,  it  was  held  no  waiver  of 
diligence,  so  as  to  affect  the  indorser*s  lia- 
bility. Prentiss  v.  Danielson,  S  Conn.  175, 
13  Am.  Dec.  52.  So  where  an  indorser,  afUr 
he  had  become  discharged  by  the  lache«  of 
tbe  bolder,  took  an  assignment  of  property 
from  the  maker  as  security  or  indemnity  for 
iadorsements  and  liabilities  on  tbe  maker's 
account,  and  it  appeared  that  he  was  under 
indorsements  and  liabilities  for  the  nssigaor 
to  the  full  amount  of  the  property  conveyed, 
aside  from  the  note  in  question,  it  was  held 
that  the  taking  of  such  assignment  was  not 
a  waiver  of  diligence,  so  as  to  revive  the  fl- 
tinguished  liability  of  the  indorser.  PrentisB 
c.  Danielson,  5  Conn.  175,  13  Am.  Dec.  6i 

18.  Motte  r.  Kennedy,,  3  McCord  (S.  C.) 
13. 

18.  California. —  Humphreys  c.  Crane,  5 
Cal.  173. 

/ndiana.— May  p.  Reed,  125  Ind.  190,  £5 
N.  E.  210. 

Kentucky. —  Tudor  v.  Qoodloe,  1  B.  Mon. 
(Kv.)   322. 

Loutsiana.— Boutte  t'.  Martin,  10  La.  133; 
Cooley  c.  Lawrence,  4  Mart.   {La.)  639. 

Mari/laiid. —  Grav  i'.  Farmers'  Nat.  Bant, 
81  Md.  031,  32  Atl.  518. 

ilaaaaekusetta. —  Allen  v.  Brovm,  124  Mass. 
77;  Agricultural  Bank  r.  Bishop,  0  Grtj 
(Mass.)  317;  Oxford  Bank  c.  Lewis,  8  lick. 
(Mass. 1 453;  Bellows  r.Lovell,  5  Pick.(Mass.l 
307;  Hunt  r.  Bridghara,  2  Pick.  (Mass.)  581, 
13  Am.  Dec.  458. 

Montam.—  Smith  v.  Freyler,  4  Mont.  *SB, 
1  Pac.  214,  47  Am.  Rep.  358. 

A' ebraafcfl.— Sheldon  v.  Williams,  11  Nebr. 
272.  B  N.  W.  86. 

iVeio  Jersey. — Morris  Canal,  etc,  Co.  r.  Van 
Vorst,  21  N.  J.  L.  100. 

Pennsylvania. —  ShalTstntl  r,  McDaniel,  IM 
Pa.  St.  598,  31  Wkly.  Notes  Cas.  (P».)  3W, 
25  Atl.  570;  Ashton  C.  Sproule,  35  Fa.  St. 
492. 
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ever,  is  different,  and  moat  courts  liold  that  he  will  be  discharged  if  the  holder  of 
tlie  paper  does  not  nee  reasonable  diligence  to  collect  the  same  from  the  pi-incipal 
debtor." 

b.  Special  Agrreement  Bequlrln?  Diligence  Against  Maker.  The  general  rule 
that  an  indorser  is  not  discharged  by  mcro  failure  ot  the  holder  to  sue  the  maker 
or  accepter  does  not  apply  where  there  is  a  special  agreement  requiring  the  holder 
to  use  diligence  against  the  maker  or  acceptor  before  resorting  to  (he  liability  of 
the  indorser,"  as  whore  it  is  stipulated  that  the  indorser  is  to  pay  in  ease  the 
maker  or  accepter  proves  insolvent"  or  where  there  is  a  mere  guaranty  of  the 
collectability  of  the  paper  by. due  process  of  law." 

c.  What  Constitutes  Due  Diligence.  Where  diligence  in  proceeding  against 
the  maker  of  a  note  is  necessary  suit  shonld  be  brought  at  the  lirst  term  after  his 
default  in  the  absence  of  sufficient  excuse.^'     Due  diligence,  however,  does  ngt 

after  a  full  trial  and  judgment  in  one  court 
having  jurisdiction,  to  appeal  to  another, 
Prettyman  v.  Short,  6  Harr.   (Del.)   300. 

NeceBaity  to  sue  out  attacbineiit.— Where 
the  payee  of  a  note  transfers  the  same  before 
maturity,  by  indorsement,  with  a  special  guar- 
anty of  its  collectability  by  due  proceaa  of 
Ian,  the  assignee  of  the  note  is  bound  ordi- 
narily only  to  employ  the  usual  process  of 
law  in  endeavoring  to  enforce  the  collection 
and  is  not  chargeable  with  negligence  for  fall- 
ing to  sue  out  an  attachment,  unless  it  ap- 
pear that  he  knew  or  in  the  use  of  proper 
diligence  could  have  ascertained  such  facts  as 
would  authorize  extraordinary  process.  For- 
est V.  Stewart,  14  Ohio  St,  246. 

Failnre  to  levy  on  real  estate. —  Where  a 
note  was  indorsed,  "  I  warrant  the  within 
note  due  and  coileetable,"  it  was  held  that 
the  due  diligence  against  the  maker  required 
on  the  part  of  the  holder  did  not  make  it 
necessary  for  him  to  attach  the  real  estate  of 
the  maker  or  to  take  it  on  execution.  Foster 
V.  Barney,  3  Vt.  80. 

issue  of  capias. —  On  a  note  past  due,  in 
the  spring  of  1827,  the  pnjee  made  the  fol- 
lowing indorsement:  "  I  endorse  the  within 
note  for  value  received  on  condition  the  holder 
first  tries  the  within  named  Nix  [the 
maker] ;  if  the  money  cannot  be  had  before 
Christmaa,  then  I  hold  myself  responsible  for 
the  money  to  the  holder."  Nix  was  sued  by 
the  holder,  and  judgment  recovered  against 
him  at  fall  term,  1827.  Fieri  facias  was  is- 
sued and  returned  nulla  bona.  In  an  action 
againet  the  indorser,  it  was  held  that  it  was 
not  necessary  to  show  that  a  capias  ad  satis- 
fncjendiim  had  been  issued  and  that  the  holder 
had  failed  to  get  the  money  under  it,  and  that 
it  was  not  necessary  to  prove  the  insolvency 
of  the  maker.  Arnold  l".  Waters,  8  Rich. 
( S.  C. )  433.  See  also  Wilson  i'.  Miller,  Harp. 
(S.  C.)  437. 

Suit  unsuccessful  for  informality. —  In  or- 
der to  charge  the  assignor  of  a  proini^^itory 
note,  tlie  assignee  must  bring  an  efffctual 
suit.  A  suit  which  fails  on  account  of  in- 
formality in  the  proceedings  is  not  a  suffl- 
cient  suit.  Bronaugh  v.  Scott,  S  Call  (Va.) 
78. 

Suit  bionght  in  wrong  name. —  Where  a 
special  indorsement  on  a  note  imposes  the  ob- 
ligation of  trying  to  collect  the  amount  from 
[VIII,  B.  I.  c] 


Tennasee. — Cherry  r.  Miller,  7  Lea(Tenn.) 
305, 

Texat.—  Cook  c.  SouthwickT,  9  Tex.  615,  60 
Am,  Dec.  181. 

Witconain. —  Harris  c.  Newell,  42  Wis.  fl87. 

Canada. — Quy  r.  Pare,  1  Quebec  Super.  Ct 
443;  Meikle  p.  Dorion,  1  Quebec  Super.  Ct. 
72. 

See  also  PaiSCIPAt.  akd  Sumtt. 

17.  See,  generally,  Gdajuntt. 

IS.  Camden  v.  Doremus,  3  How.  (U,  S.) 
S15,  II  L.  ed.  705.  See  also  Pittman  v. 
Chisolm,  43  Ga.  442  (where  a  note  was  in- 
dorsed "to  be  liable  only  in  the  second  in- 
BUnce")  ;  Arnold  r.  Waters,  8  Rich.  (S.  C.) 
433;  Williams  r.  Miller,  2  Lea  (Tenn.)  405; 
Garey  v.  Union  Bank,  3  Cranoh  C.  C,  233,  10 
Fed.  Crs.  No.  5,241a, 

19.  Campbell  t'.  Leach,  3  N.  C.  413  (hold- 
ing that  where  an  indorser  of  b.  note  agrees 
to  pay  in  case  the  maker  proves  insolvent, 
the  fact  that  in  an  action  on  the  note  the 
maker  is  arrested  on  a  capias  ad  satisfacien- 
dum, gives  security  for  prison  bounds,  and 
forfeits  his  bond  will  not  render  the  indorser 
liable!  ;  Wilson  c.  Miller.  Harp.  (S.  C.)  437 
(holding  that  in  an  action  by  the  assignee 
of  a  sealed  note  against  the  assignor,  who 
has  indorsed  thereon,  "  If  not  good,  I  prom- 
ise to  make  good,"  it  is  necessary  to  estab- 
lish the  maker's  insolvency).  See  also  Wil- 
son V.  Mullen,  3  McCord  (S.  0.)   236. 

20.  Forest  e.  Stewart,  14  Ohio  St.  246; 
Timmerman  p.  Howell,  2  Ohio  Cir.  Ct.  27; 
Sylvester  v.  Donner,  18  Vt.  32;  Wheeler  p. 
Lewis,  II  Vt.  265;  Ru.'-sell  r.  Buck,  11  Vt. 
168;  Foster  v.  Barney,  3  Vt.  60  (holding  that 
an  indorsement  of  a  note. by  the  payee,  with 
the  words,  "  I  warrant  the  within  i  ote  due 
and  collectable,"  gives  the  indorsee  no  action 
ogsinst  him,  except  in  failure  of  an  action 
against  the  maker).     And  see  Guabantt. 

21.  Pyle  V.  McMonagle,  2  Harr.  (Del,) 
488;  Clark  r.  Trueblood,  16  Ind.  App,  98,  44 
^■.  R.  679.    And  sec  infra,  VIII,  B,  2, 

_  Demand  note. —  On  a  note  due  on  demand, 
indorsed  by  the  payee  twenty-three  days  after 
date,  he  cannot  impute  laches  to  the  indorsee 
(or  not  suing  it  till  five  or  six  days  after  the 
indorsement.     Foster  v.  Barney,  3  Vt,  00. 

Appeal — Although  an  assignee  is  bound 
to  use  due  diligence  and  proper  means  to  re- 
cover on  an  assigned  note  he  is  not  bound. 
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reqnire  suit  against  tha  maker  or  accepter  where  he  is  notorionsl;  inaolvent,  so  that 
a  enit  would  bo  ineSectnal."  Tlie  proeecation  to  a  judffmeiit  of  a  aiiit  against 
the  maker  or  accepter  and  tlie  return  of  an  execntion  n^Ma  hona  has  always  been 
regarded  as  showing  due  diligence.^ 

one  of  the  makers  as  a  prereguisita  to  the 
liability  of  the  indoreer,  the  obligation  is  ful- 
filled by  a  suit  brought  by  the  indorsee 
against  such  maker  within  a  reciionable  time 
in  the  state  where  he  resided,  although  by 
mistake  the  suit  is  not  brought  in  the  proper 
name.    Brown  v.  Johnson,  42  Ala.  208. 

Effect  of  allowance  of  Kt-off  In  faror  of 
maker. — -  Where  the  indoraer  of  a  note  stipu- 
lates that  the  holder  shall  use  due  and  lea- 
Bonable  diligence  to  collect  it  from  the  maker 
and  prior  indorsers'  the  fact  that  the  holder 
fails  to  obtain  a  judgment  against  the  maker 
for  the  whole  amount  of  the  note,  in  conse- 
quence of  the  allowance  of  a  set-otf  as  be- 
tween the  maker  and  one  of  the  prior  in- 
dorsers, is  no  bar  to  a  full  recovery  against 
the  last  indnrser,  provided  the  holder  has 
been  guilty  of  no  negligence.  Camden  c. 
Doremus,  3  How.   (U.  S.)   515,  11  L.  ed.  705. 

22.  CortnecHcut.—  Gillespie  p.  Wheder,  46 
Conn.  410;  Rhodes  e.  Seymour,  36  Conn.  1; 
Ranson  c.  Sherwood,  26  Conn.  437 ;  Prentiss 
f.  Danielson,  6  Conn.  175,  13  Am.  Dec.  52; 
Welton  fJ.  Scott,  4  Conn.  E27;  Sheldon  v. 
Ackley,  4  Day  (Conn.)  458  (holding  that  if 
the  indorsee  of  a  note,  in  attempting  to  en- 
force it  by  suit  against  the  maker,  does  not 
order  the  attachment  or  execution  to  be  Ipvied 
upon  property  notoriously  of  leas  value  than 
tlie  debt  be  does  not  thereby  lose  his  claim 
upon  the  indorser  to  that  amount).  Com- 
pare Holbrook  t'.  Camp,  3S  Conn.  23,  holding 
that  the  exercise  of  due  diligence  requires  of 
the  holder  of  a  note  the  immediate  institution 
of  a  suit  l^  attachment  against  the  maker 
if  he  is  possessed  of  attachable  property  suf- 
ficient to  pay  the  note,  and  that  neither  the 
insolvency  of  the  maker  nor  the  fact  that 
tlie  holder  is  ignorant  that  he  is  possessed 
of  such  property  is  a  sufficient  excuse  for  a 
neglect  to  institute  such  suit. 

Deiaitare. —  Pyle  f.  McMonagle,  2  Harr. 
{Del.)  468,  holding  that  after  suit  has  been 
brought  by  the  assignee  of  a  note  against 
the  maker,  a  failure  to  hold  defendant  to  bail 
is  not  a  discharge  of  the  assignor,  if  the 
maker  is  insolvent. 

Georgia.—  Pittman  v.  Chisolm,  43  Ga.  442. 

floulA  Carolina. — Arnold  f.  Waters,  8  Rich. 
(S.  C.)  433. 

Virginia. —  Brown  v.  Ross,  «  Munf.  (Va.) 
3QI;  Saunders  v.  Marshall,  4  Hen.  b.  M. 
(Va.)  455;  Goodall  v.  Stuart,  2  Hen.  4  M. 
(Va.)   105. 

Wesi  Virginia. —  Merchants'  Nat.  Bank  c. 
Spates,  41  W.  Va.  27,  23  S.  E.  681,  56  Am. 
St.  Rep.  828 ;   Morrison  c.  Lovell,  4  W.  Va.  348. 

VnHei  State*. —  Camden  0,  Doremus,  3 
How.  (U.  S.)  515,  II  L.  ed.  705;  U.  S.  Bank 
V.  Wcisiger,  2  Pet.  (U.  S.)  331,  481,  7  L.  ed. 
441,  492;  Violett  v.  Patton,  6  Cranch  (U.S.) 
142,  3  L.  ed.  61  [affirming  1  Cranch  C.  C. 
{V.  8.)  463,  18  Fed.  Cas.  No.  10,839]; 
[VIII,  B,  1,  c] 


Yeaton  v.  Alexandria  Bank,  6  Cranch  (U.  B.) 
40,  3.L.  ed.  33;  Janney  t>.  Geiger,  1  Crutch 
C.  C.  (U.  B.)  H7,  13  Fed.  Cas.  No.  7,212; 
Mclver  f.  Kennedy,  1  Cranch  C.  C.  (U.  B.) 
424.  16  Fed.  Cas.  No.  8,830. 

Contra,  Francis  t.  Gant,  80  Ky.  190; 
Spratt  c.  McKinney,  1  Bibb  (Ey.)  SBS: 
Smallwood  v.  Woods,  1  Bibb  (Ky.)  542. 
Compare  Clair  r.  Barr,  2  A,  K,  Marsh. (Ky.) 
266,  12  Am.  Dec.  30J. 

Evidence  of  insolvency. —  In  a  suit  brought 
by  the  holder  of  a  note  against  an  indorser 
the  mere  fact  that  the  maker  of  the  note 
provided  no  funds  to  pay  it  at  the  time  and 
place  of  payment,  but  aufi^ered  it  to  be  pro- 
tested for  non-payment,  does  not  fumiE>b 
prima  faoie  proof  that  the  maker  was  iasol- 
vent  when  the  note  fell  due.  Ranson  r. 
Sherwood,  20  Conn,  437. 

Dtschai^ed  in  bankmptcy  oi  Insolvency.— 
A  suit  against  the  maker  of  a  note  is  not 
necessary  to  entitle  the  holder  to  sue  the 
assignor,  where  the  maker  has  been  dis- 
charged in  bankruptcy  (Roberts  r-  Atwood, 
8  B.  Mon.  20B}  or  taken  the  oath  of  insol- 
vency under  a  state  statute  (Bryan  f.  Penj, 
5  T.  B.  Mon-   (Ky.)  278;  SUpp  v.  Anderson. 

1  A.  K.  Marsh.  (Ky.)  6351. 

28.  Arnold  c.  Waters,  8  Rich.  (S.  C.)  433; 
Wilson  V.  Miller,  Harp.  (S.  C.)  437;  Wilson 
p.  Mullen.  3  McCord  (S.  C.)  236;  Caton  r. 
Lenox,  6  Rand.   (Va.)   31;  Goodall  r.  Stuart, 

2  Hen.  A  M.  (Va.)  105;  Mackie  c.  Da^is,  2 
Wash.  (Va.)  210,  1  Am.  Dec.  482;  Camden  r. 
Doremus,  3  How.  (U.  S.)  615,  11  L.  ed.  705. 
And  see  Pyle  i;.  McMonagle,  2  Harr.  iDel.) 
468,  holding  that  suit  brought  to  the  neit 
term  by  the  assignee  of  a  note  against  the 
maker,  and  so  prosecuted  as  to  show  the  lat< 
ter's  insolvency,  is  due  diligence,  entitling  the 
assignee  to  recover  from  the  assignor.  Com- 
pare Levi  c.  Evans,  7  B.  Mon.  (Ky.)  115. 
holding  that  a  return  of  nulla  bona  on  so 
execntion  in  a  suit  by  the  assignee  of  a  note 
against  the  maker  is  only  prima  fiicie  evi- 
dence of  the  insolvency  of  defendant  and 
that  if  it  appears  that  property  was  seiied 
and  replevied  by  a  third  person  and  that  no 
defense  was  made  to  the  replevin  suit,  and 
does  not  appear  that  the  property  was  not 
liable  to  the  execution,  this  is  not  suScirat 
to  charge  the  assignor,  although  the  eiecu- 
tion  was  returned  nulla  bona.  See  also 
Hogan  V.  Vance,  2  Bibb  (Ky.)  34,  holding 
that  a  return  upon  an  execution  that  the 
maker  of  a  note  had  no  property  in  the 
county  and  was  not  an  inhabitant  of  the 
county  did  not  show  sufficient  diligence 
against  the  maker  to  entitle  the  assignee  lo 
collect  the  amount  of  the  assignor. 

Failure  to  pnisne  equitable  aiseta— It  has 
been  held  that  failure  of  the  assignee  of  a 
note  to  endeavor  to  reach  and  subject  eqnita- 
ble  assets  of  the  maker  to  the  satisfacti<a  of 
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d.  Failure  to  Enforce  Set-OIT.  It  has  been  held,  on  tlie  gronnd  that  a  cred< 
itor  is  under  no  obligation  toward  a  Buret;  of  active  diligence  to  collect  the  debt 
from  the  principal,  that  the  holder  of  a  note  does  not  discharge  an  accommoda- 
tion indorser  by  failing  to  enforce  the  note  aa  a  set-off  against  a  debt  due  from 
him  to  the  maker.** 

e.  Failure  of  Bank  to  Apply  Deposits.  But  it  has  been  held  that  where  a  bank 
is  the  holder  of  a  note  payable  at  the  bank,  and  upon  i\a  maturity  tlio  maker 
has  a  cash  deposit  in  the  bank  sufficient  to  pay  it,  not  specially  applicable  to  a 
particular  purpose,  the  bank  ie  bound  to  apply  the  deposit  m  payment  of  the  note 
and  if  it  fails  so  to  do  an  indorser  will  be  discharged.*  The  rule  does  not  apply, 
however,  where  the  deposit  is  a  special  one  or  has  been  specitically  appropriated 
to  some  other  pnrpose  by  agreement  between  the  bank  and  the  depositor.* 

f.  Failure  to  Prove  Debt  Against  Bankrupt  Estate.  An  indorser  or  surety  on 
a  note  is  not  discharged  from  liability  by  the  holder's  failure,  on  the  bankruptcy 
of  the  maker,  to  prore  the  debt  against  the  bankrupt  estate,  the  remedy  of  the 
indorser  or  surety  being  to  take  up  the  note  himself  and  then  participate  in  tlie 
distribntion  of  the  estate." 

g:.  Failure  to  Issue  or  Enforce  Ezeeutlon.  Since  the  holder  of  a  note,  in  tlie 
absence  of  a  statute,^  owes  the  indorser  or  surety  no  duty  of  active  diligence 
against  the  maker,"  he  does  not  discharge  tho  indorser  or  surety,  after  having 


the  debt  is  Buch  a  want  of  diligence  kb  will 
preclude  him  from  re«ivering  from  the  aa- 
sigaor.  Barker  v.  Curd,  1  Mete.  {Ky.)  6*1, 
But  in  McFadden  p,  Finnell,  3  B.  Mon.  (K7.) 
121,  it  was  held  that  an  assignee  of  a  note, 
after  judgment  againat  the  maker  and  return 
of  execution  nulla  bona,  could  sue  the  remote 
and  immediate  adsignora  without  first  pro- 
ceeding in  equity  to  discover  cboses  in  ac- 
tion belonging  to  the  maker;  and  in  Ilea  c. 
WatBon,  76  Ind.  359,  it  was  held  that  the 
aasignee  of  a  note  may  sue  the  assignor 
without  suing  in  equity  to  reach  and  subject 
property  conveyed  by  the  maker  for  the  pur- 
pose of  defrauding  creditors. 

84.  Glazier  v.  Douglass,  32  Conn.  393, 
where  plaintiff  held  a  promissory  note  in- 
dorsed by  defendant  for  the  accommodation 
of  the  makers,  which  had  been  protested  for 
non-payment,  the  makers  having  become  and 
still   remaining  insolvent.     A   firm  of  which 

Elaintiff  was  a  member  owed  the  makers  a 
irger  sum  than  the  amount  of  the  note, 
against  which  if  sued  tbey  could  by  statute 
have  set  oS  the  claim  held  by  plaintiff. 
Without  requiring  such  application  the  firm 
paid  the  makers  the  amount  owed  them,  with 
full  knowledge  on  the  part  of  plaintiff  of  all 
the  facts.  It  was  held,  in  an  action  brought 
against  defendant  on  his  indorsement,  that  he 
was  not  discharged  by  the  neglect  of  plaintiff 
to  secure  an  application  of  the  debt  of  tha 
firm  to  the  payment  of  the  note. 

as.  McDowell  V.  Wilmington,  etc.,  Bank, 
1  Earr.  (Del.)  369;  Rochester  Cent.  Bank 
fj.  Thein,  78  Hun{N.  Y.)571,  28  N.  Y.  Buppl. 
232,  58  N.  Y.  St.  239.  Qerman  Nat.  Bank  v. 
Foreman,  138  Fa.  6t.  474,  21  Atl.  20,  21  Am. 
St.  Rep.  908;  Commercial  Nat.  Bank  t.  Hen- 
ninger,  105  Pa.  St.  496.  See  also  Baj4K8  kho 
Bakkinq,  6  Cyc.  650,  564,  note  73. 

Mote  payable  elaewbeie. —  A  bank  which 
haa  discounted  a  note  made  by  one  of  ita  de- 


poaitors  but  payable  elsewhere  does  not  re- 
lieve the  indorser  from  reeponsibility  by  not 
applying  the  maker's  deposit  to  the  payment 
of  the  not«.  Sieger  c  Second  Nat.  Bank,  132 
Pa.  St.  307,  19  Atl.  217. 

26.  National  Mahaiwe  Bank  v.  Peck,  127 
Uass.  298,  34  Am.  Rep.  368;  Fishkill  Nat. 
Bank  V.  Speight,  47  N.  Y.  B68 ;  German  Nat. 
Bank  v.  Foreman,  138  Pa.  St.  474,  21  Atl.  20, 
21  Am.  St.  Rep.  908;  Commercial  Nat.  Bank 
V.  Hcnninger,  105  Pa.  St.  496.  See  also 
Banes  aud  Bakktno,  6  Cyc,  652. 

The  dnty  which  a  bank  holding  a  note  owes 
to  an  indorser  thereon  to  appropriate  a  de- 
posit in  the  bank  to  payment  of  the  note  ex- 
ists only  where  the  maker  of  the  note,  at  ita 
maturity,  has  a  deposit  sufficient  to  pay  it, 
and  not  previously  appropriated  to  any  other 
purpose,  and  does  not  apply  to  a  deposit  made 
after  the  maturity  of  the  note  or  to  a  deposit 
by  a  prior  indorser,  although  he  be  in  fact 
the  principal  debtor  and  the  maker  be  an  ac- 
commodation maker.  Lock  Haven  First  Nat. 
Bank  f>.  P«lti,  178  Fa.  St.  613.  35  Atl.  218,  E3 
Am.  St.  Rep-  086,  36  L.  R.  A.  832.  See  also 
Martin  v.  Mechanics'  Bank,  6  Harr.  k  J. 
(Md.)   236. 

Wbeie  there  are  other  notea.— A  bank  is 
not  bound  to  apply  a  deposit  of  the  maker  to 
the  satisfaction  of  a  note  held  by  it,  so  as  to 
relieve  an  indorser,  where  it  has  other  notea 
of  the  maker  which  are  overdue  and  which 
have  a  prior  or  even  an  equal  equity  to  such 
application.  Hockestein  v.  Hermann,  1  Walk. 
(Fa.)  92. 

27.  South  Reading  Nat.  Bank  «.  Sawyer, 
177  Mass.  490,  59  N.  E.  76,  83  Am.  St.  Rep. 
292;  Clopton  1).  Spratt,  63  Miss.  251 ;  Streeter 
0.  Jefferson  County  Nat.  Bank,  147  U.  8.  36, 
13  S.  Ct.  236,  37  L.  ed.  68. 

88.  See  infra.  VIII,  B.  2. 
20.  Smith  V.  Erwin,  77  N.  Y.  466.    And  aee 
supro,  VHI,  B,  1,  a. 

[VIII,  B,  1.  g] 
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obtained  a  judgment  a^Qst  tlie  maker,  by  mere  failure  to  iBsne  or  levy  an  execu- 
tion and  thereby  secure  a  lien  on  property  of  tlie  maker,  although  there  is  as 
opportunity  bo  to  do,"  or  by  staying  or  witlidrawing  an  execution  after  its  issue, 
if  there  is  no  binding  extension  of  time  to  the  maker,  and  if  the  execution  has 
not  become  a  lien  on  property  of  tlie  maker,"  But  after  an  execution  has  become 
a  lien  a  release  of  the  lien  by  the  holder  will  operate  to  discharge  the  indotser  or 
surety,*'  unless  it  is  shown  that  he  has  not  been  injured  thereby^ 

h.  Failure  to  Enforce  Security.  Since  the  holder  of  a  note,  in  the  absence  of 
a  statute  or  special  agreement,  owes  an  indorser  or  surety  no  duty  to  exercise  dili- 
gence to  collect  the  debt  from  the  maker,  it  has  been  held  tliat  in  the  absence  of 
special  circumstances  making  prompt  action  a  duty  mere  laches  in  not  enforcing 
collateral  security  or  a  mortgage  given  to  secure  the  debt,  short  of  such  as  wit) 
cause  a  bar  under  the  statute  of  limitations,  will  not  release  an  indorser  or  surety.^ 


30.  Alabama. —  Summerhill  c.  Tapp,  62 
Ala.  227. 

(Jeorqia.—  Lumaden  v.  Leonard,  65  Ga.  374. 
And  see  Wakefield  c.  Limbert,  R.  M.  Charlt. 
(Ga.)   13. 

Hew  York.—  Smith  v.  Erwin,  77  N.  Y.  46C. 

"Korth  Carolina. —  Thornton  f.  Thornton,  63 
N.  C.  211. 

ytrffinia.— Humphrej  c.  Hitt,  6  Gratt. 
(Va.)   500,  52  Am.  Dec.  133. 

31.  Summerhill  v.  Tapp,  52  Ala.  227; 
HetheringtoD  r.  Mobile  Branch  Bank,  14 
Ala.  08;  Smith  v.  Erwin.  77  N.  Y.  468; 
Humphrey  e.  Hitt,  0  Gratt.  (Va.)  BOB,  62 
Am.  Dec.  133;  Lenox  i'.  Prout,  3  Wheat 
(U.  S.)   520,  4  L.  ed.  440. 

Lien  not  acrniied. —  In  an  action  on  a 
promiesory  note  affainat  the  maker  and  the 
accommodation  indoTser,  judgment  was  en- 
tered against  the  maker  by  default  and  an 
execution  was  iasued  and  delivered  to  the 
aherilT  with  directions  not  to  act  upon  it  or 
make  any  levy  until  further  orders.  During 
the  life  of  the  execution  the  maker  had  in 
his  open  and  visible  possession  personal  prop~ 
erty  sufficient  to  satisfy  it,  but  when  plaintiff 
directed  a  levy  no  property  could  be  found. 
It  was  held  that  no  lien  was  acquired  upon 
the  property  of  the  maker  by  the  issuing  of 
the  execution,  that  plaintiff  was  under  no 
obligation  to  the  indorser  to  secure  such  a 
lien,  and  therefore  that  the  firts  constituted 
no  defense  as  to  him.  Smith  v.  Erwin,  77 
N.  Y.  466. 

Binding  extension  of  time. —  This  doea  not 
apply  where  execution  is  stayed  for  a  definite 
time  so  as  to  constitute  a  binding  extension 
of  the  time  of  payment  and  prevent  the  holder 
of  the  paper  from  proceeding  against  the 
maker.  Shields  i'.  Reynolds,  9  W.  Va.  483; 
Vankoughnet  o.  Mills,  6  Grant  Ch.  (U.  S.) 
653.     And  see  supra,  VIIT,  A,  4,  h. 

32.  Alabama.—  State  Bank  c.  Edwards,  20 
Ala.  512. 

Cad/omio.— Morley  v.  Dickinson,  12  Cal. 
661. 

Delaware. —  Houston  v.  Hurley,  2  Del.  Ch, 
247. 

Georgia, —  Lumsden 


Leonard,    65    Oa. 
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Tenneaeet. —  Lee  v.  Shanks,  (Tenn.  Ch. 
ises)  52  S.  W.  1091,  holding  that  where  ■ 
judgment  is  recovered  against  the  principal 
and  sureties  on  a  note,  and  property  of  the 
principal  sufficient  to  satisfy  the  judgment 
is  levied  on,  its  subsequent  release  in  an 
injunction  suit  by  the  principal  to  which  the 
sureties  are  not  parties,  will  discharge  the 
sureties  from   further  liability. 

Virginia. —  Shannon  c.  McMulUn,  25  Gratl 
(Va.)  211. 

Consent  of  indorser  oi  Boiety. — If  an  in- 
dorser or  surety  consents  to  the  releaae  of 
an  execution  against  the  maker  by  the  holder 
there  is  no  discharge.  Gregory  v.  Solomon, 
IB  N.  J.  L.  112. 

Sale  pievented  by  interpleader. —  Wherein 
execution  against  the  makei  of  a  note  is 
levied  upon  property  of  the  bolder,  but  a  sale 
of  the  property  ia  prevented  l^  an  inter- 
pleader issued  at  the  instance  of  a  claimant 
who  gives  bond,  and  the  goods  are  surrendered 
to  him  by  the  sheriff,  an  indorser  ia  not  dis- 
charged.   Hice  V.  Groff,  68  Pa.  St.  119- 

A  atay  of  execution  required  by  statott 
after  a  levy  does  not  discharge  an  indorser  or 
surety.     Houston  c.  Hurley,  2  Del.  Ch.  247.    ■ 

33.  Young  V.  Cleveland,  33  Mo.  126,  82 
Am.  Dee.  155 ;  Commercial  Bank  p.  Western 
Reseri-e  Bank,  11  Ohio  444,  38  Am.  Dec,  739; 
Adams  v.  Lc^an,  27  Gratt.  (Va.)  201.  And 
see  Parker  v.  Nations,  33  Tex.  210. 

34.  Georgia. —  Mauek  c.  Atlanta  Tnut, 
etc,  Co.,  113  Ga,  242,  33  S.  E.  845. 

Indiatta. —  Brown  v.  Nichols,  123  Ind.  492, 
24  N.  E.  339;  Willson  v.  Biuford,  81  Ind.  SSi; 
Cheek  v.  Morton,  2  Ind.  321. 

Miuiatippi. —  Clopton  v.  Spratt,  62  Min- 
261. 

New  Foi-t:.— Buffalo  First  Nat  Bank  r. 
Wood,  71  N.  Y.  405,  27  Am.  Rep.  66;  Halow 
Third  Nat.  Bank  v.  Shields,  65  Hun  (N.  Y.) 
274,  a  N.  Y.  Suppl.  208;  Corning  v.  Pond,  29 
Hun   (N.  Y.)   12B. 

OAto.— Cleveland  Second  Nat.  Bank  r. 
Morrison,  3  Ohio  Dec.   (Reprint)   634. 

Pennayluonta.-^McGamant  r.  Miners' Trait 
Co.  Bank,  15  Wkly.  Notes  Cas.  (Fa.)   122- 

Tenneasee. — Cherry  c.  Miller,  7  LeafTenn.) 
305. 

Wiaoonain. —  Hoover  t>.  MoCormit^,  84  Wit 
215,  54  N.  W.  505. 
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This  does  not  apply,  however,  where  tlie  holder  releases  the  secnrity  or  does  any- 
thing to  impair  tlie  same  to  the  injury  of  tlie  iiidoi'ser  or  Biirety." 

2.  Statutobt  Provisions  —  a.  In  General.  In  diiiiinber  of  Btates  statutes  have 
been  enauted  for  the  protection  of  indorsere  and  assignors  of  commercial  paper  or 
generally  of  indoi-gere,  sureties,  and  gnarantors,  by  reqniring  tlie  holder  of  paper 
to  use  diligence  to  collect  the  debt  from  the  maker  or  accepter  as  a  condition 
precedent  to  liabitit)^  on  the  part  of  the  indoraer,  assignor,  surety,  or  guarantor. 
Tlieso  statutes  vary  in  the  different  states." 

In  Alabama  the  statute"  provides  that  in  tlte  absence  of  a  waiver  or  of  facts 
constitating  an  excuse,  as  provided  in  the  statute,"  on  all  contracts  assigned  by 
writing  which  are  not  governed  by  the  commercial  law,  when  the  amount  due 
exceeds  one  hundred  dollars,  to  charge  the  iiidorser  or  assignor,  suit  must  be 
brought  against  tlie  maker  to  the  first  court  to  wiiich  suit  can  properly  be  brought 
after  maknig  the  indorsement  or  assignment;  and  if  the  amoniit  duo  does  not 
exceed  one  hundred  dollars  suit  must  be  brought  against  the  maker  witiiin  thirty 
days  after  suit  can  properly  bo  brought  \  and  in  either  ease  if  judgment  is  obtained 
execution  must  be  issued  as  authorized  by  law  and  the  inability  of  the  maker  to 
pay  such  judgment  proved  by  the  return  of  "  no  property."  "     The  statute  applies 


TJniteA  Statet. —  Alexandria  Bank  r.  Wil- 
son, 2  Cranch  C.  C.  (U.  8.)  5,  2  Fed.  Cas. 
Ko.  856. 

Compare,  however,  St.  Louis  State  Banlc  v. 
Bartle,  114  Mo.  27B,  21  S.  W.  SIS. 

See  also  Pbincipal  and  Sukety. 

Failoie  to  enforce  vendor's  lieu. —  Sayre  v. 
MtKwen,  41  Ind.  100;  Levy  v.  Wapier,  (Tex. 
1902)  S9  S.  W.  112;  Nesmithii.  McLemore,23 
Ten.  442. 

35.  See  infra,  XI,  G,  2,  f. 

36.  Diligence  to  dunce  sotety  see  Psin- 

CrPAL   AND    SUKCTT. 

Diligence  to  clurze  Kturantor  see  Ooab- 

87.'  Ala.  Civ.  Code   (1806),  {  892. 

38.  See  infra,  VIII,  B,  2,  b. 

39.  If  the  statute  la  oat  complied  with  an 
indorser  or  assignor  of  paper  not  governed 
by  the  law  merchant  is  not  liable  to  the 
bolder.  See  under  this  and  earlier  statutes 
Cole  r.Tuck,  108  Ala.  227.  19  So.  377  (hold- 
ing that  in  an  action  to  recover  from  an  in- 
dorser on  a  note,  where  it  is  admitted  that  no 
action  was  brought  against  the  maker  within 
thirty  days  after  maturity,  aa  required  by 
statute,  and  plaintifTs  testimooy  leaves  it  in 
doubt  as  to  whether  or  not  such  action  was 
waived  by  defendant,  while  defendant's  testi- 
mony denies  a  waiver,  a  judgment  for  plaintiff 
will  be  reversed);  Mobile  Sav.  Bank  f.  McDon- 
nell, 83  Ala.  596,  i  So.  346;  Thomason  c. 
Cooper.  67  Ala.  5Q0;  Cook  u.  Mutual  Tns. 
Co.,  53  Ala.  37;  Sugg  v.  Winston,  49  Ala. 
586 ;  McDougald  t>.  Rutherford,  30  Ala.  263 ;  - 
Fulford  p.  Johnson,  15  Ala.  386;  Schaefer  f>. 
Adler.  14  Ala.  723;  Bradford  v.  Bishop.  14 
Ala.  517;  Weed  r.  Brown,  13  Ala.  449;  Brad- 
ford r.  Haggerthy,  11  Ala.  698  (holding  that 
the  fact  that  an  indorser  of  a  note  was  pre- 
viously liable  to  the  one  to  whom  he  iudorsed 
it  does  not  entitle  the  latter  to  recover  aga'nat 
the  indorser  without  showing  that  he 
brought  suit  against  the  maker  in  the  first 
court  to  which  suit  could  be  brought,  which 

charge  an  indorser)  ;  Miller 


V.  Mclntyre,  9  Ala.  638;  Hagerthy  v.  Brad- 
ford, 9  Ala.  567;  Murphy  c.  Gee,  9  Ala.  276; 
Litchfield  e.  Allen,  7  Ala.  779;  Bates  v.  Ry- 
land,  6  Ala.  888;  Howze  v.  Perkins,  5  Ala. 
286;  Hammett  v.  Smith,  5  Ala.  156;  Ryland 
v.  Bates,  4  Ala.  342;  Hall  r.  Chilton,  3  Ala. 
833;  Pearson  v.  Mitchell,  2  Ala.  736;  Reese 
D.  White,  2  Ala.  306;  Riddle  v.  Rourke.  1  Ala. 
394;  Rathbone  v.  Bradford,  1  Ala.  312;  Bris- 
tow  V.  Jones,  1  Ala,  159;  Woodward  v.  Har- 
bin, I  Ala.  104;  Ivey  c.  Sanderson,  0  Port. 
(Ala.)  420;  Cavanaugh  v.  Tatum,  4  Stew. 
&  P.  (Ala.)  204;  Chapman  v.  Arrington,  3 
Stew.  (Ala.)  480. 

Note  payable  on  demand. —  Under  Ala. 
Code  (1876),  Jj  2112,  2110,  providing  that 
to  charge  an  indorser  of  certain  instruments 
suit  must  be  brought  against  the  maker  at 
the  lirst  court  after  making  the  indorsement 
to  which  suit  can  be  brought,  it  was  held  that 
to  hold  an  indorser  on  a  note  payable  "  at 
call,"  which  by  custom  meant  on  demand, 
suit  must  be  brought  at  the  Qrst  court  after 
the  indorsement,  not  the  first  court  after  de- 
mand for  payment.  Mobile  Sav.  Bank  f, 
McDonnell,  83  Ala.  696,  4  So.  346. 

Where  the  jndge  of  the  coimty  court  was 
aMJgnor  of  a  note,  it  was  held  sufficient  to 
charge  him  if  the  assignee  brought  suit 
against  the  maker  at  the  first  term  of  the 
circuit  court  after  maturity.  Holt  v.  Moore, 
4  Ala.  394. 

EfEect  of  continuance. —  After  suit  begun 
by  the  holder  against  the  maker  to  the  first 
term  of  court  after  the  note  falls  due,  the 
continuance  of  the  cause  by  consent  or  other 
legal  delay  of  the  trial  is  not  such  an  im- 
proper suspension  of  the  remedy  against  th» 
maker  as  will  discharge  the  indorser.  Hays 
r.  Myrick,  47  Ala.  336. 

Dismissal  and  new  suit. —  In  Pearson  v. 
Mitchell,  2  Ala.  736,  where  the  action  was 
brought  to  the  county  court,  being  the  first 
court  held,  the  writ  was  returned  not  found, 
and  plaintiff  then  dismissed  his  suit  and  com- 
menced anew  to  the  next  circuit  court,  it  was 


[VIII,  B,  2,  a] 
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to  all  assignments  or  iodoreementB  in  writing  of  contraeta  which  are  not  governed 
by  the  commercial  law,  whether  regular  or  irregular,  unless  the  contrary  clearly 
appears  from  sncb  assignment  or  indorsement.* 

In  Arkansas  the  statute  requires  prosecution  of  a  suit  against  the  principal 
debtor  on  the  written  request  of  "  a  person  bound  as  surety,''^"  but  it  has  been 


held  that  the  second  suit  was  r^ularlf  in- 
stituted, as  it  would  stand  for  jud^ent 
sooner  tfaan  if  an  alias  writ  had  been  issued 
from  the  county  court 

Suing  out  new  writ.^  Where  a  suit  is 
commenced  and  a  writ  is  sued  out  by  the 
holder  of  a  note  against  the  maker  at  the 
first  term  after  the  note  becomes  due,  and  it 
ie  returned  "  not  found,"  it  is  sufficient  in 
order  to  hold  the  indorser  ^  sue  out  a  new 
writ  at  the  next  term,  and  the  old  writ  need 
not  be  kept  alive,  under  the  statute.  Pear- 
son B.  Mitchell,  2  Ala.  736. 

Waiver  of  inegnlaiitiei  In  suit  aK^inst 
maker. —  Where  the  maker  of  a  note  in  the 
suit  against  him  yields  to  the  jurisdiction 
it  is  a  waiver  of  any  irregularities  which 
may  exist;  and  the  indorser  of  the  note,  when 
sued  on  hi  a  indorsement,  cannot  take  ad- 
vantage of  it.  Schaefcr  v.  Adler,  14  Ala.  723. 
EfEect  of  judgment.— Where  an  indorsee 
Hues  the  maker  of  an  indorsed  note  and  noti- 
fies the  indorser  of  the  pendency  of  the  suit 
or  advises  him  of  any  defense  interposed, 
this  will  make  the  judgment  conclusive 
against  the  indorser.  it  the  maker  is  dis- 
chai^ed,  and  it  cannot  be  controverted  when 
the  indorser  is  sued.  Uagerthy  t^.  Bradford, 
9  Ala.  567. 

Judgment  on  the  merits  necessary. — Where 
the  suit  against  the  maker  of  a  note  has  been 
determined  in  his  favor,  it  must  appear  in 
order  to  hold  the  indorser  that  the  judgment 
was  upon  the  merits.  Murphy  i'.  Gee.  9  Ala. 
27(1.  And  see  Hagerthy  t.  Bradford,  0  Ala. 
607. 

Record  as  proof  of  suit  agslnst  maker. — 
In  a  suit  against  the  assignor  of  a  note  by 
the  assignee,  the  allegation  that  plaintiff  com- 
menced a  suit  ngainst  the  maker,  to  the  first 
court  to  which  suit  could  be  brought,  etc., 
is  sustained  by  the  production  of  the  record 
of  a  suit,  commenced  in  the  name  of  the 
payee,  for  the  use  of  plaintiff,  if  the  ju<ig- 
ment  is  still  in  force  unreversed.  Kain  c. 
Walke,  12  AU.  164. 

Retnm  of  "no  property." — The  liability 
of  an  indorser  is  not  fixed  by  commencing  suit 
against  the  maker  and  recovering  judgment, 
but  the  retnm  of  the  sheriff,  "  no  property," 
on  the  execution  issued  on  the  judgment  is  a 
eondition  precedent  to  the  indorser' s  right  of 
action.  Reese  ti.  White,  2  Ala.  300 1  Wood- 
ward f.  Harbin,  1  Ala.  104.  And  the  return 
must  be  made  before  the  commencement  of 
the  suit  against  the  indorser,  and  not  before 
judgment  merely.  Riddle  v.  Rourke,  1  Ala. 
3S4.  Such  return  is  conclusive  to  fix  the 
liability  of  the  indorser,  where  the  other  re- 
quirements of  the  statute  have  been  com- 
plied with.  Reese  (J.  White.  2  Ala.  39B.  Al- 
though the  statute  makes  the  return  of  "  no 
property  found "  conclusive  evidence  of  the 
[VIII.  B,  2,  a] 


insolvency  of  the  maker,  a  return  that  "  there 
are  no  goods  or  chattels,  lands  or  tenement! 
of  the  cfefendant,  to  be  found  in  his  county." 
is  equivalent  end  sufficient.  Hammett  f. 
Smith,  S  Ala.  1S6.  But  a  return  "niilk 
bona "  is  not  sufficient,  as  these  words  im- 
port a  want  of  "  goods  "  only.  Woodward  t. 
Harbin,  1  Ala.  104. 

Failoie  to  IssM  aliaa  execution. —  Tbe 
omission  by  an  indorsee  for  nearly  two  yean 
to  sue  out  an  alias  execution  upon  a  judg' 
ment  obtained  by  him  against  the  maker,  th« 
sheriff  having  failed  to  rettum  the  originil 
execution,  in  the  absence  of  any  excuse  for 
such  neglect,  discharges  the  indorser  froffl 
liability.     Bradford  v.  Bishop,   14  Ala.  51*. 

Costs. —  Under  the  Alabama  statute  the 
holder  of  paper  may  recover  in  his  mil 
against  an  assignor  or  indorser  the  costs  of 
his  suit  against  the  maker  brought  as  re- 
quired by  the  statute.    Ala.  Civ.  Code  ( 1896), 

5  896.    See  Eammett  c.  Smith,  5  Ala-  15S. 

40.  Ala.  Civ.  Code   (1896),  \  895. 
Paper  indorsed  before  paasage  of  statute.— 

Such  a  statute  affects  the  nature  of  the  an- 
tract,  and  not  the  remedy  upon  it  merely.  snJ 
therefore  does  not  apply  to  a  note  indor^ 
prior  to  its  pasaage.     Bloodgood  c.  Camnuck, 

6  Stew.  &  P.  (Ala.)  276.  See  also  Wood- 
cock  D.  Campbell,  2  Port.    (Ala.)   438. 

A  note  payable  "  at  call "  is  not  embraisd 
in  the  statutory  exceptions  in  Ala.  Code 
(1870),  S  2112.  providmg  that  "on  all  con- 
traeta assigned  1^  writing,  except  bills  of  ai- 
change,  or  other  instruments,  and  notes  pay- 
able m  money  at  a  bank,  or  private  hankiif- 
house,  or  a  certain  place  of  payment  therein 
designated  ...  to  charge  the  indorser,  or  as- 
signor, suit  must  be  brought  against  Iha 
maker  ...  to  the  first  court  to  which  suit 
can  property  be  brought."  Mobile  Sav.  Bank 
n.  McDonnell,  S3  Ala.  5S5,  4  So.  346, 

A  note  not  indorsed  by  the  payee,  but  in- 
dorsed by  a  person  not  a  party  thereto,  ind 
transferred  by  him  to  another,  was  not  within 
the  Alabama  statute  of  1828,  defining  the 
liability  of  indorsers  and  requiring  suit  to 
be  brought  against  the  maker  to  the  first 
term.    Jordan  e.  Gamett,  3  Ala.  010. 

A  euaianty  in  these  words,  "  I  bind  my- 
self to  pay  this  note  if  T.  M.  Likens  \^ 
maker]  does  not,"  made  upon  the  back  of 
the  note  by  one  who  is  not  a  patty  to  it.  **> 
not  within  the  statute,  Nesbit  r.  Bradfori 
0  Ala.  746. 

An  inegnUr  indorsement  on  paper  not  ne- 
gotiable was  not  embraced  by  the  act  of  182S, 
and  the  liability  thereby  created  was  lb»t 
the  indorser  would  pay  it  if  1^  the  u^  of 
proper  diligence  the  money  could  not  be  col- 
lected from  the  maker.  Fulford  c.  Johosoi. 
16  Ala.  386. 

41.  Saudels  ft  H.  Dig.  Ark.  (18M),  \  73I(L 
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Leld  that  the  proviBioDS  of  tliis  statute  do  not  apply  to  indorsers  of  commercial 
paper." 

In  Colorado  the  assignor  of  a  bill  or  note  was  formerly  liable  to  an  action  by 
the  assignee,  if  the  latter  nsed  duo  diligence,  by  the  institution  aud  prosecution  of 
a  suit  against  the  maker,  but  not  otherwise,  nnless  such  suit  would  have  been 
nnavaihng  or  the  maker  had  absconded  or  left  the  state  when  the  paper  became 
dne.** 

In  Georgia  any  surety,  guarantor,  or  indorser,  at  any  time  after  tlie  debt  on 
which  he  is  liable  becomes  due,  may  give  notice  in  writing  to  the  creditor,  his 
agent,  or  any  person  having  possession  or  control  of  tiie  obligation,  to  proceed  to 
collect  the  same  ont  of  the  principal,  and  if  the  creditor  or  holder  refuses  or  fails 
to  commence  an  action  for  three  months  after  such  notice,  the  principal  being 
within  the  jurisdiction  of  the  state,  the  indorser,  goarantor,  or  surety  giving  the 
notice  and  all  subsequent  indorsers  and  all  cosureties  are  discharged.^  The  notice 
must  state  the  county  of  the  principal's  residence." 

In  Illinois  the  statute  declares  tliat  the  rights  of  the  holders  of  proniissoir 
notes  payable  in  money  and  the  liability  of  all  parties  to  or  upon  the  same  shall 
be  the  same  as  that  of  like  parties  to  inland  bills  of  exchange  according  to  the 
custom  of  merobanta.  Bnt  the  assignor  of  other  notes,  bonds,  bills,  or  other 
instruments  in  writing,  whereby  a  person  agrees  to  pay  anysura  of  money  in  per- 
eonal  property  or  articles  of  personal  property,  etc.,  is  liable  to  an  action  by  the 
assignee  or  holder,  if  the  latter  shall  have  used  due  diligence  by  the  institution 
and  prosecution  of  a  snit  against  the  maker  for  the  recovery  of  the  money  or 
property  due  thereon,  or  damages  in  lien  thereof,  bnt  not  otherwise,**  nnless  the 

the  tiot«  became  due  the  indorser  notified 
plaintiffs  that  they  must  proceed  by  suit 
against  tbe  estate  of  the  principal  debtor 
and  that  plaintifi'a  agreed  ao  to  do.  Brown 
c.  Flanders,  60  Ga.  200,  6  S.  £.  92. 

ES«ct  of  T«ceiverihip  in  federal  coart. — 
Where  the  maker  and  indorser  of  a  promis- 
aory  note  are  sued  thereon  in  a  state  court 
and  thereafter  the  property  of  the  maker 
paBses  into  the  hands  of  a  receiver  appointed 
l:^  the  United  States  circuit  court,  the  payee 
of  the  note  is  under  no  obligation,  upon  the 
demand  of  the  indorser,  to  file  an  interven- 
tion in  the  United  States  court,  although  by 
BO  doing  he  may  recover  the  amount  of  his 
note  from  the  assets  of  the  maker,  and  a 
failure  so  to  do  will  not  relieve  the  indorser 
from  liability.  James  i>.  Southern  Electrical 
Works,  108  Ga.  748,  34  S.  E.  140. 

45.  The  notice  to  sue  given  by  an  indorser 
to  the  holder  as  provided  in  the  'statute  de- 
scribing the  parties  to  be  sued  as  "  of  M»con, 
Georgia,"  is  insufficient,  there  being  both  a 
county  and  city  of  Macon,  The  notice  must 
clearly  atate  the  county  in  which  the  debtor 
resides.     Ware  C.  Macon  City  Bank,   59  Ga. 


42.  Ross  f.  Jon«,  22  Wall.  (U.  8.)  C76, 
22  L.  ed.  730. 

43.  Lowe  D.  Famham,  22  Colo.  307,  44  Pac 
507 ;  Castaguo  v.  Carpenter,  14  Colo.  524,  24 
Pac.  392;  Wat«on  V.  Hahn,  1  Colo.  3S5;  Chi- 
cago Invest.  Co.  r.  Harrison,  1  Colo.  App. 
48S.  29  Pac.  482. 

44.  Ga.  Civ.  Code  (1895),  g  2974.  Gee 
Ware  c.  Macon  City  Bank,  69  Ga.  840;  Den- 
ion  r.  Miller,  33  Ga.  275;  Vanzant  f.  Arnold, 
31  Ga.  210  (bolding  that  the  statute  applies 
to  an  indorsement  containing  a  guaranty  and 
waiver  of  demand  and  notice)  ;  Carhart  tr. 
Wynn,  22  Ga,  24;  Prior  v.  Gentry,  11  Ga. 
300:  St.  Marys  Bank  v.  Mumtord,  6  Ga.  44; 
Howard  c.  Brown,  3  Ga.  623  (holding  that 
the  holder  of  a  not«  has  the  whole  of  the 
three  mouths  after  notice  in  which  to  sue 
the  maker);  Holt  v.  Salmon,  Rice  (S,  C.) 
91   (construing  the  Georgia  statute), 

Donnut  partner  of  maker. —  Under  the 
statute  tbe  holder  of  a  note  is  bound  to  sue 
a  dormant  partner  of  the  makers,  when  noti- 
fied so  to  do  by  the  indorser.  Howard  p. 
Brown,  3  Ga.  623. 

To  whom  notice  should  be  given. —  Under 
the  statute  of  1831  notice  to  sue  given  by  an 
indorser  to  an  agent  holding  a  note  merely 
for  collection,  with  authority  only  to  receive 
the  amount  due,  was  held  in.sutficient  to  pro- 
tect the  indorser  havinj^  notice  of  the  facts. 
Carhart  p.  Wynn,  22  Ga,  24,  Where  a  bank 
is  the  holder  of  a  note,  notice  to  sue  given  to 
the  cashier  is  sufficient.  St,  Marys  Bank  F, 
Mumford,  6  Ga.  44. 

Death  of  principal  debtor. —  It  is  no  de- 
fense to  an  action  on  a  promissory  note 
brought  against  an  indorser  subsequently  to 
the  death  of  tbe  principal  debtor  that  after 
[58] 


46.  m.  Rev.   Stat.    (1S99),  c.   98,   \,   7. 

Fonneily  the  niinoli  statute  provided  that 
every  assignor  of  every  promissory  note,  bond, 
bill,  or  other  instrument  in  writing  should  be 
liable  to  an  action  by  the  assignee,  if  the  as- 
signee should  use  due  diligence,  by  the  in- 
stitution and  prosecution  of  a  suit  against 
the  maker,  etc.  See  Springer  v.  Puttk^mer, 
159  III.  667,  42  N.  E.  876  {afirmmg  58  III. 
App.  0751;  Telford  r.  Garrels,  132  111.  680, 
24  N.  E.  573  [affirmittij  31  111,  App,  441]; 
Finley  v.  Green,  85  III.  535 ;  Kayser  u.  Hall, 
tVIII.  B,  2.  a] 
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institution  of  snob  Bait  would  have  been  nnavailing  or  the  maker  had  absconded, 
.  etc." 

In  Indiana  the  statnte,  in  allowing  action  b;  the  assignee  ag^nst  the  assignor 
or  indoreer  or  a  remote  indorser  of  a  promissory  note,  bond,  or  oilier  instmment 
in  writing,  etc.,  expresslv  requires  that  in  the  case  of  notes  not  pajabte  to  order 
or  bearer  in  a  bank  in  the  state,  bonds,  etc,  lie  sliall  have  "iised  diligence  in  the 
premises ; "  **  and  therefore  the  indorsee  of  a  note  not  payable  in  a  bank  canool 
recoTer  from  the  indorser,  unless  he  has  used  due  diligence  to  collect  the  note 
from  the  maker.**    The  statute  provides  that  this  provision  shall  not  alter  the 

22  111.  3S0.  And  see  Bestor  e.  Walker,  S 
III.  3. 

DeUy  ia  iuolBK  ezecation. —  A  delaj  by 
the  aasignee  of  a  promissorj  note  in  issuing 
execution  against  the  maker  and  having  his 
property  sold  to  BatlBfy  the  same  does  doi 
release  the  assignor  from  liability,  where  Iw 
is  not  injured  bj  such  delay.  Gay  r,  Rninn. 
89  m.  221,  31  Am.  Rep.  70.  It  is  othenriw. 
however,  if  the  assignor  is  injured  by  tlu 
delay.    Rives  p.  Kumler,  27  111.  20!. 

Bills  of  exchange. —  The  Illinois  stilul* 
relating  to  suits  against  the  assignors  of 
promissory  notes  has  no  application  tn  billf 
or  drafts,  which  are  governed  by  the  1»b 
merchant.  The  liability  of  the  drawer  of  i 
bill  of  exchange  therefore  is  fixed  by  ^restni- 
ing  the  same  on  the  day  of  its  maturity  >iiil 
giving  notice  of  its  dishonor,  and  the  hald^ 
is  not  bound  to  prosecute  the  aecepter  to  in- 
solvency  before  tie  can  resort  to  the  dramr 
for  payment.     Wood  p.  Surrells,  89  111.  IBI. 

47.  See  infra,  VIII,  B,  2.  b. 

48.  Ind.  Rev.  Stat.   (1897),  i%  7901.  79M. 

49.  Mitchell  p.  St.  Marv,  148  Ind.  Ill,  4T 
N.  E.  224;  Thompson  ti.  Campbell,  121  IrnJ. 
308,  23  N.  E.  267 ;  Smythe  v.  Scott,  106  Ini 
245,  6  N.  E.  146;  Buchanan  c.  Beritshire  L 
Ins.  Co.,  96  Ind.  510;  Huston  v.  Centervill* 
First  Nat.  Bank,  S5  Ind.  21 ;  Qwin  v.  Moor*. 
79  Ind.  103;  lies  «.  Watson,  76  Ind.  Vii: 
Bintord  V.  Willson,  65  Ind.  70;  PatterMii 
p.  Carrell,  60  Ind.  128 ;  Willson  r.  BinfonJ,  54 
Ind.  669;  Holton  t'.  McConnick,  4S  Ind.  411; 
Miller  v.  Deaver.  30  Ind.  371;  Litterer  r 
Page,  22  Ind.  337  ;  Bemitz  r.  Stmtford.  H 
Ind.  320;  Rose  P.  Park  Bank,  20  Ind.  IM.  M 
Am.  Dec.  306;  Walker  r.  Ocean  Bank,  19  InA 
247;  Mix  P.  State  Bank,  13  Ind.  621;  Mm- 
shall  P.  Pyeatt,  13  Ind.  255;  Dugdale  r. 
Marine,  11  Ind.  104;  Sering  i:  Findlsv.  7 
Ind.  247;  Dole  I).  Watson.  2  Ind.  177;  Hopfr 
p.  Siak,  Smith  (Ind.)  102;  Spears  r.  Clurt 
7  Blaekf.  (Ind.)  283;  Kelsey  r.  Ross.  9 
Blackf.  (Ind.)  638;  Forcsraan  e.  Marsh,  i 
Blaekf.  (Ind.)  235  (holding  that  in  »  "uil 
on  the  assignment  of  a  sealed  note,  «  y>i^ 
ment  of  a  justice  of  the  peace  against  tli( 
maker  of  the  note,  and  nn  execution  retumeJ 
"  No  goods  or  chattels,"  did  not  show  suffi- 
cient diligence  agninst  the  maker  to  chafp 
the  assignor)  ;  Bishop  t>.  Ycaile.  6  Bluftt- 
(Ind.)  127;  Treadway  p.  Drvbread,  4  Blictf- 
(Ind.)  20;  Merriman  v.  Maple.  2  B!»rirf. 
(Ind.)  350;  Odam  p.  Beard,  1  Blnckf.  (Ind.l 
191;  Eanna  P.  Vegg,  1  Blackf.  (Ind.)  \^\- 
Matohett  p.  Anderson  Foundry,  etc..  Worbi 
(Ind.  App.   1902)    64   N.   E.   229;   ClaA  r- 


85  III.  511,  28  Am.  Rep.  624;  Clayea  c.  White, 
S3  III.  640;  Kelly  t.  Graves,  74  111.  423; 
Sbufeldt  V.  Sutphen,  52  III.  256;  Cowui  p. 
Frew,  3e  III.  31,  89  Am.  Dec.  286;  Judson 
p.  Gookwin,  37  III.  236;  White  i;.  Clayes.  32 
III.  326 ;  Eivea  p.  Kumler,  27  III.  291 ;  RobJn- 
Bon  V.  Olcott,  27  III.  181  (holding  that  if  tbe 
indorsee  of  a  note  desires  to  hold  the  indorser 
liable  he  must  proceed  to  judgment  against 
the  maker  at  the  earliest  opportunity)  ;  CThal- 
mers  c.  Moore,  22  111.  359  (holding  that  ac- 
tion must  be  brought  against  tbe  maker  at 
the  first  following  term  of  any  court  having 
jurisdiction,  although  there  may  not  be  ten 
days  between  the  time  t)ie  note  falls  due  and 
the  commencement  of  the  term)  ;  Ilamlin  v. 
Reynolds,  22  111.  207 ;  Nixon  v.  Weyhrich,  20 
III.  600;  Allison  P.  Smith,  20  111.  104  (hold- 
ing that  suing  the  maker  in  the  circuit  court, 
where  he  could  not  obtain  a  judgment  for 
■  year  or  more,  instead  of  suing  in  a  justice's 
court,  is  not  prosecuting  with  due  diligence)  ; 
Roberta  i".  Haskell,  20  111.  59;  Curtis  v.  Gor- 
man, 10  III.  141 ;  Crouch  V.  Hall,  15  III.  263; 
Bestor  r.  Walker,  9  III.  3  (holding  that  suit 
by  an  indorsee  against  the  maker  of  a  note, 
in  order  to  hold  the  indorser,  must  be  insti- 
tuted in  the  county  in  which  the  maker  re- 
sides if  known  to  him;  but  if  not  known  it 
nay  be  brought  in  the  county  in  which  the 
note  was  made,  if  the  maker  can  be  found 
there  so  as  to  make  service  on  him  at  the 
first  term  of  the  court  after  the  maturity  of 
the  note)  ;  Brown  v.  Pease,  8  111.  101;  Bled- 
soe p.  Graves,  5  111.  3S2 ;  Hilborn  P.  Artus,  4 
111.  344;  Raplee  P.  Morgan.  3  111.  6S1; 
Saunders  c.  O'Briant,  3  111.  369;  Mason  p. 
Wash,  I  III.  39,  12  Am.  Dec.  138;  Delamater 
C.  Kearns,  35  111.  App.  634;  Temple  v.  Peo- 
ple, 0  III.  App.  378;  Windheim  v.  Ohlendorf, 
3  111  App.  436;  Wills  v.  Claflin,  92  U.  S. 
135.  23  L.  ed.  490. 

Obtaining  judgment. —  The  indorsee  of  a 
note,  in  order  to  hold  the  indorser,  must  not 
only  institute  suit  thereon  against  the  maker 
at  the  first  term  after  it  becomes  due,  but 
if  he  can  he  must  obtain  judgment  at  that 
term  and  use  ordinary  diligence  in  enforcing 
execution.  But  if  a  failure  to  obtain  judg- 
ment at  the  first  term  ia  not  the  result  of  his 
o^vn  negligence,  it  will  not  affect  the  rights  of 
the  indorsee.     Bestor  r.  Walker,  9  111.  3. 

Issu«  of  ezecntion. —  In  order  to  charge  an 
indorser  on  a  note  after  judgment  against  the 
principal  obligor,  diligence  In  following  the 
remedy  sgainst  such  obligor  requires  the  is- 
sue of  an  execution  in  the  county  where  the 
judgment  was  rendered.  Chalmers  p.  Moore, 
[VIII,  B,  2.  a] 
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law  relative  to  bills  of  exchange,"*  and  notes  payable  to  order  or  bearer  in  a  bank 

in  the  state  are  pnt  on  tlie  same  footing  as  inland  bills  of  exchange." 

In  Missouri  the  assignee  of  a  bond  or  non-negotiable  note,  in  order  that  be 
may  maintain  an  action  against  the  assignor,  must  have  used  due  diligence  ia 
instituting  and  prosecuting  a  enit  agtunst  the  obligor  or  maker,  unless  the  latter 
was  insolvent  or  a  non-resident  of  the  state,  so  that  a  suit  would  be  unavailing  or 


Trueblood,  16  Ind.  App.  98,  44  K.  B.  STe-, 
Mott  p.  Wright,  4  Bias.  (U.  8.)  53,  17  Fed. 
Cas.  No.  9,883 ;  Morgan  o.  Tipton,  3  McLean 
(U.  S.)   330,  17  Fed.  Cas.  No.  9,809. 

Dna  dilisence,  under  the  statute,  requires 
guit  to  be  brought  against  the  maker  of  a 
note  at  the  next  term  after  the  note  becomes 
dae.  unless  there  is  good  excuse  for  not  suing. 
Thompson  r.  Campbell,  121  Ind.  398,  23  N.  E. 
3S7  (holding  that  the  holder  of  a  note  can- 
not recover  against  the  indorser,  where  the 
latter  notifies  him,  after  maturitv,  that  the 
maker  is  in  failing  circiunstances,  is  disposing 
of  his  property,  and  ia  being  sued  b;  his  other 
creditors,  and  requests  him  to  sue  on  the 
rote,  which  he  fails  to  do  until  the  fourth 
day  of  the  next  term  of  court)  ;  Smythe  v. 
Scott,  106  Ind.  245,  6  N.  E.  145;  Roberta  i). 
Masters,  40  Ind.  461 ;  Herald  fB.  Scott,  2  Ind. 
S6;  Merriman  v.  Maple,  2  Blaekf.  (Ind.)  350; 
Matchett  v.  Anderson  Foundry,  et«..  Works, 
(Ind.  App.  1902)  S4  N.  E.  229.  Comporo 
Dorsey  r.  Hadlock,  T  Blaekf.  (Ind.)  113.  The 
aseignor  af  a  promissory  note  cannot  com- 
plain that  the  assignee's  suit  against  the 
maker  was  not  commenced  in  time,  if  judg- 
ment was  obtained  on  the  note  at  the  first 
term  of  the  court  after  the  assign  rnent. 
Spears  v.  Clark,  7  Blaekf.  (Ind.)  283.  Where 
the  assignee  commenced  his  suit  on  the  note 
against  the  maker  in  proper  time,  in  the  court 
first  to  Bit  eft«r  the  maturity  of  the  note,  and 
the  legislature,  after  .the  suit  was  brougbt, 
postponed  the  term  of  the  court  in  which  it 
was  pending  until  after  the  sitting  of  another 
court,  it  was  held  that  the  assignee  was  not 
bound  to  dismiss  that  suit  and  commence  in 
the  other  court.  Miller  v.  Deaver.  30  Ind.  371. 
Judgment  and  execution.^  The  assignee 
must,  in  the  absence  of  good  excuse,  prosecuto 
the  suit  to  judgment  and  execution  returned 
"  no  property  found."  Gwin  c.  Moore,  79  Ind. 
103;  Willson  v.  Binford,  54  Ind.  560;  Macy 
t.  Uollingsworth,  7  Blaekf.  (Ind.)  349;  Bishop 
X.  Yeazle.  6  Blaekf.  (Ind.)  12T  (holding  that 
where  an  assignee  of  a  promissory  note  ob' 
tained  judgment  in  time  against  the  maker, 
and,  after  a  delay  of  more  than  ei:t  months, 
took  out  a  fieri  facias  on  the  judgment,  which 
was  returned  nulla  bona,  the  delay  in  issuing 
the  execution,  unexplained  by  the  assignee, 
discharged  the  assignor  from  bis  liability  on 
the.  assignment)  ;  Hauna  v.  Pc^,  1  Blaekf. 
(Ind.)  181.  Compnre  Miller  P.  Deaver,  30 
Ind.  371;  Spears  c.  Clark,  3  Ind.  296  (hoM- 
ing  that  the  assignor  will  not  be  held  to  be 
discharged  by  the  laches  of  the  assignee,  if 
upon  a  judgment  obtained  in  due  time  against 
the  maker,  the  issuing  of  an  execution  was 
delayed  till  a  reasonable  time  after  the  ad- 
journment of  the  term  of  the  court  at  which 
judgment  was  rendered,  unless  some  special 


cause  be  shown  to  exist,  making  it  the  duty 
of  the  party  to  issue  it  earlier)  ;  Clark  e. 
Spears,  8  Blaekf.  (Ind.)  302;  Nance  e.  Dun- 
lavy,  7  Blaekf.  (Ind.)  172  (holding  that  where 
an  assignee  of  a  note  obtained  judgment  on 
it  against  tbe  maker  on  the  15th  of  March, 
he  eould  not  be  charged  by  the  assignor  with 
laches  for  not  having  taken  out  execution 
during  that  month);  Dorsey  c.  Hadlock,  T 
Blaekf.   (Ind.)   113. 

Defects  in  pleading  causing  delay.— Whera 
the  assignee  of  a  note  failed  to  recover  satis- 
faction against  the  maker  because  of  a  delay 
in  recovering  judgment,  caused  by  a  defect  in 
bis  declaration,  during  which  the  maker  be- 
came insolvent,  it  was  held  that  the  assignor 
was  thereby  discharged  from  liability.  Odam 
c.  Beard,  1  Blaekf.   (Ind.)   191. 

Negligence  or  fraud  in  piosecuting  action. 

—  It  has  been  held  that  it  is  no  defense  to  an 
action  by  the  assignee  of  a  note,  against  his 
assignor,  that  plaintiff  prosecuted  his  action 
against  the  maker  in  a  careless  and  negligent 
manner,  whereby  the  maker  had  fraudulently 
recovered,  or  that  plaintiff  in  his  action 
against  the  maker  failed  to  make  defendant 
a  party  thereto,  to  answer  as  to  his  interest 
in  Ruch  note,  and  so  prosecuted  the  same  as 
to  defraud  defendant.  White  P.  Webster,  58 
Ind.  233. 

Record  as  evidence. —  In  an  action  on  a 
note  by  the  assignee,  where  plaintitT  put  in 
evidence  a  judgment  recovered  b;  him  against 
the  maker,  and  a  summons  showing  the  com- 
mencement of  the  suit  which  resulted  in  the 
judgment,  but  omitted  to  introduce  any  otner 
part  of  the  record,  it  was  held  that  as  this 
did  not  show  that  the  judgment  introduced 
was  on  the  note  in  suit  the  evidence  was  in- 
sufficient to  bind  the  assignor.  Miller  ff, 
Deaver,  30  Ind.  371. 

Diligence  against  remote  indorser.^  The 
assignee  of  a  note  is  not  bound  to  exhaust 
the  property  of  a  remote  indorser  before  he 
can  have  his  action  against  his  immediate  in- 
dorser. Pennington  v.  Hamilton,  50  Ind. 
397. 

Ntceasity  of  exhauiting  mortgage  secniity. 

—  Under  the  provision  of  the  Indiana  stat- 
ute giving  the  indorsee  a  right  of  action 
against  the  indorser  after  having  used  due 
diligence  to  obtain  the  money,  the  indorsee 
of  a  note  secured  by  a  mortgage  on  lands  in 
another  state  need  not  first  exhaust  such  se- 
curity. Swiggett  p.  Sevmour,  4  Biss,  (U.  S.) 
220.  23  Fed.  Cas.  No.  13,701. 

50.  Ind.  Rev.  Stat.   (1897),  }  7902. 

Dl.  Ind.  Rev.  Stat  (1897),  \  7903.  The 
statute  therefore  does  not  apply  to  them 
(Sohn  r.  Morton,  92  Ind.  170)  unless  they 
are  otherwise  non-negotiable  (Mitchell  v.  SL 
Mary,  118  Ind.  Ill,  47  N.  E.  224). 
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conid  not  be  inetitnted.'"  A  statute  also  provides  that  s  surety  on  a  bond,  bill,  or 
note  may,  in  writing,  require  tlie  creditor  to  sue  the  principal  debtor  and  that  tlie 
Burety  efiall  be  discharged  if  within  thirty  days  after  the  notice  to  sne  an  action 
is  not  commenced  and  proceeded  in  with  due  diligence  to  judgment  and 
execution.*' 

Id  TenneBsee  tlie  assignor  of  a  bond,  bill,  or  note  may  give  tlie  holder  notice 
in  wi-iting  to  sue  the  maker  or  obligor  and  will  be  discliarged  from  liability  nnless 
the  holder  within  thirty  days  after  eucli  notice  commences  an  action  and  proceeds 
with  due  diligence  in  tlie  ordinary  couree  of  law  to  recover  judgment  and  make 
the  amount  due  by  execution."     There  is  a  similar  provision  as  to  sureties." 

In  Texas  the  holder  of  a  negotiable  bill  or  note  may  fix  the  liability  of  drawer 
or  indorser,  without  protest  or  notice,  by  instituting  snit  against  the  accepter  or 
maker  before  the  first  term  of  the  district  or  county  court  to  which  suit  can  be 
brought  after  the  right  of  action  shall  accme  or  by  instituting  suit  before  tlie 
second  terra  of  sucJi  court  after  the  right  of  action  shall  accrue  and  showring 
good  cause  why  suit  was  not  instituted  before  the  first  term."    When  the  amoani 

^ou  wonld  come  up,  and  do  something  with 
it,"  adding  that  tbe  maker  "  haa  plenty  cf 
property  now  to  make  your  money,"  wu  held 
not  a  notice  to  aue  forthwith,  within  the  Etat- 
uts  autboruing  the  auretj,  in  case  he  ap- 
prehended that  his  principal  was  likely  to 
become  insolvent,  to  require  tbe  creditor  to 
forthwith  put  the  note  in  auit,  and  diacharg- 
ing  tbe  surety  in  caae  the  creditor  ahould  a^ 
commence  suit  within  thirty  days.  Rice  r. 
Simpson,  9  Heisk.  (Tenn.)  809. 

B6.  Saylea  Civ.  Stat.  Tex.  art,  354.  Sw 
Smith  r.  T.  M.  Richardson  Lumber  Co.,  K 
Tex.  448,  4B  S.  W.  574;  Hanrick  r.  Ale%- 
ander,  51  Tex.  4S4;  UcGary  v.  McKenzie.  SS 
Tei,  216;  Stratton  r.  Johnston,  36  Tet  90; 
Shepard  v.  Phears,  36  Tex.  703;  Davidson  r. 
Peticolaa,  34  Tex.  27;  Lrooks  o.  Breeding. 
32  Tex.  7B2;  Porter  e.  Buckholta,  32  Tex. 
487;  Smith  p.  Dunlavy,  31  Tex.  603;  Hofl 
man  r.  Cage,  31  Tex.  565 ;  Griffith  r.  Garv,  31 
Tex.  1H3;  McClelland  it.  Slauter,  30  Tex.  497: 
Perry  r.  Shropshire,  23  Tex,  153;  Fisher  r. 
Phelps,  21  Tex.  551;  Elliott  r.  Wiggins,  1« 
Tex.  596;  Oriffin  u.  Chubb,  18  Tex.  219;  Coot 
c.  Southwick,  B  Tex.  615,  60  Am.  Dec.  181; 
Texoa  Sav.,  etc.,  Aaeoc.  c.  Smith,  (Tex.  Civ. 
App.  1896)  32  S.  W.  3B0;  Caldwell  r,  Bttik. 
(Tex.  Civ.  App.  1805|   30  S.  W.  836. 

Where,  at  tbe  oecond  term  after  a  promis- 
sory note  having  aeveral  indo™ers  becaiof 
due,  a  suit  was  brought  thereon  againet  thr 
maker  and  several  of  the  indorsers,  and  no 
reason  was  alleged  why  tbe  suit  was  not 
brought  at  the  first  term,  judgment  was  ren- 
dered against  the  maker  only.  Elliott  r.  Vi\.g- 
gins,  16  Tex.  596. 

Excuse  for  not  suing  at  firrt  teim  *« 
Bailey  v.  Heald,  14  Tex.  226;  Campbell  r. 
Wilson,  6  Tex.  370. 

Suppressian  of  proceu. —  Under  the  stat- 
ute providing  that  the  liability  of  the  in- 
dorser  on  a  promissory  note  is  fixed  by  briag- 
ing  suit  on  the  note  to  the  first  term  of  tbf 
court,  tbe  commencement  of  suit,  with  a  sup- 
pression of  process,  does  not  fix  the  indorscrs 
liability.     HofTman  f.  Cage.  31  Tex.  5S5. 

Pteanmptian  aa  to  time  of  indoraemcBt— 
If  a  not«  la  sued  more  than  two  terms  after 


52.  Mo.  Rev.  Stat.  (1899),  t  8391.  See 
under  this  and  earlier  statutes  Bailey  t>. 
Smock,  61  Uo,  213;  Labadie  v.  Chouteau,  37 
Mo.  413;  Baker  v.  Blades,  23  Mo.  405;  Stone 
c.  Corbett,  20  Mo.  350 ;  Clemens  c.  Collins,  14 
Mo.  604;  O'Fallon  c.  Kerr,  10  Mo.  653;  Rick- 
etsor  V.  Wood,  10  Mo.  647 ;  Jacobs  p.  McDon- 
ald, 8  Ml>.  665;-  Pillard  v.  Darst,  6  Mo,  356; 
Myers  v.  Miller,  3  Mo.  586;  Harris  c.  Har- 
mau,  3  Mo.  4S0;  Schlatter  v.  Rector,  1  Mo. 
236;  Lowenstein  v.  Knopf,  4  Mo.  App.  694. 

B3.  Mo.  Rev.  Stat.  (1S99),  \\  4500,  4601. 
See,  generally,  Peincipal  and  Sukett. 

IndoTMia. —  This  statute  does  not  apply  to 
iudorsers.  Faulkner  v,  Faulkner,  73  Mo.  327: 
Freligb  r.  Ames,  31  Mo.  253;  Clark  c.  Bar- 
rett, 19  Mo.  39;  Boatmen's  Sav.  Bank  f. 
Johnson,  24  Mo.  App.  316. 

64.  Tenn.  Anno.  Code  (1890),  |  3520.  See 
Rice  r.  Simpson,  0  Heisk.  (Tenn.)  809;  Boyd 
r.  Titzer,  6  Coldw.  (Tenn.)  568;  Paris  ». 
Green.  4  Humph r.  (Tenn.)  377 ;  Hill  d.  Plant- 


Johnson,  4  Verg.   (Tenn.)   19 

Negotiable  notes. —  The  statute,  although 
using  the  word  "  assignors,"  has  been  held 
to  apply  to  indorsers  of  negotiable  notes. 
Faria  c.  Greer,  4  Humphr.  (Tenn.)  377. 

Bills  of  exchange. —  The  statute  does  not 
apply  to  indoraers  of  bills  of  exchange.  See 
McGuire  t.  Union  Bank,  I)  Humphr.  (Tenn.) 
438;  Burrow  r.  State  Bank,  6  Humphr. 
(Tenn.)  440. 

To  whom  notice  may  be  given. — ■  Where  a 
note  was  indorsed  in  blank  and  deposited  in 
bank  for  collection,  the  legal  interest  was 
trantiferred  to  the  bank,  and  notice  given  by 
the  indorser  to  the  bank  to  sue  was  held  a 
valid  notice,  and  in  accordance  with  the  third 
section  of  the  act  of  1801.  Paris  i-.  Green,  4 
Humphr.  (Tenn.)  377.  It  must  appear  that 
the  person  notified  held  the  note  at  the  time 
of  the  service  of  the  notice.  Boyd  v.  Titzer, 
6  Coldw.   (Tenn.)   568. 

55.  Tenn.  Anno.  Code  (1896),  \  3517.  See, 
generally,  Principal  and  Sukety. 

Sufficiency  of  notice  to  sue. —  A  letter  from 
au  indorser  to  tlie  holder  saying,  "  I  wish 
[VIII.  B.  2.  a] 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7Cye.]     917 


of  tlie  bill  or  note  is  witliin  the  jnidsdiction  of  a  jnstice  of  the  peace,  the  suit 
against  the  accepter  or  maker  is  required  to  be  bronght  within  sixty  daj-s  aft«r 
accrual  of  the  right  of  action."  To  render  the  assignor  of  a  n  on -negotiable 
instrument  liable  to  the  assignee  it  is  required  that  the  assignee  shall  use  dae  dili- 
genco  to  collect  the  same.'^ 

b.  Excuses  For  Failure  to  Sue  —  (i)  Is  Gesssal,  In  many  of  the  statutes 
requiring  tiie  bolder  of  a  promiesorj  note  or  other  paper  to  nse  due  diligence  to 
CoUect  tlie  BBine  from  the  maker  in  order  to  render  an  assignor,  indorser,  or 
drawer  liable  it  is  expressly  provided  that  suit  is  not  necessary  if  there  is  suffi- 
cient excuse  for  not  bringing  it,  ant]  even  where  there  is  no  such  provision  it 
would  seem  clear  that  it  should  be  implied.  As  a  general  rule  suit  need  not  be 
brought  against  the  maker  if  it  wonld  be  unavailing  or  if  it  is  impossible."* 

(ii)  Successful  Defense  os  Set-Off.  In  Alabama  it  is  expressly  provided 
that  the  holder  of  indorsed  or  assigned  paper  is  excused  from  bringing  suit 
against  the  maker,  obtaining  judgment,  and  issuing  execution  thereof,  when  a 


its  maturitj,  it  baa  been  held  that  it  will  be 
presumed,  in  the  abeence  of  special  averment 
to  the  contrary,  that  a  blank  indorsement 
was  made  within  the  two  terms,  and  that  the 
indorser  was  therefore  not  discharged  bj  lapse 
of  time  before  suit  brought  Belcher  v.  Ross, 
33  Tex.  12. 

Wliere  drawer  is  primarily  liable. —  The 
diligence  required  by  the  statute  to  fix  the 
liability  of  the  drawer  of  a  bill  or  draft  need 
not  be  observed  where  the  circumstances  are 
such  that  the  drawer  would  not  be  entitled  to 
notice  of  dishonor  under  the  law  merchant, 
as  in  tbe  case  where  he  has  no  funds  io  the 
hands  of  the  drawee  or  reasonable  ground  to 
expect  that  hia  bill  will  be  accepted.  When 
th«  drawee  refuses  to  accept,  the  drawer  is 
immediately  and  primarily  liable  for  the  pay- 
ment of  the  bill  or  draft  and  it  is  not  neces- 
sary to  sue  to  fix  his  liability.  Wood  e,  Mc- 
Meons,  23  Tex.  481. 

Joint  anlt  aEoinst  maker  and  indorser. — 
Under  Sayles  Civ.  Stat.  Tex.  arts.  304,  312, 
providing  that  the  holder  of  a  note  may  se- 
cure and  fix  the  liability  of  the  indorser 
thereof,  without  protest  or  notice,  by  insti- 
tuting suit  against  the  maker  after  the  right 
of  action  accrues,  and  that  an  indorser  may 
be  jointly  sued  with  the  principal  obligor, 
the  holder  of  a  negotiable  note,  when  the  in- 
dorser and  maker  are  about  to  dispose  of 
their  property  to  defraud  their  creditors,  may 
jniniediately  assert  his  demand  against  the 
indorser  as  a  joint  defendant  with  the  maker. 
Smith  r.  Pickham,  8  Tex.  Civ.  App.  326,  28 
S.  W.  688. 

87.  Sayles  Civ.  Stat.  Tex.  art.  305, 

58.  Savles  Civ.  Stat.  Tex.  art.  309.  See 
Kampmaiin  c.  Williams,  TO  Tex.  568,  B  S.  W. 
310;  Thompson  r.  Payne,  21  Tex,  621  (hold- 
iLg  that  "  due  diligence  "  means  bringing  suit 
at  the  firfl  term  after  the  accrual  of  the 
cause  of  action,  and  if  not  at  the  first  then 
at  the  second  term,  showing  good  cause  why 
it  was  not  brought  at  the  first).  See  also 
Burke  p.  Ward,  (Tex.  Civ.  App.  1B»5)  32 
S.  W.  1047;  McKenzie  r.  Harris  2  Tex. 
Unrep.  Cas.  180. 

SQ.  See  Ala.  Civ.  Code  (1896).  i  8S4, 
subs.  0;  lU.  Rev.  Stat.  (1809),  c.  68,  i  1. 


If  the  maker  of  ■  note  be  not  liable  to  pay 

it  no  positive  octs  of  diligence  need  be  per- 
formed by  the  holder.  Bernitz  v.  Stratford, 
22  Ind.  320. 

Want  OT  failure  of  consldetBtion. —  The 
assignee  of  a  promissory  note,  given  without' 
consideration,  may  aue  the  assignor  at  any 
time,  and  without  having  previously  sued  the 
maker.  Fosdtck  r.  Starbuck,  4  Blackf. (Ind.) 
417i  Howell  v.  Wilson,  2  Blackf.  (Ind.) 
413.  The  same  is  true  where  the  considera- 
tion has  failed.  Marshall  v.  Pyeatt,  13  Ind. 
255. 

Infancy  of  maker. —  The  assignee  of  a 
promissory  note  made  by  an  infant  may  bring 
a  suit  thereon  against  tbe  assignor  without 
first  suing  the  maker.  Henderson  v.  Fox,  5 
Ind.  480.    . 

Coverture  of  the  maker  of  t,  note  is  suf- 
ficient excuse  for  not  suing  here,  where  the 
note  is  for  that  reason  voiiL  Huston  t>.  Cen- 
terville  First  Nat.  Bank,  86  Ind.  21. 

Usury. —  The  assignee  of  a  note,  in  order 
to  exercise  such  diligence  for  its  collection  as 
is  required  upon  assigned  notes  not  payable 
in  bank,  need  not  sue  to  recover  a  part  of  the 
note  which  is  usurious,  even  though  the  as- 
signee knew  when  he  received  the  assignment 
that  such  part  was  usurious.  Johnson  t'. 
Blake,  3  Ind.  642. 

Forged  note. —  In  an  action  for  damages 
for  the  assignment  by  defendant  to  plaintiff 
of  a  forged  note  it  is  not  necessary  for  plain- 
tiff to  show  diligence  in  an  effort  to  collect  it 
to  entitle  him  to  recover,  even  if  defendant  is 
sued  as  an  indorser.  Baldwin  v.  Threlkeld,  8 
Ind.  App.  312,  34  N.  E.  851,  35  N.  E.  841. 

Infancy  of  holders. —  In  an  action  on  notes 
by  the  widow  and  heirs  of  the  holder,  the 
minority  of  the  heirs  does  not  exempt  them 
from  due  diligence  by  suit  in  order  to  fix  an 
indorser'a  liability  under  the  Texas  statute. 
Hanrick  r.  Alexander,  51  Tex.  4B4. 

Civil  war  as  an  excuse  tor  delay  in  suing 
see  McGary  v.  McKeniie,  38  Tex.  216;  Shep- 
ard  V.  Phears,  35  Tex.  703;  Davidson  o.  Peti- 
colos,  34  Tex.  27 ;  Brooks  F.  Breeding.  32  Tex. 
762 ;  Porter  c.  Buckholts,  32  Tex.  487 ;  Smith 
r.  Harbert,  30  Tex.  aflO;  McQelland  v. 
Slauter,  30  Tex.  497. 

[VIII,  B,  2.  b.  (n)] 
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jndffment  against  the  maker  has  been  defeated  in  whole  or  in  part  bj  a  defense 
to  the  ineiits  of  snch  contract  or  writing,  by  a  eet-off  againet  any  other  than  tlie 
indorsee  or  asBignee,  or  when  any  defense  except  a  eet-off  to  the  merits  of  bdcIi 
contract  or  writing  esiete  which  would  prevent  a  jadgnient  for  all  or  any  portion 
of  the  enm  dne  or  the  valne  of  the  thing  payable  by  bdcIi  contract  or  wnting," 

(hi)  Deatb  of  Maker  os  Acceftes.  In  Alabama  tlie  statute  expreKlj 
provides  that  the  holder  is  excused  from  bringing  suit,  obtaining  judgment,  and 
iBsning  execution  against  the  maker,  when  the  maker  dies  before  the  time  expires 
for  bnnging  snit,  or  if  after  suit  brought  his  estate  is  declared  insolvent."  In  the 
absence  of  such  a  provision  the  holder  of  a  ijote,  after  death  of  the  maker,  does 
not  exercise  dne  diligence  imless  lie  proceeds  against  the  maker's  estate,  if  there 
is  any." 

(iv)  Ifoif-IiEsiDENCE  OR  ABSENCE — (a)  Of  Maker  or  Accepter.  In  Ala- 
bama it  is  expressly  provided  that  the  holder  of  indorsed  or  assigned  paper  is 
excDsed  from  oringing  suit  against  the  maker,  obtaining  judgment,  ana  issning 
execution  thereon,  when  the  maker  has  no  known  place  of  residence  in  the  state, 
when  by  tlie  use  of  ordinary  diligence  sucii  residence  cannot  be  ascertained,  or 
when  a  suit  has  been  commenced  in  the  county  of  the  residence  of  tlie  maker  and 
a  summons  to  the  first  and  next  succeeding  court  i-etumed  not  found  by  the  proper 
officer.^  In  Iliinoia  the  statute  makes  the  assignor  of  a  note  liable  withont  suit 
against  the  maker,  if  the  maker  had  absconded  or  resided  without  or  left  the  state 
when  the  instrument  became  due."  Even  where  there  is  no  such  provi^on  it  lias 
been  held  that  suit  ag^nst  the  maker  is  not  necessary  where,  because  of  absence 
from  the  state  or  absconding  since  the  execution  or  assignment  of  the  note,  it  is 
impossible  or  impracticable  to  sue."     In  snch  a  case  it  is  not  necessary  that  the 


80.  .41a.  Civ.  Code  (1896),  \  894,  subs. 
4,  5.  The  mere  ctrcumBtance  that  the  maker 
of  a  note  not  negotiable  has  a  net-off  against 
the  payee  does  not  dispense  with  the  necessity 
for  the  indorsee  to  sue  to  the  first  court,  in 
order  to  charge  an  indorser  who  is  not  the 
payee.     Haf^rthy  c.  Bradford,  9  Ala.  567. 

61.  Ala.  Civ,  Code  (1896),  %  894,  subs.  6. 
See  Walker  i:  Wigginton,  50  Ala.  579;  Kain 
V.  Walke,  12  Ala.  184;  Bates  w  Kyland,  6 
Ala.  608. 

62.  Litterer  v.  Page,  22  Ind.  337  (holding 
that  wliere  tlie  maker  uf  a  noto  dies  before 
its  maturity,  and  the  note  is  then  duly  filed 
as  a  elaim  against  his  estate,  and  then  hie 
administrator  resigns  and  no  other  is  ap- 
pointed, due  diligence  requires  that  the  claim- 
ant on  the  note  in  order  to  retain  the  liabil- 
ity of  the  assignor  should  apply  for  the  ap- 
pointment of  another  administrator  or  insti- 
tute an  action  against  the  heirs  of  the  estate 
and  procure  an  order  subjecting  the  property 
inherited  by  them  to  the  payment  of  the 
note);  Bernitz  v.  Stratford,  22  Ind.  320; 
Hume  V.  Long,  6  T.  B.  Mon.    (Ky.)    116. 

63.  Ala.  Civ.  Code  (1896),  g  894,  eubs.  1^. 
See  Bradley  ii.  Patton,  61  Ala,  108. 

64.  III.  Rev.  Stat.  (1809),  c.  98,  \  7,  See 
Barber  r.  Beil.  77  III.  490;  Aldrich  v.  Qood- 
ell,  75  111.  452;  Mason  v.  Burton,  54  111.  349 
(holding  also  that  where  an  assignor  is 
Bought  to  be  held  liable  on  his  indorsement 
because  the  maker  left  the  state  at  the  ma- 
turity of  the  note  and  was  a  resident  of  an- 
other state  at  that  time,  it  is  no  defense  that 
after  maturity  tlie  maker  was  frequently  in 
the  state  and  purchased  goods  there  which 
could  have  been  attached  by  the  holder  and 

[VIII,  B.  2.  b,  (n)] 


his  debt  thereby  collected);  Schuttler  r.  FUtt, 
12  III.  417  (holding  also  that  it  was  imiM- 
terial  that  the  holder  knew  of  the  maker's 
non-residence  when  he  took  the  note)  ;  Hil- 
born  V.  ArtuH,  4  111.  344;  Edwards  c.  Shielda, 
7  III.  App.  70  (holding  that  the  fact  that  a 
note  is  dated  in  another  state  raises  no  pic- 
Bumption  that  the  maker  resided  there  at 
maturity,  so  as  to  relieve  the  holder  from 
proof  of  diligence  in  proceeding  against  the 

Continuance  of  non-reaidence. —  Under  the 
Illinois  statute  absence  of  the  maker,  in  or- 
der to  excuse  the  institution  and  prosecution 
of  suit  against  him,  must  not  only  exist  at 
the  time  of  the  maturity  of  the  note,  but  it  i* 
necessary  to  show  a  continuance  of  it  up  to 
the  time  suit  is  instituted  against  the  at- 
signor.  Bledsoe  t'.  Graves,  5  111.  382.  See 
also  Hilbom  c.  Artus,  4  111.  344. 

65.  Afaftoma.— Goggins  c.  Smith,  35  Ala. 
683  (holding  that  under  the  former  Alabama 
statute  providing  that  the  holder  of  a  note 
must  sue  the  principal  before  he  can  hold  tbe 
indorser,  no  suit  need  be  brought  against  a 
maker  who  has  no  known  place  of  residence 
within  the  state,  even  though  occasionally  ha 
is  within  the  state  on  a  visit)  ;  Woodcodi  e. 
Campbell,  2  Port.  (Ala,)  456;  Robert*  f. 
Kilpatrick,  5  Stew,  h  P.  (Ala.)  96. 

Georgia. —  Howard  c.  Brown,  3  Ga.  62J. 

/mliono.—  Srajthe  c.  Scott,  106  Ind.  245,  « 
N.  E.  145;  Stevens  P.  Alexander,  82  Ind.  407i 
Titue  X.  Seu-ard.  68  Ind.  456  (holding  abo 
that  temporary  visits  of  the  maker  to  the 
state  with  property  in  his  possession  ■*>• 
immaterial)  ;  PatteraoD  v.  Carrell,  60  Ind. 
128;    Holton    t>.   McCormick,    46   Ind   411; 
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Iiolder  of  the  note  eball  bring  attachment  to  reach  property  of  the  maker  within 
the  state  "^  or  enforce  a  vendor's  lien."  If  the  maker  was  a  non-resident  at  the 
time  of  the  assignment,  to  the  knowledge  of  the  assignee,  Ije  mnat  show  in  some 
states,  but  not  in  others,  that  he  has  pDrsned  the  maker  with  due  diligence  or  that 
such  pnrsnit  wonld  have  been  unavailing."  Statutes  sometimes  require  the  holder 
to  Boe  the  maker  in  the  county  of  Iiis  residence," 

nesH  and  all  its  projiert^  therein,  in  such 
other  state,  although  it  w&i  insolvent  and  its 
property  was  in  the  hands  of  a  receiver,  it  not 
appearing  that  he  was  in  any  way  prevented 
from  bringing  suit  in  aueh  state;  and' that  a 
Buit  against  the  president  of  the  corporatioii 
outside  such  other  state  was  insufficient)  ; 
Simpson  t.  Daniel,  1  B.  Mon.  (Ky.)  250 
(holding  that  the  assignor  of  a  note,  one  of 
the  makers  of  which  was  a  non-resident  at 
the  time  of  the  assignment,  was  not  re- 
sponsible on  the  assignment  without  suit  and 
return  of  nulla  hona  against  such  obligor  in 
the  state  and  place  of  his  residence ;  and  a 
return  of  nulla  bona  on  a  judgment  recovered  ■ 
in  Kentucky,  against  an  obligor  on  a  nrom- 
isBory  note  residing  in  another  state,  and  only 
temporarily  in  Kentucky,  did  not  render  the 
assignor  responsible)  ;  Myers"!-.  Miller,  3  Mo. 
RRO  Iholding  that  if  one  of  the  makers  of  a 
joint  note  reside  in  the  state  of  New  York  at 
the  time  nf  making  the  note,  the  assignee  can- 
not maintain  his  action  against  the  assignor 
in  Missouri  before  he  sues  the  mnkerfi.  unless 
he  show  that  the  suit  would  have  been  un- 
availing in  New  York}.  Compare,  however, 
Bradley  f.  Patton,  51  Ala.  108;  Miller  v.  Mc- 
Intyre,  9  Ala.  63S  (where  the  maker  was 
not  only  a  non-resident,  hut  also  notoriously 
insolvent). 

In  Georgia  an  indorser  of  a  note  is  not 
discharged  because  the  holder  on  request  neg- 
lected to  proceed  against  the  principals  until 
the  note  was  barred  by  the  statute  of  limita- 
tiona  as  to  them,  where  the  maker  resided 
out  of  the  state,  although  he  may  have  been 
a  non-resident  of  the  state  at  the  time  the 
note  was  executed,  if  there  waa  no  offer  of 
indemnity  to  the  holder  against  the  conse- 
quences of  risk, 'delay,  and  expense.  Prior  o. 
GentiT,  II  Ga.  300. 

In  lUinoia  under  the  statute  making  an  as- 
signor of  a  note  indorsed  by  him  in  the  state 
liable  without  suit  against  the  maker,  if  the 
maker  had  absconded  or  resided  without  or 
had  left  the  state  when  the  note  became  due, 
it  has  been  held  that  it  is  only  necessary 
that  the  maker  shall  be  outside  the  state  at 
the  maturity  of  the  note  and  that  the  fact 
that  he  resided  in  another  state  when  he  exA- 
cuted  the  note  is  immaterial.  Barber  t;. 
Bell,  77  111.  400;  Mason  c.  Burton,  54  111. 
349;  Sehuttler  c.  Piatt.  12  111.  417. 

In  Tennesaee  the  statute  discharging  an 
indorser  of  a  bill  of  exchange,  if  upon  due 
notice  the  holder  refuses  to  sue,  does  not 
appiv  to  cases  where  the  drawer  resides  out 
of  the  state.  Hill  v.  Planters'  Bank,  3 
Humphr.   (Tenn.)   870. 

69.  Where    a    writ   is    properly    sued    out 
against  the  maker  of  a  note,   and  execution 
issued  on  the  judgment  in  the  cause  returned 
[TIU.  B,  2,  b,  (IV).  (a)] 


Sart«  r.  McEwen,  41  Ind.  109;  Sims  v.  Parks, 
32  Ind.  363;  Bemitz  v.  Stratford,  ZZ  Ind. 
3£0;  Watson  r.  Robinson,  8  Blackf.  (Ind.) 
38S  (holding  that  where  three  months  before 
the  maturity  of  a  note  the  maker  left  the 
state,  taking  his  property  with  him,  and  re- 
turned to  the  stat«  eleven  months  after  the 
niaturity  of  the  note,  was  sued  on  the  day 
following  his  return,  and  regularly  prosecuted 
to  judgment  and  execution,  there  waa  suffi- 
cient diligence  on  the  part  of  the  holder  to 
charge  the  indorser). 

Ken  tu  city .^  Latham  o.  Western.  3  B.  Mon. 
(Ky.)  297;  Stapp  c.  BacoC,  I  A.  K.  Marsh. 
(I^.)  535. 

Tenneaace. —  Hill  e.  Planters'  Bank,  3 
Humphr.   (Tenn.)   670. 

Teasw. —  Campbell-  p.  Wilson,  8  Tex.  379; 
Texarltana  First  Nat.  Bank  c.  De  Morse, 
(Tex.  Civ.  App.  1894)   26  S.  W.  417. 

Temporary  absence  is  not  enough  to  ex- 
cuse suit.  Hilbom  r.  Artus,  4  111.  344;  Hol- 
ton  F.  McCormiek,  45  Ind.  411;  Brinker  c. 
Perry,  6  Litt.   (Ky.)    194. 

Absence  from  county. —  The  mere  absence 
of  the  maker  from  the  county  will  not  excuse 
the  prosecution  of  a  suit  against  him  to  a  re- 
turn of  nulla  bona,  in  order  to  char^  the 
indorser,   if  he  has  a  known  residence  in  any 

Eart  of  the  state.  Roberts  v.  Kilpatrick,  5 
lew.  &  P.  (Ala.)  08.  And  see  Hogan  v. 
Vance.  2  Bibb  (Ky.)  34;  Spratt  v.  McKinney, 
I  Bibb   (Ky.)    50n. 

The  letnm  of  non  est  inventus  by  a  con- 
stable on  a  warrant  against  the  msJcer  of  a 
promissory  note,  the  same  day  on  which  it  is 
issued,  is  not  sufficient  1  >  charge  an  indorser, 
under  a.  statute  requiring  the  holder  of  a 
promissory  note  to  sue  the  maker  within 
thirty  days  after  it  becomes  due,  and  use 
due  diligence  to  recover  the  amount  of  him, 
in  order  to  charge  the  indorser.  Cavanaugh 
r.  Tatnm,  4  Stew.  &  P.   (Ala.)  204. 

66.  Barber  e.  Bell,  77  111.  490;  Titus  v. 
Seward,  68  Ind.  458;  Sims  r.  Parks,  32  Ind. 
383;  Bemitz  c.  Stratford,  22  Ind.  320. 

67.  Sayre  o.  McEwen,  41  Ind.  109. 

68.  Bristow  v.  Jones,  I  Ala.  159  (holding 
also  that  in  an  action  against  the  indorser 
of  a  note  which  was  indorsed  while  the  maker 
was  a  non-resident,  if  plaintiff  allege  that  the 
maker  is  a  non-resident  as  an  excuse,  for  not 
suing  him  the  court  will  not  presume  that 
plaintiff  was  ignorant^  of  the  maker's  place 
of  residence  at  the  time  of  indorsement)  ; 
Ivey  r.  Sanderson,  8  Port.  (Ala.)  420; 
Stevens  r.  Alexander,  82  Ind,  407 ;  Citizens' 
Nat.  Bank  e.  Hubbert.  97  Ky.  768,  17  Ky.  L. 
Rep.  515,  31  S.  W.  735  (holding  that  an  as- 
sises of  a  note  could  not  hold  an  assignor 
without  suing  the  maker,  a  corporation  of 
another  state,  having  its  chief  place  of  busi- 
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(b)  Of  Solder.  The  absence  of  the  holder  of  a  note  from  the  state  ia  no 
excuse  for  lii^  failure  to  sne  the  maker  to  the  first  term  of  court,  as  required  by  a 
Btatate,  in  order  to  charge  an  assignor  or  indorser.™ 

(v)  IxsoL  VENCY  OF  Maeer  OB  A  ocEPTSS.  Bj  expresB  provision  of  the  etat- 
Qte  in  some  jurisdictions,  and  even  in  the  absence  of  express  provision  to  such 
effect,  the  insolvency  of  the  maker  of  a  note  or  otlier  paper  will  excuse  the  brinff- 
ing  of  suit  against  him  in  order  to  ctiarge  an  indorser  or  assignor,^'  unless  there  u 

ber  Co.,  92  Tes.  44§.  48  8.  W.  574  (holding 
that  the  question  of  insolveacj  was  (or  Uie 
jury)  ;  Fisher  v.  Phelpa,  21  Tes.  651;  Insdl 
c.  Gobson,  16  Tex.  128;  Ogleaby  r.  North 
Dallae  Imp.  Co.,  (Tex.  Civ.  App.  1804]  28 
6.  W.  lOie  (holding  that  the  burden  of  show- 
ing  the  maker's  insolvency  waa  on  the 
holder )  ;  Hunt  p.  Wiley,  1  Tex.  App.  Civ. 
Cas.  i  1214;  Johnson  v.  McDaniel,  1  Tei. 
App.  Civ.  Cas.  i  1012  (holding,  however,  thit 
reputed  insolvency   ia  not   enough   to  excuse 

United  Staee*.— Wills  i;,  Claflin,  92  U.  S. 
135,  23  L.  ed.  490;  Camden  r.  Doremus,  3 
How.   (U.  S.)   615,  11  L.  ed.  705- 

Time  of  inaolvCDCv. — An  averment  that 
at  the  time  of  the  indorsement  of  a  promis- 
sory note  the  maker  was  insolvent  U  not 
sufficient  to  hold  the  indorser.  It  must  aba 
be  shown  that,  at  the  earliest  opportunil]' 
the  suit  could  have  been  brought,  he  bud  no 
property  subject  to  execution.  Smythe  r. 
Scott,  108  Ind.  245,  6  N.  E.  145.  See  also 
Fisher  c.  Phelps,  21  Tex.  651. 

Real  eaUte.—  Where  the  declaration  in  an 
action  by  the  assignee  against  the  assignor 
of  a  note  avers  that  the  maker  is  insolvmt, 
a  plea  that  he  has  real  estate  in  the  izounty 
of  a  value  sufficient  to  satisfy  the  debt  ia 
good.  Foresman  t,-.  Marsh,  6  Blackf.  (Ind.) 
285.  See  also  Jacobs  r.  McDonald,  8  Ma. 
665. 

Exempt  property. —  Proof  that  the  makers 
property  did  not  exceed  what  he  waa  entitled 
to  claim  as  exempt  is  sufficient  proof  of  in- 
aolTcncy.  Bozell  p.  Hauser,  9  Ind.  622.  Sm 
also  Dick  v.  Hitt,  82  Ind.  92;  Williams  v.  Oi- 
boD,  76  Ind.  280;  Campbell  o.  Gould,  17  Ind. 


nulla  bona,  it  is  sufficient  to  charge  the  in- 
dorsers,  although  after  the  institution  ofthe 
suit  the  maker  removed  to  another  county. 
But  where  the  maker  of  a  note  removed  from 
the  county  a  few  days  before  suit  was 
brought,  and  it  did  not  appear  that  such  re- 
moval waa  open  and  notorious,  was  known  to 
plaintiff,  or  that  the  maker  became  a  free- 
holder in  the  county  to  which  he  removed,  or 
exempt  from  suit  in  the  county  in  which  the 
action  waa  brought,  the  suing  out  of  a  writ 
of  attachment  in  the  county  from  which  the 
removal  waa  made  and  a  return  thereof  of 
nulla  bona  was  sufficient  to  charge  an  in- 
dorser. Weed  t.  Brown,  13  Ala.  449.  If  the 
holder  of  a  promissory  note  not  negotiable  in 
bank  is  ignorant  of  the  residence  of  the 
maker,  and  cannot  by  diligent  inquiry  ascer- 
tain it  in  time  to  sue  to  the  first  court,  it  is 
a  sufficient  excuse  for  his  failure  to  do  so  and 
the  indorser  will  not  be  discharged.  Lindsay 
V.  Williams,   17   Ala.  229. 

70-  Rathbone  t>.   Bradford,   1  Ala.  31£. 

71.  Alofiomo,— Miller  v.  Mclntyre,  BAla. 
638. 

Colorado. —  Castagno  v.  Carpenter,  14  Colo. 
524,  24  Pac.   392. 

fWinow.— Babeock  v.  Blanchard,  88  111- 
105;  Kelly  v.  Graves,  74  HI.  423;  Hawkln- 
Bon  V.  Olson,  48  III.  277. 

fMdiana.— Smythe  v.  Scott,  108  Ind.  245, 
e  N.  K  145;  Scbmied  P.  Frank,  88  Ind.  260; 
Huston  r.  Centerville  First  Nat-  Bank,  85 
Ind.  21;  Dick  f.  Hitt,  82  Ind.  92;  Willson 
V.  Binford,  81  Ind.  588;  Gwin  v.  Moore,  79 
Ind.  103;  lies  v.  Watson,  76  Ind-  359;  Wil- 
liams V.  Osbon,  76  Ind.  280;  Couch  t'.  Thorn- 
town  First  Nat.  Bank,  64  Ind.  92;  Keatnerv. 
Spath,  63  Ind.  288;  Markel  v.  Evans,  47  Ind. 
326;  Bemitz  v.  Stratford.  22  Ind.  320;  Rey- 
nolds V.  Jones,  19  Ind.  123;  Dugdale  c. 
Marine,  11  Ind.  194;  Bozell  c.  Hauser,  9 
Ind.  622;  Spears  v.  Clark,  3  Ind.  296;  Black 
P.  Wilson,  7  Blackf.  (Ind.)  532  (holding, 
however,  that  the  insolvency  of  the  maker 
was  not  proved];  Foresman  e.  Marsh,  6 
Blackf.  (Ind.)  285;  Youse  v.  McCreary,  2 
Blackf.  (Ind.)  243;  Builitt  v.  Scribner,  1 
Blackf.   (Ind.)    14. 

Kentucky. —  Roberts  t'.  Atwood,  8  B.  Mon. 
(Ky.)  209  (where  the  maker  bad  been  de- 
clared a  bankrupt  on  his  petition  in  ba|ik- 
ruptcy)  ;  Bryan  v.  Perry,  5  T.  B.  Mon.  (Ky.) 
275;  Clair  v.  Barr,  2  A.  K.  Marsh.(Ky.)265, 
12  Am.  Dec.  391. 

afissouri.— Baker  v.  Blades,  23  Mo.  405; 
Clemens  c.  Collins,  14  Mo.  604;  Pillard  v. 
Darst,  6  Mo.  358 ;  Lowenatein  v.  Knopf,  4 
JIo.  App.  594.  And  see  Bailey  v.  Smock,  01 
Mo.  213. 

Texas. —  Smith  r.  T.  M.  Richardson  Lum- 
[Vin,  B,  2,  b,  (iv).  (b)] 


133- 
Abilitr  to  pay  part  of  debt.— The  assignee. 

when  be  omits  to  sue  the  maker  of  a  note 
on  account  of  insolvency,  must  prove,  in  ■ 
suit  against  the  assignor,  the  maker's  in- 
ability, from  want  of  property  liable  to  exe- 
cution, to  pay  any  part  of  the  given  deU. 
Herald  v.  Scott,  2  Ind.  55-  See  also  Somerty 
p.  Brown,  73  Ind.  353;  Bering  c.  Findlaj,  7 
Ind.  247;  Dole  v.  Watson,  2  Ind.  177;  PilWd 
V.  Darst,  6  Ho.  368. 

Bankruptcy^  of  maker. —  It  has  been  bdd 
that  in  t  suit  on  a  &on-n^otiable  noU  ^ 
the  assignee  against  indorsers,  proof  tliat 
before  the  maturity  of  the  note  the  makers 
had  been  adjudicated  bankrupts  and  thittht 
bankruptcy  proceedings  are  still  pending  ■> 
insullicient  to  excuse  failure  to  frotxni 
against  the  maker,  in  the  absence  of  »  alio*- 
ing  that  there  are  no  assets  in  the  hands  d 
an  assignee  out  of  which  any  part  of  tlw 
note  could  be  paid,  as  due  diligence  on  tie 
part  of  the  assignee  of  a  note  requires  bin 
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some  provision  in  tlid  statute  to  the  contrary.^  Where  the  statute  excnses  suit 
Againet  tlie  maker  of  a  note  in  order  to  charge  an  assignor  or  indorser,  if  such  a 
suit  would  be  nnavailing,  the  insolvency  of  tlie  maker  is  sniHcient  excuse  for  not 
suing.'''     Under  euch  a  statute  snit  against  the  maker  is  not  excased  because  onlj 


to  file  his  claim  against  the  bankrupt  estate. 
Somerby  c.  Brown,  73  Ind.  353;  Uayne  c. 
Fisher,  08  Ind.  ISS.  But  in  Williams  e.  Nea- 
bit,  65  Ind.  171,  it  was  held  that  in  a  suit 
against  an  indoraer  of  a  note  on  which  a  judg- 
ment bad  been  obtained  with  due  diligence 
agaiuat  tbe.  maker,  and  an  execution  issued 
thereon,  a  return  of  nuUii  bona  was  sufficient 
to  fix  the  liability  of  the  inSoTser,  and  it 
was  not  competent  for  him  to  prove  that  the 
estate  of  the  maker  in  bankruptcy  n-ould  pay 
a  percenta};e  on  his  debts.  See  also  Lowen- 
fltein  t;.  Knopf,  4  Mo.  App.  694  (holding  that 
where  the  maker  of  a  non -negotiable  prom- 
"niRvrs  note  is,  at  the  maturity  thereof,  bank- 
rupt, the  assignee  and  holder  of  the  note  ma? 
nt  once  sue  the  oBdignor,  without  waiting  for 
final  distribution  of  the  estate  of  the  iMttk- 
nipt  maker,  the  bankruptcy  of  the  maker 
being  a  breach  nf  the  implied  warranty  of 
the  assignor)  ;  National  Bank  of  Commerce 
V.  Booth,  5  Biss.  (U.  S.)  129,  17  Fed.  Cas. 
No.  10,036. 

72.  In  Alabama  it  is  provided  that  the 
holder  is  excused  from  bringing  suit,  obtain- 
ing: jtidgment,  and  iseuing  execution  against 
the  maker,  if  he  dies  before  expiration  of  the 
time  for  suing,  or  if,  after  suit  brought,  hU 
estate  is  declared  inHolvent.  Ala.  Civ.  Code 
11896),  I  804,  Biiba.  G.  See  also  Kaio  o. 
Walke,  12  Ala.  184;  Bates  c.  Ryland.S  Ala. 
6t>B.  And  it  has  been  held  that  the  insol- 
veney  of  the  maker  is  not  a  sufilcient  excuse 
for  failing  to  procure  a  return  of  "  No  prop- 
erty "  on  an  execution  against  him.  Bishop 
c.  Bradford,  16  Ala.  769. 

73.  Springer  r.  Puttkamer,  159  111.  567, 
42  N.  E.  B76  [o/Tfrminsj  58  III.  App.  676]; 
Babcock  r.  Blanchard,  86  III.  166;  Phillips 
r.  Webster,  85  111.  146;  Wickersham  c.  Al- 
tom,  77  111.  620;Aldrich  c.  Goodell,  75  HI.  452; 
Kelly  c.  Graves.  74  III.  423 ;  Esty  v.  Brooks, 
S4  111.  379;  Bhufeldt  f.  Butphen,  62  111.  255 
(holding  that  suit  agaluBt  the  maker  was 
not  excused,  where  he  had  property  subject 
to  execution,  although  he  was  heavily  in 
debt);  Hawkinson  v.  Olson,  48  Dl.  277; 
White  r.  Oayes.  32  III.  325;  Hamlin  r.  Rey- 
nolds, 22  ni.  207;  Crouch  c.  Hall,  15  111. 
263;  Pierce  r.  Short.  14  111.  144;  Schuttler 
f.  Piatt.  12  111.  417;  Beaton  r.  Walker,  9 
m.  3;  Harmon  t'.  Thornton,  3  nl."  351; 
Humphreys  t".  Collier,  2  III.  47 ;  Luak  c.  Cook, 
I  lit.  84;  Thompson  r.  Armstrong.  I  111.  48; 
Horton  p.  Brown,  45  111.  App.  171  (hold- 
ing that  in  an  action  against  an  indorser  of 
a  partnership  note,  evidence  that  the  estate 
of  one  of  the  makers  was  insolvent,  and  that 
an  execntion  issued  in  a  suit  against  the 
other  was  returned  unsatisfied,  is  sufficient 
to  render  the  indoraer  liable  thereon}  ;  Sum- 
mers c.  Sheldon.  40  III.  App.  189  (holding 
the  burden  on  the  indorse  to  show  the 
maker's    insolvency)  ;     Wills   c.   Claflin,    92 


U.  S.  135,  23  L.  ed.  490  (where  there  was  an 
adjudication  of  bankruptcy). 

Continuance  of  insolvency. —  Where  the  ex- 
cuse la  that  the  institution  of  suit  would 
have  been  unavailing,  it  is  not  sufficient  to 
show  such  excuse  at  the  time  of  the  matu- 
rity of  the  note,  but  it  is  necessary  also  to 
show  a  continuance  of  it  up  to  the  time  suit 
is  instituted  against  the  assignor.  Bledsoe 
p.  Graves.  6  111.  382.  See  abo  Garrity  p. 
Betts,  20  111.  App.  327. 

Preinmption. —  Where,  in  a  suit  by  an  in- 
dorsee of  a  note  against  the  indorser,  it  ap- 
pears that  the  maker  had  sufficient  property 
subject  to  execution  to  pay  the  note,  it  may 
be  presumed  that  a  suit  against  him  would 
have  been  availing.  Clayes  t-.  White,  83.  III. 
540.  Bee  also  Roberta  u.  Haskell,  20  111. 
59. 

Want  of  knowledge  by  an  indorsee  that  the 
maker  had  property  subject  to  execution  does 
not  excuse  him  from  proper  exertions  to 
collect  from  the  maker  so  as  to  render  the 
indorser  liable.    Clayes  p.  White.  83  HI.  540. 

The  fact  that  the  maker's  property  ia  en- 
cumbered does  not  excuse  an  indorsee  from 
failure  to  levy  on  it,  so  as  to  charge  the  in- 
dorser, where  it  is  not  shown  that  the  encum- 
brance was  valid  and  a  levy  would  prove 
unavailing.  Clayes  p.  White,  83  111.  540.  See 
also  Roberts  P.  Haskell,  20  111.  59. 

Exempt  property. —  The  mere  possibility 
that  a  debtor  may  not  insist  on  his  legal 
right  to  retain  such  property  as  is  exempt 
from  execution  does  not  render  the  prosecu- 
tion of  a  suit,  and  the  issuing  of  an  execu- 
tion, necessary  before  proceeding  against  the 
indoraer.     Pierce  P.  Short,  14  111.  144. 

Debts  mbject  to  gaioiahment. —  The  as- 
signor of  a  note  cannot  defeat  an  action 
brought  against  him  by  the  assignee  oy 
merely  proving  that  debts  were  owing  to  the 
maker,  which  might  have  been  reached  by 
trustee  process  without  proving  that  the  as- 
signee knew  of  those  notes.  Pierce  v.  Short, 
14  ni.  144. 

Snit  In  equity.^  Where  it  is  shown  that  a 
suit  at  law  against  the  maker  of  a  note,  at 
its  maturity  and  since,  would  have  been  un- 
availing, a  right  of  recovery  in  the  assignee 
against  the  assignor  is  established.  A  resort 
to  a  court  of  equity  by  the  assitrnee  against 
the  maker  is  not  necessary  to  charge  the  as- 
signor.   Phillips  p.  Webster,  85  111.  148. 

Solvency  of  the  maker  at  maturity  of  the 
note  will  not  discharge  the  assignor  from  lia- 
bility, unless  his  solvency  continued  until  a 
suit  a^inst  the  maker  could  have  been  made 
availing.    White  p.  Clayes,  32  HI.  325. 

Assignor  not  bound  to  point  out  property. 
—  The  assignor  of  a  promissory  note  is  un- 
der no  legal  obligation  to  give  information  of 
the  maker's  property  when  requested  by  the 
assignee  and  bis  failure  to  do  so  will  create 
[VIII,  B,  2.  b,  (v)] 
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a  portion  of  the  debt  conld  be  collected.'"  It  haa  been  held  that  the  proeecDtioii 
of  a  Biiit  by  the  aeaignee  or  indorser  agaioat  the  maker  of  a  note  to  a  judgment 
and  the  return  of  an  execntion  "no  property  fonnd"  is  snfScient  diligence  to 
charge  aasignors  or  indorsere;'*  and  he  ib  not  boand,  according  to  the  weiglit 
of  authority,  to  piiraiie  extraordinary  remedies.'"  Proof  of  the  retnrn  of  an  exe- 
cution "  no  property  found  "  ie  not  indiBpensable  in  order  to  establish  that  a  Bnit 
against  the  malcer  of  a  note  would  have  been  nnavailing.'"  There  is  sntfident 
diligence  where  jndgnient  is  obtained  against  the  maker  of  a  note  and  he  ii 
arrested  on  a  capias  aa  satisfaciendum,  and  then  discharged  under  the  insolvent  Ian-." 
(vi)  Waiver  and  Estoppel.  Perhaps  in  all  iurisdictiona  the  assignor  or 
indorser  of  paper  may  waive  his  right  to  insist  that  diligence  shall  be  used  against 
the  maker,  ae  Ly  consenting  to  delay,  etc.,"  and  he  may  waive  his  right  to  claim 


no  liabilitj.  The  asaignee  must  ascertain  at 
his  peril  the  fact  of  the  iasolTcacy  of  the 
maker.    Kelly  v.  GraveB,  74  III.  *23. 

HeiTsay  evidence  that  the  land  occupied  by 
the  makers  was  mortt^aged  ia  not  competent. 
The  mortgages  and  deeds  or  copies  of  the 
record  are  tile  best  evidence  and  should  first 
bo  produced.  Windheim  c.  Ohlendorf,  3  III. 
App.  430. 

lA.  White  V.  Clayes,  32  111.  325,  but  where 
in  an  action  by  an  indorsee  against  the  in- 
dorser of  a  note,  who  seeks  to  recover  on  the 
ground  that  a  suit  against  the  maker  would 
have  been  unavailing  because  of  his  insol- 
vency, it  appears  that  by  proper  diligence  a 
portion  of  the  debt  might  have  been  recov- 
ered against  the  maker,  plaintiff  may  re- 
cover against  his  indorser  the  residue  of  the 
.  debt  which  he  could  not  have  made  by  suit 
Bgainst  the  maker. 

76.  Judson  r.  Cookwin,  37  III.  286;  Ham- 
lin V.  Reynolds,  22  HI.  207;  Cowles  v.  Litch- 
field, 3  111.  350;  lies  c.  Watson,  70  Ind.  369; 
Williams  c.  Nesbit,  65  Ind.  171.  Compare, 
however,  Levi  c.  Evan&,  7  B,  Mon.  (Ky.) 
115,  holding  that  the  return  of  nulla  bona 
on  an  execution  issued  in  a  suit  by  the  ss- 
signee  of  a  promissory  note  against  the 
maker  was  only  prima  facie  evidence  of  the 
latter's   insolvency. 

Fiandulent  return  of  "  ao  property." —  In 
an  action  against  an  indorser  it  was  held 
that  a  plea  that  the  maker  had  property 
linl)le  to  execution,  which  was  known  to  the 
judgment  creditor  snd  the  sheriff,  and  that 
they  fraudulently  des^ued  to  harass  the  in- 
dorser, and  returned  an  execution  "  No  prop- 
erty found,"  WHS  not  demurrable.  Hamlin  v. 
Heynolds,  22  III.  207. 

76.  Snit  to  rettch  property  fraudnlently 
conveyed. —  While  the  assignee  of  a  promis- 
sory note  is  bound  to  make  prompt  use  of  all 
ordinary  legal  process  to  collect  from  the 
maker,  he  is  not  btrtjnd  to  resort  to  extraor- 
dinary measures  to  reach  property  supposed 
to  have  been  conveyed  for  the  purpose  of  de- 
frauding creditors.  lies  P.  Watson,  70  Ind. 
359. 

Suit  to  discover  choacB  in  action. —  The  as- 
signee of  a  note  may  sue  the  assignor  with- 
out suing  in  equity  to  discover  choses  in  ac- 
tion belonging  to  the  maker.  McFadden  v. 
tlnnell,  3  B.  Mon.   (Ky.)   121. 

Equitable  asset*.—  But  in  Barker  v.  Curd, 


[VIII,  B.  2,  b.  (v)] 


1  Mete.  (Ky.)  041,  it  was  held  that  fadnn 
of  the  assignee  of  a  note  to  endeavor  to  read 
and  subject  equitable  assets  of  the  makn 
was  want  of  diligence  precluding  him  from 
recovering  from  the  assignor. 

77.  Castagno  v.  Carpenter,  14  Colo.  6!4, 
24  Pac.  392;  Springer  v.  Puttkamer,  15S  III. 
567,  42  N.  E.  876  [affirming  5S  111.  App. 
676];  Phillips  f.  WebeUr,  8S  III.  140  (hold- 
ing that  in  a  suit  by  the  aesignee  against 
tiie  assignor  of  a  note,  an  allegation  of  Um 
insolvency  of  the  maJcer,  aa  an  eicuse  for 
want  of  diligence  by  suit,  is  prima  facU  m- 
tablished  by  tie  return  of  executions  in  otbM 
cases  against  the  nuiker  nulla  boiml. 
Compare,  however,  Francis  f.  Gant,  80  Kj. 
190;  Spratt  t).  McKiuney,  1  Bibb  (Kj.) 
696. 

7f 
14; 
275. 

79.  Alabama.— Al».  Civ.  Code  (1896). 
{  893;  Walker  v.  Wigginton,  50  Ala.  679; 
Lodor  t.  Gayle,  29  Ala.  412;  Loctetl  r. 
Howze,  18  Ala.  613  (holding  that  where  (lie 
payee  of  a  note  not  payable  in  bank  assipinl 
it  for  value,  and  bound  himself  "  for  the  pav- 
ment  of  the  same  until  paid,"  the  necessilr 
of  suit  against  the  maker  at  the  first  court 
to  which  the  suit  could  be  brought  was  there- 
by waived,  and  hie  liability  was  comptelc 
whenever  the  indorsee  should  exhaust  hi) 
l^al  remedy  against  the  maker)  ;  Foster  r- 
Stafford,  14  Ala.  714;  Litchfield  r.  Allen,  7 
Ala.  779. 

Illinois. —  Morgan  c.  Peet,  32  111.  281;  Tel- 
ford T.  Garrelis,  31  III.  App.  441  [affinnti 
in  132  III.  650,  24  N.  E.  573]. 

/ndioTKi.— Schmied  r.  Frank,  86  Ind.  250; 
Huston  c.  Bank,  86  Ind.  21;  Lomox  r.  While. 
83  Ind.  439  (holding  that  where  an  indorKr 
agrees  to  "  stand  good  six  months  "  from  the 
date  of  his  indorsement,  due  diligence  to  col- 
lect the  amount  of  the  note  from  the  maktt 
need  not  be  exercised  for  six  months) ;  Dtvii 
T.  Leitzman,  70  Ind,  275;  Lowther  r.  ShMt. 
44  Ind.  390;  Brown  r.  Robbins,  1  Ind.  Si; 
Brown  v.  Robbins,  Smith  (Ind.)  14  (holding 
that  in  a  suit  by  the  assignee  of  a  doU 
against  the  assignor,  it  was  evidence  iron 
which  a  jury  might  infer  that  the  dellj  of 

Elaintiff  m  suing  the  maker  was  auIhoriMd 
y  defendant,  that  when  he  assigned  the  note 
he  told  plaintiff  that  the  maker  was  an  hosnt 
man,  and  by  waiting  a  while  be  would  get 
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&  discharge  becanse  of  delay  prior  to  the  waiver.**     In  some  etatee  a  waiver  is 
required  to  be  in  writing."     If  the  holder  of  a  note  is  induced  to  delay  suit  - 
against  the  maker  by  t)ie  act,  request,  or  promise  of  tbe  indorser  or  assignor,  the 
latter  will  be  estopped  to  set  np  such  delay  as  a  discbarge." 


his   money)  ;    Nsiuw   r.   Dunlavy,    7    Blackf. 
(Ind.)   172. 

lovM. —  Friend  c.  Beebe,  3  Greene  {Iowa) 
279. 

Kentucky. —  Stafford  c.  Bruce,  12  Ky.  L. 
Rep.  374,  12  S.  W.  ZBO.  14  S.  W.  374.  See 
alao  Cravens  i'.  Hopaon,  4  Bibb  (Kf.)  28S, 
holding,  however,  that  a.  sealed  assignment, 
reciting  that  if  the  obligor  of  a  chose  as- 
signed "  should  not  be  good,  we  stand  good  for 
him,  and  responsible  for  the  same,"  did  not 
excuse  the  assignee,  as  a  condition  precedent 
to  a  recovery  from  the  asaignor,  from  show- 
ing tha.t  he  had  used  due  diligence  by  suit 
Against  the  obligor. 

Texas. —  Cummings  v.  Rice,,  9  Tex.  527; 
Hastings  Firbt  Nat.  Bank  v.  BonnEr,  (Tex. 
Civ.  App.  1894)   27  S.  W.  698. 

Paiol  evidence. —  Where  an  indoreer  of  a. 
note  wrote  on  the  back  of  it:  "  I  bind  my- 
self, and  my  representatives,  not  to  take  ad- 
vantage of  the  statute  by  which  indorsers 
are  released  from  liability  after  the  firat 
court  ensuing  the  maturity  of  the  note,"  it 
was  held,  in  an  action  against  auch  indoiser, 
that  the  writing  was  unambiguous,  and  that 
its  terms  could  not  be  varied  by  parol  proof. 
Foster  v.  Stafford,  14  Ala.  71*. 

Consent  to  delay  of  suit.— A  consent  by  the 
indorser  to  delay  suit  against  the  maker  ia 
not  a  waiver  of  the  condition  to  his  liability 
that  the  maker  shall  first  be  prosecuted  to 
insolvency.  Bates  v.  Bytand,  6  Ala.  668.  An 
indorsement,  by  the  payee,  of  paper  not  com- 
mercial, as  follows:  "I  indorse  the  within 
until  paid,"  is  a  waiver  of  suit  against  the 
maker  for  an  indefinite  period  but  does  not 
dispense  with  the  suit  against  the  maker  and 
render  him  primarily  liable;  and  the  indorser 
is  discharged  if  suit  is  not  brought  against 
the  maker  before  the  statute  of  limitations 
bars  an  action  on  the  note.  Thomason  v. 
Cooper,  57  Ala.  560.  See  also  Walker  c.  Wig- 
ginton,  60  Ala.  570. 

Waiver  of  obJectioB  to  an  extenidon.— That 
a  non- negotiable  note,  not  governed  by  the 
law  merchant,  Waives  all  defenses  ef  the  ex- 
tension of  the  time  of  payment  given  the 
drawers  or  indorsers,  does  not  relieve  the 
holder  from  the  rule  requiring  diligence 
against  the  maker  in  order  to  hold  an  in- 
dorser, but  when  the  note  falls  due  after  the 
extension  the  rule  as  to  diligence  applies. 
Matchett  e.  Anderson  Foundry,  etc..  Works, 
(Ind.  App.  1»02)  64  N.  E.  229. 

Waiver  does  not  prevent  suit. —  A  waiver 
by  the  indorser  of  suit  against  tbe  maker  at 
the  first  term  of  court,  which  is  accepted  by 
the  indorsee,  does  not  prevent  the  indorsee 
from  suing  the  maker  and  indorser  at  the 
firat  term.    Cummings  c.  Rice,  9  Tex.  627. 

80.  When  an  indoraer  of  a  promissory  note 
promises  to  pay  the  same  after  such  laches 
on  the  part  of  the  holder  as  would  operate  to 


release  him  from  his  liability,  with  knowL 
edge  of  the  facts  which  would  constitnte  sudi 
release,  he  will  be  held  liable  on  his  new 
promise,  regardless  of  the  question  of  the 
solvency  or  insolvency  of  the  maker.  Idorgan 
V.  Peet,  32  III.  281,  41  HI.  347.  Compare, 
however,  Stafford  v.  Bruce,  12  Ky.  L.  Rep, 
374,  12  S.  W.  280.  14  S.  W.  374. 

Ignorance  of  facts. —  Where  the  liability  of 
an  indorser  of  a  note  has  been  discharged 
by  the  failure  of  the  holder  to  bring  suit 
againat  the  maker  in  due  time,  and  the 
holder  relies  upon  a  new  promise  to  pay, 
made  by  the  indorser  after  such  discharge, 
such  Dew  promise  to  be  binding  must  have 
been  msde  with  knowledge  of  the  facts  from 
which  the  discharge  arose.  If,  however,  the 
indorser  had  knowledge  of  such  facts,  whether 
he  knew  that  by  the  rules  of  law  they  would 
operate  to  discharge  him  ia  immaterial.  Mor- 
gan p.  Peet,  41  ni.  347. 

81.  In  Alabama  the  statute  provides  that 
the  time  for  the  bringing  of  suit  on  pappr 
not  governed  by  the  commercial  law,  to 
charge  the  indorser  or  assignor,  may  be  ex- 
tended or  waived  "  by  tbe  conaent  of  the  in- 
dorser or  assignor  in  writing  signed  by  him-" 
Ala.  Civ.  Code  (1806),  8  893.  See  also  Litch- 
field V.  Allen,  7  Ala.  770,  holding  that  the 
provision  of  the  act  of  1B28  requiring  the 
written  consent  of  the  indoraer,  to  authorize 
delay  in  the  indorsee  in  suing  the  maker  of  a 
note,  applied  only  where  the  sum  due  did 
not  exceed  fifty  dollars,  and  that  in  other 
cases  a  verbal  consent  was  binding  on  the 
indorser. 

In  Texas  the  statute  provides  that  parol 
testimony  will  be  inadmisaible  to  show  that 
the  assignor,  drawer,  or  indoraer  has  re- 
leased the  holder  from  bis  obligation  to  use 
due  diligence  to  collect  the  same.  Sayles 
Civ.  Stat.  Tex.  art.  310.  See  also  Kampmann 
V.  Williams,  70  Tex.  508,  8  S.  W.  310;  Mc- 
Kenzie  v.  Harris,  2  Tex.  Unrep.  Cas.  180. 

82.  Huston  ti.  Centerville  First  Nat.  Bank, 
85  Ind.  21;  Davis  v.  Leitzman.  70  Ind.  275; 
Lowther  1,'.  Share,  44  Ind.  300;  Sims  p.  Parks, 
32  Ind.  363;  Friend  P.  Beebe,  3  Greene  (Iowa) 
276;  Stafford  v.  Bruce,  12  Ky.  L.  Rep.  374,  12 
S.  W.  280,  14  S.  W.  374. 

Revocation  of  request  not  to  sue. —  A  fail- 
ure to  prosecute  the  maker  with  due  dili- 
gence after  revocation  by  the  indoraer  of  a 
request  not  to  sue  will  discharge  the  indorser. 
Free  r.  Kierstead,  16  Ind.  91. 

In  Alabama  it  is  expressly  provided  that 
the  holder  of  indorsed  or  assigned  paper  is 
excused  from  bringing  suit  against  the  maker 
as  provided  by  the  statute,  when,  by  any  act 
or  promise  of  the  indorser,  plaintiff  is  induced 
to  delay  bringing  such  suit.  Ala.  Civ.  Code 
(1306),  I  804,  subs.  7.  Under  this  statute, 
when  bv  any  act  or  promise  of  the  indorser 
plaintiff  is  induced  to  delay  bringing  the  suit 
[VIII,  B,  2,  b,  (Vl)] 
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IX.  BONA  FIDE  HOLDER  FOR  VALUE. 
A.  Meaning:  of  Term —  1.  Ih  Qbhekal.  A  hona  fide  holder  for  value  of 
negotiable  paper  is  one  who  has  acquired  title  in  the  usual  coiiree  of  businesG,  for 
a  valuable  coDsideration,  in  good  faitli,  from  one  capable  of  tratiBferring  it  or 
from  one  in  poseefifiion  of  the  P^per  with  an  apparent  right  to  transfer  it  and 
without  notice  or  knowledge  of  defenses  or  circumstances  which  should  put  him 
on  inquiry." 

againBt  the  maker,  an  action  ma)'  be  main- 
tained against  the  indoraer  withont  suing  the 
maker  ut  any  time.  And  where  the  delay 
was  caused  by  an  express  promise  of  the  in- 
dorspr  to  pay,  the  promise  need  not  have  been 
in  writing.  Where  a  complaint  alleges  that 
defend.i.nts  indorsed  a  note,  which  is  set  out 
in  full,  that  between  its  maturity  and  the 
next  term  of  court  they  eacb  requested  him 
not  to  sue  the  maker  and  promised  to  pay 
the  debt,  thereby  indncing  him  to  delay  the 
suit,  wherefore  he  now  sues  to  recover  of 
them  the  amount  of  the  note  and  the  costs 
of  a  suit  against  the  maker,  with  interest, 
the  action  is  properly  against  the  indorsers 
as  such.  Where  the  holder  of  a  note  whs  in- 
duced to  delay  suit  against  the  maker  by  a 
promise  of  the  indorsers  to  pay,  the  fact  that 
the  holder  afterward  recovered  judgment 
against  the  maker  was  not  a  waiver  of  such 
promise.     Brown  v.  Fowler,  133  Ala.  310,  32 


Estoppel  to  deny  that  suit  would  have  been 
tmsvailing. —  Where  the  assignee  of  a  prom- 
issory note,  shortly  after  its  maturity,  in- 
formed the  assignor  that  he  could  find  no 
property  of  the  maker  out  of  which  to  make 
the  debt,  and  asked  if  he  should  sue  him,  and 
the  assignor  told  him  he  had  better  "  coax  it 
out  of  him,"  it  was  held,  in  a  suit  by  the  as- 
signee against  the  assignor,  that  this  was  suf- 
ficient to  entop  the  latter  from  insisting 
that  suit  should  have  been  brought  against 
the  maker  and  a  tacit  admission  that  a  suit 
would  have  been  unavailing.  Wickersbam  (.'. 
Altom,  77  HI.  620. 

83.  i(a6omo.— Rudulph  p.  Brewer,  96  Ala. 


'.  n  f 


.  314. 


/IItno{«.— Mulford  o.  Shepard,  2  HI.  683,  33 
Am.  Dee.  432. 

Indxona. —  Bremmerman  v.  Jenninga,  60 
Ind.  175. 

lovxx. —  Wormer  u.  Waterloo  Agricultural 
Works,  SO  Iowa  262. 

Kentucky. —  Spencers  f.  Briggs,  2  Mete. 
(Ky.)    123. 

Hew  York. —  Central  Bank  c.  Hammett,  50 
N.  Y.  158;  Belmont  Branch  State  Bank  v. 
Hoge,  3,1  N.  Y.  65 ;  Brookman  c.  Metcalf,  32 
N.  Y.  591  [affirming  5  Bosw.  (N.  Y.)  429]; 
SUU  Bank  v.  Vanderhorst,  32  N.  Y.  653; 
Bailey  c.  Griswold,  36  N.  Y.  Super.  CL 
68. 

Texas. —  Wilson  ».  Denton,  82  Tes.  531,  18 
8.  W.  620,  27  Am.  St.  Rep.  008. 

Wisconsin. —  Bumham  t:  Merchants'  Exch. 
Bank,  92  Wia.  277,  60  N.  W.  510. 

United  Statfa. —  Washington  First  Nat. 
Bank  r.  Texas,  20  Wall.  (U.  S.)  72,  22  L.  ed. 
[IX,  A,  I] 


295;  Goodman  t>.  Simonds,  20  Eov.  (U.  S.) 
343,  15  L.  ed.  034. 

See  also  infra,  IX,  A,  3  el  aeq. 

Other  definitiODB. —  In  Smith  v.  Uvingston, 
111  Mass.  342,  a  bona  fide  holder  was  defined 
as  one  who  takes  commercial  paper  for  value, 
in  good  faith,  in  the  usual  course  of  buei- 
ness,  before  its  maturity,  and  in  Kaphael  f. 
Bank  of  England,  17  C.  B.  161,  25  L.  J.  C.  F. 
33,  4  Wkly.  Rep.  10,  84  E.  C.  L.  161,  "  bona 
fide"  was  defined  aa  meaning  realty  and  truly 
for  value. 

A  bona  fide  bolder  for  value  without 
notice  is  a  holder  for  value  who,  at  the  time 
he  becomes  the  bolder  and  gives  value,  is 
really  and  truly  without  notice  of  any  facts 
which  if  known  would  defeat  his  title  to  tie 
bill.  Benjamin  Cbalm.  Bills  &  N.  art.  S5. 
See  also  Whistler  e.  Forster,  14  C.  B.  N.  S. 
248,  32  L.  J.  C.  P.  161,  8  L.  T.  Rep.  H.  a 
317,  11  Wkly.  Rep.  648,  108  E.  C.  L.  248; 
Raphael  v.  Bank  of  England.  17  C.  B.  161. 
26  L.  J.  C.  P.  33,  4  Wkly.  Rep.  10,  84  E.  C.  L 
161. 

"An  indonee  in  dne  course  "  is  defined  by 
N.  D.  Rev.  Code.  S  4884,  as  •'  one  who  in  fooA 
faith  in  the  ordinary  course  of  business  and 
for  value  before  its  apparent  maturity  or  pre- 
sumptive dishonor  and  without  knowledge  of 
its  actual  dishonor  acquires  a  negotiable  in- 
strument duly  indorsed  to  him,  or  indorsed 
generally,  or  payable  to  the  bearer,  or  one 
other  than  the  payee,  who  acquires  such  an 
instrument  of  such  an  indorsee  thereof." 
Porter  tj.  Andrua,  10  N.  D.  658,  88  N.  W. 
507 ;  Christianson  v.  Farmers'  Warehouse  As- 
soc., 5  N.  D.  438,  67  N.  W.  300.  32  L.  R  A 
730;  Dunham  P.  Peterson,  5  N.  D.  414,  87 
N.  W.  293,  67  Am.  St.  Rep.  656,  36  L.  E.  A 
232. 

"An  innocent  pnrchuei,"  as  the  tenn  is 
used  in  Minn.  Gen.  Stat.  (1894),  I  2214, 
means  a  bona  fide  indoraer  or  bearer  within 
the  law  merchant.  Stephens  v.  Olson,  62 
Minn.  2B6,  64  N.  W.  398 ;  Robinson  e.  Smith. 
62  Minn.  82,  64  N.  W.  00;  Fredin  r.  Rich- 
ards, 61  Minn.  490,  63  N.  W.  1031 ;  Rochwter 
Firatr  Nat  Bank  v.  Bentley,  27  Minn.  87,  8 
N.  W.  422. 

The  payee  of  a  promlaMty  note  is  not  • 
"  holder  in  due  course  "  within  the  meaning 
of  Bills  EKch.  Act,  |  20,  inasmuch  u  be 
is  not  a  person  to  whom,  after  its  completion, 
by  and  as  between  the  immediate  parties,  the 
note  has  been  negotiated.  Lewis  r.  Cla}'.  it 
L.  J.  Q.  B.  224.  But  where  A,  at  the  iosUwe 
of  B,  was  induced  to  give  his  note  to  C,  thf 
latter  surrendering  security  to  B  at  the  time 
of  the  transfer,  A  cannot  plead  want  of  oW' 
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2.  DsDAL  Course  of  Buswess  and  For  Value  —  a.  In  Oenersl  —  (i)  TJmAZ 
CovBSE  OF  BusisEss — {\)  In  General.  "While,  in  order  to  constitute  a  pei-son 
8  bona  fide  holder,  ho  mnet  be  a  purchaeer  in  tlio  nsnal  conree  of  busineBs,^  it  is 
not  eaey  to  lay  down  a  general  rnle  as  to  what  Bhall  lie  deemed  the  usual  or  com- 
mon conrse  of  bueiness,  this  depending  largely  npon  the  circumstances  of  each 
particular  caee,** 

(b)  Negotiation  Stfore  M<Uurity  —  (1)  In  Oeneral.  To  constitnte  a  per- 
son a  holder  in  dne  coaree,  he  must  as  a  rule  hare  acquired  the  dame  before 


eideration  from  B  as  a  defense  to  an  action 
on  Buch  paper  bj  C,  the  latt«r  being  regarded 
in  the  light  of  a  bona  fide  holder  for  value. 
Cagle  f.  Lane,  49  Arlt.  466,  6  S.  W.  790 1 
Snutb  Bnaton  Iron  Co.  v.  Brown,  63  Me.  139; 
Munroe  r.  Bordier,  8  C.  B.  802,  19  L.  J.  C.  P. 
lliS,  05  £.  C.  L.  862;  Poirier  c.  Morris,  2 
E.  &  B.  Sn,  17  Jur.  1116,  22  L.  J.  Q.  B.  313, 
1  Wkly.  Rep.  349,  75  E.  C.  L.  99. 

Hecesaity  for  valiubl«  cooiideiation  see 
in/ro,  IX,  A,  2  et  ieq. 

An  auigimient  made  vlth  «  Tiew  to  cnttinK 
off  defenua  of  the  maker  or  drawer  will  not 
constitute  the  assignee  a.  bona  fide  holder. 
Cooper  p.  Nock,  27  111.  301. 

The  motive!  and  intersats  of  the  aeller  an 
unimpoitBnt  in  determining  the  rixhts  of  the 
buyer.  Only  the  buyer's  good  faith  is  in 
question.  Helmer  v.  Krolick,  36  Mich,  371, 
84.  Oolorodo,— Kinkel  v.  Harper,  7  Colo. 
App,  45,  42  Pac.  173. 

Vanneolicut. —  Roberts  v.  Hall,  37  Conn, 
£05,  S  Am.  Rep.  308;  Olmstead  P.  Winstcd 
Bark,  32  Conn.  278,  8S  Am,  Dec,  260. 

Delaieare. —  McCready  v.  Cann,  5  Harr. 
(Del.)  175. 

/HinoM,— Sturges  p.  Miller,  80  Hi.  241; 
Harpham  r,   Haynes,  30  III.  404. 

/wen. —  Moore  v.  Moore,  39  Iowa  481 ;  Iowa 
College  f.  Hill,  12  Iowa  462. 

Kansas. —  Cross  v.  Thompson,  50  Kan,  627, 
32  Pac.  357. 

Kcntiichy. —  Spencers    r.    Briggs,    2    Mete. 
iKy.)    123. 
/.oui»ian«. —  Dupeiuc  P.-  Troxler,  8  1«.  92. 
J/oiiie.— Kellogg  c,  Curtis,  89  Me.  212,  31 
Am.  Hep,  27-3. 

iloMachttsetta. —  Merriam  v.  Granite  Bank, 
8  Gray  (Moaa.)  254. 

Uinneaota. —  Stephens  v.  Olson,  62  Minn. 
295,  94  N.  W.  B98;  Fredin  v.  Richards,  61 
Uinn,  490,  63  N.  W.  1031;  £lia«  v.  Finnegan, 
37  Minn,  144,  33  N.  W,  330. 

HUutouri. —  Goodfellow  v.  Landis,  36  Mo. 
168;  Martindale  c.  Hudson,  25  Mo.  422. 

flebraakii. —  Helmer  v.  Commercial  Bank, 
28  Nebr.  474,  44  N.  W,  482. 

fieia  Hampshire. —  Crosby  r.  Grant,  30 
X.  H.  273. 

Hem  York. —  Goldsmid  v.  Lewis  Coujity 
Bank,  12  Barb.  (N.  V.)  407;  Payne  t:  Cut- 
ler, 13  Wend.  (N.  Y.)  605;  Bay  f.  Codding- 
ton,  G  Johns,  Ch.  (N.  Y,)  54,  Q  Am.  Dec.  268. 
A'orlfc  Dakota. —  Christianson  v.  Farmers' 
Wsrehoiwe  Assoc,,  5  N,  D,  438,  67  N.  W.  300, 
32  L  R,  A.  730. 

fenntylvania. —  Kuhns  r.  Gettysburg  Nat. 
Bank,  68  Pa.  St.  445;  National  Bank  of  Re- 


public T.  Pertj,  2  Wkly.  Notes  Cna.  (Pa.)' 
464  (where  a  bank,  refusing  to  discount  a 
bill  of  exchange,  although  it  paid  drafta 
drawn  on  the  faith  of  it,  was  held  to  be  a 
purchaser  of  the  bill  in  the  regular  course  of 
business ) . 

Rhode  /slan<f.— Millard  v.  Barton,  13  R.  I. 
601.  43  Am.  Rep.  fil. 

United  fiioie*.— Brooklyn  City,  etc.,  R.  Co. 
V.  National  Bank  of  Republic,  102  U.  B.  14, 
26  L.  ed.  61. 

86.  Kinkel  v.  Harper,  7  Colo.  App.  49,  42 
Pac.  173;  Merriam  v.  Granite  Bank,  S  Gray 
(Masa.J  264;  Johnson  t>,  Robarta,  L.  R.  10 
Ch.  606,  44  L.  J.  Ch.  678,  33  L.  T.  Rep.  N.  8. 
138,  23  Wkly.  Rep.  763  (where  the  transac- 
tion was  held  to  constitute  plaintiffs  holders 
in  due  course).  See  also  Roberts  c.  Hall,  37 
Conn,  206,  212.  9  Am.  Rep.  308,  where  Car- 
penter, J.,  in  discussing  the  meaning  of  the 
phrase,  said :  "A  more  definite  idea  of  its 
meaning  may  t>e  had,  however,  by  stating  the 
question  more  specifically.  Is  n^otiable  paper 
ordinarily  used  in  the  way  and  manner  in 
which  this  was  usedt  Would  a  business  man 
of  ordinary  intelligence  and  capacity  receive 
commercial  paper,  when  offered  for  the  pur- 
poses for  which  this  was  transferred,  as 
money,  and  upon  its  credit  part  with  his 
property  I  Or  would  he  at  once  susoect  the 
integrity  of  the  paper  itself,  and  the  credit 
and  standing  of  tiie  party  offering  itT  A  cor- 
rect answer  to  these  questions  must  settle 
conclusively  the  mercantile  character  of  this 
transaction." 

The  words  are  usually  defined  to  mean 
"  according  to  the  usages  and  customs  of  com- 
mercial transactions."  Teacher  v.  Merea,  118 
Ind.  536,  589,  21  N.  E,  316  (where  the  court 
said:  ''Its  application  to  the  purchase  of  a 
mercantile  note  la  not  conflned  to  persons  en- 
gaged habitually  in  hanldng  or  purchasing 
notes  ")  ;  Kellogg  f.  Curtis,  69  Me.  212,  Hi. 
31  Am.  Kep.  273  [ijuoted  in  Christianson  t-. 
Farmers'  Warehouse  Assoc,  5  N.  D.  438,  449, 
07  N.  W.  300,  32  L.  R.  A.  730], 

Tlie  pfaiase  **  in  due  course  of  trade,"  as 
applied  to  the  indorsement  of  commercial 
paper,  has  been  defined  in  Mississippi  to  mean 
that  the  indorsement  was  for  value.  Miller 
V.  Mayfield,  37  Miiis.  G88.  See  also  Kimbro 
V.  Lytle.  10  Yerg.  (Tenn.)  417,  428,  31  Am. 
Dec,  685  Iquottd  in  Nichol  v.  Bate,  10  Yerg. 
(Tenn.)  420,  433],  where  a  holder  "in  the 
due  course  of  commercial  transactions "  is 
defined  as  one  "  who  has  given  his  money  for 
it,  his  goods  or  his  credit,  at  the  time  of  re- 
ceiving  it,   or  who,   then,   on   account  of  it, 

[a.  A,  2,  a,  (I),  (B),  (1): 
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matnrity ;  otherwise  lie  takes  it  subject  to  every  equity  wliicb  existed  between 
the  original  parties  at  the  time  of  its  transfer." 

(2)  Tbansfee  Befork  Acceptamoe.  The  fact  that  the  holder  of  a  bill  of 
exchange  acquires  the  same  before  its  acceptance  does  not  prevent  liiin  from  being 
a  holder  in  the  usual  course  of  bnsiiiese." 

(c)  Indorsement.  Unless  negotiable  paper  is  payable  to  bearer,  in  which  case 
title  will  pass  by  delivery,  indorsement  is  necessary  to  constitute  the  holder  of 
sncli  paper  a  purcliaser  in  the  ordinary  course  of  hnsiness ;  and  where  he  receives 
the  paper  from  the  original  payee  by  assignment  or  sale  itistead  of  indorsemect 
he  ootains  no  title  superior  to  that  of  the  payee." 

(d)  Delwery.  In  order  to  constitate  a  party  a  hona  fide  holder  there  shoold 
be  a  delivery  or  some  positive  act  showing  an  actual  transfer  of  the  paper  itE«lf 
or  a  parting  with  the  right  to  dispose  of  it." 


incurred  i 


!  lia- 


BUBtnined 
bility." 

Where  a  surety  leceived  a  note  to  b«  trans- 
feiied  to  a  creditot,  but  did  not  deliver  it  to 
Buch  creditor  and  afterward  sued  on  the  note 
himself,  it  waa  held  that  he  was  not  a  holder 
in  due  course  and  that  it  was  not  free  from 
equities  existing  between  the  original  parties 
to  the  note.    Kobertson  v.  Glenn,  28  Oa.  5S5. 

86.  ColiforMa. — Gordon  c.  WauBey,  21  Cal. 
77. 

Colorado.—  Dunn  v.  Ghost,  6  Colo.  134. 

DelatDare. —  MoCready  v.  Conn,  6  Harr. 
(Del.)    176. 

Iowa. —  Richards  i>.  Daily,  34  Iowa  427. 

Maine. —  Woodman  v.  Churchill,  62  Me.  6S. 

Miaaouri. —  New  Albany  Woolen  Mills  t;. 
Meyers,  43  Mo.  App.  124. 

New  Hampshire. —  Crosby  tJ.  Grant,  38 
N.  H.  273. 

Near  York. —  Bacon  l>.  Bumham,  37  N,  Y. 
614;  Havens  c.  Huntington,  1  Cow.  (N.  Y.) 
387;  lAusing  t>.  Lansing,  B  Johns.  (N.  Y.) 
454 ;  O'Callaghan  v.  Sawyer,  5  Johns. 
(N.  Y.)  118;  Lansing  v.  Gaine,  2  Johns. 
^U.  Y.)  300,  3  Am.  Dee.  422;  Sebring  ». 
Rathbun,  1  Johns.  Cas.  (N.  Y.)  331;  John- 
son l>.  Bloodgood,  1  Johns.  Cas.  (N.  Y.)  61, 
1  Am.  Dec.  93,  2  Cai.  Cas.   (N.  Y,)   303. 

Pennsylvania. —  Wilson  v.  Mechanics'  Sav. 
Bank,  45  Pa.  St.  488 ;  Bower  v.  Hastings,  36 
Pa.  St.  285;  Lancaster  Bank  v.  Woodard,  IS 
Pa.  St.  357,  67  Am.  Dec.  818;  Tama  v.  Way, 
13  Pa.  St.  222;  Snvder  v.  Kilej.  6  Pa.  St. 
164.  47  Am.  Dec.  452 ;  Bamet  f.  Offermon,  7 
Watts  (Pa.)  130;  McKinney  c.  Crawford,  8 
Seri;.  ft  R.   (Pa.)   351. 

England. —  Tinson  t>.  Francis,  1  Campb.  19, 
10  Rev.  Rep.  617;  Parr  c.  Jewell,  16  C.  B. 
684,  91  K  C.  L.  684;  Taylor  v.  Mather,  3 
T.  R.  83  note ;  Brown  v.  Davies,  3  T.  H.  80. 

See  also  supra,  VI,  F,  3. 

Ketianafer  to  payee. —  Where  an  innocent 
purchaser  for  value  transfers  the  paper  back 
to  the  paj'ee,  one  who  subsequently  purchases 
the  note  from  the  payee  for  value,  but  after 
maturity,  takes  it  subject  to  the  equities  ex- 
isting t^tween  the  original  parties.  Koehler 
V.  Dodge.  31  Nebr.  323,  47  N.  W.  913,  28  Am. 
St.  Rep.  518. 

Acquiring  paper  after  maturity  from  bona 
flde  holder  before  maturity  see  infra,  IX,  A, 
~      ,   (I). 


87.  Connecticut. —  Webnter  v.  Howe  Maeh. 
Co.,  64  Conn.  394,  8  Atl.  482. 

Uassaohusells. —  Ft.  Dearborn  Nat.  Bant 
D.  Carter,  152  Mass.  34,  25  N.  E.  27;  Arpia 
V.  On-ens,  140  Mass.  144,  3  N.  E.  25. 

Minnesota.^  American  Trust,  etc..  Bank  r. 
Gluck,  68  Minn.  129,  70  N.  W.  1085. 

Sew  York. —  Heuertematte  c.  Morris.  101 
N.  Y.  63,  4  N.  E.  1,  64  Am.  Rep.  637  [orrr- 
ruling  Farmers',  etc..  Bank  v.  Empire  Stone 
Dressing  Co.,  6  Bosw.   (N.  Y.J   2751. 

United  States. —  Hoffman  c.  National  Citj 
Bank,  12  Walt.   (U.  S.)   181.  20  L.  ed.  366. 

S8.  See  supra,  VI,  F,  1,  b.  (n). 

Transfer  by  indorsement  geneially  see  su- 
pra, VI.  C,  1. 

Ttausfer  by  delivery  of  paper  payable  t« 
bearer  see  supra,  VI,  C,  2. 

EBect  of  unueceiBary  indOTsement— In- 
dorsement by  the  actual  payee  of  paper  nuuh 
payable  to  a  designated  party  or  b^rer  nill 
not  affect  the  character  of  the  indorsee  as  ■ 
holder  in  good  faith  in  the  ordinary  couru  of 
business,  such  indorsement  being  regarded  »s 
merely  superfluous,  since  paper  of  this  char- 
acter will  pass  by  deliveiy.  Smith  r.  R»«- 
30D,  61  Ga.  203;  Lane  i>.  Krekle,  22  Ion 
399. 

89.  A  verbal  pledge  of  a  n^T>tiable  insini- 
ment  without  delivery  or  absolute  transfer 
will  not  make  the  pledgee  a  bona  fide  holder 

Illinois.—  Cooper  v.  Nock,  27  III.  301. 

ilinnesota. —  CMulcahy  p.  Holier.  28  Minn. 
31,  8  N.  W.  908,  where  the  note  was  in  jw- 
session  of  the  aasignor  at  the  time  of  the  al- 
leged assignment. 

New  Yort.— Muller  r.  Pondir,  55  N.  Y. 
325,  14  Am.  Rep.  259  [a/ftrvting  6  Lans. 
(N.  Y.)  472];  Russell  c.  Scudder,  42  Bsrb. 
(N.  Y.)  31. 

Pennsylvania. —  Evans  c.  Smith,  4  Binn. 
(Pa.)   366, 

J'eawa.— Battle  c.  Cushman,  (Tei.  Civ.  App. 
I8B6I  33  8.  W.  1037;  Eck  r.  Schuemiejvr, 
(Tex.  Civ.  App.  1895)  29  S.  W.  241.  Where 
the  principal  maker  of  a  note  payable  lo  s 
person  named  or  bearer  delivers  it  to  a  per- 
son other  than  the  payee,  such  person  i* 
charged  with  notice  of  the  facts  whirh  rea- 
der it  void  as  to  the  Bureties.  Battle  r.  Ciisl- 
man,  (Tex.  Civ.  App.  1896)  33  S.  W,  10J7. 

Wisconsin. —  Buniham  t:  Merchants'  Exrl. 
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(e)  AcquiHtion  hy  Indoraer,  Tlie  taking  up  of  an  instrDment  at  maturity 
by  tlie  indorser  himself  is  a  purchase  in  due  course  of  boBiness.'" 

(f)  Payment  by  Accepter  Before  Maturity.  As  an  accepter's  obligation  is 
to  pay  tlie  bill  when  due  aud  not  before,  a  payment  beforoinaturity  would  be  out 
of  due  course  and  cannot  change  the  relatiouship  of  the  original  parties  to  it  and 
to  each  other  and  tlius  cut  o£E  all  eqniticB.*' 

(o)  Transfer  on  Sunday.  Where  the  transfer  of  commercial  paper  is  con- 
Euminated  on  Sunday  such  paper  is  not  taken  in  the  usual  course  of  business  and 
the  indorsee  will  not  be  protected  as  bona  fide  holder." 

(h)  Transfer  by  Operation  of  Law.  The  transfer  of  negotiable  paper  by 
operation  of  law  as  under  a  bankrupt  or  insolvent  law  "  or  the  possession  by  a 
receiver  appointed  by  a  court,  of  the  paper  of  a  litigant,**  is  not  in  the  usual 
course  of  business,  and  such  transferee  or  assignee  acquires  no  better  title  to 
Buch  paper  than  his  transferrer  or  assignor.  This  rule  likewise  applies  to  a 
transfer  by  a  payee  or  holder  to  a  tmstee  for  the  benefit  of  creditors,'*  and  to 
the  purchaser  of  commercial  paper  at  a  judicial  sale."  So  a  change  in  the 
meml>er8  of  a  partnership  by  new  pjembers  being  taken  into  the  iirm  and  pur- 


Bank.  92  Wis.  277,  60  N.  W.  510;  Beard  v. 
Bedolph,  20  Wis.  136. 

See,  however,  Griram  v.  Warner,  45  Iowa 
106. 

Eroitable  auignment. —  Where  a  party 
made  a  oaa  on  a  bill  of  exchange  to  arrive 
b;  an  incoming  steamer  and  took  an  equitable 
asBi^uient  of  it  without  indorsement  or  de- 
livery, it  was  held  that  he  was  not  to  be  pro- 
tected as  a  bona  fide  holder  in  due  eourse  of 
businesB.  Muller  c.  Pondir,  55  N.  Y.  325, 
335,  14  Am.  Rep.  259,  where  the  court  said; 
"  The  evidence  of  ownership  of  negotiable 
bills  is  their  possession,  properly  indorsed, 
so  us  to  pass  the  title  to  the  holder.  There 
is  no  such  thing  as  a  symbolical  delivery  of 
negotiable  instrumenfa ;  and  the  law  does  not 
recognize,  for  commercial  purposes,  a  right 
of  possession  as  distinct  from  tae  actual  pos- 
sess ion." 

90.  Afobatna. —  Andrews  v.  Meadow,  133 
Ala.  442,  31  So.  071. 

Kentucky. —  Spencers  V.  Briggs,  2  Mete. 
(Ky.)   123. 

Loviaiana. —  Squier  V.  Stockton,  6  La.  Ann. 
120,  62  Am.  Dec.  583;  Hill  V.  Holmes,  12  La. 
96. 

ifoine. — Breckenridge  I'.  Lewis,  84  Me.  349, 
24  Atl.  864,  30  Am.  St.  Eep.  353.  See  also 
Eaton  F.  McKown,  34  Me.  510;  Green  i: 
Jackson,  15  Me.  130. 

]f an/Iond.— Rhinehart  c.  Schall,  69  Md. 
352,  16  Atl.  120;  Yates  v.  Donaldson,  5  Md. 
38B,  81  Am.  Dec.  283;  Wood  v.  Kepold,  3 
Harr.  &  J.   (Md.)   125. 

Maaaachusetta. —  Shaw  c.  Knox,  93  Mass. 
ai4;  Qapp  f.  Rice,  13  Gray  (Mass.)  403,  64 
Am.  Dee.  639;  Howe  v.  Merrill,  5  Cush. 
(Mass.)  80;  Church  v.  Barlow,  9  Pick. 
(Mass. J  547. 
MiaaouTi.—  Glasgow  v.  Switier,  12  Mo.  395. 
Oregon. —  Sheaban  v.  Davis,  27  Oreg.  278, 
M  Pftc.  406,  50  Am.  St.  Rep.  722,  28  L.  R.  A. 
476. 

iiniled  Btatea. —  Dugan  c.  U.  S.,  3  Wheat. 
lU.  8.)  172,  4  L.  ed.  382. 

KMcqnintion  by  innocent  holder. —  Where 
the  payee  has  indorsed  commercial  paper  to 


an  innocent  indorsee  and  the  latter,  after  dis- 
counting at  a  bank,  upon  its  maturity  takes 
it  up,  he  occupies,  so  far  as  defenses  against 
it  are  concerned,  as  good  a  position,  as  the 
bank  did.  Feland  v.  Stirman,  15  Ky.  L.  Hep. 
271,  Where,  however,  a  party  is  not  a  bono  . 
fide  bolder  he  cannot  beeome  such  by  re- 
.  acquisition  of  the  paper  after  it  has  passed 
through  the  hands  of  a  bona  fide  holder. 
Cline  c.  Templeton,  78  Ky.  650. 

Guarantor. —  A  party  viho  guarantees  the 
payment  of  a  promissory  note  by  the  payee 
and  indorser  does  not,  upon  paying  the  note 
at  maturity,  thereby  constitute  himself  a 
bono  fide  holder.  Putnam  v.  Tash,  12  Gray 
(Mass.)   121. 

91.  SUrk  V.  Alford,  49  Tex.  260. 

92.  Ball  V.  Powers,  62  Ga.  757  [aproned 
in  Harrison  v.  Powers,  76  Ga.  218].  See, 
generally,  Sundak. 

93.  Roberts  v.  Hall,  37  Conn.  203,  B  Am. 
Rep.  308;  BiUings  v.  Collins,  44  Me.  271; 
King  V.  Nichols,  138  Mass.  18;  Piatt  v.  Cha- 
pin,  4B  How.  Pr.  (N.  Y.)  318. 

94.  Litchfield  Bank  r.  Peck,  29  Conn.  384 ; 
Briggs  V.  Merrill,  58  Barb.  (N.  Y.)  389; 
Hatch  1!.  Johnson  L.  4  T.  Co.,  79  Fed.  828; 
Fisher  C.  Simons,  C4  Fed.  311,  12  C.  C.  A. 
125;  Adams  v.  Spokane  Dnig  Co.,  67  Fed. 
888,  23  L.  R.  A.  334. 

PuichaMi  from  receiver. —  This  rule  applies 
to  a  party  who  purchases  all  assets  in  lum|> 
from  receiver.  Kinney  v.  Paine,  68  Miss. 
258,  8  So.  747. 

96.  Roberts  v.  Hail,  37  Conn.  203,  9  Am. 
Rep.  308 ;   Belohradsky  v.  Kuhn,  69  HI.  647. 

Note  levied  on  by  ^eriS. —  In  Iowa,  under 
statute,  it  was  held  that  the  indorsement  of 
a  note  by  the  sheriH  who  had  levied  upon  it 
had  the  same  effect  as  if  made  by  the  bolder 
himself  and  that  the  indorsee  was  a  holder 
in  the  usual  course  of  business.  Earhart  t). 
Gant,  32  Iowa  481. 

ea  Neale  v.  Head,  133  Cal.  42,  65  Pac. 
131,  570;  Jones  v.  Wiesen,  50  Nebr.  243,  80 
N.  W.  762;  Finnell  v.  Burt,  2  Handy  (Ohio) 
202,  12  Ohio  Dec.  (Reprint)  403;  Nichols  f. 
Hill,  42  S.  C.  28,  IB  S.  E.  1017. 
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cliasing  an  interest  in  the  aaeete  of  the  original  firm  does  not  coostitate  a  pur- 
chase of  commercial  paper  according  to  the  usnal  or  dne  course  of  commercial 
transactions  within  the  meaning  of  the  law  merchant.*^ 

(ii)  Valuable  Consideration — (a)  Neeeasit^  of.  It  is  as  a  rule  essential, 
to  constitute  a  holder  or  purchaser  for  value  in  the  commercial  sense  of  the  term, 
that  the  transfer  be  supported  by  a  valid  and  valuable  cousideration.**  An 
exception  to  the  above  rule  arises,  however,  where  the  holder  acquires  the  paper 
from  one  who  is  himself  a  hona  jide  holder  for  value  before  maturity,  in  which 
case  a  iiolder  may  rely  on  the  title  of  his  vendor  and  the  question  of  the  considera- 
tion paid  by  him  is  irrelevant." 

(b)  Sufficiency  of —  (1)  Ik  Gbngral.  It  is  not  nece8sai7  that  the  holder 
pay  for  the  note  in  cash,  the  surrender  of  any  valid  or  valuable  asset  being  suf- 
ticient.'     Thus  the  consideration  may  consist  of  a  surrender  by  him  of  atock  m  tlie 


88.  /IIinoi«.— Webster  v.  Ctobb,  17  IlL 
450. 

New  Jertey.—  Tillou  v.  Britton,  9  N.  J.  L. 
120,  holding  that  a  transfer  for  mere  pur- 
poaeB  of  suit  is  inaufficieiit  to  constitute  one 
a  holder  for  value. 

New  York. —  Phoenii  Ins.  Co.  v.  Church,  81 
■  N.  Y.  218,  37  Am,  Bep.  494,  59  How,  Pr, 
(N,  Y.)  293;  Stevens  v.  Corn  Exch,  Bank,  3 
Hun  (N.  y.)  147,  5  Thomps,  &  C,  (N,  Y,t- 
233:  I-eger  v.  Bonnaffe,  2  Barb,  (N.  Y.)  47S 
(holding  that  an  assignee  for  the  benefit  of 
creditors  was  not  such  a  holder)  ;  White  c, 
Springfield  Bonk,  I  Barb,  (N,  Y.)  225;  Mc- 
Quade  V.  Irwin,  3B  N.  Y.  Super,  Ct.  396. 

Penntytmnia. —  Taylor's  Appeal,  4E  Pa.  St. 

Virginia. —  Norvell  c.  Hudgins,  4  Monf. 
(Va.)   496. 

United  8tale». — Hicks  v.  Jennings,  4  Woods 
(U.  S.)  496,  4  Fed,  855. 

If  plaintiff  Is  a  mete  tnutee  or  holder  for 
collection  the  maker  may  successfully  inter- 
pose his  defense  thereto. 

Colorado. —  See  Kinkel  c.  Harper,  7  Colo. 
App,  45,  42  Pac.  173. 

flltnois.— Belohradsky  i).  Kuhn,  60  III.  547  ; 
Strieklin  t.  Cunningham,  68  111,  293;  Snnor 
c.  Hodsoo,  28  111.  App.  445. 

Iowa. —  Johnson  v.  Barney.  1  Iowa  631. 

iouisiano,—  McKown  i".  Mathes,  19  La. 
542;  AVest  v.  Wilson.  4  Ia.  219. 

New  York. —  Vosburgh  v.  Diefendorf,  119 
N.  Y,  357,  23  N,  E,  801,  28  N.  Y,  St.  448,  16 
Am.  St.  Rep.  830. 

Pennsylvania. —  Lewisburg  Nat,  Bank  P. 
Broadhead,  2  Kulp  (Pa.)  285;  Waters  t>. 
Cooper,  31  Lefi;,  Int.   (Pa.)   413. 

Sfjiith  Carolina. — Stoney  v.  Josephs,  1  Rich. 
Eq.  (S.  C.)  352. 

Texas. —  Blum  v.  Loggins,  53  Tex,  121; 
Steasall  t>.  l,evy,  3  Tes.  App.  Civ.  Cas. 
i  408. 

United  States. —  Cummings  v.  Mead,  8  Fed. 
Cas.  No.  3,476,  6  Am.  L.  Beg.  51. 

Spc  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
8  ouo. 

99.  Sfax-iackiisetls. —  Fowler  v.  Strickland, 
107  11ns,.  552. 

[1X,A.2,»,(1),(H)] 


-Vinton  e.  Peck,  14  Mich.  287. 

New  Fori.— Sheridan  V.  New  York,  68 
N.  Y.  30. 

South  Carolina. —  Dabney  v.  State  Bank,  3 
8.  C.  124,  where  the  holder  purchased  bank- 
bills  at  a  large  discount. 

United  States. —  Armstrong  r.  American 
Exch.  Nat,  Bank,  133  U.  S.  433,  10  a  Ct. 
460,  33  L.  ed.  747;  Montclair  Tp.  p.  Rama- 
dell,  107  U.  S.  147,  2  S.  Ct.  391,  27  L.  ed- 
431;  Douglas  County  v.  BoUes,  94  U.  S.  109, 
24  L,  ed.  40;  Dudley  c.  Lake  County,  80  Fed. 
672,  49  U.  S.  App.  336,  26  C.  C.  A.  82. 

England. —  Hunter  r.  Wilson,  7  D.  &  U 
221,  4  Exch.  489,  19  L,  J.  Eich.  8. 

Canada.^  Pichette  v.  I^joie,  10  Hontre*! 
Leg.  N.  266;  Laforest  v.  Inkeil,  11  Quebee 
Super.  Ct.  534;  Wood  c.  Ross,  8  U.  C-  C.  P. 
299. 

See  also  Neg.  Instr.  L.  |  97 ;  Bills  Exch. 
Act,  i  26. 

1.  In  re  Great  Western  Tel.  Co.,  5  Bias. 
(U.  S.)   303,  10  Fed.  Cas.  No.  5,740. 

A  check  on  the  vendor  ia  sufficient,  Mayer 
V.  Heidelbach,  123  N.  Y.  332,  25  N.  EL  418,  33 
N.  Y.  St.  flIO,  9  L,  R,  A.  850  [affirming  M 
N.  Y.  Super.  Ct,  605,  i  N.  Y.  Suppl.  529,  24 
N.  Y.  St.  176],  the  vendor  in  this  case  beioga 
bank  which  received  and  charged  the  check  to 
his  account. 

The  faolder'a  own  note  ia  sufficient.  Green- 
wood v.  Lowe,  7  I^-  Ann.  197  j  Mickles  r, 
Colvin,  4  Barb.  (N.  Y'.)  304;  Bacon  r.  Holkc 
way,  2  E.  D.  Smith  (N,  Y.)  159;  Eowletl  t. 
Fitzgibbon,  I  N.  Y.  Suppl.  321,  16  N.  Y.  St. 
804;  Adams  v.  Soule,  33  Vt.  538.  See  also 
I^lly  r.  Colgate.  42  N,  Y,  Super,  Ct.  644.  To 
constitute  a  note  'a  valuable  consideratios 
for  snother  note,  however,  it  is  held  that  the 
obligation  to  pay  must  be  absolute  and  not 
continf^ent,  and  a  note  given  payable  only 
when  the  other  note  for  which  it  was  gii'en  ii 
collected  is  not  such  as  will  con-stilute  the 
party  a  holder  for  value.  Bird  r,  Harville. 
33  Ga,  469. 

Part  cash  and  part  the  auiiender  of  otlMr 
nates  or  assets  ia  enough,  Luke  r.  Fisher.  10 
Cush,  (Mass.)  271;  Mechanics',  etc.,  Xat.  Bant 
f.  Crow,  60  N.  Y.  85;  Broivn  r.  Leavitt.  31 
N,  Y,  113;  Weems  f,  Shaughnessy,  70  Hm 
(N.  Y.)  175,  24  N.  Y,  Suppl.  271,  64  N.  V.  St 
101. 
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companj  conetitating  Ina  indorser,*  of  notes  or  other  collateral,*  of  a  lien,*  of  a 
right  of  fiction  and  collateral,'  or  of  tlie  indorser's  own  note.* 

(2)  DiscouHTiNG,  Crediting,  and  Paying.  While  the  authorities  are  not 
entirely  uniform  upon  tlie  Biibiect  it  ia  fairly  well  settled  that  a  bank,  by  disconnt- 
ing  negotiable  paper,  placing  the  same  to  the  credit  of  the  depOBitor,  and  honoring 
his  checks  or  drafts,  surrendering  to  him  secnrities,  or  in  soine  other  manner 
making  advances  and  extending  its  credit  on  tlie  faith  of  Bnch  deposit,  thereby 
become  a  holder  for  valne,^  But  the  mere  discounting  and  crediting  of  the 
amount  on  the  depositor's  account,  without  making  payment  or  incurring  any 
'  increased  obligations  or  liabilities,  is  not  eafficient.' 


3.  Pond  V.  Waterloo  Agricultural  Works, 
60  Iowa  68fl;  White  v.  FranciB,  S  Ohio  Dec. 
(Reprint)  323,  4  Am.  K  Rec.  SOI;  Adams  v. 
Soule,  33  Vt.  53S;  King  v.  Doane,  139  U.  S. 
166,  n  S.  Ct.  465,  3S  L.  ed,  84  [.affirtaiag  30 
Fed.  106.] 

3.  Rochester  First  Nat.  Bank  V.  B«ntW, 
27  Minn.  87,  0  N.  W.  422;  Goodwin  c.  Conk- 
lin,  85  N.  Y,  21 ;  Cowing  e,  Altman,  71  N.  Y, 
43."),  27  Am.  Rep.  70  [reverting  5  Hun  (N.  Y.) 
556] ;  Mechanics',  etc.,  Nat.  Bank  v.  Crow,  80 
N.  Y.  85;  Baldwin  v.  Van  Deusen.  37  N.  Y. 
487;  Stettheimer  c.  Meyer,  33  Barb.  (N.  Y.) 
215:  Mnntross  c.  Clark,  2  Sandf.  (N.  Y.) 
115;  Bncon  n.  Holloway.  2  E.  D.  Smith  {N.  Y.) 
159 ;  Willson  P.  Uw,  26  N.  Y.  Wkly.  Dig.  609; 
Wheeler  v.  Allen,  l9  Alb.  L.  J.  402;  Lorimer 
V.  Stevens,  3  Alb.  L.  J.  97. 

4.  Aitken  r.  Merer,  67  Barb.  (N.  T.)  131 ; 
Hirt  e.  Vincent,  7  Misc.  (N.  Y.)  237,  27  N.  Y, 
Suppl.  258,  58  N.  Y.  St.  36. 

5.  Tradesmen's  Nat.  Bnnk  r.  Loonev,  99 
Tenn.  278,  42  S.  W.  149,  38  L.  R.  A.  83T.  See 
also  Stainback  v.  Junk  Bros.  Lumber,  etc., 
Co.,  98  Tenn.  308,  39  S.  W.  630. 

a  Clnrr  v.  Surrency,  58  Gr.'BS;  Grace 
M.  E.  Church  r.  Riekarda,  16  Mont,  70,  40 
Pac.  73;  Ward  r.  Howard.  88  N.  Y,  74;  Pratt 
r.  Coman,  37  N.  Y.  440:  Brown  v.  Leavitt.  31 
N.  Y.  113:  YounRfi  v.  Lee,  12  N.  Y.  551  {af- 
firming 18  Barb.  (N.  Y.)  187] ;  Day  v.  Saun- 
der-i.  1  Abb.  Dec.  (N.  Y.)  40.'i.  3  Keves 
(N.  Y.)  .147.  1  TranscT.  App.  (N.  Y.)  352,  37 
How.  Pr.  (N.  Y.)  534;  Hand  v.  Dinniny. 
85  Hun  (N.  Y.)  380,  32  N.  Y.  Sttppl.  980,  68 
N.  Y.  St.  464:  Bromley  v.  Walker,  51  Barb. 
(N.  Y.)  203;  Niekerson  v.  Ruger,  43  N.  Y. 
Super.  Ct.  258;  Cobum  f.  Baker,  8  Duer 
(N.  Y.)  532 :  Odell  t>.  Greenly,  4  Duer  (N.  Y.) 
358;  Dowe  V.  Sohutt,  2  Den.  (N.  Y.)  621; 
McBride  v.  Dorman,  15  Am.  L.  feeg.  738. 

If  the  Burrendeied  note  is  an  accommoda- 
tion note  of  the  iudorsers'  which  the  indorsee 
held  in  exchange  for  his  own  note  it  would 
not  be  sufficient,  as  he  could  still  sue  as  prin- 
cipal against  the  surety  should  be  be  com- 
pelled to  pay  the  other  note.  Taylor's  Ap- 
peal, 45  Pa.  St.  71. 

7.  Kansat. — Dreilling  v.  Battle  Creek  First 
Nat.  Bank,  43  Kan.  197,  23  Pac.  94,  19  Am. 
St.  Rep.  126 ;  Fox  v.  Kansas  City  B»nk,  30 
Kan.  441,  1  Pac.  789. 

Uataachiuetta. —  Shawmut  Nat.  Bank  c. 
Uanson,  168  Mass.  425,  47  N.  E.  196. 

New  York. —  Hatch  c.  New  York  City 
Fourth  Nat.  Bank,  147  N.  Y.  184,  41  N.  E. 


403,  69  N.  Y.  6t.  534;  Mayer  t>.  Eeidelbach, 
123  N.  Y.  332,  25  N.  E.  416,  33  N.  Y.  St.  610. 
9  L.  R.  A.  850;  Southwick  c.  Memphis  First 
Nat.  Bank,  84  N.  Y.  420;  Mechanics',  etc., 
Nat.  Bank  v.  Crow,  60  N.  Y.  85  laffiming  6 
Daly  (N.  Y.)  191];  Piatt  v.  Beebe,  57  N.  Y. 
339;  Juath  V.  National  Bank,  66  N.  Y.  478 
[affirming  36  N.  Y.  Super.  Ct.  273];  Stats 
Bank  V.  Vanderhorst,  32  N.  Y.  553 ;  Market 
Bank  v.  Hartshorae,  3  Abb.  Dec.  (N.  Y.) 
173,  3  Keyes  (N.  Y.)  137;  Fulton  Bank  c. 
Phtenix  Bank,  1  Hall  (N.  Y.)  562;  Sandusky 
Bank  «.  Scorille,  24  Wend.  (N.  Y.)  IIS; 
Salina  Bank  t-",  Babeock,  21  Wend.  (N.  Y.) 
499 ;  Clots  V.  Bentty,  6  Alb.  L.  J.  286. 

Jiorth  Carolina. —  U.  S.  National  Bank  v. 
McNair,  114  N.  C.  336,  19  S.  E.  381. 

Ohio. —  Parkersburg  First  Nat.  Bank  p. 
Cran-ford,  2  Cine.  Super.  Ct.  125. 

Pennaylouiaa. — Erismao  P.  Delaware  County 
Nat.  Bank,  1  Pa.  Super.  Ct.  144,  37  Wkly. 
Notes  Cas.  (Pa.)  518. 

8.  J.  iobanio.— Montgomery  First  Nat.  Bank 
V.  Nelaon,  105  Ala.  180,  16  So,  707. 

Kansas. —  Dreilling  r.  Battle  Creek  First 
Nat.  Bank,  43  Kan.  19T.  23  Pnc.  94,  19  Am, 
St.  Rep  126j  Mann  v,  Springfield  Second  Nat. 
Bank,  30  Kan.  412,  1  Poo.  679. 

Maryland. — Merchants'  Bank  c.  Marine 
Bank,  3  Gill   (Md.)   96,  43  Am.  Dec.  300, 

Michigan. —  Monroe  First  Nat.  Bank  c. 
Wills  Creek  Coal  Co.,  110  Mich,  447,  68  N.  W, 
232;  Drovers'  Nat.  Bank  v.  Blue,  110  Mich. 
31,  67  N.  W.  1105,  64  Am.  St.  Rep. 
327. 

Sew  York.—  Scott  c.  Ocean  Bank,  23  N,  Y. 
289;  Dykman  v.  Northbridge,  80  Hun(N.Y.) 
253.  30  N.  Y.  Suppl.  164,  61  N.  Y.  St.  863; 
Central  Nat.  Bank  v.  Valentine,  18  Hun 
(N.  Y.)  417;  Fulton  Bank  t>.  Phcnix  Bank, 
1  Hall  (N.  Y.)  562;  Piatt  c.  Chapin,  49  How. 
Pr.  (N.  Y.)   318. 

TFisoonain, —  Manufacturers'  Nat.  Bank  v. 
Newell.  71  Wis.  309,  37  N.  W.  420. 

United  States. —  Thompson  t>.  Sioux  Falls 
Not.  Bank,  150  U.  S.  231,  14  S.  a,  94,  13 
L.  ed.  1083. 

Bnjtond.— Cranch  c.  White,  1  Bing.  N. 
Cas.  414,  27  E.  C.  L,  700,  6  C.  A  P.  767,  25 
E.  C.  L,  679,  4  L.  J,  C.  P.  113. 

But  Bee  Wheeler  v.  Battle  Creek  First  Nat. 
Bank,  3  Tex.  App.  Civ.  Cas.  %  163;  E»  p. 
Richdale.  19  Ch.  D.  409,  51  L.  J.  Ch.  482,  48 
L.  T.  Rep.  N.  S.  116,  30  Wkly.  Rep.  262 
\ated  in  Manufacturers'  Nat.  Bank  r.  Newell, 
71  Wis.  309,  37  N,  W.  420],  in  which  I«tt«r 
[IX.  A.  2,  a.  (n),  (B).  (2] 
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(c)  Adequacy  of.  Witli  regard  to  tlie  adequacy  of  considemtiona  no  dear 
or  precise  rule  can  be  laid  down,  but  it  is  clear  that  payment  of  the  fnll  face 
value  of  the  paper  ie  not  required.'  In  fact  a  note  is  property  which  may  be  Bold 
at  any  price  and  the  amount  paid  therefor  rarely,  if  ever,  ought  of  itself  to 
impeach  the  purchaser's  title  as  a  matter  of  law,  although  inadequacy  is  always  a 
fact  to  be  considered  by  the  I'ltiy  as  evidence  of  bad  faith,'"  and  may,  with  eds- 
pioious  circumstances,  authorize  a  finding  of  mala  Jides}^ 

b.  Transfer  as  Collateral  Security  —  (i)  FoR  Debt  Cbeated  at  Time  op 
TRiJfSFES.     WJiere  a  note  is  taken  as  collateral  security  for  a  debt  at  tliat  time 

ease,  however,  the  rights  of  third  p&rlies  were 
involved,  aa  well  aa  th«  requirements  of  a 
bankrupt  act. 

9.  Alabama. —  Wildemith  c.  Tracy,  80  Ala. 


California. —  Schoen  c.  Houghton,  60   Cal. 

CbtttiFcticut. — BiBBell  V.  Dickerson,  64  Conn. 
61,  20  Atl.  226. 

Iltinou. —  Murray  v.  Beckwith,  Bl  III.  43 
(where  n  note  was  taken  just  before  maturit7 
at  a  small  discount) ;  Sherman  v.  Blackman, 
24  111.  347. 

foica. —  Lav  r.  WiBsman,  36  Iowa  306 ; 
Sullf  V.  QoldBmith,  32  Iowa  39T. 

Kanga». —  Irbv  v.  Blain,  31  Kan.  716,  3 
Pae.  4W. 

Louisiana. —  Scott  e.  Seelye,  27  I4U  Ann. 
06. 

Uan/laiid. —  Williams  P.  Huntington,  68 
Md.  5ft0.  13  Atl,  336,  6  Am.  St.  Eep.  477. 

Minnetota. —  Daniels  P.  Wilson,  21  Minn. 
630. 

Hebrattai. —  Citizens'  Bank  v.  Ryman,  12 
Nebr.  641.  II  N.  W.  860;  Cannon  v.  Canfield, 
11  Nebr.  606.  9  N.  W.  693. 

A'«o  Hampakire. —  Pierce  P.  Ricker,  18 
N.  H.  322,  41  Am.  Dec.  728. 

.Veu>  York.— Joy  v.  Diefendorf,  130  N.  Y. 
6,  28  N.  E.  602,  40  N.  Y.  St.  491,  27  Am.  St. 
Rep.  484;  Brown  r.  Penfield.  36  N.  Y.  473; 
Gloversville  Nat.  Bank  v.  Wella,  15  Hun 
(N.  Y.)  61;  Harger  v.  Wilson,  83  Barb. 
(N.  Y.)  237;  Montgomery  County  Bank  v. 
Albanj'  City  Bank,  8  Barb.  (N.  Y,)  396; 
Miller  r.  Crayton,  3  Thomps.  A  C.  (N.  Y.J^ 
360   (ten  per  cent  discount). 

Xorth  Carolina. —  U.  S.  Notional  Bank  p. 
McNair,  116  N.  C.  650,  21  S.  E.  389. 

Oliio.~-  Kitchen  t.  Loudenback,  48  Ohio  St. 
177,  26  N.  E.  079.  29  Am.  St.  Rep.  540  [.af- 
firming 3  Ohio  Cir.  Ct,  228] ;  Tod  r.  Wick,  36 
Ohio  St.  370  (ttt-elve  per  cent  discount)  ; 
Rooker  i-.  Rooker,  29  Ohio  St.   1. 

Pennsylvania. —  Forepaugh  v.  Baker,  21 
Wkly.  Notes  Cas.  (Pa.)  2(10,  13  Atl.  468; 
Leib  V.  Lanigan,  2  Leg.  Chron.  (Pa.)  386; 
State  Bank  v.  Schreck,  1  Leg.  Chron.  (Pa.) 
B5:  State  Bank  f.  McCoy,  3  Leir.  Qaz.  (Pa.) 
116. 

Bowth  Carolina. —  Dabney  p.  State  Bank,  3 
S.  C.  124. 

Vir^tm'a. —  Cumberland  County  p.  Ran- 
dolph, 89  Va.  614,  16  S.  E.  722. 

lI'asAinjrfon. — McNamara  P.  Jam,  28  Wash. 
461.  68  Pac.   903. 

U'Utfd  S/a(ra.— King  P.  Doane,  139  U.  S. 
[IX,  A.  2.  a.  (n).  (c)] 


leS,  11  S.  CL  466,  35  L.  ed.  84;  Tilden  r. 
Blair,  21  WoU.  (U.  S.)  241,  22  h.  ed.  632. 

England. —  Ex  p.  Lee.  1  P.  Wps,  782. 

See  7  Cent.  Dig.  tit.  "Bills  and  Kotev" 
I  P04. 

Inadequacy  means  a  prlM  leia  than  the 
market  value  of  the  instrument  purchased 
and  not  one  lower  than  the  face  value.  Op- 
penheimer  P.  Farmers',  etc..  Bank,  97  Tenn. 
19,  38  S.  W.  705,  68  Am.  St.  Rep.  773.  33 
L.  ]{.  A.  767. 

10.  California. —  Jordan  p.  Grover,  90  Cal. 
104,  33  Pac.  889. 

Georffia. —  Green  p.  Lowry.  38  Ga.  648. 

/Hfnois.— Murray  p.  Beckwith,  48  111.  391, 

Indiana. —  Hereth  v.  Merchants'  Nat.  Bank, 
34  Ind.  380. 

/dioo. —  Lay  v.  Wiasman,  36  Iowa  305. 

Nebraika. —  Smith  p.  Janaen,  12  Kebr.  125, 
10  N.  W.  537,  41  Am.  Rep.  761. 

Xew  York. — Anderson  v.  Nicholas,  28  M.  Y. 
600;  Harger  p.  Wilson,  63  Barb.  (N.  Y.)  237; 
Gould  V.  Segee,  6  Duer  (N.  Y.)  260. 

Norlh  Dakota. —  Knowlton  p.  Schnltz,  6 
N.  D.  417,  71  N.  W.  660. 

Ohio.—  Tod  p.  Wick,  36  Ohio  St.  370. 

South  Dakota. —  Dunn  p.  Canton  NsL 
Bank,   (S.  D.  1002)  00  N.  W.   1045. 

lViscon*iti.^  Heath  p.  Silverthoni  Lead 
Min.,  etc.,  Co.,  39  Wis.  146;  De  Witt  r, 
Perkins,  22  Wis.  473. 

England. —  Jones  p.  Gordon,  2  App.  Cas. 
618,  47  L.  J.  Bankr.  1,  3/  L.  T.  Rep.  N.  S. 
477,  28  Wkly.  Rep.  172. 

Uaurioui  consideration. —  ^liile  the  pur- 
chase of  a  note  at  a  discount  greater  tfaau  thu 
legal  rate  of  interest  is  not  usury  unless  in- 
tended to  coTOr  the  usurious  loan  or  to  erade 
the  law  concerning  usury  (Capital  City  Ins. 
Co.  p.  Quinn,  73  Ala.  558 ;  Moore  f.  Baird.  30 
Pa.  St  138;  Gaul  v.  Willis,  20  Pa.  St.  2391, 
it  is  well  settled  that  the  note,  to  be  subject 
■  to  this  immunity,  must  be  a  valid  obligation 
in  the  hands  of  the  payee,  so  that  it  can  he 
enforced  between  the  original  parties;  and 
if  it  does  not  occupy  this  position  it  caaQot 
be  rendered  valid  by  a  sale  to  the  purchaser 
at  a  usurious  rate  of  interest  (Sweet  r.  Chap- 
man, 7  Hun  (N.  Y.)  676;  Hall  v.  Wilson,  16 
Barb.   (N.  Y.)   548). 

11.  Illinoia. —  Hodsod  r.  Eugene  Glass  Co., 
156  m.  397,  40  N.  E.  971. 

Jiuliand. —  Schmueckte  i'.  Waters.  125  Ind. 
265,  23  N.  E.  281 ;  Proctor  p.  Cole,  IM  Lid. 
373,  3  N.  E.  108,  4  N.  E.  303. 

mohigan. —  Boyce  p.  Geyer,  £  Mkh.  N.  P. 
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created  mid  on  tlie  faith  thereof,  there  is  little  or  no  dissent  from  the  proposition 
that  the  consideration  b  sufficient  and  the  indorsee  a  purchaser  for  value,  and  in 
due  conrse  of  bnsiness."    This  is  true  also  of  a  pledge  in  block  of  various  bills 


ilinne»ota. —  Fuller  v.  Qoodnow,  62  Minn. 
163,  64  N.  W.  161. 

Ohio.—  Strong  r.  StrauAB,  40  Ohio  St.  37. 

TcnnesKee. —  Hunt  e.  Sandford,  8  Yerg. 
(Tenn.)   387. 

13.  J.la&an)a.— Hiller  v.  Boj-kin,  70  Ala. 
469. 

Arkanaat. —  Estes  c.  G«nnan  Nat.  Bank,  62 
Ark.  7,  34  S.  W.  8G ;  WiiiBbip  v.  Merchants' 
Nat.  Bank,  42  Ark.  22,  24  (where  it  is  said 
that  Bertrand  v.  Barkman,  13  Ark.  150,  "  de- 
cided before  our  Legislature  had  adopted  the 
rules  of  the  Law  Merchant,  concerning  nego- 
tiable paper,  has  no  application");  Brown 
c.  Callaway,  41  Ark.  418. 

iieorgia. —  Partridge  v.  Williams,  72  Qa. 
307  ;  Merchants',  etc.,  Nat.  Bank  v.  Masonin 
Hall,  62  Ga.  271;  Erchange  Bank  ii.  Butner, 
60  Ga.  654 ;  Bonaud  v.  Genesi,  42  Ga.  639. 

/iltnois.— Humble  c.  Curtis,  160  111.  193, 
43  N.  E.  749;  Gammon  v.  Hiue,  9  III.  App. 
657. 

Itidiana.--  Valette  c.  Mason,  1  Ind.  28B. 

lovxt. —  Mahaska  County  State  Bank  «. 
Criat,  87  Iowa  416,  S4  N.  W.  460;  Stoots  V. 
Byers,  17  Iowa  303;  Iowa  College  V.  Bill,  12 
Iowa  462. 

Kansat. —  St.  Joseph  Nat  Bank  c.  Dakin, 
64  Kan.  656,  39  Pac.  lao,  45  Am.  St.  Rep. 
209 ;  Best  v.  Crall,  23  Kan.  462,  33  Am.  Rep. 
185;  State  Sav.  Assoc,  v.  Hunt,  17  Kan.  632; 
Claflin  Bank  v.  Rowlinson,  2  Kan.  App.  32, 
43  Pac.  304. 

LouUiana. — Forttall  v.  Fnesell,  GO  La.  Ann. 
240,  23  So.  273;  Uolton  o.  Hubbard,  49  La. 
Add.  715,  22  So.  338;  McPherson  v.  Bondreau, 
48  la.  Ann.  431,  19  So.  550;  Levy  c.  Ford,  41 
Lb.  Ann.  873,  6  So.  871;  State  Nat.  Bank  v. 
Cason,  39  La.  Ann.  885,  2  So.  881 ;  Mechanics' 
BIdg.  Assoc.  l\  Ferguson,  29  La.  Ann.  G48; 
Louisiana  State  Bank  v.  Gaiennie,  21  la, 
Ann.  656;  Lacroix  t>.  Derbigny,  IB  ha.  Ana. 
27;  Matthews  c.  Rutherford,  7  1a.  Ann.  225; 
King  tJ.  Gayoao,  8  Mart.  N.  S.  {la.)  370. 

Ifar^Zand.— Willianis  v.  Baltimore  Nat. 
Bank,  72  Md.  441,  20  Atl.  191 ;  Gwynn  v.  Lee, 
0  Gill   (Md.)   137. 

Massachusetts. — Lee  c.  Whitney,  140  Mass. 
447,  21  N.  E.  948;  Stoddard  r.  Kimball,  6 
Cuah.  (Mass.)  469;  Chicopee  Bank  v.  Chapin, 
8  Mete.   (Mass.)  40. 

Michigan. —  Crump  t'.  Berdan,  97  Mich. 
293,  66  N.  W.  559.  37  Am.  St.  Rep.  345. 

Minnesota. —  Rochester  Firat  Nat.  Bank  P. 
Bentley,  27  Minn.  87,  6  N.  W.  422. 

J/i»80uri.— Lee  v.  Turner,  89  Mo.  489,  14 
S.  W.  505;  Deere  v.  Maraden,  88  Mo.  512; 
Logan  r.  Smith,  82  Mo.  455;  Grant  V.  Kid- 
wcll,  30  Mo.  4SJ. 

Montana. —  Yellowstone  Nat.  Bank  V.  Gag- 
non.  19  Mont.  402,  48  Pac.  762,  61  Am.  St. 
Rep. 

febraska.- 

Trumbo,    (Xebr.   10O2)    00  N.  W.  216;   Con- 
necticut Trust,  ete.,  Co.  v.  Fletcher,  61  Nebr. 


166,  65  N.  W.  69;  Jones  c.  Wiesman,  50 
Nebr.  243,  60  N.  W.  762;  Hayden  v.  Lincoln 
City  Electric  R.  Co.,  43  Nebr.  630,  62  N.  W. 
73;  Kochler  c.  Dodge,  31  Nebr.  328,  47  N.  W. 
913,  28  Am.  St,  Rep.  530;  Helmer  r.  Commer- 
cial Bank,  28  Nebr.  474,  44  N.  W.  432. 

"■   .-Diln.— Haydon  f.  Nicoletti,  18  Ner.  290, 


3  I'a. 


473. 


New  Hampshire. —  National  State  Capital 
Bank  f .  Noyes,  62  N.  H.  35. 

Xe-iD  Jersey. —  Allaire  u.  Hartshome,  21 
N.  J.  L.  665,  47  Am.  Dec.  175. 

JTew  rort. —  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Eieh.  Bank,  170  N.  Y.  68,  62 
N.  E.  1079,  88  Am.  St.  Rep.  640  [a^^rmtn^  42 
N.  Y.  App.  Div.  147,  59  N.  Y.  Supp!.  51]; 
American  Exch.  Nat.  Bank  v.  New  York 
Belting,  etc.,  Co.,  148  N.  Y.  698.  43  N.  E. 
163;  Griggs  c.  Day,  136  N.  Y.  152,  32  N.  E. 
612,  48  N.  Y.  St.  353,  32  Am.  St.  Rep.  704,  13 
L.  R.  A.  120;  Piatt  o.  Beebe,  57  N.  Y.  339; 
Brookman  r.  Metcalf,  32  N.  Y.  591  [aj^rminj 
6  Bosw.  (N.  Y.)  429];  State  Bank  «.  Van- 
derhorst,  32  N.  Y.  553  {aftirming  I  Rob. 
(N.  Y.)  211];  Tompkins  County  Nat.  Bank 
V.  Bunnell,  etc..  Invest.  Co..  8  N.  Y.  App. 
Div.  90,  40  N.  Y.  Suppl.  411,  74  N.  Y.  St. 
657;  Atlantic  Nat.  Bank  c  Franklin,  64 
Barb.  (N.  Y.)  449;  Crooke  t.  Mali,  U  Barb. 
(N.  Y.)  205;  Scott  C.  Johnson,  5  Bosw.  <N.  Y.) 
213;  Watson  v.  Cabot  Bank,  6  Sandf.  (N.  Y.) 
423;  Fourth  Nat.  Bank  V.  Snow,  3  Daly 
(N.  Y.)  167;  Ferdon  V.  Jones,  2  E,  D.  Smith 
(N.  Y.)  106;  Pearce,  etc.,  Engineering. Co.  r. 
Brouer,  1(,  Misc.  (N.  Y.)  502,  31  N.  Y.  Suppl, 
195,  83  N.  Y.  St.  621;  Mechanics',  et^,.  Bank 
c.  Livingston,  4  Misc.  (N.  Y.)  257.  23  N,  Y. 
SuppL  813,  53  N.  Y.  St.  692;  Williams  v. 
Smith,  2  Hill  (N.  Y.)  301;  Chenango  Bank 
V.  Hyde,,  4  Cow.   (N.  Y.)   667. 

Ohio. —  Rosborough  v.  Messick,  6  Ohio  St. 
448,  07  Am.  Dec,  348. 

Penjisylvania. —  Philler  t'.  Jewett,  106  Pa. 
St,  45ti,  31  At!.  204;  Miller  f.  Pollock,  99 
Pa.  St.  202;  Smith  v.  Hogeland,  78  Pa.  St. 
262;  Housum  r.  Rogers,  40  Pa.  St.  190;  Lord 
c.  Ocean  Bank,  20  Pa.  St.  384.  59  Am.  Dec. 
728;  Spering's  Appeal,  10  Pa.  St.  235;  Munn 
V.  M^Dunold.  10  Watts  (Pa.)  270. 

Rhode  Island.— IxaSari.  v.  Hall,  7  R.  I. 
104,  82  Am.  Dec.  589. 

South  Carolina. —  McCrady  c.  Davie,  36 
S.  C.  136,  16  S.  E,  430;  Dearman  t'.  Trimmer, 
26  S.  C.  506,  2  S.  E.  501. 

Tennessee. — Memphis  Bethel  r.  Continental 
Nat.  Bank,  101  Tenn,  130,  45  S.  W.  1072; 
Martin  v.  Citizens'  Bank,  etc.,  Co.,  04  Tenn, 
170.  28  S.  W.  1097 ;  Chattanooga  First  Nat. 
Bank  v.  Stockell,  92  Tenn.  252.  21  S.  W. 
■'>2:);  Roach  t;,  Woodall,  91  Tenn.  206,  13 
S.  W.  407,  30  Am,  St.  Rep.  383;  Nichol  v. 
Bate,  10  Yerg.    (Tenn.)   429. 

Tfxas. —  Texas  Banking,  etc.,  Co.  v.  Turn- 
ley,  61  Tex,  365;  Kauffman  v.  Robey,  60 
Tex.  308,  4H  Am.  Rep.  204. 
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and  notes  of  different  makers  for  one  loan ; "  aud  a  bill  or  note  iiiaj  be  trans- 
ferred ill  like  manner  as  eecnrity  for  the  performauce  of  an  executory  agreement, 
for  advances  to  be  made  on  it  or  for  liabilities  likely  to  be  incurred,  and  the 
taker  will  be  a  holder  for  value  to  tlie  extent  of  the  advances  made  or  liabilitj 
incurred.'* 

(iij  For  PsEsxiSTma  Debt — (a)  In  General.  In  the  greater  cnmber  of 
jurisdictions  a  party  who  receives  a  promissory  note  merely  as  collateral  secnritj 
for  a  preexisting  debt  is  held  to  take  the  same  in  the  uenal  coarse  of  budness 
and  is  considered  a  holder   for  value."    In   a  considerable   number  of  other 


Vermottl. —  Noyes  u.  Landon,  59  Vt.  B09, 
10  Atl.  342;  Griswold  t>.  Davis,  31  Vt.  390; 
Tarbell  v.  Sturtevant,  26  Vt.  513. 

Wfceotiain. —  Bowman  v.  Van  Kuren,  29 
Wie.  209,  9  Am.  Rep.  E54;  Curtis  c.  Mohr,  18 
Wis.  615;  Lyon  r.  Ewings,  17  Wis.  61;  Croal^ 
t>.  Roub,  16  Wis.  616,  B4  Am.  Dec.  720; 
Bond  f.  Wiltse,  12  Wis.  611;  Cook  v.  Helms, 
5  Wis.  107. 

United  Statct.—  Pearce  c.  Rice,  142  U.  8. 
23,  12  S.  Ct.  130,  35  L.  ed.  025;  Oreenway  e. 
William  D.  Orthweia  Qrab  Co.,  8S  Fed.  B30, 
56  U.  S.  App.  523,  29  C.  C.  A.  330;  Black 
r.  Reno,  69  Fed.  917;  Doane  c.  King,  30 
Fed.  100;  Lanning  v.  Lockett,  10  Fed.  461; 
Ex  p.  Kelty,  1  Lowell  (U.  S.)  304,  14  Fed. 
Caa.  No.  7,681. 

England. —  Collins  v.  Martin,  1  B.  Ji  P. 
048,  2  Esp.  620,  4  Rev.  Rep.  572;  Wtffen  c. 
Roberts,  1  Eap.  201,  5  Rev.  Rep.  737. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Not«s," 
i  909. 

An  agieement  for  the  pledge  contemporane- 
OUB  with  the  loan  is  sufficient,  althougb  the 
paper  is  delivered  afterward,  Fenby  v. 
Pritchard,  2  Sandf.    (N.  Y.)    151. 

Ken  notes  aftenraid  substituted  for  the 
set  that  was  first  pledged  are  also  free  from 
equities.  Decatur  First  Nat.  Bank  v.  John- 
ston, 97  Ala.  665,  11  So.  600. 

If  the  debt  secuted  is  afterward  paid  a 
pledgee  loses  his  character  as  a  holder  for 
value.  Faster  li.  Minard,  26  111.  404;  Drink- 
house  V.  Surette,  1  Allen  (Mass.)  443  note; 
Ruche  V.  Ladd,  1  Allen  (Mass.)   436. 

13.  I«ndon  Joint  Stock  Bank  t'.  Simmons, 
[1892]  A.  C.  201,  66  J.  P.  644,  61  L.  J.  Oh. 
723,  66  L.  T.  Rep.  K.  S.  625,  41  Wkly.  Rep. 
108  [rfiwi-sinij  [180I-]  1  Ch.  270]. 

Taking  in  pledge  to  secure  flnctnating  bal- 
ances makes  the  taker  a  holder  for  value, 
whenever  there  is  a  balance  of  indebtedness 
to  lie  secured.  Bank  of  Metropolis  K.  New 
Kngland  Bank,  I  How.  (U.  S.)  234,  11  L.  ed. 
115;  WoodrolTe  fl.  Hayne,  1  C.  *  F.  600,  12 
E.  C.  L.  341;  Bolland  c.  Bygrave,  R.  A  M. 
271,  21  E.  C.  L.  750;  Atwood  c.  Crowdie,  1 
Stark.  483,  2  E.  C.  L.  186;  Bosanquet  v. 
Dudnian,  1  SUrk.  1,  2  E.  C.  L.  11. 

14.  Inaa.—  Stotta  t.  Byers,  17  Iowa  303. 
Maaaachitaetta. —  Hubbard  v.  Chapin,  2  Al- 
len  (Mass.)   326. 

Michifian. —  Colman  v.  Post,  10  Mich,  422, 
82  Am.  Dec.  49. 

Miatouri. —  Grant  V.  Kidwell,  30  Mo. 
465. 

21 
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T/ew  Foefc.— Gordon  tt.  Boppe,  55  N.  Y. 
685;  Western  Nat.  Bank  c.  Wood,  18  N.  Y. 
Suppl.  718,  42  N.  Y.  SL  675;  Continental 
Nat.  Bank  c.  Crosbv,  1  N.  Y.  Suppl.  256.  1$ 
K.  Y.  St.  226;  Williams  v.  Smith,  2  Hill 
(N.  Y.)   301. 

Horih  Carolina.—  Kerr  c.  Cowen,  17  N.  C. 
356. 

PenntylwHtia. —  Smith  c.  Hogeland,  73  Pi. 
St.  252. 

fn^Iantf .^  Wateon  v.  Rusaell,  3  B.  £  S. 
34,  113  E.  C.  L.  34. 

Where  the  paper  is  given  to  aecnie  adviKci 
it  may  be  redeemed  by  payment  or  tender  of 
the  amount  that  has  been  advanced.  Key  t. 
Flint,  1  Moore  C.  P.  461,  8  Taunt  21,  1 
E.  C.  L.  22. 

16.  CalifoTTtia. —  Sackett  v.  Johnson,  U 
Cal.  107;  Naglee  v.  Lyman,  14  Cal.  450;  Rob- 
inson V.  Smith,  14  Cal.  04;  Payne  «.  Beoa- 
ley,  8  Cal.  260,  68  Am.  Dee.  318. 

C'oIorodo.^Merchants'  Bank  r.  McClelland. 

0  Colo.  608,  13  Pac.  723;  Murphy  c.  Gumscr. 
12  Colo.  App.  472,  66  Pac.  961.  See  ilw 
Haraazthy  f.  Shandel,  1  Colo.  App.  137,  27 
Pac.  876. 

Connecticut. —  RockviUe  Nat.  Bank  c.  Citi- 
zens' Gas  Light  Co.,  72  Conn.  576,  45  Atl 
361 ;  Osgood  V.  Thompson  Bank,  30  Conn.  27: 
Bridgeport  City  Bank  e.  Welch,  29  Conn. 
475 1  Brush  v.  Scribner,  11  Conn.  388,  29  Am- 
Dec.  303. 

District  of  Columbia. —  Se«  Leach  c.  Levis. 

1  MacArthur  (D.  C.)   112. 

Oeorffio.— Kaiser  v.  U.  S.  Nat.  Bank,  9» 
Ga.  268,  25  S.  E.  620;  Laater  v.  Stewart,  89 
Ga.  181,  15  S.  E.  42;  Smith  c.  Jenningt. 
74  Ga.  561;  Partridge  c.  Williams,  72  tii 
807;  Bealie  T.  Southern  Bank,  67  Ga.  2T4: 
Meadow  «.  Bird,  22  Ga.  240;  Gibson  c.  Con- 
ner, S  Ga.  47. 

/[Jinoi*.— Joliet  First  Nat.  Bank  c.  Adsn, 
133  111.  483,  28  N.  E.  956;  Mix  r.  Blooming- 
ton  Nat.  Bank,  91  111.  20,  33  Am.  Rep.  44; 
Worcester  Nat.  Bank  c.  Cheeney,  87  111.  6Ce; 
Doolittle  r.  Cook,  75  111.  364;  Bowman  r. 
MilliBon,  58  111.  36;  Saylor  e.  Daniels,  37  111. 
331,  87  Am.  Dec.  250;  Lull  v.  Stone,  37  1"- 
224;  Manning  V.  McClure,  36  III.  490;  Conk- 
ling  V.  Vail,  31  111.  166 ;  Mayo  c.  Moore,  IS 
III.  428;  Bemis  c.  Homer,  62  111.  App.  36; 
Vanliew  V.  Galesburg  Second  Nat.  Bank,  £1 
111.  App.  126;  Olney  First  Nat  Bank  t. 
Beaird,  3  111.  App.  239. 

Indiana. —  Spencer  c.  Sloan,  108  Ind.  183, 
0  N.  E.  160,  58  Am.  Rep,  35;  Proctor  t. 
Baldwin,  82  Ind.  370;  Btraughan  v.  FairchiU, 
SO  iDd.  608;  Rowe  t>.  Hatnea,  16  Ind.  t4fi,  H 
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jui-iBdictions,  however,  the  conrte  have  taken  the  opposite  view  and  have  held 
Buch  a  taking  to  be  neither  in  due  coarse  nor  for  valne." 


Am.  Dee.  101.  Compare  Peigh  v.  Huffnaii,  6 
Ind.  App.  65S,  34  N.  E.  32. 

Kansas.— Bwt  v.  Crall,  23  Kan.  482,  33 
Am.  Rep.  IBS. 

Louitiana.^  herj  v.  Ford,  41  L*.  Ann.  873, 
A  So.  871;  Giovftnovich  v.  Citizaoa'  Bi,nk,  26 
Im,.  Ann.  15;  Smith  v.  leaaea,  83  La.  Ann. 
454 ;  LouiBiana  State  Bank  v.  Oaiennie,  21 
La.  Ann.  555 ;  Dolhonde's  Succession,  21  La. 
Ann.  3;  Citizens'  Banlc  c.  Pavne.  IS  La.  Ann. 
222,  89  Am.  Dec.  660;  Nott  e.  Watson,  11 
La.  Ann.  604;  MalUrd  V.  Aillet,  6  La.  Ann. 
02. 

Maryland. —  Buchanan  p.  Mechanica'  Loan, 
etc.,  Inat.,  84  Md.  430,  35  Atl.  1099 !  Malt- 
land  D.  Citizens'  Nat.  Bank,  40  Md.  640,  17 
Am.  Rep.  620;  Gwynn  v.  Lee,  9  QiU  (Md.) 
137. 

Masaachuaeltt. —  National  Revere  Bank  v. 
Morse,  163  Mass.  383,  40  N.  E.'ISO;  Lee  v. 
Whitney,  149  Mass.  447,  Zl  N.  E.  948;  Lind- 
saj-  V.  CTiase,  104  Mass.  253;  Fisher  p.  Fisher, 
98  Mass.  303;  Le  Breton  u.  Peirce,  2  Allen 
(Mass.)  8,  1  Am.  L.  Reg.  N.  S.  35;  Gardner 
p.  Gager,  1  Allen  (Mass.)  502;  Culver  P. 
Benedict,  13  Gray  (Mass.)  7;  Williams  v. 
Cheney,  3  Gray  (Mass.)  215;  Stoddard  v. 
Kimball,  4  Cush.  (Mass.)  604;  Blanchard 
c.  Stevens,  3  Cush.  (Mass.)  162,  fiO  Am.  Dec. 
723;  Chicopee  Bank  i>.  Chapin,  8  Mete.  (Mass.) 
40.  Compare  Merriam  v.  Granite  Bank,  8 
Gray  IMass.)  264,  where  it  was  held  that  tbe 
paper  must  be  taken  as  security  for  a  specific 
debt. 

Minnesota. —  Haugan  v.  Sunwall,  60  Minn. 
367,  62  N.  W.  398;  Rosemond  v.  Graham,  64 
Minn.  323,  56  N.  W.  38,  40  Am.  St.  Rep.  336; 
St.  Paul  Nat.  Bank  e.  Cannon,  46  Minn.  95, 
48  N.  W.  620,  24  Am.  St.  Rep.  189. 

Nevada.—  Fair  ii.  Howard,  6  Nev.  304. 

Jiew  Jersey. —  Armour  f.  Michael,  38 
N.  J.  L,  92;  Hamilton  u.  Vought,  34  N.  J.  L. 
187;  Allaire  c.  Hartshorne,  21  N.  J.  L.  665, 
47  Am.  Dec.  176. 

Korlh  Carolina. —  Brooks  *.  Sullivan,  129 
N.  C.  190,  39  S.  E.  822.  Contra,  prior  to 
N.  C.  Acts  (1890),  c.  733,  H  25-27.  Brooks 
p.  Sullivan.  120  N.  C.  IBO,  39  S.  E.  822; 
Potta  o.  Blackwell,  66  N.  C.  449;  Holderby 
p.  Blum,  22  N.  C.  51;  Harris  c.  Homer,  21 
N,  C.  455,  30  Am.  Dee.  182. 

Khode  /stand.— Cobb  v.  Dciyle,  7  R.  L  560; 
Bank  of  Republic  p.  Carrington,  6  R.  I.  616, 
73  Am.  Dee.  83. 

Bouth  Carolina. — Charleston  Bank  p.  Cham- 
bera,  11  Rich.   (S.  C.)   067. 

Tennessee. —  Gosling  i!.  Griffin,  85  Tenn. 
737,  3  S.  W.  642  [operruitny  Vattarlien  tj. 
Howell,  6  Sneed  (Tenn.)  441];  King  P.  Doo- 
little,  1  Head  (Tenn.)  77;  Van  Wyck  p. 
Xorvell,  2  Humphr.  (Tenn.)  192;  Trigg  v. 
Saxton,  (Tenn.  Ch.  1896)  37  S.  W.  667  [dit- 
tinguiahing  Richardson  P.  Rice,  9  Bazt. 
(Tenn.)  200,  40  Am.  Rep.  92).  But  aee  Wood- 
sen  c.  Owens,  (Miss.  1802)  12  So.  207,  con- 
■truing  Tennessee  law. 


TeiWM.— Wright  p.  Hardie,  88  Tex.  653,  32 
S.  W.  885;  Herman  p.  Gunter,  83  Tex.  66,  18 
S,  W,  428,  29  Am.  St.  Rep.  632i  Brown  p. 
Thompson,  79  Tex.  58,  15  S.  W.  168;  Texas 
Banking,  etc.,  Co.  p.  Tumlev,  61  Tex.  365; 
KaufTman  P.  Robey,  60  Tex.  308,  48  Am.  Rep. 
264;  Grenesux  v.  Wheeler,  6  Tex.  515;  Bruce 
V.  Weatherford  First  Nat.  Bank,  (Tex.  Civ. 
App.  1001)  60  S.  W.  1006;  Alejcander  P. 
Lebanon  Bank,  19  Tei.  Civ.  App.  020,  47 
S.  W.  840;  Marx  P.  Dreyfus,  (Tex.  Civ.  App. 
1804)   26  S.  W.  232,  853. 

Vermont.—  People's  Nat.  Bank  p.  Clayton, 
66  Vt.  541,  29  Atl.  1020;  Pinney  p.  Kimpton, 
46  Vt.  80;  Arnold  P.  Sprague,  34  Vt.  402; 
Griswold  P.  Davis,  31  Vt.  390;  Atkinson  e. 
Brooks,  26  Vt.  569,  62  Am.  Dec.  502;  Sawyer 
p.  Cutting,  23  Vt.  486. 

Virginia. — Prentica  p.  Zaue,  2  Gratt.  (Va.) 
262. 

Washington.—  Peters  p.  Gay,  9  Wash.  383, 
37  Pac.  325. 

West  Virginia. —  Hotchkiss  P.  Fit^erald 
Patent  Prepared  Plaster  Co.,  41  W.  Va.  357, 
23  S.  E.  576. 

United  States. —  American  File  Co.  p.  Gar- 
rett, 110  U.  a.  288,  4  S.  a.  BO,  28  L.  ed.  149; 
Brooklyn  City,  etc.,  R.  Co.  v.  National  Bank 
of  Republic,  102  CJ.  S.  14,  26  L.  ed.  61  [refus- 
ing in  a  New  York  ease  to  follow  the  New 
York  state  courts  and  affirming  14  Blatchf. 
(U.  S.)  242,  17  Fed.  Caa.  No.  10,030];  Me- 
Carty  v.  Roota,  21  How.  (U.  S.)  432,  16  L.  ed. 
162;  Goodman  c.  Simonds,  20  How.  (U.  S.) 
343,  15  L.  ed.  934;  Swift  v.  Tyson,  16  Pet. 
(U.  S.)  1,  10  L,  ed.  865;  Townsley  p.  Sum- 
rail,  2  Pet.  (U.  S.)  170,  7  L.  ed.  386;  Circle- 
ville  First  Nat.  Bank  c.  Monroe  Bank,  33 
Fed.  408;  Metropolis  Bank  e.  Jersey  City 
First  Nat.  Bank,  19  Fed.  301 ;  Wood  v.  Seit- 
linger,  2  Fed.  843 ;  Pugh  p.  Durfee,  1  Blatchf. 
(U.  S.)  412,  20  Fed.  Caa.  No.  11,460;  In  re 
Huddell,  12  Fed.  Caa.  No.  6,826,  8  Wkly. 
NoUs  Cas.   (Pa.)  407. 

iJn^ Idfld.— Ford  P.  Beech,  11  Q.  B.  852,  5 

D.  &  L.  610,  12  Jur.  310,  17  L.  J.  Q.  B.  114, 
63  £.  C.  L.  852;  Currie  c.  Mua,  L.  R.  10 
Exch.  153;  Misa  p.  Currie,  1  App.  Cas.  554, 
45  L.  J.  Excb.  414,  35  L.  T.  Rep.  N.  S.  414,  24 
Wkly.  Eep.  1049;  Heywood  p.  Watson,  4 
Bing.  406,  6  L.  J.  C.  P.  O.  8.  72,  1  M.  A  P. 
268,  13  E.  C.  L.  605;  Belshaw  P.  bush,  11 
C.  B.  191,  17  Jur.  67,  22  L.  J.  C.  P.  24,  73 

E.  C.  L.  101;  Percival  c.  Frampton,  2  C.  M. 
ft  R,  180,  3  Dowl.  P.  C,  748,  4  L.  J.  Eich.  139, 
6  lyrw.  670;  Baker  p.  Walker,  3  D.  4  L.  46, 
14  L.  J.  Exch.  371,  14  M.  *  W.  465;  Poirier 
p.  MorriSB,  2  £.  &  B.  89,  17  Jur.  1116.  22 
L.  J.  Q.  B.  313,  1  Wkly.  Rep.  349,  75  E.  C.  L. 
89;  Kearslake  c.  Morgan,  5  T.  R.  513. 

Canada. —  Canadian  Bank  of  Commerce  P. 
Gurley,  30  V.  C.  C.  P.  583. 

See  7  Cent.  Dig.  tit.  "  BilU  and  Notes," 
i  913. 

16.  Alabama. —  Thompson  «.  Maddux,  117 
Ala.  468,  23  So.  157 ;  Vann  e.  Marbury,  100 
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(b)  Wk«re  Accompanied    hy  Other    Consideration  or  Sen^    to  D^tor. 
Wliere,  however,  the  transfer  is  accompniiied  by  some  other  transaction,  promise, 


Ala.  433,  14  So.  273,  46  Am.  St.  Rep.  70,  23 
L.  R.  A-  326;  Haden  e.  Lehman,  83  Ala.  243, 
3  So.  628;  Marks  v.  Montgomerj  Fint  Nat. 
Bank,  79  Ata.  650,  63  Am.  Rep.  620i  Boykin 
V.  Mobile  Bank,  72  Ala.  262,  47  Am.  Rep. 
403;  Miller  v.  Boykin,  70  Ala.  469;  Connerly 
V.  Planters',  ete.,  Ina.  Co,,  88  Ala.  432;  I>ieb 
v.  PeUrs,  63  Ala.  243,  35  Am.  Rep.  17 ;  Mo- 
bile Bank  v.  Poelnitz,  61  Ala.  147 ;  Wagner  p. 
Simmons,  61  Ala.  143;  Fenouille  v.  Hamilton, 
36  Ala.  310 ;  McKenzie  v.  Montgomery 
Branch  Bank,  28  Ala.  608,  65  Am.  Dec.  341S; 
Boyd  V.  Melvor,  11  Ala.  882;  Andrews  v.  Mc- 
Coy, a  Ala.  S20,  42  Am.  Dec.  660;  Thompflon 
V.  Armstrong,  7  Ala.  266;  Mobile  Bank  e. 
Hall,  6  Ala.  639,  41  Am.  Dec.  72;  MarBton  v. 
FoTvard,  9  Ala.  347;  CuUum  v.  Mobile 
Branch  Bank,  i  Ala.  21,  37  Am.  Dec.  726. 
Bee  also  Wallace  v.  Mobile  Branch  Bank,  I 
Ala.  566. 

Arkatuaa. —  Bertrand  v.  Barkman,  13  Ark. 
150. 


Nat.  Bank  v.  Barber,  66  Iowa  659,  9  N.  W. 
690;  Van  Patton  v.  BeaU,  46  Iowa  62;  Rud- 
dick  V.  Lloyd,  15  Iowa  441,  83  Am.  Dec.  423; 
Ryan  v.  Chew,  13  Iowa  580;  Iowa  College  v. 
Hill,  12  Iowa  402. 

ifenluctj).— Greenbaum  p.  Megibben,  10 
Bush  (Ky.)  419;  May  v.  Quimby,  3  Bush 
(Ky.)  96;  Alexajider  i:.  Springfield  Bank,  2 
Mete.  (Ky.)  534;  Lee  r.  Smead,  1  Mete. 
(Ky.)  623,  71  Am.  Dec.  494. 

Maine. — Smith  i;.  Bibber,  82  Me.  34,  19  Atl. 
89,  IT  Am.  St.  Rep.  404;  Nutter  c.  Stover,  48 
Me.  163;  Bramhall  l;.  Beckett,  31  Me.  205 
[diatinguithing  Smith  v.  Hiscock,  14  Me.  449 
(followed  in  Gowen  p.  Wentworth,  17  Me. 
66)]. 

Michigan,-^  Maynard  v.  Davis,  127  Mich. 
671,  8  Detroit  Lt^.  N.  400,  80  N.  W.  1051; 
Dowagiac  City  Bank  v.  Dill,  84  Mich.  S4».  47 
N.  W.  1109;  Henriqncs  v.  Ypsilanti  Sav. 
Bank,  84  Mich.  188,  47  N.  W.  558. 

MisaiBBippi, —  Meridian  First  Nat.  Bank  v. 
StrauBB,  66  Miss.  479,  6  So.  232,  14  Am.  St. 
Rep.  579;  Hinds  v.  Pugh,  43  Miss.  268;  Per- 
kins c.  Swank,  43  Miss.  349;  McLeod  v.  First 
Nat.  Bank,  42  Miss.  99;  Pope  r.  Pope,  40 
Miss.  616;  Brooks  V.  Whitaon,  7  Sm.  4  M. 
(Miss.)  G13;  Harney  v.  Pack,  4  Sm.  &  M. 
(Miss.)  229;  Holmes  ll.  Carman,  Freem.  Ch. 
(Miss.)  408. 

UiMouri. —  Loewen  P.  Forsee,  137  Mo.  29, 
38  S.  W.  712,  B»  Am.  St.  Rep.  489  [overruling 
Grant  v.  Kidwell,  30  Mo.  455  ifoUoived  in 
Boatman's  Sav.  Inst.  v.  Holland,  38  Mo. 
49)};  Crawford  v.  Spencer,  92  Mo.  498,  4 
8,  W.  713,  1  Am.  St.  R«p.  745;  Deere  p. 
Marsden,  88  Mo.  512 ;  Skilling  v.  BoUman,  73 
Mo.  685,  39  Am.  Rep.  637;  DaTis  v.  Carson, 
69  Mo.  609;  Logan  v.  Smith,  62  Mo.  466; 
Goodman  v.  Slmonds,  19  Mo.  108;  Napa  Val- 
ley Wine  Co.  e.  Rinehart,  42  Mo.  App.  171; 
[IX,  A,  2,  b,  (n).  (B)] 


Wells  e.  Jones,  41  Mo.  App.  I ;  Conrad  r. 
Fisher,  37  Mo.  App.  352,  8  L.  R.  A-  147; 
Feder  «.  Abrahame,  28  Mo.  App.  454;  Hodges 
r.  Black,  8  Mo.  App.  389;  Brainard  c.  Reavis, 
2  Mo.  App.  490;  Terry  p.  Hickman,  1  Uo. 
App.  119. 

Newi  Hampthire. —  Rice  p.  Raitt,  17  N.  H. 
116;  Fletcher  p.  Chase,  16  N.  K  3S;  Williams 
p.  Little,  11  N.  H.  66;  Jenness  v.  Bean,  10 
N.  H.  266,  34  Am.  Dec.  152. 

Near  Yorfc.— Many  of  the  caaes  fail  to  make 
any  distinction  between  cases  where  the  note 
is  taJcen  in  payment  of  preSxisting  indebted- 
ness and  as  merely  collateral  security  for  the 
same;  and  while  it  is  impossible  to  reconcile 
the  different  cases  to  any  well  stated  and 
definite  rule,  their  general  concensus  ia  that 
mere  collateral  for  a  preexisting  debt  is  not  a 
sufficient  consideration.  Potts  P.  Mayer.  74 
N.  Y.  694;  Comstock  p.  Hier.  73  N.  Y.  269.  29 
Am.  Rep.  142;  Atlantic  Nat.  Bank  c.  Frank- 
lin, 56  N.  Y.  235  [revitrting  64  Barb.  (N.  Y.) 
449];  Turner  v.  Treadway,  US  N.  Y.  a.i0; 
Jones  p.  Schreyer,  49  N.  Y.  874;  I&wrence  r. 
Clark,  36  N.  Y.  128;  Bcott  r.  Ocean  Bank.  23 
N.  Y,  289;  Larbig  v.  Peck,  69  N.  Y.  App.  Div. 
170,  74  N.  Y.  Suppl.  802;  State  Nat.  Bank 
r.  CoykendflU,  68  Hun  (N.  Y.)  205.  12  N.  Y. 
Suppl.  334.  34  N.  Y.  St.  432 ;  Ayres  r.  Dov- 
ing,  42  Hun  (N.  Y.)  630;  Linti  r.  Howard, 
18  Hun  (N.  Y.)  424;  Buhrraan  p.  Bavlia.  11 
Hun  (N.  Y.)  608;  American  E*ch.  Bank  r. 
Corliss,  46  Barb.  (N.  Y.)  19;  West  r.  Ameri- 
can Eich.  Bank,  44  Barb.  (N.  Y.)  175; 
Traders'  Bank  p.  Bradner,  43  Barb.  (N".  Y.) 
379;  Chesbrough  v.  Wright,  41  Barb.  (N.  Y.) 
28;  Ocean  Bank  r.  Dill,  39  Barb.(N.  Y.)577; 
Cardwell  p.  Hicks,  37  Barb.  (N.  Y.)  4S8; 
Prentiss  v.  Graves,  33  Barb.  ( N.  Y. )  621 ;  Far- 
rington  p.  Frankfort  Bank.  24  Barb.  (N.  Y.) 
564;  Mickles  r.  Colvin,  4  Barb.  (N.  Y.)  304; 
Duncan  p.  Gosche,  8  Boaw  (N.  Y.)  243,  21 
How.  Pr.  (N.  Y.)  344;  New  York  Exch.  Co. 
p.  De  Wolf.  3  BOBW.  (N.  Y.)  8«;  White  r. 
Springfield  Bank,  3  Sandf.  (N.  Y.)  222; 
Fenby  v.  Pritchard,  2  Sandf.  (N.  Y.)  151: 
Furniss  p.  Gilchrist,  I  Sandf.  (N.  Y.)  53: 
Carlson  p.  Winterson,  3  Misc.  (N.  V.)  83.  22 
N.  Y.  Suppl.  563,  El  N.  Y.  St.  775 ;  Small  r. 
Smith,  1  Den.  (N.  Y.)  583;  Scott  c.  Belts. 
Lalor  (N.  Y.)  363;  Dean  P.  Howeil,  Lfllor 
(N.  Y.)  39;  Stalker  p.  McDonald,  6  HUl 
(N.  y,)  93,  40  Am.  Dec.  389;  Manhattan  Co. 
fi.  Reynolds,  2  Hill  (N.  Y.)  140;  Ontario 
Bank  v.  Worthington,  12  Wend.  (N.  Y.)  693; 
Hart  P.  Palmer,  12  Wend.  (N.  Y.)  523:  Ron 
c.  Brotherson,  10  Wend.  (N.  Y.)  85;  WardeU 
p.  Howell,  9  Wend.  (N.  Y.)  170.  See  also 
Webster  v.  Howe  Mach.  Co.,  64  Conn.  394,  S 
Atl.  482,  applying  New  York  law. 

Korlh  Dakota.— Forter  v.  Andrus,  lON.D. 
568,  83  N.  W.  567. 

Oftio.~Secor  P.  Witter,  39  Ohio  St.  218; 
Pitta  p.  Foglesong,  37  Ohio  St.  676,  41  Am. 
Rep.  540;  Copeland  p.  Manton,  22  Ohio  St 
398 ;  <3ebhart  p.  SorreK  9  Ohio  St.  481 ;  Rei- 
nor   P.   Hat«b,   7   Ohio  St.   248   laffirmi»f  t 
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or  circnmetance  Ijeneficisl  to  the  debtor,  it  n-ill  then  cotid^tttte  a  anflicient  consid- 
eration," althoagli  the  authorities  are  not  in  accord  as  to  just  what  the  additional 
benefit  must  be.  As  a  rule  an  express  agreement  to  extend  the  time  of  the  origi- 
nal debt,'^  provided  the  estengion  be  for  a  definite  time,"  or  the  release  of  other 
collateral  at  that  time^  is  snfficient.     A  foriiori  the  release  of  other  collateral 

VniteA  Btatte. —  Goodman  t).  Simonda,  20 
How.  (U.  S.)  343,  16  L.  ^.  »34;  Metropolis 
Bank  v.  New  England  Bank,  1  How.  (U.  S.) 
234,   II   L.  ed.   116. 

18.  Alaiama. — -LouiBTille  Banking  Co.  P. 
Howard,  123  Ala.  380,  28  So.  207,  82  Am.  St. 
Rep.  120;  Decatur  Firsi  Nat.  Bank  v.  John- 
ston, 97  Ala.  S5S,  11  So.  690. 

Arkanaas. —  Bank  of  CommKre  P.  Wright, 
63  Ark.  604,  40  8.  W.  81. 

Illinois. —  Joliet  Fiwt  Nat.  Bank  p.  Adam, 
138  III.  483,  2B  N.  E.  SS6;  Worcester  Nat. 
Bank  v.  Cheeney,  87  HI.  602. 

lovM. —  Bone  v.  Tharp,  63  Iowa  223,  18 
N.  W.  006;  Wormer  v.  Waterloo  Agricul- 
tural Works,  50  Iowa  262;  Washington  Bank 
V.  Knim,  15  Iowa  63. 

MUgouri, —  Crawford  v.  Spencer,  92  Mo. 
408,  4  S.  W.  713,  1  Am.  St.  Rep.  745;  Deere 
v.  Marsden,  88  Mo.  612. 

Keie  York. —  Boyd  v.  Cummings,  17  N.  Y. 
101;  Lombard  v.  Central  Nat.  Bank,  62  Hun 
(N.  Y.)  610,  4  N.  Y.  Suppl.  740,  22  N.  Y.  St. 
268;  Callahan  c.  Bancroft,  28  Hun  {N.  Y.) 
684;  Grocers'  Bank  c.  Penlield,  7  Hun  (N.  Y.) 
279;  Traders'  Bank  v.  Bradner.  43  Barb. 
(N.  Y.)  379;  Bums  r.  Rowland,  40  Barb. 
(N.  Y.)  368;  U.  S.  National  Bank  i'.  Ewing. 
14  N.  Y.  Suppl.  602,  38  N.  Y.  St.  777  ;  Green 
tt.  Swink,  26  N.  Y.  Wkly.  Dig.  5T4. 

Ohio. —  Warren  Fimt  Nat.  Bank  e.  Fowler, 
38  Ohio  St  624,  38  Am.  Rep.  810;  Eoibor- 
ough  V.  MesBick,  8  Ohio  St.  44S,  67  Am.  Dec. 
346;  DetiniBon  v.  Jcssup,  1  Dian.  (Ohio)  580, 
12  Ohio  Dec.    (Reprint)    808. 

Pennsylvania. —  Depeau  v.  Waddington,  6 
Whart.   (Pa.)   220,  36  Am.  Dec.  216. 

Tennessee. —  Atlantic  Guano  Co.  e.  Hunt, 
100  Tenn.  89,  42  8.  W.  482. 


Handy  (Ohio)  42,  12  Ohio  Dec.  (Reprint) 
320]  i  Roxborougli  v.  Messick,  6  Ohio  6t.  44S, 
67  Am.  Dec.  346  [reverting  1  Handy  (Ohio) 
348,  12  Ohio  Dec.  (Reprint)  177];  Riley  v. 
Johnson,  6  Ohio  626;  Sutton  v.  Kautsmau,  6 
Ohio  Dec.   (Reprint)   910,  8  Am.  L.  Rec.  658. 

Penntylvania. —  Altoona  Second  Nat.  Bank 
t>.  Dunn,  151  Pa.  St.  228,  26  Atl.  80,  31  Am. 
St.  Rep.  742;  Liggett  Spring,  etc.,  Co. 'a  Ap- 
peal, 111  Pa.  St.  291,  2  Atl,  »84;  Carpenter 
v.  National  Bank  of  Republic,  106  Pa.  St. 
170;  Maynard  v.  Philadelphia  Sixth  Nat. 
Bank,  98  Pa.  St.  250;  Pei.j.  Bank  e.  Frank- 
ish,  91  Pa.  SL  339;  Bardsley  c.  Delp,  68  Pa. 
St.  420  [overruling  6  Wkly,  Notes  Cos.  (Pa.) 
539];  Cummings  v.  Boyd,  83  Pa.  St.  372; 
Eoyer  6.  Keystone  Nat.  Bank.  83  Pa.  St.  248; 
Clarion  First  Nat.  Bank  o.  Grem,  79  Pa.  St. 
R34;  Smith  v.  Hogeland,  78  Pa.  St.  262; 
Bronson  r.  Silverman,  77  Pa.  St.  04 ;  Len- 
heim  t.  Wilmarding,  66  Pa.  St.  73;  Kirkpat- 
rick  V.  Mutrhead,  16  Pa.  St.  117;  Depeau  r. 
Waddington,  8  Whart.'  (Pa.)  220,  38  Am. 
Dec.  216;  Petrie  P.  Clark,  11  Serg.  *  R.  (Pa.) 
377,  14  Am.  Dec.  836;  Jackson  v.  Polaok,  2 
Miles  (Pa.)  382;  Oakford  v.  Johnson,  2  Miles 
(Pa.)  203;  Gleason  v.  Crider,  14  Pa.  Co.  Ct. 
670;  United  States  Trust  Co.  v.  Hart,  3  Pa. 
Co.  Ct.  270;  Boycr  v.  Dickson,  7  Phila.  (Pa.) 
190;  Conrad  B.  Lane,  1  Phila.  (Pa.)  73,  7 
Leg.  Int.  (Pa.)  110.  See  also  Union  Trust 
Co.  V.  McClellan,  40  W.  Va.  406,  21  S.  B. 
102S,  applying  FennHylvania  law. 

Tirginia. —  Prentice  v.  Zane,  2  Oratt.  (Va.) 
262. 

Witoansin. —  Bumham  v.  Merchants'  Exch. 
Bonk,  92  Wis.  277,  66  N.  W.  610;  Black  ». 
Tarbeli.  89  Wis.  390,  61  N.  W,  1106;  Knott 
v.  Tidyman,  86  Wis.  164,  66  N.  W.  632;  Body 
r.  Jewsen,  33  Wis.  4()2 ;  Bowman  c.  Van 
Kuren,  20  Wis.  209.  10  Am.  Rep.  654;  Jen- 
kioB  D.  Schaub,  14  Wis.  I. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
S  913. 

17.  California. —  Nagee  C.  Lyman,  14  Cal. 
450;  Payne  p.  Bensley,  8  Cal.  280,  68  Am. 
Dee.  318. 

C<mn«c(icw(.— Rockville  Nat.  Bank  v.  Citi- 
lena'  Gas  Light  Co.,  72  Conn.  676,  46  Atl. 
361. 

Lottiaiana. — McPherson  p.  Doudreau,  48  La, 
Ann.  431,  18  So.  660. 

Jfufouri.-^  Fit^erald  P.  Barker,  M  Mo. 
601.  10  S.  W.  46,  9  Am.  St.  Rep.  376. 

North  Dakota.  —■  Dunham  P.  Peterson,  5 
N.  D.  414.  87  N.  W.  293,  B7  Am.  St.  Rep. 
556.  38  L.  R.  A.  232. 

Pennsylvania. —  Westioghouse  v.  Gennan 
Nat.  Bank,  196  Fa.  St.  249,  48  Atl.  380; 
Miller  P.  Pollock,  99  Pa.  St.  202;  Housuni 
V.  Rogers,  40  Pa.  St.  190;  Muirhead  r.  Kirk- 
patnck.  21  Pa.  St.  237. 

Rhode  /sEofld.-^  Randall  P.  Rhode  Island 
Lumber  Co.,  20  R.  I.  625,  40  Atl.  768. 


WiaroMin. —  Black  v.  Tarbell,  89  Wis.  360, 
61  N.  W.  1106;  Johnston  Harvester  Co.  p.  Mc- 
Lean, 67  Wis.  268,  16  N.  W.  177,  46  Am.  Rep. 
39. 

United  Slates. —  Oates  p.  Mont^mery  First 
Nat.  Bank,  100  U.  S.  239,  25  L.  ed.  580. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  914. 

Mere  foibeaiance  without  an  asreement  or 
obligation  therefor  is  sufficient.  Smith  p. 
Bibber,  82  Me.  34,  19  Atl.  80,  17  Ant.  St.  Rep. 
464. 

19.  Vann  v.  Marbury,  100  Ala.  438,  14  Sa 
273,  48  Am.  St.  Rep.  70,  23  L.  R.  A.  326; 
Atlantic  Nat.  Bank  v.  Franklin,  56  N.  Y.  235. 

20.  Arkansas.  —  Bank  of  Commerce  v. 
Wright,  63  Ark.  604,  40  S.  W.  81. 

loiea.  —  Des  Moines  Nat.  Bank  P.  Chia- 
holm,  71  Iowa  676,  33  N.  W.  234. 

Mastathutetta. —  1*  Breton  P.  Peirce,  2 
Allen    (Mass.)    8. 

Minnesota. —  Rochester  First  Nat.  BuilE  P. 
Bentley,  27  Minn.  87,  6  N.  W.  422. 
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accompanied  by  forbearance  Is  sufficient  to  oonstitate  a  hona  fide  bolder  of  oce 
who  receives  ptipcr  us  coHatera!  for  a  preexisting  debt." 

(c)  Where  Instmrnent  la  Given  For  Accommodation.  Eren  in  tbose  states 
where  one  taking  commercial  paper  as  collateral  eecurity  for  an  antecedent  debt 
is  not  protected  as  a  bona  fide  liolder,  an  exception  to  some  extent  is  taken  in  the 
case  ot  accommodation  paper  issned  without  reEtriction  as  to  the  mode  of  ndng 
it,  and  the  maker  or  indorser  of  such  paper  cannot,  as  a^inst  one  to  wbom  it 
bns  been  transferred  as  collateral  security,  enccesefnlly  resist  its  enforcement  on 
tho  ground  of  want  of  consideration.*'  In  these  Btates,  howe-:'er,  the  maker  or 
drawer  may  interpose,  as  against  such  paper,  every  defense  except  want  of 
consideration." 

e.  Transfer  as  Payment  of  Preexisting  Debt  By  the  great  weight  of  author- 
ity the  acceptance  of  a  note  as  payment  of  a  preexisting  debt  is  taking  in  dne  course 
of  busiuess  and  is  supported  by  a  sufficient  consideration  to  constitute  the  pur- 
chaser a  bolder  for   value.**    So   it   has   been   held  that   one   who   accepts  a 


Misaitsippi. —  Emanuel  v.  Wliit«,  34  Misa. 
50,   69  Am.  Dec.   385. 

Neu>  Jeraeg. —  Allaire  «.  Bftrtahome,  21 
N.  J.  L.  665,  47  Am.  Dec.  175. 

Neio  York. —  Jneth  v.  National  Bank,  66 
N.  Y.  478  la/jirming  45  How.  Pr.  (N.  Y.) 
4921 ;  Chrrster  r.  Henois,  43  N.  Y.  209;  Park 
Bank  P.  Watson,  42  N.  Y.  490,  1  Am.  Rep. 
673;  Pratt  v.  Coman,  37  N.  Y.  440;  Meads 
c.  Merchants'  Bank,  25  N.  ¥.  143,  S2  Am. 
Dec.  331;  Youngs  c.  Lee,  12  N.  Y.  651  [af- 
firming 18  Barb.  (N.  Y.)  187];  Hand  p. 
Dinniny,  8S  Hun  (N.  Y.)  380,  32  N.  Y.  Suppl. 
980,  60  N.  Y.  St.  464;  Lints  c.  Howard,  13 
Hun  (N.  Y.)  424;  Stettlieimer  v.  Meyer,  33 
Barb.  (N.  Y.)  215;  Avrault  c.  McQueen,  32 
Barb.  (N.  Y.)  305;  Bobbins  a.  Richardson,  8 
Boaw.  (N.  Y.)  248;  White  a.  Springfleld 
Bank,  3  Sandf.  (N.  Y.)  222;  Mohawk  Bank 
e.  Corey,  1  Hill  (N.  Y.)  513;  Willson  P. 
lAW.  28  N.  Y.  Wkly.  Dig.  609. 

OAio.— Kingaland  fJ.  Fryor,  33  Ohio  St  19; 
Jasper  v.  Mallon,  9  Ohio  Dec.  (Reprint)  184, 
11  Cine.  L.  Bui.   160. 

TenneMee.—  Nichol  e.  Bate,  10  Yerg. 
(Tenn.)  420;  Newman  p.  Aultman,  (Tenn. 
Ch.   1809)   61  B.  W.   198. 

Vermont.—  Keyea  «.  Wood,  21  Vt.  331. 

Wiaconain. —  Heath  v.  Silverthom  Lead 
Min„  etc.,  Co.,  38  Wis.  146;  Knox  v.  Qifford, 
38  Wis.  651,  20  Am.  Rep.  28;  Stevens  n. 
Campbell,  13  Wis.  376. 

21.  Bank  of  Commerce  e.  Wright,  63  Ark. 
004,  40  S.  W.  81;  Western  Nal.  Bank  P. 
Flannagan,  14  Misc.  (N.  Y.)  317.  35  N.  Y. 
Bnpp).  848,  70  N.  Y.  St.  324 ;  Mohawk  Bank 
V.  Corey,  1  Hill  (N.  Y.)  613;  Kingaland  v. 
Pryor,  33  Ohio  St.   19. 

22.  Continental  Nat  Bank  t>.  Townsend,  87 
N.  Y.  8;  Freund  v.  Importers',  etc,.  Bank,  76 
N.  Y.  352;  Grocers'  Bank  v.  Penfield,  6B 
N.  Y.  502,  25  Am.  Rep,  231 ;  Schepp  v.  Car- 
penter, 51  N.  Y.  602;  Weaver  r.  Barden,  49 
N.  Y.  286;  Cole  p.  SaulpauRh,  48  Barb. 
(N.  Y.)  104;  Leslie  P.  Bassett.  59  N,  Y. 
Super.  Ct  403,  14  N.  Y.  Suppl.  380.  39  N.  Y. 
St  146;  Latbrop  P.  Morris,  5  Sandf.  (N.  Y.) 
7i  Mohawk  Bank  p.  Corey,  1  Hill  (N.  Y.) 
613;  Rutland  Bank  c.  Buck.  5  Wend. 
(N.   Y.)    66;    Grandin   P.    Le   Roy,   2   Paige 
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(N.  Y.)  509;  PitU  p.  Foglesong,  37  Ohio 
St  676,  41  Am.  Rep.  540  Idiatinguiahitis 
Roiborough  v.  Messick,  6  Ohio  St  448.  67 
Am.  Dec.  346] ;  Carpenter  r.  National  Bank 
of  Republic,  106  Pa,  St  170;  Lord  r.  Oceaa 
Bank,  20  Pa.  St  384,  69  Am.  Dec.  788;  Ap- 

Sleton  0.  Donaldson,  3  Pa.  St  381 ;  Walker  n. 
lontgomeiy  County  Bank.  12  Serg.  t  R. 
(Pa.)  382;  Twining  c.  Hunt,  7  Wkly.  Not*a 
Cas.  (Pa.)  223;  Gatzmcr  e.  Pierce,  6  Wkly. 
Notes  Cas.  (Pa.)  433;  Kimbro  r.  Lytle,  10 
Yerg.  (Tenn.)  417,  31  Am.  Dec.  585.  See 
also  Duncan  p.  Gilbert,  29  N.  J.  L.  521,  ap- 
plying New  York  law, 

23.  Duncan  v.  Gilbert,  29  N.  J.  L.  Bi\; 
Grocers'  Bank  C.  Penfleld,  69  N.  Y.  502,  25 
Am.  Rep.  231;  Bacon  v.  Holloway,  2  E  D, 
Smith  {N.  Y.)  159;  Altoona  Second  Stt. 
Bank  v.  Dunn,  161  Pa.  ^t.  228,  2S  Atl.  80,  SI 
Am.  St  Rep.  742;  Carpenter  r.  National 
Bank  of  Republic,  106  Pa.  St.  170;  Cumming* 
p.  Boyd,  83  Pa.  St.  372;  Royer  c.  Eeystow 
Nat  Bank,  83  Pa.  St.  248 ;  Stewart  n.  Mook. 

12  Phila.   (Pa.)   225,  34  Leg.  Int   (Pa.)  338. 
SC  Alabama.— Thompson  e.  Maddux,  11* 

Ala.  468,  23  So.  157 ;  Haden  c.  Lehman.  S3 
Ala.  243,  3  So.  528;  Marks  r.  Montgomery 
First  Nat.  Bank,  79  Ala.  550,  68  Am.  Rep^ 
620;  Reid  p.  Mobile  Bank,  70  Ala.  199;  May- 
berry  p.  Morris,  62  Ala.  113 ;  Barney  r.  Earfc, 

13  Ala.  106 )  Pond  v.  Loekwood,  S  Ala.  669; 
Mobile  Bank  V.  Hall,  6  Ala.  639,  41  Am.  Dee. 
72. 

Arkanaaa. —  Evans  p.  Speer  Hardware  Co, 
65  Ark.  204,  46  S.  W.  370,  67  Am.  St.  R»p. 
010;  Tabor  v.  Merehants'  Nat.  Bank,  43  ArL 
454,  3  S.  W.  805,  3  Am.  St  Hep.  241;  Ber- 
trand  p.  Barkman,  13  Ark.  150. 

Cdli/'orBto.— Sackett  e.  Johnson,  54  Cal. 
107;  Thorne  p.  Yonti,  4  Cal.  321. 

Connecticnt. —  Rockville  NaL  Bank  p.  Cili- 
lena'  Gas  Light  Co.,  72  Conn.  576,  45  AH. 
361 ;  Brush  P.  Scribner,  II  Conn.  336,  29  Am. 
Dec.   303. 

Delaware. —  Bush  P.  Packard,  3  Ran> 
(Del.)    386. 

Dislrtct  of  Colamhia, —  Leach  p.  Lewis,  I 
MacArthur   (D.  C.)   112. 

<7eor^.— Steadwell  p.  Morris,  61  Gs.  97; 
Bond  p.  Central  Bank,  2  Oa.  92. 
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promissory  note  ia  payment  of  a  preexisting  debt  in  part  with  nev  consideration 


Il\imA». —  Hix  t>.  Bloomingtou  Nat  Bank, 
91  III.  20,  33  Am.  Rep.  M;  Worcester  Nat. 
Bank  V.  Cheenej't  67  HI.  B02;  Manning  c. 
McClure,  36  111.  400;  Foy  v.  Blackstone,  31 
111.  53B,  83  Am.  Dec.  246;  Conkling  p.  Vail, 
31  111.  160;  Butwell  f.  Hadduck,  8  111.  233,  44 
Am.  Dec.  693;  Bemis  r,  Horner,  82  111.  App. 
38;  Olney  First  Nat.  Bank  p.  Beaird,  3  111. 
App.  239. 

Indiajvi.  —  Fulton  v.  Loughlin.  1 18  Ind. 
286.  20  N.  E.  796;  Fetters  r.  Muncie  Nat. 
Bank.  34  Ind.  251,  7  Am.  Rep.  225 ;  McKnlgbt 
r.  Knisely,  1h  Ind.  33G,  87  Am.  Dec.  364. 

Iowa. —  Robinson  v.  Lair,  31  Iowa  9;  JoLn- 
«on  P.  Barney,  1  Iowa  E31. 
Ean»a». —  Draper  i'.  Cowlea,  27  Kan.  484. 
Kentucky.-^  Frank  u.  Quaat,  86  Ky.  649,  9 
Ky.  L.  Rep.  781,  8  S.  W.  909;  Smith  p.  Lock- 
ridge,  8  Bush  (Ky.)  423;  May  e.  Quimbr,  3 
Bush  (Ky.)  06;  Alexander  c.  Springfield 
Bank,  2  Mete.  (Ky.)  634. 

Loumana. —  Citizens'  Bank  e.  Payne,  18 
La.  Ann.  222,  80  Am.  Dec.  BSD. 

Ifaine. — ■  Breckenridge  v.  I«wiB,  84  Me.  34B, 
24  AU.  864,  30  Am.  St.  Rep.  353 ;  Furgeson 
c.  Staples,  82  Me.  159,  19  AU.  158,  17  Am. 
6t.  Rep.  470;  Lre  r.  Kimball,  45  Me.  172; 
Dudley  c.  Littlefield,  21  Me.  418 ;  Norton  o. 
Wftite,  20  Me.  176;  Hoscall  p.  Whitmore,  IS 
Me.  102,  36  Am.  Dec.  738;  lewia  v.  Hodg- 
don,  17  Me.  267;  Homes  v.  Smyth,  16  Me. 
177,  33  Am.  Dec.  660. 

if arjfloml. —  Buchanan  c.  Mechanics'  Ixiau, 
etc..  Inst.,  84  Md.  430,  35  Atl.  1099;  Cecil 
Bank  v.  Heald,  25  Md.  562. 

IfaMoohMetls. —  Woodruff  e.  Hill,  116 
Mass.  310;  Ives  p.  Farmers'  Bank,  2  Allen 
(Mass.)  236;  Blanchard  v.  Stevens,  3  Cush. 
(Mass.)   162,  60  Am.  Dec.  723. 

Hic^igan. —  Outhwite  c.  Porter,  13  Mich. 
S33;  Bostwick  p.  Dodge,  1  Dougl.  (Mich.) 
413,  41  Am.  Dec.  E84.  But  see  IngerBon  ff. 
Starkweather,  Walk.   (Mich.)   346. 

JftHnMOta. —  Stevenson  v.  Heylond,  11 
Hinn.   198. 

IftBsiuippi. —  Emanuel  p.  White,  34  Miss. 
58,  69  Am.  Dec.  386;  Love  r.  Taylor,  28 
MiHS.  667;  Commercial  Bank  c.  Lewis.  13 
Sm.  &  M.  (Miss.)  226;  Upshaw  x>.  Hargrove, 
6  8m.  1  M.   (Miss.)   286. 

MiaoMTi. —  Fitzgerald  p.  Borker,  08  Mo. 
681,  10  S.  W.  45.  0  Am.  St.  Hep.  375;  Craw- 
ford r.  Spencer,  92  Mo.  408.  4  S.  W.  713,  1 
Am.  SL  Elep.  745;  Hodges  p.  Black,  76  Mo. 
.i37  \a.ffi,rminq  8  Mo.  App,  389] ;  Odell  p. 
Orny,  15  Mo.  337.  55  .4ro.  Dec.  147;  Clark  ». 
I-oker.  11  Mo.  97;  Samuel  v.  Potter,  28  Mo. 
App.  365. 

JfontOBO. —  Yellowstone  Nat,  Bank  P.  Gag- 
non,  19  Mont.  402,  48  Pac.  762,  61  Am.  St 
Rep.  520,  44  L.  R.  A.  243. 

IVebrostHi. —  Barker  c.  Litehtenberger,  41 
Xehr.  7B1,  60   N.  W.  79. 

V«\o  Hamp»hir«. —  Williams  c.  Little,  11 
N.  H.  86. 

^etP  Jenej/. —  Armour  V.  Michael,  38 
K.  .L  L.  92;  Allaire  p.  Hartehorne,  21  N.  J.  L. 
866,  47  Am.  Dec  176. 


XoTth  Carolina.— V.  S.  Nat  Bank  p.  Mc- 
Nair.  116  N.  C.  5S0,  21  S.  E.  3S9;  Reddick 
V.  Jones,  28  N.  C.  107.  44  Am.  Dec.  6B. 

Tiorth  Dakota. —  Dunham  p.  Peterson.  3 
N.  D.  414,  67  N.  W.  293.  67  Am.  St  Rep.  558, 
36  L.  R.  A.  232. 

OAio.— Carlisle  p.  Wishart.  11  Ohio  172; 
White  V.  Francis,  6  Ohio  Dec,  (Reprint)  323, 
4  Am.  L.  Rec.  501. 

PonnBylvania.  —  Stedman  p.  Carstairs,  97 
Pa.  St.  234;  Bardsley  p.  Delp.  88  Pa.  St. 
420,  6  Wkly,  Notes  Cas.  (Pa.)  479  [reverglng 
e  Wkly.  Notes  Cos.  (Pa.)  366];  Struthera  p. 
Kendall,  41  Pa.  St  214,  80  Am.  Dec.  610; 
Wood  V.  Seitzinger,  14  Phila.  (Pa.)  430,  37 
Leg.   Int   (Pa.)    204. 

Rhode  Island. —  Bank  of  Republic  p.  Car- 
rington.  5  R.  I.  615,  73  Am.  Dec.  83. 

Texas. —  Herman  e.  Qunter.  83  Tei.  66,  18 
S.  W.  428.  29  Am.  St  Rep.  832;  Heffron  l>. 
Cunningham.  78  Tex.  312,  13  S.  W.  269; 
Blum  V.  Loggins,  63  Tex.  121;  Greneaux  e. 
Wheeler,  6  Tex.  SIS. 

Vermont.— Russel  P.  Splater,  47  Vt  273; 
Quinn  v.  Hard,  43  Vt  376.  6  Am.  Rep.  284; 
Dixon  V.  Dixon.  31  Vt.  450.  78  Am.  Dec.  129. 

Virsrima.— Payne  c.  Zell,  98  Va.  294.  36 
B,  E.  379. 

West  Virginia. —  Mercantile  Bank  P.  Bo^s, 
48  W.  Va.  289,  37  S.  E.  587. 

Wttconsm. —  Johnston  Harvester  Co.  v.  Mc- 
Lean. 67  Wis.  258,  15  N.  W.  177,  46  Am. 
Rep.  39;  Heath  v.  Silverthom  Lead  Min., 
ete.,  Co.,  39  Wis.  146;  Knox  v.  Clifford.  38 
Wis.  651,  20  Am.  Rep.  28;  Kellogg  v. 
Fancher.  23  Wis.  21,  99  Am.  Dec.  96;  Ste- 
vens p.  Campbell,  13  Wis.  375 ;  Atehison  r. 
Davidson,  2  Finn.   (Wis.)   48, 

rnited  8tatet. —  Brooklyn  City,  etc.,  R.  Co. 
P.  National  Bank  of  Republic,  102  U.  S.  14, 
26  L.  ed.  01;  Swift  v.  Tvson,  16  Pet  1,  10 
L.  ed.  865;  I^nning  p.  Lockett,  10  Fed.  451; 
Rilsy  p.  Anderson,  2  McLean  (U.  S.)  689,  20 
Fed.  Cas.  No.  11,836;  Broivn  v.  Jackson,  1 
Wash.  (U.  S.)  512,  4  Fed.  Cas.  No.  2.015; 
Cummings  P.  Mead.  6  Fed.  Cas.  No.  3.476,  6 
Am.  L.  Reg.  61.  But  see  Crosby  v.  Lane.  S 
Fed.  Caa.  No.  3,423,  4  Am.  L.  J.  N.  S.  333, 
14   Law   Rep.    452. 

England. —  McLean  p.  Clydesdale  Banking 
■  Co.,  9  App.  Cas.  96,  60  L.  T.  Rep.  N.  8.  457 ; 
Currie  v.  Misa,  L.  R.  10  Exch.  163;  Percival 
p.  Frampton,  2  C.  M.  4  R.  180,  3  Dowl.  P.  C. 
748,  4  L.  J.  Exch.  139,  5  Tyrw.  570.  But 
see  Smith  c.  De  Witts,  6  D.  &  R.  120,  16 
E.  C.  L.  258. 

Neg.  Instr.  L.  |  61;  Bills  Exch.  Act  i  27. 

Contra,  FerrlsB  P.  Tavel,  87  Tenn.  386.  11 
S.  W.  93,  3  L.  R.  A.  414;  Hickerson  p.  Raiguel, 
2  Heisk.  (Tenn.)  329;  Ingram  r.  Morgan,  4 
Humphr.   (Tenn.)   66,  40  Am.  Dec.  626. 

See  7  Cent  Dig.  tit.  "  Bills  and  Notes," 
f  924. 

Crediting  tlie  paper  puiduBed  on  an  over- 
drawn bank  accotuit  is  sufficient.  Benton  p. 
German- American  Nat.  Bank,  122  Mo.  332,  26 
8.  W.  075;  Israel  p.  Gale,  77  Fed.  532,  46 
U.  S.  App.  219,  28  C.  C.  A.  274. 
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for  the  balance  of  the  note  takes  in  dne  course  of  buBinese  and  is  a  bolder  for 
value,*' 

3.  HoTiCB  —  a.  In  Qeneral  —  (i)  Wmek  Material.  A  party  with  notice  of 
defects  ill  negotiable  paper  may  still  be  a  ftono  jSd«  holder  tliereof  witliin  the 
meaning  of  the  law  nierctiant,  if  he  takes  it  from  a  h&na  fide  indorsee  or  bearer. 
who  purcliased  it  for  valne  before  mattiritj,  as  he  then  obtains  all  the  title  and 
rights  of  8uch  indorsee  or  bearer."     Thus  where  a  party  acquires  paper  after 

In  New  Yoik,  while  the  language  of  the 
courts  has  been  by  no  means  uniform  and 
while  the  leading  caae  of  Coddington  e.  Bay, 
M  Johns.  (N.  Y.)  637,  11  Am.  Dec.  342,  has 
been  cited  in  many  instances  where  the  facta 
involved  were  vastly  different  from  those  in 
that  case,  yet  it  may  be  said  that  it  is  neees- 
aary  that  there  be  an  express  agreement  to 
accept  the  obligation  or  security  as  a  satis- 
faction of  the  old  debt,  or  that  there  be  a  aur- 
render  of  the  evidence  of  the  former  indebted- 
ness,  to   constitut«   him   a   holder   for   value 

(Skinner  Engine  Co.  v.  Old  Staten  Island 
i>je\ag  Establishment,  12  Misc.  (N.  Y.)  71, 
83  N.  Y.  Suppl.  B2,  80  N.  Y.  St.  676),  or,  as 
is  said  in  the  case  of  Philbrick  c.  Dallett,  43 
How.  Pr.  (X.  Y.)  419,  425:  "It  is  only 
where  a  creditor  receives  El  negotiable  paper 
...  in  actual  satisfaction  and  discharge  of 
a  prior  indebtedness,  so  that  unless  such  paper 
is  available  in  his  hands,  he  loses  the  de- 
mand, that  this  is  considered  as  a  parting  with 
value.  In  such  case,  the  actual  discharge  of 
the  personal  responsibility  of  the  debtor  is 
equivalent  to  parting  with  securities  or  to 
paying  money."  See  also  Fhcenix  Ins.  Co.  t>. 
Church,  81  N.  Y.  219,  37  Am.  Rep.  404,  6B 
■  How.  Pr,  (N.  Y.)  293  [reversing  50  How.  Pr. 

(N.  Y.)  493]  ;  Moore  c.  Ryder,  65  N.  Y.  438; 
Turner  v.  Treadway,  53  N.  Y.  650;  Clothier 
f.  Adriance,  El  N.  Y.  322;  Chrysler  v.  Renois, 
43  N.  Y.  20B;  Lawrence  V.  Clark,  36  N.  Y. 

128;    Scott  V.  Ocean  Bank,  23  N-  Y.  289; 


(N.  Y.)  246,  24  N.  Y.  Suppl.  428,  63  N.  Y.  St. 
907;  Tredwell  v.  Lincoln,  62  Hun  (N.  Y.) 
C14,  6  N,  Y.  Suppl.  341,  24  N.  Y.  SL  424  [af- 
firmed in  127  N.  Y.  674,  28  N.  E.  255,  38 
N.  Y.  St.  1018];  Rochester  Printing  Co.  »J. 
Loomis,  45  Hun  (N.  Y.)  93;  Buhrman  o.  Bay- 
lis,  14  Hun  (N.  Y.)  608;  Lindon  «.  Beach,  6 
Hun  (N.  Y.)  20O;  Coleman  c.  Lansing,  4 
Lans.  (N.  Y.)  70;  Gale  v.  Miller,  1  Lans. 
{N.  Y.)  451;  Bright  v.  Judson,  47  Barb. 
( N.  Y. )  28 ;  Chesbrough  e.  Wright,  41 
Barb.  (N.  Y.)  23;  Cardwell  v.  Hicks,  37 
Barb.  (N.  Y.)  458;  Partington  v.  Frankfort 
Bank,  24  Barb.  (N.  Y.)  654;  Qoldsmid  0. 
Lewis  County  Bank,  12  Bftrb.  (M.  Y.)  407; 
Spear  v.  Myers,  6  Barb.  {N.  Y.)  445;  Mickles 
V.  Colvin,  4  Barb.  (N.  Y.)  304;  White  v. 
Springfield  Bank,  1  Barb.  (N.  Y.)  226;  Howk 
e.  Eckert,  4  Thomps.  k  C.  {N.  Y.)  300;  Lyon 
V.  Fitch,  61  N.  Y.  Super.  Ct.  74.  18  N.  Y. 
Suppl.  867,  49  N.  Y.  St.  541 ;  McQuade  v.  Ir- 
win, 39  N.  Y.  Super.  Ct.  396;  New  York 
Exch.  Co.  u.  De  Wolf,  3  Bosw.  (N.  Y.)  86; 
Ayres  e.  Leypoldt,  6  Daly  (N.  Y.J  81;  Fisher 
V.  Sharpe,  5  Daly  (N.  Y.)  214;  Uchtmann  t>. 
[IX.  A,  2,  e] 


Tonyes,  18  N.  Y.  Suppl.  889,  46  N.  Y.  St  364; 
Bell  c.  McNiece.  17  N.  Y.  Suppl.  848,  43  N.  Y. 
St.  793 ;  Prince  p.  Never-Rip  Jersey  Co.,  13 
N.  Y.  Suppl.  667,  37  N.  Y.  St.  677 ;  I-t-es  r. 
Jacobs.  1  N.  Y.  Suppl.  330,  17  N.  Y.  St.  843, 
21  Abb.  N.  Caa.  (N.  Y.)  151;  Clark  r.  Gal- 
lagher, 20  How.  Pr.  (N.  Y.)  308;  Burkhalter 
V.  Pratt,  1  N.  Y.  City  Ct.  22 ;  Sandusky  Bank 
V.  Scoville,  24  Wend.  (N.  Y,(  115;  Payne  r. 
Cutler,  13  Wend.  (N.  Y.)  SOS;  Ontario  Bank 
V.  Worthington,  12  Wend.  (N.  Y.)  593;  Rosa 
V.  ETothereon,  10  Wend.  (N.  Y.)  85;  Bris- 
tol V.  Sprague,  8  Wend.  (N.  Y.)  423 ;  Clark  r. 
Ely,  2  Sandf.  Cb.  (N.  Y.)  166;  Green  r. 
Swink,  26  N.  Y.  Wkly.  Dig.  674.  Where, 
however,  as  a  result  of  the  new  contract  UK 
original  debt  has  been  actually  extinguished 
and  where  the  paper  received  has  been  both 
transferred  and  accepted  as  payment  and  the 
debt  has  been  discharged  within  and  by  force 
of  the  acta  and  concurring  intention  of  both 
parties,  it  is  supported  by  a  valuable  ton- 
sideration.  Mayer  v.  Heidelbach,  123  N.  Y. 
332,  26  N.  E.  418,  33  N.  Y.  St.  610,  9L..H.i 
850  [affiTtning  64  N.  Y.  Super.  Ct,  433]: 
Willson  V.  Law,  112  N.  Y.  536,  20  N.  E.  399, 
21  N.  Y.  St.  580;  Heuerteraatte  v.  Morris,  101 
N.  Y.  63,  4  N.  E.  1,  54  Am.  Rep.  657  [Term- 
ing 28  Hun  [N.  Y.)  77]  ;  Magee  v.  Badger, 
34  N.  Y.  247,  90  Am.  Dec.  891  [affirming  30 
Barb.  (N.  Y.)  248];  Brown  c.  Leavitt,  31 
N.  Y.  113;  Youngs  c.  Lee,  12  N.  Y,  551  [af- 
firming 18  Barb.  (N.  Y.)  187]  ;  Mayer  r. 
Mode,  14  Hun  (N.  Y.)  155;  Brookman  r, 
Metcalf,  5  Bosw.  |X.  Y.)  429;  Purchase 
u.  Mattison,  6  Duer  (N.  Y.)  587;  Gould  r. 
Segee,  5  Duer  (N.  Y.)  260;  New  York 
Marbled  Iron  Works  p.  Smith,  4  Duer  (N.  Y.I 
362;  Rosenwald  t).  Goldstein,  57  N.  Y.  Suppl, 
224;  McGuire  c.  Sinclair,  47  How.  Pr,  (N,Y.) 
360;  Scott  V.  Betts,  Lalor  (S.  Y.)  363;  St, 
Albans  Bank  o.  Gilliland,  23  Wend.  (N.  Y.I 
311,  30  Am,  Dec.  566;  Smith  c.  Van  Loan.  16 
Wend,  (N.  Y.)  859;  Murray  e.  Judah,  8  Co*. 
(N.  Y.)  484;  Farrell  c.  Lovett,  18  Alb,  L.  J. 
(N,  Y.)  373. 

2fi.  Bookheim  v.  Alexander,  84  Bun  <N.  Y.) 
458,  19  N.  Y.  Suppl.  776,  48  N.  Y.  St 
200. 

26.  Alabarna. —  Pearson  v.  Howe,  11  AIl 
370. 

Calt/omia.— Graham  v.  Larimer,  S3  Cat 
173,  23  Pac.  286. 

Cotmectiimt. —  See  Olnutead  e.  Winsted 
Bank,  32  Conn.  278,  35  Am.  Dec.  260. 

District  of  Columhia. —  Braxton  c.  Brax- 
ton, 20  D.  C.  360, 

Qecrgia. —  Matthewa  c.  Poythrest,  4  Ga- 
287. 

niinoia.—  Woodworth  p.   Hnntoon,  40  HI 
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matnritj  from  &  oona  fide  holder,  who  took  it  before  matarity  for  a  valnable 
consideration,  he  is  to  all  iateate  and  purposes  himself  a  hona  fide  holder,*^    Tliie 


131,  80  Am.  Dec.  340:  Rice  c.  Vftn  Aekere,  23 
III.  App.  58B. 

Indiana.—  Thomas  c.  Ruddell,  SB  Ind.  328  ; 
Riley  v.  Schawacker,  60  Ind.  692;  Hereth  c. 
Iferchants'  Nat.  Bank,  34  Ind.  380. 

towa. —  Mornyer  c.  Cooper,  35  Iowa  267; 
Simon  f.  Merritt,  33  Iowa  B3T. 

Kanaaa. —  Hardy  b.  Newton  First.  Nat. 
Bank,  66  Kan.  493,  43  Pac.  112G;  Bodley  v. 
EmporU  Nat.  Bank,  3S  Kan.  S9,  16  Pac.  88. 

Loaiaiana. —  Cotton  v.  Sterling,  SO  La.  Ann. ' 
282. 

-  Maine. —  Dillingham  v.  Blood,  66  Me.  140; 
Roberts  r.  Lane,  64  Me.  108,  18  Am.  Rep. 
242;  Woodman  v.  Cburchill,  62  Me.  68;  Has- 
call  V.  Wliitmore,  19  Me.  102,  36  Am.  Dec. 
738. 

Maryland.— CrmT  v.  Myers,  75  Md.  406,  23 
Atl.  B50,  32  Am.  Bt.  Rep.  394;  Boyd  v.  Me- 
Cann,  10  Md.  IIB. 

Ma»Baohu»etta.—  Suffolk  5av.  Bank  v.  Boi- 
ton,  149  Mass.  364,  21  N.  E.  066,  4  L.  R.  A. 
616;  Thompsons.  Shepherd,  12  Mete.  (Mass.) 
311,  46  Am.  Dec.  676. 

Michigan.-^  Anderson  o.  Northern  Nat. 
Bank,  98  Mich.  543,  67  N.  W.  808;  Wood  P. 
Starling,  48  Mich.  692,  12  N.  VV.  868. 

Minnesota. —  Robinson  v.  Smith,  62  Minn. 
62,  84  N.  W.  90. 

Missouri. —  Cameron  First  Nat.  Bank  v. 
Stanley,  46  Mo.  App.  440. 

Nebraska. —  Jones  P.  Wieaen,  60  Nebr.  243, 
60  N.  W,  762. 

yew  York. —  Benedict  p.  De  Groot,  I  Abb. 
Dec.  (N.  Y.)  126,  3  Transcr.  App.  (N.  Y.) 
6«:  Coppell  V.  Phillipson,  67  Hun  (N.  Y.J 
5»2,  10  N.  Y.  Suppl.  901,  32  N.  Y.  St.  988; 
Eckhert  v.  Ellis,  26  Hun  (N.  Y.)  663;  Groh 
V.  Schneider,  34  Misc.  (N.  Y.J  1B6,  88  N.  Y. 
SuppL  862;  Knielwitch  v.  Meltsner,  13  Misc. 
(N.  Y.J  342,  34  N.  Y.  Suppl.  451,  68  N.  Y. 
St.  338.  Spe  also  Flint  v.  Schomberg,  1  Hilt. 
(N.  Y.)   632. 

Xorth  Carolina. —  Glenn  v.  Fanners'  Bank, 
70  N.  C.  191. 

Ohio.—  Bassett  e.  Avery,  Ifi  Ohio  St.  299. 

Teixaa. —  Herman  v.  Gunter,  83  Tex.  66,  18 
S.  W.  428,  29  Am.  Bt.  Hep.  632;  Watson  v. 
Flanagan,  14  Tei.  364. 

Virginia. — Prentice  v.  Zane,  2  Gratt.  (Va.) 
262. 

TViscoTUin.— Verbeck  e.  Scott,  71  Wis.  59, 
36  M.  W.  600;  Kinney  c.  Eruse,  28  Wia.  183. 

United  Btatet. —  Scotland  County  t>.  Hill, 
132  U.  S.  107,  10  S.  Ct.  26,  33  L.  ed.  261  [af- 
firming 26  Fed.  306,  34  Fed.  208] ;  Porter  v. 
Pittsburg  Bessemer  Steel  Co.,  122  U.  S.  287, 
7  8.  Ct.  1206,  30  L.  ed.  1210;  Cromwell  c. 
Sac  County,  06  U.  S.  61,  24  L.  ed.  681 ;  Marion 
County  c.  Clark,  94  U.  S.  278,  24  L.  ed.  59; 
Douglas  County  v.  Bolles,  94  U.  S.  104,  24 
L.  ed.  46;  Rollins  v.  Gunnison  County,  SO 
Fed.  692,  49  U.  8.  App.  399,  28  C.  C.  A.  91 ; 
Butteriield  v.  Ontario,  32  Fed.  891. 

England. —  London  Joint  Stock  Bank  o. 
Simmons,    [1802]   A.   C.   201,   66   J.   P.   844, 


61  L.  J.  Ch.  723,  66  L.  T.  Rep.  N.  S.  626,  41 
Wkly.  Rep.  108;  Masters  v.  Ibberson,  8  C.  B. 
100,  18  L.  J.  C.  P.  348,  66  E.  C.  L,  100;  May 
V.  Chapman,  16  M.  A  W.  366. 

See  7  Cent,  Dig.  tit.  "  Bills  and  Notes," 
}  938. 

This  rule  la  founded  on  public  policy  to 
prevent  stagnation  of  property,  and  (or  the 
relief  of  the  6ono  fide  purchaser,  who  other- 
wise might  be  deprived  of  the  benefit  of  selling 
his  property  for  full  value;  consideration  for 
the  subsequent  purchaser  with  knowledge  hav- 
ing nothing  to  do  with  its  adoption.  Ketchura 
O.  Packer,  85  Conn.  544,  33  Atl.  499. 

This  rule  has  been  adheied  to,  even  wheie 
the  indorser  was  a  bank,  of  which  the  pur- 
chaser was  a  director,  and  notwithstanding 
the  facta  that  the  purchaser  was  the  payee's 
father  and  that  the  note  was  given  for  illegal 
margins  in  stock  end  therefore  void,  except 
in  the  hands  of  a  bona  fide  holder.  Shaw  c. 
Clark,  40  Mich.  384,  13  N.  W.  786,  43  Am. 
Rep.  474. 

37.  CoK^omia.— O'Conor  v.  Clarke,  (Cal. 
IS96)  44  Pac.  482;  Eames  c.  Crosier,  101  Cal. 
280,  35  Pac.  873 ;  Woodsum  v.  Cole,  89  Cal. 
142,  10  Pac.  331;  Sonoma  County  Bank  P. 
Gove,  63  Cal.  366,  49  Am.  Rep.  92;  Poomian 
p.  Mitls.  30  Cat.  345,  2  Am.  Rep.  451 ;  Coghlin 
p.  May.  17  Cal.  515, 

Conneoticut. —  Bissell  p.  Gowdy,  31  Conn. 
47. 

Georgia. —  Hogan  v.  Moore,  48  Ga.  156; 
Stamper  p.  Hayes,  25  Ga.  546. 

niinoie.—  Mfltson  p,  AUey,  141  111.  284,  31 
N.  E.  41B;  EeiChert  v.  Koerner,  54  111.  306; 
Bradley  v.  Marshall,  54  111.  173;  Lock  p,  Fnl- 
ford,  52  III.  168 ;  Woodworth  P.  Huntoon,  40 
111.  131.  80  Am.  Dec.  340;  Canton  First  Nat. 
Bank  v.  McCsnn,  4  III.  App.  250. 

Indiana.— Thomas  P.  Ruddell,  66  Ind.  326, 

loma. —  Peabody  f.  Rees,  18  Iowa  571.  See 
also  Wood  p.  McKeau,  (Iowa  18831  18  N.  W. 
218. 

.  LouMiono. —  Levy  p.  Ford,  41  La.  Ann.  873, 
6  So.  871;  Cook  p.  Larkin,  19  La.  Ann.  507; 
Howell  p.  Crane,  12  Id.  Ann.  128,  68  Am.  Dec. 
766. 

Jfaintr.— Roberts  v.  I^ne,  84  Me.  108,  18 
Am.  Rep.  242 ;  Woodman  p.  Churchill,  52  Me. 
68;  Smith  c.  Hiscock,  14  Me.  440. 

Maasackiitetts. —  Thompson  p.  Shepherd,  12 
Mete.  (MasB.J  311,  46  Am.  Dec.  676. 

Mitaouri. —  Kellogg  c.  Schnaake,  66  Mo. 
136. 

Vehraaka. —  Jones  v.  Wiesen,  60  Nebr.  243, 
6fl  N.  W.  762;  Barker  p.  Lichtenberger,  41 
Nebr.  761,  60  N.  W.  79;  Koehler  v.  Dodge, 
31  Nebr.  328,  47  N.  W.  913,  28  Am.  St.  Rep. 
518;  Kittle  p.  De  Lamater,  3  Nebr.  32S. 

A'bui  York. —  Northampton  Nat.  Bank  p. 
Kidder,  108  N.  Y.  221,  12  N.  E.  677,  60  Am. 
Rep.  443;  Miller  p.  Taloott,  64  N.  Y.  114; 
Weems  v.  Shaugbneasy,  70  Hun  (N.  Y.J  176, 
24  N.  Y.  Suppl.  271,  64  N.  Y.  St.  101 ;  Brit- 
ton  p.  Hall,  1  Hilt    (N.  Y.J   628;  Mundy  v. 
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principle  is,  Iioncever,  Bnbject  to  tlie  exception  that  wbere  the  pftvee  becomes  such 
pnrcliaeer  he  is  not  a  hona  Jide  holder  and  takes  the  paper  sabject  to  all  equities 
and  defenses  originally  exiatinff  against  it." 

(u)  FoBM  OF  Notice.  To  defeat  the  hona  fide  character  of  a  holder  no 
formal  notice  is  reqnired,  but  any  knowledge  of  defenses  on  his  part  is  eoniralent 
to  notice.'*     Aetna!  notice  is  not  indispensable,*'  conetrnctive  notice  arising  from 


Prikhard,  22  Misc.  (N.  Y.)  22,  47  N.  Y. 
Suppl.  1073;  Beall  v.  General  Electric  Co., 
16  Mfse.  (N.  Y.)  811,  38  N.  Y.  Suppl.  527, 
73  N.  Y.  St.  694;  Kruelwitch  c.  MelUner,  13 
Uiae.  (N.  Y.)  342,  34  N.  Y.  Suppl.  451,  88 
N.  Y.  St.  350;  Benedict  i-.  De  Oroot,  45  How. 
Pr.   (N.  Y.)   384. 

Korth  Carolina.—  Lewis  c.  l«ng,  102  N.  C. 
206,  6  S.  E.  637,  U  Ara.  St.  Rep.  725. 

OAio.— Perkins  t".  White,  36  Ohio  St.  530; 
Bassett  t>.  Avety,  IS  Ohio  St.  290. 

PcnnaylvoAia.^  Marah  v.  Marshall,  63  Pa. 
St.  3B6;  Wilson  v.  Mechanics'  Sav.  Bank,  45 
Pa.  St.  488;  Wain  r.  Ualdeman,  2  Pearson 
(Pa.)  26,  1  Leg.  Gaz.  (Pa.)  62;  Riegel  t;. 
Cunningham,  9  Phila.  (Pa.)  177,  31  Leg.  Int. 
(Pa.)  78. 

Teaiaa. —  Goodson  c.  Johnson,  35  Tex.  622. 

Virginia.— Arenta  t.  Com.,  18  GratL  (Va.) 
760;  Davis  v.  Milter,  14  Gratt.  (Va.)   1. 

Washington. —  Dcnnerberg  l*.  Oppenheimer, 
15  Wash.  200,  46  Pac.  254. 

United  Statet. —  Uontclair  Tp.  c.  Ramsdell, 
107  U.  S.  147,  2  S.  Ct.  391,  27  L.  ed.  431; 
Douglas  County  u.  BoUes,  04  U.  S.  104,  24 
L.  ed.  46;  Texas  p.  White,  10  Wall.  (U.  S.) 
68,  IS  L.  ed.  839 ;  Dudlej  v.  Lake  County,  80 
Fed.  672,  49  U.  S.  App.  336,  26  C.  C.  A.  82. 
But  a  delivery  of  securities  which  are  over- 
due by  a  bona  fide  holder  to  a  purchaser  who 
paya  off  the  old  note  and  takes  a  new  not« 
from  the  maker,  with  the  securities  as  oal- 
lateral,  does  not  constitute  such  purchaser  a 
bona  fide  holder.  Reed  c.  Stapp,  62  Fed.  641, 
3  C.  C.  A.  244.  And  where  a  certificate  was 
fraudulently  issued  and  was  without  consid- 
eration to  the  knowledge  of  the  holder,  who 
was  found  by  the  court  to  have  been  "  a  know- 
ing and  willing  party  to  the  fraud  "  sought  to 
be  perpetrated  by  the  issue  of  the  certificate^ 
the  party  taking  the  certificate  from  such 
holder  after  dishonor  could  not  be  counted  an 
innocent  holder.  Reed  v.  Stapp,  62  Fed.  641, 
3  C.  C.  A.  244. 

England. —  Chalmers  o.  Lanion,  1  Campb. 
383,  10  Rev.  Rep.  709 ;  Fairclough  v.  Pavia.  2 
C.  L.  R.  lOOe,  9  Exeb.  690,  23  L.  J.  Exeh. 
215. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
f  039. 

Knowledge  of  diakonor. —  This  has  been 
beld  to  be  true,  even  where  the  purchaser 
knew  that  the  paper  had  been  dishonored  but 
was  not  aware  of  the  defenses  existing  against 
it.  Uarkley  P.  Hull,  51  Iowa  100,  49  N.  W. 
1050. 

S8.  ConMClteul.— Webet«r  v.  Howe  Macb. 
Co.,  54  Conn.  394,  8  Atl.  482. 

Georgia. —  Boit  r.  Whitehead.  60  Ga.  76. 

Ma»sachu»elt». —  Sing  v.  Nichols.  138  Mass. 
18;  Sawyer  r.  Wjswell,  9  Allen  (Mass.)  38. 
[IX.  A,  8,  a,  (I)] 


Uiehigan. —  Kost  v.  Bender,  26  Mich.  515. 
See  also  Battersbee  v.  Calkins,  128  Mich.  SM, 
8  Detroit  Leg.  >.'.  778.  87  N.  W.  760. 

Sebratka. —  Camp  v.  Sturtcvant,  16  Nebr, 
693,  21  N.  W.  449;  Chariton  Plow  Co.  r. 
■Davidson,  10  Nebr.  374,  20  N.  W.  256;  Vorc* 
V.  Rosenbery,  12  Nebr.  448,  II  N.  W.  87B. 
See  also  Brandhoefer  r.  Bain,  45  Nebr.  781, 
64  N.  W.  213. 

Aeio  yorft.— Edthert  v.  Ellie,  26  Hun 
(N.  Y.}  063;  Devlin  v.  Brady,  32  Barb. 
(N.  Y.)   618. 

Ohio.—  Tod  V.  Wick.  36  Ohio  St,  370. 

Pennsylvania. —  Erie  Boot,  ete.,  Co.  r 
Eichenlaub,  127  Pa.  St.  164,  17  Atl.  889. 

Rhode  Ittand.—Boyo  c.  Kalashian,  2ER.I 
101,  46  Atl.  271. 

T«M». —  Elwell  e.  Tatum,  6  Tex.  Crv.  App. 
307,  24  S.  W.  71,  26  S.  W.  434. 

Wisconein. — Andrews  v.  Robertson,  111 
Wis.  334,  87  N.  W.  100,  87  Am.  St  Bep.  870, 
64  L.  R.  A.  673;  Verbeck  t^.  Scott,  71  Wu. 
69,  36  N.  W.  600. 

linitai  Stalea. —  Hatch  p.  Johnson  L.  &  T. 
Co.,  79  Fed.  828.  See  also  Bradshaw  c.  Mi- 
ners' Bank,  81  Fed.  902,  26  C.  C.  A.  673;  The 
W.  B.  Cole,  59  Fed.  182,  16  U.  S.  App.  334, 
8  C.  C.  A.  78. 

Nominal  p«yM. —  It  has  been  held,  ho«. 
ever,  that  a  nominal  payee  may  take  ■«  > 
bona  fide  holder  clear  of  defenses  where  be 
takes  by  discount  or  purchase  from  an  inte^ 
mediate  party  to  whom  the  bill  was  dellvend 
by  the  drawer.  Armstrong  v-  Americsii 
Exch.  Nat.  Bank,  133  U.  S.  433,  10  S.  Ct 
460,  33  L.  ed.  747. 

TranafK  by  mnA  retianafei  to  party  witk 
notice. —  So  a  party  having  full  knowledge  of 
the  defense  which  a  maker  nay  have  to  t. 
promissory  note  at  the  time  be  received  it 
may  not  purge  it  of  an  equitable  defense  by 
merely  assigning  the  note  to  a  third  parly 
and  reoeivin^  it  back  from  the  latter  at  a 
Bubaequeut  time.  Dollarhide  v.  Hopkins,  '% 
lU.  App.  609. 

29.  Indiana. —  Johnson  t).  *»"«"«  Lodge 
No.  82,  I.  O.  O.  F.,  02  Ind.  160. 

iftcAtjfon.— -Ward  e.  Doane,  77  Mich.  328, 
43  N.  W.  080. 

i^tnnesofa. —  Goldsmidt  o.  -  WorUiingtai 
First  M.  E.  Church,  26  Minn.  202. 

Jf is«aurt.—  Wagner  e.  Diedrich,  60  Mo. 
4B4. 

Kebraaka. —  Salisbury  p.  Iddings,  W  Kdw. 
736,  46  N.  W.  287. 

Tennetiee. —  Bristol  Bank,  etc.,  Co.  r. 
Jonesboro  Banking  Trust  Co.,  101  Tenn.  M, 
48  S.  W.  228. 

Vnited  States.— Smith  c.  Florida  C»L, 
etc.,  R.  Co.,  43  Fed.  731. 

80.  Greneanx  v.  Wheeler,  6  To.  515. 
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the  relationsliip  of  the  parties  or  circnmstanceB  attending  the  transaction  being 
Bufficient." 

(hi)  Materiality  of Soxjrcs.  The  avennea  throngh  which  such  informa- 
tion may  be  bruuglit  liotiie  to  a  purcliaaer  is  ae  a  rule  immaterial.  It  is  in  some 
instances  imparted  to  liim  by  a  defect  or  intirrnity  in  the  title  or  transfer  of  the 
instrainent,  appearing  on  ita  face  at  the  time  of  its  negotiation  ;*'  while  in  other 
cases  the  attempt  to  impeach  the  title  is  by  showlag facts  or  circamatauces  aliunds 
the  instrument™ 

(it)  N'ecessttt  of  IifqvmT  bt  PvscHASER—{k)  In  General.  Where  there 
is  nothing  about  the  paper  itself  or  the  circumstances  attending  its  negotiation  to 
excite  EiiBpieiun,  a  purchaser  is  not  called  upon  to  make  inquiry  concerning  the 
execution  thereof  or  the  consideration  for  which  it  was  given  to  avert  the  impu- 
tation of  bad  faith."*  Nor  in  the  absence  of  suspicions  circumstances  is  lie  bound 
to  inquire  whether  the  indorser  has  performed  or  will  be  able  to  perform  the 
agreement  into  which  he  has  entered."     Purchasers  of  corporate  paper,  however, 


31.  Johnson  v.  Butler,  31  La.  Ann.  770; 
lApice  c.  Clifton,  17  La.  162;  Eorton  c. 
BiLyne.  52  Mo.  631;  Oreneaux  V.  Wbeeler,  6 
Tei.  515 ;  Smith  v.  Florida  Cent,  etc.,  K.  Co-h 
43  Fed.  731. 

32.  la  which  case,  inasmuch  as  a  party 
must  be  presumed  to  know  the  contents  and 
true  meaning  of  a  written  instrument,  the 
question  of  whether  or  not  he  had  notice  is 
in  genera!  one  of  construction,  to  be  deter- 
mined  t?  the  court  fts  a  matter  of  law.  Free- 
man's Nat.  Bank  r.  Savery,  127  Mass.  76.  34 
Am.  Rep.  345 :  Goodman  v.  Sitnonds,  20  How. 
(U.  S.)  343,  15  L,  ed.  934;  Fowler  v.  Braatly, 
14  Pet.  (U.  S.)  318,  10  L.  ed.  473;  Andrews 
r.  Pond,  13  Pet.  (U.  S.)  65,  10  L.  ed.  61. 

33.  In  which  case  the  question  of  whether 
the  purchaser  bad  sufHcient  notice  to  affect 
his  good  faith  is  generally  one  of  fact  for 
the  jury.  Freeman's  Nat.  Bank  v.  Savery, 
127  Mass.  75,  34  Am.  Hep.  345. 

*Defecta  appearing  on  the  inatimnent  are 
not  a  criterion  for  the  court  in  formulating 
an  instruction  as  to  the  nature  of  facta  and 
circumstances  outside  the  instrument  which 
will  constitute  notice.  Goodman  v.  Simonds, 
20  How.  (U.  S.)  343,  15  L.  ed.  034.  But  the 
court  or  jury  are  not,  however,  in  deciding 
whether  or  not  a  purchaser  should  be  charged 
with  notice,  limited  to  either  one  of  the  dif- 
ferent manners  in  which  notice  may  be  com- 
municated, but  may  base  its  conclusion  both 
upon  facts  and  circumstances  connected  with 
the  instrument  and  from  extraneous  circum- 
stances arising  between  the  parties,  if  all 
these  concur  in  a  particular  case.  Intema- 
tional  Trust  Co.  v.  Wilson,  ISI  Mass.  80,  36 
N.  £.  560  ldi»linguia\infi  Cutting  v.  Daig- 
neau,  151  Mass.  207,  23  N.  E.  839 ;  National 
Bank  V.  Law,  127  Mass.  72] ;  Brown  v.  Taber, 
6  Wend.  (N.  Y.)  566. 

34.  flKnoi*.— Matsoa  v.  Alley,  141  ni.  284, 
31  N.  E.  419;  Morris  v.  Preston,  93  III.  215; 
Murray  r.  Beckwith,  81  III.  43;  Sherwood  v. 
Morrison  First  Nat.  Bank,  17  111.  App.  6B1. 

Indiana. —  Citizens'  Bank  r.  Leonhart,  126 
Ind.  206.  25  N.  E.  )09»;  Tescher  v.  Merea,  118 
Ind.  566,  21  N.  E.  316. 

UUihigan. —  Howry  t>.  Eppinger,  ;)4  Mich. 


JftnnMoto. —  Cochran  v.  Stewart,  21  Mimi. 
435. 

Vote  York. —  Cheever  c.  Pittsburgh,  etc..  R. 
Co,,  150  N.  Y.  59,  44  N.  E.  701,  65  Am.  St 
Hep.  646,  34  L.  R.  A.  6B ;  Mechanics'  Banking 
Assoc.  «.  New  York,  etc..  White  Lead  Co.,  3S 
N.  Y.  605  [affirming  23  How.  Pr.  (N.  Y.) 
74J;  Ketcham  P.  Covin,  35  Misc.  (N.  Y.) 
375,  71  N.  Y.  Suppl.  991.  See  also  Wilson  e. 
Metropolitan  El.  R.  Co..  14  Daly  (N.  Y.) 
171,  6  N.  Y.  St.  234;  Union  Nut,  etc..  Co.  P. 
Doherty,  32  Misc.  (N.  Y.l  406.  66  N.  Y. 
Suppl.  405.  8  N.  Y.  Annot.  Cas.  217. 

liort\  Dakota.—  St.  Thomas  First  Nat 
Bank  p.  Flath,  10  N.  D.  281,  88  N.  W.  867. 

Pennaylvania. —  See  Ravenawood  Bank  v. 
Reneker,  18  Pa.  Super.  Ct.  102. 

Fermont.—  Bromley  P.  Hawley,  60  Vt.  46, 
12  Atl.  220. 

Washington. — McNamara  v.  Jose,  26  Wash. 
461,  68  Pac  0O3. 

United  Btalea.—  In  re  Great  Western  Tel. 
Co.,  5  Bias.  (U.  8.)  363,  10  Fed.  Cas.  No. 
5,740. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  821. 

36.  Colorado. —  Kinkel  p.  Harper,  7  Colo. 
App.  45,  42  Pac.  173. 

Maine. —  Adams  c.  Smith,  35  Me.  324. 

Mattachusetts. —  Patten  p.  Gleason,  106 
Mass.  430. 

if  fcAigan.— Miller  v.  Ottaway,  81  Mich, 
196,  45  N.  W.  665,  21  Am.  St.  Hep.  513,  8 
L.  R.  A.  426. 

NetB  Tork.—  Davis  P.  McCready,  17  N.  Y, 
230,  72  Am.  Dec.  ^61. 

Pennaytvania^  Craig  p.  Sibbett,  16  Pa.  St. 

WiscojiMn.— Bond  P.  Wiltse,  12  Wis.  611. 

Caution  in  pnicbanng  as  affected  by  occu- 
pation of  purchaser. —  In  a  Louisiana  case  it 
is  held  that  a  party  who  makes  it  his  busi- 
ness to  buy  commercial  paper  and  negotiate 
transactions  in  the  same  is  not  in  the  same 
situation  as  a  bank  whose  business  it  is  to 
make  payments  when  paper  is  presented,  as 
greaUr   caution   should   be   required   on   the 

S.rt  of  the  former  than  the  latter.     Smith  p. 
echanics',  etc.,  Bank,  6  La.  Ann.  610.     See 
also  Bedell  p.  Burlington  Nat  Bank,  16  Kan. 
[IX,  A.  S,  a.  (IV),  (a)] 
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are  aB  a  rule  chargeable  witli  notice  of  the  statator;  limitations  and  power  of  such 
corporationB  in  regard  to  the  issue  of  commercial  paper  and  must  make  inquiry 
regarding  the  extent  uf  sncii  power,"  especially  where  the  paper  is  issued  bjra 
municipality  ; "  and  every  purcliaaer  of  municipal  or  corporate  paper  wliich  upon 
its  face  refers  to  the  statute  or  autliority  under  which  it  was  issued  is  put  upon 
inquiry  tliat  the  reqnirements  of  such  Btatate  have  been  complied  with  and  can- 
not claim  as  a  Jxma  fide  holder  if  he  fail  to  make  inquiry  regarding  such 
compliance." 

(b)  Extent  of  Inquiry  When  Required.  Where  a  certain  irregularity  is  sug- 
gested by  a  particular  defect  of  the  paper,  or  where  a  purchaser  has  knowledge 
of  some  suspicions  circumstance  attendmg  its  n^^tiation,  he  is  bound  only  to 
make  inquiries  calculated  to  relieve  t)ie  paper  of  the  suspicions  suggested  by  thi^ 
particular  circnmstance,  and  is  not  bound  to  iavestigate  the  whole  beld  of  pos^iblo 
defenses  not  suggested  by  the  irregularity."*  So  if  the  purchaser  takes  tlie  riik 
of  the  existence  of  the  particular  defense  suggested  by  the  irregularity  he  assumes 
no  greater  risk  than  the  burden  of  proving  that  which  would  have  protected 
him  had  he  made  diligent  inquiry  and  will  not  be  open  to  defenses  not  suggested 
by  the  particular  circumstance. 

(o)  Effect  of  Inquiry.  If  a  purchaser  having  knowledge  which  excites  liis 
suspicious  aiid  leads  to  inquiry  receives  upon  such  inquiry  information  from  :i 
supposedly  credible  source,  which  would  naturally  remove  his  suspicions,  L^ 
may  rightfully  act  upon  the  information  thus  received  and  claim  the  position  of 
a  bona  fide  holder ;  *'  but  where  he  has  actual  notice  of  outstanding  claims  he  i& 


130,  where  it  is  said  that  it  may  be  tnie  that 
a  party  engaged  in  dealing  in  commercial 
paper  may  be  more  familiar  with  the  habits 
of  business  men  in  the  making  and  discount- 
ing of  such  paper,  and  therefore  more  charge* 
able  with  notice  of  anything  unuslial  in  the 
form  of  the  paper  or  the  conduct  of  the 
holder;  but  that  beyond  this  he  is  under  no 
greater  obligations  than  any  other  purchaser 
to  inquire  into  and  ascertain  the  true  na- 
ture of  the  transaction  between  the  maker 
and  payee. 

36.  /Ilinotc. —  Gaddis  t*.  Kichmond  County, 
02  III.  119. 

Louisiana. —  Wilson  V.   Shreveport,  29  !«. 
Ann.  673. 
MiaaUaippi. —  Sykea  ».  Columbus,  55  Miss. 

lis. 

A'eio  Jersey. —  Morrison  V.  Bernards  Tp., 
30  N.  T,  L,  219;  Backensack  Water  Co,  v. 
De  Kay,  30  N.  J.  Eq.  548. 

Htnic  rurfc.— Gould  F.  Sterling,  23  N.  Y. 
430;  Orleans  Bank  v.  Merrill,  2  Hill  (N.  Y.) 
295;  Smith  V.  Strong,  2  Hill   (N.  Y.)   241. 

Ohio.— Lee  i".  Hartwell,  3  Ohio  Dee.  (Re- 
print) 225. 

Virginia. — Si II im an  v.  Fredericksburg,  etc., 
H.  Co.,  27  Gratt.  (Va.)   119. 

United  Sfoie*.— Mercer  County  v.  Provi- 
dent Life,  etc.,  Co.,  72  Fed.  623,  19  C.  C.  A. 
44. 

37.  Lindsey  P.  Rottaken,  32  Ark.  619 ;  Mid- 
dleport  c.  ^ana  L.  Ins.  Co.,  82  111,  562;  Mc- 
Pheraon  v.  Foster,  43  Iowa  48,  22  Am.  Rep. 
215;  Clark  r.  Des.  Moines,  IQ  Iowa  199,  87 
Am.  Dec.  423;  Merchants'  Exch.  Nat.  Bank 
f.  Bergen  County,  115  U.  8.  384,  6  S.  Ct.  88, 
29  I.^  ed.  430;  Ogden  v.  Daviess  County,  102 
U.  S.  634,  26  L.  ed.  263 ;  Anthony  v.  Jasper 

IIX.  A.  8,  a,  (IV),  (A)] 


County,  101  U.  S.  603,  25  L.  ed.  1005  Uffirti- 
ing  4  Dill.  (U.  S.)  136,  1  Fed.  Cas.  Ko.  188, 
3  Centr.  L.  J.  321]  ;  U.  S.  Trust  Co.  r.  Min- 
eral Ridge,  104  Fed.  851,  44  C.  C.  A.  218. 

38.  AMxiama. —  Morton  r.  New  Orleans, 
etc.,  R.,  etc.,  Co.,  79  Ala.  590. 

Indiana. —  Aurora  v.  West,  22  Ind.  S8,  S» 
Am.  Dec.  413. 

Kansaa. —  Central  Branch  Union  Pac.  R. 
Co.  f.   Smith,  23  Kan.   746. 

Louiaiana. —  Louisiana  St*te  Balik  r.  Or- 
leans Nav.  Co.,  3  La.  Ann.  294. 

A"of-(A  Carolina. —  Claybrook  v.  Rocking- 
ham County,  114  N.  C.  453,  19  S.  E.  593. 

Wiaooiuin.— Veeder  t.  Lima,  19  Wis. 
2S0. 

United  Blatet. —  Bates  County  c.  Winters, 
97  U.  S.  83,  24  L.  ed.  833;  McCIure  v.  Ox- 
ford Tp.,  94  U.  S.  420,  24  L.  ed.  129. 

He  need  not  look  ftutbei  than  tbe  offidil 
record  to  see  if  such  laws  hafe  been  complied 
with.  Rathbone  v.  Kiowa  County,  93  Fed. 
125,  49  U.  S.  App.  577,  27  C.  C.  A.  477;  West 
Plains  Tp.  V.  Sage,  60  Fed.  943,  32  U.  S.  App. 
726,  16  C.  C.  A.  553. 

39.  Cowing  V.  Altman,  '71  N.  Y.  435,  27 
Am.  Rep.  70.  See  also  Lane  r.  Krdile.  22 
Iowa  399;  Donovan  v.  Fox,  121  Mo.  236,  23 
S.  W.  916;  Weeks  c.  Foi,  3  Thomps.  4  C. 
{N.  Y.)   354. 

40.  Wilson  If.  Metropolitan  El.  R.  Co..  IM 
N.  Y.  146,  24  N.  E.  334,  30  N.  Y.  SL  787,  ir 
Am.  St.  Rep.  625 ;  Cowing  t.  Altman,  71 S.  V. 
435,  2T  Am.  Rep.  70. 

41.  Powell  o.  Franklin,  62  Ga.  171;  Bel- 
mont Branch  Ohio  Stale  Bank  c.  Hoge.  3* 
N.  Y.  65  [affirming  7  Bosw.  (N.  Y.)  5431; 
Williamson  i>.  Brown,  15  N.  Y.  354;  Heist  r 
Hart,  73  Pa.  St  286. 
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not  wan-anted  in  heeding  statements  of  partiea  whose  interest  it  would  be  to  mis- 
lead him." 

(v)  Nbcesstty  op  Notics  of  Particular  Defect.  It  is  sufficient  to 
affect  a  purchaser  with  notice  that  he  had  knowledge  of  frand  or  illegality  in  the 
transaction  as  a  whole,  and  notice  of  the  specific  facte  which  impeach  the  vahdity 
of  the  instrument  or  transaction  need  not  oe  brought  home  to  liira.** 

(vi)  Necessity  of  Knowledge  of  Legal  Effect  of  Notice.  If  a  party 
has  knowledge  of  facts  or  circnmstances  involved  in  tlie  negotiation  of  a  note, 
the  legal  effect  of  which  would  avoid  the  transfer  to  him,  he  cannot  claim  as  a 
hotut  jid0  liolder,  no  matter  how  honestly  he  may  have  believed  that  the  law 
would  BHstaiu  the  transfer,** 

(vii)  Tims  op  Receiving.  Xotice  to  an  indorsee  after  the  completion  of  a 
purchase  is  of  course  itnmaterial,*'  bnt  it  is  essential  to  his  chai-aotor  aa  a  hona 
fide  holder  that  the  bargain  be  actually  and  in  good  faith  concluded  and  the  con- 
sideration paid  betore  notice  is  received,**  In  the  application  of  this  rule  it  is 
held  that  an  unexecuted  agreement  to  pay  is  not  a  payment^  and  that  if  tJie  holder 
receives  notice  before  executing  bib  agreement  he  cannot  do  so  in  good  faith," 
Hence  although  a  check  has  been  credited  upon  t!ie  books  of  a  bank  notice  before 
its  actual  payment  would  prevent  its  liquidation  in  good  faitli.*^  So  in  case 
of  partial  payment  the  purchaser  is  a  hona  fide  holder  only  to  the  extent  of 
payment  made  by  him  before  notice,**  but  if  one  receives  a  note  as  payment  for 
personal  property  a  delivery  of  all  such  property  before  notice  is  not  indispen- 
sable,'" and  notice  before  a  renewal  of  the  original  instrument  will  not  prevent  a 
renewal  of  the  same,*' 

b.  Facts  OF  Circumstances  Constltatlnff  or  Implylnff  Notlee  —  (i)  Failure  to 
Make  Inquiry  Under  Suspicious  Circumstances —  (a)  Early  Rule.  By  an 
early  rnle,°^  which  was  itself  a  departui-e  from  a  fairly  well-established  and  settled 


42.  Carter  v.  Lehm&n,  SO  AU.  126,  T  So. 
735, 

43.  Knapp  i>.  Lfe,  3  Pick,  (Mms.)  4S2 
(holding  that  knowledge  at  the  time  of  tak- 
ing a.  note  that  the  maker  intends  to  eet  up 
in  defense  a  failure  of  title  to  the  land  for  the 
price  of  which  the  note  was  given  is  Buffi- 
cient  to  allow  such  defense  to  operate  against 
the  indorsee,  although  he  did  not  know  the 
particular  facts  invalidating  the  title )  ; 
Whaley  v.  Neill,  44  Mo.  App.  318 ;  Ormsbee 
0.  Howe,  54  Vt.  182,  41  Am.  Rep.  841.  To  a 
eimilar  efTect  see  Heniy  o.  Soeed,  9B  Mo.  407, 
12  S.  W.  663,  17  Am.  St  Rep.  580  [modify- 
\ns  Mayes  v.  Robinson,  03  Mo.  114,  6  S.  W. 
611], 

44.  Smith  v.  Lawsou,  18  W,  Va.  212,  41 
Rep,  688, 
,  Georgia. —  Heard  V.  Bhedden,  113  Ga, 


Am,] 


162,  i 


S.  I 


/oica.~  Richards  v.  Monroe,  85  Iowa  359, 
BZ  N.  W,  330,  3B  Am,  St,  Rep.  301. 

Hew  York. —  Hoge  v.  Lansing,  35  N.  Y. 
136;  Mickles  c.  Colvin,  4  Barb.  (N.  Y.)   304. 

Ohio.— Perkins  v.  White,  36  Ohio  St.  530; 
BaiBett  V.  Avery,  15  Ohio  St.  290 ;  Louden- 
back  p,  Lowry,  4  Ohio  Cir.  Ct.  B5,  2  Ohio  Cir. 
Dec.  422. 

England.—  Swan  v.  Steele,  7  East  210,  3 
Smith  K.  B.  199,  6  Rev.  Rep.  618. 

See  7  Cent,  Dig.  tit.  "  BilU  and  Not«s," 
f  812. 


Iowa. —  Delaware  County  Bank  c.  Dun- 
combe,  48  Iowa  48B. 

If icAi^an. —  Uacacig  V.  Brown,  34  Mich. 
503. 

A'ebrtuita.-^  Bmmback  P,  German  Nat. 
Bank,  46  Nebr.  540,  65  K.  W.  1B8 ;  Colby  r. 
Parker,  34  Nebr.  510,  42  N,  W.  603, 

"New  Fort.— Crandall  v.  Vickery,  45  Barb. 
(N.  Y.)  158;  Watson  r,  Cabot  Bank,  5  Sandf. 
(N.  Y.)  423;  De  Mott  v.  SUrkey,  3  Barb. 
Ch.  (N.  Y.)  403. 

North  Carolina. —  Kerr  v.  Cowen,  17  N,  C. 
356. 

Virginia. —  Norvell  r.  Hudgins,  4  Munf. 
(Va.)   406. 

England. —  De  la;  Chaufnett«  v.  Bank  of 
England.  9  B,  &  C.  208,  17  B.  C.  L.  100, 

47.  Hubbard  v.  Chapln,  2  Allen  (ilaaa.) 
32B ;  Dresser  f.  Missouri,  etc.,  R.  Conatr,  Co.. 
03  U.  S,  92,  23  L.  ed.  815  [approred  in  Lylle 
V.  Lansing,  147  U.  S.  50,  13  S.  Ct.  254,  37 
L.  ed,  78], 

48.  Mann  v.  Springflcld  Second  Nat.  Bank. 
30  Kan.  412,  I  Pae.  570 ;  Thompson  v.  Sioux 
Falls  Nat.  Bank,  150  U.  S.  231,  14  S.  Ct.  04, 
37  L,  ed.  1063. 

48.  Hubbard  v.  Chapin,  2  Allen  (Mass.) 
328.    Compare  Adams  v.  Soule,  33  Vt.  538. 

50,  Merritt  v.  Bag%\-ell.  70  Ga.  578.  Sea 
also  Spering's  Appeal,  10  Pa.  St.  235. 

61.  Hopkins  v.  Boyd,  II  Md.  107;  Union 
Bank  v.  Bulmer,  10  Montreal  Leg.  N.  361. 

52.  Modification  of  rule. —  A  short  time 
aft«r  this  rule  was  laid  down  it  was  very 
[IX.  A,  S,  b.  (1).  («)] 
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principle,™  circnmstances  wliich  onglit  to  excite  the  enspicions  of  a  prndent  and 
careful  man  constituted  such  notice  or  knowledge  to  him  as  an  inquiry  would  have 

Ei'obably  disclosed  and  destroyed  liis  character  ae  a  hona  fide  holder.'*  TliiB  rule 
as  been  recognized  and  expressly  or  in  substauce  followed  in  several  American 
cases,"  and  in  some  jurisdictions  expressly  affirmed  by  statute.'" 

(b)  Modem  Rule.    It  was,  however,  but  a  short  time"  until  this  rule,  both 
in  its  original  and  modified  form,  was  abandoned,"*  and  tlie  principle  is  now  well' 


materially  modified  bj  the  eatabliahment  of 
the  principle  that  suapicioua  circumstwicea 
would  not  of  thcmaclveB  affect  the  bona  fides 
of  plaintiff,  unless  it  could  be  shown  that  he 
was  guilty  of  gross  negligence  in  not  making 
inquiry.  Crook  v.  Jadis,  6  B.  &  Ad.  009,  27 
E.  C.  L.  383,  6  C.  4  P.  191,  25  K  C,  L.  38B,  3 
L.  J.  K.  B.  87,  3  N.  &  SI.  257  [affirmed  in 
Backhouse  v.  Harrison,  6  B.  &  Ad.  lOSS,  3 
N.  &  M.  188,  27  E.  C.  L.  461]. 

53.  Grant  v.  Vaughan,  3  Burr.  ISIS; 
Miller  v'.  Race,  1  Burr.  452 ;  Peacock  v. 
Rhodes,  Dougl.  611;  Lawsou  c.  Weston,  4 
Esp.  56;  Anonymous,  1  Salk.  126  [all  cited 
in  Hamilton  v.  Marks,  63  Mo.  167 ;  Qoodman 
1'.  Simonds,  20  How.  (U.  S.)  343,  IS  L.  ed. 
934].  See  also  Roth  v.  Colvin,  32  Vt.  12S, 
136,  where  it  is  said:  "Previous  to  the 
case  of  Gill  v.  Cubitt,  3  B.  4'  C.  488,  6  D.  &  R. 
324,  3  L.  .1.  K.  B.  O.  8.  48,  10  E.  C.  L.  216, 
the  rule  does  not  appear  to  have  been  very 
definitely  settled  in  the  English  courts.  The 
language  of  judges  in  different  cases  seems  to 
Tibrate  between  the  two." 

For  on  excellent  stunmary  of  the  evolution 
of  the  law  on  this  point  see  Matthews  v. 
Poythress,  4  Ga.  287. 

54.  Rothschild  c.  Comey,  9  B.  4  C.  388,  4 
M.  &  R.  411,  17  E.  C.  L.  178;  GiH  u.  Cubitt, 
3  B.  4  C.  468,  5  D.  A  R.  324,  3  L.  J.  K.  B. 
O.  S.  48,  10  E.  C.  L.  215    (leading  case). 

For  applicationa  of  this  rule  see  Down  t>. 
Hailing,  4  B.  4  C.  330,  10  E.  C.  L.  602,  2 
C.  at  P.  11.  12  E.  C.  h.  423,  6  D.  4  R.  465,  3 
L.  J.  K.  B.  0.  S.  234;  Strange  c.  Wigney, 
6  Bing.  677,  4  M.  4  P.  470,  le  E.  C.  L.  305; 
Snow  r.  Peacock,  3  Bing.  408,  U  E.  C.  L. 
2  C,  4  P.  215,  12  K  C.  L.  535,  11  Moore 


Hale,  8  Coon. 


C.  P. 

SS.  Connecticut. —  Hall   i 
33G.. 

lilmoia. —  Sturgea  v.  ■  Metropolitan  Nat. 
Bank,  4B  111.  220;  Murray  v.  Beckwith,  48 
111.  391;  Russell  D.  Hadduck,  8  lU.  233,  44 
Am.  Dec.  693. 

Iowa, —  Ryan  v.  Chew,  13  Iowa  689;  Iowa 
College  c  Hill,  12  Iowa  462;  Kelly  v.  Ford, 
4  Iowa   140. 

Louisiana. —  Littell  v.  Marshall,  1  Rob. 
(La.)  61;  Lapice  ii.  Clifton,  17  La.  152; 
Maurin  c.  Chambers,  18  La.  207;  Nicholson 
V.  Patton,  13  La.  213;  Vairin  v.  Hobson,  8 
La,  50,  28  Am.  Dee.  125. 

Maine.—  Nutter  ti.   Stover,  48  Me.  163. 

Massachusetts.  — ■  Ayer  v.  Hutchins,  4 
Mass.  370,  3  Am.  Dec.  232.  See  also  Cone 
r.  Baldwin,  12  Pick.   (Mass.)   546. 

MiaaoUTi. —  Greer    r.    Yosti,    68    Mo.    307; 

Hamilton  v.  Marks.  52  Mo.  78.  14  Am.  Rep. 

391   {approved  in  Edwards  v.  Thomas,  2  Mo. 

App.    282] ;    Buckner   v.   Jones,    1    Mo.   App. 

[D!.  i,  S.  b.  (0,  («)1 


638,  which  cases,  however,  are  otierruled  in 
Hamilton  t:.  Marks,  63  Mo.  167,  where  tbt 
modern  English  doctrine  is  adhered  to. 

Neto  Hampshire. —  Bank  d.  Rider,  58  N.  H. 
512;  Warren  c.  BWeet,  31  N.  H,  332.  But 
for  facts  held  inauflicient  to  justify  the  appli- 
cation of  this  doctrine  see  Orosby  v.  Grant,  36 
N.  H.  273. 

Xew  York. —  Pringle  v.  Phillips,  5  Sutdf. 
(N.  Y.)  157;  Holbrooke.  Mix,  1  E.  D.  Smith 
(N.  Y.)  194;  Safford  v.  Wyckoff,  4  Hill 
(N.  Y.)  442. 

Xorih  Carolina. —  Hulbert  v.  Douglu.  U 
N.  C.   122. 

Pennsylvania. —  BeltshooTer  c.  BIsckiUck, 
3  Watts  (Pa.)  20,  27  Am.  Dec.  330.  Sfc  iln 
Cromwell  v.  Arrott,  1  Serg.  &  R.  (Pa.)  180; 
Dickson  c.  Primrose,  2  Miles    (Pa.)   366. 

Tennesste. —  Merritt  c.  Duncan,  7  HeiiL 
(Tenn.)  158,  IB  Am.  Rep.  012;  Ryland  r. 
Brown,  2  Head  (Tenn.)  270;  Van  Wyek  t. 
Norvell,  2  Humphr.  (Tenn.)  192;  Hunt  r. 
Sandford,  6  Yerg.   (Tenn.)   387. 

Vermont.—  Gould  f.  Stevens,  43  Vt.  125. 5 
Am.  Rep.  285;  Roth  p.  Colvin,  32  Vt.  im 
Sandford  p.  Norton,  14  Vt.  228. 

D6.  Phillips  i:  Loyd,  83  Ga.  .'i38,  10  S,  E 
232 ;  Gibson  V.  Hawkins,  69  Ga.  354,  47  Am. 
Rep.  767. 

57.  The  original  depaitore  from  the  rule, 
both  as  it  was  at  first  announced  and  m  it 
was  subsequently  modified,  was  made  bj  the 
case  of  Goodman  v.  Harvey,  4  A.  4  E.  STD. 
6  L.  J.  K.  B.  280,  6  N.  &  M.  372,  31  E.  C,  L 
381.  decided  in  1838,  twelve  years  after  tbf 
original  rule  waa  announced  in  Gill  p.  Cubitt, 
3  B.  ft  C.  466,  6  D.  &  R.  324,  3  L.  J.  E.  B. 
0.  S.  48,  10  E.  C.  L.  215. 

68.  Tbe  iMson  for  the  abandonineat  «f 
this  rule  was  that  experience  found  it  to  be 
inconsistent  with  true  commercial  policy,  in 
that  it  provided  nothing  like  a  criterion  m 
which  a  verdict  could  be  based,  and  it  wu 
therefore  uncertain  and  not  uniform.  Thi> 
arose  from  the  fact  that  suspicions  are  likelv 
to  assert  themselves  in  different  ways  in  dif- 
ferent minds.  So  too  what  would  be  conijd- 
ered  prudence  would  be  likely  to  be  found  to 
vary  with  different  persons.  As  one  prudent 
man  might  suspect  what  another  would  not. 
and  tbe  standard  of  the  jury  might  be  higbn 
or  lower  than  that  of  other  men  equall^r  pru- 
dent  in  the  management  of  their  affairs. 

Jf orytond.— WilKams  c  Huntington.  68 
Md.  590.  13  Atl.  336,  6  Am.  St.  Rep.  477, 

Ifichiffon.— Davis  B.  Seeley,  71  Mich.  8)9. 
38  N,  W.  901. 

Missouri. —  Hamilton  v.  Marks,  63  Ho.  lEi. 

Nem  Jersey.-^  Hamilton  r.  Voo^t,  M 
N.  J.  L.  187. 

Wcw  York. —  Hagee  P.  Badger,  34  N.  I- 
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eetAbliehed  that  neither  a  suGpicion  oi  oefeet  of  title,  knowledge  of  cirenmetancea 
which  would  excite  snch  Bospicioii  in  the  mind  of  a  prudent  man  or  pat  him  on 
inmiiry,''  nor  even  gross  negligence  on  the  part  of  the  taker  ^  will  aSect  hia  right 
nnless  the  circa m stances  or  suspicions  are  so  cogent  and  cbvions  that  to  reumin 
passive  would  amount  to  bad  faith."     In  other  words  the  question  is  now  one  of 


247,    90   Am.   Dec   601    [affWinvng    30    Barb. 
(N.  Y.)   246]. 

Oregon. —  Bowman  p.  MetMfer,  27  Oreg.  23, 
3»  Pac.  3,  44  Fac  lOM. 

S9.  Alabama. —  Morton  v.  New  Orleans, 
etc.,  R.  Co.,  etc.,  Assoc.,  79  AU.  690;  Spenoe 
r.  Mobile,  etc.,  R.  Co.,  79  Ab.  S76. 

California. —  Sinkler  o.  Siljan,  13S  Oal.  306, 
68  Pac.  1024. 

Colorado. —  Merchants'  Banic  v.  UcClBlland, 
9  Colo.  608,   13  Fac.  723. 

Georgia. —  Mattbewa  e,  PoytbreM,  4  O*. 
287. 

/HinoM.— Merritt  v.  Bwden,  191  111.  136, 
CO  N.  E.  007,  85  Am.  Bt,  Kep.  246  [a/prmirtg 
03  111.  App.  613];  Fidler  t>.  Paxton,  101  111. 
App.  107;  Metcalf  r.  Draper,  98  111.  App. 
399;  Tbajer  v.  Richard.  44  m.  App.  lOG; 
Hoplcina  r.  Withrow,  42  111.  App.  684. 

/oim. —  Richards  o.  Monroe,  86  Iowa  359, 
52  N.  W.  339.  39  Am.  St.  Rep.  301 ;  Cook  v. 
Wiennan,  61  Iowa  561,  2  N.  W.  386;  Ltuie  p. 
Evans,  49  Iowa  IS«;  Earbnrt  v.  Gant,  32 
Iowa  481 ;  Lake  t;.  Reed,  29  Iowa  258,  4  Am. 
Rep.  209. 

Kanaae.—  Fox  r.  Kansas  City  Bank,  30 
Kan.  441,  1  Pac.  780. 

Kentucky.—  Montgomery  p.  Citizens'  Nat. 
Bank,  16  Ky.  L.  Rep.  446. 

Maryland. —  Citizens'  Nat.  Bank  «.  Hooper, 
47  Md.  88. 

ilaeeachuaella. —  Smith  c,  Livingston,  111 
Mhss.  342. 

Mtehigan. —  Helms  c.  Donglass,  81  Mich. 
442,  50  N'.  W.  1009;  Davis  e.  Seeley,  71  Mich. 
209.  38  N.  W.  001. 

itiaeoari. —  Jennings  v.  Todd,  118  Mo.  206, 
24  S.  W.  148,  40  Am.  St.  Rep.  373;  Wright 
Invest.  Co.  v.  Fillingham,  35  Mo.  App.  634; 
Cameron  First  Nat.  Bank  v.  Stanley,  46  Mo. 
App.  440;  Lafayette  Rav.  Bank  f.  St.  Louis 
Stoneware  Co.,  4  Mo.  App.  276. 

yehraaka. —  Martin  r.  Johnston,  34  Nebr. 
797,  52  N.  W.  819;  Dobbins  v.  Obennan,  17 
Nebr.  163,  22  N.  W.  356. 

."■rui  Jeraey. — .  National  Bank  of  Republic 
V.  Young,  41  N.  J.  Eq.  531,  7  Atl.  4B8. 

.VeiP  York. —  Colson  r.  Amot,  57  N.  Y.  253, 
15  Am.  Rep.  49S;  Belmont  Branch  Ohio 
State  Bank  r.  Hi^e,  36  N.  Y.  66  [aj^rminff 
7  Bomv.  (N.  Y.)  643].  See  also  Tiimblety  v. 
O'Connor,  13  Daly  (N.  Y.)  177. 

Ohia. —  Kitchen  f.  Loudenback,  48  Ohio  St. 
177,  26  N.  E.  079,  20  Am.  St.  Rep.  640 
lamrming  3  Ohio  Cir.  a.  228,  2  Ohio  Clr. 
Dec  129] ;  Johnson  v.  Way,  27  Ohio  St  374. 

Pemuylvatua. —  Clarion  Second  Nat.  Bonk 
V.  Horgsn,  166  Pa.  St.  199,  30  Atl.  957,  44 
Am.  St.  Rep.  652,  35  Wkly.  Notes  Cas.  (Pa.) 
484;  MeSparran  C.  Neeley,  91  Pa.  St.  17; 
Phelan  r.  Moss,  67  Pa.  8t  60,  6  Am.  Rep. 
402;  Saylor  e.  Merchants'  Ezch.  Bank,  I 
Walk.  (Pa.)  328. 
[«0] 


SoatK  Carolina.—  Walker  t>.  Kee,  14  S.  C. 
142. 

Virginia. —  De  Voas  e.  Richmond,  18  Gratt. 
(Va.)   338,  98  Am   Dec.  647. 

United  States. — Hotcfakias  c.  National  Shoe, 
etc..  Bank,  21  Wall.  (U.  S.J  364,  22  L.  ed.  846; 
Goodman  o.  Simonda,  20  How.  (U.  S.)  343, 
16  L.  ed.  034;  Atlas  Nat.  Bank  r.  Holm,  71 
Fed.  489,  34  U.  8.  App.  472,  10  C.  C.  A.  04; 
Clark  V.  Evans,  66  Fed.  263,  27  U.  S.  App. 
640,  13  C.  C.  A.  433;  Sherman  Bank  v.  Ap- 
person,  4  Fed.  25 ;  E»  p.  Eatabrook,  2  Lowell 
(U.  S.)  547,  8  Fad.  Cos.  No.  4,534,  15  Alb. 
L.  J.  271.  24  Pittsb.  Leg.  J.   (Pa.)   162. 

England. —  Jones  v.  Gordon,  2  App.  Caa, 
616,  47  L.  J.  Bankr.  1,  37  L.  T.  Rep.  N.  B. 
477,  26  Wkly.  Rep.  172. 

60.  Colorado. —  Merchants'  Bank  v.  Mc- 
Clelland, 0  Colo.  608,  13  Pao.  723. 

Conneclioul. —  Craft's  Appeal,  42  Conn. 
146. 

Delaware. —  Mears  v.  Waples,  4  Honst. 
(DeL)   62. 

Qeorgia. —  Jiatthews  v.  Poythress,  4  Ga, 
287. 

lUinoia. —  Shreeves  v.  Allen,  70  111.  663; 
Comstock  V.  Hannah,  76  111.  630;  Lampson  r. 
Illinois  TruBt.  etc.,  Bank.  62  111.  App.  371; 
Webber  v.  Indiana  Nat.  Bank.  49  III.  App. 
336;  De  Lon^  v.  Schroeder,  45  III.  App.  236; 
Thayer  i-.  Richard,  44  111.  App.  105:  Smith 
P.  Culton,  6  111.  App.  422. 

Iowa. —  Pond  r.  Waterloo  Agricultural 
Works,  60  Iowa  606. 

Maryland. —  Citizens'  Nat.  Bank  v.  Hooper, 
47  Md.  88. 

Miaaiaaippi. —  New  Orleans,  etc.,  R.  Co,  t. 
Mississippi  College.  47  Miss.  660. 

Tfew  YorJ:.^  Chapman  r.  Rose,  50  N.  Y. 
137,  16  Am.  Rep.  401  [reverging  44  How.  Pr. 
(N.  Y.)  364];  Seybel  v.  National  Currency 
Bank,  54  N.  Y.  288,  13  Am.  Rep.  683:  New 
Haven  City  Bank  v.  Perkins,  29  N.  Y.  564, 
86  Am.  Dec.  332. 

Pennaylnanta. —  Moorebead  x>.  Gllmore,  77 
Pa.  St.  118,  18  Am.  Rep.  436. 

Texaa. —  Buchanan  v.  Wren,  10  Tex.  Civ. 
App.  560,  30  S.  W.  1077. 

Virginia. —  Frank  C.  Lilienfeld,  33  Gratt. 
(Va.)  377. 

United  Statet.—  Swift  f .  Smith,  102  U.  S. 
442,  ze  L.  ed.  103;  Brown  v.  Spofford,  95 
U.  S.  474,  24  L.  ed.  608 ;  Murray  r.  Lardner, 
2  Wall.   (U.  S.)    110,  17  L.  ed.  857, 

81.  /Ilinoia.— Comatock  v.  Hannah,  76  III. 
S30. 

Michigan. —  Miller  c.  Finlay,  26  Mich.  240, 
12  Am.  Rep.  306. 

ifinnetota. —  Merchants'  Nat.  Bank  e,  Sul- 
livan, 63  Minn.  468,  66  N.  W.  924 ;  Tourtelot 
V.  Reed,  62  Minn.  384,  64  N.  W.  928;  Mer- 
chants' Nat.  Bank  t).  Hanson,  33  Minn.  40, 
21  N.  W.  840,  S3  Am.  Rep.  0. 

[IX.  A.  a,  b.  (I),  (B)] 
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good  or  bad  faith  and  not  of  diligence  or  negligence,"  except  so  far  as  the  want 
of  caution  is  material  as  bearing  on  the  qnestion  of  good  faith,"*  and  snspicioDS  or 
knowledge  of  facta  which  fall  short  of  bad  faith  do  not  amount  to  notice.**    In 

upon  it  if  he  has  come  by  it  honeatly.  Wilaon 
D.  Denton,  82  Tex.  531,  18  S.  W.  820.  27  Am. 
St.  Rep.  BOB. 

63.  Georgia. —  Hatthews  v.  Pc^lur«sa,  4 
Qa.  237. 

/ilmow.— Murray  v.  Beckwith,  81   HI.  43. 

Indiana. —  Salander   v.   Loclcwood,   6S    Ind. 


IfuaouH. —  UayeB  v.  Kobinsoa,  B3  Mo.  114, 
S  S.  W.  611. 

Sew  Jersey. —  Hamilton  0.  Vought,  34 
N.  J.  L.  187 ;  National  Bank  of  Republic  v. 
Young,  41  N.  J.  Eq.  631,  7  Atl.  488. 

Hcto  York. —  Canajoharie  Nat.  Bank  v. 
Diefendorf,  123  N,  Y.  191, -25  N.  E.  402,  33 
N.  Y.  St.  389,  10  L.  R.  A.  676. 

United  States. —  Hotchkisa  p.  National 
Shoe,  etc..  Bank,  21  Wall.  (U.  S.)  354,  22 
L.  ed.  645;  Murray  p.  L^rdner,  2  Wall.(U.  S.) 
110,  17  L,  ed.  857;  Goodman  i).  Simonda,  20 
How.  (U.  S.)  343,  15  L.  ed.  934;  Doe  c. 
Northwestern  Coal,  etc.,  Co.,  78  Fed.  62. 

England. —  Goodman  f.  Harvey,  4  A.  &  E. 
870.  6  L.  J.  K.  B.  260,  6  N.  i  M.  372,  31 
E.  C.  L.  381 ;  Swan  P.  North  British  Australa- 
sian Co.,  2  H.  4  C.  175.  10  J«r.  N.  8.  102,  32 
JL.  J.  Exch.  273,  11  Wkly.  Rep.  862. 

68.  Xrkansas. —  Thompson  t.  Love,  61  Ark. 
81,  32  S.  W.  65. 

Qeorgia, —  Matthews  «.  Poythress,  4  Oa. 
287. 

/Htnoi«.~  Merritt  v.  BOTden,  191  111.  136, 
60  N.  E.  907,  85  Am.  St.  Hep.  2401  Mann  c. 
Metchanta'  L.  &  T.  Co.,  100  111.  App.  224; 
Metcalf  V.  Draper,  9B  111.  App.  399;  Leseure 
e.  Weaver,  89  111.  App.  628. 

Indiana. —  Tescher  v.  Merea,  118  Ind.  586, 
21  N.  E.  310. 

Iowa. —  Pond  v.  Waterloo  Agricultural 
Works,  50  Iowa  696. 

Kansas. —  Fox  c.  Kansas  City  Bank,  30 
Kan.  441.  1  Pac.  789. 

Maryland. —  Williama  o.  Huntington,  68 
Md.  690,  13  Atl.  336,  6  Am.  St.  Bep.  477; 
Crampton  v.  Perkins,  65  Md.  22,  3  Atl.  300. 

Minnesota. —  Tourtelot  v.  Reed,  62  Minn. 
384,  64  N,  W.  828. 

JVsm  York. —  Cheever  v.  Pittsburgh,  etc., 
R.  Co.,  150  N.  Y.  5B,  44  N.  E.  701,  66  Am. 
St  Rep.  646,  34  L.  R.  A.  69 ;  Welch  v.  Sage, 
47  N.  Y.  143.  7  Am.  Rep.  423 ;  Magee  u.  Bad- 
ger, 34  N.  Y.  247,  90  Am,  Dec.  691  [affirming 
30  Barb.   (N.  Y.)   246]. 

Oregon. —  Bowman  p.  Metzger,  27  Oreg.  23, 
39  Pac.  3,  44  Pac.  1090. 

Pennsiilvania. — ■  MoSparran  f .  Neeley,  Bl 
Pa.  St.   17. 

Texas. —  Wilson  c.  Denton,  82  Tex.  631,  18 
S.  W.  620,  27  Am.  St.  Rep.  908;  Rotan  v. 
Maedgen,  24  Tex.  Cn.  App.  668,  69  S.  W.  535. 

'Washington. —  McNamara  r.  Jose,  28  Wash. 
461.  08  Pac.  903. 

United  States. —  Murray  v.  idrdner,  2 
Wall.   (U.  S.)   110,  17  L.  ed.  857. 

England. —  Carlon  r.  Ireland,  5  E.  &  B.  76S, 
2  Jur.  N.  S.  39,  25  L.  J.  Q.  B.  113,  4  Wkly. 
Rep.  200,  85  E.  C.  L.  765. 

The  ordinary  rule  of  constrDctive  notice  !■ 
not  applicable  in  the  case  of  negotiable  in- 
struments. As  promotive  of  their  circulation 
a  liberal  view  is  taken,  which  makes  the  bona 
fides  of  the  transaction  the  decisive  test  of 
the  holder's  right.  He  is  entitled  to  recover 
nX,  A.  8,  b.  (l),  (B)] 


Maryland.—  Maitland  v.  Citizens'  SaL 
Bank,  40  Md.  540,  17  Am.  Rep.  620. 

Michigan. —  Howry  v.  Eppinger,  34  Mich. 
20. 

Missouri.—  Cloud  c.  International  Book. 
etc..  Co.,  23  Mo.  App.  319. 

Note  York. —  Seybel  F.  National  Currency 
Bank,  54  N.  Y.  288.  13  Am.  Rep.  583 ;  Steio- 
hart  V.  Boker,  34  Barb.   (N.  Y.)   436. 

Bnplond.— Poster  v.  Pesrson.  1  C.  M.  ft  B. 
849.  4  L.  J.  Exch.  120.  5  Tyrw.  255. 

64.  Michigan. —  Goodrich  v.  McDonald,  77 
Mich.  486,  43  N.  W.  1019;  Mace  r.  Kennedv, 
83  Mich.  389,  36  N.  W.  137. 

Mitsouri.- —  Borgess  Invest.  Co.  f.  Vette,  Hi 
Mo.  560,  44  S.  W.  754,  84  Am.  St.  Rep.  567; 
Hamilton  v.  Marks,  03  Mo.   167. 

Nebraska. —  Martin  c.  Johnston.  34  Nebr. 
797.  62  N.  W.  819. 

New  Jersey. —  Haines  v.  Merrill  Trust  Co.. 
68  N.  J.  L.  312,  23  Atl.  798. 

NeiB  York. —  New  Haven  Ciiy  Bank  p.  Per- 
kins. 29  N.  Y.  654,  88  Am.  Dec.  332  {a/prming 
4  Bosw.   (N.  Y.)   420]. 

Ohio.—  Kemohan  v.  Manss,  53  Ohio  St.  116. 
41  N.  E.  258,  29  L.  R.  A.  317;  Kitchen  r. 
Loudenback,  48  Ohio  St  177,  26  N.  E.  979, 
29  Am.  St.  Rep.  540  [affirmiiig  3  Ohio  Cir.  Ct 
228,  2  Ohio  Cir.  Dec.  129]  ;  Johnson  v.  War, 
27  Ohio  St.  374. 

Oregon. —  Bowman  v.  Metier,  27  Dreg.  £3, 
29  Pac.  3,  44  Pac.  1090. 

Pennsylvania. —  Lancaster  County  Nat. 
Bank  V.  Garber,  173  Pa.  St  91,  36  Atl.  848; 
Clarion  Becond  Nat.  Bank  c.  Morgan.  165  P4. 
St.  199.  30  Atl,  B57.  44  Am,  St.  Kep.  652. 

Knowledge  of  &aaignment  for  nediton. — 
It  is  evident  that  after  a  certain  lapse  of 
time,  after  a  man  has  made  an  assignment 
for  his  creditors,  the  world  may  trade  with 
him  without  being  chargeable  with  notice  or 
put  upon  inquii;  to  ascertain  whether  or  not 
it  is  trading  wiUi  the  property  of  the  assignee. 
The  length  of  this  time  depends  upon  circuin- 
Btances,  such  as  the  magnitude  of  the  trans- 
action and  the  character  and  business  habiu 
of  the  party  who  made  the  assignment  It 
cannot  be  said  therefore  as  matter  of  law  that 
a  party  is  put  upon  notice  by  knowledge  o' 
the  fact  that  his  transferrer  had  previously 
made  an  assignment  for  his  creditors.  Cooley 
V.  Jones.  26  111.  667. 

Receipt  of  colUteral  I>y  bank. —  Where  the 
purchase  or  discount  of  the  note  is  otherwiH 
made  in  good  faith,  with  no  knowledge  of  any 
infirmities  in  the  note,  and  nothing  to  excite 
suspicion  in  the  mind  of  the  party  discount- 
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jurisdiction B  where  this  rule  obtains  it  is  nevertheless  held  that  where  the  circam- 
stances  are  such  as  to  justify  the  conclusion  that  the  failure  to  make  inquiry  arose 
from  a  suspicion  that  inquiry  would  disclose  a  vice  or  defect  in  the  instrument 
or  transaction  such  indorsee  should  be  charged  with  knowledge* 

(ii)  Knowledge  of  Failure  of  CoysiDESATioir — (a)  Rule  Stated.  If 
the  purchaser  knows  at  the  time  of  his  purchase  that  the  consideration  for  which 
the  note  was  given  has  failed,"  if  he  is  informed  that  the  validity  of  the  consider- 
ation is  a  question  yet  to  be  tested,"  or  if  ho  knows  or  has  legal  constructive 
notice  that  the  consideration  is  illegal,"  ho  cannot  bo  considered  a  bona  fide 
holder.  But  a  failure  of  the  consideration  in  whole  or  in  part  after  a  hona  fide 
transfer  does  not  affect  the  character  of  t!io  purchaser,  although  ho  had  full 
knowled<re  of  the  original  consideration  for  which  tiie  note  was  given." 

(b)  Application  ^  Rule  —  (1)  Aooommodatios  Paper,  Knowledge  on  the 
part  of  the  purahaser  that  the  bill  or  note  is  accommodation  paper  will  not  of 
itself  affect  his  good  faith,™  but  where  he  knows  or  is  legally  charged  witli  notice 


ing  or  piirchasitig  the  ftome,  the  mere  fact 
that  a  bank,  being  uaaequainted  with  the 
maker  and  knowing  nothing  of  his  Qnancial 
rating,  required  or  accepted  collateral  secu- 
rity from  its  customer,  the  indorser,  at  whoso 
instance  and  for  whose  benefit  the  discount 
was  made,  will  not  be  sufficient  to  require  the 
court  to  hold  as  a  matter  of  law  that  such 
bank  is  not  an  innocent  holder.  Harmon  t>. 
Hagerty,  88  Tenn.  70S,  13  S.  W.  890. 

That  the  puTchaaei  knows  the  ctwck  to  be 
a  gift  is  not  sufficient  to  put  him  on  inquiry. 
Fulweiler  v.  Eughes,  17  Pa.  St.  440,  448, 
where  the  court,  after  commenting  upon  the 
freedom  which  it  was  necessary  to  accord  com- 
mercial paper  to  maintain  its  integrity  as  a 
circulating  medium,  said:  "Notice  that  it  is 
a  gift  is  not  notice  that  payment  is  not  in- 
tended, and  one  may  ourchaBe  tiona  fide  under 
the  former  notice,  when  he  could  not  under 
the  latter.  The  donee  ha«  a.  good  title,  though 
a  revocable  one,  and  he  can  pass  a  good  title 
to  any  one  not  noti&ed  of  the  revocation." 

65.  Conneetioitt. —  Craft's  Appeal,  42  Conn. 
146. 

Indiana. —  State  Nat.  Bank  v.  Bennett,  8 
Ind  App.  879,  36  N.  E.  551. 

Mintieaota, —  Gale  e.  Birmingham,  04  Minn. 
S56,  87  N.  W.  659;  Tourtelot  e.  Reed,  62 
Minn.  384,  64  N.  W.  S28, 

JfusDuri.— Whaley  v.  Neill,  44  Mo.  App. 
316. 

United  Btatea.'-  Lytic  v.  Lansing,  147  U.  S. 
69,  13  S.  Ct.  254,  37  L.  ed.  78. 

England.—  Oakeley  v.  Ooddeen,  2  F.  ft  F. 
66S. 

66.  California. —  Rubs  Lumlier,  etc.,  Mill 
Co.  r.  Muscupiabe  Land,  etc.,  Co.,  120  Cal. 
521,  52  Fac.  9SS,  65  Am.  St.  Rep.  186. 

Georgia. —  Montgomery  v.  Hunt,  93  Ga.  438, 
21  S.  E.  59. 

/Iji'noU.— Bryant  v.  Sears,  16  III.  288. 

Zjouisiona. —  Burbridge  c.  Harrison,  20  Ijt. 
Ann.  357. 

ifaine. —  Bean  b.  Flint,  30  Me.  224. 

NeftnMfco.— Hobble  v.  Zaepffel,  17  Nebr. 
636.  23  N.  W.  614. 

Tcxa». —  National  Exch.  Bank  f.  Jackson, 
(Tex.  Civ.  App.  1865)  33  S.  W.  277.  See 
also  Twohig  f.  Brown,  86  Tex.  51,  ">  8.  W. 
768. 


See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  864. 

One  having  knowledge  of  a  partial  failnie 
of  conaideration  is  put  on  inquiry  as  to 
whether  there  is  not  a  total  failure  of  con- 
sideration for  the  note.  Meade  v.  Sandidge, 
B  Tex.  Civ.  App.  360,  30  S.  W.  245. 

67.  Studebaker  Mfg.  Co.  v.  Dickson,  70  Mo. 
272. 

68.  Ward  v.  Doane,  77  Mich.  32B,  43  N.  W. 
980 ;  Howk  c.  Eckert,  4  Thompa.  k  C.  (N.  Y. ) 
300;  Pierce  P.  Kibbee,  51  Vt.  659. 

68.  California.—  Splivallo  e.  Patten,  38 
Cal.  138,  99  Am.  Dec.  358. 

Indiana. — Anthony  c.  Slonaker,  18  Ind.  273. 

lliuaacKueetU. — -  See  Fatten  v.  Gleason,  106 
Mass.  439. 

IfebrMJ^.— Ruhlee  v.  Davis,  33  Nebr.  779, 
51  N.  W.  136,  29  Am.  St.  Rep.  609. 

New  York. —  Davis  v.  McCready,  4  E.  D. 
Smith  (N.  Y.)  605  [offirmrf  in  17  N.  Y.  230, 
72  Am.  Dec.  461]. 

Tennestee. — Alderaon  v.  Cheatham,  10  Yerg. 
(Tenn.)   304. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  864. 

70.  flKnoia.— Metcall  V.  Draper,  98  III. 
App.  306. 

Itnca.-^  Bankers'  Iowa  State  Bank  e. 
Mason  Hand  Lathe  Co.,  (Iowa  1B02)  BO 
N.  W.  612. 

Lotti*xana. —  Matthews  v.  Rutherford,  7  La. 
Ann.  225. 

Maryland. —  Maitland  o.  Citisens'  Nat. 
Bank,  40  Md.  540,  17  Am.  Rep.  620. 

Jficftisfon.— Thatcher  O.  West  River  Nat. 
Bank,  19  Mich.  196. 

liinneaota. —  Tourtelot  v.  Bnshnell,  66 
Minn.  1.  68  N.  W.  104;  Tourtelot  v.  Reed,  62 
Minn.  384,  84  N.  W.  928. 

ye\e  Jeney. —  Duncan  v.  Gilbert,  29  N.  J.  L. 
GZI. 


801, 

Vnited  States. —  Israel  e.  Gale,  77  Fed.  532, 
45  U.  S.  App.  2ie,  23  C.  C.  A.  274;  Columbus 
City  Bank  v.  Beach,  1  Blatchf.  (U.  S.)  438, 
6  Fed.  Caa.  No.  2,737. 

England. —  Smith  c.  Knox,  3  Esp.  46. 

Canada. —  Kenny  c.  Price,  20  Rev.  Jj^.  1. 
[IX.  A,  8,  b,  (n),  (.),  (1)] 
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that  the  indorser  probably  bas  no  authority  to  make  an  indorsement  of  this 
natnre,^  where  the  payee  expressly  promises  that  the  paper  shall  not  be  preseated 
to  the  maker  and  the  indorsee  takes  it  with  knowledge  of,  and  fully  assenting  to, 
saeh  agreement,''*  or  where,  after  the  payee  has  received  the  note,  he  makes  eucIi 
promise  and  the  indorsee  takes  it  with  knowledge  of  the  same,"  the  mle  b 
otherwise. 

(2)  What  CoNsnroTES  JfonoB  —  (a)  EEcrrAi  ra  iiwrRmraKr.  By  the  dedded 
weigiit  of  authority  the  recital  in  a  note  of  the  consideration  for  which  it  was 
given  is  not  of  it«elf  sufficient  to  apprise  a  purchaser  of  the  failure  of  the  same 
or  to  put  him  on  inquiry  concerning  such  failure." 

(b)  EzBcuTORT  OR  CoNTCNQSNT  Conhheratioit.  Knowledge  that  the  note  wu 
made  in  consideration  of  an  executory  contract,  unless  the  purchaser  b  alM 
informed  of  the  breach  of  such  contract,'"  or  the  fact  that  the  purchaser  knev 
that  the  consideration  was  future  and  contingent  and  that  there  might  be  o&seti 
against  it,^  will  not  affect  tlie  character  of  the  purchaser. 

(c)  Patebt  Right.  Geneially  Speaking  tiie  more  knowledge  that  a  note  waa 
given  for  a  patent  right  is  not  sa&cient  notice  of  fraud  or  Mlure  of  condderation 
to  put  a  purchaser  on  inquiry ;"  but  if  the  statute  requires  a  note  given  for  snch 
purpose  to  contain  certain  words  expresdng  that  fact,'*  a  purchaser  of  a  note 
which  docs  not  contain  such  statement,  if  with  knowledge  of  the  consideration, 
would  be  cliarged  with  notice  sufficient  to  put  him  upon  inquiry,"  unless  he  is  s 


Tl.  Friendship  First  N&t.  Bank  e.  Weston, 
25  N.  Y.  App.  DiT.  414,  49  N.  Y.  Suppl.  642 
[duftn^uu/Led  in  Uaion  Nut,  etc,  Co.  v. 
Doherty,  32  Misc.  (N.  Y.)  496,  66  N.  Y. 
Suppl.  405] ;  Smith  v.  Weston,  98  Hun 
(N.  Y.)  26,  34  N.  Y.  Suppl.  557,  68  N.  Y.  St. 
613;  Moquin  r.  Bennett,  24  Misc.  (N.  Y.) 
157.  51  N.  Y.  Suppl.  18. 

72.  Dof^ett  17.  Whiting,  3.^  Conn.  366. 

73.  Skjlding  V.  Warren,  15  Johns.  (N.  Y.) 
270. 

74.  Oeor^o.— Howard  v.  Simpkins.  70  Ga. 
322;  Bank  of  Commerce  v.  Barrett,  38  Qa. 
1211.  95  Am.  Dec.  384. 

nUnoia.—  Sipgel  B.  Chieogo  Trust,  etc. 
Bank,  131  IH.  509,  23  N.  E.  417,  19  Am.  St. 
Sep.  51,  7  L.  R.  A.  637.  Although  this  may 
be  conitidered  in  connection  with  other  evi- 
dence by  the  jurv  with  other  notice.  Henne- 
berry  f.  Morse.  56  111.  394. 

iCentucty.— McCarty  r.  Ixiuisville  Banking 
Co.,  100  Ky.  4,  18  Ky.  L.  Hep.  669,  37  S.  W. 

LoutauMui. —  Mauria  r.  Chambers,  fl  Rob. 

1  La.)  62. 

tSebraiHai. —  Heard  e.  Duhuque  County 
Bank,  8  Nebr.  10,  30  Am.  Ren.  811. 

A'eic  Yoffc. —  Mabie  p.  Johnson,  8  Hun 
<N.  Y.)   300. 

Tennessee. —  Ferriss  F.  Tavel,  87  Tenn.  388, 
11  S,  W.  93,  3  L.  R.  A.  414;  Ryland  p.  Brown, 

2  Head   (Tenn.)   270. 

TeasM. — Adoue  P.  Tankersley,  (Tfflt.  Civ. 
App.  1994)   29  S.  W.  348. 

Con(ra,  Howard  ti.  Kimball,  65  N.  C.  176, 
6  Am.  Rep.  739. 

See  7  Cent.  Dig.  Ut.  "Bills  and  Note*," 
I  864. 

75.  Georgia.—  Hudson  v.  Best,  104  Oa.  131, 
30  S.  E.  698. 

Michigan. —  Miller  o.  Ottaway,  81  Micb. 
106,  45  N.  W.  665,  21  Am.  St  Rep.  613,  8 
L.  R.  A.  428. 

[IX.  A.  8.  b,  (D).  (B).  (1)] 


JftMOuri. —  Jennings  v.  Todd,  118  Mo.  iS6, 
24  S.  W.  148,  40  Am.  St  Rep.  373. 

Xtbnuka.—  Rublee  c.  Davis,  33  Nebr.  7:9. 
61  N.  W.  136,  29  Am.  tit.  Rep.  509. 

A'eiP  Fort.—  Davis  v.  McCready.  17  S.  Y. 
230,  72  Am.  Dec.  461  [affirming  4  E.  D. 
Smith  (N.  Y.}  665];  Ferdon  e.  Jones,  i 
E.  D.  Smith  (N.  Y.)   106. 

Oregon.— V.  8.  National  Bank  r.  Flow. 
38  On^.  68,  62  Pac.  761,  84  Am.  St.  Itep. 
752. 

Wliere  the  conildeiatlon  ia  an  inmiuut 
policy  not  yet  iuned,  a  purchaser  who  takn 
the  note  with  notice  that  such  policy  has  sot 
yet  l>eeD  issued  tal^es  the  risk  of  possiUe 
failure  of  the  company  to  issue  such  a  polio 
as  is  applied  for.  Heard  e.  Shedden,  113  Gi. 
162.  38  S.  E,  397. 

76.  State  Nat.  Bank  v.  Cason,  39  I*.  Ann, 
866,  2  So.  881;  Sadler  v.  White,  14  La.  Au. 
177. 

77.  /UtnoM. —  Comstoek  t>.  Hannah,  7«  III 
630. 

Indiana. —  Woollen  v.  Ulrieh.  64  Ind.  IW; 
Doherty  v.  Perry,  38  Ind.  15;  Hereth  c.  Mtr- 
chanbs'  Nat.  Bank,  34  Ind.  380. 

Michigan.^  Miller  v.  Finley,  28  Mich.  249, 
12  Am.  Rep.  SOS. 

New  Hamiahirt. —  Green  t>.  Bit^ford,  00 
N.  H.  169. 

Ohio.—  Sackett  v.  Kellar,  22  Ohio  St  634. 


Vermtmt. —  G«rriah  v.  Bngg,  B6  Vt  329. 

78.  See  »upra,  I,  C,  1,  i,  (r),  (a). 

T9.  New  V.  Walker,  108  Ind.  366,  0  N.  E 
386,  68  Am.  Rep.  40;  Detong  r.  Barney  45 
Ohio  St  237,  12  N.  E.  735;  Tod  v.  Wiek,  M 
Ohio  St.  370;  Hunter  c.  Henninger,  93  Pi. 
St.  373 ;  Johnson  e.  Martin.  19  Ont  App.  itt 
Atiter  if  the  consideration  ia  not  expressed 
and  the  purchaser  has  no  knowledge  thereat. 
Parr  e.  Erickson,  116  Qa.  873,  42  S.  E  240. 
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resident  of  another  state  at  the  time  of  the  purchase,  and,  althoagh  liaving 
knowledge  of  the  consideration,  does  not  know  of  the  existence  of  such  statnte 
in  the  state  where  the  note  was  made." 

(hi)  Isadequact  of  Purchase -Price.  The  mere  fact  tliat  a  note  is  pur- 
chased for  an  aioount  less  than  its  face  or  that  an  unusttall^  large  disconnt  is 
accepted  is  nerer  of  itself  snilicient  to  charge  tlie  purchasei  with  notice  of 
existing  eqnities,"  althongh  where  the  notes  are  apparently  well  secured  by  col- 
lateral or  tlie  purchaser  knows  the  maker  to  be  solvent  payment  of  a  price  grossly 
inadequate  should  pat  him  on  inquiry .''  The  merits  of  each  case  must  be  deter- 
mined by  its  particular  facts  and  circnmstances  ;  and  if  it  appears  that  the  instru- 
ment is  of  depreciated  value  in  the  commercial  world  and  not  considered  desirable 
from  the  standpoint  of  an  investor,"^  if  the  financial  stability  of  the  primary 
obligors  is  doubted,**  or  if  it  does  not  appear  that  the  purchase  was  made  for 
the  purpose  of  speculating  upon  the  chances  of  its  collection,^  an  otherwise 
unfair  consideration  should  not  charge  the  purchaser  with  notice  of  equities. 

(iv)  IiiREQULARlTiss  OR  DEFECTS  Afparest  Esom  Pafer — (a)  In  Gen- 
eral. As  a  rule  any  irregularity,  erasure,  ambiguous  or  uncertain  clause,  or  pecu- 
liarity connected  with  the  paper,  which  is  sufficient  to  excite  suspicion  or  demand 
ioqDiry  of  a  person  exercising  ordinary  business  prudence  and  judgment,  will 
operate  as  constructive  notice  to  a  purchaser  taking  the  same  without  inquiry.^ 


Ketttucky. —  Nicholson  v.  New  Castle  Nat. 
Bank,  92  Ky.  251,  13  Ky.  L.  Rep.  478,  17 
S.  W.  (127,  16  L.  R.  A.  223. 

Loui»iana.~  Saott  V.  Seelye,  27  I*.  Ann. 
05. 

.Vinnctola. —  Daniels  c.  Wilson,  21  Minn. 
530. 

A'eto  York. — 'Miller  e.  Crayton,  3  Thomps. 
4  C.  (N.  V.)  360;  Gould  r.  Segee,  fi  Duer 
(N.  Y.)  2B0,  See  also  McDonald  v.  Johnson, 
19  N.  V.  Suppl.  443,  48  N.  Y.  St.  838. 

OAio.— Kitchen  v.  Loudenback,  48  Ohio  St. 
177,  26  N.  E.  B79,  29  Am.  St.  Rep.  540  [af- 
firming  3  Ohio  Cir.  Ct.  228]. 

Femtsylvania. —  Forepaugh  r.  Baker,  21 
WIcly.  Notes  Cas.  (Pa.)  209,  13  Atl.  465; 
Leib  f.  Lanigan,  2  Leg.  Chron.  (Pa.)  396: 
Bank  v.  McCoy,  3  Leg,  Oaz.   (Pa.)   116. 

Tennca^e. —  Oppenhcinier  P.  Farmers',  etc., 
Bank,  B7  Tenn.  19,  36  S.  W.  705,  60  Am.  St, 
Rep.  778,  33  L.  R.  A.  767, 

82.  Smith  v.  Jansen,  12  Nebr.  126,  10 
N.  W.  637,  41  Am.  Rep.  761  [where  notes 
amounting  in  the  aggregate  to  one  bundred 
dollars  and  (secured  by  mortgage  upon  real 
est.it«  were  purchased  for  thirty  dollars)  ; 
Hunt  P.  Sandtord,  6  Yerg.  (Tenn.)  387  (where 
a.  note  for  three  hundred  and  thirty  dollars 
was  purehased  for  one  hundred  and  twenty- 
livn  dollars,  the  maker  being  solvent  and  the 
piircliuser  at  the  time  also  agreeing  to  pay 
twenty-five  dollars  more  it  the  notes  should 
be  collected  without  suit)  ;  Gould  v.  Stevens, 
43  Vt,  125,  6  Am.  Rep.  265  (where  a  note  (or 
three  hundred  dollars  was  purchased  for  fifty 
dollars,  there  being  other  suspicious  circum- 
stances as  well)  ;  De  Witt  v.  Perkins,  22  Wis. 
473  (where  a  note  for  three  hundred  dollars 
was  purchased  shortly  before  maturity  for 
five  dollars,  the  purchaser  knowing  the  credit 
of  the  maker  to  be  fair  and  his  fin&neial 


standing  such  that  he  would  probably  be  able 
to  pav  the  same).  See  also  in  re  Gomersall, 
1  Ch.  D.  137. 

83.  Smith  V.  Harlow,  64  Me.  510. 

84.  Cannon  v.  Canfield,  11  Nebr.  606,  9 
N.  W.  093. 

85.  McNamara  r.  Jose,  28  Wash.  461,  68 
Pac.  903,  where,  although  a  note  for  one  thou- 
sand dollars  was  purchased  for  Ave  hundred 
dollars,  it  was  shown  to  he  payable  at  Cape 
Nome,  Alaska,  and  it  was  not  shown  but 
that  the  purchaser  might  be  compelled  to  en' 
force  its  payment  at  that  place.  It  was  held 
that  the  price  was  not  of  itself  sufficient  to 
charge  a  purchaser  with  notice. 

88.  CoJorado.— Dunn  f.  Ghost,  5  Colo.  134. 

Connecticut. —  Mahaiwe  Bank  t.  Douglass, 
31  Conn.  170;  Hall  tr.  Hale,  8  Conn.  336. 

Georgia. —  Gibson  f.  Hawkins,  69  Ga.  354, 
47  Am.  Rep.  767;  Hamilton  c.  Wilson,  67  Ga. 
494. 

/fltnoiA.— Hamill  v.  Mason,  51  111.  488; 
Frins  v.  South  Branch  Lumber  Co.,  20  ill. 
App.  236. 

Iowa. —  McCramer  v.  Thompson,  21  Iowa 
244,  showing  the  erasure  of  the  name  of  one 
of  the  sureties. 

ilaseachaaetta. —  See  Jewett  t).  Tucker,  139 
Mass.  666,  2  N.  E.  630. 

Minnesota. —  Stein  c.  Rheinstrom,  47  Uinn. 
476,  50  N.  W.  827. 

Missouri. —  Mechanics'  Bank  v.  Valley 
racking  Co.,  TO  Mo.  643;  Henderson  v.  Bon- 
durant,  39  Mo.  360,  03  Am.  Dec.  281. 

NctD  Jersey. — Skillman  c.  Titus,  32  N.  J.  L. 
96,  holding  that  where  the  letters  "  Mem." 
appeared  on  the  face  of  an  instrument,  such 
irregularity,  toi^ther  with  the  fact  that  the 
instrument,  which  is  a  bank  check,  had  been 
outstanding  for  two  and  a,  half  years,  was 
sufficient  notice  that  it  was  not  given  in  the 
usual  course  of  trade. 

yew  York. —  Davis  Sewing  Mach.  Co.  r. 
Beat,  105  N.  Y.  60,  11  N.  E.  146;  Pope  c.  Al- 
[IX,  A,  8,  b,  (IV),  (a)] 
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The  eSect  of  sncli  notice  cannot  be  avoided  by  having  the  irregularity  cor- 
rected after  receiving  tlie  note,*'  but  it  must  plainly  appear  that  tlie  eraanre  or 
irregularity  existed  at  tlio  time  the  note  was  taken.*  JJo  alteration  will  eonsti- 
tnte  conBtructive  notice,  unless  it  be  of  a  part  of  the  note  itself,"  and  any  divergence 
from  the  ordinary  form  will  ooostitate  notice  only  where  it  naturally  and  reason- 
ably implies  or  suggests  an  canity  or  defense,  and  then  only  notice  of  the  eaoity 
suggested." 


blon  Bonk,  67  N.  Y.  126  [reverain^  69  Barb. 
(N.  Y.)  226];  Caylua  v.  New  York,  etc.,  R. 
Co.,  10  Hun  (N.  Y.)  266;  Miller  v.  CrajtoD, 
3  ThompB.  &  C.  (N.  Y.)  360;  Newell  r.  Qregg, 
51  Barb.  (N.  Y.)  263.  See  also  Spero  C. 
Holoachutz,  30  Mtw.  (N.  Y.)  764,  71  N.  Y. 
Suppl.  3S2. 

HiorXK  Varolvna.—  Cronly  v.  Hall,  67  N.  C. 
»,  12  Am.  Rep.  697. 

Ohio. —  Gebbart  v.  Sorrels,  9  Ohio  St.  461. 

Permtylvania. —  See  Eainea  v.  Atwood,  7 
Phila.   4Fa.)   196. 

South  Carolina.— MillB  <D.  Williaroa,  16 
S.  C.  693. 

llniteA  fitoJes.— Fowler  c.  Brantley,  14  Pet. 
(U.  S.)  318,  10  L.  ed.  473. 

England. —  Lambert  (I.  Heath,  15  M.  &  W. 
486.  See  also  Awde  v.  Dizon,  6  Eich.  809, 
20  L.  J.  Exch.  295. 

Cana^. —  Swaialand  v.  DavidBon,  3  Ont. 
320. 

If  drawn  expresalv  for  the  use  ot  benefit  of 
«  certain  party  it  \&  notice  to  a  taker. 

A.rkan»ii». —  Bvane  v.  Speer  Hardware  Co., 
65  Ark.  204,  46  S.  W.  370,  67  Am.  St  Rep. 
019. 

Califarn\a.—  Carrillo  p.  McPhilHpi.  56  Cal. 
130. 

MaaaaoKiiMetta. —  National  Becurity  Bank  v. 
McDonald,  127  Mass.  62. 

Minneiola. —  Elias  f.  Finnegan,  37  Minn. 
144,  33  N.  W.  330. 

Hcbraska. —  Rapid  Citjr  Firat  Nat.  Bank  v. 
Security  Nat.  Bank,  34  Nebr.  71,  61  N.  W. 
306,  33  Am.  St.  Rep.  618,  15  L.  R.  A.  386. 

"  In  liquidation,"  when  added  to  the  signa- 
ture of  one  of  the  members  of  a  commercial 
firm,  ia  aufficient  notice  to  the  payee  that  the 
firm  is  dissolved  and  that  the  partner  could 
not  bind  his  copartner  without  a  special  au- 
thorization. Speake  v.  Barrett,  13  La.  Ann. 
479. 

The  fact  that  the  note  was  given  by  a  mar- 
lied  woman  appearing  on  the  face  of  the  in- 
strument is  sufficient  notice  to  a  purchaser 
to  put  him  on  inquiry  as  to  whether  or  not 
it  inured  to  her  separate  use  or  whether  the 
authority  of  her  husband  could  be  dispensed 
with.  Pilcher  v.  Kerr,  7  La.  Ann.  144;  Mc- 
Coraas  V.  Green,  6  La.  Ann.  121;  De  Gaalon 
c.  Matherae,  5  La.  Ann.  495. 

"He  varietur"  is  not  a  circumstance  cal- 
culated to  create  a  reasonable  suspicion  and 
put  the  transferee  upon  inquiry.  Kentucky 
Bank  c.  Goodale,  20  La.  Ann.  50;  Nott  v. 
Watson,  11  La.  Ann.  664;  Maskell  p.  Haif- 
leigh,  S  La.  Ann.  457;  Schmidt  v.  Frey,  8 
Hob.  (La.)  435;  Chalaron  tt.  Vance,  7  La. 
571;  Abat  r.  Gormley,  3  La.  23B;  Canfleld  c. 
Oibeoti,  1  Mart.  N.  S.  (La.)  143;  Fusilier  t. 
Bonin,  12 ^art.   (La.)   236. 
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ITot«  dated  on  Snnday. —  The  fact  that  » 
note  was  made  on  Sunday  is  not  a  defect  u 
apparent  upon  its  face  oa  to  subject  the  pur- 
chaser to  the  doctrine  of  cai>«a(  empfor,  he 
having  a  right  to  presume  that  tbe  note  «u 
properly  executed,  especially  where  it  <«s 
particularly  warranted  to  him  by  the  vendor. 
Oilman  v.  Berry,  SB  N.  H.  62. 

Tbe  mere  fact  that  a  note  haa  not  the 
atomp  required  by  statute  at  tbe  time  of  its 
delivery,  such  irregularity  not  being  noticed 
by  the  purchaser  at  the  time  of  receiving  it, 
is  not  of  itself  sufficient  to  charge  him  viUi 
notice  of  equities  between  the  original  par- 
ties.    Ebert  v.  Qitt,  96  Md.  186,  62  Atl.  900. 

87.  Losee  «.  Biaaell,  76  Pa.  St.  459. 

88.  Croaby  c.  Grant,  36  N.  H.  273. 

8B.  Merritt  r.  Boydeo,  IBl  HI.  138,  BO 
N.  E.  007.  85  Am.  St.  Rep.  246. 

80.  /ndiana. —  See  Whitcomb  e.  Uiller,  90 
Ind.  384. 

Kansa*.—  Parker  o.  Plymell,  23  Kan.  «B, 
holding  that  a  clause  in  a  negotiable  note 
to  the  effect  that  if  it  was  not  paid  at  ma- 
turity it  should  bear  twelve  per  cent  inter 
est  from  date  would  not  charge  a  bona  ^de 
holder  for  value  before  maturity  with  notice 
of  usury  in  tbe  inception  of  the  note. 

OAio. —  Allen  v.  Johnson,  20  Ohio  Cir.  Ct 
8,  II  Ohio  Cir.  Dec.  42. 

Termeaaw. —  Chattanooga  First  Nat.  Biiilc 
V.  Stockell,  92  Tenn.  262,  21  S.  W.  623,  20 
L.  R.  A.  605,  holding  that  the  initiili 
"C.  I.  P."  standing  unexplained  on  the  face 
of  a  note  gave  no  notice  whatever  of  thur 
meaning,  much  less  did  they  show  that  tlie 
consideration  was  a  patent  right,  viz.,  "  Chs- 
pin  Iron  Process." 

ff i«oon«in.^  Kelley  c.  Whitney,  46  Wis. 
110,  30  Am.  Rep.  697. 

Unitei  mates.—  Pittsburgh  Bank  p.  Ne»l, 
22  How.  (U.  S.)  96,  16  L.  ed.  323  [approrinj 
Goodman  t^.  Simonds,  20  How.  (U.  S.|  343, 
16  L.  ed.  934;  Fowler  c.  Brantly,  U  Pel. 
(U.  S.)  318,  10  L.  ed.  473;  Andrews  c.  Pond, 
13  Pet.  (U.  S.)  65,  10  L.  ed.  61],  holding 
that  tbe  words  "  Second  of  exchange,  fint 
unpaid,"  did  not  import  knowledge  to  Um 
purchasers  of  one  of  such  bills  that  the  billi 
were  drawn  in  sets.  See  also  U.  S.  c.  Ue- 
tropolis  Bank,  15  Pet.  (U.  S.I  377,  10  L.  ed. 
774. 

England. —  Ingham  c.  Primrose,  7  C.  B. 
N.  S.  82,  5  Jur.  N.  S.  710,  28  I*  J.  C.  P.  HH. 
97  E.  C.  L.  82,  holding  that  where  a  bill  m 
torn  in  two  and  thrown  away  with  intent  lo 
destroy  it,  but  the  tear  was  in  such  manner 
that  it  might  be  inferred  that  it  had  beel 
done  to  render  its  transmission  tbe  nion 
ready  through  the  post,  and  it  was  snbae- 
quently  pasted  together  and  n^otiated,  tbt 
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(b)  Eepreagion  of  Fiduciary  Pdationship  in  Signature  or  Indorsement. 
The  expreesion  of  a  fiduciary  character  of  a  holder  or  transferrer  on  the  face  of 
a  negotiable  inBtrainent  is  notice  to  the  piii-chaeer  of  a  probable  limited  or 
restricted  authority  to  negotiate  the  Bame.*'  This  is  bo  wliere  paper  is  signed  or 
indorsed  by  an  agent  as  soch,"  especially  where  the  paper  is  made  payable  to  him 
as  agent*"  or  where  it  appears  on  the  face  of  the  paper  by  the  indorsement  to  the 
liolder  or  by  other  papers  or  orders  accompanying  the»note*'  that  the  transferrer 
lias  the  instrument  as  trnstee  or  guardian  or  in  Bome  other  official  capacity," 
althongh  it  has  been  held  that  where  it  is  not  shown  either  by  the  note  or  other- 


holder  might  infer  under  luch  circiunatances 
that  the  brcFiking  or  tearing  had  been  done 
for  B  lawful  purpose  and  could  not  ob  a  mat- 
ter of  law  be  charged  with  notice  that  it  waa 
for  the  purpose  of  destroying  the  bill.  See 
also  Maittand  v.  Chartered  Mercantile  Bank, 
2  Hem.  &  M.  440,  38  L.  J.  Ch.  363,  12  L.  T. 
Eep.  N.  S.  372. 

Alternative  place  of  paymeiit. —  Where  a 
note  is  mode  payable  at  either  of  one  of  two 
places,  the  fact  that  the  purchaser  knows  or 
believes  in  the  non-eiiatence  of  one  of  the 
placei  named  for  paTinent  is  not  sufBcient  to 
put  him  on  inquii?  if  he  purchases  for  value 
or  before  maturi^.  Farthing  c.  Dark,  111 
N-  C.  243.  18  8.  E.  337. 

81.  Jackson  v.  Davis,  MacArthur  ft  U. 
<D.  C]  334;  Renshaw  f.  Wills,  38  Mo.  201; 
Thurber  c.  Cecil  Nat.  Bank,  52  Fed.  613; 
Lee  r.  Chillicothe  Branch  Bank,  I  Bond 
(U.  S.)  387.  15  Fed.  Cos.  No.  8,186,  2  T^eg.  k 
Ins.  Rep.  10.  See  also  McConnell  f.  Hodson, 
7  lit.  640. 

02.  Michigan. —  McBain  V.  Seligman,  58 
Mieh.  204,   25   N.  W.   197. 

Miaaiarippi. —  Davis  r.  Henderson,  25  Miss. 
549,  59  Am.  Dec.  229. 

Xew  Yorfc.— Gerard  v.  McCormick,  130 
N.  Y.  261,  20  N.  E.  116,  14  L.  R.  A.  234,  41 
N.  Y.  St.  284;  Jaool^  P.  Payson,  85  Hun 
(N.  Y.)  387,  32  N.  Y.  Suppl.  1032,  66  N.  Y. 
Bt.  436. 

United  Slatei. —  Oermania  Safety- Vault, 
etc.,  Co.  c.  Boynton,  71  Fed.  797,  37  U.  S. 
App.  802,  19  C.  C.  A.  118. 

England. —  Reid  v.  Rigby,  [1894]  2  Q.  B. 
40,  03  L.  J.  Q.  B.  451,  10  ReporU  280; 
Bryant  v.  La  Baoque  du  Peuple,  [18B3]  A.  0. 
170;  Attwood  c.  MunningB,  7  B.  4  C.  278,  6 
L.  J.  K.  B.  0.  S.  9,  1  M.  ft  R.  7S,  31  Rev. 
Rep.  194,  14  E.  C.  L.  130;  Alexander  i>.  Mac- 
kenzie, 8  C.  B.  786,  13  Jur.  346,  18  L.  J. 
C.  P.  B4,  00  E.  C.  L.  766. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Kotee," 
I  844. 

Extent  of  inqmry  requiied. —  Such  a  signa- 
ture imposes  upon  the  purchaser,  however, 
no  further  obligation  than  to  inquire  whether 
the  agent  has  the  authority  to  bind  the  prin- 
cipal by  signing  bills  in  such  manner  and 
does  not  require  of  him  any  inquiry  into  the 
consideration  of  the  bill.  Weeks  v.  Fox,  3 
Thompa.  ft  C.   (N.  Y.)   354. 

93.  Leavens  i:  Thompson,  48  Hun  (N.Y.) 
389,  I  N.  Y.  Suppl.  19..  16  N.  Y.  St.  386; 
Thurber  c.  Cecil  Nat.  Bank,  52  Fed.  613. 

94.  For  a  deed  of  trust,  an  order  of  the 
court,  or  any  other  instrument  accompanying 


the  note  is  just  as  efficient  and  potent  to  im- 
part notice  to  all  those  who  see  it  or  to  those 
to  whom  it  is  delivered  as  if  its  terms  had 
been  written  on  the  face,  or  embodied  in  the 
instrument  itaelf.  Turner  v.  Hoyle,  95  Mo. 
337,  8  S.  W.  157 ;  Renshaw  p.  Wills,  38  Mo. 
201;  Ranney  c.  Brooks,  20  Mo.  105;  Rowe- 
kamp  V.  Holters,  6  Ohio  Dec.  (Reprint)  998, 
9-Am.  L.  Rec.  416. 

96.  Alafiamo.— WolfTe  v.  State,  79  Ala. 
201,  58  Am.  Rep.  590. 

Arkansas. —  Payne  v.  Floumoy,  29  Ark, 
600. 

District  of  Columbia. —  Jackson  c.  IHvis, 
MacArthur  ft  H.  {D.  C.)  334. 

lUinoia. —  Chicago  Title,  etc.,  Co.  v.  Brug- 
ger,  196  HI.  96,  63  N.  E.  637. 

Indiana. —  Nugent  v.  Laduke,  87  Ind.  482. 
See  also  Rogers  «.  Zook,  86  Ind.  237. 

Kentuckp. —  Frather  c.  Weissiger.  10  Bush 
(Ky.)  117. 

Louijinna. —  McMasters  v.  Dunbar,  2  La. 
Ann.  577;  Nicholson  v.  Chapman,  1  I^.  Ana. 
222. 

Maryland.—  Baltimore  Third  Nat.  Bank  f. 
Lange,  51  Md.  138,  144,  34  Am.  Rep.  304, 
where  the  court  saidt  "If  there  are  circum- 
stances connected  with  the  purchase  which 
reasonably  indicate  that  trust  property  is 
being  dealt  with,  they  will  fix  upon  the  pur- 
chaser notice  of  the  trust,  and  if  he  fails  to 
make  inquiry  about  the  title  he  is  getting,  it 
it  his  own  fault  and  he  must  suffer  the  con- 
BequenceB  of  his  own  neglect." 

Massttchusett*. — Shaw  v.  Spencer,  100  Moss. 
382,  393.  97  Am.  Dec.  107,  1  Am.  Rep.  115, 
where  tlie  court  said;  "The  rules  of  Inw  are 
presumed  to  be  known  by  all  men ;  and  they 
must  govern  themselves  accordingly.  The 
law  holds  that  the  insertion  of  the  word 
'  trustee '  after  the  name  of  a  stockholder 
does  indicate  and  give  notice  of  a  trust.  No 
one  is  at  liberty  to  disregard  such  notice  end 
to  abstain  from  inquiry  for  the  reason  that 
a  trust  is  frequently  simulated  or  pretended 
when  it  really  does  not  exist." 

Mississippi. —  Isom  v.  Jackson  First  Nat. 
Bank.  62  Miss.   902. 

Missouri.— ncTMthavr  v.  Wills,  38  Mo.  201; 
Ranney  r.  Brooks,  20  Mo.  105;  Galloway  p. 
Gleaaon.  S!  Mo.  App.  21 ;  Payne  i\  St.  Charles 
First  Nat.  Bank,  43  Mo.  App.  377.  See  also 
Turner  P.  Hoyle.  95  Mo.  337,  8  S,  W.  157. 

A'aio  Fork. — People  p.  Bank  of  North  Amer- 
ica, 75  N.  Y.  547 ;  Paterson  First  Nat.  Bank 
p.  National  Broadway  Bank.  22  N.  Y.  App. 
Div.  24.  47  N.  Y.  Suppl.  880;  New  York  p. 
Sands,  39  Hun  (N.  Y.)  519. 

[IX,  A.  S,  b,  (IV),  (b)] 
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wise  thtit  a  fidaoiary  ralatioDship  exists,  except  bj  a  word  or  phrase  descriptive  of 
the  person,  such  terniB  slionld  be  coosiderea  as  deseriptio  persotuB  and  will  not 
constitnte  notice  to  the  purcbaeer  of  a  probable  limited  antbority  to  make  the 
transfer." 

(o)  Instrument  Overdue — (1)  Rule  Stated.  If  from  tbe  face  of  tbe  paper 
it  appeal's  that  the  whole  or  a  pf  ;t  of  the  amount  represented  thereon  is  paet  one, 
that  f)ict  is  of  itself  sufficient  notice  to  put  a  purcliaser  on  inquiry  and  to  preclii<le 
bitn  from  claiming  as  a  bona  fide  holder  should  lie  fail  to  make  such  inquiry." 
The  purchaser,  however,  is  charged  only  with  notice  that  the  maker  has  some 
good  defense  to  the  instrument  itself  by  reason  of  transactions  between  him  and 
tlie  payee  or  holder  and  does  not  permit  an  attack  upon  the  purchaser's  title," 

(2)  Application  of  Rule — -(a)  Is  Oeneiul.  An  instniment  is  not  to  be  con- 
sidered as  overdue  so  as  to  affect  the  htma  fide  character  of  the  purchaser  merely 
because  it  is  transferred  on  tbe  last  day  of  grace"  or  because  tbe  pnrcliaser  snb- 
sequently  to  the  taking  elected  to  make  it  and  other  notes  of  a  series  dne  by 
exercising  his  option  on  a  previous  default;'  but  notes  are  overdue  where 
the  trustee  of   a  collateral  mortgage  lias  foreclosed  it  in   tbe  exercise   of  his 


Ohio.—  Strong  c,  Strause,  40  Ohio  St  87. 

Tfnneasfc. —  Tradesmen's  Nat.  Bank  V. 
Looiiey,  99  Tenn.  273.  42  S.  W.  149,  63  Am. 
St.  Bep.  830,  38  L.  R.  A.  837 ;  Alexander  v. 
Alderaon,  7  Baxt.   (Tenn.)   403. 

Vermont. —  Langdon  v.  Baxter  Nat.  Bank, 
57  Vt.  I,  52  Am.  Rep.  113. 

United  S (a ip«.— Pierce  r.  U.  S.,  7  Wall, 
(U.  S.)  068.  1»L.  ed.  160. 

See  7  Cent.  Big.  tit.  "Bills  and  Not«a," 
f  S42. 

96.  Fletcher  v.  Schaumburg,  41  Mo.  SOI; 
Powell  V.  Morrison,  3.%  Mo.  244.  See  also 
Paulette  v.  Brotvn,  40  Mo.  52;  Mayer  v.  Co- 
lumbia Sav.  Bank,  80  Mo.  App.  108  (holdinK 
tliat  the  mere  addition  of  the  word  "  curator 
to  the  name  of  a  payee  and  indorser  does  not 
carry  notice  that  negotiable  paper  bo  indorsed 
ia  trust  property). 

97.  /llntiantn.— MarBhall  c.  Shiff,  130  AU. 
64.''>,  30  So.  335. 

To iiyomin,-- James  v.  Taeger,  86  Cnl.  184, 
24  Pftc.  100.5;  Woodsum  r.  Cole,  69  Cal.  142. 
10  Pac.  331 ;  Chase  v.  Whitmore,  68  Cal.  545, 
9  Pac  942. 

6'eoioto.— Williams  v.  Nicholson,  26  Ga. 
500;  Smith  f.  Lloyd,  T.  U.  P.  Charlt.  (Qa.) 
304. 

TUinoia. —  Morfjan  r.  Bean,  100  ID.  App. 
114;  Jenkins  t.  Bauer,  8  III.  App.  034. 

/o tea.— Duncan  v.  Finn,  79  Iowa  658,  44 
N.  W.  8S8:  Wood  r.  McKean,  64  Iowa  16,  10 
N.  W.  817. 

Kentucky. —  Greenwell  V.  Haydon,  78  Ky. 
332,  39  Am.  Rep.  234. 

Loitiaiana. —  Burroughs  r.  Kettlea,  7  La. 
113. 

Maryland. —  Avirett  v.  Bamhart,  86  Md. 
645,  39  Atl.  532. 

Uaaaachuaetti. —  Hinckley  c.  Union  Pac.  R. 
Co.,  129  Mass.  52,  37  Am.  Rep.  297 ;  Potter  v. 
Tyler,  2  Mete.  (Msea.)  58;  Thompson  t<.  Hale, 
a  Pick.  (Mass.)  259;  Ayer  V.  Hutchins,  4 
Mass.  370,  3  Am.  Dec.  232. 

Micliigan. —  Comatock  p.  Draper,  1  Mich. 
481,  53  Am.  Dec.  78. 

UiMouri. —  Turner  v.  Eoyle,  95  Mo.  337,  8 


S,  W.  157;  Chappell  e.  Allen,  38  Mo.  213; 
Mayer  t>.  Columbia  Sav.  Bank,  80  Mo.  App. 
108;  Diyer  c.  Mercantile  Bank,  4  Mo.  App. 
609. 

Jieto  Jersey. —  Tillou  c.  Britton,  9  K.  J.  L 
120. 

A'ew  York. —  Newell  v.  Gr^g,  51  Barb. 
(N.  y.)  263. 

United  8iate».—  V.  8.  r.  Vennilye,  10 
Blatchf.  (U.  S.)  280,  23  Fed.  Cas.  No.  16,818, 
6  Am.  L.  T.  Rep.  78;  In  re  Sime,  3  Sawj. 
(U.  S.)  305,  22  Fed.  Cas.  No.  12,861,  12  Nat 
Bankr.  Reg.  316. 

England. —  In  re  European  Bank,  L.  R.  A 
Ch.  358,  39  L.  J.  Ch.  538,  22  L.  T.  Rep.  N.  S. 
422.  18  Wkly.  Rep.  474;  Tinson  e.  Francis, 
1  Campb.  19.  10  Rev.  Rep.  617;  McCiurt  r. 
Pringle,  13  Price  8.  AlUer  it  thia  does  not 
appear  on  the  paper.  Dunn  r.  OlCeeffe.  5 
M.  &  S.  282,  17  Rev.  Hep.  326  [a^rming  1 
Marsh.  613,  6  Taunt.  305,  16  Rev,  Rep.  3M, 
1  E.  C.  L.  626]. 

Canoda.— McQuin  v.  Sorell,  7  N.  Brunsw. 


140. 


"Bills   and  KoUa," 


See  7  Cent.  Dig.  tit.  ' 
!S  888,  889. 

Checks. —  While  ordinarily  a  check  maybt 
taken  some  days  after  its  date  without  sidr- 
jecting  the  purchaser  to  equities  (Estes  r, 
Lovering  Shoe  Co.,  59  Minn.  604,  61  N.  W, 
074,  50  Am.  St.  Rep.  424;  Bull  r.  Kbssod 
First  Nat.  Bank,  123  U.  S.  105,  8  S.  Ct.  6*. 
31  L.  ed.  97 ;  Rothschild  v.  Cornev,  9  B.  4  C 
388,  4  M.  *  R.  411,  17  E.  C.  L.  "l78).  yet  it 
may  be  presented  so  long  after  its  date,  and 
under  such  circumstances  as  to  put  the 
party  on  inquiry  (Newton  First  Nat,  Bank 
c.  Needham,  29  Iowa  249 1  ;  but  two  or  thm 
days  after  the  check  is  drawn  ia  not  suffi- 
cient to  suggest  any  irregularity  (Later  f. 
Steppacher,  103  Fa.  St.  61). 

9&  Sanderson  r.  Crane,  14  N.  J.  L.  506. 

»9.  See  eupra,  VII,  B,  8,  e. 

1.  Battle  Creek  Nat  Bank  v.  Deu,  X 
Iowa  656,  63  N.  W.  338.  See  aim  HoTgU 
V.  V.  S.,  113  U.  a.  476,  6  S.  Ct  688,  est  L  ed. 
1044. 
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option  to  make  the  note  dne  on  an;  default.*  60  too  where  a  note  is  taken  as 
collateral  secnritj  for  future  advances  the  holder  can  asenme  a  honajlde  character 
only  aa  to  advances  made  previous  to  the  maturity  of  the  instrument.* 

(b)  OvERiicB  Intbrrst.  By  the  weight  of  authority  the  fact  that  an  instalment 
of  interest  or  an  instrument  is  overdue  and  unpaid  is  not  of  iteelf  suiUcieut  to 
affect  the  purciiaaer  with  notice  that  the  instrument  ia  dishonored  or  put  hint  on 
intjuiry  concerning  the  same,*  altiiongli  in  several  jnrisdictions  the  opposite  view 
lias  been  taken,  especiaUy  in  cases  wliere  the  interest  was  overdue  for  several 
payments.'  In  several  of  the  jnrisdictions  holding  the  majority  view,  however, 
tbb  fact  is  allowed  to  be  considered  in  connection  with  otlier  circnmstances  as 
evidence  of  notice.* 

(c)  Inbthument  Takkk  With  Ovebode  Notbb  Fob  8inqi.k  Cokbi deration.  In  some 
jurisdictions  a  purchaser  who  takes  a  note  which  is  not  yet  due,  with  other  notes 
overdue,  all  given  for  the  same  consideration,  will  be  affected  with  notice  as  to 
the  former,^  but  where  it  is  not  clear  that  the  notes  were  all  given  for  the  same 
consideration  the  mere  fact  that  a  note  not  due  is  taken  in  the  same  transaction 


Security  taken  after  debt  contracted  bnt 
before  siving  note  theiefoi. —  Where,  as  col- 
lateral security  for  a  caah  loan,  a  party 
tranttferB  a  due-bill  payable  one  day  after 
date,  but  at  the  expiration  of  ten  days  gives 
his  note,  payable  with  ten  per  cent  interest 
for  the  cash  previously  loaned  him,  author- 
izing the  aitaignce  of  the  due-bill  to  keep  it  as 
security  for  the  note,  inasmuch  as  such  note 
IB  a  new  a^eement,  the  assignee  cannot  claim 
as  an  innocent  purchaser  before  maturity  of 
the  due-hill.  Dowa^iac  City  Bank  v.  Dill,  64 
Mich.  HO,  47  N.  W.  1109. 

2.  NoTthampt«a  Nat.  Bank  "O.  Kidder,  lOS 
N.  Y.  221,  12  N.  E.  B77,  60  Am.  Rep.  443. 

3.  Texas  Banking,  etc.,  Co.  C.  Turnley,  61 
Tex.  365. 

4.  Aio6cima. — -Morton  r.  New  Orleans, etc., 
R.  Co.,  etc.,  Assoc,  7»  Ala.  690;  SUto  t>. 
Cobb,  64  Ala.  127. 

California. —  McLane  r.  Flacerville,  etc.,  R. 
Co.,  66  Cal.  606,  6  Pac.  748. 

Indifana. —  Cooper  P.  Merchants',  etc.,  Nat. 
Bank,  25  Ind.  App.  341,  57  N.  E.  669  [fol- 
toietHg  Cooper  v.  Hocking  Valley  Nat.  Bank, 
21  Ind.  App.  358,  SO  N.  E.  TT5,  69  Am.  St. 
Rep.  3651. 

T-oBWiona.— Fairer  P.  Bier,  37  La.  Ann. 
821. 

ilaasockutettg, —  National  Bank  of  North 
America  v.  Kirby,  108  Mass.  497. 

Oregon. —  U.  S.  National  Bank  v.  Floss,  38 
Oreg.  63,  62  Pac.  751.  84  Am.  St.  Rep.  752. 

Wisconsin.—  Patterson  r.  Wright,  64  Wis. 
S80,  25  N.  W.  10;  Kellev  r.  Whitney,  45  Wis. 
110,  30  Am.  Rep.  697  [foUowitig  Boas  v.  Hew- 
itt, 15  Wis.  260,  and  orrrrvling  dicta  in  Hart 
V.  Stickncv.  41  Wis.  030,  22  Am.  Rep.  728]. 

United  Statet.—  Morgan  k.  U.  S.,  1 13  U.  8. 
476,  5  S.  Ct.  588,  28  L.  ed.  1044;  Indiana, 
etc..  Cent.  R.  Co.  r.  Sprague,  103  U.  S.  766, 
26  L.  ed.  554;  Thompson  t>.  Perrine,  103 
U.  S.  589,  1  S.  Ct.  564,  27  L.  ed.  298 ;  Crom- 
well p.  Sac  County,  96  U.  S.  51,  24  L.  ed. 
681  (leading  case)  :  Long  Island  L.  &.  T.  Co. 
r.  Columbus,  etc.,  R.  Co.,  66  Fed.  456. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  868. 

Tbe  leaeons,  aa  laid  down  in  the  leading 


cases,  are  not  only  that  there  is  a  manifest 
difference  between  a  failure  to  pay  interest 
and  a  failure  to  pay  principal  and  that  inter- 
eat  is  an  incident  of  the  debt  and  ia  not  sub- 
ject to  protest  and  notice  to  indorsers  (Na- 
tional Bank  of  North  America  t.  Kirby,  108 
Mass.  497},  but  as  is  said  by  Field,  J.,  in 
Cromwell  v.  Sac  County,  96  U.  S.  61,  24  L.  ed. 
681 :  "  To  hold  otherwise  would  throw  dis- 
credit upon  a  large  class  of  securities  issued 
by  municipal  and  private  corporations,  having 
years  to  run,  with  interest  payable  annually 
or  semi-annually.  Temporary  financial  pres- 
sure, the  falling  off  of  expected  revenues  or 
income,  and  many  other  causes  having  no  con- 
nection with  the  original  validity  of  such  in- 
struments, have  heretofore,  in  many  instances, 
prevented  a  punctual  payment  of  every  in- 
atallment  of  interest  on  them  as  it  matured: 
and  similar  causes  may  be  expected  to  pre- 
vent a  punctual  payment  ot  interest  in  many 
instances  hereafter.  To  hold  that  a  failure 
to  meet  the  interest  as  it  matures  renders 
them,  though  they  may  have  years  to  run, 
and  all  subsetjuent  coupons  dishonored  paper, 
subject  to  all  defenses  good  against  the  orig- 
inal holders  would  greatly  impair  the  cur- 
rency and  credit  of  such  securities,  and 
correspondingly  diminish  their  value." 

B.  Waverly  First  Nat.  Bnnk  v.  Forsyth,  67 
Minn.  257,  69  N.  W.  909.  64  Am.  St.  Rep, 
415  [following  St.  Paul  First  Nat.  Bank  P. 
Scott  County  Com'rs,  14  Minn.  77,  100  Am. 
Dec.  194];  Chouteau  v.  Allen,  70  Mo.  290; 
Newell  r.  Gregg,  51  Barb.  ( N.  Y.)  263.  See 
also  Parsons  v.  Jackson,  99  U.  S.  434,  25 
L.  ed.  457. 

6.  Morton  v.  New  Orleans,  etc.,  R.  Co.,  etc., 
Assoc.,  79  Ala.  600;  National  Bank  of  North 
America  v.  Kirby,  103  Mass.  497 ;  Waverly 
First  Nat.  Bank  u.  Forsyth,  67  Minn.  257, 
66  N.  W.  009,  64  Aro.  St.  Rep.  415;  Parsons 
p.  Jackson.  69  U.  S.  434,  2.i  L.  ed.  457. 

7.  Harreil  v.  Broxton,  78  Ga.  I2fl,  3  S.  E. 
5  (bv  statute);  Harrington  r.  Claflin,  91 
Tex.  *294,  42  S.  W.  lO.iS.  Gontra,  Patterson 
r.  Wright.  64  Wia.  289,  25  N.  W.  10  [citing 
Kelley  s.  Whitney,  45  Wis.  110.  30  Am.  Rep. 
607;   Boss  V.  Hewitt,   16  Wis.  260,  in  which 
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with  otiier  notes  which  are  overdue  is  not  notice  of  any  eqnities  existing  against 
the  former.* 

(d)  Postdated  Tnetrumeni.  The  mere  fact  that  an  instniment  was  postdated 
and  transferred  ijefore  its  date  is  not  of  itself  sufficient  to  charge  a  purchaser  with 
notice  of  an  irregularity  or  defense,'  although  this  has  been  considered  as  a  sus- 
picious circumstance  wliich,  with  other  circumstances,  should  put  a  purchaser  on 
inquiry." 

(e)  Pestriotive  Indorsement  —  (1)  In  General.  Notice  of  defenses  or  equi- 
ties may  be  imputed  to  a  purchaser  by  his  taking  a  note  having  a  restrictive  or 
special  indorsement  thereon,"  although  this  is  not  true  where  the  note  is  acquired 
after  the  special  indorsement  has  served  the  purpose  for  which  it  was  made." 

(2)  "  FoK  Collection."  An  indoi-aement  "for  collection "  or  in  words  of 
similar  import  is  notice  to  all  parties  subsequently  dealing  with  the  paper  that  a 
qualified  title  only  is  intended  to  be  passed." 

(3)  "  Without  Recourse."  The  expression  "  without  recourse,"  or  an  espres- 
sion  of  the  same  import,  used  in  an  inaorsement  is  not  of  itself  sufficient  to  pat 
a  purchaser  on  inquiry  and  constitute  constructive  notice  to  him ; "  but  where 


latter  ease,   however,  the  court  expressly  re- 
fused to  decide  thia  particulkr  point], 

6.  Boss  r.  Hewitt,  15  Wis.  260;  Edgefleld 
Bank  k.  Farmers'  Co-operative  Mfg.  Co.,  52 
Fed.  98,  2  U.  S.  App.  282,  2  C.  C.  A.  637,  18 
L.  R.  A.  201. 

9.  Bill  V.  Stewtirt,  1G6  Mass.  50S,  31  N.  E. 
386;  Mayer  v.  Mode,  14  Hun  (N.  Y.)  165; 
Brewster  f.  McCardell,  8  Wend.  (N.  Y.)  478: 
Walker  r.  Geisae,  1  Whart  (Pa.)  252,  33 
Am.  Doe.  80;  Pasmore  V.  North,  13  East  617, 
12  Rev.  Rep.  420.  See  also  Clarke  Nat.  Bank 
v.  Albion  Bank,  52  Barb.  (N.  Y.)  592,  where 
the  court  used  language  from  which  the  op- 
posite might  be  inferred,  although  the  case 
itself  was  decided  on  different  grounds. 

10.  New  York  Iron  Mine  v.  Citizens'  Bank, 
44  Mich.  344,  6  N.  W.  823. 

11.  Alabama. —  People's  Bank  v.  Jefferson 
Count;  Sav.  Bank.  U)6  Ala.  624,  17  So.  728, 
64  Am.  St.  Rep.  59. 

Connecticut. —  See  Bristol  Knife  Co.  v. 
Hartford  First  Nat.  Bank,  41  Conn.  421,  IB 


Am.  1 


1.  517. 


/IKnOM.— Haskell  v.  Brown,  65  III.  29. 

Kentuckjf. —  Menzies  v.  Panaere  Bank,  3 
Ky.  L.  Rep.  822. 

^aine. —  Leary  r.  Blanchard,  48  Me.  269, 
holding  that  an  indorsement  "  Pay  to  Arthur 
Leary,  or  order,  for  account "  of  the  payee, 
was  sufficient  to  put  a  purchaser  on  inquiry, 

Massachusetts. —  Wilson  v.  Holmes,  5  Mass. 
R43,  4  Am.  Dec,  75  (holding  that  under  an 
indorsement  to  the  payee's  own  use  the  pur- 
chaser would  take  subject  to  defenses]  ; 
Ayer  v.  Hutchlns,  4  Mass.  370,  3  Am.  Dec.  232. 

Uichijjan. —  Aniba  f.  Yeomans,  39  Mich, 
171,  holding  that  the  indorsee  is  not  a  bona 
fide  holder  without  notice  where  the  payee 
transferred  only  his  right,  title,  and  interest, 

Seio  Bampskire. —  Tierce  C.  Ricker,  16 
N,  H,  322,  41  Am.  Dec.  728,  an  indorsement 
"  to  be  accountable  without  demand  and  no- 

lieio    York.—  Boyd    v.    Plumb,    7     Wend. 
(N,  Y,)   309;  Payne  v.  Eden,  3  Cai.   (N.  Y.) 
213;  Reed  v.  Warner,  5  Paige  (N.  Y.)  650. 
[IX,  A,  8.  b.  (IV).  (C),  (2).  (O)] 


RkofU  hUmd. —  Blaine  t>.  Bonnie,  II  R.  L 
119.  23  Am.  Rep.  428. 

Virginia. —  Power  p.  Finnie,  4  Call  (Va.) 
411,  where  the  restricted  indorsement  wu 
"  pay  the  witbin  cont«nts  to  Jack  Power 
only," 

Wisconsin.— Pier  V.  Bullts,  4B  Wis.  429,  4 
N.  W.  381. 

United  8tate». —  Chicago  First  Nat.  Bitnk 
e.  Reno  County  Bank,  1  McCrary  [U.  S.) 
491.  3  Fed.  267. 

England. —  Siftoumev  P.  Lloyd.  8  B,  4  C, 
622,  7  L.  J,  K.  B.  0.  8.  73.  15  E.  C.  L.  3fl9; 
Treuttel  v.  Barandon,  I  Moore  C.  P.  543,  8 
Taunt.  100,  4  E.  C.  U  59. 

IZ.  Brook  V.  Vannest,  58  N.  J.  L.  162.  73 
Atl.  382. 

13,  Georgia. —  Wilson  r.  Tolson,  79  Oi. 
137,  3  S.  E.  900;  Central  R.  Co.  p.  Lvnch- 
burg  First  Nat,  Bank,  73  Ga.  383, 

Iowa. —  ChalliD  v.  Wibon,  51  Iowa  15,  50 
N,  W.  578. 

Maryland, —  Cecil  Bank  v.  Farmers'  Bank. 
22  Md.  148. 

MtnnesD(o. —  Merchants'  Nat.  Bank  r.  HilB- 
Hon,  33  Minn,  40,  21  N.  W.  849.  53  Am.  Rep.  5. 

ift»*i88ippi,^  See  Meridian  First  Nat.  Bank 
V.  Strauss,  66  Miss.  479,  S  So.  232,  l4  Am. 
Bt.  Bep,  579. 

Weftrosfca,— Lederer  p.  Union  Sav.  Bank, 
52  Nebr.  133,  71  N.  W.  954. 

New  York.—  Philbrick  v.  Dallett,  34  N.  T, 
Super  Ct.  370;  Hoffman  p.  Miller,  9  Bo»w. 
(N.  Y.)   334. 

yorth  DofaKo.— National  Bank  of  Com- 
merce p.  Johnson,  6  N.  D.  180,  69  N.  W,  49. 

United  States. —  Metropolis  Bank  r.  Jersfy 
City  First  Nat.  Bank,  IS  Fed.  301. 

But  see  Mills  v.  Philbin,  3  Rev.  L^.  255, 
where  an  indorsee  and  holder  of  a  note  tor 
the  purpose  of  collection  is  held  to  be  • 
holder  in  due  course. 

14.  CotoroA).— Beach    P,    Bennett,    (Coki 
1901 )  86  Pac.  567. 

^Iltnot*.— Stevenson  e.  O^eal,  71  HI.  31i 
Louisiana. —  Maurin   r.   Chamtiere,  B  fiofa^ 
(La.)  62, 
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snch  indorsement  is  used  it  slioald  be  made  in  strict  compliance  with  the  techni- 
cal rules  of  commercial  law." 

(v)  Lis  Pendens.  The  doctrine  of  lit  pendens,  as  constituting  constnictivQ 
notice  to  the  pnrchaser,  does  not  apply  to  negotiable  paper  purchased  in  good 
faith  before  maturity,'*  althongh  to  claim  this  immnnity  it  is  strictly  essential  tliat 
tlie  paper  possess  the  quality  of  negotiability,"  and  a  party  who  buys  negotiable 

Eper  with  actual  notice  of  the  pendency  of  a  suit  affecting  or  contesting  its 
jality  will  not  be  considered  a  hona  fide  holder." 
(vi)  Newspaper  Publications,  Tiie  publication  of  a  notice  of  an  intirmity 
or  defect  concerning  a  negotiable  instrument  in  a  newspaper  is  not  of  itself  con- 
structive notice  of  such  infirmity,  and  will  affect  one's  character  as  a  bona  fids 
purchaser  only  where  it  can  be  shown  tliat  he  is  actually  cognizant  of  such  publi- 
cation.**   It  has  been  held,  however,  that  publications  of   this  or  of  a  similar 


VaMacAu«etf«. —  Goddard  c.  Lyman,  14 
Pick.  (Moai.)  268.  But  an  indorsement  of 
this  sort  made  eight  montha  after  the  note 
was  due  was  held  in  a  former  case  to  be  suffi- 
cient to  put  the  purchaser  upon  inquiry. 
Ayer  r.  Hutchins.  4  Maaa.  370.  3  Am.  Dec. 
232.  See  also  Baaaett  n.  Daniels,  136  Maaa. 
54T;  Richardson  c.  Lincoln,  G  Mete  (Maaa.) 
201. 

Michigan. —  Borden  p.  Clark.  26  Mich.  410. 

Uiimetota. —  Collins  e.  McDowell,  65  Minn, 
no,  87  N.  W.  845. 

MiMouri. —  Majea  f.  Robinson,  93  Mo.  114, 
B  S.  W.  611. 

A'eio  Forfc. —  Ruasel  P.  Ball,  2  Johns.  (N.  Y.) 
SO,  where,  althouich  the  direct  expresaion 
"without  recourse"  was  not  used  in  the  in- 
strument, the  indorsement  as  a  whole  was  of 
the  same  import. 

Pen»uy  (wi  nio ,— E  pier  p.  Funk,  8  Pa.  St. 
468  [opprored  in  Bi.'fbin)^  p.  Graham,  14  Pa. 
St.  14,  63  Am.  Dec.  610]. 

Wigconsin. —  Kellev  t>.  Whitney,  45  Wia, 
110.  30  Am.  Rep.  607. 

15.  Hatch  v.  Barrett,  34  Kan.  223,  3  Pac. 
120. 

IS.  Alabama. —  Mayberry  p.  Morris,  62 
Ala.  113:  Winflton  o.  Westfeldt,  22  Ala.  760, 
58  Am.  Dec.  278. 

Oeorffio.— Mima  p.  West,  38  Ga.  18,  OS 
Am.  Dec.  370. 

Karaax.—  SUte  P.  Wichita  County,  69 
Kan.  612,  53  Pac.  626. 

Uiiti»tippi. —  Madison  County  p.  Pazton, 
56  Miss.  670. 

Nev>  York.—  Tjeitch  p.  Willis,  48  N.  Y.  586, 
applying  the  doctrine  to  etocka  which,  be^ 
cause  of  their  ready  circulation,  had  virtually 
asBumed  the  province  of  commercial  paper. 
See  also  Murray  p.  Lylbum,  2  Johns.  Ch. 
(N.  Y.)  441,  where  Chancellor  Kent,  applying 
the  doctrine  to  an  aasignee  of  a  bond  and 
mortgage,  expressed  the  opinion  that  the 
safety  of  commercial  paper  would  require  ths 
limitation  of  the  rule. 

OAio.— Stone  p.  Elliott,  11  Ohio  St.  252. 

PejHwyZpania.— Hill  p.  Kroft,  29  Pa.  St, 
186:  Kieffer  v.  Ehler,  18  Pa.  St.  388. 

Tennessee. —  Matheny  p.  Hughes,  10  Heisk. 
(Tenn.)   401. 

Texa4. —  Oaunon  P.  Northwestern  Nat. 
Bank,  83  Tex.  274,  18  S.  W.  673. 

Vermont.—  Sawyer  p.  Fhalcy,  33  Vt  60, 


United  Btatea. —  Enfield  P.  Jordan,  119 
U.  S.  680,  7  S.  Ct.  358,  30  L.  ed.  523;  Carroll 
County  V.  Smith,  111  U.  S.  558,  4  S.  Ct.  639, 
28  L.  ed.  617  J  Cass  County  v.  Gillett,  100 
U.  S.  585,  26  L.  ed.  585;  Warren  County  p. 
Marcy,  B7  U.  S.  96,  24  L.  ed.  B77 ;  Myers  p. 
HsEzard,  50  Fed.  156 ;  Hill  P.  Scotland  County, 
34  Fed.  208 ;  Marshall  P.  Elgin,  8  Fed.  783 ; 
In  re  Great  Western  Tel.  Co.,  6  Bias.  {U.  S.) 
363,  10  Fed.  Cas.  No.  6,740;  Durant  v.  Iowa 
County,  1  Woolw.  (U.  S.)  89,  8  Fed.  Caa, 
No.  4,189. 

17.  Diamond  p.  Lawrence  County,  37  Pa. 
St.  353,  7S  Am.  Dec.  420. 

18.  Applegarth  v.  Robertson,  66  Md.  493, 
4  At).  896;  Lytle  p.  I..anaing,  147  U.  S.  69, 
13  &.  CL.  264,  37  L.  ed.  78 ;  Scotland  County 
V.  Hill,  132  U.  S.  107,  10  S.  Ct.  26,  33  L.  ed. 
261;  Phelpa  p.  Elliott,  35  Fed.  45S;  Hill  P. 
Scotland  Coimty,  25  Fed.  395. 

Hotice  of  loss  of  instnimeiit. —  Where  a 
bank  has  been  notified  by  the  treaaury  de- 
partment of  the  loss  of  certain  bonds  or  in- 
struments having  the  character  of  negotiabil- 
ity, it  is  necessary  that  they  make  some  note 
of  the  same  whereby  the  identity  of  such 
paper  may  be  recognized  when  it  is  presented 
and  a  bank  disregarding  this  notice  cannot 
be  held  to  be  a  purchaser  in  good  faitb.  Ver- 
milye  p.  Adams  Express  Co.,  21  Wall.  (U.  S.) 
138,  22  L.  ed.  609.  See  also  Raphael  f.  Bank 
of  England,  17  C.  B.  181,  25  L.  J.  C.  P.  33,  4 
.Wkly.  Rep.  10,  84  E.  C.  L.  161,  where  it  was 
held  that  a  party  who  received  such  a  note 
twelve  months  after  he  had  received  notice  of 
•  robbery  in  which  the  note  was  procured,  he 
having  given  reoaonable  value  for  the  same, 
could  not  be  said  as  a  matter  of  law  to  be  a 
holder  in  bad  faith. 

19.  Oeorgia. —  English -American  L.  &  T. 
Co.  p.  Hiera,  J12  Ga.  823,  38  8.  E.  103. 

Jf aryland.— Boyd  p.  McCann,  10  Md.  118. 

Mofsachiuettt. —  Kellogg  p.  French,  15 
Gray  (Maas.)  364. 

iVeio  Hampsfcire.— Clark  p.  Ridter,  14  N.  H. 
44. 

Neie  York. —  Hagen  v.  Bowery  Nat  Bank, 
6  Lans.   (N.  Y.)   490. 

Pennsylvania. —  Beltzhoover  p.  Blackstock, 
3  Watts  (Pa.)  20,  27  Am.  Dec.  330. 

Vnit^  States.— See  Goet?,  p.  Kansas  City 
Bank,  119  U.  S.  561,  7  S.  Ct.  318,  30  L.  ed 
516. 
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Uiitnre  may  be  considered  as  evideDce  teadiDg  to  show  notice  of  eneh  infirmides 
or  defects  in  the  instrnment.*' 

(vii)  Occupation  of  Transferrer  or  Maker.  Inasmnoh  as  coinmeraal 
paper  circulates  upon  the  satiie  plane  as  money  and  hence  may  legitimately  find 
its  way  into  tiie  Hands  of  almost  any  one,  it  follows  that  tlie  occnpation  or  pro- 
fession of  the  transferrer  is  not  of  itself  siifiicient  to  pnt  the  purchaser  on  inqnirj 
concerning  the  validity  of  the  consideration  or  other  defenses  to  the  paper  or  to 
amount  to  mala  fdea  on  his  part  in  taking  it  withont  inquiry.''  Hence  the  fact 
that  it  ia  negotiated  by  an  attorney  "  or  broker,**  or  that  the  maker  is  a  liqnor- 
dealer,^  is  not  sufficient  to  put  the  purchaser  on  notice. 

(tiii)  Purcbase  From  Stranqer.  It  has  been  said  that  no  purchaser 
should  buy  paper  from  an  entire  stranger  without  using  reasonable  caotioii  and 
making  proper  inquiry*  But  while  from  the  very  nature  of  the  function  wbicli 
negotiable  paper  performs  this  circumstance  aloue  is  not  notice  of  fraud  or 
irregularity  it  should,  with  other  circumstances,  be  considered  in  determining  tbe 
good  faith  of  the  purchaser,** 

(ix)  Recitals  m  Collateral  Paper.  If  a  note  makes  no  reference  to 
collateral  securities  the  purchaser  is  not  bound  to  make  inquiries  concerning  the 
possible  existence  or  nature  of  the  same,"  but  where  a  note  refers  to,  or  is  accom- 
panied by,  an  asaignment  of  collateral  securities,  or  where  the  purchaser  lisa 
knowledge  of  the  same,  he  is  charged  with  notice  of  their  contents  or  condi- 
tions.^ So  where  a  note  and  mortgage  refer  respectively  to  each  other  tlie  title 
of  the  purchaser  would  seem  to  be  no  stronger  than  that  which  could  liave  been 
ascertained  upon  a  proper  examination.*" 

(x)  Relationship  of  Parties  —  (a)  In  General.  A  party  dealing  in  com- 
mercial paper  has  a  right  to  assume  tliat  the  relations  of  every  party  whose  names 
appear  upon  it  are  precisely  whit  they  appear  to  be,"  and  if  tue  paper  is  esecuted 


England. —  See  VenableB  c.  Baring,  [1802] 
3  Ch.  627,  al  L.  J.  Ch.  609,  67  L.  T.  Rep. 
N.  S.  no.  40  Wklj-.  Rep.  600. 

20.  Merrill  v.  Hole,  85  Iowa  66,  52  N.  W.  4. 

21.  See  Sbemaii  v.  Blackman,  24  111.  346; 
Teseber  i;.  Merea,  119  Ind.  686,  21  N.  E.  316; 
Chapman  v.  Remington,  hU  Mich.  GG2,  46 
N.  W.  34;  Mitchell  v.  Catchings,  23  Fed.  710. 

22.  Greneaux  v.  Wheeler,  6  Tei.  515. 

!i3.  Eedlon  v.  Churchill,  73  Me.  146,  40 
Am.  Rep.  345;  Atlaa  Nat.  Bank  n.  Savery, 
127  Mass.  75;  Gardner  n.  Ga^r,  I  Allen 
(Mass.)  502;  American  Exch.  Nat.  Bank  r. 
New  York  Belting,  etc.,  Co.,  149  N.  Y.  688, 
43  N.  E.  168;  Parker  e.  Burgea^  6  R.  I. 
277. 

34.  Wright  V.  Wheeler,  72  Me.  278;  Eata- 
brook  t'.  Bovle,  1  Allen  (Mass.)  412;  Bot- 
tomley  v.  Goldsmith,  36  Mich.  27. 

25.  Smith  t'.  Mechanics',  etc..  Bank,  6  Ia. 
Ann.  610. 

26.  As  where  the  purchaser  bujs  the  paper 
at  a  large  discount,  knows  the  maker,  and 
could  with  reasonable  diligence  make  inquiry 
of  him.  Autcn  v.  Gruner,  90  III.  300;  Sims 
V.  Bice,   67   II!._88;    Taylor  i>.   Atchison,  64 


Diefendorf,  123  N.  Y.  191,  25  N.  E.  402,  33 
N.  Y.  St.  380,  10  L.  R.  A.  876  [reversing  4 
N.  Y.  Suppl.  262,  21  N.  Y.  St.  692] ;  Gould 
«.  Stevens,  43  Vt.  125,  5  Am.  Rep.  206. 

27.  Hinell  v.  Reed,  26  Ala.  730;  llslay  v. 
Bmedes,  7  N.  Y.  Suppl.  071,  26  N.  Y.  St. 


iS.  Alabama. —  Owen   ■- 


Moore,    14  AU. 
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fUtnoi*.—  EbrkT  v.  Worthen,  47  HI.  App, 
550. 

lotoa. —  Zebley  c.  Sears,  38  Iowa  507. 

Jtfichisan.— McNamara  f.  Gargett,  68  Mitlu 
464,  36  N.  W.  218,  13  Am.  St.  Hep.  356;  Mue 
V.  Kennedy.  68  Mich.  399,  36  N.  W.  IST; 
Sutton  c.  Beckwith,  68  Mich.  303,  36  N.  W. 
70,  13  Am.  St.  Rep.  344. 

ffc6ra«Jca.— Norfolk  Nat.  Bank  c.  Nramt. 
50  Nebr.  429,  6B  N.  W.  936. 

Tcaros. —  Brown  v.  Tom,  (Tex.  Civ.  A|^ 
1894)  26  S.  W.  2S9. 

Extent  of  notice. —  Where  a  party  ettaH  * 
conveyance  of  land  to  be  made  to  himself  a 
security  for  a  note  which  he  purchases,  Ihe 
whole  being-  in  effect  but  one  traneactiaii.  be 
will  be  charged  with  notice  in  r^ard  to  the 
notes  with  whatever  the  record  brou^t  to  hii 
knowledge  in  regard  to  the  title  to  the  realty. 
Packwood  c.  Gridlev,  39  111.  388. 

29.  Strong  v.  Jackson,  123  Masa.  60.  25 
Am.  Rep.  19  [approved  in  Jewett  p.  Tucker. 
139  Mass.  566,  2  N.  E.  080],  which  eases  |H«- 
ceed  upon  the  ground  that  a  paper  of  tbia 
nature  is  not  perhaps  atrictly  speaking  «■- 
dowed  with  all  the  attributes  and  free  fniiii 
all  the  restrictions  accorded  purely  commer- 
cial paper. 

30.  Fifth  Ward  Sav.  Bank  r.  Jeiwy  CilJ 
First  Nat.  Bank,  48  N.  J.  L.  513,  7  Atl.  318; 
Cheever  u.  Pittsburgh,  etc.,  R.  Co.,  160  N.  i- 
69,  44  N.  E.  701,  56  Am.  St.  Rep.  646.  « 
L.  R.  A.  6»i  Hc«e  v.  Lwising,  35  N.  Y.  138. 
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or  indorsed  by  corporatioD  officials  preeumed  to  have  anthoritj  to  act  in  sncli 
capacity  a  pDrcliaeer  is  uot  chargeable  witli  notice  of  irregularity."'  Tlie  identity 
or  relationship  of  tbe  parties  in  the  transaction,  together  with  other  attendant 
circa mstaiices,  may  be  such,  however,  as  to  imply,  or  to  charge  tlie  purchaser 
with  notice  of,  fraud  or  irregularity  and  put  him  on  inquiry."  Thus  it  may 
appear  from  the  face  of  the  paper  or  from  the  indorsement  that  a  firm  purports 
to  act,  not  as  a  principal,  but  as  a  mere  surety  or  gnarantor,"  as  where  for  mstance 
an  iiistrnraeiit  in  the  liands  of  the  party  primarily  liable  is  indorsed  in  the  name 
of  a  firm  ;**  and  a  pnrchaser  is  charged  where  a  corporate  note  or  chock  is  drawn 


^(uwoAiMeff*. —  MeTchaots'  Nat.  Bank  v. 
Citizens'  Gas  Light  Co.,  168  Mass.  606,  34 
N.  K.  1083,  38  Am.  St.  Rep.  463. 

Jf utowri.— Lafa;ett«  Sav.  Bank  t>.  St 
Louis  Stoneware  Co.,  4  Ho.  App.  276. 

Vev  York. —  Atlantic  State  Bank  t>.  Ba- 
kery, S2  N.  Y.  291 ;  Ogden  v,  Andre,  4  Boaw. 
{N.  Y.)  583. 

United  Btatet, —  SmTth  e.  Strader,  4  How. 
(U.  S.)  404,  11  L.  ed.  1031 ;  American  Excti. 
Nat.  Bank  c.  Oregon  Potteiy  Co.,  56  Fed. 
265;  Ex  p.  Estabrook,  2  Lowell  (U.  S.)  647, 
8  Fed.  Cas.  No.  4,634,  15  Alb.  L.  J.  271,  24 
Pittab.  Leg.  J.  (Pa.)    152. 

32.  /oica.— Galbraitb  t).  McLaughlin,  91 
Iowa  309,  39  N.  W.  33S. 

Maa»aohtt«ett». — ■  Wiiliains  v.  Cheney,  8 
Gray  (Mass.)   206. 

Michigan. —  Stevens  v.  Hannan,  86  Mieh. 
305,  48  N.  W.  951,  24  Am.  St.  Rep.  126  {.af- 
firmed in  88  Mich.  13,  49  N.  W.  874]. 

Mi»»ouri. —  Meyer  t>.  Withmar,  41  Mo.  App. 
397. 

Hew  York. —  Railway  Equipment,  etc.,  Co. 
r.  Lincoln  Nat.  Bank,  82  Hun  (N.  Y.)  8.  31 
N.  Y.  Suppl.  44,  63  N.  Y.  St.  338;  McElwee 
Mfg.  Co.  V.  Trowbridge,  02  Hun  (N,  Y.)  471, 
17  N.  Y.  Suppl.  3,  43  N.  Y.  St.  238;  St,  Nich- 
olas Nat.  Bank  c.  Savery,  45  N.  Y.  Super.  Ct 
97;   Smith  r.  Hall,  6  Bobw.   (N.  Y.)   319. 

Penntylvania.'—  Diekaon  c.  Primrose,  2 
Miles  (Pa.)  366. 

Vermont. —  Hoth  v.  Colvin,  32  Vt.  125. 

Wisconsin, —  Hanny  c.  Olendinning,  15 
Wis.  50. 

United  States. —  Hamburg  Back  c.  Flynn, 
38  Fed.  798;  Cummings  v.  Mead,  6  Fed.  Caa. 
No.  3,476,  6  Am.  L.  Reg.  51. 

Pnrchue  from  accepter. —  The  authorities 
are  divided  upon  the  question  as  to  whether 
the  purchaser  of  a.  bill  of  exchange  from  the 
accepter  is  charged  with  notice  by  reowHi  of 
the  bill  being  ^ered  by  such  party.  The 
English  courts  hold  that  he  is  not,  as  a  bill 
is  not  properly  paid  and  satisSed  according 
to  its  tenor,  uulesa  it  be  paid  when  due  (Bur- 
bridge  V.  Mannen,  3  Compb.  193,  13  Rev. 
Rep.  786;  Morley  e.  Culverwell,  1  Hurl. 
A  W.  13,  4  Jur.  1163,  10  L.  J.  Esch.  35,"  7 
M.  ft  W.  174),  and  this  view  has  been 
adopted  in  South  Carolina  (Witte 
'^-         "  S.  C.  290.  2 

npou  the  theory  that  the  bill  could  only  be 
in  tbe  acoept«r'a  hands  for  tbe  purpose  of 


acceptance  or  as  a  voucher  after  its  payment 
by  him  (McKenue  c.  Montgomery  Branch 
Bank,  28  Ata.  606,  86  Am.  Dec.  369;  Sattr 
marah  v.  Planters',  etc..  Bank,  14  Ala.  668; 
Central  Bank  v.  Hammett,  60  N.  Y.  158). 

That  the  paTee  waa  a  biother-in-iaw  of 
the  caahiei  of  a  bank  which  discounted  a 
fraudulent  note  is  not  sufficient  to  overcome 
the  presumption  of  good  faith  arising  from 
the  fact  that  such  bank  acquired  the  note  be- 
fore maturity  and  in  due  course  of  buainess. 
Stewart  County  Bank  t>.  Adams,  96  Ga.  629, 
23  S.  E.  496. 


the  party  so  signing  has  authority  to 
OM  bis  flnn-name  for  such  purpose. 

/Jlinois. —  Marsh  v.  Thompson  Nat.  Bank, 
2  111.  App.  21T. 

lotDu. —  Whitmore  u.  Adams,  17  Iowa  567. 

Maa»ach%uett». — National  Security  Bank  r. 
McDonald,  127  Mass.  82. 

Michigan. —  See  Moynahan  c.  Hanaford,  42 
Mich.  329,  3  N.  W.  944. 

Ifisatasippt.—  Bloom  t>.  Helm,  53  Miss.  21. 

Kew  York, —  Bank  of  Vergennes  v.  Cam- 
eron, 7  Barb.  (N.  Y.)  143;  Rochester  Bank  t. 
Boweh,  7  Wend.   (N.  Y.)   158. 

United  States. —  Lemoine  f .  Bank  of  North 
America,  3  Dill.  (U.  S.)  44,  15  Fed.  Cas.  No. 
8,240,  1  Centr.  L.  J.  529,  7  Chic.  Leg.  N.  IS, 
20  Int.  Rev.  Rec.  153,  22  Pittsb.  I-eg.  J.  47. 

34.  Alabamo.— Noble  p.  Walker.  32  Ala. 
466. 

California. —  Hendrie  v.  Berkowitz.  37  Cal. 
113,  99  Am.  Dec.  251. 

Michigan. —  Mechanics'  Bank  c.  Barnes,  86 
Mich.  632,  49  N.  W.  476. 

Miaaiaaippi. —  Bloom  v.  Helm,  53  Miss.  21 
[distinguished  in  Columbus  Ins.,  etc..  Co.  v. 
Columbus  First  Nat.  Bank,  73  Miss.  96,  15 
So.  138]. 

Sew  York. —  National  Park  Bank  u,  Ger- 
man-American Mut.  Warehouse,  etc.,  Co.,  110 
N.  Y.  281,  22  N.  E.  B67,  28  N.  Y.  St.  676,  5 
L.  R.  A.  673  [reversing  63  N.  Y.  Super.  Ct 
367] ;  Stall  t.  Catskill  Bank,  18  Wend.  (N.  Y.) 
478  [distinguished  in  Austin  v,  Vandennark, 
4  Hill  (N.  Y.)   2591. 

Pennegloania. —  See  Moorehead  c.  Qilmore, 
77  Pa.  St.  118,  18  Am.  Rep.  435. 

Accommodation  infened  fiom  poaitioii  of 
the  names  of  partiea  thereon. —  The  fact  that 
the  name  of  the  party  for  whoae  accommoda- 
tion a  negotiable  note  was  made  appears  last 
on  the  back  of  the  note  is  not  notice  of  its 
character.  Farmers',  et«., 
[IX,  A,  8,  b,  (I).  (»)] 
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by  one  of  the  corporation  officers  to  liia  own  order,  for  his  own  benefit,"  or  to  s 
fellow  officer,  and  used  for  tlie  personal  benefit  of  the  latter ;"  but  this  principle 
does  not  apply  wliere  the  officer  or  agent  negotiates  a  note  executed  by  liiiusclf, 
if  it  is  originally  payable  to  a  third  party  and  it  appears  upon  its  face  to  have 
been  regularly  issued  to  iiim  and  transferred  by  him  to  the  firm  of  wbicb  the  offi- 
cer is  a  member.'' 

(b)  Partnership  Notes.  Not  only  would  the  receipt  of  a  partnership  note, 
knowingly  received  for  the  individual  debt  of  a  partner,  afiect  the  bona  jidei  of 
the  purchaser,  if  he  made  no  further  inquiries,'^  but  a  partnership  indoreemeut 
on  a  note  negotiitted  by  a  maker  and  member  of  the  firm  has  been  lield  sufficient 
to  charge  a  purchaser  with  constructive  notice  that  the  debt  is  tliat  of  the  indi- 
vidual.*' A  promissory  note  drawn  by  a  member  of  a  firm  in  the  individnsl 
names  of  the  partners  instead  of  in  their  partnership  name  is  suHieient  to  put 
a  purchaser  on  iuquiry,'^  but  the  fact  that  a  member  of  a  firm  is  made  a  payee 
is  not   of  itself  notice,"  and  the  fact  tliat  the  note  was  made  by  a  partner  to 


Sav,  Inst  V.  Garesche,  12  Mo.  App,  584,  So 
where  a  draft  payable  to  the  order  of  the  in- 
dorser  was  indorsed  specially  to  defendant, 
and  by  him  indorsed  in  blank  and  cashed  by 

Slaintiff  for  another  corporation,  vhose  in- 
onienient  vas  written  above  the  indorsement 
of  defendant,  it  was  held  that  the  position  of 
the  indorsements  was  not  notice  that  defend- 
ant was  an  accommodation  indorser.  Mar- 
ihall  Nst.  Bank  v.  O'Neal,  II  Ten,  Civ.  App. 
640,  34  S.  W.  344.  See  also  Merchants'  Nat. 
Bank  V.  McNeir,  51  Minn.  123,  63  N.  W.  178; 
Moorehead  c.  Gilmore,  77  Pa.  St.  118,  18 
Am.  Rep.  435. 

39.  California.—  Smith  v.  Loe  Angelea  Im- 
tni^ation,  etc.,  Assoc.,  78  Cal.  289,  20  Fae. 
077,  12  Am.  St.  Rep.  63. 

fenfuc^.— Chemical  Nat.  Bonk  t>.  Wag- 
ner. 63  Ky.  525,  14  Ky.  L.  Hep.  510,  20  S.  W. 
535,  40  Am.  St.  Rep.  206. 

MisHouri. —  Lee  t>.  Smith,  84  Mo.  304,  54 
Am.  Rep.  101. 

tieia  York. —  Cheever  v.  Pitlsburfth,  etc.,  R. 
Co.,  150  N.  Y.  5B,  44  N.-  E.  701,  55  Am.  St. 
Rep.  046,  34  L.  R.  A.  69 ;  Clallin  e.  Farmers', 
etc..  Bank,  25  N.  Y.  293  [reverting  36  Barb. 
(N.  Y.)  540] ;  Huie  v.  Allen.  87  Hun  (N.  Y.) 
616,  34  N.  Y.  Suppl.  677,  68  N.  Y.  St.  641. 
See  also  Stainer  i:  Tysen.  3  Hill  (N.  Y.) 
279.  But  see  Goshen  Nat.  Bank  v.  SUte,  141 
N.  Y.  379,  36  N.  E.  316,  57  N.  Y.  St.  597, 
where,  however,  it  seems  to  have  been  within 
the  power  of  the  cashier  who  drew  the  draft 
in  question  to  draw  drafts  for  himself  on 
the  same  terms  as  in  due  course  of  business 
he  drew  drafts  for  others. 

Tiorth  Dakota. —  Security  Bank  P.  Kings- 
land.  6  N.  D.  263,  65  N.  W.  697. 

36.  Chemical  Nat.  Bank  v.  Wagner,  93  Ky. 
G2.t,  14  Kv,  L.  Bep.  610,  20  S.  W.  636,  40  Am. 
St.  Rep.  206. 

37.  Cheever  v.  Pittsburgh,  etc.,  K.  Co.,  150 
N.  Y.  69,  44  N.  E.  701,  65  Am.  St.  Rep.  646, 
34  L.  B.  A.  69. 

38.  Alabama. —  I^ree  v.  Lyon,  67  Ala.  1. 
Colorado. —  Rocky  Mountain  Nat.  B^k  v. 

McCaskill,  16  Colo.  408,  26  Pac.  821. 

Connectiont. —  New  York  Firemen  Ins.  Co. 
V.  Bennett,  5  Conn.  574,  13  Am.  Dee.  100. 
[IX,  A.  8.  b.  (X),  (A)] 


ManacfiusetU. —  Eastman  v.  Cooper,  15 
Pick.   (Mass.)  276,  26  Am.  Dec.  600. 

Mittovri. —  Johnson  v.  Suburban  Realty 
Co.,  82  Mo.  App.  166. 

ft'eio  Jertey. —  Hecutchen  v.  Kennady,  27 
N.  J.  L.  230. 

Ntw  yort.— Wilson  v.  Metropolitan  EL  S. 
Co.,  120  N.  Y.  146,  24  N.  E.  384,  30  N.  Y. 
St.  787,  17  Am.  St.  R^p.  625  la/firming  H 
Daly  (N.  Y.)  171,  6  N.  Y.  St.  234]  ;  Spauld- 
ing  V.  Kelly,  43  Hun  (N.  Y. )  301;  Uflion 
Nat.  Bank  v.  Underbill,  21  Hun  (N.  Y.)  178; 
Atlantic  State  Bank  e.  Saverv,  IS  Hun  (N.  V.I 
36;  Elliott  B.  Dudley,  10  Barb.  (N.  Y.)  326; 
Gansevoort  e.  Williams,  14  Wend.  (N.  Y.) 
133;  Livingston  v.  Hastie,  2  Cai.  {N.  Y.)  24E. 
See  also  Hotchkiss  v.  English,  4  Hun  (N.  V.) 
389,  6  Thomps.  &  C.  (N.  Y.)  658. 

Pertntylvania.—Totta  e.  Taylor,  140  Pa.  St. 
601,  21  AU.  443;  King  v.  Faber,  22  Pa.  St. 
21. 

England. —  Ex  p.  Agace,  2  Cox  Ch.  312; 
Arden  r.  Sharpe,  2  Esp.  624,  5  Bev.  Rep.  748; 
Ea  p.  BonbonuB,  8  Ves.  Jr.  540. 

39.  Kanaaa. —  See  Barber  c.  Von  Horn,  54 
Kan.  33,  36  Pac.  1070. 

Mataachvtetts. — National  Bank  v.  Iaw.  1!' 
Mass.  73.  See  also  National  Security  Bank 
V.  McDonald.  127  Mass.  82. 

Uichigaji. —  Mechanics'  Bank  v.  Barnes,  86 
Mich.  632,  49  N.  W.  475. 

Miasissippi. —  Bloom  r.  Helm,  53  Miss.  21. 

Sew  Jersey. —  Mecutchen  c.  Kennady,  tl 
N.  J.  L.  230. 

Vem  York. —  Livingston  v.  Roosevelt,  4 
Johns.  (N.  Y.)  261,  4  Am.  Dec.  273. 

/•ennsyitjanio.— Brown  t.  Pettit,  178  Pa- 
St.  IT,  36  Atl.  865,  56  Am.  St.  Rep.  742.  34 
L.  R.  A.  723;  Tanner  v.  Hall,  1  Pa.  St  417. 

United  States. —  National  Park  Bank  r. 
Remsen.  43  Fed.  226. 

Canada.—  Creighton  c.  Halifax  Bonkiig 
Co.,  IS  Can.  Supreme  Ct.  140. 

Contra,  Redlon  C.  Churchill,  73  Me.  146,  40 
Am.  Rep.  345. 

40.  Lucker  v.  Iha.  64  N.  Y.  App.  Div.  sefl. 
66  N.  Y.  Suppl.  1010. 

41.  fndiana. —  Thompson  V,  Lowe,  111  W- 
272,  12  N.  E.  476. 
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his  firm  and  was  disconnted  for  sncli  lirm  will  not  aSect  the  good  faith  of  the 
holder.** 

(xi)  Disabilities  of  Parties.  A  parchaser  of  commercial  paper  is  said  to 
take  it  with  couBtriictive  notice  of  the  le}{al  disabilities  of  the  parties  thereto, 
eiifih  as  insanity  or  infancy,"  although  it  lias  been  held  that  mere  knowledge  of 
the  infancy  of  the  indoreer**  or  knowledge  that  the  maker  was  dead  "  or  was  a 
married  woman  **  will  not  preclude  him  ti'om  claiming  as  a  hona  fide  holder. 

e.  By  Whom  Beceived  —  A^nt.  Notice  of  defenses  or  equities  in  the  trans- 
fer of  commercial  paper  falls  under  the  general  rule  that  notice  to  an  agent  ia 
notice  to  the  principal." 

B.  What  Law  Governs.  The  qneetiun  whether  a  purchaser  is  a  hona  fide 
holder  involves  the  contractual  rights  and  obligations  of  the  parties  and  does  not 
relate  merely  to  the  remedy  and  procedure  employed  for  the  performance  of  tlie 
obligation.*"  Hence  snch  questions  will  be  determined  by  the  lex  loci  coniractua 
and  not  by  the  lex  fori." 

X.    PRESENTHEHT  FOR  PATHENT  AND  DEMAND. 
A.  NeeessttyFor  —  l.  InQenbbal  — a.  To  Fix  UablUty  of  Indorser  —  {i)  2if 
Oesesal  —  (4)  Rule  Stated.    As  a  general  rule  presentment  for  payment  and 

MaaHachunetU. —  See  Stimson  v.  Whitnej, 
130  Maae.  691. 

Michigan.—  Stevens  v.  McLaetilan,  120 
Mich.  285,  79  N.  VV.  627. 

itiaaouri. —  Lafajett«  Sav.  Bank  v.  St. 
Louia  Stoneware  Co.,  2  Mo.  App.  299. 

Pennsylvania. —  Haldeman  t;.  Middletown 
Bank,  28  Pa.  St.  440,  70  Am.  Dec.  142;  Ihm- 
sen  r.  Negley,  2S  Pa,  St.  297. 

United  States.— V.  8.  National  Bank  v. 
Little  Rock  First  Nat.  Bank,  64  Fed.  985,  27 
U.  S.  App.  605,  13  C.  C.  A.  472. 

Compare  Simrall  f.  O'Bannons,  7  B,  Mon. 


the  partneiship  name  aie  all  In  the  handwrit- 
ing of  auch  partner  is  not  of  itself  eutBcient 
to  awaken  suspicion  that  the  partner  was 
making  an  improper  use  of  the  partnership 
name  or  to  make  it  the  duty  of  a  purchaser 
to  inquire  into  the  regularity  of  the  trans- 
action. Lincoln  Nat.  Bank  r.  Schoen.  56  Mo. 
App.  160;  Miller  t>.  Consolidation  Bank,  43 
Pa.  St.  S14,  88  Am.  Dec.  476. 

42.  Atlas  Nat.  Bank  v.  Savery,  127  Mass. 
75.     See  also  Parker  r.  BurgesB,  6  R.  I.  277. 

43.  McClain  c.  Davis,  77  Ind.  419. 

44.  Nightingale  v.  Withington,  16  Mass. 
272,  8  Am.  Dec.  101. 

45.  Clark  v.  Thayer,  105  Mass.  216,  7  Am. 
Hep.  511. 

46.  Erwin  P.  McDon-ns,  IS  N.  Y.  575, 
which  decision  rests  upon  the  proposition 
that  an  indorsement  imports  a  guaranty  that 
the  makers  were  competent  to  contract. 

47.  Connecticut. —  Roberts  v.  Hall,  37 
Conn.  205,  9  Am.  Rep.  308. 

IIlinaiB. —  Neil  v.  Oummings,  75  III.  170. 

Iowa. —  Merrill  c.  Packer,  80  Iowa  542,  45 
N.  W.  1078. 

Louisiana. —  Dumartrait  v.  Kemper,  28  La. 
Ann.  620;  Sinnot  r.  Barrow,  22  I^a.  Ann.  201. 

ilaine. —  Goodrich   ti.  Buzzell,  40  Me.   600. 

Marj/tand. —  Devries  t>.  Shumate,  S3  Md. 
211. 


Minnesota. —  National  Citizens'  Bank  v. 
Ertz,  83  Minn.  12,  85  N.  W.  821,  85  Am.  St. 
Rep.  438,  53  L.  R.  A.  174. 

Mitsouri. —  Heniy  r.  Sneed,  99  Mo.  407,  12 
S.  W.  663,  17  Am.  St.  Rep.  580;  Livermore 
V.  Blood,  40  Mo.  48 ;  Mackey  v.  Basil,  50  Mo. 
App.   190. 

Nebraska. —  Sanders  *.  Wedekiiig,  47  Nebr. 
71,  66  N.  W.  18. 

Fermon*.— Kelly  p.  Pember,  36  Vt.  183. 

Wisconsin.— Knott  c.  Tidyman.  86  Wis,  164. 
68  N.  W.  632;  Brothers  v.  Kaukauna  Bank, 
84  Wis.  381,  64  N.  W.  786,  36  Am.  St.  Reo. 
932;  Manufacturers'  Nat.  Bank  d.  Newal!,  71 
Wis.  309,  37  N.  W.  420. 

Vniled  Slatet. —  Pease  v.  McClelland.  2 
Bond  (U.  S.)  42,  19  Fed.  Cas,  No.  10,882; 
Mason  i>.  Jones,  1  Hayw.  4  H.  (U.  S.l  323, 
16  Fed.  Gas.  No.  9,239. 

England. —  De  la  Chaumette  v.  Bank  of 
England,  B  B.  &  C.  203,  17  E.  C.  L.  100; 
Oakeley  v.  Ooddeen,  2  F.  4  F.  656. 

Where  the  payee  takes  in  the  capacity  of 
agent  he  is  not  a  bona  fide  holder,  even  though 
he  afterward  becomes  the  real  owner  of  such 
paper  and  has  no  knowledge  of  any  defenses 
against  it.     Boit  i;.  Whitehead,  60  Gn.  76. 

Notice  to  agent  as  notice  to  principal  see 

PaiNClPAL  AKD  AOBKT. 

NotiDe  to  officer  aa  notice  to  corpoiation 
see  Banks  and  Banking,  6  Cyc.  460  et  »tq.; 

COKPOEATIONS. 

Notice  to  partner  u  notice  to  firm  see 
Pabtnebship. 

48,  Limerick  Nat.  Bank  c.  Howard,  71 
N.  H.  13,  61  Atl.  641. 

40.  Conaeotieut. —  Webster  r.  Howr  Maeh. 
Co.,  64  Conn.  3S4,  8  Atl.  482. 

Louisiana. —  Barrett  v.  Walker,  14  La, 
303. 

Uittiaaippi. — Allen  v.  Bratton,  47  Miss.  119. 

Sevj  Bampshire. —  Limerick  Nat.  Bank  », 
Howard,  71  N.  H.  13,  51  AtL  641. 

Tenneaaee. —  King  c.  Doolittle,  1  Head 
(Temi.)  77. 
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demand  are  essential  to  fix  the  liability  of  indorsers  of  any  n^otiable  inBtmment 
unless  waived"*  or  unless  facts  exist  whicli  constitute  a  sulficient  excnse  for  non- 
presenttuent,"'  even  tliougli  in  some  jurisdictions  lie  may  not  be  damaged  by  the 

Walker,  7  N.  H.  1S9;  Otis  r.  HuBMy,  3  N.H. 

Weio  Fori:.— Parker  p.  Stroud,  88  N.  Y. 
3T&,  60  Am.  Rep.  eSfi;  Cayuga  Count;  But 
D.  Warden,  1  N.  Y.  413;  Kelly  v.  Tbeiu,  65 
N.  T.  App.  Div.  148,  72  N.  Y.  Suppl.  VSl; 
Storp  V.  Harbutt,  4  E.  D.  Smith  (N.  Y.)  4S1: 
Filler  f.  Gallantclieck,  66  N.  Y.  Suppl.  501; 
Berrr  v.  KobinBon,  B  Johns.  (N.  Y.)  121,  A 
Am.  Dec.  287. 

'IioTt\  Carolina. —  Fmtow  v.  Renwsi,  13 
N.  0.  ]70. 

Ohio.—  Bassenborat  P.  Wilby,  45  Ohio  St 
333,  13  N.  E.  76;  Hudeon  P.  Walcott,  4  Ohio 
Dec.   (Reprint)   459,  2  Clev.  L.  Rep.  IM. 

/'enTMylUEMio. —  Harvey  p.  Girard  JJiL 
Bank,  119  Pa.  St.  212,  13  Atl.  £02;  Jukon 
p.  Newton,  8  Watti  (Pa.)  401;  Dnncac  p. 
McCullough,  4  Serg.  ft  R.  (Pa.)   460. 

South  Carolina. —  Kilpatrick  v.  Heaton,  3 
Brev.   (S.  C.)   92. 

r«Biw.— Forrest  e,  Rawlins,  3S  Tex.  ffiS 
(sight  draft)  ;  Green  c.  Elaon,  31  Tel.  ISB. 

Utah.—  Earner  v.  Brainerd,  7  Utah  245,  M 
Pac.  299,  IS  L.  R.  A.  434. 

Virginia,—  Davis  p.  Poland,  92  Va.  225,  23 
S.  E.  292. 

West  Virginia. —  Peabody  Ina.  Co.  v.  Wil- 
son, 29  W.  Va,  528,  2  S.  E.  888. 

United  States.- Cox  e.  New  York  Stjtt 
Nat.  Bank,  100  U.  S.  704,  25  L.  ed.  739: 
Magruder  v.  Union  Bank,  3  Pet.  {U.  S.)  87, 
7  L.  ed,  612;  French  c,  Columbia  Bank,  4 
Cranch  (U.  S.)  141,  2  L.  ed.  676;  Aleiandri* 
Bank  p.  Deneale,  2  Cranch  C.  C.  (U.  S.| 
"488,  B  Fed.  Caa.  No.  848 ;  Alexandria  Bank  r. 
Young,  2  Cranch  C.  C.  (U.  S.)  62,  2  Fed. 
Cas.  No.  85B;  Offutt  p.  Hall,  1  Cranch  C.  C. 
(U.  S.)  504,  18  Fed.  Cas.  No.  10.449  [hold- 
ing that  an  indorser  who  promised  to  par  is 
case  of  insolvency  of  the  maker  is  entitled  to 
the  usual  demand)  ;  January  v.  Duncin,  3 
McLean  (U.  S.)   19,  13  Fed.  Cas.  No.  7,217. 

Bnffland.— Peacock  v.  Puraell,  14  C.  B- 
N.  S.  728,  10  Jur.  N.  8.  178,  32  L.  J.  C.  P. 
268,  8  L.  T.  Rep.  N.  S.  636,  11  Wkly.  Rep. 
834,  108  E.  C.  L.  728. 

Conoda.— Siddall  v.  Gibson,  17  U.  C.  Q.B. 
98;  Browne  v.  Commercial  Bank,  10  U.  C. 
Q.  B.  129;  Davis  P.  Dunn,  6  U.  C.  Q.  B.327; 
Truacott  v.  Lagourge,  6  U.  C,  Q,  B.  O.  S.  134. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
f  997. 

51.  Thayer  v.  Pedc,  S4  HI.  74;  Long  *• 
Stephenson.  72  N.  C.  600. 

EzcusCB  for  failnia  to  pieacnt  see  i^f". 
XIII,  H. 

Under  a  itatnte  ao  providing  as  to  cet*la 
notes  and  biUa  iisaed  by  a  bank  withont  an- 
tbotity,  a  holder  may  recover  from  those  per- 
sonally interested  in  the  company  without 
proof  of  demand  and  notice,  and  the  pajr* 
and  the  first  indorser  are  liable  without  de- 
mand on  the  drawee.  Watson  p.  Brown,  14 
Ohio  473. 


Vermont. —  Harrison  p.  Edwards,  IS  Vt 
648,  36  Am.  Dec.  364. 

United  States. —  See  Tilden  p.  Blair,  21 
Wall.  (U.  S.)  241,  22  L.  ed.  832. 

KO.  Alabama.— UooAj  P.  Keller,  127  Ala. 
630,  28  So.  68;  Crenshaw  o,  McKieman, 
Minor  (Ala.)  295;  Ward  V.  Qifford,  Minor 
(Ala.)   6. 

Arizona. — Johnson  P.  Zeckendorf,  (Ariz. 
ISSe)    12  Pac.  66. 

Arkansas. —  Winston  p.  Ricbardsm,  27 
Ark.  34;  WhiU  p.  Cannads,  25  Ark.  41; 
Jones  p.  Robinson,  11  Ark.  G04,  54  Am.  Dec. 
212;  Ruddell  p.  Walker,  7  Ark.  457. 

California. —  Eastman  p.  Turman,  24  Cal. 
379. 

Conneoticttt. —  Dwight  p.  Seovil,  2  Conn. 
664. 

Delaicare. —  Wilmington  Bank  p.  Cooper,  1 
Harr.   (Del.)    10 

District  of  Columjia. — Presbr^  p.  Thomas, 

1  App.  Gas.   (D.  C.)    171. 

Florida. —  Guild  p.  Goldsmith,  9  Fla.  212. 

Idaho. —  Ankeny  P.  Henry,  1  Ida.  22e. 

/IHnofji,— Thayer  p.  Peck,  84  111.  74;  Kim- 
met  V.  Weil,  96  III.  App.  15;  Edwards  p. 
Shields,  7  III.  App.  70;  Burritt  o.  Tidmarsh, 
6  III.  App.  341. 

Iav:a. —  Leonard  v.  Oleon,  90  Iowa  162.  68 
N.  W,  877,  61  Am.  St.  Rep.  230,  35  L.  R.  A. 
381;  Pryor  v.  Bowman,  38  Iowa  S2;  Keater 
P.  Hock,  11  Iowa  636  (holding  that  Iowa 
Code  ( 1853) ,  a.  108,  i  3,  revived  the  necessity 
of  demand  to  hold  the  indorser  of  a^egotiable 
note  which  had  been  unneceaanry  under  Iowa 
Code  (1851),  {  955);  Kollen  v.  Wisner,  II 
Iowa  100. 

Kansas. —  Couch  p.  Sherill,  17  Kan.  822. 

Kenluckg. —  Farmers',  etc..  Bank  p.  Small, 

2  T.  B.  Mon.  (Ky.)  88;  Weil  v.  Sturgus,  23 
Ky.  L.  Rep.  844.  63  S.  W.  602;  Slack  p. 
Longahftw,  8  Ky.  L,  Rep.  166. 

Louisiana, — -  Otto  P.  Belden,  28  Lb.  Ann. 
302;  Union  Ins.  Co.  p.  Eodd,  28  La.  Ann. 
715;  Van  Wickie  p.  Downing,  19  La.  Ann. 
83. 

aaryland.— Brandt  P.  Mickle,  28  Md.  436; 
Farmers'  Bank  p.  Duvall,  7  Gill  ft  J.  (Md.) 
78;  Day  v.  Lyon,  8  Harr.  A  J.  (Md.)    140. 

Maaaavhvset  ts.—  Wyiie  p.  Cotter,  1 70 
Mass.  356,  49  N.  £.  746,  64  Am.  St  Rep. 
306;  Carley  p.  Vance,  17  Mass.  380;  Copp  p. 
McDugall,  9  Mass.  1. 

Minnesota, —  Coon  v.  Fruden,  26  Minn.  106, 
where  the  note  was  made  by  a  partner  and 
indorsed  by  his  firm. 

Uiaaissippi. —  Moore  P.  Brungard,  6  How. 
(Miss.)  557,  although  the  indorser  indorsed 
in  payment  of  property  in  the  purciiase  of 
which  he  was  joinUy  interested. 

Missouri. —  Napper  p.  Blank,  64  Mo.  191; 
Plahto  P.  Patchin,  28  Mo,  389. 

A'eiD  Hampshire. —  Piscataqua  Exch.  Bank 
p.  Carter,  20  N.  H.  246,  61  Am.  Dec.  217; 
Lawrence  p.  Langley,  14  N.  U.  70;  Dennie  p. 

p,  A.  1.  a.  (1),  (»)] 
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want  of  Bnch  preBentment  demfuid  of  pavment,"  and  ftlthongh  the  Dote  was 
pajsble  to  beuw"  or  od  demand.^  In  tlie  caaeof  non-n^;otiable  paper,  how- 
ever, the  indoraer  or  BBsigDor  has  been  held  liable  on  his  indorsement  or  assign- 
iiient  without  demand  of  payment  on  the  maker,"  althongh  there  is  anthoritj  to 
the  contra^,"  and  demand  is  not  reqaired  to  charge  an  indorser  where  there 
is  a  forged  prior  indorsement."  Nor  does  presentment  to  a  nominal  maker 
of  a  note  seem  to  be  neceeaary  in  order  to  hold  an  indorser  who  is  regarded  as 
the  original  maker." 

(b)  Paper  Payaltle  in  fnttalmerUi.  It  commercial  paper  is  payable  in 
instalmentB  demand  of  each  instalment  most  be  made  to  preserve  the  liability  of 
tlie  indorser." 

(ii)  AccoJtJtoDATioy  JsDoasER.  An  accommodation  indorser  for  the  maker 
of  a  note  is  entitled  to  bare  demand  made  in  the  nsnal  time,*"  bot  an  indorser 
for  whose  accommodation  a  paper  is  made  is  not  entitled  to  formal  demand,** 


V.  Hughes 


68.  Hineh&rt  o.  Hudlin,  37  Ark.  276; 
Hill  p.  Martin,  12  Mart.  (La.)  177.  13  Am. 
Dec.  372.  Contra,  Smith  r.  Miller,  52  N.  Y. 
'fi4JS ;  Comtuerci&l  Bank  e.  Hughea,  17  Wend. 
(N.  r.)   H. 

Prenunptlon  at  Injory. —  In  jurisdictiona 
where  failure  to  demand  payment  will  not 
discharge  it  drawer  or  indoraer  if  he  waa  not 
injured,  injury  will  be  presumed  from  the 
omission  until  it  is  aBBrmatiTely  proved  that 
no  injun  could  hart  reaulted.  Smith  \ 
ler,  52  K.  Y.  646;  Commercial  Bank  t 
17  Wend.  (N.  T.)  94. 

63.  Qalpin  t>.  Hard,  3  IfcCord  (S.  C.)  394, 
15  Am.  Dec.  640. 

B4.  Although  at  the  time  of  taking  the 
note  plaintiff  said  to  the  indorser  that  he 
would  not  take  it  unless  the  indorwr  would 
pay  it  and  that  he  would  took  to  no  one  elie, 
Davis  r.  Qowen,  19  Me.  447;  Good  c.  Arrow* 
smith,  Anth.  N.  P.   (N.  Y.)   289. 

Wber*  tlw  makei  of  a  demand  aota  lUea  be- 
fore 4emaad  mad*,  presentment  of  the  note 
to  hie  admlniatrator  for  allowance  as  a  claim 
aninat  the  estate  is  not  a  sufficient  demuid 
of  payment.    Chase  o.  Evoy,  49  Cal.  487. 

66.  Oeorgia. —  Gilbert  o.  Seymour,  44  G«. 
«3. 

lotoa. —  Hnae  r.  Hamblin,  29  Iowa  301,  4 
Am.  Hep.  244;  Billin^iam  v.  Bryan,  10  Iowa 
317;  Peddicord  t>.  Whittam,  9  Iowa  471; 
Wilson  V.  Ralph,  3  Iowa  460 ;  Long  v.  Smyear, 
3  Iowa  26S. 

Wew  Yorifc. —  Newman  v.  Frost,  52  N.  Y, 
422;  Bicharda  v.  Warring,  4  Abb.  Dec 
(N.  Y.)  47,  1  Keyes  {N.  Y.)  576  [follouMd 
in  Cromwell  o.  Hewitt,  40  N.  Y.  4ftl,  100  Am. 
Dee.  527J;  WhiU  r.  Low,  7  Barb.  {N.  Y.) 
204;  Seyinour  c.  Van  Slyck,  8  Wend.  (N.  Y.) 
403. 

Ftrffinta.— Broun  v.  Hull,  33  Gratt  (Va.) 
23. 

United  State*.— Jth  v.  Millg,  I  Crancb 
C.  C.  (U.  S.)  567,  13  Fed.  Cas.  No.  7,104. 

England.—  Plimley  v.  Westley,  2  Bing.  N. 
Cas.  249,  1  Hodges  S24,  6  L.  J.  C.  P.  51,  S 
Scott  433,  29  E.  C.  L.  S23. 

6S.  Hait  V.  Eaatroan,  7  Minn.  74;  Draper 

V.  Sharp,  1  PitUb.  (Pa.)  478;  Aldia  v.  John- 

scm,  1  Vt.  136.     Bee  aleo  Haber  p.  Brown,  101 

Cal.  440,  30  Fac  1036  (holding  that  if  tha 

[«] 


indorsement  abowa  an  intent  to  treat  the  same 
as  an  indorsement  of  a  n^otiable  note,  de- 
mand on  the  maker  of  the  non-negotiable  note 
is  neceasary) ;  Parker  v.  Kiddle,  11  Ohio  102 
(holding  that  where  a  stranger  indorses  a 
non-negotisble  note  he  is  a  guarantor  and  la 
entitled  to  demand). 

B7.  Harrison  t>.  Smith,  2  Tex.  App.  Civ. 
Cas.  I  3efl. 

The  indoraer  of  a  foipd  bill  la  liable  foi  tha 
canaideiation  which  has  failed  without  proof 
ol  demand.  Hamsr  o,  Brainerd,  T  Utah  246, 
26  Pac,  209.  12  L.  B.  A.  434. 

68.  Massey  o.  Turner,  2  Boust  (Del.)  79; 
Western  Boatmen's  Beney.  Assoc.  V.  Wolff, 
45  Mo.  104;  Miller  r.  Clendenin,  42  W.  Va. 
418,  M  S.  E.  612. 

59.  Eastman  v.  Turman,  24  Cal.  879. 

60.  Arhmmu. —  Per^  v.  Friend,  67  Ark. 
437,  21  S.  W.  1065,  where  the  name  ot  the 
accommodation  indoraer  appeared  on  the 
back  of  the  note  after  that  of  the  payee. 

Louiaiana. —  Thielman  C.  GutiblA,  32  La. 
Ann.  260,  36  Am.  Sep.  867;  Brauz  t>.  Le 
Blanc,  10  La.  Ann.  97. 

ifatne. —  Bea  v.  Dorranee,  18  Me.  137. 

Jfnp  Jtrieg. —  Perry  u.  Green,  19  N.  J.  L. 
SI,  38  Am.  Dec  636. 

Neu>  For*.— Bradford  p.  Cor«y,  6  Barb. 
(N.  Y.)  461,  4  How.  Pr.  (N.  Y.)  Ifll. 

North  Carolina,—  Smith  ti.  McLean,  4  N.  C. 
609,  7  Am.  Dec  093. 

RAode  /slafwl.— Sawyer  v.  Brownell,  IS 
E.  I.  141,  43  Am.  Rep.  19. 

England.- mcho\toa  v.  Gouthit,  2  H.  Bl. 
609,  holding  that  an  indorser  merely  Itx 
the  purpose  of  security  was  entitled  to  liie- 
ientment  for  payment. 

See  7  Cent  Dig.  tit  "  BUla  and  Note*," 
it  999,  1005. 

61.  Morris  o.  Birmingham  Nat  Bank,  93 
Ala.  511,  9  So.  000;  Torrey  n.  Foea,  40  Me. 
74;  Shriner  V.  Keller,  26  Pa.  St  61;  Ameri- 
can Nat.  Bank  v.  Junk  Bros.  Lumber,  etc., 
Co.,  94  Tain.  624,  30  8.  W.  753,  28  L.  R.  A. 
492;  BUck  v.  Fixer,  10  Heisk.  (Tenn.) 
48. 

So  if  maker  and  Indorse!  have  left  the 
country  totether  before  the  maturity  of  the 
note.  B«id  o.  Morrison,  2  Watts  ft  8.  (Pa.) 
401.    See  also  Susquehanna  Vallsy  Bank  a. 
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ftnd  this  is  true  as  to  an  accommodation  indorser  who  had  received  the  benefit  of 
the  note.* 

(lit)  Indobseb  Before  Dslivsst.  The  rule  as  to  one  who  indorses  a  note 
before  its  delivery  varies  in  the  different  states,  according  to  the  character  there 
eiven  to  snch  indoreer,"  but  where  he  is  held  to  be  an  indorser  it  has  been 
decided  that  he  is  entitled  to  have  the  note  duly  presented  to  the  maker.** 

(iv)  IjfDoassB  After  Matvbitt  or  Dishonor.  Althongh  a  note  i* 
indorsed  after  it  is  overdue  the  indorser  as  a  rule  is  entitled  to  have  demand 
made  upon  tiie  maker  within  a  reasonable  time,"  although  at  the  time  of  the 

TxKinuB,  S5  N.  Y.  207,  39  Am.  Rep.  652  [af- 
firming 19  Hud  (N.  Y.)  230]. 

62.  Holman  v.  Whiting,  IS  Ala.  703. 

68.  Contnet  of  jnomaloiu  oi  irretoUi  In- 
dorsee see  supra,  II,  B,  6. 

64.  nooks  V.  Anderson,  98  Al*.  238,  29 
Am.  It«p.  746;  Eamm  ».  Holland,  2  Or^. 
S9. 

66.  Alabama. —  MoDtgomer^  State  Braneh 
Bank  v.  Gaffne^,  9  Ala.  153;  Adama  e.  Tor- 
bert,  fl  Ala.  86G;  Kennon  v.  McRea,  7  Port. 
(Ala.)  175;  Kennon  c.  UcRae,  3  Stew.  &  P. 
(Ala.)   249. 

ATkaneai. —  Levy  P.  Drew,  1*  Ark.  $34j 
Jones  V.  Kobinson,  11  Ark.  604,  S4  Am.  Dec 
212. 

California.— "BeRT  v.  Clifton,  B8  Cal.  323, 
33  Pac.  204,  35  Am.  St  Rep.  172,  SO  L.  K.  A. 
fi80  (the  oolf  difference  being  aa  t«  the  time 
when  demand  muat  be  given)  ;  Beebe  v. 
Brooks,  12  Cal.  308. 

Connecticut. —  Lockwood  V.  Cta-wtotA,  19 
Conn.  361  (a  demand  note)  ;  Bishop  r.  Dex- 
ter, 2  Conn.  419. 

Florida.—  Bemis  v.  McKenzie,  13  Fla.  6t>3; 
Guild  p.  GoldBmith,  9  Fla.  212. 

lilinoia.—  Kimmel  v.  Weil,  96  111,  App.  18. 

/ndioM.— Norvell  c.  Hittle,  23  Ind.  346. 

Iowa. —  Graul  v.  Strutzel,  63  Iowa  712,  B 
N.  W.  119,  36  Am.  Kep.  2S0;  Jones  V.  Mid- 
dleton,  29  Iowa  188. 

Xonso*.— Shelby  v.  Judd,  24  Kan.  161; 
SvmrtE  D.  Redfleld,  13  Kan.  660. 

Louisiana. — Roqueat  v.  Pickett,  20  La.  Ann. 
546;  McCall  t>.  Witkouski,  16  La.  Ann.  179; 
Hill  V.  Martin,  12  Mart.  (La.)  177,  13  Am. 
Dec.  372. 

Maine. —  Goodwin  c.  Davenport,  47  Me. 
112,  74  Am.  Dec.  478;  Hunt  v.  Wadleigh,  26 
Me.  271,  46  Am.  Dec.  108;  Greely  t>.  Hunt, 
21  Me.  455. 

If orsFfond.— Dixon  u.  Clayville,  44  Md.  573. 

UasBochusetU.-  Colt  v.  Barnard,  18  Pick. 
(HasB.)  260,  29  Am.  Dec.  684;  Field  v.  Nick- 
erson,  13  Mass.  131. 

Minnesota. —  Hart  p.  Eastman,  7  Minn.  74. 

Missouri. — Light  v.  Kingsbury,  GO  Mo.  331; 
Armstrong  c,  Armstrong,  36  Mo,  225. 

Sew  Sampahire. —  Dwight  v.  Emerson,  2 
N.  H.  159. 

Neu>  7orfc.— Susquehanna  Valley  Bank  e. 
Loomis,  86  N.  Y.  207.  3B  Am.  Rep.  652 ;  Lea- 
vitt  D.  Putnam,  1  Sandf.  (N.  Y.)  199;  Van 
Hoeaen  V.  Van  Alstyne,  3  Wend.  (N.  Y.)  76 
[diatingMiahed  in  Lockwood  v.  Crawford,  18 
Conn.  361];  Berry  v.  Bobinson,  9  Johns. 
(US.  Y.)  121,  6  Am.  Dec.  267;  Strong  v.  Duke, 
5  Alb.  L.  J.  260. 


Ohio. —  Bassenhorst  e.  Wilto*,  46  Ohio  St. 
333,  13  N.  E.  75;  Hudson  c.  Waleott,  4  Ohio 
Dec.  (Reprint)  45B,  2  Clev.  L.  Rep.  194  !«- 
verted  on  other  grounds  in  39  Ohio  Bt.  BIS]. 

Oregon. —  Smith  v.  Caro,  9  Dr^.  278. 

Penniglvania.-  IVler  v.  Young,  30  Pa.  St 
143;  Patterson  tj.  Todd,  18  P*.  St.  426,  57 
Am.  Dec.  922;  Brenser  r.  Wightman,  7  Watta 
&  8.  (Pa.)  264;  McKinney  V.  Crawford,  8 
Serg.  &  R.  (Pa.)  351 ;  Campbell  v.  Carman,  1- 
Phila.  (Pa.)  283,  9  Lc«.  Int.  (Pa.)  S.  But 
see  Jordan  e.  Hurst,  12  Pa.  St  269;  Leidy  p. 
Tammany,  9  Watta  (Pa.)  353;  Bank  of  North 
America  o.  Barriere,  1  Yeatea  (Pa.)  360. 

SoutK  Carolina.— Gray  c.  Bell,  £  Rich. 
(S.  C.)  07,  44  Am.  Dec.  277  (whether  payable 
to  bearer  or  order )  ;  Chadwick  V.  Jefftra,  1 
Rich.  (S.  C.)  397,  44  Am.  Dec.  260;  AU- 
wood  V.  Haseldon,  2  Bsiley  (S.  C.}  457; 
Stockman  v.  Riley,  2  McCord  (S.  C.)  SM; 
Poole  V.  Tolieson,  1  AfoCord  (S.  C.)  109,  10 
Am.  Dec.  663 ;  Ecfert  e.  Des  Coudres,  1  Mill 
(S.  C.)  69,  12  Am.  Dec.  609. 

Tennessee. —  Rosson  c.  Carroll,  90  Tenn.  90, 
16  S.  W.  66,  12  L.  R.  A.  727 ;  Unim  Bank  r. 
Ezell,  10  Humphr.  (Tenn.)  385;  Kirkpatrick 
V.  McCuIlough,  3  Humphr.  (Tenn.)  171,  31 
Am.  Dec.  158;  Stothart  v.  Lewis,  1  Overt 
(Tenn.)  256. 

Texoa. —  Winston  P.  Eelley,  S3  Tex.  364. 

Vermont. —  Landon  P.  Bryant,  09  Vt  203, 
37  Atl.  297 ;  Verder  P.  Verder,  «3  Vt.  38,  21 
Atl.  611;  Aldia  P.  Johnson,  1  Vt  136;  Suk 
t>.  Harrington,  2  Aik.  (Vt.)  9,  16  Am.  Dec. 
672. 

Wisconsin. —  Corwith  v.  Morrison,  1  Pinn. 
(Wia.)   489. 

United  State*. —  Cox  p.  Jones,  2  Craneh 
C.  C.  (U.  S.)  370,  6  Fed.  Cas.  No.  3,303; 
Stewart  F.  French,  2  Crsnch  C.  C.  (U.  S.| 
300,  23  Fed.  Caa.  No.  13,427. 

Canodo.— Davis  v.  Dunn,  6  U.  C.  Q.  B. 
327 ;  Truacott  v.  Lagourge,  6  U.  C.  Q.  B.  0.  S. 


134. 

See  7  Cent 
I  1000. 

And  see  infra,  X, 


Ut  "Bills  and  Koto," 


Although  the  Indoitement  eantained  a  gnai- 
antv,  this  ia  required.  Colt  v.  Bamai^  IS 
Pick.  (Haas.)  260,  29  Am.  Dec.  584;  Benbw 


p.  A.  1,  fc  (n)] 


Gibson,  1  Hill  (S.  C.)  56. 
Where  n  note  ia  negotiated  before  maturity, 
and  on  ita  maturity  is  duly  preeented  for 
payment  and  notice  of  dishonor  given  to  the 
indorser  and  is  afterward  again  n^otialcd 
by  the  holder,  the  last  indorsee  not  only  ac- 
quires the  title  to  the  note  so  that  be  can 
maintain  a  suit  upon  it  in  hia  om  amio*. 
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mdoreement  he  knew  jthe  malcer  to  be  insolvent  **  or  at  tlie  time  of  tranafer  a  snit 
OD  the  note  was  pending  in  his  name  against  the  maker,"  and  the  rule  applies  to 
uon- negotiable  paper"  and  to  paper  transferred  by  delivery.*  The  rule  ia 
Biibject  to  certam  qualifications,  however,  dependent  upon  the  character  of  the 
iiidorsement  or  other  factors,^ 

b.  To  Fix  LlsblUty  of  Aocepter  or  Malcer  — (i)  Iif  GsirssAL.  As  a  rule,  in 
the  absence  of  a  statute,  presentment  or  demand  is  not  necessary  to  hold  the 
accepter  of  a  bill  or  maker  of  a  promissory  note  payable  generallyj  even  when  he 
is  aD  accommodation  acceptor  or  maker,"    This  is  true  in  most  jnnsdictioas,  even 


but  he  ftlw  has  the  benefit  of  the  original  de- 
mand and  notice,  and  it  ia  not  neceasaiy  that 
he  shall  make  a  new  damand  upon  the  maker 
for  payment  and  pve  notice  of  non-pajment 
to  Uie  IndoTser.  French  t>.  Jarvia,  2B  Conn. 
347.  See  also  Airy  v.  Nelson,  36  Ark.  43; 
St.  John  V.  Roberts,  31  N.  Y.  441,  86  Am. 
Dm.  287  lrever»ing  6  Bosw.  (N.  Y.)  693]; 
Williams  t>.  Matthewe.  3  Cow.   (N.  ¥.)  2S2. 

66.  Stewart  v.  French,  2  Cranch  C.  C. 
IV.  B.)   300,  23  Fed.  Cas.  No.   13,427. 

67.  Biahop  V.  Dext«r,  2  Conn.  41B. 

68.  Kirkpatrlck  v.  McCullough,  3  Hiunphr. 
(Teim.)   171,  36  Am.  Dec.  158. 

68.  Hunt  i>.  Wadleigh,  24  Me.  271,  43  Am. 
Dee.  108. 

70.  Connectioat. —  French  r.  Jarris,  29 
Coim.  347,  holding  that  a  new  demand  on 
the  maker  ia  unnecessary,  after  the  not«  ia 
dishonored  and  negotiated,  there  having  been 
an  original  demand  and  notice. 

lotca. —  Hall  v.  Monohan,  6  Iowa  816,  71 
Am.  Dec.  204,  holding  that  demand  on  th« 
maker  is  unnecessary  where  the  payee  of  an 
overdue  note  and  an  indorser  of  the  same 
etftnd  in  the  relation  of  principal  and  agent. 

JTatMos.—  Bhelby  p.  Judd,  24  Kan.  161, 
holding  demand  unnecessary  where  the  payea 
Indorses  a  not«  after  maturi^  but  retains 
possession  until  suit  is  brought  against  the 

MiMtouri. —  Picklar  r.  Harlan,  76  Uo.  678, 
holding  demand  unnecessary  where  one  in- 
dorsee a  negotiable  note  after  maturity  and 
after  the  death  of  the  maker,  knowing  of  his 
death. 

Penjtai/lvania. —  Willianu  v.  Brobst,  10 
Watts  (Pa.)  Ill,  holding  demand  on  maker 
unnecessary  where  the  indorser  and  holder 
had  agreed  to  extend  the  time. 

South  Carolina. —  Coleman  v.  Dunlap,  18 
S.  C.  5Q1,  holding  demand  unnecessary  against 
an  indorser  who  takes  up  a  note  and  reis- 
sues it  before  maturity. 

Where  a  note  la  indorsed  after  its  maturity 
with  protest  attached  to  it  further  demand 
of  payment  has  been  held  to  be  unnecessary. 
Williams  p.  Matthews,  3  Cow.  (N.  Y.)  252. 
See  also  St.  John  v.  Roberts,  31  N.  Y.  441, 
88  Am.  Dec.  287  [revernng  6  Bosw.  (N.  Y.) 
693]. 

71.  Alabama. —  Steiner  c.  JefTrics,  118  Ala. 
S73,  24  So.  37 ;  Hunt  v.  Johnson,  96  Ala.  130, 
11  So.  387j  Sims  v.  National  Commercial 
Bank,  73  Ala.  248;  Cleaver  v.  Patterson,  14 
Ala.  387  (holding  that  1.  note  reciting  that 
the  maker  has  received  fitnu  the  payee  a  eer- 


tain  amount  of  money,  "  which  I  am  to  ac- 
count for,"  constitutes  an  absolute  indebted- 
ness, on  which  action  may  be  maintained  with- 
out previous  demand)  ;  Montgomery  v.  Elliott, 
6  Ala.  701;  Henderson  c.  Howard,  2  Ala. 
342. 

California. —  Jones  v.  Nicholl,  82  Cal.  S2, 
22  Pac.  876;  Maehado  c.  Feroandes,  74  OaL 
302,  16  Pac.  19. 

Calonido.— Weatcott  B.  Patton,  10  Colo. 
App.  644,  61  Pac.  1021. 

Connecticut. —  Jackson  r.  Packer,  13  Conn. 
342;  Eldred  v.  Hawes,  4  Conn.  466. 

District  of  Columbia. —  Wilkins  v.  McGuire, 
8  App.  Cas.  (D.  C.)  448,  although  it  is  ex- 
pressly provided  for  as  between  maker  and 

Florida.— Greel^  v.  Whitehead,  35  Flo, 
G23,  17  So.  643,  48  Am.  St.  Bep.  2G8,  28 
L.  R.  A.  286. 

Oeorgia.—  Carlton  v.  White,  B9  Oa.  384,  27 
S.  E.  704;  Mayer  v.  Thomas,  97  Ga.  772,  25 
S.  £.  761 ;  Cox  r.  Mechanics'  Sav.  Bank,  28 
Oa.  529. 

/Ilinois.  —  Yeaton  P.  Bemey,  62  111.  61| 
Armstrong  li.  Caldwell,  2  111.  54S. 

Indiana. —  Dunkle  P.  Nichols,  101  Ind.  478j 
Hinkley  v.  St  Louis  Fourth  Nat.  Bank,  77 
Ind.  475;  Trammel  t>.  Chipman,  74  Ind.  474 
(although  the  note  ia  made  payable  on  condi- 
tion of  tnrtain  evente  happening)  ;  McCul- 
lough V.  Cook,  34  Ind.  290;  Indiana,  etc.,  B. 
Co.  V.  Davis,  20  Ind.  6,  83  Am.  Dec.  303. 

Kentiuky. —  Rice  v.  Hogan,  8  Dana  (Kj.) 
133. 

M ai««. —  Heslon  v.  Bergeron,  M  Me.  399, 
47  At).  8B6,  holding  that  a  note  payable  at  a 
bank  and  not  payable  on  demand,  or  demand 
after  date,  need  not  be  presented  at  the  bank 
before  the  commencement  of  an  action,  and 
that  this  rule  ia  not  altered  by  Me.  Rev.  Stat, 
e.  32,  i  10,  providing  that  in  an  action  on  a 
note  payattle  at  a  place  certain  on  demand,  or 
demand  after  a  time  specified,  plaintiff  cannot 
recover  unless  he  proves  a  demand  made  at 
the  place  of  payment  prior  to  the  commence- 
ment of  the  suit. 

Maryland.— Kej  t>.  Knott,  9  Gill  *  J.(Md.) 
342,  although  the  paper  is  made  by  a  bank 
payable  in  future  and  circulating  as  money. 

MattaeKutettt. —  Carley  v.  Vance,  17  Slaaa. 
389. 

JfioAi^an. — Mclntyre  v.  Michigan  State  Ini^ 
Co..  62  Mich.   188.  17  N.  W.  781. 

Mimiagippi.  —  Hardy  p.  Pilcher.  67  Misa. 
18,  34  Am.  Rep.  432. 

Henahaw  P.  Liberty  Mar.,  etc., 
p.  i,  1.  6.  (I)] 
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wbere  the  time  and  place  of  payment  are  specified  in  the  inetrnment,"  although 
ia  snch  case  the  ma&er  ot  accepter  may  set  Dp,  as  a  matter  of  defoDse  so  far  u 
costs  and  damages  are  concerned,  the  fact  that  he  was  prepared  with  funds  and 
ready  to  make  payment  of  the  paper  at  the  time  and  place  specified  and  that  the 


Iiu.  Co.,  9  "Ha.  336,  ultfaongh  th«  note  ia  pay- 
Able  in  k  certain  paper  currency. 

Veto  ffamjxMre. —  See  Gay  v.  Haseltiue,  IS 
K.  H.  530,  holding  thftt  one  who  has  accepted 
ui  order  to  paj  wlien  in  funds  from  a  par- 
ticular source  is  liable  without  demand  as 
soon  as  the  funds  are  in  his  hands. 

"Scvi  York.—  Cottle  v.  Buffalo  Uor.  Bank, 
166  N.  Y.  63,  ee  N.  E.  736;  Parker  v.  Stroud, 
98  N.  Y.  376,  GO  Am.  Bep.  68S;  Wheeler  p. 
Warner,  47  N.  Y.  51B,  7  Am.  Rep.  478;  Field 
€.  Sibley,  74  N.  Y.  App.  Div.  81,  77  N.  Y. 
Suppl.  252  (although  the  note  is  secured  by 
collateral  to  be  delivered  to  the  debtor  on 
payment  of  the  note)  ;  Finch  v.  Skilton,  76 
Hun  (N.  Y.)  631,  29  N.  Y.  Suppl.  025,  61 
M.  Y.  6t.  544;  Hirst  v.  Brooks,  GO  Barb. 
(N.  Y.)  334;  Budweiser  Brewing  Co.  p. 
Capparelli,  16  Misc.  (N.  Y.)  502,  38  N.  Y. 
Suppl.  B72;  Wolcott  ti.  Van  Santvoord,  17 
Johns.  (N.  Y.)  848,  8  Am.  Dee.  396.  So  the 
maker  of  a  note  payable  at  the  election  of  the 
maker  in  four  yearly  instalments,  or  when  a 
certain  sum  shall  have  been  subscribed  for  a 
college  endowment,  ia  liable  at  the  expiration 
of  t^  four  years  without  notice  of  tne  com- 
pletion of  the  subscription.  Oenesee  College 
t>.  Dodge,  28  N.  Y.  213. 

South  Carolina. —  McNair  9.  Uoore,  66  8. 0. 
436,  33  S.  E.  491,  74  Am.  St  Bep.  760. 

Tennetsve. —  Blair  v.  State  Bank,  II 
Eumphr.   (Tenn.)   84. 

West  Tirffinia. —  Sfarchants',  etc.  Bank  o. 
Brans,  6  W.  Ta.  373. 

Witoontin. —  Zautcke  t>.  North  Milwaukee 
Townsite  Co.  No.  8,  95  Wis.  21,  69  N.  W.  978. 

United  States.  —  Chill ioothe  Branch  Ohio 
SUte  Bank  v.  Tax,  3  Blatchf.  (U.  8.)  431,  6 
Fed.  Cas.  No.  2,683. 

England.— Rhodes  v.  Qent,  6  B.  ft  Aid.  244, 
7  E.  C.  L.  140 ;  Fsrquhar  v.  Southey,  2  C.  &  P. 
487,  12  E.  C.  L.  897,  MAM.  14,  22  E.  C.  L. 
460,  31  Rev.  Rep.  689;  Anderson  v.  Clereland, 
13  East  430,  note  I ;  Hardy  v.  Woodroofe,  2 
Btark.  31S,  20  Rev.  Rep.  080,  3  £.  C.  L.  426. 

Canada. —  Shuter  p.  Psxton,  6  L.  C.  Jur. 
66;  Grant  v.  Heather,  2  Manitoba  201;  WU- 
son  V.  Brown,  6  Ont.  App.  67  (although 
some  of  the  makers  are  merely  euretiee  for 
the  others,  inter  se|  ;  Orepeau  P.  Moore,  8 
Quebec  197;  Archer  v.  Lortie,  3  Quebec  160. 

Demand  prior  to  set-off. — A  formal  demand, 
by  a  person  holding  the  notes  of  an  insolvent 
corporation,  on  aucQ  corporation,  for  the  sim- 
ple purpose  of  enabling  him  to  adjust  a  mu- 
tual indebtedness  by  set-o&,  is  unnecwsary. 
Kelly  V.  Garrett,  6  111.  649. 

72.  Alabamti. —  Sims  i;.  National  Comnier- 
clal  Bank,  73  Ala.  248;  Montgomery  p.  El- 
liott, 6  Ala.  701. 

Arkanaat. —  Sumner   e.   Ford,   3   Ark.   389. 

Califormia. —  Montgomery  p.  Tutt,  11  Cal. 
307. 

Connecticut. — Bond  v.  Storra,  13  Conn.41S. 
[X,  A,  I.  b.  (1)] 


Delaware. — ^Allen  v.  Uila,  4  Harr.  (U.) 
234. 

Georgia. —  Carlton  p.  Whits,  90  Ga.  384,  £7 
8.  E.  704;  Mayer  p.  Tbomas,  07  O*.  772,  £S 
a  E.  761. 

fUtnoi*.  — Yeaton  v.  Bemcr,  62  lU.  61; 
Humphreys  p.  Matthews,  11  111.  471;  Arm- 
strong V.  CaldweU,  2  Dl.  646;  Batterfleld  t. 
Kiniie,  2  111.  446,  30  Am.  Dee.  657. 

/ftdHma.— McCullough  p.  Cktok,  34  lDd.iSO. 

Kentackg. — Commonwealth  Bank  p.  Hiekef , 
4  Litt.  (^.)  22G. 

Louisiana. —  Ripka  p.  Pope,  5  Tjl.  Ann.  tl, 
62  Am.  Dec.  570.  See  also  Wetmore  P.  Un- 
rifleld,  17  La.  613;  Allain  p.  Iazotus,  14  U. 
327,  33  Am.  Dec.  683. 

ifawie. —  Lyon  p.  Williamson,  27  Ue.  I4>; 
UcKenney  p.  Whipple,  21  Me.  98. 

ifaamchwMtts. —  Payson  v.  Whitcomb,  19 
Pick.  (MsM.)  212;  Carley  v.  Vance,  17  Miu. 
3S9;  Ruggle«  p.  Patten,  8  Mass.  480. 

Miehigan. —  Reeve  p.  Pack,  6  Mich.  240. 

ifinneeofo. —  Freeman  v.  Cnrran,  1  Waa. 
169. 

if  itaiMippi. —  Cook  P.  Martin,  6  Sm.  A  IL 
(Miss.)  379;  Washington  v.  Planters'  Buik, 
1  How.  (Miss.)  230,  28  Am.  Dec  333. 

Ketc  Eampthire. —  Otis  p.  Barton,  10  V.  E 
433. 

NetB  Forfc.— Hills  v.  Place,  48  H.  T.  SSO. 
8  Am.  Rep.  G68;  CaldweU  p.  Coasidy,  S  Cow. 
(N.  Y.)  271:  Wolcott  p.  Van  Santvoord,  1" 
Johns.  (N.  y.)  248,  8  Am.  Dee.  396;  Foden 
p.  Sharp,  4  Johns.  (N.  Y.)  183;  Heirii^  e. 
Sanger,  3  Johns.  Cos.  (N.  Y.)  71. 

Pmntyhwna.—  Fitler  p.  Beekley,  2  Wslti 
ft  S.   (Pa.)   468. 

South  CorotMW.— MeNalr  v.  Moore,  68  6.  C 
436,  33  S.  E.  491,  74  Am.  St.  Bep.  700. 

Fermont.— Dawley  p.  Wheeler,  62  Tt. 
674. 

Ttr^tnta. —  Hays  v.  Northwestern  Bank,  I 
Gratt.  (Vo.)  127;  Armistead  P.  Armisteidi. 
10  Leigh   (Va.)   51i. 

United  States.—  Wallace  v.  McConndl,  11 
Pet.  (U.  S.)  136,  10  L.  ed.  06;  U.  S.  Bsnk  r. 
Smith,  11  Wheat.  (U.  S.)  171,  6  L.  ed.  M; 
Silver  P.  Henderson,  3  McLean  (U.  S.)  IBS, 
22  Fed.  Cos.  No.   12,864. 

In  England  and  Canada  a  bill  or  note  midt 
payable  at  a  particular  place  must  be  pre- 
sented there  for  payrnent  before  suit  eu  W 
brought  against  the  maker  or  accepter,  *!' 
though  it  is  not  necessary  that  it  be  p^^ 
sented  on  the  day  it  tails  due,  as  is  nteeaauj 
in  order  to  charge  an  indorser.  Rme  ''■ 
Young,  2  B.  *  B.  165,  6  E.  C.  L.  83;  Vsirfw 
Donckt  p.  ThelluBson,  8  C.  B.  812, 19  L-  J-  C  F- 
12,  65  E.  C.  L.  812;  Sands  e.  Clarke,  8  a  ft 
761,  14  Jur.  352,  10  L.  J.  C  P.  84,  65  E.  C  L 
751 ;  Splndler  P.  Grellett,  5  D.  ft  L.  191  1 
Exch.  384,  17  L.  J.  Ezch.  6;  Howe  v 


16  East  112,  14  Rev.  Rep.  31fl  Irwertsd  « 
othor  grounds  in  0  Taunt.  30,  14  Rev.  B^ 
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holder  waa  not  there  to  receive  the  money.'"  So  an  action  maj  be  m^ntaioed 
against  the  maker  on  intersBt  coapons,  as  on  the  bond  itself,  without  a  demand ; " 
and  a  demand  is  not  necesBarjr  to  charge  the  accepter  or  maker  of  non-negotiable 
paper,"  On  the  other  hand  demand  is  necessary  to  charge  the  maker  of  a  note 
payable  in  services™  or  goods'^  or  an  accepter  supra  protest^ 

(n)  BaiNQiNO  Action  as  Demand.  Where  paper  la  payable  on  a  future 
day,  presentment  and  demand  are  sufficiently  made,  as  against  the  maker  or 
accepter,  by  briuging  action  thereon  ;"  and  the  same  is  generally  tme  ae  against 


700,  1  E.  C.  L.  29] ;  Dicldiuoii  n.  BawM,  16 
East  110;  SaiudeTson  v.  Bowes,  14  East  900; 
Ouumon  v.  Schmoll,  1  Marafa.  BO,  5  Taunt. 
344,  1  EX  C.  L.  182;  Sebag  o.  Abitbol,  4  H.  ft  S. 
4S2,  1  SUrk.  79,  Z  £.  C.  L.  39;  Butterworth 
p.  Le  D«spenoer,  3  M.  &  a  ISO;  TrecothJck  v. 
Ed-vha,  1  Stark.  408,  2  E.  C.  L.  180;  Chandler 
V.  Beckwith,  2  N.  BriuiBw.  423;  Merritt  o. 
Woods,  2  N.  Bmnew.  409;  Merchants  Bank 
v.  Henderson,  28  Ont.  360;  McLellon  v.  Ho- 
Lellsn,  IT  U.  C.  C.  F.  109;  Commercial  Bank 
r.  Johnston,  2  U.  C.  Q.  B.  126;  McDomiell  V. 
LowTj,  3  U.  C.  Q.  B.  O.  S.  302 ;  MocauUr  ff. 
McFarlane,  (Trin.  T.)  3  &  4  Vict.;  Eenir  v. 
McDonell,  (Hil.  T.)  3  Vict.  Oontri,  Nich- 
oUb  r.  Bowes,  2  Campb.  49B. 

In  Lonisluia  the  rule  was  formerlf  the 
aame  as  in  England.  Erwin  v.  Adams,  2  La. 
318  (holding,  however,  that  although  a  de- 
mand must  be  made  at  the  place  of  payment 
deBignated  in  a  note  before  suit  against  the 
maker  the  rule  does  not  applj  when  there  is 
no  such  place  in  eiiBtence  when  suit  is  be- 
gun} ;  Mellon  o,  Croghan,  3  Mart.  N.  S.  (La.) 
423,  16  Am.  Bee.  103.  And  see  Allain  c.  Idja- 
nis,  14  Im.  327,  33  An.  Dee.  B83.  But  in 
1850  the  earlier  eases  were  In  effect  orer- 
niled  and  it  was  held  that  altiiongh  a  note 
is  payable  at  a  particular  place  it  is  not  . 
necessary,  in  an  action  thereon,  to  all^e  or 
prove  any  demand  ot  payment  at  such  place. 
Rtpka  V.  Pope,  fi  La.  Ann.  61,  r>2  Am.  Dec. 
579. 

73.  Greeley  v.  Whitehead,  35  Fla.  523,  G30, 
17  So.  B43,  48  Am.  St.  Rep.  268,  28  L.  R.  A. 
288,  where  it  was  aaid:  ''The  theory  of  the 
American  courts  is,  that  the  maker  of  the 
note,  being  the  principal  debtor,  is  still  liable 
to  pa^,  tiioush  the  note  be  not  presented  at 
the  time  and  place  designated  for  payment, 
and  that  it  devolves  upon  him  to  show  as  a 
matter  of  defense  a  readiness  with  the  money 
at  the  time  and  place  to  meet  the  note,  and 
Bueh  defense  must  be  set  up  by  plea,  and  coat 
only  be  in  bar  of  damages  and  costs.  Such  a 
plea,  in  order  to  be  available,  must  allege 
that  the  maker  was  ready  to  pay  the  money 
at  the  time  and  place  named;  that  he  has 
ever  sinoe  been  ready  there  to  pay  the  note, 
and  that  he  brings  the  money  into  court  for 
the  plaintiff."  Btit  also  Montgomery  v.  El- 
liott, 6  Ala.  701;  Lyoa  v.  WillianiBon,  27 
Me.  149;  Carley  p.  Vanoe,  17  Mass.  899;  Wol- 
oott  B.  Van  Bantvoord,  17  Johns.  <N.  Y.)  S4S, 
8  Am.  Dee.  396. 

74.  Williamsport  Gas  Co.  v.  Piukerton,  95 
Pa.  St.  62.  Nor  is  ft  neeesaary  on  interest 
coupons  attached  to  a  bond,  although  it  was 

.Btat«d  in  Uw  bond  that  the  intoreet  was  pay- 


able on  preeentment  of  the  coupons  for  pay- 
ment  at  a  certain  time  and  place.  Warner  v. 
Kising  Fawn  Iron  Co.,  3  Woods  (U.  B.J  614, 
29  Fed.  Cas.  No.  17,188. 

7B.  Soubercase  e.  Caldwell,  8  Mart.  iZa.) 
714;  Smith  e.  Cromer,  66  Miaa.  157,  S  So. 
619. 

76.  Jenkins  v.  Smith,  4  Mete.  (Ky.)  380; 
Haskell  V.  Mathews,  37  Me.  641. 

77.  Stewart  v.  Smith,  23  111.  397;  Marklev 
V.  Ehodea,  69  Iowa  57,  12  N.  W.  775. 

78.  Sehofleld  o.  Bayard,  3  Wend.  (N.  Y.) 
488;  Mitchell  v.  Baring,  10  B.  &.  C.  4,  81 
£.  C.  L.  12,  4  C.  ft  P.  35,  19  E.  C.  L.  395, 
M.  &  M.  381,  8  L.  J.  K  8.  0.  S.  18. 

79.  A-labama. —  Clark  v.  Moses,  50  Ala. 
326;  Montgomery  v.  Elliott,  6  Ala,  701. 

ArJumaaa.—  McKiel  v.  Real  Estate  Bank,  4 
Ark.  592 ;  Sumner  v.  Ford,  3  Ark.  389. 

California, —  Montgomery  p.  Tutt,  11  Col. 
307. 

Comteoticut. —  Bond  f.  Storrs,  13  Conn. 
412;  Jackson  f.  Packer,  13  Conn.  342;  Eldred 
V.  Hawes,  4  Conn.  466. 

DeUnoare. —  Martin  p.  Hamilton,  C  Harr. 
(Del.)  329;  Allen  r.  Smith,  4  Harr.  (Del.) 
234. 

Florida.— Oreeley  o.  Whitehead,  35  Fla. 
623,  17  So.  643,  48  Am.  St.  Rep.  259,  28 
L.  R.  A.  286. 

Georgia. —  Dougherty  c.  Western  Bank,  IS 
Oa.  2B7. 

lUinoit. —  Hannibal,  etc.,  R.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Rep.  681;  Yeaton  v. 
Berucy,  S2  III.  61;  Hall  v.  Jones,  32  111.  38; 
ArmstroDg  e.  Caldwell,  2  111.  646;  Thompsoa 
V.  Kimball,  66  111.  App.  249. 

Indiana. —  Eaton,  etc.,  R.  Co.  v.  Hunt,  20 
Ind.  467;  Fankboner  v.  Fankboner,  20  lod. 
62;  Harbor  v.  Morgan,  4  Ind.  168;  Gilly  v. 
Springer,  1  Blackf.   (Ind.)   257. 

lotca. —  Jurgensen  e.  Carlsen,  97  Iowa  627, 
66  N.  W.  977;  CalJanan  p.  Williams,  71  Iowa 
363,  32  N.  W.  383 ;  Tarbell  p.  Stevens,  7  Iowa 
163;  Games  e.  Manning,  2  Greeiie  (Iowa) 
2S1. 


Letchford  v.  Stams,  16  La.  Ann.  262;  Catft- 
logne  e.  Alva,  13  La.  Ann.  98 ;  Ripka  P.  Pope, 
6  La.  Ann,  61,  62  Am.  Dec.  579;  Posey  p. 
Bute  Bank,  6  La.  Ann.  197;  Stilwell  d.  Bobb, 
1  Rob.  (La.)  311  [af^rmed  in  2  Rob.  (La.) 
327];  Hart  e.  Long,  1  Rob.  (La.)  S3;  Wal- 
dron  P.  Tumpin,  16  I>.  662,  35  Am.  Dee. 
210;  Hamer  p.  Johnson,  15  Ia.  242;  Union 
Bank  v.  Mortee,  14  la.  639;  Allain  r.  Lasf 
ruB,  14  Ia  327,  33  Am.  Dec.  593;  Warren 
V.  Briscoe,  12  Im.  472.  Otmim,  Mellon  p. 
[X.  A.  1.  b.  (n)] 
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the  maker  on  a  demand  note.*^    A.ctnal  demand  is  necessary,  howerer,  vbere  a 


Crc«hut,  3  Mart.  N.  B.   (La.)  423,  16  Am. 
Dm.  163. 

Maine. —  Patt«non  V.  Voae,  43  Ma.  652  j 
Dockray  v.  Dud,  37  Me.  442 1  McEenney  e. 
Whipple,  21  Me.  98;  B»oon  V.  "Ds^t,  12  Me.  19. 

Maryland.— Bowie  v.  Duval),  1  Gill  k  J. 
(Md.)    176. 

Matsaehiuetia. —  Eat«i  v.  Tower,  102  Ma«s. 
es,  3  Am.  Rep.  439;  Carter  v.  Smith,  9  Cusb. 
(Mass.)  321;  Payaon  v.  Whitoomb,  16  Pick. 
<Masa.)  212;  Carley  v.  Vance,  17  UaM.  389; 
Buggies  f.  Patten,  3  Mass.  4B0;  Berkshira 
Bank  r.  Jones,  6  Mass.  624,  4  Am.  Dec.  ITS. 

Michigan. —  Beardsley  v.  Webber,  104  Mich. 
68,  02  N.  W.  173,  holding  that  no  epecific  de- 
mand is  necessai;  before  suit  on  a  note  in 
tlie  form  of  a  certiflcate  of  deposit. 
*'  Minneaoia. — Balme  ti.  Wambaugh,  ISMiim. 
IIS;  Freeman  c.  Curran,  1  Minn.  169. 

Misaieaippi. —  Goodloe  p.  Godley,  13  Sm. 
ft  M.  (Miss.)  233,  51  Am.  Dec.  160;  Washing- 
ton p.  Planters'  Bank,  1  How.  (Miss.)  230, 
26  Am.  Dec.  333. 

Miaiotiri.—  Collins  v.  Trotter,  81  Mo.  275. 

Montana, —  McFarland  v.  Cutter,  )  Mont. 
S83. 

Nev>  Hampthire. —  Brigham  e.  Smith,  13 
N.  H.  274;  Otis  v.  Barton,  10  N.  H.  433, 

J/ew  Jeraey.  —  Weed  f.  Van  Houten,  8' 
N.  J.  L.  189,  17  Am.  Dec.  468. 

Hew  rorfc.— Hills  o.  Place,  48  N.  T.  520, 
8  Am.  Rep.  668;  Hirst  v.  Brooks,  SO  Barb. 
(N.  Y.)  334;  Gay  v.  Paine,  6  How.  Pr. 
(N.  y.l  107,  3  Code  Hep.  162;  Haxton  p. 
Bishop,  3  Wend.  (N.  Y.)  13;  Caldwell  e. 
Caasidy,  8  Cow.  (N.  Y.)  271;  Wolcott  v.  Van 
Santvoord,  IT  Johns.  (N.  Y.)  248,  8  Am. 
Dec.  306. 

Vorth  Carolina. —  Lore  r.  Johnston,  T2 
N.  C.  416;  Nichols  e.  Pool,  47  N.  C.  23. 

Ohio.—  Conn  v.  Gano,  1  Ohio  483,  13  Aw 
Dec  639;  Hamilton  c.  Cuaningham,  Tapp. 
(Ohio)    257. 

Pennaylvania. —  Middleton  p.  Boston  Loco- 
motive Works,  26  Pa.  St.  267;  Fitler  P.  Beck- 
ley,  2  Watta  ft  B.  (Pa.)  468;  Collins  p.  Nay- 
lor,  10  Phila.  (Pa.)  437,  32  Leg.  Int  (Pa.) 
248. 

jSoulh  Carolina. —  McKenzie  p.  Durant,  9 
Rich.  (S.  C.)  81;  Smith  v.  BIythewood,  Rice 
(S.  C)  245,  33  Am.  Dec  111;  Woodward  P. 
Drennan,  3  Brev.    (S.  C.)    189. 

Tenneaaee. —  Naahville  p.  Potomac  Ins.  Co., 
2  Bait.  (Tenn.)  296;  Nashville  v.  First  Nat. 
Bank,  1  Baxt.  (Tenn.)  402;  Mulherrin  p. 
Hannum,  2  Yerg.  (Tenn.)  81;  MoNairy  v. 
Bell,  1  Yerg.  (Tenn.)  602,  24  Am.  Dec.  464. 

rexa».— Dee!  v.  Berry,  21  Tex.  463,  73  Am. 
Deo.  236;  Hubbell  p.  Lord,  9  Tex.  472;  Ed- 
wards v.  Haabrook,  2  Tex.  678. 

Pemtonf.— Hart  v.  Qreen,  8  Vt.  191. 

Washington.— Kardia  p.  Sweeney,  14Waah. 
129,  44  Pac.  138. 

Well  Virginia. —  Merchants',  etc..  Bank  *. 
Evans,  9  W.  Va.  373. 

Witconain. —  Howard  v.  Boonnan,  IT  Wis. 
469. 

Untied  State*. — Brabston  p.  Gibson,  S  How. 

[X,  A,  1,  b,  (n)] 


(U.  S.)  2S3,  13  L.  ed.  131;  W&llaoi  c.  Mc- 
Connell,  13  Pet.  (U.  S.)  136,  10  L.  ed.  95; 
Riddle  v.  Butler  First  Nat.  Bank,  27  Fed. 
003;  Chillicothe  Branch  Ohio  State  Bank  c. 
Fox,  3  Blatehf.  (U.  8.)  431,  6  Fed.  Cas.  Ko. 
2,683;  V.  6.  Bank  v.  Busaard,  3  Cranch  0.  C. 
(U.  S.)  173,  2  Fed.  Caa.  No.  911;  Smith  r. 
Johnson,  2  Cranch  C.  0.  (U.  S.)  646,  22  Fri. 
Cas.  No.  13,067;  Beverley  p.  Beverlev.  2 
Cranch  C.  C.  (U.  S.)  470,  3  Fed.  Cas.' No. 
1,376;  Brown  v.  PUtt,  2  Cranch  C.  C.(U.S.) 
263,  4  Fed.  Cas,  No.  2,025;  Silver  e.  Een- 
derson,  3  McLean  (U.  S.)  165,  22  Fed.  Cas. 
No.  12,854;  Thompson  c.  Cook,  2  Mclean 
(U.  S.|    122,  23  Fed.  Cas.  No.  13,952. 

fTn^Iond.— '  Wt^ersloffe  t>.  Keene,  1  Sir. 
214. 

See  7  Cent.  Dig.  tit.  "  Billa  and  Not**," 
i  1022. 

Wluie  an  inrtnuDent  merely  Hcknoiriedtei 
the  receipt  of  certain  merchandiae,  promists 
payment  to  the  order  of  a  person  named  of  a 
certain  sum  of  money,  and  is  duly  signed,  it 
is  not  a  bill  of  exchange  and  an  action  nuj 
be  maintained  thereon  against  the  malar 
without  presenting  it  for  payment.  Smith  o, 
Cromer,  66  Miss.  157,  5  So.  619. 

Where  the  time  of  payment  of  a  note  ii  ex- 
tended far  a  reasonable  time  no  demand  ia 
necessary,  after  the  expiration  of  a  reasonable 
time,  before  bringing  suit.  Finch  e.  Skilton, 
79  Hun  (N,  Y.)  531,  29  N.  Y.  Suppl.  9iS. 
SI  N.  Y.  St.  644. 

80.  A  lobama.— Mobile  Sav.  Bank  P.  Uc- 
Donnell,  83  Ala.  595,  4  So.  346;  Montgomeiy 
State  Branch  Bank  P.  GafTney,  9  Ala.  153. 

ATkanaaa.—  Pullen  P.  Chase,  4  Ark.  210. 

Cali^omta.— Bell  p.  Sackett,  38  Gal.  407; 
Ziel  V.  Dukes,  12  Cal.  479. 

Georgia. —  Lynch  v.  Goldsmith,  64  Oa. 
42. 

Illinoia. —  New  Hope  Delaware  Bridge  Co. 
P.  Perry,  11  111.  467,  52  Am.  Dec.  443  (hold- 
ing that  a  bank  is  not  entitled  to  demand  be- 
fore suit  brought  on  notes  issued  by  it) ; 
Mumford   v.   Tolman,   54   III.   App.   471. 

Maaaachtiaetta. —  Jillson  p.  Hill,  4  Ora; 
(Maaa.)  318;  Bumham  V.  Allen,  1  Graf 
(Mass.)  496. 

MicKigan. — Citizens'  Sav.  Bank  p.  Vaugban, 
116  Mich.  166,  73  N.  W.  143. 

lfeu>  York.—  Field  p.  Sibley,  74  N.  Y.  App. 
Div.  61,  77  N.  Y.  Suppl.  252  (even  Uion^ 
the  note  be  secured  by  collateral  which  miut 
be  delivered  up  on  payment)  ;  Haxton  t. 
Bishop,  3  Wend.    (N.   Y.)    13. 

Ohio.—  Hill  p.  Hei^,  17  Ohio  9. 

South  Carolina. —  HiirriBon  p.  Gammer,  t 
McCord   (S.  C.)   246. 

Texaa. —  Henry  p.  Roe,  83  Tex.  446,  IS 
S.  W,  SOS. 

Washington. — Hardin  e.  Streeney,  14Wa>h. 
129,  44  Pac.  136. 

United  8tatea. —  Harrisburg  Trust  Co.  r. 
Shufeldt,  78  Fed.  202. 

England. —  Norton  o.  Ellam,  1  Jar.  433,  S 
L.  J.  Exch.  121,  1  M.  &  H.  69,  2  M.  &  W. 
461 ;  Rumball  p.  BaU,  10  Mod.  39. 
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note  is  payable  oa  demand  in  inatalmenta  oo  certun  dajs,"  and  to  entitle  tlie 
liolder  to  mterest  on  a  demand  note," 

e.  To  Fix  Liability  of  Guarantor  or  Sore^.  Formal  demand  npon  the  maker 
or  accepter  is  nnneceasary  to  tix  the  liability  of  a  guarantor  "  or  surety,"  unless 
tbe  terms  of  the  contract  otherwise  provide^  or  the  gnarantor  ia  shown  to  be 
damaged  by  tbe  want  of  it,"  especially  where  the  guaranty  is  absolute  and  nncon- 
ttitional "  or  a  special  one  of  coUectability,'^  and  even  though  the  maker  ia  a 
bankrupt."  But  demand  ia  necessary  to  cliarge  a  guarantor  of  a  non-negotiable 
note*"  or  where  the  indorsement  contains  a  guaranty  of  attorney's  fees  in  case  of 
suit ;  *'  and  a  demand  must  first  be  made  on  the  malcer  to  render  liable  one  who 
indorses  and  guarantees  a  receipt  given  by  a  constable  for  a  note  taken  for 
collection.*' 


See  ftI«o  wpm,  VII,  A,  7,  b,  (I)  ;  and  7 
Cent.  Dig.  Ut  "  BiUs  and  Notes,"  S  1023. 

When  a  note  is  payable  a  fixed  tim«  after 
demand  there  miut  be  a,  gpecial  demand,  and 
briufCiiig  suit  ia  not  HutBcient.  Cbaae  c. 
Evoy.  49  Cal.  4B7,  Compare,  however,  Dodd 
fp.  Gill,  3  F.  ft  F.  261. 

81.  Hudson  V.  Barton,  1  RoUe  189. 

82.  Scovil  c.  Scovil,  46  Barb.  (N.  T.) 
617. 

S3.  California. —  San  Diego  County  Sav. 
Bank  v.  Fiaber,  (Cal.  18^6)  41  Pae.  400; 
San  Diego  Firet  Nat.  Bank  c.  Babcock,  S4 
Cal.  M,  2B  Pae.  41S,  28  Am.  St.  Rep.  M, 
under  Cal.  Civ.  Code,  I  2807.  Contra,  Fierce 
V.  Kennedy,  6  Cat.  138;  Riggs  v.  Waldo,  2 
Cal.  465,  56  Am.  Dec.  3S6. 

Cottneoticuf.  —  Forbea  v.  Rowe,  48  Conn. 
413;  Beckwith  v.  Angell,  0  Conn.  316;  Wil- 
liams r.  Oranger,  4  Day  (Conn.)  444. 

lUxTtois. —  Gage  v.  Mechanics'  Nat  Bank, 
7S  III.  62.  See  ako  Edwards  v.  Shields,  7  111. 
App.  70. 

Jou». —  Knight  V.  Dunsmore,  12  Iowa  35, 
provided  notice  of  non-payment  is  given  him 
within  a  reastmable  time. 

Kenluekjf. —  Bowman  v.  Curd,  2  Bush 
<Ky.)   686. 

Maine. —  Cooper  v.  Page,  24  Me.  73,  41  Am. 
Dec.  371;  True  c.  Harding,  12  Me.  103;  Read 
V.  Cutta,  7  Me.  186,  22  Am.  Dec.  184. 

Maata^Kutetts. —  Parkman  v.  Brewster,  15 
Gray  (Mass.)   271. 

Minnetota. —  Hungerford  t>.  O'Brien,  37 
Minn.  306,  34  N.  W.  161. 

Mi«aii»ippi. —  Baker  v,  Kelly,  41  MIbh.  696, 
03  Am.  Dec.  274;  Tatum  c.  Bonner,  27  Miot. 
760;  Thrasher  v.  Ely,  2  Sm.  ft  M.  (Misa.) 
130. 


178. 

yeto  ror/c.— Winchell  v.  Doty,  15  Hun 
(N.  Y.)  1  (guaranty  of  payment  of  overdue 
noU) ;  Allen  e.  Rightmere,  20  Johns.  (N.  Y.) 
365,  11  Am.  Dec.  288. 

Ohio. —  Clay  r.  Edgertim,  10  Ohio  St.  540, 
S  Am.  Rep.  422. 

England. —  Walton  v.  Maskell,  2  D.  ft  L. 
410,  14  L.  J.  Exch.  54,  13  M.  ft  W.  452. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1008. 

84.  CaUfomia. —  Cfaafoin  c.  Rich,  77  Cat. 
476,  19  Pac.  882,  holding  this  to  be  so  where 


be  is  a  surety  in  fact  and  is  so  known  to  the 
payee,  although  not  so  described. 

Conneeltouf.—  Bond  o.  Storrs,  13  Conn.  412. 

Indiana. —  Fitch  t>.  Citizens'  Nat.  Bank,  07 
Ind.  £11 ;  Scott  v.  Shir,  60  Ind.  160. 

Louitiarta. — Adams  c.  Qordon,  22  La.  Ann. 
41. 

liittouri. —  Buchner  p.  Liebig,  38  Mo.  188. 

tforth  Carolina. —  Washington  First  Nat. 
Bank  v.  Eureka  Lumber  Co.,  123  N.  C.  24,  31 
S.  £.  346;  Williams  c.  Irwin,  20  N.  C.  fiS. 

Rhode  Island. —  Matbewson  v.  Sprague,  1 
R.  I.  8. 

88.  Forest  t>.  Stewart,  14  Ohio  St.  246. 

86.  Weller  v.  Hawes,  18  Iowa  443. 

87.  Alabama. —  Donley  v.  Camp,  22  Ala. 
659,  68  Am.  Dec.  274. 

Connecticat. —  Tyler  v.  Waddingham,  68 
Conn.  376,  20  Atl.  336,  8  L.  R.  A.  657;  Breed 
V.  Hillhouse,  7  Ccmn.  523;  WilliBms  r.  Gran- 
ger, 4  Day   (Conn.)   444. 

Miatouri. —  Osborne  v.  Lawson,  26  Mo.  App. 
G40. 

VebrtuJto.— Bloom  v.  Warder,  13  Nebr. 
476,  14  N.  W.  396. 

Neio  York. —  Winchell  u.  Doty,  15  Hun 
(N.  Y.)  1;  Curtis  e.  Brown,  2  Barb.  (N.  Y.) 
61;  Hough  c.  Gray,  10  Wend.  (N.  Y.)  202;  Al- 
len V.  Rightmere,  20  Johns.  (N.  Y.)  3«d,  U 
Am.  Dec.  238. 

O/tio.— CasUe  v.  Rickly,  44  Ohio  St.  490,  0 
N.  E.  136,  58  Am.  Rep.  630,  holding  that  the 
owner  and  holder  of  a  note  has  a  prima  faoie 
right  of  recovery  without   proof  of  demand. 

United  States. —  See  Lewis  v.  Brewster,  2 
McLean  (U.  S.)  21,  15  Fed.  Cas.  No.  8,318. 

88.  Forest  v.  Stewart,  14  Ohio  St  246. 

89.  Warrington  v.  Furbor,  S  East  242,  6 
Esp.  ao.  But  see  Oxford  Bank  ti.  Haynes,  8 
Pick.  (Mass.)  423,  10  Am.  Dec.  334. 

So  where  tbe  gnaiantoi  la  informed  before 
matntity  of  tbe  note  that  tlie  makei  Is  In- 
•olvent  and  that  the  bolder  looks  to  bim  for 
payment  Tyler  v.  Waddingham,  58  Conn. 
375.  20  Atl.  335,  6  L.  R.  A.  657 ;  Donnerberg 
V.  Oppenheimer,  15  Wash.  200,  46  Poc.  264; 
Holbrow  V.  Wilkins,  1  B.  ft  C.  10,  2  D.  ft  R. 
60,  1  L.  J.  K.  B.  O.  S.  11,  25  Rev.  Rep.  285,  8 
E.  C.  L.  5. 

SO.  Parker  v.  Riddle,  11  Ohio  102. 

01.  Patillo  V.  Alexander,  06  Ga.  60,  22  S.  E. 
646,  20  L.  R.  A.  616. 

99.  Rhodes    P.   Morgan,    1    Baxt.    (Tenn.) 
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d.  To  Fix  liabiUty  of  Drawer  ~(i)  Is  Qssbral.  The  drawer  of  a  bill  of 
exchange,  whether  foreign  or  inland,  is  liable  as  a  rnle  only  npon  formal  demand 
of  payment  on  the  drawee  or  accepter;"  hnt  in  case  acceptance  is  refneed  npon 
proper  presentation  therefor,  the  obligation  of  the  drawer  will  be  tixed  and  no 
new  demand  ie  necessary,  nor  is  the  holder  bonnd  to  again  make  preeentation  at 
maturity  or  on  the  last  day  of  grace,**  even  though  the  drawer  may  have  failed 
after  the  indorser's  liability  la  fixed  by  notice  of  non-acceptance.*  "Presentment 
and  demand  are  unnecessary,  however,  wh'en  the  bill  is  in  efEect  a  note,  as  when 
the  drawer  and  drawee  are  identical,"  to  charge  the  drawer  of  a  i^ealed  bill,"  or 
to  charge  the  drawer  on  an  accommodation  acceptance,"  and  the  oorporatioD 
maker  of  a  bond  is  liable  on  the  conpoo,  although  in  the  form  of  a  draft,  without 
a  previous  demand." 


93.  AVaiximA. —  Mobile  Bank  v.  Brawn,  4B 
Ala.  108. 

Afixvna. —  Dowling  v.  Hunt,  (Arte  1886) 
7  Poe.  490. 

ATkai»a». —  MinehaTt  v.  Handlin,  ST  Ark. 
27fi. 

Calif omia. —  Lm  Angeles  Nat.  Bsjik  V. 
Wallftce,  101  Cftl.  478,  3«  Poc.  167. 

ConneclHWt. —  Hc>yt  t>.  Seelej,  18  Conn. 
353. 

Plorvda. —  Bailey  C.  South  Western  Rail- 
road Bank,  11  Fla.  286;  Holbrook  v.  Allen,  4 
Fla.  87. 

Oeor^.— Hall  r.  Davia,  41  Qa.  S14. 

/Jiirtot*.— Wood  iJ.  SurrelU,  89  111.  107; 
Tbajer  v.  Peck,  84  111.  74;  Bowes  v.  Indtu- 
trial  Bank,  68  111.  App.  498. 

Indiana. —  Griffin  n.  Kemp,  40  Ind.  172. 

ffentucfty. —  Lester  r.  Given,  B  Bush  (Ky.) 
357;  HsKer  t>.  Bo«welt,  4  J.  J.  Marah.  (Ky.) 
61;  Taylor  e.  IllinoiB  Bank,  7  T.  B.  Urai. 
(Ky.)  67«;  BaxUr  v.  GraTes,  2  A.  K.  Marsh. 
(Ky.)  152,  12  Am.  Dec.  374;  Mise  <B.  Godsey, 
16  Ky.  L.  Rep.  396. 

Iiouimana. —  Mechanics',  etc.,  Ins.  Co.  V. 
Coona,  35  La.  Ann,  364;  KerchevBl's  Suceea- 
sion,  14  La.  Ann.  457 ;  Fultcn  Co.  o.  Wright, 
12  La.  386. 

Jfaine.—  Green  V.  Darling,  15  Me.  139. 

Af ijsouri.— Adoma  c.  Darby,  28  Mo.  162,  76 
Am,  Dec.  116. 

A'eu>  ffantpsAtre.—  Moore  v.  Waitt,  13  N.  H. 
415. 

TSbv)  rorfc.— Smith  e.  Miller,  52N.Y.  646; 
Bradford  c.  Fox,  39  Barb.  (N.  T.)  203,  16 
Abb.  Pr.  (N.  Y.)  61;  Vergennes  Bank  P.  Cam- 
eron,  7  Barb.  (N.  Y.)  143;  Cruger  c.  Ann- 
atrong,  3  Johns.  Caa.  (N.  Y.)  6,  2  Am.  Dec. 
126;  Munroe  v.  Easton,  2  Johns.  Cas.  (N.  Y.) 
75;  Tunno  u.  Lague,  2  Johns.  Cas.  (N.  Y.)  1, 
1  Am.  Dee.  141. 

^ortK  Carolina. —  People's  Nat.  Bank  D, 
Lutterloh,  96  N.  C.  406. 

Penntplvania. —  Case  v.  Morris,  31  V*.  St. 
100;  Mallory  t>.  Klrwan,  2  Datl.  (Pa.)  102, 
1  L.  ed.  344;  Flemming  c.  Denny,  2  Phila. 
(Pa.)   Ill,  13  Phila.  (Pa.)   140. 

Teaias.—  Cole  v.  Wintercost,  12  Teic.  118. 

Wisoontin. —  Orange  v.  Reigh,  93  Wis.  662, 
«7  N.  W.  1130. 

United  States. —  Farwell  v.  Curtia,  7  Bias. 

(U.  8  1   100,  8  Fed.  Caa.  No.  4,690,  3  Centr. 

L.  J.  352,  8  Chic.  L^.  N.  287,  22  Int.  Her. 

R«c.   101,  2  N.  Y.  Wkly.  Dig.  496;   Craig  v. 

[X.  A.  1.  d.  (1)] 


Brown,  Pet.  C.  0.  (U.  S.)  171,  0  Fed.  Caa.  Ko. 
8,327. 

Sea  7  Cent.  Dig.  UL  "Billa  and  NotM," 
f  1010. 

94.  ArkanmM. — Tuma  v.  Oicenwood,  9 
Ark.  44. 

Louiaiana. —  Lacroiz  v.  Mager,  14  La.  74; 
Williams  It.  RobiuMn,  13  La.  419;  Bolton  r. 
Harrod,  9  Hart.  (La.)  326,  13  Aju.  Dec.  30t; 
Morgan  v.  Towles,  8  Mart.  (La.)  790,  13  Am. 
Dec.  300. 

Ma»Kteh«tett». —  Lenox  v.  Cook,  8  Haaa. 
400. 

Mitiouri. —  Lucas  v.  Ladew,  28  Mo.  842. 

Veto  Hampafnrt. —  Sxeter  Bank  v.  G«rd<K, 
8  N.  H.  66. 

yeio  ror'ifc.— Plato  p.  Reynolds,  27  N.  T. 
686;  Aymar  c.  Sheldon,  12  Wend.  (N.  Y.)  43i. 
27  Am.  Dec.  137  (hold^  that  an  iodorsee  of 
a  bill,  drawn  in  a  Frendi  West  India  island 
on  a  house  in  Bordeaux,  payable  a  certain 
number  of  days  after  sight  and  transferred  in 
New  York,  need  not  present  it  for  pajineat 
after  prot«et  for  non-acceptsnce,  notwith- 
standing the  prorisioDs  of  the  French  com- 
mercial code) ;  Mason  v.  Franklin,  3  Jolmi. 
(N.  Y.)  202. 

United  States. — Pendleton  v.  Kniekerboclur 
L.  Ins.  Co.,  5  Fed.  238;  Wallace  c.  Agry,  4 
Mason   (U.  S.)   336,  2fl  Fed.  Caa.  No.  17,094. 

95.  Wild  V.  Passamoquoddy  Bonk.  8  Masn 
(U.  S.)  506,  29  Fed.  Cas.  No.  17,046. 

96.  Bailey  v.  South  Western  Bailrotd 
Bank,  11  Fla.  266;  Hasey  v.  White  Kgwo 
Beet  Sugar  Co.,  1  Dougl.  (Mich.)  198;  Hardy 
D.  Pilcher,  67  Miss.  18,  34  Am.  Sep.  432; 
Lyell  r.  Lapeer  County,  6  McLean  (U.  6.) 
446.  16  Fed.  Cas.  No.  8,616.  Contra,  Sat- 
kaskia  Bridge  Co.  v.  ShaniXHi,  6  111.  IS. 

97.  Force  v.  Craig,  7  N,  J.  L.  272. 

98.  Alabama. —  Grans  t>.  Norris,  I  Ala.  fill. 
Georgia. —  McLaren  v.  Georgia  Uar.  Bank, 

62  Ga.  131. 

Kentuekg. —  Barbaroux  P.  Watera,  8  Hetc 
(Ky.)  304. 

Louiaiaina. —  New  Orleans  Sav.  Bank  v. 
Harper,  12  Rob.  (La.)  231,  43  Am.  Dec.  2X. 

Uiaaouri. —  Beveridga  v.  Richmond,  14  Hb- 
App.  406. 

JfeuYorfc.— Boss  t).  Bedell,  6  Dner  (K.Y-) 
462. 

99.  Naahville  e.  Potomac  Ins.  Co.,  2  Bait 
(Tenn.)  266;  Nashville  tt.  nrst  Nat.  Bank,  1 
Boxt  (Tenn.)  402. 
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(u)  Or  CsxcE.  Presentment  and  demand  are  likewise  necessary  in  case  of 
a  check,'  bat  want  of  presentment  does  not  discbarge  the  drawer  of  a  check  on  a 
bank,  unless  he  is  damaged  thereby.* 

(in)  Op  Obbeb.  As  a  rale  too  the  drawer  of  an  order  is  not  liable  anlees 
payment  has  been  demanded  of  the  drawee.* 

2.  Whsbb  Papeb  Oivbn  or  Tbansfbbbrd  a3  Pathekt  or  Collatbeal.  Where 
a  bill  drawn  oa  a  third  person  is  received  in  full  satisfaction  of  a  debt,  when 
paid,*  or  where  a  note  is  indorsed  to  a  holder  in  conditional  payment  of  a  debt  * 
the  person  receiving  it  assames.the  daty  of  presenting  it  for  payment  and  failing 
so  to  do  loses  not  only  his  remedy  on  the  paper  bat  a&)  the  debt  or  conaideration 
for  which  it  was  given.    Snbetantially  the  same  rnle  applies  to  n^otiable  paper 


1.  OtOTffia. —  Daniels  r.  Kyle,  S  0*.  24S. 

Indiana. —  Pollard  v.  Bowen,  57  Ind.  232. 

Kentucky.—  Miie  v.  Qodeef,  10  K7.  L.  Bep. 
399. 

LoutsMma. —  Kerchevol's  Succesiioii,  14  L*. 
Ann.  467. 

Mattadhuaettt. —  Keller  t>.  Brown,  S  Qn,j 
(Mass.)  lOB. 

JHebTatka. —  Wood  River  Bank  c.  Omaha 
First  Nat  Bank,  36  Nebr.  744,  56  K.  W.  230. 

fSeiD  York. —  Smith  v.  Janes,  2ft  Wend. 
(N.  Y.)  192,  32  Am.  Dec.  627;  Cniger  ». 
ArmBtrang,  3  JiduUi.  Gas.  (N.  T.)  S,  2  Am. 
Dec.  12fl. 

Fewnaylvania. —  Ca«  V.  Morris,  31  P».  St, 
100. 

United  Btatea. —  Farirell  t>.  Curtis,  7  BisH. 
(U.  S.)  160,  e  Fed.  Caa.  No.  4,890,  3  Ceutr. 
li.  J.  362,  8  Chic.  Leg.  N.  287,  22  Int  Rev. 
Rec.  Ifll.  2  N.  T.  Wkly.  Dig.  498. 

Pieaentins  a  checlc  to  be  certified  1b  not  a 
demand  of  payment  and  does  not  discharge 
the  holder's  duty  to  make  such  demaiid. 
Bradford  v.  Fox,  39  Barb.   (N.  Y.)   203. 

S.  IHirun». —  Allen  v.  Kramer,  2  111.  App. 
205,  holding  that  presentment  of  a  check  at 
maturity  and  while  the  drawee  is  solvent 
la  BufRcient  and  that  it  need  not  be  pre- 
sented again,  in  order  to  hold  the  drawer  af- 
ter the  drawee  hecomes  satisfied  of  the  gen- 
uineness of  the  signature. 

Kentucky. —  Lester  v.  Qiven,  9  Bush  (Ky.) 
357. 

Maamichuaeiii. —  Eelley  f.  Brown,  6  Qray 
(Mass.)   lOB. 

Seta  yorfc.— Woodin  V.  Fraree,  38  N.  T. 
Super.  Ct.  190. 

United  State*. —  In  re  Brown,  2  Story 
(U.  S.)  602,  4  Fed.  Cas.  No.  1,986,  10  Hunt. 
Mer.  Mag.  377,  6  Law  Rep.  SOS. 

Englimd. —  Robinson  V.  Hawksford,  9  Q.  B. 
52,  10  Jut.  964,  U  L.  J.  Q.  B.  377,  56  E.  C.  L. 
62. 

See  also  Banks  and  BANKnio,  5  Cye.  632, 
note  71. 

S.  Arkattmi*. — Adams  r.  Boyd,  33  Ark.  33, 
order   on   third   person   for   apeciflc   sum   of 

Indivaa. —  Goings  f>.  Chapman,  18  Ind.  194; 
Marion,  etc.,  R.  Co.  v.  Hodge,  9  Ind.  103 
(holding  that  Uie  holder  of  an  order  on  «  cor- 

Sormtioo  must  present  the  same  as  a  con- 
itton  precedent  to  action) ;  Marion,  etc.,  K. 
Co.  V.  Lomax,  7  Ind.  648. 


^MlooJcy.— Strader  v.  Batchelor,  8  B. 
Mon.  (Ky.)  168. 

LotHMofHi. —  Henderson  t).  Griffin,  3  Mart, 
N.  8.  (La.)  403,  an  order  on  a  third  person 
for  money  expected  to  be  realized  («  an  exe- 
cution. 

Maine. —  Auburn  Nat.  Shoe,  etc..  Bank  c. 
Gooding,  67  Me.  337,  32  Atl.  967 ;  Vamer  «. 
Nobleborougb,  2  Me.  121,  11  Am.  Dec  48  (an 
order  drawn  by  the  selectmen  of  a  town  upon 
the  town  treasurer  for  a  debt  of  the  oorpora- 

Miehigan.—  Sweet  C.  Swift,  86  Mich.  flO,  31 
N.  W.  787. 

liortK  Carolina. —  Brown  v.  Teague,  62 
N.  C.  673. 

South  Carolina. —  Treadway  v.  Nicka,  3  Mc- 
Cord  (S.  C.)  196. 

Tenneaaee. —  Porter  v.  Dillahunty,  8 
Humphr.  (Tenn.)  570,  under  statute. 

Teaaa. —  Fromme  e.  Kaylor,  30  Tex.  764, 
an  order  for  ootton  given  in  payment  of  A 
debt. 

Contra,  Smith  v.  Baraes,  24  Ga.  442  (writ- 
ten order  to  let  a  person  have  a  certain  num- 
ber of  dollars'  worth  of  personal  property)  ; 
Steel  n.  Davis  County,  2  Greene  (Iowa)  489 
(holding  that  a  county  order  does  not  require 
presentment);  Stewart  c.  Millard,  7  Lana. 
(N.  Y.)  373  (holding  that  failure  to  present 
a  non- negotiable  drsft  did  not  discharge  the 
drawer  where  no  damage  resulted  to  him)  ; 
Flatzer  v.  Norris,  38  Tex.  1  (order  for  pay- 
ment indorsed  on  a  bill  for  goods) . 

See  7  Cent.  Dig.  tit  "  Bills  and  Notcfl," 
11012. 

4.  Arkanaaa. —  Minehart  0.  Bandlin,  37 
Ark.  276   [etting  Edwards  Bills  423]. 

Wew  rorfc.— Dayton  «,  Trull,  23  Wend. 
(N.  Y.)  345. 

Vorth  Carolina. —  Mauney  v.  Coit,  80  N.  C. 
300,  30  Am.  Rep.  80. 

Pennaylvania. —  Henry  U.  Doonaghy,  Add. 
(Pa.)  39. 

England.— PeAooek  v.  Pursell,  14  C.  B.  K.  S. 
728,  10  Jur.  N.  S.  178,  32  L.  J.  C.  P.  286,  8 
L.  T.  Rep.  N.  S.  836,  11  Wkly.  Rep.  834,  108 

'5.  Minehart  v.  Handlin,  37  Ark.  276  [oif- 
ing  2  Daniel  Keg.  Instr.  (  971];  Camidge  t>. 
Allenby,  6  B.  jt  C.  373,  9  D.  &  R.  391,  6 
L.  J.  K.  B.  0.  S.  96,  80  Rev.  Rep.  358,  13 
E.  C.  L.  176.  Oompare  Oriffith  v.  Orogan,  12 
0*1.  317. 
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indorsed  as  collateral  secnritj  for  a  debt.'  So  where  negotiable  paper  ia 
ferred  for  proceeds  to  be  collected  aud  the  sanie  appli^  on  a  debt  dem 
required,  and  if  the  creditor  isgnilty  of  ladies  he  mnst  euBtain  the  loss.^ 

8.  Statutdby  Provisions.  In  some  jurisdictioDs  statutes  have  been  enacted 
rendering  presentment  of  commercial  paper,  or  particular  binds  of  paper,  for  pay- 
ment nnnecessar;  in  order  to  charge  mdorsers,  and  snbstituting  therefor  the 
bringing  and  prosecution  of  a  suit  against  the  maker ."  In  other  jurisdictions  stat- 
utes expressly  declare  presentment  for  payment  to  be  necessary.* 

B.  time  Tor  Presentment  or  Demand  —  l.  Paper  patable  at  a  fixed  time. 
In  so  far  as  the  liability  of  the  maker  or  accepter  ia  concerned  it  is  immaterial  at 
what  time  the  paper  is  presented  and  payment  demanded,  even  where  the  paper 
is  payable  at  a  particular  place  and  the  rule  in  the  particular  jnrisdictioD  requires 
a  demand  before  suit.  Id  such  case  all  that  is  necessary  is  that  demand  shall  be 
made  before  suit  is  commenced,"*  unless  presentment  or  demand  at  a  particular 
time  is  required  by  the  terms  of  the  instrument."  The  time  of  presentment,  how- 
ever, is  material  as  respects  the  liability  of  drawers  or  indorsers.  When  paper, 
whether  a  note  or  a  bill,  ia  payable  on  a  £xed  day*^  it  ia  necessary  in  order  to 
charge  a  drawer  or  indorser  that  it  shall  be  presented  for  payment  on  the  veir 
day  on  which  it  is  payable,  which  is  on  the  third  day  of  prace,  where  grace  is 
allowed."    If  under  such  circumstances  it  is  presented  either  at  aa  earlier" 


6.  Blanehard  o.  TittttbawaMee  Boom  Co., 
40  Mich,  see;  Whitten  t>.  Wright,  34  Mich. 
02;  Pb<enix  Int.  Co.  v.  Allen,  11  Hich.  501, 
83  Am.  Dec.  726;  Jemiiaon  v.  Parker,  7  Mkh. 
356;  BettertoD  v.  Roope,  3  Lea  (Teun.)  21S, 
31  Am.  Rep.  833.  But  Bee  Weetphal  v.  Lud- 
low, 2  McCrary  (U.  S.)  505,  6  Fed.  348. 

7.  Foote  t>.  Brown,  2  McLean  <U.  S.)  3W, 
0  Fed.  Caa.  No.  4,909;  Gallagher  d.  Roberta, 
2  Wash.  (U.  S.)   191,  9  Fed.  Caa.  No.  6,196. 

8.  See  McDougald  t>.  Rutherford,  30  Ala. 
253;  Williams  v.  Lewie,  69  Qa.  825;  Lynch  «. 
Goldsmith,  64  Ga.  42  WimiteA  in  Hull  v. 
Myere,  90  Ga.  ff74,  10  S.  E.  0631 ;  Pannell  D. 
PhiUipa,  66  Ga.  618;  Sjdnor  o.  Gawwigne,  11 
Tex.  449;  Frosh  e.  Holmes,  S  Tei.  29; 
Hutcbins  i).  Flinty,  2  Tex.  473,  47  Am.  Dea 
669;  Cartwrightv.  Roff,  1  Tex.  78. 

Statutes  tequiiing  foit  atailut  maker  see 
««pro,  VIII,  B,  2. 

9.  See  Keater  0.  Hock,  U  Iowa,  696;  Ed- 
gar V.  Greer,  6  Iowa  394,  74  Am.  Dec.  316. 

In  Maine  under  Me.  Rev.  Stat  c  3S,  f  10, 
providing  that  in  an  action  on  a  note  payable 
at  a  place  certain  on  demand  plaintiff  shall 
not  recover  unleea  he  prove  a  demand  at  the 
place  of  payment  payable  prior  to  suit,  a  note 
payable  at  a  bank,  but  not  on  demand,  need 
not  be  presented  at  the  bank  before  suit 
brought  Heslan  v.  Bergeron,  94  Me.  395,  47 
Atl.  896. 

10.  Florida. —  Greeley,  v.  Whitehead,  35 
Fla.  623,  17  So.  643,  48  Am.  St.  Rep.  2«8,  28 
L.  R.  A-  286. 

LouMiana. —  Erwin  v.  Adams,  2  La.  318; 
Mellon  V.  Croghan,  3  Mart  N.  S.  (La.)  423, 
16  Am.  Dec.  163. 

Ifew  Jfesico.— Metzger  p.  Waddell,  1  N.  M. 
400. 

PewMylvatiia. —  Williamsport  Gas  Co.  e. 
Finkerton,  96  Pa.  St.  62;  Hocking  Valley 
Bank  v.  Barton,  72  Pa.  St.  110. 

England. —  Rhodes  p.  Gent,  5  B.  *  Aid.  244, 
7  E.  C.  L.  140;  Smith  v.  Vertue,  9  C.  B.  N.  S. 


214,  7  Jur.  N.  S.  306,  30  L.  J.  C.  P.  66,  3 
L.  T.  Rep.  N.  S.  583,  9  Wkly.  Bep.  146,  99 
E.  C.  L.  214. 

Canada. —  Batchford  t>.  GrifBth,  4  N. 
Brunsw.  112;  Merritt  v.  Woods,  2  N.  Bnmsw. 
409;  Merchants  Bank  v.  Hmderson,  28  Ont 
360;  KcLdlan  v.  McLellan,  17  U.  C.  C.  F. 
109;  Henry  v.  McDonell,   (Hil.  T.)   3  Vict 

NecesaitT  for  pieMntment  01  demand  ai 
■galnit  maker  or  accepter  see  awpro,  X,  A, 
1,  b. 

11.  Where  coupon  bonds  contain  a  condi- 
tion that  if  default  in  the  payment  of  interest 
when  payable  and  demanded  continues  for 
ninety  days  the  whole  principal  is  Ut  become 
due  at  the  option  of  the  holder,  presentment 
and  demand  on  January  2,  although  pre- 
mature aa  to  the  interest  due  January  1, 
grace  being  allowed,  is  due  presentment  aa 
to  that  maturing  July  1  previous.  Wood  v. 
Consolidated  Electric  Light  Co.,  36  Fed.  53S. 

12.  Hatority  of  paper  payable  at  a  fixed 
time  see  aupro,  Vn,  A,  3. 

13.  Aa  to  days  of  grace  see  *»pra,  VII.  E 

14.  Alabama. —  Hart  r.  Smith,  16  Ala.  S07, 
60  Am.  Dee.  161. 

Connecticut. —  Norton  v.  Lewis,  2  Conn. 
478. 

Georgia. —  Georgia  Nat  Bank  o.  HeDdenoa, 
46  Ga.  487,  12.  Am.  Rep.  690, 

Indiana. —  Kohler  e.  Montgomery,  17  Ind. 
220. 

Iowa. —  CloBi  o.  Miracle,  103  Iowa  198,  IS 
N.  W.  602;  Edgar  v.  Gre«r,  8  Iowa  394,  74 
Am.  Dec.  316. 

Louinana. —  Wood  r.  Mullen,  3  Rob.  (Ia) 
396;  Kenner  v.  His  Creditors,  7  Mart  N.  8. 
(La.)  640. 

Maryland. —  Farmers'  Bank  v.  DuvatI,  T 
Gill  &  J.  (Md.)  78. 

itas»achv»ett». —  Mechanica'  Bank  r.  Mcr 
chants'  Bsnk,  6  Mete.  (Mass.)  13;  Wait- 
worth  V.  Clap,  II  Mass.  67  note;  Jones  r. 
Falea,  4  Maaa.  246. 
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or  at  a  later  ">  day,  nnleee  an  earlier  or  a  later  presentment  ie  aatliorized  by  a 
valid  oostom  or  usage,"  or  in  the  case  of  delay  unless  the  circnmBtaaces  are  snoh 


N.  H. 

K.  H.  S20;  DenoiB  v.  Walker,  7  N.  H.  199; 
Le«vitt  V.  Simet,  3  N.  H.  U. 

Sevi  Forik.— OrifBn  V.  Ooff,  12  Johns. 
<N.  Y.)  423. 

Ofcio.— McMonigal  r.  Brown,  45  Ohio  St. 
499,  15  N.  E.  860;  McMurchey  c.  Bobiuaon, 
10  Ohio  496. 

Fenntyivania. — J»ckson  V.  Newton,  8  WfttU 
<Pn.)  401. 

Teimesiee.—  SUte  Bank  v.  Officer,  3  Boxt. 
(Tenn.)  173. 

IFiaconMn.— Walsh  e.  Dart,  12  Wit.  03S; 
Stacy  F.  Dane  County  Bank,  12  Wii.  029. 

Vtnttd  fito(e«,— Bell  v.  Chicago  Pi  ret  Nat. 
Bank.  115  U.  S.  373,  e  S.  Ct  105,  29  L.  ed. 
409;  Mitchell  P.  Degrand,  1  Maaon  (U.  S.) 
176,  17  Fed.  Cas.  No.  0,961. 

Enylaitd.— Wiflen  P.  Roberti,  1  Esp.  261, 
E  Rev.  Rep.  737. 

Snndayi  and  hoUdaya. — As  to  the  maturity 
of  paper  and  time  of  preeentment  where  tha 
day  of  maturity  falla  on  Sunday  or  a  holi- 
day and  DO  grace  is  allowed  see  tupra,  VII, 
A,  15.  But  as  to  the  rule  where  the  last  day 
of  grace  falls  on  Sunday  or  a  holiday  see 
*upro,  VII,  B,  9. 

16.  Preeentment  on  the  last  day  of  grace, 
or  on  the  day  of  maturity  where  grace  ie  not 
allowed,  is  BUfBcient,  but  presentment  on  any 
later  day  is  bad. 

Alabama. — BIdridgs  v.  Rogers,  IiIinor(Ala.] 
392;  Crenshaw  c.  McKiemon,  Minor  (Ala.) 
295. 

AThantas. —  Jones  c.  Robinson,  11  Ark.  S04, 
54  Am.  Dec.  212;  Gracie  c.  Sandford,  9  Ark. 
233;   Huddell  v.  Walker,  7  Ark.  457. 

California.—  Rauer  v.  Broder,  107  Col.  2S2, 
40  Pac.  430;  McFarland  c.  Pico,  e  Cal.  626. 

Connedtcut. —  Windham  Bank  P.  Norton, 
22  Conn.  213,  S6  Am.  Dec.  397. 

Illinois. —  Guignon  v.  Union  Traat  Co.,  156 
111.  135,  40  N.  £.  556,  47  Am.  St  Rep.  186; 
Cook  r.  Renick,  19  III.  598. 

Indiano.— Piatt  p.  Eads,  1  Blackf.  (Ind.) 
81;  EoSman  v.  Hollingswortb,  10  Ind.  App. 
^3,   37   N.  E.  960. 

loma. —  Edgar  t>.  Greer,  8  Iowa  394,  74  Am. 
Dec  316. 

Kentucky. — Strader  v.  Batchelor,  B  B.  Mon. 
(Ky.J  168;  Battertona  P.  Porter,  2  Litt.{Ky.) 
38B;  Mills  p.  Rouse,  2  Litt.  (Ey.)  203. 

Louisiana. —  Lahadiole  r.  Xandry,  20  La. 
Ann.  149;  Jex  P.  Tureaud,  19  la.  Ann.  64; 
Harp  V.  Kenner,  19  La.  Ann.  63;  Peet  P. 
ZandeTH,  6  La.  Ann.  364;  Grant  v.  Long,  12 
La.  402;  Fulton  Co.  P.  Wright,  12  La.  386. 

Maine. —  Groton  P.  Dallheim,  6  Me.  476; 
Head  r.  Small,  2  Me.  207,  II  Am.  Dec.  62. 
See  also  Robinson  P.  Blen,  20  Me.  109. 

Maryland. —  Orear  c.  McDonald,  9  Gill 
(Md.)   350,  52  Am.  Dec  703. 

Maaaachuaette. —  Orleans  Bank  P.  Whitte- 
Tnore.  12  Gray  (Mass.)  460,  64  Am.  Dec.  805; 
Fnrnum   v.  Fowle,   12  Mau.  89,  7   Am.  Dec. 


35 ;  Henry  p.  Jones,  8  Uaaa.  463 ;  Freeman  p. 
B<^ton,  7  Mass.  4S3. 

Miaaoniri. —  Draper  v.  Clemens,  4  Mo.  52. 

A'ew  Jersey.  —  Estell  p.  Vandervecr,  5 
N.  J.  L.  917. 

New  Forit.— Etheridge  p.  Ladd,  44  Barb. 
(N.  Y.)  69;  Montgomery  County  Bank  v.  Al- 
bany City  Bank,  8  Barb.  (N.  Y.)  398;  Ran- 
som  r.  Wheeler.  12  Abb.  Pr.   (N.  Y.)   130. 

North  Carolina. —  Mauney  *.  Coit,  80  N.  C. 
300,  30  Am.  Rep.  90. 

Ohio. —  McMonigal  v.  Brown,  45  Ohio  St. 
499,  15  N.  E.  860;  Davis  p.  Eerrick,  S 
Ohio  56. 

PsTinsylvania. —  Earvey  e.  Girard  Nat. 
Bank,  IIS  Pa.  St.  212,  13  Atl.  202;  Coleman 
p.  Carpenter,  9  Pa.  St.  178,  49  Am.  Dec.  SS2. 

Rhode  Island. —  Barnes  P.  Vaughan,  8  R.  I; 
£59. 

South  Carolina. —  Wartenburgh  p.  Lovel,  1 
Nott  t  M.   (S.  C.)   83. 

Tennessee.  —  Garland  v.  West,  9  Baxt. 
(Tenn.)  315;  Broddie  p.  Searcy.  Peck  (Tenn.) 
183. 

Teaas. —  Caiy  Lombard  Lumber  Co.  v.  Bal- 
linger  First  Nat.  Bank,  86  Tex.  200,  24  S.  W. 
260,  24  S.  W.  702. 

Virginia. —  Jackson  p.  EenderMa.  3  Leigh 
(Va.)    106. 

Wi»con«tn.— Wilson  p.  Senier.  14  Wis.  380. 

United  States. —  Wiseman  v.  Chiappella,  23 
How.  (U.  S.)  368,  16  L.  ed.  466;  McGruder 
e.  Washington  Bank,  9  Wheat.  (U.  S.)  503, 
e  L.  ed.  170;  Renner  P.  Columbia  Bank,  0 
Wheat.  (U.  S.)  581,  6  L.  ed.  166;  Lenox  c. 
Roberta,  2  Wheat.  (U.  S.)  373,  4  L.  ed.  264; 
Pendleton  p.  Knickerbocker  L.  Ins.  Co.,  5  Fed. 
238,  7  Fed.  169;  Neale  p.  Peyton,  2  Cranch 
C.  C.  (U.  8.)  .313.  17  Fed.  Cas.  No.  10.071; 
Auld  P.  Peyton,  2  Cranch  C.  C.  (U.  S.)  182, 
2  Fed.  Cas.  No.  654;  Beeding  P.  Pic,  2  Cranch 
C.  C.  (U.  8.)  152.  3  Fed.  Cas.  No.  1.227; 
Thornton  t>.  Btoddert,  1  Cranch  C.  C.  (U.S.) 
634,  23  Fed.  Cas.  No.  14.000.  Compare  Lenox 
p.  Wright,  2  Cranch  C.  C.  (U.  S.)  45,  15  Fed. 
Cas.  No.  8,249. 

fn^Iond.— Anderton  «.  Beck,  16  East  248, 
14  Rev.  Rep.  344;  Nicholson  p.  Gouthit,  2 
H.  Bl.  609;  Tassell  v.  Lewis,  1  Ld.  Raym. 
743. 

Canada. —  Truscott  p.  Lagaurge,  5  U.  C. 
Q.  B.   0.  S.   134. 

Demand  of  acceptanca  a*  demand  of  pay* 
ment. —  If  a  bill  of  exchange  payable  a  speci- 
fied time  after  date  or  on  a  day  certain  be 
presented  for  acceptance  on  the  day  it  is  due 
and  acceptance  be  then  refused  no  further  de- 
mand of  payment  is  necessary  to  charge  the 
drawer  or  indorser.  Plato  v.  Reynolds,  27 
N.  Y.  .^88. 

16.  Effect  of  custom  or  UMge. —  Present- 
ment for  payment  on  the  fourth  day  after  the 
maturity  of  paper  is  a  good  presentment. 
where  there  is  a  usage  among  the  banks  and 
merchants  of  the  place  of  payment  to  allow 
four  days  of  grace,  known  to  the  indorser,  or 
P,  B.  1] 
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as  to  excase  the  same,"  it  will  be  insafficieot  to  change  fflther  a  drawer  or 
iodoreer. 

2.  Papeb  Payable  at  Sight  ob  on  Dehams  —  a.  In  OeaeraL  The  general  rule 
in  regard  to  presentment  of  paper  payable  on  demand  or  at  sight  is  tnat  io  order 
to  charge  inaorsere  or  the  drawer  it  mnat  be  preaented  and  payment  demanded 
within  a  reasonable  time,  unleee  there  is  something  to  show  a  contrary  iatentton, 
althongh  wbat  is  a  reasonable  time  is  not  determined.  This  rule  applies  to  bills 
of  exchange  or  drafts  payable  at  sight  or  on  demand,  whether  foreign  or  inland," 

w>  general  and  well-establiahed  that  knowl- 
edge on  his  part  is  to  be  presumed.  See 
Mtpro.  VII,  B,  7. 

Coatom  to  present  before  due. — But  a  custom 
to  present  paper  for  payment  before  it  is  due 
by  its  terms,  or  before  the  last  day  of  grace 
allowed  by  statute,  is  not  valid.  Mechanics' 
Bank  e.  Merchants'  Bank,  6  Mete.  (Blase.) 
13 ;  Staples  v.  Franklin  Bank,  1  Mete. 
.(Mass.)  43,  3S  Am.  Dec.  34G;  Perkins  t>. 
Franklin  Bank,  21  Pick.   (Mass.)   483. 

A  collecting  bank  is  not  liable  for  damages 
for  a  failure  to  present  a  note  on  Saturday, 
when  the  last  day  of  grace  falls  on  Sunday, 
where  its  knonn  custom  is  not  to  demand 
payment  in  such  a  case  till  Monday.  Patri- 
otic Bank  r.  Alexandria  Fanners'  Bank,  2 
Cranch  C.  C.  (U.  S.)  680,  IB  Fed.  Cas.  No. 
lO.Bll.  And  it  baa  been  held  that  present- 
ment of  paper  before  the  last  day  of  grace,  if 
in  accordance  with  a  known  custom  of  the 
local  banks,  will  not  render  a  collecting  agent 
liable  for  negligence.  Mechanics'  Bank  t>. 
MerchanU'  Bank,  6  Mete.  (Mass.)  13. 

IT.  Windham  Bank  v.  Norton,  22  Conn. 
213,  58  Am.  Dee.  397. 

Ezcuaea  for  delay  In  preaentment  see  t'lt^i 
XIII,  H. 

18.  Alabama. —  Knott  c.  Venable,  42  Ala. 
186. 


Illmoia. —  Montelius  c  Charles,  76  111.  303; 
Strong  V.  King,  36  111.  0,  85  Am.  Dee.  336. 

Indiana. — Dumont  v.  Pope,  7  Blackt.(Ind.) 
367 ;  Angaletos  e.  Meridian  Nat.  Bank,  4  Ind. 
App.  573,  31  N.  E.  S68. 

Ke*tuek}f.  —  Finer  v.  Clary,  17  B.  Mon. 
( Ky. )  S4S ;  Slack  t.  Longahaw,  6  Ky.  L.  Rep. 
166. 


if oryland.-- Anderson  e.  Gill,  79  Md.  312, 
20  Atl.  527,  47  Am.  St.  Rep.  402,  25  L.  R.  A. 
200;  Orear  t>.  McDonald,  S  Oill  (Md.)  360, 
52  Am.  Dec  703. 

IfiuiocAuseJIs. —  Prescott  Bank  v.  Caverly, 
T  Gray  (Mass.)  217,  66  Am.  Dec.  473. 

Michigan. —  Nutting   v.    Burked,   48   Mich. 

241,  12  N.  W.  184;  Phcenix  Ins.  Co.  f.  Gray, 
)3  Mich.  191 ;  Pbienix  Ins.  Co.  f.  Allen,  11 
Mich.  601,  63  Am.  Dec.  766. 

Mitniaaippi. —  Parker  v.   Reddick,   66  Miss. 

242,  3  So.  675,  7  Am.  St.  Rep.  646. 
Mittouri.  —  Salisbury   v.    Renick,    44    Mo. 

S64;  Marbcurg  v.  Brinlunan,  23  Mo.  App. 
611;  Dyas  P.  Hanson,  14  Mo.  App.  363. 

yehriuka.  —  CoIIingwood  e.  MeTahanta* 
Bank,  IE  Nebr.   Ufl,   17  N.  W.  359. 

Seal  York.—  Smith  fl.  Miller,  62  N.  Y.  S46 ; 
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DamaU  v.  Morehouse,  46  N.  T.  S4;  Sheldon 
e.  Chapman,  31  N.  Y.  644;  Iferritt  e.  Todd, 
23  N.  Y.  28,  80  Am.  Dec  243;  Brady  p.  Little 
Miami  E.  Co.,  34  Barb.  (N.  Y.)  249;  Elting 
v.  Brinkerhoff,  2  Hall  (N.  Y.)  469;  VantnA 
V.  McCuUoch,  2  Hilt.  (N.  Y.)  272;  Robinson 
V.  Ames,  20  Johns.  {N.  Y.)  146,  11  Am.  Dee. 
269;  Brower  d.  Jonea,  3  Johns.  (N.  Y.)  230. 
By  section  131  ot  the  Negotiable  Inatrajnents 
Iaw,  in  tiie  ease  of  a  bill  of  exchange,  pre- 
sentment for  payment  ts  sufficient  if  made 
within  a  reasonable  time  after  the  laat  nego- 
tiation thereof. 

SortK  Carolina. —  Cedar  Falls  Co.  v.  Wal- 
lace, S3  N.  C.  226. 

Pennaylvanta. — Muncy  Boron(^  School  Dist. 
e.  Com.,  84  Pa.  St.  464;  NaUtmal  Newark 
Banking  Co.  c.  Erie  Second  Nat.  Bank,  6S 
Pa.  St  404. 

Bouth  CotoImki. — Femandei  v.  Lewis,  1  Mc- 
Cord   (S.  C.)   322. 

TwMt. —  Kampmann  v.  WUliams,  TO  Tex. 
568,  8  S.  W.  310;  NicboU  v.  Blackmore,  27 
Tex.  686;  Chambers  c.  Hill,  26  Tex.  472; 
Jordan  C.  Wheeler,  20  Tex.  608. 

We*t  Virginia. —  Thomburg  t>.  : 
W.  Va.  325- 

TPisconstn.— Cork  c.  Bacon,  45  Wis.  1^ 
30  Am.  Bep.  712;  Walsh  c.  Dart,  23  Wit. 
334,  99  Am.  Dec.   177. 

United  Btatm. —  Bull  t).  Easaon  Firat  NaL 
Bank,  14  Fed.  6)2  [rmeraed  on  oUier  grounds 
in  123  U.  S.  105,  8  S.  Ct.  62,  31  L.  ed.  »7] ; 
l4U»n  First  Nat.  Bank  v.  Beusley,  0  Biss. 
(U.  S.)  378,  2  Fed.  600;  Olahauzen  D.  Levis, 
]  3isB.  (U.  S.)  419,  18  Fed.  Cas.  No.  10.507; 
Wallace  p.  Agry,  4. Mason  (U.  S.)  336,  29 
Fed.  Cas.  No.  17,096;  U.  S.  r.  Barker,  24 
Fed.  Cas.  No.  14,519,  1  U.  S.  L.  J.   1. 

England. — ^Mullick  C.  Radakiasen,  2  C.  L.  R. 
1664,  9  Moore  P.  C.  46,  14  Eng.  Reprint  215; 
Shute  c.  Robins,  3  C.  &  P.  SO.  M.  A  M.  133, 
14  E.  C.  L.  460;  Medcalf  v.  Hall,  3  Dougl. 
113,  26  E.  C.  L.  83;  Muilman  t>.  D'Eguino,  2 
H.  Bl.  505;  Straker  t>.  Graham,  4  M.  ft  W. 
721;  Moore  e.  Warren,  1  Str.  415;  Bilb 
Exch.  Act,   I  46. 

Canada.— Bills  Exch.  Act,  |  46  (b).  Sm 
Perley  v.  Howard,  4  N.  Bmnaw.  618. 

Taldnc  check  in  payment.—  Where  a  draft 
was  presented  for  payment  on  the  day  m 
which  it  was  drawn,  the  cheek  of  the  dravees 
was  taken  therefor,  and  the  check  was  pre- 
aented in  the  ordinary  course  of  busintss 
through  the  clearing- house  and  was  dishoii- 
ored,  whereupon  the  draft  was  again  pre- 
sented and  notice  of  non-payment  giren,  it 
was  held  that  there  was  not  such  ne^ect  as 
to  discharge  the  ixvwKt  of  the  draft,  although 
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to  orders,"  to  oertifioateB  of  depont,**  and  to  promissory  notes  pav&b 
including  notes  in  wfaicb  no  time  of  payment  is  expressed,*!  whet 


d«bt  when  the  check  waa  given  and  would 
probablj  have  paid  mone]'  if  it  hod  been  de< 
manded.  Burkhalter  v.  Erie  Second  Nat. 
Bank,  42  N.  Y.  633,  40  How.  Pr.  (N.  Y.)  324. 

10.  Adams  V.  Bo]rd,  33  Ark.  33;  Gallagher 
V.  Raleigh,  7  Ind.  1 ;  Mitcheraon  t>.  Qraye,  4 
B.  Mon.  (Kj.)  3S9;  Brower  e.  Jones,  3  Jobiu. 
(N.  Y.)  230.  Compan  GIting  17.  Brinkerhoff, 
2   Hall   (N.  ¥.)    4Se. 

SO.  lAughlin  c.  Marshall,  1»  111.  300; 
Bower  t>.  Hoffman,  23  Md.  263,  87  Am.  Dee. 
569;  Pardee  D.  Fish,  60  N.  Y.  26S,  I»  Am. 
Rep.  ira;  Lindtey  c.  McClelland,  la  Wis.  481, 
86  Am.  Dec.  7Ba. 

21.  Alabama.— Somerville  r.  Williams,  1 
Stew.  (Ala.)  4B4. 

CaM^omxa. — Reyee  v.  Fenatermaker,  24  Cal. 
329;  Jerome  t>.  Stebbini,  14  Cal.  457. 

Conneelitnit. —  Hayes  o.  Werner,  45  Ckmn. 
246;  Tomlinson  Carriage  Co.  c.  Kinsella,  31 
Conn.  26S;  Culver  v.  Parish,  21  Conn.  408; 
Lockwood  1).  Crawford,  18  Conn.  301. 

OBorjrio.— Hull  v.  Myers,  80  Ga.  674,  16 
S.   E.   663. 

Louinana. —  Thielman  c.  Gu^ble,  32  L*. 
Ann.  260,  30  Am.  Bep.  207. 

if  an/land.— Mudd  v.  Harper,  1  Md.  110, 
54  Am.  Dec.  044. 

Ifosfdchtuettf. —  Merritt  tf.  Jackson,  181 
Mass.  69,  62  N.  B.  987;  Wjlie  o.  Cotter,  170 
Mass.  366,  49  N.  E.  746,  64  Am.  St  Rep.  305 ; 
8«BTer  r.  Lincoln,  21  Pick.  (Mass.)  267; 
Field  t>.  Nickersou,  13  Mass.  131;  Shaw  t>. 
Griflth,  7  Mass.  404;  Freeman  c.  Boynton,  7 
Mass.  483. 

U%c\igo3i. —  Home  Sav.  Bank  n.  Hosie,  110 
Mich.  116,  77  N.  W.  626. 

Vontona.—  Oleson  <e.  Wilson,  20  Mont.  S44, 
52  Pac  372,  63  Am.  St.  Rep.  630. 

A'ew  Jeney. —  Foley  c.  Emerald,  etc., 
BKwing  Co.,  61  N.  J.  L.  428,  39  Atl.  650; 
Perry  P.  Green,  10  N.  J.  L  01,  38  Am.  Deo. 
536 ;   Snyder  v.  Findley,   1  N.  J.  L.  48. 

-Yeio  Fork. —  Alexander  p.  Parsons,  3  lans. 
(N.  Y.)  333;  Salmon  c.  Grosvenor,  66  Barb. 
(N.  Y.)  ISO;  (yKeill  v.  Meighan,  32  Misc. 
(N.  Y.)  616,  68  N.  Y.  Suppl.  313;  Wethey  e. 
Andrews,  3  Hill  (N.  Y.)  582;  Sice  v.  Cun- 
ningham, 1  Cow.  ( N.  Y. }  397 ;  Good  v.  Arrow- 
smith,  Anth.  N.  P.    (N.  Y.)   289. 

Boutli  Carolina. —  Allwood  v.  Hsseldon,  2 
Bail^   (S.  C)   457. 

Virginia. —  Bacon  c.  Bacon,  94  Va.  688,  27 
8.  E.  578. 

Wiioonstn. —  Turner  v.  Iron  Chief  Min.  Co., 
74  Wie.  356,  43  N.  W.  149,  17  Am.  St.  Bep. 
168,  6  L.  R.  A.  633. 

Vmted  motM.— Martin  v.  Wlnslow,  2 
Mas(m  (U.  a)  241,  16  P«d.  Cas.  No.  0,172; 
In  fw  Grant,  10  Fed.  Caa.  No.  S,601,  6  Law 


Ljable  on  demand, 
■nether  according 
to  the  weight  of  attthority  thoy  are  expressed  to  be  payable  with  interest  or  not.^ 
A  bill  or  note  indorsed  and  transferred  after  its  matarity,  being  payable  on 
demand,  is  within  this  rale,  some  courts  saying  that  a  note  indorsed  when  ovor- 
dae  ia  in  efieot  a  bill  payable  at  sight  or  on  demand,  while  otbera  say  that 

R«p.  ISS;  In  r*  Crawford,  6  Fed.  Gas.  No. 
3,364,  6  Nat.  Bankr.  Reg.  301. 

Engltaid.  —  Chartered  Mercantile  Bank  t>. 
Dickson,  L.  R.  3  P.  C.  574;  Williams  c. 
Smith,  2  B.  ft  Aid.  496,  21  Rev.  Rep.  373; 
Camit^  e.  Allenby,  6  B.  &  0.  373,  0  D.  &  R. 
391,  5  L.  J.  K.  B.  0.  S.  05,  30  Rev.  Rep.  358, 
13  E.  C.  L.  175;  James  V.  Holditch,  8  D.  t  R. 
40,  18  E.  C.  L.  332;  Smith  v.  Becket,  13  East 
187.  Compare,  however.  Brooks  c.  Mitchell, 
11  L.  J.  Exch.  61,  9  M.  ft  W.  15. 

Canada.  —  Commercial  Bank  v.  Allan,  10 
Manitoba  330;  Banque  du  Peuple  c.  Dtniin- 
court.  10  Quebec  STiper.  Ct.  428. 

Neg.  Instr.  L.  {  131;  Bills  Exch.  Act,  (86. 

Maturity  of  note  payable  on  demand  see 
tupra,  VII,  A,  7,  b. 

23.  California. — Keyes  v.  Fenstermaker,  24 
Cal.  329. 

Cormeetieut. —  Culver  v.  Parish,  21  Conn. 
408;  Lockwood  v.  Crawford,  18  Conn.  361. 

Louitiana.  —  Thielman  v.  GuSbU,  32  La. 
Ann.  260,  36  Am.  Rep.  267. 

UataaeKusetti. — Seaver  v.  Lincoln,  21  Pick. 
(Mass.)  267;  Field  v.  Nickerson,  13  Mass. 
131 ;  Freeman  c.  Boynton,  7  Maas.  483. 

2Veu7  Jenej/. —  Perry  e.  Green,  19  N,  J.  L. 
61,  38  Am.  Dec.  S30. 

NeiD  York. —  Salmon  v.  Grosvenor,  86  Barb. 
(N.  Y.)  160;  Wethey  v.  Andrews,  3  Hill  (N.  Y.) 
682;  Sice  v.  Cunningham,  1  Cow.  (N.  ¥.)  397. 

Formont.— Verder  V.  Verder,  83  Vt.  38,  21 
Atl.  611. 

WisooMtin. — Turner  v.  Iron  Chief  Min.  Co., 
74  Wis.  366,  43  N.  W.  149,  17  Am.  St  Sep. 
168,  6  L.  R.  A.  633. 

Unilmi  Btatet.—  In  re  Grant,  10  Fed.  Cas. 
No.  5,691,  6  Iaw  Rep.  168. 

England.—  Smith  c.  Becket,  13  East  187. 

In  Kew  York  it  has  be«n  held  that  a  note 
payable  on  demand,  with  interest,  is  a  contin- 
uing security,  not  only  as  against  the  maker 
but  also  aa  against  the  indorsers,  until  after 
an  actual  demand,  and  that  as  a  general  rule 
mere  delay  in  demanding  payment,  although 
for  several  years,  will  not  diBcharge  indors- 
ers. Merritt  c.  Todd,  23  N.  Y.  28,  80  Am. 
Dec.  243,  See  also  Pardee  c.  Fish,  60  N.  Y. 
265,  10  Am.  Rep.  176.  But  this  rule  does 
□ot  apply  where  the  holder  of  a  demand  note 
fails  to  present  it  for  payment  until  after  the 
maker  has  been  discharged  under  the  statute 
of  limitations,  in  which  case  his  discharge 
releases  indorsers  (Shutts  c.  Fingar.  100 
N.  Y.  539,  3  N.  E.  688,  53  Am.  Rep.  231 ) ,  to 
a  demand  note  payable  without  interest  one 
day  after  sight  (Alexander  v.  Parsons,  3 
Lans.  (N.  Y.)  333  [dxatingaithing  Merritt  v. 
Todd,  23  N.  Y.  28,  60  Am.  Dec.  243]),  or  to 
demand  paper,  even  when  it  is  payable  with 
interest,  if  there  is  anything  on  the  paper 
[X.  B.  2.  .] 


D,8ilizedb,G00gle 


974    [7Cyo.] 


COMMERCIAL  PAPER 


snch  a  note  is  a  note  payable  on  demand."     In  some  juiisdiotions  the  time  for 
presentment  of  commercial  paper  payable  on  demand  is  regolated  by  statnte." 


to  show  that  the  parties  intended  that  a  de- 
mand should  be  made  within  a  reoaonable 
time  (Grim  u.  SUrkweather,  88  N.  Y.  339,  « 
Am.  Rep.  260). 

23.  Alabama. —  Montgoinery  State  Braneh 
Bank  V.  Gaffney,  Q  Ala.  163;  Adatna  V.  Tor- 
bert,  6  Ala.  866;  Keimon  v.  McRea,  7  Port. 
(Ala.)  1T6. 

.IrJixinaiu.— Sachs  v.  Fuller,  09  Ark.  270, 
82  S.  W.  902;  Levy  v.  Drew,  14  Ark.  334; 
Jones  D.  Robinson,  11  Ark.  604,  G4  Am.  Dec. 
212. 

(7aIt^on>ui.— Beer  o.  Clifton,  96  Cal.  323, 
33  Pac.  204,  36  Am.  St.  Rep.  I7Z,  20  I^  R.  A. 
5B0;  Beebe  e.  Brooks,  12  Cal.  308. 

Oonnecfioul.  —  Bishop  t;.  Dexter,  2  Conn. 
419. 

florido. —  Bemis  c.  McKenzie,  13  Fla.  663. 

Illinois.—  Kimmel  v.  Weil,  96  111.  App.  16. 

Indiana.—  Norvell  e.  Hittle,  23  Ind.  346. 

/otoa.— ^  Oraul  u.  Strutzel,  63  Iowa  712,  e 
N.  W.  119,  38  Am.  Rep.  250;  Pryor  v.  Bow- 
man, 38  Iowa  92;  McKewer  v.  Kirtland,  33 
Iowa  348;  Jones  c.  Middleton,  29  Iowa  IBS. 

KaMM.—  Swartz  f.  Redfleld,  13  Kim.  660. 

LouisiaTwi. —  Hill  c.  Martin,  12  Mart.(La.) 
177,  13  Am.  Dec.  372. 

Maine. —  Goodwin  v.  DftTenport,  47  Ue. 
112,  74  Am.  Dec.  478;  Hunt  o.  Wadleigh,  26 
Me.  271,  46  Am.  Dec.  108;  Sanborn  p.  South- 
ard, 25  Me.  409,  43  Am.  Dec.  288;  Greely  c. 
Hunt,  21  Me.  455. 

Maryland,.—  Dixon  v.  Clayyille,  44  Md.  673. 

UaasachiMetU. —  Colt  f .  Barnard,  18  Pick. 
(Mass.)   260,  29  Am.  Dec.  684. 

if tniHUDta. —  Hart  c.  Eastman,  7  Minn.  74. 

If istouri. —  Light  o.  Kingsbury,  60  Mo. 
331. 

"Seie  York. —  Eisenlord  a.  Dillenboch,  18 
Hun  (N.  Y.)  23  [affirmed  in  79  N.  Y.  617]; 
Van  Hoeaen  v.  Van  Alstyne,  3  Wend.[N.Y.) 
75;  Berry  v.  Robinson,  9  Johns.  (N.  Y.)  121, 
0  Am.  Dec.  207. 

Ohio.— Bassenhorst  v.  Wilby,  46  Ohio  St. 
333,  13  N.  B.  76. 

Oregon. —  Smith  p.  Caro,  9  Oreg.  278. 

Pennsylvania. —  ^ler  v.  Young,  30  Pa.  St. 
143;  Patterson  c.  Todd,  18  Fa.  St.  426,  67 
Am,  Dec  822, 

South  Carolina.— Ot&j  v.  Belt,  3  Rich. 
{S.  C.)  71;  Allwood  v.  Haseldon,  2  Bailey 
(S.  C.)  467. 

Tennessee. —  Rosaon  v.  Carroll,  00  Tenn.  M, 
16  S.  W.  66,  12  L.  R.  A.  727;  Union  Bajik  C. 
Ezell,  10  Humphr.  (Tenn.)  386;  Stothart  r. 
Lewis,  1  Overt.  (Tenn.)  255. 

Teaw*.—  Winston  e.  Kelly,  33  Tex.  354. 

Vermonf.— Verder  c.  Verder,  63  Vt.  38,  21 
Atl.  611. 

Wiaconmn. —  (3orwith  u.  Morrison,  I  Pinu. 
(Wis.)   489. 

United  Slatei. —  Cox  v.  Jones,  2  Cranch 
C.  C.  (U.  S.)  370,  6  Fed.  Caa.  No.  3,303. 

A  bill  of  exchange  may  be  transferred  as 
well  after  as  before  it  is  due,  being  then  pay- 
able on  demand,  and  it  must  be  presented  for 
[X,  B,  2.  al 


payment  ia  a  rcMOnablo  time.     Union  Bank 
t>.  BbbII,  10  Humphr.  (Tenn.)  385. 

LlabiUty  on  agieement  to  lndaTi& —  There 
is  no  liability  on  an  agreement  to  indorse  » 
note,  made  after  its  maturity,  unless  a  de- 
mand of  payment  is  made  upon  the  princip*! 
within  a  reasonable  time  and  notioe  of  Doa- 
payment  given.  Sachs  v.  Puller,  69  Ark.  270, 
62  S.  W.  902. 

The  commencemmt  of  a  niit  against  the 
maker  within  a  few  days  after  tile  indorM- 
ment  and  of  another  against  the  indorser 
more  than  twelve  months  afterward  and  ftft«r 
the  maker  had  been  sued  to  insolvency  are  not 
sufScient  to  charge  the  indorser.  Allwood  e. 
Haseldon,  2  Bailey  (S.  C.)  457.  Compare 
Gray  v.  Bell,  3  Rich.  (S.  C.)  71,  where  it  wu 
held  that  an  action  against  the  maker  to  tita 
first  term  after  the  indorsement  was  a.  suffi- 
cient demand,  and  that  if  the  indorser  knew 
of  the  action  within  a  reasonable  time  it  was 
sufBcient  notioe. 

Necessity  for  pretentment  of  a  note  in- 
dorsed when  overdue  see  supra,  X,  A,  I,  a,  <iv). 

24.  California. —  Machado  o.  Fernandez,  74 
Cal.  362,  18  Pac.  19,  holding  that  under  CaL 
Civ.  Code,  t  3214,  providing  tliat  mere  delay 
in  presenting  a  bill  of  exchange  payable  with 
interest  at  sight  or  on  demand  does  not  ex- 
onerate any  party  thereto,  and  section  3247, 
declaring  the  former  section  applicable  to  a 
promissory  note,  an  indorser  of  a  promisaory 
note  payable  on  demand,  with  interest,  is  not 
dischaiged  by  a  failure  to  present  the  eama 
for  payment  for  more  than  one  year. 

Cunneoticttt, —  The  former  Connecticut  stat- 
ute provided  that  negotiable  notes  payable 
on  demand,  which  should  remain  unpaid  four 
months  after  their  date,  should  be  considered 
overdue  and  dishonored  after  that  time,  and 
required  the  holders  of  such  notes,  even 
where  they  were  ezpreaaed  to  be  with  interest 
and  were  intended  as  continuing  securities,  to 
present  the  same  within  that  time.  Hayes  o. 
Werner,  45  Conn.  248 ;  Rhodes  v.  Seymour,  36 
Conn.  1.  But  the  statute  did  not  apply  fat 
non-negotiable  demand  notes  so  as  to  render 
a  delay  of  more  than  four  months  in  present- 
ment thereof  a  discharge  of  an  indorser.  Oley 
p.  Miller,  74  Conn.  304,  50  Atl.  744.  The 
present  statute  in  Connecticut  merely  requires 
a  promissory  note  payable  on  demand  to  be 
presented  within  a  reasonable  time  after  its 
issue.     Conn.  Gen.  Stat.   (1902),  i  4241. 

Idaho. — Fox  V.  Rogers,  (Ida.  1899)  SBFae. 
638,  construing  Ida.  Rev.  Stat.  ( 1B87 ) ,  {  3546. 
requiring  a  bill  of  exchange  payable  at  sight 
or  on  demand  without  interest  to  be  presented 
for  payment  within  ten  days  after  the  time 
in  which  it  could  with  reasonable  diligence 
be  transmitted  to  the  proper  place  for  soch 
presentment,  and  providing  that  the  drawer 
and  indorser  shall  be  exonerated  if  it  is  not 
BO  presented,  unless  such  presentment  is  ex- 
cused; and  also  construing  section  3961,  un- 
der which  the  drawer  of  a  ohedi  is  exonarated 


D,8ilizedb,G00gle 


COMMERCIAL  PAPER 


[7  Cyo.]     075 


b.  Wtiat  Is  a  Beaaonable  Time.  The  conrta  have  not  fixed  apon  any  particu- 
lar time  as  a  reasonable  time  within  which  to  present  paper  payable  on  demand  or 
at  ai^ht,  but  what  is  a  reasonable  time  depends  apon  all  the  circumstances  of  each 
particalar  case.  In  determining  the  question  the  conrta  will  consider  all  the 
circRmataoces  by  which  the  question  of  diligence  can  be  aSected,  aa  the  distance 
between  the  residencea  of  the  parties,  the  mail  facilities,  the  usages  of  the  country 
respecting  sDch  paper,  etc.""    If  a  bill  payable  at  sight  or  on  demand  is  pnt  into 


hy  sueh  delay  in  presentment  only  to  the  ex- 
tent of  the  injury  which  he  BuSera  thereby. 
Under  li*.  Rev.  Stat.  ( 1687 } ,  f  35T8,  a.  prom- 
issory note  payable  on  demand  or  at  sight, 
without  interest,  must  be  presented  for  pay- 
ment within  six  months  from  its  date. 

M<uta<^metta. —  Merritt  v.  Jackson,  181 
Masa.  69,  62  N.  E.  987,  construing  Haas. 
Stat.  (1398),  c.  633,  %  71,  requiring  demand 
notes  to  be  presented  within  a  reasonablo 
time,  and  section  183,  declaring  that  in  de- 
termining what  is  a  reaaouabla  time  r^ard 
is  to  be  had  to  tite  nature  of  the  inBtnunent, 
the  usage  ot  trade  with  respect  to  such  in- 
Btnimenta,  and  the  facts  of  the  particular 
case,  and  holding  that  in  the  absence  of  evi- 
dence of  custom  or  usage  a  demand  must  be 
made  within  sixty  days.  See  also  Rice  v. 
Wesson,  11  Hetc.  (Masa.)  400,  holding  that 
the  former  sUtute  (Mass.  Btat  (1839), 
c.  121,  {  2),  requiring  notea  payable  on  de- 
mand to  be  presented  within  sixty  days  from 
the  date  thereof,  did  not  apply  to  such  a 
note  when  indoreed  after  sixty  days  from  its 
date,  but  that  in  sueh  case  a  demand  on  the 
maker  was  within  a  reasonable  time,  if  made 
not  later  than  at  the  expiration  of  sixty  days 
from  the  time  of  the  indorsement  of  the  note. 

8out\  Dakota.—  Warner  c.  Citizens'  Bank, 
6  S.  D.  152,  60  N.  W.  748,  construing  S.  D. 
Comp.  Laws,  §  4544,  requiring  a  bill  of  ex- 
change payable  at  sight  or  on  demand,  with- 
out interest,  to  l>e  presented  for  payment 
within  ten  days  after  the  time  in  which  it 
could  with  reasonable  diligence  be  trans- 
mitted in  the  proper  place  for  presentment, 
and  declaring  that  failure  to  so  present  the 
same  shall  discharge  the  drawer  and  indors- 
ers  unless  such  presentment  is  excused. 

VeTmont.— Verder  v.  Verder,  63  Vt.  38,  21 
Atl.  611,  construing  Vt.  Stat.  (1894),  {  2320 
(Vt.  ReT.  Laws,  i  2013),  requiring  a  promis- 
sory note  payable  on  demand  to  be  presented 
within  sixty  days,  and  holding  that  the  stat- 
ute applies  to  a  demand  note  payable  with 
interest  annually. 

SS.  J.rftan«(i«.— Peters  v.  Hobbs,  25  Ark. 
67.  91  Am.  Dec.  528;  Jones  v.  Robinson,  11 
Ark.  604,  54  Am.  Dec.  212. 

California.—  Keyea  v.  Fenstermaker,  24 
Cal.  329. 

Connecticut. —  Lockwood  v.  Crawford,  18 
Conn.  361. 

Illinoie.—  Montelius  V.  Charles,  76  HI.  303. 

Louieiana. —  Richardson  v.  Fenner,  10  La 
Ann.  599. 

Maine, —  Goodwin  v.  Davenport,  4T  Me. 
112.  74  Am.  Dec.  478. 

New  York. —  Salmon  v.  OrosTenor,  66  Barb. 


(N.  Y.)  160;  Van  Hoesen  v.  Van  Alal^ne,  3 
Wend.  (N.  Y.)   75. 

tlorih  Carolina. —  Brittain  v.  Johnson,  12 
N.  C.  293. 

Ohio.— Bassenhorst  v.  Wilby,  45  Ohio  St. 
333,  13  N.  E.  76. 

Temaa. —  Nichols  P.  Bloekmore,  27  Tex. 
S86;  Chambers  c.  Hill,  28  Tex.  472}  Jordan 
V.  Wheeler,  20  Tex.  698. 

Sparaely  populated  territory. —  If  there  b 
no  delay  in  the  presentment  of  ^per  other 
than  that  incident  to  the  transaction  of  busi- 
ness in  a  sparsely  populated  territory  the 
holder  is  not  chargeable  with  laches,  Mon- 
telius c.  Charles,  76  HI.  303. 

Sisht  bills  and  diafta— The  courU  have 
held  the  delay  in  presenting  sight  bills  or 
drafts  not  to  he  unreasonable  under  the  par- 
ticular circumstances  where  there  was  a  de- 
lay of  one  day  after  the  receipt  of  the  same 
(Moore  v.  Warren,  1  Str.  415)  i  four  days 
(Prescott  Bank  p.  Caverly,  7  Gray  (Mass.) 
217,  66  Am.  Dec.  473)  ;  where  there  was  a 
delay  of  six  days  in  forwarding  from  Michi- 
gan to  New  York  a  bank  draft  received  "  on 
deposit"  for  the  purchase  of  a  railroad  ticket 
for  an  excursion  Ave  days  after  its  receipt, 
the  purchaser  reserving  the  right  to  take  the 
ticket  or  recall  the  money,  the  draft  being 
forwarded  the  day  after  the  ticket  was  taken 
and  presented  in  New  York  in  due  course 
(Nutting  B.  Burked,  48  Mich.  241,  12  N.  W. 
184)  ;  and  where  there  was  a  delay  of  seven 
days  (Muncy  Borough  School  Dist.  o.  Com., 
34  Pa.  St.  484);  eleven  days  (National 
Newark  Banking  Co.  c.  Erie  Second  Nat 
Bank,  63  Pa.  St.  404) ;  one  month  (Jordan 
V.  Wheeler,  20  Tex.  698),  where  the  draft  had 
been  lost  and  bad  to  be  duplicated  (Benton 
p.  MarUn,  31  N.  Y.  382);  thirty-five  days 
(Montelius  v.  Charles.  76  111.  303);  seven 
weeks  (Nichols  v.  Blackmore,  27  Tex.  588)  ; 
two  months,  where  the  payee  was  requested 
to  hold  the  draft  till  he  should  complete  a 
contemplated  purchase  of  land  (Sheldon  v. 
Chapman,  31  N.  Y.  844)  ;  and  three  months, 
where  it  appeared  that  the  bill  was  intended 
for  circulation  (Richardson  v.  Fenner,  10  La. 
Ann.  699;  Boyes  v.  Joseph,  7  U.  C.  Q.  B. 
606).  On  the  other  hand  the  courts  have 
held  to  be  unreasonable  under  the  particular 
circumstances  a  delay  of  two  and  one-half 
years  (Chambers  p.  Hill.  26  Tex.  472)  ;  two 
years  (Bridgeford  p.  Simonds,  18  La.  Ann. 
121);  one  year  or  more  (Lacon  First  Nat. 
Bank  p.  Bensley,  9  Biss.  (U.  S.)  378,  2  Fed. 
600)  ;  eight  months  (Mulliek  p.  Badakiasen, 
2  C.  L.  R.  1664,  9  Moore  P.  C.  46.  14  Eng. 
Reprint  216] ;  more  than  one  month  (Ola- 
[X.  B,  2,  b] 
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circnlatioa  aoon  after  its  receipt  and  kept  in  dronlstioD,  a  conridersble  time  may 
elapse  before  presentment  witnont  discnarging  Uie  dra^rer  or  indorsen.**  In  the 
case  of  a  note  payable  on  demand  or  indorsed  and  transferred  when  overdae,  the 
terma  of  the  inBtmrnent  or  the  extraneone  circnmBtancee  may  show  that  the 
partiea  intended  that  it  should   be  a  eontinning  Becnritj  and  shonld   not  be 


hauwn  v.  Lewis,  1  Biu.  (U.  S.)  419,  18  Fed. 
Cas.  No.  10^07);  one  month  (Cedar  Falls 
Co.  p.  Wallace,  83  N,  C.  225);  twenty-one 
days  (Phoniix  Ini.  Co.  v.  Or>7,  13  Mich, 
lei);  ten  days  (Vantrot  «.  McCuUoch,  2 
Hilt.  (N.  Y.)  272)  i  and  five  days  (Black  V. 
Longshaw,  8  Ky.  L.  lUp.  166). 

A  bank  diaft  issued  for  profit  and  for  ne- 
gotiable purposes  need  not  be  presented  as 
Sromptly  as  a  private  draft.  Nutting  v. 
urked,  48  Mich.  241,  12  N.  W.  184;  Mar- 
bourg  o.  Brinkman,  23  Mo.  App.  Gil. 

A  sight  draft  received  for  collection  against 
a  drawee  who  resides  in  tbe  same  city  must 
be  presented  before  tbe  close  of  the  succeeding 
day.     Dyaa  d.  Hanson,  14  Mo.  App.  303. 

Notes  payable  on  demand,  or  indorsed  when 
overdue. —  It  has  been  held  that  the  delay  in 
presenting  a  promissory  note  payable  on  de- 
mand or  indorsed  and  transferred  when  over- 
due wKS  not  unreasonable,  under  the  eircum- 
stanees  of  tlie  particular  case,  where  there 
was  a  delay  of  four  days  (Roason  0.  Carroll, 
90  Tenn.  90,  16  8.  W.  66,  12  L.  R.  A.  727)  ; 
six  days,  it  apjiearing  that  the  maker  lived 
two  hundred  miles  from  the  holder  ( Freeman 
v.  Boynton,  7  Mass.  483)  ;  seven  days  (Beaver 
V.  Lincoln,  21  Pick.  (Mass.)  267);  twenty- 
three  days  (Goodwin  v.  Davenport,  47  Me. 
112,  74  Am.  Deo.  478)  ;  one  month  (Ranger 
tr.  Cary,  1  Mete.  (Mass.)  369;  Van  Hoesen 
c.  Van  Alstyne,  3  Wend.  (N.  Y.)  76) ;  two 
months  (Lockwood  v.  Crawford,  18  Conn. 
361);  eight  months  (Yates  v.  Goodwin,  96 
Me.  90,  61  Atl.  804)  ;  ten  months  (Chartered 
MercanUIe  Bank  c.  Dickson,  L.  R.  3  P.  C. 
574)  ;  nineteen  months  (Vreeland  v.  Hyd«,  2 
Hall  (N.  y.)  420);  two  years  (Tomlinson 
Carriage  Co.  v.  Kinsella,  31  Conn.  268)  ; 
and  thirty-two  montlis  (Commercial  Bank 
V.  Allan,  10  Manitoba  330).  On  the  other 
hand  the  delay  has  been  held  unreasonable 
where  there  was  a  delav  of  more  than  five 
years  (/»  «  Orant,  10  Fed.  Cas.  No.  6,691, 
6  Law.  Rep.  168);  four  years  and  nine  months 
(Thielman  v.  Ou4ble,  32  La.  Ann.  260,  36 
Am.  Rep.  267)  ;  four  years  (/«  re  Crawford, 
6  Fed.  Cas.  No.  3,864,  6  Nat.  Baiikr.  R^. 
301)  ;  two  years  and  a  half  (Home  Sav.  Bank 
p.  Hosle,  110  Mich,  lie,  77  N.  W.  025)  ;  over 
two  years  (Eisenlord  n.  Dillenback,  15  Hun 
(N.  Y.)  23  [affirmed  in  79  N.  Y.  617]); 
sixteen  months  (Good  v.  Arrowsmith, 
Anth.  N.  P.  (N.  Y.)  289);  fifteen  months 
(Dixon  e.  Clayville,  44  Md.  573);  fourteen 
months  (Wylie  v.  Cotter,  170  Mass.  356,  49 
N.  E.  746,  64  Am.  St.  Rep.  305)  ;  thirteen 
months  (Jerome  v.  Btehbins,  14  Cal,  457)  ; 
one  year  (Jones  v.  Robinson,  11  Ark.  504,  54 
Am.  Deo.  212;  Uart  f.  Eastman,  7  Minn. 
74) ;  ten  months  (HiU  v.  Martin,  12  Mart 
(Ia.)  177,  13  Am.  Deo.  878;  Turner  v.  Iron 
[X.  B,  2.  b] 


Chief  Min.  Co.,  74  Wis.  35S,  43  N.  W.  14S, 
17  Am.  8t.  Bep.  168,  6  L.  R.  A.  533)  ;  nine 
montliB  (Fdley  c.  Emerald,  etc.  Brewing  Co., 
61  N.  J.  L.  428,  30  Atl.  650)  ;  eight  montlia 
(Field  V.  Nickerson,  13  Mass.  131);  seven 
months  (Martin  t>.  Winslow,  2  Mason  (U.  S-) 
241,  16  Fed.  Cas.  No.  0,172)  ;  five  months 
(Bioe  V.  Cunningham,  1  Cow.  (N.  Y.)  397)  ; 
four  months  (Baasenhorst  v.  Wilby,  45  Ohio 
Bt.  333,  IS  N.  E.  75)  ;  three  months  (Shaw 
V.  OriBth,  T  Mass.  494;  Light  v.  Kingabary, 
60  Mo.  33L)  i  ten  weelm  (Alexander  v.  Par- 
sons, 3  Lans.  (N.  Y.)  333)  ;  sixty  days  (Mer- 
ritt  t).  Jackson,  181  Mass.  69,  62  N.  E.  987)  ; 
thirty  days  (Freeman  v.  Boynton,  7  Mass. 
483);  and  twenty-Qve  days  (Levy  v.  Drew, 
14  Ark.  334). 


days  (Lindsey  e.  McClelland,  18  Wis.  481,  86 
Am.  Dec.  786)  ;  and  even  in  five  months, 
where  it  appeared  that  the  certificate  was 
intended  as  a  continuing  security  (Pardee  v. 
Fish,  60  N.  Y.  265,  10  Am.  R«p.  176).  On 
the  other  hand  a  delay  of  fifteen  days  in  pre- 
senting a  certificate  of  deposit  has  been  held 
unreaaonable,  where  it  could  have  been  pre- 
sented by  mail  in  two  days  and  the  money 
was  lost  by  failure  of  the  bank  during  the 
delay.  Bower  v.  Hoffman,  23  Md.  263,  87 
Am.  Dec.  569. 

Orders. —  An  order  for  the  payment  rf 
money  was  held  to  have  been  presented  within 
a  reasonable  time,  where  it  was  presented  on 
the  second  day  after  it  was  drawn  and  again 
on  the  third  day  thereafter.  Mitcherscm  r. 
Grays,  4  B.  Mon.  (Kv.)  399.  But  the  deUy 
was  held  unreasonable  where  an  order  was 
not  presented  until  seventy  or  eigh^  days 
after  It  was  drawn.  Brower  v.  Jones,  3 
Johns.  (N.  Y.)  230,  And  a  delay  of  two 
years  has  been  held  unreasonable.  Adams 
t.  Boyd,  33  Ark.  33. 

26.  Illinoia. —  Montelius  V.  Charles,  76  111. 
303. 

Zioutftowi. —  Richardson  e.  Fenner,  10  Ia. 
Ann.  690. 

Vme  York. —  Gowan  v.  Jackson,  20  John*. 
(N.  Y.)  176;  Robinson  p.  Ames,  20  Johns. 
(K.  Y.)  146,  11  Am.  Dec.  269. 

reoxu.— Jordan  v.  Wheeler,  20  Tex.  B98. 

England. —  Goupy  v.  Harden,  Holt  34£,  3 
E.  C.  L.  130,  2  Marsh.  454.  7  Taunt.  159.  t 
E.  C.  L.  306,  17  Rev.  Rep.  478,  holding  tli»t 
it  is  no  laches  to  put  a  foreign  bill,  payable 
after  sight,  into  circulation  before  acceptance 
and  to  keep  it  circulating  without  acceptance 

■o  long  as  the  convaiienee  of  t"""  '-~ 

holders  requires. 
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presented  immedUtely."  If  a  demand  note  providee  for  the  payment  of  interest 
tliia  generally  showB  that  immediate  presentment  was  not  contemphited  and  is  to 
be  considered  in  determining  whether  it  has  been  presented  within  a  reasonable 
time." 

8.  Paper  Patablb  a  Cbrtaih  Timb  Aptu  Demand.  Some  courts  hold  that  where 
paper  is  payable  a  certain  time  after  demand  a  demand  must  be  made  within  a 
reasonable  time,  while  othors  hold  tliat  it  need  not  be  made  at  any  particnlar 
time  or  even  within  a  reasonable  time,  and  that  it  does  not  mature  until  the 
lapse  of  the  specified  time  after  demand  is  actually  made.'' 

4.  Notes  Payablb  in  Instauients.  If  a  promissory  note  is  payable  in  instal- 
ments at  gpecitied  times  the  demand  should  be  made  for  each  instalment  aa  it  falls 
due  or  on  the  third  day  thereafter  where  grace  ia  allowed,"  unless  tliere  is  a 
provision  in  the  note  by  whicli  the  whole  amount  becomes  due  on  default  of  the 
payment  of  any  instalment." 

6.  Where  Hatdrtfy  Is  Accelerated  by  Other  Depadlt.  Where  a  note  stipu- 
lates that  it  shall  become  due  and  payable  in  case  of  default  in  the  payment  of 
any  instahuent  of  interest,  it  matures  and  demand  must  be  made  on  the  first 
defaalt  in  the  payment  of  interest  or  tlie  indorser  will  be  discharged.'' 

6.  Checks  —  a.  In  General.  A  check,  like  a  bill  of  exchange,  must  be  pre- 
eented  for  payment  within  a  reasonable  time,  and  what  is  a  reasonable  time  wiU 
4]epend  upon  the  circumstances  of  the  particular  case."    In  the  absence  of  special 


ST.  TomlinatHi  Carriage  Co.  c.  KinselU,  31 
Conn.  2eB;  Lockwood  t>.  Crawford,  18  Conn. 
361;  Y«tes  o.  Goodwin,  M  M«.  00,  61  Atl. 
804;  Salmon  t).  OroBvenor,  66  Barb.  (N.  Y.) 
160;  Vreeland  r.  Hjde,  2  Hall  (N.  Y.)  429; 
Van  Eoesen  c.  Van  Alstyne,  3  Wend.  (N.  Y.) 

08.  TomlinBon  Carriage  Co.  c.  EioBella,  31 
C<mn.  SOS;  Lockwood  c.  Crawford,  18  Conn. 
361;  Yates  e.  Goodwin,  96  Me.  90,  SI  Atl. 
804;  Salmon  c.  OroBTenor,  66  Barb.  (N.  Y.) 
160;  Wethey  r.  Andrews,  3  Hill  (N.  Y.)  582; 
Gaseo)«e  d.  Smith,  McQel.  ft  Y.  338.  See 
also  Merritt  c.  Todd,  23  N.  Y.  28,  80  Am.  Dec. 
243.  Compare  Crim  c.  Starkweather,  68 
N.  Y.  339,  42  Am.  Rep.  260. 

29.  See  «Mpn>,  VII,  A,  7,  c. 

30.  Eastman  v.  Turman,  24  Cal.  379  (hold- 
ing, however,  that  if  a  note  falls  due  in  instal- 
ments and  demand  is  made  for  the  whole 
amount  at  the  maturity  of  the  last  instalment 
and  not  until  then,  such  demand  will  be  suffi- 
cient to  preserve  the  indoraer'a  liability  for 
euch  last  instalment)  ;  Orridge  f.  Sherborne, 
7  Jut.  402,  12  L.  J.  E^h.  313,  11  M.  k  W. 
374. 

31.  See  tupni,  VII,  A,  IS. 

82.  Uallou  c.  Stevens,  6  Ohio  Dec.    (Re- 

Sriat)   1042.  S  Am.  L.  Rec  702,  6  Cine.  L. 
ul.  «9.    See  also  fupro,  VII,  A,  13. 

33.  CoH^oniia. —  Himmelmann  v.  Hotaling, 
40  CaL  111,  6  Am.  Rep.  600. 

CoiHMofMiut. — Woodruff  c.  Plant,  41  Conn. 
344, 

Diirtrtct  of  Columbfa. —  Deener  r.  Brown,  1 
UacArthnr  (D.  C.)  350. 

Oeorgia. —  Tomlin  D.  Thornton,  99  Ga.  68S, 
27  S.  £.  147 ;  Daniels  e.  Kyle,  6  Ga.  245. 

JHmot«.—  Stevens  v.  Park,  73  III.  387. 

Indiana, —  Pc^lard  v.  Bowen,  67  Ind.  232. 

/otoo, —  Northwestern  Coal  Co.  r.  Bowman, 
49  Iowa  150,  28  N.  W.  496. 
[03] 


LouMona. —  Miller  e.  Moseley,  26  La.  Aan, 
667. 

Jf oine.— Veazie  Bank  D.  Winn,  40  Me.  60. 

If orylond.— Anderson  t).  Gill,  79  Md.  312, 
20  Ati.  527,  47  Am.  St.  Rep.  402,  25  L.  R.  A. 

aoo. 

Jf tchtffon.— Eolmeg  t>.  Roe,  62  Mich.  109, 
28  N.  W.  8B4,  4  Am.  St  Rep.  8*4;  FreihMg 
».  Cody,  55  Mich.  108,  20  N.  W.  813. 

Uwitaippi. —  Parker  f.  Reddick,  66  Miss. 
242,  3  So.  676,  7  Am.  St  Rep.  646. 

Miaoari. —  Moody  ti.  Mack,  43  Mo.  210;  St 
Johns  V.  Romans,  8  Mo.  382 ;  Herider  v, 
Phcenix  Loan  Assoc.,  82  Mo.  App.  427;  Fann- 
ers' Nat.  Bank  c.  Dreyfus,  82  Mo.  App.  399) 
Marbourg  d.  Brinkman,  23  Mo.  App.  611. 

Hebraska, —  Wymore  First  Nat  Bank  r. 
MUler,  37  Nebr.  500,  55  N.  W.  1064,  40  Am. 
St.  Rep.  499  [a/^rmcd  in  43  Nebr.  79),  62 
N.  W.  195],  holding  that,  although  distance 
IB  material  in  determiningwhat  ie  a  reasonable 
time,  yet  due  consideration  should  be  given 
to  the  fact  that  the  places  are  connected  by 
telegraph,  telephone,  railroad,  and  a  daily 
mail,  BO  that  what  might  under  other  circum- 
stances constitute  a  reasonable  time  for  pre- 
sentment might  In  view  of  these  facts  amount 
to  unreasonable  delay  and  discharge  the  in- 

New  Hampshire. —  Hadduck  c.  Murray,  I 
N.  H.  140,  8  Am.  Dec.  43,  holding  that  the 
fact  that  there  is  no  mail  connection  la  ma- 
terial upon  the  question  of  reasonable  delay. 

A" BIO  Jersey.— Taylor  e.  Sip,  30  N.  J.  L. 
284. 

New  York. —  Donlon  c.  Davidson,  7  N.  Y. 
App.  Div.  461,  39  N.  Y.  Suppl.  1020  [affiTm. 
tag  16  Misc.  (N.  Y.)  3W,  39  N.  Y.  Suppl. 
394] ;  SUphens  v.  CNeiU,  2«  Barb.  (N.  Y.) 
661;  Murphy  p.  Levy,  23  Misc.  (N.  Y.)  147, 
50  N.  Y.  Suppl.  682;  Carroll  v.  Sweet,  9 
Miec.  (N.  Y.)  388,  30  N.  Y.  Suppl.  204,  61 
tX.  B,  0.  ft] 
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circumstances  excnsint^  dela;"  the  reasonable  time  for  presenting  a  check,  where 
the  person  receiving  tne  same  and  the  bank  on  whicli  it  is  drawn  are  in  the  game 
place,  is  not  later  uian  the  next  bnsinees  day  after  it  is  received ;"  and  where 
they  are  iu  different  places,  reasonable  diligence  requires  the  check  to  be  fo^ 


N.  y.  St.  673;  Smith  c.  Janea,  20  Wend. 
(N.Y.)  Ift2,  32  Am.  Dec.  527 ;  Mohawk  Bank 
C.  Broderkk,  10  Wend.  (N.  ¥.)  304,  13  Wend. 
(N.  Y.)  133,  27  Am.  Dec.  192;  Bradl^  Fer- 
tilizer Co.  c.  Lathrop,  2  N.  Y.  City  Ct.  280. 

Pentuiyloania. —  Harrej  e.  Girard  Nat. 
Bank,  110  Pa.  St.  212,  13  Atl.  fl02;  Fegley 
V.  McDonald,  89  Pa.  St.  128. 

7'cnneMee. —  Planters'  Bank  c.  Uerritt,  7 
Heisk.  (Tenn.)   177. 

Wc«i  Firsinw.— Cox  p.  Bonne,  8  W.  Va. 
50O,  23  Am.  Hep.  627. 

1Pi«coiMtn. — Orange  P.  Eeigh,  93  Wis.  652, 
67  N.  W.  1130;  Oifford  v.  Hardell,  SS  Wis. 
536,  ao  N.  W.  1064,  43  Am.  St.  Rep.  025. 

VniteA  Blatet.—  Bull  c.  Kasson  First  Nat. 
Bank,  14  Fed-  012  {reveraed  on  other  gmunda 
in  123  U.  S.  105,  S  S.  Ct.  62,  31  L.  ed.  97] ; 
Farwell  t>.  Curtis,  7  Biss.  {U.  S.)  160,  8  Fed. 
CaB.  No.  4,890.  3  Centr.  L.  J.  352,  8  Chic. 
Leg.  N.  267,  22  Int  Hct.  Rec.  161,  2  N.  Y. 
Wkly,  Dig.  490. 

England. —  Bailey  v.  Bodenham,  IS  G.  B. 
N.  S.  288,  10  Jur.  N.  8.  821,  33  L.  J.  C.  P. 
252,  10  L.  T.  Rep.  N.  8.  422,  12  Wkly.  Rep. 
865,  111  E.  C.  L.  288;  Hare  v.  Heuty,  10 
C.  B.  N.  S.  66,  7  Jur.  N.  S.  523.  30  L.  J. 
C.  P.  302,  4  L,  T.  Rep.  N.  8.  363,  9  Wkly. 
Bep.  738,  100  E.  C.  L.  63 ;  Medcalf  p.  ^11, 
3  Doug!.  113,  26  B.  C.  L.  83  (holding  that  the 
fact  that  a  check  is  on  a  country  bank  or 
drawn  in  the  country  a  distance  away  may 
operate  U>  extend  the  time  and  constitute  due 
diligence  under  circumstances  that  otherwise 
migot  be  unreasonable  delay). 

Canada. —  Reg.  v.  Montreal  Bank,  1  Can. 
Exch.  154;  Lord  H.  Hunter,  6  Montreal  L«g, 
N.  310;  Campbell  v.  Riendeau,  2  Quebec  Q.  B. 
604 ;  Banque  Jacques- Cartier  v.  Limoilou 
Corp.,  17  Quebec  Super.  Ct.  211. 

Sea  also  BANKS  AND  Bankino,  ^  Cyc.  &31- 
933. 

Taldng  check  of  bank  in  p^ynient. —  Whan 
the  payee  of  a  check  takes  from  the  dniwee, 
who  has  ample  funds  of  the  drawer,  a  check 
of  the  drawee  on  some  other  bank  instead  of 
money  hs  must  use  the  utmost  diligence  to 
present  the  substituted  check  fpr  payment,  in 
order  to  bold  the  drawer  liable  on  the  check 
in  case  of  tbe  bank.uptcy  of  the  drawee.  An- 
derson V.  Gill,  79  Md.  312,  29  Atl.  527,  47 
Am.  St.  Rep.  4IH,  25  L.  R.  A.  200. 

A  pnbllc  officer  who  receives  a  bank  check 
for  money  due  the  state  must  stand  the  loss 
where  he  fails  to  present  it  within  a  reaBtm- 
able  time  and  until  after  failure  of  the  bank. 
Slate  V.  Gates,  67  Mo.  130. 

34.  Freiberg  e.  Cody,  6S  Mich.  108,  20 
N.  W.  813;  Moody  o.  Mack,  43  Mo.  210; 
Middletown  Bank  p.  Morris,  28  Barb.  (N.  Y.) 
616.  And  Bee  Bahkb  akd  Banking,  6  Cyc. 
»33. 


[X,  B.  6.  a] 


check  for  presaitment  was  reasonable.  Bridg^ 
port  Bank  v.  Dyer,  19  Coon.  13^. 

3B.  Atabama. —  Morris  c  Eufaula  Ktl. 
Bank,  122  Ala.  580,  25  So.  499,  82  Am.  St 
Rep.  06. 

(7iiIi/anMa.— Ritchie  f.  Bradehaw,  5  Csl 
228. 

DUtrict  of  Columbia. —  Clark  v.  Natioul 
Metropolitan  Bank,  2  MacArthur  (D.  C.)  Hi. 

illinou,— Rounds  v.  Smith,  42  Ul.  245; 
Strtmg  V.  King,  36  III.  9,  85  Am.  Dee.  336; 
Brown  v.  Schintj:,  96  HI.  App.  452;  MeDonaU 
t>.  Mosher,  23  111.  App.  206. 

lovja, —  Northwestern  Coal  Co.  v.  Bowmu, 
69  Iowa  150,  28  N.  W.  406. 

LmiiaiaTta. —  Ocean  Tow  Boat  Co.  r.  Tie 
Ophelia,  11  La.  Ann.  28. 

Jfatn«.—  Veade  Bank  p.  Winn,  40  Me.  «. 

Michigan. —  Hamilton  v.  Winona  Salt,  etc., 
Co.,  95  Mich.  436,  64  N.  W.  903. 

tfusourt. —  Dyac  v.  Hanson,  14  Mo.  Apf. 
363. 

New  York.—  Smith  c.  Miller,  43  N.  Y.  Ill, 
3  Am.  Bep.  690;  Burkbalter  r.  Bne  Secoid 
Nat.  Bank,  42  N.  Y.  538,  40  How.  Pr.  (N.Y.I 
324;  Benton  v.  Martin,  31  N.  Y.  382;  MurphT 
p.  Levy,  23  Misc.  (N.Y.)  147.  50  N.  YSuppl. 
682;  Barker  v.  Anderson,  21  Wend.  (N.  T.I 
372;  Gough  c.  Staata.  13  Wend.  (N.  Y.)  Mi: 
Kobbi  p.  Underbill,  3  Sandf.  Ch.  (N.  Y.)  i". 

Ohio. —  Blachly  v.  Andrew,  1  Disn.  (Ohio) 
78,  12  Ohio  Dec.  (Reprint)  498;  Dstu  t. 
Benton,  2  Ohio  Dec.  (Reprint)  329,  2  WmL 
L.  Month.  434;  Merchants'  Nat.  Bank  r. 
Procter,  1  Cine.  Super.  Ct.  1. 

Wuconsin. —  Grange  f.  Heigh,  03  Wia.  SSt, 
67  N.  W.  1130. 

England.— RiekJoTi  c.  Ridge,  2  CamjAi. 
537;   Medcalf  v.   Hall,   3    Dougl.  113,  tS  Z 

Conat^.— BUckle;  v.  McOabe,  IS  Oit 
App.  20G. 

See  also  BANKS  and  Bankino,  G  C^  S3], 
note  es. 

Presentment  of  a  cbedc  on  the  day  it  ii  n- 
ceived  is  not  necessary.  Alabama. — Mon« 
V.  Bufaula  Nat.  Bank,  122  Ala.  SBO,  25  So. 
490,  82  Am.  St  Rep.  03. 

California. —  Simpson  c.  Pacific  Hut  L 
Ins.  Co.,  44  Cal.  139. 

Diatrict  of  Columbia. —  Clark  V.  Natioiul 
Metropolitan  Bank,  2  MacArthnr  (D-  C.I 
249. 

UatMchiuettt.—  Taylor  v.  Wilan,  U  H«tt 
(MasB.)  44,  46  Am.  Dec  180. 

Neto  York.— MerehanU'  Bank  c.  SpicM,  » 
Wend.   (N.  Y.)   443. 

England.—  Medcalf  tt.  Hall,  3  Dongl.  n*< 
26  E.  C.  L.  83. 

But  it  haa  been  held  that  where  tha  boUff 
of  a  draft  reeeiTes  the  drawee's  cbsok  od  f^ 
senting  the  same  it  is  bis  doty,  as  betww^ 
himseUand  the  drawer  of  the  diijt,  to  pr«» 
the  check  on  the  same  day  if  he  ou  do  14 
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warded  to  the  place  of  payment  for  preeentment  not  later  than  the  next  bneineea 
day  after  it  is  received  by  the  payee,  and  presented  not  later  than  the  day  after 
it  18  there  received."  Inexcusable  delay  will  discharge  an  indorser  from  liability 
if  the  check  ie  not  paid,  whether  he  is  in  fact  injured  or  not,*^  and  it  will  dis- 
charge the  drawer  xrom  liability  if  he  is  injured  by  the  delay,"  but  not  other- 


klthongh  prMentment  on  the  following  daf 
would  be  Bufficient  diligence  as  between  him- 
self and  the  drawee  of  the  draft  by  whom  the 
check  is  giren.  Smith  o.  Miller,  43  N.  Y. 
171,  3  Am.  Rep.  690  [rnierttnff  6  Rob.  (N.  Y.) 
157,  413,  6  Abb.  Pr.  N.  8.  (N.  Y.)  234], 
See  also  Morrii  c.  Eufaiila  Nat  Bank,  106 
Ala.  363,  IS  So.  \\;  Strong  o.  King,  35  HI. 
9,  66  Am.  Dec.  330 ;  Merchants'  Nat.  Bank  e. 
Samuel,  20  Fed.  604.  (Jomparv  MeadTille 
First  Nat.  Bank  c.  New  York  Fourth  Nat 
B&nk,  77  N.  Y.  320,  33  Am.  Hep.  OlS  [n- 
vening  10  Him  (N.  Y.)  332].  And  If  acheck 
ia  presented  for  payment  on  the  day  on  which 
it  ia  received  and  payment  is  offered  by  the 
drawee  it  is  the  duty  of  the  holder  to  receive 
th«  money.  If  he  refuaes  it  and  the  check  la 
not  paid  when  presented  on  the  following  day 
the  drawer  is  discharged.  Simpson  v.  Pacific 
Mut  L.  Ins.  Co.,  44  Cat.  139.  See  also  East 
River  Bank  V.  Gedney,  4  E.  D.  Smith  (N.  Y.) 
682. 

Pr«Mntm«it  for  certification. — A  check  may 
properly  be  presented  for  certification  on  the 
day  on  which  it  ie  received  and  presented  for 
payment  on  the  next  day.  Andrews  e.  Ger- 
man N«t  Bank,  9  Heisk.  (Tenn.)  211,  24  Am. 
Rep.  300;  Robson  c.  Bennett,  2  Taunt  388, 
11  Rev.  Rep.  014. 

Secdpt  after  dote  of  banUng  honra. —  It 
has  be<m  held  that  if  a  check  is  not  received 
until  aft«r  the  close  of  banking  hours,  is  de- 
posited the  neit  day  for  collection,  and  pre- 
sented on  the  following  day  there  is  sufBcient 
diligence.  Willia  v.  Finley,  173  Pa.  St.  28, 
34  Atl.  213;  Louz  v.  Fox,  171  Pa.  St  66,  33 
AU.  190. 

36.  (7ali/omta. —  Ritchie  o.  Bradshaw,  6 
Cal.  22S. 

Imoa. —  Northwestern  Co«,I  Co,  <b.  Bowman, 

09  Iowa  150,  26  N.  W.  496. 

If <rryIaiKl.— Oraiton  First  Nat.  Bank  v. 
Buckhannon  Bank,  80  Md.  4TE,  31  Atl.  302, 
27  L.  R.  A.  332. 

Mimiatippi. —  Parker  V.  Reddick,  SS  Hiss, 
342,  3  So.  676,  7  Am.  St.  Rep.  646. 

Ifebnuka. —  Wymore  First  Nat  Bank  e. 
Miller,  43  Nebr.  791,  62  N.  W.  195  [affbrmmg 
37  Nebr.  500,  66  N.  W.  1004,  40  Am.  Bt  Rep. 
499]. 

Jfew   Turk. —  Mohawk   Bank   p.   Broderiek, 

10  Wend.  (N.  Y.)  304,  13  Wend.  (N.  Y.) 
133,  27  Am.  Dec.  192. 

PtmuylvaMia. — Rosenthal  p.  Ehrlleher,  1S4 
Pa.  St  396,  26  AU.  436. 

Vermont. —  Gr^g  v.  Beane,  09  Vt  22,  87 
Atl.  248. 

WitooiUHi. —  Lloyd  ff.  Oibome,  92  Wis.  93, 
6S  N.  W.  859;  Qifford  e.  Hardell,  88 
Wia.  538,  60  N.  W.  ]0«4,  43  Am.  St.  Rep. 
1126. 


703. 

See  also  Banks  aad  BAHKino,  6  Cyo.  632, 
note  60. 

drcnUtlon  of  dieck. —  A  check  is  intended 
for  immediate  presentment  and  payment  and 
not  for  circulation,  and  putting  it  into  circu- 
lation therefore  is  no  eniuse  for  delay  in  pre- 
senting it  for  payment.  Parker  v.  Reddick, 
66  Miss.  242,  3  So.  676,  7  Am.  St.  Rep.  046. 
See  also  Davie  v.  Benton,  2  Ohio  Dec.  (R*- 
prlnt)  329,  2  West  L.  Month.  434;  Fegley 
tJ.  McDonald,  89  Pa.  St.  128.  Compare,  how- 
ever, Smith  V.  Janes,  20  Wend.  (N.  Y.)  192, 
32  Am.  Dec.  627. 

Where  a  bank  receives  ■  check  for  collection 
it  must  forward  it  for  presentment  by  a  di- 
rect route  and  not  indirectly  by  circulation 
through  branch  banks  or  otherwise.  Moule 
0.  Brown,  1  Am.  79,  4  Bing.  N.  Caa.  266,  2 
Jur.  277,  7  L.  J.  C.  P.  Ill,  5  Scott  604,  3« 
E.  C.  L.  703.  But  the  drawer  will  not  be 
discharged  by  such  indirect  presentment  if  he 
sustains  no  loss.  Allen  o.  Kramer,  2  111.  App. 
205. 


the  drawee  his  agent  and  must  bear  any  loss 
arising  after  the  time  when  the  check  could 
have  been  presented  by  express  or  other  usual 
method,  Famell  e.  Curtis,  7  Bias.  (U.  8.) 
160,  8  Fed.  Cas.  No.  4.690,  3  Centr.  L.  J. 
352,  8  Chic.  Leg.  N.  207,  22  Int.  Rev.  Reo, 
IBl,  2  N.  Y.  Wkly.  Dig.  490.  But  the  drawer 
of  a  check  is  not  discharged  from  liability  by 
reason  of  the  holder's  having  sent  the  same  to 
the  drawee  for  collection,  if  it  appears  that 
no  d^ree  of  diligence  in  presentment  would 
have  resulted  in  the  payment  of  the  check. 
LoweuBtein  V.  Bresler,  109  Ala.  326,  IS  So. 
660. 

37.  Louisiana. —  liCIIer  v.  Moeeley,  26  La, 
Ann.  667. 

Mi»»ouri. —  Moody  e.  Mack,  43  Mo.  210. 

yebratka. —  Wjnnore  First  Nat.  Bank  9. 
Miller,  43  Nebr.  791,  62  N.  W.  195  lafftrming 
37  Nebr.  600,  65  N.  W.  1064,  40  Am.  St.  Rep. 
499]. 

Jfea  York. —  Merchants  Nat  Bank  P.  Par- 
ker, 12  N.  Y.  St  668  J  Smith  t>.  Janes,  20 
Wend.  (N.  Y.)  192,  32  Am.  Dec.  527. 

CoMida. —  Lord  v.  Hnnter,  6  Montreal  Leg. 
N.  310. 

Bee  also  BAina  aitd  Bahkuti],  6  Cyc.  692, 
note  70. 

88.  Oalifomia. —  Ritchie  v.  Bradshaw,  fl 
Cal.  228. 

Connecticut. —  Woodruff  V.  Plant,  41  Ooon. 
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'wise."  A  fortiori  it  will  not  discharge  the  drawer  if  he  consents  to  the  delaj 
«r  waives  it," 

b.  Certified  Checks.  Where  a  check  has  heen  certified  bj  the  hank  on  which  it 
is  drawn  the  bank  becomes  the  primary  debtor  and  is  not  djscharged  Irom  liabil- 
ity by  aoy  delay  in  presenting  the  same  for  payment  short  of  the  period  of  the 
statute  of  limitations  J*'  bnt  reasonable  diligence  in  presenting  a  certified  check 
is  necessary  to  hold  the  drawer.** 

7.  Hon-Keqotuble  Paper.  The  rnle  that  paper  payable  on  a  day  certain  mnst 
he  presented  for  payment  on  that  day,  and  that  paper  payable  on  demand  mnst  be 
presented  within  a  reasonable  time  in  order  to  charge  indorsers,  applies  where 
non-negotiable  paper  Jiaa  been  assigned  or  indorsed  and  it  is  songht  to  charge  the 
assignor  or  indorser,**  although  it  has  been  held  that  the  drawer  of  a  non-nego- 
tiable order  for  the  payment  of  money  will  not  be  diseliarged  by  delay  in  pre- 

62,  10  Jur.  964,  16  L.  J.  Q.  B.  377,  5S  E.  C. 
L.  S2. 

See  also  Baskb  aitd  Bajtkhio,  fi  Cjc  S43, 
note  73. 

DeUy  for  tlie  period  of  the  atatnte  of  Hmj- 
tatlonj  before  preaenting  a  check  for  payment 
will  discbarge  the  drawer  from  u&bilitv. 
Dolon  p.  Davidson,  18  MIbc  (N.  Y.)  »J6,  39 
N.  Y.  Suppl.  984  \aprmeA  in  7  N.  Y.  App. 
Div.  461,  39  N.  Y.  Suppl.  1020]. 

The  bniden  of  •bowing  that  there  hu  been 
no  Injury  to  the  drawer  of  a  check  by  reaoon 
of  an  unreasonable  delay  in  presenting  the 
same  for  payment  is  wx  the  holder.  Id  the 
absence  of  any  evidence  on  the  queati<Hi  in- 
jury  will  be  presumed.  Stevens  v.  Park,  73 
111.  3S7.  Bee  also  Bakks  and  Bakkus,  3 
Cyc.  533,  note  72. 

Laches  of  bona  fide  holder  of  check. —  Un- 
reasonable delay  on  the  part  of  a  boiia  fide 
transferee  of  a  cneck  in  presenting  the  same  for 
payment  will  not  discharge  the  drawer  from 
liability  merely  because  of  payments  made  by 
the  drawer  to  the  payee,  where  such  payments 
were  made  in  reliance  on  false  representations 
by  the  payee  that  he  had  lost  or  mislaid  the 
check,  since  the  approximate  cause  of  the 
drawer's  lose  is  his  imprudent  reliance  upon 
the  representation  of  the  payee.  Bradley  c. 
AndruB,  I<I7  Fed.  196,  46  C,  C.  A,  238,  5J 
L.  R.  A.  432  [ajfirminir  Andrus  c.  Bi«d]^, 
102  Fed.  54]. 

40.  Holmes  v.  Koe,  62  Mich.  199,  28  N.  W. 
864,  4  Am.  St  Kep.  844. 

41.  Meade  c.  Merchants'  Bank,  2£  N.  T. 
143, 62  Am.  Dec.  331;  Farmera',  etc.  Bank  r. 
Butchera',  etc..  Bank,  4  Duer  (N.  Y.)  219; 
Girard  Bank  u.  Penn  Tp.  Bank,  39  Pa.  St 
92,  80  Am.  Dec.  607.  See  also  Banks  aitd 
Bajikino,  5  Cyc.  634,  note  81. 

42.  Andrews  p.  German  Nat.  Bank,  9  Heiik. 
(Tenn.)  211,  24  Am.  Rep.  300;  Robson  r. 
Bennett,  2  Taunt  388,  11  Rev.  Rep.  614.  And 
see  Banks  and  Banking,  6  Cyc  632,  note  6S. 

43.  Arhansm. —  Janes  t).  Robinson,  11  Ark. 
604,  54  Am.  Dec  212. 

<7onnecticuC. —  Huntington  e.  Harrey,  4 
Conn.  124. 

ilinnemta. —  Hart  v.  Eastman,  7  MiiiD.  'i- 

Sew  York.—  Berry  C.  Robiiwon,  9  John?. 
(N.  Y.)  121,  a  Am.  Deo.  B67. 

North  CarvUna. —  Plumnier  v.  Christma'.  1 
N.  C.  46. 


Georgia. —  Tomlin  v.  Thornton,  99  Oa.  68S, 
27  S.  E.  147;  Daniels  v.  ^le,  6  Oa.  246. 

Kentucky. —  Finer  v.  Clary,  17  B.  titm, 
(Ky.)   646. 

Uaryiand, —  Anderson  c.  Qill,  79  Md.  312, 
2S  Atl.  527,  47  Am.  St.  Rep.  402,  26  L.  R.  A. 
200  i  Xorris  e.  Despard,  38  Md.  487. 

Uwouri. —  St  John  v.  Homane,  S  Mo.  382. 

Sete  7ork. —  East  River  Bank  v.  Qedney,  4 
E.  D.  Smith  (N.  Y.)  582;  Murphy  v.  Levy, 
23  Misc.  (N.  Y.)  147,  60  N.  Y.  Suppl.  882; 
Bradley  FertUizer  Co.  c.  Lathrop,  2  N.  Y. 
City  Ct  289. 

WUcontin. —  Orange  c.  Reigh,  93  Wis.  662, 
67  N.  W.  1130. 

United  States. —  Farwell  e.  Curtis,  7  Biss. 
(U.  S.)  160,  3  Fed.  Caa.  No.  4,690,  3  Centr. 
L.  J.  362,  8  Chic  Leg.  N.  267,  22  Int  Rev. 
Eec  161,  2  N.  Y.  Wkly.  Dig.  499. 

England. —  Bailey  v.  Bodenham,  16  C.  B. 
N.  S.  298,  10  Jur.  N.  S.  821,  33  L.  J.  C.  P. 
252,  10  L.  T.  Rep.  N.  8.  422,  12  Wkly.  R^. 
866,  111  £.  C.  L.  288. 

Canada. —  Banque  Jacques-Cartier  v.  Lim- 
Ollou  Corp.,  17  Quebec  Super.  Ct  211. 

See  also  Basks  and  Banking,  S  Cyc.  632, 
note  71. 

39.  Alabama. —  Lowenstein  t).  Bresler,  109 
Ala.  326,  18  So.  860. 

IllinoiK. —  Brown  V.  Schintz,  98  III.  App. 
462;  Allen  v.  Kramer,  2  111.  App.  206. 

MariflaTtd. —  Orafton  First  Nat  Bank  v. 
Buckhannon  Bank,  80  Md.  476,  31  Atl.  302, 

27  L.  R.  A,  332.  Compare  Andersen  v.  Gill, 
79  Md.  312,  29  Atl.  627,  47  Am.  St  Rep.  402, 
£6  L.  R.  A.  200. 

Michiffon.— Holmes  V.  Roe,  62  Mich.   169, 

28  N.  W.  864,  4  Am.  St  Rep.  844. 
Kisaouri. —  Morrison  r.  McCartney,  30  Mo. 

183;  Herider  v.  Phceoiz  Loon  Assoc,  S2  Mo. 
App.  427. 

New  York. —  Povall  o.  Dansville  Ci^r  Mfg. 
Co.,  59  Hun  (N.  Y.)  70,  12  N.  Y.  Suppl.  663, 
36  N.  Y.  St.  877  (holding  in  effect  that  the 
drawer  ie  discharged  to  the  extent  of  the 
actual  damage  which  he  has  sustained)  ;  Sit- 
ing V.  Brinkerhoff,  2  Hall  (N.  Y.)  459;  Con- 
roy  V.  Warren,  3  Johns.  Cas.  (N.  Y.)  269,  2 
Am.  Dee.  156;  Cruger  v.  Armstrong,  3  Johns. 
Cas.   (N.  Y.)   6,  2  Am.  Dec.  126. 

Tenneisee. —  Planters'  Bank  t>.  Merritt,  7 
Heisk.   (Tenn.)   177. 

England. —  Robinson  v.  Hawksford,  9  Q.  B, 
[X,  B,  6,  a] 
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eenting  the  eamo  and  demanding  payment  if  it  appears  thac  be  has  not  been 
injarea  thereby," 

8.  HoDR  AT  Which  PiBSEHTHEm  Must  Be  Hadb  —  a.  In  QeneniL  Althongh 
the  maker  of  a  note  or  accepter  of  a  bill  has  the  entire  day  of  matarity  in  which 
to  pay  the  same,  it  is  not  neoeseary  to  wait  until  the  last  moment  to  present  it 
and  demand  payment,  bat  it  may  be  preeenied  for  payment  at  any  reasonable 
honr  of  the  day  of  maturity,  and  if  ^yment  is  refased  it  may  be  protested  and 
notice  of  dishonor  given  at  once."  The  hoar  at  which  the  presentment  is  made 
mnst,  however,  be  a  reasonable  honr.** 

b.  What  Am  Heasonable  Hours  —  (i)  PAFES  Not  Payable  at  a  Bans. 
Wlien  paper  is  not  payable  at  a  bank,  the  rule  that  it  must  be  presented  at  a 
reasonable  honr  requires  that  it  shall  bo  presented  during  the  usnaf  hours  of  busi- 
ness established  by  custom  or  usage  in  the  particular  place  and  rendem  it  sufficient 
if  the  presentment  is  at  any  time  within  those  honrs.*^  If  the  paper  is  presented 
at  the  residence  of  the  maker  or  accepter  it  mast  be  presented  witnia  those  hours 
when  he  may  he  presumed  to  be  in  a  condition  to  attend  to  business  and  not  after 
the  usual  time  for  retiring  to  reet" 


VermoKt. —  Aldis  v.  Jobason,  1  Vt  IW. 

44.  EltinK  «.  Brinkerhoff,  2  Hall  (N.  T.) 
450;  Hawkins  v.  Baniej,  27  Vt.  392. 

45.  Calif ornia.— UcF&rluid  P.  Pico,  8  CtX. 
eae  looemiUng  Toothaker  V.  Cornwall,  4  Cal. 
28]. 

Vaine.— King  P.  Crowell,  61  Me,  244,  14 
Am.  Kep.  5<I0. 

MattaohiuetU.—  Gordon  P.  Panneleo,  15 
Gray  (Masg.)  413;  Shed  P.  Brett,  1  Pick. 
(Masi.)  401,  11  Am.  Dec.  209. 

Neu>  Tork.~  Etheridge  p.  I^dd,  44  Bdrb. 
(H.  Y.)  09;  Oothout  V.  Ballard,  41  Barb. 
<N.  Y-)  33;  Oebom  p.  Moncure,  3  Wend. 
N.  Y.)    170. 

Peimtslvamia. —  CoUman  P.  Carpatt«r,  9 
Pa.  St.  178,  49  Am.  Dec.  652. 

Tmnettee. —  ChiTland  v.  West,  9  Baxt. 
(Tenn.)  315. 

Permonl.— Thorpe  f.  Peck,  28  Vt  127. 

United  Slalea.— Metropolis  B«nk  P.  WiUk^r, 
2  Cranch  C.  C.  [U.  S.)  294,  2  Fed.  Cas.  No. 
903. 

England. — Burbridge  e.  Manners,  3  Campb. 
103,  13  Rev.  Rep.  786;  Eis  p.  Maline,  19  Vee. 
Jr.  216. 

If  the  pieientment  Is  nude  in  reaioiuble 
time  the  holder  after  having  given  the  in- 
dorser  notice  ot  the  dishonor  has  performed 
his  whole  duty.  He  is  not  bound  to  remain 
at  the  place  of  payment  all  day,  to  wait  until 
the  close  of  the  day,  unless  the  note  is  pay- 
able at  a  bank,  or  to  repeat  the  demand. 
Etheridge  v.  Ladd,  44  Barb.  (N.  Y.)  89. 

46-  McFarland  P.  Pioo,  S  Cal.  628;  Dana 
p.  Sawyer,  22  Me.  244,  39  Am.  Dec.  674; 
Lunt  p.  Adams,  17  Me.  230;  Etheridge  v. 
ladd,  44  Barb.  (N.  Y.)  66;  Patterson  v. 
Tapley,  9  N.  Brunsw.  292. 

47.  California. —  McFarland  v.  Pico,  6  Oal. 
626. 

fllinou.— Skelton  P.  Dustin,  02  111.  49, 

Maine. —  Lunt  p.  Adams,  17  Me.  230. 

Uittouri. —  Clough  v.  Eolden,  11, 'i  Mo.  336, 
21  S.  W.  1071,  37  Am.  St.  Rep.  393. 

l/eio  Yor*.— Etheridge  p.  Ladd,  44  Barb. 
(N.  Y.)  69;  Cayuga  County  Bank  c.  Hunt, 
2  Hill  (N.  Y.)  635. 


F«nn*ytvania. —  Aahton  e.  Dull,  31  lieg. 
Int.  (Pa.)  61,  6  Leg.  Oas.  (Fa.)  70. 

Virgima. —  Nelson  v.  Fotteratt,  7  Leigh 
(Va.)  179. 

Engtand, —  Triggs  p.  Newnbam,  1  C.  ft  P. 
631,  3  L.  J.  C.  P.  0.  a  119,  12  E.  C.  L.  358, 
10  Moore  C.  P.  249,  17  E.  C.  L.  672,  2^  R«T. 
Bep.  678;  Elford  p.  Teed,  1  M.  &  8.  28; 
Morgan  p.  Davison,  1  Stark.  114,  2  E.  C.  L. 
G2  (sustaining  a,  demand  made  at  the  count- 
ing-house of  the  maker  of  a  not«  betwem  six 
and  sevm  o'clock  in  the  evening ) . 

Canada. — Patterson  c.  Tapley,  9  N.  Brunaw. 
292. 

Demand  at  eight  in  the  momlns. —  In  Lunt 
p.  Adams,  17  Me.  230,  it  was  held  that  a 
demand  by  the  payee  of  a  note  upon  the 
maker  at  his  store  at  eight  o'clock  in  the 
morning  on  the  day  the  note  became  due  was 
at  an  unreasonable  hour.  But  in  Etheridge 
p.  Ladd,  44  Barb.  (N.  Y.)  8S,  a  demand  at 
a  store  between  eight  and  nine  o'clock  in  the 
morning  was  held  good. 

Inference  from  store  being  dosed. —  Where 
a  note  was  payable  at  a  store,  and  the  only 
evidence  was  that  when  the  holder  went  to 
present  it  the  store  was  cloeed  and  defend- 
ant objected  that  the  presentment  was  not 
shown  to  have  been  made  at  a  reasonnble 
hour,  it  was  held  that  in  the  absence  of  any 
evidence  of  the  nature  of  the  business  car- 
ried on  at  the  store  it  might  be  inferred  that 
it  was  closed  in  the  due  course  of  business 
and  therefore  that  the  presentment  was  not 
made  at  a  reasonable  time.  Patterson  P. 
Tapley,  9  N.  Brunaw,  202. 

Demand  nude  after  bnaineu  hours  will  b« 
sufficient  if  ao  authorized  agent  of  the  maker 
is  there  to  make  answer.  Trigga  v.  Newn- 
ham,  1  C-  4  P.  631,  12  E.  C.  L.  358,  3  L.  J. 
C.  P.  0.  S.  119,  10  Moon!  C.  P.  248,  IT 
E.  C.  L.  572,  28  Hev.  Rep.  878. 

48.  California. —  McFarland  P.  Pico,  b  Ctl. 
626. 

/Iltnott. —  Skelton  e.  Dustin,  92  III. 
48. 

Kenlucky. —  Stivers  p.  Prentice,  3  B.  Mon. 
(Ky.)  461,  holding  a  presentment  of  a  bill 
[X,  B,  8.  6.  (1)] 
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(n)  Pafkb  Patabls  at  a  Bank.  If  a  bill  or  note  ia  made  payable  at  a 
bans  the  holder  mnst  preaeat  it  during  banking  honrB,"  nnlees  he  can  obtain 
admiseioQ  thereafter  and  find  a  person  sothorized  to  answer  or  in  some  other  va/ 
get  an  answer  from  an  aathorized  officer  or  agent,  in  which  case  a  preeentment 
after  banking  hoars  will  be  enfficient."'     If  no  particular  bank  is  named  the  honr 


at  tiM  a<!<!apt«r'B  realdeiUM  «t,  three  o'clock  in 
the  afternoon  to  be  good. 

Maine. —  Dana  f>.  Skwjkt,  82  Me.  244,  39 
Am.  Dee.  574,  holding  that  preeentment  of 
a  note  at  the  reaidenoe  of  the  maker  a  few 


to  charge  an  indoreer. 

Jfowochtweftt. — Eateti  v.  Tower,  1D2  Mass  6fi, 
3  Am.  Rep.  439;  Famsworth  v.  Allen,  4  Gray 
<Ma8S.)  453  [holding  that  a  demand  made 
personally  on  the  maker  of  a  note  at  nine 
o'clock  at  night,  although  after  he  had  gone 
to  bed,  was  sufficient}. 

WeiP  York. —  See  Cayuga  County  Bank  p. 
Hunt,  2  Hill  (N.  ¥.)  63S. 

ffijrland.— Wilkins  v.  Jadis,  3  B.  &  Ad. 
188,  e  L.  J.  K.  B.  O.  S.  173,  1  M.  k  Rob.  41, 
22  E.  C.  L.  86;  Barclay  c.  Bailey,  2  Campb. 
527,  11  Rev.  Rep.  7S7  (holding  that  present- 
ment of  a  bill  at  eight  o'clock  in  the  evening 
At,  the  residence  of  the  drawee  was  sufficient). 

48.  Louisiana. —  Wallace  C.  Gwin,  15  La. 
S23,  SS  Am.  Dec.  202. 

Uatviohuaetts. —  Staples  e.  J^anklin  Bank, 
1  Mete.  (Mass.)  43,  35  Am.  Dee.  S45;  Church 
t>.  Clark,  21  Pick.   (Mass.)   310. 

Miiaiatippi. —  Harrison  v.  Crowder,  6  Sm. 
ft  M.  (UisH.)  404,  46  Am.  Dec.  290. 

Nevj  /erwy.— Reed  v.  Wilson,  41  K.  J.  L. 
£9. 

Hew  York. —  Metropolitan  Bank  o.  Engel, 
es  N.  Y.  App.  Div.  273,  72  N.  Y.  Suppl.  891 
(holding  that  where  a  note  on  the  day  of 
maturity  is  presented  to  the  bank  where  it 
is  payable  during  banking  hours  it  is  unim- 
portant that  the  notary  protesting  it  pre- 
sented it  for  payment  after  the  bank  closed)  ; 
Oothout  V.  Ballard,  41  Barb.  (N.  Y.)  33; 
Newark  India  Rubber  Mfg.  Co.  v.  Bishop,  3 


OMo. —  Evans  o.  Geo.  D.  Cross  Lumber  Co., 
SI  Ohio  Cir,  Ct.  80,  11  Ohio  Cir.  Dec.  543. 

Tevmeaaee. —  Swan  e.  Hodges,  3  Head 
(Tenn.)  261. 

Vermont. —  Thorpe  e.  Peci,  28  Vt.   127, 

Tirginia.-^  Waring  c.  Betts,  90  Va,  46,  17 
6.  E.  739,  44  Am.  St.  Rep.  800. 

Witeonain. —  Lloyd  v.  Osborne,  92  Wis.  93, 
85  N.  W.  859. 

United  States.— V.  8.  Bank  V.  Cameal,  Z 
Pet.  (U.  8.)  543.  7  L  ed.  613;  Suffolk  Bank 
V.  Lincoln  Bank,  3  Mason  (U.  S.)  1,  23  Fed. 
Cas.  No.  13,590. 

en^Iond.— Wilkins  «.  Jadis,  2  B.  A  Ad. 
188,  0  L.  J.  K.  B.  0.  8.  173,  l  M.  k  Rob.  41, 
22  E.  C.  L.  S6;  Barclay  v.  Bailey,  2  Campb. 
627,  II  Rev.  Bep.  787;  Whitaker  v.  Bank  of 
England,  1  C.  M.  ft  R.  744,  6  C.  ft  P.  700,  1 
Gale  54,  4  L.  J.  Exch.  07,  6  Tyrw.  288,  25 
E.  C.  L.  648;  Appleton  v.  SweeUppI^  3 
[X,  B/S.  b,  (n)] 


Dongl.  137,  SB  E.  C.  L.  99;  Parker  V.  OordcNH, 

7  East  385,  6  Esp.  41,  3  Smith  K.  B.  3S8,  8 
Rev.  Rep.  646;  Elford  v.  Teed,  I  tL  ft  S.  28; 
Morgan  c.  Davison,  1  Stark.  114,  2  £.  G  L. 
62. 

Catiada.—  Waiters  V.  Reiffenstein,  18  L.  C. 
Hep.  287. 

Presumption. —  If  it  appears  that  paymtat 
was  demanded  at  the  bank  and  was  there 
refused  by  the  cashier  the  l^al  inference  is 
that  the  demand  was  made  during  buaincM 
hours.     Reed  v.  Wilson,  41  N.  J.  L.  29. 

Where  the  bonk  has  ceAsed  to  eziit,  a  note 
payable  at  a  bank  is  sufficiently  presented 
to  the  indorser  and  last  manager  of  the  bank 
at  his  residence  after  five  p.  ic  Waring  v. 
Betts,  90  Va.  46,  17  S.  E.  739,  44  Am.  St 
Rep.  890. 

SO.  Iowa. —  Marshalltown  First  Nat.  Bank 
f.  Owen,  23  Iowa  18S,  where  the  paper  was 
presented  to  the  acting  teller  of  tM  bajik 
after  banking  hours. 

Kentucky. —  Barbaroux  v.  Waters,  3  Utte. 
(Ky.)   304. 

Maine. —  Allen  e.  Avery,  47  Me.  287 ;  Flint 
C.  Rogers,  16  Me.  67. 

MtutaohvMetti. —  Shepherd  c.  Chamberlain, 

8  Gray  (Mass.)   226,  89  Am.  Dec  248. 
Mitiiuippi. —  Goodloe    v.    Godley,    13    Sm. 

ft  M.  (Miss.)  233,  61  Am.  Dec.  150;  Cohea 
V.  Hunt,  2  Sm.  ft  M.  (Miss.)  227,  4S  Aw, 
Dec  081;  Commercial,  etc.  Bank  c.  Kaawr, 
7  How.  (Miss.)  448,  40  Am.  Dec  SO  (hold- 
ing it  immaterial  that  the  notary  entered  tiM 
bank  at  the  bock  door). 

Neto  </er*sy.— Reed  v.  Wilson,  41  N.  J.  L 
29. 

New  Torfc.— Bait  Springs  Nat  Bank  «. 
Burton,  08  N.  T.  430,  17  Am.  Rep.  266;  Syra- 
cuse Bank  v.  Hollister,  17  N.  Y.  46,  72  Am. 
Dec.  418  (holding  it  a  good  preeentmrat 
where  the  notaty,  who  was  also  teller  of  the 
bank,  went  with  the  note  to  the  bank  and, 
being  unable  to  obtain  admittanoe,  demanded 
payment  of  himself  at  the  door]  ;  NewaA 
India  Rubber  Mfg.  Co.  v.  Bishop,  3  E.  D. 
Smith  (N.  Y.)  46;  Utica  Bank  t>.  Smith,  IS 
Johns.   (N.  Y.)  230. 

Ohio.— Fox  V.  Newell,  1  Ohio  Dec  (Re- 
print) 378,  8  West.  L.  3.  421;  Lafayette 
Bank  V.  Mclaughlin,  1  Ohio  Dec.  (Reprint) 
202,  4  West.  L.  J.  70  (holding  that,  if  no 
person  is  at  the  bank  to  answer,  prescntmaii 
after  banking  hours  ia  not  sufficient,  but  that 
if  an  answer  be  obtained  it  is  snfflcioit). 

£nsia»id.— Crook  v.  Jadis,  5  B.  4  Ad.  BOS, 
27  E.  C.  L.  383,  6  C.  ft  P.  191,  20  B.  0.  L. 
388,  3  L.  J.  E.  B.  87,  3  N.  ft  M.  267 ;  Beniy 
r.  Lee,  2  Chit.  124,  18  E.  C.  L.  644 ;  GanieU 
V.  Woodcock,  8  M.  ft  S.  44,  1  Stark.  476,  18 
Rev.  Rep.  298,  2  E.  C.  L.  182  (holding  snfl- 
cient  a  demand  at  a  bank  after  six  o'doA 
F.  u.,  and  after  the  bank  clerks  bad  gon^  of 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7  Cye.]    983 


will  be  determined  by  the  OBoal  banking  hoars  at  the  bank  or  eevoral  banks  in  the 
place  where  the  iiote  is  paTable."  It  naa  beeo  held  that  the  paper  may  be  pre- 
sented at  any  time  during  "banking  honrB  on  the  day  of  its  maturity,  and  if  not 
{Mid  when  so  presented  it  may  be  treated  as  dishonored  and  notice  given  imm» 
diately  and  before  the  close  of  banking  hours,"  bat  there  are  decisioDS  to  the 
contrary." 

C.  Place  of  Proaentment  or  Demand  — l.  wbbre  Placb  is  Sfbcifikd  — 

a.  In  GeneraL  If  a  particular  place  for  payment  ia  specified  in  a  bill  or  note" 
it  is  snfficient  as  against  all  parties  to  the  instrnment  to  make  presentment  there," 


s  serv&nt  BtAtJoned  there  who  answered,  "  No 

Caiuot  he  piesented  aftei  houn  to  tuun- 
tllaiixed  officer  or  employee.  Newark  India 
Rubber  Mfg.  Co.  v.  BiBhop,  3  B.  D.  Smith 
(N.  V.)  46,  holding  preeentment  after  bank- 
ing faoura  to  clerk  having  no  control  over  the 
funda  ineuffleient. 

Pieaentment  elsewhere  thsn  at  bank. —  It 
haa  been  held  that  presentment  after  banking 
hours  ia  insufficient,  where  it  is  made  to  an 
officer  of  the  bank  elsewhere  than  at  the  bank, 
although  be  states  that  no  funds  have  been 
provided  for  payment.  Swan  v.  Hodges,  3 
Head   (Tenn.)   261. 

Wlieie  the  maker  of  a  note  payable  at  a 
bank  lenulns  there  until  the  close  of  banking 
hours,  prepared  to  pay  the  note,  present- 
ment after  banking  hours  without  his  knowl- 
edge will  not  be  sufficient.  Salt  Springs  Nat. 
Bank  f.  Burton,  C3  N.  Y.  430,  17  Am.  Rep. 
2S5.  In  this  case,  which  was  an  action 
agMDst  the  indorser  of  a  note  paTaUe  at  a 
Imnk,  it  appeared  that  upon  the  daj  the  note 
fell  due  the  indorser  was  ready  to  pay  it  and 
sent  the  maker  to  the  bank  several  times 
during  banking  hours  to  see  if  the  not«  waa 
there  and  to  ascertain  the  amount.  The 
note  was  not  preeoited  for  payment  tmtil 
an  hour  iLfter  the  close  of  the  customary 
banking  hours,  when  the  bolder  was  admitted 
into  the  bank,  found  tbe  cashier  and  de- 
manded payment,  which  was  refused  on  the 
ground  that  no  funds,  had  been  left  with  the 
bank  to  pay.  It  was  held  that  the  demand 
was  sufficient  to  chai^  tbe  indorser.  It  was 
said,  however,  that  had  the  maker  gone  to 
the  bank  prepared  to  pay  and  waited  there 
for  that  purpose  until  the  close  of  banking 
houra  or  had  he  placed  funds  in  the  bank 
and  allowed  them  to  remain  there  until  the 
close  of  business  hours  and  then  withdrawn 
them,  in  consequence  of  the  non-presentment 
of  the  note,  the  indorser  would  have  been  dis- 

81.  Church  v.  Clark,  21  Pick.  (Mass.) 
310. 

SS.  Evans  P.  Geo.  D.  Cross  Lumber  Co.,  21 
Ohio  Cir.  Ct.  30,  11  Ohio  Cir.  Dec.  543; 
Thorpe  o.  Peck,  28  Vi.  127.  And  see  Sa,  p. 
Moline,  19  Ves.  Jr.  218. 

63.  Harrison  v.  CrowdeT,  S  Sm.  ft  M. 
(Miss.)  464,  14  Am.  Dec.  290;  Plant«rs' 
Bank  t>.  Markham,  6  How.  (Mies.)  397,  37 
Am.  Dec  102  {holding  that  where  tj  the 
uaage  of  the  baiik  all  persons  having-  notes 
payable  there  are  allowed  until  the  expira- 
tion of  banking  hours  for  payment,  a  demand 


of  payment  at  the  honk  before  that  time  ia 
insufficient,  unless  the  note  is  permitted  to 
remain  in  bank  until  the  close  of  banking 
hours).  And  see  Church  V.  Clark,  21  Pick. 
(Mass.)   310.    ' 

If  the  paper  ll  left  in  the  hank  and  remains 
there  until  the  close  of  banking  hours  it  is 
sufficient.     See  infra,  X,  D,  3. 

M.  "  The  words  '  place  of  payment '  raiut 
receive  a  reasonable  construction.  They  may 
mean  a  house,  bank,  counting  room,  store,  or 
of  business,  where  the  holder  can  pre- 


offer  to  pay  can  be  made."     Morphy,  J., 
Montross  v.  Dosk,  7  Rob.  (I^.)   170,  171,  41 
Am.  Dec.  278. 

KB.  A.lahama. —  Eason  t>.  IsbeU,  42  Ala. 
46S;  Brana  v.  St.  John,  9  Port.  (Ala.)  186; 
Crenshaw  c.  McKieman,   Minor    (Ala.)    2S6. 

Delaumre.— Allen  c.  Miles,  4  Earr.  (Del.) 
234. 

Indiana.—  Hoffman  v.  Hollingswortb,  10 
Ind.  App.  353,  37  N,  E.  960. 

Louiatana. —  Barker  v,  FuUerton,  II  La. 
A"li  20;  New  Orleans,  etc.,  R.  Co.  v.  Uc- 
Kelvey,  2  I^.  Ann.  3fi9;  Gale  v.  Kemper,  10 
I^  205. 

Uataachutelta. —  Arnold  e.  Dresser,  B  Al- 
len (Maaa.)  435;  Woodbridge  v.  Brigham,  13 
Uaaa.  666.  And  aee  Famsworth  v.  Mullen, 
164  Mass.  112,  41  N.  E.  131. 

Miui»»ippi. —  Goodloe  v.  Oodley,  13  Sm. 
t  M.  (Mise.)  233,  61  Am.  Dec.  ISO,  holding 
that  if  a  note  is  at  the  place  desiniated  on 
the  day  it  is  due  a  speclflc  dematd  of  pay- 
ment is  not  necessary. 

iIia»ouri. —  Townsend  t>.  Chas.  H.  Eeer  Dry 
Goods  Co.,  86  Mo.  503;  MeKee  v.  Boswell,  33 
Mo.  EST  (holding  that  If  it  is  agreed  that  a 
note  shall  be  payable  at  a  parUcular  place 
demand  is  sufficient  if  made  there )  ;  Law- 
rence V.  Dobvns,  30  Mo.  196;  Dailey  v. 
Sharkey,  20  Mo.  App.  618. 

A'ew  York. —  Cooperstown  Bank  V.  Woods, 
28  N.  Y.  646 ;  De  Wolf  0.  Murray,  2  Sandf. 
(N.  Y.)  166  (holding  that  it  no  one  is  there 
to  answer  mere  attendance  there  on  the  hold- 
er's part  with  the  instrument  is  sufficient  de- 
mand) ;  Oniett  V.  Averill,  5  Den.  (N.  Y.) 
85;  Troy  City  Bank  p.  Grant,  I*lor  (N.  Y.) 
119. 

Penn*ylvonia. —  Oxnard  v.  Yamum,  111 
Pa.  St.  193,  e  Atl.  224,  66  Am.  Rep.  266; 
Struthers  v.  Kendall,  41  Pa.  St.  214.  80  Am. 
Dec.  610. 

Bhode  /stand. —  Barnes  v.  Taogbau,  6  B.  L 
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althonglt  the  place  so  designated  is  neither  the  residence  or  place  of  bnsinees  of 
the  accepter  or  maker,"  and  althongh  he  mav  be  known  to  oe  elsewhere  at  the 
time  of  presentment."  Such  presentment  will  be  snfficieot,  although  there  is  no 
one  at  all  at  the  place  named,  and  it  is  not  the  maker's  or  accepters  residence.* 
b.  Neeesaltf  For  Presentment  at  Plaee  Specified  —  (i)  As  TO  AcCsftsm  OM 
M^ASSIL  Presentment  of  a  bill  or  note  at  a  particalar  place  of  payment  desig- 
nated therein  is  not  necessary  as  a  general  rule  to  fix  the  liability  of  the  accepter 
or  maker,  even  though  he  mav  be  there  in  readiness  to  meet  the  obligation  or  m&j 
have  deposited  funds  there  for  snch  purpose,  but  the  only  effect  of  a  failure  to 
present  is  that  he  may  set  the  same  np  as  a  defense  to  the  extent  of  any  loea  be 
may  have  sustained.'*    This  is  true,  althongh  the  note  draws  interest  by  its  temis 


Tenaettee. —  Oeoee  Bank  v.  Hugbea,  2 
Coldw.    (Tenn.)    G2;  Gudiier  v.  StaU  Bulk, 

1  Sw&n   (Tenn.)   420   (fonign  bill). 
United  Statee. —  WiBeman  v.  Chioppella,  23 

How.   (U.  B.)  308,  16  L.  ed.  466;  V.  S.  Bank 
C.  Caiiieal,  2  Pet.   (U.  S.)   643,  7  L  ed.  513; 
UetropoliB  Bank  e.  Brent,  2  Cranch  C.   C. 
(U.  S.)   630,  2  Fed.  Caa.  No.  900. 
England.—  Hine  v.  AUely,  4  B.  ft  Ad.  624, 

2  L.  J.  K.  B.  lOS,  1  N.  &  M.  433,  24  K  C.  L. 
275  ( holding  that  if  the  kouae  ia  clooed  pre- 
■entment  made  at  the  door  ia  aufBcient)  ; 
Mitchell  c.  Baring,  10  B.  t  C.  4,  21  E.  C.  L. 
12,  4  C.  ft  P.  35,  19  E.  C.  L.  305,  S  L.  J.  K.  B. 
0.  8.  IS,  M.  ft  M.  381 ;  Btedman  v.  Gooch, 
1  Eap.  3  ( holding  that  an  answer  given  to 
the  demand  at  the  place  deaignated  ia  auffl- 
cient,  although  it  ia  given,  not  bj  the  drawee, 
but  by  the  owner  of  the  place  deaignated)  ; 
Saunderson  v.  Judge,  2  H.  Bl.  ^9,  3  Rev. 
Rep.  492;  Buxton  v.  Jonea,  1  M.  ft  G.  S3,  39 
E.  C.  L.  SS6;   Butterworth  v.  Le  Despencer, 

3  M.  4  S.  150;  Harria  e.  Packer,  3  1>tw. 
370  note. 

Canada. —  McDonald  r.  McArthur,  8  Out. 
App.  653.  And  see  Bigga  V.  Wood,  2  Mani- 
'  toba  272. 

See  7  Cent  Dig.  tit.  "Bills  and  Notes," 
i  1083. 

The  oblixation  of  the  maker  of  a  note  is  to 
be  present,  either  peraonaUj  or  by  some 
agent,  at  the  plaee  of  payment  prepared  to 
pay.  If  the  holder  causes  the  paper  to  be 
presented  at  that  place  to  the  person  ia 
charge  it  is  suDicient,  whether  the  person  mak- 
ing the  presentment  is  personally  acquainted 
with  the  man  having  charge  of  the  office  at 
which  the  not«  ia  payable  or  not.  Coopers- 
town  Bank  tJ.  Woods,  28  N.  Y.  646. 

It  Is  stifflcient  to  preaent  «  bank-bill  at  the 
place  of  payment  stated  on  the  face  thereof, 
even  though  no  one  can  be  found  there. 
Oooee  Bank  c.  Hughes,  2  Coldw.   (Tenn.)   62. 

66.  Evans  v.  St.  John,  0  Port.  (Ala.)  188; 
Lawrence  v.  Dobyns,  30  Mo.  190;  Reed  v. 
Wilson,  41  N.  J.  L.  29. 

87.  Pierce  v.  Struthers,  27  Pa.  St.  249,  30 
Pa.  St   139. 

58.  Hardy  e.  Woodroofe,  2  Stark.  319.  20 
Rev.  Rep.  689,  3  E.  C.  L.  426.  And  see  De 
Wolf  V.  Murray.  2  Sandf.  (N.  Y.)  166. 

59.  Alabama. —  Sims  v.  National  Com- 
mercial Bank,  73  Ala.  248;  Connerly  v.  Plant- 
ers', etc..  Ins.  Co.,  66  Ala.  432;  Irvine  t>. 
Withers.  ]   St«w.   (Ala.)   234. 

[x,  c,  1,  a] 


Arkantaa. —  Sumner  v.  Ford,  3  Ark.  389. 
But  see  Pryor  V.  Wright,  14  Ark.  180. 

California. —  Monf^mery  o.  Tutt,  U  C«L 
307  lovarruUng  Wild  t>.  Van  Valkenbuigk.  7 
Cal.  166]. 

Dalawara. —  Martin  r.  Hamilton,  6  Hair. 
(Del.)   320. 

f Iltnoia.— Yeaton  v.  Beraey,  62  HI.  61, 

IndUuta.—  Hall  c.  Allen,  37  Ind.  541 ;  He- 
Cullough  r.  Cook,  34  Ind.  290.  But  aee  Pal- 
mer v.  Hughes,  1  Blackf.   (Ind.)   328. 

Iowa. —  Robinson  v.  Iait,  31  Iowa  9. 

Iiouinona. —  Thiel  v.  Conrad,  21  I^  Ann 
214;  Letchford  v.  Stams,  16  I^  Ann  252; 
McCalop  c.  Fluker,  12  I^  Ann.  561 ;  RifAa. 
V.  Pope,  5  Ia.  Ann.  61,  G2  Am.  Dec.  579; 
Wetmore  t).  Merrifleld,  17  La.  513;  Manrin 
D.  Perot,  IS  La.  276.  The  earlier  casM  wer« 
to  the  contrary.  Wood  v.  Mullen,  3  RcA. 
(La.)  396;  Stillwell  v.  Bobh,  1  Rob.  (Ia.) 
311;  Warren  v.  Briscoe.  12  La.  472;  Wamn 
C.  Allnutt,  12  La.  454;  Smith  V.  Robinam,  2 
La.  40S;  Mellon  «.  Cn^han,  3  Mart  N.  S. 
(La.)   423,  15  Am.  Dec  163. 

Jfotne. —  Dockray  v.  Dunn,  37  Me.  442; 
Lyon  V.  Williamson,  27  Me.  149;  HcKenney 
V.  Whipple,  21  Me.  98.  Making  a  note  pay- 
able "  at  Mt.  Vernon  "  ia  not  auch  a  "  place 
certain "  as  to  require  presentment  tjiere, 
under  a  statute,  before  suit 
maker.  Greeulief  c.  Wataon,  6 
Atl.  16S. 

jrarylarxi— Bowie  o.  Duvall,  1  Gill  ft  J. 
(Md.)    175. 

llataachvaetta. —  Carter  v.  Smith,  9  CnBh. 
(Mass.)  321;  Payson  v.  Whitcomh,  15  Pick. 
(Mass.)  £12;  Carley  v.  Vance,  17  Mass.  389; 
Buggies  V.  Patten,  8  Mass.  480. 

Michigan.—  Reeve  v.  Pack,  6  Mich.  240. 

lfinne«ota. —  Freeman  v.  Curran,  1  Minn. 
169.  holding  that  presentment  at  the  plaee 
named  in  a  bill  is  not  necessary  to  ehatge 
the  accepter,  although  his  readinesa  may  re- 
lieve him  of  damages  and  costa. 

Mi»aitsippi. —  Washington  v.  Planter*' 
Bank,  1  How.   (Miss.)   230,  28  Am.  Dec  333. 

Jfiuoun. —  Mahan  t>.  Waters,  60  Mo.  167; 
Baltzer  c.  Kansas  Pac  Ry.  Co..  3  Mo.  App. 
674. 

New  Eampahire. —  Otia  o.  Barton,  10  N.  H. 
433;  Walton  v.  Hecderaon,  Smitb  (N.  E.) 
168. 

SetD .  Jereeg. —  Weed  e.  Van  Hontan,  9 
N.  J.  L.   189,  17  Am.  Dec.  468. 

New  yorfe—HUlati.  Place,  48  N.  Y.  520, 8 


Bcainst    th 
3  Me.  266,  2 
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ftfter  matnrity,  if  then  presented  at  the  place  Damed  and  not  {jaid,**  or  althongli 
it  iB  payable  on  demand  at  a  particalar  place.**  The  Bame  principle  governs  banlc- 
notes"  and  corporation  bonds." 

(n)  As  TO  Drawees,  Indosssss,  and  Susstibs.  The  rale  has  been  eon- 
BtftDtly  ofGrmcd  that  in  the  absence  of  some  legal  excuse  presentmpat  of  a 
bill  must  be  made  and  payment  demanded  at  the  place  designated,  the  paper 
having   been   there   accepted,   in   order   to   hold   the   drawer,**     Such   present- 


Am.  Rep.  668;  Green  v.  Ooinga,  7  Barb. 
(N.  Y.)  652;  Caldwell  P.  Cnsiudy,  8  Cow. 
(N.  Y.)  271 J  Wolcott  P.  Van  Santroord,  17 
Jahna.  (N.  ¥.)  248,  8  Am.  Dec.  306;  Foden 
e.  Sharp,  4  Johiu.  (N.  Y.)  183;  Maaon  t>. 
Franklin,  3  Johns.  (N.  T.)  202. 

North  CaroUaa. —  NiehoU  v.  Pool,  47  K.  0. 
23. 

Pemu^lwinia.—  Fitter  v.  Becklej,  2  Watta 
ft  S.  (Pa.)  468;  Collina  v.  Naylor,  10  PhiU. 
(Pa.)  437. 

Tenae*t««. —  Blair  v.  State  Bank,  11 
Humphr.  (Tena.)  84;  McNairy  v.  Bell,  I 
Yerg.   (Tenn.)   502,  £4  Am.  Sec.  464. 

re0(u.— Bubbell  e.  Lord,  9  Tex.  472. 

Vermont. —  Hart  e.  Green,  8  Vt.  IBl. 

Virginia. —  Eaye  o.  Northwestern  Bank,  0 
Gratt.  (Vb.)  127  (although  the  note  la  pay- 
able at  a  bank  in  another  atate,  and  there- 
fore, in  Virginia,  non- negotiable) ;  Anoietead 
V.  Armisteade,  10  Leigh  (Va.)  612;  Watkiiu 
r.  Crouch,  5  I«igh   (Va.)   522. 

Witoontin. —  Howard  t>.  Boorman,  17  Wis. 
469. 

United  State*. —  Cox  o.  New  York  State 
Nat.  Bank,  100  U.  S.  704,  26  L.  ed.  739; 
Brabaton  o.  Gibson,  g  How.  (U.  8.)  263,  13 
L.  ed.  131;  Covington  D.  Comatock,  14  Pet. 
(U.  S.)  43,  10  L.  ed.  346;  Wallace  v.  Mc- 
Connell,  13  Pet.  (U.  8.)  136,  10  I^  ed.  96; 
U.  S.  V.  Smith,  11  Wheat.  (U.  8.)  171,  6  L. 
ed.  443;  Kendall  r.  Badger,  McAll.  (U.  S.) 
523,  14  Fed.  Caa.  No.  7,691 ;  Silver  o.  Hender- 
son, 3  McLean  (U.  S.)  165,  22  Fed.  Cas.  No. 
12,354;  Thompson  v.  Cook,  2  McLean  (U.  S.) 
122,  23  Fed.  Cas.  No.  13,952;  Brown  v.  Noyes, 

2  Woodb.  t  M.  Adm.  75,  4  Fed.  Cas.  No. 
2,023.  Compare,  however,  Picquet  v.  Curtis, 
1  Sumn.  (U.  S.)  476,  10  Fed.  Cas.  No.  11,131. 

Bngland, —  Nicholls  v.  Bowes,  2  Campb. 
498;  Lygn  «.  Sondiua,  1  Campb,  423;  Fenton 
V,  GoundiT,  13  East  459;  Gamett  c.  Wood- 
cock, 6  M.  i  S.  44,  1  Stark.  475,  IS  Rev. 
Rep.  208,  2  E.  C.  L.  182;  Catlaghau  v.  Aylett, 

3  Taunt.  397.  Other  decisions  in  England 
were  to  the  ctmtrary.  Bowes  v.  Howe,  5 
Taunt  30,  14  Rev.  Rep.  700,  1  E.  C.  L.  20. 
See  also  Hatstead  v.  Skelton,  5  Q.  B.  80, 
D.  k  M.  664,  2  Dowl.  N.  S.  961,  7  Jur.  680, 
13  L.  J.  Exch.  177,  48  E.  C.  L,  86;  Rowe  o. 
Young,  2  B.  ft  B.  165,  6  E.  C.  L.  83;  Fayle 
r.  Bird,  6  B.  ft  C.  531,  13  E.  C.  L.  243,  2 
C.  ft  P.  303,  12  E.  C.  L.  584,  0  D.  ft  R.  639, 
5  L,  J.  K.  B.  0.  S.  217 ;  Turner  o.  Hayden.  4 
B.  ft  C.  1.  10  E.  C.  L.  455,  6  D.  ft  R.  5, 
R.  ft  M.  215,  21  E.  C.  L.  736;  Hawkey  p. 
Borwiek,  4  Bing.  135,  13  E.  C.  L.  436,  12 
Moow  C.  P.  478.  1  Y.  ft  J.  376;  Selby  ». 
Eden,  S  Blng.  611,  4  L.  J.  C.  P.  O.  S.  106,  II 
Moore  C.  P.  611,  11  E.  C.  L.  208;  Roche  v. 


Campbell,  3  Campb.  247 ;  Higgins  e.  Nichols, 

7  Dowl.  P.  C.  651,  3  Jur.  340,  1  W.  W.  4  H. 
682;  Sanderson  v.  Bowes,  14  East  GOO,  13 
Rev.  Rep.  299;  Smith  v.  De  la  Fontaine, 
Holt  366  note,  3  E.  C.  L.  148  note;  Sigger» 
o.  Nicholls,  3  Jur.  341;  Gammon  v.  Schmoll, 
1  Harsh.  SO,  6  Taunt  344,  1  E.  C.  L.  182; 
Birke  P.  Trippet,  1  Saund.  32;  Hardy  d.  Wood- 
roofe,  2  8Urk.  319,  20  Rev.  Rep.  680,  3 
E.  C.  L.  426.  In  1821  the  question  was  set- 
Ued  by  1  ft  Z  Geo.  IV,  which  provided  that 
bills  need  only  be  presented  at  the  place 
named  in  the  acceptance,  when  they  are  ac- 
cented payable  at  such  place  "  only,  and  not 
otherwise  or  elsewhere."    See  Gibb  p.  Mather, 

8  Bing.  214,  2  Cr.  ft  J.  254,  1  L.  J.  Exch.  87, 

1  Moore  ft  S.  387,  2  Tyrw.  189,  21  E.  C.  L. 
512.     This   statute   was  substantially   incor- 

£  rated    into   the    bills    of   eichuige.      Bills 
:ch.  Act,  1  19. 

Canada, —  Merchants  Bank  P.  Henderson, 
28  Ont  360.  Compare,  however,  O'Brien  v. 
Stevenson,  15  L.  C.  Rep.  265;  Biggs  P.  Wood, 

2  Manitoba  272. 

Lon  of  money  deposited  to  pay. —  Where  a 
note  was  made  payable  at  the  office  of  cer- 
tain factors  of  Uie  maker  and  they  credited 
the  maker  with  the  amount  thereof  in  s. 
subsequent  settlement,  and  the  factors  had 
transferred  the  note  before  maturity  to  a 
purchaser  in  good  faith,  who  neglected  to 
present  it  for  payment  at  maturity,  and  the 
factors  eubseqoently  failed,  it  was  held  that 
the  transferee  could  not  maintain  an  action 
thereon  against  the  maker.  Charleston 
Bank  Nat.  Banking  Assoc,  c,  Zom,  14  S.  C. 
444,  37  Am.  Rep.  783. 

60,  Robinson  p.  Lair,  31  Iowa  9. 

81.  Aiotomo. —  Montgomery  p.  Elliott,  6 
Ala.  701. 

Maine, —  Gammon  < 
43  Am.  Dec.  26S. 

Mitnasippi. —  Cook  P.  Martin,  1 
(MisH.)   379. 

New  Hampshire. —  Brigham  v.  Smith,  16 
N.  H.  274. 

North  Carolina. —  Btate  Bank  v.  Cape  Fear 
Bank,  35  N.  C.  76. 

62.  New  Hope  Delaware  Bridge  Co.  c. 
Perry,  11  111.  467,  52  Am.  Dec.  443. 

83,  Adams  v.  Hackensack  Imp.  Commis- 
sion, 44  N.  J.  L.  633,  43  Am.  Rep.  406. 

84.  Wolfe  «.  Jewett,  10  La.  333 ;  Brownell 
r.  Freese,  35  N.  J.  L.  285,  10  Am.  Rep.  239; 
Gibb  V.  Mather.  S  Bing.  214,  2  Or.  ft  J.  254, 
1  L.  J.  Exch.  87,  1  Moore  ft  S.  387,  2  Tyrw. 
189,  21  E.  C.  L.  512  (holding  also  that  the 
need  of  such  presentment  as  against  the 
drawer  and  indorsers  was  not  uTected  by 
1  ft  2  Geo.  IV) ;  Saul  p.  Jones,  1  £.  ft  E.  59, 

[X.  C  1.  b,  (n)] 


.  Everett,  25  Me.  66, 
S  Sm.  ft  M. 


Digitized  byGoOgIC 


986     [7  Cyc] 


COMMERCIAL  PAPER 


ment  and  demand  is  likewise  neoeesary  to  charge  indoners  of  a  bill  or  note*  or 
eareties." 

(hi)  MBitoRASDTTM  Adbbbss.  If  a  memorandnm  address  ia  added  to  the 
maker's  signature  by  the  payee  the  latter  will  be  bound  as  iadorser  by  preseot- 
tneat  made  there.*'  But  it  has  been  decided  that  if  a  memorandum  naming  a 
place  of  payment  has  been  added  by  the  maker,  after  indorsement  of  the  note 
for  his  accommodation,  it  will  constitute  an  alteration  ae  agunst  the  indorser,  sod 
presentment  at  such  place  will  not  be  binding  npon  him.** 

(iv)  Plaqe  Desiqsated  and  Accsptancx  Osnerallt.  Where  a  bill  of 
exchange  designates  a  place  of  payment  and  it  is  accepted  generally  it  will  be 
sufficient  to  demand  payment  at  suoh  place,  without  making  a  personal  demand 
of  the  accepter." 

B  Jut.  N.  S.  220,  28  L.  J.  Q.  B.  37,  7  Wkly. 
R^.  47,  102  E.  C.  L.  69. 

65.  Delaware. —  Wilmington  Bank  t>. 
Cooper,   1  Harr.   (Del.)    10. 

niinoi*.—  Barber  v.  Bell,  77  El.  4M. 

lotca. —  Fuller   v.   Din^mun,   41    Iowa   SOS. 

Loaiaiana. —  Moore  v.  Britton,  22  I«,  Ann. 
64;  Hart  v.  hoag,  1  Bob.   (Id.)   83. 

MoMachuaetU. —  Arnold  v.  DreBser,  8  Alloi 
(Unas.)  435;  Shaw  V.  Reed,  12  Pick.  (Muss.) 
132  (although  the  maker  has  abBConded)  ; 
Woodbridge  v.  Brigham,  13  MasH.  SS6  (hold- 
ing that  the  holder  must  have  the  note  at 
tJie  particular  place  designated  for  payment 
in  order  to  charge  the  indorser  where  no  per* 
■onal  demand  is  made). 

Jfwauri. —  Townaend  e.  Chas.  H.  Heer  D17 
Goods  Co.,  80  Mo.  903;  Qlasgow  d.  Pntte,  8 
Uo.  936,  40  Am.  Dec.  142. 

New  Torfc.— Parker  p.  Btroud,  88  N,  Y. 
3T«,  GO  Am.  Rep.  685;  Brooks  c.  Higby,  11 
Hun  (N.  y.)  23G;  Fenter  v.  WiUianu,  37 
Barb.  (N.  Y.)  9;  Oay  v.  Paine,  S  How.  Pr. 
(N.  Y.)  107,  3  Code  Hep.  (N.  Y.)  162. 

North  Carolina. —  Smith  o.  ILsLean,  4  N.  C. 
COS,  7  Am.  Dec  693. 

Tmneteec. —  Appereon  V.  Bynum,  6  Coldw. 
(Tenn.)   341. 

Virginia. —  Watkins  V.  Crouch,  6  Leigh 
(Va.)  G22,  although  the  note  was  negotuted 
with  the  indor«er's  consent  at  another  bank 
whoae  usage  was  to  present  notes  at  its  own 
counter  ai\j  «nd  although  there  were  no 
funds  at  the  place  of  payment  to  meet  the 

England. — Parkee  0.  Edge,  1  Cr.  ft  U.4S«, 
1  Dowl.  P.  C.  643,  2  L.  J.  Ezch.  94,  »  I>tw. 
364. 

Canada.—  Biggs  v.  Wood,  2  Manitoba  272 ; 
Truscott  c  LagouTge,  6  U.  C.  Q.  B.  0.  S. 
134. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
H  1083,  1084. 

A  personal  demand  on  the  maker  at  another 
place  is  not  sufficient  to  reader  an  indorser 
liable.  Bjnum  c.  Apperson,  0  Eeisk.  (Tenn.) 
632.  See  also  Smith  v.  McLean,  4  N.  C.  609, 
7  Am.  Dec.  693;  Swan  v.  Hodget,  3  Head 
(Tetm.)  251.  Compare,  however.  Herring  t>. 
Sanger,  3  Johns.  Caa.  (N.  Y.)  71,  holding 
that  where  no  injury  could  possibly  have  re- 
sulted to  the  drawer  from  omission  to  go  to 
the  particular  place  designated  a  personal 
demand  was  sufficient. 
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by  letter. —  Wliere  a  note  is  pay- 
able  on  demand  at  a  particular  place,  a  di>- 
mand  by  letter  is  not  sufficient  to  give  rise 
to  a  cause  of  action  against  an  indtHier  or  to 
start  the  statute  of  limitatitms  in  hia  favor. 
Parker  v.  Stroud,  98  N.  Y.  379,  50  Am.  Rep. 
686.  See  also  National  Hudson  River  Bank 
V.  Kinderhook,  etc.,  R.  Co.,  IT  N.  Y.  App. 
Div.  232,  45  N.  Y.  Suppl.  588. 

Tailance  in  name  of  corporation. —  Preamt- 
ment  and  demand  is  sufficient  to  charge  tb« 
indorsers  when  made  at  the  office  of  the  cor- 
poration  intended,  although  the  name  difFers 
slightly.  Powell  ff.  State  Bank,  1  Disn. 
(Ohio)  269,  12  Ohio  Dec.  (Reprint)  616. 

66.  Fort  V.  Cortes,  14  La.  180.  See  also 
Pbuicipai.  and  BVBKFr. 

67.  Famsworth  v.  Mullen,  164  Uasa.  118, 
41  N.  E.  131. 

Such  memorandum  is  England  is  directory 
only  and  presentment  at  the  place  so  named 
is  not  essentiaL  Williams  v.  Waring,  10  B. 
ft  C.  2,  S  L.  J.  E.  B.  O.  S.  7,  6  M.  ft  R.  9, 
21  E.  C.  L.  11;  Price  v.  Mitchell,  4  Cam|J>. 
200,  16  Rev.  Rep.  775.  But  it  was  formerly 
held  otherwise  if  the  memorandum  was  printed 
on  the-  instrument.  Trecothick  v.  Eldwin,  1 
BUrk.  466,  2  E.  C.  L.  180. 

88.  Woodtrorth  v.  Bank  of  Amo-ic*,  19 
Johns.  (N.  Y.)  391,  10  Am.  Dec.  239.  It  U 
declared,  however,  that  although  every  altera- 
tion in  a  n^otiable  instrument  whereby  the 
identity  of  tfie  paper  is  in  any  way  affected 
is  material  and  voids  it  even  in  the  hands  of 
a  subsequent  indorsee  for  value,  except  aa  to 
him  who  made  the  alteration,  yet  noting  the 
residence  of  drawers  and  indorsers  after  their 
namea  does  not  affect  tike  identity  of  a  bill 
of  exchange  or  avoid  It  as  to  any  of  the  par- 
ties to  it.  It  is  in  the  nature  of  a  memo- 
randum for  a  notary,  that  he  may  know  how 
to  address  notices  of  protest.  It  does  not 
vary  the  tenor  of  the  bill  or  add  to  the  re- 
sponsibility of  the  hidorsers.  Struthera  r. 
Kendall,  41  Pa.  St.  214.  60  Am.  Dec.  610. 

68.  UcClane  c.  Pitch,  4  B.  Hon.  (Ky.) 
699;  Struthers  v.  Eimdall,  41  Pa.  St.  214,  SO 
Am.  Dec.  610;  Pierce  r.  Struthers,  27  Pa.  St. 
249;  Buxton  v.  Jones,  1  H.  ft  6.  83,  39  B. 
C.  L.  656.  Bee  also  Cox  o.  New  York  Nat. 
Bank,  100  U.  S.  704,  26  L.  ed.  739,  holding 
that  if  a  bill  is  addressed  to  the  drawee  at  a 
designated  city  where  he  has  a  place  of  buai- 
nosa,  'and  ia  there  accepted  generally,  prewat- 
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(t)  Place  DistQHATSD  nr  Acckftascs.  It  hw  been  decided  that  the  deft- 
^natioD  of  a  place  of  paymeDt  in  the  acceptance  of  a  bill  of  exchange  conBtitntes 
a  part  of  the  contract,  ao  that  demand  may  be  made  there  Iq  order  to  charge  the 
drawer  or  the  indoner,  aod  moBt  be  so  made,  onleea  there  ia  a  sufficient  ezcnee.* 
The  drawer  and  iodorsera  will  be  boand  b;  a  preeentment  at  the  place  named  in 
the  acceptance,  althongh  the  bill  waa  paTftlde  generally^  or  addreseed  to  the 
drawee  geuerallj'.^ 

(vi)  Paper  Pataele  at  a  Base.  Where  the  place  of  pajment  designated 
in  a  tnll  or  note  is  aparticnlar  bank  presentment  and  demand  there  are  sufficient,'" 
even  thocgh  the  bans  has  closed '**  or  has  ceased  to  exist  and  the  bnilding  or  room 
ifi  occupied  by  anodier  person."  On  the  other  hand  presentment  and  demand  at 
the  specified  bank  are  necessary  in  order  to  charge  a  drawer  or  indorser,'*  in  the 


mmt  at  the  plAce  nkinad  In  the  addreu  !■ 


70.  Brmni  r.  Jodm,  113  Ind.  46,  11  N.  £. 
SS7,  3  Am.  St.  Hep.  «23;  TuekemuLn  c.  Hkrt- 
'W«U,  3  Ue.  147,  14  Am.  Dec  22S;  Broolu  o. 
Higby,  11  Hun  (N.  Y.)  235;  Philpot  «. 
Briaiit,  4  Bing.  TIT,  13  E.  C.  L.  706,  3  C.  ft 
P.  244,  14  E.  C.  L.  649,  6  L.  J.  C.  P.  0.  S. 
182,  1  M.  ft  P.  754,  20  Rev.  Rep.  710  (al- 
though the  mccepter  hma  died  In  tbe  mean- 
time) ;  Saut  r.  Jonea,  1  E.  ft  E.  GO,  S  Jur. 
N.  8.  220,  28  L.  J.  Q.  B.  37,  7  Wkly.  Rep.  47, 
102  E.  C.  L.  ro  (althongh  it  is  directed  to 
the  drawee's  residence  at  another  place] . 
But  compare  Niagara  Dist.  Bank  v.  Fairman, 
etc.,  Mach.  Tool  Mfg.  Co.,  31  Barb.  {N.  Y.) 
403,  holding  that  if  a  bill  ia  drawn  upon  one 
place  and  accepted  payable  at  another  the 
drawer  is  entitled  to  have  it  presented  at  the 
place  named  bf  him. 

71.  Troy  City  Bank  v.  Lanman,  IS  N.  T. 
477. 

78.  Hyera  c.  Standart,  11  Ohio  SL  2S. 

73.  Alabama. —  Cicnahaw  f>.  HcEiemon, 
Minor  (Ala.)  295. 

D«Iawar«^-Allen  v.  Mflea,  4  Harr.  (Dd.) 
E34. 

/IIJ*M>ta. —  Onignon  ff.  Union  Trust  Co.,  ISO 
nl.  135,  40  N.  E.  5S0,  47  Am.  St.  Rep.  ISO. 

/ndiaita. —  Hoffman  D.  HoUingswoiih,  10 
iDd.  App.  353,  37  N.  E.  000. 

JTentucJty. —  Huffoker  t>.  Uontieello  Nat. 
Bonk,  13  Bush   (Ey.)   044. 

ITarylaiHf. —  People's  Bank  v.  Eeech,  M 
Hd.  621,  00  Am.  Dec.  116. 

JficaoHrr. —  Stix  v.  Blatthewe,  75  Mo.  00. 

Vmo  Jeney.—  Reed  c.  Wilson,  41  N.  J.  L. 
SO. 

J>eitn«vlvafti(i.—  Scull  v.  Mason,  43  Pa.  St. 
99. 

South  Carolina. —  State  Bonk  v.  Flagg,  1 
Bill  (S.  C.)  177,  holding  that  where  a  note 
waa  indorsed  to  the  bank  in  which  it  was 
payable  and  was  there  when  it  fell  due,  it 
constituted  a  presentment  for  payment,  the 
promisor  being  assumed  to  have  deposited 
(unds  there  to  meet  the  paym«it. 

fenneuM. —  Douglas  v.  Bank  of  Commerce, 
67  Tenn.  133,  36  S.  W.  874;  Ocoee  Bulk  D. 
Hughes,  2  Coldw.  (Tenn.)  52. 

Watt  Tirmnio.—  Feabody  Ins.  (>>.  V.  Wil- 
son, M  W.  Vo.  528.  2  S.  E.  888. 

Vnittd  Statet. —  Hildrtiura  v.  Turner,  B 
How.  (U.  B.)  09,  12  L.  ed.  54;  U.  S.  Bank  C. 


O'Neale,  2  Craneh  C.  C.  (U.  S.)  40S.  3  Fed. 
Cas.  No.  032.  And  see  Metropolis  Bank  r. 
Brent,  2  Craneh  C.  C.  (U.  S.J  530,  2  Fed. 
Cos.  No.  900. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
t  10S4. 

Preaentment  at  a  huik  of  a  Tery  BtmiUr 
noma  in  the  same  place  was  held  sufBcient,  it 
not  appearing  that  there  was  any  oUier  bank 
in  tiie  place  than  the  one  in  which  the  note 
was  presented.  Buss  t.  Horrocks,  1  Ohio  Dec. 
(Reprint)  378,  8  West.  L.  J.  419;  Worley  V. 
Waldran,  3  Sneed   (Tenn.)   548. 

Want  of  authority  of  partner  to  deaignate 
bank. —  Where  a  bill  on  a  commercial  part- 
nership is  accepted  after  dissolution  by  one 
of  the  partners,  payable  at  a  particular  bank, 
but  he  is  not  shown  to  have  been  authorized 
by  his  fomter  partners  to  bind  the  firm,  and 
demand  is  made  only  at  the  bank,  and  of 
none  of  the  drawees,  the  drawer  will  be  dis- 
charged. Ckimmercial  Bank  t>.  Perry,  10  Rob. 
(La.)  01,  43  Am.  Dec  IBS. 

74.  Berg  t>.  Abbott,  83  Pa.  St.  177,  24  Am. 
Rep.  158;  Waring  v.  Betta,  00  Va.  40,  17 
S.  £.  739,  44  Am.  St.  Rep.  800. 

75.  Alabama. —  Roberta  v.  Mason,  1  Ala. 
373. 

Plorida.— Spann  r.  Bolfacell,  1  Fla.  301,  44 
Am  Dec.  340,  bidding  that  where  a  nota  was 
payable  at  the  agency  of  a  banking  company 
at  a  particular  place  a  demand  there  waa 
sufBcient  to  charge  the  indorser,  although  the 
agency  had  removed  before  the  time  of   de- 

Voine.— Central  Bank  V.  Allen,  16  Me.  41, 
holding  that,  where  a  note  is  made  payable 
at  a  particular  bank  and  before  the  day  of 
payment  arrives  that  bonk  has  no  place  of 
business  and  ceases  to  exist  and  another  bank 
does  business  in  the  same  rotHn,  if  It  be  neces- 
sary to  moke  a  presentment  of  the  note  for 
payment,    it    is    sufficient    if    made    at     titat 

TennewM. —  Lane  «.  West  Tennessee  Bank, 
9  Hdsk.  (Tenn.)   419. 

reww.— Texarkan*  First  Nat  Bank  v. 
Wever,  (Tex.  App.  1890)   16  S.  W.  41. 

(7o««Ai.~MeRobbie  v.  Torrance,  4  »^«»>- 
toba  4e6,  holding  that  .where  a  bonk  at  wbich 
a  note  is  made  payable  eeaaea  to  cxiat  no 
demand  Is  necesaary. 

7&  Alabama. —  Roberta  t.  Mason,   1 
373. 


Ala. 
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alwence  of  eome  good  and  safficient  reaeon  for  failing  to  make  praeentmeiit 
there." 

(vii)  Place  of  Patmbiit  Uscbrtaut,  and  Electioht.  The  place  of  pay- 
ment of  a  bill  or  note  may  be  ancertain  b;  reason  of  the  designation  being  "at 
any  bank  "  in  a.  certain  city  or  at  either  of  several  banks  or  otner  plaoes,  and  in 
snoh  case  the  holder  has  his  election  between  the  banks  or  other  places,  so  that  a 
presentment  at  either  will  be  snffident,  botli  as  against  the  maker  and  as  againgt 
mdoraers.™     Generally  in  these  cases  the  holder  need  not  give  any  notice  of  the 


Delaware. —  Wilmington,  etc.  Bulk  e. 
Cooper,  I  HaiT.  (Del.)  10. 

JfoiM.— Mwpun  D.  Walker,  49  Me.  419. 

tfarylond.— FarmerB',  etc..  Bank  V.  Allen, 
18  Ud.  476,  in  the  absence  of  a.  Hpeci&l  agreft- 

VoaMohiMett*. — Lee  Bank  v.  Spencer,  6 
Uetc.   (MUBB.)   306,  99  Am.  Dec.  734. 

New  Jersey.—  Keed  v.  Wilson,  41  N.  J.  L, 
20;  Brownell  t).  Freese,  30  N.  J.  L.  2B6,  10 
Am.  Rep.  239. 

yorth  Carolina. —  Streatar  v.  Cape  Tear 
Bank,  55  K.  C.  31  (holding  that  if  a  note  ia 
payable  at  a  branch  bank  presentment  at  the 
principal  bank  is  ineffectual)  ;  Smith  v.  "bia- 
Lean,  4  N.  C.  009,  7  Am.  Dec.  09»j  Sullivan 
P.  Mitchell,  4  N.  C.  93,  6  Am.  Dec.  5*6. 

Virginia. —  Watldns  v.  Crouch,  6  Leigh 
(Va.)  622. 

We»t  Firffinia.— Pe«bodj  Ins.  Co,  v.  Wil- 
son, 29  W.  Va.  G26,  2  S.  E.  SS8. 

Coiifra,  vhere  no  objection  was  made  by 
the  maker  to  a  demand  upon  him  peraonally, 
and  no  injury  could  have  resulted.  Herring 
V.  Sanger,  3  Johns,  Gas.   (N.  Y.)   71. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
i  1084. 

Making  «  note  negotiable  at  a  certain  bank 
is  not  the  same  thing  as  making  it  payable 
there,  and  it  will  not  be  neceasarj  aa  against 
the  maker  to  present  it  there  for  payment. 
Barrett  b.  Wills,  4  Leigh  {Va.)  114,  26  Am. 
Dec,  316;  Heeding  e.  Thornton,  3  Cranch 
C.  C.   <U.  S.)  888,  3  Fed,  Cas.  No,  1,228, 

77.  Wilmington,  etc..  Bank  V.  Cooper,  1 
Harr.  (Del.)  10;  Sherer  D,  Easton  Bank, 
33  Pa.  St.  134  (where  the  maker  had  no  funds 
in  the  bank). 

Where  bank  hai  cIOMd. —  If  a  bill  or  note 
is  made  payable  at  a  bank,  and  the  bank  is 
closed  at  the  time  the  paper  matures,  further 
presentment  is  unnecessary. 

jUaiR«,— Central  Bank  v,  Allen,  IS  Me.  41. 

Pennsyitionio.—  Berg  v.  Abbott,  83  Pa.  St. 
177,  24  Am.  Rep.  158. 

Tenneteee. —  Ocoee  Bank  v.  Hughes,  2 
Coldw.  (Tenn.)  62, 

finffiaiuf.— Howe  P,  Bowes,  18  Eaat  112,  14 
Bev,  Rep.  31B  [reuwsed  on  other  grounds  in 
0  Taunt.  30,  14  Rev.  Rep.  700,  1  E.  C.  L.  29]. 

Canada.— ~  McRobbie  p.  Torrance,  4  Hani- 
toha  42fl.  See  also  Waring  c.  Belts,  90  Va. 
«,  17  S.  E.  739,  44  Am.  St.  Rep.  890,  hold- 
ing that  if  a  bank  has  ceased  to  do  businesa 
when  a  note  there  payable  falls  due,  and  a 
personal  demand  tor  payment  is  made  on  the 
former  manager  of  the  bank  who  is  also  an 
indorser,  it  is  not  necessary  to  present  Qie 
[X,  C,  1,  6.  (VI)] 


note  at  the  bank  during  banking  honra.  Prs- 
aentmeut  made  at  a  place  to  which  the  hooka 
and  papers  of  the  bank  at  which  a  not*  is 
payable  are  removed  before  maturity  ia  suf- 
ficient to  bind  the  indorser.  Gelpecke  e. 
Lovell,  18  Iowa  17. 

Demand  of  paymmt  at  another  bank  in  the 
aame  town  has  been  held  to  be  aufflcient  aa 
against  the  maker,  where  the  hank  named  as 
the  place  of  payment  had  gone  out  of  bnsi- 
nesB  before  the  note  matured.  Spann  v.  Bait- 
tell,  1  FU.  301,  44  Am.  Dec.  346i  Oential 
Bank  v.  Allen,  10  Me.  41. 

Demand  at  Uie  bank  of  iaaue  of  a  note  en- 
titles the  holder  to  maintain  aa  action  im. 
non-payment,  although  the  note  is  payable  at 
a  branch  of  such  baiik  which  was  diacontinatd 
before  maturity  of  the  note.  Nashville  Bank 
V.  Henderson,  S  Yerg.  (Tenn.)  104,  20  Am. 
Dec.  267. 

Personal  demand  not  objected  to. —  Where 
a  note  was  made  payable  at  a  bank,  and  a 
demand  of  payment  was  made  of  the  maker 
personally  in  the  city,  but  not  at  the  bank, 
and  no  objectbn  was  made  at  the  time,  the 
demand  was  held  sufficient.  Herring  v.  San- 
ger, 3  Johns.  Caa.  (N.  Y.)  71. 

78.  Conneotiout. —  Jackson  v.  Packer,  IS 
Conn.  342. 

ilaine. —  Allen  p.  Avery,  47  Me,  267 ;  Lang- 
ley  e.  Palmer,  30  Me,  407,  60  Am.  Dec.  634; 
Page  c.  Webster,  16  Me.  249,  33  Am.  Dec 
60a. 

JfaaaocAiuetts. —  Nash  r.  Brown,  105  Mass. 
384,  43  N.  £.  ISO;  Way  v.  Butterworth,  106 
Mass,  75,  108  Mass.  600;  Hampden  F.  Ins. 
Co.  V.  Davis,  13  Gray  (Mass.)  ISO  noU; 
Maiden  Bank  v.  Baldwin,  13  Gray  (Mass.) 
154,  74  Am.  Dec  827  (holding  that  where  a 
note  was  payable  "at  any  hank  in  BoBton" 
presentment  at  any  bank  in  Boston  was  saf- 
ficient demand  on  the  maker  to  charge  an  in- 
dorser) ;  North  Bank  v.  Abbot,  13  Pick. 
(Mass.)  406,  26  Am.  Dec.  3G4.  See  also 
Carter  c.  Smith,  9  Cush.  (Mass.)  321. 

Vermont. —  Brickett  v,  Spaulding,  33  Vt. 
107. 

Englattd. —  Beeching  c.  Gower,  Holt  313,17 
Rev.  Rep,  644,  3  E.  C.  L.  129,  holding  that  a 
banker's  promissory  note  made  payable  at 
Tunbridge  and  also  at  London  could  be  pre- 
sented at  either  place  at  the  electioa  of  the 

CatuKlo,-' Baldwin  f.  Hitchcock,  12  N. 
Brunsw,  310,  holding  that  a  note  drawn  in 
Boston,  where  the  maker  and  payee  resided, 
and  made  payable  "  at  any  bank  "  meant  any 
bank  in  Boston. 
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place  solected  b;  him.''*  Tlio  place  of  coorBe  must  come  within  tho  desJena- 
tion."  If  a  note  is  made  payable  at  "  the  honae  "  of  a  pereon  ia  a  certain  place, 
it  may  be  presented  either  at  his  office  or  dwellin^-honse.^' 

e.  DeBlgnatlon  of  City  at  Laj^e.  Where  a  bill  or  note  merely  designates  a 
partionlar  city  at  large  as  the  place  of  payment,  witbont  naming  any  particular 
place  therein,  the  paper  should  be  presented  in  snch  city  at  the  residence  or  place 
of  business  of  tlie  maker  if  he  has  anv,  or  upon  him  personally  if  he  can  bo 
foTind,  but  if  he  has  no  residence  or  place  of  business  there  and  ia  not  found 
after  the  exercise  of  reasonable  diligence,  having  the  paper  iu  such  city  on  the 
day  it  becomes  due  is  a  sufficient  presentment." 

2.  Whbiib  Ko  Place  of  Payhkmt  Is  Dbsionated  —  a.  In  QeneFaL  Tlie  rule 
established  by  tlie  weight  of  autliority  is  that  where  no  particular  place  of  pay- 
ment is  designated  in  a  bill  or  note  it  is  necessary,  in  order  to  charge  a  drawer  or 
iiidoreer,  to  present  the  same  either  te  tlie  maker  or  accepter  personally  or  at  his 
residence  or  usual  place  of  business,  if  he  has  one  and  it  is  known  or  can  be  ascer- 
tained by  tlie  exercise  of  reasonable  diligence,  and  tliat  either  is  sufficient**    Tliia 

79.  Jackson  t>.  Padcer,  13  Conn.  342;  Allen  Vev>  Hampahirv. — Smith  v.  Llttk,  10  N.  H. 
r.  Aveiy,  47  Me.  237;  Langley  v.  Falmer,  30  6S0,  holding  that  if  a  note  is  made  payable 
He.  46T,  SO  Am.  Dec.  034;  Page  v.  Webster,  at  a  particidar  town  a  demand  at  the  maker's 
15  Me.  249,  33  Am.  Dec.  006;  Maiden  Bank  residence  or  place  ot  business  elsewhere  is 
T.  Baldwin,  13  Grsj  (M&as.)  1S4,  74  Am. 
Dee.  027.  But  see  North  Bank  v.  Abbot,  13 
Pick.   (Mass.)  406,  26  Am.  Dee.  334. 

Th«T«  notice  la  expteMly  leqniicd. —  If  a 
note  is  pajable  "  at  any  bank  in  Philadelphia 
with  notice "  its  presentation  at  some  par- 
ticular bank  in  Philadelphia  is  inBufficient 
without  notice  to  the  makers  of  an  intention 
to  present  it  there.  Cecil  NaL  Bank  o.  Holt, 
7  Pa.  Co.  Ct.  485. 

80.  Tmst  companlei. —  Presentment  at  the 
offices  of  a  loan  and  trust  company  is  not 
sufficient  to  bind  an  indorser  on  a  note  paj'- 
able  at  any  "  bank  "  in  a  city,  in  the  absence 
of  a  well-established  custom.  Nash  v.  Brown, 
10S  Mass.  3ft4,  43  N.  K  180. 

Private  bankers. — It  has  been  held  that  the 
office  of  a  private  banker  Is  not  a  bank  within 
the  meaning  of  a  note  payable  at  any  bank 
in  a  particular  city.  Way  t>.  Butterworth, 
lOS  Mass.  509. 

Proof  that  plan  li  a  bank. —  In  Way  e. 
Butterworth,  lOQ  Mass.  75,  it  was  held  that 
evidence  that  A  place  in  Boston  was  called 
"  Banic  of  the  Metropolis,"  that  it  had  that 
name  over  the  door,  that  notes  were  dis- 
counted there,  and  that  accounts  with  de- 
poeitors  were  knit  there  did  not  Justify  a 
ruling  that  the  place  was  a  bank  and  there- 
fore a  proper  place  ti>  present  a  note  payable 
at  any  bank  in  Boston,  but  that  the  question 
was  for  the  jury, 

81.  Miller  v.  Hennen,  3  Mart.  N.  B.  (La.) 
S97.  And  see  BUto  Bank  v.  Hennen,  4  Mart 
N.  S.   (La.)   226. 

82.  Louitiana. —  Montross  p.  Doak,  T  Kob. 
<La.)    170,  41  Am.  Dec  278. 

^atne.— Greenlief  v.  Watson,  83  Me.  266, 
22  Atl.  105,  also  holding  that  a  note  payable 
at  a  designated  town  ia  not  payable  at  a  place 
certain,  under  a  statute  making  a  demand  a 
prerequisiU  to  a  suit  "  where  a  note  is  pay- 
able "  at  a  place  certain. 

Mtuaaehttsetti. —  Maiden  Bank  r.  Baldwin, 
13  Gray  (Mass.)  164,  74  Am.  Dee.  627. 


Neu!  7orJi.— Meyer  v.  Hibsher,  47  N.  T. 
265;  Boot  V.  Franklin,  3  Johns.   (N.  Y.)  207. 

Tenneuee. —  Union  Bank  v.  Fowllras,  2 
Sneed  (Tenn.)  666. 

EngUiTid. —  Hardy  c.  Woodroofe,  2  Stark. 
310,  20  Hev.  Rep.  660,  3  £.  C.  L.  426. 

83.  A-lahama. —  Decatur  Branch  Bank  v. 
Hodges,  17  Ala.  42. 

Arkatuat. —  Levy  c.  Drew,  14  Ark,  334. 

CaUfomia.— Saber  «.  Brown,  101  Cal.  445, 
461,  36  Poc.  1035,  where  it  is  said  that  "a 
note  not  payable  at  any  particular  place  is 
payatile  and  should  be  presented  for  payment 
at  the  residence  or  place  of  business  of  the 
maker,  or  wherever  he  may  be  found,  at  the 
option  of  the  presentor," 

fouxi.— Tted  Oak  Bank  V.  Orvis,  42  lows 
691;  Hartford  Bank  v.  Green,  11  Iowa  470. 

Kanttu. —  Hume  v.  Watt,  6  Kan.  34. 

£antudlcy. —  Stivers  v.  Prentice,  3  B.  Mon. 
(Ky.)  461,  holding  it  sufficient  to  present  n 
bill  of  exchange  at  the  residence  of  the  ac- 
cepter when  he  is  not  a  banker. 

Louitiana. —  Mitcliell  v.  Young,  21  La. 
Ann.  279;  Puig  P.  Carter,  20  La.  Ann.  414; 
Farley  v.  Hewson,  10  La.  Ann.  783;  Bigelow 
V.  Kellar,  0  La.  Ann.  59,  64  Am.  Dec.  55fi; 
Montross  c.  Doak,  7  Rob.  (La.)  170,  41  Am. 
Dec.  278;  State  Bank  v.  Hennen,  4  Mart. 
N.  S.  (La.)  226;  Bellievre  v.  Bird,  4  Mart. 
N.  S.  (La.)  18ii;  Miller  v.  Hennen,  3 
Mart.  N.  S.  (La.)  687;  Louisiana  SUte  Ins. 
Co.  V.  Shamburgh,  2  Mart.  N.  B.  (La.)  511; 
Shamburgh  f.  Cemmagere,  10  Mart.  (La.)  18 
(holding  presentment  of  a  note  at  the  mak- 
er's residence  sufficient)  ;  Hennen  C.  Johnston. 
7  Mart.  (La.)  364;  Lanusse  e.  Massicot,  3 
Mart.  (La.)  201.  See  also  Penn  c.  Watts, 
11  La.  Ann.  206;  Oakey  v.  Beauvais,  11  La. 
437. 

ifatW.— King  V.  Crowell,  61  Me.  244,  14 
Am.  Rep.  600. 

JfOfylOml.— Tate  p.  Sullivan,  30  Md.  464, 
96  Am.  Dec.  607;  Williams  v.  BraiUford,  "iS 
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is  true  where  the  maker  of  a  note  resides  in  a  difierent  state  from  that  in  wfaich 
the  payee  or  holder  resides,  if  he  was  known  to  so  reude  when  the  note  was 

M  left  and  of  the  day  of  paymeot  was  not  a 
aufBeieot  demand  upon  the  maker  to  render 
the  indoner  liable. 

South  Carolina. —  Galpin  v.  Hard,  3  Me- 
Cord  (S.  C.)   394,  IS  Am.  Dec  640. 

TetmeiMee. — Sulzbaeher  c.  Charleaton  bank, 
86  Tenn.  201,  6  S.  W.  12B,  6  Am.  St.  Rep. 
828;  Mason  V.  Fritchard,  B  Heiak.  (Tenn.> 
793;  Union  Bank  c.  Fowlkee,  2  Sneed  (Tenn.) 
G66;  Gardner  v.  State  Bank,  I  Swan  (Tenn.) 
420  (liolding  tliat  where  no  place  of  payment 
in  a  city  ie  stated  on  the  face  of  a  bill  of  es- 
ehange  it  is  anffleieut  to  present  the  Bome  at 
the  counting-houM  of  the  drawees  and  to  de- 
mand payment  of  their  bookkeeper] ;  Kiil- 
patrick  v.  MeCullough,  3  Hnmi^kr.  (Tenn.) 
171,  30  Am.  Dec.  158. 

WUoontin. —  Reinke  V.  Wright,  08  WU. 
388,  67  N.  W.  737  i  Wallace  p.  Crilley,  46 
Wis.  677,  1  N.  W.  301  (holding  presentmat 
of  a  not«  at  the  matcer'a  place  of  hiuiAeM 
anffieient). 

United  Btateg. —  Wiseman  v.  C!hiappella,  23 
How.  (U.  S.)  388,  16  L.  ed.  466  (holding 
that  presentment  of  a  bill  at  the  accepter's 
counting-house  was  suflGcient)  ;  Gioldsbvrough 
t>.  Jones,  2  Cranch  C.  C.  (U.  S.)  305,  10  Fed. 
Caa.  No.  5,517  ;  Burrows  c.  Hannegan,  1  Me- 
I«an   (U.  S.)   309,  4  Fed.  Cas.  No.  2,205. 

Canada. —  Kinnear  n.  (lodard,  B  N.  Brunsw. 
650)  Reed  C.  Kavanagh,  S  N.  Brunsw.  457; 
Thorns  f.  Scovil,  4  N,  Brunsw.  6S7  (boldii^ 
that  a  letter  written  by  the  attorney  of  the 
indorsee  to  the  maker,  stating  that  the  note 
in  question,  together  with  other  notes,  had 
been  placed  in  his  hands  for  collection,  and 


Md.  126;  Staylor  v.  Ball,  24  Md.  183;  Sass- 
cer  p.  Whitely,  10  Md.  08,  69  Am.  Dec.  126; 
Nailor  p.  Bowie,  3  Md.  251.  See  Farmers'. 
eU.,  Bank  v.  Allen,  18  Md.  475,  holding  that 
a  demand  made,  not  on  the  maker,  but  at  a 
bank  where  the  note  was  not  made  payable, 
was  insufflcieut  to  charge  an  indorser. 

UaatachusttiM. —  Demand  v.  Bumham,  133 
Mass.  330;  Talbot  p.  National  Bank,  120 
Mass.  67,  37  Am,  Rep.  302;  Estea  p.  Tower, 
102  Mass.  65,  3  Am.  Rep.  439;  Arnold  v. 
Dresser,  S  Allen  (Mass.)  435;  Porter  C. 
Judson,  1  Gray  (Mass.)  176;  Pierce  v.  Gate, 
)2  Gush.  (Mass.)  100,  50  Am.  Dec.  176; 
Granite  Bank  p.  Ayres,  16  Pick.  (Mass.) 
392,  28  Am.  Dec.  253.  See  Parker  p.  Kellogg, 
158  Mass.  90,  32  N.  £.  1038. 

Mitsitgippi. —  Lewis  v.  Planters'  Bank,  3 
How.   (Miss.)   287. 

Miaaouri. —  Townsend  p.  Chaa.  H,  Heer 
Dry  Goods  Co.,  85  Mo.  603  [holding  that 
where  a  note  is  payable  at  no  particular  place 
and  is  presented  for  payment  to  the  maker 
in  person  the  place  of  presentment  Is  imma- 
terial) ;  St.  Louis  Fourth  Nat.  Bank  p. 
Heuschen,  52  Mo.  207;  Jarvis  i;.  Gamett,  39 
Mo.  288;  Bateson  v.  Clark,  37  Mo.  31;  Sim- 
mons V.  Belt,  35  Mo.  481  (where  it  was  said 
that  presentment  of  a  note  payable  generally 
"  ought  te  be  made  to  the  maker,  either  per- 
sonally, or  at  his  dwelling-house  or  place  of 
business");  McEee  v.  Boawell,  33  Mo.  567; 
Plahto  p.  Patchin,  26  Mo.  389. 

2iebraaka. —  Townsend  v.  Star  Wagon  Co., 
10  Nebr.  616,  7  N.  W.  274,  35  Am,  Rep.  403. 

A'euj  Hampshire. —  New  York  Belting,  etc. 
Go.  r.  Ela,  61  N.  H.  352. 

Xew  Jcram,.—  Winana  v.  Davia,  18  N.  J.  L. 
278;  Susaex  Bank  p.  Baldwin.  17  N.  J.  L. 
487  ( which  hold  that  presentment  of  a  note 
may  be  made  at  the  maker's  place  of  busi- 
ness as  well  as  at  his  residence). 

Vew  York. —  Gates  v.  Beecher,  60  N.  Y. 
618,  19  Am.  Rep.  207;  Holtz  c.  Boppe,  37 
N.  Y.  834;  Benedict  p.  Gaffe,  5  Duer  (N.  Y.) 
228;  Packard  P.  Lyon,  6  Duer  (N.  Y.)  82; 
Taylor  v.  Snyder,  3  Den.  (N.  Y.)  145,  45  Am. 
Dec.  467 ;  Anderson  p.  Drake,  14  Johns. 
(N.  Y.)  114,  7  Am.  Dec.  442.  And  see  Smith 
p.  Poillon,  87  N.  Y.  590,  41  Am.  Rep.  402; 
Woodworth  p.  Bank  of  America,  19  Johns. 
(N.  Y.)  391,  10  Am.  Dec.  239. 

Ohio.—  West  p.  Brown,  8  Ohio  St.  542. 

Pennsylvania. —  Oxnard  p.  Vamum,  111 
Fa.  St.  193,  2  Atl.  224,  66  Am.  Rep.  256; 
Baumgardner  c.  Reeves,  35  Pa.  St.  250  (hold- 
ing; presentment  at  maker'a  place  of  business 
sulGcicnt)  ;  Lightner  p.  Will,  2  WatU  ft  S. 
(Pa.)  140;  Stuckert  P.  Anderson,  3  Whart. 
(Pa.)  118;  Duncan  c.  MeCullough,  4  Serg. 
k  R.   (Pa.)   480. 

Rha6«  Island, —  Barnes  p.  Vaughan,  6  R.  I. 
260,  holding  that  written  notice  to  the  maker 
by  mail,  given  by  a  bank  with  which  the 
note  was  left  for  collection  and  previous  te 
the  note's  falling  due,  that  the  note  had  been 

[X,  C,  2,  a] 


a  presentment  and  demand  of  payment  oa 
would  make  the  indorser  liable)  ;  Nowlin  P. 
RoHch,  4  N.  Brunsw.  337  (holding  that  pre- 
sentment of  a  note  at  the  residence  or  plaee 
of  business  of  the  maker  was  not  excused  by 
the  fact  that  tbe  maker  was  lying  danger- 
ously ill,  and  that  a  preasntment  te  his 
brother  in  the  street  near  the  residence  was 
not  sufficient  te  charge  an  indorser)  ;  Fitch 
p.  Kelly,  44  U.  C.  Q.  B.  678. 

(^■es  apparently  to  the  contrary. — In  som* 
cases  it  has  been  said  that  a  bill  or  note 
must  be  presented  to  the  maker  or  accepter, 
either  personally  or  at  his  residence,  but  thiy 
are  cases   in  which   nothing  was   said  as  to 

S resentment  at  the  place  of  business,  and  it 
I  probable  that  the  maker  or  accepter  had 
no  place  of  business  other  than  his  residence. 
See  Penn  p.  Watte,  11  Ia.  Ann  206;  Oakey 
P,  Beauvais,  11  Im,.  487;  Bellievre  p.  Bird,  4 
Mart.  N.  S.  (La.)  186;  Louisiana  Stete  Ins. 
Co.  p.  Shamburgh,  2  Mart  N.  B.  (I^)  511; 
Shamburgh  p.  Commfgere,  10  MJirt.  (La.) 
IB. 

PUce  of  tMidence  sUtad  in  bilL~If  tb* 
drawee  of  a  bill  cannot  be  found  at  the  pU«e 
where  the  bill  states  him  to  reside,  and  it 
appears  that  he  never  resided  there  or  has 
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fiven.**  If  the  maker  or  Accepter  has  no  place  of  business,  inquiry  mnat  be  made 
or  liis  residence  and  the  paper  presented  there,  anlese  a  demand  is  made  upon 
liim  personally."  If  he  has  neither  a  residence  nor  a  place  of  business,  or  if 
neither  can  be  found  by  the  exercise  of  reasonable  diligence,  it  is  necessary  to  nse 
diligence  to  find  him."  If  he  caono^  be  foand  by  tlte  exercise  of  reasonable  dili- 
gence presentment  is  excnsed.*' 

b.  Presentment  on  Street.  Presentment  of  «  bill  or  note  to  the  maker  or 
nccepter  on  tlie  street,  when  he  has  a  known  residence  or  place  of  business,  is 
proliAbly  insnfficient  if  he  objects  and  refuses  to  pay  on  that  ground  ;**  bnt  it  is 
snfiicient  if  he  waives  the  objection,  and  he  does  bo  if,  without  making  any  objec- 
tion to  the  place  of  presentment,  he  refuses  to  pay  on  other  grounds." 

c.  What  Constitutes  Plaee  of  Bosiness.  When  it  is  soaght  to  sustain  the  pre- 
sentment of  a  hill  or  note  on  the  groaud  that  it  was  made  at  tlie  maker's  or 


abac«mded,  the  bill  is  to  be  oonsidered  »x  dio* 
honored.     Wolfe  v.  Jewett,   10  Ia.  383. 

Destb  of  nuker.—  In  Simoii  c.  Re^naud,  10 
La.  Ann.  606,  it  wis  held  that  where  the 
maker  of  a  note  died  before  it  became  due  « 
demand  of  payment  made  of  hit  widow  at 
his   late  residence  waa  sufficient. 

Demand  on  Koyerwnent  employM. — Where 
the  maker  of  a  note  waa  on  emptoyee  of  the 
government  at  Washin^n,  resided  in  the 
country  and  not  in  the  city,  and  waa  only 
at  the  place  at  which  be  was  employed  dur- 
ing certain  hours  of  the  day,  it  waa  held 
that  presentment  at  such  place  when  he  was 
absent  from  the  room,  although  witUn  the 
usual  hours  of  public  business,  wv  insufS- 
cient,  and  that  presentment  should  have  been 
made  at  his  residence.  Goldatiorough  c.  Jones, 
2  Crauch  C.  C.  {U.  8.)  30fi,  10  Fed.  Caa.  No. 
5,517. 

84.  J/MMicfttiaetM.— Orleans  Bank  t>.  Whit- 
tcmore,  12  Gray  (Mass.)  469,  74  Am.  Dec 
60S. 

Hew  Janes- —  Winane  v.  Davis,  18  N.  J.  L. 
276. 

A'eio  York.—  Spies  p.  Oilmore,  1  N.  Y.  321 ; 
Taylor  c.  Snyder,  3  Den.  (N.  Y.)  145,  4S 
Am.  Dec.  4G7 ;  Anderson  tt.  Drake,  14  Johns. 
(N.  Y.)   114,  7  Am.  Dec.  442. 

I*enn«ylt>a«ia. —  Browning  D.  Armstrong,  fl 
Phila.   (Pa.)   69,  29  leg.  Int.   (Pa.)   228. 

United  State*. —  Specht  r.  Howard,  16 
Wall.  (U.  8.)  664,  21  L.  ed.  348;  Burrows  v. 
Hannegan,  1  McLean  (U.  8.)  300,  4  Fed.  Cas. 
No.  2.205. 

88.  Xanao*.— Hume  v.  Watt,  6  Kan.  M, 
holding  that  where  the  maker  of  a  note  lives 
in  a  town  at  the  same  place  where  he  has  re- 
sided for  several  years,  and  where  the  notaiy 
having  the  note  for  presentment  has  recently 
seen  him  and  conversed  with  him,  no  amount 
of  inquiry  as  to  his  residence  will  be  suffleient 
diligence,  without  visiting  his  house. 

Louitiaita.— Peaa  v.  Watts,  11  Ia.  Ann. 
205. 

Maryland. —  Tat«  v.  Sullivan,  30  Hd.  464, 
M  Am.  Dec^SflT. 

MaaaaeKiuett*. —  Talbot  r.  National  Bank, 
120  Mass.  67,  37  Am.  Rep.  302;  PortM-  e. 
JudBOU,  1  Oray  (Mass.)  176;  Orantt«  Bank 
ff.  Ayers,  1«  Pick.  {Mass.)  '392,  28  Am.  Dm. 
253. 
JtfisMwri. — Jarvia  c.  Oamett,  39  Ho.  2S8. 


SetB  York. —  Benedict  B.  Caffe,  6  Duer 
(N.  Y.)  226;  Packard  f.  Lyon,  5  Duer  (N.  Y.) 
82  (holding  that  demand  at  a  bank  wbere  a 
note  was  lodged  for  collection,  with  inquiry 
of  its  officers  as  to  the  residence  of  the  maker, 
who  was  a  married  woman  and  had  a  domicile 
in  the  city,  was  inaufHeient,  no  inquiry  hav- 
ing beoi  made  of  the  actual  holder  of  th« 
not«). 

RKoOe  lelani. —  Glaser  v.  Bounds,  16  R.  L 
23fi,  14  AU.  863. 

TennetMe. — App«rson  v,  Bynum,  6  Coldw. 
(Tenn.)  341. 

Wi«cOfl«tn.— Reinke  V.  Wright,  03  Wis. 
368,  67  N.  W.  737. 

86.  Maine. —  Whittier  n.  Graffam,  3  Me. 
82. 

Uattaclmtetta. —  Farnsworth  r.  Mullen,  164 
Mass.  112,  41  N.  E.  131. 

Nem  Bampthire. —  Otis  P.  Huasey,  3  N.  H. 
346. 

South  Carolina. — Galpin  c.  Hard,  3  McCord 
(8.  C.)  394,  16  Am.  Dec.  640. 

Tenne»iee. — Bulibacher  ».  Charleston  Banl^ 
86  Tenn.  201,  6  S.  W.  129,  6  Am.  St  Rep. 
B26;  Union  Bank  v.  Fowlkes,  2  Sneed  (Tenn.) 


li  arylatid. —  Staylor 


Ball,      24      Hd. 


Mcugaeliiuetti. —  Pamsworth  v.  Mullen,  164 
Mass.  112,  41  N.  E.  131. 

Mi**ouri. —  McKee  t>.  Bosweli,  S3  Mo.  B67  i 
Plahto  D.  Fatchin,  26  Mo.  389;  Shepard  V. 
Citiiena'  Ins.  Co.,  8  Mo.  272. 

Neu  yorfc.— Holtz  v.  Boppe,  37  N,  T. 
634. 

88.  King  V.  Holmes,  11  Ps.  St.  466, 

89.  King  V.  Crowell,  61  Me.  244,  14  Am. 
Rep.  C6D.  See  also  Parker  c.  Kellogg,  158 
Mass.  M,  32  N.  B.  1038  (hulding  that  where 
the  holder  of  a  promissory  note  made  a  de- 
mand upon  the  maker  personally  at  the  in- 
dorser's  office  during  business  hours  of  the 
last  day  of  grace  and  produced  the  note, 
and  the  maker  said  that  he  was  unable  to  pay 
it  and  made  no  objection  to  the  place  of  de- 
mand, It  waa  sufficient  to  hold  the  indorser) ; 
Townsend  v.  Chas.  E.  Heer  Dry  Goods  Co., 
85  Mo.  603;  King  t).  Holmes,  11  Fa.  BL 
46C. 
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accepter's  place  of  basineee,  and  not  on  him  persoaally,  the  place  most  have  been 
hU  usual  place  of  bneinees.*" 

d.  Absence  of  Haker  of  Aeeepter.  Presentmeat  of  a  bill  or  oote  at  the 
maker's  or  accepter's  residence  or  place  of  business  is  anfiicient,  althongh  he  may 
be  temporarily  absent,"  and  his  absence  is  no  excuse  for  not  preeentiog  it  there," 


90.  Bigelow  v.  Kellar,  6  La.  Ann.  Sfl,  64 
Am.  Dec.  S65  (holding  that  It  is  not  BUfflci«nt 
to  present  a  note  for  p&jmeTit  at  an  office 
which  the  maker  often  visits)  ;  Sussex  Bonk 
V.  Bnldwin,  17  N.  J.  L.  487,  488  (where  it 
wa«  said :  "  Where  a  person  has  an  office  or 
known  and  settled  place  of  business  for  the 
transaction  of  bis  moneyed  concerns  — 
whether  he  be  a  hanker,  broker,  merchant, 
manufacturer,  mechanic,  or  dealer  in  any 
other  waj,  a  presentment  and  demand  at 
that  place,  (as  well  as  a  presentment  and  de- 
mand at  his  residence,)  is  good  in  law.  It 
must  not  however  be  a  place  selected  and  used 
temporarily  for  the  transaction  of  some  par- 
ticular business,  as  settling  up  some  old  books 
or  accounts  merely,  but  hia  regular  and 
known  place  of  business  for  the  transaction 
of  his  moneyed  concerns.  The  counting-room 
of  a  banker  or  merchant,  may  be  a  proper 
place  for  a  demand,  though  the  manufactory 
or  work  shop  would  not.  Yet  it  the  manu- 
facturer or  mechanic  have  an  ofBce,  or  known 
place  of  business  for  the  purpose  aforesaid, 
Si  good  demand  may  be  made  there").  See 
also  West  v.  Brown,  6  Ohio  St  342,  where  it 
was  held  that  demand  of  payment  of  a  note 
made  at  an  office  wbere  the  maker  bad  been 
accustomed  to  receive  business  calls  and  bad 
directed  them  to  be  made,  and  which  he  had 
thus  held  out  as  his  office  for  transacting 
buaineie,  he  having  no  other  place  of  busi- 
ness in  the  city,  was  sufficient,  atthougb  the 
same  office  was  also  the  plaoe  of  business  of 
other  persons. 

Where  the  drawe«  vf  a  draft  wot  ui  em- 
ployee in  a  factoiy  without  a  desk  there  and 
was  generally  occupied  elsewhere,  it  was  held 
•i  question  for  the  jury  whether  presentment 
at  the  factory  was  sufficient.  Burrus  v.  Vir- 
ginia L.  Ins.  Co.,  121  N.  C.  62,  28  S,  K  BG. 

Aatignment  f  oi  benefit  of  creditora. — Wh«ai 
the  maker  of  a  note  payable  at  no  pla«e 
named  at  the  time  of  making  it  has  a  known 
place  of  business,  but  before  its  maturity 
fails  and  makes  a  general  assignment  of  all 
his  property  to  one  of  the  indorsers  for  the 
benefit  of  creditors,  and  the  assignee  transacts 
his  business  of  assignee  at  such  place,  that 
fact  alone  will  not  make  a  presentment  of 
the  note  and  a  demand  of  its  payment  at  that 
place  sufficient  to  charge  the  indorsers.  If  it 
has  ceased  to  be  the  maker's  place  of  busi- 
ness a  demand  must  be  made  of  him  person- 
ally or  at  his  place  of  residence.  Benedict  v, 
Caffe,  S  Duer   (N.  Y.)   226. 

OCBce  of  CDipoTation. —  Presentment  of  the 
note  of  a  corporation  where  it  keeps  its  office 
is  a  good  presentment,  although  its  keeping 
its  office  there  may  be  unauthorized  by  its 
articles  of  incorporation  and  the  laws  of  the 
state  of  its  creation.  Merrick  v.  Burlington, 
etc.,   Plunk   Road   Co.,   11   Iowa   74,   holding 
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that  where  by  the  articles  of  incorponiUoii 
and  the  laws  of  the  state  in  which  a  foreign 
corporation  was  incorporated,  it  was  required 
to  keep  its  ofBce  within  such  state,  but  it 
actually  kept  an  office  in  Iowa,  a  preseatatimi 
of  a  note  for  payment  where  the  office  was 
actually  kept  was  sufficient 

The  holder  of  a  ceiporation  wairant  oi  ol- 
der can  ordinarily  look  only  to  the  treasurer's 
office  to  make  demand  to  bind  the  indorser, 
although  such  warrant  or  order  is  not  prop- 
erly executed  in  accordance  with  the  corpora- 
tion articles.  Merrick  v.  Burlington,  etc.. 
Plank  Road  Co.,  11  Iowa  74. 

81.  Alabama. —  Decatur  Branch  Bank  c. 
Hodges,  17  Ala.  42,  holding  that  presentment 
of  a  draft  at  tbe  place  of  business  of  the 
drawee  is  sufficient,  although  be  is  absent, 
leaving  no  one  but  his  bookkeeper. 

Jowtt.— Red  Oak  Bank  c.  Orvis,  48  low* 
691. 

Loaiaiana. —  Stat«  Bank  c.  6att«rfidd,  14 
Ia.  Ann.  80,  74  Am.  Dec.  427;  DeyrMid  v. 
Banks,  16  La.  461;  State  Bank  v.  Hennen,  4 
Mart  K.  8.  (La.)  226. 

Maine. —  Bnx^  v.  Blaney,  62  Me.  43A; 
King  V.  Crowell,  61  Me.  244,  14  Am.  Rep. 
G60. 

Siiaaavri. —  Bateson  n.  Clark,  37  Mo.  31, 
holding  that  presentment  of  a  note  at  the 
maker's  place  of  business  is  aufficlcnt,  and 
that  if  he  is  not  there  it  is  not  neceesaiy  to 
go  to  his  residence. 

New  York. —  Ogden  v.  Cowley,  2  Johns. 
(N.  Y.)  274. 

Worth  Carolina. —  Fields  V.  Mallett,  10 
N.  C.  465. 

OAio.— Belmont  Bank  c.  Patterson,  17 
Ohio  78,  holding  that  going  to  a  hotel  and 
being  informed  that  tbe  accepter  had  gmie 
away  to  be  absent  for  some  days  was  suf- 
ficient, without  presenting  tbe  bill  or  making 
demand  of  payment  on  any  one  at  the  hotd, 
in  order  to  fix  the  liability  of  an  indorser. 

Tenneatee. —  Union  Bank  tj.  Fowlkea,  % 
Sneed  (Tenn.)  SoS. 

7«rmonl. —  Sanford    e.    Norton,     17    Vt 


Canada. —  B 


I.  Eavanagh,  9  N.  Bruniw 


Louisiana. —  Mitchell  v.  Young,  ^1  La.  Ann. 
27B. 

Maine. —  Whittier  e.  Graffam,  3  Me.  83, 
holding  that  the  maker's  absence  at  sea  w«a 
no  excuse  for  failure  to  present  a  note  at  his 
residence. 

Matsachutette. —  Fierce  c.  Gate,  12  Cusb. 
(Mass.)  190,  ee  Am.  Dec.  176  (holding  that 
the  fact  that  the  maker  of  a  note  has  ab- 
sconded and  left  the  state,  leaving  no  visible 
property,  is  no  excuse  for  not  presenting  tbt 
note  for  payment  at  his  place  of  business  or 
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the  pmnmplioD  being  that  he  ]ias  left  someone  there  to  pay  or  aoBwer  a  demand." 
It  has  been  Iield  tliat  if  a  note  or  bill  ia  presented  for  payment  at  the  known  busi- 
ness house  of  the  maker  or  accepter  diinng  bQEinesa  Lours  and  it  is  closed  or  there 
ia  no  one  there  to  answer  tliere  is  a  Buflicient  preeentment,  and  it  is  not  necessary 
to  make  presentment  also  at  his  residence  or  to  seek  further  for  him.** 

e.  Cban^  of  Residence  or  Place  of  Business.  If  the  maker  of  a  note  or 
accepter  of  a. bill  changes  liia  residence  or  place  of  business  before  the  paper 
becomes  due,  but  does  not  leave  the  state,  diligence  must  be  exercised  in  the 
absence  of  a  personal  demand  to  find  bis  new  residence  or  place  of  business  and 
make  preeentment  there."  If  it  is  not  known  and  cannot  be  found  by  the  exer- 
cise oi  reasoi^able  diligence  presentment  is  excused  or  may  be  made  at  liis  former 
residence."  If  the  maker  or  accepter  instead  of  merely  changing  his  residence 
in  the  state  abandons  his  residence  and  place  of  business  and  goes  to  another  state 
or  conntry,  presentment  at  liia  former  residence  or  place  of  business  will  be  snffi- 

restdence]  ;  Orkiiit«  Bank  v.  Ajera,  14  Pick. 
(Masb.)   3«2,  28  Am.  Dec  263. 

Rhode  Jiland.— Gt&Mr  o.  Rounds,  16  R.  I. 
236,  14  Atl.  863. 

93.  KeiBon  for  th«  rnla. — "  Though  t,  man 
is  out  of  town,  yet  if  he  haa  s  domicil,  or 
place  of  buaineas,  it  is  to  be  presumed  tliat 
lie  will  leave  some  perMc  charged  with  the 
care  of  his  bueinesa,  or  at  least  some  one  be- 
tween whom  and  himself  there  is  a  privity 
or  conSdence.  It  is  upon  this  principle  that 
all  notices  at  one's  domicil,  and  alt  notices 
respecting  transactions  of  a  commercial 
nature  at  one's  known  place  of  buainees,  are 
deemed  in  law  to  be  good  constructive  notice 
and  to  have  the  legal  effect  of  actual  notice." 
Granite  Bank  v.  Ajere,  14  Pick.  (Mass.) 
392,  394,  2S  Am.  Dec.  253. 

94.  Wiseman  c.  Chiappella,  Z3  How. 
[U.  S.)  368,  16  L.  ed.  466,  where  Wayne,  J., 
said:  "  We  infer,  from  all  the  cases  in  our 
books,  not  withstanding  many  of  them  are  con- 
tradictory to  snbsequebt  decisions,  that  the 
practice  now,  both  in  England  and  the  United 
States,  does  not  require  more  to  be  done,  in 
the  presentment  of  a  bill  of  exchange  to  an 
acceptor  for  payment,  than  that  the  demand 
should  be  made  of  a  merchant  acceptor  at 
bis  counting  room  or  place  of  business;  and 
if  that  be  closed,  so  in  fact  that  a  demand 
cannot  be  made,  or  that  the  acceptor  is  not 
to  be  found  at  his  place  of  business,  and  has 
left  no  one  there  to  pay  it,  that  further  in- 
quiry for  him  is  not  necessary,  and  will  be 
considered  as  due  diligence;  and  that  pre- 
■enting  a  bill  under  such  circumatancea  at 
the  place  of  business  of  the  acceptor  will  be, 
prima  facie  evidence  that  it  had  been  done  at 
a  proper  time  of  the  day."  See  also  State 
Bank  p.  Satterfield,  14  la..  Ann.  80,  74  Am. 
Dec.  «7;  Shed  P.  Brett,  1  Pick.  (Mass.)  413; 
Baumgardner  v.  Reeves,  35  Pa.  St.  250; 
Siildiaoher  c.  Charleston  Bank,  8fl  Tenn.  201, 
S  S.  W.  129,  e  Am.  St.  Rep.  82S;  Union  Bank 
V.  Fowlkes,  2  Sneed  (Tenn.)  555.  Compare, 
Itowever,  Ellis  V.  Commercial  Bank,  7  How. 
(Miss.)  294,  40  Am.  Dec.  03. 

90.  rUinois.— TarltoD  v.  Milter,  1   III.  SB. 

IrottinoMc —  BigGlow  v.  Kellar,  6  Ia.  Ann. 
£9,  S4  Am.  Dec.  555;  Oakey  c.  Beauvais,  11 
U..  4ST. 
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UattaclvuMttt. — Famsworth  c.  Mullen,  IM 
Mass.  112,  41  N.  B.  131;  Qranit«  Bank  V. 
Ayers,  16  Pick.  (Mass.)  302,  28  Am.  Dec. 
253;  Freeman  t>.  Boynton,  7  Mass.  483. 

Veui  York. — Anderson  c.  Drake,  14  Johns. 
(N.  Y.)   114,  7  Am.  Dec.  442. 

Rhode  Itland. —  Glaser  P.  Rounds,  16  R.  I. 
235,  14  Atl.  803. 

South  Carolina. —  Galpin  V.  Hard,  9  Mc- 
Cord  {S.  C.)  394,  15  Am.  Dec.  640. 

Tenneasee. —  Sulzbacher  v.  Charleston  Bank, 
Be  Tenn.  201,  6  S.  W.  120,  6  Am.  SL  Rep. 
82B;  Union  Bank  P.  Fowlkes,  2  Sneed  |Tenn.} 
595. 

96.  Farley  V.  Hewson,  10  La.  Ann.  783; 
Petet  p.  Zanders,  6  La.  Ann.  364  (holding 
that  where  the  maker  had  no  place  of  busi- 
ness and  reABonable  diligence  was  unsuccess- 
fully exercised  to  find  his  residence  a  demand 
at  an  office  in  which  he  had  recently  trans- 
acted his  business  was  sufficient  to  bind  the 
indorser)  ;. Central  Bank  v.  Allen,  16  Me.  41; 
Whittier  v.  Oraffam,  3  Me.  82;  Famsworth 
c.  Mullen,  164  Mass.  112,41  N.  E.  131;  Faton 
p.  Lent,  4  Duer  (N.  Y.)   231. 

Infarmatlon  ai  to  dunge  of  Teridence. 
~-Where  the  holder  of  a  note  or  his  agent 
knows  that  the  maker  has  recently  been  re- 
siding at  a  particular  place,  and  he  is  in  fact 
still  residing  there,  failure  to  present  the 
note  at  such  residence  is  not  excused  by 
mere  rumor  that  the  maker  has  changed  his 
residence.  Due  diligence  requirea  at  the 
least  that  inquiry  should  be  made  at  such 
residence.     Hume  r.  Watt,  5  Kan.  34. 

Chuige  of  domicile  by  collnaian  with  ia- 
doraai, —  Where  the  drawer  of  a  note  changes 
his  domicile  shortly  before  its  maturity,  oy 
collusion  with  the  indorser,  with  the  view 
of  creating  difficulty  in  making  the  proper 
demand  for  protest,  and  thereby  enabling  the 
indorser  to  resist  the  payment  of  the  note, 
the  demand  will  be  considered  as  having  been 
properly  made  at  the  place  which  the  public 
had  been  led  to  suppose  was  the  drawer's 
place  of  business,  and  the  indorser  will  conse- 
quently be  held  lii^le.  McHenry  v.  Kellar, 
6  Lb.  Ann.  326. 


[X.  C.  2,  •] 
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cient,"  or,  according  to  some  of  the  cases,  presentment  will  be  altcwether  excnsed." 
If  tliQ  maker  of  a  note  resides  and  has  his  place  of  bneinese  ont  of  the  state  at  the 
time  the  note  is  given  and  there  is  no  agreement  to  the  contrary,  diligence  must 
he  exercised  to  find  his  residence  or  place  of  bnuness  wherever  it  may  be  and  to 
present  the  note  there,** 

r.  Notes  Dated  at  Particular  Place.  If  a  note  is  dated  at  a  partionlar  place 
and  does  not  specify  any  place  of  payment,  the  place  of  payment  is  presamphvely 
the  place  of  date,  and  it  is  necessary  and  sufficient  to  seek  the  maker  personally 
or  his  residence  or  place  of  bueinesa  at  snch  place.'  The  place  of  date,  however, 
is  Miarfi\y  prima  facie  the  place  of  payment,  and  if  the  maker  bas  a  residence  or 
place  of  business  elsewhere,  and  this  fact  is  known  or  could  be  ascertained  by  the 
exercise  of  reasonable  diligence   by  the  holder  or  his  Agent,  it  is  the  general 


87.  Alabama. —  Goading  v.  Britain,  1  Stew. 

&P.   (Ala.)   282. 

Kentucky.— Ta.j\or  v.  Illinois  Bank.TT.B. 
Mon.   (Ky.)   576. 

Maryland.—  Nailor  c.  Bowie,  3  Md.  2.51, 
I  Maaaacfiusetts. —  Grafton  Back  o.  Cox,  13 
Graj  (MasB.)  503  (holding  that  where  the 
'  maker  of  a  note  has  before  its  maturitj  be- 
come insolvent,  absconded  from  the  state, 
and  gone  into  parts  unknown,  there  must  be  a 

Eireamtment  and  demand  of  paTment  at  his 
sat  place  of  busineBs  or  of  residence  or  due 
and  reasonable  efforts  to  find  them  for  that 
purpose  in  order  to  fix  the  indorser  and  ren- 
der bis  liability  absolute ;  that  such  demand 
will  he  sufficient  it  made  at  either  of  those 
places,  if  they  were  both  left  and  abandoned 
at  the  same  time;  but  if  there  be  a  differ- 
ence in  the  time  it  should  be  made  at  that 
which  was  the  most  recently  occupied}  ;  Or- 
leans Bank  v.  Whittemore,  12  Gray  (Mass.) 
409,  74  Am.  Dec,  6(M;  Wheeler  v.  Field,  8 
Mete.  (Mass.)  290. 

Minneiota. —  Herrick  P.  Baldwin,  17  Minn, 
209,  ID  Am,  Rep.  161. 

A'eio  Hampshire. —  New  York  Belting,  etc., 
Co.  V.  Elft,  61  N.  H.  352. 

Weuj  York.—  Smith  v.  Poillon,  87  N.  Y.  500, 
41  Am.  Rep.  402;  Adams  r.  '^land,  30  N.  Y. 
300  [affirming  6  Bobw.  (V.  Y.)  411];  Foster 
tJ.  Julien,  24  N.  Y.  28,  80  Am.  Dec.  320;  Tay. 
lor  ti.  Snyder,  3  Den.  (N.  Y.)  146,  45  Ani, 
Dec,  457;  Anderson  v.  Drake,  14  Joluu. 
(N.  Y.)   114,  7  Am.  Dec.  442. 

Bauih  Carolina. —  Galpin  P.  Hard,  3  Me- 
Cord  (S.  C.)  394,  15  Am.  Dec.  640. 

Vermont.—  Sanford  v.  Norton,  17  Vt  285. 

XJni'.cd  States.^  McGruder  f.  Washington 
Bank,  0  Wheat.  (U.  8.)  598,  6  L.  ed.  170. 

Canada. —  Robinson  t>.  Taylor,  4  N.  Brunaw. 
199. 

Where  «  foreign  coipoiation  having  an  of- 
fice in  a  state,  after  making  a  note  abandons 
its  ofRce  and  re  moves  from  the  state,  pre- 
sentment of  the  note  at  the  abandoned  offlce 
is  sufficient.  Smith  v.  Poillon,  87  N.  Y.  590, 
41  Am.  Rep.  402. 

9S.  Goading  ti.  Britain,  1  Stew.  &  P.  (Ala.) 
Z82;  Adams  K.  Leland,  30  N.  Y.  300  [affirm- 
ing 5  Bosw.   (N.  Y.)   411]. 

Fieaumption.-^  Where  e.  note  was  msde  in 
the  state  it  la  presumed,  the  contrary  iiot  ap- 
pearing, that  the  maker'a  residence  was  at 
[X,  C,  2.  e] 


that  date  in  the  state.  Herrick  e.  Baldwin, 
IT  Minn.  200,  10  Am.  Rep,  101. 

99.  See  supra,  X,  C,  2,  a,  note  84. 

1.  Kansas. —  Davis  e.  Sppter,  38  Kan.  •29, 
16  Pac.  793,  holding  that  in  the  absence  of 
knowledge  of  the  place  of  buaineas  or  rtsi- 
dence  of  the  makers  of  a  note,  and  if  dili- 
gent but  useless  inquiry  is  made,  a  demand 
of  the  maker  is  excused  if  the  holder  has  the 
note-  when  due  ready  to  be  presented  at  the 
place  where  it  is  dated. 

Louisiana. —  Mitchell  v.  Young,  21  La.  Aim. 
279;  Parley  e.  Hewson,  10  Ia.  Ann.  783; 
White  V.  Wilkinson,  10  Ia.  Ann.  304;  B»g- 
gett  V.  Rightor,  4  Rob.  (La.)  16;  Hepburn  t. 
Toledano,  10  Mart.  (La.)  64^  13  Am.  Dtc 
345  (holding  a  demand  sood  at  the  place 
where  the  note  pmported  to  be  executed, 
although  the  maker  resided  in  another 
state). 

.Maryland.— Staylor  v.  Ball,  24  Md.  1S3; 
Selden  v.  Washington,  17  Md.  370,  7S  Am. 
Dec.  650:  BicketU  v.  Pendleten,  14  Md.  320; 
Saaacer  c.  Whitely,  10  Md.  98,  60  Am.  Dee, 
126;  Nailor  o.  Bowie,  3  Md.  251  (holdii^ 
that  if  there  is  no  other  evidence  of  the 
maker's  reaidence  than  the  date  of  the  note 
the  holder  must  inquire  there,  the  presump- 
tion being  that  the  maker  resides  where  the 
note  is  d^ted  and  that  he  contemplated  pay- 
ment there) . 

MassacKusetta.—  Smith  t.  Philbrick,  10 
Gray   (Mass.)   2fi2,  6B  Am.  Dec.  316. 

Minneaota. —  Herrick  c.  Baldwin,  17  Wnn. 
209,  10  Am.  Rep.  161. 

j|fit«ouri.— McEee  t).  Boswell,  33  Mo.  567; 
Plabto  V.  Patehin,  26  Mo.  389. 

New  fork. —  Taylor  v.  Snyder,  3  Den. 
(N.  Y.)  145,  45  Am.  Dec.  457;  Spencer  r. 
Salina  Bank,  3  HUl  fN.  Y.)   520. 

"floTth  Carolina. —  Wittkowaki  p.  Smith,  S4 
N.  C.  671,  37  Am.  Rep.  632. 

Pennaylvania. —  Duncan  V.  McCuIlough.  4 
Serg.  &  R,   (Pa.)   480. 

South  Carolina. —  Moodie  v.  Morrall,  1 
Mill   (6.  C.)   367. 

Tenneseee. —  Mason  v.  Pritehard,  9  Heisk. 
(Tenn.)   793. 

United  SCafM.— Britten  v.  Kiccolls.  IM 
U.  S.  757,  26  L.  cd.  917;  Bm  p.  Heidelback,  i 
Lowell  (U.  B.)  526,  11  Fed.  Cas.  No.  8,322. 
9  Chic.  L^.  N.  183,  1  Cine.  L.  Bui.  21.  23 
Int.  Bev.  Bee  73,  16  Nat.  Bankr.  Reg.  49i 
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mle  that  proeentment  aDd  demand  should  be  made  at  Bnch  resideiice  or  place  of 
biisinese.' 

ST.  Agreement  as  to  Plaoe  of  Presentment  If  the  maker  of  a  note  agrees 
with  the  liolder  on  a  place  where  tlie  note  may  be  presented,  a  preeentinent  tliere 
will  be  sntiicient,  without  going  to  his  residence  or  place  of  bnBiness  or  making  a 
personal  demand.^ 

D.  Manner  of  Presentment  or  Demand — i.  In  Geheral.  Presentment 
and  demand,  it  has  been  said,  must  be  of  such  a  character  that  if  complied  with 
the  drawee  will  be  divested  of  possession  of  the  fand,^  but  no  particular  form  of 
words  is  necessary.'  The  presenting  of  a  bill,  note,  or  check  for  payment 
implies  that  the  holder  of  it  desires  and  is  ready  and  willing  to  accept  payment,*  ■ 
but  there  is  not  sufficient  demand  if  the  presentment  is  for  some  other  purpose 
than  that  of  receiving  payment.'  The  demand  should  be  in  compliance  with  the 
terms  of  tiie  paper,*  as  with  reference  to  the  coin  or  currency  in  which  it  is 
payable ; '  but  the  fact  that  paper  is  presented  with  a  request  for  payment  or  for 
new  paper  does  not  render  the  demand  insufficient.'"     If  the  drawee  of  a  bill 


(where  the  bill  was  made  and  dated  at  the 
busineBB  domicile  of  the  drawee  and  the  un- 
dertaking was  held  to  be  to  pay  it  there). 

2.  California.— Haber  f.  Brown,  101  Cal. 
445,  35  Pac  1035,  holding  that  merely  look- 
ing for  the  maker  of  a,  note  at  the  place  of 
date  IB  insufficient,  and  that  inquiry  should 
be  made  at  hia  domicile  or  known  place  of 
buainesB. 

/Hinoie.— Tarlton  r.  Miller,  1  111.  68,  hold- 
ing that  merely  searching  for  the  maker  in 
the  county  where  the  note  was  made  ie  not 
necessarily  due  diligence. 

lowi.—  Hart  17.  Wills,  B2  Iowa  sa,  2  N.  W. 
a  19,  3S  Am.  Rep.  255;  Hartford  Bank  C, 
Oreen,  II  Iowa  476. 

Louisiana. —  Bigelow  v.  BCellar,  6  I«,  Ann. 
69,  64  Am.  Dec.  EdG. 

ifaryland.— StayloT  v.  Ball,  24  Md.  183; 
Saucer  D.  Whitely,  10  Md.  98,  69  Am.  Dec. 
120;  Nailor  P.  Bowie,  3  Md.  251  (holding 
that  if,  when  the  note  falls  due,  the  maker 
resides  elsewhere  in  the  state  than   in  the 

Elace  where  the  note  is  dated,  and  this  is 
Down  ta  the  holder,  demand  muet  be  made 
at  the  maker's  place  of  residence  or  of 
bueiness ) . 

MoMoohusef  fa. —  8mith  c.  Philbrick,  10 
Gray   (Mass.)   2£2,  69  Am.  Dec.  315. 

Wissourt.— McKee  v.  Boswell,  33  Mo.  567; 
PUhto  V.  Patchin,  26  Mo.  389. 

liehrtuka. —  Nicholson  p.  Barnes,  II  Nehr. 
4S2,  9  N.  W.  652,  38  Am.  Rep.  373,  holding 
that  where  an  address  other  than  the  place  of 
date  is  appended  below  the  name  of  the-maker 
demand  must  be  made  there,  and  not  merely 
at  the  place  of  date. 

Wew  York. —  Taylor  c.  Snyder,  3  Den. 
(K.  Y.)  145,  46  Am.  Dee.  457;  Andenon  p. 
Drake,  14  Johns.  (N.  Y.)  114,  T  Am.  Dec. 
442. 

Penn«ylMinia. —  Oznard  P.  Vamum,  111  Pa, 
St.  193,  2  Atl.  224,  56  Am.  Rep.  25S;  Light- 
ner  v.  Will,  8  Watta  h.  S.  (Pa.)  140;  Bora- 
wing  V.  Armstrong,  9  Phila.  (Pa.)  69,  28 
L^.   Int.    (Pa.)    228. 

iSoulh  Carolina. —  Qalpin  p.  Hard,  3  Mc- 
Cord  (S.  C.)  394,  15  Am.  Dec.  640,  holding 
that  the  fact  that  a  note  is  dated  at  a  par- 


ticular place   does  not  necessarily  render  it 

Eayable  at  that  place  alone,  and  if  inquiry 
e  made  for  the  drawer  at  such  place  and  ha 
cannot  be  found  the  holder  is  not  thereby 
excused  from  inquiring  elsewhere. 

Tennes«ee. —  Mason  u.  Pritchard,  9  Heiak. 
(Tenn.)  793. 

VniteA  Statei. —  Britton  v.  Niccotle,  104 
U.  8.  767,  26  L.  ed.  917. 

3.  StaU  Bank  p.  Hurd,  12  Mass.  172;  Mc- 
Kee  p.  Boswell,  33  Mo.  667 ;  Meyer  d.  Hib- 
sher,  47  N.  Y.  266;  Apperson  p.  Bynum,  6 
Coldw.  (Tenn.)  341. 

4.  Burch  p.  Newberry,  1  Barb.  (N.  Y.) 
64S,  666  laffirned  in  10  N.  Y.  374],  holding 
that  a  demand  of  payment  of  an  order  should 
be  made  "  by  some  third  person  authorized  to 
receive  the  actual  possession  of  the  fund," 
and  that  a  demand  mode  by  the  drawees  on 
themselves  was  insufficient. 

5.  Gr^  p.  Geoi^,  16  Ean.  646. 

6.  See  Simpson  p.  Pacific  Mut  L.  Ins.  Co., 
44  Cal.  139. 

7.  Chase  P.  Evoy,  49  C^l.  467  (holding  that 
presenting  a  note  to  tlie  maker's  administra- 
tor for  allowance  is  not  a  demand)  ;  Simpson 
p.  Pacific  Mut.  L.  Ina.  Co.;  44  Cal.  139  (hold- 
ing that  presenting  a  check  for  the  purpose  of 
ascertaining  the  genuinenesB  of  the  signatures 
or  to  identify  the  payee  is  not  sufficient)  ; 
Bradford  p.  Fox,  39  Barh.  (N.  Y.)  203,  16 
Abb.  Pr.  (N.  Y.)  61  (holding  that  presenting 
a  check  for  certification  merely  is  not  equiva- 
lent to  a  demand  of  payment). 

Service  of  process  in  an  action  on  a  note  is 
not  a  sufficient  demand  to  charge  an  in- 
doraer.  Montgomery  Branch  Bank  p.  GaCF- 
ney,  9  Ala.  153. 

8.  Parker  P.  Stroud,  93  N.  Y.  379,  60  Am. 
Rep.  685. 

Place  of  preoentment  see  supra,  X,  C 
e.  Langenberger  c.  Kneger,  4S  Cal.  147,  17 
Am.  Rep.  413,  holding  that  demand  of  pay- 
ment in  gold  coin  is  not  sufficient  to  charge 
the  drawer  of  a  draft  which  does  not  specify 
the  kind  of  money  in  which  it  is  made  pay- 
able. 

10.  Presentment  of  a  note  with  a  request 
for  payment  or  a  new  note  is  a  good  demand 
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dues  not  refuse  pftyment,  hot  merely  reqniree  and  is  giren  time  to  examine  \m 
accounts,  a  new  demand  is  necBaaary  beiore  protest." 

2.  Paper  Patablb  G&nbballt.  Where  a  bill  or  note  is  payable  generally  and  not 
at  A  bank  or  other  particular  place,  it  is  necessary  that  it  be  presented  to  tlie 
maker  or  accepter  personally  or  at  his  place  of  bnsinese  or  residence,  anless  the 
circumstances  are  eucli  as  to  excuse  such  presentment.'* 

S.  PipBB  Payabls  at  a  Bank  or  Otheb  Place.  Where  commercial  paper  ii 
payable  at  a  particular  office  or  other  place,"  having  or  leaving  it  at  such  place 
to  be  surrendered  when  paid  is  a  sufficient  demand,  and  presentment  to  the 
maker  or  accepter  personally  or  at  his  place  of  business  or  residence  is  not  neces- 
sary.'* If  it  is  payable  at  a  bank  it  is  sufficient  if  the  bank  is  its  holder  or  if  it 
is  in  the  bank  at  maturity  ready  to  be  surrendered  when  paid,  and  a  formal 
demand  is  nnneceseary.'*    The  rule  that  where  commercial  paper  is  payable  at  a 

JTioft^iran.  — Kftrtln  v.  Smith,  lOS  Hkdi. 
278,  66  N.  W.  «1. 

tft«*i«*ippi. —  GoodloA  r.  Oodlcy,  13  Sm. 
k  M.  (Miss.)  233,  61  Am.  Dee.  160. 

JftM»»ri. —  aoti^  p.  Holden,  116  Mo.  33«, 
21  S.  W.  1071,  37  Am.  St.  Rep.  3B3:  La«- 
reuM  V.  Dobytu,  30  Mo.  196. 

y0U>  YorA:. —  Merchants'  Bank  v.  Blderldn, 
2B  N.  Y.  178  (holding  that  there  is  a  Bnffl- 
cient  presentment  of  a  note  where  it  is  left 
for  collection  at  tlie  bsjilc  where  it  is  pay- 
able and,  the  maker  having  no  funds,  is  re- 
turned to  the  holder  before  the  expiration  of 
the  last  business  hour^  ;  Dfkmaii  o.  North- 
ridge,  1  N.  Y.  App.  Div.  26,  36  N.  Y.  Suppl. 
962,  72  N.  Y.  St.  64;  Ogden  c.  Dobbin.  2  Halt 
(N.  Y.)  112;  Gillett  r.  Averill,  6  Den.  (N.  Y.I 
85;  TroT  City  Bank  c.  Grant,  Ijilor 
(N.  Y.)  118;  NichoU  C.  Goldamith,  7  Wend. 
(N.  Y.)    160. 

Penfuylvomut.—  Hallowell  p.  Cuny,  41  Pa, 


on  a  note  payable  on  or  after  sight.     Wolfe 
t.  Wblt«man,  4  Harr.  (Del.)  246. 

11.  Case  f.  Burt,  15  Mich.  92.  But  see 
Allen  ti.  Kramer,  2  111.  App.  205- 

12.  See  »upni,  X,  C,  S. 

13.  PUc«  of  presentment  apecifivd  aee 
Mpra,  X,  C,  1. 

14.  Delatcore. — Allen  v.  Miles,  4  Harr. 
(Del.)   234. 

lllmtAa.—  Erren  v.  Wilbor,  99  111.  App.  132. 

itf ifsouri. —  Lawrence  v.  Dobyna,  30  Mo. 
196. 

Weu>  Yorfc.— Meyer  P.  Hibeher,  47  N.  Y. 
266  (holding  that  a  iiot«  may  be  left  in  a 
designated  town  at  a  place  agreed  upon,  but 
not  expressed  on  the  face  of  the  note) ; 
Woodin  r.  Foster,  16  Barb.  (N.  Y.)  146  (hold- 
ing that  it  is  Buflicient  to  leave  a  note  at  the 
place  of  payment  the  day  before  it  (alls  due. 


160. 

Oftio. —  Remington 
507- 

EngXaiad. —  Hawkey  P.  Berwick,  4  Bing.  136, 
12  Moore  C.  P.  478,  13  E.  C.  L.  438. 

CitnaAi.— Souther  v.  Wallace,  20  Nora 
Scotia  50B  \.i).ffirmeA  in  9  Can.  L.  T.  210] ; 
Harris  r.  Perry,  8  U.  C.  C.  P.  407. 

A  bill  may  be  left  in  the  morning  In  the  ac- 
cepter's hands,  with  the  understanding  that 
the  money  will  be  called  for  later  in  the  day. 
Hoar  r.  Dacoata,  2  Str.  910;  Turner  v.  Mead, 
1  Str.  416.  Contra,  Hayward  c.  Bank  of 
England,  1  Str.  550. 

15.  Deloioore.—  Allen  v.  Miles,  4  Harr. 
(Del.)   234. 

/Ilinots.— Wing  p.  Beach,  31  111.  App.  78. 

fenludcy.— Huffaker  p.  Monticello  Nat. 
Bank,  13  Bush  (Ky.)  644,  649,  where  it  was 
said:  "That  the  note  was  in  the  bank,  in 
the  custody  of  the  proper  officer,  on  the  day 
sf  its  maturity,  is  not  an  eicuse  for  not  pre- 
senting it,  but  such  poaseaaion  is  of  itself 
treated  ss  due  presentment." 

Louiftona. —  Thomas  P.  Marsh,  2  La.  Ann. 
363. 

Jfarylnnd. —  Farmers'  Bank  p.  Duvall,  7 
Gill  k  J.   (Md.)   78. 

Mataa<iKu»etts. —  Berkshire  Bank  p.  Jones, 
6  Mass.  S24,  4  Am.  Dec.  175.  And  see  Gil- 
bert f.  Dennis,  3  Mete.  (Mass.)  495,  38  Am. 
Dee.  329. 


[X.  D.  1] 


ington,   8   Ohio  Rhode  Itland. —  Bamea  d.  Vaugban,  6  R.  I. 

269. 

8oul\  Carolina. —  State  Bank  p.  Flagg,  1 
Hill    (S.  C.)    177. 

Tennessee. —  State  Bank  p.  Napier,  6 
Humphr.    (Tenn.)    270,  44  Am.  Dec.  308. 

Untied  Slates.— U.  8.  Bank  p.  Cameal,  2 
Pet.  (U.  S.)  543,  7  L.  ed.  513;  Fullerton  r. 
U.  S.  Bank,  1  Pet  (U.  S.)  604,  7  L.  ed.  280; 
Brent  p.  MetropolU  Bank,  1  Pet.  (U.  S.) 
89,  T  L.  ed.  65;  U.  S.  Bank  c.  Smith,  11 
Wheat.  (U.  S.)  171,  6  L.  ed.  443;  Browning 
p.  Andrews,  3  McLean  (U.  S.]  676.  4  F^. 
Cas.  No.  2,040. 

England. —  Bailey  e.  Porter,  14  L.  J.  Excfa. 
244,  14  M.  &  W.  44. 

Canada.  -^  Merchants  Bank  p.  Mulvey,  d 
Manitoba  467;  Union  Bank  p.  MeKilligan,  4 
Manitoba  29;  Pnllen  v.  Sauford,  16  Nova 
Scotia  242. 

Wfaeie  by  the  nsace  of  tlw  bank  all  persona 
having  notes  payable  there  are  allowM  until 
the  ezpiration  of  banking  hours  for  pay- 
ment, a  demand  of  payment  at  the  bank  be- 
fore that  time  is  insufficient,  unless  tile  note 
is  permitted  to  remain  in  bank  until  the  elostt 
of  banking  houra.  Planters'  Bank  c.  Mark- 
ham,  5  How.  (Miss.)  397,  37  Am.  Dec.  182. 

Presomption. —  If  paper  belongs  to  the 
bank  at  which  it  is  mode  payable  proper  pi^ 
sentment    there    will    be    prcaumed    without 
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bank  or  other  particnlar  place  tliere  is  sufficient  presentment  and  demand  if 
it  is  at  such  place  on  the  day  it  becomes  dtie  does  not  apply  to  paper  payable  on 
demand.  In  such  a  case  format  demand  of  payment  at  the  place  specified  is 
necessary  to  render  the  paper  due,"  In  presenting  a  clieck  for  payment  to  the 
bank  on  which  it  is  drawn  no  particular  form  of  expression  is  necessary  to  make 
a  legal  demand  and  refusal,  but  it  is  snEQcient  if  it  clearly  appears  that  tlie  bank, 
after  demand,  declines  to  honor  the  check." 

4.  Pbosuctioh  op  Bill  or  Note.  It  is  a  general  mle  that  the  pergttn  demand- 
ing payment  of  a  bill  or  note  most  hare  possession  of  the  same  at  the  time  and 
prodace  or  offer  to  produce  the  same  if  reijuested,  or  tlio  demand  will  be  inef- 
fectual," and,  if  the  paper  is  secured  by  collateral,  the  collateral  should  also  be  pro- 


63. 

Rxami nation  of  books. —  It  b  a  aufflciently 
formal  demutid  to  request  an  examiiuitioii  of 
the  booki  of  the  bank  ob  to  the  condition  of 
the  maker's  accoimt,  and  to  aMertain  that 
there  aro  no  funcU. 

Ltniuuina. —  MaurJn  f.  Perot,   16  La.   270. 

tieva  York.—  Nichols  t.  Goldsmith,  7  Wend. 
(N.  Y.)  160. 

Routh  Carolina. —  Stat«  Bank  e.  Flaw',  I 
Hill  (S.  C.)  177. 

VtiiteA  fflatea.— U.  S.  Bank  c.  Smith,  11 
Wheat.   (U.  S.)    171,  6  L.  ed.  443. 

EngXand. —  Bailey  u.  Porter,  14  L.  J.  Exoh. 
244,  14  M.  k  W.  44. 

Inqnii;  by  the  holder  or  his  agent  of  the 
bookkcepcT  whether  there  are  funds  to  meet 
the  obligation  and  a  reply  that  there  are  no 
funds  is  sufficient.  Browning  \>.  Andrews,  3 
McLean  (U.  S.)  576,  4  Fed.  Cag.  No.  2,040. 
See  also  Wilmin^n,  etc.,  Bank  p.  Cooper,  1 
Harr.  (Del.)  10;  Gillett  p.  Averill,  5  Den. 
(N.  Y.)   85. 

Lost  or  mislaid  paper. —  If  a  bill  or  note 
payable  at  a  bank  is  sent  to  the  bank  b;  mail 
for  collection,  and  the  letter,  before  it  is 
opened,  is  lost  or  mislaid  bo  that  the  officers 
do  not  know  that  the  paper  is  in  the  bank  on 
the  day  of  maturity,  the  paper  is  not  to  be 
regarded  as  present  in  the  bank  so  as  to  con- 
stitute a  presentment  or  demand  against  the 
maker  or  accepter.  In  such  a  case  the  holder 
loses  his  remedy  against  the  drawer  or  in- 
dorser.  His  remedy  is  by  en  action  against 
the  bank  for  its  negligence.  Chicopee  Bank 
P.  Philadelphia  Seventh  Nat  Bank,  8  Wall. 
(U.  8.)   641,  19  L.  ed.  422. 

16.  National  Hudson  River  Bank  p.  Kin- 
derhook,  etc,,  R.  Co.,  17  N.  Y.  App.  Div.  238, 
45  N.  Y.  Suppl.  588  [o/^rminp  162  N.  Y.  623, 
67  N.  E.  1118],  holding  that  a  letter  written 
t^  a  bank  to  the  maker  of  a  note  payable  at 
such  bank  on  demand,  requesting  payment  on 
the  day  specifled,  is  not  such  a  demand  as  to 
mature  the  note  and  require  protest  on  the 
day  specifled,  in  order  to  charge  the  indorsers, 
where  it  does  not  appear  what  reply  was  made 
to  the  letter  or  that  the  maker  had  any  funds 
in  the  bank.  See  also  Parker  r.  Stroud,  08 
N.  y.  379,  BO  Am.  Rep.  685. 

IT.  Gregg  t.  George,  16  Kan.  546,  holding 
that  the  hank's  refusal  to  pass  the  check  t^ 
the  credit  of  the  holder  is  a  dishonor  of  it. 

18.  Z/ouUiano. —  Peet  o.  Dougherty,  7  Rob. 


(La.)  86;  Union  Bank  p.  Penn,  7  Rob.  (La.) 
79;  Harbour  p.  Taylor,  7  Rob.  (La.)  32; 
Nott  p.  Beard,  16  La.  308;  Carlile  p.  Hold- 
ship,  15  La.  375. 

ifaiTW.— King  p.  Crowell,  61  Me.  244,  14 
Am.  Rep.  560. 

UoryianA. —  Nailor  p.  Bowie,  3  Md.  251; 
Farmers'  Bank  e.  Duvali,  7  Gill  ft  J.  (Md,) 
78. 

MtuaaclwMettt. —  Arnold  c.  DrcMer,  9  Allen 
(Mass.)  435;  Shaw  p.  Reed,  12  Pick.lMass.) 
132;  Whitwell  P.  Johnson,  17  Mass.  449,  S 
Am.  Dec.  165;  Freeman  p.  Boynton,  7  Mas.t. 
463. 

ifiSRouri. —  Draper  v.  Clemens,  4  Mo.  42. 

A'cio  YorA. — ■  Vergennes  Bank  tr.  Cameron, 
7  Barb.   (N.  Y.)    143. 

Firffinia.— Waring  p.  Betts,  00  Va.  46,  51, 

17  S.  £.  739,  44  Am.  St  Rep.  890,  where  it 
is  said:  "Presentment  of  the  bill  or  note 
and  demand  of  payment  should  be  made  by 
an  actual  exhibition  of  the  instrument  itself, 
or  at  least  the  demand  of  paymeot  should  be 
accompanied  by  some  clear  Indication  that  the 
instrument  is  at  hand  ready  to  be  delivered, 
and  such  must  really  be  the  case." 

XJnited  Btatet. —  Musson  v.  Lake,  4  How. 
(U.  B.)  262,  11  L.  ed.  967. 

L'nsiond.— Griffin  e.  Weatherby,  L.  R.  3 
Q.  B.  753,  9  B.  A  S.  728,  37  L.  J.  Q.  B.  280, 

18  L.  T.  Rep.  N.  S.  881,  17  Wkly.  Rep.  8; 
Hansard  c.  Robinson,  7  B.  £  C.  90,  14  £.  C.  L. 
60,  9  D.  4  R.  860,  5  L.  J.  K.  B.  O.  S.  242, 
R.  a.  M.  403  note,  21  E,  C,  L.  780,  31  Rev. 
Rep.   166. 

Canado.^De  la  Chevrotifire  p.  Guilmet,  9 
Montreal  Leg.  N.  412 ;  Cousineau  P.  Lecours, 
4  Montreal  Super.  Ct  249;  Jordan  p.  Coates, 
7  N.  Brunsw,  107. 

"  This  is  requisite  in  order  that  the  drawer 
or  acceptor  may  be  able  to  judge  (1)  of  the 
genuineness  of  the  instrument;  (2)  of  the 
right  of  the  holder  to  receive  payment;  and 
(3)  that  he  may  immediately  reclaim  posses- 
sion of,  upon  paying  the  amount."  Waring 
V.  Betts,  90  Va.  46,  SI,  17  S.  E.  739,  44  Am. 
St.  Rep.  890. 

The  paper  ahotild  be  iu  the  handa  of  a  p«T- 
■on  anthorind  to  receive  payment  of  it. 
Shaw  ti.  Reed,   12  Pick.   (Mass.)    132. 

Interest  coupons  may  be  presented  with- 
out producing  the  principal  note.  Codmon 
p.  Vermont,  eto..  R.  Co.,  17  Blatchf.  (U.  S.) 
1,  6  Fed.  Cas.  No.  2,936. 

Where  a  Mil  of  exchange  is  executed  in  a 
set  of  two  or  more  parts  one  part  may  be 
[X,  B.  4] 
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duced  or  offered."  Fosseseion  and  production  of  the  instrnment  may,  however,  be 
dispensed  with  if  it  hae  been  lost  or  destroyed  ^  or  if  there  is  an  establislied  cnstom 
rendering  it  unnecessarj  under  the  circu  in  stances. °^  Actual  prodnction  and  exhi- 
bition of  t!ie  paper,  however,  ia  not  necesaarv,  where  its  prodnction  is  not  requested, 
and  payment  is  refnsed  on  other  grounds  tlian  its  n  on -production. '^ 

6.  Dbhahd  bt  Letter  or  Wrttten  Notice.  Ordinarily  a  demand  in  writing 
mailed  or  sent  to  tlie  maker  of  a  note  or  accepter  of  a  bill  or  left  at  Iiia  house  wim 
a  servant  is  not  a  suflieient  presentment  to  charge  a  drawer  or  indorserj"  but 
each  a  demand  may  be  sufficient  nuder  special  circnmstances,"  as  where  it  is 

presented.  Kenworthy  v.  Hopkins,  ]  Johna. 
Cas.  (N.  Y.)  107. 

Bai^-notes  maj'  be  presented  for  payment 
in  a  package,  and  pajment  of  the  aggr^ato 
amoont  demanded.  Reapera'  Bank  v.  Willard, 
24  III.  433,  76  Am.  Dec.  756;  Sutfalk  Bank  c. 
Lincoln  Bank,  S  Magon  (U.  S.)  1,  23  Fed. 
Cas.  No.  13,590. 

In  making  demand  against  estate  of  a  de- 
ceaied  maker  a  claim  has  been  held  to  be 
sufficient  without  producing  the  note.  Posey 
r.  Deratur  Bank,  12  Ala.  S02. 

Non-negotiable  notes.—  PoBBeHHion  or  pro- 
duction of  a  non- negotiable  note  is  not  neces- 
sary to  a  proper  demand  of  payment.  Wain 
c.  Bailey,  10  A.  &  £.  016,  2  P.  &  O.  607,  37 
E.  C.  L.  330. 

19.  Ocean  Nat  Bank  v.  Fant,  60  N.  Y. 
474. 

20.  Hinsdale  v.  Miles,  5  Conn.  331  (hold- 
ing that  a  demand  of  payment  of  a  lost  note, 
on  presentment  of  a  copy,  is  sufficient  pre- 
sentment) ;  Arnold  V.  Dresser,  8  Allen 
(Mass.)  435;  Farmers'  Bank  v.  Reynolds,  4 
Band.  (Va.)  IBS  (holding  that  where  a  bank- 
note was  cut  in  half  and  one  half  was  sent 
by  mail  and  lost  the  bolder  of  the  remaining 
half  had  the  right  to  demand  payment  at  the 
bank  upon  presentation  of  the  half  in  his  pos- 
session, proving  ownership,  and  giving  the 
bank  an  indemnifying  bond). 

21.  Portland  Bank  i;.  Brown,  22  Me.  29S; 
Warren  Bank  t.  Parker,  S  Gray  (Mass.)  221; 
Whitwell  V.  Johnson,  17  Mass.  449,  0  Am. 
Dec.  166;  Statesville  Bank  v.  Pinkers,  63 
N.  C.  377- 

The  caahier  of  a  bank  with  which  a  nota 
has  been  left  for  collection  need  not  have  the 
note  with  him  when  he  demanded  payment  in 
order  to  hold  an  indorser,  but  it  is  sufficient 
if  the  note  is  in  the  bank  where  it  can  be 
produced  if  requested.  Gallagher  «.  Roberts, 
n  Me.  480. 

Taking  note  from  fllea. —  If  a  note  payable 
at  a  bank  is  there  on  the  day  of  its  maturity 
and  the  maker  does  not  go  there  to  pay  it 
or  provide  funds  for  its  payment  it  ia  not 
necessary  to  take  the  note  from  the  files  and 
make  a  demand.  Gilbert  v.  Dennis,  3  Mete. 
(Mass,)    496,   38  Am.   Dec.   329. 

A  notary  need  not  have  posaessioji  of  not* 
when  he  demands  payment,  where  the  not«  ia 
held  by  a  bank,  ia  payable  there,  and  is  in 
the  cashier's  hands;  but  it  is  otherwise,  if 
the  place  of  payment  is  other  than  at  the 
bank  and  the  bank  is  not  the  holder.  Union 
Bank  v.  Jones,  4  la..  Ann.  220;  Union  Bonk 
V.  Morgan,  2  La.  Ann.  413. 
[X.  D,  4] 


22.  Conneofiouf.  —  Lockwood  o.  Crawford, 
18  Conn.  301. 

ifotne.— King  v.  Crowell,  01  Me,  244,  14 
Am.  Rep.  660. 

iiaavickuMeUa. —  Legg  t>.  Vinal,  105  Mass. 
655,  43  N.  E.  S18;  Gilbert  c.  Dennis,  3  MeU. 
(Mass.)   495,  38  Am.  Dec.  329. 

flev)  rorfc.— Porter  f.  Thom,  187  N.  T. 
684,  60  N.  E.  1119  iaHiTming  40  N.  Y.  App. 
Div.  34,  57  N.  Y.  Suppl.  478]. 

Virfftnio.— Waring  e.  Belts,  90  Va.  48,  17 
S.  £.  730,  44  Am.  St.  Rep.  890. 

23.  Colorado.  —  German  Nat.  Bank  c. 
Bums,  12  Colo.  639,  21  Pac  7U,  13  Am.  bt 
Sep.  247. 

/OUM. —  CIosz  c.  Miracle,  103  Iowa  198,  72 
N.  W.  502. 

ifaiM.—Davis  c.  Gowen,  19  Me.  447 ;  Whit- 
tier  V.  Graffam,  3  Me.  S2. 

Maryland. —  Farmers'  Bank  U.  Duval),  T 
Gill  k  J.  (Md.)  78. 

»eu3  Hampshire. —  Moore  p.  Waitt,  I3N.H. 
415,  holding  that  where  a  bill  of  exchange 
accepted  by  the  drawee  is  left  at  a  bank  for 
collection  a  notice  sent  by  the  bank  through 
the  mail  to  the  accepter  and  the  drawer  on 
the  last  day  of  grace  that  the  bill  has  been 
left  there  for  payment  is  Hot  sufficient  present- 
ment and  demand  to  render  the  drawer  liable. 

New  yorfc.— Parker  c.  Stroud,  08  N.  Y. 
379,  60  Am.  Bep.  6S5 ;  National  Hudson  River 
Bank  V.  Klnderhook,  etc.,  R.  Co.,  17  N.  V. 
App.  Div.  232,  46  N.  Y.  Suppl.  688  [affirmed 
In  162  N.  Y.  623,  67  N.  E.   1118]. 

Pertfiaiflvania.—  Stuckert  v.  Anderson.  3 
Whart.   (Pa.)    IIB. 

Rhode  Island. —  Barnes  p.  Vaugban,  0  R.  L 
269. 

South  Carolina. —  Halls  v.  Howell,  Hara 
(S.  C.)    428. 

United  Stales. — Camden  v.  Doremus,  3  How. 
(U.  S.)   616,  11  L.  ed.  706. 

England. —  Norfolk  v.  Howard,  2  Show.  236. 

Canada. —  Thome  P.  Scovil,  4  N.  Brunsv. 
657. 

24.  Tredick  f.  Wendell,  1  N.  H.  80,  hold- 
ing that  where  a  note  was  left  at  a  bank  for 
collection,  and  on  the  day  wiien  it  becanx 
due  a  letter  was  sent  to  the  bouse  of  the 
maker,  which  was  within  a  few  rods  of  tha 
bank,  informing  him  where  the  note  was  and 
requesting  him  to  pay  it,  hut  the  maker  waa 
not  at  home  when  the  tetter  was  delivered, 
there  was  a  aufficient  demand  to  charge  the 
indorser,  although  the  note  waa  not  sent  to 
the  bouse  of  the  malcer.  But  oompare  Davis 
t>.  Goweo.  19  Mo.  447;  Moore  P.  Waitt,  13 
N.  H.  416. 


Digitized  byGoOgIC 


COMMERCIAL  PAPER 


[7  Cyo.]     999 


Anthorized  b;  sn  established  nsage  known  to  and  acquiesced  in  br  the  maker  or 
accepter."  A  bill  or  draft  not  payable  at  a  bank  cannot  properly  be  presented 
for  payment  by  mailing  it  to  the  dmwee,"  but  a  draft  or  check  on  a  bant  may  be 
eent  to  the  bank  by  mail,  according  to  established  usage,*^  and  it  has  been  iield 
that  where  a  note  is  payable  at  a  hank  established  usage  may  render  it  proper  to 
send  the  same  to  tlie  bank  by  mail,  in  order  to  present  the  same  there  for 
payment.'* 

E.  To  Whom  Presentment  Should  Be  Made— i.  Ih  Qenbral.  Fresent- 
ment  is  sutticiently  made,  either  to  the  drawee  or  accepter  of  a  bill  or  to  tbe 
maker  of  a  note,  or  to  his  agent  in  his  absence,  at  the  legally  required  place,  and 
it  must  bo  BO  made  in  order  to  charge  the  drawer  or  mdoreerB,"     Presentment 


as.  Portland  Bank  v.  Brown,  22  M«.  295; 
Maine  Bank  v.  Smith,  18  Me.  09;  Whittier  t>. 
GrafTam,  3  Me.  82;  Warren  Bank  v.  Parker, 
a  Grey  (Mass.)  221  (wbere  a  bank  in  Bos- 
ton with  wbicli  a  promissoiy  note  wai  placed 
for  collection  gave  notice  to  the  maker  be- 
fore the  note  fell  due,  according  to  tbe  usage 
in  Boston,  of  the  da;  when  the  note  would  be 
payable  and  requested  him  to  come  and  pay 
it,  and  the  note  remained  in  the  bank  through 
the  banking  hours  of  that  day, —  it  being 
held  that  if  the  maker  nag  a  trader  and  ac- 
customed to  transact  business  at  tbe  bank 
his  consent  to  the  general  usage  which  made 
Buch  notice  sufficient  might  be  shown,  and  if 
shown  rendered  any  other  demand  unneces- 
sary) ;  Shove  V.  Wiley,  IS  Pick.  (Mass.)  658; 
Boston  Bank  V.  Hodges,  6  Pick.  (Mass.)  420 
(holding  that  the  usage  must  be  strictly  fol- 
lowed) ;  Whitwell  r.  Johnson,  17  Mass.  449, 
B  Am.  Dec.  105;  Peirce  v.  Butler,  14  Mass. 
303;  Woodbridge  v.  Brigham,  12  Maes.  403,  T 
Am.  Dec.  85,  13  Mass.  558 ;  Smith  v.  Whiting, 
12  Mass.  6,  7  Am.  Dec.  26;  Blanchard  v.  Bil- 
liard, 11  Haas.  85;  Weld  u.  Gorham,  10  Mass. 
366  (holding  that  leaving  notice  for  the 
maker  and  indoraer,  who  were  directors  of 
the  bank,  on  the  cashier's  desk,  in  accordance 
with  a  custom  known  to  them,  was  good)  ; 
Lincoln,  etc.,  Bank  c.  Page,  0  Mass.  155,  6 
Am.  Dec.  52;  Jones  v.  Pales,  4  Mass.  245; 
Stat«eviile  Bank  tr.  Pinkers,  83  N.  C.  377. 
Comj>are,  however.  Farmers'  Bank  c.  Duvall, 
7  Gill  k  J.  (Md.)  78.  See  also  Marrett  c. 
Brackett,  60  Me.  624,  holding  that  such 
usage  must  be  well  established,  lawful,  and 
rensonable  in  its  character,  uniform  and  gen- 
eral in  its  application,  and  known  and  recog- 
nized by  the  trading  community  and  by  the 
parties  to  the  paper. 

Knowledge  of  the  nuge  by  the  maker  or 
accepter  ia  neceasaiy.  Moore  v.  Waitt,  13 
N.  H.  415. 

Utage  of  otlter  banki. —  Tbe  parties  to  a 
not«  deposited  in  a  particular  l^k  for  col- 
lection are  not  affected  by  -a  nsage  in  other 
banks  which  has  no  exist^ice  in  the  bank 
where  the  paper  is  lodged.  Pierce  v.  Whit- 
ney, 20  Me.  188;  Camden  v.  Dorerous,  3  How. 
(U.  S.)  515,  11  L.  ed.  705. 

26.  Drovers'  Nat.  Bank  v,  Anglo-American 
Packing,  etc.,  Co.,  117  III.  100,  7  N.  E.  601, 
67  Am.  Rep.  875 ;  Anderson  t>.  Rodgers,  63 
Kan.  642,  36  Fac.  1067,  27  L.  E.  A.  243; 
Wagner  t>.  Crook,  167  Pa.  St.  25B,  31  Atl.  576, 


46  Am.  St.  Rep.  672 ;  Harvey  t>.  Oirard  -Nat. 
Bank,  110  Pa.  St.  212,  13  Atl.  202;  Mer- 
ChanU'  Nat.  Bank  o.  Goodman,  109  Pa.  St. 
422,  2  Atl.  687^  58  Am.  Rep.  728. 

27.  Heywood  v.  Pickering,  L.  R.  B  Q.  B. 
428,  43  L.  J.  Q.  B.  145;  Prideauz  n.  Criddle, 
L.  R.  4  Q.  B.  465,  10  B.  k  S.  615,  38  L.  J. 
Q.  B.  232,  20  L.  T.  Rep.  N.  S.  6S5 ;  Bailey  e. 
Bodenham,  16  C.  B.  NT  S.  288,  10  Jur.  N.  S. 
821,  33  L.  J.  C.  P.  262,  10  L.  T.  Rep.  N.  S. 
422,  12  Wkly.  Rep.  S65,  111  E.  C.  L.  289; 
Hare  v.  Henty,  10  C.  B.  N.  S.  66,  7  Jur.  N.  S. 
523,  30  L.  J.  C.  P.  302,  4  L.  T.  Rep.  N.  S.  383, 
0  Wkly.  Rap.  736,  100  E.  C.  L.  66. 

28.  Nidig  e.  National  City  Bank,  60  How. 
Pr.    (N.  Y.)    10. 

2B.  CaXifonaa. —  Luuing  c.  Wise,  64  Cal. 
410,  1  Fac.  406,  874,  holding  that  a  demand 
is  Bufflcient  if  made  on  one  who  baa  signed  a 
note  on  bis  own  behalf  and  also  on  behalf  of 
another. 

IIIinoM.—  Thayer  D.  Peck,  84  111.  74 ;  Bowes 
c.  Industrial  Bank,  68  111.  App.  498. 

Indiana. —  Dickerson  v.  Turner,  12  Ind. 
223. 

louH).— Gage  v.  Dubuque,  etc.,  R,  Co.,  11 
Iowa  310,  77  Am.  Dec.  146,  holding  that  pre- 
sentment of  an  acceptance  to  a  third  party, 
not  in  the  place  where  the  acceptance  was 
payable,  but  in  an  adjoining  building,  was 
insufficient. 

Kentwsles. —  Eager  r.  Boawell,  4  J.  J. 
Marsh.  (Ky.)  61. 

Louuiona. —  Mechanics',  etc.,  Ins.  Co.  «, 
Coons,  35  La.  Ann.  364;  Whaley  v.  Houston, 

12  La.  Ann.  685;  Fulton  Co.  v.  Wright,  12 
La.  386. 

Jfarylomf. —  Farmers',  etc.,  Bank  <d.  Allen, 

13  Md.  476  (holding  that  a  demand  made,  not 
on  tbe  maker  of  a  note,  but  at  a  bank  at 
which  the  note  was  not  payable,  was  ineuffl- 
dent)  ;  Orear  v.  McDonald,  0  Gill  (Md.) 
350,  52  Am.  Dec.  703. 

Miiiisiippi. —  Stinsou  v.  Lee,  68  Miss.  113, 
8  So.  272,  24  Am.  St.  Rep.  257,  9  L.  R.  A. 
330,  holding  that  demand  should  be  made  of 
one  who  signs  in  his  own  name  adding  the 
word  "Agent,"  and  that  presentment  to  his 
wife,  the  supposed  principal,  is  insufficient. 

Jftuouri. —  Draper  t>.  Clemens,  4  Mo. 
52. 

Jfeto  York. — Vergennes  Bank  p.  Cameron, 
7  Barb.  (N.  Y.)  143;  Munroe  v.  Easton,  2 
Johns.  Caa.  (N.  Y.)  75. 

Tran*.— Cole  C.  Wintcrcost,  12  Tex.  113. 
P.B.1] 
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may,  in  the  absence  of  the  accepter  or  maker,  be  made  to  any  one  on  tlie 
premises  *"  in  charge  thereof,  the  paper  being  payable  there ;  **  to  an  attorney  in 
fact  at  the  accepter's  counting-house;"  to  the  maker's  brother,  who  has  pwd 
other  notes  in  the  same  transaction  ;"  to  a  cierk;**  to  b  bookkeeper"  or  one 
representing  himself  as  such,  or  as  duly  authorized ;"  to  a  person  representing 
liimself  to  be  the  maker,*'  or  to  a  servant  "  who  used  to  pay  inoney  for  him  " ;" 
or  to  a  daughter  of  the  maker  at  his  residence."  Presentment  to  the  president 
of  a  colouration  which  lias  accepted  a  bill  drawn  on  a  building  committee  is 
proper.  So  payment  of  a  bill  drawn  by  a  corporation  on  its  treasurer  by  iU 
agent  and  indorsed  by  it  may  be  demanded  of  the  treasurer,''  and  demand  of 


Tirginia.- —  Stainback  v.  Commonwealth 
Bank,  n  Gratt.   (Va.)   280. 

United  States. —  Goidsborough  v.  Jodcb,  2 
Cranch  C.  C.  (U.  S,)  305,  10  Fed.  Cas.  No. 
6.517,  boldinf;  that  it  tvos  not' BUfficient  to  de- 
mand paymeat  of  the  barkeeper  of  a  tavern 
to  which  was  attached  the  stable  ia  which 
the  maker  eometintes  put  up  his  horse,  while 
he  was  at  his  office. 

England.  —  Heylyn  f .  Adamson,  £  Burr. 
009.  2  Ld.  Ken.  379  (holding  that  presents 
ment  must  be  made  to  the  accepter  and  not 
to  the  drawer)  ;  Cheek  v.  Roper.  5  Esp.  175 
(holding  that  it  was  not  suQlcient  to  present 
a  bill  to  an  unknown  person  who  was  found 
in  a  tan-yard  of  the  drawee,  but  made  no  rep- 
resentation as  to  himself) . 

Preaeotment  to  agent. —  If  the  accepter  of 
a  bill  or  maker  of  a  note  is  abroad  it  should 
be  presented  for  paj'ment  to  his  agent,  espe- 
cially if  the  acceptance  was  given  by  the 
agent  while  his  principal  was  abroad.  Philips 
V.  Astling.  2  Taunt.  200.  And  preeentment  of 
a  bill  of  exchange  to  an  agent  of  the  accepter 
appointed  to  pay  it  or  to  refuae  payment  is 
sufficient  to  charge  the  drawer  and  indorserH. 
Phillips  V.  Poindexter,  18  Ala.  579.  So  if  a 
note  is  signed  by  one  as  a^nt,  the  principal 
being  undisclosed,  it  ia  sufficiently  presented 
to  such  agent,  altbough  he  ceases  to  act  for 
the  principal  before  the  maturity  of  the  note, 
Hnll  r.  Bradbury,  40  Conn.  32.  And  if  an 
agent  having  authority  to  accept  the  bill  has 
accepted  it  it  should  be  presented  to  biro  for 
payment.  Philips  v.  Astling,  2  Taunt 
208. 

Former  agent — It  is  not  sufficient  to  pre- 
sent to  the  former  agent  of  an  insolvent  cor- 
porntion,  who  states  tliat  the  company  has  no 
longer  an  agent  in  that  place,  but  the  paper 
should  in  such  case  be  presented  at  the  prin- 
cipal office  of  the  company.  McKee  r.  Bos- 
well.  33  Mo.  507.  If  the  place  of  payment  is 
designated  at  an  agency  which  has  since  been 
removed  the  nottt  need  not  be  presented  to  the 
former  agent,  although  he  resides  in  the 
town.  Spann  v.  Baltzell,  1  Fla.  301,  44  Am, 
Dec.  346. 

Asaignee  for  benefit  of  creditora  or  in  bank- 
ruptcy.—  Presentment  of  a  note  to  the  as- 
aiguee  for  the  benefit  of  creditors  of  the 
maker,  or  at  the  assignee's  office,  will  not  be 
sufficient  (Armstrong  c.  Thruston,  II  Md, 
148),  and  it  has  been  held  that  a  surety  will 
not  be  discharged  by  the  holder's  omission  to 
present  the  note  for  pigment  to  the  assignee 
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of  the  bankrupt  maker  (Dye  v.  Dye,  21  Ohio 
St  SO,  8  Am.  Hep.  40). 

Acceptance  supra  protest. —  Although  a  bill 
has  been  accepted  mipra  protett,  it  should  be 
presented  at  maturity  for  payment  to  tbf 
original  drawee,  Mitchell  e.  Baring,  10  B.  A  C. 
4,  21  E.  C.  L.  12,  4  C.  ft  P.  33,  19  E.  C.  L 
305,  8  L.  J.  K.  B.  0.  S.  18,  M.  ft  M.  381 ;  Wil- 
liams f.  Oermaine,  7  B.  ft  C.  488,  S  L.  J. 
K.  B.  O.  S.  00,  1  M.  ft^  R.  304,  31  Rev.  Rep. 
248,  14  E.  C.  L.  212 ;  Hoare  c.  Cazenove,  IS 
East  301,  14  Rev.  Rep.  370. 

Preaentment  of  a  chock  to  the  drawee 
named  in  it  is  sulficient  although  if  it  had 
been  presented  at  the  clearing-house  it  would 
have  been  paid  there.  Kleekamp  v.  Meyer,  S 
Mo.  App.  444. 

30.  Buxton  V.  Jones,  1  M.  ft  O.  S3,  3» 
E.  C.  L.  656. 

31.  Oage  0.  Ihibuque,  etc.,  R.  Co.,  II  lom 
310,  77  Am.  Dec.  14S;  Etheridge  c.  l^d,  44 
Barb.   (N.  Y.)   69. 

32.  Phillips  r.  Poindexter,  IB  Ala.  S79. 
But  see  Fortier  v.  Field,  17  I*.  587, 

33.  Clayton  v.  Cobum,  42  Conn.  348. 

34.  Alabama. —  Bradley  v.  Northern  Baiu, 
60  Ala.  262. 

LouUiaTta. — ^Whaley  c.  Houston,  12  L*.  Ann. 
685. 

Miaaouri. —  Draper  v.  Clemena,  4  Mo, 
S2. 

New  York. —  Foden  v.  Sharp,  4  Johm. 
(N.  Y.)  133;  Stewart  v.  Eden,  2  Cai.  (N.  V.) 
121,  Z  Am.  Dee.  222  (holding  that  it  is  sufS- 
cient  presentment  if  a  note  is  taken  to  the 
place  of  business  of  the  makers  and  when 
they  cannot  there  be  found  payment  is  de- 
manded of  a  clerk  who  says  that  they  an 
out  of  town  and  have  left  no  inatructions  le 
pay). 

TenneasM. —  Gardner  c.  State  Bank,  1  Svan 
(Tenn.)   420. 

36.  Bradley  c.  Northern  Bank,  60  Ala. 
252;  Decatur  Branch  Bonk  o.  Hodges,  17  .41a. 
42;  Gardner  v.  SUte  Bank,  I  Swan  (Tenn.) 
460. 

Se.  Wesson  v.  Qarrison,  8  La.  Ann.  13S,  S3 
Am.  Dec.  674. 

37.  Hunt  V.  Maybee.  7  N.  Y.  269. 

38.  Bank  of  England  v,  Newman.  12  Mod. 
241. 

39.  Banford  v.  Norton,  17  Vt  285. 

40.  Rice  p.  Ragland,  10  Humphr.  (Tenn.) 
645,  53  Am.  Dec.  737. 

41.  Commercial  Bank  v.  St  Croix  Mfg.  Ok, 
23  Me.  280. 


Digitized  byGoOglC 


COMMERCIAL  PAPER 


[7  Cye.]    1001 


payment  of  a  note  mode  b;  the  cominittee  of  a  parish  ma;  be  made  of  the 
committee,  presentment  to  the  parish  treasnrer  not  being  necessary." 

2.  To  Bank  Offickbs  amd  Ewloyees.  Where  paper  is  payable  at  a  bank  pre- 
sentment may  be  made  to  the  president,  where  tne  bank  le  closed  ;*°  to  its  last 
manager  where  it  lias  ceased  to  exist;**  to  the  cashier,*"  if  the  presentment  is 
made  at  the  bank;**  to  the  teller;*'  to  the  proper  elerk  or  bookkeeper;"  to  the 
officers  of  another  bank  occupying  the  premises  of  Ihe  specilied  bank  at  which 
the  note  is  payable  ;*•  or  to  a  receiver  of  the  bank  at  his  office."  But  it  is  not 
enfficient  to  make  presentment  out  of  banking  hours  to  a  clerk  of  the  bank,  who 
has  no  anthority  to  pay  tlie  paper,  or  control  of  the  fnnds." 

S.  To  JoiHT,  OR  Joint  and  Sbvbbal,  Prohisobs  —  a.  In  OeneraL  If  several  per- 
sons who  are  not  partners  have  Joined  as  makers  or  accepters  of  a  note  or  bill  pre- 
sentment must  be  made  to  all,"  unless  there  is  sufficient  excuse.^    This  is  true 

51.  NewBirk  India  Rubber  Mfg.  Co.  v. 
Bishop,  3  £.  D.  Smith  {N.  Y.)  48;  Swan  v. 
Hodgei,  3  Head   (Teon.)   251. 

Where  a  bank  ia  ctased  when  n  notary  calli 
during  business  hours  with  paper  payable 
there  the  fact  that  he  afterward  makea  de- 
mand on  one  who  has  been,  but  is  no  longer, 
an  employee  of  the  bank,  does  not  aSeot  the 
Bufiiciency  of  the  demand  at  the  bank.  Berg 
tt.  Abbott,  83  Pa.  St.  177,  24  Am.  Rep.  168. 

fi2.  Iowa.—  Cloez  t>.  Miracle,  103  Iowa  198, 
72  N.  W.  502;  Red  Oak  Bank  v.  Orvis,  40 
Iowa  332;  Blake  u.  McMilien,  33  Iowa  ISO,  22 
Iowa  358;  Allen  v.  Harrah,  30  Iowa  383. 

Maasackasetta. — Arnold  v.  Dresser,  8  Allen 
(Maas.)  436;  Union  Bank  v.  Willis,  8  Mete 
(Maaa.)   504,  41  Am.  Dec.  641. 

^tMoiiri.— Nave  v.  Richardson,  36  Mo.  130. 

ffeio  yorfc.-- Shutts  v.  Fingar,  100  N.  Y. 
539,  3  N.  E.  588,  53  Am.  Rep.  231 ;  Gates  v. 
Beecher,  60  N.  Y.  518,  19  Am.  Rep.  207; 
Willis  P.  Qreen,  5  Hill  (N.  Y.)  232,  40  Am. 
Dec.  351. 

United  Statea. —  Tayloe  v.  Davidson,  Z 
Cranch  C.  C.  {U.  S.)  434,  23  Fed.  Cas.  No. 
13,789. 

Under  a  statute  (Masa.  Pub.  Stat.  c.  77, 
t  15)  providing  that  persona  becoming  par- 
ties to  a  note  by  signature  upon  the  back 
thereof  in  blank  before  delivery  shall  be  en- 
titled to  notice  of  non-payment  the  same  aa 
an  indorser,  it  is  not  necessary  that  demand 
of  payment  shall  be  made  upon  all  of  those 
BO  signing  to  bind  the  others  so  signing. 
Legg  r.  Vinal,  185  Mass.  555,  43  N.  E.  518. 

53.  Blake  v.  McMilien,  33  Iowa  150  (hold- 
ing that  if  one  of  the  joint  makers  of  a  note 
dies  before  maturity,  demand  ia  to  be  made 
of  the  surviving  maker)  ;  McClelland  e. 
Bishop,  42  Ohio  St.  113  (holding  that  where 
a  joint  note  was  executed  by  husband  and 
wife  and  the  husband  deserted  his  wife  be- 
fore maturity  and  could  not  be  found  a  de- 
mand on  the  wife  was  sufficient). 

Mote  payable  in  particular  town. —  It  some 
of  the  makers  of  a  note  reside  in  the  par- 
ticular town  in  which  the  note  ia  made  pay- 
able it  is  sufficient  for  the  holder  to  present 
it  at  their  place  of  buajneaa  or  residence,  un- 
less the  other  maker  who  resides  elsewhere 
gives  notice  at  what  place  in  that  town  ha 
— '"  be  ready  to  pay  it.     Smith  v.  Little,  10 


42.  Casco  Bank  f.  Mussey,  19  Me.  20. 

43.  Nibtack  v.  Park  Nat.  Bank,  169  111. 
617,  48  N.  E.  438,  61  Am.  St.  Rep.  203,  3S 
Ii.  R.  A.  159. 

44.  Waring  ti.  Betts,  90  Va.  46,  17  8.  E. 
739,  44  Am.  St.  Rep.  890. 

45.  Crenshaw  v.  McKieman,  Minor  (Ala.) 
295;  Union  Bank  o.  Morgan,  2  La.  Ann  418; 
New  Orleans,  etc.,  R,  Co.  v.  McKelvey,  2  La, 
Ann.  359;  Oale  v.  Eemper,  10  Ia.  205; 
Seneca  County  Bank  i;.  Neaaa,  6  Den.(N.Y.) 
329;  Bechtell  p.  Miners'  Bonk,  2  Phila.  (Pa.) 
121. 

46.  Magoun  v.  Walker,  49  Me.  419;  Swan 
C.  Hodges,  3  Head  (Tenn.)  251  (holding  that 
demand  made  of  the  cashier  on  the  street 
after  banking  hours  will  not  bind  en  indorser, 
although  the  cashier  answers  that  there  are 
no  funds  to  meet  the  paper)  ;  Peabody  Ina. 
Co.  V.  Wilson,  29  W.  Va.  528,  2  S.  E.  888 
(holding  that  where  paper  is  payable  at  a 
bonk  it  is  not  sufHcient  to  show  that  it  was 

£  resented  for  payment  to  the  cashier  of  the 
unk,  unless  it  further  appears  that  such  pre- 
sentment was  made  to  the  cashier  at  the 
bank). 

47.  Minturn  v.  Fisher,  7  Cal.  673. 
'  A  bank  notary  may  even  present  the  paper 

to  himself  as  teller  at  the  door  of  the  bank 
after  it  is  closed.  Syracuse  Bank  v.  Hollister, 
17  N..Y.  46.  72  Am.  Dec.  416. 

48.  Armor  p.  Lewis,  16  La.  331. 
Delivery  of  clieck  to  bank  poitar. —  The  de- 
livery of  a  bank  check  by  one  bank  to  the 
■porter  of  another  bank  upon  which  the  check 
IS  drawn,  and  the  return  of  the  same  as  not 
good,  accompanied  by  evidence  of  the  invari- 
able practice  of  the  porter  to  present  checks 
thus  received  and  to  return  them  if  dishon- 
ored on  the  same  day  that  they  are  delivered 
to  him,  is  sufficient  proof  of  presentment  to 
authorize  the  submission  of  the  case  to  the 
jury.  Merchants'.  Bank  o.  Spicer,  6  Wend. 
(N.  Y.)  443. 

49.  Faulkner  v.  Faulkner,  73  Mo.  327. 

50.  Hutchison  v.  Crutcher,  98  Tenn.  421, 
39  S.  W.  726,  37  L.  R.  A.  8S ;  Ballard  v.  Bur- 
ton, 64  Vt.  387,  24  Atl.  769,  16  L.  R.  A. 
864. 

A  certificate  of  depoalt  payable  on  its  re- 
turn to  the  bank  may  be  presented  to  the  re- 
ceiver. Ballard  e.  Burton,  64  Vt.  387,  24  AU. 
769,  le  Ii.  R.  A.  «64. 


N.  I 
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altliouvli  one  may  in  reality  be  surety  for  t)ie  other  joint  maker  and  so  known  liv 
the  IndorBee.'*  The  same  rule  lias  been  apphed  by  some  of  tlie  courto  in  the  case 
of  a  joint  and  several  note,"  but  other  courts  have  held  that  a  demand  on  one  of 
the  several  makers  of  such  a  note  is  sufficient." 

b.  Partners.  If  a  note  ie  made  by  a  firm,  or  if  a  bill  is  drawn  npon  or 
accepted  by  a  iirm,  presentment  may  be  made  to  any  partner  and  need  not  be 
made  to  all."  This  is  so  in  case  of  tlio  dissolution  of  tlie  firtH.^and  if  a  partner 
dies  before  the  maturity  of  a  partnership  note  demand  is  sufficient  if  made  of  the 
surviving  partner.* 

4.  To  Pebsonal  Bepresbntatives.  If  tho  accepter  or  maker  dies  before  matn- 
rity  of  the  paper  presentment  should  be  made  to  his  personal  representative,  if 
appointed,  and  if  he  can  be  found  or  his  address  is  known,**  even  though  the 
indorser  himself  be  an  executor  or  administrator.**  The  rule  applies  even  uioueh 
the  executor  or  administrator  ie  temporarily  absent,  and  notwithstanding  the 

place  of  businesB  was  good,  even  though  the 
partnership  hiul  been  diaBolved. 

A"eu>  Yori.— Gates  B.  Beecher,  60  N.  T. 
SIS,  19  Km.  Rep.  207  \aflirm\ng  3  Tboupt. 
ft  C.  (N.  Y.)  404],  where  the  arm  was  di»- 
solved  b;  baokruptcj. 

United  States. —  Greatrake  e.  Brown.  2 
Cranoh  C.  C.  (U.  S.)  641,  10  Fed.  Cas.  Na 
6,743,  in  case  of  renewal  note. 

Demand  made  upon  aaaiEnee  of  u  insoIvHit 
finn  does  not  bind  an  iDdorger.  Annalrong 
V.  Thruston,   11  Md.  148. 

59.  Cayuga  Countj  Bank  v.  Hunt.  2  Hill 
(N.  Y.)  836;  Barlow  v.  Coggan,  1  Wash.  Terr. 
""      Compare  Blalce   c.  McMillen,   33  lows 


64.  Britt 

123. 
06.  loa>a.— 


.   LawHon,    16    Hun    (N.    Y.) 
Blake    c.  McMillen,  22   Iowa 


Uasaachuaettt.-^VtiioD  Bank  p.  Willis,  8 
Mete.   (Mass.)  604,  41  Am.  Dee.  541. 

New  York. —  Britt  v.  Lawson,  15  Hun 
(N.  Y.)    123. 

Washington. —  Benedict  v.  Sohmieg,  13 
Wash.  478,  43  Pac.  374,  62  Am.  St.  Rep.  61, 
36  L.  R.  A.  703. 

United  States.— Tayloe  v.  Davidson,  2 
Cranch  C.  C.  {U.  S.)  434,  23  Fed.  Cas,  No. 
13.760. 

66.  Hestrea  v.  Petrovic,  1  Hob.  (La.)  Ilfl; 
Shed  V.  Brett,  1  Pick.  (Mass.)  401,  11  Am. 
Dec.  209 ;  Harris  v.  Clark,  10  Ohio  B ; 
Greenough  v.  Smead,  1  Ohio  .Dec.  (Reprint) 
518,  10  West.  L.  J.  271  [affirmed  ia  3  Ohio 
St.  415]. 

67.  Mt.  Pleasant  Branch  State  Bank  v. 
McLeran,  28  Iowa  308;  St.  Louis  Fourth  Nat. 
Bank  v.  Heu»ehLn,  52  Mo.  207;  Hunter  v. 
Hempstead,  1  Mo.  87,  13  Am.  Dec.  468;  Er- 
win  1-.  Downs,  iB  N.  Y.  575;  Otat^o  County 
Bank  v.  Warren,  18  Barb.  (N.  Y.)  280; 
Greatrake  u.  Brown,  2  Cranch  C.  C.  (U.  S.) 
641,  10  Fed,  Cas.  No.  5,743. 

Apparent  paitiiers)iip*. —  The  rule  applies 
if  an  acceptance  is  by  an  apparent  partner- 
ship.    Erwin  v.  Downs,  15  N.  Y.  575. 

Note  br  partner  to  tiie  flno. — Where  a  note 
is  made  by  a  member  of  a  Brm  to  the  order 
of  the  firm  and  is  indorsed  by  it,  the  relation 
of  the  firm  ia  that  of  indorser  and  demand  on 
the  maker  ia  necessary  to  make  the  Arm  lia- 
ble.   Cocm  11.  Prudcn,  25  Minn.  105. 

68.  Alabama. —  Brown  v.  Turner,  15  Ala. 
832,  holding  that  if  both  of  the  partners  are 
absent  from  their  places  of  residence  present- 
ment may  be  made  to  the  agent  of  one  of 

Louisiana. —  Helme  V.  Middleton,  14  La. 
Ann.  484. 

Uarglond. —  Crowley  v.  Barry,  4  dill  (Md.) 
194,  even  though  the  holder  had  no  actual 
notice  of  tho  dissolution. 

Missouri.^-  St.  Louis  Fourth  Nat  Bank  v. 
Heuschen,  52  Mo.  207,  holding  that  a  de- 
mand made  on  a  member  of  a  firm  at  the 
place  which  one  of  the  firm  said  was  their 
[X.  E,  8.  a] 


IM. 

60.  Iowa. —  Biake  p.  McMillen,  33  Iowa 
150. 

Louisiana. —  Toby  v.  Maurian,  7  La.  49S, 
holding  that  a  notary  who  is  informed  at  the 
residence  of  the  maker  of  the  latter's  death 
should  make  demand  on  the  heirs  or  repre- 
sentatives, and  not  merely  of  a  colored  woman 
on  the  place. 

Maine. —  Glower  r.  Moore,  25  Me.  16,  43  Am. 
Dec.  247. 

Uiesouri. —  PVayzer  v.  Dameron,  6  Mo.  App. 
163. 

South  Carolina. —  Price  V.  Young.  1  Me- 
Cord  (S.  C.)  330;  Price  v.  Young,  1  Nott 
ftM.  (S.  C.)  49S. 

See  7  Cent.  Dig.  tit.  "Bills  and  Note*,' 
i  10»3. 

So  in  Great  Britain  if  no  place  of  pay- 
ment is  named.     Bills  Exch.  Act,  |  45. 

If  a  joint  maker  of  a  note  dies  before  its 
maturity  demand  must  be  made  upon  his  ad- 
ministrator.   Blake  v.  McMillen,  33  Iowa  160. 

In  case  of  partners  no  demand  need  be  mode 
upon  the  representative  of  a  deceased  partner 
where  the  bill  of  exchange  mentions  no  place 
of  payment,  and  was  drawn  upon  and  ac- 
cepted by  the  partners  as  such.  Cajug* 
County  Bank  v.  Hunt,  2  Hill  (N.  Y.)  6S6. 
See  Barlow  v.  Coggan,  1  Wash.  Terr.  257. 

61.  Groth  e.  Gyger,  31  Pa.  St  271.  72  Am. 
Dec.  746;  Carolina  Nat  Bank  r.  WalJace,  13 
S.  C.  347.  38  Am.  Rep.  694;  Mogruder  f. 
Union  Bank,  3  Pet  (U.  8.)  87.  7  L.  ed.  «2 
[rcnernng  2  Cranch  C.  C.  (U.  S.)  <S7,  24 
Fed.  Cm.  No.  14,360]. 
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notary  is  ignorant  of  tlie  maker's  death,"  and  altliongli  the  maker's  estate  is 
insolvent.^  If  no  pereonal  representative  has  been  appointed  payment  of  a  note 
ahoiild  be  demanded  at  the  last  pesidenee  of  the  deceased  maker,**  or  it  may  be 
presented  to  the  widow  of  the  maker  at  such  residence,  she  answering  that  it  will 
not  be  paid  at  present,"  althongh  she  has  nothing  to  do  with  the  estate."  Pre- 
sentation of  a  note  payable  thirty  days  after  demand  to  the  administrator  of  the 
deceased  maker  as  a  claim  gainst  the  estate  is  not  a  enfficient  demand.*'  Demand 
is  unnecessary  if  a  note  matures  after  the  death  of  the  maker  and  before  tlie 
expiration  of  the  year  during  which  the  administrators  cannot  be  sued.*" 

F.  By  Whom  Presentment  May  Be  Hade — l.  Iv  Qehbral.  Presentment 
and  demand  may  be  made  not  only  by  the  holder  of  a  bill  or  note  himself,  but 
by  any  one  having  possession  and  authority  from  him  to  receive  payment,* 
niilese  there  is  some  stipulation  to  the  contrary.^  It  need  not  be  made  by  a 
notary  to  charge  indorsers,"  except  according  to  some  decisions  in  the  case  of  a 
foreign  bill,  and  in  other  cases  where  protest  by  a  notary  is  necessary.^  The 
authority  need  not  be  in  writing."  Presentment  may  be  made  by  the  personal 
representative  of   a   deceased   owner,'*  by  an  assignee  in  bankrnptcy   or   insol- 


62.  Frayzer  o.  DsmeTon,  0  Mo.  App.  153. 

63.  Gower  v.  Moore,  25  Me.  16,  43  Am. 
Dec.  247. 

64.  Huff  e.  Aahcraft,  1  Dian.  (Ohio)  277, 
12  Ohio  Dec.  (Reprint)  820  (retwrsinff  1 
Disn.  (Ohio)  60,  12  Ohio  'Otc.  (Reprint) 
487]. 

60.  Simon  V.  Reynaud,  10  La.  Ann.  608; 
WashingKai  Bank  c.  Reynolda,  2  Cranch  C.  C. 
(U.  S.)  289,  2  Fed.  Caa.  No.  B64. 

66.  Washington  Bank  c,  Reynolds,  2  Craneh 

C.  C.  (U.  S.)  289,  2  Fed.  Gas.  No.  954. 

67.  Chase  c.  Evoy,  49  Cal.  487. 

68.  Hale  v.  Burr,  12  Mass,  88;  Burril!  p. 
Smith,  7  Pick.  (Mass.)  291;  DaviB  t'.  Fran- 
cisco, 11  Mo.  572,  49  Am.  Dec.  98. 

69.  .1  la 6 ama.— Eason  t).  Isbell,  42  Ala. 
458. 

/Kinoi*.— Ewen  v.  Wilbor,  99  111.  App.  132. 

Joura. —  Mt.  Pleaaant  Branch  StaU  Bank 
<B.  McLeran,  26  Iowa  308  (holding  that  the 
drawer  of  a  bill  may  act  as  the  agent  of  the 
holder  in  presenting  it  for  payment)  ;   Smith 

D.  Ralston,  Morr.   (Iowa)  87. 

Maine. —  Foas  P.  Norria,  70  Me.  117;  War- 
ren r.  Gilman,  IT  Me.  380. 

Jforylami. — Agnew  e.  Oettyaburg  Bank,  2 
Harr.  AG.   (Md.)   478. 

MoAtiKiviistits. —  Wright  v.  Vermont  L.  In*. 
Co.,  164  Mass.  302,  41  N.  £.  303  j  Adama  v. 
Famsworth,  15  Gray  (Mass.)   423. 

Haa  Fort.— Cole  tt.  Jeasup,  10  N.  Y,  96; 
Baer  t>.  Leppert,  12  Hun  (N,  Y.)  SIB;  Utica 
Bank  r.  Smith,  IS  Johns.   (N.  Y.)  230. 

WMcon«in.— Blakeslee  d.  Hewett,  76  Wia. 
341,  44  N.  W.  1106. 

EngUxnA. —  Tennant  v.  Strachan,  4  C.  &  P. 
31,  M.  £  M.  377,  19  E.  C.  L.  393;  Coore  e. 
Callaway,  1  Eap.  116. 

Autbo^ty  u  agent  dlaputed. —  If  the  au- 
thority of  a  person  presenting  paper  ia  ques- 
tioned by  the  maker  or  accepter  and  refuaal 
to  comply  with  the  demand  is  based  upon  a 
supposed  want  of  authority,  auch  authority 
muat  be  ahown. 

ifiuifsippi. —  Robortson  v.  Cran^  27  Miai. 
362,  61  Am.  Dec.  520; 


ffew  £amp<Mre._  Ham  P.  Boody,  14  N.  H. 
27. 

Teixa*.—  Blankeoship  r.  Berry,  28  Tex.  448, 

VnKUi  Stotes.— Watt  v.  Potter,  2  Maaon 
(U.  S.)  77,  29  Fed.  Cas.  No.  17.291. 

England. —  Coore  c.  Callaway,  1  Eap.  115; 
Solomons  t>.  Dawes,  1  Eap.  83. 

Statement  of  agent  iasiifficieDt. — A  demand 
made  by  a  clerk  for  money,  who  shows  no  au- 
thority but  his  own  statement  that  he  has 
been  sent  for  the  purpose  of  obtaining  it  is 
not  sufiicient  to  sustain  an  action  for  tlie 
recovery  of  the  money.  Coore  v,  Callaway,  1 
Esp.  115. 

Dispnted  title.—  The  bolder  should  present 
the  note  although  his  right  or  title  ia  dis- 
puted, as  by  reason  of  the  indorser's  bank- 
ruptcy. Jones  f.  Fort,  B  B.  *  C.  784,  4 
M.  4  R.  547,  17  E.  C.  L.  340. 

Demand  may  be  made  by  the  Kovemment 
or  its  authorized  ol!icer  where  the  bill  is  held 
by  the  government.  U.  S.  r.  Barker,  12 
Wheat.   (U.  S.)   558,  fl  L.  ed,  728. 

70,  In  case  of  a  valid  and  binding  restric- 
tion stamped  on  the  face  of  the  check  that  it 
will  positively  not  be  paid  to  a  certain  com- 
pany or  iti  agent,  it  has  been  held  that  tjhere 
muat  be  a  preaentAtion  to  the  drawee  through 
some  agency  other  than  the  one  specified  in 
order  to  hold  the  drawer  of  such  a  cheek. 
Commercial  Nat.  Bank  v.  Gastonia  First  Nat. 
Bank,  118  N.  C.  783,  24  S.  £.  624,  64  Am.  St. 
Rep.  753,  32  L.  R.  A.  712. 

71,  Smith  p.  Ralston,  Morr.  (Iowa)  87; 
Marsoudet  v.  Jacobs,  6  Rob.  (La.)  276;  Har- 
bison V.  Bowen,  16  La.  282 ;  Sussex  Bank  r. 
Baldwin,  17  N.  J.  L,  487;  Cole  p,  Jessup,  10 
N.  Y.  96. 

72,  See  infra,  X,  F,  3. 

73,  Shed  ti.  Brett,  1  Pick.  (Mass.)  401,  11 
Am.  Dec.  209;  Freeman  t>.  Boynton,  7  Mass. 
483;  Sussex  Bank  v.  Baldwin,  17  N,  J.  L. 
487;  Utica  Bank  v.  Smith,  18  Johns,  (N.  Y.) 
230, 

74,  White  p.  Stoddard,  U  Gray  (Mass.) 
268,  71  Am.  Dec.  711,  holding  that  if  such 
representative   is   not   appointed   until   after 

p.  F.  I] 
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venc;,'"  or  by  a  pledgee  if  be  liolde  the  note;'*  and  one  who  holds  oe^tiable 
jiaper  aa  collateral  security  for  a  debt  due  him  Bttonld  present  it  for  payment.^ 
A  power  of  attorney  anthorizing  deniand  of  payment  ie  revoked  by  the  death  of 
tlie  principal  before  demand.''" 

2.  Partt  »  PossESSiOK  OF  Papeb.  PreBentment  of  a  bill  or  note  for  payment 
may  be  made  by  any  one  lawfully  in  poeaeseion  thereof,  and  possesraon  at  tbe 
time  and  place  of  payment  Is  prima  facU  evidence  of  authority  to  demaod 
payment." 

S.  KoTART  AID  MoTAET's  Dbfutt.  AlthongK  any  agent  may  in  general  present 
a  bill  for  paymeDt,'"  it  has  been  decided  that  a  foreign  bill  must  be  presented  by 
a  notary  public."  A  jnetice  of  the  peace,  if  ex  officw  a  notary  public,  may  make 
demand  of  payment  of  a  bill  or  note  and  protest  the  same."  Although  eome 
courts  have  held  that  when  paper  ia  to  be  protested  by  a  notary  it  may 
be  presented  by  his  clerk  or  depnty,"  the  weight  of  anthonty  is  to  the  effect 
tliat  he  muBt  make  the  presentment  personally,**  unless  there  is  an  established 

Pennayltxmio. —  Morria  c.  Foreitu.ii,  1  Dall. 
(Pa.)    193,  1  L.  ed.  96,  1  Am.  Dec  235. 

United  Stole*.— U.  S.  Bank  p.  U.  S.,  2 
How.  (U.  8.)  711,  11  L.  ed.  439,  463;  Picquel 
V.  CurtiB,  1  Sumn.  (U.  S.)  478,  19  Fed.  Cum. 
No.  11,131. 

Paper  payable  to  bearer  oi  indoraed  in 
blank  is  within  this  rule.  Ewen  c.  Wilbor,  99 
111.  App.  132;  Cone  V.  Brown,  15  Hich.  (S.  C.) 
2«2.    See  Sprigg  r.  Cunj,  7  Mart  N.  S.  (Ia.) 


7fi.  Hill  e.  Reed,  16  Barb.  (H.  Y.)  2S0. 

76.  JenniMm  V.  Parker,  T  Mich.  356;  Cow- 
perthwaite  V.  Sheffield,  1  Sandl.  (N.  Y.)  416. 

Liability  of  pledgee  for  lose  caused  bj  his 
failure  to  present  paper  for  payment  see 
Pledges. 

77.  Whitten  r.  Wright,  34  Mich,  92; 
Phtenii  Ine.  Co.  c.  Allen,  11  Mich.  SOI,  83 
Am.  Dec.  75fi;  Jennison  t>.  Parker,  7  Mich. 
355.  See  also  Blanchard  t>.  Tittabawassee 
Boom  Co.,  40  Mich.  S6S;  and,  general!;, 
Plbdoes. 

78.  Gale  c.  Tappan,  12  N.  H.  146,  37  Am. 
Dec.  394. 

79.  /KinoM.—  Brinkley  r.  Going,  1  111.  366 
(holding  that  the  payee  of  a  negotiable  note 
with  an  indorsement  thereon  to  a  third  per- 
son if  he  is  the  bona  fide  holder  and  owner 
of  the  note  maj  maintain  an  action  thereon 
In  his  own  name,  and  that  his  possesaion  ia,  in 
the  absence  of  anything  to  show  the  contrary, 
evidence  that  he  is  the  bona  fide  holder  and 
owner) ;  Ewen  v.  Wilbor,' 98  111.  App.  132. 

Jouia. —  Smith  P.  Ralston,  Morr.  (Iowa) 
87. 

Loitiaiana. —  Jei  p.  Tureaud,  19  1*.  Ann, 
64;  Follain  V.  Dupr$,  11  Rob.  (La.|  454; 
Marsoudet  P.  Jacobs,  6  Rob.   (La.)  276. 

Maryland. — Agnew  v.  Oettysburg  Bank,  2 
Harr.  4  G.   (Md.)   478. 

Uassachuaetta. —  Bachellor  v.  Priest,  12 
Pick.  (Mass.)  309  (holding  that  if  a  bill  of 
exchange  payable  to  a  particular  person  is 
indorsed  in  blank  by  him,  but  is  made  pay- 
able to  a  particular  person  by  the  last  in- 
dorsement, it  may  be  presented  by  the  last 
indorser  if  he  is  in  bona  fide  possession,  with- 
out the  indorsement  of  the  last  indorsee) ; 
Shed  I'.  Brett,  1  Pick.  (Mass.)  413;  Hart- 
ford Bank  p.  Barry,  17  Mass.  94. 

Hev)  JeTtey. —  Sussex  Bank  P,  Baldwin,  17 
N.  J.  L.  4S7. 

Sew  Forfc.— Cole  v.  Jessup,  10  K.  Y.  96, 
10  How.  Pr.  (N.  Y.)  516;  Baer  v.  Leppert,  12 
Hun  (N.  Y.)  616:  Burbaak  v.  Beach,  15  Barb. 


■.  Y.)  : 

[X.  F,  1] 


»  sprigg  P.  Cuny,  i 

80.  See  aupra,  X,  P,  1. 

81.  Commercial  Bank  P.  Barksdale,  36  Mo. 
563  (holding  that  the  presentment  and  de- 
mand of  payment  of  a  foreign  bill  of  eimhange 
must  tie  made  by  the  same  notary  who  pro- 
tests tbe  bill,  and  that  it  cannot  be  done  by 
his  clerk  or  by  any  other  person  as  his  agent, 
although  be  be  also  a  notary)  ;  Sussex  Bank 
V.  Baldwin,  17  N.  J.  L.  487;  Cape  Fear  Bank 
V.  Stinemetz,  1  Hill  (S.  C.)  44;  LefUej  r. 
Mills,  4  T.  E.  170,  175. 

Son  of  haldei  ai  notary. —  The  relation 
which  exists  between  a  notary  and  the  holder 
of  commercial  paper  with  r^|«,rd  to  denuuid, 
protest,  and  notice  to  the  drawer  or  indorser 
is  that  of  principal  and  agent,  and  a  aon  ol 
the  holder  of  such  paper  it  he  be  a  notary 
may  act  as  agent  of  his  father  in  his  notarial 
capacity.    Eason  t>.  label],  42  Ala.  456. 

82.  Austen  p.  Miller,  5  McLean  (U.  S.) 
153,  2  Fed.  Gas.  No.  661. 

83.  Alexandria  Bank  v.  Wilson,  2  Cranch 
C.  C.  (U.  S.)  5,  2  Fed.  Caa.  No.  856;  Brown- 
ing p.  Andrews,  3  McLean  (U,  S.)  578,  4  Fed- 
Cas.  No.  2,040. 

84.  Alabama. —  Donegan  p.  Wood,  49  Ala. 
242,  20  Am.  Rep.  276. 

Kentucky. —  Commonwealth  Bank  v.  QiTej, 
6  B.  Mon.  (Ky.)  626;  Cheuowith  c.  Chaoi- 
berlin,  6  B.  Mon.  (Ky.)  60,  43  Am.  Dee. 
145. 

Uaasachutetta. —  Ocean  Nat  Bank  P.  Wil- 
liams, 102  Mass.  141;  Cribbs  p.  Adams,  IJ 
Gray  (Mass.)  5B7. 

Mittitsipfi. —  Ellis  v.  Conunercial  Bank,  7 
How.  (Miss.)  294,  40  Am.  Dec.  63;  Car- 
michael  v.  Pennsylvania  Bank,  4  How.  ( Miss. ) 
567,  3fi  Am.  Dec,  406. 
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nsage ""  or  atatnte "  to  the  cootrar;.  If  a  demand  by  a  notary's  clerk  is  good 
where  the  note  is  protested  it  is  good  eTerywhere." 

XL  PATIENT"  AND  DISCHARGE. 

A.  Mode  and  Safflcleney  of  Payment  —  i.  in  qeheral.    Ordinarily  the 

holder  of  a  negotiable  note  is  not  bound  to  receive  anything  but  money  in  pay- 
ment thereof,  and  an  ineulSGient  tender  will  not  operate  as  a  discharge.'^  A 
mere  offer  to  pay  will  not  constitute  a  payment,*'  and  a  payment  is  not  good  if 
made  in  violation  of  law  **  or  if  not  made  and  received  in  good  f aitli,"  and  the 
question  whether  there  has  been  a  payment  may  also  depend  npon  the  intention 
of  t)ie  parties.**  So  payment  by  a  enrety  after  the  maturity  of  a  note  which 
according  to  the  agreement  is  to  be  taken  as  indemnity  only  will  not  operate  as  a 
payment  of  anch  instrument." 

2.  AccBPTAHCB  OF,  OR  REALiznfi  OH,  COLLATERAL  SKCDBnT.  Where  the  execution 
of  commercial  paper  is  accompanied  by  an  agreement  that  the  maker  ia  to  trans- 
fer to  the  payee  certain  property  aa  collateral,  which  shall  be  accepted  in  full 
satiafactioQ  in  case  of  the  maker's  default,  there  is  in  case  of  default  a  payment 
of  such  paper."  A  different  rule  prevails  if  the  property  is  tranaferred  simply 
as  collateral  security,"  but  in  all  cases  the  rights  and  dnti^  of  the  parties  are  to 


Mitsonri. —  Commercial  Bonk  v.  Bftrksdale, 
36  Ho.  563. 

New  York. —  Oawtry  v.  Doane,  61  N.  Y.  84; 
Hunt  V.  Majbee,  7  N.  Y.  »6;  Onondaga 
Count  J  Bank  v.  Bates,  3  HiU  (K.  Y.)  S3. 

Tenneaaee. —  Carter  v.  Union  Bank,  7 
Humphr.   (Tenn.)   fi48,  46  Am.  Dec.  89. 

TawM.— Locke  v.  Huling,  24  Tex.  311. 

United  Btates. —  Sacrider  v.  Brown,  3  Mc- 
Lean  (U.  8.)   481,  21  Fed.  Caa.  No.  12,203. 

86.  Xentucfcy.— Chenowith  v.  Chamberlln, 
6  B.  Hon.  (K?.)   60,  43  Am.  Dec.  145. 

Jfan/Iand.— Atwell  v.  Grant,  II  Md.  101. 

llataachuaetts. —  Ocean  Nat.  Bank  v.  Wil- 
liams, 102  MasB.  141. 

Missouri. —  Miltenberger  v.  Bpaulding,  33 
Mo.  421. 

Nem  York. —  Commercial  Bank  v.  Vamum, 
40  N.  Y.  269  [reversing  3  Lana.  (N.  Y.)   86]. 

Virginia. —  Nelson  v.  Fortterall,  7  Leigh 
(Va.)  179. 

86.  £«n(u«Ay.— Lee  o.  Bulord,  4  Mete. 
(Ky.)  7. 

Louietana. —  Buckley  p.  Seymour,  30  Ijt. 
Ann.  1341 ;  'Citizens'  Bank  t>.  Brr,  3  La.  Ann. 
630;  SUte  Bank  v.  Lawlera,  3  La.  Ann.  129; 
Follain  c.  Dupre,  11  Rob.   (I«.)   454. 

Mi»*iMippi.~  Dwight  v.  Richardson,  12 
Sm.  ft  M.   (Miss.)  325. 

Teanesaee. —  Union  Bank  v.  Fowlkea,  i 
Sneed  (Tenn.)  665;  Carter  c.  Union  Bank,  7 
Humphr.   {Tenn.)   646,  46  Am.  Dec.  80. 

Tewo*. —  Sheeg<^  v.  James,  20  Tex.  361. 

87.  McClane  v.  Fitch,  4  B.  Mon.  (Ey.) 
SOO;  Bllis  V.  Commercial  Bank,  7  How. 
(MUs.)   294,  40  Am.  Dec.  63. 

88.  Aa    to    payment    xennally    see   Fat- 

KKRT. 

89.  Grajdon  v.  Pattcrton,  13  Iowa  2M,  81 
Am.  Dec.  432. 

Acceptance  of  equivalent. — As  between  the 
maker  and  payee  of  a  bill  or  note  the  accept- 
ance of  something  valuable  aa  an  equivalent 
of  the  thing  promised  may  constitute  a  suffi- 


cient payment,  but  a  rdeaae  on  an  inadequate 
consideration  would  be  evidence  of  fraud  and 
would  not  affect  the  rights  of  third  parties. 
Swearingen  v.  Buckley,  1  Tex.  Unrep.  Caa. 
421. 

90.  Bhafer  t>.  Willis,  124  Cat.  36.  66  Pac. 
636;  Henly  v.  Streeter,  6  Ind.  207;  Streeberr. 
Henley,  1  Ind.  401;  Moore  t>.  Staser,  6  Ind. 
App.  364,  32  N.  E.  563,  33  N.  E.  666. 

91.  Compare  MoQuesten  V.  Noyes,  6  N.  H. 
10;  Moses  v.  Trice,  21  Gratt.   {Va.)  656,  8  . 
Am.  Hep.  600. 

An  offer  to  pay  £■  property  will  not  dis- 
charge a  money  demand.  McPheraon  v.  Foust, 
81  Ala.  295,  S  So.  193;  Bozell  v.  Hauser,  9 
Ind.  622. 

92.  Springfield  M.  ft  F.  Ins.  Co.  t>.  Feck, 
102  111.  266;  Walton  t>.  Poague,  42  Iowa 
682. 

93.  Fleece  v.  O'Rear,  B3  Ind.  200;  Tor- 
rance V.  Bank  of  Briti^  North  America, 
L.  R.  6  P.  C.  246,  29  L.  T,  Rep.  N.  S.  109,  21 
Wkly.  Rep.  529;  Scholey  e.  Ramsbottom,  2 
Campb.  486 ;  Lovell  v.  Martin,  4  Taunt.  790, 
14  Rev.  Rep,  668. 

94.  Watson  e.  Walther,  23  Mo.  App.  263. 
Bee  also  Selma  City  Nat.  Bank  v.  Burns,  68 
AIbv  267,  44  Am.  Rep.  138. 

96.  Brown  v.  Whittington,  39  Greg.  300, 
64  Pac.  649. 

96.  McQarrey  v.  Hall,  23  Cal.  140;  First 
Nat.  Bank  v.  Watkins,  154  Mass.  335,  28  N.  E. 
276;  Gilliam  v.  Davis,  7  Wash.  332,  35  Pac. 
69;  Pauly  P.  Wilson,  57  Fed.  64B. 

97.  Jfaryl0n<l. —  Bmgle  v.  Buabey,  40 
Md.  141, 17  Am.  Rep.  586. 

JfiMSiuiAMMfK.— Aldrich  n.  Blake,  134 
Mass.  682. 

New  For*.— L*ncaster  e.  Knight,  74  N.  Y. 
App.  Div.  255,  77  N.  Y.  Suppl.  488;  AverUl 
t>.  Louche,  6  Barb.  (N.  Y.)  470;  Mohawk 
Bank  v.  Van  Home,  7  Wend.  (N.  Y.)  117. 

Penntylvaiua. —  Sterling  o.   Marietta,   etc.. 
Trading  Co.,  11  Serg.  ft  R.  (Pa.)  170. 
EXI.A.S] 
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be  determined  bj^  their  agreement.''  If  after  sait  ib  bronght  upon  a  note  collat- 
eral securitj'  for  more  thmi  enough  to  pay  the  balance  due  on  tlie  note  is  sold  bjr 
plaititifi,  tbia  has  l*een  declared  to  be  "^srjva^viX, pendente  lite,  and  to  discharge  the 
cause  of  action."  So  if  the  collateral  is  retaken  hy  the  maker  and  a  judgment  ia 
replevin  rendered  against  him  in  the  payee's  favor  ia  paid  by  him  it  will  satisfy 
the  note  secured ; '  but  if  a  judgment  is  rendered  on  the  collateral,  and  is  trans- 
ferred to  the  maker  himself  on  a  part  payment  by  him,  it  will  amount  to  a  pay- 
ment j)ro  tanto  only.' 

8.  Appucatiom  of  Fund  or  Deposit.  Where  the  liolder  of  a  note  or  his  agent 
has  in  his  hands  at  maturity  funds  of  the  maker  provided  for  its  payment,  or 
which  he  is  entitled  to  apply  in  payment,  this  will  generally  constitute  a  pay- 
ment and  discharge  the  maker  and  indorsere.'  So  the  charging  or  crediting  of  a 
note  or  check  to  an  account  by  a  bank  holding  the  same  for  collection  may  oper- 
ate as  a  payment,*  but  it  is  not  necessarily  bo,  even  though  the  note  be  canceled 
or  marked  as  paid.'     There  is  no  presumption  of  law  that  funds  of  the  maker  of 


Witeonain. —  Marschuetz  v.  Wright,  60  Wis. 
175,  «N.  W.  511. 

See  T  Cent.  Dig.  tit.  "BilU  aud  Notea," 
f  1248. 

08.  Alabama. —  SampMn  v.  Pox,  100  Ala. 
662,  19  So.  606,  66  Am.  St.  Rep.  950. 

California.— UcOtTXtj  v.  Hall,  23  Csl. 
140. 

/Ilinois.— EstT  r.  Brooks,  64  111.  370;  Mines 
V.  Moore,  41  111.  273;  Bodley  ■).  Anderaoa,  2 
III.  App.  460, 

Indiana. —  Lewis  c.  Wiatrode,  76  Ind.  13. 

Itnca.—  Findler  v.  Cowles,  93  low*.  389,  61 
N.  W.  M8. 

Kentucky. —  Kentuckj  Nat.  Bank  v.  Bram- 
lett,  IS  E7.  L.  Rep.  1666,  43  S.  W.  714. 

ifaine.—  Southard  v.  Wilson,  29  He.  56. 

VM80cftuse((».— First  Nat.  Bank  c.  Wat- 
kins,  164  Mass.  336,  2S  fli  K  275;  Springfield 
Five  CenU  Sav.  Bank  v.  South  Cong.  Boc., 
127  Mass.  616;  Tucker  c.  Crowlej,  127  Mass. 
400;  Brown  v.  Smith,  122  Mass.  689;  Leland 
V.  Loring,  10  Mete.  (Mass.)  122;  Mackay  r. 
Holland,  4  Mete.  (Mass.)  60. 

UicKigaa.—  Kent  n.  Ma^.  13  Mich.  38. 

ffeio  For*;. —  Cory  ti.  Leonard,  66  N.  Y. 
494;  Remington  t>.  Staats,  1  Thomps.  t  C. 
(N.  Y.)  394;  Stokes  v.  Stoke«,  2S  Mise. 
(N.  Y.)  68,  59  N.  Y.  Suppl.  801. 

Penn*ylvatua. —  Oliphant  v.  Church,  19  Pa, 
St.  3 IS. 

South  Carolina.— Glenn  t).  Caldwell,  4  Rich. 
Eq.  (S.  C.)   168. 

Vermont.— Austin  v.  Howe,  17  Vt.  654. 

Washington. —  Gilliam  v.  Davis,  7  Wswh. 
332,  36  Fac.  69. 

Wisconaiti. —  Matteson  0.  Uatteson,  66  Wis. 
460,  13  N.  W.  463;  Heath  f.  Silverthom  Lead 
Min.,  etc.,  Co.,  39  Wis.  146. 

United  States.— Pavly  v.  WilsoD,  67  Fed. 
646;  Jn  re  Ford,  9  Fed.  Cas.  No.  4,932,  18 
Nat.  Bankr.  Reg.  426. 

England.— Ansell  v.  Baker,  16  Q,  B.  20,  69 
E.  C.  L.  20. 

See  7  Cent.  Dig.  tit.  "Bills  and  Not«a," 
t  1248. 

98.  Lewis  V.  Jewett,  Gl  Vt.  378. 

1.  Miles  V.  Walther,  6  Mo.  App.  696. 

2.  Bumheimer  v.  Hart,  27  Iowa  19,  90  Am. 
Dec.  641,  I  Am.  Rep.  209. 

tXI,  A.  2] 


An  unutitfied  Judgment  m*,f  merge  tbK 
bill  or  note,  but  is  not  of  itself  a  paymcTit 
(Norria  e.  Badger,  6  Cow.  (N.  Y.)  449;  Witx 
V.  FiU,  91  Va.  446,  22  8.  E.  171;  Tarleton 
V.  Allhusen,  2  A.  Ji  E.  32,  4  L.  J.  K.  B.  17. 
29  E.  C.  L.  37),  and  cannot  be  pleaded  a« 
such  (ClaxtOD  V.  Swift,  2  Show.  441,  404). 

3.  Alpena  Nat.  Bank  c.  Greenbaum,  74 
Mich.  157,  41  N.  W.  886,  42  N.  W.  606; 
Rocbester  Cent  Bank  c.  Tbein,  76  Hiut 
{N.  ¥.)  571,  28  N.  Y.  Buppl.  232,  56  N.  Y. 
Bt.  239;  Oraudv  v.  Abbott,  02  N.  C.  33.  But 
oompare  Heckler  v.  Shoemaker,  47  Pa.  St. 
240,  holding  that  the  omission  of  a  bank 
officer  to  apply  funds  in  the  bank  in  payment 
of  a  note  wnen  presented  by  the  holder  does 
not  relieve  the  maker  from  liability  to  the 
holder. 

4.  Daniel  v.  St.  Louis  Nat.  Bank,  67  Ark. 
223,  64  S.  W.  214;  Albers  v.  Commercial 
Bank,  85  Mo.  173,  66  Am.  Rep.  365;  Crodier 
e.  Whitn<y,  71  N.  Y.  161;  Pratt  f.  Foote,  9 
N.  Y.  463;  Amot  v.  Bingham,  65  Hun  {N.  Y.) 
653,  9  N.  Y.  Suppl.  68,  29  N.  Y.  St.  878; 
Howard  p.  Walker,  02  Teno.  452,  21  S.  W. 
807. 

6.  Steinhart  v.  D.  0.  Mills,  etc.,  Nat.  Bank. 
94  Cal.  362,  20  Pac.  717,  28  Am.  St.  Rep.  13S. 
where  it  appeared  that  a  bank  received  a  note 
from  the  payee  for  collection,  and  upon  pres- 
entation of  it  for  payment  to  the  maker, 
who  was  a  customer  of  the  bank,  he  wrote 
OD  it,  "  Please  charge  the  same  to  my  ac- 
count." At  the  time  he  bad  no  money  in 
tbe  bank  to  his  credit  and  was  indebted  to  it 
in  a  considerable  sum,  but  the  bank  supposing 
him  to  be  of  good  credit  charged  the  note  ta 
his  account  and  marked  it  canceled.  After- 
ward, on  the  same  day,  learning  that  he  was 
insolvent  and  had  made  an  assignment  lor 
the  benefit  of  his  creditors,  the  bank  indorsed 
upon  the  note  the  words  "  Charged  in  error  " 
and  "  Canceled  in  error,"  and  procured  from 
the  post-ofiice  and  canceled  a  check  which 
it  had  drawn  in  favor  of  the  bank  through 
which  plaintiffs  had  sent  the  note  It  via 
held  that  the  transaction  did  not  constitnCe 
a  payment  of  the  note.  And  see  Freeman  r. 
Savannah  Bank,  etc.,  Co.,  SB  Oa.  25S.  14 
S.  E.  677;  Columbia  Loan,  etc.  Bank  v.  Uil- 
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a  note  in  the  holder's  bands  aro  in  all  cases  to  be  applied  in  payment  of  the  note,* 
and  it  lias  been  decided  that  a  bank  is  mider  no  legal  obligation  to  apply  money 
on  depo&it  in  payment  of  a  bill  or  note  in  the  absence  of  an  express  agreement 
or  direction.''  The  fact  that  an  indorser  has  funds  on  deposit  with  the  bank  hold- 
ing the  note  whicli  exceed  the  amount  thereof  does  not  afi  a  matter  of  law  consti- 
tnte  a  payiaent,^  and  tlie  maker  of  a  note  cannot  compel  a  bank  holding  the  same 
to  apply  the  deposit  of  an  indorser  to  its  payment.*  Payment  at  a  clearing-house 
is  declared  to  be  provisional  only,'" 

4.  Camcellation.  Canceling  a  note  or  bill  or  stamping  it  paid  does  not  neces- 
sarily constitute  or  show  a  payment." 

6.  Chbck,  Draft,  Certificate  op  Deposit,  Etc."  A  check  where  received  as 
aCsjliite  piijmeiit  will  operate  to  extinguish  the  note  or  other  instrument  for  the 
payment  of  which  it  is  given,  but  the  giving  and  receipt  of  a  check  in  such  a 
case  is  usually  considered ^r*J7Ki_/acjV  as  a  conditional  payment  only,  that  is,  that 
it  will  become   absolute  when  paid."     This  is  true  of  payment  by  check  of  a 


ler,  39  S.  C.  175,  17  S.  E.  S»2;  B«1I  v.  Buck- 
lej",  11  Exch.  631,  25  L.  J.  Exch.  IM.  4  Wkly. 
Rep.  261 ;  Warwick  r.  Rogers,  12  L.  J.  C.  P. 
1  )3.  5  M.  ft  G.  340,  6  Seott  N.  R.  1,  44  E.  C.  L. 
1S4. 

CancelltUoa  see  tn^ro,  XI,  A,  4. 

8.  Hands:!  r.  Pettes,  12  FU.  517;  Harlan 
V.  Ash.  84  Iowa  38,  GO  N.  W.  41;  McGill  v. 
Ott,  10  Lea  (Tenn.)  147;  Pease  v.  Hiret,  10 
B.  ft  C.  122,  S  L.  J.  K.  B.  O.  S.  94,  5  M.  A  R. 
88.  21  E.  C.  L.  61. 

7.  Georgia. —  Floumoy  f.  JelTersonville 
First  Nat  Bank.  79  Oa.  810,  2  S.  E.  547. 

Tllinois. —  VosB  v.  German  American  Bank, 
S3  111.  599,  25  Am.  Kep.  415. 

Uaaeachusetti. — -Mahaiwe  Nat.  Bank  c. 
P«ck,  127  Maas.  208,  34  Am.  Rep.  368. 

Mistouri. —  Citizens'  Bank  e.  Careon,  3S 
Mo.  191. 

Heto  York. — Newburgh  Nat.  Bank  p.  Smith, 
66  N.  Y.  271,  23  Am.  Rep.  48  [affirming  6 
Hun  (N.  Y.)  183];  Marsh  e.  Oneida  Cent. 
Bank,  34  Barb.   (N.  Y.)   298. 

Pennaylvania, —  People's  Bank  e.  Legrand, 
103  Pa.  St.  309,  49  Am.  Rep.  12«. 

United  Statet. — Hulburt  v.  Squires,  Brunn. 
Coi.  Cas.  (U.  S.)  13,  12  Fed.  Caa.  No.  fl,B56, 
1  West.  L.  Month.  443. 

Witbdiawsl  of  funds  Is  a  revocation  of  a 
direction  to  appljr  the  same  on  a  note.  La- 
fayette Second  Nat  Bank  p.  HiU,  78  Ind.  223, 
40  Am.  Rep.  239. 

Application  of  deposit  to  not«  held  by 
bank. —  In  order  that  a  note  held  by  a  bank 
may  be  regarded  as  paid,  so  as  to  discharge 
indorsers.  because  of  a  deposit  held  by  the 
bank,  it  is  necessary  that  the  deposit  be  suffl- 
cient  at  the  time  of  maturity  of  the  note,  that 
it  shall  not  have  been  previously  appropriated 
to  any  other  use,  and  that  the  deposit  be  to 
the  credit  of  the  party  primarily  liable. 
Lock  Haven  First  Nat,  Bank  v.  Pelti,  178 
Pa.  St.  513,  35  Atl.  218,  53  Am.  St.  Rep.  688, 
36  L.  R.  A.  832. 

The  mere  deposit  of  money  in  a  bank  for 
the  purpose  of  paying  a  note  does  not  constl- 


If  a  baak  falls  before  applicatloii  of  a  de- 
posit to  payment  of  a  bill  sent  to  it  for  col- 
lection, there  is  no  payment,  the  bank  being 
the  agent  of  the  creditor.  Moore  v.  Meyer,  57 
Ala.  20. 

8.  Levy  p.  U.  S.  Bank,  1  Binn.  (Pa.)  23, 
4  Dall.  (Pa.)  234,  1  L.  ed.  814;  Reading  Sav. 
Bank  v.  Miller,  2  Woodw.  (Pa.)  418.  See 
also  Lamb  v.  Morris,  118  Ind.  179,  20  N.  E. 
748,4  L.  R.  A.  111. 

9.  Mechanics',  etc..  Bank  v.  Seltz,  155  Pa. 
St.  191,  26  Atl.  209.  See  also  Marsh  v. 
Oneida  Cent.  Bank,  34  Barb.  (N.  Y.)  208; 
Lock  Haven  First  Nat  Bank  v.  Pettz,  176 
Pa.  St.  513,  3d  Atl.  218,  53  Am.  St  Rep.  680, 
36  L.  R.  A.  832. 

10.  Atlas  Nat.  Bank  c.  National  Exch. 
Bank,  1T6  Mass.  300,  57  N.  E.  605,  80  N.  E. 
121 7  National  Excb.  Bank  F.  National  Bank 
of  North  America,  132  Mass.  147;  Merchants' 
Nat.  Bank  p.  Procter,  1  Cine.  Super.  Ct. 
(Ohio)  1.  Compare  Albers  v.  Commercial 
Bank,  9  Mo.  App.  69. 

11.  Steinhart  v.  D.  O.  Mills,  etc,  Nat 
Bank,  94  Cal.  362,  29  Pac.  717,  28  Am.  St 
Rep.  132;  Union  Bank  v.  Slidell,  15  La.  314; 
Watervliet  Bank  v.  White,  1  Den.  (N.  Y.) 
608;   Scott  r.  Betts,  Lalor   (N.  Y.)    363. 

A  cancellation  and  delivery  by  mistake 
does  not  discharge  principal  or  sureties. 
Dewey  v.  Bowers,  26  N.  C.  538.  See  also 
Olcott  p.  Rathbone,  6  Wend.  (N.  Y.)  490. 

Tbe  indoTsers  of  a  note  are  not  diachaiKed 
where  a  note  made  payable  at  a  certain  bank 
is  erroneously  certified  by  such  bank  as 
"  good,"  in  consequence  of  which  another 
bank,  which  was  the  holder,  marked  it  paid, 
where  the  latter  bank  was  immediately  noti- 
fied by  the  former  upon  the  discovery  of  its 
error  in  sufficient  time  to  prevent  any  loss 
in  consequence  thereof,  and  the  former  paid 
to  the  latter  the  amount  of  the  note  presented 
at  their  own  counter  and  gave  notice  of  non- 
payment to  defendant  as  indorsers  thereon. 
Irving  Bank  e.  Wetherald,  36  N.  Y.  335  [af- 
firming 34  Barb.  (N.  Y.)  323]. 

12.  Payment  by  new  bill  oi  note  see  in^m, 
XI,  A,   11. 


[XI.  A.  6] 
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eir  agreement."    It  alter  sait  i8  orou^tic  w- 
■e  than  enough  to  pay  tlie  balance  duo  o»?:-  £    ^ 
in  declared  to  be  payment  j>en(ien(*  lite.  05    f 
o  if  the  collateral  is  retaken  by  the  vp  ^  ^fi-    \r. 


be  determined  by  their  agreement."    If  after  snit  Ib  brought  *^ 

eral  secnrity  for  more  t'  '    '  .i  .  i  <  j 

plaintiff,  this  has  1>een  d 

cause  of  action."     So  if  ,     _ 

replevin  rendered  against  him  in  the  payee's  favor  ia.  $_'^  ,  _  . 
the  note  secured ;  ^  but  if  a  judgment  is  rendered  oa  |  %-  -^  ^.  ^ 
ferred  to  the  maker  himself  on  a  part  payment  by  '-^f.  ?  ;".'  -^  ."■ 
ment pro  tanto  oiily ^^  ---^  h  K  ■'^'        ■' 

8.  Appucation  of  Fund  ob  Deposit.    Where  *' ^ ^  ^- '/  ''  ."■    ' 
has  in  his  hands  at  maturity  funds  of  the  tpi^    j-  ;■  ■;  \  ^,        ' 
which  he  ia  entitled  to  apply  in  payment,  '.:'    ':  ■  ■;  :^-   .  .. 
ment  and  discliarge  the  maker  and  indorse,'  ^     ;*■'  t   :  '  < 

note  or  check  to  an  account  by  a  bank  hr       ;     V  ^  '   ,   >        '        • 
ate  aa  a  payment,' but  it  is  not  neceasar'.  ■'   '^         '    ^       ,' 
or  marked  as  paid,"    There  is  no  prep    '  i     f      I' 

ffiscofisin. —  Marschuetz  p.  Wright,  5r  .       '         "   ,     ' 

175,  a  N.  W.  511.  ;        '.       ■      . 

See  7   Cent.   Dig,   til.   "BilU   an^   '  ,'  - 

I  1248. 

68.  Alabama.. —  SampBon  c.  Ft 
B62,  19  So.  896,  55  Am.  St.  Rep.  . 

California. —  McGarvey    v.      ; 


110. 

Illinois. — Eetv  l 
C.  Mwre,  41  111.  273;  Bo 
lU.  App.  4G0. 

Iwiiana. —  Lewia  v.  ^  ..(Ohio) 

Iowa. —  Findley  ti. 
N.  W.  998.  »    Nat.   Bank  ». 

Kentueks. —  Kc 
lett,  19  Ky.  L.  P  ut.  "  Billi  and  Notes," 

ifatne. —  So«  ' 

MaaaacKtue  ^ci  generally  see  pATHmrr. 
kina.  1S4  Mr  >^i« not  bonnd  to  gi«  qp  u<it« 
Five  Cent'  ■w'^ifdr**'  "*  P"'^-  ^"''^  "■  H"'" 
127  Mae'   j^*^ 

*00;  B-   .  .y  5  ■  cbKk  IB  payment  la  Buffl- 

tt.  Lo.     ^-  |>5'^i«cted  to  as  sucli.    Ohio  Ins.  Co. 

H<d'         ^!''^ebtt-    1"    ^°<*-    234;    Jennings    v. 

.■^««*JJ  7  Ohio  St.  257.     But  the  drawer 

^>*Jf,  that  sufficient  funds  were  in  the 

^  *H»rrlBburg  Bank  v.  Forster,  8  WatU 

.(^'itf^-— Welge  V.  Batty,  11  111.  App. 


•      ■     ■  .>i«t 

^^     *"  -^we-Viii 

..  Suppl.  900.  *W^ 

-,..— NaahvUle  First  Nat.   BanV 

.ung,  7  Lea  (Tenn.)  498,  40  Am   BpT" 

u«.  *  ^'• 

United  Swtw.— Gwathney  t.  Mclan.    ■ 

McLean    {U.    S.)    371,    11    Fed.    QtTv 

England. —  Atkins  p.  Owen,  2  A.  A-  P  v> 
4  L.  J.  E.  B.  15,  4  N.  4  M.  121,  28  E  o  t 
38 ;  Wallace  v.  Kelaall.  B  Dowl.  P  C  "(ui 
Jur.  1084,  10  L.  J.  Exch.  12,  7  M.  ft  W  ,«. 
Beil  P.  Buckley,  11  Exch.  831,  25  L.  j  JyV' 
163,  4  Wkly.  Rep.  261.,  '  ^'^"■ 

See  7  Cent.  Dig.  tit.  "Bills  nA  Kot«,." 

A  mere  agieemcnt  for  a  credit  is  not 
payment.     Pedder  v.  Watt,  Peake  Add,  CaiT 


'  custom 


Credit  to  «  bank  according  i ^^ 

of  dealing  between  banks  may  operate  l. 

payment    (Brigga   v.   Central   Nat.   Bank.    Ra 

,42  Am.  Rep.  285;  Charlottelron 


N.  Y. 


'ii^- 


-  Lionberger  v.  Kioealy,  13  Ma. 


^Ktf  fort.— Olcott  V.  Rathbone,  6  Wend. 

,:  y.)   490. 

' /'«""*y'*""'"'' —  Canonsburg  Iron  Co.  v. 
Union  Nat.  Bank,   (Pa.  1886)   6  Atl.  574. 

fenas. —  Curtis,  etc.,  Mfg.  Co.  v.  Douglass, 
70  Tex.  167,   16  S.  W.  164. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
f  1257. 

Ifi.  Tuttle  o.  Chapman,  10  Iowa  437;  Knox 
v.  Oerhaueer,  3  Mont.  267 ;  Cunningham  v. 
Smith,  Harp.  Eq.   (S.  C.)   90. 

The  acceptance  of  an  oidei  by  the  makei 
In  favor  of  a  third  person  ia  within  the  rule. 
Shaw  V.  Oookin,  7  N.  H.  16. 

16.  Union  Bank  p,  Smiser,  I  Sneed(TeDn.) 
SOI ;  Lindsey  P.  McClell&nd,  18  Wis.  481,  8fl 
Am.   Dec.   786. 

17.  Hamill  v.  Oerman  Nat.  Bank,  1^  Colo. 
203,  22  Pae.  433;  Lee  v.  Highland  Baidc,  2 
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(N.  Y.)  26;  Nashville  First  Nat.  B&nk  i, 
MoClung,  7  Lea  (Tenn.)  492,  40  Am  rJT' 
66;  Gillard  p.  Wise,  6  B.  ft  C.  134  7  D  ftT 
523,  4  L.  J.  K.  B.  O.  8.  88,  29  Rev.  Rep  ,m 
11  E.  C.  L.  380.  See  also  Kupfer  v.  G»l™ 
Bank,  34  III.  328.  85  Am.  Dec.  308;  M^dT? 
Merchants'  Bank,  25  N.  Y.  143,  82  Am,  IW 
331),  although  it  haa  been  held  otheriruL 
where  the  bank  actii  merely  as  coHectiiur  a«ftl 
(Central  R.  Co.  ii.  Lynchburg  Firet  nTT 
Bank,  73  Ga.  383;  Blaine  d.  Bourne  11  B  i 
119,  23  Am.  Rep.  429;  Metropolis  But  ■ 
Jersey  City  First  Nat  Bank,  ig  Fed  aoi 
Sigoumey  p.  Lloyd,  8  B.  A  C.  622  T  i  V 
K.  B.  0.  S.  73,  15  E.  C.  L.  308).  ' 

20.  Afafroma.— Selma  City  Nat  Bank  b 
Bums,  68  Ala.  267,  44  Am.  Rep    138^ 

JUmoii.— American  Exch.  l^t  lu-k  . 
Gregg,  138  111.  596,  28  N.  E.  839,  3S  A»  » 
Rep.  171  [r«=eT««fl  37  III.  App.  4251  *^  *■ 

Mo,  173,  66  Am.  R«p.  356.  ^^^  * 
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of  the  mater  of  a  note  cannot  be  set  oS  a^inst  snch  note  so  as  to  constitute  pay> 
raent  of  the  same  in  the  absence  of  some  agreement,  express  or  implied,  that  they 
ehonld  be  bo  appHed." 

7.  DBPOsn  m  Coitkt.  The  deposit  of  the  money  in  court  after  the  institutioD 
of  a  suit  on  a  note  is  not  a  payment  of  the  note  to  the  creditor  or  to  any  person 
anthorized  to  receive  it  for  liim,"  nnless  ratified  by  liim." 

8.  ExECUTOBT  Aghbehbht.  An  agreement,  which  was  never  executed,  to  die- 
charge  the  maker  of  a  note  will  not  operate  as  a  payment,**  and  of  conree  an 
agreement  which  is  invalid  for  want  of  consideration  is  of  no  effect," 

9.  LEfiACY  OR  AppDDmfENT  AS  ExBCimHi.  A  legacy  by  the  accepter  or  maker  of 
a  bill  or  note  to  the  holder  is  not  a  satisfaction  or  a  payment  thereof,'*  but  the 
liolder's  appointment  of  his  debtor  as  executor  of  the  former's  will  has  been  held 
prima  facie  a  bequest  of  the  debt  or  evidence  of  an  intention  to  release  or  dis- 
charge it," 

10.  HoHET,  Cdrbknct,  Btc. —  9~  In  QeneraL  Wliere  a  note  is  payable  in  cni^ 
rency  or  in  current  funds  the  payee  has  the  right  to  demand  funds  etjnal  in  value 
to  the  current  coin  of  the  country,'*  and  a  tender  of  payment  which  is  notequiva- 


Vffto  York. —  Oddie  v.  Natloiuil  City  Bank, 
45  ^.  Y.  735,  6  Am.  Eep,  160;  Pratt  v.  Foote, 
fi  N,  Y.  463. 

Tennessee.— Hovard  v.  Walker,  92  Tenn. 
452,  21   S.   W,   8ST, 

United  Btatet. —  Ciucmnati  First  Nat. 
Bank  v.  Burkhardt,  100  U,  S,  6B6,  26  L.  ed. 
766;  Andreuea  v.  Northfleld  First  Nat. 
Bank,  1  McCrar;^   (U.  S.)   262,  2  Fed.  122. 

EngUtnd. —  ChamberB  v.  Miller,  13  C.  B. 
N.  S,  126,  9  Jur.  N.  8.  826,  82  L,  3.  C.  P.  30, 
7  L.  T.  Rep.  N.  8.  866,  11  Wkly.  Eep.  236, 
lOe  E.  C.  L.  126;  Bolton  ti.  Reichard,  1  Esp. 
106,  6  T.  R.   139. 

That  a  credit  by  nuRtake  may  be  coirected 
■ee  Washington  First  Nat.  Bank  o.  Whitman, 
M  U,  8.  343,  24  L.  ed.  229. 

91.  Russell  V.  Klink,  S3  Mich.  ISI,  IS 
K.  W.  627  ;  Rutland  c.  Thompson,  48  Minn. 
639,  51  N.  W.  604;  Kennistcu  d.  Bartiett,  46 
N,  H.  517;  Callander  v.  Howard,  10  C.  B.  290, 
U  Jut.  672,  19  L.  J.  C.  P.  312,  1  L.  M.  t  P. 
562,  70  E,   C,  L,  290. 

Where  an  account  ia  barred  by  the  statute 
of  limltationl  it  will  not  operate  as  a  pay- 
ment,    Naoon  v.  McCulloch,  31  Me,  IfiS, 

22.  Alexandria  v.  Saloy,  14  I^  Ann.  327, 

23.  Molineux  t>,  Eastman,  14  N.  H,  604. 

24.  loioa. —  Burrows  t).  Robertsoa,  7  Iowa 
100. 

Keniuekfi. —  Moeeby  it.  Lewis,  4  Litt.(Ky.) 
1S9, 

JfatM,— Noble  c.  Bdee,  51  Me.  34, 

Ma»»aekiisett». — Taylor  v,  Lewis,  146  MaM, 
222,  15  N.  E.  617;  Caiy  v.  Bancroft,  14  Pick, 
(Mass.)   316,  25  Am,  Dec.  393. 

Michigan.-^  Robertson  v.  Port  Huron  First 
Nat,  Bank.  4!  Mich,  356,  1  N.  W.  1033. 

Hew  Bampthire. —  Keimiston  p.  Bartiett, 
46  N.  H.  517. 

Compare  Nalle  v.  Gates,  20  Tex.  315. 

See  7  Cent,  Dig.  tit.  "Bills  and  Notes," 
f  1240. 

An  Bgieement  by  an  heir  with  an  admin- 
istrator that  notes  held  by  the  estate  against 
ttie  heir  shall  be  deducted  from  her  portion 
before  final  distributioa  of  the  estate  does 
[M] 


not  constitute  a  payment,    Taylor  v.  Lewis, 
146  Mass,  222,  16  N,  E.  017, 

25,  Davig  v.  Stout,  12S  Ind.  12,  23  N.  E. 
862,  22  Am.  St  Rep.  665;  Goldthwait  t>. 
Bradford,  30  Ind,   149. 

An  ezocotary  verbal  agreement  wttbont 
conslderstlon  between  the  holder  and  maker 
of  a  promissory  note,  whereby  the  former 
agrees  to  accept  from  the  latter  a  less  sum 
than  is  due  thereon,  will  not  constitute  a  de- 
fense to  a  suit  on  the  notes.  Titaworth  t>. 
Hyde,  64  111.  386, 

26,  Carr  c.  Estabrooke,  3  Ves,  Jr.  661, 
See  also  Mitchell  t>.  Rice,  6  J,  J,  Marsh, 
(Ky.)  623. 

27,  Marvin  v.  Stone,  2  Cow,  (N.  Y.)  781; 
Freaklej  t>.  Fox,  9  B.  ft  C,  130,  7  L,  J,  C,  P, 
0.  S.  148,  4  M.  *  H.  18,  17  E.  C,  L.  88.  A 
different  intention,  however,  may  be  shown. 
Carey  p.  Goodinge,  3  Bro.  Ch.  110;  Lowe  t). 
Peskett,  18  C,  B.  600,  1  Jur.  N.  S.  1049,  24 
L.  J.  C.  P.  190,  3  Wkly,  Rep.  481,  81  E.  C.  L, 
600. 

as.  Alabama,— Carter  v.  Penn,  4  Ala.  140; 
Lacy  V.  Holbrook,  4  Ala.  SB. 

lrI»inM«.— Wilbum  r.  Greer,  6  Ark.  266; 
Graham  v.  Adams,- 6  Ark.  261. 

Florida. —  Williams  v.  Moaelqr,  2  Fla. 
304. 

Georgia.—  Crim  p.  Sellars,  37  Ga.  32*. 

/Iltnoif.— Marc  v.  Kupfer,  34  HI.  286; 
Springfield  M.  ft  F,  Ins.  Co.  v.  Tineher,  30  111. 
399;  Chicago  Mar.  Bank  v.  Rushmore.  28  111. 
463;  Galena  Ins.  Co,  v.  Kupfer,  28  III.  332, 
81  Am,  Dec,  284. 

Indiana. —  Conwell  e.  Pumphrey,  9  Ind.  136, 
«S  Am.  Dec  611. 

lotca. —  Qraydon  v.  Patterson,  13  Iowa  £56, 
61  Am.  Dec.  432. 

Ktntvoky. —  McChord  e.  Ford,  3  T.  B.  Mon, 
(Ey.)  166;  I^mpton  e.  Haggard,  3  T.  B. 
Mon.   (Ky.)   149, 

Louisiana, —  Fry  P.  Dudley,  20  I*.  Ann. 
?68 ;   Ballard  v.  Wall,  2  La,  Ann,  404, 

Michigan. —  Phelps  v.  Town,  14  Mich.  374; 
Phtenix  Ins.  Co.  C.  Allen,  11  Mich.  601,  83 
Am.  Dm.  7S6. 
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lent  thereto,  but  is  in  depreciated  carroncr,  will  be  inenfficient.**  So  if  &  bill  or 
note  dtisignateB  a  partionlar  carrency  in  wiiich  it  shall  be  payable,  payment  ahould 
be  made  in  conformity  to  bqcIi  designation."* 

b.  Bank-Hotes  —  n)  In  Oeseral.  A  paj^ment  in  bank-notes,  altboneh  ttey 
may  not  be  legal  tender,  is  a  goud  payment,  if  they  are  accepted ;"  and  bank- 
notes are  a  go^  tender  unless  objection  to  the  tender  is  made  on  the  ground 
that  they  are  not." 

(ii)  Of  Insolvent  Bank.  Where  by  nnirersal  consent  bank-notes  have 
become  the  medium  of  exchange  and  the  representative  of  property  and  are 
regarded  as  money,  altliougli  not  a  legal  tender  and  althon^h  no  person  ia  boand 
to  receive  them  in  payment,  yet  if  tliey  come  into  one's  iiands  hy  consent  aa  a 

Cyment  and  the  loss  ensues  by  a  subsequent  failure  of  the  bank,  such  ioes  shoold 
his  in  whose  hands  they  happen  to  he  at  the  time  in  tlie  absence  of  fraad  or 
concealment."'  But  if  tlie  bank  lias  already  failed  it  has  been  held  that  although 
they  are  offered  and  accepted  in  good  faith  and  without  knowledge  of  the  failnre 
there  is  no  payment,  unless  the  party  receiving  them  has  been  guilty  of  laches  id 
retaining  tUera.** 

c  Confederate  Notes.  Confederate  notes  were  regarded  as  a  enrrency 
imposed  on  tlie  community  by  irresistible  force  and  where,  according  to  the  under- 
standing of  the  parties,  a  contract  was  to  be  paid  in  sucli  curreucy,  the  party 
entitled  to  payment  could  recover  only  the  value  of  Confederate  dollars  in  lawful 
money  of  tlio  United  States.*    So  where  Confederate  notes  were  current  at  the 


liitaissippi. —  Mitchell  0.  Hewitt,  5  Sm, 
k  M.  (Miss.)  3G1. 

Missouri, —  Cockrill  V.  Eirkpatrick,  9  Mo. 
«97. 

New  York.— FTm]c  v.  WeaseU,  64  N.  Y. 
156. 

North  Carolino.— Hilliatd  p.  Moore,  6S 
N.  C.  540. 

Pewaylvania. — SmitJi  v.  Philadelphia  Bulk, 
14  Pa.  St.  52S. 

Tennemee. —  Turley  ti.  Taylor,  6  Baxt 
(Tenn.)    376. 

Teaxu. —  Bell  c.  Joyce,  33  Tei.  479. 

Virffinia.— Caldwell  v.  Craig,  22  Oratt. 
(Va.)  340. 

WUcotmn. —  Klauber  v.  BigKerstaff,  47 
Wis.  551.  3  N.  W.  367.  32  Am.  Reo.  773. 

United  States. —  Bull  t>.  Kaeson  First  Nat. 
Bank,  123  U.  S.  106,  9  8.  a.  62,  31  L.  ed.  97. 

See  T  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  311. 

Omission  to  designate  any  cnnency. — 
Where  the  currency  in  which  a  bill  or  note  is 
to  be  pnid  is  not  mentioned  therein,  it  is  pre- 
sumed that  payment  is  to  be  made  in  the 
currency  of  the  country  in  which  it  is  pay- 
able, and  in  conformity  to  this  rule  the  word 
"  dollars  "  will  be  nupplied  where  omitted  in 
such  a  paper.  Williamson  r.  Smith,  1  Coldw. 
(Tenn.)  I,  78  Am.  Dec.  478.  See  also  Cool- 
broth  f.  Purinton,  29  Me.  460;  Sweetser  v. 
French,  13  Mete.  (Masa.)  262;  Petty  v. 
Fletehel,  31  Tex.  169,  QB  Am.  Dec.  G24;  Du 
CoHta  V.  Cole,  Skin.  272. 

29.  Hlinoia. —  Oalena  Ins.  Co.  V.  Eupfer, 
28  111.  332,  81  Am.  Dec.  284. 

EentMcky.—  Breckinridge  C.  Rolls,  2  T.  B, 
Mon.    (Ky.)    150. 

Loui<ia«a. —  Case  v.  Berwin,  22  I«.  Ann. 
321. 

Maryland. —  Hoffman  v.  Boisneuf,  4  Harr. 
ft  M.   (Md.)   352. 
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Pennaylvania. —  Housum  v.  Rogers,  40  Pa. 
St.  100. 

United  States. —  Olshauaen  v.  Lewis,  1  Biss. 
(U.  S.)   41B.  19  Fed.  Caa.  Xo.  10,507. 

See  7  Cent.  Dig.  tit.  "Bills  and  Note^" 
I  310. 

30.  Ledford  v.  Smith,  6  Bush.  (Ey.) 
12B;  Mangum  v.  Ball.  43  Miss.  288.  5 
Am.  Rep.  488;  Edwards  c.  Morris,  1  Ohio 
924. 

81.  Bayard  v.  Shunk,  1  Watts  &  S.  (Pa.) 
92,  37  Am.  Dee.  441.  And  see,  generally, 
Paymbkt. 

an.  Snow  V.  Perry,  9  Pii^  (MasB.>  639. 
And  see,  generally.  Tehdeb. 

38.  Snow  r.  Perry,  9  Pick.  (Mass.)  539; 
Ware  v.  Street,  2  Head  (Tenn.)  S09,  75  Am, 
Dee.  766.  Compare  Owenson  B.  Morae,  7  T.  R. 
64. 

34.  New  Sampthire. —  Fogg  v.  Sawyer,  9 
N.  H.  366. 

NetE  York. —  Ontario  Bank  v.  Lightbody,  13 
Wend.   (N.  Y.)   101,  27  Am.  Dec.  179. 

Ohio.— Westfall  v.  Braley,  10  Ohio  St  IBS, 
7S  Am.  Dec.  509. 

SoMth  Corolino.— Harley  v.  Thornton,  2 
Hill   [S.  C.)  609  note. 

WifoonaiM. —  Townsends  c.  Racine  Bank,  7 
Wis.    185. 

Contra,  Bayard  c.  Shunk,  1  Watts  t  3. 
(Pa.)   92,  37  Am.  Dec.  441. 

And  Bee.  generally,  Patuekt. 

Aa  to  dnty  to  return  the  notes  lee  Frantier 
Bank  v.  Moi«e,  22  Me.  86,  38  Am.  Dee.  284; 
Gilman  t>.  Peck,  11  Vt.  616,  34  Am.  Dec  7D2 ; 
Camidge  v.  Allenby,  6  B.  &  C.  373.  9  D.  A  R. 
391,  6  L.  J.  E.  B.  0.  S.  9S.  30  Rev.  Rep.  358. 
13  E.  C.  L.  175 ;  Rogers  v.  Lontord,  1  Or.  &  BiL 
637,  3  Tyrw.  654. 

36.  Thorington  e.  Smith,  8  Wall.  (D.  S.) 
1,  19  h.  ed.  361.    And  aee,  generally,  Pat- 

MBKT. 
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>]ace  of  payment  and  conatitnted  the  principal  cnrrency  of  the  state  in 
ess  transactions  were  condncted,  it  was  presumed  that  the  parties 
^o  when  dollars  were  mentioned,  nnlees  coin  weis  specified."     It  was 
'hat  payment  to  one  liolding  paper  in  a  fiduciary  capacity  conld 
infederate  currency." 
"^oin  or  Voney.    Taking  connterfeit  coin  or  paper  money  will 
'ionstitute  payment  of  a  bill  or  note.* 
tb" — a.  In  General.     A  new  bill  or  note  is  not  a  pay- 
'  '^  *^^runient,  in  tlie  absence  of  an  nnderstanding  or  agree- 

'f  ■  lien  civen  and  received  in  satisfaction  of  tbo  earlier 

discharged.* 


.*.    ■  .son,  60  Ala. 

■    ■'  ,iowH,  30  Ark.  198i 

..  816. 
.  t.  Jones,  38  Ga.  347 ;  Free- 
j4  Ga,  355.  80  Am.  Dec.  255. 
.,.y. —  White    c.    Guthrie,    1    J.    J. 
^Q.   (Ky.)  503. 
Louisiana. —  Vanije  c.  Cooper,  22  La.  Ann. 
508;    Luzenbera    r.   Clcveinnd,   18  La.   Ann. 
473;     Graves     r.     Hardeatf,     19     La.     Ann. 
ISO. 

yeic  rorfc.— Lester  v.  Union  Mfg.  Co.,  1 
Hun  (N.  y.)   288. 

Hortli  Carolina. —  Nonnent  v.  Brown,  79 
N.  C.  363;  Mercer  r.  Wif«ini,  74  N.  C.  48; 
Wooten  r.  Sherrard,  71  N.  C.  374. 

Tennesser.. —  Sharp  P.  Harrison,  10  Heisk. 
(Tenu.)  673;  Binford  P.  Memphis  Bulletin 
Co..  10  Heisk.   (Tenn.)   356. 

Texas. —  Piegair  i-.  Tivohift.  37  Tex.  223; 
Spann  r.  GIhbs,  35  Tex.  761 ;  Ritchie  p.  Sweet, 
32  Teic.  333,  5  Am.  Rep.  245, 

Firffinio.— Dearing  v.  Rucker,  18  Gratt. 
(Va.)    426. 

Wesi  Virginia. —  Jarrett  p.  Ludington,  0 
W.  Va.  333;  Washington  v.  Burnett,  4  W.  Va. 


B4. 


.    Salamon,    M 


United    8fo/e*.— Stewart 
U.  R.  434,  24  L.  ed.  275. 

Where  received  under  doresi  auch  payment 
in  not  valid.  Harshaw  r.  Dobson,  67  N.  C. 
203;  Harrell  c.  Barnes.  34  Tex.  413;  Ander- 
son V.  Lewis,  31  Tex.  675.  Compare  McCart- 
ney V.  Wade,  2  Heiiik.   (Tenn.)   369. 

37.   .irfcansoa.— Hendry   v.   Wine,   29   Ark. 


414. 


-Sirr 


.   Singleton, 


Louisiana.  —  Martin 
Ann.  551. 

ifissia»ippi. —  New  Orleans,  etc.,  R.  Co.  t>. 
State,  52  Miss.  877. 

Kew  York.—  Sands  r.  New  York  L.  Ins.  Co., 
50  N.  Y.  626,  10  Am.  Rep.  535;  Robinson  v. 
International  L.  Assur.  Soc,  42  N.  Y.  64,  I 
Am.  Rep.  400. 

Korth  Caroiind.— Wilson  p.  Powell,  76 
N.   C.  463. 

Tennegiee. — Maloney  v.  Btephens,  11  Heisk. 
<Tenn.)   733. 

TeasM.— Griffin  i-.  Walker.  36  Tex.  88; 
CnseT  P.  Turner,  32  Tex.  64 ;  Kleberg  P.  Bonds, 
31  Tex.  611. 


Virgini 


366. 


-Alley  0.  Rt^Ts,  10  Gratt.(V».) 


United  Stole*.— Fretz  p.  Stover,  22  Wall, 
(U.  S.)   198,  22  L.  ed.  7BB. 

3S.  Uarjf  land.— Madd  c.  Reeves,  2  Harr. 
t  J.  <Md.l  368. 

NeiB  Tork.—  Baker  p.  Bonesteel,  2  Hilt. 
(N.  Y.)  3D7;  Markle  p.  Hatfield,  2  Johns. 
(N.  Y.)    455,  3  Am,  Dec,  446, 

.Vor(fc  Carolina. —  Anderson  t.  Hawkins,  10 
N.  C.  568. 

Pennsylvania, —  Ramadale  v.  Eorton,  3  Pa. 
St.  330. 

Firginio. —  Edmunds  p.  Digges,  1  Gratt. 
<Va.)    359,  42  Am,  Deo,  561. 

See,  generally,   Patmeht. 

Recovery  of  amonnt  of  counterfeit  bill. — 
Wliere  one,  in  payment  of  a  promissory  note 
made  payable  in  foreign  bilb,  paid  the 
amount  in  such  bills,  took  up  tbe  note,  and  it 
was  afterward  discovered  that  one  of  the 
bills  paid  was  counterfeit,  it  was  held  that 
the  payee  miglit  recover  the  amount  of  such 
counterfeit  bill,  in  an  action  for  money  had 
and  received,  against  the  payer.  Young  V. 
Adams,  6  Mass.  182, 

39.  Payment  by  check,  draft,  certiflcatq  of 
depodt,  etc.  see  supra,  XI,  A,  6. 

40.  Cali/omia.— Stanley  V.  McElrath,  88 
Cal.  440,  25  Pac,  16,  10  L.  R.  A.  545. 

Oeorpio.— Home  r.  Young,  40  Ga.  193. 

Illinoit. —  Jansen  r.  Grimshaw,  125  III. 
468,  17  N,  E,  850;  Belleville  Sav,  Bank  e. 
Bomman,  124  111.  200,  16  N.  E.  210; 
Wickenkamp  r.  Wickenkamp,  77  III.  02; 
Yates  p.  Valentine,  71  III.  643;  Union  Nat. 
Bank  v.  Post,  93  111,  App.  339;  Adams  v. 
Squires,  61  HI.  App.  513. 

/ndiatw.— Rceder  r.  Nay,  95  Ind.  164; 
Stevens  p.  Anderson.  30  Ind,  391. 

foicn.— Gennan  Sa%-.  Bank  r'.  Bates  Ad- 
dition Imp.  Co.,  Ill  Iowa  432.  82  N.  W.  1005; 
Merchants'  Nat.  Bank  v.  Eyre,  107  Iowa  13. 
77  N.  W.  498;  Dubuque  First  Nat.  Bank  v. 
Getz,  90  Iowa  139,  64  N.  W.  799. 

Kcnluckg. —  Commonwealth  Bank  v. 
Letcher,  3  J,  J.  Marsh.  (Ky.)  195;  Mon- 
tague V.  Bell,  14  Ky.  L.  Rep.  890. 

Louisiana. —  Woods  v.  Halsey,  42  La.  Ann. 
245,  7  So.  451. 

Mataachutetts. —  Kendall  v.  Equitable  L. 
Assur.  Soc..  171  Mass,  568.  51  N,  E.  464; 
Granite  Nat.  Bank  P,  Firch,  145  Mass,  567, 
14  N.  E.  650,  1  Am.  St,  Rpb.  484;  Fames  v. 
Cushman,  I3S  Mass.  673;  Dewey  p.  Bell,  6 
[XI.  A.  11,  a] 
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b.  For  Leas  Amount  Wliere  a  new  note  is  giren  io  renewal  of  a  former  one 
snd  for  a  less  amount  it  may  operate  ba  a  aatiafaction  of  a  prior  note,  as  it  is  pre- 
ennied  tliat  all  differences  t^tween  the  parties  were  adjnsted  and  settled  wtien 
Biicli  new  note  was  given." 

e.  Of  Part  of  Promlaors,  Under  some  circnmstancea  a  promissory  note 
execnted  by  b  part  only  of  the  promieors  may  he  a  payment  of  a  prior  note,**  bnt 


Allen  (){«BB.)  I6S;  Ad&nu  v.  Jenkim,  IS 
an>7  (Mass.)  146;  Hiue  v.  Ateunder,  2 
Mete.  (Haaa.)  167;  Canfleld  c.  Ttm,  IS  Pick. 
(Mass.)  253. 

VtcU^on.— Ellia  e.  Ballou,  (Mich.  1002) 
88  N.  W.  SS8. 

if*nn«aota. —  Hanson  r.  Tarbox,  47  Minn. 
433,  60  N.  W.  474;  Miller  c.  McCarty,  47 
Minn.  321,  60  N.  W.  235,  2B  An.  St.  B«p. 
375. 

lliaau«tppi.— Bacon  o.  VentreM,  32  Mlas. 
168. 

JFbw  ffampfAtre. —  lAecmia  8aT.  Bank  e, 
Vittum,  71  N.  H.  465,  62  Atl.  348;  Jonea  v. 
Rider,  80  N.  H.  452 ;  Ward  c.  Howe,  38  N.  H. 
36;   Patterson  b.  Whittier,  IB  N.  H.   192. 

JTew  Memeo. —  Albuquerque  Firat  Nat. 
Bank  r.  Lesaer,  9  N.  M.  004,  68  Pac.  346. 

Neu)  York.—  Neff  c.  Clute,  12  Barb.  (N.  Y.) 
466;  Burrall  p.  Jones,  7  B<ww.  (N.  Y.)  404; 
Sing  Sing  First  Nat.  Bank  v.  Knevals,  21 
N.  Y.  Suppl.  1058,  61  N.  y.  St  22;  Olcott 
r.  Rathbone,  6  Wend.   (N.  Y.)   490. 

North  Carolina. —  Cable  v.  Hardin,  67  N.  C. 
472. 

Ohio. —  Cadiz  Bank  p.  Slemmona,  34  Ohio 
St.  142,  32  Am.  Kep.  304;  Sbinkle  P.  Kipley 
First  Nat.  Bank,  22  Ohio  St.  610;  Mtller  v. 
Woods,  21  Ohio  St.  485,  8  Am.  Rep.  71. 

Femi»glvama. —  Cake  v.  Lebanon  Firat 
Nat.  Bank,  86  Pa.  St.  303. 

South  Carolina. —  Sullivan  p.  Sullivan 
Mfg.  Co.,  20  a.  C.  7fli  Chester  Nat  Bank  ». 
Ounhouse,  17  S.  C:  489;  Allaton  t).  Allaton,  2 
Hill   (S.  C.)   362. 

Sovth  Dakota. —  Orissel  t).  Woonsoeket 
Bank.  12  8.  D.  83,  80  N.  W.  IBl. 

Tennessee. —  Bowman  v.  Rector,  (Tenn.  Ch. 
1900)  66  B.  W.  389. 

T*aM.— Bell  c.  Boyd,  76  Tex.  133.  13  S.  W. 
832;  Boyd  v.  Bell,  69  Tex.  736,  7  S.  W.  667. 
Vermont.— In  re  Stevens,   74  Vt   408,  62 
Atl.  1034. 

fir^mia.— Moses  p.  Trice,  21  Oratt  (Va.) 
666,  8  Am.  Rep.  009. 

WathingtOH. —  Boston  Nat  Bank  U.  Jose, 
10  Wash.  185,  3S  Pac.  1026. 

Wett  Firjinia. —  Parkersburg  First  Nat. 
Bank  r.  Handley,  48  W.  Va.  690,  87  S.  E. 
636;  Hess  V.  Dille,  23  W.  Va.  90;  UerehanU' 
Nat  Bank  v.  Good,  21  W.  Va.  4S9;  Bantx  P. 
Basnett.  12  W.  Va.  772. 

Witooiuiit. —  Lowry  p.  Milwaukee  Nat. 
Bank,  114  Wis.  311,  60  N.  W.  178;  Milwaukee 
First  Nat.  Bank  c.  Finck.  100  Wis,  448.  76 
N.  W.  608. 

UMttd  State:- In  re  Dixon,  2  McCrary 
(U.  S.)  658,  13  Fed.  109. 

CanaJa. —  See  Emerson  p.  Gardiner,  6 
N.  Bmnsw.  461. 

Bee  7  Cent  Dig.  tit  "Bills  and  Notw," 
I  1261. 
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Payraent   by    bin   or  note   gamaOj    see 

P1.TUKNT. 

A  renewal  note  where  forg«d  is  no  pajrment 
of  the  original.  Stratton  r.  McHakin,  84  Kt. 
641,  4  Am.  St  Rep.  216. 

The  efiect  of  tiUng  a  new  note  upon  the 
vitality  of  the  first  is  sometimes  detemalD- 
able  by  the  law  and  sometimes  by  the  con- 
tract under  which  it  was  given  and  reoeiTed. 
Sage  P.  Walker,  12  Mich.  426. 

It  Is  a  payment  and  diaduUKe  of  a  note 
where  a  new  note  is  made  by  the  same  party, 
discounted  by  the  holder  of  the  old  note  and 
the  proceeds  applied  to  the  payment  of  the 
latter  note.  Letcher  P.  Commonwealth  Bank,  1 
Dana  (Ky.)  82;  Fisher  P.  Marvin,  47  Barb. 
(N.  Y.)  166. 

Whrae  the  oiizinal  note  is  left  as  collAteial 
securi^  there  is  no  payment  of  the  same. 
East  River  Bank  p.  Butterworth,  45  Barb. 
(N.  Y.)  478,  30  How.  Pr.  (N.  Y.)  444  [of- 
firmed  in  51  N.  Y.  837];  Greening  r.  Patten, 
61  Wis.  140,  8  N.  W.  107.  See  also  Mer- 
chants' Trust,  etc.,  Co.  p.  Jones,  95  Me.  336, 
60  Atl.  48,  85  Am.  St  Rep.  412. 

What  law  govemm. — In  determining  whether 
or  not  a  new  note  was  received  in  sati&fac-  ' 

tion  and  payment  of  the  original  the  law  of 
the  place  where  the  transaction  occurs  gov- 
erns.   Ward  c.  Howe,  38  N.  K  35.  I 

41.  Piper  V.  Wade,  57  Oa.  223;  Compton 
p.  PatUrson,  28  S.  C.  115,  6  S.  E.  270;  Bolt 
p.  Dawkins,  10  S.  C.  198;  Draper  v.  Uitt,  43  | 

Vt  439,  6  An.  Rep.  292.  But  see  Jenneaa  V- 
Lane,  26  Me.  475,  holding  that  a  new  note  ia 
not  of  itself  to  be  considered  as  a  payment  of  | 

the  larger  note  or  to  discharge  the  payee 
from  li^ility  thereon,  and  tbat  in  order  to 
make  out  a  defense  to  a  suit  on  that  note  it  | 

should  appear  that  the  smaller  one  was  paid, 
that  payment  was  tendered  at  the  proper 
time,  that  hy  the  wrong  of  the  holder  payment  I 

was  prevented,  or  that  the  new  note  was 
adopted  in  discharge  of  the  old. 

49.  Caii/ornu>.~  SUnl^  V.  McElrath,  S6 
Cal.  449,  25  Pac.  16,  10  L.  R.  A.  546  Iraoifi- 
fied  in  (Cal.  1890)  20  Pac.  800]. 

Georgia. —  Qresham  P.  Morrow,  40  Os.  487. 

Kentackn. —  Smith  c.  Young,  II  Bush 
(Ey.)  393;  Berry  t>.  Stockwdl,  10  B.  Mon- 
(Ky.)   209. 

Mauachtuettt. —  Chandler  e.  Brainard,  14 
Pick.   (Mass.)  286. 

Michigan.— Sagt  p.  Walker,  12  Mich.  486. 

Minnesota. —  Bausman  p.  Credit  Ouanwtee 
Co.,  47  Minn.  377,  50  N.  W.  496. 

Mittiuippi. —  Lapiece  p.  Hughes,  24  iEtt, 
69. 

Ifeto  Tork. — Central  CUj  Bank  p.  Dana, 
32  Barb.  (N.  Y.)  296;  Livingston  P.  Rsd- 
clifT,  6  Barb.  (N.  Y.)  201;  Diaa  ff.  Waa- 
nuJcM,  I  BandL  <N.  T.)  489. 
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it  has  been  held  that  it  will  Dot  be  bo  considered  in  the  absence  of  an  agreement 
ty  that  effect.** 

d.  Of  Third  Person.  The  acceptance  of  a  note  of  a  third  person  ancondition- 
nlly  and  in  full  satisfaction  of  the  wliole  amount  due  on  a  previous  note  maj 
operate  as  a  payment  of  the  whole  instrument  ;**  but  it  will  not  have  this  effect 
iinlesa  it  appear  that  such  was  the  agreement  or  understanding  of  the  parties,' 
even  thougli  such  note  raaj  be  surrendered.** 

e.  EtTect  of  Invalidity  of  New  Note.  Since  an  obligation  cannot  be  paid  and 
Batistied  by  a  new  promise  of  a  debtor  which  is  unfultiiled  and  which  be  can 
avoid  at  his  pleasure,*^  a  note  is  not  discharged  bj  the  ^m^  of  a  new  note  in 
payment  thereof  where  the  new  note  proves  invalid."  Therefore  the  surrender 
of  a  note  and  the  acceptance  of  a  new  note  in  payment  without  knowledge  that 
the  new  note  is  a  forgery  does  not  discharge  the  original  note." 

Pentuylvonta. —  Baraett  t>.  R«ed,  SI  Pa.  St. 
lao,  S8  Am.  Dee.  674. 

See  T  Cent.  Dig.  tit  "Bills  and  Not«i," 
I  1252. 

43.  Bristol  Milling,  etc.,  Co.  t>.  ProbnMO, 
«4  Ind.  40Bi  Hill  v.  Sleeper,  GS  Ind.  %1\; 
Bst«a  f.  Roaekrans,  37  N.  Y.  40B,  4  Transcr. 
App.  (N.  Y.)  332,  4  Abb.  Pr.  N.  S.  (N.  Y.) 
270  {affirming  23  Row.  Pr.  (K.  Y.)  98] ;  Bo^ 
ton  Nat  Bank  c.  Jose,  10  Waab.  18S,  38  Pac. 
1(^0. 

44.  Dennis  v.  Williams,  40  Ala.  933;  Law- 
son  C  Qudgel,  46  Mo.  480;  Preeland  f.  Tan 
Campen,  2  Abb.  Dec.  (N.  Y.)  184,  1  Keyes 
(N.  Y.)  39;  Booth  C.  Smith, 3  Wend.  (N.  Y.) 
6d;  Johnson  c.  Clarke,  16  S.  C.  72. 

45.  OtfOTfto. —  Qreeham  0.  Morrow,  40  Ga. 
487. 

/ndiana. — ^fiterena  t>.  Anderson,  30  Ind.  391. 
VoMocAuwCls. —  Woods     v.      Wooda,     127 


_    .  141. 

if icM^an.— See  Ellis  c.  Ballou,  (Mich. 
1002)  8S  N.  W.  398. 

Veu  York. —  Whipple  o.  Walker,  SThomps. 
ft  C.   (N.  Y.)  458. 

Ohio. —  Riddle  v.  Canby,  2  Ohio  Dec.  (Re- 
print) 586,  4  West.  L.  Month.  124. 

Tenne*>ee. —  Niehol  v.  Thompson,  I  Yng. 
(Tenu.)  161. 

VttiteA  Btaif.—  U.  8.  Bank  t>.  Beverler,  1 
How.  (U.  8.)  134, 11  L.  ed.  76. 

See  7  Cent  Dig.  tit  "Bills  and  Notes," 
I  1253. 

If  iMelved  tbiongh  miatake  and  it  appears 
tliat  the  party  receiving  it  never  agreed  to 
receive  the  note  of  a  third  person,  but  be- 
lieved that  it  wae  the  obligation  of  the  maker 
of  the  original  note,  there  is  no  payment 
.Hedge  r.  AkQuaid,  11  Cush.  (Mass.)  362. 

Poswwion  of  note  of  third  paity  has  been 
held  to  be  pn'ma  ^octe  evidence  of  payment 
Hedge  v.  McQuaid,  11  Cush.  (Mass.)  352; 
ButU  c.  Dean,  2  Mete.  (Mass.)  76,  36  Am. 
Dec.  339;  LawMm  v.  Oudgel,  46  Mo.  4S0. 
Vompare  Tilford  d.  Miller,  64  Ind.  186;  Ward 
c.  Howe,  38  N.  H.  36. 

4a.  Alabama. —  Crocket  v.  Trotter,  1  8tew. 
k  P.   (Ala.)   448. 

(7alt/omta.— Welch  c.  Allington,  23  Cal. 
322. 

tlevB  York. —  Van  Eps  e.  Dillaye,  4  Barb. 


reoiiM.— Scott  e.  Atcbison,  38  Tex.  384. 

Wett  YiTgmia.—  Hess  v.  Dilla,  23  W.  Va. 
BO;  MerehanU'  Nat  Bank  c.  Oood,  21  W.  Va. 
465. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  1253. 

47.  Central  City  Bank  0.  Dana,  32  Barb. 
(N.  Y.)  298. 

48.  MoMaOuitetta. —  Ramsd^  v.  Soule,  12 
Pick.  (Muss.)  12S. 

NetD  Hampthire. —  Williams  t>.  Gilchrist,  1 1 
N.  H.  G3S. 

Nfv>  Yorl;.— Winsted  Bank  v.  Webb,  4« 
Barb.  (N.  Y.)  177  [affirmed  in  39  N.  Y.  326, 
100  Am.  Dec.  433];  Central  City  Bank  p. 
Dana,  32  Barb.  (N.  Y.)  200;  Sheppard  ti. 
Hamilton,  29  Barb.  (N.  Y.)  Ififl;  Hughaa  V. 
Wheeler,  8  Cow.  (N.  Y.)  77. 

Pennsylvania. —  Martin  v.  Smith,  13  Phila. 
(Pa.)    103,  36  L^.  Int   (Pa.)    US. 

Vermont. —  Edgell  v.  SUnford,  0  Tt  56'). 

See  7  Cent  1^.  tit  "Bills  and  Notes," 
I  1266. 

49.  Indiana. —  Lovinger  o.  Madison  First 
Nat.  Bank,  81  Ind.  364;  AUen  V.  Bbarpe,  37 
Ind.  67,  10  Am..  Dec.  80. 

lOKia. —  Humboldt  State  Bank  v.  Rossiug, 
96  Iowa  1,  63  N.  W.  361;  Hubbard  V.  Hart, 
71  Iowa  668,  33  N.  W.  233. 

Kentucky. —  Covington  First  Nat  Bank  V. 
Gaines,  87  Ky.  697,  10  Ky.  L.  Rep.  461.  9 
6.  W.  396;  Stratton  v.  McMakin,  84  Ky.641, 

4  Am.  St  Rep.  215;  Bowman  e.  Wood,  14 
Ey.  L.  Rep.  026;  Carter  c.  Columbia  Bank, 
12  Ey.  li.  Rep.  968,  16  S.  W.  70. 

Maine. —  Sandy  River  Nat.  Bank  v.  Miller, 
82  Me.  137,  19  Atl.  108. 

Uitaouri. —  Kincaid  o.  Yates,  93  Mo.  46, 

Ohio. —  Emerine  v.  O'Brien,  36  Ohio  St. 
491. 

Penntylvania. —  Beading  Second  Nat.  Bank 
V.  Wentiel,  161  Pa.  St  142,  31  Widy.  Notes 
Gas.  (Pa.)  33,  24  Atl.  1087;  West  Philadel- 
phia Nat.  Bank  v.  Field,  143  Pa.  St  473,  28 
Wkly.  Notes  Cos.  (Pa.)  417,  22  Atl.  829,  24 
Am.  St.  Rep.  662;  Bitter  t>.  Singmaster,  78 
Pa.  St  400. 

Tenntstee. —  Athena  First  Nat  Bank  P. 
Buchanan,  87  Tenn.  32,  0  8.  W.  202,  10  Am. 
St  Rep.  617,  1  L.  R.  A.  IM. 

Termont. —  Goodrich  V.  Tracy,  43  Vt  314, 

5  Am.  Rep.  281. 
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f.  J(ecesBlt7  of  Surrenddr  or  Cancallatlon  of  Old  Note.  Where  a  new  note  is 
given  and  taken  as  payment  of  another  note  it  ie  oot  necesaary  to  its  operation  as 
a  payment  that  the  onginal  note  he  surrendered  or  canceled. 

12.  Fropbbtt.  Bills  or  notes  may  by  agreement  of  the  parties  be  payable  in 
real  or  personal  property,  and  when  it  is  so  stipulated  a  payment  in  conformity 
therewith  will  he  sufficient ; "  bat  if  the  right  to  py  in  property  is  for  the  bene- 
fit of  the  maker  he  mnst  show  a  delivery  of,  or  offer  to  deliver,  the  property  in 
payment  of  the  note."  Where  an  election  is  given  to  ttie  promisor  to  pay  in 
property  instead  of  money  by  a  specified  time,  if  he  fails  to  avail  himself  oi  the 
option,  lie  is  bound  to  pay  in  money ." 

18.  Sbbvices.  The  parties  to  a  bill  or  note  may  agree  for  the  payment  of  the 
same  by  work  done  or  services  rendered,^  but  performance  of  part  ^f  the  serv- 


See  7  Cent  Dig.  tit  "Bills  Rod  Not«*," 
I  1256. 

50.  Woodbridge  v.  Skinner,  15  Ckinn.  306; 
Dubuque  First  Nat.  Bmnk  c.  Gets,  M  Iowa 
139,  U  N.  W.  799;  French  f.  Frencb,  84 
low*  655,  51  N.  W.  140,  16  L.  E.  A.  300; 
Gardner  <o.  Levaaeeur,  28  1a.  Ann.  679;  Dixon 
e.  Diion,  31  Vt.  450,  76  Am.  Dec.  128.  Com- 
para  Schmidt  p.  LiTingston,  18  Misc.  (N.  Y.) 
654,  38  N.  Y.  Suppl.  746,  74  N.  Y.  St.  264. 

Old  note  left  at  tecnilty. —  Where  the  old 
note  is  not  surrendered  but  is  left  in  the 
holder's  hands  as  security  for  the  payment  of 
the  new  note  there  is  no  pajntent  of  the  orig- 
inal. East  River  Bank  <b.  Butterworth,  45 
Barb.   (N.  Y.)   476. 

51.  Aladoma.— McPherion  v.  Foust,  31  Ala. 
296,  B  So.  193;  Garrard  ii.  Zachariah,  1  Stew. 
(Ala.)  272. 

CoioTaAQ. —  Bacon  r.  I^mb,  4  Colo.  67S. 

/n(liana.--Collins  v.  Stanfield,  139  Ind.  184. 
38  N.  E.  lOfll ;  Kenton  r.  Robbins,  7  Ind.  102. 

JCentuefcy.—  Ryan  v.  Doyle,  79  Ky.  363. 

Ma»»achMset*B. —  Branning  r.  Msrkham,  12 
Allen  (Mass.)  454. 

"Mehraxka. —  Smith  P.  Hobleman,  12  Nebr. 
602,  11  N.  VV.  753;  Kelsey  t>.  McLAughlin,  10 
Nebr.  8,  4  N.  W.  381. 

SeiD  Ywk. —  Farmers',  etc.,  Bank  v.  Sher- 
man, 33  N.  Y.  69  [a/TirmiBff  6  Bosw.  (N.  Y.) 
181] ;  Lyons  Bank  c.  Demmon,  Lalor  (N,  Y.) 
393. 

J^Btinayltiania. —  Christie  c.  Craige,  20  Pa. 
et  430;  Tatem  v.  Harkness,  1  Phi)a.  (Pa.) 
287.  9  L^.  Int  (Pa.)  11. 

r«iM*.— Duble  i>.  Batts,  38  Tex.  312;  Pet- 
tigrew  IT.  Dix,  33  Tex.  277 ;  Copee  v.  Perkins, 
6  Tex.  150;  Swearingen  v.  Buckley,  1  Tex. 
Unrep.  Gas.  421. 

Farmont.—  Barber  r.  Slade,  30  Vt.  191,  73 
Am.  Dec.  299;  Fletcher  v.  Blodgett,  18  Vt. 
26,  42  Am.  Dec.  487. 

Washin^f on.— Cock  c.  Blalock,  I  Wash, 
Terr.  560. 

Umled  Btattt.—  Virginia  Farmers  Bank  c. 
Grovea,  12  How.  (U.  S.)  51,  13  L.  ed.  889. 

See  7  Cent  Dig.  Ut.  "Bills  and  Notes," 
I  1269. 

An  executory  parol  aEreement  to  receive 
proper!?  in  payment  will  not  discharge  a  bill 
or  note.  Walker  v.  Greene,  22  Ala.  679; 
Dkmon  c.  De  Bar,  83  Mich.  262,  47  N.  W. 
216. 

Interest  ia  not  payable  in  gooda,  although 
[XL  A,  11,  f] 


the  note  may  be  so  payable.     Hnff  v.  Stana, 
10  Kan.  App.  306,  62  Pae.  648. 

62.  Lore  t>.  Simmons,  10  Ala.  113;  State 
e.  Shupe,  16  Iowa  36,  86  Am.  Dec  485 1 
Dumas  e.  Hardwick,  19  Tex.  238;  Fiak  v. 
Holden,  17  Tex.  408. 

The  maker  most  bold  bimaelf  is  leadlnesa 
t<i  deliver  the  property.  Smith  i;.  Loomis.  7 
Conn.  110;  Johnson  v.  Baird,  3  Blackf.  (Ind.) 
153;  Bailey  p.  Simonds,  6  N.  H.  159,  25  Am. 
Dec.  464;  Bams  v.  Orahain,  4  Cow.  (N.  Y.) 
452.  15  Am.  Dec.  394. 

Tender  of  goods. —  Upon  a  note  payable  in 
ponderous  articles  at  a  day  certain,  without 
specifying  any  place  of  payment  to  make  a 
tender,  the  promisor  ought  to  seek  the  prom- 
isee before  the  day  and  know  of  him  where  he 
will  have  the  articles  delivered ;  and  then  if 
he  appoint  a  reasonable  place,  or  such  a 
place  as  might  have  been  in  the  contempla- 
tion of  the  parties  when  they  contracted, 
offer  the  articles  there.  Barns  c.  Graham.  4 
Cow.  (N.  Y.)  452,  15  Am.  Dec.  394.  If  the 
note  be  payable  either  generally  or  at  a  cer- 
tain place,  the  articles  shoulti  not  be  ten- 
dered in  bulk,  mixed  and  un distinguishable 
from  others  of  the  kind,  but  should  be  sepa- 
rated and  distinguished,  so  that  the  promisee 
may  know  what  to  take.  Barns  c.  Graham, 
4  Cow.  [N.  y.)  452,  15  Am.  Dec.  394.  It  U 
also  necessary  that  the  tender  shall  be  of 
goods  of  the  quality  called  for  {Fisk  c.  Hol- 
den, 17  Tex.  403),  and  that  it  shall  be  made 
at  the  stipulated  time  (Pratt  \.  Graff,  19 
Ind.  1). 

63.  Campbell  v.  Clark,  Hempst  (D.  S.) 
67,  4  Fed.  Cas.  No.  2.355o. 

If  no  time  Is  fixed  for  delivery  by  an  agree- 
ment entered  into  after  maturity  of  a  note 
to  accept  property  in  payment  theicof.  the 
maker  will  be  allowed  a  reasonable  time  in 
which  to  deliver.  Jonea  v.  Peet,  1  Swan 
(Tenn.)  293.  Bee  also  Smith  <B.  Com,  3 
Head  (Tenn.)  116,  holding  that  readinesa  and 
ability  to  pay  in  the  manner  stipulated  is 
ButDcient,  where  no  time  is  flxed  for  perform- 
ance of  the  condition. 

M.  Conneclicut. —  Jennings  f>.  Davis,  31 
Conn.  134. 

/ndiana. —  Johnson  v.  Seymour,  1 9  Ind. 
24. 

ififineiofa. —  Nunnemacker  t>-  Johnson,  38 
Minn.  390,  38  N.  W.  351;  FBTgnsm  v.  Hogui, 
25  Minn.  136. 
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ices  agreed  upon  will  not  operate  as  a  payment  pro  tanto  where  the  contract  is  an 
entirety." 

14.  Patmbht  of  Ohb  Pabt  or  Bill.  Payment  of  any  one  part  of  a  hill  of 
exchange  wliich  is  drawn  in  a  set  of  several  parts  is  a  payment  of  the  bill." 

IB.  Partial  Payments  —  a.  In  Qeneral.  The  holder  of  a  bill  or  note  is  not 
honnd  to  accept  a  partial  payment  when  the  oblitration  becomes  due  and  payable, 
for  he  httsa  right  to  payment  of  the  whole,"  but  lie  may  accept  partial  payments, 
in  which  case,  nowever,  they  will  operate  as  a  discharge  pro  tanto  only  in  the 
absence  of  a  consideration  for  release  of  the  residue.*  A  partial  payment  of  the 
amount  due  on  a  bill  or  note  is  not  a  suHicient  consideration  for  ttie  discharge  of 
the  entire  amount,  where  the  payment  is  not  made  before  maturity."  The 
drawer  or  indorser  of  a  bill  is  not  discharged  by  a  part  payment  made  by  the 
accepter,  although  it  may  operate  as  a  discharge  ^o  tanto;"'  and  the  full  amount 
of  a  note  may  be  proved  by  the  holder  against  the  bankrupt  estate  of  both 
maker  and   indorser."     Where  payment  of  the   principal  is   received  in   full 

IlUnoit. — Hiller  v.  Montgomeiy,  31  111. 
360. 

Jf  OMooAtMettc. —  Lincoln  v.  Baaiett,  £3 
Pick.  (Maas.)   1E4. 

Hev)  rorfc,— Duden  v.  Waitsf elder,  16  Hun 
(N.  Y.)  337;  Cowperthwaite  v.  Sheffield,  1 
Sandf.   {N.  y.)  418. 

United  Slates.— In  re  Weeka,  8  Ben.  (U.  S.) 
269,  29  Fed.  Cas.  No.  17,349,  13  Nat  Bankr. 
Reg.  263;  Caaael  v.  Dowb,  I  Blatchf.  (U.  S.) 
335,  6  Fed.  Caa.  No.  2,602,  1  Liv.  L.  Mag, 
193;  JS«  p.  Harrig,  2  Lowell  (U.  S.)  568,  U 
Fed.  Cas.  No.  6,109,  16  Nat.  Bankr.  Reg.  432. 

England.— Em  p.  Worrall,  1  Cox  Ch.  309; 
Lard  v.  Ferrand,  1  D.  £  L.  630,  13  L.  J. 
Exoh.  111. 

See  7  Cent.  Dig.  tit.  "  Billa  ajid  Notes," 
i  1250. 

99.  Kenluck}/. —  Fenwick  v.  Phillipa,  3 
Mete.   (Ky.)   87. 

liassaohuBettt. —  Latbrop  v.  Page,  129 
Maaa.  19. 

MiMitsippi. —  Carraway  r.  Odeneal,  56 
Miaa.  223. 

Uitaouri. —  Price  v.  Cannon,  3  Mo.  463. 

NetB  rorfc.— Bliss  v.  Shwarts,  OE  N.  Y. 
444. 

England.—  Fitch  c.  Sutton,  S  East  230,  1 
Smith  K.  B.  415. 

See,  generally,  AcooBO)  aitd  >  ATiSPAcrtoH, 
1  Cyc.  310. 

60.  Sohier  o.  Loring,  6  Gush.  ^Mass.)  537; 
Mott«  v.  Kennedj,  3  McCord  (S.  C.)  13; 
Ea  p.  Ryswicke,  2  P.  Wma.  89. 

AftcT  part  payment  by  an  accommodation 
acceptei  the  holder  may  still  prove  for  the 
entire  amount  against  the  drawer  accommo- 
dated, and  the  accepter,  being  in  fact  a.  aurety, 
may  apply  to  the  court  to  have  all  excesa 
above  ths  balance  due  the  holder  paid  into 
court '  foT  hia  benefit.  Downing  v.  Traders' 
Bank,  2  Dill  (U.  S.)  136,  7  Fed.  Caa.  No. 
4,046,  11  Nat.  Bankr.  Reg.  371. 

61.  National  Mt  Wollaaton  Bank  v.  Por- 
ter, 122  Mass.  308;  Blake  v.  Ames,  B  Allen 
(Maaa.)  318;  In  re  Miller,  82  Pa.  St.  113, 
22  Am.  Ren.   764. 

He  may  be  allowed  ■  dfviauia  on  the  full 
amount  proved  against  tbe  indoraer's  estate, 
after  ho  has  received  a  dividend  of  on»-lialf 
[H.  i,  U,  .] 


-Lowrey  c.  Danfortb,  9fi  Mo. 
App.  441,  69  S.  W.  39. 

Nebraska. —  Hitchcock  t>.  Hasaler,  16  Nebr. 
487,  20  N.  W.  396. 

Pmtuf/lvania. —  Martin  r.  Draher,  6  Watts 
(Pa.)  544;  Tatem  v.  Harkness,  1  Phila.  (Pa.) 
287,  9  Leg.  Int.   (Pa.)    II. 

South  Carolina.— Cook  v.  Cook,  24  S.  C. 
204. 


An  indoisei  not  consenting  to  an  agree- 
ment for  the  payment  of  a  note  by  rendering 
aervices  is  released,  where  the  agreement  ex- 
tends the  time  of  payment  of  the  note,  and 
his  liability  is  not  revived  by  breach  of  the 
agreement.  Timberlake  v.  Thayer,  71  Miaa. 
270,  14  So.  446,  24  L.  R.  A.  231. 

A  promise  to  pay  in  services  does  not  of 
itself  operate  aa  a  payment.  Weeks  c.  El- 
liott, 33  Me.  488. 

If  a  note  la  payable  In  work  at  the  option 
of  the  maker  before  maturity,  tender  of  the 
work  must  be  made  before  that  time,  or  tbe 
note  beeomea  a  money  demand.  Schuessler 
f.  Watson,  37  Ala.  98,  76  Am.  Dec.  348;  Nlpp 
V.  Diskey.  81  Ind.  214,  42  Am.  Rep.  124; 
Schnier  v.  Fay,  12  Kan.  184;  Deel  V.  Berry, 
SI  Tex.  463,  73  Am.  Dec.  23S.  Compare  John- 
eon  v.  Seymour,  19  Ind.  24. 

fiS.  Weeka  v.  Elliott,  33  Me.  488. 

B6.  Loutawno.— Wright  v.  McFall,  8  L». 
Ann.  120. 

Misaisaippi. —  Holden    e.    Davis,    67    Misa. 


>.  Cranaton,  7  Johns. 


769. 

Sew  7ork. —  Durkin 
(N.  Y.)   442. 

Pennaylvania. —  Ingraham  v,  Gibbe,  2  Dall. 
(Pa.)   134.  1  L.  ed.  320. 

England. —  Kearney  v.  Granada  Gtold,  etc., 
Min.  Co..  1  H.  A  N.  412,  26  L.  J.  Exch.  16, 
5  Wkly.  Rep.  200. 

57.  Jeoninga  v.  Shriver,  5  Blackf.  (Ind.) 
37;  /n  re  Brown,  2  Story  (U.  S.)  E02,  4  Fed. 
Cas.  No.  1,986,  10  Hunt.  Mer.  Mag.  377,  8 
Law  Rep.  608. 

fiB.  AUtbajna. —  Hart  v.  Freeman,  42  Ala. 
fi67. 

Oaorgio. —  Mordecai  v.  Stewart,  39  Ga.  126. 
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satisfaction  of  principal  and  interest,  it  lias  been  lield  that  the  claim  for  iotcrest 
will  be  diBcIiarged,"  and  where  payment  of  the  faco  of  a  bill  has  been  accepted 
by  the  holder  without  costs  after  suit  brought,  a  further  action  for  nominal 
damages  or  costs  cannot  be  maintained  by  him." 

b.  By  Joint  Maker,  Drawer,  or  Aeeepter.  Each  of  the  joint  makers  of  a 
note,  or  joint  accepters  or  drawers  of  a  bill,  is  liable  for  the  whole  amoont,  and 
a  payment  by  him  of  a  proportionate  part  of  tlie  same  will  not  operate  to  dis- 
charge liim  as  to  the  balance,  in  the  absence  of  an  aj^reement  to  such  effect  sap- 
ported  by  a  consideration  ;**  and  one  of  several  joint  guarantors  is  not  discharged 
ai  to  tlie  balance  of  a  note  by  a  receipt  thereon  of  Ins  proportion  in  full.*  A 
foHiori  a  part  payment  by  a  joint  mater  will  not  discharge  the  other  makere." 
A  part  payment  by  one  of  several  joint  makers  inures  as  against  the  holder  to  the 
benelit  of  all." 

c.  By  Indorser.  The  indorser  of  a  note  may  be  discharged  by  a  part  payment 
by  hi[n,  under  an  f^reement  with  the  holder,  without  impairing  the  rights  and 
remedies  of  the  latter  against  the  maker ;"  and  if  a  partial  payment  is  made  by 
an  indorser  of  a  bill  or  note  and  a  discharge  obtuned  by  him  as  a  bankrupt  the 
holder  may  still  prove  the  whole  amount  of  the  note  as  a  debt  due  from  the 

'maker  or  accepter,  and  the  recovery  in  excess  of  the  amount  actually  dne  him 

^will  be  held  by  him  as  trustee  for  the  indorser." 


the  entire  amount  from  the  maker's  eatsta 
(National  Mt.  Wollaaton  Bajik  d.  Porter,  122 
Maaa.  308),  although  he  could  have  proved 
only  hia  claim  for  the  balance  after  such 
dividend  had  been  received  {Em  p.  Lefebvre, 
2  P.  Wma.  407.  See  also  £21  p.  Hairia,  2 
Lowell  (U.  8.)  668,  11  Fed.  Cas.  No.  6,109, 
16  Nat.  Bankr.  Tt^.  432;  In  re  Howard,  12 
Fed.  Caa.  No.  6,750,  4  Nat.  Bankr.  Reg.  E71). 

But  wheie  divldcnda  have  bees  lecaved  by 
the  holder  from  the  eatatea  of  both  the  ae- 
eepter and  indoreer,  and  the  balance  of  the 
dividend  due  to  the  holder  from  the  eatat« 
of  the  latter,  after  paying  the  holder  in  full, 
la  paid  to  the  accepter,  who  had  been  guar- 
anteed bj  the  indorser,  oa  a  dividend  on  the 
•mount  paid  by  his  estate  to  the  holder,  no 
further  proof  against  the  indoner'e  estate 
con  be  made  in  favor  of  the  accepter's  es- 
tate on  the  ground  of  the  double  liability  in- 
curred hf  the  debtor,  /n  re  Oriental  Com- 
mercial Bonk,  L.  R.  7  Ch.  OS,  41  L.  J.  Ch.  SI7, 
M  L.  T.  Rep.  N.  S.  648,  20  Wkly.  Hep.  82 
[a/prmiTtg  L.  R.  12  Eq.  601]. 

62.  Comparet  D.  Ewing,  8  Blaclcf.  (Ind.) 
328;  Beaumont  v.  Greathead,  2  C.  B.  494,  3 
D.  k  h.'  631,  15  L.  J.  C.  P.  130,  62  E.  C.  L. 
494.  But  see  Hall  v.  King,  2  Colo.  711 ;  Bob- 
bins v.  Cheek,  32  Ind.  328,  2  Am.  Rep.  348. 

The  payment  of  a  judgment  which  doea  not 
include  the  interest  will  discharge  the  note. 
Couch  p.  Waring,  9  Conn.  261. 

Whete  the  principal  sahject  of  a  cUlm  U 
extlngnisbed  all  the  incidents  go  with  it. 
Hoore  r.  Fuller,  47  N.  C,  206. 

Where  dividends  from  the  inaotvent  estate* 
of  the  maker  and  indorser  have  been  received 
by  the  holder  equal  to  the  full  amount  of  the 
principal  and  interest  at  the  date  of  filing 
proof  of  his  claim,  further  dividends  to  cover 
subsequently  accrued  interest  should  not  be 
allowed  to  him  until  the  other  creditors  have 
been  paid  to  the  full  extent  of  their  claims 
proved.  Blake  v.  Ames,  B  Allen  (Mass.)  318. 
[XI.  A,  16,  a] 


63-  Thaioe  v.  Boast,  12  Q.  B.  808,  12  Jar. 
1024,  17  L.  J.  Q.  B.  339,  64  E.  C.  L.  808. 

64.  Eldred  v.  Peterson,  80  Iowa  204,  45 
N.  W.  756,  20  Am.  St.  Rep.  416;  Missouri 
Loan  Bank  t).  Qamer,  1  Mo.  App.  200;  Wins- 
low  c.  Brown,  7  R.  I.  95,  80  Am.  Dec 
638. 

The  release  must  be  shown  by  imeqidTiKal 
proof  in  order  that  such  a  payment  may  b« 
held  a  discharge.  Cobum  r.  Ware,  ZS  He. 
330. 

What  law  govema —  In  determining  the  le- 
^1  effect  of  a  contract  and  payment  discharg- 
ing one  of  several  joint  promisors,  the  law 
of  the  place  where  the  contract  and  pnment 
were  made  is  to  control.  Wioslow  c.  Brown, 
7  R.  I.  96,  80  Am.  Dec.  038. 

efi.  Griffith  v.  Oregon,  12  Col.  317;  Car- 
rier V.  Jones,  68  N.  C.  127. 

66.  Rnveles  O.  Patten,  8  Mass.  480 ;  Madi- 
Bank  c.  Pierce,  62  Hun  (N.  Y.) 
T.  8u;    ■    — - --* 

[affirmed  in  137  1 
N.  T.  Bt.  176,  33  Am.  8L  Rep.  751,  20 
L.  R.  A.  336] ;  Ayrey  v.  Davenport  2  B.  ft  P. 
N.  R.  474. 

67.  6ee  infn,  XI,  B,  7,  c. 

68.  Farmer  v.  Medico-Legal  Jonnud  As- 
soc., 7  N.  Y.  SupnI.  322,  26  N.   Y.  St.   940. 

^.  Farmer  v.  Medico-Legal  Journal  As- 
soc., 7  N.  Y.  Suppl.  322,  26  N.  Y.  St.  MO; 
In  re  Souther,  2  Lowell  (U.  S.)  320,  22  Fel 
Cos.  No.  13,184,  9  Nat.  Bankr.  Reg.  502;  /a. 
re  Ellerhorat,  8  Fed.  Cas.  No.  4,331,  6  Am.  L 
Rev.  162,  5  Nat.  Bankr.  Reg.  144.  Compare 
Cooper  f.  Pepys,  1  Atk.  106,  26  Eng.  Repriat 
70. 

Where  a  dividend  la  received  froni  the 
drawer's  estate  the  holder  can  only  prove  the 
balance  due  against  the  accepter's  estate.  In 
re  Oriental  Commercial  Bank,  L.  R.  6  Eq- 
fiB2,  18  L.  T.  Rep.  N.  S.  460.  16  Wkly.  Rep. 
794 ;  E»  p.  Tayler,  1  De  G.  &  J.  302.  3  Jur. 
N.  S.  753,  26  t.  J.  Buikr.  68,  6  Wkly.  Rep. 
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16.    SVRUHOEH   OF    INSTRUHEMT   AND    TEHDXR    OF    PATMEHT  —  a.    In  Q«DeF&l.       The 

posseesioii  of  au  instrument  by  tlie  party  obligated  to  pay  the  same  is  evidence  of 
paymeiit,"  and  poeseesion  by  SBtranger  ie  prima  facte  evidence  of  indebtedneee." 
Tiierefore  one  who  pays  a  note  is  entitled^  to  a  surrender  and  elionld  for  his  own 
protection  require  that  it  be  eunendeied  to  him,  and  if  the  holder  refuses  to 
deliver  it  he  will  be  liablu  in  trover  for  such  refusal.''^  Since  a  tender  should  be 
absolute  and  unconditional,  and  one  with  a  condition  annexed  is  invalid,^  one 
who  makes  a  tender  of  payment  of  a  bill  or  note  cannot  insist  on  a  I'eceipt  in  full 
of  all  demands,  as  he  loses  the  benetit  of  the  tender  by  insisting  thereon.  *  It  has 
slao  been  held  that  the  maker  of  a  note  cannot  demand  a  delivery  of  it  as  a  con- 
dition precedent  ou  tenderinc;  payment,  but  tbat  he  must  pay  tlie  money  due,  and 
then  if  a  delivery  is  refused  his  remedy  is  by  proving  payment  which  will  avail 
Jiim  against  a  subsequent  indorsee.™ 

b.  Payment  Before  Maturity.  It  ia  necessary  to  the  protection  of  one  paying 
a  bill  or  note  before  maturity  that  he  obtain  a  surrrender  of  such  instrument  at 
the  time  of  payment,  for  otherwise  if  it  be  subsequently  transferred  to  a  bona 
Jide  holder  the  latter  may  recover  from  tbe  payer,  notwithstanding  the  previous 
payroent.^    A  payment,  however,  before  maturity  of  which  a  subsequent  trans 


669,  58  Eng.  Ch.  234;  Ew  p.  Scotland  Royal 
Bonk,  2  Rose  197,  19  Vea.  Jr.  310. 

ro.  See  infra,  XIV,  E  [8  Cyc.]. 

ri.  See  infra,  XIV,  E  [8  C^c.]. 

72.  Hiinoi*.—  AlcClellacd  V.  B&rtlett,  3  III. 
App.  431. 

If aine.~  Otisfleld  c,  Mayberiy,  63  Me,  197. 

Maryland.— 'Se\\%  Point  Sav.  Inat.  V. 
Weedon,  IS  Md.  3S0,  81  Am.  Dee.  603. 

MiMoun. —  Union  Sav.  Aasoc.  v.  Clapton, 
6  Mo.  App,  587. 

tiewi  Hampghire. —  Stone  v.  Clough,  41 
N.  H.  290. 

New  Tori. —  Streever  d.  Ft.  Edmrd  Bank, 
34  N.  Y.  413;  Wilder  v.  Seelve,  8  Barb. 
(N.  Y.)  408. 

Wathington. —  Can-  d.  Jonea,  29  Wash.  78, 
69  Pac.  040. 

England.—  Haaaard  t>.  Kobinson,  7  B.  dt  C. 
90,  14  E.  C.  L.  60,  9  D.  &  R.  860,  6  L.  J.  K. 
B.  0.  S.  2*2,  TL  kU.  i03  note,  21  S.  C.  L. 
780  note,  31  Ker.  Rep.  Ifl6;  Cornea  v.  Taylor, 
10  Exch,  441,  18  Jut.  963;  BuEiard  v.  Fleck- 
noe,  1  Stark.  333,  2  E.  C.  L.  131;  Davis  r. 
Dodd.  4  Taunt.  802.  Wils.  Exeh.  110. 

See  also  infra,  XIV,  F  [8  Cyc] ;  and  7 
Cent.  Dig.  tit.  "  Bills  and  Notea,  S  1260. 

An  aEr««nient  for  annendeT  of  a  foreign 
bill  in  aeveral  parti  b  not  aatiafled  by  a  aur- 
render  of  one  part.  Kefuney  v.  West  Oranada 
Qold,  etc.,  Hin.  Co.,  1  H.  &  N.  412,  26  L.  J. 
Eich.  15,  6  Wkly.  Rep,  200, 

Payment  without  annendei  la  at  riik  of 
the  party  paying. —  Georgia. —  University 
Bank  v.  Tuck,  96  Oa.  450,  23  S.  E.  467. 

Jlltnois. — Avery  e.  Swords,  28  111.  App.  202. 

7ieu>  York. —  Fowler  v.  Palmer,  62  N.  T. 
633. 

North  Carolina. —  Mercantile  Bank  V.  Petti- 
grew,  74  N.  C.  326. 

Etmlh  Carolina. —  Eorton  V.  Blair,  2Bail«y 
(8.  C.)   545. 

United  £I(a(ea.— Eicliange  NaL  Bank  V. 
Jobnaon,  30  Fed.  688. 

Frasdnleat  aubitltntion  of  another  paper. 
—  Where  the  payee  of  a  note  pretrnde  to  aor- 


render  tbe  same  upon  payment  to  him,  but 
fraudulently  substitutes  another  paper,  and 
the  note  ia  assigned  by  him  before  maturity, 
without  indorsement,  to  a  bona  fide  pur- 
chaaer,  it  haa  been  held  that  as  agsiust  such 
purchaser  the  payment  will  be  a  good  one, 
unless  it  is  shown  that  the  aubatitution  waa 
due  to  the  negligence  of  the  jnaker.  Miller 
r,  Tharel,  76  N.  C.  148. 

Where  the  inatnunent  Is  non-negotiable 
surrender  of  the  same  on  payment  is  unneces- 
sary. Hart  V.  Freeman.  42  Ala.  687;  Wain 
V.  Bailey,  10  A  &  E.  616,  2  P.  ft  D.  507,  37 
E.  C.  L.  330. 

73.  See,  generally,  TEfiDKS, 

74.  Storey  v.  Krewson,  66  Ind.  997,  23 
Am.  Rep.  668;  Thayer  v.  Brackett,  12  Mass. 
460;  Holton  v.  Brown,  18  Vt.  224,  48  Am. 
Dec.  148;  Laing  v.  Meader,  1  C.  &  P.  267,  12 
E.  C.  L.  166;  Green  r.  Croft,  2  H.  BI.  30; 
Cole  t>.  Blake,  Peake  179,  3  Rev.  Rep. 
6SI. 

75.  Fales  c.  RumwU,  16  Pick.  (Mass.)  316; 
Baker  o,  Wheaton,  6  Mass.  509,  4  Am.  Dee. 
71.  But  seeWilderp.  Soelye,  8  Barb.  (N.Y.) 
403;  Hansard  v.  Robinson,  7  B,  A  C.  90,  14 
E.  C.  L.  60.  9  D.  A,  R.  860,  5  L.  J.  K.  B.  O.  S. 
242,  R.  ft  M.  403  note.  21  K  C.  L.  780  note, 
31  Rev.  Rep.  166. 

An  offer  to  pay  upon  surrender  of  the  bill 
is  not  itself  equivalent  to  payment.  Williams 
p.  Gottsohftlk.  6  Mo.  App.  507. 

76.  JHinoi*.— Mayo  p.  Moore.  28  III,  428. 
jS:an«<u.— Beet  v.  Crall,  23  Kan,  482,  33 

Am.  Rep.  186. 

JfoMtuftwaetts,— Wheeler  v.  Guild,  20  Pick. 
(Moss.)  546,  32  Am.  Dec.  231;  Emerson  v. 
Cutts.  12  Mass.  78. 

Jfiuouri. —  Union  Sav,  Assoc,  v.  Clayton,  6 
Mo.  App.  687, 

Neu>  Forfc.— Ward  r.  Howard.  88  N.  Y.  74; 
Ft  Edward  Nat.  Bank  v.  Washington  County 
Nat.  Bank,  5  Hun  (N.  Y.)   605. 

Vermont.— Griewold  v.  Davis,  ai  Vt  390; 
Connecticut,  etc.,  R.  Co.  t>.  Newell,  31  Vt. 
364. 


[XI,  A.  16.  b] 
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feree  lias  knowledge  will  be  good,  as  the  latter  in  sncb  a  case  takes  the  iDStrnmeDt 
subject  to  the  defense," 

17.  Failure  to  Take  Up  Ivstbdment.  If  the  maker  pays  a  note  before  due  and 
fails  to  take  it  up  and  it  is  afterward,  and  before  maturity,  negotiated  in  doe 
course  of  trade,  the  assignee,  if  he  is  an  innocent  holder  for  a  valuable  considera- 
tion, will  be  entitled  to  enforce  its  payment.'" 

B.  By  Whom  Payment  Hay  Be  Made  and  Effect  of  Payment— i.  ti 
General.  A  bill  of  exchange,  promissory  note,  or  order  made  payable  to  a  par- 
ticular person,  which  has  been  paid  by  one  whose  duty  it  is  to  make  the  payment, 
without  any  right  to  call  upon  other  parties  to  repay  the  amonnt,  is  no  longer  a 
valid  contract.     It  lias  performed  its  office  and  ceased  to  have  legal  existence.^ 

2.  By  Accepter  —  a.  In  Qeneral.  The  accepter's  obligation  is  to  pay  the  bill 
when  duo  and  not  before,  and  lie  should  not  be  permitted  to  deprive  the  drawer 
of  a  defense  to  the  bill  by  assuming  to  pay  it  before  he  is  bound  to,  and  whera 
he  in  fact  pays  it  before  matarity  he  is  not  as  against  the  drawer  a  holder  for 
value."  Payment,  however,  generally  operates  to  extinguish  the  bill  "'and  dis- 
charges all  parties  to  it,"*  Destruction  of  canceled  drans  by  parties  iu  accord- 
ance with  their  custom,  and  without  fraudulent  intent,  does  not  depnve  th^m  of 
the  right  to  prove  acceptance  and  payment  of  such  drafts." 

b,  Aecommodatlon  Acepter.  A  bill  will  be  extinsuisbed  by  payment  by  an 
accommodation  accepter,  even  as  against  tlie  drawer  wno  has  been  accommodated 
by  the  acceptance,  so  far  as  regards  the  accepter'a  riglite  as  against  the  drawer;* 

See  7  Cent.  Dig.  tit.  "Bill*  uid  NoteB," 
I  1200. 

77.  American  Bftok  p.  Jenaess,  2  Met«. 
(Mbbs.)  2S8;  Grant  v.  Kidwell,  30  Mo.  45&i 
White  V.  Kibling,   U  Johns.   (N.  Y.)   126. 

78.  Alaftamo.^Capital  City  Ins.  Co.  v. 
Quinn,  73  Ala.  55S. 

CufiAomia.— Swall  r.   Clarke,  51   Cal.  227. 

Florida. —  Trustees  Internal  Imp.  Fund  c 
Lewis,  34  FU.  424,  16  So.  325,  43  Am.  St. 
Bep.  209,  26  L.  K.  A.  743.  Compare  Johnston 
p.  Allen,  22  Fla.  224,  1  Am.  St.  Rep.  180. 

/(JinoiB.— Mobley  v.  Ryan,  14  III.  51,  66 
Am.  Dec.  488;  McAuIiff  v.  Reuter,  61  I]]. 
App.  32. 

A'ansos.— Best  t>.  Crall,  23  Kan.  482,  33 
Am.  Dec.  135. 

Maaaachikattia. —  Murphy  o.  Barnard,  162 
Mass.  72,  38  N.  E.  29,  44  Am.  St.  Rep.  340. 
And  see  Watson  f.  Wyman,  161  Mass.  96,  36 


N.  : 


.  602. 


IfiMOuri. —  Grant  V.  Kidwell,  3D  Mo.  4&e. 

OrejTon. —  Adair  c.  Lenox,  IS  Oreg.  4B0,  16 
Pac.  182. 

rennessee. —  Vatterlien  P.  Howell,  5  Sneed 
(Tenn.)  441. 

Vermimt.—  Griswold  p.  Davis,  31  Vt.  390. 

Vir^nio. — Davis  v.  Miller,  14  Oratt. 
(Va.)  1. 

West  Firffinia.— Smith  v.  lAwson,  19  W. 
Va.  212,  41  Am.  Rep.  688. 

XjMtii  Statea. —  Exchange  Nat.  Bank  V. 
Johnson,  30  Fed.  G86;  PatUrstm  v.  Atherton, 
3  McLean  (U.  S.)  147,  18  Fed.  Gas.  No. 
10,822. 

England. —  Burbridge  v.  Manners,  3  Campb. 
193,  13  R«v.  Rep.  786;  Dod  v.  Edwards,  2  C. 
ft  P.  602,  12  B.  C.  L.  757  i  Morley  e.  Culver- 
well,  I  Hurl,  ft  W.  13,  4  Jur.  1103,  10  L.  J. 
Exch.  35,  7  M.  ft  W.  174. 

See  7  Cent.  Dig.  tit.  "Bille  and-Notes," 
I  1240. 

[XI.  A.  16,  b] 


Where  the  drawer  of  a  check  pays  the  udk 
to  the  payee  without  taking  it  up  this  has 
been  held  not  to  constitute  a  payment.  Levj 
V.  Temerson,  67  N.  Y.  Suppl.  853. 

79.  Ballard  v.  Greenbush,  24  Me.  336; 
Harena  v.  Huntington,  1  Cow.  (N.  Y.)  387; 
Beck  V.  Robley,  1  H.  Bl.  80,  note  a.  See  also 
Citizens'  Bank  V.  Lay,  80  Va.  436. 

A  protnise  to  pay  notes  imposes  an  obliga- 
tion upon  a  party  to  discharge  the  same,  and 
where  such  duty  eziate  tlie  party  owing  it 
cannot  puTcbase  the  notes  and  continue  tbem 
in  force.    Powers  v.  Fouche,  14  N.  Y.  St-  40<. 

80.  SUrk  V.  Alford,  49  Tei-  200. 

81.  Salaun  v.  Relf,  4  La.  Ann.  575;  Brum- 
wick  Bank  c.  SewaJl,  34  Me.  202 ;  Swope  r. 
Ross,  40  Fa.  St.  186,  80  Am.  Dec.  567 ;  EUam 
C.  Denny,  15  C.  B.  87,  18  Jur.  981,  23  L.  J. 
C.  P.  100,  2  Wkly.  Rep.  554,  80  E.  C.  L.  87. 

An  accommodatioii  drawer  is  held  to  be 
discharged  where  the  accepter  has  paid  the 
bill  out  of  the  funds  of  the  principal  drawer 
in  his  hands.  Brander  t>.  Phillips,  16  Pet. 
(U.  S.)   121,  10  L.  ed.  BOO. 

82.  Boardman  v.  Paige,  11  N.  B.  431 ; 
Robertson  v.  Smith,  18  Johns.  (N.  Y.)  459.  9 
Am.  Dec.  227;  Harmer  v.  Steele,  4  Exch.  1, 
19  L.  J.  Exch.  34. 

Although  tha  amonnt  paid  is  Ism  thaa  the 
face  of  the  bill  the  drawer  is  dischaigsd. 
Taesell  v.  Lewis,  1  Ld.  Raym.  743 ;  English  r. 
Darley,  2  B.  ft  P.  61,  3  Esp.  49,  S  Rev.  R^ 
S43;  De  la  Torre  v.  Barclay,  1  Stark.  T,  t 
E.  C.  L.  13.  Compare  Ygleaias  t>.  IUtw  Flale 
Mercantile  Bank.  3  C.  P.  D.  60. 

83.  Steele  v.  Lord,  70  N.  ¥.  280,  20  An. 
Rep.  802.  See  also  Irby  V.  Brigham,  9 
Humphr.   (Tenn.)   750. 

84.  Martin  v.  Muncy,  40  Ia.  Ann.  190.  3 
So.  640;  Skowb^an  First  Nat.  Bank  t.  Mai- 
field,  S3  Me.  676,  22  Atl.  479;  Suydan  r. 
Westfall,  2  Den.    (N.  Y.)    205  [rv  ' 
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but  where  a  party  accepts  a  bill  fur  accommodation  there  is  an  implied  contract 
in  law  on  the  part  o£  the  drawer  to  indemnify  him  *  Thia  implied  contract 
extends  to  a  joint  drawer  signing  as  a  surety,  and  known  by  the  accepter  to  be 
such."  Mere  acceptance,  however,  ia  not  of  itself  anfficifent  to  support  an  action 
against  the  drawer  by  the  accommodation  accepter.  The  latter  must  pay  the  bill 
before  lie  has  any  right  of  action  against  the  drawer  as  principal  debtor." 

S.  Br  Bank  Where  Payable.  Where  a  bill  or  note  is  payable  at  a  particular 
bank  it  is  couBidered  iu  some  jurisdictions  as  an  amthorization  to  the  bank  to  pay 
such  instrument  out  of  money  which  the  maker  or  accepter  may  have  deposited 
there;''  and  where  there  are  sufficient  funds  in  the  bank  at  the  maturity  of  the 
papor,  and  the  bank  fails  to  pay  the  same  by  application  of  the  deposit,  the 
inaorser  will  be  discharged."  A  bank  cannot  recover  from  the  drawer  the 
amount  of  a  draft  paid  by  it  where  it  only  relies  on  a  verbal  agreement  between 
the  drawer  and  accepter  that  the  former  will  take  care  of  a  counter  draft  on  him- 
self in  favor  of  the  bank  for  the  amount  of  the  lir&t  draf  t."" 

4.  By  Drawer.  A  bill  of  exchange  is  not  dischai^ed  in  case  of  a  payment  by 
the  drawer,  and  the  latter  may  maintain  an  action  against  the  accepter;*'  but 


Hill  (N.  Y.)  211];  Wing  o.  Terry,  6  Hill 
(N.  Y.)  160;  Griffith  p.  Reed,  21  Wend. 
(X.  Y.)  502,  34  Am.  Dec.  287;  Christian  u. 
Keen,  BO  Va.  3Q9. 

h.  payment  on  the  day  before  the  lait  day 
of  grace  by  an  accommodation  accepter  takes 
effect  aa  a  payraeat  at  the  commencement  of 
the  last  day  as  agaiuet  the  drawer.  Whit- 
well  f.  Brigham,  IB  Pick.   (Mass.)   117. 

If  an  Bccommodation  accepter  and  iudorscr 
makes  payment  of  the  whole  of  a  new  note 
given  as  e:itenBioti  of  the  old,  both  notes  will 
be  extinguished,  but  if  he  refuses  to  pay 
more  than  half  because  his  obligation  is  joint 
his  obligation  on  the  former  will  remain  in 
full  force.  Woods  c.  Halsey,  42  La.  Ann.  24S, 
7  So.  451. 

85.  /ndiana. —  Dickerson  v.  Turner,  IS 
Ind.  4. 

Lmiitiana. —  Martin  v.  Muncy,  40  La.  Ann. 
190,  3  So.  840;  Porter  t>.  Sandidge,  32  La. 
Ann.  449. 

]f aine.— Skowhegan  First  Nat.  Bank  t). 
Maxfleld,  B3  Me.  576,  22  Atl.  479. 

HetB  rorfc.— Pearce  v.  Wilkins,  2  N.  Y.  4W 
[ajTu-mins-  o  Den.   (N.  Y.)    641]. 

/•eBTUyicanio.— De  Barry  p.  Withers,  44 
Pa.  St.  356. 

TetiTietaee. —  See  Planters'  Bank  c.  Doug- 
lass, 2  Head  (Tenn.)  609. 

Compare  Bamet  v.  Young,  29  Ohio  St.  7. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1224. 

He  may  have  the  benefit  of  adOitiotial  •«• 
cnritieB  ad  between  himself  and  the  drawer. 
Sublett  V.  McEinney,  10  Tex.  43B.  Compare 
Salaun  v.  Relf,  4  La.  Ann.  675;  Glomex  V. 
Lazarus,  16  N.  C.  206. 

Subrogation  in  equity. —  Jf  the  drawer  is 
insolvent,  the  accommodation  accepter  may 
be  subrogated  in  equity  to  the  position  of 
the  holder.  Toronto  Bank  v.  Hunter,  4  Bosw. 
(N.  Y.)  648. 

Accepter  haa  a  lien  on  property  of  the 
drawer  in  his  hands  which  he  holds  for  the 
purpose  of  payins  the  bill  or  for  reimburse- 
ment. Martin  o.  Curd,  I  Bush  (Ky.)  327.  See 
also  Fiintup  V.  Johnson,  19  Ga.  73. 


Where  a  bill  la  accepted  and  Indoraed  for 
the  accommodation  of  the  drawer,  and  is 
Bubsequently  paid  by  the  accommodation  in- 
dorser,  it  is  held  that  the  latt«r  will  have 
a  right  of  action  against  the  accommodation 
accepter  (Gillespie  c.  Campbell,  3B  Fed.  724, 
6  L.  K.  A.  698;  Brown  v.  Maffey,  15  East 
218;  Houle  c.  Baxter,  3  East  177;  Wiffeo  v. 
Roberts,  1  Esp.  281,  5  Rev.  Rep.  737),  as  well 
as  against  the  drawer  who  was  accommo- 
dated (Low  T.  Copestake,  3  C.  £  P.  300,  14 
E.  C.  L.  678). 

86.  Turner  n.  Browder,  5  Bush  (Ky.)  216; 
Suydam  v.  Westfall,  2  Den.  (N.  Y.)  205; 
Griffith  V.  Reed,  21  Wend.  (N.  Y.)  602,  34 
Am.  Dec.  287. 

87.  Suydam  v.  Combs,  15  N.  J.  L.  133; 
Planters'  Bank  v.  Douglass,  2  Head  (Tenn.) 
690;  Christian  e.  Keen,  80  Va.  360;  Braxton 
V.  Willing,  4  Call  (Va.)  2B8;  Chilton  c 
Whiffin,  3  Wila.  C.  P.  13. 

88.  See  Banes  and  BANKina,  5  Cye.  656, 
notes  77,  78. 

89.  Rochester  Cent.  Bank  v.  Thein,  76  Hun 
(N.  Y.)  571,  28  N.  Y.  Suppl.  232.  6S  N.  Y.  St. 
239 ;  Lock  Haven  First  Nat.  Bank  v.  Feltz, 
176  Pa.  St.  513,  35  Atl.  218,  53  Am.  St.  Rep. 
666,  36  L.  R.  A.  832 ;  German  Nat.  Bank  v. 
Foreman,  138  Pa.  St.  474,  21  AU.  20,  21  Am. 
St.  Rep.  908;  Lancaster  First  Nat.  Bank  c. 
Shreiner,  110  Pa.  St.  IBS,  1  Atl.  190,  20 
Atl.  718;  Commercial  Nat.  Bank  v.  Hen- 
ninger,  1Q6  Pa.  SL  408.  See  also  Mechanics', 
ete..  Bank  v.  Seitz,  150  Fa.  St.  632,  24  Atl. 
368,  30  Am.  St.  Rep.  863. 

Depont  after  dishonor. —  A  bank  has  no 
right  to  apply  a  deposit  made  after  dishonor 
of  paper.  Gordon  v.  Mtlchler,  34  La.  Ann. 
804 ;  Lock  Haven  First  Nat.  Bank  v.  Pelts, 
176  Pa.  St.  613,  36  Atl.  218,  63  Am.  St.  Rep. 
666,  36  L.  R.  A.  B32;  Steiner  v.  Erie  Dims 
Sav..  etc.,  Co.,  88  Pa.  St.  681. 

©0.  Bay  City  Bank  v.  Lindsay,  04  Mich. 
176,  54  N.  W.  42. 

91.  Arl;an«M.— Einney  P.  Heald,   17  Ark. 


397. 


Daniels,    1    Greene 
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where  the  acceptance  is  for  the  drawer's  accommodation,  a  payment  by  the  latter 
will  operate  to  discharge  the  accepter." 

6.  Bt  Quabamtob.  Oq  payment  of  a  note  by  the  guarantor,  ti^ere  may  be  a 
recovery  by  him  from  the  principal  on  an  implied  promise  of  repayment" 

6.  Bt  Indorskr  —  a.  In  Qeneral.  Where  the  indorser  of  a  bill  or  note  peyg 
it  or  tnkes  it  np,  Bucb  action  by  him  will  ae  a  general  rnle  extinguish  all  ri^ltt  of 
recovery  upon  it  against  all  parties  sabsequent  to  him  to  whom  he  waa  liable  to 
pay  it  while  they  held  it,**  bnt  it  will  not  extingnish  the  debt  as  to  prior  parties 
or  discharge  such  parties,*'  unless  the  paper  was  made  for  the  accommodation  of 


Scbwing,  e  B.  Mou. 


Ken  lucky. —  Byrne 
(Ky.)   IBB. 
jfeio  Hampehire. — Drew  v.  Phelps, 


41S. 


North  Carolina. —  Smith  e.  Bryan,  33  N.  C. 
^omas,  2  Tex.  App.  Civ. 


Texas. — Fulton 
Cu.  i  243. 

England. —  Louviere  v.  Lkubniy,  10  Mod. 
36;  Callow  V.  Idwrence,  3  M.  A  S.  06,  15  Rot. 
Bep.  423. 

Canada. —  Montreal  Bank  r.  Armour,  B 
U.  C.  C.  P.  401. 

See  7  Cent.  Dig.  Ut.  "Bills  and  Note*," 

I  1228. 

Effect  ••  %.g^aat  indoriM. —  In  an  action 
by  the  indorsee  againat  the  accepter  of  a  bill 
not  appearing  to  have  been  tuxtepted  (or  the 
accsommodation  of  the  drawer,  a  plea  of  pay- 
ment by  the  drawer  ia  no  defense,  unless  it 
is  shown  to  have  been  made  on  the  accepter'a 
account  and  adopted  by  him  at  the  time  of 
payment  or  subsequently.  Montreal  Bank  V, 
Armour,  »  U.  C.  C.  P.  401. 

Aa  action  in  the  payee't  nam*  for  the 
use  of  the  drawer  may  be  brought  at  com- 
mon law.  Davis  o.  McConnell,  3  McLean 
(U.  8.)  391,  7  Fed.  Caa.  No.  3,640;  Wil- 
liams e.  Jamea,  16  Q.  B.  496,  14  Jur.  «90,  19 
L.  J.  Q.  B.  446,  69  K  C.  L.  493;  Randall 
V.  Moon,  12  C.  B.  261,  21  L.  J.  C.  P.  226, 
74  E.  C.  L.  261. 

92.  Canadian  Bank  of  Commerce  v. 
Coumbe,  47  Mich.  366,  11  N.  W.  190;  Iau- 
rUB  V.  Cowie,  3  Q.  B.  469,  2  Q.  Ji  D.  487,  11 
L.  J.  Q.  B.  310,  43  E.  C.  L.  819;  Parr  c. 
Jewell,  16  C.  B.  684,  81  E.  C.  L.  684;  Smith 
V.  Knox,  3  Eap.  46. 

An  accepter  may  be  diachargad  pro  tanto 
by  a  dividend  secured  from  an  insolvent  es- 
tate of  the  drawer,  at  the  suit  of  a  holder 
with  notice,  although  the  acceptance  waa  not 
strictly  for  the  drawer's  accommodation, 
if  the  latter  could  not  have  sued  the  ac- 
cepter because  of  the  balance  in  their  account 
being  largely  in  the  accepter's  favor.  Cook. 
V.  Lister,  13  C.  B.  N.  S.  643,  9  Jur.  N.  S. 
823,  32  L.  J.  C.  P.  121,  7  L.  T.  Rep.  N.  8. 
712,  11  Wkly.  Rep.  360,  106  £.  C.  L.  643. 

03.  King  1^.  Hannah,  6  Ul.  App.  496.  And 
•ee,  generally,  Gu&bantt. 

If  his  guarantee  ia  for  payment  by  the 
payee  of  the  first  indoraei,  he  cannot  subse- 
quently upon  payment  of  a  note  by  him  look 
to  the  maker  for  reimbursement.  Putnam 
V.  I'aah,  12  Gray   (Masa.)    121, 

Subrogation  to  rights  of  holder. —  Where  a 
g^fbiitor  at  the  request  of  the  maker  takes 


up  a  note  or  bill,  he  may  be  subrogated  t« 
all  the  rights  of  the  holder,  including  tiit 
aecurity  of  a  chattel  mortgage.  Rand  f.  Bii- 
rett,  66  Iowa  731,  24  N.  W.  530.  See  iIh 
Voltz  V.  National  Bank,  16S  Dl.  632,  42  N.  E. 
69,  30  L.  EL  A.  166;  Babcock  «.  Blancbaid, 
86  111.  166. 

M.  Aloftama.— Borland  v.  Phillip*,  3  Ala. 
718. 

Arkantaa. —  State  Bank  v.  Boieman,  IS 
Ark.  631. 

hovMatta. — ^Nugmt  n.  Delhomme,  2  Hart. 
{La.)  307. 

ifoMocAuatftla. —  Gilmore  r.  Carr,  2  UaM. 
171. 

north  CorolMia.— Adrian  v.  HcCaakiU,  103 
N.  0.  182,  9  B.  E.  284,  14  Am.  St.  Bep.  T3S, 
3  L.  R.  A.  769. 

United  atate*. —  Eowe  Mach.  Co.  v.  Hid- 
den, 8  Rise.  (U.  6.)  208,  12  Fed.  Caa.  No. 
6,786,  13  Alb.  L.  J.  2B4,  6  Centr.  L.  J.  44fl,  SI 
Int.  Rev.  Rec  236,  2  Month.  Jur.  138,  £S 
Fittsb.  L(«.  J.  204,  6  Reporter  136. 

EiigUMd.—  Macdonald  v.  Bavingtao,  4  T.  B. 
826;  Hayling  v.  MullhaU,  2  W.  BI.  1236. 

Bee  7  Cent.  Dig.  Ut  "  Billa  and  Not**," 
I  1228. 

Payaunt  by  IndoiMr  with  money  due  Imi 
in  the  hands  of  the  principal  debtor  ii  t 
payment  by  the  former.  Newark  Nat  Stats 
Bank  e.  Davis,  24  Ohio  St.  190. 

OB.  California. —  Leeke  v.  Hanooek.  TS  OJ. 
127,  17  Pac.  937. 

ConHMlioul. —  French  v.  Jarvis,  89  Cons. 
347. 

Louisiana. —  Lanata  P.  Bayhi,  31  la.  Ann. 
229;  8UU  Bonk  r.  Roberta,  4  La.  530. 

ifaine.— Mead  v.  SmaU,  2  Me.  207, 11  Adl 
Dec  62. 

Jf  aataohftaelta. —  North  Nat.  Bank  e.  Hun- 
lin,  126  Mass.  606;  Eaton  t>.  Carey,  10  Pick. 
(Mass.)   211;   Guild  v.  Eager,  17  Mara.  elS. 

Michigan. —  Stevena  t.  Hannaa,  88  UidL 
13,  49  N.  W.  874. 

VebraOKt. —  Eartidl  r.  McCluig.  64  Nilir. 
316,  74  N.  W.  626. 

Sme  Bampakire. —  Hopkins  u.  Farwell,  S 
N.  E.  426 ;  Davis  v.  Stevens,  10  N.  H.  186. 

New  York. —  Havens  v.  Huntingtoo,  1 
Cow.   {N.  T.)   387. 

Vermont.— Norton  «.  Downer,  33  Vt.  2«. 

Virfftnto.— Davia     ».     Miller,     14    Oratt 


(Va. 


United  BtateM. —  McCarty  v.  JUxM,  21  How. 
(U.  B.)  432.  16  L.  ed.  162. 

Enqland.—  Woodward  c.  Pell,  L.  R  4  Q.  B. 
65.  9  B.  &  8.  994,  38  L.  J.  Q.  B.  30,  IS  L  X 
Rep.  N.  S.  667,  17  Wkly.  BMp.  117. 
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the  indoreor  makin)^  the  payment."  A  note  may  be  paid  at  any  time  after  mata- 
rity  by  the  indoreer  thereof,  who  may  then  sue  the  maker,"  or  prior  indoreere." 
If  an  mdoreer  takes  tip  the  paper  in  the  hande  of  a  hona  Jide  uurchaser  for  valae 
before  maturity,  he  is  regarded  as  a  purchaser  from  such  holaer  and  succeeds  to 
his  rights."  In  general  an  indorser  is  entitled  to  be  snbrogated,  like  a  surety,  to 
any  collateral  secnrity  held  for  the  payment  of  the  note  or  bill.' 


See  7  Cent.  Dig.  tit.  "  Bills  and  Not«a," 
1   1228. 

Hone;  paid  by  an  Indorser  to  «n  IndonM 
is  not  for  the  benefit  of  the  maker  but  rather 
to  protect  the  indoraer'a  contract  with  the 
indorsee,  snd  it  operates  as  a  purchase  and 
not  as  a  payment,  so  far  aa  concerns  the 
maker,  and  cannot  be  taken  advantage  of  by 
him.  Hartzell  v.  McClurg,  54  Nebr.  316,  74 
N.  W.  626.  See  also  Madison  Bquare  Bank  r. 
Pierce.  62  Hun  (N.  Y.)  4B3,  17  N.  Y.  Suppl. 
270.  42  N.  Y.  St.  832  [af^rmed  in  137  N.  Y. 
444.  33  N.  E.  6B7,  51  N.  Y.  St  175,  33  Am. 
St.  Rep.  751.  20  L.  R.  A.  335]. 

96.  SchultK  c.  Noble,  77  Cal.  79,  18  Pao. 
182.  See  also  Rowland  n.  Smith,  49  Comi. 
404;  Marsh  t>.  Consolidated  Bank,  48  Pa.  St. 
£10;  Love'o.  Brown,  38  Pa.  St.  307. 

07.  Alabama.^Tuskaloosa  Cotton-Seed  Oil 
Co.  V.  Perr7,  85  Ala.  158,  4  So.  635. 

Indiana. —  Hoffman  «.  Butler,  105  Ind.  371, 
4  N.  £.  681;  Robertson  f.  Huffman,  92  Ind. 
247 ;  Hayes  t>.  Drain,  5  Ind.  486. 

Lotfutona.—  Wiggin  v.  Flower,  5  Rob. 
<La.)   406. 

ifaine. —  Breckenridge  c.  I«wis,  84  Me. 
349.  24  Atl.  864,  30  Am.  St.  Rep.  353;  Bishop 
t-  Rowe,  71  Me.  2G3 ;  Godfrey  v.  Rice,  60  Me. 
308;  Gamaey  v.  Allen,  27  Me.  366;  Goodnow 
p.  Hon-e,  20  Me.  164,  37  Am.  Dec.  46. 

^an/land. —  Duvall  e.  Farmers'  Bank,  9 
ant  k  J.   {Md.)   31. 

Ma»»achutett». —  Pinney  v.  McQregory,  102 
Mass.  136;  Ellsworth  c.  Brewer,  11  Pick. 
(Mass.)  316;  Cole  t>.  Cuahing,  8  Pick.  (Mass.) 
46. 

Michigan. —  Tredway  v.  Antisdel,  86  Mich. 
82,  48  N.  W.  S56. 

Mimtetota. —  Folsom  v.  Carli,  S  Minn.  333, 
80  Am.  Dec.  429. 

Miuouri. —  Fenn  e.  Dugdale,  40  Mo.  63 ; 
Wemae  r.  Garesch^,  13  Mo.  App.  575. 

Nete  rori.— Lancey  t).  Clark,  64  N.  Y.  200, 
tl  Am.  Rep.  604;  OloveraTille  Nat.  Bank  P. 
Burr,  27  Hun  (N.  Y.)  lOB;  Gloversville  Nat. 
Bank  c.  Wells,  15  Hun  (N.  Y.)  61;  Ainslie 
V.  Wilson,  7  Cow.  (N.  Y.)  662,  17  Am.  Dec. 
532;  HaTens  v.  Huntington,  1  Cow.  (N.  T.) 
387;  Lynch  e.  Rqniolds,  16  Johns.  (N.  Y.) 
41. 

North  Carolina. —  Howell  v.  HcCracken,  87 
K.  C.  399. 

Ohio. —  Newark  Nat.  State  Bank  v.  DaTis, 
£4  Ohio  St.  190. 

Temu. —  Perry  p.  Shropshire,  23  Tex.  153. 

United  State*. —  Reintiel  v.  Morgan,  2 
Cranch  C.  C.  (U.  S.)  20,  20  Fed.  Cas.  No. 
II,6S3  [a;^rm«<l  in  7  Cranch  (U.  8.)  273,  3 
L.  ed.  3401. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
f  1228. 

Aftar  deatk  of  maker. — If  t  note  is  paid 


and  taken  up  by  an  indorser  after  the  death 
of  the  maker  the  indorser  will  become  a 
creditor  of  the  maker's  estate.  Meriden 
Steam  Mill  Lumber  Co.  v.  Guy,  40  Conn.  163. 

Payment  by  indorsei  after  bankruptcy  of 
maker  does  not  discharge  the  latter  and  the 
entire  note  may  be  proved  against  the  latter's 
estate.  Lynch  v.  Reynolds.  16  Johna.  (N.  Y.) 
41;  In  re  Souther,  2  Lowell  (U.  S.)  320,  22 
Fed.  Cas.  No.  13,184,  9  Nat.  Bankr.  Reg.  602. 

Where  a  note  Is  paid  by  the  administrator 
of  an  indorser  who  has  been  discharged  he 
may  recover  against  the  maker.  BLennedy  v. 
Carpenter,  2  Whart.   (Pa.)   344. 

A  snarantoT  Indorainz  >  »ote  before  delir- 
ery  to  the  payee  and  who  takes  it  up  at  ma- 
turity may  sue  the  maker  as  a  purchaser. 
McOregory  c.  McGregory,  107  Mass.  543. 

Payment  of  a  bill  or  note  is  a  prerequisite 
to  the  right  of  recovery  by  tbe  indorser  (Men- 
dez  r.  Carreroon,  1  Ld.  Raym.  742)  and  must 
be  proved  by  him  (Longfellow  v.  Andrews, 
49  Me.  75;  Mendel  e.  Carreroon,  1  Ld.  Raym. 
742). 

Payment  with  knowledge  of  defenses.— 
Where  there  ia  a  voluntary  payment  by  an 
accommodation  indorser  of  a  note  with  knowl- 
edge of  uaiiry  in  ita  inception,  there  can  be 
no  recovery  from  the  maker  by  the  former  if 
the  latter  relics  on  such  a  plea.  Wallace  r. 
Lipps.  47  W.  Va.  339,  34  S.  E.  731. 

88.  Commonwealth  Bank  t;.  Floyd,  4  Mete. 
(Ky.)  16B;  Selfridge  v.  Gill,  4  Mass.  95; 
Meyer  v.  Spencer,  9  Mo.  App.  S90;  Marr  c 
Johnson,  9  Yerg.    (Tenn.)    I. 

An  indorse!  vho  has  been  dlachaiged  by 
lacbea  and  afterward  pays  a  bill  or  note  can- 
not sue  another  and  prior  indorser  who  has 
also  been  discharged  (Turner  v.  Leech,  4 
B.  &  Aid.  451,  23  Rev.  Rep.  344,  fl  E.  C.  L. 
556;  Roscow  v.  Hardy,  2  Campb.  458,  12  Fast 
434),  and  this  is  true  although  such  indorser 
had  no  knowledge  of  the  laches  by  which  he 
was  discharged  at  the  time  he  made  tbe  pay- 
ment (Wilson  V.  Ray,  10  A.  t  E.  82,  3  Jur. 
384,  8  L.  J.  Q.  B.  224,  2  P.  A:  D.  253,  37 
E.  C.  L.  67). 

09.  Ticonie  Nat  Bank  v.  Bagley,  68  Me. 
246;  Barker  ff.  Parker,  10  Gray  (Mass.)  339; 
Deas  0.  Harvie,  2  Barb.  Ch.   |N.  Y.)   448. 

1.  Alabama. —  Dunlap  t.  Clementa,  7  Ala. 
530. 

Jllinoi*.— Telford  e.  Qarrela,  132  HI.  550, 
24  N.  E.  B73. 

Michigan. —  Manwaring  v.  Jenison,  01 
Mich.  117,  27  N.  W.  899. 

ilistiaaippi. — O^ara  v.  Haas,  46  Miss.  374. 

MUaouri. —  Amot  v.  Woodbum,  35  Mo.  W. 

New  ForJc.— Shutts  v.  Fingar,  100  N.  Y. 
639,  3  N.  E.  SB8,  63  Am.  Rep.  231 ;  National 
£xch.  Bank  v.  Silliman,  66  N.  Y.  475;  Boyd 
«.  Finnegan,  3  Daly  (N.  Y.)  222. 
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b.  After  Salt  or  Judgment.  A  payment  of  a  jadginent  rendered  aponabill 
or  note  by  the  indorser  does  not  operate  as  an  extinguiehment  of  tlie  debt  as 
against  prior  parties,*  and  where  a  jndgnient  lias  been  rendered  against  the  maker 
an  indorser  may  take  an  aseignment  of  the  same;*  but  the  recovery  by  an  indorsee 
of  a  jodgnient  against  hia  indorser  will  not  operate  as  a  transfer  of  the  note  to  the 
latter  while  such  judgment  remains  unBatisiied,*  and  an  indorser  is  not  entitled  tu 
an  assignment  of  a  judgment  recovered  by  the  holder  against  the  maker  of  a 
note,  unless  he  has  paid  the  same.'  Where  an  indorser  pays  a  bill  or  note  dnriog 
the  pendency  of  a  suit  against  both  him  and  the  maker,  with  tlie  anderstandine 
that  the  suit  against  the  maker  shall  be  continued  for  the  indorser's  benefit,  sncn 
payment  cannot  be  set  up  as  a  defense  by  the  maker.* 

7.  By  Maker  —  a.  In  Oeneral.  As  a  general  rule  payment  of  a  note  by  the 
maker  extingnishes  the  same.^ 

b.  Agent  of  Maker.  Where  the  agent  of  the  maker  of  a  bill  or  note  t&kes 
up  such  obligation  with  funds  furnished  by  the  latter,  it  will  generally  operate  as 


Enjlontl. —  Duncan  V.  North,  ate,  Wales 
Bank,  6  App.  Cas.  1,  60  L.  J.  Ch.  365,  43 
L.  T.  Rep.  N.  8.  706,  29  Wkly.  Eep.  763. 

Payment  by  an  indarsei  ia  a  prerequisite 
to  the  right  o(  subrogation.  Buffalo  First 
Nat.  Bank  e.  Wood,  71  N.  Y.  405,  27  Am. 
Rep.  66. 

But  wheie  an  indorser  hai  been  discliaiged 
and  Bubaequently  voluntarily  pays  the  note 
or  bill  collateral  security  given  to  him  for 
hia  indeiDnitf  cannot  be  enforced,  aa  such 
indemnity  is  only  against  the  legal  liability. 
Bachellor  v.   Prieat,    12  Pick.    (Mass.)    399. 

2.  Gotten  p.  Bradley,  38  Ala.  606;  Cole  c. 
Gushing,  8  Pick.  (Mass.)  48;  Bunker  v. 
Langs,  76  Hun  (N.  Y.)  543,  28  N,  Y.  Suppl. 
210.  63  N.  Y.  St.  243. 

An  indorser  may  make  payment  to  a  sher- 
ifi,  after  judgment  recovered  against  the  sher- 
iff for  laches  in  proceeding  against  the  maker, 
and  may  recover  on  the  strength  of  Huch  pay- 
ment against  a  prior  indorser.  Baker  p, 
Martin,  3  Barb.   (N.  Y.)   634. 

An  indorsee  is  entitled  to  have  a  judgment 
canceled  as  to  him  where  his  indorser  has 
satisQed  it.  Somerville  First  Nat.  Bank  u, 
Hoffman,   (N.  J.  1902)   52  Atl.  280. 

3.  Alabama. —  Lyon  v.  Boiling,  9  Ala.  463, 
44  Am.  Dec.  444. 

Cait/omia.— Allin  m.  Williama,  97  Cal.  403, 

32  Pac.  441. 

Oeorgxa. —  Thomason  p.  Wade,  72  Qa.  160- 
lUinoia. —  Grawford  v.  Logan,  97  III.  396. 

Compare   Cleiman   v.    Murphy,    34   111.    App, 

633. 


Minnesota.—  Folsom  f .  Garli,  6  Mil 
80  Am.  Dec.  429. 

1/usuatppi. —  Pope   v.    Bowman,    31    Miss. 
639. 

A'eio   For*;, —  Clason  p.   Morris,   10  Johns. 
(N.  Y.)  524. 

"North  Carolina. —  State  Bank  e.  Wilson,  12 
N.  C.  484. 

Utah.—  Utah  Nat.  Bank  i\  Forbes,  18  Utah 
225,  55  Pac.  61. 

Where  judgment  la  joint  against   makar 
and  indoner  the  latter  la  entitled  to  an  as- 


signment. Allin  p.  Williama,  97  Cal.  403,  3t 
Pac.  441 ;  Marsh  p.  Benedict,  14  Hud  (N.  1.) 
317;  Gorey  v.  White,  3  Barb.  (N.  Y.)  12; 
Davis  V.  Perrine,  4  Edw.  (N.  Y.)  82;  Femi- 
ster  p.  Withrow,  12  W.  Va.  611. 

4.  Russell,  etc.,  Mfg.  Co.  v.  Carpenter,  i 
Hun  (N.  Y.)  182. 

5.  Allin  p.  Williams,  97  Cal.  403,  32  Fbc. 
441. 

6.  Mechanics'  Bank  v.  Hazard,  13  Jahos. 
(N.  Y.)  363. 

7.  Jfabama.^  Wallace  p.  Mobile  Braneii 
Bank,  1  Ala.  56S ;  Currie  p.  Mobile  Bank,  S 
Port.   (A!a.)  360. 

Illinoit. —  International  Bank  p.  BoiTen,  SO 
111.  541. 

Keritucky. —  Ryan  v.  Doyle,  79  Kj.  3S3, 

Louuiana. —  Hoyla  p.  Cazabat,  25  La.  Ann. 
438. 

Maine.— Mitchell  r.  Albion,  81  Me.  4S2.  17 
Atl.  646;  Willey  P.  Greenfield,  30  Me.  45S; 
Ballard  p.  Greenbush,  24  Me.  336. 

Jfa««a<:hiMett«.^ Blake  v.   Senell,  3  Uus. 


556. 

Miasi»»ippi. —  Dunlap    i 


,   35  Miu. 


PentMylvania. —  Eckert  c.  Cameron,  43  ft. 
St.  120. 

United  Statet.—  Dooley  v.  Virginia  F.  4  U- 
Ins.  Co.,  3  Hughes  (U.  S.)  221,  7  Fed.  Cu. 
No.  3,990;  Tumbull  p.  Thomas.  1  Hughes 
(U.  S.)   172,  24  Fed.  Gas.  No.  14,243. 

England.—  Brow-n  p.  Daviea,  3  T.  R  BO. 

See  7  Gent.  Dig.  tit.  "  Bills  «wd  SotM," 
I  1224. 

Duty  of  makei  to  pay. —  In  the  absenee  «f 
evidence  to  the  contrary  the  maker  of  a  note 
is  primarily  liable  to  pay  it  aa  between  ll» 
parties  to  it,  and  there  can  be  no  deductioa 
for  a  payment  not  made  by  him,  in  hia  be- 
half, or  in  law  inuring  to  his  benefit  North 
Nat.  Bank  r.  Hamlin,  12S  Mass.  506. 

Payment  by  maker  aischaTges  iadoraen  ud 
■rnetiea.— Caaon  p.  Heath,  86  Ga.  438,  Is 
S.  E.  678:  Woods  p.  Woods,  127  Mass.  HI; 
Borst  p.  Bovee,  5  Hill  (N.  Y.)  219. 
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a  payment  and  will  extinguish  the  bill  or  note  ;"  bnt  where  money  is  sent  to  an 
agent  to  pay  a  note  and  such  agent  fails  with  the  money  in  his  hands  the  loss 
falls  on  the  maker,  from  wliom  the  holder  may  still  recover.* 

e.  Joint  ■aker."'  Where  a  note  is  paid  by  one  of  several  joint  makers  to  the 
payee  or  holder  it  will  operate  as  an  extinguish  luent  of  the  note  as  to  the  latter,'^ 
and  a  part  payment  SO  made  will  inure  to  the  benefit  of  all.''  Where  a  payment 
on  a  note  due  has  been  made  by  a  joint  promisor  it  cannot  be  revoked  by  an 
arrangement  between  him  and  the  payee  so  as  to  revive  it  against  the  other 


S.  This  iiile  has  been  applied  wheta  an 
agent  of  the  maker  has  taken  up  a  note  with 
the  proeeeda  of  goods  belonging  to  the  latter 
(Halse;  v.  Lange,  28  La.  Ann.  248),  where 
An  agent  of  a  bank  has  purchased  bills  iasued 
by  such  bank,  although  still  in  the  agent's 
hands  as  vouchers  (Wildes  c.  Nahant  Bank, 
20  Pick.  (Mass.)  352),  where  a  noU  is  Uken 
and  held  by  an  agent  for  hia  principal  and  is 
afterward  paid  by  him  to  his  principal  (Brica 
V.  Watkins,  30  La.  Ann.  21),  where  an  agent 
to  whom  money  has  been  sent  by  the  maker 
for  the  payment  of  a  note  persuades  the 
holder  to  take  his  note  in  settlement  (Baker 
F.  Oavitt,  128  Mass.  93),  and  where  a  check 
belonging  to  the  government  is  paid  by  a  col- 
lector to  the  treasurer  by  a  bank  certificate 
of  deposit  which  is  duly  paid,  although  the 
check  itself  which  has  been  discounted  by  the 
bank  is  dishonored  and  taken  up  by  the  col- 
lector and  surrendered  to  the  drawer  of  the 
check  for  a  note  made  by  him  (U.  S.  t>. 
Thompson,  33  Md.  675), 

Where  money  is  depoiited  in  the  handa  of 
a  mercantile  firm  and  there  is  no  specific  di- 
rection aa  to  its  application,  there  is  no  au- 
thority conferred  upon  the  firm  to  apply  aueh 
money  to  the  payment  of  a  note  execHted  by 
the  depositor,  which  has  been  indorsed  to  it 
for  collection  by  the  holder.  Vance  c.  Geib, 
27  Tei,  272, 

9.  Moore  v.  Meyer,  67  Ala.  20;  Sutherland 
r.  Ypsilanti  First  Nat.  Bank,  31  Mich.  230, 

LaiMny  from  agent. —  He  may  also  recover 
where  money  which  has  been  deposited  with 
an  agent  for  the  payment  of  a  note  baa  been 
stolen.  Albia  First  Nat.  Bank  f.  Free,  67 
Iowa  11,  24  N.  W.  588. 

Where  money  Is  tendered  by  an  agent  and 
the  note  baa  been  mislaid  and  ia  not  found 
until  after  the  agent  faila  it  may  be  a  suffi- 
cient tender  to  stop  the  running  of  interest. 
Dent  f.  Dunn,  3  Campb,  296,  13  Rev.  Rep. 
S09. 

10.  Partial  payment  by  joint  maker  see  , 
■upra,  XI,  A,  16,  b. 

11.  Alabama. —  Jackaon  v.  Wood,  108  Ala. 
209,  IS  So,  312. 

California. —  Gordon  p.  Wanaey.  21  Cal.  77. 

Colorado.—  Swem  r.  Newell,  19  Colo.  397, 
35  Pac,  734. 

ZiiinoM.— Gillett  V.  Sweat,  6  111.  476. 

Indiana. —  Cox  e.  Hodge,  7  Blackf.  (Ind.) 
146. 

Lom*iana. —  Schinkel  v.  Hanewlnkd,  10  La. 
Ann.  260. 

Miohigan. —  Stevens  V.  Eannan,  88  Mich. 
13,  49  N.  W.  874. 

MUtitMppi. — Lenoir  e.  Moore,  61  Mias.  400. 


yew  Eampehire. —  Hopkins  v.  Farwell,  32 
N.  H.  42S ;  Rockingham  Bank  t).  Claggett,  29 
N.  H.  292;  Davia  c.  Stevens,  10  N.  H.  186. 

Hew  rorfc.— Dillenbeck  v.  Dygert,  97  N.Y. 
303.  49  Am.  Dec.  625. 

Vermont. —  Sprague  c.  Ainaworth,  40  Vt. 
47. 

England. —  Beaumont  r.  Greatheed,  2  C.  B. 
494,  3  D.  A  L.  B3I,  15  L.  J.  C,  P.  130.  52 
E.  C.  L.  4B4. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
(  1227. 

Asugnment  to  joint  maker. —  An  assign- 
ment of  a  Joint  and  several  negotiable  promis- 
sory note  by  the  payee  to  one  of  the  makers 
before  its  maturity  amounts  to  payment,  and 
the  right  of  action  against  the  makers  is  not 
revived  by  a  aabsequent  assignment  to  a  third 
person  after  maturity;  but  if  the  subsequent 
assignment  were  made  before  maturity  to  an 
innocent  person  a  right  of  action  would  exist 
in  bis  favor  against  the  makers.  Gordon  v. 
Wanaey,  21  Cal.  77.  See  also  Stevens  i;.  Uan- 
nan,  88  Mich.  13,  49  N.  W.  874;  Kneeland  V. 
Milea,  (Tei.  Civ.  App.  1S94)   24  S,  W.  1113. 

Partners  and  membera  of  unincorporated 
aasociationa. —  One  partner  may  invest  his 
private  means  in  the  purchase  of  partner- 
ship securities  and  bold  them  as  valid  ob- 
ligations; and  the  fact  that  such  partner 
cunnot  enforce  such  obligations  against  his 
firm  in  a  court  of  law,  for  tKe  reason 
that  he  cannot  be  both  plaiotifT  and  de- 
fendant, is  a  difficulty  affecting  the  remedy 
only  and  not  the  right;  and  when  he  indorses 
such  negotiable  aecurities  to  a  third  parson 
Dot  subject  to  such  exception,  the  difliculty 
even  as  to  the  remedy  ceases  and  aueh  person 
may  maintain  an  action  on  the  same,  Kipp 
V.  McChesney,  86  III,  480,  Compare,  how- 
ever, Easton  V.  Strother,  67  Iowa  506,  10 
N.  W.  877.  It  has  been  held  therefore  that 
where  the  note  of  an  unincorporated  company 
is  by  the  payee  indorsed  to  one  of  the  part- 
ners composing  the  company,  and  by  him  to 
a  atranger,  the  transfer  to  one  of  the  makers 
does  not  neceasarily  operate  in  law  as  a  pay- 
ment or  extinguishment  of  the  note.  The 
right  of  the  holder  to  recover  depends  upon 
the  question  whether  there  waa  a  payment  in 
fact  or  a  purchase,  and  this  ia  a  question  of 
intention.     Kipp  i>.  McChesney,  66  III.  460. 

12.  Harrison  tr.  Close,  2  Johns.  (N.  Y.) 
448,  3  Am.  Dec.  444;  Winslow  v.  Brown,  7 
IC.  I.  96,  eo  Am.  Dec  638;  Turner  v.  Roes,  I 
R.  I.  88. 

Payment  In  an  attempted  compiomlee  will 
operate  only  oa  a  discharge  pro  (onlo.  Easton 
p.  Strother,  67  Iowa  606,  10  N.  W.  877. 
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parties ; "  but  a  joint  maker  maj,  where  he  haa  ptud  a  part  or  all  of  the  obliga* 
tioii,  have  his  action  against  his  co-inakere  for  contribution," 

d.  Matter  as  Agbnt  of  Third  Person.  Where  ttie  maker  of  a  note,  acting  as 
the  agent  of  a  third  person,  pays  the  same  with  money  f  nrniBlied  by  the  latter  to 
the  holder  or  payee,  this  will  operate  as  a  payment  and  will  extinguish  tlie  note 
as  to  Biioh  payee  or  holder." 

8.  Br  Payee.  Where  the  payee  of  a  note  has  paid  the  same  it  will  have  the 
efEect  of  reinstating  him  aa  owner  of  the  note  and  enable  him  to  i-ecover  thereon 
tlie  same  as  if  it  had  not  been  negotiated.'*  So  where  the  payee  of  a  bill  of 
exchange  or  promissory  note,  having  indorsed  it  in  blank,  again  becomes  the 
holder,  ho  may  recover  on  it,  although  there  be  sabseqnent  indorsements  in  full 
thereon,  without  showing  any  receipt  or  indorsement  hack  to  Lim  from  any  of 
tho  indorsers,  wlioae  names  he  may  strike  oat  or  not  as  he  pleases."-  Where  a 
payee  takes  up  a  note  which  he  has  assigned  to  another,  lie  can  only  recover 
against  the  maser  what  the  assignee  might  have  recovered," 

9.  By  Principal  or  Surety.  The  payment  of  a  bill  or  note  by  the  principal 
debtor  will  operate  to  discharge  the  surety,  except  where  the  payment  la  snliEe- 
qaentty  declared  to  be  void.'*  A  surety,  on  payment,  is  entitled  to  maintain  an 
action  against  the  maker.*    The  principal,  however,  becomea  liable  to  the  surety 


13.  Frost  o.  Martin,  26  N.  H.  422,  60  Am. 
Dec.  3S3. 

A  joint  maker  after  pajiment  of  th«  note 
cannot  reisaue  it  ho  as  to  bind  his  co-maker. 
James  P.  Yaeger,  S6  Cal.  184,  24  Fac.  1005; 
Ciordon  «.  Wansey,  21  Cal.  77;  Patch  u.  King, 
29  Me.  448;  Hopkins  <o.  Farwell,  32  N.  E. 
425. 

14.  See,  generallj',  Contribdtioh. 

16.  Caaon  v.  Reatb,  66  Ga.  438,  12  S.  E. 
678;  White  f.  Fisher,  62  III.  258.  Compare 
Du  BoiB  V.  Stoner,  II  III.  App.  403;  Baatman 
p.  Plumer,  32  N.  H.  238. 

It  will  not  defeat  lecoveiy  thereon  b;  the 
party  for  whom  the  maker  acted.  Bowman 
V.  St.  Louis  Times,  87  Mo.  191. 

18.  Alabama.— Tuskaloosa  Cotton-Seed  Oil 
Co.  V.  Periy,  B5  Ala.  158,  4  So.  635. 

Connecticut. —  Merrills  t.  Swift,  19  Conn. 
267.  46  Am.  Dec.  316. 

Illinoii.—  Palmer  p.  Gardiner,  77  III. 
143. 

Indiana. —  Dickerson  v.  Turner,  16  Ind.  4. 

Kentucky. —  Bradford  t>.  Eosa,  3  Bibb 
(Ky.)   238. 

Slatsachuaetta. —  West  Boston  Sav.  Bank  c. 
Thompson,  124  Mass.  606;  Pinnej  v.  McGreg- 
*>ty,  102  Mass.  186. 

Nevj  York. —  Havens  e.  Huntington,  1  Cow. 
(N.  Y.)   3S7. 

TenntMee. —  Bachua  «.  Bichmond,  6  Yerg. 
ITenn.)  100. 

Vermonf. —  Norton  c.  Downer,  33  Vt.  26. 

Compare  Randall  v.  Weld,  86  Pa.  St.  357. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  1229. 

The  itatnte  of  limitatlont  U  a  bar  to  an 
action  by  a  payee  against  the  maker,  al- 
though the  former  paid  the  note  after  the 
statute  of  limitations  had  taken  effect.  Wood- 
ruff r.  Moore,  8  Barb.   (N.  Y.}   171. 

17.  Hebrard  v.  Bollenhagen,  9  Rob.  (La.) 
165.     See  also  infra,  XIV,  C  [8  Oyc.J. 

18.  Wright  V.  Taylor,  8  III.  193.  See  aleo 
Coghlin  p.  May,  17  CaL  616. 

[XI,  B.  7,  e] 


19.  Cason  v.  Heath,  86  Ga.  43S,  12  a  E 
«78;  Petty  p.  Cooke,  L.  R.  «  Q.  B.  790,  40 
L.  J.  Q.  B.  281,  2S  L.  T.  Rep.  N.  8.  90,  19 
Wkly.  Rep.  1112.  See  also  Day  v.  Humphrey, 
79  111.  452. 

20.  /Ilinof*.— King  t>.  Hannah,  6  HI.  App. 


ZKan.  224, 


490. 

Kanaaa. —  Tebeig  v.  SwensoD,  i 
4  Pac.  83. 

Maine. —  Bishop  v.  Rowe,  71  Me.  8S3. 

SetB  BampaAire.— Low  v.  Blodgett,  21 
N.  H.  121. 

NetB  Forfe.— Cincinnati  Fifth  Nat.  Bank 
v.  Woolsey.  31  N.  Y.  App.  Div.  61,  52  N.  T. 
Suppl.  827. 

Bee,  generally,  Pbikcipal  Aim  Subttt- 

The  recovery  has  been  held  to  be  for  money 
paid  and  not  on  the  instrument  itself.  Frs- 
vert  V.  Henry,  14  Nev.  191,  Contra,  TuU  r. 
Thornton,  67  Tex.  3S;  Sublett  v.  McKinn?, 
19  Tex.  438. 

A  payment  by  one  of  tlie  maken  of  a  johit 
and  several  note,  who  is  in  reality  a  surety 
for  the  other,  will  not  operate  as  a  pay-' 
ment  unless  so  intended,  and  an  action  for 
his  benefit  may  be  brought  on  a  note  in  the 
name  of  the  payee.  Rockingham  Bank  r. 
aaggett,  29  N.  H.  292. 

Part  payment  by  inrety  in  eonaideratioi 
of  bU  release  aa  surety  by  the  bolder  doe* 
not  inure  to  the  benefit  of  the  maker.  Gil- 
strap  t>.  Smith,  101  Ga.  120,  28  S.  E.  60i, 
65  Am.  St.  Rep.  290. 

A  tender  by  the  surety  after  suit  began 
against  the  principal  maker  will  only  effect 
his  discharge  if  indemnity  against  costs  it 
provided.  Hampshire  Manufacturers'  Bank 
V.  Billings,  17  Pick.   (Mass.)  87. 

Payment  aa  indemnity. —  Where,  after  tb« 
maturity  of  a  note,  mon^  is  paid  by  the 
surety  to  the  payee  on  an  agreement  that  it 
ia  to  be  considered  as  indemnity,  and  that 
the  payee  shall  sue  the  maker  in  bii  on 
name  at  the  expense  of  and  for  the  beneUt 
of  the  surety,   there   ia  no  payment  of  tbe 
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for  tlie  amount  of  the  debt  only  when  the  latter  has  actnal)/  pfud  it,  and  payment 
by  Iiim  is  therefore  a  prerequisite  to  recovery.**  A  surety  is  also  entitled  to  be 
subrogated  upon  payment  by  him  to  the  collateral  eeonritieB."  Wliere  a  bill  or 
noto  is  paid  by  one  of  seTeral  stircties,  he  is  entitled  to  cootribiitiou  from  his 
cosnreties,  in  the  abeence  of  agreement  to  the  contrary.^ 

10.  By  Thibs  Person.  If  a  bill  or  note  b  paid  after  its  maturity  by  a  stranger 
to  the  paper  it  will  in  general  be  held  to  be  a  pnrchase  and  not  a  payment  of  the 
instrument."  Whether  it  is  a  pajmeDt  or  a  purchaso  is,  however,  a  question  of 
intention  to  be  determined  as  a  Tact  from  the  acts  and  declarations  of  the  parties 
and  the  snrroanding  oircnniBtaaces."    If  the  parties  to  the  transaction  clearly 


note,  ftnd  an  action  1^  the  payee  Is  not  barred 
ther^.  Brovn  t>.  Whittington,  39  Or^. 
300.  64  Pae.  049. 

PaTment  by  tlie  ■araty'i  own  note  is  sndS- 
dent  to  rapport  mi  action. 

Conneetientt. —  Wright  v.  Lawton,  37  Cchu. 
187. 

ioKia. —  Hardin  v.  Brsnner,  26  Iowa  304. 

f  onitu.— Riier  v.  Callen,  27  Kan.  339. 

Uaaachutetta.-^  Doolittle  c.  Dwight,  2 
Mete.   (Maiu.)  601. 

Minnttota. —  Keough  v.  HcNltt,  S  Miim. 
613., 

Heto  York. —  Witberby  v.  Mann,  II  Johns. 
<N.  Y.)  518. 

Verm<mi. —  Prescott  v.  Newell,  39  Vt.  82. 

When  tlie  ownei  of  mortgaged  premlMi 
pays  off  notiB  secured  by  tlie  mortgnge  for 
hU  own  security,  he  will  be  held  to  have 
done  go  as  a  purchaser  without  discharging 
the  maker  of  the  notes,  and  he  is  subrogated 
to  the  rights  of  the  holder  as  against  the 
maker.  Allen  t.  Dermott,  80  Mo.  66.  Com- 
^Tt  Bugg  V.  Brainerd,  67  Vt.  364. 

21.  Sapp  V.  Aiken,  SS  Iowa,  099,  28  N.  W. 
^:  Gannett  c.  Blodgett,  39  N.  H.  160;  Pow- 
ell V.  Smith,  8  Johns.  (N.  Y.)  249;  Newell  V. 
Morrow,  9  Wyo.  I,  CS  Pac.  429  [following 
Dcnnison  v.  Soper,  33  Iowa  183].  And  see, 
geEcrally,  Pbiwcipai,  ahd  Subett. 

22.  Fields  t>.  Sherrill,  18  Kan.  306;  Lien  tr. 
Sioux  Falls  Sav.  Bank,  12  S.  D.  317,  81  N.  W. 
'^28.     And    we,    generally,    Pbincipai.    urn 

SUHETT. 

83.  GMsen  v.  Brand,  76  HI.  148;  Hollimaa 
R  Rogera,   0  Ter.  91.     And  sea,  generally, 

PBINCtPAL  AITO  SUBITT. 

A  mnty  ligning  ai  co-makei  cannot  claim 
TODtribution  from  another  signing  as  ac- 
commodation indoraer.  Dawson  v.  Pettway, 
20  N.  C.  531;  Smith  v.  Smith,  16  N.  C.  173. 

24.  Alabama. —  Flonmoy  v.  Harper,  81 
Ala.  494,  1  So.  646. 

Coli^orma.— Frank  v.  Brady,  8  Cal.  47. 

Illinoit. —  Volte  V.  National  Bank,  1S8  IlL 
«32,  42  N.  E.  09,  30  L.  R.  A.  1S6. 

£ant(u. —  Champion  t>.  Hartford  Invest. 
Co.,  46  Kan.  103,  26  Pac  690,  10  L.  K.  A. 
764. 

VatM. —  Casco  Nat.  Bank  P.  Shaw,  79  Me. 
876,  10  Atl.  07,  1  Am.  St.  Hep.  319;  Roberts 
V.  Une,  04  Me.  108,  IS  Am.  Hep.  242;  Eaton 
V.  McKown,  34  Me.  filO. 

IfUMcAuMtt*. — Manufacturers'  Nat.  Bank 
V.  Thompson,  129  Mass.  438,  37  Am.  Rep. 
370;  Pacific  Bank  v.  Mitehell,  9  Mete.  (Maes.) 
2B7. 

[«6]  V 


Minnesota. —  F<^srt7  v.  Wileon,  30  Mimi. 
288,  16  N.  W.  176. 

Uitaoari. —  Swope  v.  Leffingwell,  72  Mo. 
34S;  VaDsandt  v.  Hobbe,  S4  Slo.  App.  028; 
Campbell  v.  Allen,  38  Mo.  App.  27. 

Jfcw  Bampahire. —  Bamay  t.  Clark,  46 
N.  H.  614. 

Veto  York. —  Irving  Bank  v.  Wetherald,  36 
N.  Y.  336  [affirming  34  Barb.  (N.  Y.)  323]; 
Warner  r.  Chappell,  32  Barb.  (N.  Y.)  309; 
Hartshorn  v.   Brace,   25   Barb.    (N.   Y.)    126. 

North  Carolina. —  Wilcoion  p.  Logan,  91 
N.  C.  44S;  Brem  v.  Allison,  08  N.  C.  412. 

Teicaa. —  Horton  v.  Manning,  37   Tex.  23. 

United  States. —  Carter  r.  Burr,  113  U.  8. 
737,  6  3.  a.  713,  28  L.  ed.  114T;  Bodge  v. 
Freedmans  Sav.,  etc.,  Co.,  93  U.  S.  379,  23 
L.  ed.  920;  Holm  v.  Atlas  Nat.  Bank,  84  Fed. 
110,  EE  U.  S.  App.  870,  28  C.  C.  A.  297; 
McDonnell  c.  Bums.  83  Fed,  806,  B5  U.  S. 
App.  233,  28  C.  C.  A.  174;  Ex  p.  Balch,  2 
Lowell  (U.  B.)  440,  2  Fed.  Caa.  No.  789.  13 
Nat.   Bankr.  Reg.  700. 

England. —  Jones  v.  Broadhuret,  0  C.  B. 
173,  07  E.  C.  L.  173 ;  Deacon  v.  Stodhart,  9 

C.  &  P.  ess,  38  E.  C.  L.  398,  2  M.  ft  G.  317, 
40  E.  C.  L.  020,  2  Scott  N.  R.  6S7;  Thomas 

D.  Fenton,  6  D.  ft  L.  28,  11  Jur.  633,  16  L.  J. 
Q.  B.  362,  2  Saund.  ft  C.  68. 

See  7  Cent.  Dig.  Ut.  "  Bills  and  Notes," 
f  1231. 

26.  California. —  Moran  v.  Abbey,  68  Cal. 
163,  03  Cal.  66. 

Dialrict  of  Columbia. —  Ramsey  e.  Daniels, 
1  Mackey  (D.  C.)   16. 

Georgia. —  Childress  e.  Stone,  Oa.  Dec.,  Pt 
II,  167. 

Illinois. —  Sttger  v.  Bent,  111  111.  328; 
Shinn  c.  Fredericks,  66  111.  439. 

Indiana.—  Binford  v.  Adams,  104  Ind.  41, 
3  N.  E.  753;  Lemans  r.  Wiley,  92  Ind.  436; 
Russell  V.  Dmmmond,  0  Ind.  210. 

/oica.— Riddle  c.  Russell,  (Iowa  1902)  91 
N.  W.  810;  Kennedy  c.  Hensley,  94  Iowa  629, 
03  N.  W,  343;  Bissell  f.  Lewis,  50  Iowa  231, 
9  N.  W.  177;  Dougherty  v.  Deeney,  45  Iowa 
443;  LawBon  t>.  McKenzie,  44  Iowa  663. 

Louisiana. —  Levy  p.  Baer,  19  La.  Ann.  469. 

Maiae. —  Bishop  f.  Rowe,  71  Me.  203;  Wil- 
lis c.  Hobson,  37  Me.  403;  Williams  p.  Thur- 
low,  31  Me.  392. 

Maryland. —  Kennedy  v.  Chapin,  67  Md. 
464.  10  Atl.  243. 

Mat»aehuttltt. — Dodge  p.  Brown,  113  Mass. 
323;  Borden  t>.  Cuyler,  10  Cush.  (Mass.)  476; 
Merrimadc  Bank  e.  Parker,  7  Pick.  (Mas*.) 
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intended  t;o  purchase  it  will  operate  as  bqcIi  witliont  regard  to  the  mode  adopted 
of  accomplishing  the  resnlt.**  Where  the  maker  of  a  note  borrows  monejr  from 
a  tliiid  party,  witli  which  he  pays  the  note,  it  will  operate  as  a  payment,  and  the 
Biiretiea  will  be  discharged;"  and  it  has  been  held  that  payment  by  a  stranger  to 
a  collecting  agent,  at  the  maker's  request,  discharges  the  contract  and  extingoisliea 
the  note,  so  that  a  sabsequent .  indorsement  by  the  payee  will  be  inefiectual  as  a 
transfer." 

11.  DiscoDHTBY  Drawee.  The  discoanting  pf  a  hill  by  a  drawee,  where  he  lias 
not  accepted  it,  does  not  operate  as  a  payment  or  as  a  promise  to  pay,  but  places 
him  in  the  position  of  an  indorsee  for  value  with  the  nglit  to  recover  from  the 
d  awer  and  indorser." 

12.  Payment  Shpba  Protest,  If  the  payment  of  a  third  party  ia  made  *u/mi 
protest  for  the  lionor  of  another  party,  the  former  is  coneiaered  as  taking  the 
bill  through  an  indorsement  of  sacE  party  with  all  the  rights  and  remedies 
belonging  to  him,*"  and' ono  who  pays  a  bill  for  the  honor  of  ao  indoreer,  at 


37. 

Minnetota. —  Fogartj'  v.  Wilaon,  30  Miim. 
289,  16  N.  W.  175. 

MiHsoari. —  Swope  c.  LeSSngwell,  72  Mo. 
S48;  Kyne  v.  Erskine,  7  Mo.  App.  SSI. 

Sew  Hampshire. —  Rolfe  v.  Wooater,  5S 
N.  H.  526;  Tucker  v.  Peaalee,  36  N.  H.  1«7; 
Rockingham  Bonk  v.  Claggett,  29  N.  H.  292; 
Eaton  V.  George,  2  N.  H.  300. 

Neu?  York.—  Laneey  v.  Clark,  64  N.  T.  20B, 
21  Am.  Rep.  604;  Hartahorn  e.  Brace,  25 
Barb.  (N.  Y.)  126;  Burr  v.  Smith,  21  Bart. 
(N.  Y.J  262;  Goldsmid  ti.  Lewis  County  Bank, 
12  Barb.  [N.  Y.)  407;  Geyer  c.  Brewster,  2 
N.  Y.  Suppi.  801,  10  N.  Y,  St.  351;  Powera 
o.  Fouche.  14  N.  Y.  St.  406;  Borst  v.  Bovee, 
6  Hill  (N.  Y.)  219;  McCoon  e.  Biggs,  2  Hill 
(N.  Y.)  121;  Bean  v.  Camiing,  10  N.  Y.  Leg. 
ObB.  243. 

North  Carolina. —  Wallace  v.  Grizzard,  114 
N.  C.  488,  la  S.  E.  760;  Wileoxon  v.  Logan, 
01  N.  C.  449;  Jones  f.  Bobbitt.  90  N.  C.  391; 
Brem  t>.  Allison,  68  N.  C.  412. 

Ohio.— People's,  etc.,  Bank  P.  Craig,  63 
Ohio  St.  374,  59  N.  E.  102.  81  Am.  St.  Rep. 
639,  52  L.  R.  A.  872;  McFarland  P.  Norton, 
5  Ohio  Dec.  (Reprint)  685,  6  Am.  L.  Kec 
760,  3  Cine,  L.  Bui.  3*8. 

South  Carolina.—  Boyce  o.  Shiver,  3  S.  C. 
515. 

South  Dakota. —  Kirby  v.  Scaolan,  8  S.  D. 
623,  67  N.  W.  828. 

Texas. —  Dillon  B.  Kauffman,  58  Tei.  696; 
Grogan  V.  Smith,  (Tex.  Civ.  App.  1806)  33 
8.  W.  276. 

Vermont.—  Ellis  p.  Allen,  48  Vt.  545. 

Virginia. —  Young  C,  Johnston,  10  Gratt, 
(Va.)  269. 

United  States. —  Wood  v.  Guarantee  Trust, 
etc.,  Co.,  128  U.  S.  416,  9  S.  Ct.  131,  32  L. 
ed.  4T2;  Dodge  v.  Freedmans  Sav.,  etc.,  Co., 
93  U.  S.  379,  23  L.  ed.  920;  United  Water- 
works Co.  p.  Farmers'  L.  &  T.  Co.,  82  Fed. 
144,  49  U.  S.  App.  493,  27  C.  C.  A.  92 ;  Ferree 
e.  New  York  Security,  etc.,  Co.,  74  Fed.  769, 
21  C.  C.  A.  83;  Patriotic  Bank  e.  Wilson,  4 
Cranch  C.  C.  (U.  S.)  263,  18  Fed.  Gas.  No. 
[il,  B,  10] 


England. —  Graves  v.  Key,  3  B.  ft  Ad.  313, 
23  E.  C.  L.  143;  Hubbard  v.  Jackson,  i  Bing, 
390,  13  E.  C.  L.  5&5,  3  C.  &  P.  134,  14  E. 
C.  L.  489,  6  L.  J.  C.  P.  0.  8.  4,  1  M.  *  P.  11; 
Pollard  V.  Ogden,  2  E.  4  B.  45B,  22  L.  J, 
Q.  B.  439,  1  Wkly.  Rep.  387,  75  E.  C.  L.  458; 
Hull  e.  Pitfleld,  1  Wils.  C.  P.  46. 

See  T  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  1231. 

Part  payment  by  a  third  peison,  wbere  it 
is  expressly  received  in  full  satisfaction,  con- 
stitutes payment.  Welbj  v.  Drake,  1  C.  i  P. 
557,  28  Rev.  Rep.  787,  12  E.  C.  L.  319. 

Dixhaige  of  indotser. —  The  payment  by 
a  third  person  of  the  amount  due  on  a  note 
to  the  payee  after  maturity  and  protest  at 
the  request  of  the  first  indorser  operates  as  ft 
discharge  of  the  second  indorser.  ErautmiB 
C.  Friedman,  57  N.  Y.  Suppl.  84. 

Se.  Swope  V.  Leffingwell,  72  Mo.  348.  S«e 
also  Lyon  v.  Maxwell,  18  L.  T.  Rep.  N.  S. 
28,  16  Wkly.  Rep.  437,  holding  tbat  the  pay- 
ment of  a  bill  by  a  stranger  may  operate  tt 
a  purchase,  although  not  so  understood  at  the 
time  by  the  holder,  who  supposed  it  to  be 
made  on  tiehalf  of  the  accepter.  Compsn 
Farmers'  L.  &  T.  Co.  v.  Iowa  Water  Co.,  78 
Fed.  881. 

27.  Bailey  v.  Malvin,  53  Iowa  371,  5  N.  ff. 
515;  Eastman  v.  Flumer,  32  N.  H.  238. 

Where  a  bonowed  note  ia  taken  op  with 
funds  furnished  by  the  lender  of  the  note  it 
is  held  not  to  discharge  another  note  held 
with  it  as  eollateral.  Smith  r.  Johnson,  2 
Cranch  C.  C.  (U.  S.)  645,  22  Fed.  Cas.  No. 
13,067. 

28.  Moran  v.  Abbey,  63  Cal.  56;  Johnson 
I'.  Glover,  121  III.  283,  12  N.  E.  257.  See 
also  Coykendall  v.  ConsUble,  19  N.  Y.  Wkly. 
Dig.  169. 

28.  Desha  v.  Stewart,  6  Ala.  852;  Swope 
c.  Ross,  40  Pa.  St  186,  80  Am.  Dec.  567. 

80.  California. —  Pratalongo  C.  Ijrco,  47 
Cal.  378. 
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his  reqaeet,  may  bring  an  action  against  the  drawer  as  a  purchaser  for  value."' 
So  if  a  bill  ia  paid  for  the  honor  of  an  accepter  he  or  his  estate  will  be  liable 
to  the  party  paying,  even  though  there  has  been  no  formal  protest  of  the  bill  or 
its  payment  supra  protest!^  Where  a  bill  has  been  paid  supra  protest  by  the 
holder  for  the  nonor  of  the  drawer,  the  former  may  at  once  and  before  payment 
surrender  it  to  the  drawer  so  as  to  confer  npon  him  all  the  rights  of  the  holder." 
18.  Bight  to  Rsissde  Paper."  A  bill  or  note  may  be  negotiated  after  it  lias 
been  paid,  if  no  person  wonld  thereby  be  made  liable  on  it  who  would  other- 
wise be  dischargwl."  Thus  a  surety  may  reissue  a  note  as  often  as  he  takes  it 
up.'*  Again  where  an  indorser  takes  np  a  note  the  transaction  is  in  efEect  a 
repurchase  and  not  a  payment,  and  be  le  reinvested  with  all  his  original  rights 
and  placed,  in  regard  to  the  parties  on  the  note  prior  to  himself,  in  the  same  situ- 
ation in  which  he  was  before ; "  and  where  a  bill  is  paid  and  taken  up  at  matn- 

Louitiana. —  Leokfl  V.  BurgeBH,  13  La.  Ann. 


156. 

MaaaaohutetU. — Oreene  t>.  Goddard,  0  MeU. 
(MuB.)  212;  QrOBveaor  c.  Stone,  8  Pick. 
(Mass.)   70. 

OAto.— Wood  B.  Pugh,  7  Ohio,  Pt.  II,  156. 

Petmaylvania. —  Swope  c.  Rou,  40  Pa.  St. 
ISe,  80  Am.  Dec.  667. 

Soulfc  CaTolina..—  Mitchell  v.  Byrne,  8 
Bich.   (S.  C.)   171. 

Tmaeatee. —  Bachua  V.  Richmond,  fi  Yerg. 
(Teim.)   100. 

United  8tate». —  Konig  c.  Buyard,  I  Pet. 
(U.  S.)  250,  7  L.  ed.  132. 

England. —  Mertena  v.  Wilmington,  1  Eap, 
113. 

See  7  Cent.  Dig.  tit.  "  Billa  and  NoUs," 
I  1232. 

81.  Wood  V.  Pugh,  7  Ohio,  Pt.  II,  156; 
Konig  t>.  Bayard.  1  Pet.  {U.  S,)  250,  7  L. 
*d.  132;  In  re  Overend,  L.  R.  fl  Eq.  344,  18 
L.  T.  Rep.  N.  8.  230,  le  Wkly.  Rep.  560; 
Goodall  t>.  Polhill,  1  C.  B.  233,  D  Jur.  654,  14 
L.  J.  C.  P.  146,  50  E.  C.  L.  233;  Mertena  F. 
Wjonington,  1  Esp.  113. 

A  payment  without  the  indoisefi  lequeat, 
for  hU  honor,  by  a  atranger,  confers  no 
rights  upon  the  latter  as  agaJDst  prior  pu.r- 
tieg.  Smith  r.  Sawyer,  55  Me.  13B,  02  Am, 
Dec.  576.  So  one  who  haa  paid  a  bill  aupra 
prolett  for  the  honor  of  the  indorser  cannot 
recover  from  the  latter  unless  he  has  given 
reaaonable  notice  that  he  has  made  such  pay- 
ment to  hjs  creditor.  Wood  v.  Pugh,  7  Ohio, 
Pt.  11,  156.  See  also  Oazzam  v.  Armstrong, 
3  Dana  (Ky.)  554;  Grosreuor  v.  Stone,  8 
Pick.   (MasB.)   70. 

82.  Est  p.  Wyld,  2  De  O.  F.  4  J.  642,  7 
Jur,  N.  S.  204,  30  L.  J.  Bankr.  10,  3  L.  T. 
Rep.  N.  S.  834,  0  Wkly.  Rep.  421,  63  Eng. 
Ch.  500. 

33.  Mitchell  v.  Byrne,  6  Rich.  (S.  C.)   171. 
Where  a  bill  is  taken  up  at  matoiit]'  by  B 

third  peraon  for  the  honor  of  the  drawer,  and 
at  his  request,  the  accommodation  accepter  is 
discharged.  McUowell  v.  Cook,  6  Sm,  ft  M. 
(MisB.)  420,  45  Am.  Dec.  2S0. 

34.  Transfer  after  payment  generally  aee 
supra,  VI,  B,  1,  b,  (III). 

35.  If atne.— Eaton  e.  McKown,  34  Me. 
610;  Warren  v.  Gilman,  15  Me.  70;  Mead  o. 
SmaU,  2  Me.  207,  11  Am.  Dec.  62. 


Mtuaachusetta, — Gardner  c.  Maynard,  7  Al- 
len (Maes.)  456,  83  Am.  Dec.  6S9;  Guild  V. 
Eager,  17  Mass.  615. 

yew  Bampshire. — ■  Cochran  p.  Wheeler,  7 
N.  H.  202,  26  Am.  Dec.  732. 

Neie  York. —  Havens  o.  Huntington,  I  Cow. 
(N.  Y.)   387. 

North  Carolina.—  Price  P.  Sharp,  24  N.  C. 
417. 

),  13  E.  C.  L.  555,  3C.i 
480,  6  L.  J.  C.  P.  0.  8.  4,  1  M.  4  1*.  ilj 
Callow  c.  I«wrence,  3  M.  ft  S.  85,  15  Rev. 
Rep.  423;  Gomezserra  i:.  Berkley,  1  Wila. 
C.  P.  46. 

The  maker  of  a  note,  after  being  discharged 
in  bankmptcy  and  being  no  longer  legally 
liable  thereon,  cannot  purchase  the  note  and 
enforce  it  against  his  sureties.  Mattix 
p.  Leach,  16  Ind.  App.  112,  43  N.  E,  DOB. 

Where  the  maker  haa  been  discharged  by 
a  surrender  to  the  payee  of  the  original  con- 
sideration the  payee  only  will  be  liable  upon 
the  reisBiK  of  the  note.  Kelly  v.  Staed,  139 
Mo.  430,  37  S.  W.  lUO.  58  Am.  St.  Eep.  648; 
Hovrell  V.  McCracken.  87  N.  C.  309. 

36.  Wilkerson  v.  Daniels,  1  Greene-  (Iowa> 
178.  Compare  Hopkins  v.  Farvrell,  32  N.  H. 
495 ;  Davis  p.  Stevens,  10  N.  H.  189. 

37.  Alabama. —  Kirksey  c.  Bates,  1  Ala. 
303. 

Connecticut. —  French  v.  Jarvis,  28  Conn. 
347. 

Maine. —  Woodman  f.  Boothby,  68  Me.  380; 
Mead  v.  Small,  2  Me.  207,  II  Am.  Dec.  62. 

Matiaehueettg. —  Ward  v.  Allen,  2  Mete. 
(Mass.)  63,  35  Am.  Dec.  387 ;  Eaton  v.  Carey, 
10  Pick.  (Mass.)  211;  Guild  v.  Eager,  17 
Mass.  616;   Emerson   t>.  Cutta,   12  Mass.   78. 

Michigan. —  Stevens  r.  Hannan,  88  Mich. 
13,  49  N.  W.  874. 

NeiB  HampsSire.— Hopkins  f.  Farwell,  32 
N.  H.  425;  Davis  c.  Stevens.   10  N.  H.   189. 

A'cic  York. —  Kelly  r.  Burroughs.  102  N.  Y. 
03,  9  N.  E.  108;  Havens  v.  Huntington,  1 
Cow.   (N.  Y.)   387. 

Pennaylvania.—  Ward  v.  Tyler,  52  Pa.  St. 
303. 

Virginia. —  Davis  v.  Miller,  14  Gratt, 
(Va.)   1. 

United  States. — McCarty  v.  Roota,  21  How. 
(U.  S.)  432,  19  L.  ed.  162. 
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rity  b;  an  indorser,  it  may  be  pat  into  circnlation  b/  him,  and  tlie  accepter 
remains  liable  to  hia  indorsee."  Where  an  accepter  dieconnts  and  reissues  a  bill 
of  exchange  before  maturity  it  does  not  operate  as  a  payment."  So  where  pay- 
ment is  made  by  a  drawer  of  a  bill,  it  is  not  extingnished  as  against  an  accepter 
for  valnable  consideration,  bnt  be  will  be  liable  to  a  subaeqnent  indorsee  as  be 
was  to  the  drawer."*  A  demand  note  paid  by  the  maker  at  maturity  cannot  be 
reissned  by  him  so  as  to  bind  an  indoreer  at  the  sait  of  a  eabaequent  hona  Jide 
holder." 

C.  To  Whom  Payment  Should  Be  Hade  —  1.  In  Qbhbbal.  Payment  of  & 
bill  or  note  shoald  be  made  to  the  rightfnl  holder  or  to  his  authorized  agent,"  and 
is  valid  as  asainst  other  parties  only  when  made  in  good  faith  and  in  ignorance 
of  facta  wbiSi  impair  tlie  holder's  title.**     Payment  to  a  person  who  is  not  in 


England. —  Woodward*.  Pell,  L.  R.  4  Q.  B. 
65,  B  B.  ft  S.  BM,  38  L.  J.  Q.  B.  30,  19  L.  T. 
R«p.  N.  8.  557,  IT  Wkl;.  Sep.  117i  Hubbard c. 
JftckaoD,  4  Bing.  390,  13  E.  C.  L.  666,  3 
C.  ft  P.  134,  14  E.  C.  L.  48B,  8  L.  J.  C.  P. 
O.  8.  4,  1  M.  ft  P.  1 1 ;  Oomeuerra  v.  BeTkl«7, 
1  WilB.  C.  P.  46. 

An  aceommDdatton  nuiker  U  not  liable 
where  eld  indoTaer  takes  up  a  note  at  matu- 
rity and  afterward  reissuea  it.  Blenn  v. 
Lyford,  70  Me.  149;  Gardner  v.  Maynard,  7 
Allen  (Mass.)  466,  83  Am.  Dec.  BBO;  Bar- 
trum  c.  Caddy,  9  A.  4  E.  276,  8  L.  J.  Q.  B. 
31,  1  P.  4  D.  207,  1  W.  W.  ft  H.  724,  36 
E.  C.  L.  180;  Parr  V.  Jewell,  16  C.  B.  684, 
81  E.  C.  L.  684;  Beck  v.  Kobley,  I  H.  Bl. 
89,  note  a;  Pyper  t;.  McKay,  18  U.  C.  C.  P. 
67. 

One  who  indoraea  «  note  before  Ita  deUverf 
to  the  payee  and  pays  the  same  at  maturity 
cannot  TelBSue  eo  aa  to  render  the  maker 
liable.     Pray  v.  Maine,  7  Cush.   (Maes.)   263. 

A  personal  lepreaentstive  of  as  indoraer 
can  only  take  up  a  bill  or  note  aa  such  rep- 
resentatiTe  and  not  as  an  individual  pur- 
chaser. Burton  «.  8Uughter,  26  Oratt. 
(Va.)  914. 

3&  Havens  r.  HuntinfftoD,  1  Cow.  (N.  T.) 
387i  Davis  v.  Miller,  14  Gratt.  (Va.)  1; 
Woodward  v.  Pell,  L.  R.  4  Q.  B.  66.  9  B.  4  8. 
994,  38  L.  J.  Q.  fi.  30,  19  L.  T.  Rep.  N.  S. 
6S7,  17  Wk!y.  Rep.  117;  Hubbard  v.  Jackson, 
4  Bing.  3B0,  13  E.  C.  L.  666,  3  C.  ft  P.  134, 
14  B.  C.  L.  489,  fl  L.  J.  C.  P.  O.  8.  4,  1 
M.  ft  P.  11. 

A  aubseqnent  IndoiMi  cannot  be  made 
liaMe  by  a  aubaequent  n^;otiation  ot  a  note. 
West  Boston  Sav.  Bank  v.  Thompflon,  124 
Maas.  608.  See  also  Mead  c.  Small,  2  Me. 
207,  11  Am.  Dec.  62;  Guild  v.  Eager,  17  Maas. 
616. 

39.  Rogeri  v.  Gallagher,  49  III.  182,  96 
Am.  Dec.  683;  Swope  c.  Roes,  40  Pa.  St.  186, 
80  Am.  Dec.  607 ;  Burbrldge  0.  Manners, 
3  Campb.  103,  13  Rev.  Rep.  789;  Morley  c. 
Culverwell.  1  Hurl.  4  W.  13,  4  Jur.  1183,  10 
L.  J.  Exoh.  35,  7  M.  ft  W.  174 ;  Attenborough 
e.  Mackenzie,  36  Eng.  L.  4  Eq.  582. 

The  negotiability  of  a  bill  ib  not  destroyed 
by  reason  of  tU  coming  into  the  possession 
of  the  accepter  aa  hia  property  before  ma- 
turity. Witte  e.  Williams,  8  S.  C.  290,  28 
Am.  Rep.  294. 

Wbeie  a  bin  of  excbance  ia  pot  into  dicn- 
[XI.  B.  18] 


lation  by  the  accepter  after  it  baa  come  to 
his  handa  he  admits  it  to  be  a  anbsisting  bill, 
and  in  an  action  against  him  he  will  not  be 
pennitted  to  allege  that  it  waa  paid  before 
that  time.  Hinton  c.  Columbus  Bank,  9  Port. 
(Ala.)   463. 

40.  Hubbard  ff.  Jackson,  4  Bing.  300,  13 
E.  C.  L.  555,  3  C.  ft  P.  134,  14  E.  C.  L.  489, 
6  L.  J.  C.  P.  O.  S.  4,  1  M.  &  P.  11 ;  Jones  e. 
Broadhurat,  9  C.  B,  173,  67  E.  C.  L.  173; 
Callow  V.  Lawrence,  3  M.  ft  8.  96,  15  Rev. 
Rep.  423. 

41.  Bartrum  c.  Caddy,  9  A.  ft  E.  275,  8 
L.  J.  Q.  B.  31,  1  P.  *  D.  207,  1  W.  W.  ft  H. 
724,  36  E.  C.  L.  160.  See  also  Bishop  r. 
Buckeye  Pub.  Co.,  57  Minn.  219,  58  N.  W. 
872. 

4S.  Colorado. —  Stuart  c  Asber.  15  Colo. 
App.  403,  62  Pac.  1061. 

Indiana. —  Woodward    ».    Elliott,    13    Ind. 


■   Logan,  S3   Kan.   193, 


Kan»a». —  Walter  t 
66  Pac.  226. 

Mi»«i»»ipm. —  Enochs  C.  Therrell,  61  Mim. 
178. 

UiMOwn. —  White  c.  Kehlor,  B6  Mo.  Amx. 
657. 

Kebraaka. —  Chicago,  etc.,  R.  Co.  r.  Burns, 
61  Nebr.  793,  86  N.  W.  483. 

tioTtk  Carolina. —  Edwards  f.  Parks,  M 
N.  C.  698. 

North  Oal:ofa.— Drinkall  v.  Hoviui  SUt* 
Bank,  (N.  D.  1901)  88  N.  W.  724. 

England.—  Becke  c.  Smith,  2  M.  ft  W.  191. 

See  7  Cent.  Dig.  tit.  "  BUb  and  Notes." 
i  1233. 

43.  Unlvenity  Bank  e.  Tuck,  101  Ga.  104, 
2S  S.  E.  168;  Richards  c.  Waller.  40  Nebr. 
630,  6S  N.  W.  1063;  South  Branch  Lumber 
Co.  0.  Littlejohn,  31  Nebr.  806,  48  N.  W.  476. 

Payment  thiougb  negligence  to  one  who  n 
neither  the  rightful  holder  of  the  paper  nor 
a  bitna  fide  purchaser  before  maturity,  after 
notice  of  loss  or  theft  of  the  paper,  is  not 
BuBlcient  to  discharge  the  maker  from  his  lis. 
bility  to  the  real  owner.  Bainbridf^  o.  Tioaii- 
ville,  83  Ky.  285,  4  Am.  St.  Rep.  153;  HiaA- 
ley  c.  Union  Pac.  R.  Ca,  129  Mass.  68,  S7 
Am.  Rep.  297;  CofTman  o.  Kentucky  Bank, 
41  Miss.  212,  SO  Am.  Dec.  371;  LoveU  c. 
Martin,  4  Taunt.  799,  14  Rev.  Rep.  068. 

Payment  with  knowledie  that  the  koU« 
bat  no  riKl>t  to  leceiTe  payment  ia  Tolnntary 
and  does  not  discharge  tbe  note.    Netterville 
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possesGion  of  tlie  iastrDment  is  at  the  risk  of  the  payer;**  bat  payment  to  one 
who  is  tlie  legal  owner,  althongli  Dot  Uie  actual  Iiolder,  ia  sufficient.*'  Payment 
by  consent  of  the  actoal  holder  to  a  third  person  is  safficieot.** 

Z.  ACEHT  OP  HoLSBB  —  s.  In  Qeueral.     Payment  of  a  bill  or  note  may  be 
rightly  made  to  a  properly  authorized  agent  of  the  owner  ;*^  but  payment  to  one 

priucipal,  the  principal  will  be  estopped  bf 
his  n^ligence  in  not  repudiating  the  agency 
to  deny  the  same,  although  the  ostensible 
agent  may  not  have  poBsession  of  the  note  at 
the  time  of  payment.  Quinn  t;.  Dreshach,  75 
Cal,  159,  16  Pac.  762,  7  Am,  St.  Rep.  138, 
See  also  Fowle  p.  Outcalt,  64  Kan.  3E2,  67 
Pac.  889.  And  see  lu  to  payment  to  an  agent 
or  ostensible  agent,  in/'ra,  XI,  C,  2. 

4fi.  WetEBtein  c.  Joy,  13  Mont.  444,  34 
Pac.  976. 

46.  Groves  n.  Brown,  11  Mass.  334;  Mat- 
ter of  Baker,  72  N.  Y.  App.  DiT.  211,  76  N.  Y. 


V.  Stevens,  2  How.  (Miaa.)  642.  So  payment 
by  the  maker  to  an  unknown  holder  or 
stranger,  who  has  no  rigllt  to  collect  it,  either 
aa  agent  in  fact  or  as  a  bona  ^de  owner,  in 
the  face  of  a  special  indorsement  for  collec- 
tion to  a  bank  or  other  person,  is  made  at 
the  risk  of  the  payer,  as  the  possession  witli 
such  an  indorsement  is  notice  to  him  that 
none  hut  the  special  indorsee  or  his  agent  is 
authorized  either  to  present  the  note  or  re- 
ceive the  money.  Bamett  v.  Ringgold,  SO  Ky. 
289. 

Payment  may  be  ilghtfnlly  niAde  by  the 
maker  of  a  note  to  one  holding  the  same 
where  the  former  acts  in  good  faith  and  has 
no  reason  to  suspect  that  the  latter  is  not 
the  rightful  owner.  Vinson  <o.  Vives,  24  La. 
Aim.  336;  Stevens  f.  Hill,  29  Me.  133;  Greve 
t.  Schweitzer,  36  Wis.  eS4. 

4i  (ieorgxa.—  Holland  v.  Van  Beil,  89  Ga. 
223,  15  S.  E.  302;  Paris  v.  Moe,  60  Ga.  90; 
Howard  v.  Rice,  54  Ga.  62. 

f Hinot».— Stiger  v.  Bent,  111  III.  328;  Mc- 
Clelland V.  Bftrtlett,  3  111.  App.  481. 

Iowa. —  Draper  C.  Rice,  66  Iowa  114,  7 
N.  W.  524,  8  N.  W.  797,  41  Am.  Rep.  88. 

KantM. —  Fowle  v.  Outealt,  64  Kan.  3S2, 
ST  Pac.  BBS. 

Louifiano. —  Tew  r.  Labiche,  4  La.  Ann. 
626;  Welsh  p.  Brown,  10  Mart.   (Ia.)   310. 

Jfa«socA««eH«. —  Wheeler  c.  Guild,  20  Pick. 
(Mass.)  546,  32  Am.  Dec.  231. 
i(it«our».— Upton  r.  Jameson,  67  Mo.  234. 
Hehratlca.. — Gamett  c.  Myers,  (Xehr.  1902) 
91  N.  W.  400;  Lay  v.  Honey,  (Nebr.  1B02) 
88  N.  W.  999;  Campbell  f.  O'Connor.  65 
Nehr.  638,  76  N.  W,  167 ;  South  Branch  Lum- 
ber Co.  c.  Littlejohn,  31  Kebr.  606,  48  N.  W. 
478. 

Veto  York.—  Ti\rKa  r.  Hombeck,  72  N.  Y. 
80;  Scranton  c.  Clark,  39  Barb.  (N.  Y.)  273 
[o^rmed  in  30  N.  Y.  220,  100  Am.  Dec.  430]. 
A'orifc  Dakota. —  Winona  Second  Nat.  Bank 
r.  SpotUwood,  10  N.  D.  114,  86  N.  W,  359; 
Corey  v.  Hunter,  10  N.  D.  5.  84  N.  W.  570. 
Oregon. —  Swegle  v.  Wells,  7  Oreg.  222. 
Unittd    BlatcB. —  Exchange    Nat.    Bank    v. 
Johnson,  30  Fed.  588. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  1239. 

If  the  drawer  of  «  bill  has  notice  of  the 
fact  that  it  has  been  transferred  by  the  dia- 
CDiinting  hank  to  another  for  collection  and 
that  the  holder  has  a  lien  thereon  for  ad- 
vances before  maturity,  sjid  makes  payment 
thereof  to  the  discounting  bank,  the  payment 
i«  wrongfully  made.  Williams  v.  Jones,  77 
Ala.  294. 

Ostensible  agent  not  having  poMesslon  of 
P*P«t.— Where  a  person  who  has  preTiously 
*eted  aa  agent  of  the  holder  of  a  note,  with 
apparent  authority  to  receive  payment,  con- 
tmuea  b«  to  act  with  the  knowledge  of  the 


same       Suppl.  61. 


"If 


Georgia. —  Johnson    v.    Ball,    6    Oa. 


LouiHana. —  Baker  c.  Elstner,  24  La.  . 


666. 

Xebraaka.—  Boyd  v.  Pape,  (Nebr.  1902) 
BO  N.  W.  646;  Union  Stock  Yards  Nat.  Bank 
V.  Haakeli,  (Nebr.  1902)  90  N.  W.  233; 
Pochin  V.  Knoebel,  63  Nebr.  768,  89  N.  W. 
264;  Cheshire  Provident  Inst.  v.  Feusner,  63 
Nehr.  682,  88  N.  VV.  949 1  Stuart  v.  Stone- 
braker,  63  Nebr.  554,  88  N.  W.  663. 

Kew  YiM-fc.— Bliss  v.  Cutter,  19  Barb. 
(N.  Y.)  9;  Filley  v.  Gilman,  34  N.  Y.  Super. 
Ct.  339. 

Penntj/lvania. —  Devereux  v.  Philadelphiti 
Bank,  I  Phila.  (Pa.)  477,  11  Leg.  Int  (Pa.) 
38. 

South  Dakota. —  Reid  c.  Kellt^,  8  S.  D. 
fi96,  87  N.  W.  687. 

Tennesaee. —  King  V.  Fleece,  7  Heisk. 
(Tenn.)  273;  Planters'  Bank  e.  Massey,  2 
Heisk.    (Tenn.)    360. 

Vermont. —  Williams  v.  Baldwin,  7  Vt.  503. 

WuDonain. —  Kasson  V.  Noltner,  43  Wis. 
646. 

E«ff(aBd.— Coles  r.  Bell,  1  Campb.  478  note; 
Favenc  v.  Bennett,  11  East  30;  Coore  v.  Calla- 
way, 1  Esp.  U6. 

See,  generally,  Pbincipal  apio  Aobnt;  and 
7  Cent.  Dig,  tit.  "  Bills  and  Notes,"  i  1236. 

Payment  on  authority  of  •  letter  to  an 
agent  is  good.  Shane  v.  Palmer,  43  Kan.  481, 
23  Pac.  694. 

The  delivery  of  money  for  the  payment  of 
a  note  to  an  agent  of  the  maker  with  instruc- 
tions to  pay  such  note  does  not  constitute 
payment,  but  to  have  this  effect  it  must  ap- 
pear either  that  the  money  was  received  by 
the  payee  or  thnt  the  latter  agreed  to  accept 
the  same  in  the  hands  of  the  agent  as  pay- 
ment. Sledge  r.  Tubb,  11  Ala.  383;  Security 
Co.  P.  Ball,  107  Ind.  165,  1  N.  E.  867; 
Sutherland  v.  Ypsilanti  First  Nat.  Bank,  31 
[XI.  C,  2,  a] 
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asenming  to  act  as  aeetit,  who  has  neither  actual  anthoritj  to  collect  nor  jx* 
Bcssion  of  the  note  with  the  holder's  consent,  is  at  tlie  risk  of  the  payer,"  nniess 
the  holder  is  estopped  b;  having  otlierwise  clothed  such  person  with  apparent 
authority."  An  agent  cannot  without  special  authority  receive  payment  of  a  bill 
or  note  la  anything  except  coin  or  legal  tender  paper."*  Thus  an  agent  cannot, 
unless  the  power  is  expressly  conferred,  accept  in  payment  a  note,"  a  biU  of  an  insol- 
vent drawer,"*  a  certificate  of  deposit,"*  a  county  warrant,"  Confederate  currency," 


Mich.  230;  Hannali  v.  Long,  (Miss.  1893)  14 
8o.  630. 

48.  Oonneciieui. —  Bristol  Knife  Co.  0. 
Hartford  First  Nat.  Baak,  41  Coon,  421,  19 
Am.  Rep.  617. 

imnoxa.—  Fortune  v.  Stockton,  132  111.  464, 
B5  N.  E.  367. 

Aftasourt. —  Whit«  D.  Eehlor,  86  Mo.  App. 
657. 

InehnuLka. —  Walsli  c.  Peterson,  fid  Nebr. 
046,  81  N.  W.  853. 

A'em  Hampthire. —  Davia  c.  Lane,  11  N.  H. 
612. 

Veto  Tork.—  Sima  p.  U.  B.  Truet  Co.,  103 
N.  Y.  472,  9  N.  B.  605;  Doubledaj  c.  Kress, 
60  N.  Y.  410,  10  Am.  Rep.  502  [reverting  GO 
Barb.  (N.  Y.)  181]. 

Tenneasee. —  Jackaon  v.  McMinnville  Nat. 
Bank,  02  Tenn.  154,  20  S.  W.  820,  36  Am.  St. 
Rep.  81,  18  L.  R.  A.  663. 

Wiacoruin. —  Winkelmann  u,  Brickert,  102 
Wis.  BO,  78  N.  W.  164. 

United  Slatea. —  Uutual  Ben.  L.  Ins.  Co.  C. 
Miles,  81  Fed.  32. 

England. —  Featherstone  v.  Hunt,  1  B.  ft  C. 
113,  2  D.  A  R.  233,  1  L.  J.  K,  B.  O.  S.  49, 
8  E.  C.  L.  49. 

Bee,  generally,  Frircifai.  and  Agent  ;  and 
7  Cent  Dig.  tit  "  Bills  and  Notes,"  t  1236. 

The  belia  of  a  payee  will  not  be  bound  b; 
a  payment  of  the  note  after  ita  maturity  and 
the  death  of  the  payee,  on  the  order  of  a  per- 
son who  is  not  shown  to  have  authority  to 
act  in  the  premises,  Renfro  v.  Waco,  (Tei. 
CiT.  App.  1886}   33  S.  W.  766. 

One  of  two  joint  makers,  the  makers  being 
partners,  cannot  pay  the  money  due  the  payee 
to  the  other  partner  and  discharge  himself 
from  liability  thereon,  on  the  representation 
by  the  other  partner  that  he  is  agent  for  the 
payee.     Nelson  e.  Tumlin,  74  Ga,  171, 

where  a  wife  tiansferB  a  note  without  any 
authority  from  her  husband  and  while  he  is 
insensible  on  his  death-bed,  no  title  will  pass 
to  the  transferee  and  payment  to  him  will 
not  discharge  the  note.  Davis  t.  Lane,  11 
N.  H.  512. 

40.  Implied  and  oatennble  aathority  aee 
infra,  XI,  C,  2,  b. 

60.  CttH^omto.— Mudgett  v.  Day,  12  Cal. 

Oeorgia. —  Walton  Gnano  Co.  e.  McCall, 
111  Ga.  114,  36  S.  E.  469. 

Iliinoi*.—  Scott  i".  Gilkey,  153  111.  168,  39 
N.  E.  266)  Lochenmeyer  v.  Fogarty,  112  111. 
672. 

/oioa. —  Montreal  Bank  ».  Ingerson,  105 
Iowa  349,  76  N.  W.  351 ;  Graydon  v.  Patter- 
son. 13  Iowa  266,  81  Am.  Dec.  432.  Gompara 
British,  etc.,  Mortg.  Co.  v.  Tibballs,  63  Iowa 
468,  ID  N.  W.  319. 


Eentudcjf. —  Woodruff  r.  American  Rend 
Mach.  Co.,  23  Ky.  L.  Rep.  1661,  6S  S.  W.  600. 

Hebraska. —  Gilbert  r.  Garber.  62  Kebr. 
464,  87  N.  W.  179;  Moore  v.  Pollock,  60  Nebr. 
900,  70  N.  W.  541. 

fiew  York.—  Whipple  P.  Walker,  2  Thompa 
k  C.  (N.  Y.)   456. 

Pennsylvania. —  Crane  c.  Fourth  St  Nat 
Bank,  173  Pa.  St.  566,  34  Atl.  298. 

United  Statee. —  Cheney  v.  Libby,  134  U.  S. 
68,  10  8.  Ct.  498,  33  L.  ed.  818;  Ward  v. 
Smith,  7  Wall.  (U.  S.)  447,  19  L.  ed.  207; 
Essei  Comity  Nat.  Bank  v.  Montreal  Bank, 
7  Bisa.  (U.  S.)  193,  8  Fed.  Caa.  No.  4,532, 
6  Am.  L.  Rec.  49,  16  Am.  L.  Reg.  N.  S.  413. 
11  Bankr.  Mag.  (3d  S.)  142,  3  Month.  Jur. 
93.  1  L.  ft  Eq.  Rep.  017;  Levi  r.  Missouri 
Nat  Bank,  6  Dill.  (U.  S.)  104,  15  Fed.  Cai. 
No.  8,289.  7  Am.  L.  Rec.  283,  7  Centr.  L.  J. 
249;  German-American  Bank  v.  Missonri 
Third  Nat.  Bank,  10  Fed.  Caa.  No.  6.359,  ia 
Alb.  L.  J.  252,  11  Chic.  Leg.  N.  7,  3  Cinr.  L 
Bui.  794,  24  Int.  Rev.  Rec.  316,  6  Reporter 
494,  7  N.  Y.  Wkly.  Dig.  279.  2  Tei.  L.  J. 
160. 

See  also  Bares  and  BAHKiNa,  6  Cye.  SOi, 
note  74  et  teq. 

81.  Oeorgia. —  Central  Georgia  Bank  r. 
Cleveland  Nat.  Bank,  69  Ga.  667. 

ZHinoM.— Scott  V.  Gilkey,  1S3  OL  168.  39 
N.  E.  266. 


327. 

lotea. —  Drain  «.  Doggett,  41  Iowa  882. 

A'«o  Yori.— De  Meta  v.  Dagron,  63  N.  Y. 
635;  Allen  K.  Brown,  61  Barb.   [N.  Y.)  8fl. 

T'esKM.— Cundiff  p.  McLean,  40  Tei.  391; 
Scott  c.  Atchison,  38  Tex.  384;  Browning  r. 
Sledge,  38  Ter.  192. 

Wc»t  Virginia. —  Spence  V.  Rose,  28  W.  V*. 

333. 

United  Slate». —  Moore  V.  Newburr,  6  M^ 
Lean  (U.  B.)  472,  17  Fed.  Cas.  Na  9"i, 
Newb.  Adm.  49,  18  Law  Rep.  60. 

Bnjriowi.— Popley  v.  Ashly,  8  Mod.  U'; 
Scott  V.  Surman,  Willes  400. 

S2.  Goldaborough  v.  Turner,  67  N.  C.  403. 

B3.  EsscT  County  Nat  Bank  v.  Montreal 
Bank,  7  Bisa.  (U.  S.)  193,  8  Fed.  Csb.  Ne. 
4,632,  5  Am.  L.  Rec.  49.  15  Am.  L.  Reg.  N.  S. 
418,  11  Bankr.  Mag.  (3d  S.)  142,  1  L.  *  Eq- 
Rep.  817,  3  Month.  Jur.  93. 

54.  Herriman  v.  Shomon,  24  Kan.  337,  K 
Am.  Rep.  261. 

BB.  LouiaicuM. —  Waterhouae  t.  Citiw"' 
Bank,  26  La.  Ann.  77. 

Misaiasippi, —  Mangum    v.    Ball,   43   Miu- 
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or  goods.**  Payment  by  a  check,  however,  where  it  is  made  in  accordaoce  with 
reasonable  and  established  nsE^,  ia  good."  Authority  of  an  agent  to  receive 
payment  may  be  revoked  by  tne  principal,  and  after  notice  of  revocation  pay- 
ment cannot  properly  be  made  to  such  agent.*" 

b.  Implied  and  Ostensible  Authority,  Express  autiiority  is  not  necessary  to 
'  render  payment  to  a  person  as  a^ent  effectual,  but  authority  to  receive  payment 
may  be  implied  from  facts  and  circumstances  existing  prior  to  or  in  connection 
with  the  payment,  and  tlie  holder  of  paper  may  be  estopped  to  deny  the  authority 
of  one  wliom  lie  has  clothed,  intentionally  or  through  negligence,  with  ostensible 
authority."    Authority  to  receive  payment  will  not  be  impUed,  however,  from 


I,    46    Tez.    SOS. 

Tex.  471. 
,  19  Gratt,  (Va.) 


Teaitu. —  RodgerB    P.    Bbj 
Compare  Eeed  -b.  Nelson,  3 

Virginia. — Alley  «,  Roger 
36S. 

United  Btatet. —  Fretz  V.  BtoveTj  22  WalL 
(U.  S.)   les,  22  L.  ed.  760. 

66.  Howard  v.  Chapautn,  4  C.  &  P.  609, 
19  E.  C.  L.  624. 

Where  a  bank  pieadent  lui  general  an- 
thority  to  accept  property  other  than  cash  in 
settlement  of  a  bill  or  note  hia  doing  so  in 
•  particular  caae  will  bind  the  bank.  Mer- 
chants' Nat.  Bank  v.  Camp,  110  Ga.  780,  36 
S.  E.  201. 

B7.  WelgB  r.  Batty,  11  111.  App.  461;  Jef- 
ferson County  8av.  Bank  r.  Commercial  Nat. 
Bank,  98  Tenn.  337,  39  S.  W.  338;  Russell 
V.  Hankey,  6  T.  R.  12.  But  see  Columbia 
SecoDd  Nat.  Bank  v.  Cummings,  8S  Teuu. 
609,  19  S-  W-  115,  24  Am.  St.  Rep.  618. 

Where  there  ia  no  authority  or  unifonn 
CUttom  to  receive  a  check  in  payment  of  such 
an  obligation  an  agent  who  so  receives  one 
in  payment  of  a  draft  may  be  liable  where 
the  check  is  not  paid.  Whitney  il.  Eaaon,  99 
Mass.  308,  96  Am.  Dec.  762;  Meadville  First 
Nat.  Bank  t.  New  York  City  Fourth  Nat. 
Bank,  89  N.  Y.  412;  Nunnenutker  f>.  Lanier, 
48  Barb.  (N.  Y.)  234;  Jefferson  County  Sav. 
Bank  r.  Commercial  Nat.  Bank,  'JB  Tenn. 
337,  39  S.  W.  338;  Walker  «.  Walker,  5 
Beiak.   (Tenn.)   425. 

Where  an  agent  accept*  a  check  in  pay- 
ment of  a  bill  OT  note,  acceptance  of  the 
same  by  the  principal,  who  tranamits  it  for 
collection,  will  amount  to  a  ratification  of 
hla  act  and  the  payment  wUl  be  good.  Rath- 
bun  V.  Citizens'  Steamboat  Co.,  76  N.  Y. 
376,  32  Am.  Rep.  321. 

58,  Lochenmeyer  v.  Fogarty,  112  111.  572; 
Lee  i>.  Zagury,  1  Moore  C.  P.  556,  8  Taunt 
114,  4  E.  C.  L.  86. 

A  payment  without  notice  of  any  revoca- 
tion  of  the  agent's  authority'  will  be  good. 
Howe  Mach.  Co.  v.  Simler,  50  Ind.  307. 

A  moitgagoT  whose  note  and  mortgage  a 
bank  holds  for  collection  has  no  right  to  pre- 
sume that  its  agency  still  continues,  where  be 
knows  that  such  inatruments  are  no  longer 
in  its  possession.  Bloomer  v.  Dau,  122  Mich. 
822,  81  N.  W.  331.  But  see  Quinn  v.  Drea- 
bach,  75  Cal.  169,  18  Pac.  762,  7  Am.  8t. 
Rep.  138. 

69.  CaZi^ornta.— Quinn  ».  Dresbach,  76 
Cal.  159,  16  Pftc.  762,  7  Am.  8L  Rep.  138. 

Ea«*a». —  Fowle  V.  Outcalt,  64  Kan.  352, 
67  Pae.  SB». 


Sebratka. —  Thomson  v.  Sbelton,  49  Nebr. 
644,  6S  N.  W.   1056. 

South  Dakota. —  Reid  «.  Kellogg,  8  S.  D. 
696,  67  N.  W.  687. 

Vermont. — '  Enright  v.  Beaumond,  68  Yt. 
249,  35  AIJ.  67. 

United  State*. —  Exchange  Nat.  Bank  t>. 
JohnaoQ,  30  Fed.  5SS. 

England.— YtiXA  v.  Carr,  6  Bing.  13,  6 
L.  J.  C.  P.  0.  S.  203,  2  M.  A:  P.  46,  15  K  C.  L. 

447. 

See,  generally,  Pbiroipal  AKD  Aoent. 

IllQBtrationa. —  Payment  to  a  person  ap- 
parently in  charge  of  the  counting-house  of 
the  payee  and  at  auch  place  ia  aufficient. 
Corfield  r.  Parsons,  1  Cr.  4  M.  730,  2  L.  J. 
Exch.  262,  3  Tyrw.  806;  Barrett  v.  Deere,  2 
M.  &  M.  200,  22  E.  C.  L.  507.  Compare  Ulrich 
V.  McCormick,  66  Ind.  243.  The  same  is  trua 
of  payment  to  a  wife  possessing  a  general  au- 
thority as  agent  to  lend  and  receive  money  for 
her  husband,  and  who  is  in  possession  of  tha 
paper  and  surrenders  it  (White  v.  Gienobles, 
12  Rich.  (S.  G.)  3111  and  of  payment  to  an 
attorn^  having  poaeession  for  the  purpose  of 
a  suit,  as  such  possession  for  that  purpose 
implies  a  power  to  collect  (Mclniffe  t>. 
Wheelock,  1  Gray  (Mass.)  600;  Planters' 
Bank  c.  Masse^,  2  Heisk.  (Tenn.)  360).  Gen- 
erally, authority  to  collect  may  be  implied 
from  possession  of  an  inatrument  payable  to 
■bearer  (Cone  b.  Brown,  15  Rich.  (S.  C.)  262), 
or  even  under  some  circumstances  of  a  note 
payable  to  a  particular  person  and  not  in- 
dorsed by  him  (Paulman  e.  Claycomb,  76 
Ind.  64).  Compare  infra,  XI,  C,  12.  The 
authority,  however,  which  may  be  implied 
from  the  possession  of  an  instrument  by  an 
agent  ceases  with  his  possession  of  the  same. 
Dwight  P.  Lenz,  76  Minn.  78,  77  N.  W.  646. 

Apparent  agency  without  poaseaalon  of 
paper. — -Where  the  holder  of  a  note  permits 
one  who  has  previouelv  acted  aa  his  agent  to 
continue  so  to  act,  with  apjlarent  authority 
to  receive  payment  of  not^,  and  the  maker 
of  a  note  pays  the  same  to  him  in  reliance 
on  his  apparent  authority,  the  bolder  will 
be  estopped  to  deny  such  authority;  and  it 
can  make  no  difference  in  such  a  case  that 
the  agent  has  not  poaaession  of  the  note  when 
he  receivefi  the  payment.  Quinn  v.  Dresbach, 
75  Cal.  159,  16  Pac.  782,  7  Am.  St.  Rep.  138. 
See  also  Fowle  v.  Outcalt,  64  Kan.  362,  67 
Pac.  389;  Reid  c.  Kellogg,  8  S.  D.  696,  67 
N.  W.  687. 

A  statutory  provision  that  a  person  pay- 
ing a  negotiable  instrument  may  require  tliat 
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the  mere  fact  that  an  f^nt  has  anthoritj  to  sell  goods  And  talce  a  note  in  pay* 
ment  thereof  in  the  principal's  nanie;*"  and  anthority  to  collect  interest  confers 
no  authority  to  collect  the  principal." 

e.  Batlficatlon.  The  owner  may  by  subsequent  ratification  of  payment  to 
one  who  had  no  authority  to  receive  the  same  render  it  snfflcient  and  bindinf;.** 

5.  Attachino  Crsditob  of  Holdgb.  Payment  to  an  attaching  creditor  of  the 
payee  may  in  some  cases  be  rightfully  mode,  so  as  to  constitute  a  defense  in  an 
action  by  an  indorsee  of  the  payee.™ 

4.  DESH3NATSD  PAYEE.  Where  a  bill  or  note  is  payable  to  a  certain  designated 
person  and  there  are  no  words  of  transfer  payment  may  and  shonld  be  to  such 
person,** 

6.  Dbawer.  Payment  by  the  accepter  to  tlie  drawer  will  not  operate  to  dis- 
charge a  bill." 

6.  Indorsee  or  Assiohbb.     An  indorsement  or  assignment  generally  transfers 

to  the  indorsee  or  assignee  the  right  of  tlie  indorser  or  assignor  to  receive  pay- 

'ment,  and  payment  may  be  riglitfuUy  made  to  an  indorsee  or  assignee,  even 

.  though  the  transfer  to  hmi  has  been  rescinded,  unless  the  maker  has  notice  of 


the  same  be  aurreudered  ae  a  condition 
precedent  to  pajment  will  not  render  a  paj- 
ment  to  one  who  has  the  ostensible  authoritf 
to  receive  the  same  ineffectual  by  reason  of 
the  fact  that  no  demand  was  made  for  the 
Hurrender  of  the  instrument.  Reid  v.  Kellogg, 
8  S.  D.  596.  67  N.  W.  687. 

Payment  in  pnraaance  of  an  order  directed 
to  the  payer  ia  sufficient,  although  the  agent 
has  not  the  poaacaaion  of  the  note.  Sarly  v. 
Patterson,  4  Blackf.   (Ind.)   449. 

eo.  Qeargia. —  Holland  C.  Van  Bell,  39  Ga. 
223,  16  S.  E.  302. 

foioa. —  Draper  v.  Rice,  86  Iowa  114,  7 
N.  W.  624,  8  N.  W.  707,  41  Am.  Eep.  88. 

2f  eirosfca. —  Seiberling  v.  Demaree,  27 
Nebr.  854,  44  N.  W.  46. 

Oregon. —  Rhodea  v.  Belchee,  30  Oreg.  141, 
ESPac.  117,  1119. 

TenneatM. —  Pickle  c.  Muse,  88  Tenn.  380, 
12  8.  W.  019,  17  Am.  St.  Eep.  900,  7  L.  R.  A. 
93, 

See,  generally,  Pbiucipal  ano  Agkwt. 

Anthoiity  to  lend  money  foi  another  does 
Dot  carry  with  it  authority  to  collect  a  note 
taken  for  money  loaned.  Hannon  v.  Sullivan, 
3  Mo.  App.  683. 

ei.  Iowa.—  Sar  v.  Drake,  60  Iowa  70O,  28 
N.  W.  423. 

Jftnfic»o(o.—  Trull  v.  Hammond,  71  Minn. 
172,  73  N.  W.  842. 

Hchratlca. —  Connecticut  Trust,  etc.,  Co.  u. 
Trumbo,  (Nebr.  1902)  00  N.  W.  216;  Gil- 
bert f.  Garber,  62  Nebr.  464,  87  N,  W.  179; 
Campbell  c.  O'Connor,  55  Nebr.  63B,  76  N.  W. 
167;  Richards  t>.  Waller,  40  Kebr.  639,  68 
N.  W.  1053. 

Jfcio  Yorh.—  Doubleday  v.  Kress,  60  N.  Y. 
410,  10  Am.  Rep.  502. 

Vorth  Dakota.—  Corey  v.  Hunter,  10  N.  D. 
6,  84  N.  W.  570. 

Waakington. —  Weatem  Security  Co.  f. 
Douglass,  14  Wash.  21S,  44  Pac.  257. 

United  aiatea.—  Ilgenfritz  v.  Newark  Mut. 
Ben.  L.  Ins.  Co.,  81  Fed.  27, 

See,  generally,  PHifTCiPAi,  and  Aokwt. 

62.  California.— Qainn  c.  Dreabaeh.  75  Cal. 
169,  16  Pac.  762.  7  Am.  St.  Rep.  138. 
[XI.  C.  2,  b] 


Drake,    60    Iowa    760,   2S 


Iowa. —  Sax    ■ 
N.  W.  423. 

Jfusisstppf. —  Baughn  v.  Shackleford,  4& 
Miss.  266. 

New  York. —  Johnson  o.  Donnell,  90  N.  T. 
1;  Wardrop  r.  Dunlop,  1  Hun  (N.  T.) 
326. 

England. —  Baker  v.  Birch,  3  Campb.  107, 
13  Rev.  Rep.  767. 

Se«,  gCFuerally,  I^dicifal  and  Aoekt. 

Wh«re  payment  to  a  person  ai  agent  it 
ratified  by  the  principal  it  will  be  sufficient, 
although  the  money  doea  not  come  into  the 
handa  of  the  principal.  Eeene  Five-Cents 
Sav.  Bank  v.  Archer,  109  Iowa  410,  80  N.  W. 
505. 

S3.  Somera  v.  Losey,  48  Mich.  204,  12 
N.  W.  188;  Weinwick  v.  Bender,  33  Mo.  80; 
Clark  V.  Yale,  12  Wend.  (N.  Y.)  470.  Se* 
also  Preacott  c.  Hull,  17  Johns.  (N.  Y.) 
284. 

The  note  afaonld  be  in  payee'a  possessian  st 
the  time  of  the  attachment.  Denham  r. 
Pogiie,  20  La.  Ann.  195. 

After  transfer.— Payment  to  an  attaching 
creditor  of  the  payee  in  a  proceeding  which 
attacka  the  good  faith  of  a  transfer  by  him 
without  making  the  holder  a  party  will  not 
bind  the  latter,  although  he  had  notice  of  the 
proceeding  and  of  the  payment  made  in  it. 
Nen-man  i\  Manning,  79  Ind.  218;  BoUand 
V.  Smit,  11  Mo.  App.  6. 

Payment  to  a  sheriff  who  has  an  execution 
in  hia  handa  against  the  owner  and  holder  of 
the  note  may  have  the  seme  efTect  as  payment 
to  the  holder  directly.  Dunbar  v.  Hamea- 
berger,  12  Wis.  373. 

64.  Draper  r.  Rice,  SS  Iowa  114.  7  N.  W. 
624,  8  N.  W.  707.  41  Am.  Rep.  S3;  Sigoumey 
V.  Lloyd.  8  B.  A  C.  622,  7  L.  J.  K.  B.  0.  S.  7S, 
3  M.  A  R.  58,  32  Rev.  Rep.  604.  16  E.  C.  L 
308  [affirmed  in  6  Bing.  626,  3  M.  &  P.  229, 
3  Y.  &  J.  220,  30  Rev.  Rep.  728,  15  E.  C.  L 
7041. 

66.  Woodward  c.  Blliatt,  IS  Ind.  616. 
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tliisfact;**  but  where  an  instrument  in  payable  to  several  persons  wlio  are  not 
^MrtnefB  an  indorsee  lioldiiig  under  an  indorsement  by  one  of  such  persons  only  is 
not  entitled  to  receive  payment;"  and  where  an  indorsement  is  void  under  a 
statute  because  made  fur  a  gambling  conaidomtion,  to  tlie  knowledge  of  the 
maker  or  drawee,  he  is  not  discliarged  by  a  payment  to  the  indorsee." 

7.  Jonn  Payee.  Where  a  bill  or  note  is  payable  to  two  or  more  persons 
jointly,  payment  may  be  made  to  either  of  them"  or  to  the  survivor ;™  and  where 
a  Urm  is  designated  as  the  payee  payment  may  be  made  to  either  of  the 
partners." 

8.  Plbdoeb.  Where  a  note  has  been  pledged  as  collateral,  payment  may  and 
should  be  made  to  the  person  who  holds  it  as  such ;  "**  and  where  a  note  ie  once 
pledged,  and  the  pledgee  Ima  possession,  payment  to  the  pledgor  without  author- 
ity from  the  pledgee  will  not  diBchargo  or  satisfy  it  as  against  the  pledgee,  even 
though  the  payment  be  made  without  notice  or  knowledge  of  the  transfer."     As 


66.  Collier  e.  Herahey,  21  Ark.  483. 
Amignmeiit  by  sepaiate  initTnment. —  In 

Pease  r.  Warren,  29  Mich.  9,  18  Am.  Rep.  SB, 
it  ia  held  that  a  aot«  secured  by  a  ntortgagQ 
may  be  paid  to  one  who  holda  it  without  in' 
dorsement,  but  by  a  separate  assignment  of 
the  note  and  mortgage. 

Althongli  an  indonement  \j  a  corporate 
payee  ia  ultia  viies,  a  payment  by  the  maker 
to  the  indorsee  thereunder  is  sufficient.  Van- 
aredall  v.  State,  66  Ind.  176. 

Ono  who  accepts  and  pava  a  check  expreasly 
payable  or  indorsed  to  the  order  of  a  cer- 
tain person  must  see  to  it  at  his  peril  that 
he  pays  according  to  the  terms  of  the  order 
and  to  the  party  named  therein  or  to  one 
holding  it  under  genuine  indorsement  of  such 
payee.     Dodge  v.   National   Excb.   Bank,   30 

Ohio  St.  1. 

Where  «  bill  of  exchange  payable  to  oidet 
is  indorwd  at  collateral  aecnrity  before  ma- 
turi^f  for  a  debt  contracted  at  the  time  of 
the  indorsement  the  indorsee  ia  a  bona  /ids 
bolder  for  value  and  the  bill  will  not  be  dis- 
charged by  payment  mode  to  the  indorser  by 
the  accepter  without  authority  from  the  in- 
dorsee. State  Sav.  Assoc,  c.  Hunt,  17  Kan. 
532. 

67.  Ryhiner  «.  Feickert,  S2  111.  SO.*),  34 
Am.  Rep.  130;  Carvick  p.  Vickery,  Dougl. 
(3d  ed.)   653  note. 

68.  Commercial  Nat.  Bank  P.  Spaids,  8  III. 
App.  493. 

69.  California. —  Delano  «.  Jacoby,  96  Cal. 
!75,  31  Pac.  260,  31  Am.  St.  Rep.  201 ;  Moul- 
ton  B.  Harris,  84  Cal.  420,  29  Pac.  708. 

Oeorj/ta.— Wright  t.  Ware,   58  Ga.   150. 

Maatachtuett*. —  Bruce  r.  Bonney,  12  Gray 
(Mass.)  107,  71  Am.  Dec.  739. 

Nejc  Hamptkire.—Fxaat  v.  Martin,  26  N.  H. 
422,  59  Am.  Dec.  353. 

A'ew  York. —  Todd  v.  Crookshanks,  3  Johns. 
(N.  Y.)  432. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
i  1238. 

70.  Perry  v.  Perry,  88  Ky.  242,  17  Ky.  L. 
Rep.  868,  32  S.  W.  756;  Allen  p.  Tate,  68 
Mi^q.  5S.->. 

71.  Bigelow  V.  Henniger,  33  Kan.  362,'  « 
Pac.  593;  Craig  v.  Hulachiier,  34  N.  J.  L. 
383;  Stewart  c.  Lee,  M.  &  M.  158,  22  E.  C.  L. 


493;  Duff  v.  East  India  Co.,  IS  Ves.  Jr.  198. 
And  see,  generally,  Pabthebbhif. 

Payment  to  a  partner  after  dissolation  of 
a  firm  will  inure  to  the  firm  and  is  auIBcieiit. 
See  Gannett  v.  Cunningham,  34  Me.  56. 

U  a  firm  note  ia  indorsed  by  the  firm  to  one 
of  the  paitneri  payment  to  another  partner 
after  notice  of  such  indorsement  is  insuffi- 
cient.    Stevenson  v.  Woodhull,   19   Fed.  576, 

78.  Butts  p.  Whitney,  96  Ga.  44S,  23  S.  T 
397;  Lapioe  f.  Clifton,  17  L«.  162;  Huyl. 
V.  Dahoney,  48  Tes.  234;  Ransom  p.  Alexan- 
der, 31  Tex.  443;  Sawyer  p.  Cutting,  23  Vt. 
486. 

Although  the  debt  eecnied  by  the  transfer 
has  been  paid,  the  pledgee  may  recover  on 
the  note,  such  recovery  being  for  the  use  of 
the  obligor.  Lqgan  i\  Cassell,  SS  Pa.  St. 
2S8,  32  Am.  Rep.  453. 

Where  the  amount  of  the  debt  is  paid  by 
the  maker  to  the  pledgee  while  he  holds  the 
note  as  security,  such  payment  will  be  a  de- 
fense pro  fanto  Eigainst  tJie  payee  on  the  re- 
transfer  to  him.  Jones  v.  Hawkins,  17  Ind. 
660. 

Where  a  note  ia  left  for  collection,  with  di- 
rections to  apply  the  proceeds  to  an  existing 
debt,  the  right  of  the  payee  to  collect  the  noto 
is  not  impaired.  Payne  c.  Floumoy,  28  Ark. 
500. 

73.  Georgia. —  University  Bank  v.  Tuck, 
96  Ga.  460,  23  S.  E.  467. 

foieo.— City  Bank  p.  Taylor,  60  Iowa  66, 
14  N.  W.  128. 

SoTUM.^Beat  p.  Crall,  23  Kan.  482,  33 
Am.  Rep.  185;  State  Sav.  Assoc,  p.  Hunt,  17 
Kan.  532. 

Jf dine.— Hunt  P.  Bessey,  86  Me.  429,  62 
Atl.  805. 

Maryland. —  Hoffacker  p.  Manufacturers' 
Nat.  Bank.  (Md.  1892)  23  Atl.  579;  Wil- 
liams p.  Baltimore  Nat.  Bank,  72  Md.  441, 
20  Atl.  191. 

iliatiatippi. — Fennell  p.  McGowan,  58  Miss. 
261. 

Nehratka. —  Connecticut  Trust,  etc.,  Co.  p, 
Trumbo,   (Nebr.   1802)   90  N.  W.  216. 

New  Bampthire. —  Mead  P.  Leavitt,  69 
N.  H.  476. 

Nmo  York. —  Manhattan  Co.  v.  Reynolds,  2 
Hill  (N.  Y.)  140. 
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A  general  rule,  liowerer,  tlie  pledgee  shonid  be  paid  only  the  fttnoaat  of  hia  debt 
aad  in  case  of  any  balance  it  eliould  be  paid  to  ttie  owner  of  the  note.^ 

g.  Trustee.  Payment  of  a  note  which  is  made  payable  to  one  person  in  trnet 
for,  or  for  the  nee  of,  another  sliould  be  made  to  tfie  trnstee.^  So  if  a  note  is 
payable  to  a  person  as  guardian,  payment  made  to  Buch  person  will  extinguish 
the  obligation,  altliouglilie  continues  to  remain  in  possession  of  the  note.™ 

10,  FOBGED  INDORSEHENT.     Where  an  indorsement  on  a  bill  or  note  is  forged, 

Iiajment  to  one  who  holds  thereunder  will  not  generally  be  a  defense  against  tlje 
awful  owner."  A  banker  who  pays  a  draft  or  check  upon  himself  pays  it  at  his 
peril  to  any  one  but  the  payee  or  one  who  is  able  to  trace  his  title  back  to  tlie 
payee  through  genuine  indorsements,''*    So  where  a  note  or  bill  is  held  by  a  bank 


E 


Tennessee. —  GoaHng  o.  Qriffin,  S6  Tenii. 
737,  3  S.  W.  642.  See  also  Richardson  v. 
Bice,  9  Baxt.  (Tenn.)  S90,  40  Am.  Rep. 
02. 

Vermont. —  Griswold  f.  Davis,  SI  Vt.  390. 

rirj7t»io.— DaviB  P.  Miller,  14  Gratt.  (Va.)  1. 

Compare  Winona  Beeond  Nat.  Bank  c. 
Spottswood,  10  N.  D.  114,  86  N.  W.  359. 

See,  generally,  "Pixdokb. 

is  pledged  oftei  matnilty  payment  prior 
thereto  will  be  good  as  against  the  pledgee. 
Stoclcton  Bank  t>.  Jones,  65  Cal.  437,  4  Pac. 
41S. 

Where  transfer  ia  ai  collateral  for  a  niiui- 
oua  debt,  payment  by  the  maker  to  the  as- 
signor before  notice  of  such  transfer  may  be 
set  up  in  defense  by  the  former.  Caswell  c. 
Central  R.,  etc.,  Co.,  GO  Ga.  70. 

74.  Wofford  v.  Ashcraft,  47  Wisa.  641. 

U  after  lery  upon  the  pledgor's  interett 
and  notice  of  such  levy  payment  is  made  by 
the  maker  to  the  pledgee  he  ia  not  diacharged 
as  to  the  balance  in  excess  of  the  debt  for 
which  it  is  pledged.  Mower  v.  Stickney,  5 
Minn.  397. 

TS.  Thomassen  v.  Van  Wyngaarden,  85 
Iowa  887,  22  N.  W.  927;  Marchington  v. 
Vernon,  1  B.  &  P.  101,  note  6 ;  Smith  v.  Ken- 
dal, 1  Eap.  231,  B  T.  R.  123;  Cramlington  e. 
Evaua,  2  Vent.  307.  But  see  Minell  v.  Reed, 
26  Ala.  730,  holding  that,  although  a  ne- 
gotiable note  secured  by  a  trust  deed  pro- 
vided for  payment  to  the  trustee  named  ia 
the  deed,  payment  to  him  will  not,  aa  against 
a  bona  fide  holder,  be  a  defense.  Compare 
Goodfellow  V.  Stillwell,  73  Mo.   17. 

Where  a  note  ia  collected  by  the  widOT  of 
the  payee  upon  representation  by  her  that 
abe  ia  entitled  ao  to  collect  and  the  proceeds 
are  appropriated  by  her  to  her  own  use  she 
will  be  liable  as  trustee  de  son  .tort  to  the 
bona  fide  holder.  Burton  v.  Archinard,  (Tex. 
Civ.  App.  1899)   49  S.  W.  684. 

76.  Bradley  c.  Graves,  46  Ala.   277. 
Note   belonging  to   ward. —  Where   all  the 

parties  have  acknowledged  that  notes  are  the 
property  of  a  ward,  and  that  the  guardian 
haa  l^al  title  to  them  as  trustee,  possession 
of  them  by  a  third  party  is  not  of  itself  suffi- 
cient to  show  his  authority  to  receive  pay- 
ment BO  as  to  render  payment  to  him  a  valid 
discharge  of  the  makers.  Tarpley  c.  Mc- 
Whorter.  56  Ga.  410. 

77.  Calfomia. —  Estton  V.  Holmes,  B7  CaL 
208,  31  Pac.  1131. 

[XI,  C,  8] 


Kaneae. —  Rumaey  «,  Schmiti,  14  K»n.  542. 

Mattaehueettt. —  Belknap  o.  National  Bank 

of  North  America,  100  Masa.  376,  97  a™   Dee. 


Ohio.— Dodge  p.  National  Exch.  Bank,  2D 
Ohio  St.  234,  6  Am.  Rep.  648. 

South  Carolina. —  Browne  c.  Depau,  Harp. 
(S.  C.)   251. 

United  Btatee. —  Hortaman  v.  Henahaw,  11 
How.   (U.  S.)   177,  13  L.  ed.  653. 

England. —  Johnson  v.  Windle,  3  Bing. 
N,  Cas.  225,  2  Hodges  202,  6  L.  J.  C.  P.  5.  J 
Scott  608,  32  £.  C.  L.  112;  Long  c.  Bailie, 
2  Campb.  214  note;  Mead  c.  Young,  4  T.  B. 
28,  2  Rev.  Bep.  314. 

See  also  Banks  and  BanKlBO,  5  Cyc  548. 
note  44;  and  7  Cent.  Dig.  tit  "Billa  and 
Notes,"  i  1235. 

Owner  may  waive  forgery  and  sue  person 
receiving  the  money  ae  paid  to  his  use.  In- 
diana Nat  Bank  v.  Holtsclaw,  98  Ind.  85. 
But  see  Hensel  o.  Chicago,  etc.,  R.  Co.,  37 
Minn.  87,  33  N.  W.  329,  holding  that  the 
maker  could  not  sue  in  auch  case. 

Wliete  as  accepter  pays  a  bill  Dy  check  and 
subsequently  pays  the  check  to  one  who  finds 
it  or  holds  it  under  indorsement  the  original 
bill  will  not  be  considered  aa  paid.  Iloni- 
aon  V.  Bank  of  British  North  America,  82 
N.  Y.  1. 

Payment  to  Innocent  pnrchaaer. —  An  ac- 
cepter who  pays  the  bill  on  a  forged  indorse. 
ment  to  an  innocent  purchaser  ia  still  liable 
to  the  lawful  owner.  Jackson  v.  Commercial 
Bank,  2  Rob.  (La.)  128,  38  Am.  Dec.  204; 
Dick  V.  Leverich,  11  La.  673. 

78,  hoviaiana. —  Brown  v.  Mechanics',  ele.. 
Bank,  8  Rob.   (La.)   143. 

Maeaaciiiisetta. —  Winslow  r.  Everett  Nat 
Bank,  171  Mass.  634,  51  N.  E.  16. 

Neie  Hampehire.—  Star  F.  Ins.  Co.  f .  New 
Hampshire  Nat.  Bank,  60  N.  H.  442. 

Hew  Jersey. — ^Harter  c.  Mechanics'  Nat 
Bank,  63  N.  -J.  L.  678,  44  Atl.  715,  78  Am. 
St.  Rep.  224. 

"New  York. —  Adler  c.  Broadway  Bank,  30 
Miac.  (N.  y.)  382,  62  N.  Y.  Suppl.  402. 

Rhode  Island.^  Tolman  e.  American  Nat 
Bank,  22  R.  I.  462,  46  Atl.  480,  84  Am.  St 
Rap.  850,  52  L.  R.  A.  877. 

See  also  Bajves  and  BAitKitio,  5  Qfc.  54Ti 
and  7  Cent  Dig.  tit  "Bills  and  Notes," 
I  123C. 
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for  collection  nnder  a  forged  indorsement,  and  the  amount  thereof  is  collected  and 
paid  over  by  the  bank  to  its  principal,  it  will  be  liable  to  the  real  owner  for  the 

1 1.  Note  Payable  at  PABiicnLAR  place.  Making  a  note  payable  at  a  particular 
place,  as  at  a  designated  office  or  bank,  does  not  make  a  person  in  charge  tliereof 
the  agent  of  the Tiolder  of  such  note  to  receive  payment,  nnlees  he  has  actual 
poBBession  of  the  same.*  A  payment  to  a  bank  flierefore  of  the  amount  of  the 
note  which  is  there  payable,  but  which  has  not  been  left  or  presented  there,  is  not 
a  satisfaction  thereof,  for  tlie  hank  in  such  case  is  the  agent  of  the  maker  and  not 
of  tlie  payee." 

12.  Note  Payable  to  Bearer  or  Order  os  indorsed  in  Blank.  Where  a  note  ia 
payable  to  bearer,  its  actual  possession  ia  prima  facie  evidence  of  the  possessor's 
authority  to  receive  payment**  thereon  and  the  note  will  be  discliargea  by  pay- 
ment to  him  in  good  faith."    A  similar  rule  orevails  where  a  note  is  indorsed  m 


78.  Lane  P.  Nuffer,  5  N.  Y.  Suppl.  421,  25 
N.  Y.  St.  823.  Compare  Washington  First 
Nat.  Bonk  v.  Whitman,  94  U.  8.  343,  24  L. 
ed.  220;  Arnold  V.  Cheque  Bank,  1  C.  P.  D. 
678,  45  L.  J.  C.  P.  5«2,  34  L.  T.  Rep.  N.  S. 
729,  24  Wkly.  Rep.  75B. 

80.  Indiana. —  Glatt  v.  Fortman,  120  Ind. 
3S4,  22  N.  E.  300. 

Iou>a. —  Keene  Fire-Centa  Sav.  Bank  t>. 
Archer,  109  Iowa  419,  80  N.  W.  506;  Montreal 
Bank  v.  Ingereon,  105  Iowa  349,  75  N.  W. 
351 ;  Klindt  v.  Higgins,  95  Iowa  629,  64  N.  W. 
414;  CalUnan  v.  Williama,  71  Iowa  363,  32 
N.  W.  383:  Albia  First  Nat.  Bank  v.  Free,  67 
Iowa  11,  24  N.  W.  666. 

Kentackjf. —  Caldwell  V.  Evans,  5  Bush 
(Kj.)   380,  96  Am.  Dee.  358. 

Louisiana. —  Rowland  c.  Levy,  14  La.  Ann. 
223;  Aguilar  D.  Bourgeois,  12  La.  Ann.   122. 

Michigan. —  Pease  v.  Warren,  28  Mich.  9, 
18  Am.  Rep.  58. 

Minnesota. —  Dwight  v.  Lenz,  7S  Mian.  78, 
77  N.  W.  546. 

Nebratka.— Omaha.  First  Nat.  Bank  t>. 
Chilson,  45  Nebr.  257,  63  N.  W.  362. 

Neu>  Yorfc.— Hills  v.  Place,  48  N.  Y.  520, 
8  Am.  Rep.  668. 

North  Dakota. —  Corey  o.  Hunter,  10  N.  D. 
S,  84  N.  W.  570;  Stolzman  V.  Wymaa,  8  N.  D. 
108,  77  N.  W.  285. 

Virginia. —  Mosea  o.  TriceT  21  Gratt.  (Va.) 
556,  8  Am.  Rep.  609. 

United  fiJolea.—  Cheney  r.  Libby,  134  U.  S. 
68,  10  B.  Ct.  498,  33  L.  ed.  818. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 

i  1243. 

If  a  person  at  the  placs  designated  has 
possession  of  the  note  pajment  to  him  will 
be  good. 

/Jfinois.— Scott  V.  Gilkey,  49  III.  App.  llfl. 

/oioa.— Lazier  V.  Horan,  55  Iowa  75,  7 
N.  W.  457,  39  Am.  Rep.  187. 

Maine. —  Ingalls  c.  Fiske,  34  Me.  232. 

Maryland. —  Agnew  c.  Gettysburg  Bank,  2 
Harr.  ft  G.   (Md.)   478. 

WMcotiMn.— Osborne  r.  Baird,  45  Wis.  189, 
30  Am.  Rep.  710. 

United  Sfotes.— Ward  ».  Smith,  7  Wall. 
(U.  S.)  447,  10  L.  ed.  207. 

See  7  Cent.  Dig.  Ut.  "Bills  and  Notes," 
i  1243. 


81.  Minnetota.— St.  Paul  Nat.  Bank  V. 
CanooD.  4«  Uinu.  96,  48  K.  W.  526,  24  Am. 
St  Rep.  189. 

Vebrosfca.— Omaha  First  Nat.  Bank  e. 
Chilson,  45  Nebr.  257,  83  N.  W.  362. 

New  Jertey. —  Adams  v.  Haekensack  Imp. 
Commission,  44  N.  J.  L.  638,  43  Am.  Rep. 
406. 

New  Forfc.— Hill  v.  Place,  7  Rob.  (N.  Y.) 
389,  5  Abb.  Pr.  N.  S.  (N.  Y.)  18,  36  How. 
Ft.  (N.  Y.)  28. 

United  fitates.— Ward  v.  Smith,  7  Wall. 
(U.  8.)  447,  19  L.  ed.  207. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  1243. 

Wbeie  a  note  is  .payable  at  a  partlcnUr 
bank  if  payment  is  made  at  a  different  place, 
to  another  person,  who  does  not  have  pos- 
session of  the  note,  and  who  is  not  shown  to 
possess  any  authority  to  represent  the  holder 
and  owner  in  the  collection  o(  the  same,  it 
will  not  be  binding  upon  such  holder.  Hall  v. 
Smith,  3  Kan.  App.  885,  44  Pae.  908. 

82.  As  to  possession  as  evidence  of  ownei- 
■hip  see  infra,  XIV,  E  [8  Cyc.]. 

63.  Georgia.— Greet  v.  Woolfolk,  60  Ga. 
623;  Paris  r.  Moe,  60  Qa.  90. 

Icnea. —  Shelton  v.  Sherfey,  3  Greene  (lows) 
108.     See  also  Stoddard  c.  Burton,  41  Iowa 


Kanaae. —  Chinberg  c.  Gale  Sulky 
Mfg.  Co.,  38  Kan.  228,  16  Pac.  462. 

Kentvekg, —  Barnett  o,  Ringgold, 
289. 

Idaaeaolnuetts. —  Fettee  v.  Prout, 
(Mass.)   602,  63  Am.  Dec.  778. 

Minnesota. —  Sweet  v.  Carver 
Com'rs,  16  Minn.  106;  Woodbury  v. 
6  Minn.  339. 

Missouri. —  Alexander  O.  Rollins, 
657. 

New  York. — Merritt  v.  Cole,  9  Hun 
98,   14  Hun   (N.  Y.)   324. 

South  Carolina. —  Cone  C.  Brown, 
(S.  C.)    262. 

Tennetaee. —  Gosling  f.  Griffin,  i 
737,  3  S.  W.  842. 

'ermo«(. —  Lamb     t:.     Matthews, 


42. 


'.  Schweitzer, 


80  Ky. 

3   Gray 

Countv 
Lamed, 

84  Mo. 
(N.Y.) 
15  Rich. 
6    Tenn. 

41     Vt. 

38  Wis. 
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blank.**  Wliere  a  note  is  payable  to  bearer  pavment  bj-  the  maker  to  one  wlio 
was  a  joint  owner  with  the  liolder  of  property  for  which  the  note  was  given  and 
the  taking  of  bis  receipt  does  not  discharge  the  note ;"  and  where  a  note  is  pay- 
able to  the  order  of  a  person  [>a;meDt  to  a  person  holding  the  same  without 
indorsement,  and  who  is  not  the  owner  or  the  t^nt  of  the  owner,  is  inBufiScient.** 
If  a  bill  or  note  is  payable  to  a  person  or  his  order  the  accepter,  drawee,  or  maker 
is  boand  to  ascertain  that  the  person  presenting  it  is  the  one  entitled  to  receive 
payment,  and  if  he  be  deceived  and  make  payment  to  one  not  entitled  to  receive 
It  the  real  owner  of  the  bill  or  note  ixi'&'j  recover  its  amount  again  from  such 
accepter,  drawee,  or  maker," 

IS.  Payment  to  Oriohal  Holdbb  Attbs  Indobsbhent  ob  Tbansfsr.  Paynaent 
to  the  payee  should  generally  be  made  only  before  indorsement  by  him,  and 
where  the  maker  of  a  note  pays  the  same  to  the  payee  after  an  indorsement  by 
him  before  maturity,  sndi  payment  will  as  a  rule  be  nnavailing  as  against  the 
indorsee.'*    If  a  payment  is  made  to  the  payee  after  notice  of  an  assignment  or 


United  SlalM. —  Lmig  v.  Tha^r,  ISO  U.  8. 
820.  14  S.  Ct.  18»,  37  L.  ed.  1167. 

Bae  7  Cent.  Dig.  tit  "  BIUb  and  Notes," 
f  1237. 

Paymeiit  to  a  fntudolent  holder  may  be 
good.  Alexander  v.  Rollins,  14  Mo.  App. 
100. 

Paj'meiit  to  a  thief  ot  finder  of  auch  a  note 
in  actual  posseasion  has  been  lield  good. 
Smith  c.  Sheppard,  Sel.  Cob.  Ch.  24^. 

PaTmcnt  by  the  maker  vith  knowledge 
that  the  "  bearer "  baa  no  authority  to  re- 
ceive payment  ia  not  good.  Chappelear  e. 
Martin,  45  Ohio  St.  126,  12  N.  E.  44S. 

84.  /IltnOM.— Yates  v.  Valentine,  71  HI. 
643;  Loomis  C  Downs,  28  HI.  App.  257. 

Kentucky. —  Bamett  v.  Ringgold,  80  Kj. 
2S9. 

LouigUma. —  Dorr  c.  Jouet,  20  La.  Ann. 
27 ;  Davis  v.  Lusitanian  Portuguese  Bener. 
Assoc.,  20  La.  Ann.  24;  Hunt  v.  Stone,  19  Iis. 
Ann.  528. 

Hea  Hampthire. —  Ames  v.  Drew,  31  N.  H. 
476;  Howland  v.  Spencer,  14  N.  H.  G80. 

Vermont.—  Ellsworth  c.  Fogg,  3fl  Vt.  336. 

England. —  Owen   P.    Barrow,    1    B.    &  F. 


N.  I 


101. 


See  7  Cent.  Dig.  tit.  "  Bills  and  Notet," 
i  1237. 

85.  Enochs  c  Therrell,  61  Misa.  17S. ' 

86.  Rumsey  v.  Schmitz,  14  Ean.  542;  Bar- 
nett  p.  Ringgold,  80  Ky.  289;  Hannon  v. 
Sullivan,  3  Mo.  App.  583;  Dodge  v.  National 
£Kch.  Bank,  30  Ohio  St.  1.  Compare  Paul- 
man  c.  Claycomb,  75  Ind.  64. 

An  agent  for  collection  is  not  prima  faote 
authorized  to  receive  payment  of  a  note  or 
bill  without  indorsement.  Waxdrop  p.  Dunlop, 
1  Hun  (N.  Y.)  325. 

Mere  possession  of  an  nnlndoraed  note  pay- 
able to  another  will  not  authorize  a  payment 
to  the  holder,  when  the  note  is  not  exhibited 
to  the  maker.  Hannon  v.  Sullivan,  3  Mo. 
App.  583. 

87.  Commercial  Nat.  Bank  v.  Spaida,  8  ni. 
App.  493. 

88.  Alabama. —  Capital  City  Ins.  Co.  v. 
Quinn,  73  Ala.  558;  Barbour  v.  Washington 
F.  4  M.  Ins.  Co.,  80  Ala.  433. 

Arkansas.—  Block  V.  Eirtland,  21  Ark.  393. 
[XI.  C.  12] 


And  see  Newman  v.  Heni;,  29  Ark.  406,  hold- 
ing that  where  one  person  delivered  his  note 
to  another,  under  an  agreement  that  it  was 
to  be  received  in  discharge  of  a  prior  note 
executed  by  the  former  to  the  latter,  which 
the  latter  had  assigned  without  the  former's 
knowledge,  it  did  not  discharge  the  original 

aiorgia.—  Perry  P.  Bray,  68  Ga.  293 ;  Wil- 
cox V.  Aultman,  64  Ga.  S44,  37  Am.  Rep.  92; 
Paris  V.  Moe^  60  Ga.  90. 

/ilinovt.— McClrilaud  p.  Bartlett,  13  111. 
App.  238. 

Indiana. —  McWhorter  p.  Norris,  8  Ind. 
App.  490,  34  N.  E.  854,  37  N.  £.  21. 

Indian  Territorj/, —  Barton  v.  Ferguson,  1 
Indian  Terr.  283,  37  S.  W.  49. 

/moa.^City  Bank  t>.  Taylor,  60  Iowa  66, 
14  N.  W.  128;  Lathrop  v.  Donaldson,  ii 
Iowa  234;  Wilkinson  p.  Sargent,  9  Iowa  521. 
And  see  Brayley  e.  Ellis,  71  Iowa  155,  32 
N.  W.  254. 

Kamas. —  Burhans  P-  Hutcheson,  26  Kan. 
625,  37  Am.  Rep.  274;  Beat  r.  Crall,  23  Kan. 
482,  33  Am.  Dec  185. 

Louisiana. —  Murray  v.  Gibson,  2  Ls^  Ann. 
311. 

Mains. —  Salem  First  Nat.  Bank  p.  Grant, 
71  Me.  374,  36  Am.  Kep.  334. 

Matsaehuselta, —  Murphy  p.  Barnard,  162 
Maaa.  72,  38  N.  E.  20,  44  Am.  St.  Kep.  340; 
Biggerataff  v.  Marston,  161  Mass.  101,  36 
N.  E.  785;  Webster  p.  Lee,  5  Mass.  334. 

Jfinne«ola. —  Blumenthal  V.  Jassof,  £9 
Minn.  177.  12  N.  W.  617. 

MistiMippi. —  Enochs  p.  Therrell,  81  Misa. 
178. 

Mitaoari. —  Bates  P.  Martin,  3  Mo.  367. 

Nebratka.—  Bull  P.  Mitchell,  47  Nebr.  647. 
66  N.  W.  632. 

Seio  Bampfhire. —  Dow  v.  Rowdl,  12  N.  H. 
49. 

New  Tork.—  Ce.rT  p.  Lewis,  20  N.  Y.  138; 
Harpending  p.  Gray,  76  Hun  {N.  V.)  351,  27 
N.  Y.  Suppl.  762,  59  N.  Y.  St.  92;  MitdieU 
p.  Bristol,  10  Wend.   (N.  Y.)  492. 

Horth  Carolina. —  Clinton  Loan  Assoc,  r. 
Merritt.  112  N.  C.  243,  17  8.  K  296;  Salis- 
bury First  Nat.  Bonk  c.  Michael,  90  N.  a 
63,  1  B.  E.  850. 
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transfer,  whether  the  transfer  or  asaignment  was  before  or  after  maturity  and 
wiiether  tlie  inBtrnment  was  negotiable  or  non-negotiable,  it  will  not  bo  good  aa 
against  the  transferee."  Where  an  instrument  b  assigned  after  maturity,  pay- 
ment before  notice  of  such  assignment  will  be  sufficient;"'  and  payment  of  a 
uon-negotiable  instrument  to  the  assignor  after  the  same  has  been  transferred, 

PenMyltunMi. —  Morton  «.  Morton,  13  Serg. 
A  R.    (Pa.)    107. 

renneasee. —  Qoaling  v.  Oriffin,  8S  Tenn. 
737,  3  8.  W.  642;  Robinson  t>.  KeyB,  S 
Hiunphr.  (Tenn.)   144. 

United  Slate*.— Cox  c.  Simms,  1  Cranch 
C.  C.   (U.  S.)  238,  «  Fed.  Cag.  No.  3,306. 

See  7  Cent.  Dig.  tit.  "  Bills  «nd  Notes," 
i  1240. 

A  bona  fide  holder  of  notes  received  for 
pienivnu  b;  an  insuranM  companj  is  not 
affected  bj  anj  aubsequeDt  arrangement  be- 
tween the  company  and  tbe  maker  in  respect 
to  ita  payment,  ol  which  the  assignee  had  no 
knowledge.  Fanners'  Hank  «.  Maxwell,  32 
N.  Y.  679. 

Payment  may  be  admissible  as  a  defense 
against  a  sobsequent  purchaser  who  had  no- 
tice of  the  same.  White  e.  Kibling,  11  Johns. 
(N.   Y.J    128;   Roberta  ».   Eden,    1    B.   &  P. 

ses. 

Payment  made  to  an  Inteimadiate  bolder 
of  «  note  indoraed  In  blank,  whose  name  does 
not  appear  on  the  note,  such  holder  being 
really  the  owner  at  the  time,  ia  good.  Rich- 
ardson p.  Farnsworth,  1  Blew.   (Ala.)   66. 

89.  llaftamo. —  Barbour  v.  Washington  F. 
ft  M.  Ins.  Co.,  60  Ala-  433;  Leslie  u.  Merrill, 
6B  Ala.  322;  Oildersleeve  u.  Caraway,  19  Ala. 
246. 

Connecticut.—  Goodrich  <B.  Stanley,  23 
Conn.  79. 

JIHnoM.—  Butler  v.  Chapin,  28  HI.  230. 

Indiana. —  Mitchell  v.  Friedley,  12fl  Ind. 
545,  26  N.  E.  301;  Woodward  V.  Elliott,  18 
Ind.  S16. 

lo^a. —  Gr^g  «.  McCollock,  1  Greene 
(Iowa)  274.  And  see  Hickok  e.  Labuasier, 
Morr.   (Iowa)    116. 

Aentucfcy. —  Johnston  f.  Lewis,  I  A.  K. 
Marsh.  (Ky.)  401. 

Jfaine.— Clark  t>.  Rogers,  2  Me.  143. 

UarylanA. —  Bbriner  v.  Lambom,  12  Md. 
170. 

ifasMoAiMetff. —  Merriam  e.  Bacon,  G  Mete. 
(M«*B.)  95;  Jones  v.  Witter,  13  Mass.  304. 

VitiAijran.-^  Cox  v.  Cayan,  117  Mich.  599, 
76  N.  W.  96,  72  Am-  St.  Rep.  685. 

iliMfsnpfn. —  See  Coflman  v.  Kentucky 
Bank,  41  Miss.  212,  90  Am.  Dec.  3T1. 

Jftsiouri.— Kellogg  v-  Morgan,  45  Mo.  App. 
24S. 

yew  Tor*!. —  Dawson  «.  Coles,  16  Johns. 
(N.  Y.)  51.  And  see  Fay  e.  Jones,  18  Barb. 
(N.  Y.)  340. 

Worfft  OaJeolo.— EoUinshead  c.  Stuart,  S 
N.  D.  35,  77  N.  W.  88,  42  L.  R.  A.  65». 

Pennaylnonio.— Reed  v.  Mitchell,  18  Pa. 
8t.  405. 

ffftode  Ifltand.— Mackay  U.  St.  Mary's 
Church,  IS  R.  I.  121,  23  Atl.  108,  S  Am,  BL 
Rep.  881. 


7'enneuee. —  South  Carolina  Bank  v.  Eatell, 
4  Baxt.  (Tenn.)  413;  Sawyer  t>.  Moran,  3 
Tenn.  Ch.  35. 

Vermont. —  Campbell  V.  Day,  Ifl  Vt.  668. 
See  also  Blaka  c.  Buchanan,  22  Vt.  648. 
Compare  Adams  i;.  Johnson,  Brayt.  (Vt.)  S6; 
Beckwith  p.  Hayward,  Brayt.   (Vt.)   56. 

WiTOon«n.—  Holden  c.  Kirby,  21  Wis.  149. 
See  also  Pier  c.  Bullis,  48  Wis.  429,  4  N.  W. 
381. 

United  Slate*. —  SteTenson  r.  Woodhull,  IB 
Fed.  575. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1241. 

Where  an  asdgnment  of  a  note  and  mort- 
gage is  duly  recorded  the  maker  must  take. 
notioe  thereof,  although  he  liad  no  actual 
knowledge  of  the  transfer,  and  any  payment 
thereafter  is  at  his  risk.  Detwilder  v.  Heck- 
enlaible,  63  Kan.  627,  66  Pac.  653. 

90.  AUibama: — Eads  i:.  Murphy,  52  Ala. 
620. 

California. —  Stockton  Bank  v.  Jones,  6G 
Cal.  437,  4  Pac  418. 

tilinoia. —  See  Laxell  t>.  Francis,  G  111. 
421. 

Indiana. — Helms  e.  Bisk,  8  Blackf.  (Ind.) 
603. 

ioica. —  Haywood  t».  Seeber,  61  loiva  674, 
16  N.  W.  727  [diatinguiahing  Martiudale  f. 
Burch,  67  Iowa  291,  10  N.  W.  6701. 

Maine. —  Lithgow  v.  Evans,  3  Me.  330; 
Hackett  v.  Martin,  8  Me.  77. 

Mattaehutettt. —  Sargent  P.  Southgate,  5 
Pick.   (Mass.)  312,  16  Am.  Dec.  400. 

If  iMQuri.— Topeka  Bank,  etc.,  Inst.  v.  Jilc, 
3  Mo.  App.  598. 

New  York. —  Merrick  v.  Butler,  2  Lans. 
(N.  Y.)   103. 

Tennetaee. —  Vatterlien  e.  Howell,  5  Sneed 
(Tenn.)   441. 

Witcontin. —  Dunbar  v.  Hamesberger,  12 
Wis.  373. 

Bnjiand.— Lewis  «.  Lystcr,  2  C.  M.  A  R. 
704,  4  Dowl.  P.  C.  377,  1  Gale  320,  1  Tyrw. 
&  O.  186;  Brown  v.  Davies,  3  T.  R.  30. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i  1242. 

U  a  note  is  taken  up  at  matnrity  by  the 

payee  and  indorser,  and  is  subsequently  trans* 
ferred  by  him,  tbe  maker  cannot  set  up  as  a 
defense  against  an  action  by  the  indorsee  a 
payment  made  by  him  to  the  payee  after  the 
transfer,  although  without  knowledge  of  the 
same.  DSTis  o.  Miller,  14  Gratt.  (Va.)  1; 
Smith  V.  Lawson,  IB  W.  Va.  212,  41  Am.  Bep. 
688. 

Where  the  indorsee  had  no  notice  of  tba 
payment  the  burden  is  on  the  maKcr  to  show 
that  the  payment  was  made  before  the  trans- 
fer. Ckpps  V.  Gorham,  14  lU.  198;  WUbour  v. 
Turner,  6  Pick,  (Mass.)  626. 


[XI.  C,  IS] 
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whether  before  or  after  maturity,  but  before  notice  of  the  transfer,  will  be  good,*' 
If  the  transferee  of  a  note  b;  his  conduct  permits  the  maker  to  believe  ttut  tlie 
ownership  has  not  been  changed,  and  the  maker  has  in  fact  no  notice  of  a  trans- 
fer, pajment  to  the  payee  will  discharge  the  instrument.** 

D.  Time  for  Wafctng  Payment — l.  bbfors  HiTniury.  The  maker  of  a 
note  has  no  right  to  paj  the  same  before  matnrity  without  the  consent  of  the 
holder.**  Payment  before  matnrity,  withont  taking  np  the  paper,  is  at  the  risk 
of  the  party  who  makes  such  payment  and  is  no  defense  against  a  subeequent 
hona  fide  transferee  for  value.** 

2.  At  MATDRiTr.  Payment  should  be  made  at  the  time  the  obligation  becomes 
dne,  although  it  may  be  valid  if  made  before  that  time  or  afterward  as  between 
the  immediate  parties  thereto."  The  party  under  obligation  to  pay  has  the 
whole  of  the  day  on  which  the  instrament  falls  due  to  pay  tiie  same.*" 

S.  After  MATURirr.  Of  course  payment  of  a  hill  or  note  after  maturity,  if 
made  to  the  bolder  of  the  paper  and  accepted  bv  him,  will  be  a  discharge.  A 
good  tender  after  maturity  will  stop  the  accrual  of  further  interest"  and  will 
be  available  in  bar  of  damages  and  costs,*"  if  the  party  is  not  merely  willing  but 
ready  to  pay ;  **  but  it  is  no  defense  to  an  action  npon  a  bill  or  note  that  the  party 
liable  made  a  tender  of  the  amount  after  the  day  of  maturity,  althongb  li^fore 
■  suit.' 


81.  Jlabamo.— Vbiu  <d.  Marbtuy,  100  AU. 
438.  14  So.  273,  40  Am.  St.  Rep.  70,  23 
L.  R.  A.  325. 

Indinna. —  Shade  v.  Creviston,  93  Ind. 
691. 

KoMtas. —  Wright  V.  Shimek,  8  Kan.  App. 
350,  55  Pac.  4B4;  Warren  p.  Oruwell,  S  Kan. 
App.  523,  48  Pac.  265. 

Kunlncky, —  Bamett  o.  Ringgold,  80  Ky. 
289.  And  see  Gibaon  v.  Few,  3  J.  J.  Marsh. 
(Ky.)  222. 

Uassachatettt. —  Stevena  c.  Parker,  5  Al- 
len  (MoHs.)  333. 

ifissu^ppi. —  AUein  f .  Agricultural  Bank, 

3  Sm.  A  M.   (MiHB.)   4S. 

UiaaovH. — Weiowick  u.  Bender,  33  Mo.  80; 
Heath  c.  Powers,  9  Mo   774. 

Hexo  Bampekire. —  Dunn  v.  Meserre,  58 
N.  H.  429. 

Penitsylvania. —  Bury  p.  Hartm&n,  4  Serg. 

4  R.  (Pa.t   175. 

See  7   Cent  Dig.  tit.  "  Billa  and   Notes," 

5  1242. 

92.  Morgan  v.  Neal,  (Ida.  1901)  65  Pac. 
CO;  Fowie  p.  Outcalt,  64  Kan.  352,  67  Pae. 
889;  Garza  v.  Manchke,  (Tex.  Civ.  App. 
1893)   23  S.  W.  838. 

93,  New   Havens   Sar.    Bank   v.    Bates,    8 

ersole  v.  Redding,  22  Ind.  232; 

ns,    (Tei.   Civ.   App,  1900)    56 

ims  r.  True,  5  Tex.  Civ.  App. 

8.    See  also  Crowley  v.  Kolsky, 

OO)   57  S.  W.  386. 

r  befon  matnrity  may  be  im- 

lere  is  a  condition  in  the  note 

ir  shall  he  entitled  to  interest 

ents    made    before    maturity. 

en,  64  Ga.  494. 

I  is  payable  on  demand,  it 
any  time,    Stover  p.  Hamilton, 

I.)  273;  Bartrum  C.  Caddy,  9 
L.  J.  Q.  B.  31,  1  P.  t  D.  20T, 
724,  36  E.  C.  L.  160. 

■a,  XI,  A,  17. 
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95.  Leighton  p.  CummingB,  89  HI.  520. 

Payment  by  the  accepter  in  order  to  dis- 
charge him  should  be  made  at  or  afta-  tha 
maturity  of  the  note.  Stark  o.  Alford,  49 
Tex.  260. 

96.  See  tupra,  VII,  A,  3,  f,   (IT),    (b). 

97.  Woodruff  o.  Trapnall,  12  Ark.  640; 
Strafford  v.  Welch,  59  N.  H.  46. 

98.  Adams  P.  Hackensock  Imp.  Conmiis- 
sion,  44  N.  J.  L.  63S,  43  Am.  Rep.  400;  Cald- 
well V.  Cassidy,  8  Cow.  (N.  Y.)  271. 

The  accepter  of  a  bill  may  even  after  de- 
mand make  a  tender  on  tbe  day  of  maturity 
and  he  will  not  in  such  a  case  be  liable  for 
protect  fees.    I«(tley  v.  Mills,  4  T.  R.  170. 

Tender  without  interest. —  A  tender  by  the 
indoraer  of  a.  promissory  note  on  the  day  next 
after  it  has  become  due  is  not  sufficient  with- 
out a  tender  of  interest.  City  Bank  c.  Cutter, 
3  Pick.  {Mass.)  414. 

99.  Florida.— Matthews  p.  Lindsay,  20 
Fla.  962. 

Louisiana. —  Walker  p.  Brown,  12  La.  Ann. 
266. 

Minnetota. — Balme  f.  Wambaugh,  16  Minn. 
116. 

Nffio  Eampthire. —  Otis  v.  Barton,  10  K.  H. 
433. 

England. —  Siggers  t.  Lewis,  1  C.  M.  A  R. 
370,  2  Dowl.  P,  C.  681,  3  L  J.  Ezch.  312,  4 
1^.  847. 

See,  generally,  Texder. 

1.  City  Bank  r.  Cutter,  3  Pick.  (Mass.) 
414;  Poole  v.  Crompton,  5  Dowl.  P.  C.  468, 
1  Jur.  23,  e  L.  J.  Eich.  74,  2  M.  &  W.  223; 
Hume  p.  Peploe,  8  East  168,  9  Rev.  Rep.  399: 
Dobie  r,  Larkan,  10  Eich.  776,  3  Wkly.  Rep. 
247 ;  Walker  r.  Barnes,  1  Marsh.  36.  5  Taunl. 
240,  15  Rev.  Rep.  655,  1  E.  C.  L.  131. 

Paper  payable  at  a  particular  place.— The 
fact  that  the  maker  of  a  note  after  its  ma- 
turity had  funds  at  the  place  where  it  wm 
payable  is  no  defense  in  an  action  on  the 
note.    McCreaiy  v.  Newbeny,  25  HI.  496. 
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E.  Indorsement  of  Payments^ —  l.  necessity  op.  The  fact  that  a  note  ia 
not  indorsed  ae  paid  by  the  payee  when  payment  is  made  at  maturity  is  of 
no  importance,  as  this  is  not  eseential  to  the  validity  of  a  payment,*  but  part  pay- 
ments made  on  a  hill  or  note  before  maturity  should  be  indorsed  thereon  to 
render  the  payments  good  as  against  snbseqnent  bona  iide  transferees.*  It  has 
been  held,  however,  that  the  holder  of  a  note  by  purchase  after  maturity  from 
the  payee  takes  it  snbject  to  an  aereement  of  the  bolder  to  indorse  on  it 
money- which  he  agreed  to  collect  for  the  maker  and  which  he  actually  did 
collect.' 

2.  Erasure  of.  Parties  to  a  note  may  agree  to  an  erasure  of  credits  which 
have  been  indorsed  thereon,  although  not  so  as  to  afiect  the  rights  of  third  per- 
sons;' and  the  payee  or  holder  of  a  note  may  erase  credits  which  have  been 
indorsed  on  the  note  by  mistake  or  without  authority,'^  or  which  have  not  become 
Hl>solute  because  of  the  non-performance  of  a  condition  on  wliich  they  were 
indorsed. °  An  erasure  of  a  credit  by  a  payee  corruptly  made  is  as  criminal  as  an 
alteration  of  the  face  of  the  note  itself,  and  the  holder  of  a  note  must  explain 
sucli  an  erasure  before  he  will  be  permitted  to  recover.* 

F.  Recovery  of  Payments  —  l.  duress.  Where  a  note  is  paid  under 
duress,  the  party  paying  the  same  is  entitled  to  recover  such  payment."' 

2.  Failure  of  CoNSiDBBAnoN.  The  general  principle  that  money  or  property 
paid  or  delivered  on  a  consideration  which  has  entirely  failed  may  be  recovered 


2.  As  to  pienroptioii  of  payment  from  in- 
Indorsameat  see  infra,  XIV,  E  [8  Cye.]. 

3.  Doubled«y  v.  Kresa,  60  Barb.  (N.  Y.) 
181;  Palmer  k.  Blight,  2  Waah.  (U.  8.)  Ofl, 
13  Fed.  Cae.  No.  10,884,  Cam-pare  Potter  d. 
Bartlett,  6  Vt.  248. 

Tlie  payee  of  a  check  ia  tmdei  no  oblisattott 
to  iudoiaa  it  in  blank  when  it  is  paid  to  him 
as  a  voucher  for  the  payment.  Osbom  v. 
Gheen,  G  Mackey  (D.  C.)   189. 

4.  Brayley  v.  ElUa,  71  Iowa  155,  32  N.  W. 
254;  Kemohan  v.  Durham,  4S  Ohio  St.  1,  26 
N.  E.  882,  12  L.  R.  A.  41 ;  Cooper  t>.  Davies, 

1  Eap.  403.  Compare  Storey  v.  Kerr,  (Nebr. 
IMZ)  ea  N.  W.  601.  See  also  •upra,  XI, 
A,  17. 

Honey  paid  by  the  maker  of  a  note  after 
the  date  of  the  aame  which  is  not  indorsed 
thereon  will  not  be  allowed  aa  a  credit,  where 
there  ia  nothing  in  the  record  to  show  that  it 
was  paid  for  this  purpose.     Craig  p.  Young, 

2  Colo.  112. 

5.  Shove  V.  Martine,  85  Minn.  20,  88  N.  W. 
254,  412;  Kemohan  n.  Durham,  48  Ohio  St. 
1,  26  N.  E.  082,  IS  L.  K  A.  41. 

As  againat  the  payee  of  a  note  there  may 
be  an  allowance  of  payments  actually  made 
but  not  indorsed,  although  there  ia  a  atipu- 
lation  in  the  note  that  no  credit  ahall  be 
allowed  on  it,  unless  indorsed  thereon  by  the 
payee.     Kaaaon  v.  Noltner,  43  'Wis.  646. 

6.  Coggina  v.  Stockard,  64  Miss.  301,  1 
So.  245;  Thomas  e.  Linn,  40  W.  Va.  122,  20 
6.  E.  878. 

An  oncanditional  payment  by  the  maker  of 
a  note  aecnred  hy  a  deed  of  ttnit  is  an  ex- 
tinguishment pro  tanto  of  the  trust  debt,  and 
where  there  is  an  i^doTsement  of  such  a  pay- 
ment on  the  note,  the  lien  of  the  trust  deed 
cannot  be  revived,  by  an  agreement  between 
the  debtor  and  creditor  to  erase  the  indorse- 
ment, as  againat  third  persona  who  have  liens 


on  the  prqjerty,  but  it  may  be  erased,  where 
rights  of  third  persons  are  not  affected,  by  an 
express  agreement  between  the  cieditor,  the 
debtor,  and  a  party  to  whom  the  note  ia  then 
assigned.  Thomas  v.  Linn,  40  W.  Va.  122,  20 
S.  E.  878. 

Where  a  creditor  ^Ida  aeveial  notea  of  hig 
debtor  and  payment  is  made  hy  the  tatter 
with  no  direction  as  to  its  appropriation,  and 
is  applied  by  the  creditor  upon  one  of  the 
notes,  the  parties,  between  themselves,  may 
agree  to  erase  the  indoraement  of  such  credit 
and  apply  it  to  another  note,  but  they  cannot 
erase  the  aame  so  as  to  revive  this  part  of 
the  debt  against  an  iodorser  of  the  note  on 
which  it  has  been  applied,  unless  the  indorser 
conaentH.  Harding  c.  Wormley,  8  Baxt. 
(Tenn.)  678. 

7.  Tubb  c.  Madding,  Minor  (Ala.)  ISB; 
Burtch  V.  Dent,  13  Ind.  542;  Kimball  v.  lAm- 
HOn,  2  Vt.  138. 

8.  Chambertin  v.  White,  79  111.  649; 
Dodge  V.  Greeley,  31  Me.  343. 

9.  Carson  v.  Duncan,  1  Greene  (Iowa) 
466. 

10.  Schultz  V.  (Julbertson,  40  Wis.  122,  4 
N.  W.  1070. 

There  caii  be  no  recovery  of  a  payment  on 
the  ground  that  it  wbb  made  uuder  duress 
where  it  was  voluntarily  made  (Teem  v.  Elli- 
jay,  BB  Ua.  154,  15  S.  E.  33),  aa  where  the 
person  liable  made  the  payment  merely  under 
fear  that  his  credit  would  be  dcatroycd  if  he 
did  not  pay  (Coleman  t>.  Merchants"  Nat. 
Bank,  6  Ohio  Dee.  (Reprint)  10«3,  10  Am.  L. 
Rec,  49;  Slack  v.  Kirk,  67  Pa.  St.  380,  5  Am. 
Rep.  4381,  or  where  payment  was  made  un^ 
der  threat  of  attachment  proceedin(!s  (Flack 
a.  National  Bank  of  Ckimmerce,  8  Utah  193, 
30  Pac.  740,  17  L.  E.  A.  583). 

Recovery  of  payments  made  nnder  dnreaa 
generally  see  Payueht. 
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back  ia  applicable  to  a  payment  made  of  a  bill  or  note,  the  conBideration  for  which 
Jiae  failed." 

S.  Fbadd.  Wliere  a  person  has  been  induced  bv  frand  to  make  a  payment  of 
s  bill  or  note  snch  payment  may  be  recovered  by  him." 

4w  KisTAKB.  One  who  has  paid  a  bill  or  note  under  a  mistake  of  fact  may, 
where  no  negligence  is  impuCitble  to  him  in  connection  with  snch  payment, 
recover  tlie  amount  thereof  from  the  owner  receiving  the  same,"  bat  negligence 


11.  Darst  D.  Brockwkj,  11  Ohio  462.  But 
«ee  Jolliffe  c.  Colliiu,  21  Mo.  338,  holding 
that  where  money  paid  on  a  note  given  for 
a  patent  which  ie  void  is  not' pleaded  bf 
waj  of  set-off  in  an  action  to  recover  the 
balanee  on  the  note  defendant  will  not  be 
entitled    to    a    judgment   for   the   money   wa 

Where  the  nukei  of  a  note  which  baj  been 
tionsfeired  by  the  payee  to  a  bona  fide 
holder  is  entitled  to  rescind  the  contract  on 
the  ground  of  failure  of  consideration,  he  in&y 
recover  from  the  payee  the  amount  thereof  in 
An  action  for  money  had  and  received.  Col- 
Tille  p.  Besly,  2  Den.  (N.  Y.)  139;  Wilson  p. 
I^i»,  11  Gratt.  (Va.)  477. 

Illegality  of  consideration. — Where  a  note 
was  given  for  aji  illegal  considei&tion,  there 
can  be  no  recovery  by  him  from  the  payee, 
although  he  hae  paid  under  coercion  resulting 
from  transfer  of  the  note  to  a  "bona  fide 
holder.  Haynea  p.  Rudd,  83  N.  Y.  251  [re- 
certing  17  Hun  (N.  Y.  477] ;  Solinger  V.  Earle, 
62  N.  Y.  393;  Daimouth  v.  Bennett,  IS  Barb. 
(N.  r.)  541;  Goldemid  v.  Lowis  County  Bank, 
12  Bajb.  (N.  Y.)  407. 

IS.  Ma»sins}maetU. —  Union  Bank  e.  U.  S. 
Bank,  3  Mass.  74. 

Minaetota. —  Sehaller  p.  Borger,  47  Minn. 
357,  50  N.  W.  247. 

Vew  Yori:.— Watson  c.  Cabot  Bank,  C 
Sandf.  (N.  Y.)  423.  Compare  Southwick  v. 
Memphis  First  Nat.  Bank,  84  N.  Y.  420; 
Nassau  Bank  p.  Newburgh  Nat.  Bank,  32 
N.  Y.  App,  Div.  2e8,  52  N.  Y.  Suppl.  1118; 
Iselin  p.  Chemical  Nat.  Bank,  a  N.  Y.  App. 
Div.  532,  40  N.  Y.  Suppl.  390. 

Vermont. —  Connecticut,  ete.,  R,  Co.  c, 
Newell,  31  Yt.  364. 

EngUmd. —  Bfartin  p.  Morgan,  1  B.  &  B. 
289,  6  E.  a  L.  640,  Cow  123,  6  E.  C.  L,  892, 

3  Moore  C.  P.  S36,  21   Rev.  Rep.  603;   BeU 
p.  Buckley,  11  Bxch.  631,  26  L.  J.  Exch.  1«3, 

4  Wkly.  Rep.  231. 

See,  generally,  PATinirr;  and  7  Cent.  Dig. 
tit.  "  Bills  and  Not*8,"  f  126B. 

Payment  to  an  ttgent  who  has  mlarepm- 
aented  hia  authority  may  be  recovered. 
Braithwait  p.  Bain,  66  Minn.  326,  69  N.  W.  4. 

Ignorance  of  fraud. —  It  should  appear  that 
the  party  was  ignorant  of  the  fraud  at  the 
time  of  making  the  payment.  Baldwin  p. 
Fosa.  71  Iowa  38B,  32  N.  W.  38B. 

13.  Alabama. —  Young  p.  Lehman,  63  Ala. 
S10. 

Connecticut. —  Camp  p.  Tompkins,  9  Conn. 
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-jrofwa*.— Fraker  v.  Little,  24  Kab.  bW, 
30  Am.  Rep.  262. 

i[:eHtu«A:y.— Keene  p.  Collier,  1  Mete.  (Ky.) 
415. 

LouiavMo. —  Dick  P.  Leverich,   11  La.  S73. 

MaaaaehuaettK. —  Cardinal  p.  Hadley,  158 
Mass.  352,  33  N.  Y..  675,  36  Am.  St.  R^ 
492.  See  also  Hunt  e.  Nevers,  16  Pick. 
(Maas.)  600,  20  Am.  Dec.  616;  Whitcomb  v. 
Williams,  4  Pick.   (Maas.)   22B. 

Jfisaouri. —  Gardner  e.  Hathews,  81  llo. 
627. 

HfehToakd.—  De  Nayer  c.  8tat«  Nat  Bank, 
8  Nebr.  104. 

Heio  York. —  Security  Bank  p.  National 
Bank  of  Republic,  67  N.  Y.  468,  2S  Am.  Rep. 
129;  National  Bank  of  Commerce  p.  National 
Mechanics'  Banking  Assoc.,  55  N.  T.  211,  14 
Am.  Rep.  232;  Union  Nat.  Bank  d.  Sixth  Nat 
Bank,  43  N.  Y.  462,  3  Am.  Rep.  718  [affirm- 
ing 1  l4na.  (N.  Y.)  13];  Munroe  p.  Bonuno, 
16  N.  Y.  App.  Div.  421,  4S  N.  Y.  Suppl.  61; 
Orleans  Bank  v.  Smith,  3  Hill  (N.  Y.)  660; 
Franklin  Bonk  o.  RaymoDd,  3  Wend.  {N.  Y.) 
OS;  Durkin  v.  Cranaton,  7  Johns.  (N.  Y.) 
442. 

North  CarottM(._  Mitchell  p.  Walker,  M 
N.  C.  243. 


Tennessee. —  Fitts  P.  Qilmore,  (Tom.  Ch. 
1899}   64  S.  W.  OBI. 

Tmkm. —  Bowdeo  v.  KeUey,  1  Teat.  App. 
Civ.  Cos.  S  480. 

United  j9la(es.—  Qrotfan  p.  Guaranty  Tnut 
Co.,  106  Fed.  660;  U.  S.  e.  National  Parte 
Bank,  6  Fed.  852. 

England.—  Kendal  p.  Wood,  L.  R.  6  Eii^ 
243,  39  L.  J.  Exch.  167,  23  L.  T.  Rep.  N.  8. 
300 ;  Wilkinson  P.  Johnson,  3  B.  A  C.  428,  S 
D.  &  R.  403,  3  L.  J.  K.  B.  O.  S.  68,  10  E. 
C.  L.  108;  Mills  p.  GaardianB  of  Poor,  3 
Exch.  690;  East  India  Co.  p.  Priuw,  B.tlL 
407,  21  E.  C.  L.  781. 

See,  generally,  Patuext  ;  and  7  Cent  Dig. 
tit.  "  Bills  and  Notes,"  |  1269. 

A  collecting  bank  oi  agent  who  luider  &t 
mistaken  supposition  that  the  note  has  bssn 
paid  to  a  subagent  pays  the  same  to  the  prin- 
cipal may  recover  from  the  latter.  Bast  Had- 
dam  Bank  p.  Scovil,  12  Conn.  303;  Wilson  t. 
Carlinville  Nat  Bank,  187  lU.  222,  58  N.  B. 
250.  52  L.  R.  A.  032;  Applet<m  Bank  p.  H^ 
Gilvray,  4  Gray  (Mass.)  618,  64  Am.  Dec.  9£; 
Orleans  Bank  p.  Smitb,  S  Hill  (N.  Y.)  560. 

The  obh'gation  to  repay  con  only  arise  af- 
ter notification  of  tbe  mistake  and  demaad 
for  repayment  Southwick  «.  Memphis  Kfft 
Nat.  Bank,  84  N.  Y.  420. 
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on  Ilia  part  inay  preclude  a  recovery  by  Iiim,"  As  every  persoD  ie  cliarKeable 
witli  knowledge  of  the  l&w,  where  a  payment  is  made  under  ignorance  or  mistake 
of  law,  there  can  be  no  recovery  thereof." 

5.  Patmehts  Not  Indorsbd  ok  Appubd.  Where  payment  has  been  made  to  the 
payee  or  holder  of  a  note,  and  the  latter  ref  nees  either  to  indorse  tlie  same  or  to 
sliow  it  in  pavment,  the  party  paying  the  same  is  entitled  to  recover  the  anionnt 
thereof  from  liim."  It  has  been  lield,  however,  tliat  if  defendant,  when  sued  on 
the  note,  fails  to  set  up  in  defense  the  fact  that  he  has  made  payments  thereon, 
and  judgment  is  rendered  against  him  for  the  full  amount  of  the  note,  he  cannot 
subsequently  recover  such  payments  in  a  separate  action." 

B.  Payments  ok  Fobqed  ob  Altered  Instrdmbnts.  Where  a  party  has  by  mis- 
take made  a  payment  on  a  forged  instrument,  such  payment  may  generally  be 
recovered  from  the  party  receiving  the  same,"  but  where  one  accepts  forged 

14.  East  India  Co.  c.  Tritton,  3  B.  &  C. 
280.  5  D.  i  R.  214,  3  L.  J.  K.  B.  O.  B.  24,  27 
Bev.  Kep.  353,  10  £.  C.  L.  134. 

Cleoiing-honH  lulei  providing  that  checka 
not  good  shall  be  returned  by  a  certain  hour 
may  prevent  a  recovery  by  a.  bank  which  bos 
paid  by  mistake.  Atlas  Nat.  Bank  v.  Na- 
tional Exch.  Bank,  (Maw.  1901)  60  N.  E,  121; 
Preston  v.  Canadian  Bs^k  of  Commerce,  23 
Fed.  179.  Compare  Merchants'  Nat.  Bank  v. 
National  Bask,  139  Mass.  613,  Z  N.  £,  69, 
where  it  is  held  that  a  bank  is  not  restricted 
by  such  a  rule  to  the  exact  hour  designated, 
where  in  the  meantime  there  has  been  no  such 
change  in  the  situation  of  the  partiea  la  will 
cause  a  toss  to  the  bank  to  which  the  paper  is 
returned.  And  see  Merchants'  Nat.  Bank  c. 
NaUonal  E««le  Bonk,  101  Mass.  2S1,  100  Am. 
Dec.  120. 

Mistake  u  to  nature  oi  valn«  of  security. 
—  That  a  bill  was  paid  by  the  drawees  to  the 
payee  under  a.  mistake  <^  fact  as  to  the  na- 
ture or  value  of  security  from  the  drawer, 
\rhere  the  security  accompanied  the  bill  and 
has  proved  to  be  fictitious,  is  no  ground  for 
B.  recovery  by  them  of  the  amount  of  such 

Kyment  Detroit  First  Nat.  Bank  v.  Burk- 
m,  32  Mich.  328. 

A  bank  cannot  recover  from  the  payee  of  a 
check  OT  note  the  amount  which  it  has  paid 
on  such  instrument  through  negligent  misap- 
prehension as  to  the  maker's  account  with  the 
tiank. 

Colorado. —  Denver  First  Nat.  Bank  v. 
Devenish,  16  Colo.  226,  25  Pae.  177,  2a  Am. 
St.  Sep.  394. 

iiasaac\uaetts.—  Boylston  Nat.  Bank  v. 
Richardson,  101  Mass.  287. 

'New  York. —  Oddie  V.  National  City  Bank, 
45  N.  Y,  735,  6  Am.  Rep.  160. 

South  Carolina. —  State  Bank  v.  Hull,  Dud- 
ley (S.  C.)  259. 

United  Stairs. —  Riverside  Bank  e.  Shenan- 
doah First  Nat.  Bank,  74  Fed.  270,  33  U.  S. 
App.  674,  20  C.  C.  A.  181.  Compare  U.  8. 
Bank  v.  Washington,  3  Cranch  C.  C.  (U.  8.) 
£95,  2  Fed.  Gas.  No.  940. 

EngUmd.—  Hall  v.  Puller,  6  B.  4  C.  750,  8 
D.  4  R.  464,  4  L.  J.  K.  B.  0.  S.  207,  28  Rev. 
Rep.  383,  II  E.  C.  L.  665. 

16.  Jfosmchuselti. — Altm  v.  Webster  First 
Nat  Bank,  157  Mass.  341,  32  N.  K  228,  H 
Am.  St.  Rep.  2S5,  18  L.  R.  A.  144. 

[eel 


Hew  Bamptfiire. —  Evans  v.  Gale,  17N.H. 
573,  43  Am.  Dec  614. 

Kew  yorik.— Petrie  t>.  Feeter,  21  Wend. 
(N.  Y.)   172. 

Weet  Virginia. —  Proudfoot  p.  Clevenger,  33 
W.  Va.  297,  10  S.  E.  394. 

United  Btatet. —  U.  S.  Bank  v.  Daniel,  12 
Pet.  (U.  S.)   32,  9  L.  ed.  989. 

England. —  Eitchin  v.  Hawkins,  L.  R.  2 
C.  P.  22,  12  Jur.  N.  S.  828,  15  L.  T.  Rep. 
N.  S.  185,  IS  Wkly.  Rep.  72  j  Rogers  o. 
Ingham,  3  Ch.  D.  351,  35  L.  T.  Bep.  N.  B. 
677,  25  Wkly.  Rep.  338. 

See,  generally,  PATUEnT;  and  7  Cent.  Dig. 
tit.  "  Bills  and  Notes,"  f  1269. 

le.  Osgood  V.  Jones,  23  Me.  312;  Eastman 
P.  Hodges,  1  D.  Chipm.   (Vt.)   101. 

It  ia  essential  to  a  recovery  that  it  ap- 
pear that  the  payment  has  not  been  indorsed 
and  that  there  has  been  a  request  and  refusal 
either  to  allow  the  same  or  to  repay  it.  Gos- 
sett  V.  Hollingsworth,  E  Blackf.  (Ind.)  304; 
Sawyer  v.  Tappan,  14  N.  H.  352. 

An  offer  to  indorse  at  tlie  time  of  trial 
does  not  affect  the  rig-hts  of  the  partjes.  Os- 
good v.  Jones,  23  Me.  312. 

IT.  Loveless  v.  Mechling,  4  III.  App.  353; 
Weeks  v.  Thomas,  21  Me.  465;  Jordan  V. 
Phelps,  3  Oush.  (Mass.)  645,  60  Am.  Dec. 
747 ;  Loring  v.  Mansfield,  17  Mass.  394 ;  Corey 
V.  Gale,  13  Vt.  639.  But  see  Rowe  v.  Smith, 
16  Mass.  306;  Fowler  t>.  Shearer,  7  Mass. 
14. 

la  Joico. —  Eckert  v.  Pickel,  59  Iowa  645, 
13  N.  W.  708. 

Kanta*. —  Fraker  v.  Little,  24  Kan.  59S, 
36  Am.  Rep.  262. 

Louiiiana. — McCall  c.  Comirw,  3  La.  Ann. 
409,  48  Am.  Dec.  464.  See  also  Bullitt  f>. 
Hewitt.  11  La.  Ann.  327. 

Maryland.^-  Merchants'  Bank  c.  Marine 
Bank,  3  Gill    (Md.)   96,  43  Am.  Dee.  300. 

MaasachuteltB. —  Welch  e.  Goodwin,  123 
Mass.  71,  25  Am.  Rep.  24;  Carpenter  e. 
Northborough  Nat.  Bank,  123  Mass.  66. 

NeiB  York. —  Goddard  v.  Merchants'  Bank, 
4  N.  Y.  147  {affirming  2  Sandf.  (N,  Y.)  247] ; 
Bloamingdate  t.  National  Butchers',  etc.. 
Bank,  3S  Misc.  (N.  Y.)  604,  68  N.  Y.  Buppl. 
35;  Gombossy  v.  Katz,  18  Misc.  {N.  Y.)  359, 
41  N.  Y.  Suppl.  411,  75  N.  Y.  St  815. 

Penngylvanta. —  Tradesmen's  Nat.  Bank  p. 
FitUburg  Third  Nat  Bank,  66  Pa.  S      " 
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paper  purporting  to  be  liis  own  and  pays  it  to  a  Iioldcr  for  value  lie  cannot 
recover  the  payment;"  and  as  it  is  inciintbent  npon  tlie  drawee  of  a  bill  or  check 
to  be  satisfied  that  the  signature  of  the  drawer  is  genuine,  if  he  pays  an  instrn- 
ment  to  which  the  drawer's  name  has  been  forged  to  a  Jona^ae  holder,  lie  is 
bound  by  his  act  and  cannnot  recover  tlie  money  so  paid.*'  A  bank,  however,  is 
not  bound  to  know  the  genuineness  of  the  body  of  tlie  instrument,  and  if  it  has 
been  raised,  and  the  bank  has  paid  the  same  as  altered,  tlie  amount  so  paid  may 
be  recovered  by  it."  Since  the  holder  of  paper  is  bound  to  know  that  the  pre- 
vious indorsements,  including  that  of  the  ]>ayee,  are  in  the  liandwriting  of  the 
Earties  whose  names  appear  on  the  bill  or  are  dulv  authorized  by  them,  and  by 
is  indorsement  warrants  the  genuineness  of  prior  indorsements,  where  payment 
is  made  to  a  person  holding  an  instrument  under  a  forged  indorsement,  the  per- 


See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
\  1272. 

Payments  on  foiled  tTeaanry  note!  may  b« 
recovered  by  the  government.  Cooke  u.  U.  S., 
12  Biatehf.  (U.  S.)  43,  0  Fed.  Cas.  No.  3,178, 
19  Int.  Kev.  Sec.  181. 

Payment  on  a  forged  indoTaement  of  a 
check  may  be  recovered.  U.  S.  «.  Clinton 
Nat.  Bank,  28  Fed.  357. 

Where  a  draft  is  stolen  from  the  malls 
and  a.  forged  indorsement  of  the  payee's  name 
is  made  thereon  and  a  bank  pays  the  same  to 
one  to  whom  the  draft  is  subsequently  nego- 
tiated, the  payee  may  recover  the  same  from 
such  person.  Shaffer  o.  McKee,  10  Ohio  St. 
626. 

19.  Johnston  v.  Commercial  Bank,  27 
W,  Va.  343,  55  Am.  Kep.  315;  Cooke  t.  U.  S., 
Bl  U.  S.  389,  23  L.  ed.  237.  See  also  Lewi* 
f.  White's  Bank,  27  Hun  (N.  T.)  390.  Com- 
pare Welch  V.  Goodwin,  123  Mass.  71,  25  Am. 
Rep.  24,  where  it  is  held  that  if  lie  has  not 
been  guilty  of  laches  as  a  result  of  which  tlie 
holder  has  changed  his  position  to  his  injury 
there  may  be  a  recovery. 

The  rule  has  been  held  to  apply  to  a  bank 
which  pays  its  own  notes  where  they  have 
been  rais^.  Gloucester  Bank  c.  Salem  Bank, 
17  Mass.  33;  U.  S.  Bank  X.  Georgia  Bank,  10 
Wheat.  (U.  S.)  333,  6  L.  ed.  334. 

20.  Marshalltown  First  Nat,  Bank  V. 
Marshalltown  StaU  Bank,  107  Iowa  327,  77 
N.  W.  1045,  44  L.  R.  A.  131;  Howard  P. 
Mississippi  Valley  Bank,  28  La.  Ann.  727,  20 
Am.  Kep.  105.  See  also  Banks  and  Bank- 
ma,  5  Cyc.  54Q. 

The  accepter's  banker  should  know  his  sig- 
nature and  payment  made  by  the  former  on 
a  forged  acceptance  cannot  be  recovered. 
Pooley  c.  Brown,  11  C,  B.  N.  S.  5GG,  8  Jur. 
N.  a.  938,  31  L.  J.  C.  P.  134.  5  L.  T.  Rep. 
N.  S.  750,  10  Wkly.  Rep.  345,  103  E.  C.  L.  568; 
Smith  t.  Mercer,  1  Marsh.  453,  6  Taunt.  76, 
16  Rev.  Rep.  676,  1  K  C.  L.  515. 

Under  a  statutory  provision  that  the  mere 
acceptance  or  payment  of  forged  paper  is 
not  of  itself  a  bar  to  the  recovery  of  the 
money  by  the  party  paying  tlie  same,  although 
it  be  a  bank  or  other  drawee,  and  that  it  is 
not  necessary  to  discover  and  give  notice  of 
payment  on  the  day  of  payment,  it  ha.4  been 
decided  that  a  bank  is  guilty  of  negligence 
and  is  not  entitled  to  recover  a  payment  of 
such   an   instrument   where   Ave   days   after- 
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ward  its  attention  is  called  lo  the  check  and 
an  investigation  is  made  showing  that  the 
drawer's  name  had  been  forged,  and  defend- 
ant has  in  the  meantime  received  the  money 
and  paid  it  out.  Iron  City  Nat.  Bank  i. 
Ft.  Pitt  Nat.  Bank,  159  Pa.  St:  46,  2S  Atl. 
195,  23  L.  R.  A.  615. 

Effect  of  negligeiice  of  holder  upon  rieht  to 
recover. — -The  rule  that  the  drawee  is  pre- 
sumed to  know  the  signature  of  his  drawer 
will  not  apply  where  the  holder  by  his  own 
negligence  contributes  to  the  success  of  Ihe 
fraud  practised.  Woods  c.  Colony  Bank,  114 
Ga.  683,  40  S.  E.  720,  58  L.  R.  A.  92B;  Bren- 
nan  r.  Merchants,'  etc..  Bank,  62  Mich.  343, 
28  N.  W.  881;  Myers  P.  SouthwesUrn  Kat. 
Bank,  193  Pa.  St.  1,  44  Atl.  280,  74  Am.  St 
Hep.  672;  People's  Bank  r.  Franklin  Bank, 
88  Tenn.  209,  12  S.  W.  716,  17  Am.  St.  Rep. 
884,  6  L.  R.  A.  724.  See  also  Banks  ask 
Bankino,  5  Cyc.  540,  note  40;  547,  note  41. 

21,  White  f.  ContinenUl  Nat.  Bank,  64 
N.  Y.  316,  21  Am.  Rep.  612;  National  Bank 
of  Commerce  v.  National  Mechanics'  Bank- 
ing Assoc.,  65  N.  y.  211,  14  Am.  Rep.  232: 
National  Park  Bank  r.  Etdred  Bank,  90  Hun 
(N.  Y.)  285,  35  N.  Y.  Suppl.  752.  70  N.  Y. 
St.  497:  National  Park  Bank  r.  Ninth  Nat 
Bank.  55  Barb.  (N.  Y^.)  87,  7  Abb.  Pr.  N.  S. 
(N.  y.)  120  to/^rmed  in  46  N.  Y.  77.  7  Am. 
Rep.  310] ;  Oppenhcim  r.  West  Side  Bank,  22 
Misc.   (N.  Y.)   722,  50  N.  Y.  Suppl.  148. 

Ab  between  the  drawet  and  drawee. — 
Where  the  drawee  has  paid  a  draft  or  check 
fraudulently  altered  after  the  same  was  due 
bv  raising  the  amount  thereof,  the  drairer 
can  only  he  cTiarged  on  his  account  with  the 
original  amount.  Dunbar  r.  Armor,  5  RoK 
(La.)  1.  39  Am.  Dec.  528;  National  Bank 
of  Commerce  r.  Manufacturers',  etc.,  Bank, 
15  N.  Y.  St.  630. 

Effect  of  negligence. —  W'here  a  draft  baa 
been  altered  the  right  of  the  payee  to  re- 
cover back  a  payment  may  depend  upon  the 
negligence  of  the  owners  of  such  draft  and  of 
the  agents  to  whom  it  was  transmitted  for 
collection.  National  Park  Bank  r.  New  York 
Fourth  Nat.  Bank,  7  Abb.  Pr,  N.  S,  (N.  Y.j 
138.  The  drawee  bank,  to  recover  money  mis- 
takenly paid  on  a  raised  draft,  must  have 
acted  without  culpable  negligence  on  its  part 
in  making  the  payment.  Continental  NaL 
Bank  v.  Tradesmen's  Nat,  Bank,  36  N.  Y. 
App.  Div.  112,  55  N.  Y.  Suppl.  546. 
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son  paying  the  same  may  recover  the  payment  from  Iiim."  The  riglit,  however, 
of  one  who  haa  paid  a  forged  bill  or  check  to  recover  the  same  may  depend  upon 
his  diligence  in  giving  notice  after  discovering  the  forgery.  Wliero  there  lias 
been  a  neglect  to  give  notice  of  snch  fact,  and  the  party  receiving  payment  is 
injnred  by  losing  his  opportunity  of  recourse  and  indemnity,  there  can  be  no 
recovery  of  the  payment." 

82.  Califontia. — Mills  v.  Barney,  22  Cat. 


240. 

Illinois. —  Quinoy  First  Nat.  Bank  v. 
Bicker,  71  111.  439,  22  Am.  Rep.  104, 

£entucfey. —  Ware  v.  McConnack,  96  Ky. 
]3»,  16  Ky.  L.  Rep.  38S,  26  S.  W.  167,  960. 

Uaaaacktuetta. —  National  Bank  of  North 
America  P.  Range,  106  Maw.  441,  S  Am.  Rep. 
340. 

iiinneaaia. —  Germania  Bank  v.  Boutell,  60 
Minn.  189,  62  N.  W.  327,  51  Am.  St.  Rep. 
519,  27  L.  H.  A.  835. 

ifiMourt. —  Northwestern  Nat.  Bank  v. 
Bank  of  Commerce,  107  Mo.  402,  17  S.  W. 
»B2.  15  L.  R.  A.  102. 

yehratka. —  Levy  r.  Hastings  First  Nat. 
Bank,  27  Nebr.  557,  43  N.  W.  354. 

ATeic  York. —  Com  Exch.  Bank  c.  Nassau 
Bank,  01  N.  Y.  74,  43  Am.  Rep.  655;  Holt 
r.  Ross,  54  N.  Y.  472,  13  Am.  Rep.  616 
[a/prminj  69  Barb.  (N.  Y.)  554];  Lennon  v. 
Grauer,  2  N.  Y.  App.  Div.  513,  38  N  Y. 
Suppl.  22,  74  N.  Y.  St.  451;  New  York  City 
Third  Nat.  Bank  t.  Merchants'  Nat.  Bank, 
76  Hun  (N.  Y.)  475,  27  N.  Y.  Snppl.  1070, 
59  N.  Y.  St.  359;  Goddard  p.  Merchants' 
Bank,  2  Sandf.   (N.  Y.)   247. 

Tennettee. —  People's  Bank  v.  Franklin 
Bank,  S3  Tenn.  299,  12  S.  W.  716,  17  Am. 
6t.  Rep.  884,  6  L.  R.  A.  724. 

Taau.—  Wogel  f.  Ball,  69  Tex.  604,  7 
S.  W.  101;  Kouvant  f.  San  Anionio  Nat. 
Bank,  63  Tex.  flIO;  Houston  City  Bank  ». 
Houston  First  Nat.  Bank,  45  Tex.   203. 

United  States. —  Hortsman  v.  Henshaw,  II 
How.  (U.  S.)  177,  13  L.  ed.  663;  Onondaga 
County  Sav.  Bank  p.  U.  S.,  84  Fed.  703,  28 
U.  S.  App.  377,  12  C.  C.  A.  407  [afjlrming 
39  Fed.  259]. 

Biigland. —  London,  etc.,  Bank  v.  Liverpool 
Bank,  11898]  1  Q.  B.  7,  65  L.  J.  Q.  B.  80,  73 
L.  T.  Rep.  N.  S.  473. 

See  also  Banks  AND  BANKina,  5  Cyc.  649; 
and  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
t  1273. 

A  payment  by  the  holder  of  paper  nnder  a 
forged  indoTKment,  made  to  a  bank  which 
had  paid  him  the  amount  of  the  paper,  can- 
not be  recovered  from  a  prior  innocent  holder 
for  value.  Neal  v.  Cobum,  92  Me.  139,  42 
Atl.  348,  69  Am.  St.  Rep.  405. 

TTnanthoiized  indoisemtnt  a«  payee's  agent. 
—  Where  payment  is  made  to  one  holding  a 
note  under  an  unauthorized  indorsement  by  a 
person  as  the  payee's  agent,  he  will  be  liable 
to  the  payee  for  the  amount  received,  al- 
though he  may  be  a  bona  fide  purchaser. 
Johnson  v.  Hoboken  First  Nat.  Bank,  6  Hun 
(N.  Y.)    124. 

23.  Indiana. — Samuels  c.  King.  60  Ind.  627. 

LouCnona.—  McCall  r.  Coming,  3  La.  Ann. 
400,  48  Am.  Dec.  464. 


MoMiacttutetta. —  Gloucester  Bank  v.  Salem 
Bank,  17  Mass.  33. 

A' cut  Yorfc.— Allen  p.  New  York  Fourth 
Nat.  Bank,  59  N.  Y.  12  [a#rm»nj7  37  N,  Y. 
Super.  Ct.  137];  Oppenheim  v.  West  Side 
Bank,  22  Miac.  (N.  Y.|  722,  60  N.  Y.  Suppl. 
148. 

Pennsylvania. —  Raymond  t*.  Baar,  13  Serg. 
t  R.  (Pa.)  318,  15  Am.  Dec.  603. 

Virginia. —  Pindall  c.  Northwestern  Bank, 
7  Leigh   (Va.)   617. 

United  States.— 'U.  8.  v.  National  Park 
Bank,  6  Fed.  852;  U.  S.  c.  Cooke.  25  Fed. 
Cas.  No.  14,855,  5  Am.  L.  T.  166,  16  Int. 
Rev.  Rec.  143,  9  Phila.  (Pa.)  468,  29  Leg. 
Int.  (Pa.)  221. 

See  7  Cent  Dig.  tit.  "Bills  and  Notes," 
(  1273. 

Tbe  diligence  lequiied  la  not  in  making  the 
discovery  but  in  giving  notice  thereafter. 
Frank  C- Lanier,  91  N.  Y.  112;  New  York  City 
Third  Nat.  Bank  v.  Merchants'  Nat.  Bank,  70 
Hun  (N.  Y'.)  475,  27  N.  Y.  Suppl.  1070.  59 
N.  Y.  St.  359 ;  Iron  City  Nat.  Bank  r.  Ft.  Pitt 
Nat.  Bank,  150  Pa.  St.  46,  28  AtL  105,  23 
L.  R.  A.  815;  U.  S.  v.  Clinton  Net.  Bank,  28 
Fed.  367;  U.  a  v.  Philadelphia  Cent.  Nat. 
Bank,  6  Fed.  134. 

TimB  for  giving  notice. —  It  is  suflicient  to 
give  notice  when  the  forgery  ia  discovered. 
Young  V.  Adams.  6  Mass.  182;  Bank  of  Com- 
merce p.  Union  Bank,  3  N.  Y.  230;  Ellis  v. 
Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio  St.  628,  84  Am. 
Dec.  610;  Wilkinson  v.  Johnson,  3  B.  &  C. 
428,  6  D.  4  R.  403,  3  L.  J,  K.  B.  O.  S.  58,  10 
E.  C.  L.  108.  And  it  is  the  duty  of  the  party 
to  give  notice  at  such  time.  National  Bank 
of  Commerce  r.  National  Mechanics'  Banking 
Assoc.,  35  N.  Y.  Super,  a.  282.  46  How.  Pr. 
(N.  Y.)  374  {affirmed  in  55  N.  Y.  211,  14  Am. 
Rep.  232];  Canal  Bank  e.  Albany  Bank,  1 
Hill  (N.  Y.)  287;  Boyd  v.  Emmerson.  2  A.  i, 
E.  184,  4  L.  J.  K.  B.  43,  4  N.  &  M.  99,  29 
E.  C.  L.  102;  Kilsby  v.  Williama,  6  B.  ft  Aid. 
816.  1  D.  ft  E.  478,  24  Rev.  Rep.  5C4.  7  E.  C.  L. 
443;  Cocks  t:.  Masterman,  9  B.  ft  C.  002,  S 
L.  J.  K.  B.  O.  S.  77,  4  M.  4  R.  676,  17  E.  C.  L. 
398 ;  Wilkinson  v.  Johnson,  3  B.  4  C.  428,  6 
D.  k  R.  403,  3  L.  J.  K.  B.  0.  S.  58.  10  E.  C.  L. 
198;  Mather  v.  Maidstone,  18  C.  B.  273,  26 
L.  J.  C.  P.  310.  86  E.  C.  L.  273;  Bmce  v.  Bruce. 
1  Marsh.  165.  5  Taunt.  495  note,  15  Rev.  Rep. 
566  note,  1  E.  C.  L.  256;  Jones  F.  Ryde,  1 
Marsh.  157.  5  Taunt.  438,  15  Rev.  Rep.  661, 
1  E.  C.  L.  252. 

Bank  and  cleaiing-honse  rnlea. —  The  ques- 
tion of  diligence  may  be  controlled  by  bank 
and  clearing -house  rules.  Merchants'  Nat. 
Bank  r.  National  Bank,  139  Mass.  613,  2 
N.  E.  80;  Merchants'  Nat.  Bank  r.  National 
Eagle  Bank,  101  Mass.  261,  100  Am.  D«c 
120. 

[XI,  F,  6] 
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7.  PAmBNT  After  Discharob.  Wliei-e  a  drawer  of  a  bill  or  indorser  of  a  bill 
or  note  paya  the  Baine,  witliout  negligence,  and  withont  knowledge  of  the  fact 
that  iie  lias  been  discharged,*'  such  payment  may  be  recovered  by  him.* 

ft  As  Affected  bt  Knowledge  of  Dkfensbs.  Where  payment  iB  made  by 
parties  volnntarily  with  full  knowledge  of  all  facts  or  defensea  of  which  they 
might  avail  themselves,  and  there  has  been  no  deceit  or  unfair  practice  on  tlie 
part  of  the  payee,  and  he  may  with  good  conscience  receive  and  retain  snch  pay- 
ment, there  can  be  no  recovery  thereof  by  tlie  party  paying  the  same."  Fay- 
ment  volnntarily  made  by  an  indorser  with  actual  or  impntea  knowledge  of  liis 
discharge  cannot  be  recovered  by  him,*^  So  where  tlie  drawer  of  a  bill  of 
exchange  who  has  been  diecharged  by  the  laches  of  the  bank  to  which  ii  waa 
given  ^r  collection  voluntarily  takes  np  the  same  there  can  be  no  recovery  of 
the  amount  so  p^d.* 

G.  Discharge —  l.  Who  Kat  Dischabgb.  It  may  be  laid  down  as  a  general 
rale  that,  except  in  the  case  of  a  discharge  by  operation  of  law,  liability  on  a  bill 
or  note  cannot  be  discharged  except  by  the  payee  or  holder  or  by  one  authorized 
by  him ;  *  but  an  assigned  note  which  belongs  jointly  to  two  or  more  assignees 
may  be  released  by  either  of  them."  An  indorser  may  release  all  riglit  of  action 
which  by  subsequent  payment  of  the  note  he  might  have  against  the  maker."    If 


24.  Enowledse  of  diaehaise  as  affecting 
right  to  recover  paTmests  see  iKfra,  XI,  F,  8. 

25.  Kentucibj/. —  Ray  v.  Commonwealth 
Bank,  3  B.  Mon.  (Ky.)  610,  39  Am.  Dec  479. 

hotiia^aaa. —  Citizens'  Bank  v.  Dugue,  5  La. 
Ann.  12i  Oakey  n.  State  Bank,  17  La.  390. 
Compare  Jamison  v.  Pothaus,  26  La.  Ann.  83. 

Uainie. —  Sheridan  v.  Carpenter,  61  Me.  83. 

Maryland. —  Merchants'  Bank  r.  Bank  o( 
Commerce,  24  Md.  12;  Chase  e.  Taylor,  4 
Harr.  ft  J.  (Md.)  G4. 

Uassachuaetta.^^  Taibot  e.  Commonwealth 
N^t.  Bank,  129  Mass.  07,  37  Am.  Rep.  302; 
Garland  v.  Salem  Bank,  9  Mass.  408,  6  Am 
Dec.  86. 

if t»«Msipp>,— Offit  o.  Vick,  Walk.  (Miss.) 
99. 

Jfew  York. —  Lake  v.  Artisans'  Bank,  3 
Abb.  Dec.   {N.  Y.)    10,  3  Keyea   (N.  Y.)   27fl. 

1  Transcr.  App.  (N.  Y.)  71,  3  Abh.  Pr.  N.  S. 
(N.  Y.)  200  [revereiag  17  Abh.  Pr.  (N.  Y.) 
232]  ;  Johnson  v.  Bank  of  North  America,  S 
Rob.  (N.  Y.)  S.-;*;  Brown  c.  Williams,  4 
Wend.   (N.  Y.)   380. 

South  Carolina.^  Halls  t.  State  Bank,  3 
Rich.  (S.  C.)  366;  Kirkpatrick  c.  State  Bank, 

2  Hill   (S.  C.)   577. 

United  State*. —  Andressen  v.  Northfield 
First  Nat.  Bank,  1  McCrary  (U.  S.)  252,  2 
Fed.  122. 

England. —  Milnes  c.  Duncan,  8  B.  &  C. 
671,  9  D.  4  R.  731,  5  L.  J.  K.  B.  O.  S.  239, 
30  Rev.  Rep.  498,  13  E.  C.  L.  302. 

See  7  Cent  Dig.  tit.  "Bills  and  Notes," 
i   1270. 

To  recover  money  as  paid  in  Ignorance  of 
diacharge  the  party  who  seeks  such  recovery 
must  show  that  he  was  diachai^ed,  as  actual 
payment  furnishes  a  presumption  of  indebted- 
ness. Union  Bank  t'.  Hyde,  7  Rob.  (L«.) 
418.  41  Am.  Dec.  290. 

26.  Connectiout. —  Gay  v.  Ward,  67  Conn. 
147,  34  Atl.  1025,  32  L.  R.  A.  818;  Beecher 
r.  Buckingham,  18  Conn.  110,  44  Am.  Dec. 
580. 

[XI,  F.  7] 


Louisiana. —  Woods  v.  Halsey,  42  Ia  Ann. 
245,  7  So.  401. 

Jfaine. —  Gooding  c.  Morgan,  37  He. 
419. 

lfi«souri. —  Oreenabanin  v.  Elliott,  60  Mo. 
25. 

yebratka. —  Boyer  c.  Richardeon,  52  Kebr. 
168,  71  N.  W.  931. 

Neta  Hampthire. —  Sessioiu  u,  Ueserve,  40 
N.  H.  167. 

Pennsylvania. —  Oil- Well  Supply  Co.  r.  Ei- 
change  Nat.  Bank,  131  Pa.  St  100,  IS  AC, 
035;  Morris  B.  Tarin,  1  Dall.  (Pa.)  U7,  1 
L.  ed.  76,  1  Am.  Dec.  233. 

Tewat. —  Coates  v.  Clayton,  23  Tex.  Cir. 
App.  62,  56  8.  W.  118. 

United  Stales.—  Boston  SUte  Nat.  Bank  f. 
U.  S.,  17  Ct  CI.  329. 

See  7  Cent  Dig.  tit  "Bills  and  Kotea," 
I  I26S. 

27.  Bachellor  c.  Priest,  12  Pick.  (Mass.) 
399;  Parsons  v.  Gloucester  Bank,  10  Pick. 
(Mass,)  6.13;  Oil-Weil  Supply  Co.  r.  Ei- 
change  Nat  Bank,  131  Pa.  St.  100,  18  AtL 
935;  Harvey  r.  Girard  Nat  Bank,  118  Pa. 
St  212,  13  Atl.  202. 

28.  Harvey  v.  Girard  Nat.  Bank,  119  Pa. 
St  212,  13  Atl.  202. 

29.  Chestnut  Hill  Reaerroir  Co.  r.  Cbue, 
14  Conn.  123. 

SelcAse  by  cestui  qoe  trust. —  Where  a 
note  is  made  payable  to  a  designated  person 
for  the  use  of  another,  and  it  ii  agreed  by 
all  the  parties  that  it  shall  not  be  paid  ex- 
cept to  the  former,  a  release  of  the  same  1^ 
the  latter  does  not  discharge  the  same.  Ste- 
venson i;.  Rogers,  2  Hill  (S.  C.)  291. 

30.  Weston  c.  Weston,  36  Me.  360. 

31.  Guynemer  u.  Lopes,  11  Rich.  (S.  C.) 
199,  holding  that  where  the  indorser  of  • 
note,  while  it  was  yet  in  the  hands  of  the  in- 
dorsee, released  the  drawer  "  from  all  claims, 
causes  of  action  in  law  or  equity,"  etc,  and 
shortly  afterward  paid  the  indorsee  and  took 
th«  note  back,  ths  release  oovered  tbe  i'- 
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the  payee  of  a  note  aseigDS  the  same  after  it  liae  beeu  dishonored  to  a  debtor  of 
tlie  maker,  and  then  eives  the  maker  a  release  npon  his  surreudeiing  all  his 
effects  to  a  trustee  for  tiie  benefit  of  his  creditors,  and  the  maker  has  no  knowl- 
edge of  the  prior  aasignment  nntil  the  deed  of  trnst  and  releaee  have  been 
exeonted,  such  release  will  be  binding  upon  the  assignee  and  will  discharge  tlie 
maker." 

2.  What  CoMSTTrutES  Dischaboe  **  —  a.  In  GeneraL  Bj  the  death  of  one  of  the 
makers  of  a  joint  note  the  remedy  at  law  is  extitigniBlied  as  against  the  representa- 
tives of  the  deceased  maker,  althongh  not  as  against  the  other  makers  ;**  and  the 
maker  of  a  note,  at  common  law,  is  discharged  from  his  liabihty  to  the  payee  by 
his  intermarriage  with  her."  Where  piaintio's  right  in  an  action  on  a  draft  is  pnr- 
choBoA  pendente  lite,  defendant  may,  upon  paying  the  consideration  of  the  trans- 
fer, with  interest  from  date,  claim  to  be  released  thereon."  The  maker  of  a 
note  will  be  discharged  where  the  holder  takes  another  and  higher  sgcnrity  and 
makes  an  improper  disposition  of  it  by  release  and  sale."  So  one  who  agrees 
to  fnrnbh  his  accommodation  indorsement  to  the  payee  of  a  note  OD  cer- 
tain conditions  is  discharged  from  further  performance  by  the  failure  of  the 
condition." 

1>.  Befusal  to  BeeelYe  Part  Payment.  If  the  holder  of  a  note  refuses  to 
receive  part  payment  thereof  from  the  maker,  his  refusal  releases  the  indorser 
from  liability  to  the  amount  refused,  althongh  the  holder  does  not  obtain  the  same 
afterward." 

e.  Aceeptanee  of  Security.  Where  property  or  securities  are  accepted  by  the 
payee  or  holder  in  payment  of  a  bill  or  note,  such  acceptance  will  operate  as  a 
discharge  of  the  indorser ;  *'  but  the  mere  acceptance  of  collateral  security  for  a 
bill  or  note  will  not  discharge  indorsers  or  sureties,"  unless  the  time  of  payment 
is  extended." 

d.  Refusal  to  Accept  Security.    The  indorser  of  a  note  is  not  discharged  by  a 


dorser's  coDtingent  right  to  tlie  not«  and  ez- 
tiiiG:uiebed  it. 

Z2,  Gelaton  v.  Adftins,  2  Cranch  C.  C. 
(IT.  S.)  440,  10  Fed.  Cas.  No.  6,302. 

A  diMluTge  obtained  from  the  payee  anb- 
wqnnitly  to  an  asoigimient  by  him  will  not 
discbarge  tbe  maker  as  against  the  assignee, 
where  the  maker  had  notice  of  the  aaaign- 
ment.  Chestnut  HiU  Reservoir  Co.  v.  Chase, 
14  Conn.  123. 

33.  IHicliaige  by  failure  to  pieaent  bm 
mtpra,  X. 

Discharge  by  fallnre  to  give  notice  of  dls- 
bonoi  see  infra,  XIII. 

Discharge  by  eztensioii  or  lachei  in  ining 
see  supra,  VIII. 

34.  Osgood  c.  Spencer,  2  Earr.  A  O.  (Md.) 

30.  Curtis  P.  Brooks,  37  Barb.  (N.  Y.) 
4TS. 

36.  Farrell  v.  Austin,  3  La.  Ann.  626, 
under  La.  Rev.  Civ.  Code,  |  2622,  ai  a  sale 
oi  a  "  litigious  right." 

37.  Hall  V.  Hopkins,  14  Mo.  460. 

It  the  pxyee  of  a  note  executes  a  bond  to 
the  maher  which  is  equivalent  to  a  covenant 
not  to  sue  the  latter  upon  any  demand  then 
existing  such  covenant  will  amount  to  an 
absolute  release  of  the  maker.  Cuyler  v. 
Cuyler,  2  Johns.   (N.  Y.)   188. 

38.  Brisbane  v.  Beebe,  48  N  Y.  6?1, 
where  the  agreement  wa*  from  time  to  time 
to  ii-doTse  A's  note  for  B  until  B  was  able 


to  meet  it,  and  B  was  able  to  meet  the  Qrst 
note  at  its  maturity  and  no  new  note  of  A's 
was  then  offered  for  defendant's  indorse- 
ment and  A  afterward  took  up  a  later  re- 
newal and  sued  defendant  on  the  agreement. 

39.  Hightower  c.  Ivy,  2  Port.  (Ala.)  303, 
holding  that  this  is  true  even  though  suci) 
refuBsl  is  pending  a  suit  by  the  holder  against 
the  maker. 

40.  Airy  v.  Nelson,  39  Ark.  43;  McGuire 
t>.  Wooldridge,  6  Rob.  <La.)  47  i  Ives  r.  I^m- 
aingburgh  Bank,  12  Mich.  361;  Stokes  t. 
Brooks,  1  Phila.  (Pa.)  35,  7  Leg.  Int.  (Pa.) 
20. 

41.  Ford  o.  Decatur  Branch  State  Bank,  6 
Ala.  286,  holding  that  where  a  bank  accepts 
a  proposition  from  the  drawer  of  a  bill  to 
take  into  its  possession  a  stock  of  goods  to 
be  applied  pro  rata  to  all  his  debts  it  is  not 
a  discharge  of  the  indorBers,  although  the 
goods  are  afterward  taken  and  sold  by  the 
bank,  but  that  the  sum  received  is  an  ex- 
tinguishment pro  tanto. 

That  acceptance  of  collateral  security  for 
a  hill  or  note,  without  extending  the  time  of 
payment,  docs  not  discharge  indorsers  or  sure- 
ties see  sttpro,'  VIII,  A,  4,  c. 

Guaranty. —  TVhere  the  liability  of  an  in- 
dorser has  been  fixed  —  as  by  bringing  suit 
within  the  time  prescribed  hy  law  ^  he  is  not 
discharged  by  a  third  party  becoming  guar- 
antor.   Tooke  V.  Taylor,  31  Tex.  1. 

48.  See  tupra,  VllI,  A,  4,  c. 

[XI.  0,  2,  d] 
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refusal  of  tlie  liolder  to  receive  from  the  maker  a  conTeyanoe  of  BQ^cient  real 
estate  as  security,  and  to  give  day  of  payment," 

e.  FalloFe  to  Enforee  Seeuritr-  In  the  absence  of  special  circumstances  mak- 
ing prompt  Eiction  a  duty,  mere  failure  to  enforce  collateral  aecnrity  or  a  raor^ge 
does  not  aischarge  au  indorser  or  surety  on  a  Dote**  or  the  maker,"  it  there  is  uo 
release  or  impairment  of  the  security. 

f.  Bfllease,  Surrender,  of  ImpalFment  of  Securl^.  Where,  however,  the 
holder  of  a  note  or  bill  holds  other  paper  as  collateral,  or  a  mortgage  or  other 
security,  an  indorser  or  surety  wko  does  not  consent  will  be  discliarged  if  the 
security  is  released  or  surrendered  by  the  holder,"  or  other  and  different  security 
submitted,"  or  if  the  security  is  impaired  by  the  act  or  negligence  of  the  holder 
to  the  injury  of  the  surety  or  indorser,"  as  where  there  is  an  improper  sale  of 


43.  Lane  v.  Steward,  20  Me.  98. 

44.  See  »upni,  VIII,  B,  1,  h. 

45.  Granite  Bank  v.  Richardson,  7  Mete. 
(Mass.)  407. 

46.  Qeorgia. —  Atlanta  Nat.  Bank  «.  Doug- 
lass, SI  Ga.  205,  21  Am.  Rep.  234. 

Illinois.—  Phares  c.  Barbour,  4S  111.  370. 

Limiaiana. —  Union  Nat.  Bank  v.  Cooley,  27 
La.  Ann.  202. 

Masaachnsftu. —  American  Bank  v.  Baker, 
4  Mete.   (Mase.)   164. 

lliehigan. —  Ives  c.  Lansingburgh  Bank,  13 
Mich.  301. 

JftnnetoCa. —  Bishop  v.  Buckeye  Pub.  Co., 
87  Minn.  219,  68  N.  W.  372. 

Misiisaippi. —  Clopton  c.  Spratt,  S2  Miss. 
2S1. 

Heio  Bampakire. —  City  Bank  v.  Young,  43 
N.  H.  457. 

Pennagltrania. —  Wharton  v.  Duncan,  83  Fa. 
Bt.  40. 

Bouth  Carolina. —  Ehrick  v.  Haslett,  1  Nott 
&M.   [S.  C.)   116. 

Toto*.— Wylie  o.  Hightower,  74  Tat.  306, 
11  8.  W.  1118. 

Vermont. —  Hurd  v.   Spencer,  40  Vt.  581. 

Discharge  of  snretj  generally  see  Pbinci- 
PAL  AND  Stjbety. 

If  the  holder  TOlnntaiily  postpones  to  a 
later  mortgage  a  mortgafce  given  to  indem- 
nify the  indorser  the  latter  is  discharged. 
Nassau  Bank  v.  Campbell,  63  Hun  (N.  Y,) 
229,  17  N.  Y.  Suppl.  737,  44  N.  Y.  St.  191, 
74  Hun  (S.  Y.)  616,  26  N.  Y.  Suppl.  831,  57 
N.  Y.  St.  202  [reversed  on  other  grounds  in 
147  N.  Y.  604,  41  N.  E.  602]. 

A  surrender  of  collateral  received  after  the 
indorser's  liability  had  been  fixed  n-ill  not  dis- 
charge the  latter.  Hurd  t>.  Little,  12  Mass. 
£02. 

Where  a  note  is  delivered  to  ■  bank  as  col- 
lateral security  for  a  note,  and  an  action 
brought  by  such  a  bank  on  the  note  is  dis- 
lUtSBed,  the  dismissal  will  not  operate  as  a 
discharge  of  an  indoiver  who  acquiesced 
therein.  Tate  e.  New  York  Bank,  DS  Va.  766, 
32  8.  E.  476. 

A  bank  not  being  able  to  enforce  a  U«b 
on  stock  of  its  shareholder,  an  indorser  when 
sued  on  a  note  made  by  a  shareholder  to  the 
bank  cannot  defend  on  the  ground  that  the 
bank  had  permitted  a  sale  of  the  maker's 
stock.  Smith  ti.  Marietta  First  Nat.  Bank, 
116  Oa.  608,  41  S.  E.  983. 
[XI,  G,  2.  dj 


Release  of  attached  property. —  The  in- 
dorser of  a  note  is  not  discharged  by  the 
holder's  releasing  the  property  of  the  mak^ 
attached  and  taking  a  statutory  bond,  al- 
though done  at  the  solicitation  of  the  maker 
and  for  a  valuable  consideration.  Lane  v. 
Steward,  20  Me.  98.  And  see  Page  c.  Web- 
ster, IS  Me.  249,  33  Am.  Dec.  608. 

47.  Smith  v.  Harper,  6  Cal.  329;  Atlanta 
Nat.  Bank  V.  Douglass,  61  Ga.  205,  21  Am. 
Rep.  234. 

The  mere  exchange  of  collateral  for  a  new 
instrument  which  is  pnkctically  the  same  se- 
curity, is  not  a  dischei-ge  of  an  indoretf. 
Keeier  t>.  HoUweg,  23  Misc.  (N.  Y.)  415,  51 
N.  Y.  Suppl.  259. 

48.  Qeorgia. — Atlanta  Nat.  Bank  v.  Doug- 
lass, 51  Ga.  205,  21  Am.  Rep.  234. 

ImUona. —  Cummings  C.  Pfouts,  13  lud, 
144. 

Louitiana, — McGuire  v.  Wooldridge,  0  Rok 
[La.)  47  (holding  that  if  the  holder  of  a 
note  secured  by  a  mortgage  appears  at  a 
meeting  of  the  maker's  creditors  and  votes 
for  the  sale  of  the  mortgaged  property  on 
terms  of  credit  an  indorser  of  the  note  is  dis- 
charged) ;  Hereford  v.  Chose,  1  Rob.  (La.) 
212   (loss  of  vendor's  lien). 

ifusouri.—  St.  Louis  State  Bank  v.  Bartle, 
114  Mo.  276,  21  S.  W.  816. 

Peim»ylvama, — Sitgreaves  v.  Farmers',  etc. 
Bank,  49  Pa.  St.  359. 

Compare  Buffalo  First  Nat.  Bank  r.  Wood. 
71  N.  Y.  405,  27  Am.  Rep.  68;  Fifth  Ave. 
Bank  v.  Klauss,  193  Pa.  St.  402,  44  Atl.  430. 

Depreciation  in  value. — The  mere  fact  that 
premiaee  covered  by  a  mortgage  given  to  se- 
cure a  note  have  depreciated  in  value  since 
the  time  when  the  mor^ge  might  have  been 
enforced  does  not  dischartre  an  indorser  from 
liability  on  the  note.  Wilson  v.  Binford,  SI 
Ind.  58S. 

Failure  to  restrain  waste. —  An  indorser  is 
not  discharged  by  failure  of  the  holder  of  a 
note,  before  maturity,  to  restrain  the  maker 
from  waating  property  mortgaged  to  aecurs 
the  note.  Brown  d.  Nichols,  etc.,  Co.,  123  Ind. 
492,  24  N.  E.  339. 

Failure  to  record  mortgage. —  An  indorser 
or  surety  on  «  note  may  be  discharged  by  the 
holder's  failure  to  record  a  mortgage  gina 
to  secure  the  note,  whereby  the  l>enefit  of  the 
mortgage  security  is  lost  (Atlanta  Nat.  Bank 
f>.  Douglass,  61  Ga.  206,  21  Am.  Rep.  234); 
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collateral  or  an  improper  appropriation  of  ttie  proceeds  by  the  holdei'.*'  Where 
collateral  is  deposited  oy  tlie  surety  on  a  note  the  fact  that  the  payee  releases  snch 
collateral  Mill  not  release  the  principal,  although  the  latter  may  have  been  in  fact 
only  a  surety  as  between  him  and  the  apparent  surety." 

g.  Performanee  of  CoRdltlons.  Where  a  note  is  giren  to  secure  the  perform- 
ance of  certain  obligations  on  the  part  of  the  maker  and  those  obligations  liave 
been  performed  he  la  discharged." 

h.  Recovery  and  SatlsfaoUon  of  Judgment.     Where  a  judgment  is  recovered 

r'net  one  of  two  promisors  on  a  ioint  and  several  note  it  will  operate  as  a  dis- 
^  of  the  other.'*  Where  the  liolder  of  a  note  obtains  a  judgment  thereon 
against  the  maker  and  sells  such  judgment,  without  reserving  in  the  transfer  any 
Tights  or  claims  against  the  indoraer,  he  cannot  afterward  enforce  payment  from 
such  indoraer,'*  and  it  has  been  held  that  the  recovery  of  judgment  against  the 
maker  of  a  note  discharges  the  indorsers  from  liability  on  the  instrument."  If 
an  indorser  has  satistied  a  judgment  on  the  note  and  taken  an  assignment  of  it, 
Lis  indorsee  is  entitled  to  have  the  judgment  canceled  as  to  him.'" 

L  Release  of  Prior  Parties.  If  the  maker,  accepter,  or  any  other  party  ia 
released  by  the  holder  of  the  paper,  this  will  operate  as  a  discharge  of  all  subse* 
-quent  parties  to  the  iostrnment  who  do  not  consent,"  unless  the  holder's  riglits 


but  an  indorser  ia  oot  discharged  from  lia- 
bility on  a  note  because  of  the  holder's  fail- 
ore  to  file  a  mortgage  given  oa  collateral 
security,  whereby  the  mortgage  has  become 
valueless,  where  the  mortgage  was  given 
on  the  express  condititm  that  it  should  not 
lie  filed  until  necessary,  since  the  filing  in  such 
ease  is  in  the  discretion  of  the  holder  (Allen- 
town  Nat  Bank  t>.  Treiler,  174  Pa.  St.  487, 
38  Wkly.  Notes  Cas.   (Pa.)   97,  34  Atl.  19S). 

49.  Sitgreaves  c.  Farmers',  ete..  Bank,  49 
Pa.  St.  359. 

50.  Turner  v.  Farmers'  Bank,  22  Ey.  L. 
Eep.  787,  68  S.  W,  695. 

61.  Howard  v.  Stratton,  fl4  Cal.  487,  2  Pac. 
863;  Daggett  P.  Gage,  41  111.  465;  Zimmer- 
man V.  Adee,  126  lud.  16,  2S  N.  £.  826; 
Johnson  v.  Watt,  lo  La.  Ann.  428. 

03,  Coonley  v.  Wood,  36  Hnn  (N.  T.)   669. 

03.  Spies  V.  National  City  Bank,  68  N.  Y. 
App.  Div.  70,  74  N.  Y.  Suppl.  64. 

04.  Brown  v.  Foster,  4  Ala.  282. 

05.  Somerville  First  Nat.  Bank  p.  Hoff- 
man, (N.  J.  1902)   G2  Atl.  280. 

56.  Louiaiana. —  Union  Nat.  Bank  v.  Grant, 
48  La.  Ann.  18,  18  So.  705;  Citizens'  Bank  e, 
J>ugue,  G  La.  Ann.  12. 

MataachuBetta. —  Phcenix  Cotton  Mfg.  Co. 
V.  Fuller,  3  Allen  (Mass.)  441;  Reed  c.  Tar- 
bell,  4  Mete.  (Mass.)  93;  Sargent  t>.  Apple- 
ton,  6  Mass.  86,  4  Am.  Dec.  90. 

MietouH.—  Priest  v.  Watson,  T'S  Mo.  310, 
42  Am.  Rep.  409;  Eggemann  v.  Henschen,  56 
Mo.  123;  Broadway  Sav.  Bonk  r.  Schmucker, 
7  Mo.  App.  171. 

"New  York. —  Farmers'  Bank  v.  Blair,  44 
Barb.  (N.  Y.)  841;  Lynch  v.  Reynolds,  IS 
Johru.  (N.Y.)  41.  See  also  ShutU o.  Fingar, 
100  N.  Y.  639,  3  N.  E.  588,  53  Am.  Rep.  231. 

Tennetaee. — Ewiug  v.  Sugg,  12  Lea  (Tenu.) 
375. 

United  Statet. —  Eldr^e  v.  Chacon,  Crabbe 
<U.  S.)  296,  8  Fed.  Cas.  No.  4,329. 

fin^Iand.— EsU  c.  Cole,  4  A.  &  E.  577,  1 


Hurl,  ft  W.  723,  «  L.  J.  K.  B.  lOO,  6  N.  ft 
M.  124,  31  E.  C.  L.  269;  Smith  v.  Knox,  3 
Esp.  46;  Claridge  v.  Dalton,  4  M.  ft  S.  226, 
16  Rev.  Rep.  440. 

Gatvxda. —  HoUiday  v.  Jackson,  22  Can.  Su- 
preme  Ct.  479  [offrminj  20  Ont.  App.  298] ; 
MelliBh  V.  Green,  5  Grant  Ch.  (U.  C.)  655. 
Compare  Sifton  v.  Anderson,  5  U.  C.  Q.  B. 
305,  holding  that  where  a  person  makes  a 
note  to  another  solely  for  the  accommodation 
of  a  third  person,  to  whom  the  payee  in- 
dorses the  same,  and  who  in  turn  indorses  and 
negotiates  it,  the  last  indorser  is  not  dis- 
charged by  the  discharge  of  the  maker  by  the 

See  7  Cent.  Dig.  Ut  "Bills  and  Notes," 
1  715. 

The  teleaie  of  the  maker's  property  ftom 
attachment  will  discharge  an  indorser.  Spring 
V.  George,  50  Hun  (N.  Y.)  227,  3  N.  Y.  Suppl. 
43,  19  N.  Y.  St.  709. 

Where  upon  a  payment  of  a  portion  of  the 
amount  due  the  maker  is  discharged  the  in- 
dorsers will  likewise  bo  discharged.  Abat  tj. 
Holmes,  3  La.  361;  Farmers'  Bank  v.  Blair, 
44  Barb.  (K.  Y.)  641;  Sanders  v.  Jarman,  67 
N.  C.  86. 

An  agreement  between  the  holder  of  a 
note  and  other  crediton  of  the  maket  to 
receive  a  less  security  in  aatisfai^tioii  of  the 
holder's  claim  on  the  note  against  the  maker 
will  not  discharge  the  indorser,  the  maker 
not  being  a  party  to  such  agreement.  Her- 
bert r.  Servin,  41  N.  J.  L.  225. 

Consent  of  indoraer.—  Where  a  general  re- 
lease of  a  note  is  given  to  the  maker  of  » 
note  by  his  creditors,  if  the  indorsers  join 
therein  their  consent  to  one  another's  action 
will  be  presumed,  and  the  first  indorser  will 
not  be  discharged  by  such  action  on  the  part 
of  the  second.  Rockville  Nat.  Bank  r.  Holt, 
68  Conn.  626,  20  Atl.  669,  18  Am.  St.  Rep.  293; 
Ludvig  V.  Iglehart,  43  Md.  39;  Bruen  o.  Mai- 
quand,  17  Johns.  (N.  Y.)  58. 

[ZI,  0,  2, 1] 
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edig- 
inret^  or  indorser 
is  dlBcbarged  by  a  release  or  discharge  of  tbe  principal  only  applies  where  tlie 
discliarge  is  by  aome  act  or  neglect  of  the  creditor.  It  does  not  apply  to  & 
discbarge  in  Innkrnptcy,  or  otlierwise  by  operation  of  law,  and  witboat  tbe 
credif-o?8  consent." 

J.  Release  of  Sutuequent  Parties.  The  maker  of  a  note  will  not  be  discbai^ 
by  a  release  of  an  indorser.**  ^or  will  tbe  liability  of  prior  indoreers  be  afiected 
by  the  rcleaae  of  a  subsequent  indorser.**  A  covenant  with  an  accommodadon 
payee  not  to  sne  him  is  no  discharge  of  tbe  maker  for  whose  accommodation  tbe 
payee  indorsed." 

k.  Rescission  of  Contraet.  Where  a  bill  or  note  is  given  in  pn'reuance  of 
some  contract  obligation  and  subsequently  the  parties  by  agreement  rescind  the 
contract,  the  notes  will  be  discharged  thereby.** 

1.  Surrender  oe  Caneellation  of  iBStrument.  Where  the  holder  of  a  bill  or 
note  delivers  up  the  obligation  with  the  intent  and  for  the  purpose  of  dischar^ng 


Baik7,    16    L*. 


6T.  Louutano. —  Huie 
213,  3S  Am.  Dec.  214. 

Maine. —  Bradford  D.  Prescott,  BG  Ue.  482, 
87  At].  461. 

MoMaehtueitt. —  Tobey  e.  EUia,  lU  Uu*. 
120;  Sohier  c.  Loring,  6  Cuah.  (Uau.)  537; 
Gloucester  Bank  v.  Worcester,  10  Pick.  (Mui.) 
62B. 

HortK  Carolina. —  CommereiEil  Nat.  Bank 
c.  SimpaoD,  M  N.  C.  467. 

Canada. —  Bell  v.  Manning,  11  Grant  Ch. 
(U.  C.)  142;  Wood  c.  Brett,  «  Grant  Cb. 
(U.  C.)  462. 

A  GOTenant  not  to  aoe  tke  maker  will  not 
relieve  the  indorier  where  the  holder  reserves 
the  right  to  aue  him.  Kenworthj  c.  Sawyer, 
12fi  Mass.  2B.  Bee  aJeo  Thimbleby  v.  Barron, 
7  L.  J.  Eich.  128,  3  M.  4  W.  210. 

The  releiN  of  one  Joint  maker,  the  prin- 
cipal debtor,  will  not  discharge  the  surety 
where  all  rights  against  the  latter  are  re- 
served. PotUr  ti.  Green,  6  Allen  (Uaaa.)  442. 
See  also  Nashua  Sav.  Bank  v.  Abbott,  181 
Mass,  iai,  63  N.  E.  1069. 

68.  iiickiaan. —  Brewer  r.  Boynton,  71 
Hicb.  254,  38  N.  W.  49. 

Hew  York. —  Newcomb  V.  Baynor,  21  Wend, 
IN.  Y.)  108.  34  Am.  Dec  819.  See  also 
Brown  V.  Williams,  4  Wend.  (N.  Y.)  360. 

Tetineavee. — State  Bank  t>.  Johnson,  1  Swan 
(Tenn.)   217, 

Witctmain. — ■  Plankinton  t>.  Qonnan,  B3 
WU.  580,  67  N,  W.  1128, 

[/titled  BtatcB. —  Hawkins  e.  Thompson,  2 
McLean  (U.  S.)   Ill,  U  Fed.  Cas.  No.  6,246, 

Canada. —  Jenkins  e.  Mackenzie,  6  U,  C. 
<J.  B.  544. 

89.  Post  e.  Losey.  Ill  Ind.  74,  12  N.  E. 
121,  60  Am.  Rep.  677.  And  see  Phillips  «. 
Solomon,  42  Ga.  192.  See  also  Bankbuptct, 
6  Cyc.  401,  note  50. 

The  fact  that  the  holder  consents  to  the 
maker's  discharge  is  bankruptcy  will  not  dis- 
charge the  indoTtier.  Guild  v.  Butler,  122 
Maas.  4S8,  23  Am.  Rep.  378. 

60.  ±rkanaaa.—  Ruddell  r.  Walker,  7  Ark. 
457. 

California. —  Tomlinson  V.  Spencer,  6  Cal. 
291. 

[ZI.  0.  2.  1] 


307. 

England. —  Harrison  v.  Courtanld,  3  B.  A 
Ad.  36,  23  E.  C,  L.  26;  Canitairs  v.  KolleatoB, 
1  Marsb.  207,  6  Tannt.  651,  1  E.  C,  L  £83; 
Eayling  c.  Mulhall,  8  W.  Bl,  1236. 

KecdvlQE  pan  payment  from  the  iadortn 
and  releasing  him  does  not  discharge  the 
maker  from  the  balance  due.  Conunercial 
Bank  e.  Cunningham,  24  Pick.  (Maffi.)  Hit, 
35,Am.  Dec.  322. 

61.  Alabama, —  Kennon  e,  UcBea,  7  Port. 
(Ala.)  175. 

ArfcoMO*.— Ruddell  v.  Walker,  7  Ark.  «7, 

loica. —  Knight  v.  Dunsmore,   12  Iowa  3S. 

Kentucky. —  Commonwealth  Bank  t.  Flof^ 
4  Mete.   (Ky.)   159. 

Ohio. —  Perry  v.  Cameal,  Wright  |Ohu) 
197. 

See  7  Cent.  Dig.  tit,  "BilU  and  NoUs," 
I  716. 

Payment  bj  a  later  Indonct  will  not  db- 
ebarge  a  prior  one.  Commonwealth  Bank  t. 
Floyd,  4  Mete  (Ky.)  159;  State  Bank  t. 
Boberts,  4  Ia  630. 

62.  Ualtby  c.  Carstairs,  7  B.  &  C.  7JS, 
6  L.  J.  K,  B,  O.  8.  196,  1  M.  &  B.  649.  U 
E.  C.  L.  330;  Mallet  v.  Thompson,  5  Eip.  171 

63.  Illinoii. —  Shinn  c.  Frederidcs,  56  lU, 


Iforth  Carolina. —  Miller  v.  Tharel,  TS 
N.  C.  148.  Compare  Churchill  p.  Speight,  1 
N.  C.  338. 

Witeonnn.—  Hutchins  v.  Da  Costa,  88  Wit 
371,  80  N.  W.  427, 

See  7  Cent.  Dig.  tit.  "Bills  and  NoUa," 
I  1279. 

Where  a  note  is  given  for  the  pnce  ef  dut- 
tel^  and  it  is  agreed  upon  the  acceptance  of 
the  same  that  if  the  ehatUls  are  not  sstii- 
faetory  the  maker  of  the  note  may  return 
them,  and  tbey  are  returned  in  Bccordsnee 
with  the  agreement,  the  note  will  be  (s- 
tinguisbed.  Cnshman  r.  De  Hallie,  M  H.  I. 
App.  Div,  379,  61  N,  Y.  SuppL  B7S. 
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the  Bame,  and  there  ie  no  fraud  or  miBtake  alleged  or  proven,  ancli  enrrender 
opemtea  in  law  as  a  release  and  discharge  of  liability  thereon,  even  though  there 
is  no  consideration  to  support  the  eame;**  and  where  the  tirst  indorser  ia  an 
ftccomtnodfttion  indorser  for  the  second,  and  therefore  not  primarily  iiable,  lie 
will  be  released  by  a  surrender  of  the  note  to  the  second."  Where,  however,  the 
intention  of  the  party  is  not  to  BDrreoder  the  note  as  a  discharge  of  the  same,  it 
will  not  BO  operate,  and  the  maker  of  a  note  will  not  he  discharged  by  a  sur- 
render or  cancellation  which  is  frandnlent"  or  the  resnlt  of  mistake." 

m.  Discharge  of  Aeoepter  —  (i)  In  Qensral.  At  common  law,  if  the 
accepter  of  a  bill  is  appointed  as  executor  of  the  holder,  it  will  release  him  from 
liability  on  the  acceptance.*    A  release  of  an  accepter  may  be  implied  where  the 


64.  ArfeoMiM. —  BertM  v.  Beat  Estate 
Bank,  4  Ark.  646. 

Georgia. —  Mickelberry  v,  BhM.naan,  25  G*. 
237. 

Indiana. —  Sbenn«ii  e.  Shernuui,  3  Ind. 
337;  Cox  e.  Hodge,  7  Blackf.   (Ind.)    146. 

Lryaitiana. —  Foeriter's  BuccesBion,  43  La. 
Ann.  IBO,  S  So.  IT;  Hall  i>.  Chaehere,  2i>  La. 
Ann.  493;  Schinkel  V.  Hatwwinkd,  IB  I«. 
Ann.  260. 

Mattachuaetti. —  Blade  V.  Mutrie,  1S6  Ma«s. 
10.  30  N.  E.  168j  Tarbell  v.  Parker,  101 
Klass.  165;  Dearth  e.  Hide,  etc,  Nat.  Bank, 
100  Moms.   G40;    Bryuit  v.  Smith,   10   Cunh. 

(Mass.)  lea. 

A'eui  Jertey. —  Vanderbeck  t.  Vanderbeck, 
30  N.  J.  Eq.  266. 

Seto  York. —  larkin  -r.  Hardenbrook,  OO 
N.  Y.  333,  43  Am.  Kep.  176;  Streever  v.  FL 
Edward  Baok.  34  N.  Y.  413;  Edwards  V. 
Campbell,  23  Barb.  (N.  Y.)  423. 

Jiorth  Oorotttw. —  Miller  v.  Tharel,  76 
N.  C.  148. 

Pmn»ylvania. —  lugraham  v.  Qibba,  2  DalL 
<Pa.)   134,  1  L.  ed.  320. 

Vermont.—  Ellsworth  e,  Fogg,  36  Vt. 
355. 

Untied  Stale*.— Wibon  v.  Cromwell,  1 
Cranch  C.  C.  (U.  S.)  214,  3D  Fed.  Cas.  No. 
17,7B0. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
I  1277. 

A  gift  b7  the  owner  of  a  note  to  the  mjtkei 
extinguinheB  the  debt  evidenced  thereby  (Hate 
V.  Kice,  124  Mass.  202;  Stewart  d.  Hidden,  13 
Minn.  43) ;  but  to  constitute  t,  gift  there  must 
be  a  delivery  by  the  owner  with  the  inten- 
tion of  passing  title  (Edwards  c.  Woodbury, 
150  Mass.  21,  30  N.  E.  175.  See  also  In  r« 
Campbell,  7  Pa.  St.  100,  47  Am.  Dec  503). 

A  mere  pToioise  to  ■anendei  does  not  dis- 
charge.   QTeeiia.be.um  v.  Elliott,  60  Mo.  25. 

A  voluntary  deatmctlon  of  a  note  by  the 
payee  and  owner  will  diseharge  the  maker. 
Booth  V.  Smith,  3  Woods  (U.  S.)  19,  2  Fed. 
Cos.  No.   1,649. 

Where  notes  are  snTrendeied  to  a  firm  of 
which  the  maker  is  a  member  it  is  not  necee- 
■arily  a,  aurrender  so  aa  to  extinguish  the 
obligation.      Dolhonde'e    "  ~.    . 


65.  Shelton  v.  Hurd.  7  B.  L  403,  84  Am. 
Dee.  S64. 
ee.  Alabomo. —  Smith  «.  Awbr^,  10  Ala. 


Kress, 


Plackf. 


Indiana. —  Fellows 
(Ind. I  536. 

Kentuo;:^.— Hewitt  V.  Dodd,  21  Kj.  L. 
Bep.  39S,  61  S.  W.  70S. 

MaxtaehuutU. —  Emerson  v.  Cntts,  Ifl 
Mass.  78. 

Jfi*«o«n. —  Bank  of  Commeroe  v.  Hoeber, 
B  Mo.  App.  171. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1277. 

Piomlse  to  retuin. —  Where  a  note  ia  de- 
livered to  the  maker  to  pledge  on  hia  promise 
to  return  the  same  when  it  shall  have  per- 
formed this  function,  such  delivery  will  not 
extinguish  the  note.  Cabn  v.  Ford,  42  La. 
Ann.  905,  8  So.  477. 

A  anriendei  on  part  payment  without  the 
consent  of  the  owner  has  been  held  not  to  be 
a  discharge.  McLemore  v.  Hawkins,  46  Miss. 
715. 

67.  lotca. — Findley  v.  Cowles,  S3  Iowa  3B9, 
61  N.  W.  098. 

Uichigan. —  Liesemer  v.  Burg,  106  Mich. 
124,  63  N.  W.  999. 

Tennetaee. —  Shurer  v.  Green,  3  Coldw. 
(Tenu.)  419. 

Vermont. —  Reynolds  v.  French,  8  Vt.  86, 
30  Am.  Dec.  456. 

Wiscoium.— Webster  0.  Stodden,  14  Wis. 
277. 

tJrUted  jStale*.— Crawford  t>.  Moore,  28 
Fed.  824. 

Bee  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
f  1277. 

68.  Caltfomta.— Banks  o.  Marshall,  23 
CU.  223. 

Maaaachuaetta. — Manufacturers'  Nat.  Bank 
v.  Thompson,  129  Mass.  438,  37  Am.  Rep. 
378. 

Itiaaoim. —  Boulware  v.  State  Bank,  12  Mo. 
542. 

tiorih  Carolina. —  Dewey  p.  Bowers,  20 
N.  C.  638. 

Fermont.— Blodgett  P.  Bickford,  30  Vt. 
731,  73  Am.  Dec.  334;  Vermont  State  Bank 
V.  Stoddard,  Brayt.   (Vt.)   24. 

Gee  7  Cent.  Dig.  tit.  "  Bills  and  Not«a," 
I  1277. 

69.  Bartrum  v.  Caddy,  0  A.  *  E.  27S,  8 
L.  J.  Q.  B.  31,  1  P.  ft  D.  207,  1  W.  W.  4  H. 
724.  36  E.  C.  L.  160;  Freakley  P.  Fox,  9 
B.  ft  C.  130.  7  L.  J.  C.  P.  0.  S.  148,  4  M.  ft  R. 
18.  17  E.  C.  L.  66.  See  also  Jenkins  P.  Mac- 
keuEie,  6  U.  C.  Q.  B.  544.  Contra,  Need- 
barn's  Case,  S  Coke  135a. 
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holder  accepts  a  new  and  different  seccrity."'  A  release  will  not  in  general  dig. 
charge  a  subsequent  acceptance,^  and  where  the  accepter  of  a  bill  is  released  br 
the  drawer  of  the  same  before  inatnrity,  the  liability  of  the  former  to  a  bonajide 
holder  for  value  before  maturity  will  not  be  discharged."  Where  the  drawer  ie 
released  by  the  holder  for  value  of  an  accomnaodation  bill,  the  accommodatioii 
accepter  will  not  thereby  be  discharged,  although  the  holder  may  have  known 
when  the  release  was  given  that  the  acceptance  waa  without  conBideration."  Nor 
will  an  accepter  be  discharged  by  reason  of  the  indorsee's  failnre  to  retain  .-wllatr 
eral  security  received  from  iiis  indorser.'* 

(ii)  By  Wattee.  The  liability  of  an  accepter  upon  a  bill  maybe  estiu- 
guiahed  by  waiver."  A  waiver,  however,  must  be  an  nnconditional  renunciation 
as  holder  of  the  bill  of  all  claims  in  respect  thereto  npon  the  drawee  as  accepter.^ 

n.  Discharge  of  Drawer  by  Helease  of  Aeoepter.  If  the  holder  of  a  bill' 
releases  the  accepter  this  will  operate  to  discharge  tiie  drawer,"  except  where  the 
accepter  has  no  funds  in  his  hands'*  or  where  the  draft  or  bill  was  accepted  for 
the  accommodation  of  the  drawer."  Where  an  accepter  accepts  a  release  from 
the  holder  with  a  reservation  of  the  latter's  right  to  sue  the  drawer  he  in  effect 
assents  to  remain  hound  to  the  drawer  and  such  release  will  not  discharge  the  lat- 
ter.*"   Again  where  the  holder  of  an  overdue  bill  of  exchange  agrees  by  parol  to 


70.  Maaon  v.  Hunt,  Dougl.  284. 

T1i«  Ukiiit  of  a  new  seeitrity  will  not 
amount  to  a  r«leas«  where  the  bill  of  ex- 
change is  still  recognized  as  existing  (Two- 
penny V.  Young,  3  E.  ft  C.  208,  S  D.  &  R. 
£59,  10  E.  C.  L.  103}  or  where  the  giver  of 
the  same  has  knowledge  that  the  security  is 
void  (Sweeting  v.  Halse,  9  B.  ft  C.  366,  4 
U.  ft  R.  287,   17  E.  C.  L.  167). 

To  release  two  accepters  it  ia  not  necesHsry 
that  the  security  should  be  given  by  both 
of  them,  but  the  separate  bill  of  either  may 
have  that  effect.    Evans  t>.  Drummond,  4  Eep. 

71.  Drage  c.  Netter,  \  Ld.  Raym.  85. 

73.  Scott  V.  Lifford,  1  Campb.  246,  9  East 
347;  Dod  v.  Edwards,  2  C.  ft  P.  602,  12 
E.  C.  L.  757.  ■ 

73.  Howard  Banking  Co.  v.  Welehman,  8 
Eoaw.   (N.  Y.)  280. 

74.  Fowler  v.  Gate  City  Nat.  Bank,  88 
Ga.  20,  13  S.  E.  831. 

76.  Fitch  V.  Sutton,  6  East  230,  1  Smith 
K.  B.  415. 

What  constitntes  waiver. —  An  agreement 
to  consider  an  acceptance  at  an  end  (Wal- 
pole  V.  Pulteney  [oiied  in  Dingwali  v.  Dun- 
ater,  Dougl.  235,  236])  or  a  message  to  an 
accommodation  accepter  from  the  bolder  that 
the  businesB  baa  tieen  settled  with  the  drawer 
and  that  the  accepter  need  not  give  himself 
any  further  trouble  (Black  c.  Peele  [cited 
in  Din^all  v.  Dunstcr,  Dougl.  235,  236]) 
is  sufficient;  but  mere  negligence  on  the  hold- 
er's part  (Farquhar  v.  Soutbey,  2  C.  ft  P. 
497,  12  K  C.  L.  607,  M.  A  M.  14,  22  E.  C.  L. 
460,  31  Rev.  Rep.  689f,  a  statflment  to  ths 
accommodation  accepter  that  he  shall  not  be 
troubled,  coupled  with  refusal  to  surrender 
the  acceptance  (Adams  c.  Gregg,  2  Staj-k. 
631,  3  E.  C.  L.  G18),  a  statement  by  the  holder 
at  a  meeting  of  the  accepter's  creditors  that 
he  will  look  to  the  drawer  and  not  come  npon 
the  accepter  (Whatley  v.  Tricker,  1  Campb. 
35,  10  Rev.  Rep.  623),  an  agreement  not  to 
[XI.  G,  2,  m.  (I)] 


sue  the  accepter,  provided  he  will  make  an 
affidavit   that  the   acceptance    is    a   forgery 

(Stevens  f.  Thacker,  Peake  187;  Lloyd  f. 
Willen,  1  Esp.  178),  receiving  from  t^  ac- 
cepter a  partial  payment  coupled  with  a 
promise  t«  pay  the  balance  at  a  future  time 

(Ellis  V.  Galindo,  Dougl.  (3d  ed.)  260  note), 
or  receiving  interest  from  the  drawer  and  de- 
laying for  a  long  time  to  apply  for  payment 
to  the  accepter  (Farquhar  r.  Southey,  2 
C.  ft  P.  497,  12  E.  C.  L.  697,  M.  ft  M.  14,  22 
E.  C.  L.  460,  31  Bev.  Rep.  689)  will  not  re- 

A  legal  conaideratioB  is  neceaury  to  sup- 

eirt  a  waiver  of  an  acceptance.  Perfect  o. 
usgrave,  6  Price  111;  Badnall  o.  Samuel,  3 
Price  521 ;  Parker  c.  I^igh,  2  SUrk.  £28,  3 
E.  C.  L.  338.  Compare  Dobeon  v.  Espie,  ! 
H.  ft  N.  79,  3  Jut.  N.  S.  470,  26  L.  J.  Eicb. 
240.  5  Wkly.  Rep.  660. 

76.  Whatley  p.  Tricker,  1  Campb.  35,  10 
Rev.  Rep.  623. 

Althottgh  a  waiver  may  be  by  parol  (Win- 
termute  p.  Post,  24  N.  J,  L.  420),  yet  it 
should  be  either  in  express  words,  or  by  means 
of  language  or  actions  which  are  equivalent 
to  such  words  (Dingwall  c.  I>unster,  Dougl. 
235). 

77.  Decorah  First  Nat.  Bank  p.  Day.  6* 
Iowa  118,  19  N.  W.  882;  Lysaght  v.  Phil- 
lips, 5  Duer  (N.  Y.)  106;  Mottram  r.  Mills, 
2  Sandf.  (N.  Y.)  189;  Heckseher  v.  Robert 
son.  2  Speers  (S.  C.)  398. 

78.  Sargent  v.  Appleton,  6  Mass.  85,  4  Am- 
Dec.  90. 

79.  Parks  P.  Ingram,  22  N.  H.  283,  65  Am- 
Dec.  153;  Glasgow  Bank  c.  Murdock,  11  V.  C 
C.  P.  138. 

Where  an  Indorier  and  accommodatlOB  K- 
cepter  are  released  in  order  to  use  their  tes- 
timony in  an  action  against  the  drawer  tlw 
latter  will  not  be  discharged  thereby.  Watt 
V.  Rice,  1  La.  Ann.  280. 

SO.  Lysaght  e.  PhillipB,  6  Dner  (N.  T.) 
106. 
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receive  payment  tliereof  in  instalnienta  the  drawer  is  not  released  on  the  failnre 
of  tl»e  accepter  to  carry  out  his  contract." 

S.  What  Law  Oovbrns.  The  law  which  determines  tlie  validity  and  constrno- 
tioQ  of  tlie  contract  will  also  generally  determine  what  will  avail  to  discharge  the 
parties.^  If  a  discharge  of  an  acceptance  by  payment  is  in  accordance  with 
the  law  of  the  place  where  the  acceptance  is  given  and  payable  it  will  be  valid 
everywhere.*" 

XII.  DISHONOR  AND  PBOTEST. 

A.  Dishonor."  Generally  Bpeaking  commercial  paper  mav  be  said  to  be  dis- 
honored when,  upon  due  presentation  to  the  proper  party  either  for  acceptance 
or  payment,  such  acceptance  or  payment  is  refnsed,"  or  witliout  the  consent  of 
the  drawer  acceptance  is  ofEered  conditionally**  or  qualifiedly." 

B.  Protest —  l.  DEFiNmoN  anu  scope  of  Term.  Strictly  speaking  a  protest  is 
only  a  formal  declaration  executed  by  the  notary''  and  does  not  include  either 
the  presentment  of  a  bill  or  the  notice  of  dishonor."'  In  its  popular  sense,  how- 
ever, it  means  all  the  steps  or  acts  accompanying  the  dishonor  of  a  bill  or  note 
necessary  to  charge  an  indorBer," 

certain  daj  preaented  for  payment,  or  ac- 
ceptance, and  that  such  payment  or  accept- 
ance was  refused."  Burrill  L.  Diet,  [quoted 
in  Siravze  c.  Britton,  IT  Kan.  625,  629]. 

89.  Walker  p.  Turner,  2  Gratt.   (Va.)  534, 

SO.  AtafrOTBo.— White  v.  Keith,  07  Ala. 
668,  12  So.  611. 

Michigan.-^  Spies  v.  Newberry,  2  Doug], 
(Mich.)   425. 

Nebraska. —  Wood  River  Bank  v.  OmahA 
Firet  Nat.  Bank,  3fl  Nebr.  74*  65  N.  W. 
239. 

Ne%e  Forfc.— Ayrault  v.  Pticific  Bank,  47 
N.  Y.  570,  7  Am.  Rep.  489. 

Ohio. —  Townsend  c.  Lorain  Bank,  2  Ohio 
St.  34G. 

Oregon. —  Sprague  v.  Fletcher,  9  Oreg.  367, 
34  Am.  Rep.  587. 

yirjfinia.— Brown  V.  HuU,  33  Gratt.  (Va.) 
E3. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
f   1113. 

PioteBting  a  bill  conilats  of  two  steps; 
that  is  to  Bay,  the  "  noting  "  of  the  bill  and 
then  afterward  the  extending  of  the  note  into 
a  full  and  complete  statement  properly  called 
the  protest.  The  noting  is  merely  a  prelimi- 
nary step  to  the  protest  (Leftley  r.  Mills,  4 
T.  R.  170)  and  consists  of  a  memorandum 
made  by  the  protesting  ofReer,  usually  con- 
taining his  initials,  the  date,  and  a  memo- 
randum of  the  notarial  charges  (Gale  e. 
Walsh,  5  T.  R.  239,  2  Rev.  Rep.  580;  Leftley 
c.  Mills,  4  T.  R.  170;  Rogers  v.  Stephens.  2 
T.  R.  713,  1  Rev.  Rep.  005).  Such  noting  is, 
however,  merely  an  incipient  protest  or  memo- 
randum from  which  the  formal  statement  Is 
to  be  made  afterward,  and  is  unknown  to  the 
law  as  distinguished  from  the  protest  proper 
{Leftley  v.  Mills,  4  T.  R.  170),  although  it 
would  seem  that  at  one  time  noting  was  the 
form  of  protest  usually  employed  in  case  of 
the  dishonor  for  non-acceptance  of  an  inland 
bill  (Kendrick  v.  Lomax,  2  Cr.  i.  J.  405,  1 
L.  J.  Eich.  145.  Z  Tyrw.  438;  Gale  p.  Walsh, 
5  T.  R.  230,  2  Rev.  Rep.  680;  Rogere  c.  Ste- 
phens, 2  T.  R.  713,  1  Rev.  Rep.  605). 


81.  Trotter  ti.  Phillips,  2  Pa.  Dist.  279. 
Where  there  is  a  receipt  of  part  of  the 

wncont  of  an  oidei  from  the  accepter  after 
protest  for  non-payment,  although  without 
the  consent  or  knowledge  of  the  drawer,  the 
latter  is  not  discharged  for  the  balance. 
Motte  r.  Kennedy,  3  McCord   (S.  C.)    13. 

82.  Stevens  v.  Norris,  30  N.  E.  466;  Green 
■C.  Sarmiento,  Pet.  C.  C.   (U,  S,}  74,  3  Wash. 

(U.  S.)   17,  10  Fed.  Cas.  No.  5,760. 

The  sufficiency  of  payment  is  to  be  deter- 
mined by  the  law  of  the  place  of  payment. 
Bartsch  c.  Atwater,  1  Conn.  409;  Winslow 
r.  Brown,  7  B.  I.  05,  80  Am.  Dec.  638;  Sea- 
right  p.  Calbraight,  4  Dall.  {U.  S.)  325,  1 
L.  ed.  853,  21  Fed.  Cas.  No.  12,585.  So  if 
part  payment  is  a  discharge  by  the  law  of 
the  place  of  demand  it  will  be  a  sufficient  dis- 
charge everywhere.  Ralli  v.  Dennistoun,  6 
Exch.  483,  20  L.  J.  Exch.  278. 

83.  Robertson  v.  Franch,  4  East  130,  4 
Esp.  246,  7  Rev.  Rep.  535;  Burrows  V. 
Jemino,  2  Str.  733. 

84.  Effect  of  diahonot  on  accrual  of  ilzht 
of  action  see  infra,  XIV,  A   [8  Cyc,]. 

85.  Merchants'  Nat.  Bank  e.  McCarger,  9 
Heisk.  (Tenn.)  401;  Gray  r,  Milner,  3  Moore 
C.  P.  90,  2  Sterk.  336,  3  E.  C.  L.  434,  8 
Taunt.  739,  4  E,  C.  L.  3*11,  21  Rev.  Rep.  625; 
Neg.  Instr.  L.  IS  221,  230. 

86.  Conditional  acceptance  as  tefnsal  see 
tapra,  V,  B,  2. 

87.  Qualified  acceptance  aa  refout  see  tu- 
pro,  V,  B,  1. 

If  as  acceptance  Is  lendered  InvaUd  by 
some  public  act,  event,  or  calamity,  as  for  in- 
stance the  outbreak  of  war,  the  hill  cannot 
afterward  be  treated  with  regard  to  the 
drawer  as  having  been  dishonored.  Chitty 
Bills  3S3. 

88.  Townsend  v.  Lorain  Bank,  2  Ohio  St. 
345;  Sprague  c.  Fletcher,  8  Or^.  367,  34 
Am.  Rep.  587. 

It  haa  been  defined  ai  foUowa:  "A  formal 
statement  In  writing,  by  a  public  notary, 
under  sea),  that  a  certain  bill  of  exchange 
or  promissory  note  (describing  it)  was  on  a 


[HI.  B,  1] 

.  Google 


1052    [7  eye.]  COMMERCIAL  PAPER 

2.  NBCESsnroF  —  a.  On  He^oUable  Paper — {i^  B  ills  of  Exchanqb — (a)/;* 
General ~-{l)  Foheiux  Bills.  By  the  law  inercliant  proteet  for  nou -payment  or 
non-acceptaiicQ  was  necessary  to  charge  the  drawee  or  indorsers  od  all  foreij^ 
bills  of  exchange  and  conld  not  be  dispeDSed  with.'^ 

(2)  Inlakd  Bills  —  (a)  In  Obmbbal.  With  re«ird  to  domestic  or  inland  bills 
of  exchange,  however,  the  rule  is  otherwise,  ana  in  the  absence  of  a  statute 
requiring  it**  no  protest  is  oecesaary,**  altbcugh  it  constitutes  do  wrong  against 
the  drawer,  none  of  the  costs  thereof  being  charged  against  him.**  The  statutes, 
both  ill  England  ^  and  the  United  States,  have,  however,  modified  the  common- 
law  rule  and  it  is  now  usually  necessary  to  protest  such  bills  to  enable  the  holder 
to  recover  coats  and  damages  for  their  dishonor." 


91.  Alabama. —  Cullum  v.  Crbbj,  9  Port. 
{Ala.)   131,  33  Am.  Dec.  304. 

Florida. —  Jo«eph  v.  Salomon,  ID  Fla.  623. 

Indiana.—  SUte  Bank  v.  Hajes,  3  Ind.  400. 

Kentucky. —  Finer  f.  Clary,  17  B.  Mon. 
(Ky.)  645;  Smith  i>.  Roach,  7  B.  Mon.  (Ky.) 
17;  HigginB  v.  Mon-iaon,  4  Dana   (Ky.)    100. 

MiaaisKippi. —  Carmichael  V.  Pennsylvania 
Bank,  4  How.   (Uiaa.)   567,  3fi  Am.  Dec.  409. 

Miisoari. — Commercial  Bank  c.  Barksdale, 
36  Mo.  603. 

Neu>  Turk. —  Commercial  Bank  d.  Tarnom, 
49  N.  Y.  269  [reversing  3  Lani.  (N.  Y.) 
""'■;  Wella  v.  Whitehead,  IB  Wend.   (N.  Y.) 


V.    Rodman, 


627. 

North    Carolina. —  Austin 
K.  C.  104,  9  Am.  Dec,  630. 

BoutK  Carolina. —  Fleming  v.  MeClure,  1 
Brev.   (S.  C.)   428,  2  Am,  Dec.  671. 

Tertneaam. —  Carter  o.  Union  Bank,  7 
Uumphr.   (Tenn.)   G48,  46  Am.  Dec.  80. 

England.— Ott  p.  Maginuis,  7  East  359, 
3  Smith  K.  B.  32S;  Brough  v.  Parkings,  2 
Ld.  Raym.  09E,  1  Salk.  131;  Gale  v.  Walsh, 
6  T.  R.  230,  2  Rev.  Rep.  S80. 

See  7  Cent.  Dig.  tit.  "Bills  and  Not«s," 
i   1021. 

A  bill  diaws  is  one  of  the  United  States 
and  payable  in  another  ia  a  foreign  bill.  See 
supra,  I,  B,  2,  a,  (ni),  (n).  But  see  Estep 
r.  Cecil,  6  Ohio  St.  538;  McMurchey  t>.  Rob- 
inson, 10  Ohio  406,  which  hold  that  by  the 
statutes  of  Ohio  a  protest  upon  a  bill  ilraim 
in  one  state  upon  a  party  in  another  is  only 
necessary  when  stiitutoTy  damages  are 
claimed. 

92.  In  Kebnska  by  statute  (Nebr.  Comp. 
Stat.  c.  61,  i  6)  authority  is  conferred  upon 
a  notary  public  "  to  demand  acceptance,  or 
payment  of  anj'  foreign,  inland,  or  domestic 
bill  of  exchange,  promissory  note,  or  other 
obligation,  in  writing,  and  to  protest  the  same 
for  non-acceptance  or  nonr payment,  as  the 
caae  may  be,  and  give  notice  to  indorsers, 
makers,  drawers,  or  acceptors,  of  aucb  de- 
mand, non-acceptance,  or  non-payment."  Ger- 
man Nat.  Bank  )".  Beatrice  Nat.  Bank, 
63  Nebr.  246,  88  N.  W.  480. 

93.  Alabama. —  Knott  v.  Tenable,  42  Ala. 
186;  Winter  v.  Coxe.  41  Ala.  207;  Leigh  v. 
Lightfoot,  11  Ala.  936. 

Arkanaaa. —  Turner  c.  Greenwood,  9  Ark. 
44, 

lUinoit. —  Smith  c.  Cnrlee,  G9  DI.  221; 
Bond  V.  Bragg,  17  lU.  69. 

[XII,  B.  2.  a.  (I).  (A),  (1)] 


Itnca. —  Smith  v.  Ralston,  Morr.  (Iowa) 
87. 

Kentu^g. —  Citicens'  Sav.  Bank  c.  Hayi, 
96  Ky.  366,  16  Ky.  L.  Rep.  606,  29  S.  W:  20; 
Young  e.  Bennett,  7  Buah  (Ky.)  474;  U.  S. 
Bank  f.  Leathera,  10  B.  Mod.  (Ky.)  64; 
Whiting  c.  Walker,  2  B.  Mon.  (Ky.)  262; 
Taylor  v.  Illinois  Bank,  7  T.  B.  Mon.  (Ky.) 
676 ;  Louisville  Banking  Co.  c.  Aaher,  23  Kj. 
L.  Rep.  1180,  66  S.  W.  133  [reliearing  denied  . 
in  23  Ky.  L.  Rep.  1661,  06  S.  W.  831] ;  Mur- 
phy e.  Citizens'  Sav.  Bank,  22  Ky.  L.  Rep. 
1672,  61  S.  W.  25  Irehearing  denied  in  22 
Ky.  L.  Rep.  1872,  62  S.  W.  1028). 

New  York. —  Townsend  C.  Auld,  8  Mist 
(N.  Y.)  HI6,  28  N.  Y.  Suppl.  746.  69  N.  Y. 
St.  274;  Miller  K.  Hackley,  6  Johns.  (N.  Y.) 
376,  4  Am.  Deo.  372. 

North  CaroUna. — Shaw  c.  McNeill,  95  N.  C. 
636;  Hubbard  v.  Troy,  24  N.  C.  134. 

Bouth  Corolina. —  Payne  v.  Winn,  B  Bay 
(S.  C.)   374. 

reiwu.— Thatcher  c.  Milla,  14  Tex.  13,  65 
Am.  Dec.  96. 

United  Btatea. —  Bailey  v.  Doder,  6  How. 
(U.  S.)  23,  12  L.  ed.  328  (construing  His- 
siasippi  statute) ;  Union  Bank  e.  Hyde,  6 
Wheat.  IV.  S.)  672,  6  L.  ed.  333;  Young  r. 
Bryan,    0    Wheat.     (U.    S.)     146.    6    L.    ed. 


England. —  Toasell 


V.  Lewis,  1  Ld.  Baynu 
MacDougall,  12  L.  a 


Canada. —  Pratt 
Jut.  243. 

See  7    Cent.  Dig.   tit,   "Bills  and   Notes,* 

1  1020. 

94.  Wittich  V.  Pensacola  First  Nat.  Banl^ 
20  Fla.  843,  61  Am.  Rep.  631. 

90.  The  original  statutes  in  England  au- 
thorizing protest  of  inland  bills  were  thus« 
of  0  &  10  Wm.  ni,  c  17,  for  non-acceptance, 
and  3  A  4  Anne,  c.  9,  for  non-payment,  which 
acts  were  subsequenty  incorporated  into  the 
Bills  of  Exchange  Act.  Under  0  *  W 
Wm.  Ill,  it  waa  at  one  time  held  that  a  pro- 
test was  neceesary  to  entitle  the  holder  i» 
interest.  Brough  v.  Parkins,  2  Ld'  Raym. 
9S2,  1  Salk.  131 ;  Harris  i-.  Benson,  2  &;t.  910. 
This  view,  however,  was  abandoned  ai^  ■"' 
terest  could  be  recovered  under  that  sta*"** 
without  proof  of  protest.    Windle  v.  .\ndre3\ 

2  B.  i.  Aid.  696,  2  Stark.  425,  3  E.  C.  L.  474, 
Lumley  v.  Palmer,  2  6tr.  1000. 

96.  Alabama. —  Knott  v.  VenaUe.  42  AliL 
186;  Leigh  V.  Li^tfoot,  II  Ala.  936. 
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(b)  Checks,  I>rato,  and  Ordbbs.  Checks  Iiave  uniformly  been  bold  to  bo  of 
t!ie  nature  of  inland  billa  of  exchange  to  tlie  extent  that  fliey  are  governed  by 
*J>e  laws  relating  to  the  necessity,"  or  non-necessity  "  of  protesting  the  latter,  bnt 
a  draft  drawn  by  an  agent  upon  a  corporation  for  which  he  is  acting"  or  nn 
order  drawn  by  a  town  elerk  on  a  county  treasnrer'  is  not  a  domeatic  bill  within 
the  meaning  of  tliis  holding. 

(.b)  As  Agaifist  Aecepter.  The  object  of  protesting  bills  of  exchange  l>eing 
to  furnish  proof  of  presentment  and  dishonor  so  tliat  the  holder  may  hold  the 
parties  who  are  secondarily  liable  on  the  bill,  no  protest  is  necessary  to  hold  the 
accepter  liable  for  the  principal  sum,'  although  it  would  be  necessary  to  render 
Itim  liable  for  interest  after  maturity.' 

(o)  Eor  Better  Security.  Both  by  the  law  merchant  and  by  foreign  statntcs, 
if  the  accepter  becomes  a  bankrupt,  absconds,  or  for  other  reasons  becomes  insol- 
yent  or  discredited,  the  Iiolder  may  protest  a  foreign  bill  for  better  security,*  but 
it  has  been  said  that  the  holder's  failure  so  to  do  will  not  discharge  either  the 
draVer  or  indorsers." 

(ii)  PsoinssoRT  Notes.  In  the  absence  of  statnte*  or  nsage,^  a  formal  pro- 
test for  the  purpose  of  holding  parties  secondarily  liable  on  promissory  notes  * 


Indiana. —  Griffin  p.  Kemp,  46  Ind.  172. 

Kentucky.—  Taylor  c.  IllinoiH  Bank,  7 
T.  8.  Mon.  (Ky.)  576;  liwr-ence  ti.  Ralston, 
3  Bibb  (Ky.)  ItB;  Murray  p.  Claybom.  2 
Bibb   (Ey.)   300. 

Louinana. —  It  is  necessary  to  protest  the 
bill  in  order  to  recover  either  interest  or 
damagee.  Opdyke  v.  Corles,  16  La.  669; 
Cain  r.  MorriB,  15  La.  4D4;  Consolidated 
Assoc.  Bank  v.  Foucher,  D  La.  476. 

0\io.—  Under  the  Ohio  act  of  1858  domes- 
tic bills  are  put  on  the  same  footing  oe  for- 
eign with  r^«rd  to  protest.  Daniel  v.  Down- 
ing, 26  Ohio  St  578. 

South  Camlina. —  Lang  p.  Brailstord,  I 
Bay    (S.  C.)   222. 

rir^inia.— Willock  P.  Biddle,  6  Call  (Va.) 
858. 

United  States. —  Wanzer  v.  Tupper,  8  How, 
fU.  S.)  231,  12  L.  ed.  1060;  Bailey  v.  DoEier, 
6  How.  (U.  S.)  23,  12  L.  ed.  323  (construing 
Mississippi  statute). 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I   1050. 

In  Texas  the  holder  may  either  protest  the 
bill  or  in  lieu  thereof  institute  an  action  at 
once  against  the  maker  or  accepter,  Platzer 
p.  Norris,  38  Tex.  I.  If  the  bringing  of  the 
suit  ia  impossible,  as  for  instance  where  the 
courts  are  closed  on  account  of  war,  a  pro- 
test would  then  be  necessary  (Indorsement 
Cases,  31  Tex.  693;  Green  v.  Elson,  31  Tex. 
15B),  unless  the  holder  commences  his  action 
immediately  upon  the  reopening  of  the  courts 
(McGary  v.  MoKenzie,  3STex.   216). 

97.  Moses  v.  Franklin  Bank,  34  Md.  674; 
Lawson  v.  Richards,  6  Phila.  (Pa.)  170,  23 
Leg.  Int.   (Fa.)   348. 

9S.  ftorido.— Wittich  p.  Pensacola  First 
Nat.  Bank,  20  Fla.  843,  61  Am.  Hep.  631. 

Indiana. —  Henshaw  p.  Root.  60  Ind.  220; 
Fdlard  B.  Bowen,  57  Ind.  232;  Griffin  P. 
Kemp,  46  Ind.  172. 

Loutatana. —  Mutual  Nat.  Bank  v.  Botge, 
28  La.  Ann.  933,  26  Am.  Rep.  126. 

J^ehraaka. —  Wood  River  Bank  C.  Omaha 
First  Nat  Bank,  36  Nebr.  744,  65  N.  W.  239. 


Ohio. —  Morrison  p.  Bailey,  6  Ohio  St.  13, 
64  Am.  Dec  632. 

Wiicontin. —  Jones  c.  Heiliger,  36  Wis.  140. 

See  7  Cent.  Dig.  Ut  "Bills  and  Notes," 
I   1020. 

©S.  Mohley  p.  Clark,  28  Barb.  (N.  Y.)300. 

1.  I^ell  V.  lApeer  County,  6  McLean 
(U.  S.)   446,  16  Fed.  Cas.  No.  8,818. 

2.  Rice  e.  Hogan,  8  Dana  (Ky.)  133} 
Lang  P.  BraiUford,  1   Bay   (S.  C.)   222. 

3.  Lang  v.  Brailsford,   1  Bay   (S.  C.)   222. 
Protest  af  tei  a  conditional  acceptance  is  a 

waiver  of  such  acceptance  and  a  discharge  of 
the  accepter  from  liability.  Sproat  v.  Mat- 
thews, 1  T.  R.   IS2. 

4.  Anonymous,  1  Ld.  Raym.  743;  Ea  p. 
Wackerbath,  5  Ves.  Jr.  574;  Chitty  Bills  385. 

5.  Chitty  Bills  385. 

The  only  advantage  of  snch  protest  is  to 
prepare  the  way  for  a  second  acceptance  for 
honor  {Ea  p.  Wackerbath,  5  Ves.  Jr.  574) 
and  t«  give  the  -ptiot  obligors  opportunity  to 
protect  themselves  against  loss  on  reexchange 
and  return  of  the  bill.  Nor  would  such  par- 
ties bo  liable  to  an  action  on  the  part  of  the 
bolder  before  the  maturity  oi  the  bill.  Chitty 
Bills  386. 

6.  In  same  juriadictlanB  the  statnte  has 
modified  the  common'law  rule.  Tevis  v.  Ran- 
dall, 6  Cal.  632,  65  Am.  Dec.  547;  Shields  v. 
Farmers'  Bank,  6  W.  Va.  254;  Burke  P. 
McKay,  2  How.   (U.  S.)   86,  11  L.  ed.   181. 

7.  Protest  of  prominsory  notes  is,  however, 
often  made  by  banks  as  a  matter  of  con- 
venience and  becomes  in  such  cases  allow- 
able by  usage.  Knott  p.  Venablc,  42  Ala. 
186;  NichoUs  v.  Webb,  8  Wheat.  (U.  S.) 
326,  6  L.  ed.  626. 

8.  AlabQina.— Knott  p.  Venable,  42  Ala. 
186;  Sale  v.  Decatur  Branch  Bank,  1  Ala. 
426;  Quigley  r.  Primrose,  8  Port.   (Ala.)  247. 

Cali/omia.— Kellogg  P.  Pacific  Box  Fac- 
tory, 67  Cal.  327;  McFarland  P.  Pico,  8  Cal. 
626. 

District  af  Columbia. —  Presbrey  r.  Thomas, 
1  App.  Cas.  (D.  C.)   171. 

Georgia.—  Pritchard  v.  Smith,  77  Oa.  463. 
[XU.  B.  2.  a.  (u)] 
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ifi  not  necessary,  and  if  sncli  protest  is  iinnecesBarily  made  the  costs-  thereof 
cannot  be  collected.' 

b.  On  Non-Neifotlalile  Paper.  "Witli  regard  to  non-negotiable  instmnients  a 
protest  after  dishonor  is  unneeeBsary." 

3.  Br  Whom  Made  —  a.  In  Oeneral.  In  the  absence  of  statute  "  or  local  usage 
to  the  contrary  protest  should  as  a  general  rnle  be  made  by  a  notary  ptibhc  in 
person,"*  and  by  the  same  notary  who  presented  and  noted  the  bill,"  and  any  col- 
lecting agent  who  is  authorized  to  receive  payment  of  commercial  paper  may  act 
for  the  bolder  in  causing  it  to  be  protested."     If,  however,  no  notary  can  be  con- 


lllinoit. —  Bond  C.  Bragg,  17  111.  69. 

/ndtana.— Scott  «.  Shirk,  CO  lad.  160] 
Green  t'.  Louthain,  49  Ind.  139;  Shane  v. 
Lowiy,  48  Ind.  206. 

lovxi. —  Smith  V.  Ralston,  Morr.  (Iowa) 
87. 

Eanaat. —  German  c.  Kitchie,  D  Kan.   106. 

MoMachutetU. —  Cit^  Bank  v.  Cutter,  3 
Pick.  (Mase.)  414. 

liichigan. —  Piatt  v.  Brake,  1  Dougl. 
(Mich.)  296. 

Minnesota. —  Bryant  v.  Lord,  19  Minn.  396, 
holding  that  Minn.  Rev.  Stat.  ( 1866) ,  c.  26,  i  9, 
did  not  require  protesting  of  notPS  to  eharfje 
the  indorser,  but  simply  provided  that  the 
notary's  certificate  should  be  prima  facie  evi- 
dence of  the  facts  certified  therein. 

ifisaouri. —  Labadie  v.  ChouteB,u,  37  Mo. 
413  (holding  that  the  code  had  not  altered 
the  rule)  ;  Williama  v.  Smith,  21  Mo.  419; 
Mechanics'  Sav.  Inst.  v.  Finn,  1  Mo.  App.  36. 

Xebraeka. — ■  McKay  v.  Hinman,  13  Nebr. 
33,   13  N.  W.   15. 

New  Jer»ey. —  Sussex  Bank  tr.  Baldwin,  IT 
N.  J.  L.  487. 

Hew  York. —  Brennan  v.  Lowry,  4  Daly 
(N.  Y.)   253. 

VoTth  Carolina. —  Chicago  State  Bank  r. 
Carr,  130  N.  C.  470,  41  S.  E.  876. 

Pennsylvania. —  Bank  of  North  America  c. 
McKniglit,  1  Yeates  (Pa.)  145;  Falk  i-,  Lee, 
8  Wkly.  Notes  Cas.  (Pa.)  345;  Eby  v.  Phila- 
delphia Nat.  F.  Ins.  Co.,  3  Wkly.  Notes  Cas. 
(Pa.)  487;  Arnold  v.  Nieaa,  1  Walk.  (Pa.) 
115. 

South  Carolina.- —  Brown  o.  Wilson,  45 
8.  C.  519,  23  S,  E.  630,  65  Am.  St.  Rep.  779; 
Payne  v.  Winn,  2  Bay   (S.  C.)   374. 

United  States. —  Burke  v.  McKay,  2  How. 
(U.  S.)  86,  II  L.  ed.  181;  Nicholls  v.  Webb, 
8  Wheat.  (U.  S,)  326,  5  L.  ed.  628;  Union 
Bank  f.  Hyde,  0  Wheat.  |U.  S.)  572,  6 
L.  ed.  333;  Young  v.'Bryan,  6  Wheat.  U.  8.) 
146,  5  L.  ed.  228. 

England.—  Bonar  p.  Mitchell,  5  Exch.  416, 
IB  L.  J.  Exch.  302. 

Canada. —  Coutu  v.  Rafferty,  7  Montreal 
Super.  Ct.  146. 

See  7  Cent.  Dig.  tit.  "Bills  and  Not«s," 

i  I  lis. 

Where  the  note  is  made  in  one  state  and  is 
payable  in  another,  the  courts  are  not  agreed 
as  to  whether  the  protest  is  necessary.  In 
some  jurisdictions  (Bay  v.  Church,  15  Conn. 
LI;  Smith  V.  Little,  10  N.  H.  520)  it  is  held 
that  such  note  should  be  treated  as  an  inland 
bill  and  that  therefore  protest  is  unnecessary. 

[xir.  B.  2.  a.  (n)] 


In  another  (Brown  c.  Wilson,  45  5.  C.  619, 
23  S.  E.  630,  56  Am.  St.  Rep.  779)  it  is  held 
that  such  a  note  should  be  treated  as  an  in- 
land bill  of  exchange  and  that  therefore  pro- 
test ia  necessai;. 

8.  Johnson  r.  Fulton  Ban'k,  20  Ga.  236; 
German  v.  Ritchie,  9  Kan.  106:  McKay  r. 
Hinman,  13  Nebr.  33,  13  N.  W.  15. 

10.  Mobile  Bank  c.  Brown,  42  Ata.  103; 
Kampmann  c.  Williams,  70  Tex.  668,  8  S.  W. 
310;  Ford  V.  Mitchell,  16  Wis.  304. 

Aa  to  what  are  nesotisble  Inatmments  see 

tupra,  I,  B;  I,  C. 

11.  Consuls. —  In  England,  by  statute,  au- 
thority is  given  to  British  consuls  to  protect 
bills  and  notes.     Byles  Bills  262. 

Justices  of  the  peace. —  In  some  of  the 
United  States  a  justice  of  the  peace  as  veil 
as  a  notary  is  authorized  by  statute  to  pro- 
test bills.  Burke  v.  McKay,  2  How.  (U.  S.) 
66,  72,  11  L.  ed.  181,  where  the  court,  by 
Story,  J.,  said:  "But  where,  aa  in  Missis- 
sippi, a  justice  of  the  peace  is  authorized  by 
positive  law  to  perform  the  functions  and 
duties  of  a  notary  there  is  no  ground  to  say 
that  his  act  of  protest  is  not  equally  valid 
with  that  of  a  notary.    Quoad  hoc  be  acts  as 

12.  Donpgan  v.  Wood,  40  Ala.  242,  20  Am. 
Rep.  276;  Cribhs  r.  Adams,  13  Grav  (Mass.) 
5B7 ;  Ocean  Nat.  Bank  c.  Williams,  102  Mass. 
141;  Sacrider  v.  Brown,  3  McLean  (U.  S.) 
481,  21  Fed.  Cas.  No.   12,206. 

Ai  a  general  role  protest  cannot  piopoly 
be  made  by  a  clerk  oi  deputy  of  a  notary,  but 
that  officer  himself,  who  acts  under  oath  and 
to  whose  official  acts,  duly  certified,  the  law 
gives  verity,  must  act.  Commercial  Bank  r. 
Barkadale,  36  Mo.  563 ;  Sacrider  f.  Brown,  3 
McLean  {U.  S,)  481,  21  Fed.  Cas.  No.  12,205. 
See  also  Onondaga  Countv  Bank  r.  Bates,  3 
Hill  (N.  Y.)  53.  But  see  Munroe  v.  Wood- 
ruff, 17  Md.  159,  holding  that  the  rule  may 
be  modified  by  general  local  custom.  And  in 
Louisiana,  special  provision  is  made  by  stat- 
ute (act  of  March  14,  1844)  for  the  protest 
by  the  notary,  reciting  a  presentment  of  tlie 
bill  by  his  deputy.  Union  Bank  r.  Fovflte*, 
2  Sneed  (Tenn.)  655;  Carter  r.  Union  Bank, 
7  Himiphr.  (Tenn.)  548,  46  Am.  Bee.  89; 
Shcegop  ti.  James,  26  Tex.  601. 

13.  Commercial  Bank  v.  Barludale.  36  Ma 
563;  Commercial  Bank  v.  Varnum,  49  N.  Y. 
269. 

14.  Chitty  Bills  373;  2  Edwards  Bills  AN. 
i  833.  See  also  BUVKB  AHD  Basxtso,  6  C^c 
600,  note  06. 
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venientlj  obtained,  protest  may  bo  made  by  Any  other  substantial  person"  in  the 
pi-esence  of  two  witnesses." 

b.  Etrsot  of  Offleer's  Illegal  Appointment.  While  protest  ma;  be  made  bj 
any  officer  expressly  autliorized  by  statute  an  officer  whose  authority  and  appoint- 
ment are  themselves  illegal  cannot  legally  protest  a  bill.'^ 

e.  Effect  of  Otllcer's  Interest  In  Paper.  The  fact  that  the  officer  making  the 
protest  lias  an  interest  in  the  bill  or  note  will  not  render  him  incompeteut  to  act.*^ 

4.  Whbrb  Hase.  The  bill  should  be  protested  at  the  place  wnere  it  is  dis- 
honored," although  where  presentment  cannot  be  made  because  of  the  absence  of 
the  drawee  the  protest  may  he  made  at  the  place  the  instrument  was  dated,"  and 
"where  it  is  addressed  to  the  drawee  at  one  place  and  made  payable  at  another  pro- 
test may  be  made  at  either," 

6.  THE  OF  Making — a.  In  Qeneral  —  (i)  Hotinq  —  (a)  Foreign  JBilla — ^1) 
In  Qenerau  As  stated  above  the  protest  of  a  bill  ordinarily  b^ins  with  tlio 
noting  of  it.^  In  the  case  of  a  foreign  bill  of  exchange  this  should  be  done  during 
business  hours'' of  the  very  day  it  is  dishonored,**  and  it  has  been  held   that 


18.  Read  t.  Commonwealth  Bank,  1  T.  B. 
Mod.  (Ky.)  91,  15  Am.  Dec.  86;  Bjles  Bills 
262i  Chitty  Bills  374;  2  Daniel  Neg.  Instr. 
t  034a. 

16.  I'odd  r.  Neal,  49  Ala.  266;  Donegan  P. 
Wood,  46  Ala.  242,  20  Am.  Rep.  275 ;  Com- 
monwealth Bank  V.  Pureky,  3  T.  B.  Mon. 
<Ky.)  238;  Read  t.  Commonwealth  Bank,  I 
T.  B.  Mon.  (Ky.)  01,  15  Am.  Dec.  88. 

In  Englaiul  witnesaes  are  required  by  stat- 
ute in  the  case  of  protest  of  inland  bills  by 
one  who  la  not  a  notary.  Bayley  Bills  268; 
Daniel  Neg.  Instr.  i  S34a. 

In  the  case  nf  ■  foreign  bill,  however,  some 
text-book  writers  hold  that  witnesses  are  not 
necessary  where  it  is  protested  by  a.  private 
person.  Brook  Notary  103;  Chitty  Bills 
(13th  Am.  ed.|   374,  note  u. 

17.  Todd  V.  Neal,  49  Ala.  266;  Donegan  r. 
Wood,  49  Ala.  242,  20  Am.  Rep,  275,  in  which 
cases  it  was  held  that  the  courts  of  Alabama 
as  then  organized  {\61Z)  would  not  recog- 
nize  as  valid  the  official  acts  of  a  notary  in 
New  Orleans  in  February,  18fl2,  assuming  to 
act  under  the  authority  of  the  Confederate 
States  government.  But  see  Tyree  f.  Rives, 
57  Ala.  173,  holding,  in  1876,  that  it  was  no 
ground  of  objection  to  a  protest  that  "  the  no- 
tary before  whom  it  was  executed  was  an  of- 
ficer of  "  a  seceding  state. 

18.  Moreland  f.  Citizens'  Sav.  Bank.  97 
Ky.  211,  17  Ky.  L.  Rep.  88,  30  8.  W.  837; 
Read  t.  Commonwealth  Bank,  1  T.  B.  Mon. 
(Ky.)  01,  15  Am.  Dec.  86;  Nelson  C.  Killing- 
ley  First  Nat.  Bank,  69  Fed.  798,  32  U.  S. 
App.  554,  16  C.  C.  A.  425.  Contra,  Herkimer 
County  Bank  v.  Cox,  21  Wend.  (N.  Y.)  119, 
34  Am.  Dec.  220;  Monongahela  Bank  V.  Por- 
ter. 2  Watts  (Pa.)   141. 

Protest  by  maker  as  notary. —  It  has  been 
held  that  the  cashier  of  a  bank  who  is  also 
principal  maker  of  a  note  owned  by  the  bank 
may  legally  protest  the  same  as  a  notary  pub- 
lic, the  court  remarking;  "Certainly  there 
was  no  person  better  posted  as  to  the  fact 
than  he,  and  the  act  itself  is  not  such  as  vio- 
lated any  obligation  or  was  inconsistent  with 
his  official  duty  as  notary."  Dykman  u. 
Northbridge,  1  N.  Y.  App.  Div.  26,  28,  36 


N.  Y.  Suppl.  082,  72  N.  Y.  St.  64  [affirmed  in 
163  N.  Y.  662,  48  N.  E.  11041.  See,  however, 
Pelletier  v.  Brosseau,  6  Montreal  Super.  Ct. 
331,  where  it  was  held  that  a  notary  who  is 
iudorser  of  a  promissory  note  cannot  as  a 
notary  protest  such  note  even  where,  being 
the  bearer  of  the  note,  he  erased  his  name 
and  transferred  the  note  to  a  prele-nom,  un- 
der whose  :same  the  protest  was  made ;  that 
such  a  protest  was  null  and  void  and  dis- 
charged all  previous  indorsers, 

Proteat  by  son  of  holder. — It  has  been  held 
that  the  acting  notary  may  be  a  son  of  the 
holder  of  the  bill.  Eason  v.  Ishell,  42  Ala. 
456;   Waters  f.  Petrovic,  19  La.  584. 

19.  Grigsby  tj.  Ford,  3  How.  (Miss.)  184 
(although  if  not  protested  at  the  place  where 
the  instrument  is  payable  the  objection  can- 
not be  taken  after  judgment)  ;  Neely  t'.  Mor- 
ris, 2  Head  (Tenn.)  696,  75  Am.  Dec.  753 
(where,  under  the  Tennessee  act  of  1833,  it 
was  held  that  a  bill  or  note  must  be  pro- 
tested by  a  notary  at  the  place  of  payment, 
and  that  the  authority  of  a  notary  is  con- 
fined  to  the  county  for  which  he  was  ap- 
pointed and  commissioned). 

20.  White  V.  Wilkinson,  10  La.  Ann.  394. 

21.  Mason  v.  Franklin,  3  Johns.  (N.  Y.) 
202;  Mitchell  c.  Baring,  10  B.  &  C.  4,  21 
E.  C.  L.  12,  4  C.  A  P.  36,  19  E.  0.  L.  395,  8 
L.  J.  K.  B.  O.  S.  18,  M.  &  M.  381. 

22.  See  supra,  XII,  B,   1,  note  00. 

23.  But  noting  the  bill  a  few  hours  after 
the  dishonor  and  on  the  same  day  will  be 
sufficient.  Crenshaw  v.  McKieman,  Minor 
(Ala.)    296;    Read   f.   Commonwealth   Bank, 

I  T.  B.  Mon.  (Ky.)  91,  15  Am.  Dec.  88; 
Cookendorfer  v.  Preston,  4  How.  (U.  S.]  317, 

II  L.  ed.  992. 

24.  Commercial  Bank  v.  Union  Bank,  19 
Barb.  (N.  Y.)  3S1  (holding  that  if  a  sight 
draft  is  not  paid  on  the  day  it  is  presented 
for  acceptance  it  should  be  protested  on  the 
same  day)  ;  Dennistoun  v.  Stewart,  17  How, 
(U.  S.)  608,  15  L.  ed.  228;  Washington 
Bank  V.  Triplett,  I  Pet.  (U.  S.)  26,  7  L.  ed. 
37;  Leftley  v.  Mills,  4  T.  R.  170;  Quebec 
Bank  v.  Ogilvy,  3  Dortou  (U.  C.)  200;  Har- 
riss  V.  Sohwob,  3  Rev.  Leg.  453. 

[XII.  B,  S.  a,  (I).  (A),  (1)] 
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neglect  to  note  a  biH  of  exchange  for  protest  on  that  day  will  only  be  excnsed 
by  inevitable  accident." 

(2)  Whebe  Gbaob  Is  Allowed.  Where  days  of  grace  are  allowed,  it  liu 
been  beld  that  in  order  to  hold  the  indorser  the  note  must  be  protested  on  tlie 
last  day  of  grace." 

^3)  Where  Due  on  Sunday  oe  Holiday.  A  bill  of  exchange  shonld  not 
be  protested  on  Sunday  or  a.  legal  holiday  nnleas  expreBsly  anthorized  by  statnte, 
and  the  general  rule  is  that  a  bill  maturing  on  Sunday  or  a  legal  holiday  should 
be  protested  on  the  day  following ; "  but  in  tlie  absence  of  statute  the  doctrine 
seems  to  be  well  settled  that  where  days  of  grace  are  allowed,  and  the  last  day  of 
grace  falls  on  Sunday,  then  the  bill  is  payable,  and  in  case  of  dishonor  sliould  be 
protested  on  the  preceding  Saturday." 

(b)  Inland  BiUa.  By  force  of  the  statnte  in  England  and  Canada,  inland 
bills  of  excliange  cannot  be  protested  for  non-payment  until  the  day  after  their 
maturity  and  dishonor,"  but  in  the  United  States  an  inland  bill  of  excliange 
Bometiraee  acquires  by  statute  the  properties  of  a  foreign  hill,  and  it  must  then 
be  treated  as  a  foreign  bill  and  protested  on  the  day  of  its  dishonor." 

(ii)  EXTEmyDfo  jPsotest.  Where  the  protest  has  been  once  duly  noted  it 
may  be  extended  into  a  full  protest  within  a  reasonable  time  before  trial,"  either 


Effect  of  datint  back  proteit.— It  ia  not 
auffldent  to  protest  a  bill  several  months  af- 
ter the  date  of  its  dishonor,  although  the 
protest  is  dated  back  to  the  da7  the  bill  was 
dishonored.  Commercial  Bank  «.  Barksdale, 
36  Mo.  563.  See  also  Bo^«  «.  Mobile  Branch 
Bank,  10  Ala.  970. 

2B.  Hudson  v.  State  Bank.  3  Port.  (Ala.) 
"10;  Mallory  v.  Kirwan,  2  Dall.    (Pa.)    192, 


1  L.  ( 


.  344. 


ae.  Mills  V.  Rouse,  2  Litt.  (K7.)  203; 
Feet  V.  Zanders,  S  Ia.  Ann.  364;  Canong«  0. 
Louisiana  State  Bank,  7  Mart.  N.  S.  (La.)  583; 
Carey  Lombard  Lumber  Co.  V.  Eallinger  First 
Nat.  Bank,  86  Tes.  290,  24  S.  W.  260.  See 
also    Alexandria    Bank    v.     Bwonn,    0    Pet. 

(U.  S.)  33,  9  L.  ed.  40. 

87.  Hagert;  v.  Engle,  43  N.  J.  L.  2B9; 
Sylvester  v.  Crohan,  138  N.  Y.  494,  34  N.  E. 
273,  63   N.   Y.    St.    113    laffirming    03    Hun 

(N.  Y.)  50B,  18  N.  Y.  Suppl.  546,  45  N.  Y. 
St.  320]  ;  Delaware  County  Bank  e.  Broom- 
hall,  38  Pa.  St.  135.  80  Am.  Dec.  471 :  Hirsh- 
field  p.   Ft   Worth  Nat.  Bank,   83  TeT.  452. 

18  S.  W.  743,  29  Am.  St.  Rep.  660,  15 
L.  R,  A.  039.  Contra,  Sanders  1J.  Ochiltree. 
6  Port.  (Ala.)  73,  30  Am.  Dec.  551,  where 
it  was  held  that  a  note  falling  due  on  Sunday 
is  payable  and  should  be  protested  on  the  pre- 
ceding Saturday  totally  irrespective  of  the 
question  of  days  of  grace  and  subject  only 
to  the  qualiHcation  that  a  note  payable  one 
day  after  date  and  executed  on  Saturday  is 
not  due  before  the  following  Monday. 

The  foimer  rule  in  New  York  was  that  a 
bill  of  exchange  falling  due  on  Sunday  might 
be  protested  after  dishonor  on  the  previous 
Saturday.       Jackson    «.     Richards,     2     Cai. 

(N.  Y.)   343. 

S8.  ATery  r.  Stewart,  2  Conn.  69,  7  Am. 
Dec.  240 ;  Chamberlain  v.  Maitland,  S  B.  Mon. 

(Ky.)    448;   Offut  v.   Stout,  4  J.  J.   Marsh. 

(Ry.)   332;  Lindenmuller  v.  People.  33  Barb. 

(N.  Y.)  648;  Campbell  v.  International  L. 
Assur.  Soc.,  4  Bosw.   (N.  Y.)   298j  West  e. 

[xir.  B.  6,  a.  (I).  (A),  {!)] 


Lee,  50  How.  Pr.  (N.  Y.)  313;  Salter  r. 
Burt,  20  Wend.  (N.  Y.)  205,  32  Am.  Dte. 
630;  Mechanics',  etc.  Bank  e.  Gibson,  7 
Wend.  (N.  Y.)  460.  See  Morris  V,  Bailev, 
10  S.  D.  507,  74  N.  W.  443. 

SO.  Leftley  v.  Mills,  4  T.  R.  170;  Bradbmy 
V.  Doole,  1  U.  C.  Q.  B.  442. 

80.  Battertons  v.  Porter,  2  litt.  (Ky.l 
388,  where  a  bill  was  discounted  at  a  bank 
whose  charter  made  such  bills  in  effect  for- 
eign bills. 

31.  Alabama. —  Decatur  Bank  v.  Hodges 
9  Ala.  631. 

Iowa. —  Chatham  Bank  v.  Allison,  15  Iowa 
387. 

Mistittippi, —  Qrimball  c.  Marshall,  3  So. 
£  M.  (Miss.)  369;  Fleming  v.  Fulton,  8  How. 
(Miss.)  473. 

IfissouH. —  Commercial  Bank  v.  Barksdale, 
36  Mo.  563. 

Neto  yorfc.— Oroton  First  Nat.  Bank  r. 
Crittenden,  2  Thomps.  A  C.  {N.  Y.)  118; 
Cayuga  County  Bank  r.  Hunt,  2  HUl  (N.  Y.) 
636. 

iSouth  Carolina. —  See  Aiken  v.  Cathcatt.  S 
Speer  |S.  C.)   642. 

TeimeMee. —  Union  Bank  r.  Holeomb,  S 
Humphr.   (Tenn.)  683. 

Vermont. —  Rutland,  etc.,  R.  Co.  t>.  Cole,  M 
Vt.  33. 

nnited  Btatea. —  Bailey  P.  Dotier,  6  How. 
(U.  S.)  23,  12  L.  ed.  328. 

England.— Gooatny  v.  Mead,  Bull.  N.  P. 
271;  Robins  v.  Qibson,  3  Campb.  334,  1 
M.  ft  S.  288;  Qeralopulo  v.  Wieler,  10  C.  B. 
690,  16  Jur.  316,  20  L.  J.  C.  P.  105,  3  Eng. 
L.  ft  Eq.  615,  70  E.  C.  L.  690;  Ott  v.  Uagin- 
nis,  7  East  359,  3  Smith  K.  B.  328;  Chaten 
V.  Bell,  4  Esp.  48;  Rogers  i>.  SUphens,  2  T.  a 
713,  1  Rev.  Rep.  60S. 

Delay  in  o^dng  aeaL — Where  the  protnt 
of  a  bill  was  written  and  signed  for  Uie  day 
of  its  dishonor,  but  the  notary  failed  to  sffii 
his  seal  until  several  months  afterward  but 
before  trial,  it  was  held  that  the  protest  tu 
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on  the  dsy  tliat  the  paper  is  dishonored  or  afterward,  and  the  same  mle  applies 
in  caee  of  payment  swpra  protest!^ 

b.  Premature  Protest.  "Where  a  hill  of  exchange  or  note  is  protested  piior 
to  the  date  of  ite  maturity  and  dishonor"  such  protest  cannot  he  r^arded  as 
Talid  to  fix  the  liability  of  the  indorser  and  is  nngatory.*' 

6.  Form  Ain>  BBCtuisriBS  —  a.  In  GeneraL  While  no  particular  form  is 
required  for  a  certificate  of  protest "  it  should  describe  or  identify  the  paper,** 
■which  is  usually  done  by  inciudinjf  therein  a  copy  of  the  note  or  bill "  or  by 
anuexinff  a  copy  or  the  original  and  referring  thereto.""  A  slight  misdeecription 
of  the  Bill  or  other  irregularity,  however,  is  immaterial  if  no  one  is  misled 
thereby." 

b.  Paptlenlar  Statements  —  ^i)  Psesentxent  and  Deiiaxd  —  (a.)  In  Gen- 
eral. The  certificate  of  protest  slionid  affirmatively  show  that  a  presentment  and 
demand  had  been  made  to  the  proper  party**  or  safficient  excuse  for  want 


-completed  in  time.    Billiagelej  r.  Stat*  Bank, 
S  Ind.  375. 

33.  Oeralopulo  f.  Wirier,  10  C.  B.  690,  15 


Jur.  316,  20  L.  J.  C.  P..  105,  3  Eng.  L.  A  Eq. 
£lfi,  70  E.  C.  L.  GSO;  Vaudewall  v.  TynAl, 
HAM.  87,  22  £.  C.  L.  480. 


33.  Protest  on  tlie  i*j  of  maturity,  accsid- 
ijtZ  to  the  ten&i  of  the  bill  or  note,  is  prema- 
"ttire,  where,  by  law  merchant  or  by  statate, 
.grace  is  allowed.     Gruger  c.  Lindheim,   (Tex. 

18S0)  le  s.  w.  420. 

Pienmption  ai  to  proteat. —  Where  the 
complaint  alleged  that  a  aight  draft  executed 
in  Arkansas  on  the  IGth  of  March  and  held 
in  Memphis,  at  a  time  not  designated,  was 
protested  for  non-payment  in  Kansas  City, 
Missouri,  on  the  nineteenth  of  said  month,  it 
was  held  that  this  did  not  show  a  premature 
protest  Wards  e.  Sparks,  63  Ark.  619.  14 
S.  W.  898,  10  L.  R.  A.  703. 

34.  Craig  P.  Price,  23  Ark.  933;  Hager^ 
r.  Engle,  43  N.  J.  L.  299;  Cruger  e.  Lind- 
lelm,  (Tex.  1890)   18  3.  W.  420. 

Piematnie  protest  actionable. — It  baa  been 
held  in  some  jurisdictions  that  a  premature 

Kitest  of  a  bill  of  exchange  Is  actionable. 
Isware  County  Bank  e.  Broomhall,  98  Fa. 
St.  135,  80  Am.  Dec.  471  (where  it  was  caused 
'by  mistake  in  reading  an  obscure  date)  ; 
Birshfield  p.  Ft.  Worth  Nat.  Bank,  33  Tex. 
-452.  IS  S.  W.  743,  29  Am.  St.  Bep.  0«0,  16 
L.  R.  A.  630. 

39.  DuprS  c.  Richard,  11  Bob.  (La.)  496, 
-43  Am.  Dec.  214. 

Inaccurate  or  nnsrammatlcal  lanEnase  will 
not  vitiate  the  certificate  if  its  meaning  can 
1)e  determined  readily  with  reasonable  cer- 
tainty. New  Orleans  Oas  Light,  etc.,  Co.  v. 
Hudson,  B  Rob.  (La.)  488. 

Dating  of  proteat. — While  it  is  proper  that 
the  protest  should  be  dated,  this  may  be  done 
at,  or  at  any  time  before,  the  trial  (Chatham 
3ank  t>.  Allison,  16  Iowa  357),  although  it 
should  not  bear  a  date  prior  to  the  time  of 
protesting  (French  f.  Campbell,  2  E.  Bl. 
163,  6  T.  B.  200,  3  Rev.  Rep.  164). 

36.  Vanwickle  v.  Downing,  19  Id.  Ann, 
S3  (where  the  variance  between  the  certificate 
and  tbe  draft  in  question  was  held  to  be  fatal 
SO  far  as  recovery  against  tbe  iodorser  was 
med)  i  Williams  V.  Smith,  48  Me.  136; 
[67] 


Fulton  V.  Maccracken,  IS  Md.  628,  81  Am. 
Dec.  620. 

37.  Mt.  Pleasant  Branch  SUte  Bank  o.  Mc- 
Leran,  2S  Iowa  300;  Fulton o.  Maccracken,  18 
Md.  623,  81  Am.  Dec.  620. 

38.  Fulton  V.  Maccracken,  18  Md.  52S,  81 
Am.  Dec.  620;  Lionberger  o.  Mayer,  12  Mo. 
App.  676.  See  also  Seneca  County  Bank  v. 
N^aes,  3  N.  Y.  442  \<i.flirm\ng  6  Den.  (N.  Y.) 
329];  Colms  t>.  State  Bank,  4  Baxt.  (Tenn.) 
422. 

Certlflcata  Indoiaed  on  protest.-^  It  was 
held  in  Lyman  v.  Boulton,  8  U.  C.  Q.  B.  323, 
that  a  certificate  of  protest  indorsed  on  a 
protest,  instead  of  being  written  on  the  foot 
of,  or  embodied  in  it,  aulBciently  complies 
with  7  Vict.  c.  4,  or  that  tbe  annexation  of  a 
copy  of  the  note  to  the  protest  or  affixing  it 
to  tbe  notarial  act  is  sufficient. 

39.  Alabama. —  Decatur  Back  v.  Hodges,  9 
Ala.  631;  Moorman  v.  State  Bank,  3  Port. 
(Ala.)  353. 

Louisiana. —  CadilloD  v.  Rodriguez,  25  Ia. 
Ann.  79. 

Weto  York. —  Onondaga  County  Bank  v. 
Bates,  3  Hill   (K.  Y.)   63. 

rejKu.— Reid  v.  Reid,  II  Tex.  S8S. 

TJntteA  Statet. —  Dennietoun  r.  Stewart,  17 
How.  (U.  S.)   806,  16  L.  ed.  228. 

If  an  Impossible  date  is  given,  as  for  in- 
stance a  year  after  the  actual  date,  the  mis- 
take may  be  corrected  at  tbe  trial.  Rose  v. 
Planters'  Bank,  6  Humphr.   (Tenn,|   335. 

40.  Louisiana. — Dupr6  r.  Richard,  11  Rob. 
(La.)  495,  43  Am.  Dec.  214;  Warren  c.  Bris- 
coe, 12  La.  472. 

ifaine.—  Page  v.  Gilbert,  80  Me.  486. 

liaryland.—  Wetherall  P.  Claggett,  28  Md. 
405;  Manning  v.  Hays,  6  Md.  5;  Nailor  c. 
Bowie,  3  Md.  251 ;  Crowley  v.  Barry,  4  0111 
(Md.)    J 94. 

tfijsouH.— Stix  C.  Matthews,  75  Mo.  96; 
Nave  V.  Richardson,  38  Mo.  130. 

t!ev>  York.—  See  Young  v.  Catlett,  6  Duer 
(N.  Y.)  437,  holding  that  a  certification  of  a 
notary  that  he  demanded  payment  of  an  as- 
signee of  the  makers,  who  were  insolvent, 
"  at  his  and  their  place  of  business,"  is  a 
sulficient  allegation  nf  demand,  although  it 
fails  to  state  that  the  makers  were  not  pres- 
ent when  the  demand  was  made, 

rxil.  A,  6,  b,  (1),  (A)l 
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tliereof,**  and  in  eome  jariadictions  the  manner  and  circninstancee  of  the  demand 
should  be  shown."  Thus  it  has  been  held  tbst  the  certificate  shonld  show  that 
the  holder  had  possession  of  and  produced  the  bill  at  the  time  of  making  tlie 
demand,"  although  this  would  not  l>e  necessary  where  failure  to  present  is  excused 
because  the  maker  or  accepter  could  not  be  found,**  but  the  name  of  the  party  to 
whom  the  presentment  was  made  need  not  be  stated." 

(b)  Time  and  Place  of.  It  is  essential  that  the  certificate  of  protest  should 
show  when  the  demand  was  made,*"  although  it  is  suflicient  if  it  shows  that  it  wa* 
on  the  day  prescribed  by  law,  the  exact  hour  of  presentment  not  necessarily  being 
averred.*^    It  must  also  truly,"  clearly,  and  nnmistakably  appear  that  the  pre- 

See  ftlso  WaUoa  o.  Brown,  II  Ohio 


South  Carxtlina. —  Dobson  V.  Laval,  4  Me- 
Cord  (8.  C.)  57. 

Tenneaaee. —  Oardner  v.  State  Bank,  1  SwtLn 
(Teim.)  420. 

Wiacotiain. —  Duckret  t.  Von  Lileinthftl,  II 
Wis.  o6. 

United  Statea. —  Muaaon  v.  lAke,  4  How. 
(U.  S.)  2S2,  II  L.  ed.  »67;  Bank  of  Alex- 
andria r.  Wilson,  2  Cranch  C.  C.  (U.  S.)  5, 
S  Fed.  Cas.  No.  856. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1118. 

Sufficient  BUe{i:«tion  of  piesentrntnL —  In 
determining  whether  or  not  an  nllegation  of 
preeentment  and  demand  is  sufficient,  pre- 
sumption will  be  in  favor  of  the  validity  of 
the  protest  where  mere  informality  ia  shown 
(McAndrew  V.  Radway,  34  N.  Y.  SU),  and 
it  has  been  held  that  it  would  be  sufficient  if 
the  certificate  stated  that  the  bill  was  "  dulj- 
presented"  (Wallace  c.  Crilley,  46  Wis.  S7T, 
1  N.  W.  301.  See  also  Commonwealth  Bank 
V.  Garey,  6  B.  Mon.  (Ky.)  820).  On  the 
other  hand  a  mere  statement  that  the  notary 
had  been  shown  a  letter  written  by  the  son 
of  the  drawee  to  the  holder  declining  to  pay 
the  bill  is  not  a  sufficient  allegation  that  the 
sum  had  been  presented  for  acceptance.  Qood- 
erham  i>.  Hutchison.  6  U.  C.  C.  P.  231. 

41.  Page  V.  Gilbert,  60  Me.  4SS. 

If  the  accepter  oi  maker  cannot  b«  found 
the  certiflcate  should  set  forth  the  nature 
of  the  inquiries  made  bo  that  it  will  appear 
therefrom  that  due  and  reasonable  diligence 
was  exercised  to  ascertain  hia  whereabouts. 
Nailor  v.  Bowie,  3  Md.  251;  Baumgardner  v. 
Reeves,  35  Pa.  St.  25U.  It  has  been  held  suffi- 
cient for  the  notary  to  state  that  he  went 
several  times  to  the  aocepter's  office  to  demand 
payment  but  could  find  no  one  in  or  about 
the  premises  (Union  Bank  i>.  Fowlkes,  2  Sneed 
(Tenn.)  555)  ;  but  a  statement  that  he  made 
inquiry  in  an  adjoining  oHice  and  was  there 
informed  that  the  office  ol  the  accepter  had 
been  removed,  and  that  he  made  diligent 
inquiry  therefor,  without  alleging  that  the 
accepter's  office  was  closed  or  abandoned 
(Gage  t>.  Dubuque,  etc.,  R.  Co.,  11  Iowa  310, 
77  Am.  Dec.  146.  See  also  Nailor  t>.  Bowie, 
3  Md.  261),  or  a  statement  that  he  went  to 
various  places  making  inquiry  of  divers  per- 
sona for  the  promisor  but  comd  not  find  him 
(Porter  e.  Judaon,  1  Gray  (Moss.)  175)  has 
been  held  insufficienL 

Excuses  foi  failnra  to  make  pieieutment 
end  demand  see  infra,  XIII,  H. 

42.  Maccoun  v.  Atchnfalaya  Bank,  13  La. 
[XII,  A.  8.  b.  (I),  (A)] 


473. 

If  demand  moat  be  made  by  ■  notary,  the 
statement  that  the  demand  was  made  by  sodl 
party  should  appear  in  the  certificate.  Cip« 
Fear  Bank  v.  Stinemetz,  1  Hill  (S.  C.)  44. 

A  statement  of  such  particulars  win  wA 
invalidate  the  protest  pven  where  they  are 
not  required  to  be  stated.  Reapers'  Bank  r. 
Willard.  24  111.  439. 

43.  Warren  t>.  Briscoe,  12  La.  472;  Smith 
e.  Gibbs,  2  Sm.  t  M.  (Miss.)  479. 

Sufficient  statement. —  It  has  been  held 
that  a  statement  in  a  certiflcate  that  tbs 
notary  "  went  with  the  annexed  draft  .  .  . 
to  said  bank  and  demanded  payment  thereof 
which  was  refused,"  is  a  sufficient  statemat 
of  demand,  and  his  possession  of  the  drift 
would  be  implied.  Vergennes  Bank  v.  Cam- 
eron, T  Barb.  (N.  Y.)  143.  See  also  Nott  r. 
Beard,  16  La.  308. 

44.  Union  Bank  v.  Fowlkes,  2  Sneed 
(Tenn.)  556.  See  also  Thomas  c.  Uarsh,  2 
La.  Ann.  353  (holding  that,  since  the  ob)ect 
of  presentation  and  exhibition  of  the  [u|)«r 
itself  is  to  enable  the  maker  to  know  that  lie  - 
is  paying  U>  a  party  entitled  to  receive,  sad 
that  it  is  ready  to  be  delivered  up  to  him  on 
payment,  it  follows  that  where  a  cashier  of 
a  bank  which  ia  the  holder  of  the  note  de- 
livers it  to  the  notary  for  the  purpose  of  be- 
ing protested,  no  statement  in  the  certificate 
of  protest  that  the  notary  exhibited  the  note 
to  the  cashier  on  presentment  is  necessary)  j 
Rosa  e.  Bedell,  6  Duer   (N.  Y.)   462. 

48.  Alabama.—  Curry  v.  Mobile  Bank,  ! 
Port.   (Ala.)    360. 

hoviaiana. — Austin  v.  lAtham,  19  I>.  98. 

MiaaouH.—  Stix  v.  Matthews,  75  Mo.  96. 

SoTlK  Dakota.— Ashe  v.  Beasley,  6  N.  D. 
101,  69  N.  W.  188. 

United  atatei. —  Hildebum  C.  Turner,  5 
How.   (U.  S.)   69,  12  L.  ed.  54. 

See   7   Cent,  Dig.   tit   "  Bills  and  Notes," 

;  1118. 

46.  Nailor  v.  Bowie,  3  Md.  251 ;  Hontia|- 
ton  Bank  v.  Hywll,  22  W.  Va.  142. 

Omiaaian  of  statement  of  time  of  protest 
—  Where  the  notarial  protest  failed  to  sUle 
that  it  was  made  in  the  forenoon  of  t^e  day  of 
protest  such  omission  was  held  to  be  fitil 
and  the  indorser  discharged.  Joseph  1^.  De- 
liale,  1  L.  C.  Rep.  244,  3  R.  J.  R.  Q.  3. 

47.  Cayuga  County  Bank  c.  Hunt,  2  Hill 
(N.  Y.)   635. 

48.  For  if  the  certificate  contains  an  in- 
correct statement  of  the  place  of  demasd,  u 
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sentment  and  demand  were  made  at  the  lawful  place  of  payment;"  but  as  a 
presumption  is  made  in  favor  of  the  repilaritj  of  a  notary's  proceedings"  aBtate- 
ment  that  the  demand  vas  made  at  the  drawee's  ofBce  will  raiBe  tlie  presumption 
that  it  was  made  at  his  place  of  business." 

(ii)  Djsbosqr  of  Papsb.  It  must  also  be  shown  in  the  certificate  that  the 
instrument  was  distionored  upon  presentment,'"  and  any  reasons  given  therefor 
may  be  properly  stated  therein."  Likewise  it  should  appear  if  a  conditional 
acceptance  is  oflered,"  and  &  protest  otherwise  sufficient  will  not  be  vitiated 
because  of  an  addition  by  the  notary  of  all  that  transpired  upon  presentment.'" 

(ill)  Notice  OF  Dishonor — (a)  In  Gmeral.  While  by  the  law  merchant  the 
certificate  of  protest  need  not  state  that  notice  of  dishonor,  had  been  given  to 
those  secondarily  liable,**  yet,  as  the  statutes  have  generally  made  a  recital  to  that 
eS.&A  pHma facie  evidence  that  notice  has  been  given,"  it  follows  that  the  certifi- 
cate must  aa  a  rule  clearly  show  that  such  notice  has  been  duly  and  properly  sent,"* 


for  instance  tliat  it  was  made  at  the  ac- 
cepter's office  when  it  was  in  fact  at  his 
former  and  not  his  actual  place  of  buaiueaB, 
an  indoraer  making  a  payment  on  the  faith 
of  such  statement  may  recover  it.  Talbot 
V.  National  Bank,  tZB  Mass.  67,  37  Am.  Rep. 
302. 

49.  Alabama. —  See  Bolt  e.  Corr,  64  Ala. 
112,  where  the  protest  of  a  note  which  was 
made  payable  "  at  anj'  bank  in  Savannah, 
Georgia,"  showed  that  the  note  was  pre- 
sented for  payment  "  at  the  Southern  bank 
of  the  State  of  Georgia,"  but  did  not  ex- 
pressly allege  that  such  bank  was  in  the  city 
of  Savannah.  It  appeared  in  the  protest, 
however,  that  it  was  made  in  the  city  of 
Savannah,  and  there  was  a  recital  therein 
that  the  notary  resided  in  that  city.  The  pro- 
test also  concluded  "  done  and  protested  in 
the  city  of  Savannah."  It  was  held  that 
there  was  a  sufficient  showing  that  the  bank 
at  which  the  payment  was  made  was  located 
in  Savannah. 

Kentucky. —  Se«  Barbaroux  v.  Waters,  3 
Met«.  (Ky.)  304,  holding  that  a  aUtement 
that  the  bill  was  presented  to  the  secretary 
of  a  banking  company  was  a  sufScient  allega- 
tion that  the  presentment  was  made  at  the 
company's  place  of  businesa. 

Louisiana. —  Coleman  v.  Flint,  16  La.  260 
(holding,  however,  that  where  it  clearly  ap- 
pears from  a  perusal  of  the  certificate  that 
the  demand  was  made  at  the  banking  honse, 
it  is  sufllcient  without  an  express  allegation 
to  that  effect);  Warren  v.  Allnut,  12  La.  454. 

liaryUmd.- —  People's  Bank  v.  Brooke,  31 
Md.  7,  1  Am.  Rep.  11. 

Hew  York. —  Brooks  p.  Higby,  11  Hun 
(N.  Y.)  236  (holding  that  where  a  drawee 
had  two  places  of  business  in  the  same  city 
a  certificate  that  the  bill  was  presented  "  at 
the  place  of  business,"  without  specifying 
which  place,  is  iusuOlcient)  ;  Otsego  County 
Bank  P.  Warren,  18  Barh.  (N.  T.)  290.  See 
also  Seneca  County  Bank  t>.  Keass,  6 
Den.  (N.  Y.)  320,  where  it  was  held  that 
while  the  certificate  should  have  shown  the 
bank  at  which  the  presentment  was  made, 
yet,  under  a  statement  that  it  was  presented 
to  the  cashier,  evidence  was  admissible  to 
show  that  t^e  presentment  was  at  the  proper 
bank. 


Tennettee. —  Worl^  v.  Waldran,  3  Sneed 
(Tenn.)    548. 
fiO.  Gardner  V.  State  Bank,  1  Swan  (Tenn.) 

420. 

61.  Burbank  f.  Beach,  16  Barb.  (N.  Y.) 
320.    See  also  Poydras  t.  Bell,  14  La.  301. 

52.  Sinclair  v.  Lynah,  1  Speers  (S.  0.) 
244. 

DIahonot  may  b«  Implied,  however,  if  there 
is  a  statement  In  the  certificate  that  notice 
of  protest  had  been  given,  and  nothing  to  the 
contrary  appears  therein  to  show  that  there 
had  not  been  sufficient  demand  and  refusal. 
Wetherall  v.  Claggett,  28  Md.  46fi;  Manning 
V.  HaVB,  6  Md.  a;  Nailor  v.  Bowie,  3  Md. 
251.  See  also  Russell  c.  Crofton,  1  U.  C.  C.  P. 
428. 

03.  Duprti  V.  Richard,  11  Rob.  (La.)  496, 
43  Am.  Dec.  214;  Gardner  v.  State  Bank,  1 
Swsn   (Tenn.)   420;  Chitty  Bills  374. 

64.  Bentlnck  v.  Dorrien,  6  East  199,  2 
Smith  K.  B.  337;  Sproat  v.  Matthews,  1  T.  R. 
182. 

56.  Reapers'  Bank  v.  Willard,  24  111.  433, 
76  Am.  Dec.  755. 

56.  Martin  v.  Brown,  7G  Ala.  442. 

57.  Cettlflcate  aa  prima  fade  evidence  sea 
infra,  XIV,  E   [8  Cyc.]. 

68.  Alabama. —  Jordan  v.  Long,  109  Ala. 
414,  19  So.  843,  holding  that  the  fact  that  the 
recital  of  notice  was  written  below  the  no- 
tary's signature  and  official  seal  did  not  ren- 
der the  certificate  had. 

California. —  Kellogg  v.  Pacific  Box  Fac- 
tory, 57  Cal.  327,  holding  that  a  statement 
that  the  parties  had  been  "  duly  notified " 
was  sufficient. 

/ndiono.— O'Neil  c.  Dickson,  11  Ind.  263. 

Louisiana. —  Crane  c.  Beuit,  20  La.  Ann. 
228.  For  sufficiency  of  such  notice  in  this 
state  see  Union  Bank  V.  Jones,  4  La.  Ann, 
220;  Manadue  c.  Kitchen,  3  Rob.  (La.)  261, 
38  Am.  Dec.  237. 

Jfa>n«.— Page  v.  Gilbert,  60  Me.  486. 

Minneiota. —  Bettis  v.  Schreiber,  31  Minn. 
329,  17  N.  W.  863. 

"New  York. —  Vergennes  Bank  P.  Cameron,  T 
Barb.  (N.  Y.)  143,  holding  that  where  the 
certificate  made  no  mention  of  service  of 
notice  of  dishonor  except  by  a  memorandum 
at  the  foot  of  the  draft,  such  memorandum 
would  form  no  part  of  the  official's  certificate 
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This  jxxm  nsn^lj  be  done  b;  a  geDeral  aTerment  that  notice  of  dishonor  haa  beei 
^ven,  toe  contents  of  the  notioe  not  neeeBsarily  being  set  ont,"  although  in  Bome 
jnriadictions  the  statute  reqniree  a  statement  of  the  manner  in  which  gnch 
notice  was  sent,*"  by  a  recital  of  facts  constituting  the  giving  of  notice  in  a  law- 
ful manner,**  or  a  statement  showing  the  exercise  of  due  diligence  ns  an  exeose 
for  not  giving  it* 

(b)  Where  SctU  iy  Mail.  Where  the  notice  tnnst  be  sent  by  mail  the  certifi- 
cate shonld  state  the  poet-office  to  which  the  letter  containing  tlie  same  vw 
directed  "  and  the  day  snch  notice  was  mailed.**  Generally  spealiing  a  statement 
that  the  notice,  directed  to  the  indoreer  at  a  certain  place,  was  deposited  in  the 
mail  is  siifficient,*"  and  it  need  not  be  stated  by  whom  the  mailing  was  done* 
While  it  has  been  held  that  properly  speaking  the  certificate  should  state  that  the 
notice  was  properly  stamped  and  addressed"  a  statement  of  muling  would  seem 
to  imply  a  proper  stamping**  and  addrosdng,"     On  the  other  hand  it  has  heat 


and  would  not  be  evidence  of  the  aending  o( 
proper  notice. 

59.  Georgia. —  Walker  v.  Augusta  Bank,  3 
Ga.  480. 

loica. —  Fuller  f.  Dingman,  41  Iowa  608. 

Masaadhuaettx. —  Legg  V,  Vinal,  16G  Hasa. 
BSS,  43  N.  E.  SIS. 

Mintteaota. —  Bettia  v.  Schreiber,  31  Minn. 
828,  17  N.  W.  983. 

Hew  Bampahire. —  Simpson  c.  White,  40 
K.  H.  540;  Rushworth  r.  Moore,  3«  N.  H. 
188. 

Ifeio  Tork. —  Seneca  Countj  Bank  v.  Neara, 
3  N.  Y.  442  [afflrminff  5  Den.  (N.  Y.|  329]. 

Canada.—  Rueaell  v.  Crofton,  1  V.  C.  C.  P. 
428.    See  also  Ljman  r.  Bonlton,  8  U.  C.  Q.  B. 

60.  Bnrk  c.  Shrere,  39  N.  J.  L.  214. 

In  Maine  it  would  seem  tbat  prior  to  tiie 
act  of  1858,  the  mode  In  which  the  notice  was 
■eni  must  be  stated  (Union  Bank  e.  Hmn- 
phre^i,  48  Me.  172;  Bradley  e.  Davis.  28  Me. 
4S),  although  this  rule  does  not  seem  to  have 
Btways  been  applied  rigidlj  in  that  statefSee 
Pattee  e.  McCrillie.  53  Me.  410;  Orono  Bank 
e.  Wood,  49  Me.  20;  Ticonic  Bank  v.  SUek- 
pole,  41  Me.  321,  66  Am.  Dee.  246;  Langler 
V.  Palmer,  30  Me.  467,  50  Am.  Dec.  634). 

'01.  Cmter  v.  Thomason,  19  Ala.  717;  Hives 
V.  Parmley,  18  Ala.  256;  Plantera',  etc.,  Bank 
ff.  Kins,  0  Ala.  279;  OTfeil  c.  Dickson,  11  Ind. 
253;  Union  Bank  e.  Campbell,  2  La.  Ann. 
7E9;  Menard  v.  Winthrop,  2  La.  Ann.  333; 
Saul  V.  Brand,  1  La.  Ann.  06;  Union  Bank  D. 
Smith,  9  Rob.  (I*.)  75;  McVeigh  v.  Old  Do- 
minion Bank,  28  Oratt.  (Va.)  786. 

Ai  to  sufficiency  of  the  avennent  of  mck 
facts  in  the  rariona  jurisdictions  see  Curry 
ff.  Mobile  Bank,  8  Port.  (Ala.)  3«0;  Louisi- 
ana State  Bank  c.  Dnmartrait,  4  La.  Ann. 
483;  Young  v.  Patterson,  11  Rob.  (La.)  7; 
Manadue  r.  Kitchen.  3  Rob.  (La.)  261,  88 
Am.  Dec.  237;  Austin  r.  Latham,  IB  La.  88; 
Commonwealth  Bank  t>.  Mudgett,  44  N.  ¥. 
614  [affirming  46  Barb.  (N.  Y.)  663];  Town- 
aend  r.  Auld,  10  Misc.  (N.  T.)  343,  31  N.  Y. 
Suppl.  29,  83  N.  y.  St.  418.  24  N.  Y.  Civ. 
Proc.  181  [reverwig  B  Misc.  (N.  Y.)  518,  28 
N.  Y.  Suppl.  748,  59  N.  Y.  St.  274.  and  hold- 
ing that  a  oertilkwto  of  the  giving  of  notiea 
"III,  A.  e.  b.  (ra).  (a)] 


to  an  indoreer  whose  residence  wa«  in  the 
city  of  New  York  was  sufBcient  where  it  gan 
big  address  as  "  Ncnr  York  "] ;  Colms  c.  State 
Bank,  4Baxt.  (Tmn.)  422 ;  Golladay  p.  Union 
Bank,  2  Head  (Tenn.)  67. 

Certainty  oa  to  avennent*. —  Inasmocb  u 
notaries -ought  only  to  l>e  held  to  reasonable 
certainty  in  the  ose  of  their  language,  tbe 
particulars  of  service,  such  as  the  hour  of 
the  day.  or  that  the  individual  par^  with 
whom  the  notice  waA  deposited,  need  not,  it 
has  been  held,  be  specified,  but  will  be  pre- 
sumed to  be  regular  in  the  absence  of  proof 
to  the  contrary.  Adams  v.  Wright,  14  Wit. 
408. 

As  to  fact*  eaitatiwl  to  the  sivins  of  Uv- 
ttl  notice  see  infra,  Xm,  G. 

6S.  Halliday  ti.  Martinet,  20  Johaa.lN.Y.) 
168,  11  Am.  Dec  262. 

As  to  sufficiency  of  avennenta  of  ^ffictsce 
see  Poyrous  r.  Davis,  17  La,  479;  Vigen  c. 
Carlon,  14  La.  89,  33  Am.  .Dec  S75;  Porter 
o.  Boyle,  8  Ia.  170;  Preaton  v.  D^ssoo,  7 
Ia.  7. 

63.  Curry  v.  Mobile  Bank,  8  Port  (Ala.) 


463. 

Kentucky. —  McClane  v.  Fitch,  4  B.  Men. 
(Ky.)   B«. 

J/atne.— Pattee  v.  MeCrillis,  63  Me.  410; 
Lewiston  Falls  Bank  r.  Leonanl,  43  Me.  144, 
69  Am.  Dec  40. 

New  Tork. —  Barber  «.  Kctchnm,  7  Hill 
(N.  Y.)  444  {afflrminff  4  Hill  (N.  Y.) 
224]. 

Tirgitiia. —  Slaughter  c.  Farland,  31  Orati 
(Va.)    134. 

66.  Barber  P.  Kctchnm,  7  Hill  (N.  T.) 
444   [affirming  4  HiH    (N.  Y.)    224]. 

67.  Allen  v.  Georgia  Nat  Bank,  B8  Ga. 
347.  See  also  Planters',  etc.  Bank  f.  King. 
9  Ala.  279. 

68.  Brooks  e.  Day,  11  Iowa  48;  Pier  r. 
Henrichshoffen,  87  Ho.  183,  29  Am.  Bep. 
fiOl;  Rolla  Stat«  Bank  t>.  Peioldt,  BS  Mo. 
App.  404,  89  8.  W.  61. 

eo.  Smith  V.  Janes,  20  Wend.  (K.  Y.) 
192,  32  Am.   Dec  6S7. 
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lield  that  thd  certificate  mnst  state  that  the  place  to  which  the  Qotice  was  sent  was 
the  repnted  residence  or  poHt-office  of  the  indoreer." 

e.  Verlllcatlon.  In  the  absence  of  a  Btntnte  reqniring  it^  a  seal  is  nnnec^- 
sary  to  the  validity  of  a  certificate  of  protest,"  tlie  officer's  official  signature  alone 
being  sufficient,'*  Nor  as  a  rule  arc  witneflses  required  to  aathenticate  the  instra- 
ment  or  signatnre  of  the  officer," 

d.  B7  What  Law  QoTemed.  Tlie  law  of  the  place  where  the  bill  is  payable 
governs  as  to  the  form  and  sufficiency  of  the  protest." 

7.  ActEPTANCB  Sdpra  Prgtkst  —  a.  When  AllowaUe.    Acceptance  «?fj>ra^?v- 


70.  P«abod7  Ins.  Co.  c.  Wilson,  29  W.  Va. 
£28,  8  S.  E.  3S8.  Contra,  Legg  r.  Vinal,  160 
Mara.  555,  43  N.  K  618. 

In  Hew  Yoik  it  wra  at  od«  time  beld  that 
the  certificate  must  st«t«  that  the  notice  woa 
aent  to  the  post-office  nearest  the  indorser'e 
residence  ( Roi<ere  v.  Jackson,  IB  Wend. 
(N.  Y.|  383),  but  under  the  act  of  IB35  the 
certificate  need  not  state  the  reputed  place 
of  residence  of  the  party  notified  or  the  post- 
oiSce  nearest  thereto  (Treadwell  c.  Hoffman, 
5  Daly  (N.  Y.)  207;  Barber  v.  Ketehum,  7 
Hill  IN.  Y.)  444). 

71.  The  law  morcliant  has  in  many  jntii- 
dictioaa  been  cbanged  and  modified  bj  statu- 
toi?  enactments  in  this  respect.  See  Homes 
t.  Smith,  16  Me.  181  (holding,  however,  that 
while  the  statute  required  the  certificate  to 
be  under  seal,  jet  the  aame  requirements 
did  not  hold  with  r^ard  to  the  record  of 
protest  <m  file  in  the  clerk's  office)  ;  Morris 
r.  Foreman,  1  Dall.  (Pa.)  193,  1  L.  ed.  96, 
11  Am.  Dec.  235  (where  it  is  held  that  the 
protest  for  non-acceptance  must  be  sealed)  ; 
Merchants'  Bank  v.  Spinney,  13  Nova  Scotia 
87. 

Wliat  coMtitntea  anffidant  seaL— Where 
the  seal  of  a  notary  is  necessary  it  has  been 
iield  that  the  impression  of  the  same  on  a 
paper  i«  sufficient  (Carter  D.  Burley,  QN.  H. 
558;  Manchester  Bank  ».  Slasoo,  13  Vt 
334),  the  fact  that  it  is  partially  defaced 
being  immaterial  so  long  as  the  impression 
of  the  seal  remainB  discernible  (Bradley  v. 
Northern  Bonk,  60  Ala.  262).  Bo  too  an 
ofl[icial  seal  between  two  certificates,  both 
of  which  were  on  one  page,  the  one  conta.ia- 
ing  the  statement  of  presentment  and  the 
other  the  fact  of  service  of  notice  on  the  in- 
dorser,  ia  a  sufficient  verification  of  tlie 
whole  official  recital  of  fact  contained  in  the 
inntrument.  Olcott  t'.  Tioga  R,  Co.,  27  N.  Y. 
646,  84  Am.  Dec.  208  [d^^rmtn^  40  Barb. 
<N.  Y.)  17S].  On  the  other  hand  a  scroll 
would  be  insufficient  as  a  seal  for  this  pur- 
pose under  the  law  merchant  (2  Daniel  N^. 
Instr.  S  047;  1  Edwards  Bills  41  N.  J  640) 
and  a  notarial  seal  imprinted  in  ink  on  a 
certificate  of  protest,  no  impression  being 
made  in  the  paper,  is  insnfflcient  under  the 
statutes  of  New  York  (Richard  v.  Boiler,  6 
Daly  (N.  Y.}  460,  51  How.  Pr.  (N.  T.) 
371). 

72.  Huffaker  r.  Monticelio  Nat.  Bank,  12 
Bush  (Ey.)  287;  Commonwealtli  Bank  v. 
Pursley,  3  T.  B.  Mod.  (Ey.)  238;  Lambeth  t>. 
Caldwell,  1  Rob,  (La.)  fll ;  Parkersburg 
Second  Nat.  Bank  c.  Chancellor,   9  W.  Va. 


60;  Commercial  Bank  «.  Br»a,  17  U.  C.  C.  P. 
473;  Russell  t.  Oofton,  1  O.  C.  C.  P.  428; 
Ross  t>.  McKindsay,  1  U.  C.  Q.  B.  507 ;  Ooldia 
V.  MaiweU,  1  U.  C.  Q.  B.  424. 

73.  HulTaker  v.  Monticello  Nat.  Bonk,  12 
Bush  (Ky.)  287;  Fulton  r.  Maccracken,  18 
Ud.  628,  81  Am.  Dec.  620  (holding  that 
such  signature  may,  howev^,  be  made  by  the 
officer's  clerk,  or  even  printed) ;  Bamajd  c. 
Planters'  Bank,  4  How.   (Miss.)   08. 

Under  the  dvll  law  the  signature  slone  was 
sufficient.  Dom.  B.  8.  tit.  1,  art.  80;  Dom. 
B.  2,  Ut.  6,  I  $,  Poatletb.  Dist  Notary 
[cited  in  BochesUr  Bonk  v.  Gray,  2  Hill 
(N.  Y.)  227]. 

74.  Bradford  c.  Cooper,  1  La.  Ann.  325; 
Johnson  v.  Brown,  154  Moss.  105,  27  N.  E. 
904;   Anonymous,   IS  Mod.  845. 

In  l/ooiaiana  no  witnesses  are  required 
when  tbe  notary  makes  a  demand  or  protests 
a  bill  or  note,  the  statute  requiring  several 
persons  only  to  attest  the  notice  entered  of 
protest  in  his  record  (Gale  n.  Eemper,  10 
Ia.  205),  and  while  alter  the  completion  and 
verification  of  the  record  the  notary  would 
have  no  right  to  change  the  same  yet,  inas- 
much as  he  makes  errors  or  omissions  there- 
in prior  to  its  oompletion,  any  alterations 
or  erasures  must  be  proved  to  be  made  after 
such  time  to  invalidate  It  (Marsoudet  c, 
Jacobs,  «  Bob.   (La.)   276). 

75.  fllinott.— Wooley  t.  Lyon,  117  HI.  244, 

6  N.  E.  885,  57  Am.  Rep.  867. 

Jouxi.—  Chatham  Bank  t.  Allison,  15  Iowa 
S57.     Compare  Thorp  v.  Craig,  10  Iowa  461. 

Xenluelcy. —  McClaue  «.  Fitch,  4  B-  Mon. 
(Ky.)   699. 

i;Out«ian«. —  Tickner  r.  Roberts,  11  La.  14, 
30  Am.  Dec.  706,  where  the  bill  was  payable 
in  the  state  of  Alabama,  and  as  the  form  of 
the  protest  ijid  not  comply  with  the  law  of 
that  state  it  was  held  to  be  inadmissible  by 
the  courts  of  Louisiana. 

Maine.—  Orono  Bank  e.  Wood,  40  Me.  26. 

Wbuj  Hampshire. —  Carter  v.  Burley,  0 
N.  H.  5.18. 

fieto  Yorfc.— Ross  r.  Bedell,  5  Duer  (N.  Y.) 
462;  Aymar  v.  Sheldon,  12  Wend.  (N.  Y.) 
430,  27  Am.  Dec.   137. 

TentKStee. — Thompson  f.  Commercial  Bank, 
3  Coldw.   (Tenn.)   46;  Carter  c.  Union  Bank, 

7  Bumphr.   (Tenn.)   548,  40  Am.  Dec.  89. 
United  Btatea.—  Sec  Neederer  v.  Barber,  17 

Fed.  Cos.  No.   10,079. 

Canada. —  Bank  of  America  t;  Copland,  4 
Montreal  Leg.  N.  164. 

See  7  Cent.  Dig.  tit.  "Bills  and  Note*," 
i  1054. 
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test  IB  allowable  odI;  where  acceptance  l>y  the  drawee  lias  been  refused  and  tlic 
bill  has  been  protested,"  and  the  liolder  of  a  bill  maj  elect  to  take  or  refute  eucIi 
an  acceptance." 

b.  B;  Whom  Made.  Acceptance  may  be  made  bv  any  person  "^  and  for  the 
honor  of  any  particular  party,  and  while  there  cannot  "be  a  series  of  accepters  for 
the  honor  of  the  same  party,^  there  may  be  several  accepters  for  the  honor  of 
different  parties." 

0.  How  Made."  Where  there  is  an  acceptance  for  honor  or  supra  protest  the 
party  so  accepting  should  appear  before  a  notary  public  and  witness  and  declare 
that  he  accepts  such  protested  bill  for  the  honor  of  the  drawer  or  indorser,  as  the 
case  may  be,  and  that  he  will  pay  it  at  tJie  appointed  time,"  Where  no  person  is 
designated  as  the  party  honored,  the  presumption  is  that  the  acceptance  is  for  the 
honor  of  the  drawer.*'  Acceptance  may  be  expressed  in  full,  as  in  the  case  where 
the  accepter  writes :  "  Accepted  under  protest,  for  honor  of  Messrs.  A  &  B,  an<I 
will  be  paid  for  their  account  if  regnlarly  protested,  and  refused  when  due."** 
The  more  usual  form,  however,  consists  simply  of  the  words  "  Accepted  supra 
protest,"  or  "  Accepted  S.  P.  for  the  honor  of"  a  person  named  signed  by  the 
accepter" 

d.  Effbct  of  —  (i)  Ty  GsifERAL.  An  acceptance  supra  protest  is  a  promise 
hy  the  accepter  to  pay  the  bill  if  the  drawee  refuses  payment  on  its  due  present- 
ment for  that  parpose,  and  if  the  accepter  for  honor  is  duly  notified  of  such 
refusal."  It  admits  the  genuineness  of  the  drawer's  signature  and  the  accepter 
is  bound  by  anyestoppel  binding  on  the  party  for  whose  honor  he  accepts ;"  and 
BDch  acceptance  inures  to  the  nenetit  of  all  the  parties  snbseqnent  to  him  for 
whose  honor  it  is  made.*' 

(ii)  RiOBT3  OF  Accepter.  One  who  accepts  a  bill  for  the  honor  of  the 
drawer  or  of  an  indorser,  even  without  his  request  or  knowledge,  is  entitled  to 
have  recourse  to  such  party  honored  and  to  all  parties  liable  on  the  bill  to  him." 


76.  UtLj  o.  Kelt}',  27  Ala.  407;  Barmg  v. 
Clark,  IS  Pick.  (Mass.)  220;  Konig  c.  Bay- 
ard, J  Pet.  (U.  S.)  250,  7  L.  ed.  132;  Hoare 
V.  Cazenove,  18  East  391,  14  Rev,  Eep.  370; 
Hussej  «.  Jacob,  1  1A.  Raym.  87;  Eo)  p. 
Wackerbath,  6  Vea.  Jr.  674. 

77.  Pillana  v.  Van  Mierop,  3  Burr.  1063; 
Oregory  v.  Walcup,  Comyns  75;  Mitford  t>. 
Walcot,  12  Mod.  410. 

78.  The  drawee  hinMlf  maj  accept  the 
bill  for  the  honor  of  the  drawer  or  indorser, 
where  he  does  not  choose  to  accept  the  bill 
drawn  generally  on  account  of  the  peraon 
in  whose  favor  or  on  whoee  account  he  is 
advised  it  is  drawn  (Swope  v.  Robb,  40  Pa. 
St.  186,  80  Am.  Dec.  667;  Schimmelpennich 
V.  Bayard,  1  Pet.  (U.  S.)  264,  7  L.  ed.  138), 
but  if  be  is  bound  in  good  faith'to  accept  he 
cannot  change  his  relations  to  the  parties 
and  accept  aupra  protett  for  the  honor  of  an 
indoraer,  but  must  either  accept  or  refuse 
(Schimmelpennich  r.  Bayard,  1  Pet,  (U.  S.) 
264,  7  L.  ed.  138). 

79.  Jackson  v.  Hudson,  2  Campb.  447. 

80.  Jackson  v.  Hudson,  2  Campb.  447; 
Benwes  Lex  Mercatoria  33;  Chittj  Bills  37S. 

81.  The  Negotiable  Inatniiiieata  Law,  sec- 
tion 231,  provides  that  "an  acceptance  for 
honor  supra  p.'otest  must  be  in  writing  and 
indicate  that  it  is  an  acceptance  for  honor, 
and    must   be   signed    I^  the    acceptor    for 

The  Bills  «f  Exchange  Act,  section  66,  sub- 
section  3,  provides  that  "  an  acceptance  for 
[XII.  A.  7,  a] 


honor  tupra  protest  in  order  to  be  valid  must 
(a)  Be  written  on  the  bill,  and  indicate  that 
it  is  an  acceptance  for  honor:  (b)  Be  signed 
by  the  acceptor  for  honor." 

82.  Qazzam  v.  Armstrong,  3  Dana  (Ev.) 
654. 

83.  Ncs.  Instr.  L.  |  282;  Bylea  BilU  268; 
Chitty  Bills  3B7. 

84.  Mitchell  v.  Baring,  10  B.  t  C.  4.  21 
E.  C.  L.  12,  4  C.  &  P.  35,  10  E.  C.  L.  3»5,  8 
L.  J.  K.  B.  0.  8.  18,  M.  k  M.  381, 

85.  Bylcs  Bills  402;  Chitty  Bills  387; 
Thompson  Bills  323. 

86.  Schofield  v.  Bayard,  3  Wend.  (X.  Y.l 
488;  Mitchell  r.  Baring,  10  B.  &  C.  4.  21 
E.  C.  L.  12,  4  C.  t  P.  35,  19  E.  C.  L.  385, 
M.  t  M.  381 ;  Gregory  c.  Walcup,  Comyns  75 ; 
Hoare  v.  Cazenove,  16  East  391,  14  Rer.  Rep. 
370;  Vandewall  p.  Tyrrell,  M.  &  M.  87,  22 
E.  C.  L.  480. 

87.  Salt  Springs  Bank  r.  Syracuse  Sav. 
Inst.,  62  Barb.  (N.  Y.)  101;  Phillips  r.  Im 
~  L.  E.  1  C.  P.  463,  35  L.  J.  C.  P.  220. 


6  D.  &  R.  403,  3  L.  J.  K.  B.  O,  S.  53,  10 
E.  0.  L.  198. 

88.  Konig  v.  Bayard,  1  Pet,  (U.  S,)  250, 

7  L.  ed.  132:  In  re  Overend.  I*  H.  6  Eq.  Hi, 
IS  L.  T.  Rep.  N.  B.  230,  10  Wkly.  Vxp. 
660. 

89.  Freeman  v.  Perot,  2  Wash,  (U.  S.I 
486,  9  Fed.  Caa.  Ko.  6,087:  Goodall  i  ~  ' 
hill,  1  C-  B.  833.  0  J«r.  654,  14  I    " 


654,  14  L.  jy'c.  I 
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It  is  his  doty,  however,  npon  acceptance  of  the  bill,  to  notify  tlie  party  forvhase 
honor  it  was  doae,""  and  upon  tlie  payment  of  aiich  bill  under  protest  for  honor, 
he  Bbould  give  reasonable  notice  to  the  person  for  whose  honor  he  pays ;  other- 
wise the  latter  will  not  be  bound  to  refund."  Where  a  party  accepts  for  the 
honor  of  the  drawer  only,  the  general  rule  is  that  he  will  have  no  recourse  f^ainst 
the  iadorsera,  and  iu  case  of  acceptance  for  the  honor  of  an  indorser  he  willhave 
no  recourse  against  subsequent  indorsers.**  The  drawee  who  has  accepted  a  bill 
of  exchange  is  liable  to  one  who  has  accepted  it  under  protest  for  better  secarity, 
although  the  original  acceptance  was  given  without  funds  of  the  drawer  being  in 
the  accepter's  hands  to  meet  it.** 

(hi)  Liabilities  of  Accefteb.  An  acceptance  for  honor  is  in  the  nature  of 
a  conditional  acceptance.  It  is  an  undertaking  to  pay  if  the  original  drawee, 
upon  presentment  to  him  for  payment,  should  persist  in  dishonoring  the  bill,  and 
such  dishonor  by  him  be  notihed  by  protest  to  the  person  who  has  accepted  for 
honor."  Therefore  demand  of  payment  must  be  made  of  the  accepter  for  honor 
After  due  presentment  for  payment  to  the  drawee  and  protest  for  non-payment, 
in  order  to  render  him  habie.      , 

8.  PATMfiHT  Sdpba  PROTEST  —  a.  By  Whom  Hade.  A  p&yment  supra  protect, 
'which  may  be  made  on  both  foreign  and  inland  bills,"  may  generaUy  speakiug 
he  made  by  either  a  party  to  the  bill  or  a  stranger  thereto,  for  the  honor  m 
another  party,"  but  the  payer  should  declare,  usually  iu  the  presence  of  the 
notary,  for  whose  honor  the  payment  was  made.* 

b.  When  Hade.  As  a  general  rule  "  a  payment  for  the  honor  of  a  party  must 
not  be  made  before  protest,^  although  it  is  uot  essential  that  the  protest  be  for- 
mally completed,^  and  payment  before  such  time  raises  the  presumption  that  it 


146,  GO  E.  C.  L.  233;  Smith  v.  Nisaen,  1  T.  R. 
^69. 

80.  SdwftrdB  BiUs,  |  441;  Stoiy  BUU, 
I  2Se. 

91.  Wood  V.  Pugh,  r  Ohio,  Pt.  II,  156. 

02.  Gazzam  p.  Armstrong,  3  Dana  (Ky.) 
564,  557  (where  the  court  said:  "We  are  de- 
cidedly ot  the  opinion,  that  be  [the  accepter 
ioT  honor]  acquired  no  demand,  or  right  of 
sction,  againBt  any  party  Bubaequent  to  the 
one  for  whom  he  made  the  payment,  and  that 
«yen  aguinst  the  preceding  parties,  he  was 
only  substituted  to  the  rights  of  that  party, 
in  the  same  condition  as  if  he  had  paid  the 
bill  himself"};  Rowland  r.  Carson,  IB  Pa. 
8t.  453;  Ex  p.  Lambert,  13  Vea.  Jr.  179.  But 
see  Mertens  v.  Winnington,  1  Esp.  113,  where 
Jjord  Kenyon  laid  down  the  proposition  that 
where  a  bill  is  so  taken  up  the  party  who 
does  so  is  to  be  considered  as  an  indorsee 
paying  full  value  for  the  bill,  and  as  such 
entitled  to  all  the  remedies  to  which  an  in- 
dorsee would  be  entitled,  that  is,  to  sue  all 
the  parties  to  the  bill. 

93.  Ea  p.  Wackerbath,  6  Ves.  Jr.. 574,  but 
in  such  case  the  accepter  tupra  protest  may 
be  required  in  equity  to  resort  first  to  the 
drawer. 

64.  Wjlliama  o.  Qermaine,  7  B.  &  C.  468, 
6  L.  J.  K-  B.  O.  8.  60,  1  M.  4  R.  3B4,  31 
Rev.  Rep.  248,  14  E.  C.  L.  212;  Hoare  c. 
Cazenove,  IS  East  301,  14  Rev.  Rep.  370. 
See  also  Mitchell  v.  Baring,  10  B.  *  C. 
4.  21  E.  C.  L.  12.  4  C.  t  P.  35.  IB  E.  C.  L. 
395,  8  L.  J.  K.  B.  0.  S.  18,  M.  ft  M. 
3B1. 

An  acceptuiM  to  pay  ■  Ull  of  eidiaiige  ac- 


cording to  the  traoT,  made  after  the  time  ap- 
pointed for  its  payment,  is  a  general  accept- 
ance to  pay  upon  demsjid.  Gregory  r.  Wal- 
cup,  Comyns  75. 

05.  Walton  v.  Williams,  44  Ala.  347 ;  Bar- 
ing V.  Clark,  IB  Pick.  (Mass.)  220;  Williams 
B.  Germaine,  7  B.  &  C.  408,  6  L.  J.  K.  B. 
O.  S.  90,  1  M.  ft  R.  3B4,  31  Rev.  Rep.  248,  14 
E.  C.  L.  212;  Hoare  c  Cazenove,  10  East  3B1, 
U  Rev.  Rep.  370. 

06.  Smith  v.  Nisaen,   1  T.  R.  2eB. 

97.  Fairley  v.  Roch,  Lutw.  SBt ;  Neg. 
Instr.  L.  I  300. 

A  drawee  may  moke  a  payment  for  honor 
■iter  he  has  refused  to  accept  the  bill  for 
want  of  funds,  but  not  after  he  has  accepted 
it.     Chitty  Bills  5T6. 

as.  Byles  Bills  272;  Chitty  Bills  570. 

00.  An  exception  to  the  rule  is  made  in 
favor  of  an  accepter  for  honor ;  in  which  case 
if  the  acceptance  ia  apfHoved  by   the  party 


payment.     Chitty  Bills  576. 

1.  Holland  c.  Pierce,  2  Mart  N.  S.  (La.) 
40B;  Baring  v.  Clark,  16  Pick.  (Mass.)  220; 
Deacon  v.  Stodhart,  9  0.  ft  P.  685,  38  E.  C.  L. 
398,  2  M.  ft  G.  317,  40  E.  C.  L.  620,  Z  Scott 
N.  R.  557 ;  Vandewall  v.  Tyrrell,  M.  ft  M.  87, 
22  E.  C.  L.  480. 

Dating  the  proteat  back  will  not  make 
good  a  payment  made  for  honor  before  the 
bill  was  dishonored.  Vandewall  v.  Tyrrell, 
M.  ft  M.  37,  22  E.  C.  L.  480. 

2.  Geralopulo  c.  Wieler,  10  C.  B.  690,  IS 
Jur.  316,  20  L.  J.  C.  P.  105,  3  Eng.  L.  ft  Bq. 
615,  70  E.  C.  L.  flflO. 
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was  made  for  the  honor  of  the  dra%;ee.*  It  has  been  held  also  that  paymeat 
should  not  be  made  until  after  notice  of  dishonor  haa  been  giren  tlie  drawer.* 

c.  Effect  of — (i)  Ifr  Gsnzsal,  A  payment  for  honor  releases  an  accommo 
dation  accepter  of  tiie  bill  regardless  of  the  intent  of  the  payer  so  to  do.* 

(n)  RiOHTSASD  Duties  of  Paths.  One  who  pays  a  bill  for  the  honor  of  a 
drawer  or  indorser  takes  the  title  of  the  party  from  whom  he  receired  it*  and 
may  recover  agninst  such  party  or  hia  personal  representative,'  or  against  prior 
parties  to  tlie  uill,^  althongli  in  some  jurisdictions  he  cannot  recover  nnless  the 
payment  is  made  at  the  request  of  a  party  wlio  is  Hablo.*  He  cannot  recover 
against  any  party  subsequent  to  tlie  one  tor  whose  honor  he  paid.*°  It  is  the 
duty  of  one  who  pays  for  tho  honor  of  a  party  to  the  bill,  if  he  woold  hold  the 
latter  liable  to  refund,  to  give  him  reasonable  notice  of  such  payment." 

XIII.  NOTICE  OF  DISHOKOB— EXCUSE  AND  WAIVER  OF  DEKAMD  AKD  NOTICE. 
A.  Necessity  For  Notice  —  l.  Ih  Genebal.  The  general  rale  is  that  when  a 
negotiable  instrnment  has  been  dishonored,  either  by  uon-acceptanoe  or  non-pay- 
ment, it  is  the  duty  of  the  holder  to  give  immediate  notice  of  such  dislionor  to  the 
drawer  if  it  be  a  bill  and  to  each  indorser  whether  it  be  a  bill  or  note ;  ^  and 
where  the  dishonor  results  from  non-acceptance  the  holder  should  not  wait  U> 
give  notice  until  the  maturity  of  the  bill  and  its  presentment  for  payment,  hot 


3.  Chitty  BUtB  5T5.  In  which  (mm  tlie 
payer  would  usiime  the  position  did  ac- 
qiiire  the  rights  of  an  indorsee.    Ea  p.  Wjld, 

2  De  0.  F.  &  J.  642,  7  Jur.  N.  S.  294,  30 
L.  J.  Bankr.  10,  3  L.  T.  Rep.  N.  S.  934,  9 
Wkly.  Rep.  421,  83  Eng.  Ch,  60a 

4.  Baring  v.  Clark,  19  Pick.    (Maaa.)   220. 
B.  McDowell  v.  Cook,  6  Sm.  k  U.   (Miaa.) 

420,  45  Am,  Dec.  289  [citing  Et  p,  Lambert, 
13  Ves.  Jr.  179].     See  also  Bytes  Bills  227. 
8.  In  re  Overend,  L.  R.  C  Eq.  344,  18  L.  T. 
Rep.  N.  S.  230,  16  Wkly.  Rep.  660. 

7.  I«iike  V.  Buroess,  13  La.  Ann.  156. 

8.  Goodall  t>.  Polbill,  1  C.  B.  233,  S  Jur. 
6S4,  14  L.  J.  C.  P.  146,  SO  E.  C.  L.  233;  Mer- 
tens  V.  Wlnnington,  1  Esp.  113;  Lewin  v. 
Brunetti,  Lutw.  876;  Em  p.  Wackerbath,  6 
Vea.  Jr.  574. 

In  cue  of  m  fotged  liKnatiire  of  the  party 
honored  the  payment  may  ordinarily  be  re- 
eovered  back  aa  made  by  mistake.  Wilkin- 
son v.  Johnson,  3  B.  &  0.  428,  5  D.  ft  R.  403, 

3  L.  J.  K.  B.  O.  S.  58,  10  E,  C.  L.  198. 

9.  Smith  i;.  Sawyer,  06  Me.  139,  92  Am. 
Dec.  676;  Willia  c.  Hobson,  37  Me.  403. 

10.  Gaxzam  c.  Armstrong,  3  Dona  (Ey.) 
654. 

11.  Oazxam  p.  ArmatronK,  3  Dana  (Ky.) 
664;  Oroevenor  v.  Stone,  8  Pick.  {Mass.)  7S; 
Wood  V.  Pugh,  7  Ohio,  Pt.  II,  166. 

The  reason  is  thst,  if  notice  were  not 
given  that  the  payment  was  mode  by  a 
Btranger  to  the  biU,  the  indorseTs  would  have 
a  right  to  bdieve  their  liabUity  wea  at  an 
end  and  would  consequently  take  no  steps  for 
their  own  security  or  to  TeeBtablish  the  credit 
of  the  drawer.  Wood  v.  Pugh,  7  Ohio,  Pt. 
n,  158. 

12.  Alahama.— 'Rigm  v.  McDonald,  1  Ala. 
Ml. 
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Kanaat. —  tAm 

Michigan.—  8i 
31   N.   W.  767. 

Miiaouri. —  Tucker  e.  Gentry,  93  Mo.  App. 
655,  fir's.  W.  723;  Northern  v.  Eawkiaa,  61 
Mo.  App.  9. 

Nmc  Jersey. — Ribble  B.  JeSerscm,  10  N.  J.  L. 
139. 

Neic  Tork.—  Kelly  V.  Theisa,  65  N.  Y.  ApOu 
Dir.  146,  72  N.  Y.  Suppl.  467. 

Tforth   Carolina. —  Abbeville   Nat.   Bank  v. 


Tennessee.  —  Cook  t>.  Beech,  10  Humphr. 
(Tenn.)   412. 

Utah. —  Burnham  v.  McCormick,  18  Utah 
42,  56  Pac  77. 

Virginia. —  Hays  ti.  Korthwestem  Bank,  > 
Grstt.  (Va.)  127;  Thompson  v.  Cumming,  2 
Leigh    (Va-)    321. 

Vnited  Btales, —  French  v.  Columbia  Bank, 
4  Cranch  (U.  S.)  141,  2  L.  ed.  676;  Wallace 
t>.  Agry,  4  Ma«on  (U.  S.)  336,  29  Fed.  Gas. 
Non7,09a. 

England.—  Blesard  v.  Hirst,  5  Burr.  2670 ; 
Gale  V.  Wabh,  6  T.  R.  23B.  2  Rev.  Rep.  6S0; 
Rogers  u.  Stephens,  2  T.  R.  713,  1  Rev.  Rep. 
605;  Goodall  V.  DoUey,  1  T.  R.  712,  1  Re*. 
Rep.  372. 

Canada. —  Ontario  Bank  v.  Burke,  10  Ont, 
Pr.  501;  Sutherland  v.  Oliver,  2  Rev.  L«g. 
31;  McQuarrie  v.  Fargo,  21  U.  C.  C.  P.  478; 
Dri^  p.  Waite,  6  U.  C.  Q.  B.  O.  S,  310. 

Kfl  payable  in  Initalmeats. —  The  rule  ia 
equally  applicable  to  a  bill  payable  in  in^^tal- 
ments,  and  notice  must  be  given  of  the  non- 
payment of  each  instalment  An  omission, 
however,  to  give  due  notice  as  to  one  instal- 
ment will  not  discharge  the  drawer  or  in- 
dorser from  liability  for  other  instalmeota. 
Eltchburg  Mut.  F.  Ins.  Co.  v.  Davis.  ISI 
Mass.  121.  See  also  Jennings  v.  Bmah  Co., 
19  Centr.  L.  J.  417. 
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slionld  give  notice  of  its  non-acceptanco  immediately."  Failnre  to  eive,  or  Inchee 
ID  giving,  notice  of  diBhonor,  without  proper  excuse  therefor,^*  operates  to 
discE&rge  the  indorser  or  drawer  from  his  obhgation  absolutely,"  and  lie  cannot 
again  be  made  liable  except  by  his  own  yoluntary  act.'*  Hence  he  is  not  liable 
to  an  intermediate  indorser  who  has  taken  the  bill  withont  knowledge  of  the 
holder's  laches." 

2.  As  Affected  bt  Chabacteb  of  paper  —  a.  Hegotlable  Paper  —  (i)  Iif  Gbs- 
XRAT,.    Kotice  of  dishonor  is  necessary  on  bilb  payable  at  sight  or  after  sight," 

13.  Kentucky. —  Tenuestee  Bank  c.  Smith, 
9  B.  Mon.  (Ky.)  SOO;  Smith  v.  Roach,  7 
B.  Mon.   (Ky.)   17. 

MaitaehutetU. —  Stanton  v.  Blouom,  14 
Hua.  116,  7  Am.  Dec  198. 

UUimtri. —  RcTuhnw  v.  TripJett,  23  Ho. 
813. 

Korth  Carolina.  —  Austin  e.  Bodmau,  8 
H.  G.  194,  g  Am.  Dec.  630. 

FirginM. —  Thompsoii  v.  Cumming,  2  T^cisfa 
;<Va.)    321. 

United  States. —  Lindenberger  v.  Wilson,  1 
Cranch  C.  C.  (U.  S.)  3*0,  IB  Fed.  Cas.  No. 
8,361;  Mitchell  V.  Degrand,  1  Mason  (U.  8.) 
17«,  17  Fed.  Cm.  No.  9,861 ;  U.  8.  p.  Barker, 
4  Waah.  (U.  8.)  464,  24  Fed.  Ca*.  No.  14,520. 

England.— QoMtrey  v.  Mead,  Bull.  N.  P. 
£71;  Roscow  e.  Hardy,  Z  Campb.  458,  12 
East  434;  QoodaU  v.  Dolley,  1  T.  R.  712,  1 
Rev.  Rep.  372. 

Contra,  Read  v.  Adama,  8  Serg.  &  R.  {Fa.) 
M6;  Thatcher  r.  Milli,  14  Tex.  13,  85  Am. 
Dec.  95  (holding  notice  not  necesaary  in  cass 
of  an  inland   bill). 

In  PennBylvanijt  the  statute  dispenaeB  with 
the  necesaity  of  notice  of  non-acceptance 
where  the  hill  is  afterward  presented  for  poy- 
mest  and  notice  of  non-payment  is  given  to 
all  parties  liable.  Bouse  v.  Adams,  48  Pa. 
St  261,  88  Am.  Dec.  588;  Read  c.  Adama, 
6  Serg.  ft  R.  (Pa.)  356.  See  also  Allen  v. 
Uercbante'  Bank,  22  Wend.  (N.  Y.)  215,  34 
Am.  Dec.  2SD. 

Conditional  acceptance. — Where  a  draft  for 
a  specified  sum  was  dt«wn  "  on  account  of 
^^■'">«  in  your  hands  belonging  to  me,"  and 
indorsed  by  the  drawer:  "  Accepted  when  in 
funds,"  it  was  held  that  failure  to  notify  the 
drawer  of  such  conditional  acceptance  within 
a  reasonable  time  would  discharge  him. 
Scattergood  v.   Findlay,  20  Ga.   423. 

Although  it  may  have  been  Tuinecesauy  to 
pieaent  the  bill  for  acceptance,  yet  where  it 
has  been  so  presented  and  acceptance  has 
been  refused  notice  of  its  dishonor  must  be 
immediately  given. 

Kentucky. —  Union  Nat.  Bank  v.  Marr,  6 
Bush  (Ky.)  614;  Landrum  c.  Trowbridge,  2 
Mete  (Ky.)  281;  Smith  v.  Roach,  7  B.  Mon. 
(Ky.)    17. 

iiittwippi. —  Carmichael  p.  Pennsylvania 
Bank,   4    How.    (Miss.)    587,    35    Am.    Dec. 


reoMW.— Carson  v.  Kussell,  26  Tex.  4S2. 
United     Statea. —  Pendleton     v.     Knicker- 
bocker I*  Ins.  Co.,  5  Fed.  238;  U.  S.  v.  Bar- 
ker, 4  Wash.   (U.  S.)   404,  24  Fed.  Cas.  No. 
14,520. 

England.-^  Blesard  P.  Hirst,  6  Burr.  2670 ; 
Backer  v.  Hiller,  3  Campb.  217,  IS  East  43, 
14  Rev.  Rep.  278 ;  Bridges  p.  Berry,  3  Tannt. 
130,   12  Rev.  Rep.  618. 

14.  Sxcntea  for  omiHion  of,  oi  delay  in, 
notice  see  infra,  Xm,  H. 

16.  Diatriot  of  Ootemfrw,— Clark  e.  Na- 
tional Metropolitan  Bank,  2  HacArthur 
(D.  C.)   249. 

Georgia. —  Merchants'  Bank  p.  Georgia 
Cent.  Bank,  1  Ga.  418,  44  Am.  Dee.  6«6. 

IlUnoia.—  Burritt  p.  Tidmarsh,  5  HI.  App. 
841. 

Iowa. —  Manning  First  Nat,  Bank  v.  Fama- 
man,  93  Iowa  161,  61  N.  W.  424. 

Louisiana. —  Union  Ins.  Co.  P.  Rodd,  26  La. 
Ann.  716. 

Maine. —  National  Shoe,  etc.,  Bank  p.  Good- 
ing. 87  Me.  337,  32  AU.  9G7. 

Maryland.— Dixaa  v.  Qayville,  44  Md. 
573. 

Maaaavhutett*. —  Boston  Bank  P.  Hodgea,  0 
Pick.  (Maes.)  420;  Field  p.  Nickerson,  13 
Mass.  131. 

Jftaaouri. —  Allemania  F,  Ins.  Co.  c,  Mc- 
Leod,  4  Mo.  App.  439. 

New  York. —  Crim  P.  Starkweather,  88 
N.  T.  339,  42  Am.  Bep.  250;  Eisenlord  e. 
Dillenhack,   15  Hun   (N.  Y.)   23. 

North  Carolitta. —  Brown  v.  Teague,  52 
N.  C.  673. 

8outh  Carolina. —  Harwin  p.  Lowell,  2  Mill 
(S.  C.)    103. 

WUeontin. —  Merchauta'  State  Bank  P. 
Pbillips  SUte  Bank,  94  Wis.  444,  68  N.  W. 
170. 


40S. 

Miatouri. —  Glasgow  c.  Copeland,  8  Mo. 
263. 

New  York. —  Allen  e.  Merchants'  Bank.  22 
Wend.  (N.  Y.)  215,  34  Am.  Dee.  289;  Xnnno 
p.  Lague,  2  Johns.  Cas.  (N.  Y.)  1,  1  Am. 
Dec.  141. 


612. 

Canada. — ■  Canadian  Bank  of  Commerce  V. 
Green,  45  U.  C.  Q.  B.  81. 

16.  Smith  P.  Rowland,  18  Ala.  665. 

17.  Miaaiaaippi. —  Wilcox    v.     Mitchell,     4 
How.  (Miaa.)   272. 

Pennaylvania. —  Struthera  p.  Blake,  30  Pa. 
St.  139. 

South  Carolina. —  Mathews  v.  F<^,  1  Rich. 
(8.  C-l    309,  44  Am.  Deo.  257. 

Weatfall   u.   Farwell,   13  Wis. 


England. —  Roscow  P.  Hardy,  2  Campb.  458, 
12  East  434. 

18.  Higgins   p.    Morrison,   4    Dana    (Kj.) 
100;  Griffin  v.  Phillips,  2  Rer.  L^.  30. 
[XIII,  A,  2,  a.  (I)] 
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OD  demand  notes,"  and  on  inland  bills,^  the  necessity  for  socli  ootice  applying  as 
a  general  rule  to  all  commercial  paper. 

(ii)  Checks.  In  some  jurisdictions  a  distinction  is  drawn  in  the  case  of  checks 
between  the  right  of  the  indorser  to  notice  and  tliat  of  the  drawer  of  the  clieck, 
the  cases  holding  that  the  formec  is  always  entitled  to  notice  of  dishonor,  while 
the  latter  is  not  necessarily  entitled  to  notice  unless  he  is  injured  by  lack  of  it,  in 
which  case  he  is  discharged  to  the  extent  of  hia  actual  injury.*" 

*i.  Non-Neffotlable  Paper.  Notice  is  not  necessary  to  any  party  to  a  non-nego- 
tiable bill  or  note,  the  rules  of  the  law  merchant  concerning  notice  applying  to 
none  but  strictly  commercial  instruments.^ 

B.  To  Whom  Notice  Given  —  l.  in  Oeheral.  In  general  it  is  advisable  that 
notice  of  dishonor  of  a  bill  or  note  should  be  given  to  all  parties  whom  one  may 
afterward  desire  to  hold  liable  on  such  paper,"  and  where  notice  of  dislionor  is  thus 


WeaeoD,    11    Mete.     (Mass.) 


102. 
35S. 

21.  See  Bai^s  and  Bakkiho,  5  Cfc  632.  , 

An  oidet  In  tlie  natme  of  a  clieck  payable 
tit  Bome  future  daj  is  held,  in  some  iuriidic- 
tiona,  to  be  equivDJent  to  an  inland  bill  of 
exchftDge  and  notice  of  dishonor  is  necessaiy 
in  order  to  hold  the  drawer.  Mintum  c. 
Fisher,  4  Cal.  35;  Bradley  v.  Delaplaine,  5 
Harr.   (Del.)   306. 

28.  Georpta.— High  c.  Cox,  6S  Ga.  682; 
Pannell  v.  Phillips,  SS  Ga.  613;  Gilbert  f. 
Seymour,  44  Qa.  63;  Smith  t>.  Barnes,  24  Oft. 
442. 

Jowxi. —  Huae  v.  McDonlel.  33  Iowa  406; 
Huse  c.  Eamblin,  29  Iowa  601,  4  Am.  Kep. 
244;  Billingham  r.  Bryan,  10  Iowa  317;  Wil- 
son r.  Ralph,  3  Iowa  450;  Long  v.  Smyaer,  3 
Iowa  266. 

S'entucfcy, —  Citizens'  Sav.  Bank  r.  Hays, 
B6  Ky.  306,  16  Ky.  L.  Bep.  606,  29  S.  W.  20; 
C(?Ie  r.  Satterwhite,  4  T.  B.  Mon.  (Ky.) 
124. 

htmi^ana. — Souberease  v.  Caldwell,  8  Mart. 
(I-.)  714, 

UvihAgafn. —  Barger  c.  Famham,  {Mich. 
1902)  90  N.  W.  261;  Briggs  c.  Fanons,  30 
HIch.  400. 

ifUaiasippi. —  Runnels  v.  Spencer,  Walk. 
<MiM.)  362. 

Miaaouri.—  Stix  v.  Matthews,  !o  Mo.  96. 

A'ero  York.—  Cromwell  v.  Hewitt,  40  N.  Y. 
491,  100  Am.  Dec.  627;  Richards  v.  Warring, 
4  Abb.  Dec.  (N.  Y.)  47,  1  Keyea  (N.  Y.) 
676;  White  V.  Low,  7  Barb.  {N.  Y.)  204; 
Seymour  r.  Van  Slyek,  8  Wend.  (N.  Y.)  403. 
See  also  Newman  f.  Frost,  52  N.  Y.  422. 

Xarth  Carolina. —  Sutton  v.  Owen,  85  N.  C. 
123. 

Pennsylvania. —  Jordan  v.  Hurst,  12  Pa.  St. 
260.  Contra,  Brenzer  j.  Wightman,  7  Watts 
&  S.   (Pa.)   264. 

Virginia, — Pitman  r.  Breckenrid^,  3  Oratt. 
(Va.)  127.  But  see  Wood  o.  Duval,  fl  Leigh 
<Va.)   6. 

IVisooruin. —  Ford  i:  Mitchell,  15  Wis.  304, 

United  States.— Stvbba  v.  Colt,  30  Fed. 
417;  Ishf.  Mills.  1  Cranch  C,  C.  (U.  S.)  587, 
13  Fed.  Cas.  No.  7,104. 

England. —  Cundy  r .  Marriott,  1  B.  A  Ad. 
[XIII.  A,  2.  a.  (l)] 


690,  9  L.  J.  K.  B.  0.  S.  70,  20  E.  C.  L.  634; 
Plimley  v.  Westley,  2  Bing.  N.  Cas.  249,  1 
Hodges  324,  6  L.  J.  C.  P.  61,  2  Scott  423,  29 
E.  C.  L.  523. 

Contra,  Haber  v.  Brown,  101  Cal.  445,  35 
Pac  1035  (as  to  immediate  indorser)  ;  Sin- 
clair C.  Johnson,  95  Ind.  527  (where  it  waa 
held  that  a  non-n^otiable  order  to  pay  money 
is  analogous  to  a  bank  check  in  ita  implied 
requirement  of  notice  to  the  drawer  at  the 
failure  of  the  drawee  to  pay  on  presenta- 
tion) 1  Parker  e.  Riddle,  11  Ohio  102;  Aldi* 
V.  Johnson,  1  Vt.  138. 

Bank  post-note. — It  has  been  held  in  Main- 
land that  notice  of  dishonor  of  a  bank  poat- 
note  is  unnecessary.  Key  c.  Knott,  0  Gill 
k  J.   (Md.)   342. 

Bill  not  intended  to  be  negotiated. —  Under 
Oa.  Code,  I  2739,  providing  that  protest  and 
notice  will  not  be  necessary  to  charge  in- 
dorsers  of  notes  not  made  for  the  purpose 
of  negotiation  or  intended  to  be  negotiated 
at  a  chartered  bank,  ft  was  held  that 
notice  is  not  necessary  where  a  note,  although 
negotiable  at  such  bank,  was  not  negotiated 
but  remained  in  the  payee's  hands  until  after 
maturity,  when  he  indorsed  it,  and  the  surety 
made  a  written  waiver  of  demand  and  notice. 
Frank  v.  Longstreet,  M  Oa,  178. 

County  ordet. —  It  has  been  held  tliat  no- 
tice of  dishonor  of  a  county  (uxler  drawn  by 
one  public  officer  upon  another  is  not  necea- 
aary.  Lyell  c.  Lapeer  County.  6  McLean 
(U.  S.)   448,   15  Fed.  Caa.  No.  8.618. 

23.  Aldine  Mfg.  Co.  v.  Warner,  96  Qa.  370, 
23  S.  E.  404  (since  notice  to  one  indorser  will 
not  itself  hold  prior  indorsers  liable)  ;  Mead 
P.  Engs,  5  Cow.  (N.  Y.)  303;  SUfford  r. 
Yates.  18  Johns.  (N.  Y.)  327;  Hayntf  v. 
Birks,  3  B.  &  P.  599;  Rowe  0.  Tipper,  13 
C.  B.  240.  17  Jur.  440,  22  L.  J.  C.  P.  135,  1 
Wkly.  Rep.  162,  76  E.  C.  L.  249;  Darbishire 
T.  Parker,  6  East  3,  2  Smith  E.  B.  195.  See 
also  Stix  p.  Mathews,  63  Mo.  371,  holding 
that  notice  given  by  the  holder  to  the  laat 
indorser  will  not  of  itself  charge  prior  in- 
dorsers. 

Notice  need  not  be  given  to  partka  wbo  ue 
not  liable  on  account  of  the  dishonor  of  tbt 
paper  and  can  look  to  no  person  on  the  bill 
for  indemniflcation  or  for  paymmt  of  it 
Huts  V.  Karthause,  4  Wash.  (U.  8.)  I,  It 
Fed.  Caa.  No.  6,083. 
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given  in  due  time**  it  will  inure  to  the  benefit  of  all  intermediate  parties.*  Tlie 
holder,  however,  may  give  notice  to  a  remote  indoreer  whom  lie  intends  to  hold 
liable,  without  giving  notice  to  or  through  intermediate  parties,  since  lie  is  not 
obliged  to  give  notice  to  any  party  to  whom  ho  dous  not  look  for  payment,'*  not- 
withstanding the  fact  that  by  eo  doing  he  may  discharge  all  intermediate  parties 
for  want  of  notice."  Therefore  where  a  eubseqaent'indorser  who  has  received 
notice  desires  to  hold  a  prior  iodorser,  he  should,  for  hia  own  safety,  give  him 
prompt  notice  of  the  dishonor  of  the  paper,  since  the  holder  may  liave  omitted  to 
notify  him  directly,^  and  snch  notice  is  sufficient,  although  it  did  not  reach  the 
prior  iudorser  as  soon  as  it  would  have  done  if  it  had  been  sent  by  the  holder.^ 


24.  Wliere  notice  of  piotcat  giveii  bf  tlie 
luldet  to  the  second  indoiscT  is  too  late  to 
fix  the  responsibility  of  such  icdoraer  to  the 
liolder,  such  notice  nil!  not  avail  a  subse- 
quent  indoraer,  although  it  would  have  been 
in  time  if  given  by  him.  Keeier  f.  Bartine, 
12  Wend.  (N.  Y.)  110;  Simpson  t.  Turney, 
5  Homphr.  (Tens.)  419,  42  Am.  Dec.  443; 
Turner  v.  Leech,  4  B.  A  Aid.  451,  23  Rev. 
Bep.  344,  6  E.  C,  L.  556. 

26.  Grand  Gulf  R.,  etc.,  Co.  v.  Barnes,  12 
Sob.  (La.)  127;  Barker  v.  Whitney,  18  La. 
675;  West  River  Bank  v.  Taylor,  34  N.  1. 
128;  Beale  c.  Parrish,  20  N.  1.  407,  75  Am. 
Dec.  414;  Keeier  ».  Bartine,  12  Wend.  {N.Y.) 
110;  Stafford  f.  Yates,  18  Johns.  (N.  Y.) 
327  (where  it  was  held  that  the  first  indorser 
of  a  note  who  hea  received  notice  of  its  non- 
payment from  the  holder,  but  not  from  the 
second  or  subsequent  indorser,  is  liable  to 
such  subsequent  indorser  in  the  same  manner 
as  if  the  notice  had  been  received  from  him)  ; 
Jiarr  f.  Johnson,  Q  Yerg.    (Tenn.)    I. 

26.  Dtetrtct  of  Columbia. —  Boteler  v.  Dex- 
ter, 20  D.  C.  26;  Edmonston  v.  Gilbert,  3 
Hackey  (D.  C.)  351. 

/oioa.-^  Fahnestock  f .  Smith,  14  Iowa  56L 

Kaimaa. —  Seaton  c.  Scovill,  18  Kan.  433, 
21  Am.  Rep.  212  note,  28  Am.  Rep.  778. 

Louisiana.— Crane  c.  Trudeau,  19  La.  Ann. 
307;  Grand  Gulf  R.,  etc.,  Co.  v.  Barnes,  12 
Bob.  (La.)  127;  Union  Bank  p.  Hyde,  7  Rob. 
(La.)  41S,  41  Am.  Dec.  290;  Union  Bank  v. 
Lea,  7  Rob.  (La.)  76,  41  Am.  Dec.  276;  Bar- 
ker F.  Whitney,  18  La.  575;  McCuIlock  c. 
Commercial  Bank,  16  La.  666. 

Jfoitie.— Carter  c.  Bradley,  10  Me.  62,  36 
Am.  Dec.  735. 

Jf iohi(7an.^  Wood  c.  Callaghan,  61  Mich. 
402,  28  N.  W.  182,  1  Am.  St.  Rep.  597. 

Miaaiaaippi, —  Bowling  v.  Arthur,  34  Miss. 
41;  Wilcox  V.  Mitchell,  4  How.   (Miss.)   272. 

Jf iuouri. —  Griffith  v.  Assmann,  48  Mo.  66 ; 
Renshaw  p.  Triplett,  23  Mo.  213. 

Neu>  Tort,— West  River  Bank  v.  Taylor,  34 
N.  Y.  128  laffirming  7  Bosw.  (N.  Y.)  466]; 
Spencer  c.  Ballou.  18  N.  Y.  327:  Lake  v. 
Artisans'  Bank,  17  Abb.  Pr.  (N.  Y.)  232; 
Troy  State  Bank  v.  Capitol  Bonk,  27  How. 
Pr.  (N.  y.)  57. 

OAio.— City  Nat.  Bank  v.  Clinton  County 
Nat  Bank,  49  Ohio  St.  351,  30  N.  E.  058; 
Myers  v.  Standart,  11  Ohio  St.  29;  Lavrson  v. 
Farmers'  Bank,  1  Ohio  St.  206. 

Penruj/lvania.—  Strnthers  t.  Blake,  30  Pa. 
St.  139. 


Ftrffinio. —  Cardwell  v.  Allan,  33  Gratt. 
(Va.)   160. 

H'isoon»in. —  Linn  v.  Eorton,  17  Wis.  151; 
Westtall  c.  Farwell,  13  Wis.  504. 

Englatid, —  Heylym  p.  Adamson,  2  Burr. 
669,  2  Ld.  Ken.  379;  Rickford  v.  Ridge,  2 
Campb.  537;  Marsh  f.  Maxwell,  2  Campb. 
210  note,  n  Rev.  Rep.  696  note;  Pardo  D. 
Fuller,  Comyns  57S ;  Dobree  v.  Eastwood,  3 
C.  ft  P.  250,  14  E.  C.  L.  652;  Bromley  p. 
Fraiier,   1   Str.  441. 

27.  Indiana. —  Henry  a.  State  Bank,  3  Ind. 
216. 

Louitiana. —  Feyroux  t'.  Dubertrand,  11 1«. 
32. 

Pennaylvania. —  Struthers  c.  Blake,  30  Pa. 
St.  139. 

South  Carolina.—  Valk  v.  SUte  Bank,  Me- 
MuU.  Eq.  (S.  C.)  414. 

Firffinio.— Cardwell  v.  Allan,  33  Gratt 
(Va.)  160. 

Vicre  the  usage  of  a  bank  was  to  notify 
aU  Indotaera  of  paper  on  the  date  of  matu- 
rity of  the  protest  thereof,  it  was  neverthe- 
less held  that  an  indorser  who  received  due 
notice  of  protest  of  a  note  held  by  the  bank 
would  not  be  discharged  because  a  prior  in- 
dorser was  not  thus  notified.  Henry  v.  State 
Bank,  3  Ind.  216. 

28.  7oica. —  Fahnestock  V.  Smith,  14  Iowa 
661. 

LouiiiofMi. —  Watson  e.  Templeton,  1 1  La. 
Ann.  137,  66  Am.  Dec.  194;  McCulloek  c. 
Commercial  Bank,  16  1a.  566. 

MiesDuri.—  Rolla  State  Bank  c.  Pezoldt,  95 
Mo.  App.  404,  ao  S.  W.  5J. 

KeiB  yorfc.— Spencer  v.  Ballou,  18  N.  Y. 
327;  Baker  p.  Morris,  25  Barb.  (N.  Y.)  138; 
Morgan  V.  Van  Ingen,  2  Johns.  (N.  Y.)  204; 
juorgan  v.  Woodworth,  3  Johns.  Cas.  (N.  Y.) 
80. 

TFtsconsfB. —  Linn  c.  Horton,  17  Wis.  151, 

29.  Kentucky.—  Smith  v.  Roach,  7  B.  Mon. 
(Ky.)  17. 

Louisiana. —  Duncan  v.  Young,  1  Mart. 
(La.)  31. 

Massochuaetti. — Shelbume  Falls  Nat.  Bank 
V.  Townsley,  107  Mass.  444;  Fitchburg  Bank 
i:  Perley,  2  Allen  (Mass.)  433;  Eagle  Bank  r. 
Hathaway,  5  Mete.  (Mass.)  212;  Church 
V.  Barlow,  9  Pick.  (Mass.)  547;  Colt  c. 
Noble,  5  Mass.  167. 

Neic  York. —  Metropolitan  Bank  T.  Kngel, 
66  N.  Y.  App.  Div.  273,  72  N,  Y.  Suppl.  691 ; 
Ogden  V.  Dobbin,  2  Hall  (N.  Y.)  112.  See 
also  West  River   Bank  tt.  Taylor,  34   N.  Y. 
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Notice  may  thns  be  transmitted  from  one  indoraer  to  another,  and  so  back  to  the 
drawer  of  the  bill,  however  circnitons  the  manner  of  giving  notice  maj  be* 

2.  Parties  to  PAraR  —  a.  Drawer  —  (i)  Is  Genebal.  Ab  a  general  rule 
notice  of  dishonor  Ss,  nccessarj  to  charge  the  drawer  of  a  bill,  and  m  default  of 
notice  of  non-acceptance  or  non-payment  lie  is  at  once  discharged,  unless  some 
excnse  exists  which  exonerates  the  holder.*'  In  like  manner  notice  mnst  be 
given  to  the  drawer  of  a  draft  given  in  payment  for  goods,"  in  payment  of  an 


128,  140,  nhere  Davies,  J.,  said:  "The  text- 
writers  and  all  the  authorities  I  have  exam- 
ined concur  in  the  doctrine,  that  the  whole 
dut7  of  the  holder  is  discharged,  b;  notice 
to  bis  immediate  preceding  indoraer,  and 
that  all  prior  indoraera  are  fixed,  if  thej 
receive  »e&sonable  notice  of  the  dishonor  of 
the   bill   or   not«   from   their   immediate   In- 

Tenneuec. —  Hill  v.  Planters'  Bank,  3 
Eumphr.    (Tenn.)   670. 

30.  Alabama. — ^Whitman  v.  Farmers'  Bank, 
8  Port.   (Ala.)  268. 

Dwipict  of  Columbia. —  Edmonston  v.  Gil- 
bert, 3Mackey  (D.  C.)  351. 

Imoe.. —  Van  Brunt  e.  Vaughn,  47  Iowa  146, 
Z9  Am.  Sep.  4SS  [/oIEoirtnff  Hartford  Banlc  v. 
Stedman,  3  Conn.  489]. 

ffentttcfty.— Triplett  e.  Hunt,  3  Dana  (Ky.) 
126;  Farmers',  etc..  Bank  c.  Turner,  2  Litt, 
(Ky.)   13. 

XouMtana. —  Watson  c.  Templetoa,  II  La. 
Ann.  137,  60  Am.  Dec.  194. 

Jf nine.— Crocker  f.  Getcbell,  23  Me.  392; 
Warren  c.  Oilman,  17  Me.  360. 

Ma»aaa\a»etU.~-'i:tyi%  v.  Collins,  3  Alku 
(Mass.)  43B;  Bagle  Bank  -e.  Hathaway,  6 
Mete.  (Mass.)  212. 

Miteouri. —  Orifflth  e.  AsBmann,  48  Mo.  66. 

New  Hampshire.— Mancheeter  Bank  C.  Fel- 
lows, 28  N.  H.  302. 

New  Yorfc.— West  River  Bank  e.  Taylor,  34 
N.  Y.  128  [affirming  7  Bosw.  (N.  Y.)  466]; 
Ogden  c.  Dobbin,  2  Hall  (N.  Y.)  112;  Saf- 
ford  V.  Wyckoff,  1  Hill   (N.  Y.)   U. 

Peniuvlvania. —  Haly  e.  Brown,  5  Pa,  8L 
178. 

Tenneaaee. —  Hill  V.  Planters  Bank,  3 
Humphr.  (Tenn.)  670;  Butler  v.  Duval,  4 
Yerg    (Tenn.)  26E. 

Wieeonain. —  Linn  c.  Horton,  17  Wis.  IBl. 

31.  Alabama. —  Smitb  v.  Rowland,  18  Ala. 
666. 

ftondo.— Pitta  V.  Jones,  9  Fla.  519;  Hoi- 
brook  V.  Allen,  4  Fla.  87. 

Oeorgia. —  Pattillo  v.  Alexander,  90  Ga.  60, 
22  S.  E.  646,  29  L.  R.  A.  616;  Hall  <e.  DavU, 
41  Ga.  614.  But  it  ia  not  neoeaaary  to  give 
notice  to  the  drawer  of  a  domeatic  bill  of  fail- 
ure of  the  accepter  to  pay,  where  the  draft  or 
bill  was  not  intended  to  be  negotiated  at  a 
chartered  bank.    High  v.  Cox,  55  Ga.  662. 

/Ilinoi*.— Mont«liuB  v.  Charles,  76  111.  303. 

Kentucky. —  Baxter  t.  Graves,  2  A.  E. 
Marsh.  (Ky.)   152,  12  Am.  Dec.  374. 

Louiaiatia. —  Blum  v.  Bidwell.  20  I*.  Ann. 
43:  Grieff  v.  Kirk,  15  La.  Ann.  320;  Kmntler 
t>.  U.  S,  Bank,  11  Rob.  (La.)  213;  Bloodgood 
V.  Hawthorn,  9  La.  124. 

Maine.—  Auburn  Nat.  Shoe,  etc..  Bank  V, 
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Gooding,  97  Me.  337,  32  Atl.  067;  Green  v. 
Darlinjf,  16  Me.  130. 

iforylatid.— Orear  c.  McDonald,  9  Gill 
(Md.)   350,  62  Am.  Dec.  703. 

Michigan.—  Sweet  v.  Swift,  63  Mich.  90,  31 
N.  W.  767. 

MiatitMppi. —  Holmes  c.  Preston,  70  Misa. 
152,  12  So.  202. 

N«u>  York. —  Tonno  c.  Idgue,  2  Jotma.  Cas. 
(N.  Y.)  1,  1  Am.  Dee.  141. 

North  Carolina. — Asheville  Nat.  Bank  dl 
Bradley,  117  N.  C.  626,  23  S.  E.  46S;  Browa 
p.  Teague,  62  N.  C.  673. 

Pmntylvania. —  Mallory  v.  Eirwan,  2  DalL 
(Pa.)   192,  1  L.  ed.  344. 

Witconstn.— Merchants'  SUte  Bank  v.  PhO- 
lips  SUte  Bank,  D4  Wis.  444,  69  N.  W.  170. 

United  Slates. —  Musson  c.  Lake,  4  How. 
(U.  S.)  262,  11  L.  ed.  967;  Ogden  e.  Saun- 
ders, 12  Wheat  (U.  S.)  213,  6  L.  ed.  606; 
Craig  e.  Brown,  Pet.  C.  C.  (U.  S.)  171,  6  Pad. 
Cas.  No.  3,327. 

England.—  Rothschild  v.  Currie,  I  Q.  B.  43, 
6  Jur.  866,  10  L.  J.  Q.  B.  77,  4  P.  A  D.  737. 
41  E.  C.  L.  428;  Staples  v.  Okines,  1  Esp.  332 1 
Dart  V.  King,  12  Mod.  310. 

But  in  Texas,  by  statute  (Hartley  Dig. 
Tes.  art.  2530),  the  drawer  of  any  bill  of  ex- 
change which  is  not  accepted  upon  present- 
ment becomes  immediately  liable  for  its  pay- 
ment, so  that  neither  protest,  notice,  nor 
suit  to  the  £rst  term  of  the  court  is  neces- 
sary to  fix  his  liability.  Carson  v.  RusmII, 
26  Tex.  462;  Thatcher  v.  Mills,  14  Tex.  13, 
05  Am.  Dec.  95. 

The  reason  tlut  notice  mnat  be  immedi- 
ately given  to  the  drawer  when  his  bill  hsA 
been  dishonored  by  the  drawee  is  because  the 
former  ia  preaumcd  to  have  effects  in  the 
hands  of  the  drawee,  in  consequence  of  which 
the  latter  ought  to  pay  the  bill,  and  becanae 
the  drawer  may  sustain  an  injury  by  acting 
on  the  presumption  that  the  hill  is  actually 
paid.  French  c.  (Columbia  Bank,  4  Crandi 
(U.  S.)   141,  2  L.  ed.  576. 

Where  by  authority  of  the  debtor  a  cred- 
itor drawa  npon  hlrn  the  latter  is  entitled  t» 
notice  of  dishonor  of  his  bill  or  draft.  Walker 
V.  Rogers,  40  111.  278,  89  Am.  Dec  348; 
Johnson  c.  Flanagan,  26  La.  Ann.  680. 

Where  the  diawer  is  the  scent  «f  th* 
drawee  and  haa  deposited  collateral  with  the 
holder  to  secure  tlie  payment  of  the  bill  be 
ia  nevertheless  entitled  to  notice  of  its  dis- 
honor.   CIcgg  V.  Cotton,  3  B.  &  P.  239. 

Bin  drawn  without  anthority. — It  has  bees 
held  that  where  a  bill  ia  drawn  without  au- 
thority tiie  drawer  is  not  entitled  to  notica 
of  its  dishonor.    Lewis  c.  Parker,  33  Tex.  121. 

32.  Wallace  v.  Agry,  4  Maaon  (U.  S.)  339, 
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aDtecddeot  debt  or  in  Bettlement  of  a  prior  draft,**  or  in  renewal  of  a  former 
bill." 

(ii)  Accommodation  Drawsr.  The  drawer  of  a  bill  who  eigtied  for  the 
sccoininodatioQ  of  the  accepter  is  as  mncli  entitled  to  notice  of  its  dishonor  as  if 
'Jie  drawh^  was  done  for  valne.* 

(ui)  Whsrs  Accepted  or  IiwOBasD  For  Drawsr^s  Accommodation. 
Where  a  bill  is  accepted  merely  for  the  accommodation  of  the  drawer  the  latter 
is  not  entitled  to  notice  of  its  dishonor,"  anless  he  can  prove  that  lie  had  funds 
in  the  drawee's  hands  and  Buffered  lose  for  want  of  notice."  Upon  the  same 
principle  the  drawer  is  not  entitled  to  notice  from  an  indorser,  who  indorsed  for 
his  accommodation,  to  enable  liim  to  get  his  bill  discounted,  even  where  he  draws 
upon  funds,  for  while  as  against  other  parties  he  is  entitled  to  require  strict  dili- 
gsa<ia  in  respect  to  notice,  as  to  snch  accommodation  indorser  the  debt  is  his  own.** 

(it)  Where  Accepted  or  Paid  Supra  Protest.  The  drawer  is  entitled 
to  the  same  notice  from  a  party  who  accepts  or  pays  the  bill  *upro  protest  that 
he  is  entitled  to  receive  from  any  other  holder." 


S9  Fed.  Cos.  No.  17,096;  Allen  v.  King,  4  Uo- 
Lean  (U.  S.)  128,  1  Fed.  Caa.  Nd.  226. 

33.  Pens  v.  Poiuneirat,  2  Mtrt  N.  S.  (Ia.) 
«41;  Sweet  p.  Swilt,  65  Mieh.  00,  31  N.  W. 
767;  Treadway  v.  Nicka,  3  McCord  (8.  C.) 
195;  Pendleton  c.  Knickerbocker  h.  Ins.  Co., 
7  Fed.  189. 

A  draft  Klven  In  wttlement  of  a  prior  draft 
if  subject  to  the  same  rule.  Maunef  v.  Coit, 
80  N.  C.  300,  30  Am.  Rep.  90. 

84.  Bridges  v.  Berry,  3  Taunt.  130,  12  Rer. 
Rep.  61S. 

85.  Alabama. —  Sberrod  v.  Rhodes,  S  Ala. 
4$83  (even  where  the  drawer  was  indebted  to 
tl»  accepter,  the  bill  not  being  drawn  in  pay- 
ment of  the  debt)  ;  Shirley  V.  Fellows,  9  Port 
(Ala.)    30O. 

California. —  Los  Angeles  Nat.  Bank  V. 
"Wallace,  lOJ  Csl.  478,  36  Pac.  197. 

Indiana. — Dickerson  v.  Turner,  12  Ind.  223. 

Kattaai. — Braley  v.  Buchanan.  El  E^.  274. 

Louiiiana. —  Thiclman  v.  GuSble,  3S  L«. 
Ann.  260,  36  Am.  Rep.  267;  8tat«  Bank  t>. 
Uoi^n.  13  La.  Ann.  S9S. 

Mittauri. —  Merchants'  Bank  v.  Eaaley,  44 
Uc.  286,  100  Am.  Dec.  287. 

Horth  Carolina. —  Denny  v.  Palmer,  £7 
N.  C.  610. 

Ohio. —  Miser  v.  Troviuger,  7  Ohio  St.  281. 

Vtrginia. —  Ilansbrough  v.  Gray,  3  Gratt. 
(Va.)  356. 

England. —  Tunwr  v.  Samson,  2  Q.  B.  D. 
23,  46  L.  J.  Q.  B.  167,  35  L.  T.  Rep.  N.  S. 
fi37,  25  Wkly,  Rep.  240;  Cory  p.  Scott.  3 
B.  at  Aid.  619,  5  E.  C.  L.  356;  Sleigh  v.  Sle^h, 
fi  Exeh.  514,  19  L.  J.  Exch.  345;  Ba  p. 
Heath,  2  Ves.  &  B.  240. 

Contra,  Marion  Nat.  Bank  V.  Fhillipa,  18 
Ky.  L.  Rep.  ISO,  35  S.  W,  910, 

Where  the  drawer  and  accepter  are  both  ac- 
commodation parties  for  the  payee  or  a  sub- 
sequent indorser,  it  hss  been  held  that  the 
drawer  is  entitled  to  notice  of  dishonoT.  Nor- 
ton p.  Pickering,  8  B.  &  C.  610.  7  L.  J.  K.  B. 
O.  S.  85,  3  M.  4  R.  23,  15  E.  C.  L.  302. 

36.  AIa6atna.~BvanB  v.  Nnnis,  I  Ala.  Oil. 

Arkansas. —  Harrison  c.  Trader,  29  Ark.  8G. 

Qeorgia. — McLaren  p.  Georgia  Mar.  Bank, 
Si  Ga.  131. 


Kentut^. —  Barbaronz  v.  Waters,  3  Mete 
(Ky.)  304. 

Louisiana. —  Gillespie  v.  Cammack.  3  La. 
Ann.  248 ;  New  Orleans  Sar.  Bank  v.  Harper, 
12  Rob.   (Ia.  )  231,  43  Am.  Dee.  226. 

Maryland. —  Fulton  p.  Maccracken,  18  Md. 
528,  81  Am.  Dec.  620. 

Nmc  York.—  Ross  v.  Bedell,  6  Duer  (N.  Y.) 
462;  Commercial  Bank  r.  Hughes,  17  Wsnd. 
(N.  Y.)  94. 

United  State*,—  See  French  v.  Columbia 
Bank,  4  Cranch  (U.  S.)  141,  160,  2  L.  ed. 
676,  where  Marshall,  C.  J„  said:  "Where  he 
[the  drawer]  draws  solely  for  the  purpose  of 
raising  money  by  discount  for  himself,  he 
expects  to  pay  the  bill,  and  there  is  no  per- 
son to  whom  he  can  resort  for  repayment. 
There  is  no  person  on  whom  he  can  have  a 
legal  or  an  equitable  demand,  in  consequence 
of  the  non-payment  of  the  bill." 

England. —  Teriy  c.  Parker,  6  A.  &  £.  S02, 
6  L.  J.  K.  B.  249,  1  N.  ft  P,  752,  W.  W.  &  D. 
303,  33  E.  C.  L.  273 ;  Cory  c,  Scott,  3  B.  ft 
Aid.  619,  6  E.  C.  L.  36B;  Sharp  p.  Bailey,  9 
B.  ft  C.  44,  17  E.  C.  L.  29;  Norton  p.  Picker- 
ing, 8  B.  ft  C.  610,  7  L.  J.  K.  B.  O.  8.  35,  3 
M.  ft  R.  23,  18  £.  C.  L.  302;  L^ge  p.  Thorpe, 
2  Campb.  310,  12  East  171;  Claridge  p.  Dal- 
ton,  4  M.  ft  S.  226,  16  Rev.  Rep.  440;  Leach 
o.  Hewitt,  4  Taunt.  731,  14  Rev.  Hep.  6S2. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  I0I4. 

Piesmnptlou  of  accommodation. —  It  has 
been  held  that  where  a  bill  is  made  payable 
at  the  drawer's  own  house  it  will  be  presumed 
to  be  for  his  accommodation  and  he  will  not 
be  entitled  to  notice.  Sharp  p.  Bailey,  0 
B,  &  C.  44,  17  E.  C.  L.  29. 

37.  Lacoete  p.  Harper,  3  La.  Ann.  385,  4S 
Am.  Dec,  449  (although  insufficient  to  pay 
the  whole  amount  of  the  bill)  ;  New  Orleans 
Sar.  Bank  p.  Harper,  12  Rob.  (La.)  231,  4.1 
Am.  Dec.  226;  Nicolet  p,  Gloyd,  18  I«,  417; 
Reid  c.  Morrison,  2  Watts  ft  S.  (Pa,)  401; 
Fitsgcrald  p.  Williams,  6  Bing.  N.  Cas.  68, 
0  L.  J,  C.  P.  41,  8  Scott  271.  37  E,  C.  L. 
612. 
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(v)  Wssss  Drawss  AJfD  AccEFTES  Arb  Idssticai..  Where  tlie  drawer 
and  accepter  are  in  reality  *•  or  in  effect "  identicalj  or  where  one  of  sereral 
drawers  is  kIbo  an  accepter^  notice  of  dishonor  to  the  drawer  is  not  necessary. 

b.  IndoFser  —  (i)  In  General  —  (aJ  Rule  Stated.  The  indorser  of  a  nego- 
tiable bill  or  note  is  entitled  to  due  notice  of  its  dishonor  and  failure  to  notify 
him  thereof  will  release  him  from  all  liability,"  notwitbetaoding  the  indorser  9 


Orosvenor  v.  Stone,  B  Pick.  (Mass.)  TO;  Mar- 
tin V.  IngeTBoH,  B  Pick.  (Mui.)  1;  Lenox  d. 
Leverett,  10  Mass.  1,  0  Am.  Dec.  07;  Konig 
C.  Bayard,  1  Pet.  (U.  S.)  260,  7  L.  ed.  132. 

40.  Bochester  Bank  v.  Mont«atb,  1  Den. 
(N.  Y.)  402,  43  Am.  Dec.  6S1;  James  v. 
Ocoee  Bank,  2  Coldw.  (Tenu.)  57.  See  also 
Donnell  v.  Lewis  County  Sav.  Bank,  80  Mo. 
165. 

Difieient  portDtnliip  luuuei. —  This  rule  is 
held  to '  apply  even  where  the  dra'wer  and 
drawee  are  carrying  on  businCaa  In  two  differ- 
ent partnership  names  and  in  two  different 
places.  Hill  v.  PlanUrs'  Bank,  3  Humphr. 
(Tenn.)   670. 

41.  Mintum  v.  Fiahar,  7  Cal.  S73,  where 
the  drawer  was  paying  teller  in  the  bank  on 
which  the  bill  was  drawn.  See  also  Washing- 
ton Bank  r.  Way,  2  Cranch  C.  C.  (U.  S.) 
249,  2  Fed.  Cas.  No.  957. 

Drawn  by  coipoiation  officer  on  fellow  ofB- 
cet  OT  coipotation. —  If  a  bill  is  drawn  by  a 
corporation  officer  on  another  officer  of  the 
corporation  (Dennis  v.  Table  Mountain 
Water  Co.,  10  Cal.  369;  Commercial  Bank  v. 
St.  Croii  Mfg.  Co.,  23  Me.  280;  Haaey  v. 
White  Pigeon  Beet  Sugar  Co.,  1  Dougl.  (Mich.) 
IBS),  or  on  the  corporation  iLaelf  OVarrens- 
burg  Co-operative  Bldg.  Assoc,  v.  Zoll,  83 
Ho.  94),  it  ia  in  effect  the  paper  of  the  cor- 
poration and  notice  of  dishonor  will  not  be 
necessary  to  hold  the  drawer,  even  though  the 
corporation  itself  be  insolvent  and  the  paper 
be  drawn  by  an  officer  who  is  actually  in- 
debted to  it. 

Paitneiship  tranaactiona. — No  notice  to  the 
drawer  is  necessary  where  the  drawer  of  a 
bill  is  a  member  of  the  firm  drawn  upon 
(Meeker  v.  Cummings,  22  La.  Ann.  317;  Ful- 
ler V.  Hooper,  3  Gray  (Mass.)  334;  Gowan  v, 
Jackson,  20  Johns.  (N.  Y.)  176),  where  tha 
drawee  is  a  member  of  the  firm  which  draws 
the  bill  (New  York,  etc..  Contracting  Co.  v. 
Meyer,  01  Ala.  325;  Porthouae  v.  Parker,  1 
Cambp.  82,  10  Rev,  Hep.  837.  Compare 
Dwight  c,  Scovil,  2  Conn.  654;  Inre  Grant, 
10  Fed.  Ca&.  No.  5,8!)1,  6  Law  Rep.  158), 
where  the  bill  is  drawn  by  one  Arm  upon  an- 
other Srm  and  both  have  a  common  partner 
(New  York,  etc.,  Contracting  Co.  v.  Selma 
Sav.  Bank,  51  Ala.  305,  23  Am.  Rep.  552; 
Woodbury  p.  Sackrider,  2  Abb.  Pr.  (N.  Y.) 
402;  Raymond  c.  Mann,  45  Tes.  301.  See 
also  West  Branch  Bank  v.  Fulmer,  3  Pa.  St. 
390,  45  Am,  Dec.  651 ) ,  or  where  the  drawer 
and  drawee  are  special  partners  in  the  trans- 
action which  forms  the  consideration  of  the 
bill  (Rhett  V.  Poe,  2  How.  (U.  S.)  457,  11 
L.  ed.  338). 

Where  a  bill  ii  accepted  by  the  diawer't 
agent,  the  drawer  is  not  entitled  to  notice  of 
ita  dishonor.  Hardy  v,  Pilcher,  67  Miss.  IS, 
[XIII,  B,  2.  a.  (t)] 


34  Am.  Rep.  432.     See  also  Carson  v.  Alex- 
ander, 34  Miss.  628. 

42.  Alabama.— Smith  v.  Paul,  8  Port. 
(Ala.)  603. 

ftortdo.— Bailey  v.  South  Western  Rail- 
road Bank,  II  Fla.  2«6. 

Ulinoie. —  Kaskaskia  Bridge  Co.  v.  Shan- 
non, 6  III.  16. 

Tetmettee. —  James  o.  Ocoee  Bank,  2  Coldw. 
(Tenn.)  57. 

reKa«.— Raymond  v.  Mann,  45  Tex.  301. 

England.-^  Alderson  v.  Pope,  1  Campb.  404 
note;  Porthouae  v.  Parker,  1  Campb.  82,  ID 
Rev.  Rep.  637  ;  Jacaud  v.  French,  12  East  317, 
11  Rev,  Rep.  300;  Roach  v.  Ostler,  1  M.  &  E. 
120,  17  E.  C.  L.  848;  Bignold  v.  Waterboase, 
1  M.  &  S.  256. 

But  see  McMean  v.  Little,  3  Baxt.  (Tenn.) 
330,  where  one  of  two  drawers  was  the  ac- 
cepter for  accommodation  of  the  other,  and  it 
was  held  that  the  latter  was  diachai^cd  by 
failure  in  respect  to  demand  and  notice.  See 
also  Schumaker  ti,  Quaritius,  5  Redf.  Surr. 
(N.  Y.)  361,  holding  that  the  tact  that  tba 
holder  is  executor  of  an  indorser  does  not 
render  demand  on  the  maker  unnecessary,  and 
that  a  failure  to  make  such  demand  dis- 
charges the  estate  of  the  indorser. 

43.  .lloftomo.— Winter  f.  Coxe,  41  Ala, 
207;  Crenshaw  v.  McKieman,  Minor  (Ala.) 
205;  Ward  D,  GifTord,  Minor  (Ala.)   6, 

Arkaniiae. — Winston  c.  Richardson,  27  Ark. 
34;  White  P.  Cannada,  25  Ark.  41;  Rudd«ll 
V.  Walker,  7  Ark.  467, 

California. —  Goldman  P.  Davis,  23;  CaU 
258. 

Idaho. —  Ankeny  v.  Henry,  I  Ida.  229. 

Iowa. —  Keater  t.  Hock,  11   Iowa  536. 

fanfo*.— Be  lover  v.  Snively,  24  Kan.  672; 
Couch  V.  Sherill,  17  Kan.  622. 

Kentucky.— Todd  r.  Edwards,  7  Bush  (Ky.) 
99;  McGowan  v.  Commonwealth  Bank,  6  LitU 
(Kj.)  271.  But  formerly  an  indoTMr  was 
entitled  to  notice  of  dishonor  only  where  the 
note  was  discounted  at  a  bank.  Fanners' 
etc.,    Bank   v.   Small,   2   T.   B.   Mon.    (Ky.) 

aa. 

Louitiana. —  McNab  v.  Tally.  27  La.  Ann. 
840;  Gayarre  v.  Sabatier,  24  La.  Ann.  358; 
Marks  r.  Herman,  24  La.  Ann.  335;  Smith  «. 
McWaters,  22  La.  Ann.  431;  Eichelberger  r. 
Pike,  22  La,  Ann,  142;  Money  v.  Coese,  20 
La.  Ann.  419;  Abott  v.  Borge,  20  La.  Ann. 
372;  Crane  v.  Benit,  20  La.  Ann.  223;  Cam- 
mack  c,  Gordon,  20  La.  Ann.  213;  Greves  P. 
Tomlinson,  19  Ia.  Ann,  90;  McKee  r.  Du- 
bois, 5  Rob.  (La.)  421;  New  Orleans  £av. 
Bank  r.  Richards,  8  La.  650 :  Louisiana  SUte 
Ins.  Co.  p,  Shamburgh,  2  Mart.  N.  S.  (I*,) 
511;  McLanahen  v.  Brandon,  I  Mart.  N.  3. 
(La.)  321,  14  Am.  Dec  188;  Johnson  r.  Dn>- 
can,  10  Mart.  (La.)  700;  Gamier  v.  CanehoiXt 
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subeeqaent  knowledge  of  the  dishonor  of  the  bill  **  or  the  fact  that  the  bill  is 
made  payable  to  bearer  and  might  therefore  have  been  transferred  by  delivery 
without  indorsement* 

(b)  Where  Indorsed  After  Maturity .     Where  a  party  indorses  a  bill  or  note 
after  maturity  he  is  in  effect  a  drawer  of  a  new  bill,  and  as  sach  is  entitled  to 


9  :Uart.  (Ia.)  684;  Abat  V.  Rion,  T  Mart. 
(La.)  062. 

ifatn«.— Rea  v.  Dorrance,  18  Ma.  137; 
Thorn  P.  Rice,  15  Me.  283. 

Maryland. —  Howard  Bank  e.  Canon,  60 
Md.  18;  Fanuere'  Bank  c.  Duvall,  7  Gill  4  J. 
(Md.)  78;  Daj  v.  Lyon,  6  Harr.  &  J.  (Md.) 
140;  Philips  p.  McCurdy,  1  Harr,  4  J.  (Md.) 
187. 

Maamohuaettt. —  Webber  v.  Matthews,  101 
Mass,  481;  Creamer  v.  Ferry,  IT  Pick.  (Mass.) 
332,  28  km.  Dec.  297 ;  New  England  Bank  i;. 
Lewis,  2  Pick.  (Maae.)  126;  Shaw  v.  QriSth, 
7  Mass.  494. 

Michigan. —  Barger  c.  Famham,  (Mich, 
1902)  90  N.  W.  281 ;  Stewart  r.  Port  Huron 
First  Nat.  Bank,  40  Mich.  348.  See  also  Bel- 
ford  V.  Bangs,  15  111.  App.  76,  conatruing 
Michigan  statute. 

Miaaouri. —  Napper  v.  Blank,  64  Mo,  131; 
Glasgow  V.  Cope  land,  8  Mo.  268. 

Montana. —  Grant  v.  Spencer,  1  Mont.  138, 

A'eto  Eampakire. — Miuicheeter  Bank  v.  Fel- 
lows, 2S  N.  H.  302;  Lawrenoe  v.  LanKley,  14 
N.  H.  70. 

A'etc  /era«y. —  Barkalow  v.  Johngon,  16 
N.  J.  L.  397 ;  Shipman  e.  Cook,  16  N.  J.  Eq. 
251. 

Hew  York. —  Cayuga  County  Bank  v.  War- 
den, 1  N.  Y.  413 ;  Vergennes  Bank  v.  Came- 
ron. 7  Barb.  (N.  V.)  1:3;  Bradford  v.  Corey, 
5  Barb.  [S.  Y.)  461;  Fahquioque  Bank  v. 
Martin,  U  Abb.  Pr.  (N.  V.)  291, 

Xorlh  Carolina. —  Asheville  Nat.  Bank  v. 
Bradley,  117  N.  C.  526,  23  S.  E.  465;  Long  t>. 
Stepbenaon,  72  N.  C.  669. 

fennaylvatUa. —  Lancaster  First  Nat.  Bank 
V.  Shreiuer,  110  Pa.  St.  188, 1  Atl.  190, 20  Atl. 
718;  McKinney  o.  Crawford,  8  Serg.  t  R. 
(Pa,)  351;  Cassidy  v.  Kreamer,  22  Wkiy. 
Notes  Cas.  (Pa.)  109,  13  Atl.  744;  Arnold 
t^.  Niess,  1  Walk.   (Pa.)   116. 

South  Carolina. —  State  Bank  v.  Croft,  3 
McCord  (S.  0.)  622;  Kilpatrick  v.  Beaton, 
3  Brev.  (S.  C.)  92;  Fotheringham  v.  Price,  I 
Bay  (S.  C.)  291,  1  Am.  Dec.  618;  Scarbor- 
ough V.  Harris,  1  Bay  (S.  C.)  177,  I  Am.  Dec. 
609. 


672. 

Vtr^ntd.— Davis  c.  Poland,  92  Va.  225,  23 
8.  E.  292. 

Weat  Virginia.—  Peabody  Ins,  (3o.  e.  Wil- 
son, 29  W.  Va.  52S,  2  S.  E.  888. 

United  Statea. —  Young  v.  Bryan,  6  Wheat. 
(U.  S.)  146,  6  L.  ed.  228;  Slacum  v.  Pomery, 
6  Cranch  (U.  S.)  221,  3  L.  ed.  205;  Alexan- 
dria Bank  t.  Young,  2  Cranch  C.  C.  (U.  S.) 
62,  2  Fed.  Cas.  No.  868;  Allen  o.  King,  4 
McLean  (U.  8.)  128,  1  Fed.  Cas.  No.  226. 

England. —  Bartlett  v.  Benson,  3  D.  4  L. 
274,   16  L.  J.   Bxcb.  23,   U  M.   4  W.   733; 


Bridges  v.  Berry,  3  Taunt.  130,  12  Rev.  Rep. 
618. 

In  Georjcia,  by  statute,  the  indorser  of  a 
bill  or  note  is  only  entitled  to  notice  of  dis- 
honor if  it  is  payable  or  to  be.  negotiated  at 
a  chartered  bank  (Williams  v.  Lewis,  69  Ga, 
825;  Continental  Nat.  Bank  r.  Folsom,  67 
Ga.  624;  Lynch  c.  Goldsmith,  64  Ga.  42;  Falk 
V.  Rothschild,  61  Ga.  695 ;  Randolph  v.  Flem- 
ing, 69  Ga.  776 ;  Pannell  v.  Phillips,  66  Ga. 
618;  McLaren  v.  Marine  Bank,  52  Ga.  131; 
Frank  c.  Longatreet,  44  Qa.  178;  Gilbert  v, 
Seymour,  44  Ga.  63;  Holmes  v.  Pratt,  34 
Go.  668;  Butler  v.  Marine  F.  Ins.  Bank,  IS 
Ga.  617;  Beckwith  v.  Carleton,  14  Ga.  691; 
Hoadley  v.  Bliss,  9  Ga.  303)  and  a  note  pay- 
able at  a  private  banker's  does  not  come 
within  the  statute  (Banks  v.  Besser,  66  Qa. 
199).  Moreover  notice  is  rendered  unneces- 
sary under  some  special  statutes,  such  as  the 
charter  of  the  Central  Bank  dispensing  with 
notice  in  the  case  of  ^per  held  by  the  bank 
and  payable  there.  Central  Bank  v.  Whit- 
field, 1  Ga.  693;  Merchants'  Bank  v.  Central 
Bank,  I  Ga.  418,  44  Am.  Dec.  665. 

In  IllinoiB,  by  statute  (Hurd  Rev.  Stat. 
(7),  the  assignor  or  indorser  of  a  note  is  not 
discharged  by  failure  to  give  him  notice  of 
its  dishonor.  The  statute  substitutes  due 
diligence  in  prosecuting  the  maker  for  such 
notice.  Harding  c.  Dilley,  60  111.  52B;  Wilder 
V.  De  Wolf,  24  IH.  190;  Pierce  o.  Short,  14 
III.  144;  Bledsoe  e.  Graves,  5  III.  382;  Hil- 
bom  t-.  Artua,  4  IIL  344;  SUte  Bank  e.  Haw- 
ley,  2  111.  580. 

In  Texas,  by  statute  (Hartley  Dig.  Tex. 
art.  2528),  notice  of  dishonor  is  unnecessary 
as  against  indorse rs  if  action  ta  brought 
against  the  maker  not  later  than  at  the  Urat 
term  of  court,  or  within  sixty  days  if  in  a 
justice's  court.  Williams  v.  Merchants'  Bank, 
67  Tei.  606,  4  S.  W.  163;  Green  u.  Elson,  31 
Tex.  159;  Sydnor  f.  Gascoigne,  11  Tex.  449; 
Frosh  c.  Holmea,  8  Tex.  29;  Cartwrigbt  ti. 
Eoff,  1  Tex.  78. 

Indorsement  by  «E'°t  without  authority. — ■ 
Although  one  who  indorses  a  bill  as  agent 
without  authority  renders  himself  person- 
ally liable,  due  notice  must  be  given  either 
to  the  principal  or  the  agent  and  without  it 
the  bolder  will  fail.  Ctay  v.  Oakley,  5  Mart. 
N.  S.   (La.)   137. 

Where  on  indoiser  became  the  adminlvtra- 
tor  of  the  drawer  of  a  promissory  note,  it 
was  held  that  such  fact  did  not  relieve  the 
holder  from  the  obligation  to  give  notice  of 
its  dishonor  to  the  indorser.  Magruder  V. 
Georgetown  Union  Bank,  3  Pet.  (U.  S.)  87, 
7  L.  ed.  612. 

44.  Old  Dominion  Bank  v.  McVeigh,  29 
Gratt.  (Va.)  646. 

46.  Galpin  v.  Hard,  3  MeCord  (S.  C.)  39^ 
15  Am.  Dec  640. 

[XIII,  B,  2,  b,  (l).  (b)] 
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notice  of  dishonor  upon  Bubeeqneiit  praaentment  for  pajment,"  even  where  the 
maker  of  the  note  was  insolveot."  Where,  however,  a  party  indorsee  a  note 
after  ite  tnaturity,  knowing  that  the  maker  is  dead,  he  is  really  a  maker,  and  as 
Hoch  is  not  entitled  to  notice  of  demand  and  dishonor;  "and  it  will  not  be  neces- 
sary to  give  notice  to  an  iiidorser  after  maturity  who  had  previoasly  indorsed  the 
paper  before  its  maturity,  and  who  intended  afterward  to  become  an  indorser 
with  a  fixed  liabihty.* 

(o)  Where  Indx/eaer  Interested  With  Maker  or  Drawer.  The  fact  that  the 
indorser  and  maker  are  jointly  interested  in  the  consideration  of  a  note,  sach  as  a 
partnersliip  debt  or  pnrchase  of  goods  for  which  the  cote  was  given,  does  not  dis- 


46.  Alabama. —  MontgomxTy  State  Branch 
Bank  v.  Gaffne;,  0  Ala.  153;  Adams  v.  Tor- 
bert,  0  Ala.  865;  Eeuuou  v.  McRea,  7  Port. 
(Ala.)   175. 

Arkanaat. —  Levy  v.  Drew,  14  Ark.  334; 
Jones  r.  Robinson,  II  Ark.  504,  54  Am.  Dec. 
2)2.     Compare  Airy  v.  Nelson,  39  Ark.  43. 

California.— Beer  P.  CUtton,  98  Cal.  323, 
33  Fac.  204,  36  Am.  St.  Rep.  172.  20  L.  R.  A. 
.580;  Beebe  v.  Brooks,  12  Cal.  308. 

Connecticut. —  Bishop  v.  Dexter,  2  Conn. 
410. 

Florida. —  Bemis  v.  McKenzte,  13  Fls.  6S3; 
Ouild  c.  Qoldsmith,  9  Fla.  212. 

Joustt.— Graul  r.  Strutiel,  53  Iowa  712,  8 
N.  W.  118,  36  Am.  Rep.  250;  McKewer  v. 
Kirtland,  33  Iowa  348. 

Kannas. —  Lank  v.  Morrison,  44  Kan.  604, 
24  Pac.  1106;  Shelby  v.  Judd,  £4  Kan.  161; 
Swartz  V.  Reddeld,   13  Kan.  550. 

Louisiana. —  Jtoquest  v.  Pickett,  20  La. 
Ann.  548 ;  MeCall  v.  Witkouski,  16  La.  Ann. 
179;  Hill  p.  Martin,  12  Mart.  (La.)  177,  13 
Am.  Dec.  372. 

Maine.—  Hunt  ».  Wadleigh,  26  Me.  271,  45 
Am.  Dec.  108. 

Uaryland. —  Dixon  t>.  Clayville,  44  Md. 
fi73.  But  see  Mcllhenny  v.  Jones,  0  Hbtt. 
&  J.  (Md.)  256,  where  it  was  held  that  no- 
tice to  the  iudorsers  of  the  non-payment  of 
a  proraiasorj  note  is  not  necessary  where 
they  had  indorsed  the  note  after  the  day  of 
payment  had  elapsed,  an  action  had  been 
brought  on  it  in  their  names  for  the  use  of 
the  holder  against  the  drawer,  and  such  ae- 


Magtachiuetu. —  Colt  r.  Barnard,  18  Pick. 
(Mass.)   260,  29  Am.  Dec.  584. 
Missoari, —  Armstrong    v.    Armstrong,    36 


—  Dwight  t>.  Emerson, 


Mo.  225. 

New   HampihiTi 
N.   H.   159. 

Nea>  York. —  German- American  Bank  v.  At- 
water,  185  N.  Y.  36,  58  N.  E.  763;  Eisen- 
lord  V.  Dillenback,  79  N.  Y.  817  la/firming  15 
Hun  (N.  Y.)  23] :  Van  Hoesen  v.  Van  Al- 
atyne,  3  Wend.  (N.  Y.)  75;  Berry  r,  Robin- 
son, 9  Johns.  (N.  Y.)  121,  6  Am.  Dec.  267; 
Strong  V.  Duke,  5  Alb.  L  J.  (N.  Y.)  250. 

Ohio.—  Bassenhorst  v.  Wilby,  45  Ohio  SL 
333,   13  N.  E.   75. 

Oregon. —  Smith  i).   Caro,   0  Or^.   278. 

Pennsylvania.-  Tyler  r.  Young,  30  Pa.  St. 
143;   Patterson  V.  Todd,   18  Pa.  St.  426,  67 
Am.  Dec.  622;  Leidy  v.  Tammany,  9  Watts 
[xni,  B.  2,  b,  (l).  (b)] 


(Pa.)  363;  McKinney  e.  Crawford,  8  Serg. 
&  R.  (Pa.)  351  (holding  that  where  a  prom- 
issory note  payable  on  demand  is  indoraed 
after  it  is  overdue,  in  order  to  charge  the  in- 
dorser he  must  have  notice  of  demand  on  the 
maker)  ;  Bank  of  North  America  c  Barriere. 
1  Yeates  (Pa.)  360;  Campbell  r.  Carman,  I 
PhiU.  (Pa.)  283,  9  L^.  Int  (Pa.)  Z. 

South  Coroiino.— Gray  c.  Bell,  2  Rich. 
(S.  C.)  87,  44  Am.  Dec.  277;  Allwood  c. 
Haseldon,  2  Bailey  (S.  C.)  457;  Stockman 
p.  Riley,  2  MeCord  (S.  C.)  398;  Poole  f. 
Tolleson,  1  McCord  (S.  C.)  199,  10  Am.  Dec 
663;  Course  v.  Sbackleford,  2  Nott  i  M. 
(B.  C.)  233;  Ecfert  e.  Des  Coudres,  1  Uill 
(B.  C.)   8D,  12  Am.  Dec  809. 

Tennetaee. —  Rosson  f.  Carroll,  90  Tenn.  90, 
18  S.  W.  66,  12  L.  R.  A.  727;  Kirfcpatriek  r. 
McCuIlough,  3  Humphr.  (Tenn.)  171,  30  Am. 
Dee.  168 ;  Stotbart  V.  Parker,  1  Overt.  (Tenn.) 
260. 

T'eiEo*. —  WioatOD  C.  Kelly,  33  Tex.  354. 

Termont. —  I^ndon  -r.  Bryant,  6B  Vt.  S03, 
37  Atl.  297;  Verder  r.  Verder,  63  Vt.  38, 
21  Atl.  611.  Even  the  indorser  after  ma- 
turity of  a  non-negotiable  note  has  been  held 
to  be  entitled  to  notice.  Aldis  c.  JohoaOB, 
I  Vt.  138. 

Witconsin. —  Corwtth  «.  Morrison,  I  Piun. 
(Wis.)   480. 

United  Statet. —  Cox  r,  Jones,  2  Craadi 
C.  C.  (U.  S.)  370,  6  Fed.  Cas.  No.  3,303. 

England. —  Dehers  v.  Harriot,  1  Show.  163, 

In  {jeoisia  a  payee  indorsing  after  matu- 
rity is  by  statute  not  entitled  to  notice  of  pro- 
test.    Frank   v.  Longstreet,   44  Ga.   178. 

In  North  Coiolina  a  stranger  who  indorse* 
a  note  at  its  maturity  is  held  to  be  a  co- 
maker and  as  such  is  not  entitled  to  notice. 
Baker  v.  Robinson,  63  N.  C.  191. 

47.  Greely  v.  Hunt,  21  Mc  4iS5;  Poc  r. 
Kelly,  3  N.  C-  45;  Stewart  v.  French,  2 
Cranch  C.  C.  (U.  S.)  300,  22  Fed.  Ca*.  No. 
13,427. 

48.  Picklar  p.  Harlan,  76  Mo.  678. 

49.  Montgomery,  etc,  R.  Co.  t.  Trebles.  44 
Ala.  25S;  WUliams  v.  Matthews,  3  Cow. 
[N.  T.)  252;  Coleman  t.  Dunlap,  IB  S.  C. 
SBl. 

Second  notice  of  non-payment  is  UBBeco- 
aaiy  where  a  note  has  been  protested  for 
non-payment  and  notice  given  the  indorsen, 
and  such  indorsers  then  take  up  and  sell  the 
note  without  erasing  their  indorwrnent.  St. 
John  p.  Roberts,  31  N.  Y.  441.  88  Am.  Dec 
287  Ireverting  8  Boew.  (N.  Y.)  S9SJ. 
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KQEe  with  the  necessity  of  giving  the  former  notice  of  dishonor,"  althoagli  it  has 
en  held  that  the  indorser  of  a  note,  made  to  be  disconnted  for  the  joint  benefit 
of  tlie  maker  and  indorser,  is  not  entitled  to  notice  of  its  dishonor.*'  It  lias  like- 
wise been  held  that  such  notice  is  not  necessary  if  the  indorser  is  a  member  of  the 
firm  which  drew  the  bill,"*  or  if  an  indorsement  is  made  by  a  partnership  and  the 
bill  is  drawn  by  one  of  it*  members.'* 

(d)  Whvr«  Inetmment  Is  Void.  The  mle  is  well  settled  that  the  indorser  is 
not  entitled  to  notice  of  dishonor  where  he  indorses  with  knowledge  of  an 
infirmity  that  renders  tlie  instrument  void,  snch  as  forgery  or  personal  incapacity 
of  the  drawer  or  maker ;  **  and  the  better  doctrine  seems  to  be  tiiat  he  is  not 
ODtitled  to  notice,  even  in  case  of  his  ignorance  of  the  invalidity  of  the  instru- 
ment so  indorsed,  since  he  by  indorsement  has  warranted  it  to  be  a  valid  and 
^Duine  instrument." 

(e)  W^ere  Paper  Oiven  Ear  Indoraer'B  Accommodation.  An  indorser  for 
whose  accommodation  the  paper  is  given  is  nnder  obligation  to  take  op  the  bill 
or  note  and,  in  case  of  so  doing,  has  no  remedy  against  another  party.    Conse- 

nitly,  being  without  legal  possibility  of  injury,  he  is  not  entitled  to  notice  of 
onor.** 
(n)  AccOlOfOOATloy  Ixdobssb.    By  the  law  merchant  an  accommodation 


60.  Moore  o.  Bnuigard,  S  How.  (Miu.) 
SS7;  Morris  v.  HuMon,  4  Sondf.  <N.  Y.)  93; 
FoUnd  V.  BoTd,  23  Fa.  St.  476. 

The  fact  that  the  note  was  made  ioi  ■  cor- 
poration In  which  the  Indoreer  was  interested 
a*  well  &s  the  maker  diBpenBee  with  such 
nccesaitj.  Field  v.  New  Orleans  Delta  News- 
paper Co.,  21  La.  Ann.  24,  SB  Am.  Dec.  099; 
UalUw  V.  Siddle,  0  C.  B.  N.  S.  491.  6  Jur. 
N.  S.  1169,  28  L.  J.  C.  P.  257,  7  Wkly.  Rep. 
440,  96  B.  C.  L.  494. 

SI.  Washington  Bank  c.  Way,  2  Craneh 
C.  C.   (U.  B.)   24B,  2  Fed.  Cb».  No.  957. 

02.  New  York,  et«.,  Contracting  Co.  V. 
Selma  Sav.  Bank,  01  Ala.  306,  23  Am.  Rep. 
£62 1  Weet  Branch  Bank  v.  Fulmer,  3  Fa.  St. 
390,  4&  Am.  Dee.  661. 

53.  Ea  p.  Rusaell,  21  Fed.  Cas.  No.  12,148, 
16  Nat  Bankr.  R^.  470.  See,  however, 
Taylor  v.  Young,  3  Watte  (Pa.)  33B,  where 
the  indorsee  of  a  hill  of  exchange,  drawn 
upon  a  partnemhip  in  favor  of  one  of  ita 
members  by  a  former  partner  who  had  ra- 
cently  withdrawn,  and  whose  withdrawal  was 
not  known  to  the  indorsee,  was  held  not  to 
be  excused  from  giving  notice  to  the  drawer 
«f  the  dishonor  of  the  hill. 

54.  Roesi  v.  National  Bank  of  Commeree, 
71  Mo.  App.  160 1  Farmers'  Bank  v.  Van- 
meter,  4  Rand.  |Va.)  663;  Beojamin  Chalm. 
Big.  197;  Daniel  Heg.  Instr.  %  M9b. 

55.  Maryland.— Key  v.  Knott,  9  QUI  ft  J. 
^Md.|   342. 

UataackutetU. —  BturUL  «.  Smith,  T  Piak. 
(Mass.)  291. 

UiMouri. —  See  Maddox  e.  Duncan,  143  Mo. 
613,  4S  S.  W.  688,  66  Am.  Bt.  Rep.  678,  41 
L.  R.  A.  681. 

Jlevi  York.—  Tumbull  v.  Bowyer,  40  N.  Y. 
4S6,  100  Am.  Dec.  523;  Goddard  t>.  Mer- 
chants' Bank.  4  N.  T.  147. 

Ohio.—  Perkins  v.  White,  36  Ohio  St.  B30. 

Utah. —  Hamer  «.  Brainerd,  7  Utah  246,  2B 
Fae.  299,  12  L.  R.  A.  434. 

England. —  Cundy  c.  Marriott,  I  B.  ft  Ad. 
«M,  9  L.  J.  K.  B.  O.  S.  70,  SO  E.  C.  L.  664. 
I«8] 


Implied  watianty. — An  indorser  impliedly 
warmntA  that  the  maker  has  capadty  to 
oontiact  and  therefore  is  not  entitled  to  no- 
tice in  case  the  maker  is  not  liable  by  reason 
of  coverture  or  other  incapacity.  Butler  t>. 
Sloctmib,  33  La.  Ann.  170,  39  Am.  Rep.  2G9. 
Bee,  however.  Collier  v.  Budd,  7  Mo.  4SS; 
Carter  t>.  Flower,  4  D.  ft  L.  620,  11  Jur.  313, 
16  L.  J.  Eich.  109,  10  M.  ft  W.  743. 

Accommodation  indorser. —  But  it  has  been 
held  in  several  jurisdictions  that  a  mere  ac- 
commodation indorser,  receiving  no  part  of 
the  consideration,  is  not  responsible  for  any 
alteration  which  may  have  avoided  the  in- 
strument, unless  upon  due  demand  and  notice. 
Busquehanna  Valley  Bank  v.  Logmis,  86  N. 
Y.  207,  30  Am.  Rep.  662;  Leaoh  V.  Hewitt, 
4  Taunt.  731,  14  Rev.  Rep.  652. 

Se.  Alabama. — Morris  c.  Birmingham  Nat. 
Bank,  93  Ala.  611,  9  So.  606. 

Iowa. —  Iowa  City  First  Nat.  Banlc  p.  Ryer- 
■on,  23  Iowa  60S. 

Kentvekg.—  Risk  v.  Bridgeford,  16  Ky.  L. 
Rep.  206. 

Maryland. —  Fulton  O.  Maccracken,  18  Md. 
628,  81  Am.  Deo.  620;  Clopper  p.  Union  Bank, 
7  Harr.  ft  J.  (Md.)  92,  16  Am.  Dtc.  294. 

Misiovri. —  Donnell  v.  Lewii  County  Sav. 
Bank,  80  Mo.  166. 

IfeiB  Jersey. —  Blenderroan  V.  Price,  SO 
N.  J.  L.  298.  12  Atl.  77S. 

Veui  ytn-JI:.— Witherow  V.  Slayback,  15S 
N.  Y.  64S,  53  N.  E.  081,  70  Am.  St.  Rep. 
607;  Commercial  Bank  v.  Hughes,  17  Wend. 
(N.  Y.)  94. 

Petmtvlvania. —  Shriner  P.  Keller.  25  Pa. 
Si  01 ;  Reid  v.  MorritOD,  2  Watta  ft  S.  (Pa.) 
401. 

Tenncwee. — American  Nat  Bank  v.  Jnnk 
Bros.  Lumber,  etc.,  Co.,  94  Tenu.  OM,  30 
S.  W.  763,  28  L.  R.  A.  492;  Black  r.  Filer, 
ID  Heisk.    (Tenn.)    48. 

Virginia. — McVeigh  v.  Old  Dominion  Bank, 
£6  Oratt.  (Va.)  785. 

United  fifatet.— Webster  v.  Mitchell,  22 
Fed.  869. 
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indorser  is  placed  upon  the  same  footing  as  if  he  were  an  indorser  for  value  and 
is  equally  entitled  to  notice  of  diBhonor  of  the  bill,"  even  though  he  was  aware 
that  tlie  drawee  had  no  funds  with  the  drawer,*  although  the  drawer  of  the  bill 
is  insolvent,"*  and  although  the  accepter  of  the  bill  is  himself  an  accommodation 
party." 

(ui)  A  GSNT  For  Collection.  A  party  who  indorses  a  bill  or  note  for  col- 
lection only  ia  entitled  to  due  notice  of  its  dishonor  as  a  distinct  indorser.*' 

(iv)  AnoMALova  OS  Iaregulas  Insobses.  In  those  jurisdictions  where 
one  who,  not  being  a  party  to  a  negotiable  ^  bill  or  note,  indorses  it  in  blank  prior 
to  delivery  is  regarded  aa  an  indorser^  he  is  entitled  to  due  notice  of  the  dishonor 
of  tlie  paper  in  order  to  fix  his  liability ; "  but  where  such  an  indorser  is  beld 


67.  Connentiout. —  Buck  t.  Cotton,  2  Conn. 
126,  7  Am.  Dec.  261. 

Georjwi.— Apple  c.  Leaaer,  B3  Gb.  749,  21 
S.  E.  171 1  Randolph  v.  Fleming,  59  Oa.  776. 
But  in  Bome  canes  an  accommodation  in- 
dorser who  does  not  indorse  for  the  purpoaa 
of  transferring  the  title  for  value,  but  merely 
for  the  purpose  of  strengthening  the  credit 
of  the  maker,  is  placed  upon  the  footing  of 

6  surety  and  is  neld  not  to  be  entitled  to 
notice  of  non-pajment  and  protest  in  order 
to  make  him  liable.  Mayer  v.  Thomas,  97 
Gb.  772,  25  8.  £.  761;  Eppens  v.  Forbes,  32 
Oa.  T48,  9  S.  E.  723;  Neal  v.  Wilson,  79  Ga. 
736,  5  S.  E.  54;  Camp  c.  Simmons,  62  Gs.  73; 
Collins  V.  Everett,  4  Oa.  266.  See  also  Carl- 
toD  c.  White,  99  Ga.  384,  27  B.  E.  704. 

LouutaiHi.— Tbieltnan  v.  au«bie,  32  La. 
Ann.  2G0,  36  Am.  Rep.  267 ;  Ball  v.  Greaud, 
14  La.  Ann.  306,  74  Am.  Dec.  431;  Braux 
V.  Le  Blanc,  10  La.  Ann.  97. 

Maine.— Re&  v.  Dorrauce,  18  Ue.  137. 

ifataachuMtta. —  Warder  v.  Tucker,  7 
Mass.  449,  S  Am.  Dec  62. 

Michigan. —  Smith  v.  Long,  40  Mich.  fiS6, 
89  Am.  Rep.  658. 

Mi»iouri. —  Bogy  v.  Keil,  1  Mo.  743. 

OAio.— Miser  v.  Trovinger,  7  Ohio  St.  281. 

Rhode  Island. —  Sawyer  «.  Browneli,  13 
B.  I.  141,  43  Am.  Rep.  19. 

United  Btatea. —  French  v.  Columbia  Bank, 
4  Cranch  (U.  8.)  141,  2  L.  ed.  576  [revereing  1 
Cranch  C.  C.  (U.  S.)  221.  2  Fed.  Cas.  No. 
867,  where  it  waa  held  to  be  unnecessary  un- 
leas  the  indorser  was  damaged  by  want  of 
notice] ;  PhippH  r.  Harding,  70  Fed.  468,  34 
U.  S.  App.  148,  17  C.  C.  A.  203,  30  L.  R.  A. 
613. 

England. —  Turner  v.  Samson,  2  Q.  B.  D. 
23,  46  L.  J.  Q.  B.  167,  33  L.  T.  Hep,  N.  S. 
537,  25  Wkly.  Rep.  240;  Carter  f.  Flower,  4 
D.  A  L.  529,  II  Jur.  313,  16  L.  J.  Eich.  199, 
16  M.  A  W.  743. 

Catlodo.— Ontario  Bank  v.  Burke,  10  Ont. 
Pr.  661;  Merchants'  Bank  t*.  Cunningham,  1 
Quebec  Q.  B.  33;  Gore  Bank  v.  Craig,  7 
U.  C.  C.  P.  344. 

Taking  a  renewal  from  the  maker  without 
^ring  notice  of  non-payment  discharges  an 
accommodation   indorser.     Hall  i'.  Newcomb, 

7  Hill  (N.  Y.)  418,  42  Am.  Dec.  82  [overrul- 
ing NeUon  c.  Dubois,  13  Johns.  (N.  Y.) 
175];  Smith  v.  Becket,  13  East  187. 

68.  Taylor  v.  Illinois  Bank,  7  T.  B.  Mon. 
(Ky.)  670.  But  see  Farmers'  Bank  o.  Van- 
meter,  4  Rand.   (Va.)   663,  where  it  was  beld 
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that  an  indorser  is  chargeable  without  no- 
tice if  he  indorsed  for  the  drawer  for  ac- 
commodation only  and  bad  no  expectation 
that  the  drawee  would  pay. 

69.  Keeler  v.  Barline,  12  Wend.  (N.  Y.) 
110;  Jackson  t>.  Richards,  2  Cai.  (N.  Y.|  343. 

60.  Norton  v.  Pickering,  8  B-  A  C.  610, 
7  L.  J.  K,  B.  0.  S.  85,  3  M.  A  R.  23,  li 
E.  C.  L.  302;  Foster  c,  Parker,  2  C-  P.  D.  18, 
46  L.  J.  C.  P,  77,  28  Wkly.  Rep.  321. 

In  inch  a  case  the  acconunodAtion  isdoiiet 
has  thft  rlgh^  of  recouiae  to  prior  accommo- 
dation parties.  Todd  r.  Edwards,  7  Biuli 
(Ky.)  89;  Cory  f).  Scott,  3  B.  A  Aid.  619,  i 
E.  C,  L.  366. 

61.  Lynn  Firet  Nat  Bank  o.  Smith,  1S2 
Mass.  227;  Elizabeth  SUt«  Bank  v.  Ayers,  7 
N.  J.  L.  130,  11  Am.  Dec.  535;  Ogden  r. 
Dobbin,  2  Hall  (N.  Y.)  112  ;'U.  S.  Bank  f . 
Davis,  2  Hill   (N.  Y.)   461. 

Where  agency  baa  ceased. — In  Coffman  e. 
Kentucky  Bank,  41  Miss.  212,  90  Am.  Dec 
371,  it  was  held  that  where  a  hill  was  in- 
dorsed for  a  bank  by  its  cashier,  and  at  the 
time  of  its  maturity  such  cashier  had  ceawd 
to  be  an  officer  of  the  hank,  notice  to  the 
bank  was  sufficient  without  notice  to  ths 
indorsing  cashier, 

6S.  Hoa-negotlable  note. — It  baa  been  held 
that  one  who  writes  his  name  upon,  the  back 
of  a  non-negotiable  promissorf  note  to  gi^a 
it  credit  is  a  guarantor,  and  is  liable  prima 
faoie  for  the  payment  of  the  note  upon  the 
default  of  the  principal  without  prerioua 
demand  or  notice.  San  Diego  First  Nat. 
Bank  v.  Babcock,  94  Cal.  96.  29  Pac.  415,  i& 
Am,  St.  Rep.  94;  Cromwell  r.  Hewitt.  40 
N.  Y.  401,  100  Am.  Dec.  527  [folUtainf 
Richards  v.  Warring,  4  Abb.  Dec  (N.  Y.)  47, 
1   Keyea    (N.  Y.)    576]. 

63.  See  Mupra,  II,  B,  0,  a,   (U),   (a). 

64.  Alabama. —  Hooks  r,  Anderson,  53  Ala. 
238,  29  Am,  Rep.  746;  Price  r.  lavender,  3» 
Ala.  389;  Milton  v.  De  Yampert,  3  Ala.  H8f 
Jordan   i;.  Oamett,  3  Ala.  010, 

California. —  Fesaenden  v.  Summers,  S8 
Cal,  484;  Jones  ii.  Goodwin,  39  Cal.  41)3,  ! 
Am.  Rep.  473 ;  Riggs  i,-.  Waldo,  2  Cal.  485.  SA 
Am,  Deo,  356. 

Indiana. —  Bronson  v.  Alexander,  48  Ini 
244;  Roberta  p.  Masters,  40  Ind.  461;  Sny- 
der i:  Oatman,  16  Ind.  266 ;  Sill  r.  Leslie.  IS 
Ind.  236;  Vore  v.  Hurst,  13  Ind.  651,  74  Am. 
Dec.  268. 

£iirua«.— Bradford  V.  Pauly,  18  Kan.  21lt 
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liable  as  a  giutrentor  or  maker  ^  he  is  not  entitled  to  notice  of  diBlionor  as  an 
indorser "  and  wliere  lie  is  deemed  a  snretj "  the  same  is  trne* 

(v)  Joist  Ijwossebs — (a)  In  General.  As  a  general  rule  where  seTeral 
parties  indorse  a  l>ill  or  note  jointly  all  are  entitled  to  receive  notice  of  its  dis- 
honor,'* and  it  has  been  held  that  failure  to  give  notice  to  one  of  two  joint 
indorsers  who  are  not  partners  will  release  the  other  indorser  who  had  notice.™ 

(b)  Partners.  Where,  however,  anch  indorsera  are  partners,  notice  of  dis- 
honor given  to  one  is  snfficient  to  bind  all,  on  the  ground  of  their  common  inter- 
est rather  than  common  knowledge,^'  and  such  notice  binds  both  the  firm  and  its 


Matfachusetta. —  An  indorser  in  blank  be- 
fore delivery  is  now  entitled  to  notice  of  dis- 
honor (Mass.  Pub.  Stat.  (1SS2),  p.  427)  but 
was  not  so  entitled  prior  to  1ST4  (National 
Bank  V.  Law,  127  Mass.  72;  Cook  v.  Ooogins, 
ISS  Moss.  410). 

ifioAtfian. —  Smith  v.  Long,  40  Mich.  6Sfi, 
2»  Am.  Bep.  558. 

A'eio  For*.—  Moore  v.  CroM,  19  N.  Y.  227, 
76  Am.  Dec.  326;  Spies  v.  Gilmore,  I  N.  Y. 
321;  Hall  v.  Newcomb,  3  Hill  (N.  Y.)  233; 
Seaburj-  v.  Uungertord,  2  Hill  (N.  Y.)  60; 
Sean  i:.  Hall,  17  Wend.   (N.  Y.)   214. 

Ohio.-^  Farr  v.  Ricker,  46  Ohio  St.  205,  21 
N.  £.  354. 

PenMyifKima. —  Taylor  e.  McCune,  11  Fa. 
Bt.  4M. 

Tcnneaaee. —  Clouaton  v.  Barbiere,  4  Sneed 
(Tenn.)  336}  Comparree  c.  Brockway,  11 
Humphr.  (Tenn.)  355.  But  it  has  beei:  held 
that  while  this  is  true  in  the  absence  of  proof 
of  a  different  contract,  the  indorser  may  by 
his  agreement  enlarge  his  liability,  and  that 
it  is  competent  to  show  by  parol  evidence  the 
nature  and  extent  of  his  undertaking.  Iser  v. 
Cohen,  1  Buct.   (Tenn.)   421. 

65.  See  Mupra,  11,  B,  S,  a,   (n). 

ee.  Oeorgia.—  Hardy  u.  White,  80  Qa. 
454. 

f  oioa. —  Rodabangh  v.  Pitkin,  46  Iowa  G44 ; 
Sibley  p.  Van  Horn,  13  Iowa  209.  See  alio 
Sabin  r,  Harris,  IB  Iowa  87. 

Uinnetota. —  Peckbam  V.  Oilman,  7  Minn. 
446. 

Rhode  hland. —  Manufacturers',  etc..  Bank 
c  FoUett,  II  R.  L  B2,  23  Am.  Rep.  418; 
Perkins  v.  Barstow,  6  PL  I.  506;  Mathewson 
ff.  Sprague,  I  R.  I.  8. 

We»(  Pirsinia.— Miller  it.  Clendenin,  42 
W.  Va.  416,  26  S.  E.  512,  in  the  absence  of 
ftu  agreement  made  at  the  time  of  such  in- 
dorsement that  the  party  so  putting  his  name 
upon  the  not«  or  bill  should  be  treated  as  an 
Indorser. 

67.  See  tupra,  II,  B,  6,  a,   (n),   (c). 

68.  Georgia. —  Eppens  v.  Forbes,  82  Qa. 
748,  9  S.  E.  723. 

Indiana. —  Fitch  V.  Citizens'  Nat,  Bank,  97 
Ind.  211. 

Louisiana. —  Athens  Mfg.  Co.  v.  Hunt,  28 
La.  Ann.  E ;  Adams  v.  Gordon.  22  La.  Ann. 
41;  Wall  V.  Bry,  1  La.  Ann.  312;  Variol  V. 
Doherty,  McGioin   (La.)   118. 

yorth  Carolina. —  Dismukes  P.  Wright,  20 
N.  C.  74;  Williams  c.  Irwin,  20  N.  C.  70; 
Hatcher  v.  McMorine,   IS  N.  C.   122. 

AAode  Itland, —  Mathewson  v.  Sprague,  I 
B.  I.  8. 


421. 


Termeitee. —  Iser  v.  Cohen,  I  Bart.  (Tenn.) 
Badcoek,  2  D.  Chipm. 


Vermont. — 'Marsh  p 
(Vt.)    124. 

United  Slates.— Thornton  v.  Stoddert,  1 
Cranch  C.  C.  (U.  S.)  634,  23  Fed.  Cas.  No. 
14,000. 

Contra,  Bradford  V.  Corey,  6  Barb.  (N.  Y.l 
461. 

69.  Connecticut. —  Shepard  r.  Hawley,  1 
Conn.  387,  6  Am.  Dec.  244,  where  it  waa  held 
that  an  acknowledgment  of  due  notice  by  one 
would  lay  no  foundation  for  nn  action  against 
the  others. 

Indiatw. —  State  Bank  v.  Slaughter,  7 
BUckf.    (Ind.)    133. 

Maryland. —  Pecmle's  Bank  c.  Keech,  2ft 
Md.  621,  90  Am.  Dee.  118. 

New  Forfc.— Willis  v.  Green,  5  Hill(N.  Y.) 
232,  40  Am.  Dec.  351.  See  also  Chenango 
Bank  V.  Root,  4  Cow.  (N.  Y.)  126.  But  the 
notice  need  not  be  addressed  to  them  jointly 
or  refer  to  their  joint  indorsement.  Cayuga 
County  Bank  c.  Warden,  fi  N.  Y.  19. 

OAio.^  Miser  r.  Trovinger,  7  Ohio  St.  281. 

/■ejiMj/iuartio.^  Struthers  i:  Blake,  30  Pa. 
St.  139;  Sayre  v.  Frick,  7  Watts  &  S.  (Pa.) 
383,  62  Am.  Dec.  249. 

Wucofurin. —  See  Boyd  e.  Orton,  16  Wia. 
496. 

United  Stateg. —  Gantt  r.  Jones,  1  Croneh 
(U.  S.)   210,  9  Fed.  Cas.  No.  5,213, 

England. —  See  Carvick  i'.  Vickery,  Dougl. 
063  note. 

Contra,  Higgina  p.  Morrison,  4  Dana  (Ey.) 
100;  Dodge  V-  Commonwealth  Bank,  2  A.  K, 
Marsh.  (Ky.)  610;  Jrmagin  r.  Stratton,  95 
Tenn.  619,  32  S.  W.  625,  30  L.  R.  A.  405 
(where  the  indorsers  were  joint  and  several). 

70.  People's  Bank  e.  Keech,  20  Md.  521,  90 
Am.  Dec.  118;  Willis  c.  Green,  G  Hill  (N.  Y.) 
232,  40  Am.  Dec.  351. 

71.  Alabomo.^New  York,  etc..  Contract- 
ing Co.  r.  Selma  Sav.  Bonk,  51  Ala.  305,  23 
Am.  Rep.  GG2. 

Kentucky. — Citizens' Sav.  Bank  r.  Hays,  90 
Ky.  385,  16  Ky.  L.  Rep.  605,  29  S.  W,  20. 
where  the  firm-name  used  was  the  individual 
name  of  the  other  partner. 

Louitiana. —  Klocomb  tv  De  Lizardi,  21  La. 
Ann.  355,  99  Am.  Dec.  740;  Magee  v.  Dunbar, 
10  La.  648. 

Maatachvsetts. —  Bank  of  America  f .  Shaw, 
142  Mass.  2B0,  7  N.  E.  770. 

JfwBOHri,—  Bouldin  V.  Page,  24  Mo.  6[t4. 

Penntylvania.-—  Collins  P.  Titusvilte  Bank, 
31  Leg.  Int.   (Pa.)   383. 

England. —  Porthouse  v.  Parker,  1   Campb, 
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individual  members."  Upon  the  diesolntion  of  a  partnerBliip  after  indorsement 
and  before  mataritj  uotdce  to  one  partner  is  sufficient  to  bind  the  others ;  ™  and 
where  one  of  the  firm  dies  after  indorsement  and  before  maturity  it  is  sofficient 
if  notice  is  given  to  tlie  anrviving  partner." 

Q.  Assizor  Wltbout  Indorsement.  A  party  who  asBigns  a  bill  or  note  with- 
ont  indorsement  is  not  entitled  to  notice  of  its  dishonor,  unless  he  can  show  that 
he  is  injured  hy  the  holder's  negligence.™ 

d.  Maker.  The  maker  of  a  note  is  not  entitled  to  notice  of  its  dishonor,'" 
and  this  role  applies  even  where  the  note  is  made  payable  on  its  face  at  a  bank^ 
and  although  tlie  maker  is  an  accommodation  party  and  is  known  as  sach  to  the 
holder." 

fl.  Accepter.  It  may  be  stated  as  the  universally  accepted  doctrine  that  the 
aooepter  of  a  bill  of  excliange,  being  the  principal  and  not  the  collateral  debtor, 
is  not  entitled  to  notice  of  its  dishonor.''* 


82,    10   Rev.    Rep.    637;    Bignold    v.    Water- 
houM,  1  M.  ft  8.  256. 

72.  Hume  «.  Watt,  S  Kan.  34  (where  tin 
partner  served  with  notice  resided  in  the 
place  in  which  the  bill  was  proteited  and  the 
partner  not  notified  wai  a  non-reeident) ; 
Wheeler  t>.  Maillot,  20  La.  Ann.  7G ;  Bt.  Louia 
Fourth  Nat.  Bank  t>.  Altheimer,  91  Mo.  IM, 
8  B.  W.  esS;  Bouldin  t>.  Page,  24  Mo.  BM. 

73.  Alabama. —  Co«ter  v.  Thomaaon,  19 
Ala.   717. 

Jfaryland. —  See  Howard  Bank  d.  Caraon, 
SO  Md.  IS. 

Miuouri. —  St.  Louis  Fourth  Nat  Bank  v, 
Altheimer,  Bl  Mo.  190,  3  S.  W.  663;  St  Louis 
Fourth  Nat.  Bank  v.  Heuschen,  52  Mo.  207. 

Smo  ForJi:.— Hubbard  c.  Matthews,  64  N.  Y. 
43,   13  Am.  Rep.  562. 

OAto.— Riddle  c.  McBcth,  2  Ohio  Dec.  (Re- 
print) 606,  4  West  L.  Month.  163,  where 
this  rule  waa  applied,  althoug-h  the  holder 
knew  that  the  firm  waa  then  dusolved. 

PentUf/IvontK.— Bumet  o.  Howell,  S  Phila. 
(Fa.)    631. 

In  Lonidana  such  notke  to  one  partner  af- 
ter a  dissolution  oi  the  flrni  is  held  to  be  suf- 
ficient before  the  holder  haa  received  notice 
of  the  disaolutiiKU  Nott  v.  Douming,  6  La. 
684. 

74.  Slocomb  v.  De  Litardi,  21  La.  Ann.  355, 
90  Am.  Dec.  740;  Dabnej'  v.  Stidger,  4  Sm. 
A  M.  (Miss.)  749.  But  see  Cocke  f.  State 
Bank,  6  Humphr.  (Tenn.)  61,  where  it  wai 
held  that  after  the  death  of  one  of  the  firm 
Df  indorsera  notice  of  dishonor  addressed  by 
mail  to  the  firm  was  sufficient  to  bind  tha 
partnership  effects  in  the  hands  of  the  sur- 
viving partner,  but  not  sufficient  to  bind  tha 
estate  of  the  deceased  partner  in  the  hands  of 
the  persona]  representative,  for  want  of  due 
notice  to  such  representative. 

75.  Hunter  r.  Maul,  93  Pa.  St.  13,  42  Am. 
Rep.  «10;  Hutz  v.  Karthauae,  4  Waah.(U.S.) 
1,  n  Fed.  Cas.  No.  8,963;  Van  Wart  c. 
Woolley,  3  B.  A  C.  439,  10  E.  C.  L.  204,  6 
D.  A  R.  374,  3  L.  J.  E.  B.  O.  8.  51,  R.  A  M. 
4,  21  E.  C.  L.  690;  Swinyard  v.  Bowes,  6 
M.  A  S.  62,  17  Rev.  Rep.  Z74.  See  also  Smith 
r.  Mercer,  L.  R.  3  Erch.  51,  37  L.  J.  Erch.  B4, 
17  L.  T.  Rep.  N.  S.  317;  Camidiite  v.  Ailenby, 
e  B.  &  C.  373,  0  D.  £  R.  391,  5  L.  J.  K.  B. 
W,  30  Rev.  Rep.  3S8,  13  E.  C.  L.  176;  Turner 
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V.  Stones,  1  D.  A  L.  122,  7  Jnr.  746,  12  L.  J. 
Q.  B.  303. 

The  poichuei  of  a  hill  who  trauffln  it  on 
Account  of  antocadeiit  IndtbtednMi  without 
indorsing  the  same  is  not  entitled  to  notice 
of  its  dishonor.  Van  Wart  c.  Smith,  1 
Wend.  (N,  Y.)  219.  But  see  Hunt  v.  Wad- 
leigh,  26  Me.  271,  46  Am.  Dec  lOS,  where  it 
was  held  that  the  tianster  by  the  indorser  of 
a  previously  indorsed  and  protested  draft  by 
delivery  is  equivalent  to  the  drawing  of  a 
new  draft  on  the  accepter,  and  that  in  caae  of 
dishonor  notice  thereof  should  be  given  to 
such  indorser. 

76.  Qulgnon  v.  Union  Trust  Co.,  ISB  HL 
135,  40  N.  E.  SSe,  47  Am.  St  Rep.  186; 
Thornton  v.  Stoddert,  1  Craneh  C.  C.  (U.  S.) 
E34,  23  Fed.  Caa.  No.  14,000. 

If  one  it  an  apparent  Indoraei:,  but  In  fact 
a  maker,  he  is  not  entitled  to  notice  of  dis- 
honor. Hull  B.  Myers,  90  Qa.  674,  16  S.  E. 
663)  Jamaica  Bank  r.  Jefferaon,  92  Tenn. 
637,  22  S.  W.  211,  36  Am.  St  Rep.  100;  Furth 
«.  Baxter,  24  Wash.  608,  64  Pac.  798. 

77.  Pritchard  p.  Smith,  77  Oa.  463;  Hay» 
V.  Northwestern  Bank,  9  Gratt  (Va.)  127; 
Watkins  t>.  Crouch,  6  Leigh  (Vs.)  022; 
Pearse  c.  PMnberthy,  3  Cami^  201. 

78.  Marion  Nat  Itank  v.  nkillipa,  IS  Ey.  L. 
Sep.  169,  36  S.  W.  910;  Hansbrough  V.  Gray, 
3  Gratt  (Va.)  356. 

78.  Georgia. — Cox  e.  Meohanice'  Sav.  Banic, 
28  Oa.  629,  where  the  acceptance  was  for  the 
drawer's  accommodation. 

Louuuma. —  Fuller  t>.  Leonard,  27  Ia.  Ann. 
636. 

!/eu)  rorfe.— Rochester  Bank  t>.  Monteath,  1 
Den.   (N.  Y.)   402,  43  Am.  Dec  681. 

Pennaylvattia. —  Garden  City  Nat.  Bank  r. 
Filler,  155  Pa.  St  210,  86  Atl.  372,  36  Am. 
St  Rep.  674. 

Temtetaee. —  James  v.  Ocoee  Bank,  2  Ooldw 
(Tenn.)  67;  Blair  c.  State  Bank,  II  Hnm^. 
(Tenn.)  84. 

finjrlond.— RhodM  D.  Gent,  B  B.  A  Aid.  244. 
7  E.  C.  L.  140;  Treacher  P.  Hinton,  4  B.A  Aid. 
413,  23  Rev.  Rep.  326,  6  E.  C.  L.  413;  Ed- 
wards v.  Dick,  4  B.  A  Aid.  212,  23  Rev.  Bep. 
255,  6  E.  0.  L.  455;  Smith  r.  Thatcher.  4 
B.  &  Aid.  200,  6  E.  C.  L.  460;  Turner  r.  Hay- 
den.  4  B.  A  C.  1,  10  E.  C.  L.  465.  6  D.  A  R. 
6,  £.  A  M.  215,  21  £.  C.  L.  736;   Sebag  t. 
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S.  Ptuom  n  Sbpresbmtativb  Capacitt  —  a.  AffenU.  Notice  of  diehoDor  mav 
be  given  to  the  agent  of  a  party  entitled  thereto,  when  the  agent  is  oliai^d  witn 
the  general  conduct  of  Ms  prmcipal's  bneiDcsa  ;  "^  but  it  must  be  shown  that  it 
was  within  the  scope  of  the  agent's  aiithority  to  receive  each  notice,"  and  notice 
to  a  mere  attorney  or  eolicitor,"  to  an  outdoor  servant,  not  known  to  have  been 
an  inmate  in  the  family,"  or  to  an  attorney  in  fact^  is  inenfficient,  unleas  it  is 
shown  tliat  he  is  specially  Ruthomed  to  receive  such  notice.  Where,  however, 
the  principal  has  given  the  agent  aothority  to  receive  notice  for  him,  such  anthor- 
ity  ceases  with  the  death  of  the  principal,  and  a  notice  given  to  the  agent  after 
the  death  of  tlie  principal  will  not  bind  the  latter's  estate." 

b.  Assl^ees.  Where  a  party  to  a  bill  or  note  has  become  bankrupt  or  insol- 
vent, notice  of  dishonor  of  the  paper  ehonld  be  given  to  his  assignee,  if  one  has 
been  appointed  and  such  appointment  is  known;"  but  if  no  assignee  has  been 
appointed,  or  if  the  holder  of  the  paper  is  not  aware  of  the  appointment  and 


Abitbol,  4  M.  4  S.  462,  1  Stark.  7B,  2  E.  C.  L. 
3B. 

ao.  Alabama.  — Isbell  v.  Lewi*,  98  Ala. 
fieO,  19  So.  330. 

California. —  Kallogg  o.  Pacific  Bmc  Fac- 
tory, 67  Cal.  327. 

Loui«iana.  —  Auriamte  V,  Eachbaeher,  2B 
Ia.  Ann.  4S;  Hestrea  o.  Petrovic,  1  Bob. 
(La.)  119;  Jones  e.  Maniker,  16  La.  SI; 
Edson  D.  Jacobs,  14  Ia.  4M. 

Maine. —  Lord  v.  Appleton,  16  M«.  270. 

UaryUma.—  Crowl^  r.  Barry,  4  QUI  (Md.) 
1B4,  where  notice  to  an  agent  who  was  au- 
thoriied  to  receive  and  read  tbe  indorser'B 
mail  waa  held  to  be  sufficient,  aJtJioiigh  the 
indorser  also  received  mail  from  a  poet-of- 
fice near  his  residence. 

UataaeKuaeita. —  Chouteau  v.  Webster,  6 
Mete,  (Mass.)  1,  39  Am.  Bee.  705;  Powers  v. 
Lynch,  3  Mass.  77. 

Minnesota. —  King  t>.  Griggs,  82  Minn.  387, 
8S  N.  W.   162. 

Migiiitippi.  —  Coffman  v.  CTonunonwealth 
Bank,  41  Miss.  212,  00  Am.  Dec.  371;  Wit- 
cox  e.  Routb,  B  Bm.  4  M.  (Miss.)  476;  Wil- 
Idns  V.  Commercial  Bank,  6  How.  (Miss.) 
217. 

ilia»otiri. — Mercantile  Bank  v.  McCarthy, 
7  Mo.  App.  318. 

Seto  York. —  Kinger  v.  Fersons,  62  N.  Y. 
App.  Div.  636,  66  K  Y.  Suppl.  1136  [afflrm- 
iitg  46  N.-  Y.  App.  Div.  184,  60  N.  Y.  Snppl. 
1078] ;  Mechanics'  Banking  Aasoc.  «.  Place,  4 
Duer  (N.  Y.)  212. 

WUoontin.-^  Wilson  v.  Benier,  14  Wis.  880, 
where  the  principal  was  absent  in  a  foreign 
country. 

England. —  Smith  t.  Thatcher,  4  B.  A  Aid. 
200,  6  E.  C.  L.  460 ;  Crosse  v.  Smith,  1  M.  1 8. 
646,  14  Rev.  lUp.  6S2. 

Notice  of  pioteit  to  charEs  a  corporation, 
in  whose  name  paper  i«- indorsed,  is  properly 
served  upon  the  general  agent  of  the  cor- 
poration. Aubnm  Bank  v.  Putnam,  1  Abb. 
Dec.  (N.  Y.)  80. 

81.  Robinson  t>.  Aird,  (Fla.  1001)  29  So. 
.633. 

Insnffleient  showlnK. — An  indorsement  "In 
need  at  Messrs.  Smith,  Payne,  i  Smith,"  was 
held  to  constitute  the  bank  referred  to  the 
indorser's  agent  only  for  the  purpose  of  pay- 


ment, and  that  it  did  not  authoriEe  it 
to  receive  a,  notice  of  dishcfflor  for  him. 
In  re  Leeda  Bankiuf  Co.,  L.  R.  1  £q.  ],  H 
Jut.  N.  S.  mo,  36  L.  J.  (Jh.  311,  13  L.  T. 
Rep.  N.  8.  314,  14  Wkly.  Rep.  43. 

Sa.  Louisiana  State  Bank  v.  EUery,  4  Mart 
N.  S.  (La.)  87;  Crosse  V.  Smith,  1  M.  &  a 
646,  14  Rev.  Rep.  662. 

83.  Commercial  Bank  V,  Weller,  6  V.  0. 
Q.  B.  543. 

84.  New  York,  etc..  Contracting  Co.  v. 
Selma  Sav.  Bank,  61  Ala.  306,  23  Am.  Rep. 
552 ;  Planters',  etc.  Bank  V.  King,  9  Ala.  279 ; 
Bird  e.  Doyal,  20  La.  Ann.  641 ;  De  Liiardi  V. 
Pouverin,  4  Rob.  (La.)  393;  Louisiana  State 
Bank  V.  Ellery,  4  Mart.  N.  S.  (La.)  87; 
Eockada;  v.  Sk^gs,  2  Phila.  (  Pa.)  268,  14 
Leg.  Int.  (Pa.)  124;  Valk  c.  Gaillard,  4 
Strobh.  (S.  C.)  09.  See,  however,  Wilcox  P. 
Routh,  9  Sm.  ft  M.  (Miss.)  476;  Firth  c. 
Thrush,  8  B.  t  C.  387,  6  L.  J.  K.  B.  O.  8. 
36S,  2  M.  ft  R.  360,  16  £.  C.  L.  193. 

86.  Bird  v.  Doyal,  20  U.  Ann.  641 ;  Wash- 
ington Bank  v.  Peirson,  2  Cranch  C.  C.  ( U.  8. ) 
686,  2  Fed.  Cas.  No.  963;  Brent  v.  Washing- 
ton  Bank,  2  Cranch  C.  C.  (U.  S.)  617,  4  Fed. 
Caa.  No.  1,834. 

88.  Callahan  V.  Commonwealth  Bank,  82 
Ky.  231;  Camidge  0.  Allenby,  6  B.  ft  C.  373, 
9  D.  ft  R.  891,  5  L.  J.  K.  B.  O.  B.  "SS,  30  Rev. 
Rep.  368,  13  £.  C.  L.  176;  Rhode  v.  Proctor, 
4  B.  ft  C.  617,  6  D.  ft  K.  610,  3  L.  J.  K.  B. 
O.  5.  188,  28  Rev.  Rep.  36S,  10  E.  C.  L.  684; 
Ea  p.  Chappie,  3  Deac.  218,  7  L.  J.  Bankr. 
43,  3  Mont,  ft  A.  490.  See  also  Fassin  v. 
Hubbard,  66  N.  Y.  406,  where  a  bill  was  in- 
dorsed "  Brander  ft  Hubbard,  old  firm  in 
liquidation,"  and  notice  given  to  the  liquidat- 
ing agent  at  the  office  of  the  firm  was  held 
to  be  sufficient  (Jonlret,  House  v.  Vinton 
Nat.  Bank,  43  Ohio  St  346,  1  N.  E.  129,  64 
Am.  Rep.  813,  where  it  wiu  held  that  the  in- 
solvent indorser  will  not  be  bound  by  a  notice 
given  only  to  his  assignee,  even  so  far  as  to 
render  the  claim  provable  against  his  estat« 
in  that  proceeding.  And  see  Ea  p.  Baker,  4 
Ch.  D.  7B6,  48  L.  J.  Bnnkr.  60,  88  L.  T.  Rep. 
N.  S.  339,  26  Wkly.  Rep.  464,  where  it  was 
held  that  notice  to  the  banlmipt  was  suffl> 
cient,  even  where  an  assignee  had  been  mp- 
pointed. 
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could  not  ascertain  it  b;  reaaODable  diligence,  it  is  proper  to  serve  the  notice  npon 
the  bankrnpt  or  irtBolvent  himBelf."" 

e.  Executors  or  Administrators.  If  a  part;  entitled  to  notice  is  dead  at  the 
time  the  paper  becomes  payable  and  this  is  known  to  the  bolder  or  BubBequent 
indorser,  notice  should  be  sent  to  his  execntor  or  administrator,  if  there  be  any 
and  it  can  be  ascertained  by  reasonable  inquiry  who  or  where  he  is,  in  order  to 
render  his  estate  liable  on  sncli  paper,*  Where,  however,  no  administrator  hM 
been  appointed,  or  the  identity  of  such  administrator  cannot  be  ascertained  after 
due  diligence,  a  notice  addressed  to  the  party  sought  to  be  cliargcd  at  bis  late 
residence  or  ia  his  "  legal  representative  is  sufficient."*  Where  there  are  several 
executors  or  administrators  notice  to  one  of  them  is  sufficient.'" 

C.  By  Whom  Notice  Given— 1.  Parties  TO  OB  IN  Possession  OF  Paper  —  a.  In 
GeneraL  Notice  of  dishonor  may  be  given  by,  or  at  the  instance  of,  any  person 
who  ie  a  party  to,  or  Iswf  ally  in  possession  of,  the  dishonored  bill  or  note,  and 
who  would  be  a  competent  witness  to  prove  such  demand  and  notice." 


87.  Donnell  v.  Lewis  County  Sav.  Bank, 
80  Mo.  166;  Ea  p.  Tremoat  Nat.  Bank,  2 
Lowell  {U.  S.)  409,  24  Fed.  Cas.  No.  14,169, 
16  Nat.  Bankr.  R^.  397,  26  Fittsb.  Leg.  J. 
Si;  Ea  p.  Jolinson,  3  Deac  &  C.  433,  I  Mont 
dc  A.  622;  £z  p.  Chappie,  3  Deac  218,  7 
L.  J.  Bankr.  43,  3  Mont  k  A.  490;  Em  p. 
Moline,  19  Vea.  Jr.  210. 

Notice  to  an  insolvent  torpoiation  m&j  he 
served  a.t  its  former  office  on  its  aasiguee. 
American  Nat.  Bank  v.  Junk  Bros.  Lumber, 
etc.,  Co.,  S4  Tenn.  824,  30  S.  W.  753,  28  L. 
R.  A.  4B2. 

88.  Alabama.— Hal lett  V.  Mobile  Bruich 
Bank,   12  Ala.  193. 

California. —  Drezler  v.  McQljnn,  99  Cal. 
143,  33  Pao.  773. 

Louisiana.— Maspero  v.  Fedeselaux,  22  La. 
Ami.  227,  2  Am.  Rep.  727 ;  Bird  v.  Doyal,  20 
La.  Ann,  541;  Louisiana  State  Bank  «.  Du- 
martrait,  4  La.  Ann.  483;  New  Orleans,  etc., 
E.  Co.  c.  Kerr,  fl  Rob.  (La.)  122,  41  Am. 
Dec.  323;  Christmas  v.  Fluker,  7  Rob.  (La.) 
-13  (where  notice  directed  "to  the  legal  rep- 
resentative" of  au  indorKer  who  had  died 
before  maturitj'  of  the  note  was  held  Bufficient 
to  support  a  subsequent  action  on  the  in- 
dorsement) ;  State  Bank  v.  Smith,  i  Rob. 
<La.)  276;  McLanahan  V.  Brandon,  1  Mart 
N.  S.  (La.)  321,  14  Am.  Dec.  188. 

Masaachuietta. —  Ooodnow  v.  Warren,  1Z2 
lilass.  79,  23  Am.  Rep.  289;  Massachusetts 
Bank  v.  Olirer,  10  Cush.  (Iilass.)  557; 
Orientel  Bank  v.  Blake,  22  Pick.   (Mass.)  206. 

Miinatippi. —  Barnes  v.  Reynolds,  4  How. 
(Miss.)   114. 

New  Hampshire. —  Mathewsou  c.  Strafford 
Bank,  45  N.  H.  1D4. 

Nets  Jersey. —  Dodson  p.  Taylor,  56  N.  J,  L. 
11,  28  Atl.  316;  Smalley  t>.  Wright,  40  N.  J.  L. 
471. 

New  York. —  Deininger  v.  Miller,  7  N.  Y, 
App.  Div.  409,  40  N.  Y.  Suppl.  1«S,  74  N.  Y. 
St  758;  Port  Jefferson  Bank  v.  Darling,  91 
Hun  (N.  Y.)  234,  36  N.  Y.  SuppL  153;  Beals 
«.  Peck,  12  Barb.  (N.  Y.)  246;  Cayuga 
County  Bank  e.  Bennett,  5  Hill  (N.  Y.)  230; 
MerchanU'  Bank  o.  Birch,  17  Johns.  (N.  Y.) 
25,  8  Am.  Dec.  367. 

Pennsylvania. —  Linderman  c.  Guldin,  34 
[XIII,  B,  8,  b] 


Pa.  St.  64.  See  also  Shoenberger  o.  I>ne»s- 
ter  Sav.  Inst.,  28  Pa.  St.  459,  where  a  note 
indorsed  by  a  testator  was  protested  for  non- 
payment and  notice  was  given  the  executor 
named  in  the  will,  who  had  not  joined  in  the 
probate,  qualified,  or,  at  the  time  of  the 
notice,  renounced  the  trust,  and  who  did  not 
refuse  the  notice,  and  it  was  held  that  such 
notice  was  sufficient  to  bind  the  estate. 

Tennessee. —  Lane  v.  West  Tennessee  Bank, 
9  Heisk.  (Tenn.)  419;  Cocke  v.  State  Bank, 
6  Humphr.  (Tenn.)  61;  Pillow  p.  Hardeman, 
3  Humphr.  (Tenn.)  538,  39  Am.  Dec.  195; 
Alton  V.  Robinson,  2  Humphr.  (Tenn.)  341 
(where  the  executor  was  held  to  be  entitled 
to  notice  in  order  to  bind  the  estate,  although 
he  was  the  maker  of  the  note). 

F^irytnia. —  Boyd  V.  City  Sav.  Bank,  15 
Oratt.   (Va.)  SOI. 

ffisoonrin.—  Bcwd  v.  Orton,  16  Wis.  495. 

Canada. —  Merchants'  Bank  v.  Belt,  20 
Grant  Ch.  (U.  C.)  413;  McK^iie  t>.  Nor- 
throp, 23  U.  C.  C.  P.  383;  Cosgrave  V.  Boyle, 
45  U.  C,  Q.  B,  32, 

89.  Louisiana. —  Weaver  v.  Penn,  27  La. 
Ann.  129,  where  notice  was  addressed  to  the 
deceased  indorser  and  delivered  to  his  son- 
in-law  at  his  Late  residence. 

ifi«tie»ip]n. —  Barnes  v.  RcTnolda,  4  How. 
(Miss.)  114. 

N^c  Hampshire. —  Mathewson  t>.  Straflord 
Bank,  46  N.  H.  104. 

New  Fort.— Stewart  v.  Eden,  2  Cai.  N.  Y.) 
121,  2  Am.  Dec.  2ZZ. 

Tennessee. —  Planters'  Bank  p.  White,  2 
Humphr.   (Tenn.)    112,  36  Am.  Dec.  305. 

Firjinia.— Boyd  ii.  City  Sav,  Bank,  15 
Grstt  (Va.)  501. 

90.  Lewis  v.  Bakewell,  6  La.  Ann.  369,  54 
Am.  Dec.  501 ;  Beals  v.  Feck,  12  Barb.  (N.  Y.) 
245;  Carolina  Nat  Bank  v.  Wallace,  13  S.  C. 
347,  36  Am.  Rep.  694  (in  which  case  the 
executor  was  the  maker  of  the  note). 

01.  Jfoeiochiuelte. —  Cabot  Bank  c.  War- 
ner, 10  Allen  (Mass.)   622. 

afM«i««ippi.— OiBt  V.  Vick,  Walk.  (Miss.) 
99. 

New  York.—  West  River  Bank  t>.  Taylor,  34 
N.  Y.  128;  Cbanoine  v.  Fowler,  3  Wend. 
(N.Y.)  173. 
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b.  Agents  —  (i)  Is  General.    Notice  of  dishonor  may  be  given  for  the 
Jiolder  of  the  paper  bj  an  agent  specially  aathorized  or  by  a  general  agent,**  in 


Boutk  CaToUna. —  Poultnef  t>.  Hulett,  1 
Jfott  AM.  ( S.  C. )  4M. 

Texaa. —  Seal  c.  Alexander,  6  Tex.  531. 

Accepter. —  Union  Bank  v,  Grimshaw,  15 
La.  321;  Brailflford  v.  Williame,  16  Md.  160, 
74  Am.  Dec.  659;  Bosber  v.  Kieran,  4  Campb. 
87.  But  Bee  Stanton  e.  Bloeaom,  14  Maas. 
116,  7  Am.  Dec.  198,  where  it  was  held  that 
notice  by  the  drawee  who  had  refused  accept- 
ance was  ineufficient,  the  court  holding  that 
euch  a  person  waa  not  a  party  to,  or  charKe- 
able  in  virtue  of,  the  bill,  and  that  notice  from 
him  was  in  oo  degree  better  than  from  any 
other  stranger. 

IndOfKI. — Ma»aachuaett». — Stanton  v.  Blo«- 
.Bom.  14  UasB.  116,  7  Am.  Dec.  I9S. 

if  isiouH.— GlasBcock  v.  State  Bank,  8  Mo. 
443;  Glasgow  c.  Fratte,  8  Mo.  336,  40  Am. 
Dec.  142. 

h'me  York.—  Mead  e.  EngB.  5  Cow.  ( N.  Y. } 
303;  Stafford  k.  Yates,  18  Johns.  (N.  Y.)  327. 

WiscDTWin,—  Limi  V.  Horton,  17  Wis.  151. 

EnglOTid. —  Jennings  v.  Roberts,  4  E.  &  B. 
615,  1  Jut.  N.  S.  401,  24  L.  J.  Q.  B.  102,  82 
£.  C.  L.  616;  Wilson  v.  Swabey,  1  SUrk.  34, 
2  E.  C.  L.  23.  See  also  Rogerson  v.  Hare,  1 
Jur.  71,  where  it  was  held  that  notice  may 
be  given  by  a  party  to  a  bill  or  note  in  the 
name  of  another  party  who  is  liable  as  in- 
dorser,  even  without  the  latter's  authority. 

Maker.— Johnson  «,  Harth,  1  Bailey  (8.  C.) 
482,  where  it  was  held  that  in  case  the  in- 
'doTser  has  notice  from  the  maker  that  the 
note  has  been  presented  and  not  paid  he  is 
liable,  although  the  holder  may  have  neg- 
lected to  give  notice  in  due  season. 

Kotary.— Alaftanm. —  Grepne  c.  Farley,  20 
Ala.  322;  Crawford  v.  Mobile  Branch  Bank, 
7  AU.  205. 

California. —  It  is  the  duty  of  the  notary  to 
give  notice  of  dishonor  and  he  may  be  held 
liable  for  negligence  on  his  official  bond.  Teris 
V.  Randall,  6  Cal.  632,  66  Am.  Dec.  647. 

/oico. — Smith  c.  Ralston,  Morr.   (Iowa)  87. 

Kantas, — A  notary  public  cannot,  as  a  pub- 
lic officer,  give  notice  of  the  non-payment  of  a 
note,  but  in  giving  notice  he  acts  merely  as 
Ihe  agent  of  the  person  employing  him  for 
such  purpose.  Lindaborg  Bank  t>,  Ober,  31 
Kan.  599,  3  Pac.  324;  Couch  v.  Sherrill,  17 
Kan.  622. 

Kentucky. —  Stivers  P.  Prentice,  3  B.  Mon. 
(Ky.)  461;  Sbrieve  t>.  Duckham,  1  Litt. 
(Ky.)   194. 

Loui&iona. —  Follain  v.  Duprfi,  11  Rob. 
(La.)  464;  Harrison  t.  Bowen,  IS  La.  282; 
Waldron  v.  Turpin,  16  La.  652,  36  Am.  Dec. 
210.  See  also  Union  Bank  c.  Morgan,  2  La. 
Ann.  418,  holding  that  although  the  notary  is 
the  maker  of  the  instrument  he  may  act  as 
the  holder's  agent  in  giving  notice  of  its  dis- 

Jf iaaouri.^  Renick  p.  Robbins,  28  Mo.  338. 
W«o   yort.— Utica    Bank    P.    Smith,    18 
Johns.  (N.Y.)  230. 

Ohio. —  Powell     p,    Stat«    Bank,    1     Dian. 


(Ohio)  269,  12  Ohio  Dec.  (Reprint)  616;  La- 
fayette Bank  v.  McLaughlin,  1  Ohio  Dec.  (Re- 
print)  202,  4  West.  L.  J.  70. 


(Tenn.)  393,  holding  that  it  is  the  ofBcial 
duty  of  a  notary  to  give  notice  of  protest, 
that  the  act  is  that  of  a  public  officer  under 
his  official  oath  and  not  that  of  a  private 
agent,  and  that  failure  to  discharge  his  duty 
is  a  breach  of  bis  bond. 

United  State*.—  Harris  v.  Robinson,  4  How. 
(U.  S.)  336,  II  L.  ed.  1000;  Burke  v.  McKay, 
2  How.  (U.  S.)  8fl,  11  L.  ed.  181;  Nicholls 
V.  Webb,  8  Wheat.  (U,  B.)  326,  6  L.  ed.  628. 

Actual  holder. —  In  England  it  has  been 
held  that  notice  of  dishonor  must  come  from 
the  actual  holder  or  his  agent  in  order  to 
be  effectual.  Tindal  v.  Brown,  1  T.  R.  167, 
2  T.  B.  1B6,  1  Rev.  Rep.  171;  Ea  p.  Barclay, 
7  Ves.  Jr.  597. 

Where  a  bill  waa  taken  ■>  collateial  seen' 
rlty  it  was  held  that  it  was  the  right  and 
duty  of  the  holder  to  present  it  at  maturity 
and  give  due  notice  of  its  dishonor  if  not 
paid.  Peacock  v.  PurseU,  14  C.  B.  N.  8.  728, 
10  Jur.  N.  S.  17B,  32  L.  J.  C.  P.  286,  8  L. 
T.  Rep.  N.  8.  636,  U  Wkly.  Rep.  834,  108 
E.  C.  L.  728. 

92.  Alabama.— Todd  p.  Neal,  49  Ala.  266. 

Arkanaaa. —  Jordan  c.  Ford,  7  Ark.  416. 

Caii^ornio.- Drexler  v.  McGlynn,  99  Cal. 
143,  33  Pac.  773. 

Iowa. —  Mt.  Pleasant  Branch  State  Bank  v. 
McLeran,  26  Iowa  306. 

Louisiana. —  Jex  v.  Tureaud,  19  La.  Ann. 
84;  Lathrop  v.  Lawson,  6  La.  Ann.  238.  52 
Am.  Dec,  585;  Marsoudet  v.  Jacobs,  6  Rob. 
(La.)  276. 

Michigan.—  Cromer  v.  Piatt,  37  Mich,  132, 
26  Am.  Rep.  503. 

if iaiourt.^  State  Bank  v.  Vaughan,  36  Mo. 
90;  Walker  v.  State  Bank,  8  Mo.  704. 

New  York. —  Cowperthwaite  P.  Sheffield,  1 
Bandf.  (N.  Y.)  416;  U.  S.  Bank  v.  Davis,  2 
Hill  (N.  Y.)  461;  Williams  p.  Matthews,  3 
Cow.  (N.  Y.)  262;  Utica  Bank  v.  Smith,  18 
Johns.  (N.  Y.)  230;  Tunno  v.  Logue,  2  Johns. 
Cas.  (N.  Y.)   1,  1  Am.  Dec.  141. 

North  CaroUna. —  Cape-Fear  Bank  v.  Sea- 
well,  e  N.  C.  560. 

North  Dafcoto.— Ashe  P.  Beasley,  6  N.  D. 
191.  69  N.  W.  188. 

Pennsylvania.—  Falk  P.  Lee,  8  Wkly.  Not«s 
Cas.  (Pa.)   345. 

Tero*.-— Payne  v.  Patrick,  21  Tei.  680. 

I7ntted  States. — Harris  v.  Robinson.  4  How. 
(U.  S.)  336,  11  L.  ed.  1000;  U.  S.  Bank  v. 
Goddard,  6  Mason  (U.  S.)  366,  2  Fed.  Cos. 
No.  917. 

England. —  Stewart  v.  Kennett,  2  Campb. 
177 ;  Woodtborpe  v.  Lawea,  2  Gale  193,  6  L.  J. 
Exch.  89,  2  M.  ft  W.  109. 

Foreman  or  nrvant. — It  was  held  in  Firth 
V.  Thrush,  8  B.  ft  C.  387,  6  L.  J.  K.  B.  0.  S. 
366,  2  M.  ft  R.  369,  16  E.  C.  L.  193,  that  the 
[XIII,  C,  1.  b,  (l)] 
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the  absence  of  etstnte  no  pnblic  officer  or  notary  bane  neceesary."  Where 
notice  of  dlBhonor  is  given  by  an  agent  on  behalf  of  ute  bolder  Bach  notice 
may  be  mven  either  in  the  agent's  own  natne**  or  in  the  name  of  hia 
principal." 

(ii)  FoK  GoLLECTlOir.  A  bank  or  other  n^nt  having  poseeeeion  of  a  bill  or 
note  for  collection  is  entitled  to  give  notice  of  its  disLonor,  being  deemed  for  that 
purpOBe  the  holder  thereof."  In  the  absence  of  uniform  and  established  custom, 
however,  an  agent  for  collection  is  only  required  to  give  notice  to  his  prindpd"' 

United  Statet. —  Codringtoii  v.  AdAnu, 
Bruim.  Col.  Caa.  (U.  S.)  650,  6  Fed.  Cas.  No. 
2,937,  21  Iaw  Rep.  oSfi. 

Bn; land. —  Chapman  v.  Keane,  3  A.  A  E. 
193,  4  L.  J.  K.  B.  185,  4  N.  ft  M.  607,  30 
E.  C.  L.  106;  Haynes  v.  Birki,  3  B.  A:  P.  509; 
Scott  e.  LifloTd,  1  Campb.  246,  9  East  347; 
Rowe  V.  Tipper,  13  C.  B.  £49,  17  Jur.  44^. 
22  L.  J.  C.  P.  136,  1  Wkly.  Rep.  152,  7S 
B.  C.  L.  240;  LaiiKdale  v.  Trimmer,  15  East 
291;  Clode  c.  Bayley,  7  Jur.  10B2,  13  L.  J. 
Ezch.  17,  12  M.  &  W.  61 ;  EmmeiWHi  v.  Heeliv 
2  Taunt.  38,  11  Rev.  Rep.  520. 

Canada. — Reg.  v.  Montreal  Bank,  1  Can. 
Exoh.  154  [oitmg  Brown  t).  Lcmdtw,  etc.,  R. 
Co.,  4  B.  4  8.  326,  10  Jur.  N.  S.  234,  32  L. 
J.  Q.  B.  318,  11  Wkly.  Hep.  884,  116  E.  C.  L. 
32S];  Howard  v.  Oodard,  9  N.  Bruiuw.4S2; 
Qirran  v.  Price,  8  N.  Bninsw.  409 ;  Wilson  V. 
Pringle,  14  U.  C.  Q._B.  230. 

Bee  also  Baheb  AND  RuraxiTO,  6  Qyc  C04, 
note  69. 

Hotice  may  be  given  by  a  notuy  em^oyed. 
by  ft  bank  to  whkh  the  bill  has  been  indorsed 
"for  eollectiDn  only."  Wanen  c.  Gilman, 
17  Me.  360. 

97.  .Habama.-^  Foster  c.  McDonald,  3  Ala. 


LouiHana. —  Latbrop  v.  Lawaon,  S  Ia.  Ann. 
238,  52  Am.  Dec.  S8E;  Waldron  e.  Turpin,  IS 
La.  562,  35  Am.  Dec.  210. 

Michigan. —  Burkam  v.  Trowbridge,  9  Mich. 
209. 

New  Jersey. —  Sussex  Bank  V.  Baldwin,  17 
N.  J.  I,.  487. 

Pennsylvania^  Cako  V.  Stidfole,  1  Walk. 
(Pa.)  9S. 

United  State*. —  Burke  D.  M£K»y,  2  How, 
(U.  S.)  66,  11  L.  ed.  181. 

04.  Dreicler  p.  McOlynn,  99  Cal.  143,  99 
Pac.  773;  Woodthorpe  p.  I>wes,  2  Gale  193, 

6  L.  J.  Excb.  69,  2  M.  ft  W.  109. 
65.  Harrison  f.  Riueoe,  10  Jur.   142,  13 

L.  J.  Ezch.  1 10,  15  M.  ft  W.  231 ;  Rogerson  o. 
Hare,  IJur.  71. 

96.  Alabama.— Greene  v.  FarUy,  20  Ala. 
322;  Mobile  Bank  v.  Huggins,  3  Ala.  206. 

Conneoticvt. —  Bartlett  v.  Isbell,  31  Conn, 
296,  83  Am.  Dec  146;  East  Haddam  Bank  v, 
Scovil,  12  Conn.  303. 

Maine. — Bradley  p.  Davie,  20  Me.  4S ;  Bum- 
bam  V.  Webster,  19  Me.  232;  Freeman's  Bank 
ff.  Perkins,  18  Me.  292;  Warren  c.  Oilman,  17 
bfo.  360. 

MoMochutettt. —  Phipps  t>.  Millbury  Bank, 
8  Mete.  (Mass.)  70;  Hartford  Bank  v.  Barrr, 
IT  Mass.  94. 

Mitaiatippi. —  Tieman  v.  Commercial  Bank, 

7  How.  (Miss.)  649,  40  Am.  Dee.  83. 
MitMouri. —  State  Bank  v.  Vaughan,  36  Mo. 

90;  Renick  c.  Bobbins,  28  Mo.  339. 

Nero  Bampahire.—  Manchester  Bank  t>.  Fel- 
lows, 28  N.  H.  302. 

Neio  York. —  Ayrault  ».  Pacific  Bank,  47 
N.  Y.  570,  7  Am.  Hep.  489;  Cole  v.  Jessup,  10 
N.  Y.  96 :  Troy  State  Bank  v.  Capitol  Bonk, 
41  Barb.  (N.  Y.)  343;  Burbank  v.  Beach,  16 
Barb.  (N.  Y.|  420;  Walker  t>.  State  Bank, 
13  Barb.  (N.  Y.)  638;  Ogden  p.  Dobbin,  2 
Hall  (N.  Y.)  112;  Orleans  Bank  V.  Smith,  8 
Hill  (N.  Y.)  BOO;  Mead  V.  Engs,  6  Cow. 
(K.  Y.)  303. 

Ohio. — Obio  L.  Ins.,  etc.,  Co.  e.  McCagne, 
18  Ohio  64;  Powell  r.  State  Bank,  1  Disn. 
(Ohio)  260,  12  Ohio  Dec.  (Reprint)  616. 

Pennsylvania. —  Myers  P.  Courtney,  11 
PhiU.  (Pa.)  343.  33  Leg.  Int  (Pa.)  140. 

Tenneatee. —  Butler  e.  Duval,  4  Yerg. 
(Tenn.)   206. 

Fermoni.— Worden  P.  Kourae,  36  Vt  756. 

Tri«con*t».— Blakeslee  V.  Hewett,  76  Wis. 
Ml,  44  N.  W.  1106. 

[XUI.  C.  1.  b.  {i)l 


-Pate  V.  State  Bank,  3  Ind.  176. 

Kanaaa. — Seaton  v.  Scovill,  18  Kan.  433, 
21  Am.  Rep.  212  note,  2S  Am.  Rep.  779,  where 
it  was  held  that  so  far  as  notice  is  concerned 
tbe  agent  is  to  be  considered  as  though  he 
were  uie  real  holder  and  his  principal  a  prior 
indorser. 

Louiaidna. —  Moore  e.  Coming,  12  Ia.  Ann. 
S6b;  Grand  Gulf  R.,  etc,  Co.  v.  Bamea,  12 
Rob.   (Ia.)   127. 

Maine.—  Fish  V.  Jackman,  19  Me.  467,  36 
Am.  Dec  769.  But  it  has  been  held  that  if 
the  holder  of  the  note  shall  etnplt?  agenta 
whose  residences  or  places  of  business  are 
so 'distant  from  those  of  the  parties  to  tba 
paper  that  the  transmission  of  notices  throng 
them  would  inevitably  occasion  ereat  and 
unnecessary  delay,  it  might  be  evidence  of  a. 
want  of  due  diligence,  or  eren  of  the  fraudu- 
lent or  vezatiouB  attempt  to  injure  a  par^ 
under  tbe  pretense  of  using  due  diligence. 
Crocker  v.  Getchell,  23  Me.  392. 

Maaaaokuaetta. —  I^n  First  Nat.  Bank  v. 
Smith,  132  Moss.  227;  True  v.  Collins,  3  Allen 
(Mass.)  438;  Phipps  0.  Millbui;  Bank,  ft 
Mete  (Mass.)  79;  Eagle  Bank  O.  Hathaway, 
6  Mete.  (Mass.)  212;  Church  v.  Barlow,  9 
Pick.  (Mass.)  647;  Colt  v.  Noble,  6  Mass.  167. 

Miaaiiaippi. —  Ellis  c.  Commercial  Bank,  7 
Bow.   (Miss.)  294,  40  Am.  Dec  63. 

Miatouri. —  Griffith  v.  Aasnutnn,  4S  Uo.  6& 
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or  to  another  collecting  i^ot  from  whotU  the  agent  received  it  ae  a  separate 
indorser." 

e.  Personal  SepreaentatlTes.  In  case  of  the  death  of  the  holder  notice  may 
be  given  by  hi?  personal  representative.** 

2.  Stbanobbs.  Notice  of  dishonor  cannot  be  given  by  one  who  is  a  stranger 
to  the  instrument,  and  such  notice  will  be  of  no  avail  to  any  party.' 

D.  Time  of  GlTing  Notice — 1.  In  Qbnbbal  —  a.  Bule  Stated  —  (i)  In  Gsy- 
£RAL.  Notice  of  dishonor  of  a  bill  or  note  must  in  all  cases  be  sent  within  a 
reasonable  time  ;*  and  in  order  to  charge  the  drawer  of  a  bill  or  any  indorser, 

son  V.  Swinton,  2  C&mpb.  3T3,  8  Taunt.  224; 
Lyaag^ht  c.  Bryant,  0  C.  B.  46,  IB  L.  J.  C.  P. 
160,  67  £.  C.  L.  4«i  Newen  v.  Gill,  8  C.  & 
P.  367,  34  E.  0.  L.  784;  Harriaon  v.  Kuscm. 
10  Jur.  142,  IS  L.  J.  BictL  110,  IS  M.  A,  W. 
231 ;  VVilaoD  v.  Swabey,  1  Stark.  34,  2  E.  C.  U 
23) ,  and  notice  by  &  partj*  who  hu  been  du- 
chuged  by  the  laiohea  of  the  holder  at  of 
B  snbBequent  iudoraer  is  of  no  avail,  Bincc  Iw 
is  no  longer  liable  on,  and  has  no  intereit 
in,  the  paper  (Turner  v.  I.eech,  4  B.  &  Aid. 
461,  23  Iter.  Rep.  344,  6  E.  C.  L.  656 ;  Smith 
V.  Mullett,  2  Campb.  208,  11  Rev.  Rep.  694; 
Rowe  p.  Tipper,  13  C.  B.  249,  17  Jur.  440. 
22  L.  J.  C.  P.  138,  1  Wkly.  Rep.  152,  78  E.  C. 
L.  240;  Harrium  v.  EuBCoe,  10  Jur.  142,  IS 
L.  J.  Exch.  110,  16  M.  k  W.  231;  Ex  p. 
BBTclay,  7  Vea.  Jr.  607). 

S.  Alabama. —  Eldridge  V.  Rogen,  Minor 
(Ala.)  392, 

Conneotiout. —  Phdpa  ff.  Blood,  2  Root 
(Conn.)  6IS. 

Kentucky. —  Noble  v.  Commonwealth  Bank, 
3  A.  K.  Uanh.   (Ky.)   262. 

Louitiana. —  Spencer  t>.  Stirling,  10  Mart. 
(Ia.)   86;  Pindcr  c.  Nathan,  4  Mart    (Ia.) 


ffno  rorfc.— Farmers'  Bank  v.  Vail,  21 
N.  Y.  485;  Troy  State  Bank  v.  Capitol  Bank, 
27  How.  Pr.  (K.  Y.)  67 ;  U.  S-  Bank  e.  Davia, 
2  Hill  (N.  Y.)  461;  Howard  c.  Ives,  1  HiU 
(N.  Y.)  263;  Mead  V.  Eqgs,  6  Cow.  (N.  Y.) 
303.  Compare  Smedes  v.  Utica  Bank,  20 
Johni.  (N.  Y. )  372  [aifirmed  in  3  Cow.  (N,  Y.) 
602],  where  it  waa  proved  that  it  wae  the 
uniform  and  eatablished  custom  of  banks  to 
give  notice  to  all  the  indoraers. 

Ohio. —  Ohio  L.  Ins.,  etc.,  Co.  c.  McCagoa, 
18  Ohio  64. 

Tennetsee. —  Hill  v.  Planters'  Bank,  8 
Humphr.  (Tenn.)  670. 

United  Slalea.—  U.  S.  Bank  v.  Goddard,  6 
Mason   (U.  S.)   366,  2  Fed.  Cas.  No.  917. 

£njf land.— Haynea  v.  Birks,  3  B.  &  P.  660. 

88.  Connecticut.—  Hartford  Bank  e.  Sted- 
man,  3  Conn.  489.  See  also  Holland  V.  Tur- 
ner, 10  Conn.  30S. 

JfossooAuaetta. — Wameeit  Bank  *>.  Buttrick, 
11  Gray  (Moss.)  387;  Eagle  Bank  v.  Hatha- 
way, 6  Mete.  (Mass.)  212. 

if  teki^an.— Wood  «.  Callaghan,  61  Mich. 
402,  28  N.  W.  162,  1  Am.  St.  Rep.  887. 

MtMourt.— Renshaw  V.  Triplett,  23  Mo.  213. 

Ohio. —  lAwson  V.  Farmers'  Bonk,  1  Ohio 
8t  206. 

Penn»ylvania. — Myers  e.  Courtney,  11  Phila. 
(Pa.)  343,  33  Leg.  Tnt  (Pa.)   140. 

West  Fir^inia. —  Big  Sandy  Nat.  Bank  V. 
.  Chilton,  40  W.  Va.  401,  21  S.  E.  774. 

ee.  White  c.  Stoddard,  II  Gray  (Mau.) 
2SS,  71  Am.  Dec.  711;  Band  v.  Hubbard,  4 
Mete.   (Maas.)   262. 

1.  Maryland. —  Brailsford  e.  Williams,  IS 
Ud.  160,  74  Am.  Dec.  659. 

Masaaohutetta. —  Stanton  v.  Blossom,  14 
HoBB.  116,  7  Am.  Dec.  198. 

Miimetota. —  Jagger  f.  National  Qerman- 
itmerican  Bank,  63  Minn.  386,  66  N.  W.  645. 

New  Fort.—  Lawrence  v.  Miller,  16  N.  T. 
235;  Chanoine  v.  Fowler,  3  Wend.  (N.  Y.) 
173. 

North  Carolina. —  Brower  v.  Wooten,  4 
N.  C.  507,   7  Am.  Dec.  692. 

Pennayloania. —  Juniata  Bank  v.  Hale,  16 
Serg.iR.  (Pa.)   157,  16  Am.  Dee.  568. 

Teaaa. —  Payne  v.  Patrick,  21  Tex.  680. 

England. —  Stewart  c.  Eennett,  2  Campb. 
177;  B»  p.  Barclay,  7  Ves.  Jr.  597. 

The  lAw  requires  notice  by  s  patty  to  tha 
instinment  who  ia  at  leut  contingently  liable 
on  it,  although  he  may  not  be  the  htddei 
of  the  paper  at  the  time  of  giving  notice 
(Poultney  v.  Haslett,  1  Kott  &  M.  (S.  C.)  466; 
Chapman  e.  Keone,  3  A.  &  E.  193,  4  L.  J.  K. 
B.  180,  4  N.  fc  M.  eOT,  30  E.  C.  L.  106;  JanM- 


348. 

MaryUtnd. —  Philips  o.  HcCurdy,  1  Harr. 
ft  J.  (Md.)   187. 

if tnouW.— Linville  c.  Welch,  29  Mo.  203. 

VeK  Bampahire. —  Hadduck  *.  Murray,  1 
N.  H.  140,  8  Am.  Dec.  43,  where  it  was  held 
that  notice  should  be  given  as  soon  after 
the  dishonor  of  the  paper  as  conveniently 
could  be  done;  considering  the  situation  of 
the  partiee  and  frequency  of  communication 
between  their  places  of  residence. 

A'ew  Fort. —  Bryden  c.  Bryden,  11  Johns. 
(N.  Y.)  187. 

Horth  Carolina. —  Brittain- v.  Johnson,  12 
N.  C.  293,  where  it  was  held  that  the  same 
strictness  is  not  required  in  the  matter  of 
giving  notice  of  dishonored  paper  between 
farmers  resident  in  the  country  as  between 
merchants  resident  in  towns. 

Pennaylvania. —  Bank  of  North  America  O, 
McEnight,  2  Dall.  (Pa.)  168.  1  L.  ed.  330; 
Bank  of  North  America  v.  Vardon,  2  Dall. 
(Pa.)   78,  1  L.  ed.  £87. 

South  Carolina. —  Allwood  v.  Haseldon,  2 
Bailey  (S.  C.)  457  (where  the  expression  of 
tfae  court  was  "with  all  convenient  dili- 
gence") i  Price  V.  Young,  1  McCord  (S.  C.) 
339;  Scarborough  ».  Harris,  1  Bay  (S.  C.) 
177,  1  Am.  Dee.  609  (where  reasonable  notice 
to  the  indorser  was  dedned  as  "  by  first  poet 
or  convenient  opportunity"). 

United  State*. —  Bull  v.  Kasson  First  Nab 
[XIII.  D,  1.  a,  (l)] 
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there  must  be  due  diligence  need,  not  only  by  the  holder,  bnt  by  eveir  party 
throaeh  whom  the  notice  ia  transmitted,  from  the  bolder  np  to  the  party  charged.' 

(i^  Where  Paper  Indorsed  After  Maturity.  The  rule  requiring  notice 
of  disuonor  to  be  given  within  a  reasonable  time  applies  eqnally  to  paper  indorsed 
after  maturity,  the  same  diligence  being  required  aa  in  the  case  of  an  ordinary 
indorsbinent,* 

b.  What  Is  Beasonablfi  Time  —  (i)  Rule  Stated.  Until  comparatively 
recently  the  tenn  "reaeonable  time,"  as  used  in  the  rale  above  stated,'  had 
received  no  uniform  construction  by  the  courts,  its  interpretation  varying  in  the 
different  juriBdictions,  according  to  the  condition  of  the  country  and  the  drcum- 
.stances  of  each  particular  case.      Kow,  however,  its  meaning  has 


.  particular  < 

Bank,  14  Fed.  612;  Lindenberger  v.  Wilson, 
■  1  Craneh  C.  C.  (U.  8.)  340,  15  Fed.  Caa.  No. 
'8,301  (where  tbe  court  aaid  that  notice  ol 
protest  should  be  given  as  soon  as  possible, 
under  all  the  circumstances,  according  to  the 
usual  course   of  communication). 

£n!7ian<i.— Hirschfeld  v.  Smith,  L.  R.  1 
C.  P.  340,  1  H.  A  R.  284,  12  Jur.  N.  S.  523, 
35  L.  J.  C.  P.  177,  14  L.  T.  Rep,  N.  8.  886,  14 
Wkly,  Sep.  455;  Gladwell  t.  Turner,  L.  R. 
6  Excb.  59,  39  L.  J.  Exch.  31,  21  L.  T.  Eep. 
N.  S.  074,  18  Wkly.  Rep.  317;  Baldwin  v. 
BicbardBon,  1  B,  &  C.  245,  2  D.  4  R.  285,  25 
Rev.  Rep.  383,  8  E.  C.  L.  105;  Hajnes  e. 
Birks,  2  B.  A  F.  599;  Orr  V.  Maginnis,  T 
East  359,  3  Smith  K.  B.  32B;  Darbishire  v. 
Farker,  e  East  3,  2  Smith  E.  B.  195 ;  Hart 
C.  King.  12  Mod.  310. 

3.  Triplett  v.  Hunt,  3  Dana  (Ey.)  128; 
Farmers',  etc.,  Bank  t'.  Turner,  2  Litt.  (Ky.) 
13;  American  L.  Ins.,  etc.,  Co.  v.  Emerson, 
4  Sm.  A  M.  (Misa.}  177  (where  notice  given 
by  an  indorser  three  days  after  the  receipt 
of  notice  from  a  subsequent  party  was  held 
to  be  insufHcientl  ;  Marsh  f.  Maxwell,  2 
Campb.  210  note,  II  Rev.  Rep.  696  note; 
Smith  V.  Mullett,  2  Campb.  208,  11  Rev.  Rep. 
694. 

4.  Alabama, —  Montgomery  State  Branch 
Bank  r.  GafTney,  D  Ala.  153;  Adams  v.  Tor- 
bert,  6  Ala.  805. 

ATkansaa. —  Jones  e.  Robinson,  1 1  Ark.  G04, 
M  Am.  Dec.  212. 

California,—  Beebe  v.  Brooks,  12  Cal.  308. 

lotaa. —  McEewer  v.  Kirtland,  33  Iowa  349; 
Campbell  i).  Varney,  12  Iowa  43. 

Kcnluekg. —  Lawrence  c.  Raleton,  3  Bibb 
(Ky.)  102. 

Luvitiana. —  Hill  0.  Martin,  12  Mart.  (La.) 
177,  13  Am.  Dec.  372, 

Afatne. — Uoodwin  v.  Davenport,  47  Me.  112, 
74  Am.  Dec.  478. 

lieu>  York. — Oerman-American  Bank  r.  At- 
water,  105  N.  Y,  38,  68  N.  E.  763  la/p.rming 
33  N.  Y.  App.  Div.  027,  53  N.  Y.  Suppl.  1104] ; 
Van  Hoeaen  v.  Van  Alstyne,  3  Wend.  (N.  Y.) 
76. 

Tennetaee. —  Rosson  v.  Carroll,  90  Tenu.  60, 
10  S.  W,  06,    12  L.  R,  A.  727. 

Vermont. —  Nash  v.  Harrington,  I  Aik. 
(Vt.)  39,  2  Aik.  (Vt.)  9,  16  Am.  Dec.  672. 

B,  See  supra,  XH,  D,  1,  a,  (i). 

6.  Suffldent     noliee. —  In     the     following 
cases  notice   of   dishonor  was   held   to   have 
been  given  within  a  reasonable  time: 
[XIII.  D.  1.  a.  (l)] 


B  been  narrowed 

Indiana. — Sharpe  v.  Drew,  9  Ind.  281,  where 
there  was  a  delay  of  seven  days. 

/otoa.^  Knight  v.  Dunsmore,  12  Iowa  35, 
where  there  was  a,  delay  of  6ve  days,  the 
maker  being  insolvent  at  the  nutturitr  of 
the  note  and  dying  four  days  after  and  the 
guarantor  not  being  injured  by  the  delay. 

Kentucky. —  Mitcherson  v.  Grays,  4  B.  Mon. 
(Ky.)  300,  where  there  was  a  delay  of  six 
days  in  mailing  notice  of  protest. 

Louinana. —  Pinder  r.  Nathan,  4  MarL 
(La.)  340,  where  notice  of  tbe  non-acceptance 
of  a  bill  in  Boston  was  served  on  an  ill- 
doraer  in  New  Orleans  twenty-seven  days 
thereafter. 

Neio  York.—  Syracuse,  etc.,  R.  Co,  c.  Col- 
lins, S  Lans.  (N.  Y^.)  29  (where  notice  to  the 
drawer  of  a  check  .was  given  two  weeks  afur 
deliveiy,  the  bonk  having  failed  on  the  day 
after  the  check  was  given ) ;  Van  Hoesen  f. 
Van  Alstyne,  3  Wend.  (N.  Y",)  75  (where 
notice  waa  given  within  ten  days  after  dis- 
honor of  the  noD -negotiable  order). 

Penntylvania. —  Ashton  c.  Sproule,  35  Pa. 
St.  402  (where  under  an  old  Pennsylvania 
act.  repealed  in  1351,  the  holder  of  a  bill  or 
note  ntts  allowed  to  give  notice  of  its  dishonor 
at  any  time  before  suit  brought)  ;  Jordan  r. 
Hurst,  12  Pa.  St.  269  (where,  in  case  of  a 
note  indorsed  after  maturity,  there  was  a  de 
lay  in  giving  notice  of  three  months  after  de- 
mand and  refusal }  ;  Bank  of  North  Amerin 
V.  McKnight,  1  Yeat*8  (Pa.)  145  (where  no- 
tice was  given  two  days  after  dishonor). 

Virginia. —  Stott  c,  Alexander,  1  Wash. 
(Va,)  331,  where  there  was  a  lapse  of  fifteen 
monUiB  between  presentment  in  Philadelphia 
and  notice  to  an  indorser  in  Virginia. 

IninfGcient  notice. —  In  the  following  eases 
notice  of  dishonor  was  held  not  to  have  been 
given  within  a  reasonable  time: 

Alabama. —  Brown  v.  Turner,  II  Ala.  752, 
where  there  was  a  delay  of  fifteen  days. 

Arkaiuat. —  levy  v.  Drew,  14  Ark.  334 
(where  there  was  a  delay  of  twenty-five 
days)  ;  Ellis  c.  Dunham,  14  Ark.  127  (where 
notice  was  delayed  six  months), 

California. —  Keyes  v.  Fenstermaker,  24 
Cal.  329,  where  there  waa  a  delay  of  three 
months. 

Georgia. —  Pattillo  t>.  Alexander,  66  Ga.  6A 
22  S.  E.  646,  26  L.  R.  A.  616,  where  there 
was  a  delay  of  four  and  a  half  months, 

KenlMeli^. —  Hager  v.  Baswell,  4  J.  J- 
Marsh.  (Ky.)   01,  where  there  was  a  delay  of 
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•down  so  ae  to  require  each  party  to  a  bill  or  Dote,  when  notified  of  its  dishonor, 
to  ^ve  notice  to  those  parties  whom  he  desires  to  hold  liable  on  the  next  day 
after  the  reception  of  snch  notice  at  the  very  latest.^    At  the  option  of  the  holder, 


nearly    fonr   fears    witbout    reasonablo  ex- 

Louiaiana. —  Thielman  v.  OuSblf,  32  Ia. 
Ann.  Z60,  36  Am.  Rep.  867  (where  there  was 
M  delay  of  four  years)  ;  Union  Bank  v.  Foa- 
teneau,  12  Rob.  (Ia.)  120  (where  notice  was 
given  two  daya  KCter  protest,  both  parties  re- 
aiding  in  the  same  place)  ;  Reynolds  v.  Bu- 
iord,  3  Mart.  N.  S.  (La.)  35  {where  there 
was  a  delay  of  four  days,  the  indorser  resid- 
ing but  six  miles  from  the  holder). 

i/atn«. —  Ltttlehale  c.  Maberry,  43  Me.  264 
(where  there  was  a  delay  of  four  days)  ; 
Green  P.  Darling,  16  Me.  141  (where  there 
vas  a  delay  of  nineteen  days,  the  parties  re- 
aiding  in  the  same  town). 

Uaaiaehutett*. —  Thayer  c.  Braekett,  12 
3fasB.  450  (where  there  was  a  delay  ot  three 
months);  Huaaey  v.  Freeman,  10  Mass.  84 
(where  there  waa  a  delay  of  eight  days). 

Weic  Fork.— Clarice  v.  Ward,  4  Duer  (N.  Y.) 
206  (where  the  notice  was  not  given  until 
three  months  after  dishonor)  ;  Sice  c.  Cun- 
ningham, 1  Cow.  (N.  y.)  397  (where  there 
-was  a  delay  of  five  months,  the  parties  re- 
siding near  each  other)  ;  Bryden  i'.  Bryden, 
.11  Johns.  (N.  Y.)  187  (where  there  was  a 
delay  of  three  days,  the  holder  and  indorser 
residing  in  the  same  city)  ;  Grain  p.  Colwell, 
8  Johns.  (N.  Y.)  384  (where  there  waa  a  de- 
lay of  two  months). 

Kortk  CoTolina.—  Hubbard  p.  Troy,  24 
N.  C.  134  (where  there  was  a  delay  of  four- 
teen days)  ;  Johnston  v.  McGinn,  15  N.  C. 
477  (where  there  was  a  delay  of  forty-seven 
days  in  the  giving  of  notice)  ;  Yancey  v.  Lit- 
tlejohn,  9  N.  C.  526  (where  there  was  a  delay 
of  four  months  in  giving  notice,  all  the  parties 
residing  in  the  same  village)  ;  State  Bank  v. 
Smith,  7  N.  C.  70  (where  .there  was  a  delay 
of  six  days)  ;  London  c.  Howard,  3  N.  C.  332 
( where  there  was  a  delay  of  over  two  months, 
the  parties  living  in  the  same  town). 

Ohio. —  Davis  o.  Herrick,  6  Ohio  E5,  where 
there  was  a  delay  of  nine  days. 

Pennsylvania. —  Mallorv  v.  Kirwan,  2  Dall. 
(Pa.)  192,  1  L.  ed.  344,  where  there  was  a  de- 
lay of  nine  months. 

Rhode  Island. — Westminster  Bank  e.  Whea- 
ton,  4  R.  I.  30,  where  there  was  a  delay  of 
three  days  in  giving  notice  to  the  indorser 
of  a  chedc 

Vermont. —  Aldia  V.  Johnson,  1  Vt.  138, 
where  there  was  a  delay  of  four  months  in 
the  case  of  a  non-negotiable  note. 

United  States. —  Warder  p.  Carson,  E  Dall. 
(Pa.)  233,  1  L.  ed.  3S1  (where  a  delay  of 
six  days  In  giving  notice  to  the  indorser  in 
the  city  was  held  to  be  unreasonable,  al- 
though it  was  intimated  that  it  might  have 
been  snfllcient  in  the  country)  ;  Steinmetz 
«.  Currey,  1  Dall.  (Pa.)  234,  1  L.  ed.  115 
(where  there  was  a  delay  of  over  two  years)  [ 
Morris  v.  Gardner,  1  Cranch  C.  C.  (U.  S.) 
213,  17  Ted.  Caa.  No.  9,830  (where  there  was 


a  delay  of  nide  days,  the  parties  living  within 
two  miles  of  each  other)  ;  Lewis  v.  Brewster, 

2  McLean  (U.  B.)  21,  16  Fed.  Cas.  No.  8,318 
( where  notice  was  given  seven  months  after 
maturity  of  the  note)  ;  U.  S.  v.  Barker,  24 
Fed.  Cas.  No.  14,519,  1  U.  S.  L.  J.  1  (wbero 
there  was  a  delay  ot  nine  days). 

7.  Atabanui.— Enott  v.  Venable,  42  Ala. 

ise. 

Connectiout. —  Hartford  Bank  V.  Stedman, 

3  Conn.  489. 

Florida. —  Marks  c.  Boone,  24  Fla.  177,  4 
So.  532;  Sanderson  t>.  Sanderson,  20  Fla. 
292. 

lovxi. —  Barker  c.  Webster,  10  Iowa  593. 

Kansas. —  Scaton  v.  Scovil!,  18  Kan,  433, 
21  Am.  Rep.  212  note,  26  Am.  Rep.  779. 

Kentucia/. —  Smith  c.  Roach,  7  B.  Mon. 
(Ky.)  17;  Triplett  r.  Hunt,  3  Dana  (Ky.) 
126;  Hickman  t'.  Ryan,  5  Litt.  (Ey.)  24; 
Pearson  v.  Duckham,  3  Litt.  (Ky.)  385; 
Shrieve  v.  Duckham,  1  Litt.  (Ky.)  194;  Frank- 
fort Bank  c.  Markley,  3  A.  K.  Marsh.  (Ky.) 
505 ;  Noble  v.  Commonwealth  Bank,  3  A.  K. 
Marsh.   (Ky.)   262. 

Louisiana. —  Blackman  v.  Leonard,  15  1m.. 
Ann.  69;  Townsley  v.  Springer,  1  La.  122, 
515;  Miller  f-  Hennen,  3  Mart.  N.  S.  (La.) 
687. 

Maine.-^  Chick  v.  Pillsbury,  24  Me.  458,  41 
Am.  Dec.  394;  Northern  Bank  v.  Williams, 
21  Me.  217. 

Maryland. —  Bell  v.  Hagerstown  Bank,  7 
Gill  (Md.)  210;  Flack  v.  Green,  3  Gill  A  J. 
(Md.)   474. 

Matiachutetts. —  Housatonic  Bank  v.  Laf- 
lin,  6  Cush.  (Mass.)  546;  Grand  Bank  o. 
Blanchard,  23  Pick.  (Mass.)  305;  Seaver  c. 
Lincoln,  21  Pick.  (Mass.)  267;  Eagle  Bank 
V.  Chapin,  3  Pick.  (Mass.)  180;  Whitwell  v. 
Johnson,  17  Mass.  449,  9  Am.  Dec.  165; 
Woodbridge  v.  Brigham,  12  Mass.  403,  7  Am. 
Dec.  85. 

Ifiuustppf. —  American  L.  Ins.,  etc.,  Co.  c. 
Emerson,  4  Sm.  t  M.  (Miss.)   177. 

Nebraska. —  Phelps  v.  Stocking,  21  Nebr. 
443,  32  N.  W.  217. 

New  Hampshire. —  Manchester  Bank  v.  Fel- 
lows, 28  N.  H.  302. 

Seu!  Forfc.— Smith  v.  Poillon,  87  N.  Y. 
690,  41  Am.  Rep.  402  [affirming  23  Hun 
(N.  Y.)  628];  Borst  v.  Winckel,  14  Hun 
(N.  Y.)  138;  Oothout  e.  Ballard,  41  Barb. 
(N.  Y.)  33;  Commercial  Bank  v.  Union  Bank, 
19  Barb.  (N.  Y.)  391;  Howard  c.  Ives.  I 
Hill  (N.  Y.)  263.  But  where  a  note  was 
marked  "  paid  "  by  mistake  on  the  day  it  ma- 
tured, but  on  the  following  day  the  error 
was  discovered  and  corrected  and  notice  of 
dishonor  given  to  the  indorser,  such  notice 
waa  held  to  be  snffleient.  Troy  City  Bank  c. 
Grant,  Lalor  (N.  Y.)  119. 

Ohio. —  Remington  v.  Harrington,  8  Ohio 
607. 

Penntj/lvania. — Breneer  r.  Wightman,  7 
[Xin.  D.  1,  b,  (I)] 
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however,  notice  may  be  given  on  the  very  d&y  of  the  dishonor  of  thepaper,  sfta 
dne  demand  of  acceptance  or  payment  and  refnsal  thereof,"  and  anch  immediat« 
transmission  will  not  enlarge  tne  time  allowed  to  prior  partieA  to  give  notice.* 

(ii)  Afflicatios  of  Rule — (a)  In  'General  —  (l)  To  Ikdoeskeb.     Each 
indoreer  has  the  same  time  in  which  to  give  noticfl  to  prior  pities  that  the  holder 


Watte  i.  S.  (Fa.)  264;  Jones  e.  Wardell,  S 
Watte  *S.   (Pa.)   399. 

Tennetsee. —  Hill  i;.  PUntera'  Bonk,  3 
Humphr,  (Tenn.)  870. 

Vermont. —  North  Bennington  First  Nat. 
Bank  v.  Wood,  61  Vt.  471,  3!  Am.  Rep.  «Wi 
Whittlesey  v.  Dean,  2  Aik.  (Vt.)  263. 

Virginia. —  Brown  v.  Ferguson,  4  Leigh 
(V«.)  37,  24  Am.  Dec.  707. 

[United  Sfatei.— Read  c.  Carbeiy,  2  Cranch 
C.  C.  (U.  S.)  417,  20  Fed.  Cas.  No.  11,604; 
Metropolis  Bank  e.  Walker,  2  Cranch  C.  C. 
(U.  S.)  294,  2  Fed.  Caa.  No.  W)3;  U.  S.  Bank 
«.  Goddard,  fi  Mason  (U.  8.)  366,  2  Fed.  Cas. 
No.  917;  Seventh  Ward  Bank  r.  Hanrick,  2 
Story  (U.  S.)  418,  21  Fed.  Cas.  No.  12,687; 
Bonner  v.  New  Orleans,  2  Woods  (U.  S.)  ISS, 
3  Fed.  Cas.  No.  1,631. 

England. —  Boyd  v.  Emmerson,  2  A.  A  E. 
184,  4  L.  J.  K.  B.  43,  4  N.  £  M.  80,  29  E.  C.  U 
102;  Williams  P.  Smith,  2  B.  &  Aid.  496,  21 
Rev.  Rep.  373]  Jameson  c.  Swinton,  2  Campb. 
373, 2  Taunt.  224 ;  Smith  o.  Mullett,  2  Campb. 
208,  II  Rev.  Rep.  894;  Seott  v,  Lifford,  1 
C'auipb.  246,  0  East  347 ;  Langdate  v.  Trim- 
mer, 16  East  291;  Darbishire  v.  Parker,  6 
East  3,  2  Smith  E.  B.  196;  Muilman  D. 
D'Eguino,  2  H.  Bl.  609. 

In  niinols,  by  statute,  a  notice  of  dishonor 
Is  sufficient  if  mailed  to  or  served  upon  the 
party  sought  to  be  charged  within  forty- 
eight  hours  after  the  dishonor  of  the  paper. 
Brown  t>.  Jones,  126  Ind.  3T5,  23  N.  B.  462, 
21  Am.  St.  Rep.  227. 

In  case  of  a  demand  note,  where  the  de- 
mand was  made  nnneceaaarily  soon,  it  was 
held  that  notice  should  have  been  given  on 
the  next  day  after  dishonor,  and  Uiat  the  fact 
that  a  second  demand  was  made  and  notice 
thereof  duly  given  would  not  avail  the  holds'. 
Rice  V.  Wesson,  11  Mete.   (Mass.)  4D0. 

8.  Alabama. —  Curry  v.  Mobile  Bank,  8 
Port.  (Ala.)  360;  Oenshaw  V.  McKieman, 
Minor    (Ala.)    296. 

CoHfomia.— McFarland  U.  Pico,  8  Cal. 
628;  Toothaker  v.  Cornwall,  3  Cal.  144 
(where  it  was  held  that  notice  might  be 
given  on  the  day  of  dishonor  after  banking 
hours  if  the  paper  was  payable  at  a  bank, 
and  at  the  close  of  tbe  usual  hours  of  com- 
mercial business  if  not  payable  at  a  bank, 
and  in  places  where  there  are  no  regular 
hours  of  busineBB  after  sunset). 

Co  nnccriciit.— Lock  wood  V.  Crawford,  18 
Conn.  361. 

Illinois. —  Ouignon  c.  Union  Trust  Co.,  ISS 
111.  136,  40  N.  E.  GS6,  47  Am.  St.  Rep.  186. 

Kentucky. —  Peariron  v.  Duckham,  3  Litt. 
(Ky.)  385;  Commonwealth  Bank  c.  Eadea, 
1  Litt.  (Ky.)  277;  Frankfort  Bank  v.  Mark- 
ley,  3  A.  K.  Marsh.  (Ky.)  EOS. 

Louiaiana. —  Deblieux  p.  Bullard,  1  Rob. 
(La.)  66,  36  Am.  Dec.  684;  Austin  v.  Latham, 
[Xm.  D,  1,  b,  (1)] 


10  La.  BS;  Union  Bank  v.  Grimahaw,  15  I«. 

ifatne.— King  v.  Crowell,  61  Me.  244,  It 
Am.  Rep.  660;  Oreeley  v.  Thurston,  4  Ha. 
470,  16  Am.  Deo.  285. 

If ossocAuMtf a.— Shed  c.  Brett,  1  ViA. 
(Mass.)  401,  11  Am.  Dec.  209;  Widgery  *. 
Munroe.  6  Mass.  449. 

JfisMSsippi. —  Barrel  v.  Bixler,  Walk. 
(Miss.)    176. 

if  wsowrt. —  Draper  o.  Clemens,  4  Mo.  Bt. 

Kew  Hampakire. —  Simpson  c.  White,  40 
N.  E.  640;  ManchesUr  Bank  v.  Fellows,  28 
N.  U.  302;  Smith  c.  LitUe,  10  N.  H.  526. 

yew  Forfe.— Etheridge  c.  Ladd,  44  Barb. 
(N.  Y.)  69  (the  court  remarking  that  al- 
jjiough  the  maker  has  the  whole  day  in 
whioa  to  pay  the  note,  he  must  seek  the 
holder  after  a  demand  and  refusal)  ;  Ootbont 
P.  Ballard.  41  Barb.  (N.  Y.)  33;  Oabom  r. 
Moncure,  3  Wend.  (N.  Y.)  170;  Corp  e.  Hc- 
Comb,  1  Johns.  Cas.   (N.  Y.)  328. 

Ohio. —  Remington  v.  Harrington,  8  Ohio 
607. 

Pennsylvania. —  Hallowell  p.  Curry,  41  Pa, 
St.  322;  Coleman  tJ.  Carpenter,  9  Pa.  St  17B, 
49  Am.  Dec.  662;  Thomas  v.  Shoemaker,  6 
Watte  ft  S.    (Pa.)    170. 

Tennetiee.^  Garland  c.  West,  9  BazL 
(Tenn.)  315;  Coleman  v.  £wing,  4  Humphr. 
(Tenn.)   241. 

Vermont.— Thorpe  P.  Peck,  28  Vt.  127. 

Virginia. —  Brovm  c.  .  Ferguson,  4  Leigh 
(Ya.)   37,  24  Am.  Dec.  707. 

Dnitoi  Btatei. —  Lindenberger  r.  Beall,  6 
Wheat.  (U.  S.)  104,  6  L.  ed.  216;  Buasaid 
p.  Levering,  6  Wheat.  (U.  S.)  102,  6  L  ed. 
216;  Manderille  f.  Ruroney,  3  Cranch  C.  C. 
(U.  S.)  424,  16  Fed.  Cas.  No.  9,016;  Smith 
p.  Glover,  2  Cranch  a  C.  (U.  S.)  334,  Z2 
Fed.  Cas.  No.  13,051;  Munroe  c.  Manderille, 
2  Cranch  C-  C.  (U.  8.)  187,  17  Fed.  Cas. 
No.  0,929;  Austen  v.  Miller,  6  McLean 
(U.  5.)   153,  2  Fed.  Cas.  No.  661. 

England.— Hiae  v.  Allely,  4  B.  &  Ad.  624. 

2  L.  J.  E.  B.  106,  1  M.  ft  M.  433,  24  E.  C.  L. 
276;  Burbridge  p.  Manners,  3  Campb.  193. 
13  Re*.  Rep.  786;  Jameson  v.  Swmton,  S 
Campb.  373,  2  Taunt.  224;  Hume  v.  Peploe^ 
8  East  168,  9  Rev.  Rep.  399:  Es  p.  Udin*, 
19  Vfm.  Jr.  216. 

It  was  fanneily  doubted  whethw  this  ecmld 
be  done.  Auld  v.  Manderille,  2  Cranch  C. 
C.  (U.  6.)  187,  2  Fed.  Caa.  No.  663;  Hart- 
ley f>.  Case,  4  B.  ft  C.  339,  10  E.-  C.  L.  606.  1 
C.  ft  P.  666,  12  K  C.  U  318,  0  D.  ft  R.  506^ 

3  L.  J.  E.  B.  O.  S.  262;  Hayaes  v.  Biiks.  3 
B.  ft  P.  809;  Leftley  o.  Mills,  4  T.  R.  170; 
Colkett  p.  Freeman,  2  T.  R.  69. 

9.  Farmer  t.  Rand,  16  Me.  4S3;  Manchw- 
ter  Bank  r.  Fellows,  28  N.  H.  302;  Carter 
p.  Burley,  9  N.  H.  568;   Brown  r.  FergUMW, 

4  Leigh  (Va.)  37,  24  Am.  Dee.  707. 
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orisinally  had ;  that  is  to  a&y  one  day,  reckoned  from  bia  owq  receipt  of  tlie 
notice,*  wliether  he  gives  notice  to  his  immediate  indoraer  or  to  more  remote 
parties." 

(2)  To  AoENTs.  Where  notices  of  dishonor  are  transmitted  by  the  principal 
through  agents,  the  time  for  giviug  notice  cannot  be  extended  by  giving  an  addi- 
tional day  to  each  ^ent,  bnt  notice  most  be  transmitted  within  the  time  allowed 
to  tlie  principal,'*  Where  notices  are  inclosed  to  an  indorser  to  be  remailed  to 
prior  parties  to  the  paper,  this  should  be  done  on  the  day  that  tbe  notices  are 
received,  snch  indoi-ser  receiving  and  remailing  tbe  notices  in  tlie  capacity  of 
agent  of  the  holder.'* 

(3)  Whkeb  Imdobsbd  Fob  Collbotioh.  After  an  agent  for  collection  has 
given  notice  to  his  principal  of  the  dishonor  of  the  paper  the  principal  is  allowed  tbe 
same  time  for  giving  notice  to  the  indorser  that  he  would  have  been  entitled  to 
had  be  hioieeli  been  an  indorser  receiving  notice  from  tbe  holder."    Tbe  agent. 


10.  Alabama. — Whitmui  r.  Fftrmers'  Bank, 

8  Port  {Alft.)  as8. 

Arhanaat. —  Davis  c.  Hanlj,  IS  Ark.  e4S. 

Kama*. —  Beaton  v.  Scovill,  IS  Kan.  433, 
21  Am.  Hep,  212  note,  BB  Am.  Kep.  77B. 

KtntMcky. —  Smith  v.  Roach,  T  B.  Hon. 
<Ky.)  ir. 

Zjouutano. —  Gruid  Qulf  R.,  et«.,  Co.  v. 
Barnes,  12  Rob.  (La.)  197;  Barker  v.  Whit- 
ney,  IB  La.  67B. 

JfotM.— Allen  V.  Avery,  47  Me.  887;  Fiib 
V.  Jackmao,  IB  He.  467,  3S  Am.  Dec,  789. 

MaataehoKetta. —  Sbelbume  Falls  Nat. 
Bank  V.  Townsley,  102  Mass.  177,  3  Am.  Rep. 
44fi,  107  Mass.  444 .  Fitehburg  Bank  t>.  Per- 
ley,  2  Allen   (Mass.)   433;  Palen  c.  BburtleS, 

9  Mete.   (Mass.)   681. 

Michigan. —  Wood  v.  Callagh&D,  61  Mioh. 
402,  28  N.  W.  162,  1  Am.  St.  Rep.  697,  where 
the  earlier  indorser  resided  in  the  town  where 
the  note  was  payable  and  the  last  indorser 
«t  a  distance. 

Miatowri. —  Renchaw  c.  Triplett,  £3  Mo. 
213. 

Veie  Sam<p»li\Te. — Manchester  Bank  e.  Fel- 
lows. 28  N.  H.  302;  Carter  v.  BurW,  B 
N.  H.  668. 

Vevi  Jersey. —  Eliiabeth  State  Bank  p. 
Ayera,  7  N.  J.  L.  130,  11  Am.  Dec.  535. 

A'cic  Foffc.— Smith  v.  Poillon.  87  N.  T. 
690,  41  Am.  Rep.  402  [af/irimng  23  Hun 
(N.  Y.)  028];  Farmers'  Bank  r.  Vail,  21 
N.  Y.  485;  Higgine  t^.  Barrowclifle,  46  N.  Y. 
Super.  Ct.  540 ;  Mead  t>.  Engs,  6  Cow.  ( N.  T. ) 
303. 

Ofiio. —  LawBOn  v.  Farmers'  Bank,  1  Ohio 
St.  206. 

Permtylvania. —  Etting  c.  Schuylkill  Bank, 
2  Pa.  St  365,  44  Am.  Dec.  206;  Myers  v. 
Courtney,   11  Pbila.   (Pa.)    342,  33  L^.  Int. 


437. 


.  Crosa,  2  I 


Wtaootuin. —  Linn  V.  Horton,  17  Wis.  161. 

England. —  Jameson  v.  Swinton,  2  Campb. 
373,  2  Taunt.  224;  Smith  v.  MuUett,  2 
Campb.  208,  11  Rev.  Rep.  694;  Goodall  v. 
Polhill,  1  C.  B.  233,  9  Jur.  554.  14  L.  J.  C.  P. 
146,  60  E.  C.  L.  233;  Hilton  c.  Shepherd,  6 
East  14  QoU;  Oeill  C,  Jeremy,  M.  &  M.  61, 
28  E.  C.  L.  472. 

11.  City  Nat.  Bank  v.  Clinton  County  Nat. 
Bank,  40  Ohio  St  361,  30  N.  E.  956;  turner 


V.  Leech,  4  B.  &  Aid.  461,  23  Rev.  Rep.  344, 
6  E.  C,  L.  656. 

H«tica  ta  second  indoiKr. —  Where,  how- 
ever, the  holder  sends  notice  in  due  time  to 
the  second  indorser,  he  cannot  bind  the  first 
indorser  by  sending  notice  to  him  the  next 
day,  although  such  notice  would  have  been 
good  if  sent  by  the  sectmd  indorser.  Rowe 
p.  Tipper,  13  C.  B.  249,  17  Jur.  440,  22  L.  J. 
C.  P.  135,  1  Wkly.  Rep.  162,  76  E.  C.  L. 
249. 

12.  Barker  r.  Whitney,  IS  La.  576;  Flack 
V.  Qreeo,  3  Qill  t  J.  (Md.)  474;  Sewall  r. 
Russell,  3  Wend.  (N.  Y.)  276;  U.  S.  i:  Bar- 
ker,  24  Fed.  Cas.  No.  14,519,  1  U.  S.  L.  J.  1. 

IS.  /ndiana.— Pate  v.  SUU  Bank,  3  lud. 
176. 

VaJne. —  Freeman's  Bank  v.  Perkins,  18 
Me.  292  (where  the  notice  was  delayed  two 
hours  and  thereby  missed  tbe  only  mail  of 
the  day,  and  it  waa  held  to  be  insufficient)  ; 
Warren  r.  Gilmao,  17  Me.  360. 

Jfa«>aDfcti»efts.--Shelbume  Falls  Nat.  Bank 
V.  Townsley,  102  Mass.  177,  3  Am.  Bep.  445, 
107  Mass.  444;  Eagle  Bank  f.  Hathaway,  6 
Mete.  (Mass.)  212.  See  also  True  v.  Collins, 
3  Allen  (Moss.)  43S;  Church  V.  Barlow,  9 
Pick.   (Mass.)   S47. 

Jf  ucouri.—  8tat«  Bank  v.  Vaughan,  36  Mo. 
90.    See  alao  Stix  v.  Mati^ws,  63  Mo.  371. 

"Saw  Jeney. —  Elisabeth  State  Bank  V. 
Ayers,  7  N.  J.  L.  130,  11  Am.  Dec.  635. 

RTeio  rort.— Howard  v.  Ives,  1  HilUN.Y.) 
263;  Safford  v.  WyckoS,  1  Hill  (N.  Y.)  11. 
See  also  Borst  o.  Winekel,  14  Hun  (N.  Y.) 
138;  Utica  Bank  v.  Smith,  18  Johns.  (N.Y.) 
230. 

OAto. —  Ohio  L.  Ins.,  etc.,  Co.  r.  McCague, 
18  Ohio  64. 

Penn»ylvania. —  Stephenson  v.  Dickson,  24 
Pa.  St,  148,  62  Am,  Dec.  369. 

Wisconsin. —  Linn  v.  Horton,  17  Wis.   161. 

United  States.— See  Vowell  v.  Fatten,  2 
Cranch  C.  C.  (U.  S.)  312,  28  Fed.  Cas.  No. 
17,022,  holding  that  where  notice  is  inclosed 
to  a  bank  in  the  same  town  with  the  indorser 
it  is  not  sufficient  for  the  ban'k  to  remail  it 
to  such  indorser,  unless  it  can  be  shown  that 
the  indorser  received  it  the  same  day  that 
the  bank  did. 

14.  Ma»»aehn»etta. —  Church  c.  Barlow,  9 
Pick.    (Mass.)   547;  Colt  v.  Noble,  6  Maea. 

ler. 
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[  the  Game  time  to  give  notice  t« 


being  regarded  as  Btanding  in  tlie  shoes  of  the  i 
lection  and  giving  notice  of  dishonor,  is  allowec 
prior  parties  as  his  principal  would  have."* 

(b)  Where  Given  at  Place  of  Business.  If  notice  of  dishonor  is  served  on  a 
party  to  commercial  paper  at  his  place  of  business,  or  by  leaving  it  at  bis  place 
of  business,  it  most  as  a  general  rnle  be  served  during  business  hours.'* 

(c)  Where  Given  at  Place  of  Residence.  Where  notice  is  given  at  the  resi- 
dence of  the  party  sought  to  L>e  charged  it  may  be  served  at  any  time  within 
reasonable  hours  before  the  houee  is  closed  for  the  night." 

(d)  Where  Parties  Reside  in  Same  Place.  Where  the  party  sought  to  be 
charged  lives  in  the  same  town  or  city  as  the  holder  or  subsequent  indorser  notice 
must  be  sent  in  time  to  be  received  by  sucli  party  on  tlie  day  after  the  dishonor 
of  tlie  paper." 

(e)  Where  Receipt  of  Notice  Unavoidably  Delayed.  Unavoidable  delay  in 
the  receipt  of  notice  of^  dishonor  of  commercial  paper  will  not  affect  the  partv'a 
rights  against  prior  parties,  and  in  snch  case  he  still  has  one  entire  day  in  which 
to  give  notice  to  tlie  parties  whom  he  desires  to  hold  liable." 

(f)  Where  Sent  Sy  Mail  —  (1)  In  G-KUKaAx.  The  general  rule  is  that  where 
the  notice  is  sent  by  mail  it  should  be  sent  by  the  first  mail  of  the  day  sacceeding 


"Sew  York. —  West  River  Bank  f.  Taylor, 
34  n:  Y.  128  [affirming  7  Boiw.  (N.  Y.) 
486] ;  Mead  V.  Engt,  5  Cow.   (N.  Y.)   303. 

OlUo. —  Lawson  p.  Fa.rin«re'  Bank,  1  Ohio 
81.  206. 

Penntylt^nia. —  Caasidj  e.  Kreamer,  (Pa. 
1868)    13  Atl.  744. 

Tennessee. —  Hill  P.  Planters'  Bank,  S 
Humphr.  (Tenn.)  «70;  McNeil  C.  Wyatt,  3 
Hunphr.   (Tenn.)   126. 

England.^  Ka.yTi.rx  c.  Birkg,  3  B.  &  P.  609: 
Scott  r.  LiffoTd,  1  Campb.  246,  9  Eut  347; 
lAngdale  r.  Trimmer,  16  East  291.  Contra, 
In  re  Leeds  Banking  Co.,  L.  R.  1  Gq.  1,  11 
Jur  N.  S.  920,  35  L.  J.  Ch.  311,  13  L.  T. 
Rep.  N.  S.  314,  14  Wkly.  Rep.  43. 

But  see  Carmena  r.  Doberty,  7  Rob.  (Ia.) 
S7  ( holding  that  where  the  mail  ia  resorted 
to  a«  the  earliest  ordinary  conveyance,  such 
conveyance  must  be  uninterrupted,  and 
hence,  where  the  notice  was  tent  to  the 
holder  by  his  agent  through  the  mail,  he 
could  not  claim  the  additional  day  in  which 
to  sert'e  notice  upon  k  prior  indorser)  ; 
Johnson  r.  Harth,  1  Bailey  (S.  C.)  488 
(hntding  that  where  it  is  the  usage  of  the 
bank  having  paper  for  collection  to  give  no- 
tice to  all  parties  the  bank  cannot  be  re- 
garded otherwise  than  as  the  mere  agent  of 
the  holder  throughout,  and  that  the  latter 
cannot  claim  an  additional  day  to  give  no- 
tice to  prior  parties  to  the  paper,  but  is 
bound  to  give  notice  at  the  farthest  on  the 
last  day  of  grace). 

Where  tbe  bolder  eatabliahea  intermediate 
agents  for  the  sole  purpose  of  forwarding  to 
some  other  agent  who  ia  to  make  the  de- 
mand, he  cannot  claim  a  day's  delay  at  each 
place  where  he  has  a  forwarding  agent,  in 
order  to  give  that  agent  opportunity  to 
notify  the  next  agent  that  the  bill  has  been 
protested.  Slack  r.  Loncshaw,  8  Kv.  L.  Hep. 
ISO.  See  also  Talbot  v.  Clark.  8  Pick.  (Mass.) 
61. 

IS.  Cnrmena  c.  State  Bank,  1  La.  Ann. 
[XIII.  D.  1.  b.  (n).  (A).  (8)] 


369;  McNeil  e.  Wyatt,  3  Humphr.  (Term.) 
125;  Eeywood  v.  Pickering,  llR.BQ.lt. 
428,  43  L.  J.  Q.  B.  145;  Prkle&ux  r.  Criddl^ 
L.  R.  4  Q.  B.  46S,  10  B.  A.  S,  515,  38  1,  J. 
Q.  B.  232,  20  L.  T.  Rep.  N.  S.  695;  Firth 
p.  Thrush,  8  B.  ft  C.  387,  6  L.  J.  K.  B.  0.  S. 
365,  2  M.  ft  R.  359,  16  E.  C.  L.  193;  Wood 
land  V.  Fear,  7  E.  *  B.  GIB,  3  Jur.  S.  S. 
687,  26  L.  J.  Q.  B.  202,  S  Wkfy.  Rep.  824,  BO 
E.  C.  L.  51B;  Clode  r.  Bayley,  7  Jur.  1092, 
13  L.  J.  Exch.  17,  12  M.  *  W.  51;  Robaon  r. 
Bennett,  2  Taunt.  388,  11  Rev.  Rep.  814. 
Contra,  Fish  r.  Jackman,  19  Me.  467.  M 
Am.  Dec  769;  Bewail  P.  Russell,  3  Wend. 
(N.  Y.)  276;  Johnson  r.  Harth,  1  Bailey 
(S.  C.)  482;  Prince  P.  Bank,  3  App.  Cm. 
325. 

le.  John  p.  City  Nat.  Bank,  67  Ala.  96; 
Stephenson  v.  Primrose,  8  Port.  (Ala.)  ISS, 
33  Am.  Deo.  281;  Pierson  r.  Bovd,  2  Diiw 
(N.  Y.)  33;  Adams  p.  Wright,  14  Wis.  408. 
See,  however,  Bonner  t.  New  Orleans,  2 
Woods  (U.  S.)  135,  3  Fed.  Cos.  No.  1.631, 
where  tt  was  held  that  notice  of  dishonor 
need  not  be  served  within  business  hours,  but 
in  which  case  notice  was  actually  received  by 
the  party  to  be  charged. 

17.  Hallowell  r.  Curry,  41  Pa.  St  322 
(where  notice  was  served  at  t«n  o'clodi  in 
the  evening)  ;  Adams  c.  Wright,  14  Wis.  408; 
Jameson  v.  Swinton,  2  Campb.  373,  2  Taunt. 
224  (where  notice  waa  served  at  nine  odoct 
in  the  evening) . 

18.  Walters  P.  Brown,  IS  Md.  285,  7t  Am. 
Dec.  566;  Bell  p.  Hagerstown  Bank.  7  Gill 
(Md.)  216;  Shoemaker  p.  Mechanics'  Bank, 
B9  Pa.  St.  79,  98  Am.  Dec.  315;  Moore  f. 
Somerset,  fl  Watts  ft  S.  (Pa.)  202;  Smith 
V.  Mullctt,  2  Campb.  208,  II  Rev.  Kep.  8M; 
Fowler  c.  Hendon,  4  Tyrw.  1002. 

10.  Linn  v.  Horton,  17  Wis.  151  (where 
the  notice  of  dishonor  waa  delayed  by  resioii 
of  a  storm)  ;  Home  p.  Rouquette,  3  Q.  B.  D. 
614,  39  L.  T.  Rep.  N.  S.  219,  26  Wkly.  B^ 
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the  day  of  protest."  Wliere,  however,  the  first  mail  of  the  day  succeeding  llie 
day  of  protest  is  closed  tlie  night  of  the  da;  of  protest,  or  at  an  tmreaeoiiahljr 
early  hotir  the  next  day,  notice  need  not  be  sent  by  that  mail  ;*'  and  where  there 


20.  Lrka-ntoM. —  Moore  r.  Burr,  14  Arlc. 
230, 

CoKnectieat. —  Hartford  Bulk  o.  8t«dman, 
3  Conn.  48B. 

Florida.—  Marks  v.  Boone,  24  Fla.  ITT,  4 
So.  532. 

faiMiM. —  Seaton  r.  Scovili,  18  Kaa.  433, 
81  Am.  Rep.  212  note,  26  Am.  Rep.  TTB. 

KeY^t^tcky. —  Hickman  tr.  Ryan,  6  LJtt. 
(E7.)  24;  Dodge  r.  Commonwealth  Bank,  2 
A.  K.  Marah.    (Ky.)    610. 

IiOBietnra. —  Cftrwena  r.  State  Bank,  1  La. 
Ann.  36B;  U,  S.  Bank  e.  Merle,  2  Rob.  (Ia.) 
IIT,  38  Am.  Dec.  201. 

ITatne.— Beckwith  «.  Smith,  22  Me.  129, 
38  Am.  Dec.  290;  Goodman  t>.  Norton,  IT  Me. 
381. 

if (usacAuae ft*. —  Haakelt  v.  Boardman,  S 
Allen  IMass.)  38;  Chouteau  e.  WeUter,  8 
Mete.  (Mass.)  1,  39  Am.  Dec.  705;  Talbot 
C.  Clark,  8  Pick.  (Muse.)  51i  Eagle  Bank 
X.  Chapin,  3  Pick.    (Masa.)    180. 

A'ew  ffamiMkire. —  Manchester  Bank  r. 
White.  30  N.  H.  456;  Manchester  Bank  V. 
Fellowa,  28  N.  H.  302;  Carter  v.  Burlej,  0 
N.  H.  56S. 

Weir  Jersey. —  Burgess  o.  Vreeland,  24 
N.  J.  L.  71,  59  Am.  Dec.  408;  Sussex  Bank 
V.  Baldwin,  IT  N.  J.  L.  487. 

iiev}  York. —  Burkhalter  c.  Erie  Second 
Nat.  Bank,  42  N.  Y.  638;  Sewal!  v.  Russell, 
3  Wend.  (S.  Y.)  276;  Mead  r.  Engs,  5  Cow. 
(N.  Y.)  303;  Robinson  v.  Ames,  20  Johns. 
(N.  Y.)    146,  11  Am.  Dec.  2E9. 

Xorth  Carolina. —  Asheville  Nat.  Bank  v. 
Bradley,  117  N.  C.  526,  23  8.  E  455;  Denny 
c.  Palmer,  27  N.  C,  BIO;  Hubbard  r.  Troy, 
24  N.  C.   134. 

Rhode  7«IotKl.— Mitchell  v.  Cross,  2  R.  I. 
437.  See  also  Mt.  Vernon  Bank  c.  Holden, 
2  B.  I.  467. 

Vermont. —  North  Bennington  First  Nat. 
Bank  c.  Wood,  61  Vt.  471,  31  Am.  Rep.  892. 

West  Virginia. —  Peabody  Ins.  Co.  1;.  Wil- 
BOQ,  29  W.  Va.  528,  2  S.  E.  888. 

United  Btatet. —  Alexandria  Bank  B. 
Swann,  9  Pet.  (U,  8.)  33,  9  h.  ed.  40;  U.  S. 
0.  Barker,  12  Wheat.  (U.  S.)  559,  6  L.  ed. 
728  [a^rming  4  Waah.  (U.  S.)  464,  24  Fed. 
Cas.  No.  14,520] ;  Lenox  r.  Roberta,  2  Wheat. 
(U.  S.)  373,  4  L.  ed.  2fi4;  Seventh  Ward 
Bank  t.  Hanriek.  2  Story  {U.  S.)  416,  2 
Fed.  Cas.  No.   12.878. 

England. —  Williams  v.  Smith,  2  B.  ft  Aid. 
496,  21  Rev.  Rep.  373;  Hawkes  r.  Salter,  4 
Bing.  715,  6  L.  J.  C.  P.  0.  S.  180.  1  M.  4  P. 
750,  29  Rev,  Rep.  TOB.  13  E.  C.  L.  706;  Bur- 
bridge  r.  Manners,  3  Campb.  193,  13  Rev. 
Rep.  788;  Dobree  r.  Eastwood,  3  C.  *  P. 
250,  14  E.  C.  L,  552;  Russel  v.  Langstaffe, 
Dougl.  514;  Darbiahire  r.  Parker.  6  East  3, 
2  Smith  K.  B,  185;  Geiii  r.  Jeremy,  M.  &  M. 
61,  22  E.  C.  L.  472;  Brav  C.  Hadwen,  5 
M.  &.  S.  08,  17  Rev.  Rep.  27T. 

Canado.— Tavlor  r.  Grier,  IT  U.  C.  Q.  B. 
222.     See  also  Wilson  v.  Fringle,  14  V.  C 


Q.  B.  230,  wbere  a  notice  mailed  between 
eight  and  nine  o'clock  in  the  evening  of  the 
day  after  the  protest  wae  held  sufficient. 

See  T  Cent.  Dig.  tit.  "  Bills  and  Notes," 
i   11T3. 

The  nil«  at  formerly  laid  down  in  some  ju- 
risdictions was  that  where  the  post  was  em- 
ployed notice  must  go  by  the  first  mail  (Dodge 
P.  Commonwealth  Bank,  2  A.  K.  Marsh. 
(Ky.)  610;  Sasscer  v.  Farmers'  Bank,  4  Md. 
406;  Denny  v.  Palmer,  2T  N.  C.  610;  Whit- 
tlesey V.  Dean,  2  Alk.  (Vt.)  263)  or  as  held 
in  aome  cases  by  the  next  or  earliest  practi- 
cable post  (King  e.  Foyles,  2  Cranch  C.  C- 
(U.  B.)  303,  14  Fed.  Cas.  No.  T,Te2;  Williams 
V.  Smith,  2  B.  A  Aid.  496.  21  Rev.  Rep,  3T3; 
Muilman  r.  D'Eguino,  2  H.  Bl.  565;  Coleman 
V.  Sayer,  2  Str.  829;  Leftley  f.  Mills,  4  T. 
R.  170;  TSndal  p.  Brown,  1  T.  R.  187,  2  T.  R. 
186,  1  Rev.  Hep.  ITl). 

21.  Arkan«<u. —  Davis  v.  Hanly,  12  Ark. 
645. 


Louitiana. —  Commercial  Bank  t>.  King,  3 
Rob.   (Lk.)  243. 

Maine.—  Chick  v.  PUUbury,  24  Me.  458,  41 
Am.  Dec.  394.  Contra,  Beckwith  c.  Smith, 
22  Me.  125,  38  Am.  Dec.  290;  Goodman  V. 
Norton,  IT  Me.  3S1. 

Maryland. —  Farmers'  Bank  c,  Duvall,  T 
Qill  ft  J.    (Md.)    T8. 

Maaiachuaetta, —  Haskell  o.  Boardman,  6 
Allen  (Maas.)  38;  WhitweU  t>.  Johnson,  IT 
Mass.  449,  9  Am.  Dec.   105. 

Mittiatippi. —  Wemple  11.  Denjrerfield.  2  Sm. 
ft  M.  (Miaa. )  44C ;  Hoopes  e.  Nen'man,  2  Sm. 
ft  M.  (Miss.)  Tl;  Beminda  v.  Kirkman.  1 
Sm.  ft  M.  (Miss.)  644;  Downs  v.  Planters' 
Bank,  1  Sm.  ft  M.  (Miss.)  261,  40  Am.  Dee. 
92. 

New  Hampshire. —  Manchester  Bank  r. 
Fellows,  28  N.  E.  302. 

JVeio  Jersey. —  Burgess  c.  Vreeland,  24 
N.  J.  L.  Tl,  69  Am.  Dec.  408;  Sussex  Bank 
V.  Baldwin,   IT  N.  J.  L.  487. 

Sew  Yorfc.— Smith  t;.  Poillon.  87  N.  Y. 
590,  41  Am.  Rep.  402  [affirming  23  Hun 
(N.  Y.)  628];  Howard  v.  Ives,  1  HiH(N.  Y.) 
263  (where  the  first  mail  on  the  succeeding 
day  closed  at  eight  a.  u.  and  notice  mailed 
at  nine  A.  li.  was  held  tc  be  aufflcient) . 

Ohio.—  West  v.  Brown,  6  Ohio  St.  542  [af- 
firming 1  Disn.  (Ohio)'  48,  12  Ohio  Dec.  (Re- 
print) 479].  But  where  the  only  mail  de- 
parting for  the  place  of  residence  of  the  in- 
dorser  closed  at  nine-ten  a.  m..  it  was 
held  that  notice  deposited  in  the  office  after 
that  hour  was  insufficient;  that  due  dili- 
gence required  that  the  holder  ahould  have 
availed  himself  of  that  mail.  Lawson  t. 
Farmers'  Bank,  1  Ohio  St.  206. 

Fenntylvania. —  Stephenson  v.  Dickson,  24 
Pa.  St.   148.  62  Am.  Dec.  369. 

[XIII,  D.  1,  b.  (n),  (P).  (I)] 
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is  no  post  on  tlie  day  after  dishonor  of  the  paper  the  notice  shoold  be  sent  bj  the 
very  next  poat  tliat  occurs  after  that  day,** 

(2)  FoREiQcr  Mail.  Where  notice  is  to  be  sent  to  another  coontrj  the  rale 
has  been  laid  down  that  it  is  -sufficient  to  send  it  by  the  lirst  direct  and  regntar 
mode  of  conveyance,  and  that  the  holder  is  not  bound  to  send  snch  notice  by  an 
accidental,  altlioagh  earlier  conveyance* 

(a)  Where  Sent  ly  Speoial  Meaaemer.  Wliere  a  special  messenger  is  need 
instead  of  the  mail  it  is  snffioient  to  send  the  notice  by  such  messenger  on  the  day 
after  the  paper  is  dishonored  or  notice  of  diiihonor  is  received ;  **  hot  where  a 
messengM*  is  used  as  the  medium  and  there  is  a  r^ular  mail  communication  which 
conld  be  employed  delay  beyond  the  time  at  which  the  notice  if  sent  by  mail 
should  have  reached  its  destination  is  at  the  sender's  own  risk.* 

(h)  Wh£re  Sunday  or  Zegal  Holiday  FoUowt  Day  of  Protest,  Wliere  com- 
mercial paper  is  protested  on  Satnrday,  or  on  a  day  succeeded  by  a  legal  holiday, 
notice  may  properly  be  given  on  the  next  encceeding  secnlar  or  onsinees  day.** 

Rhode  Itland.—  MitobeU  v.  Crow,  2  R.  I. 
437. 

Wett  Virginia.— Fetboij  lu.  Co.  V.  WiL- 
■on,  29  W.  Vb.  528,  2  S.  B.  BBS. 

United  States. — AlezaDdria  Bank  o.  Swuin, 

9  Pet.  (U.  8.)  33.  g  L.  ed.  40;  Berentb  Ward 
Bank  v.  Huinck,  2  Storj  (U.  S.)  410,  21 
Fed.  Caa:  No,  12,678. 

Sea  7  Cent  Dig.  til.  "Bill,  and  Not^" 
1   1173. 

2S.  Knott  V.  Venable,  42  Ala.  166 ;  Townt- 
le;  V.  Stranger,  1  Ia.  122  (where  two  da;* 
elapsed  after  dishonor  before  the  next  regular 
mail)  ;  U.  8.  v.  Barker,  4  Waah.  (U.  S.)  404, 
24  Fed.  Caa.  No.  14,G20)  0«ill  v.  Jeremy, 
M.  A  M.  ai,  2S  E.  C.  L.  472. 

28.  Btainback  v.  Conunonwealth  Bank,  11 
Oratt.  (Va.)  200  (where  notice  held  two 
weeka  for  the  next  mail  ateamer  waa  deemed 
■ufflcient,  although  a  packet  aailed  earlier  with 
mail  to  the  same  pott)  ;  Muilman  r.  D'EgiU- 
no,  2  E.  Bl.  666.    But  see  Lenox  p.  Leverett, 

10  MasB.  1,  6  Am.  Dec  97;  Fleming  v.  Mc- 
Clnre,  1  Brev.  (S.  C.)  42S,  2  Am.  Dec  671 
(where  it  nai  held  that  where  a  bill  drawn 
In  this  country  on  a  European  port  baa  been 
dishonored,  notice  muat  be  sent  by  the  flrat 
■hip  bound  to  any  port  of  the  United  State*, 
and  that  it  ia  not  aufflcient  to  send  it  by  the 
flrat  ship  bound  for  the  port  of  reaidenoe  of 
tiie  drawer  and  indorser) ;  Tarratt  c.  Wil- 
mot.  0  N.  Bruniw.  363. 

24.  Jarria  c.  St.  Croix  Mfg.  Co.,  £3  Me. 
287;  Fiah  v.  Jadunan,  10  He.  4S7,  38  Am. 
Dec.  7BB. 

25.  Darbishire  v.  Parker,  0  Eaat  3,  2  Smith 
K.  B.  105  (where  the  delay  of  two  hours  in 
oommunication  of  the  notice  in  this  manner 
beyond  the  time  of  delivery  of  the  mail  waa 
held  to  be  fatal)  ;  Bancroft  v.  Hall,  Holt  470, 
3  E.  C.  L.  189  (where  it  waa  held,  however, 
that  delivery  by  a  meaaeTifter  at  any  time  dar- 
ing the  day  on  which  audi  notice  would  have 
been  received  through  due  oourte  of  the  mail 
waa  sufficient). 

26.  Alahama. —  Brennan  t>.  Vogt,  07  Ala, 
647,  11  So.  803;  Curry  K.  Mobile  Bank,  8  Fort. 
(Ala.)    360. 

Arkanaat.—  libmra  P.  Burr,  14  Ark,  MO. 
CaUfomia.—  McFarland  V.  Pico,  8  CaL  620. 
[XIII.  D.  I.  b,  (n),  (F).  (1)] 


Lottinano. —  Deblieux   t>.    Bullard,    I    1 
(La.)   00,  36  Am.  Dee.  684;  Canonge  r.  Cao- 
choix,  11  Uart.   (I^)    462. 

MorylMd. — Burckmyer  v,  Whiteford.  6  Gill 
(Md.)  1.  Bee  also  Agnew  e,  Qet^burg 
Bank,  2  Hair.  A  Q.   (Ud.)   4TS. 

MamachutetU. —  Eagle  Bank  v.  Chapia,  3 
Pick.    (Maaa.)    ISO. 

MiMiaaippi, —  Fleming  v.  Fulton,  0  How. 
(Hi«.)  473. 

UiMOuri. —  Commercial  Bank  «.  Barkada]^ 
30  Uo.  663. 

V«io  ffamptAJre. — Carter  v.  Bnrley,  S  N.H. 
668. 

Xeto  York.—  Sylveater  v.  Crohan,  138  N.  T. 
494,  34  N.  E.  273,  63  N.  Y.  St.  113  [oflfm- 
iing  03  Hun  (N.  Y.)  600,  18  N.  Y.  SuppL 
S46,  45  N.  Y.  St.  320]  ;  Farmers'  Bank  of 
Bridgeport  v.  Vail,  21  N.  Y.  485 ;  Betta  c 
Cox,  2  N.  Y.  City  Ct.  31  (where  the  note  fell 
due  on  Saturday,  the  national  holiday  wa> 
aelebTat«d  on  Monday,  July  6tli,  and  notif* 
deposited  in  the  mail  on  the  eixth  waa  held  to 
be  aeaaonable) ;  Howard  e.  Ivea,  1  Hill  ( N.  T.) 
263;  Cuyler  v.  Stevens,  4  Wend.  (N.  Y.)  366i 
Williaroa  e.  Matthewa,  3  Cow.  (N,  Y.)  252; 
Jackson  p.  Richards,  2  Cai.   (N.  Y.)  343. 

Ohio."  Weal  v.  Brown,  0  Ohio  St  S41 

PeniuylMHtia. —  Haltowell  C.  Cuiry,  41  F*. 
St.  322;  Hajitach  r.  Ligan,  1  Woodw.  (Ps.) 
466. 

Virginia. —  Early  v.  PrMton,  1  Patt  k  H. 
(Va.)   228. 

United  State*. —  Crawford  v.  Milligan.  t 
Craneh  C.  C.  (U.  S.)  226,  7  Fed.  Caa.  No. 
3,.';70;  Seventh  Ward  Bank  t.  Hanriek,  S 
Story  (U.  S.)  410,  21  Fed.  Cas.  No.  ]S,678. 

fn^Iood.— Wright  c.  Shawcnws,  2  B.  A  Aid. 
601  noU;  Bawkes  tt.  Salter,  4  Bing.  71S,  I 
L.  J.  C.  P.  O.  a  180,  1  M.  4  P.  750,  29  Rev. 
Bep.  708,  13  E.  C.  L.  706;  Haynes  P.  Biria, 
3  B.  ft  P.  699;  Scott  v.  Liflord,  1  Campb.  24S, 
9  East  347 ;  Poole  0.  Dieas,  1  Ho(^  102. 1 
L.  J.  C.  P.  198,  1  Scott  600;  Taaselir.  Lewii, 
1  Ld.  Raym.  743 ;  Bray  v.  Hadwen,  6  U.  i  & 
66,  17  Rev.  Bep.  277. 

See  7  Cent.  Dig.  tiL  "Billa  and  NoUa,* 
I   1169. 
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2.  Pbekatdbb  KoncB.  By  analogy  to  the  Tole  that  a  demand  made  before  the 
paper  becomes  due  is  invalid,"  notice  ^ren  before  the  paper  becomes  due  is  nec- 
essarily Eo,  as  every  notice  to  be  available  mnst  be  based  npon  a  lezal  demand," 
and  the  fact  that  notice  is  given  prematurely  by  a  mistake  in  reckonmg  the  date 
of  the  maturity  of  the  paper  creates  no  exception  to  the  rule." 

8.  What  Law  Governs.  According  to  tne  better  doctrine  the  law  of  the 
place  where  commercial  paper  is  p^able  determinee  the  time  within  which 
notice  of  its  dishonor  ehonld  be  given. 

E.  Place  of  Olvlngf  Notice — l.  I»  Qbneral  —  a.  Rnle  Stated.  Generally 
speaking  the  place  at  which  notice  of  dishonor  is  served  is  immaterial  so  long 
as  it  is  received  in  due  time  by  the  party  entitled  to  the  same."  Thus  it  may  be 
sent  to  eitlier  his  residence  or  his  place  of  bnsineas,"  although  with  regard  to 


Jewish  holiday.^ —  Wli«r«  a  bill  of  ezehaaga 
vaa  dishonored  on  Saturday  and  the  follow- 
ing Monday  was  a  Jewish  holiday  it  was  held 
that  the  bolder  of  the  bill,  who  was  a  Jew, 
and  atrictly  forbidden  b^  hia  veligion  to 
attend  to  any  secular  biumeas  on  that  day, 
was  excused  from  mailing  notice  of  dishonor 
until  the  following  day,  Lindo  v.  Unsworth, 
2  Uampb.  602,  12  Kev.  Repi  760. 

87.  See  vix^a,  X,  B,  1. 

28.  California. —  Toothaker  v.  Cornwall,  3 
Cal.  144,  holding  that  where  a  sight  bill  wliich 
is  entitled  to  grace  ia  preoented  for  payment 
and  notice  given  without  a  previous  present- 
ment for  acceptance  such  notice  is  invalid 
and  the  drawer  will  not  be  charged. 

JfMaocMMetta.— Pierce  C.  Gate,  12  Coah. 
<Ma8s.)    190,  fig  Am.  Deo.  176. 

iVeio  Hampahire. —  Lawrence  v.  I4uigley,  14 
N.  U.  70;  Dennie  c  Wallier,  7  N.  E.  ig&. 

Hew  Jeraey. —  Hagerty  o.  Engle,  43  N.  J.  L. 
299. 

New  York. —  Jackson  v.  BiohaTds,  2  Cai. 
(N.  Y.)   343. 

Bovth  Carolina, —  Aubin  V.  lAcania,  2  Ue- 
Cord   IS.  C.)    134. 

Wett  Virginia. —  Tbombuig  v.  Emmons,  £3 
W.  Va.  325. 

United  Btate».—  Bell  v.  Chicago  Fint  Nat 
Bank,  US  U.  8.  373,  6  5.  Ct.  105,  29  L.  ed. 
409,  holding  that  if  paper  ia  preaented  and 
notice  given  without  allowing  for  days  of 
grace,  where  days  of  grace  are  allowed,  aueh 
notice  is  invalid. 

England.— Leftley  v.  Mills,  4  T.-S.  170. 

See  7  Cent.  Dig.  Ut.  "  Bills  and  Notes," 
I  1170. 

38.  Kohler  v.  Montgomery,  17  Ind.  220; 
Craft  c.  SUt«  Bank,  7  Ind.  219. 

30.  iiiinois.— Wooley  v.  Lyon,  117  HI.  244, 
6  N.  E.  8BS,  67  Am.  Sep.  S6T. 

Indiana.—  Browt  v.  Jones,  125  Ind.  376,  2B 
2,  21   Am.  8 
I   Ind.    139; 
Blackf.   (Ind.)   41. 

Matgachiuetts. —  Murphy  v.  Collins,  ISl 
Haas.  6. 

mehigan. —  See  Snow  v.  Perkiss,  2  Hieh. 
238. 

Fermont.— Bryant  V.  Edaon,  3  VL  326,  30 
Am.  Dec  472. 

United  Statea. —  Andrews  c.  Ptmd,  13  Pet. 
(U.  S.)  «S,  10  L.  ed.  SI. 

~     "    4— Eothscbildc.  Curria,  1Q.B.43, 


6  Jut.  865,  10  L.  J.  Q.  B.  77,  4  P.  ft  D.  737, 
41  K  C.  L.  428;  Home  e.  Rouquett«,  3 
Q.  B.  D.  G14,  39  L.  T.  Rep.  N.  B.  219,  M 
Wklf.  Rep.  B94;  Hirscbfeld  v.  Smith,  L.  R.  1 
C.  P.  340,  1  H.  A  R.  284,  12  Jur.  N.  8.  623. 
35  L.  J.  C.  P.  177,  14  L.  T.  Rep.  N.  8.  886, 
14  Wkly.  Rep.  45G. 

Canada. —  Mathewson  o.  Carman,  1  U.  C. 
Q.  B.  260. 

Contra,  Aymar  v.  Sheldon,  12  Wand.  (N.  T.} 
439,  27  Am.  Dee.  137. 

31.  £a«M*. —  Comett  v.  Eafer,  43  Kan. 
60,  22  Pac.  1016. 

Eentuoky. —  Moreland  c.  Citizens'  Sav. 
Bank,  97  £y.  211,  17  Ey.  L.  Rep.  88,  30 
8.  W.  837. 

Louitiana, — 'niomaa  e.  Marsh,  2  La.  Ann. 
353. 

Maine. —  Bradley  o.  Davis,  26  Me.  45. 

Jf orytotMi.— Whitef ord  v.  Burekmyer,  I 
Gill   (Md.)   127,  39  Am.  Dee.  640. 

Uiitiatippi. —  Miles  v.  Hall,  12  Sm.  ft  U. 
(Miss.)  332. 

Hebratka. —  Hendershot  v.  Nebraska  Nat. 
Bank,  26  Ncbr.  127,  41  N.  W.  133. 

yno  Hampahire. —  Mathewson  v.  Strafford 
Bank,  46  N.  H.  104. 

PemwyloaiMa.—  Dicken  «.  Hall,  87  Pa.  St 
379. 


United  Btatei. —  U.  8.  Bank  ii.  Corcoran,  S 
Pet  (U.  S.)  121,  7  L.  ed.  36S  [affirming  3 
Cranch  C.  C.  (U.  8.)  46,  2  Fed.  Cas.  No. 
912] ;  Spalding  e.  Krutz,  1  Dill.  (U.  S.)  414, 
22  Fed.  Cas.  No.  13,201 ;  Hyslop  v.  Jones,  3 
McLean   (U.  S.)   96,  12  Fed.  Cas.  No.  6,990. 

Although  left  at  an  Improper  place,  if  the 
notice  be  in  fact  received  aeaaonably  by  the 
party   sought  to  be  charged  it  is  sufficient, 

Louitiana, —  Grevee  v.  Tomlinson,  19  Ia. 
Ann.  90. 

Maine. —  Bradley  v.  Davis,  26  Me.  45. 

Maeeaehuaetta. —  Cabot  Bank  v.  Warner,  10 
Allen  (Mass.)  622. 

Smo  Hampahire. —  Manchester  Bank  e.  Fel- 
lowB,  28  N.  H.  302. 

United  States.—  U.  S.  Bank  v.  Corcoran,  2 
Pet.  (U.  S.)  121,  7  L.  ed.  36S;  Hyslop  v. 
Jones,  3  McLean  (U.  8.)  B6,  12  Fed.  Cas.  No. 
6,890. 

Iowa. — Orinman  «.    Walker,    9   Iowa 


426. 
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boBineaB  men  the  office  or  place  of  bo^DesB  is  preferable ;  **  bat  in  any  event  it 
should  be  sent  where  it  is  most  likely  to  be  promptly  and  timely  received  **  and 
to  a  place  from  which  the  party  entitled  to  it  conld  reasonably  be  expected  to 


b.  AppUeation  of  Rule  —  (i)  Jv  Gzse&al  —  (i)  Office  or  Place  of  Bimnea 
—  (1)  In  Gbhbbai..  It  is  nsually  proper  and  sntficient  to  leave  notice  at  the 
office  or  nsnal  place  of  basiness  of  tbe  party  to  be  charged.**  If  he  has  several 
places  of  business  in  the  same  town  notice  may  be  served  at  either  of  them;'* 
and  if  his  ofBce  and  place  of  business  are  in  different  towns  it  may  be  served  at 
either  place." 

(2)  What  CoNsnruTBS.  A  place  of  business,  to  coDstitate  a  proper  place  for 
the  leaving  of  notice,  cannot  be  determined  by  any  fixed  definition  or  rule,  tbe  con- 
ditions or  circumstances  justifying  the  inference  tliat  sach  notice  will  be  timely 
received  being  of  conrse  the  material  issue."    The  place  where  the  party  to  Iw 


UaamuihnmUa. —  &ee  Peiroa  v.  Pendar,  S 
Uete.   (MuB.)   3S2. 

OAto.—  Walker  v.  StotwHi,  14  Ohio  St.  89, 
84  Am.  Dec.  362. 

Tennauee. — Phillips  v.  Alderson,  5  Hnmphr. 
(Tenn.)   403. 

Witeotuin. —  Simms  V.  I^urkin,  19  Wig. 
»». 

United  Sfffsa.— Columbia  Bank  c.  Law- 
rence, 1  Pet.  (U.  S.)  078,  7  L.  ed.  269. 

See  also  infra,  XIII,  E,  1,  b,  (I),  (A); 
XIII,  E,  1,  b,   (I),   (B). 

33.  I  Parsons  Notes  k  B.  487. 

34.  Jfenlucfey.— MeClaiD  V.  Waters,  9  Dana 
(Ky.)   65. 

LouUian4i.—~  FoUain    v.    Dupr<,    II    Rob. 
(La.)   454. 
Mittouri. —  Bank   of   ConunerM    e.    Cham- 

,    Pniyn,    18 
N.  Y.   549. 

Tentietsee, —  Nashville  Bank  v.  Bennett,  1 
Yerg.    (Temi.)   166. 

35.  Gitrof  r.  Brinkle^,  12  Heisk.  (Tenn.) 
892 ;  Robison  v.  Barber,  3  Am.  L.  J.  N.  S.  69. 

36.  AUttiama. —  Stanlej'  c.  Mobile  Bank,  23 
Ala.  652. 

/llinoM.—  Cook  p.  Reniek,  19  111.  598,  bold- 
ing  tbat  notice  for  a  postmaster  might  be  left 
at   the  post-office. 

Lovinana.  —  Aurlamie  c.  Eschbacher,  28 
La.  Ann.  48;  Merz  c.  Kaiser,  20  La.  Ann. 
377;  Sullivan  c.  Godwin,  20  La.  Ann.  33; 
Kock  D.  Bringier,  IS  La.  Ann.  183;  U.  S.  Bank 
D.  Merle,  2  Rob.  (La.)  117,  38  Am.  Dec  201; 
State  Bank  v.  Manaker,  15  La.  115;  Commer- 
cial Bank  V.  Gove,  IS  tia.  113;  Jones  v.  Mana- 
ker, 15  La.  51 ;  Edson  v.  Jacobs.  14  La.  494. 

Jfoine. —  Lord  v.  Appleton,  15  Me.  270. 

Maaaachugetta.~  Hobbs  C.  Straine,  149 
Mass.  212,  21  N.  E.  365. 

New  Jersey.— Smalley  v.  Wright,  40  N.  J.  L. 
471. 

WUcrmtin. —  Simms  v.  Lerkin,  19  Wis.  390; 
Westfall  V.  Farwell,   13  Wia.  504. 

United  Stateg. —  Bowling  p.  Harrison,  • 
How.  (U.  S.)  248,  12  L.  ed.  426;  ColumbU 
Bank  v.  Lawrence,  1  Pet.  (U.  8.)  S78,  7 
L.  ed.  e69  [mieratn^  2  Cranch  C.  C.  <U.  S.) 
510,  2  Fed.  Cas.  No.  872];  U.  8.  Bank  v. 
UacDonald,  4  Cranch  C.  C.  (U.  8.)  624,  2 
[XIII,  E,  1.  a] 


Fed.  Cas.  No.  920;  U.  6.  Bank  r.  Eatdi.  I 
McLean  (U.  S.)   W,  2  Fed.  Cas.  No.  SIS. 

England. —  Bancroft  V.  Hall,  Holt  476,  1 
E.  C.  L.  189;  Croue  p.  Smith,  1  M.  &  8.  545, 
14  Rev.  Rep.  029. 

See  7  Cent.  Dig.  tit.  "BiUs  and  Notts," 
I  1159. 

Tha  fact  that  he  is  temporuily  abatat 
from  the  city  will  not  affect  the  sufficicncj 
of  notice  left  at  such  place.  6tal«  Bink  r. 
Heunen,  4  l£art.  N.  B.  (La.)  226. 

37-  Phillips  V.  Alderaon,  S  Eimpfar. 
(Tenn.)   403. 

38.  Men  v.  Kaiser,  20  La.  Ann.  377;  UoDt- 
gomery  County  Bank  v.  Marsh,  7  N.  Y.  481. 

39.  Thus  if  the  indorser  is  an  officer  of  the 
United  States  customs,  notice  may  be  left  im 
his  desk  at  the  custom-house  (State  Baak  r. 
Mudgett,  44  N.  Y.  614  [a/finning  45  Bar)). 
(N.  Y.)  6Q3]);  where  the  iodorser  wu  n 
judge,  whose  library  was  in  the  upper  roonu 
of  the  building  where  be  lodged  and  vho 
transacted  judicial  buaioess  there,  it  was  held 
to  be  a  question  for  tbe  jury  whether  or  not 
notice  left  at  such  a  place  was  left  at  his 
office  (Caruthers  p.  Harbert.  5  Coldw.(Tenn.) 
362,  08  Am.  Dec.  421)  ;  where  the  indorser 
has  become  bankrupt  and  his  atare  is  in  the 
same  building  with  bis  reaidenoe  notice  miy 
be  left  at  the  store  with  the  person  in  charge 
thereof  (£«  p.  Johnson,  3  Deac.  A  C.  433,  1 
Mont,  t  A.  622}  ;  and  where  the  indorser  was 
director  of  a  corporation,  had  no  other  place 
of  business,  and  his  indorsement  was  made  at 
the  company's  office  and  on  tbe  business  paper 
of  the  company,  notice  may  be  left  at  such 
office  (Berridge  e.  Fitzgerald,  L.  R.  4  Q.  B. 
639,  10  B.  k  3.  SOS,  38  L.  J.  Q.  B.  335,  IT 
Wkly.  Rep.  917).  On  the  other  hand  notice 
left  where  tbe  indorser  was  merely  a  clerk  in 
the  house  of  another  is  not  sufficient  unless 
he  actually  receives  the  same  (West  Tennes- 
see Bank  v.  Davis,  5  HeiBk.  (Tenn.)  43S), 
and  notice  sent  to  the  office  of  a  railroad 
whose  president  had  indorsed  in  bis  private 
capacity  is  insufficient  (Commercial  Bank  t. 
Strong,  28  Vt.  318,  67  Am.  Dec  714). 

The  fact  that  little  time  is  spent  at  rad 
place  may  be  immaterial  if  these  conditioni 
•xist  Lamldn  v.  Bdgerly,  151  Mass.  348i 
84  N.  £.  49. 
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'  bis  mail  delivered  and  opened  or  his  name  printed  upon  the  door  of 

'toni  is  a  strong  circamstance  in  determining  his  place  of  business ;  * 

'vhich  a  man  is  accustomed  to  resort  or  where  he  may  be  frequently 

-  IB  not  a  proper  place,*'  and  it  is  not  sufficient  merely  to  leave 

"'dine  where  the  mdorser's  otKce  is.** 

(1)  In  General.    It  is  generally  proper  and  sufficient  to 

T  the  nsual  residence  or  dwelling  of  an  indoreer,**  and  where 

ther  than  the  pUce  of  payment,  but  does  not  designate  in 

ace  at  which  be  shonld  be  notified,  and  notice  is  sent  by 

i«  is  that  it  should  be  sent  to  tiie  town  of  bis  residence  "  or  to 

^rest  to  sacli  residence.*"     If,  however,  the  holder  knows,  or  by 


list  be  doM  not  h«ve  a  uparate 

.lis  OVQ,  but  hoa  his  biuineas  desk 

.   counting-room   of   another,   a   imma- 

mX  and  does  not  change  the  character  of 

such  office  as  his  place  of  busmess.     Williams 

V.   Brailaford,   26   Md.    126. 

40.  if oinfi,— Howe  r.  Bradley,  19  Me.  31. 
Maryland.—  Reier  t>.  Strauas,  E4  Hd.  278, 

3S  Am.  Rep.  390. 

Mattachitaetu, —  Lamkin  v.  Edgerlj,  161 
Uasa.  348,  24  N.  E.  49. 

Sr'ejo  York. —  People  p.  North  River  Bank, 
62  Hun  {N.  Y.)  484,  17  N.  Y.  Suppl.  200.  43 
N.  Y.  St.  43. 

Tennee*ee. — American  Nat.  Bank  r.  Junk 
Bros.  Lumber,  etc.,  Co.,  94  Tenn.  624,  30 
8.  W.  763,  28  L.  H.  A.  492. 

Where  theie  waa  a  aign  with  the  lame 
name  aa  that  of  the  indoiKi  and  the  notary 
who  demanded  payment  was  informed  that 
tba  indoraer'a  place  of  buaineiui  was  at  such 
addiees,  it  was  held  tha,t  notice  left  at  such 
place  was  sufficient  to  bind  hin^  although 
such  was  not  bis  place  of  busincBs  and  the 
notice  was  never  received  by  him.  Libby  c. 
Adams,  32  Barb,  (N.  Y.)  642.  But  see  Law- 
rence i>.  Miller,  16  N.  Y.  235. 

41.  Stephenson  v.  Primrose,  8  Port.  (Ala.) 
165,  33  Am.  Dec.  2S1.  Bee  also  Kerr  V.  Rob- 
erU,  5  Wkly.  Notes  Cas.   (Pa.)   25. 

42.  Kleinmann  v.  Boemstein,  32  Mo.  311, 
where  the  business  office  of  an  indoreer  was 
in  the  third  story  and  the  notice  was  left  on  a 
desk  in  the  »econd  Btory  of  that  building.  See 
also  Davenport  P.  Gilbert,  4  Bobw.  (N.  Y.) 
632. 

43.  ffenluaJry.— McClain  v.  Waters,  Q  Dana 
(Ky.)  56;  Menzics  v.  Farmers  Bank,  3  Ky.  L. 
Rep.  822. 

Loaifiano. —  Coulon  e.  Champlin,  15  lA. 
644;  Franklin  v.  Verboia,  6  La.  727. 

Pennaylvania. —  Fisher  v.  Evans,  5  Binn. 
(Pa.)  641. 

Vermont. —  Commercial  Bank  e.  Strong,  28 
Vt.  316,  87  Am.  Dec.  714;  Sanlord  v.  Norton, 
17  Vt.  286. 

United  Stofe*.— U.  S.  Bank  v.  Hatch,  0 
Pet.  (U.  S.)  250,  8  L.  ed.  387  (holding  that 
the  notice  might  be  left  at  the  indorser'a 
boarding-house  if  that  was  his  residence)  ; 
Greatrslie  t>.  Brown,  2  Cranch  C.  C.  (U.  S.) 
641,  10  Fed.  Cas.  No.  6,743. 

See  7  CenL  Dig.  tit.  "Billa  and  Notes," 
I  1168. 

44.  LoHiaJoHo^Lafitte  v.  Peikina,  21  La. 
Ann.  171. 


flew  BampeKire. —  Manchester  Bank  o. 
White,  30  N.  H.  466. 

New  York. —  Seneca  County  Bank  P.  Neass, 
3  N.  Y.  442  la/}irmmg  5  Den.  (N.  Y.)  329] ; 
Webber  p.  Gotthold,  8  Misc.  (N.  Y.)  503,  28 
N.  Y.  Suppl.  703.  50  N.  Y.  St.  410 ;  Remer  v. 
Downer,  23  Wend.  (N.  Y.)  620  (holding  that 
notice  thus  sent  was  sufficient,  although  there 
were  several  offices  in  the  same  town,  unlesa 
the  holder  knew  that  it  should  be  difTerently 
directed) . 

Jforth  Carolina. — Denny  v.  Palmer,  27  N.  C. 
610. 

OMo.— Clymer  v.  Stubbs,  1  Ohio  Dec.  (Re- 
print) 438,  10  West.  L.  J.  61. 

Pennsylvania. —  Browning  v.  Armstrong,  0 
Phila.  (Pa.)  SO,  20  Leg.  Int.  (Pa.)  223. 

Vern%ont. —  Manchester  Bank  c.  SlaSCin,  13 
Vt-  334,  holding  that  notice  thus  eent  will  b« 
sufficient,  notwithstanding  there  might  be  an- 
other post-office  in  the  same  town  at  which 
the  indorser  did  bis  principal  business. 

United  Slalet. —  Fowler  p.  WarBeld,  4 
Cranch  C.  C.  (U.  S.)  71,  0  Fed.  Cas.  No. 
0,004. 

4S.  Alabama. —  Woreham  v.  Gear,  4  Port. 
(Ala.)  441.  By  the  later  statutes  of  Ala- 
bama the  notice  was  to  be  addressed  to  tlia 
post-office  nearest  the  residence  of  the  party 
entitled  to  such  notice  at  the  time  he  became 
a  party  to  the  instrument,  without  regard  to 
his  post-office  at  the  time  of  dishonor.  John 
p.  City  Nat.  Bank,  67  Ala.  06. 

Indiana. —  Bell  p.  State  Bank,  7  Btackf. 
(Ind.)  45^1  Timma  v.  Deliaie,  S  Blackf. 
(Ind.)  447. 

EentTtckg, —  Bondurant  v.  Everett,  1  Mete 
(Ky.)   6S8. 

Xouisiano. —  CitisenB'  Bank  v.  Pugh,  19  La. 
Ann.  43;  Lallande  v.  Hope,  18  La.  Ann.  188; 
lAthrop  V.  Delee,  8  La.  Ann.  170;  Union  Bank 
p.  Morgan,  2  La.  Ann.  418;  New  Orleana 
Canal,  etc.,  Co.  e.  Barrow,  2  La.  Ann.  326; 
Union  Bank  v.  Stoker,  1  La.  Ann.  269;  New 
Orleans  Sav.  Bank  P.  Harper,  12  Rob.  (La.) 
231,  43  Am.  Dec.  220;  Bell  p.  Lawbou,  12 
Rob.  (La.)  162;  Follain  v.  DuprS,  11  Rob. 
(Id.)  464;  Becnel  c.  Toumillon,  6  Rob.  (La.) 
600;  Pollard  p.  Cook.  4  Rob.  (la.)  199;  Nott 
p.  Beard,  10  La.  308;  Harrison  v.  Bowen,  IS 
Id.  282;  Gale  V.  Kemper,  10  La.  205. 

If arylORfi.— Bell  v.  Hagerstown  Bank,  7 
Gill  (Md.)  216;  Columbia  Bank  p.  Magruder, 
6  Harr.  k  J.  (Md.)  172,  14  Am.  Dec.  271. 

MioMgan. —  Nevius  V,  lansingburgh  Bank, 
10  Mich.  647. 

[XIII,  E.  I,  b,  (l),  (B).  (1)] 
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the  exercise  of  reasonable  diligence  could  know,  tbe  office  from  wbich  tlie  portj 
is  in  the  habit  of  receirine  his  mail,  or  from  which  he  would  likely  receive  it  the 
more  qnicklj,  notice  shonid,  Id  the  absence  of  statute,**  be  eent  to  soch  oflSce, 
althongh  it  is  not  the  one  nearest  his  residence/^ 

(2)  Whkkk  Mail  la  Received  at  Several  Offioks,  Where  the  indorser  is 
in  the  habit  of  receiving  his  mail  through  tn'O  or  more  oQicee  notice  may  as  a  mle 
be  directed  to  either,*^  although  it  has  been  held  that  it  should  be  directed  to  the 
office  nearest  his  residence,**  unless  the  difierenee  iu  the  distance  be  very  slight* 
If  one  of  the  two  places  ia  his  residence  notice  should  be  sent  to  such  place.** 


ViMutippi. —  StMnpB  v.  Brown,  Wallc 
(MisH.)  G2e. 

JftMouri. —  Sauderaon  v.  ReiustadlM*,  31 
'HLn.  483;  Barret  c.  Brans,  26  Mo.  331. 

Vebnuto.—  Forbea  c.  Omaha  Nat,  Bank,  10 
Nebr.  33B,  8  N.  W.  3»3,  36  Am.  Rep.  480. 

tievi  York. —  J.  H.  Mohlman  Co.  f.  Mc- 
Kane,  BO  N.  Y,  App,  Div.  646,  69  N,  Y. 
Suppl.  1040;  Hunt  v.  FiBh,  4  Barb.  (N.  Y.) 
324  (holding  tbat  this  is  especiallj'  true 
where  he  has  been  in  the  habit  of  receiving 
his  mail  at  such  office,  although  he  has  lately 
changed  his  residence  to  another  town)  ; 
Rogers  c. Jackson,  19  Wend.  (N.  Y.)  3B3; 
Cuyler  r.  Nellis,  4  Wend.  (N.  Y.)  388. 

PervmyVoania. —  Woods  V.  Neeld,  44  Pa.  St 
88  (where  the  indorser  was  discharged  by 
reason  of  the  fact  that  notice  was  not  sent  to 
the  post-office  nearest  his  residence)  ;  Jones 
V.  Lewis,  8  Watts  &  S.   (Pa.)   14. 

jSouf  h  Carolina, —  Foster  v.  Sineath,  2 
Rich.  (8.  C.)  336. 

7enneu«e. —  Davis  v,  Williams,  Peek 
(Tenn.)   181. 

I7ni(ed  Bt<tte*,-~  Whitney  t).  Huntt,  5 
Cranch  C.  C.  (U.  S.)  120,  29  Fed.  CSw.  No. 
17,689. 

See  7  Cent  Dig.  tit  "Bills  and  Notes," 
I  1181. 

46.  llarshall  r.  Baker,  3  Minn.  320,  where 
by  virtue  of  the  statute  it  was  held  that 
notice  must  be  sent  to  the  nearest  post-office 
regardless  of  the  indorser's  habit  of  receiving 
mail  at  another. 

4T,  Alabama. —  AfcQrew  X>.  Toolndn,  2 
Btew.  A  P.   (Ala.)   428. 

Qesvrgvk. —  Walker  r.  Augusta  Bank,  3  Ga, 
480. 

/Uinoi*.— Wooley  p.  Lyon,  117  JX\.  244,  8 
N.  £.  88o,  57  Am.  Rep.  867,  although  he  may 
have  a  residence  elsewhere  and  receive  some 
of  his  mail  at  such  residence. 

£entucl;y,— Taylor  e.  Dlinois  Bank,  7  T.  B. 
Mon.  (Ky.)  678. 

Louisiana. — GriefF  t>.  McDaniel,  14  La,  Ann. 
180;  State  Bank  v.  Toumillon,  9  La.  Ann. 
132;  Citizens'  Bank  o.  Walker,  2  La,  Ann. 
791;  Qrand  Gulf  R.,  etc.,  Co.  v.  Bamee,  12 
Rob.  (La.)  127;  Pollain  v.  Duprfi,  11  Rob. 
(La.)  454;  New  Orleans,  etc.,  R.  Co.  t>.  Rob- 
ert, 0  Rob.  (La.)  130;  New  Orleans,  etc.,  Co. 
f.  Kerr,  9  Rob.  (La.)  122,  41  Am.  Dec.  323; 
Uead  V.  Carnal,  0  Rob.  (La.)  73,  3S  Am.  Dec. 
,062;  Mechanics',  etc..  Bank  t.  Jemlson,  6  Rob. 
<La.)  90;  Nicholson  v.  Mardere,  3  Rob.  (La.) 
242;  Mechanics',  etc.,  Bank  v.  Compton,  3 
Rob.  (La,)  4.  But  see  Foreman  c.  WUcoff,  16 
La.  20,  36  Am.  Dec.  212. 

[xni,  E,  1.  b,  (1).  (B).  (1)] 


ifassochwette.—  RoberU  t>.  Taft  120  Hus. 
16B;  Shaylot  c.  Mix,  4  Allen  (Mass.)  351. 

ifiMOwri. —  GlasstMdc  c.  State  Bank,  8  Mo. 
443. 

2V01O  J*r»ey. — Hiftielton  Coal  Co.  e.  Ryenon, 
20  N.  J.  L.  120,  40  Am.  Dec.  217.  Comfin 
Ferris  v.  Saxton,  4  N.  J.  L.  1,  holding  that 
to  justify  the  seikding  of  notice  to  snch  ptsce 
the  holder  must  have  reasonable  ground  for 
believing  that  the  indorser  would  be  mon 
likely  to  receive  It  than  at  the  one  nearer  his 
residence. 

VeiB  York. —  Mantgoniery  County  Bank  v. 
Marsh,  7  N.  Y.  481  [affirming  11  Bait. 
(N.  Y.)  845];  Morris  v.  Hnsaon,  i  Ssndl, 
(N.  Y.)  03;  Cuyler  e.  Nellis,  4  Wend.  (N,  Y,) 
388 ;  Oenera  Bank  v.  Howlett,  4  Wend.  ( K,  Y. ) 
328;  Reid  o.  Payne,  IS  Johns.  (N.  Y.)  2IS,  8 
Am,  Dec.  311. 

HloTtK  CoroUna.— U.  8.  Bank  e.  Lane,  10 
N.  C.  453,  14  Am,  Dec.  695. 

Ohio.— Walker  c.  Stetson,  14  Ohio  St  Si, 
84  Am.  Dec.  362;  Gist  r.  Llbrand,  3  Oiiio 
307,  17  Am.  Dec.  SS6. 

Pennsyltunta. —  Mercer  p.  Lancaster,  6  Pt, 
St.  160.  See  also  Jones  V.  Lewis,  8  Wstit 
&  S.  (Pa.)   14. 

renil«aaee. —  Farmers',  etc..  Bank  v.  Battle, 
4  Humphr.  (Tom.)  86. 

United  States. — U.  S.  Bank  p.  Cameal,  2 
Pet  (U.  S.)  643,  7  L.  ed.  ol3;  Sherman  V. 
Clark,  3  McLean  (U.  8.)  81,  21  Fed.  Cas.  No. 
12,763. 

Canada. —  Bank  of  New  Brunawidt  e.  Mil' 
Ucan,  9  N.  Bninaw.  254;  Bank  of  Upper 
Canada  v.  Smith,  3  U.  C.  Q.  B.  358. 

Bee  7  Cent  Dig.  tit  "  Bills  and  NoWa," 
I  I18O. 

48.  Menzies  v.  Farmws  Bank,  3  Ev.  L. 

_.___..  ^  j^ 

Jsnk 
V.  Cameal,  2  Pet  (U.  8.)  643,  7  L.  ed  613. 

TUa  ia  trn«  is  LonUUau,  wben  the  in- 
dorser so  receives  lua  mail  and  haa  not  de- 
clared according  to  law  his  intention  of 
fixing  his  domicile  in  any  certain  place. 
Crawford  o.  Read,  8  Rob.  (La.)  243;  New 
Orleans  Exch.,  etc.,  Co.  V.  Bojoe,  3  Rob.  (La.) 
307. 

48.  Nicholson  v.  Marders,  3  Rob.  (Ls.) 
242;  Mechanics;',  etc.,  Bonk  v.  Compton,  ) 
Rob.   (La.)  4. 

BO.  New  Orleans  Canal,  etc.,  Co.  v.  Brigg), 
12  Rob.  (I^.)  175,  43  Am.  Dec.  224;  Folisia 
V.  Dupr6,  n  Rob.   (La.)   4S4. 

61.  Shelbume  Falls  Nat  Bank  v.  Townsl^, 
107  Mass.  444  [overruUng  102  Mass.  177,  1 
Am.  Rep.  446]. 
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(3)  Whbbb  Oklt  Coubty  ok  Pabibh  of  Rbbidsncr  Known.  If  the  party  to 
be  notified  is  knowD  to  reside  in  a  certain  county  or  parieh  but  his  actual  address 
IB  not  deiinitely  known  and  the  exercise  of  due  diligence  fails  to  disclose  the  same, 
notice  should  be  sent  to  the  county-seat  or  to  the  priticipal  town  of  the  county  or 
parish,  aud  when  thus  directed  will  as  a  rule  be  sufficient.'^  But  it  is  iDCiimbeDt 
upon  the  holder  or  notary  to  act  on  any  information  he  may  have  or  could,  by 
the  exercise  of  diligence,  have  received,  concerning  tlie  actual  address  of  the 
indorser.** 

(4)  Whebe  Pabtt  Ib  Attendimo  Congebss.  If  the  indorser  is  attending  to 
his  duties  as  a  member  of  coni^ess  at  the  time  notice  should  be  given,  tiie  courts 
are  not  agreed  as  to  the  place  it  slionld  be  sent.  It  has  not  only  been  held  that 
notice  sent  to  his  home  residence  would  be  sufficient,"  but  that,  if  he  has  a  fixed 
and  known  residence  in  the  state  which  he  represents,  notice  sent  to  Washington 
would  be  insufficient."  On  tlie  other  hand  it  has  been  held  sufQcient  and  proper 
to  send  notice  to  his  temporary  residence  at  Washington,''  although  he  has  left  an 
agent  in  charge  of  his  anairs  at  home;"  but  after  adjoiiminent  and  after  his 
return  to  liis  residence  in  his  own  state  notice  sent  to  Washington  would  be 
insufficient." 

(5)  What  Constitdteb.  The  word  "  residence,"  with  regard  to  the  place  of 
giving  notice,  does  not  necessarily  mean  a  permanent,  exclusive,  or  actual  abode 
in  a  place,  but  may  be  satislied  by  a  partial  or  temporary  residence."  Hence 
notice  may  be  sent  to  a  party's  residence,  althougli  he  or  nis  family  be  tempo- 
rarily absent"  or  abroad."  If,  however,  the  holder  knows  that  the  indorser  has 
changed  his  place  of  residence  or  will  be  absent  therefrom  for  some  time,  or  conld 
by  dfiigenee  ascertain  such  fact,  notice  sent  to  such  former  residence  ie  insuffi- 
cient ; "  and  it  is  not  proper  to  send  notice  to  a  place  known  to  be  intended  as  a 


53.  Louimana. —  Under  th«  early  statutes 
of  Louisiana  it  would  seem  that  this  is  only 
true  when  a  letter  addressed  to  the  prlncipu 
town  would  be  the  place  nearest  the  indorser's 
residence  or  be  the  offlce  at  which  he  re- 
ceives his  mail.  Becnel  t>.  Toumillou,  0  Rob. 
(La.)  600  [dufinpuisAtn^  Gale  c.  Kemper, 
10  La.  205].  See  also  Gallagher  c.  tjmn, 
10  La.  Ann.  36;  Knox  C.  Buhler,  7  La.  Ann. 
42. 

JfaryEaml. —  Wbitridge  V.  Rider,  22  Md. 
64B. 

Ma<«[ichu«e((s. —  Burlingame  v.  Foster,  128 
Mass. -26;  Cabot  Bank  V.  Russell,  4  Gray 
(Mass.)  IfiT;  Morton  P.  Westcot^  8  Cush, 
(Maes.)  426. 

JVeio  fori:. —  Remer  v.  Downer,  23  Wmd. 
(N.  Y.)  620. 

PmrMylvonta.— Weakly  C.  Bell,  9  WatU 
(Pa.)  273,  36  Am.  Dec.  116. 

Fertnonl. —  Manchester  Bank  t>.  Slason,  13 
Vt  334. 

rirsinto.— Rand  e.  Reynolds,  2  GratL 
(Va.)   171. 

Canada. —  Upper  Canada  Bank  f.  Bloor,  5 
U.  C.  Q.  B.  619. 

53.  Heiss  i;.  Corcoran,  1'5  La.  Ann.  604: 
Moore  P.  Hardcastle,  11  Md.  488;  Roberta  r. 
Taft,  120  Mass.  1«9;  Morton  v.  Westeott,  i 
Cush.  (Mass.)  425;  Randall  o.  Smith,  34 
Barb.  (N.  Y.)  4fi2;  Libby  v.  Adams,  32  Barb. 
(N.  Y.)   542. 

54.  Marr  p.  Johnson,  9  Yerg,   (Tenn.)   1. 

55.  Walker  t>.  Tunstall,  3  How.  (Miss.) 
25». 

If  be  has  no  fixed  place  of  leaidence  in  hia 


■tate  and  is  known  to  be  in  Washington  no- 
tice sent  to  tiiat  jdace  would  be  sufQcient. 
Tunstall  v.  Walker,  2  Sm.  ft  M.  (Miss.)  638; 
Walker  v.  TunaUlI,  3  How.  (Miss.)  260. 

56.  Graham  v.  Sangston,  1  Md.  69;  Bank 
of  Commerce  c.  Chambers,  14  Mo.  App, 
152. 

Q7.  (%ontaau  e.  WebsUr,  e  Mete.  (Mais.) 
1,  39  Am.  Dec.  705,  this  fact  not  being  known 
to  the  holder. 

58.  Bayly  d.  Chubb,  16  Qratt.  (Va.)  284. 

Se.  Wachusett  Nat.  Bank  v.  Fairbrother, 
148  Mass.  181,  19  N.  K  346,  12  Am.  St.  Rep. 
630;  Young  t>.  Durgin,  16  Gray  (Mass.) 
264. 


271. 

fndMifla.— Curtis  c.  State  Bank,  6  Blaekf. 
(Ind.)   312,  38  Am.  Dec.  143. 

Kentticky. —  Eager  v.  Boawell,  4  J.  J. 
Marsh.  (Ky.)  61. 

Louisiana. —  Manadue  c.  Kitchen,  3  Rob. 
(La.)   261,  38  Am.  Dec.  237. 

^eu>  York. —  Merchants'  Bank  r.  Birch,  17 
Johns.   (N.  Y.)  26,  B  Am.  Dec.  367- 

Tcnnoisee. —  Marr  p.  Johnson,  9  Yerg. 
(Tcnn.)  1;  Chattanooga  First  Nat.  Bank  D. 
Reid,  (Tenn.  Ch,  IBOO)  58  S.  W.  U24. 

Canaifa.— Ryan  c.  Malo,  12  L,  C.  Rep.  8. 

61.  Cromwell  D.  Hynaon,  2  Eap.  Gil. 

62.  Wilcox  c.  Mitchell,  4  How.  (Miss.) 
B72;  Planters'  Bank  c.  Bradford,  4  Humphr. 
(Tenn.)  30;  Alexandria  Sav.  Inst.  r.  Mc- 
Veigh, 84  Va.  41,  3  S.  E.  886;  McVeigh  A. 
Allen,  29  Gratt.   (Va.)  688. 
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temporary  residence  only,"  to  a  residence  generally  ocenpied  by  liim  at  a  mnch 
later  period  of  the  year,"  to  a  former  one  which  liaa  been  abandoned  *  or  which 
by  reason  of  war  has  been  vacated  or  deserted  for  several  mooths,**  or  to  a  store 
underneath  a  party's  reeideQce.*'  If  an  indoreer  holds  himself  oat  as  rending  at 
a  certain  place  notice  at  that  place  is  anfficlent,  although  he  in  fact  reffldes  at 
another." 

(o)  With  Whom  Left.  Notice  of  dishonor  of  a  bill  or  note  when  given  at  the 
residence  of  the  party  to  be  served  may  be  left  with  a  member  of  his  family*  or 
with  a  servant  or  otner  person  in  charge,"  the  temporary  absence  of  the  drawer 
or  indorser  being  iramaterial,'"  or  it  may  be  served  oy  pntting  it  in  a  letter-box  at 
his  office,^  bat  where  the  indorser  has  a  place  of  businesB  and  could  l>e  easily 
f  oand,  notice  shonld  not  be  left  with  the  mAer,  witli  whom  tlie  indorser  boarded.'' 

(n)  Wbere  GrvElt  to  Insolveitt  Firm.  As  a  rule  notice  to  an  insolvent 
firm  may  be  sent  or  left  at  the  place  of  bnsiness  of  the  firm  with  the  party  in 
cliarge,'''  or  it  may  be  left  at  the  residence  of  one  of  the  partners,"  especially 
whore  their  place  of  bnsiness  is  closed  and  no  one  is  in  charge." 

2.  Where  Placb  Expresslt  Dbsignatbd.  If  in  his  indorsement  or  in  any 
other  manner  a  party   designates   the  place    where    notice   shall    be    sent,  it 


It*  fact  tlut  hia  ptiTpOM  la  going  kwkj 
wai  onUwful  is  immaterial.  McVeigh  p. 
Old  Dominion  Bank,  28  Qratt.   (Va.)   785. 

63.  Walker  v.  Stetson,  14  Ohio  St.  69,  84 
Am.  Dec  362. 

If  actuallr  recelvod  by  Um  within  a  day 
after  the  time  he  would  have  received  it  if 
be  had  been  at  home,  however,  it  will  be 
■nfScient,  in  the  absence  of  proof  of  damage 
by  reason  of  ita  having  been  sent  to  him  at 
such  place  and  delayed  thereby.  Dicken  v. 
HaU,  87  Pa.  St.  379. 

64.  Rimyon  v.  Montfort,  44  N.  C.  371. 
68.  McVeigh  v.   Old   Dominion  Bank,  26 

Oratt  (Va.)  786. 

66.  Oilroy  v.  Brinkl^,  12  Heiak.  (Tenn.) 
S92;  Alexandria  Sav.  Inat.  t>.  McVeigh,  84 
ra.  41,  3  S.  E.  B8G. 

67.  There  being  a  private  entrance  to  the 
residence  apart  from  the  store,  and  no  evi- 
dence that  the  party  had  been  in  the  habit 
of  receiving  notice  at  the  store.  U.  S.  Bank 
V.  Corcoran,  2  PeL  (U.  8.)  121,  7  L.  ed. 
S6S. 

68.  Commercial  Bonk  t>.  King,  3  Rob.  (La.) 
£43 ;  Lewieton  Falls  Bank  v.  Leonard,  43  Me. 
144,  69  Am.  Dec.  49. 

69.  Dufrtet  of  Columbia. — ^Murray  v.  Onnea, 
S  MacArthur   (D.  C]    60. 

Eentvcky. —  Commonwealth  Bank  C.  Dun- 
^D,  4  Buah   (Ky.l   294. 

Louisiana. —  Aurianna  t>,  Baehbacher,  28  La. 
Ann.  48. 

South  Caralirui. —  Moodie  c.  Morrall,  1  Mill 
<S.  C.)   367. 

Tenaetaee. —  Colms  V.  State  Bank,  4  Bazt. 
(Tens.)   422. 

TTisooncin. —  Westfall  P.  Farwell,  13  Wia. 
004. 

Vmted  Btatet. —  Cana  v.  Friend,  2  Cranch 
C.  C.   (D.  S.)   370,  E  Fed.  Gas.  No.  2,376. 

England. — Cromwell  c.  Hynson,  2  Eip.  611 ; 
Houeego  v.  Cowne,  6  L.  J.  Exch.  110,  U.  ft  H. 
It4,  2  M.  &  W.  348. 

70.  Colifomw.— Fisk  ».  Miller,  63  CaL 
S87. 

fXIII,  E,  1,  b,  (l),  (B),  (6)] 


Louiaiaw.—  U.  S.  Bank  v.  Merle,  2  Bob. 
(1*.)  117,  38  Am.  Dec  201  (where  the  no- 
tice was  left  with  a  slave  in  the  indoraei'i 
absence  from  borne) ;  Coulon  r.  Champlin,  15 
La.  644. 

Wiaoonnn. —  Adams  0.  Wri^t,  14  Wia. 
40S. 

United  States. —  U.  S.  Bank  V.  Batch,  I 
McLean   (U.  S.)  90,  2  Fed.  Caa.  No.  918. 

England.—  Stedman  c.  Goocl^  1  Esp.  3. 

In  VirgiDia  it  geems  that  notice  s«ved  at 
the  residence  of  the  drawer  or  indoner  of 
dishonored  paper  can  only  be  left,  in  his  ab- 
sence, with  a  white  servant  over  the  age  <A 
sixteen.  McVeigh  V.  Old  Dominion  BanJc, 
26  Gratt.  (Va.)   785. 

Notice  left  with  the  mate  on  board  a  biig 
commanded  by  the  indorser  ia  sufficient. 
Auatin  v.  I«tham,  IB  La.  88. 

71.  Aurianne  v.  Eschbacher,  28  La.  Ann. 
48;  Sullivan  v.  Godwin,  20  L«.  Ann.  33;  Me- 
chanics' Banking  Assoc,  c.  Place,  4  Duer 
(N.  Y.)  212:  U.  S.  Bank  V.  MacDonald,  4 
Cranch  C.  C.  (U.  S.)  624,  2  Fed.  Cea.  Ko. 
926. 

7B.  Curlewis  t.  Corfleld,  1  Q.  B.  81*,  1 
Q.  k  D.  489,  6  Jur.  269,  41  E.  C.  L.  790. 

73.  Bailey  v.  State  Bank,  7  Mo.  467,  the 
court  observing  that  the  maker  ia  probably 
the  laat  person  ta  whom  notice  like  this  shonld 
be  given. 

74.  Casco  Nat.  Bank  v.  Shaw,  79  Me.  37S, 
10  Atl.  67,  1  Am.  St.  Bap.  319;  Importen', 
etc.,  Nat.  Bank  v.  Shaw,  144  Mass.  4SI,  H 
N.  E.  666;  Bank  of  America  c.  Shaw,  14£ 
Mass.  290,  7  N.  E.  779;  Bliss  v.  Nichols,  12 
Allen  (Mass.)  443;  St.  Louis  Fourth  NaL 
Bank  c.  Altheimer,  01  Mo.  100,  3  S.  W.  858; 
American  Nat.  Bank  c.  Junk  Bros.  Lumber, 
etc.,  Co.,  B4  Tenn.  624,  30  S.  W.  753.  88 
L.  R.  A.  492.  See  also  Coater  c.  Thomasoo,  Itl 
Ala.  717. 

75.  St.  Louis  Fourth  Nat.  Bank  V.  Alt- 
heimer, 9t  Mo.  190,  3  S.  W.  868. 

76.  Miltenberger  e.  Spaulding,  33  Ho. 
421. 
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ehonld  be  sent  to  thnt  place,  altbongh  it  is  not  in  closest  proximity  to  liis  residence 
or  although  he  oBually  receives  his  mail  at  another  place,  and  any  deviation  from 
such  directions  will  oe  at  the  riek  of  the  holder.''^  A  direction  to  leave  notice  at 
a  certain  place  will  remain  good  Dutil  conntermanded  "  and  will  not  be  reetricted 
to  apply  only  to  paper  on  which  tlie  indoreer  was  primarily  liable,  nnless  it  be 
clearly  shown  that  tae  direction  was  understood  in  a  restricted  sense.^ 

8.  Whbbx  Residkhcb  Dhkkowh  —  a.  In  General.  If  the  residence  of  a  party 
entitled  to  notice  is  not  known,  it  is  incnmbeut  upon  the  holder  or  the  party 
acting  for  him,  in  the  absence  of  a  statute  providing  otherwise,^  to  nee  reason- 
able and  prompt  diligence  to  ascertain  such  residence^  and  to  inform  himself  if 
there  is  a  post-offlce  at  the  place  to  which  he  desires  to  direct  notice."  If,  how- 
ever, the  holder  or  notary  makes  dili^nt  inquiry  for  the  indorser  from  parties 
likely  to  know  of  bis  whereabouts  ana  duly  acts  on  the  information  obtained,  the 
indorser  will  be  lield,  although  the  notice  was  delayed  or  sent  to  the  wrong  place 
or  in  fact  failed  to  reach  him  altogether;"  and  sabseqnent  knowledge  of  the 

77.  ilahtiiMi.— Roblnaon   t>.    Esmilttm,   4         78.  Pateraon  Bank  V.  Butler,  12  N.  J.  L. 
Stew.  ftp.  (Ala.)  &1.  268. 

Louitiana. —  McKenzie  v.  Ward,  4  La.  Ann. 
678;  Carmena  v.  State  Bank,  1  La.  Ann.  389. 

Jforyland.— Crowle;  v.  Barry,  4  Gill  (Md.) 


194. 

ffeio  York.—  Bartlett  e.  Robinson,  39  N.  Y. 
187  [affirming  9  Bobw.  (N.  Y.)  306];  MorrU 
V.  HuMon,  4  Sandf.  (N.  Y.)  93;  Utica  Banke. 
Bendel,  21  Wend.  {N.  Y.)  043,  34  Am.  Dec. 
261 ;  Catskill  Bank  t>.  Stall,  16  Wend.  (N.  Y.) 
364.  Cmnpare  Ireland  t>.  Kip,  Anth.  N,  F. 
(N.  Y.)   196. 

Ohio.—  Walker  v.  Steteon,  14  Ohio  St.  80, 
64  Am.  Dec.  362. 

Englartd.—  Skelton  v.  Braithvaite,  1  Dovl. 
N.  S.  3S4,  11  L.  J.  Ezch.  64,  B  M.  ft  W.  2S2. 

Canada. —  CoBgrave  p.  Bojle,  6  Can.  8n- 
preme  Ct.  166;  Vaughon  V.  Rosa,  8  V.  C. 
Q.  B.  606. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1182. 

What  conatltiitea  diiMtion. —  As  a  rule,  if 
the  indorser  writes  under  his  name  an  ad- 
drees  when  h«  indorses  the  instrument,  it 
will  be  regarded  as  a  direction  as  to  the  place 
where  notice  shonld  be  sent  in  case  of  dis- 
honor of  the  note.  Baker  v.  Morris,  25  Barb. 
(N.  Y.)  138;  Morris  «.  Husson,  4  Sandf. 
(N,  Y.)  93;  Tomeny  v.  Oerman  Nat.  Bank, 
0  Heisk.  (Tenn.)  493;  Carter  v.  Union  Bank, 
?  Humphr.  (Tenn.)  646,  46  Am.  Dec.  80; 
Farmers',  etc..  Bank  o.  Battle,  4  Hnmphr. 
(Tenn.)  80;  BuTmester  r.  Barron,  IT  Q.  B. 
828,  16  Jur.  3!4,  21  L.  J.  Q.  B.  136,  79  E.  C. 
L.  828.  See  aloo  Bartlett  V.  Robinson,  39 
N.  Y.  187.  But  where  several  parties  add 
to  their  signature  an  agreement  that  notices 
left  at  the  place  set  against  their  names  shall 
be  considered  legal  and  binding  on  them 
and  no  place  is  indicated  o[^site  the  name 
of  one  indorser,  the  agreement  is  not  bind- 
ing on  him,  but  he  boa  a  right  to  insist  upon 
notice  under  the  ordinary  rules  of  the  law 
merchant.  Smith  c.  Trickey,  24  Me.  639,  A 
direction  to  send  notice  to  a  certain  place 
when  the  letter  containing  it  is  sent  by  steam- 
boat will  not  authorize  a  sending  of  the  no- 
tice to  that  place  when  transmitted  by  mail. 
PrieaUey  v.  Bisland,  9  Rob.  (L«.)  42S. 


79.  Eastern  Bank  t>.  Brown,  17  Me.  356. 

80.  Menzies  v.  Farmers  Bank,  3  Ky.  L. 
Rep.  822. 

81.  In  Kentucky  the  statute  dispenses  with 
the  exercise  of  due  diligence  on  the  notary's 

5 art  in  ascertaiuing  the  indorser's  address. 
lulfaolland  i,-.  Samuels,  6  Bush   (Ky.)   63. 

SS.  Loaitiana. — Bird  t>.  Doyal,  20  La.  Ann. 
641;  New  Orleans  Canal,  etc,  Co.  v.  Bry,  S 
La.  Ann.  303 ;  McLanahan  c.  Brandon,  1 
Mart.  N.  S.  (La.)  321,  14  Am.  Dec.  188. 

if oine.— Barker  v.  Qark,  20  Me.  156. 

JfoMockitwtU.— Bodges  v.  Qalt,  8  Pick. 
(Mass.)  201. 

V«io  Jertejf. —  Woodruff  t>.  Daggett,  20 
N.  J.  L.  620;  Winans  v.  Davie,  18  N.  J.  L. 
276. 

A'eiD  York. —  Lawrence  v.  Miller,  16  N.  Y. 
236;  Greenwich  Bank  ti.  De  Oroot,  7  Hun 
(N.  Y.)  210;  Randall  v.  Smith,  34  Barb. 
(N.  Y.)  452;  Utica  Bank  0.  De  Mott,  13 
Johns.   (N.  Y.)  432. 

North  Cwoltno.— Denny  v.  Palmer,  27 
N.  C.  610. 

Fetinavlvania. —  Smith  v.  Fisher,  24  Pa,  St. 
2B2. 

Temu. —  Earnest  v.  Taylor,  26  Tex.  SupfJ. 
37. 

England. —  Bateman  v.  Joseph,  2  Campb. 
401,  12  East  433,  11  Rev.  Rep.  443;  Chapcott 
V.  Curlews,  2  M.  ft  Rob.  464. 

83.  Tyson  v.  Oliver,  43  Ala.  456. 

84.  Alabama. —  Robinson  f.  Hamilton,  4 
Stew,  ft  P.   (Ala.)   91. 

CoIt^omHi. —  Garver  v.  Downie,  33  Cal.  176. 

Conneotiout. —  Bartlett  v.  Isbell,  31  Conn. 
296,  83  Am.  Dec.  146. 

LouiMatia.— '  New  Orleans  Canal,  ete.,  Co. 
v.  Morgan,  3  La.  Ann.  366. 

MoMachuiettt. —  Eagle  Bank  v.  Chapin,  S 
Pick.   (Mass.)    160. 

Mistovri. —  Sanderson  V.  Reinatadler,  31 
Mo.  483. 

New  York.—  Carroll  v.  Upton,  3  N.  Y.  272 ; 
Libby  v.  Adams.  32  Barb.  (N.  Y.)  642;  Beale 
p.  Parish,  24  Barb.  (N.  Y.)  243;  Harger  v. 
Bemis.  1  Thomps.  ft  C.  (N.  Y.)  400;  Rawdon 
V.  RedBeld,  2  Sandf.  (N.  Y.)  178;  Ransom  c 
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tnie  reeidence  of  the  indorser  does  not  neceeeitate  the  sendine  of  another  notice." 
Hence  whether  or  not  enhseqnent  inqnirieB  were  made  wonldbe  immaterial.'* 

b.  What  Constitutes  Due  D!U?enee  —  (i)  Is  General.  There  is  Bcarcely  any 
□niformity  among  the  various  courts  aa  to  what  constitutes  due  dil^ence,  and 
the  cases  depend  so  much  upon  particular  circumBtaiicea  that  it  is  difficult  to  find 
precise  precedeats."  If  tlie  indorser  has  raoyed  it  involves  among  other  tilings 
an  inquiry  at  hie  former  residence  ;^  and  it  may  be  said  iu  general  that  it  most 
be  sacli  diligence  aa  men  of  businesB  usually  exercise  when  tlieir  interest  depends 
upon  obtaining  correct  information. "^    Due  diligenco  also  requires  the  holder,  if 


Mack,  2  Hill  (N.  Y.)  687,  38  Am.  Dee.  802; 
UUoft  Bank  p.  Phillipa,  3  Wend.  (N.  Y.) 
408;  Chapman  v.  Lipscombe,  I  Johns.  (N.  Y.) 


6S1. 

/"anwylwinia.— Weakly  P.  Bell,  9  Watte 
(Pa.)  273,  3Q  Am.  Dec.  116;  Smyth  v.  Haw- 
thorn, 3  Rawle    (Pa.)    356. 

8out\  Carolina, —  Central  Nat.  Bank  V. 
Adams,  11  S.  C.  462,  32  Am.  Rep.  496, 

Tetmeuee. —  Farmers',  etc.,  Bank  v.  Ed- 
dinga,  4  Humphr.  (Teun.)  621  note;  Marsh 
V.  Barr,  Meigs  (Tenn.)  68;  Ban-  v.  Marsh,  9 
Yerg.  (Tenn.)  253;  Nichol  t.  Bate,  7  Yerg. 
(Tenn.)  305,  27  Am.  Dec.  605;  Dunlap  v. 
Thompson,  6  Yer^.   (Tenn.)   67.- 

Vermont. — Walworth  c.  Seaver,  30  Vt.  728, 
73  Am.  Dec.  332. 

Wwojutn.— Linn  o.  EoH^n,  17  Wis,  151; 
Adama  v   Wright,  14  Wis.  408. 

United  States. —  Harris  e.  Robinson,  1 
How.   (U.  8.)   336,  II  L.  ed.  1000. 

Canada. — Patterson  v.  Tapley,  9  N.  Bnmsw. 
629;  Upper  Canada  Bank  v.  Smith,  3  U.  C. 
Q.  B.  368. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
fj  1186,  1187. 

BO.  Rowland  c.  Rowc,  48  Conn.  432;  Lam- 
bert V.  Ohiselin,  9  How.  (U.  S.)  552,  13  L.  ed. 
254.  Although  it  would  seem  that  if  after  ob- 
taining such  information  the  notaiy  promptly 
sent  notice  to  the  proper  place,  this  fact 
might  be  considered  to  determining  that  the 
notary  was  duly  diligent.  Eager  v.  Brown, 
11  La.  Ann.  826.  Compare  Canonge  r.  Louis- 
iana SUte  Bank,  7  Mart.  N.  S.  (L«.) 
683. 

86.  Brighton  Market  Bank  t>.  Philbrick, 
40  N.  H.  506;  Firth  v.  Thrush,  8  B.  A  C.  387, 
6  L.  J.  K.  B.  O.  S.  366,  2  M.  ft  R.  369,  15  E. 
C.  L.  1B3. 

87.  Wolf  V.  Burgess,  59  Mo.  683,  584,  where 
the  court  said:  "While  the  authorities  are 
uniform  that  suitable  exertions  must  be  used 
in  this  respect,  yet  diflerent  courts  have  ar- 
rived at  variant  conclusions  as  to  the  qnan- 
tuia  at  effort  necessary  to  be  put  forth  in 
order  to  fill  the  measure  of  what  the  law  de- 
nominates '  due  diligence.' " 

It  would  seem  to  require  such  effort  as  a 
prudent  man  interested  in  giving  notice  of 
a  (act  would  make  to  find  the  address  of  a 
party  in  order  to  accomplish  that  object 
(Riggs  1!.  Hatch,  21  Blatcht.  (U.  S.)  318.  16 
Fed.  838),  and  less  diligence  is  required  in  as- 
certaining the  residenoe  for  the  purpose  of 
[XIII,  B,  S,  a] 


giving  notice  than  for  the  purpose  of  making 
demand  of  payment  (Wachusett  Nat.  Bank 
V.  Fairbrother,  148  Mdss.  181,  IS  N.  E.  345, 
12  Am.  St.  Rep.  630;  Young  tr.  Durgin,  15 
Gray   (Mass.)  264). 

Aji  examination  of  old  notes  which  were 
formerly  indorsed  by  an  indorser  And  which 
were  in  the  passession  of  a  bank  wliich  holds 
the  paper  does  not  constitute  due  diligence  in 
ascertaining  the  indorser's  address  where  he 
had  a  well-known  address  that  could  have 
been  otherwise  easily  aseertJiined.  UttCK 
Bank  V.  De  Mott,  13  Johns.   (N.  Y.)   432. 

Search  in  the  dty  directory. —  It  is  not  diM 
diligence  to  look  for  the  indorser's  <h'  dikwer's 
name  in  the  city  directoiy  (Cuming  v,  Roder- 
ick, 167  N.  Y.  571,  60  N.  E.  1109  [affirmina 
42  N.  Y.  App.  Div.  680,  68  N.  Y.  Suppl. 
1093];  Bacon  v.  Hanna,  137  N.  Y.  379.  33 
N.  E.  303,  60  N.  Y.  St.  660,  20  L.  R.  A.  495 
{affirming  63  Hun  (N.  Y.}  625,  17  N.  Y. 
Suppl.  430,  43  N.  Y.  St.  906] ;  Baer  r.  Lep- 
pert,  12  Hun  (N.  Y.)  516;  Greenwich  Bank 
De  Groot,  7  Hun   (N.  Y.)   210),  althou^ 


held  due  diligence  (Gawtry  v.  Doane,  fil 
N.  Y.  84).  So  too  an  examination  of  t^o 
city  directory  and  an  inquiry  of  both  tha 
holder  and  maker  is  sufficient  (Sandenon 
c.  Eeinstadler,  31  Mo.  483.  See  also  Staylor 
p.  Ball,  24  Md.  183),  although  it  has  been 
held  that  merely  to  examine  the  directory 
and  to  inquire  at  the  bank  would  not  be  dn« 
diligence  where  other  inquiries  are  also  avail- 
able (Gilchrist  V.  Donnell,  63  Mo.  691).  See 
also  Ealy  v.  Brown,  5  Pa.  St.  178. 

88.  Porter  v.  Judson,  1  Gray  (Mass.)  175. 
See  also  U.  8.  Bank  v.  Cameal,  2  Pet.  (U.S.) 
643,  651,  7  L.  ed.  613,  where  the  court  said: 
"  It  is  difficult  to  lay  down  any  universal 
rule  as  to  what  is  due  diligence  in  respect  to 
notice  to  indorsers.  Many  cases  must  be 
decided  on  their  own  particular  circum- 
stances, however  desirable  it  may  be,  when 
practicable,  to  lay  down  a  ^general  rule." 

Notice  left  at  the  bank  where  the  note  ia 
payable,  no  other  effort  being  stiown  to  find 
the  indorser,  is  not  due  diligence.  Greves  n. 
Tomlinson,  19  La.  Ann.  90. 

89.  Barker  v.  Clark,  20  Me.  166.  See  also 
In  re  Billings,  (Minn.  1901)  86  N.  W. 
162. 

90.  Palmer  r.  Whitney,  21  Ind.  68;  /«  re 
Billings,  (Minn.  1901)  85  N.  W.  162; 
Bright«}n  Market  Bank  v.  Philbrick.  40  N.  E. 
606,  609  (where  it  is  said:  "They  were 
bound  to  act  in  good  faith,  and  not  give 
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he  knows  where  the  indorBsr  resides,  to  iDform  the  notarj  of  sach  fact"  and  to 
inform  him  of  whom  he  should  make  inquiry.*' 

(u)  XN<iVlRT  OF  Intsbested  OR  Infosxsd  PlSTlES  —  (a)  In  Oen&rah 
Inquiries  to  be  safEcient  ehoiild  be  mode  of  pereons  hkely  to  know  of  the 
indorser'a  whereabouts  and  who  hare  no  interest  in  misleading."  Tlie  holder 
shonld  make  inquiries  of  tlie  available  parties  to  the  instrnment,**  of  the  indorser'a 
agent,""  and,  in  some  jurisdictions  it  would  seem,  of  every  party  to  the  paper 
accessible.'*     In  some  jurisdictions,  however,  it  would  seem  that  an  inquiry  at 

Tfeu)  Famp*A>r«. —  Brighton  Market  Bank 
o.  Philbrick,  40  N.  E.  E06. 

Uevi  Jer»ey. —  WinaoB  c.  DftTb,  18  N.  J.  L. 


credit  to  doubtful  intelligence  when  better 
could  have  been  obtained  )  ;  Uticft  Bank  v. 
Bender,  21  Wend.  fN.  Y.)  043,  34  Am.  Dee. 
281. 

Notice  to  diKontinned  poat-officc. —  It  is 
not  due  diligence  to  send  notice  to  a  post- 
office  which  has  been  discontinued  for  a 
period  of  twelve  months.  Davis  f.  Beckham, 
4  Humph r.  {Tenn.)  53. 

lUnstrations. — Thus  where  a  notary  called 
at  the  house  of  an  indorser  and  finding  ii 
closed  inquired  of  a  neighbor  and  was  in- 
formed that  the  indonier  and  his  family  were 
out  of  town  on  a  visit,  the  extent  of  which 
vaa  not  known,  and  the  notary  left  a  notice 
for  the  indoraer  at  the  next  door  with  the 
request  that  they  should  hand  it  to  him  on 
bis  return  (Williams  v.  U.  S.  Bank,  2  Pet. 
(U.  S.)  06,  7  L.  ed.  360),  where  notice  was 
banded  to  the  indoner's  wife  the  day  after 
it  was  made,  and  by  her  given  to  the  in- 
dorser  on  the  day  following,  the  indorser 
residing  twenty  miles  from  the  place  of  pro- 
test {Foreman  v.  Wikoff,  10  La.  20,  35  Am. 
Dec.  212),  and  where  demand  is  made  in 
compliance  with  an  agreement  between  the 
indorser,  maker,  and  payee,  and  notice  sea- 
sonably sent  to  the  payee  upon  the  refusal 
of  the  maker  to  pay  upon  the  last  demand 
as  per  agreement  (Brock  t).  Thompson,  1 
Bailey  (S.  C.)  322),  it  was  held  that  due  dili- 
gence had  tieen  used.  On  the  other  hand, 
where  an  attorney  makes  no  inquiries  as  to 
the  residence  of  the  indoraer  until  a  day 
near  the  time  at  which  the  notice  should  be 

S'ven  and  resorts  to  the  maker  of  the  note 
r  Buch  information  only  near  the  close  of 
nich  day,  from  whom  he  immediately  gets 
the  information  sought  (Rowland  c.  Adrain, 
30  N.  J.  L.  41),  or  where  notice  is  merely 
left  at  a  hotel,  it  not  appearing  that  it  wafl 
left  with  any  one  authorized  to  receive  it, 
that  the  indorser  was  in  the  hotel  at  that 
time,  or  that  any  inquiry  was  made  for  him 
(Ashley  V.  Guaton,  15  Ark.  415),  it  was  held 
that  due  diligence  hod  not  been  used. 

91.  Faterson  Bank  v.  Butler,  12  N.  J.  L. 
808 :  Lawrence  v.  Miller,  10  N.  Y.  235 ;  Smith 
p.  Fiaher,  24  Pa.  St.  222  j  Fitler  r.  Morris. 
«  Whart.  (Pa.)  406;  Bellemire  V.  U.  8.  Bank 
4  Whart  (Pa.)  106,  33  Am.  Dec.  40;  Stein- 
hoff  r.  Merchants'  Bank,  46  U.  C.  Q.  B. 
25. 

92.  Wheeler  e.  Field,  0  Mete.  (Mass.l 
290. 

03.  Alabama. —  Decatur  Branch  Bank  v. 
Peirce,  3  Ala.  321. 

Maine. —  Seco  Nat.  Bank  f.  Sanborn,  63 
Me.  340,  18  Am.  Kep.  224. 


270. 

V«vi  Fori:.— Carroll  v.  Upton,  2  Saudf. 
(N.  Y.)  171. 

Uitited  iSfate*.— Lambert  ».  Okiselin,  9 
How.   (U.  S.)  552,  13  L.  ed.  254. 

England. —  Bateman  v.  Joseph,  2  Campb. 
461,  12  East  433.  11  Bev.  Rep.  443. 

It  has  been  held  inffident  to  make  Inqniiy 
of  the  indorser'a  partner  and  clerk  (Garver  v. 
Dowuie,  33  Cal.  176),  of  his  factn:  (Ledoux 
t>.  Morgan,  3  La.  Ann.  344),  or  of  a  relative 
who  was  likely  to  know  if  the  indoraer  has 
removed,  and  if  so  the  place  to  which  he  had 
gone  (Eequa  p.  Collins,  61  N.  Y.  144);  but 
it  is  not  sufficient  to  make  inquiry  <A  ona 
temporarily  in  charge  of  a  post-office  in  the 
town  where  the  indorser  lived  (Phippi  V. 
Chase,  6  Mete.  (Mass.)  491),  to  iuouire  of 
persons  in  the  bar-room  of  a  hotel  and  others 
encountered  in  the  street  and  at  the  post- 
office,  and  neglect  to  inquire  of  the  post- 
master (Spencer  v.  Salina  Bank,  3  Hill  (N. 
Y.)  620),  or  to  inquire  of  an  employee  in 
the  ofBce  of  the  last  indorser  (State  v.  Craig, 
BO  Me.  86,  13  Atl.  12B). 

94.  Louiaiana. —  Vance  v.  Bepass,  2  Ia. 
Ann.  16. 

Maine.— Hill  v.  Varrell,  3  Me.  233. 

JfoMaoAiuetts.—  Porter  v.  Judson,  1  Gray 
(Maas.)  ITS;  Peirce  v.  Pendar,  6  Mete 
(Mass.)   352. 

J.— Barr  v.  Marsh,  9  Yerg.fTenn.) 


Wiaoouin. —  Wilson  v.  Senier,  14  Wis.  330. 

99.  Goodloe  v.  Qodley,  13  Sm. tM.(Miss.) 
233,  61  Am.  Dec.  150;  Herbert  D.  Servin,  41 
N.  J.  L.  225;  Marsh  v.  Barr,  Meigs  (Tenn.) 
SB;  Barker  i:.  Hall,  Mart  &  Y.  (Tenn.)  183; 
Beveridge  T.  Burgle.  3  Campb.  262,  13  Rev. 
Rep.  798.  But  see  Sweet  v.  Woodin,  72  Mich. 
393,  40  N.  W.  471. 

96.  Wolf  V.  Burgess,  69  Mo.  683;  Gilchrist 
V.  Donnell,  53  Mo.  691;  Cominfi  i:.  Boderick, 
28  N.  Y.  App.  Div.  253,  50  N.  Y.  Suppl. 
1063. 

It  ba*  been  held  not  to  be  sufficient  dili- 
gence to  inquire  for  the  indorser  only  of  the  ■ 
holder  and  officers  of  the  hank  where  the 
maker  also  lived  near  the  bank  at  which  the 
note  was  payable  (Whitridge  c.  Rider.  22 
Md.  648),  although  where  the  holder  inquired 
for   the   residence  of   an   indorser   from   two 

Srior  holders  the  question  of  the  exercise  of 
iligence  was  held  to  be  for  the  jury  (Smyth 
V.  Hawthorn,  3  Rawle  (Pa.)  366.  See  also 
Palmer  P.  Whitney,  21  Ind.  68). 

[ZIII.  E.  8.  b,  (n),  (A)3 
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tlie  bank  or  place  at  which  the  note  was  made  payable  consUtntes  saffieient 
dnigence." 

(b)  Eetent  of  Inquiry  Required.  If  the  holder  or  notary  is  disdnctty 
informed  as  to  the  residence  of  an  indorser  by  a  credible  person  who,  from  hu 
connection  with  the  transaction  or  acquaintance  with  the  ladorser,  is  likely  to 
know  his  residence  and  who  is  not  interested  to  mislead  him,  it  is  due  diligence  to 
act  upon  such  information."  Bat  if  the  residence  of  the  indorser  is  not  distinctly 
stated  it  is  incunihent  upon  the  notary  to  follow  np  any  clew  thereto  which  may 
have  been  obtained  by  fiia  inquiries." 

(in)  Sendino  Notics  to  Place  op  liTDoasBXEtrr.  Although,  if  the  actual 
whereabouts  of  the  drawer  or  indorser  are  not  definitely  known  to  the  holder  and 
dae  and  diligent  inquiry  fails  to  reveal  the  same,  notice  sent  to  the  place  of  mak- 
ing the  indorsement  is  sufficient ; '  the  holder  cannot  rely  on  the  mere  place  of  date 
or  signature  to  dispense  with  diligence.*  If,  however,  the  indorser  has  had  a 
known  and  continuous  residence  at  the  place  of  the  date  of  his  indorsement  for 
some  time  and  tiie  holder  has  no  knowledge  of  a  change  in  his  residence,  or  there 
are  no  circumstances  from  wliich  he  miglit  assume  that  the  residence  has  been 
ciianged,  it  has  been  held  that  he  has  a  right  to  presume  that  such  residence  con- 
tinues, and  the  exercise  of  doe  diligence  would  not  require  a  further  inqoiry  on 
the  part  of  the  holder,'  althougli  it  has  been  said  that  a  change  of  residence 


97.  Harris  c.  Robinaou,  4  How.  (U.  S.) 
336,  11  L.  «d.  1000. 

08.  Connectiout. —  BartUtt  t>.  Igbell,  31 
Conn.  296,  B3  Am.  Dec.  146;  Belden  v.  Ltiinb, 
IT  Conn.  441. 

Indiana.—  Palmer  v.  Whitn«]r,  21  Ind.  68. 

Maaaacitutettt. —  Wood  t>.  Corl,  4  U«t«. 
(Mass.)  203. 

if  tsaisaippt. —  Hunt  v.  Nugtot,  10  Sm.  ft  M. 
(MiBB.)   641. 

Sew  Hampthire. —  Brighton  Market  Bank 
t>,  Philbrick,  40  N.  H.  606. 

Ncto  York.—  Rawdon  o.  Redfleld,  2  Sandf. 
(N.  Y.)  1TB;  Carroll  D.  Upton,  2  Sandf. 
(N.  Y.)  171;  Spencer  v.  Balina  Bknk,  3  Hill 
(N.  Y.)  620;  Ransom  c.  Mack,  2  Hill(N.  Y.) 
667,  38  Am.  Dec.  602)  Utica  Bank  v.  Bender, 
21  Wend.  (N.  Y.)  643,  34  Am.  Dec.  281. 
See  aI»o  Libt?  c.  Adama,  32  Barb.  (N.  Y.) 
642;  Harger  u.  Bemie,  1  ThompB.  A.  C.(N.  Y.) 
460. 

Tenneaaee. —  Farmers',  etc..  Bank  t>.  Edd- 
lugs,  4  HumphT.  (Tens.)  GZl  note;  Manh 
V.  Barr,  Meigs   (Tenn.)   68. 

Vnited  Statea. —  Lambert  r.  Ohiselin,  9 
Bov.   (U.  S.)   562,  13  L.  ed.  264. 

QB.  Wolf  V.  BargeM,  69  Mo.  683. 

1.  Kansas. —  See  Davis  v.  Eppler,  38  Kan. 
628,  16  Pac.  T93, 

Eentaoky. —  Page  v.  Prentice,  6  B.  Mon. 
(Ky.)   7. 

Loutoiana. —  Jamison  T.  Pothaus,  26  ha.. 
Ann.  63;  Page  i;.  Valerj,  McGloin  (La.)  208. 

Maryland. —  Sasscer  V.  Wbitelj,  10  Md.  93, 
69  Am.   Dec.    126. 

iliaHsaippi. —  Goodloe  v.  Godley,  13  Sm. 
A  M.  (Miss.)  233,  61  Am.  Dec.  160;  Dodle^ 
r.  Goodloe,  6  Sm.  &  M.  (Miss.)  265,  45  Am. 
Dec.  2aT. 

li«to  York. —  Carroll  «.  Upton,  2  Sandf. 
(N.  Y.)  171;  Utica  Bank  t>.  Davidson,  6 
Wend.  (N.  Y.)  687. 

Pennaylvania. —  Pierce  P.  Stmthers,  27  Pit 
St.  249 ;  Duncan  v.  McCullough,  4  Sen.  &  R. 
(Pa.)   480. 

[XIII.  E,  8,  b,  (n).  (A)] 


England. —  Clarke  v.  Sharpe,  1  B.  A  H.  35, 
3  M.  ft  W.  166;  Mann  v.  Moors,  R.  ft  M.  240, 
21  E.  C.  L.  743. 

See  7  Cent.  Dig.  Ut.  «  BilU  and  NotM," 
I  1167. 

2.  Alabama. —  Sprague  v.  l^son,  44  Ala. 
338;  Tjson  V.  Oliver,  43  Ala.  466;  Deatnr 
Branch  Bank  c.  Peirce,  3  Ala.  321 ;  Foard  v. 
Johnson,  2  Ala.  666,  36  Am.  Dec.  421. 

(7onnsafi«ut. —  Barnwell  v.  Mitchell,  3 
Conn.  101. 

Louiaiana. —  Curry  p.  Herlong,  11  I*,  Ann. 


691. 

New  rorfc,— Carroll  «.  Upton,  3  N.  Y.  278; 
Spencer  v.  Salina  Bank,  3  Hill  (N.  Y.)  620; 
Lowery  r,  Scott,  24  Wend.  (N.  Y.)  368,  35 
Am.  Dec.  62  T. 

North  Carolina. —  Runvon  C.  Montfort,  44 
N.  C.  371. 

Fennaylvania. —  Fitler  e.  Morris,  6  Whart. 
(Pa.)   406;   Fisher  t).  Evans,  S  Binn.    (I^} 


541. 


Balloch 


EBect  of  statute  on  exeidw  of  diliKenct, — 
The  Louisiana  act  of  March  3,  1827,  No^  56. 
providing  that  if  the  indoiaer's  residence  be 
unknown  or  not  found  by  the  use  of  due 
diligence  notice  shall  be  directed  to  him  at 
the  place  where  the  bill  or  note  is  drawn  is 
held  not  to  change  the  law  merchant  govern- 
ing the  sufficiency  of  the  diligence  to  be  used 
in  serving  notice  of  protest.  FoUain  c.  DuprA, 
11  Rob.  (La.)  464;  Becnel  f.  Toumillon.  e 
Rob.  (La.)  600;  Duncan  c.  Sparrow,  3  Rob. 
(La.)  164;  Preston  v.  Daysson,  7  La.  7. 

3.  Connecticut. —  Rowland  c.  Rowc,  4S 
Conn.  432. 

Kentackjf. —  Meniies  V.  Farmers  Bank,  S 
Ej.  L.  Rep.  S22. 
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nnder  dronmBtaDoes  of  peculiar  publicity  and  notoriety  Tonid  neceeBitate  farther 
inquiry.* 

F.  Hanner  of  Giving:  Notioe  —  l.  In  Gehbbal.  Personal  service  of  notice  of 
dishonor  is  never  essential,^  and  the  proper  mode  or  manner  of  ^ving  notice 
will  vary  according  to  the  circnmstances  of  each  particalar  case.*  If  the  party 
Bonght  to  be  charged  actually  receives  the  notice  in  due  season  the  mere  manner 
in  which  it  is  sent  is  wholly  immaterial.^ 

2.  Whbrb  Parties  REsms  n  DiFFBRBHT  Places  —  a.  Br  Kail  —  (^  ly  Osnsbal. 
Where  the  parties  to  a  bill  or  note  reeide  in  different  places,  between  which  there  is 
ft  regnlarly  established  postal  rente,  it  is  generally  sufficient  to  send  notice  of  dis- 
honor by  the  mail,  such  being  the  ordinary  or  usual  mode  of  conveyance,'  and 


Varylnml.— Eeier  e.  StrauM,  64  Md.  273, 
30  Am.  Rep.  390. 

Miatiatippi. —  Hnnt  v.  Nugent,  10  Sm.  &,  M, 
(Miu.)  fill]  Union  Bank  t>.  Goran,  10  Sm. 
ft  M.   (Mus.)   333. 

ffeu)  Torlc. —  Ward  V.  Perrin,  M  Barb. 
(N.  Y.)  89;  UUca  Buk  v,  PhillipB,  3  Wend. 
(N.  y.)  408. 

Tennettee. —  Harris  v.  Memphis  Bank,  4 
Humphr.  (Tenn.)  016;  Firmera',  ete..  Bank 
t>.  Harrie,  2  Humphr.   (Tenn.)  311. 

United  Btatet. —  UcMurtrie  v.  Sixixi,  3 
Wwh.   (U.  8.)   206,  16  Fed.  Cas.  No.  8,906. 

4.  Planters'  Bank  v.  Bradford,  4  Humphr. 
(Tenn.)   30. 

5.  Alabama. —  Kives   t>.   Parml^,    18   Ala. 

zse. 

California.— Yvik.  v.  Miller,  03  Cal.  387. 

Kentuehy. —  Lawrence  v.  RaUton,  3  Bibb 
(Ky.)  102;  Monarch  p.  Fannera',  etc.,  Bank, 
SO  Kj.  L.  Rep.  127fi,  40  B.  W.  310. 

Lguuiana. —  Sullivan  e.  Qodwin,  20  Ja. 
Ann.  33;  Manadue  v.  Kitchen,  3  Rob.  (La.) 
261,  38  Am.  Dec.  237 ;  State  Bank  ■?.  Manaker, 
IS  La.  115;  Commercial  Bank  v.  Qove.  15 
La.  113;  Franklin  v.  Verboii,  6  La.  727. 

Mamaoluuttla. —  Hobba  v,  Straine,  149 
Haas.  212,  21  N.  E.  366. 

yew  Forfc.— Stewart  P.  Eden,  8  Cai.  (N.  Y.) 
121,  2  Am.  Dec  222. 

Wucotuin.— Adams  H.  Wright,  14  Wis. 
408;  Westfall  P.  Farwell,  13  Wis.  S04. 

United  jSfatei.— Williams  v.  U.  S.  Baa)^ 
2  Pet.  (U.  S.)  96,  7  L.  ed.  360. 

England.—  Paul  V.  Joel,  4  H.  ft  N.  3&S,  6 
Jur.  N.  S.  603,  28  L.  J.  Exeh.  143,  7  Wkly. 
Bep.  287;  Houeego  d.  Gowne,  6  L.  J.  Exch. 
110,  M.  ft  H.  64,  2  M.  ft  W,  348. 

a.  Hobba  V.  Btralne,  149  Mass.  212,  21 
N.  E.  36S;  Bank  of  America  v.  Shaw,  142 
Maas.  290,  7  N.  E.  77B;  Hill  t>.  Norvell,  3  Mc- 
Lean (U.  S.)  683,  12  Fed.  Cas.  No.  6,497 
(where  notice  for  a  member  of  congresB  was 
left  for  him  in  the  congressional  poet-office 
and  received  in  due  time). 

7.  Alabama.—  Foster  v.  McDonald,  6  Ala. 
376. 

California. —  Dreiler  v.  McGIynn,  99  Cal. 
143,  33  Pac.  773;  Stanley  o.  McElrath,  86 
Cal.  449,  25  Pac.  16,  JO  L.  R.  A.  546  (where 
the  notice  was  properly  mailed  and  afterward 
ill^ally  taken  from  the  mail-bag,  but  was 
aubsequently  Teceived  hy  the  indorser) . 

lotoa. —  Orinman  v.  Walker,  0  Iowa  420. 

EmUtOty.—  ^  V.  Monarch  Co.  v.  Farm- 


era',  etc,  Bank,  106  Ky.  430,  20  Ky.  L.  Rep. 
1361,  49  S.  W.  317,  88  Am.  St.  Rep.  310; 
Monarch  v.  Farmers',  etc..  Bank,  20  Ky.  L. 
Rep.  1276,  49  S.  W.  319. 

Louttiona. —  Maapero  v.  Pedeeclaux,  22  La. 
Ann.  227,  2  Am.  Rep.  727;  GitiEena  Bonk  v. 
Walker,  2  la..  Aon.  791;  Thomas  c.  Marsh, 
8  La.  Ann.  363;  Hufa  v.  Braieale,  19  L*. 
467. 

Maine.—  Bradley  «.  Davis,  26  Ue.  46 ;  Car- 
ter V.  Bradley,  19  Me.  62,  36  Am.  Dec.  735 
(where  the  notice  was  directed  by  mistake 
to  the  wrong  par^  but  afterward  delivered 
to  the  right  one). 

UaryUmd.—  Whlteford 
Gilt   (Md.)    127,  39  Am.  Dec.  640. 

MaMao\v»etU. — Shelbnme  Falls  Nat.  Bank 
e.  Towneley,  107  Mass.  444;  Cabot  Bank  ff. 
Warner,  10  Allen  (Mass.)  622;  Shaylor  v. 
Mix,  4  Allen  (Mass.)  3S1. 

Missouri. —  Qilchriat  v.  Doonell,  63  Mo. 
601;  Rolla  State  Bank  t>.  Pezoldt,  96  Mo. 
App.  404,  69  S.  W.  61. 

Sebraaka. —  Hendershot  v.  Nebraska  Nat. 
Bank,  26  Nebr.  127,  41  N.  W.  133;  Phelps  c. 
Stocking,  21  Nebr.  443,  33  N.  W.  217. 

Sevj  fiompsAire. —  Iibnchester  Bank  v.  Fel- 
lows, 28  N.  H.  302. 

Sew  York. —  Cayuga  Coun^  Bank  d.  Ben- 
nett, 6  Hill   (N.  Y.)   236. 

Pennsifiixmio.— Dielten  ti.  Hall,  87  Pa.  Bt. 
379;  Gordon  c.  Pedrick,  6  Phila.  (Pa.)  264, 
24  Leg.  Int.  (Fa.)  332. 

South  Carolina. —  Carolina  Nat.  Bank  v. 
Wallace,  13  S.  C.  347,  36  Am.  Sep.  694;  Fos- 
ter f.  Sineath,  2  Rich.   (S.  C.)   338. 

Wisootuin. —  Terbell  t>.  Jones,  15  Wis.  26S. 

United  Statet.—  U.  B.  Bank  v.  Corcoran,  2 
Pet  (U.  S.)  121,  7  L.  ed.  388;  Spalding  ». 
Krutz,  1  Dill.  (U.  S.)  414,  22  Fed.  Cas.  Ko. 
13,201;  Hyelop  v.  Jones,  3  McLean  (U.  8.) 
96,  12  Fed.  Cas.  No.  6,990. 

England. —  Hilton  f.  Fairclough,  2  Oampb. 
633,  12  Rev.  Rep.  766;  Smith  t>.  Mnllett,  2 
Campb.  208,  11  Rev.  Rep.  694;  Scott  «.  Lif- 
ford,  t  Campb.  246,  9  East  347. 

Canada. —  Cliapman  v.  Bishop,  1  U.  C.  C.  P. 
432;    Nassau  p.   O'Reilly,    (HU.   T.)    2   Viet 

S.  Alabama. —  Carrington  t>.  Odom,  124 
Ala.  629,  27  So.  610. 

Oonnectieut. —  Hartford  Bank  c.  Stedman, 
8  Conn.  489;  Shepard  v.  Hall,  1  Conn.  329. 

Kantat. —  Beaton  v.  Bcovill,  18  Kan.  433, 
21  Am.  Rep.  212  note,  26  Am.  Rep.  779. 

Kentuckf/. —  Stivers  v.  Prentice,  3  B.  HcMi. 
[XIII,  F,  2,  a,  (I)] 


Digitized  byGoOgIC 


1100    [7  Cye.] 


COMMERCIAL  PAPEB 


where  dae  diligence  has  been  nsed  this  rule  ie  not  affected  by  the  f&et  that 
through  the  miBcarri^e  of  the  mail  such  notice  may  neTer  have  been  received  • 


{Kj.)  461;  Farmers',  ete.,  Bank  v.  Butler,  3 
Litt.  (Ky.)  498;  Farmer*',  etc..  Bank  o.  Tur- 
ner, 2  Litt.  (K7.)  13. 

Maine.— lia-aA  v.  Merrill,  45  Me.  616;  Fuh 
V.  Jackman,  19  Me.  467,  38  Am.  Dec  769; 
Lord  c.  Appleton,  15  Me.  270. 

Maryland. —  Citizene'  Bank  v.  GraflUn,  31 
Md.  607,  t  Am.  Rep.  66;  Sasscer  v.  Far- 
mers' Bank,  4  Md.  409;  Bell  v.  Ut^rstown 
Bank,  7  Gill  {Md.)  216;  Flack  v.  Green,  3 
Gill  k  J.  (Md.)  474. 

Mataachiuetts. —  Shelbume  Falh  Nat. 
Bank  c.  Townslej,  102  Mass.  177,  3  Am.  Rep. 
445;  Bagle  Bank  c.  Hathaway,  6  Mete. 
(MasB.)  212;  Shed  v.  Brett,  1  Pick.  (Maw.) 
401,  11  Am.  Dec.  209;  Stanton  t;.  Blossom,  14 
Maae.  110,  7  Am.  Dec.  108;  Lincoln,  etc. 
Bank  v.  Hammatt,  9  Maas.  166;  Munn  v. 
Baldwin,  0  Mass.  316. 

UiMitHppi. —  Ellis  v.  Commercial  Bank,  7 
How.  (Miu.)  204,  40  Am.  Dec.  63;  Wilcox 
e.  McNutt,  8  How.  (Miss.)  776,  32  Am.  Deo. 
304. 

MUaoari. —  Stat«  Bank  «.  Vaughan,  36  Mo. 
00. 

Nebnuka.—  PhelpB  v.  Stocking,  21  Nebr. 
443,  32  N.  W.  217. 

New  Hampahire. —  Mjinchester  Bank  v. 
White,  30  N.  H.  456. 

Near  Jersey. —  Hazelton  Coal  Co.  p.Ryer- 
son,  20  N.  J.  L.  129,  40  Am.  Dec.  217 ;  Wash- 
ington  Banking  Co.  v.  King,  14  N.  J.  L.  45; 
Elizabeth  State  Bank  v.  Ajen,  7  N.  J.  L.  130, 
11  Am.  Dec.  S35. 

Weuj  York. —  Townaend  p.  Aiild,  8  MIki. 
(N.  T.)  616,  28  N.  Y.  Suppl.  746,  69  N.  T. 
St  274;  Ireland  V.  Eip,  11  Johna.   (K.  Y.) 

OAto.—  Walker  v.  Stetson,  14  Ohio  St.  89, 
84  Am.  Dec.  362;  Li^^itt  t>.  Wing,  31  Cine 
L.  Bui.  85. 

PennsyteanM.— Woods  v.  Neeld,  44  Ps.  St. 
80;  Jones  v.  Lewis,  8  Watts  &  S.  (Pa.)  14; 
Stimple  c.  Herman,  34  Leg.  Int.   (Pa.)  3>13. 

Virffinia.— Slaughter  c,  Farland,  31  Gratt, 
(Va.)  134,  where  the  mail  communication 
wsB  by  a  circuitous  route. 

United  States. —  Dickins  r.  Beal,  10  Pet 
(U.  S.)  672,  9  L.  ed.  538;  Lindenberger  c. 
Beall,  6  Wheat.  (U.  S.)  104,  6  L.  ed.  210; 
BusBsrd  V.  Levering,  6  Wheat  (U.  S.)  102,  6 
L.  ed.  215;  Columbia  Bank  v.  Lawrence,  1 
Pet  (U.  S.)  578,  7  L.  ed.  269  [reveriing  2 
Cranch  C.  C.  (U.  S.)  SIO,  2  Fed.  Cas.  No, 
872]. 

England. —  Scott  r.  Lifford,  1  Campb.  246, 
0  East  347;  Esdaile  v.  Sowerby,  11  East  114, 
10  Rev.  Rep.  440;  Kufh  D.  Weston,  3  Esp.  64; 
Saunderson  v.  Judge,  2  H.  Bl.  E09,  3  Rev. 
Rep.  402. 

In  Wisconsin,  under  Wis.  Rev.  Stat,  f  176, 
requiring  that  notice  shall  be  served  by  de- 
livering a  copf  to  the  person  entitled  to  such 
notice,  or  "  by  depositing  such  copy  in  the 
postoffice,  .  .  .  directed  to  him  at  the  post- 
office  at  or  nearest  to  his  Icnown  or  reputod 
ptlU,  P.  2,  8.  (1)] 


place  of  residence,"  depositing  a  copy  in  the 
poet-office  is  sufficient  service  on  either  a 
resident  or  non-reaident  indorser.  GUd>- 
man  v.  Early,  78  Wis.  223,  47  N.  W.  272. 

Where  the  mail  setvice  between  two  point* 
is  luspended  or  broken  up  the  notice  of  pro- 
test deposited  in  the  post-office  at  the  place 
of  presentment  and  addressed  to  an  iadorser 
who  resides  at  another  is  insufficient.  Todd. 
t>.  Neal,  49  Ala.  266;  Donegan  v.  Wood,  40 
Ala.  242,  20  Am.  Rep.  275  (where  it  was  held 
that  the  statutory  provision  for  sending  no- 
tice of  dishonor  by  mail  did  ncA  >'PPly  to 
Confederate  States'  mails,  uniesa  the  actual 
receipt  of  the  notice  was  proven) ;  Jamea  t>. 
Wade,  21  La.  Ann.  54S;  Lapeyre  v.  Robertaon, 
20  La.  Ann.  390;  Shaw  c.  Neal,  19  La.  Ann. 
166;  Citizens'  Bank  v.  Pugh,  19  La.  Ann,  43; 
Harden  i-.  Boyce,  60  Barb.  (N.  Y.)  425; 
Farmers'  Bank  v.  Gunnell,  20  Gratt  (Va.) 
131;  Billgerry  v.  Braoeh,  19  Gratt  tVa.) 
393,  100  Am.  Dec.  670. 

9.  Alabama. —  Carrington  r.  Odom,  124  Ala. 
629,  27  So.  010;  Knott  v.  Venable,  42  Ala. 
186. 

Conneoiieut. —  Bartlett  t>.  Isbel,  31  Conii. 
290,  83  Am.  Dec  14S;  Hartford  Bank  v.  Hart, 
3  Day  {Conn,}  461,  3  Am.  Dec.  274. 

if aryloiKf .— Bell  c.  Hageretown  Bank,  7 
Gill  (Md.)  216. 

Uaetaehutetta, —  Morse  v.  Chamberlin,  144 
Mass.  406,  11  N.  E.  560;  Shelbume  Falls  Nat 
Bank  v.  Townsley,  102  Mass.  177,  3  Am.  Rep. 
446;  Cabot  Bank  f.  Warner,  10  Allen  (Mass.) 
622;  Shed  p.  Brett,  1  Pick.  {Mass.)  401,  11 
Am.  Dec.  209;  Munn  V.  Baldwin,  6  Maas.  318. 

Uinnetoto. —  Wilson  v.  Richards,  28  Minn. 
337,  0  N.  W.  872. 

Miaeovri. —  Renshaw  V.  Triplett,  23  Uo. 
213. 

Vev  Jersey. —  Washington  Banking  Co.  c. 
King,  14  N.  J.  L.  46. 

Neu)  York.—  Gawtry  c.  Doane,  6 1  N.  Y.  84 ; 
Ogden  V.  Cowley,  2  Johns.  (N.  Y.)  274; 
Chapman  f.  Lipscombe,  1  Johns.  (N.  Y.)  204. 

Ohio.—  Walker  v.  Stetson,  14  Ohio  St  89, 
84  Am.  Dec.  362. 

Pennat/lvania. —  Smyth  c.  Hawthorn,  3 
Rawie  (Pa.)  355;  Jones  v.  Lewis,  8  Watt* 
6.  S.  (Pa.)  14;  Hitner  P.  Finney,  1  Wkly, 
Notes  Css.   {Pa.)   60. 

Vermont. —  U.  S.  Nat  Bank  p.  Burton,  58 
Vt.  426,  3  Atl.  756. 

Washington. —  Benedict  v.  Schmi^,  13 
Wash.  476,  43  Pac.  374,  62  Am.  St  Rfp.  CI, 
38  L.  R.  A.  703. 

United  fifolM.— I*mbert  e.  Ghiselin.  9 
How.  (U.  S.)  662,  13  L.  ed.  264;  Bussard  r. 
Levering,  6  Wheat.  {U.  S.)  102,  6  L.  ed.  215; 
Lenox  r.  Roberts,  2  Wheat  {U.  S.)  373,  4 
L.  ed.  264. 

Bn^Iand.— Stocken  e.  Collins,  0  C.  A  P.  663, 
7  M.  ft  W.  615,  38  E.  C.  L.  380;  Dobne  v. 
Eastwood,  3  C.  &  P.  250,  14  E.  C.  L.  652; 
Parker  c.  Gordon,  7  East  385,  6  Esp.  41,  3 
Smith  E.  B.  SOff,  8  Rev.  B^.  846;  Kufh  t. 
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•or  tbat  by  reason  of  a  defect  in  the  plan  for  the  traDemisaion  of  tlie  m^l  tlie  let- 
ter is  greatly  delayed  before  it  reaches  the  party  soaght  to  be  notified."  In 
«omo  jnrisdictiona,  however,  where  the  bolder  and  indorBer  reeide  in  different 
places  and  the  home  of  the  indorser  is  the  place  of  preeentnient,  the  agent  for 
collection  is  regarded  as  the  holder  for  the  purpoBo  of  giving  notice,  and  notice 
to  the  indoreer  sent  by  mail  is  insnfficient."  Where  this  view  obtains,  if  the 
bolder  and  indoreer  reside  in  the  same  place,  and  the  place  of  presentment  is  dif- 
ferent, npon  the  agent  for  collection  forwarding  the  notice  to  his  principal,  the 
latter  may  ^ve  notice  to  the  indorser  through  the  mail,  the  agent  in  such  case 
being  regarded  as  the  holder  from  whom  the  notice  emanates,  and  the  real  holder 
■quoad  hoa  simply  the  condait  of  conyeyance."  In  other  jurisdictions  it  is  held 
tliat  snch  collection  agent  is  merely  tlie  agent  of  the  holder,  and  as  the  real 
holder  and  the  party  Bonght  to  be  charged  reside  In  different  places  service  by 
mail  is  sufficient." 

(ii)  Mods  of  Pobtino  —  (a)  Delivery  to  Postman.  Since  the  postal  regu- 
lations of  the  United  States  require  tbat  carriers  while  on  their  ronnds  sliall 
receive  all  prepaid  letters  that  may  be  handed  to  them  for  mailing,  it  followa  tliat 
the  delivery  of  a  notice  properly  directed  and  dnly  stamped  to  a  United  States 
letter-carrier  while  on  such  rounds  is  a  sufficient  mailing  thereof." 

(b)  Pepoeiting  in  Letter-Box.  So  where  the  goverament  provides  boxes  for 
tlie  deposit  of  letters,  as  in  the  case  of  lamp-post  oozes,  it  is  sufficient  to  deposit 
"the  notice  in  snch  boxes  in  cases  where  service  by  mail  is  anthorized." 


Weston,  3  Esp,  54;  Mackay  v.  Judkins,  1  F. 
&  F.  208;  Saunderaon  r.  Judge,  2  H.  B1.  509, 
8  SeT.  Rep.  492;  Woodcock  v.  Houldaworth, 
le  L.  J.  Exch.  49,  16  M.  &  W.  124.  See, 
"however,  Dale  f.  Lubbock,  1  Bam.  ISS,  where 
the  contrary  aeema  to  have  been  held. 

10.  Maine. —  Lord  r.  Appleton,  IS  Me.  270. 
Pennsylvania. —  Jonea  v.  Lewis,  S  Watta  ft 

■%.  (Pb.)  14;  Jones  t.  Wardell,  6  Watta  h  S. 
(Fa.)  390  (where  notice,  although  correctly 
.addressed,  was  delivered  to  the  wrong  party) . 
Rhode  Itland. — Mt.  Vernon  Bank  v.  Eolden, 
:8  E.  I.  467. 

United  iStatea.— Dickins  t).  Beat,  10  Pet. 
(U.  S.)  ST2,  9  L.  ed.  638. 

England. —  Woodcock  P.  Eouldsworth,  16  L. 
J.  Eich.  49,  16  M.  4  W.  124. 

11.  Miller  v.  Whitfield,  10  La.  Ann.  10; 
Bowling  0.  Harrison,  6  How.  (U.  S.)  248.  12 
L.  ed-  4?5. 

12.  Conneotieut. —  Hartford  Bank  t>.  Sted- 
nan,  3  Conn.  489. 

fouu. — Van  Brunt  t>.  Vaughn,  47  Iowa  14<f, 
.29  Am.  Rep.  448. 

Maine. —  Warren  t>.  Oilman,   IT   Me.  360. 

Maryland. —  Bell  v.  Hagerstown  Bank,  7 
■Om  (Md.)   216. 

Maa»achtuetta. —  Eagle  Bank  c.  Hathaway, 
.0  Mete.  (Mass.)   212. 

Neio  Bampshire. —  Manchester  Bank  v.  Fol- 
lows, 28  N.  H.  302. 

Hem  Fort.— Wynen  e.  Scbappert,  6  Daly 
(N.  Y.)  &B8,  B5  How.  Pr.  (N.  Y.)  1E8;  Prica 
■t.  McGoldrick,  2  Abb,  N.  Cas.   (N.  Y.)   69. 

13.  Shelton    v.    Carpenter,    60    Ala.    201; 

Philipe  r.  Haberlee,  43  Ala.  697;  Tyson  c 
'Oliver,  43  Ala.  46fi;  Bibb  v.  McQueen,  42  Ala. 

40S;  Oindrat  v.  Mechanics'*  Bank,  7  Ala.  324; 
Oarson  v.  State  Bank,  4  Ala.  148;  West  River 

Bank  v.  Taylor,  34  N.  Y.  188  [affirming  7 
Bosw.  (N.  y.)  466]. 


Notice  mailed  in  another  place. —  Under  a 
statute  providing  that  where  the  party 
sought  to  be  charged  resides  in  the  place 
where  the  paper  is  protested  notice  should 
be  given  him  there  by  mail,  it  baa  been  held 
that  notice  mailed  to  him  by  the  notary  at 
such  address  from  another  poat'Office  is  in- 
sufficient. Fahneatock  r.  Smith,  14  Iowa 
581. 

14.  Wynen  o.  Schappert,  6  Daly  (N.  T.) 
668,  55  How.  Pr.  (N.  Y.)  156;  Fearce  t>. 
Lai^t,  101  Pa.  St,  507,  47  Am.  Rep.  737. 
See  also  Skilbeck  V.  Qsrbett,  T  Q.  B.  846,  849, 
B  Jut.  939,  14  L.  J.  Q.  B.  338,  53  E.  C.  L. 
846,  where  Denman,  C.  J.,  said:  "If  a  pub- 
lic servant,  belonging  to  the  post-office,  takes 
char^  of  the  letter  in  the  exercise  of  his 
public  duty,  it  is  the  same  aa  if  it  were  car- 
ried to  the  office."  See,  however,  Hawkins  v. 
Rutt,  Peaks  166,  where  the  contrary  was 
held. 

15.  Diatriot  of  Columbia. —  Morton  e.  Cam- 
mack,  MacArthur  ft  M.   (D.  C.)   22. 

Maine.—  Caaco  Bank  v.  Shaw,  70  Me.  376, 
10  Atl.  67,  1  Am.  St.  Rep.  319. 

MoMaohutetti. —  Johnson  v.  Brown,  154 
Mass.  106,  27  N.  E.  994. 

Jfieftiffan.— Wood  V.  Callaghan,  61  Mich. 
402.  28  N.  W.  162,  1  Am.  St.  Rep.  597. 

Neio  York. —  Greenwich  c.  De  Groot,  7  Hun 
(N.  Y.)  210;  Mechanics',  etc..  Bank  v.  Crow, 
6  Daly  (N.  Y.)  191  {affirmed  in  CO  N.  Y. 
85]. 

Private  letter-boxes.— The  deposit,  how- 
ever, ot  a  notice  of  dishonor  of  negotiable 
paper  in  a  private  letter-box  of  a  private 
office  is  not  a  deposit  in  the  post-offlce,  and 
notice  so  mailed  would  not  be  sufBdent. 
Townsend  v.  Anid,  10  Misc.  (N.  Y.)  343,  31 
N.  Y.  Suppl.  29,  63  N.  Y.  St.  418,  24  N.  Y, 
Civ.  Pros.  181.     . 

[Xm,  F.  2.  »,  (n),  (B)l 
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b.  Bf  special  Kessenger.  Where  the  party  sought  to  be  ch&rged  does  not 
live  on  or  near  an  eetablUlied  postal  route  notice  mnst  be  sent  by  special  meesen- 
ger,  or  if  any  other  method  is  adopted  it  must  appear  that  the  notice  was  received 
as  promptly  as  it  would  have  been  by  messenger.'* 

8.  Where  Parties  Beside  n  Same  Place  —  a.  Bole  Stated  —  (i)  Iir  Ositbsal. 
By  the  general  mlo  of  the  law  merchant  where  parties  reside  in  the  same  place 
notice  of  dishonor  of  the  bill  or  note  must  be  ^ven  to  the  party  entitled  thereto 
personally  or  left  at  bie  domicile  or  place  of  DUBinees;"  and  this  rale  obtains 
unless  by  statute**  or  by  the  usage  of  a  particular  place"  a  different  mode  of 


notice  is  resorted  to. 

la.  F&mierB',  etc.,  Bank  v.  Butler,  3  Litt 
(Ky.)  498;  Citizens'  Bank  v.  Pugh,  19  La. 
Ann.  43;  Fish  v.  Jackman,  19  Me.  467,  36 
Asa.  Dec,  T6Q  (where  the  indorser  lived  in 
the  wilderness  twenty  miles  from  a  post- 
office)  ;  Columbia  Bank  r.  lAwrence,  1  Pet. 
(U.  S.)  67S,  7  L.  ed.  269  [reversing  2  Cranch 
C.  C.  (U.  S.)  510,  2  Fed.  Cm.  No.  872]. 

17.  Alabama.— la\x\\  v.  Lewis,  98  Ala.SSO, 
13  So.  336;  John  v.  Selma  City  Nat.  Bank, 
S7  Ala.  96;  Philipe  t>.  Earberlee,  46  Ala. 
607 ;  I>soD  V.  Oliver,  43  Ala.  455. 

California,— Yaivx  f>.  Collins,   6  Cal.  435. 

Connteticut. —  Hartford  Bank  ti.  St«dman, 
3  Conn.  489;   Shepard  v.  Hall,   1  Conn.  329. 

Delav>aTe. —  Brindley  c.  Barr,  3  Harr. 
(Del.)   419. 

Di»tTict  of  Columbia. —  Morton  c.  Cam- 
mack,  MacArthur  &  M.  (D.  C.)  22. 

Indiana.—  Curtis  v.  Stale  Bank,  6  Blackf. 
(Ind.)  312,  38  Am.  Dec.  143. 

Iowa. —  Grimuan  C.  Wslker,  9  Iowa  420. 

Kantaa. —  Swayze  c.  Britton,  17  Kan.  S25. 

£en(udty.— Todd  v.  Edwards,  7  Bush 
(Ky.)  89. 

^Ottiiiana.— MiUer  v.  Whitfleld,  16  La. 
Ann.  10;  Heiss  v.  Corcoran,  16  La.  Ann.  694; 
Cannena  c.  Doheriy,  7  Rob.  (La.)  57;  Louis- 
iana State  Bank  v.  Rowel,  6  Mart.  N.  S. 
(La.)  606;  Laporte  c.  Landry,  S  Mart.  N.  S. 
(Lb.)  369;  McCrummen  v.  McCrummeo,  5 
Mart.  N.  S.  (La.)  158;  Clay  c.  Oakley,  6 
Mart.  N.  S.  (La.)   137. 

If at>ie.~  Davit  v.  Qowen,  19  Me.  447; 
Green  v.  Darling,  15  Me.  141. 

Maryland.—  Walters  c.  Brown,  16  Md.  285, 
74  Am.  Dec.  666;  Bell  V.  Hagerstown  Bank, 
7  Gill   (Md.)  216. 

llaatachusetta. — Shelbume  FalU  Nat.  Bank 
V.  Townsley,  102  Mass,  177,  3  Am.  Rep.  446; 
Cabot  Bank  t).  Warner,  10  A11en(MaBs.)622; 
Phipps  i\  CliHse,  e  Mete.  (Mass.)  491;  Peirce 
o.  Pendar,  G  Mete.  (Mass,)  362. 

Michigan. —  Newberry  v.  Trowbridfte,  13 
Mich.  263;  Nerius  v.  Lansingburgh  Bank,  10 
Mich.  547. 

ifinnf«o(<i. —  Levering  v.  Washington,  3 
Minn.  323.  But  under  Minn.  Laws  (IS&G), 
c.  6,  I  4,  notice  of  protest  might  be  sent  t^ 
mail,  as  well  to  a  resident  of  the  tonii  where 
the  same  was  mailed  as  to  a  party  residing 
elsewhere.  Kern  v.  Von  Phul,  7  Minn.  426, 
SS  Am.  Dec.  105. 

Mxasittippi. —  Bowling  e.  Arthur,  34  Miss. 

41;    Hogatt   v.    Bingaman,   7   Bow.     (Miss,) 

566;  Wiloos  v.  McNntt,  2  How.   (Miss.)   776. 

32  Am.  Dee.  304.    See  also'Milea  v.  Hall,  U 

[XIII,  F,  2,  b] 


Sm.  &.  U.  (MiBB.)  332,  holding  that  when 
the  indorser  resided  in  a  different  city  from 
that  in  which  the  note  was  payable,  and  on 
the  day  that  the  note  was  protested  he  hap- 

ened,  with  the  knowledge  of  the  holder,  to 
in  the  place  where  the  note  was  payable 
and  protested,  the  holder  must  give  him  per- 
sonal notice  and  that  notice  through  the  post- 
office  addressed  to  his  place  of  residence 
would  not  be  sufficient. 

MiMouri. —  Gilchrist  r.  Donnell,  53  Mo. 
691;  SUte  Bank  r.  Yaughan,  36  Mo.  M; 
Barret  v.  Evans,  28  Mo.  331;  Rolla  SUts 
Bank  v.  PcEoldt,  96  Mo.  App.  404,  69  S.  W. 
51 ;  Bank  of  Commerce  v.  Chambets,  14  Mo. 
App.  162. 

Seia  York. —  Van  Vechten  p.  Pruyn.  13 
N.  y.  640 ;  Cayuga  County  Bank  (T.  Bennett, 
6  Hill  (N.  Y.)  236;  Sheldon  v.  Benham,  4 
Hill  (N.  Y.)  129,  40  Am.  Dec.  271;  Ransom 
C.  Mack,  2  Hill  (N.  Y.)  537.  38  Am.  Dec  602 
(where  the  court  said  that  the  post-ofBce  waa 
not  a  legal  place  of  deposit  for  notices  to  in- 
dorters,  except  where  the  notice  is  to  be  trans' 
mitted  by  mail  to  another  office)  ;  Smedes  t, 
Utica  Bank,  20  Johns.  (N.  Y.)  372;  Ireland 
V.  Kip,  10  Johns.  (N.  Y.)  490,  II  Johns. 
(N.  Y.)  231. 

North  Carolina. —  Coslin  V.  Bankin,  4S 
N.  C.  387. 

Tenneanee. —  Farmers',  etc.,  Bank  C.  Battle, 
4  Humphr.  (Tenn.)  86;  Barker  V.  Hall,  Mart, 
t  Y.   (Tpim.)   183. 

United  £latei.— Williams  v.  U.  S.  Bank. 
2  Pet.  <U.  S.)  96,  7  L.  ed.  300;  Columbia 
Bank  c.  Lawrence,  1  Pet.  (U.  S.)  678,  7 
L.  ed.  269. 

England.—  Oosse  v.  Smith,  1  M.  ft  S.  646, 
14  Rev.  Rep.  629, 

18.  McNatt  c.  Jones.  62  Ga.  473  (where  it 
was  held  that  whatever  may  have  been  tiie 
rule  previous  to  the  act  of  congress  requiring 
all  "  drop  letters  "  to  bear  a  postage  stamp, 
since  the  passage  of  that  act  notice  to  an 
indorser  of  a  notarial  protest  deposited  in  the 
post-office  of  the  city  where  the  indoraer  re- 
sides is  sufficient  notice  under  Ga.  Code, 
i  2781.  It  does  not  appear  from  the  report 
of  this  ease  whether  the  city  of  Augusta  had 
a  free  carrier  delivery  system  at  the  time  of 
this  decision  or  not)  ;  Grinman  v.  Walker,  B 
Iowa  426.  See  also  Merchants  Bank  c.  Mo- 
Nutt,  11  Can.  Supreme  Ct.  126;  Commercial 
Bank  f>.  Eccles,  4  U.  C.  Q.  B.  336. 

19.  Alabama. —  John  «.  Selma  City  Nat. 
Bank,  62  Ala.  529,  34  Am.  Rep.  3S;  John  v. 
Selma  City  Nat.  Bank,  67  Ala.  96;  IU7  v. 
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(ii^  By  Mail.  Where  a  penn;  poet  or  carrier  delivery  has  been  establislied 
IR  a  city  or  towQ  notice  may  be  given  throngh  snch  medium,  the  postage  being 
prepaid,  even  where  the  parties  reside  in  the  same  place,  provided  it  is  mailed  in 
time  to  be  delivered  on  the  day  after  dishonor  or  on  the  day  after  euch  notice  lias 
been  received;"  and  notice  by  mail  is  allowable  if  there  be  two  or  more  post- 
offices  in  the  same  place,  a  regular  mail  between  them,  and  the  parties  at'e  iti  the 
habit  of  resorting  to  different  offices  for  their  mai].**  In  some  jurisdictions,  more- 
over, it  has  been  held  that  where  an  indorser  sabscribes  his  post-office  address 
nnder  his  signature  he  thereby  waives  his  right  to  personal  service  of  notice,  even 
tbongh  residing  in  tlie  same  place  with  the  holder  or  subseqaeut  indorser,  and 
assents  to  receive  notice  through  the  postoffice.*" 

b.  What  Constitutes  Same  Place.    In  some  cases  the  rule  stated  ^  has  beeu 


Porter,  42  Ala.  327;  GindrKt  p.  Mechanics' 
Bank,  7  Ala.  324;  Stephenson  t.  PrimroM, 
8  Port.  (Ala.)   I6G,  33  Am.  Dec  281. 

California.— Vance  v.  Collins,  6  Cal.  436. 

Conneoliout. —  See  also  Hartford  Bank  f. 
Btedman,  3  Conn.  489. 

iJetowore,— Brindley  f.  Barr,  3  Harr.  (Del.) 
410. 

HaryXatiA. —  Betl  t>.  Hagerstown  Bank,  7 
Gill  (Md.)  216;  U.  S.  Bank  v.  Norwood,  1 
HaiT.  &  J.  (Ud.)   423. 

/otca. —  Qrinman  c.  Walker,  S  lows  426. 

Uaime. —  Lime  Bock  Bank  c.  Eewett,  G2 
He.  SI. 

Vaaaacfktt«e(t«.— Chicopee  Bank  v.  Bager, 
S  Mete.  (Mass.)  683;  Lincoln,  etc..  Bank  v. 
Hammatt,  9  Maes.  1S9. 

jSoufA  Carolina.— Benedict  p.  Ro«e,  16  S.  C. 
629 ;  Carolina  Nat.  Bank  v.  Wallace,  13  S.  C. 
347,  36  Am.  Rep.  694. 

(7niled  State*. —  Milla  v.  U.  8.  Bank,  11 
Wheat.  (U.  S.)  431,  6  L.  ed.  612. 

Indorser  not  bonnd  by  iitaxe. —  Where  the 
na^e  of  a  bank  in  relation  to  giving  notice 
to  an  indorser  is  so  loose  and  varidble  and 
so  different  from  what  the  law  Tcquires  as 
to  leave  it  uncertain  whether  «ay  notice  wu 
given  to  the  indorser  at  any  time  or  place  or 
put  into  the  pott-office  lot  him,  such  indorser 
IS  not  bound  bv  such  usage  by  doing  buainOBa 
with  the  bank.  Thorn  t>.  Rice,  19  Me. 
263. 

Note  not  payabla  at  bank. —  It  was  held  in 
Ume  Rock  Bank  t>.  Hewett,  S2  Me.  51,  that 
even  where  a  bank  had  established  the  usage 
of  notifying  pai<ties  residing  in  the  town 
where  the  bank  was  situated  of  the  dis- 
honor of  the  paper  through  the  post-office, 
■uch  notice  would  not  be  sufficient  to  charge 
the  indorser  of  a  note  not  payable  at  the 
tenk,  even  though  the  indorser  had  knowl- 
edge of  the  usage. 

20.  Alahama. —  Brennan  v.  Vogt,  97  Ala. 
047,  11  So.  893;  Pbilipe  t>.  Harberlee,  46  Ala. 
697. 

DUlriet  of  Columbia. —  Morion  v.  Cam- 
mack,  MticArthur  t  M.  (D.  C.)  22,  where  it 
was  held  that  in  order  for  notice  to  be  given 
through  the  mall  under  such  circumstancea 
it  must  be  shown  that  the  party  so  to  he 
charged  resided  or  had  his  place  of  business 
within  the  carrier  limits,  and  that  he  was  in 
the  habit  of  receiving  hia  mail  in  that  way. 

Maryland.—  Walters  v.  Brown,  16  Md.  286, 


74  Am.  Dec.  66C;  Bell  v.  Hagerstown  Bank, 
7  Qill  (Md.)  216. 

Matsnahaaeltt. — Sbelburae  Falls  Nat.  Bank 
O.  Townsley,  102  MaM.  177,  3  Am.  Bep.  449; 
Uagle  Bank  P.  Hathaway,  G  Mete.  (Mass.) 
212. 

Neu>  rork.— Price  P.  McGoldrick,  2  Abb. 
N.  Cas.  (N.  Y.)  60,  where  the  noUry  and  in- 
dorser lived  in  Brooklyn  and  the  notary  had 
an  office  in  New  York  where  the  note  was  pay- 
able and  notice  posted  In  Brooklyn  to  such 
indorser  was  held  sufficient. 

Fennaylvania. —  Shoemaker  c.  Mechanics' 
Bank,  GB  Pa.  St.  79,  98  Am.  Dec.  315. 

England. —  Hilton  v.  Fairdough,  Z  Campb. 
633,  12  Rev.  Rep.  766;  Smith  v.  Mullett.  2 
Campb.  208,  11  Rev.  Rep.  694;  Scott  v.  Lif- 
ford,  1  Campb.  246,  9  East  347;  Dobree  V. 
Eastwood,  3  C.  ft  P.  250,  14  E.  C.  L.  552; 
Fowler  c,  Hendon,  4  l^rw.  1002. 

21.  ShayloT  v.  Mix.  4  Allen  (Mass.)  351; 
Cabot  Bank  v.  Russell,  4  Gray  (Mass.)  167; 
Chicopee  Bank  c.  Eager,  9  Mete.  (Mass.)  583 
(where  the  notice  was  held  sufficient  on  the 
ground  of  an  established  usage  of  the  bank) ; 
Seneca  County  Bank  v.  Neass,  3  N.  Y.  442 
laffirming  5  Den.  (N.  Y.)  329];  Eddy  V. 
Jump,  6  Duer  (N.  Y.)  492;  Paton  v.  Lent, 
4  Duer  (N.  Y.)  231;  Sheldon  v.  Benham,  4 
Hill  (N.  Y.)  129,  40  Am.  Dec.  271;  Foster 
V.  Sineath,  2  Rich.  (S.  C.)  338;  Fanners', 
etc.,  Bank  v.  Battle,  4  Eumphr.   (Tenn.)   86. 

ActnAl  ttantmlarion  by  mail  from  one  place 
to  another  is  not  essential  in  all  cases  to  a 
good  service  of  notice  through  the  post-crfGce. 
Westfall  V.  Perweli,  13  Wis.  604. 

ZZ.  Eaker  1.  Morris,  25  Barb.  (N.  Y.)  138; 
Tomeny  v.  German  Nat.  Bank,  9  Heisk. 
(Tenn.)  493  (where  the  word  "Memphis," 
written  by  an  indorser  under  his  name,  was 
held  to  be  an  implied  direction  to  give  notice 
through  the  poBt-of!ice  at  Memphis)  ;  Davia 
V.  State  Bank,  4  Sneed  (Tenn.)  390.  See, 
however.  Bowling  v.  Harrison,  6  How.  (U.  S.) 
248,  12  L.  ed.  429  (where  a  note  was  made 
pftyabte  at  a  bank  of  Vicksburg,  and  it  waa 
held  that  a  memorandum  thereon  that  the 
indorser  "  lives  at  Vicksburg  "  was  not  suffi- 
cient evidence  of  an  agreement  by  the  in- 
dorser to  receive  notice  of  its  dishonor 
through  the  poet.offlee  at  Vicksburg) ;  Skel- 
ton  V.  Braithwaite,  1  Dowl.  N.  5.  354,  11 
L.  J.  Exch.  64,  8  M.  &  W.  262. 

S3.  See  nipro,  XIII,  F,  3,  a,   (i). 
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held  to  apply  to  the  case  of  a  party  residing  ontaide  of  tlie  limitB  of  a  eity  or  town 
■wliere  presentment  was  made  or  the  holder  resided,  and  yet  doing  bosinees  and 
receiving  his  mail  there.**  In  others,  however,  it  is  held  that  the  term  "  the  eaine 
place"  refers  to  the  CMrporate  limits  of  the  town  or  city  where  the  presentment  is 
made  or  the  holder  resiaes,  and  that  consequently  where  the  party  songht  to  be 
charged  resides  ontaide  of  these  hmite  he  is  not  entitled  to  personal  service,  and 
if  he  gets  his  mail  at  the  post-office  within  them  it  is  snQicient  to  deposit  the 
notice  there.'' 

G.  Form  and  Begnisltes  of  Notice  —  l.  Ih  OBinBAL  —  a.  Whether  Written 
or  OraL  While,  from  tiie  standpoint  of  convenience  and  completeness  of  proof, 
it  is  preferable  that  the  notice  should  be  in  writing,*  this  is  not  essential,  and  the 
fact  that  a  notice  otherwise  sufficient  is  given  verbally  is  immaterial ;"  but  mere 
knowledge  of  non-payment  or  dishonor  is  not  as  a  rule  sufficient  to  eonstitnte 
notice,"  although  ander  certain  circomstances,  as  whore  the  drawer  is  executor 


.    StaU   Bank,   4 
Augusta  Bank,  3  Qa. 


24.  Louiaiana. —  Louisiana  State  Bank  t>. 
Eowel,  6  Mart.  N.  S.  (La.)  508;  Laporte  p. 
Landry,  S  Mart.  N.  8.   (La.)   359. 

Miehigan. —  Newberry  c.  Trowbridge,  4 
Hich.  391. 

KfMiwippi. — Eogatt  D.  Bingainan,  T  How. 
<Miss.)  665;  Patrick  V.  Beailey,  6  How. 
<Miu.)  609,  36  Am.  Dec.  466. 

Veltnuka. —  Forbes  v.  Omaha  Nat.  Bank, 
10  Nebr.  338,  6  N.  W.  303,  36  Am.  Rep.  480. 

flew  rorfc,— Ireland  v.  Kip,  10  Johns. 
<N.  y.)  4B0,  n  JohM.   (N.  Y.)   231. 

Tenneaaee. —  Davis  p.  StaU  Bank,  4  Sneed 
(Tenn.)  390;  Fanners',  etc.,  Bank  it.  Battle, 
4Huniphr.  (Tenn.)  66;  Barkers.  Hall,  Uart. 
A  Y.  (Tenn.)   183. 

Virginia. —  Brown  p.  Abingdon  Bank,  85 
Va.  96,  7  S.  E.  3S7. 

United  BtatBt.—  Vowell  v.  Patton,  2 
Cranch  C.  C.  (U-  8.)  312,  28  Fed.  Cas.  No. 
17,022. 

as.  Alabama. —  Carson 
Ala.  148. 

Qeorgia. —  Walker 
4S6. 

/ndwno.— Sharpe  v.  Drew,  B  Ind.  281; 
Fisher  v.  State  Bank,  7  Blackf.  (Ind.)  610; 
Bell  V.  State  Bank,  7  Blackf.  (Ind.)  466; 
Timnis  c.  Delisle,  G  Blackf.   (Ind.)   447. 

Kentucky. —  Bondurant  c.  Everett,  1  Mete. 
(Ky.)  668. 

Loviaiatui. —  I^throp  c.  Delee,  8  Ia.  Ann. 
170;  Bird  v,  McCalop,  2  La.  Ann.  361;  New 
Orleans  Canal,  etc..  Go.  v.  Barrow,  2  La. 
Ann.  326;  Wbittemore  c.  Leake,  14  La.  392; 
Lanuase  «.  Massicot,  3  Mart.   (La.)   261. 

Mitsomi. —  Sanderson  v.  Reinstadler,  31 
Ho.  483;   Barret  v.  Evans,  28  Mo.   331. 

PennBylvania. —  Jones  v.  Lewis,  8  Watts 
A.  S.  (Pa.)  14;  Kerr  p.  Roberts,  6  Wkly. 
Notes  Cas.  (Pa.)  26. 

South  Carolina. —  Foster  v.  Sineath,  2  RIcb. 
(S,  C.)  338, 

United  Siatea. —  Columbia  Bank  v,  Law- 
rence, 1  Pet.  [U.  S.)  578,  7  L.  ed.  269; 
Spalding  v.  Krutz,  I  Dill.  (U.  S.)  414,  22 
Fed.  Cas.  No.  13,201. 

In  Wisconsin  It  naa  formerly  provided  by 
aUtute  (Wis.  Rev.  Stat.  (1858),  c.  12,  i  6) 
that  the  notary  should  personally  serve  the 
notica  upon  the  iudorHer  if  he  resided  within 
two  miles  of  the  residence  of  tlie  notary,  but 
pin,  F,  ».  b] 


if  he  resided  beyond  tlieae  limHs  it  might  bo 
sent  by  mail.  Westfall  v.  Farwelt,  13  Wis. 
604;  Power  V.  Hitchell,  7  Wis.  101. 

ae.  Martin  t).  Brown.  76  Ala.  442. 

S7.  Alabama. —  Martin  v.  Brown,  75  Ala. 
442;  Stephenson  v.  Primroae,  8  Port.  (Ala.) 
165,  33  Am.  Dec  281. 

CaKfomia. —  Pierce  e.  Befaaden,  65  CaL 
406;  ThompsoQ  v.  Williama,  14  Cal.  160. 

lova. —  McKewer  v.  Kirtland,  33  Iowa 
348;  Iowa  City  First  Nat.  Bank  «.  Ryerson, 
23  Iowa  G08;  Herritt  e.  Woodbury,  14  Iowa 
299. 

Kentucky. —  Higgins  v.  Morrison,  4  Dana 
(Ky.)  100;  Commonwealth  Bank  t>.  Brook- 
ing, 2  Litt.  (Ky.)   41. 

Louisiana. —  Mechanics',  etc.,  Ins.  Co.  p. 
Coons,  36  La.  Ann.  271. 

Maine. —  Ticonie  Bank  c.  Btackpole,  41  Me. 
321,  06  Am.  Dec  246. 

Miaaouri. —  Burlington  First  Nat.  Bank  H. 
Hatch,  78  Mo.  13;  Linville  v.  Welch.  29  Mo. 
203;  Glasgow  c.  Pratte,  8  Mo.  330,  40  Am. 
Dec   142. 

Neui  roffc.— Woodin  p.  Foster,  16  Barb. 
(N.  Y.)  140;  Butt  t>.  Hoge,  2  Hilt.  (N.  Y.) 
81;  Cuyler  e.  Stevens,  4  Wend.   (N.  Y.)   586. 

Fennayhiania. — Rahin  c.  Fhiladelidiia  Bank, 

I  Rawie   (Pa.)  335. 

South  Carolina. —  Payne  €.   Winn,   2   Bay 
(8.  C.)  374. 
England.—  Smith  c.  Mullett,  2  Campb.  208, 

II  Rev.  Rep.  694;  Scott  c.  LiiTord,  1  Campb. 
246,  9  East  347;  Metcalfe  V.  Richardson,  II 
C.  B.  1011,  73  E.  C.  L.  1011;  Phillips  C. 
Gould.  8  C.  *  P.  355,  34  E.  C.  L.  T76; 
Housego  p.  Cowne,  6  L.  J.  Bxeb.  110,  M.  &  H. 
64,  2  M.  4  W.  348. 

See  7  Cent.  Dig.  tit.  "  Bflls  and  NotM," 
I  1129. 

28.  Minneaota. — Jagger  p.  Natitmal  Gei> 
man-American  Bank,  63  Minn.  386,  388.  66 
N.  W.  645,  where  the  court  said :  "  Mere 
knowledge  of  the  dishonor  of  paper  is  not 
notice.  Notice  aignifies  more.  It  must  corns 
from  one  who  is  entitled  to  look  to  the  party 
for  payment,  and  must  inform  him  (1)  that 
the  note  has  been  duly  presented  for  payment; 
(2)  that  it  has  been  dishonored;  (3)  that 
the  holder  looks  to  him  for  payment.  Al- 
though, probably,  if  the  notice  comes  from 
the  proper  party,  and  contains  the  first  tw« 
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of  the  ftoeepter,  it  has  been  held  that  knowledge  obtained  from  the  holder  would 
in  effect  amonnt  to  notice." 

b,  Addreu.  While,  when  sent  bj  mail,  the  notice  shoDld  of  course  be 
addressed  to  the  party  entitled  to  receive  the  same,''  the  name  which  a  party  lias 
selected  for  liimaelf  as  indorser  may  be  used  in  such  notitication  "  and  it  is  unncc- 
esBwy  that  the  notice  itself  be  addressed  if  the  envelope  containing  it  was  projierly 
directed."  The  Bufficiency  of  the  address,  when  questioned  for  irre^Ianty,  la 
determined  by  the  probability  of  the  notice,  when  thns  directed,  roachiue  the 
i&doreer  in  due  time."  Notice  directed  merely  to  the  conntv  is  iDanfficieot,** 
and  if  there  are  places  of  the  aame  name  in  different  states  the  address  Bbonld 
coDtfUD  the  state  as  well  as  the  city;"  bnt  it  is  not  neceesary  that  it  be  actr- 
ally  addressed  to  the  indorser's  postroffice  if  in  the  ordinary  conrse  of  mail  it 
ironld  go  to  and  be  retained  at  snch  office."  Notice  sent  to  an  office  which  had 
l-eceady  been  disoontinaed  is  sufficient,  where  in  the  coarse  of  mail  it  is  tranft- 
ferred  to  his  snbseqnent  address ;"  and  if  it  is  otherwise  properly  directed  it  is 
unnecessary  to  state  the  parish  or  connty  in  which  the  omce  is  sitnated."  So 
too  it  is  held  that  an  address  containing  the  name  of  the  indorser,  with  the  town 
and  state  thereon,  is  sufficiently  directed  wiUiout  giving  the  name  of  the  street  or 
□umber  of  his  boose;"  bat  this  is  not  trne  if  the  mdorser  has  added  to  his 
indoraeraent  his  number  and  the  name  of  his  street,"  nor,  it  would  seem,  if  the 
holder  and  indorser  lived  in  the  same  place." 


of  these  reqnititca,  tlia  ttdrd  would  ba 
implied." 

ifontana. —  Grant  o.  8p«me«r,  1  Mtrnt. 
1S6. 

Hev  Torlc. — Agui  V.  MoMantu,  11  John*. 
(N.  Y.)   180. 

Penntylvania, —  Laneaater  First  Nst.  Bank 
ff.  Zahm,  110  F«.  St.  188,  1  AU.  ISO;  JunUU 
Bank  r.  Hole,  16  Berg.  A  R.  (Pa.)  107,  16 
Am.  Dec  6S8. 

TemuMM. —  lADe  v,  Weat  Tennesaee  Bank, 
9  Heiak.  {Tenn.)  419. 

Dnite4  Statea. —  ColiunbU  BauZ  v.  Mack- 
all,  2  CraQCh  C.  C.  (U.  S.)  631,  8  Fed.  Cai. 
No.  e73.' 

Entrlantf.— Bird  v.  Uage,  7  Dowl.  F.  C. 
814,  B  L.  J.  Ezeh.  S68,  6  M.  &  W.  41S;  Com- 
mercial Bank  v.  St.  Croix  Wg.  Co.,  t3  Me. 
2S0. 

26.  Gaunt  v.  Tbompeon,  7  C.  B.  400,  8 
D.  A  L.  621,  13  Jur.  4BS,  18  L.  J.  C.  P.  I2S, 
62  £.  C.  L.  400. 

30.  Notice  intended  for  a  bank  mav  be  ad- 
dressed to  the  president  thereof.  Aiken  d. 
Marine  Bank,  16  Wis.  670. 

31.  People's  Bank  r.  Scalzo,  127  Mo.  164, 
29  S.  W.  1032.  But  see  I>ke  Shore  Nat. 
Bank  c.  Butler  Colliei?  Co.,  61  Hun  {N.  Y.) 
63.  3  N.  Y.  Buppl.  771,  20  N.  Y.  St.  688. 

The  addition  of  Iminateiial  words  to  an 
address  does  not  affect  its  validity.  Mechan- 
ics', etc.  Bank  v.  JemisoQ,  6  Rob.  (la.)  90, 
where  the  words  "At  the  post  office  at"  were 
prefixed  to  the  name  of  the  office  at  which 
the  indorser  usually   receiTed  his  mail. 

A  request  to  lettim  In   ten  days   when 

E laced  on  Bn  envelope  containing  the  notice 
I  immaterial  and  does  not  affect  the  validity 
tiwreof,  espeeially  in  those  localities  where 
mail  is  deliTcred  expeditiously.  Manchester 
«.  Van  Brunt,  2  Misc.  (N.  Y.)  228.  22  N.  Y. 
Buppl.  362.  60  N.  Y.  St.  SS6  [a/firming  19 
K.  f.  Suppl.  686,  46  N.  T.  St  666]. 
[TO] 


It  is  nsneceiMrr  tliat  It  be  Inclosed  in 
what  is  iH'operty  csJleil  an  "  envelope  "  if  tlia 
notice  is  proper^  folded  and  directed.  Eem 
V.  Von  Phul,  7  Minn.  426,  82  Am.  Dee. 
106. 

33.  A  mistake  in  the  name  of  tbe  office  to 
which  a  notice  is  sent  is  immaterial  so  long 
as  the  (Ace  is  as  well-known  by  one  name 
as  by  the  other.  Qeneva  Bank  c.  Howlett, 
4  Wand.  (N.  Y.)  328,  where  the  notice  di- 
rected to  "  Ooddeaburg  "  was  held  sufficient, 
although  tlie  real  name  of  the  office  was 
"  Qeddes,"  it  appearing  that  tbe  two  names 
wera  used  interchangeably. 

S4.  Taylor  t>.  Illinois  Bank,  7  T.  B.  Mon. 
l^.)  676. 

35.  Beckwith  o.  Smith,  £2  Me.  126,  38 
Am.  Dec  290. 

36.  Ledoux  o.  Morgan,  3  La.  Ann.  344; 
Citisens  Bank  v.  Walker,  2  La.  Ann.  791; 
Follain  c.  Dupr^,  11  Rob.  (Ia.)  464.  See 
also  Luckett  v.  Goodrich,  9  Ohio  Dec.  (Re- 
print) 328,  12  Cine  L.  Bui.  174. 

37.  Marshalltown  First  Nat.  Bank  V. 
Owen,  23  Iowa  186. 

38.  Hepburn  v.  RatlifT,  2  La.  Ann.  331; 
Union  Bank  t>.  Stiver,  I  La.  Ann.  269 ;  Craw- 
ford V.  Read,  9  Rob.  (La.)  243;  Mainer  r. 
Spurlock,  9  Rob.  (La.)  161;  Nott  e.  Beard, 
16  La.  308. 

£ 
11 
438. 

40.  Bartlett  B.  Robinson,  39  N.  Y.  187 
laffirming  9  Bosw.  (N.  Y.)  306]. 

41.  Cottle  t>.  Thomas,  6  Ohio  Dec  (Re- 
pHnt)  18,  1  Am.  L.  Rec.  372;  Benedict  v. 
Schmi^,  13  Wash.  476,  43  Pae.  374,  62  Am. 
St.  Rep.  61,  30  L.  R.  A.  703. 

[xm,  G»  1.  b] 
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e.  Lan^naffe  Bmidoxed  —  (i)  Js  GsNSRAL.  No  particalar  words  are  neces- 
eary  to  conetitute  a  good  and  BatBcient  notice  of  diahonor,"  and,  as  the  object  of 
notice  ie  to  inform  the  party  notified  that  the  paper  has  been  dishonored  aTid 
that  he  is  looked  to  for  payment,"  it  follows  tliat  a  notice  which  informs  an 
indoreer  of  these  two  facte,  either  expressly  or  by  necessary  or  reasonable  implica- 
tijn  and  intendment,  is  sufficient."  The  notice  mnst  be  such,  however,  that  the 
intent  to  fix  his  liability  is  not  a  matter  of  mere  conjecture," 


42.  Alabama.— Saltmnrah    v.    Tuthill,    13 
Ala.  SeO. 

California.— McFurlMd    e.    Pico.    8    Cal. 


Iforth  Carolina. —  Cape-Fea.r  Bank  V.  Sea- 
well,  0  N.  C.  600 ;  Pon  V.  KeWj,  3  N.  C.  45. 
Wiicontin. —  Glicksman  v.  Earle7,  78  Wul 
IB.  223,  47  N.  W.  272;  Aiken  p.  MUwaukee  M«r. 

Connecficut.— KilgorB  v.  Bulklej,  14  Conn.      Bank,  16  Wis.  679. 

12.  United  atatet.-^  Nelson  r.  EJllingaler  First 

Bennett,    7     Bush      Nat.  Bank,  69  Fed.  798,  32  U.  S.  App.  554, 


Kentucky. —  Young 
(Ky.)  474. 

Maaaachusetts.—Ho'Oaa.toaio  Bank  c.  laflin, 
S  Cush.   {MasB.)   646. 

ifiohi(7an.^Burkani  c.  Trowbridge,  9  Mich. 
209. 

Miaaiasippi. —  Chewning  v.  Gatewood,  G 
How.  {Miss.)  662. 

North  CaroUna. —  Cape-Fear  Bonk  p.  Sea- 
well,  9  N.  C.  660. 

Tennetsee. —  Mfera  e.  State  Bank,  3  Head 
(Tenn.)  330. 

A  copi'  of  tbe  notaiy'i  c«rtiflcat«  of  pioteat 
generally  contains  all  the  information  neces- 
sary to  charge  an  indorser  and  is  there- 
fore of  itself  a  KuScient  notice  of  dishonor. 
Northern  Bank  c.  Williams,  21  Me.  217; 
Gates  f.  Beecher,  3  Thomps.  ft  C.  (N.  Y.) 
404  {affirmed  in  SO  N.  Y.  G18,  19  Am.  Rep. 
207].  See  also  Southaro  V.  Ranton,  9  Ont. 
App.  630;  Wood  V.  Hutt,  9  U.  C.  Q.  B.  344. 

43.  Staples  c.  Okinea,  1  Esp.  332;  Tindal 
V.  Brown,  1  T.  R.  167,  2  T.  R.  188,  1  Rev. 
Ben.  171;  Em  p.  Barclay,  7  Ves,  Jr.  697. 

44.  Alabama. —  Hallett  v.  Mobile  Branch 
Bank.  12  Ala    193. 

Caft/omto.— Thompson  v.  Williams,  14  Cal. 
100;  Stoughton  c.  Swan,  4  Cal.  213,  60  Am. 
Dec.  605. 

Kentucky. —  Young  v.  Bennett,  7  Bush 
(Ky.)  474;  CriBBOn  v.  Williamson,  1  A.  K. 
Marsh.  (Ky.)  454. 

Louutana. —  Union  Bank  v.  Grimabaw,  15 
La.  321. 

Maryland. —  U.  8.  Bank  c.  Norwood,  1 
Earr.  u  J.   (Md.)  423. 

Masaachus'tt.  ^hegg  v.  Vinal,  165  Mass. 
555,  4S  N.  n.  518;  Wheaton  o.  Wilmarth,  13 
Mete.  (Mass.)  422. 

Michigan. —  Cromer  c.  Piatt,  37  Mich.  132, 
80  Am.  Rep.  503;  Burkam  v.  Trowbridge,  9 
Mich.  209 ;  Snow  f :  Perkins,  2  Mich.  233. 

MiBsovri. —  Renick  v.  Robbins,  28  Mo.  339. 

Near  Bampahire. —  Manchester  Bank  v. 
White,  30  N.  H.  450;  Smith  P.  Little,  10 
N.  H.  526. 

Neui  Jersey.—  Salomon  o.  Pfeiater,  etc.. 
Leather  Co.,   (N.  J.   1896)   31  Atl.  602. 

New  Yorfc.—  Reals  v.  Peck,  12  Barb.  (N.  Y.) 
245;  Groton  First  Nat.  Bank  o.  Crittenden, 
2  Thomps.  t  G.  (N.  Y.)  118;  Davenport  c. 
Gilbert,  0  BoBW.  IS.  Y.)  179  [affirming  4 
Bosw.  (N.  Y.)  532];  Cook  P.  Litchfield,  S 
Sandf.  (N.  Y.)  330;  James  O.  Badger,  1 
Johns,  Cas.  {N,  Y.)   131. 

[xni,  a,  I,  e,  (i)] 


16  C.  C.  A.  425. 

England.— King  e.  Bickley,  2  Q.  B.  41^ 
6  Jur.  682,  11  L.  J.  Q.  B.  224,  42  K  C.  L. 
740;  Grugeon  o.  Smith,  0  A.  ft  E.  499.  Z 
N.  t  P.  303,  W.  W.  &  D.  516,  33  E.  C.  L.  271 ; 
Stockman  ii.  Parr,  1  C.  &  K.  41,  7  Jnr.  886, 
12  L.  J.  Eich.  415,  11  M.  4  W.  809,  47 
E.  C.  L.  41;  Stocken  v.  Coliina,  9  C.  ft  P. 
663,  7  M.  ft  W.  516,  38  E.  C.  L.  380;  Wood- 
thorpe  p.  lAwea.  2  Gale  193,  6  L.  J.  Exch.  69, 
2  M.  ft  W.  109;  Paul  p.  Joel,  4  H.  ft  N.  355, 
6  Jur.  N.  S.  603,  28  L.  J.  Exch.  149.  7  Wkly. 
Rep.  287;  Edmonds  p.  Cat«fl,  2  Jnr.  183; 
Hedger  v.  Stearenson,  1  Jur.  097,  6  L.  J. 
Exch.  IBS,  M.  ft  U.  176,  2  M.  ft  W.  799; 
Bailey  p.  Porter,  14  L.  J.  Exch.  244,  14 
H.  ft  W.  44;  Lewis  v.  Gompertc,  6  M.  ft  W. 
399. 


!g.  P.  Montreal  Bank,  I  Cut. 
Exch.  164;  Counsell  v.  Livingston,  2  Ont.  L. 
Rep.  582;  Blinn  v.  Dixon,  5  U.  C.  Q.  B.  680; 
Upper  Canada  Bank  p.  Street,  3  U.  C.  Q,  B. 
28;  Harris  c.  Perry,  8  U.  C.  C.  P.  407. 

See   7   Cent.   Dig.   tit.   "  Bills  and   NotM," 

1  1136. 

Intended  or  threatened  legal  proceedingm. — 
It  has  been  held  that  a  statement  that  the 
note  was  due  and  a  request  of  the  indoner  for 
payment  coupled  with  a  threat  of,  or  state- 
ment of,  the  intended  institution  of  legal 
proceedings  is  sufficient   {Robson  p.  Curlewis, 

2  Q.  B.  421,  42  E,  C.  L.  741,  C.  ft  M-  378,  41 
E.  C.  L.  200.  3  O.  ft  D.  69;  Armstrong  e. 
Christiani,  5  C,  B.  687,  17  L.  J.  C.  P.  181.-57 
E.  C.  L.  687;  Wathen  p.  Blackwell,  6  Jur.  738. 
But  see  Hartley  p.  Cose,  4  B.  ft  C.  339,  10 
E.  C.  L.  608,  1  C.  ft  P.  555,  12  E.  C.  L.  318,  8 
D.  ft  R.  605,  3  L.  J.  K.  B.  0.  S.  262;  Solarta 
t.  Palmer,  7  Bing.  530,  1  Cr.  ft  J.  417,  9 
L.  J.  Exch.  O,  S.  121,  5  M.  ft  P.  476,  1  Tyrw. 
371,  20  E.  C.  L.  239  laffirmed  in  1  Bing.  N. 
Caa.  1B4,  1  Scott  1,  27  E.  C.  L.  602])  ;  and 
this  would  be  especially  true  where  the  notice 
contained  the  statement  that  the  instrument 
had  been  dishonored,  coupled  with  a  state- 
ment of  intended  proceedings  (Shelton  p. 
Bradley,  5  Jur.  29,  10  L.  J.  Exch.  218,  7 
M.  ft  W.  436).  On  the  other  hand  it  hoa 
been  held  insufficient  to  notify  the  indoraer 
that  tbe  note  is  already  put  in  suit  against 
him  by  a  petition  on  file  in  a  eertatn  court. 
Daris  p.  Burt,  7  Iowa  56. 

45.  Klockenbaum  c.  Pieraon,  16  Cal.  375; 
Townaend  c.  Lorain  Bonk,  2  Ohio  St.  345; 
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(n)  Pabticular  STATSMSyrs — (a)  Due  Presentment.  A  notice  of  dis- 
honor must  bIiow  a  presentment  and  demand**  at  tbe  proper  time,"  altLongh  tli» 
facta  or  circumstances  incidental  to,  or  cooatitnting,  a  legal  demand  need  not 
necessarily  be  set  out.*" 

(b)  Dishonor  —  (1)  In  General.  It  ia  essential  to  tlie  sufficiency  of  a  noticei 
of  dishonor  that  it  contain  a  statement  showing  directly  that  the  instrument 
to  which  it  refers  haa  not  only  been  duly  presented  bnt  also  tliat  it  has  beem 
dishonored.**  It  will  be  inanfficient  if  it  appears  from  the  notice  that  the  bill 
or  note  was  presented  or  protested  either  before  "■  the  proper  date  of  its  matti- 

Kelson  v.  Killingslej'  First  Nat.  Bank,  68  Fed. 
798,  32  U.  8.  App.  554,  16  C.  C.  A.  426;  Furze 
r.  Sbaraood,  2  Q.  B.  388,  2  O.  k  D.  116,  0 
Jur.  554,  11  L.  J.  Q.  B.  119,  42  E,  C.  L.  726; 
Messenger  v.  Southey,  8  Dowl.  P.  C.  694,  6 
L.  J.  C.  P.  278,  1  M.  &  G.  76,  1  Scott  N.  E. 
180,  3Q  E.  C.  L.  652. 

46.  Page  r.  Gilbert,  60  Me.  485;  Porter 
V.  Thorn,  167  N.  Y.  G64,  60  N.  E.  1119;  Ar- 
nold r.  Kinloch,  60  Barb.  (N.  Y.)  44;  Pah- 
quioque  Bajtk  v.  Martin,  11  Abb.  Pt,  [N.  Y.) 
291 ;  BoultoQ  n.  Welch,  3  Bing.  N.  Cas.  688, 
3  Hodgea  77,  1  Jur.  263,  6  L.  J.  0.  P.  243,  4 
Scott  425,  32  E.  C.  L.  318. 

47.  TeviB  V.  Wood,  5  Cal.  393  (where  the 
notice  stated  the  demand  to  have  been  made 
on  the  day  aubsequeat  to  maturity  and  was 
held  inaufficient,  although  demand  was  in 
fact  seasonably  made)  ;  Wynn  e,  Alden,  4 
Den.  {IS,  Y.)  163  (holding  that  an  undated 
notice  which  stated  that  the  note  had  been 
"  this  day  presented  for  payment "  was  de- 
fective).   See  also  infra,  XIII,  G,  1,  c,  (n), 

(B),    (1). 

Succeaalve  demuida. —  If  the  notice  ahowa 
only  ft  demand  made  on  July  4  it  will  be  in- 
sufficient, although  a  good  demand  was  made 
on  the  previous  day,  the  legal  demand  being 
in  nowise  mentioned  or  referred  to.  Ransom 
V.  Mack,  2  Hill  (N.  Y.)  687,  38  Am.  Dec.  602. 
So  where  an  instrument  has  been  dishonored 
when  first  presented,  a  notice  o{  a  subsequent 
demand  and  dishonor  must  also  show  the 
first  prenentment,  although  such  subsequent 
demand  would  have  been  made  in  due  time 
had  the  bill  not  been  preriously  dishonored. 
Rice  V.   Wesson,  11  Mete.   (Mass.)   400. 

Where  the  indorsement  is  made  on  «n  in- 
•tmment  overdue  the  rule  requiring  a  specific 
statement  of  the  time  of  presentment  has  no 
application.  Thompson  v.  Williams,  14  Cal. 
160. 

48.  Indiana. —  Brown  v.  Jones,  125  Ind. 
375,  25  N.  E.  452,  21  Am.  St.  Rep.  227. 

^asBackusetta. —  Sanger  f.  Stimpson,  8 
Mass.  260. 

A'eio  yorfc.— Young  p.  Catlett,  6  Duar 
(N.  Y.)   437. 

Tenneasee. —  Apperson  e,  Bynum,  6  Coldw. 
(Tenn.)  341. 

IVijcofwin.— Wallace  V.  CriUey,  46  Wis. 
577,  I  N.  W.  301. 

England.— Fi:  p.  lowentbal.  L.  R.  B  Ch. 
6B1,  43  L.  .r.  Bankr.  83,  30  L.  T.  Rep.  N.  S. 


49.  Maine.—  Littlehale  e.  Maberry,  43  Me. 
lU. 
Uaryland,—  Armstrong     v.     Thruston,     11 


Md.  146 ;  Nailor  v.  Bowie,  3  Md.  251 ; 

r.  Carr,  3  Md.  202;  Graham  r.  Sangston,  1 

Md.  5«. 

Michigan. —  Newberry  c.  Trowbridge,  4 
Mich.  391;  Piatt  v.  Drake,  1  Dougl.  (Mich.>. 
296. 

Hew  Sampthire.-  Fiek  r.  Morse,  16  N.  H- 
271. 

JTeic  Torft.— Dole  o.  Gold,  S  Barb.  (N.  Y.y 
490;  Barnes  v.  Barrus,  2  Thompa.  ft  C:. 
(N.  Y.)   3B0. 

Ohio. —  Townsend  c.  Lorain  Bank,  2  Ohio 
St.  346,  360  (vrhere  the  court  aaid:  "In- 
formation of  the  dishonor  ia  as  explicit  a  con- 
dition of  hia  contract,  as  presentment  to  ther 
maker  or  acceptor,  and  oft«n  quite  as  im- 
portant to  him;  and  it  can  no  more  becomft 
absolute,  and  he  made  liable,  by  neglecting 
the  one  than  the  other.  He  has  contracted  Uk 
know,  and  has  a  right  to  know,  that  the 
paper  has  been  presented  to  the  party  pri- 
tnarily  liable,  for  payment,  and  been  refused; 
and  a  right  to  demand  that  the  information 
shall  be  so  definitely  given  as  to  enable  hint 
to  fix  the  liability,  ana  upon  taking  it  up,  tck 
coerce  payment  from  those  back  of  him  on  it; 
which  can  only  be  done  when  he  is  advised 
that  the  demand  was  made  at  a  time  when  the 
maker  or  acceptor  was  bound  to  pay,  and 
when  a  failure  to  do  so  would  dishonor  the 
paper");  Lafayette  Bank  v.  McLaughlin,  1 
Ohio  Dec.   (Reprint)   202,  4  West.  L.  J.  70. 

Bovth  Carolina. —  Sinclair  p.  Lynah,  1, 
Speers   (S.  C.)   244. 

Tenneuee.—  See  Ratcliff  o.  Planters'  Bank;. 
2  Sneed  (Tenn.)  425. 

Bnffiomi.— Hartley  r.  Case,  4  B.  ft  C.  33B, 
10  E.  C.  L.  606,  1  C.  ft  P.  65S.  12  E.  C.  L. 
318,  6  D.  &  R.  505,  3  L.  J.  K.  B.  O.  S.  262; 
Solarte  v.  Palmer,  7  Bing.  630,  1  Cr.  ft  J. 
417,  9  L.  J.  Exch.  O.  S.  121,  5  M.  A  P.  475, 

1  Tyrw.  371,  20  E.  C.  L.  239;  Boulton  F, 
Welch,  3  Bing.  N.  Cas.  088,  3  Hodges  77,  L 
Jur.  263,  6  L.  J.  C.  P.  243,  4  Scott  425,  34 
E.  C.  L.  31S;  Jennings  o.  Roberts,  4  E.  ft  B. 
615,  1  Jur.  N.  S.  401,  24  L.  J.  Q.  B.  102,  83 
E.  C.  L.  615. 

Canada. —  Delaney  v.  Hall,  3  Nova  Scotia. 
401;  Upper  Canada  Bank  v.  Street,  (Mich.. 
T.)   5  Vict. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes,'" 
E  1134. 

00.  Union  Bank  v.  Fonteneau,  12  Rob^ 
(La.)  120;  Routh  v.  Robertson,  II  Sm.  ft  M. 
(Miss.)  382;  De  la  Hunt  r.  Higgins,  9  Abb. 
Pr.   (N.  Y.)   422;  Etting  u.  Schuylkill  Bank, 

2  Pa.  St  35S,  44  Am.  Dec.  205;  Ashland 
Banking   Co.    r.   Wolf,   6   Wkly.   Not«s   Coa.. 

[XIII.  G,  1.  O.  (n).  (B),  11)] 


,  Gooi^Ic 


1108    ppre-] 


COMMEBCUL  PAPEB 


cit^or  after**  rach  dftte,  bnt  ati  error  as  to  the  time  of  demand  U  not  t»,\tl 
where  tha  ciTCaautaiicea  are  such  that  the  pftfty  to  be  obarged  is  not  mialed." 
luAatnach  a*  the  term  "  proteet "  hae  come  to  mean  the  steps  necesBar;  to 
chai^  aa  indorser,''  and  its  application  has  been  extended  to  notes  and  to 
aoland  as  well  as  foreign  bills,  it  is  held  that  a  statement  in  a  notice  that  the 
note  has  been  "  protested  "  expresses  b;  neoeesary  implication  proper  demand 
and  refusal  and  is  therefore  siimoient." 

(2)  Statement  of  Nok-Payuent.  While  it  is  recognized  by  all  courts  that 
notice  of  dishonor  may  be  inferred  from  certain  statements,  it  is  generally  agreed 
that  a  mere  notice  that  the  paper  remains  nnpaid,  together  with  a  reqnest  of  paj- 
ment  or  a  statement  that  the  IndoFser  is  looked  to  ror  payment,  is  insufficient^" 


IPs!)  DM  [af^rmin;  3  Wklj.  NotM  Cu.  - 
(Pft.)  93].  Sm  RlM  U.  S.  Bank  c.  Banr,  2 
Cranch  C.  C.  (U.  S.)  307,  2  Fed.  Cas.  No. 
9K17.  But  BM  Saaxwj  v.  Pieroa,  e  HoueL 
(Del.)  17t  {where  the  notice  n&a  dated  the 
dftjr  preceding  the  maturity  of  the  note,  but 
the  facta  and  cireumstanceB  clearlj  showed 
Uiat  the  demand  was  made  npon  tne  dajr  of 
maturity  and  also  that  the  indoraar  was  in 
zio  way  miBled  by  such  Tarianoe)  ;  Ontario 
^Bank  v.  Fatrie,  3  Wend.  (N.  Y.)  4sa  (where 
3t  wu  held  that  where  a  notioe  was  dated  on 
4he  day  the  note  became  due,  stating  that 
BUCh  had  been  protested  the  day  previous,  the 
question  should  be  left  to  the  jury  as  to 
whether  the  indorser  had  been  misled  by  mia- 
take)  ;  Low  p.  Owen,  12  U.  C.  C.  P.  IM. 

61.  Terls  v.  Wood,  fi  Cal.  393;  Walmslty 
V.  Acton,  44  Barb.  (N.  Y.)  312;  Spans  v. 
UcGarry,  2  Ohio  Dec.  (Reprint)  IIS,  IWeaL 
L.  Month.  406. 

A  sUteniMit  that  the  note  wu  piMeatad 
"Jn  the  bank"  imports,  hcwerer,  thatitwaa 
presented  within  banking  boun.  Henry  v. 
^tato  Bank,  3  Ind.  216. 

68.  Tradesmen's  Bank  t>.  XillyM-,  12  Pa.  Co.  - 

Where  the  day  of  the  date  of  the  notice 
liad  not  yet  airlved  when  it  was  handed  to 
the  indorser,  as  where  a  notice  serred  on  an 
indorKTOnUietwen^-flfUiof  a  certain  month 
stated  that  a  note  indorsed  by  him  was  due 
OB  that  day.  which  was  actually  trae,  but  the 
notice  itself  was  dated  the  twenty -sixth  of 
-Ue  aame  month,  it  was  held  that  the  indonMT 
-was  not  discharged,  aa  he  could  have  been 
inisM  only  by  his  own  eui»neness  in  n^Iect- 
jng  to  ask  for  an  explanation,  if  he  was  in  fact 
in  any  way  misled.  Tobey  «.  Lennig,  14  Pa. 
St.  483  {iiatUtgaitXing  Etting  0.  ScbnyUdU 
Bank,  2  Pa.  St.  356,  44  Am.  Deo.  20<il. 

53.  See  eupni,  XTI,  B,  1. 

54.  Cali/omia.— Kell<^  r.  FaeUc  Box 
Taetory,  67  Cal.  327. 

Uaryiand.—  Reynolds  v.  Appleman,  41  Hd. 
«15;  Selden  f.  Washington,  17  Md.  37B,  70 
Am.  Dec.  US. 

if ioWffOn.— Newberry  0.  Trowbridge,  18 
31ich.  263;  Burkam  v.  Trowbridge,  9  Mich. 
^09;  Snow  f.  Perkins,  2  Mich.  236;  Spies  v. 
Itewberry,  2  Dougl.  (Mich.)  425.  Compore 
Piatt  V.  Drake,  1  Dougl.  (Mich.)  296  {reoog- 
■jnzed  as  ret  adjadioala  in  Newberry  P.  Trow- 
1>nige,  4  Mich.  301],  which  case  was  unques- 
kKBiaMy  based  entirely  upon  the  technical  um 

pm,  0.  1.  0,  (n),  («),  (1)] 


of  the  term  "  protest,"  the  court  orerlooking 
tha  fact  that  the  term  had  become  applicable 
to  notes  as  well  as  foreign  bills  and  that  its 
general  import  and  meaning  had  been  by 
usage  extended. 

JfiMoun. —  Burlington  First  Nat.  Bank  r. 
Hatch,  7S  Mo.  13. 

Kew  Jert«]/. —  Burgess  r.  Vreeland,  £4  N. 
J.  L.  71,  59  Am.  Dec.  408. 

Hfw  York. —  Artisans'  Bank  v.  Badnw,  36 
N.  y.  100;  Youngs  P.  Lee,  12  N.  Y.  351  [o^ 
firminff  18  Barb.  (N.  Y.)  187] ;  Cook  v.  Utch- 
fleld,  9  N.  Y.  279  [affirming  6  Sandf.  (N.  Y.| 
330];  Beals  P.  Peck,  12  Barb.  (N.  Y.)  246; 
Baldwin  P.  Doying,  G  N.  Y-  Civ.  Proc.  300. 

OMo. —  Fox  V.  Newell,  1  Ohio  Dec.  [Re- 
print) 876,  8  West.  L.  J.  421 ;  Lafayette  Bank 
p.  McLaughlin,  1  Ohio  Dec  (Reprint)  202,  4 
West.  L.  J.  TO. 

Penntylmutia. —  Stephenson  v.  Dickson,  24 
Pa.  St.  148,  62  Am.  Dec.  369. 

Wimoiuin. —  Brewster    p.    Arnold,    1    Wis. 


473. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
II  1134,  113a. 

6B.  Maine.—  Page  p.  Gilbert,  60  Me.  48S. 

Mari/Umdj—  Farmers'  Bank  c.  Bowie,  4  Md. 
2B0. 

UaataeliiusetU. —  Pinkham  p.  Macy,  0  Mete 
(Mass.)  174;  Gilbert  t.  Dennis,  3  Met«. 
(Mass.)  495,  SB  Am.  Dec.  329.. 

WeiD  Yorfc.— Arnold  r.  Kinloch,  60  Barb. 
(N.  Y.)  44;  Dole  v.  Gold,  5  Bart.  (N.  T.) 
490;  Pahquioqne  Bank  p.  Martin,  11  Abb.  Pr. 
(N.  Y.)    2»1. 

Ohio. —  Townaend  p.  Lorain  Bank,  8  Ohio 
St.  346. 

South  Carolina. —  Sinclair  p.  Lynah,  1 
Speera   (B.  C.)   244. 

United  Blatea.—  Ben  U.  S.  r.  Barker,  24 
Fed.  Cas.  No.  14,518,  1  U.  S.  L.  J.  1.  Com- 
pare Mills  V.  U.  S.  Bank.  11  Wheat.  <U.  S.) 
431,  6  L.  ed.  612. 

Enfflond.— Strange  P.  Price,  10  A.  ft  K. 
125,  3  Jur.  361.  8  L.  J.  Q.  B.  197,  2  P.  ft  D. 
278,  37  E.  C.  L.  88;  Hartley  r.  Case.  4  B.  ft  C. 
330,  10  E.  C.  L.  806,  1  C.  ft  P.  655,  12 
E.  C.  L.  318,  6  D.  ft  R.  606,  3  L.  J.  K.  B. 
O.  S.  262. 

Compare  Wolf  p.  Latunan.  34  Ho.  675. 

Bee  7  Cent.  Dig.  tit  "Billa  and  Noto^" 
I  1134. 
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tinleBs  the  paper  bd  made  pa^ble  at  a  partioalar  bank,  when  it  Is  held  at 
raatiirity.'* 

(o)  IfU&nt  to  Look  to  Indorter.  "WliUe  it  !•  altogether  proper  that  the  notiov 
ehoald  Goiitaia  a  Btatement  thttt  the  indoraer  is  looked  to  for  payment,  yet  if  doo 
notice  of  presentment  and  disltonor  is  given  an  explicit  statement  of  snch  inteo- 
tion  is  nDnecessary.'^  It  is  sufflcient  if  onder  all  the  circnnistaucee  the  langnage' 
imports  such  intention ;"  and  it  would  seem  not  nnfair  to  imply  anch  iDteDttoo; 
from  the  very  fact  of  sending  notice  of  dishonor.* 

(d)  Description  of  Instrument  —  (1)  Ih  Gkmbbal.  "While  an  indorser  i» 
entitled  to  notice  of  dishonor,  both  becanse  it  is  material  to  hia  interest  and  his. 
contract  provides  for  it,  he  cannot  shut  his  eyes  to  facts  within  his  own  knowl- 
edge or  rely  for  &  defense  npon  mistakes  or  omissions  which  could  not  tiara< 
resulted  to  Lis  prejadice."*  Hence  with  r^ard  to  the  designation  of  the  insbm- 
ment  any  form  of  description  which  is  snmciently  accnrate  not  to  mislead  him  a» 
to  the  instmment  intended  is  sufficient.*'     The  absence  of  evidence  of  the  exist- 


96.  Saaseer  v.  FarmcrH'  Bank,  4  Md.  406; 
Hunter  v.  Van  BomhorBt,  1  Md.  SIM;  Clark 
c.  Eldridge,  13  Uetc.  (Mais.)  90;  Hallowell 
t.  Curry,  41  Pa.  8t  32S;  Blinn  v.  Dixon,  S 
U.  C.  Q.  B.  580.  See  also  Fnllwton  v.  U.  8. 
Bank,   1  Pet.   (U.  S.)   604,  7  L.  ed.  280. 

57.  Connectitmt. — Covles  V.  Harta,  3  Conn. 
Ble. 

Kentucky. —  ShricTe  v.  Duckliam,  1  Litt. 
(Ky.)  194. 

Louisiana. —  Baistow  f .  Hiiiart,  0  La.  Ann. 
08. 

ifaine. —  Warren  P.  Qilman,  17  Me.  360, 

Uaryland. —  Graham  v.  Saogston,  1  Md. 
S9;  U.  B.  Bank  r.  Norwood,  1  Harr.  &  J. 
(Md.)  423. 

MiwBachuteiU. —  Fitchburg  Mut.  F.  Ins. 
Co.  f.  Bavia,  121  Maaa.  121. 

yorih  Carolina.- — See  Brower  r,  Wooten, 
4  N.  C.  507,  7  Am.  Dec.  692;  Pon  v.  Kelly, 
3  N.  C.  204,  2  Am.  Dec.  817. 

Ohio. —  Townsend  v.  Lorain  Bank,  2  Ohio 
St.  345;  Lafayette  Bank  v.  McLaughlin,  1 
Ohio  Dee.   (Reprint)   202,  4  West.  L  J.  70. 

United  States.—  U.  B.  Bank  P.  Cameal,  2 
Pet,  (U.  S.)  543,  7  L.  ed.  513. 

England.— King  v.  Bickley,  2  Q.  B.  410, 
6  Jur.  582,  11  L  J.  Q.  B.  224,  42  E.  C.  L. 
740;  Cook  V.  French,  10  A.  &  E.  131  note. 
S7  E.  C.  L.  01;  Jameson  v.  Swinton.  2 
Campb.  373,  2  Taunt.  224;  Mackay  e.  Jud- 
kins,  1  F.  ft  F.  203;  Miers  v.  Brown,  12  L.  J. 
Exch.  290,  11  M.  t  W.  372.  See  also  East  ti. 
Smith,  4  D.  4  L.  744,  II  Jur.  412,  16  L.  J. 
Q.  B.  292,  2  Saund.  &  C.  23. 

See  7  Cent.  Dig.  tit.  "Billir  and  Kotea," 
I  1135 

58.  U.  S.  Bank  ••.  Norwood,  1  Harr.  4  J. 
(Md.)  423;  Burgess  V.  Vreeland,  24  N.  J.  L. 
71,  50  Am.  Dec  40S. 

58.  Gilbert  r.  Dennis,  3  Kete.  (Mass.) 
495,  SB  Am.  Dec.  320;  U  8.  Bank  c.  Car- 
neal,  2  Pet.  (U.  8.)  643.  7  L.  ed.  S13;  Chard 
p.  For,  14  Q.  B.  200,  13  Jur.  960,  68  E.  C.  L. 
200;  Furze  e.  Sbarwood,  £  Q.  B.  38S,  2 
O.  k  D.  110.  6  Jur.  eS4,  II  L.  J.  Q.  B.  119, 
42  B.  0.  L.  726. 

60.  Thompson  c.  Williams,  14  Cal.  160; 
Spann  c.  Baltiell,  1  Fla.  301,  4fl  Am.  Dec. 
346;  Snow  V.  Perkins.  2  Mich.  238;  Townsaid 
V.  Lorain  Bank,  2  Ohio  St.  345. 


61.  Alabama. — Saltmar^h  «.  Tuthill,  13 
Ala.  300;  Crawford  e.  Mobile  Branch  Bank,. 
7  AJa.  20S ;  Moorman  v.  SUta  Bank,  3  Port. 
(Ala.)  363. 

Conneetieut. — Kilgore  v.  Bulkley,  14  Conn. 
362. 

Indiana. —  Brown  v.  Jones,  125  Ind.  375, 
2B  N.  E.  452,  21  Am.  St.  Rep.  227. 

Louisiana. —  Farmers'  Bank  v.  Stevens,  II 
La.  Ann.  189;  Mainer  d.  Spurlock.  9  Rob. 
(La.)  161;  Barker  v.  Whitney,  18  La.  S7S; 
Duncan  c.  Toung,  1  Mart.   (L^.)  31. 

Maine.— "Wood  v.  Watson,  53  Me.  300j 
Williams  v.  Smith,  4B  Me.  135;  Waterman 
v.  Vose,  43  Me.  504;  Crocker  d.  Qetchell,  23 
Me.  392. 

Maryland. —  Sasscer  f .  Farmers'  Bank,  4 
Md.  409;  Graham  r.  Sangston,  1  Md.  69. 

Miaiouri. —  Townaend  v.  Cttas.  H.  Heer  Dry 
Goods  Co.,  85  Mo.  503;  Renick  V.  Bobbins. 
28  Mo.  330. 

Ifeu)  Jersey. —  Dodson  p.  Taylor,  66  N.  J.  L, 
II,  28  Atl.  316;  Haines  i'.  Dubois,  30  N.  J.  L.- 
259;  Howland  r.  Adrain,  30  N.  J.  L. 
41. 

Wew  York. —  Gates  o.  Beecher,  60  N.  IT. 
618,  10  Am.  Rep.  207  [affirming  3  Thomps. 
4  C.  (N.  Y.)  404] ;  Hodges  v.  Shuler,  22  N.  Y. 
114  [affirming  24  Bsrb.  (N.  Y.)  68];  Coolc 
p.  Litchfield,  9  N.  Y.  279  [reuernng  6  Sandf. 
(N.  Y.)  330] ;  Heals  e.  Peck,  12  Barb.  (N.  Y.> 
246;  Davenport  r.  Gilbert,  4  Bosw.  (N.  Y.) 
532,  6  Bosw.  (N.  Y.)  176;  Butt  c.  Hoge,  & 
Hilt.  (N.  Y.)  81;  Rochester  Bank  r.  Gould. 
9  Wend.  (N.  Y.)  279;  Reedy  c,  Scixas.  2' 
Johns.  Cas.  (N.  Y.)  337;  Knopfel  v.  Seutert,, 
11  N.  Y.  L^.  Obe.  184. 

Ohio.— Powell  V.  8Ut«  Bank,  1  Disn;. 
(Ohio)   269,  12  Ohio  Dec.   (Reprint)   615. 

Ttnne»»ee. —  Ross  p.  Planters'  Bank,  5, 
Humphr.  (Tenn.)  336. 

United  Blalel. —  Alexandria  Bank  v^ 
Bwann,  0  Pet.  (U.  S.)  33,  9  L.  ed.  40;  Mills 
p.  U.  S.  Bank,  11  Wheat.  (U.  S.)  431,  6" 
L.  ed.  512;  Cooper  r.  Gibba,  4  McLean  (U.S.)- 
306,  6  Fed.  Cas.  No.  3,194. 

England. —  Bromage  p.  Vanghan,  0  Q.  B. 
608,  10  Jur.  982,  18  L.  J.  Q.  B.  10,  58  E.  C.  U. 
608;  MellcTsh  p.  Rippen,  7  Exch.  578,  16  Jur. 
366,  21  L.  J.  Ezch.  222;  Earpham  V.  Chili^ 
1  F.  4  F.  652. 

[Xm.e.  !.  8.(11),  (D).  (1)1 
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«nce  of  other  Bimilar  obligatioQB  is  mKterial  Id  determining  such  sufficiency," 
and  eircumstunces  may  be  enown  to  rebut  any  presumption  of  nncertainty."  It 
has  been  held  that  if  the  instmmeiit  referred  to  ia  aufliciently  described  and  it  is 
stated  that  it  is  dishonored,  an  inaccuracy  Id  stating  the  place  where  it  is  lying 
will  not  be  fatal.** 

(2)  MiBSTATEUENT  OF  AuoDNT.  A  misstatetneiit  of  the  araoant  due  on  a  note 
IS  immaterial  if  the  party  notiUed  is  not  thereby  mislead  as  to  the  instrument 
intonded,*°  but  where  there  is  not  only  a  material  mistake  in  the  amount  of  the 
note  bnt  also  in  the  person  notified  the  notice  will  as  a  matter  of  law  be  declared 
insufficient.'* 

(il)  Omissioh  or  MiESTATEMBirr  OF  Date.  IJnlees  it  ia  shown  that  a  party  ia 
tnisled  by  the  omission  or  misstatement  of  the  date  of  the  instrument  in  a  notice 
euch  irregularity  will  not  iuvalidate  it;"  and  under  like  circumstances  the  omis- 
'  eion  or  misstatement  of  the  date  of  maturity  will  not  be  fatal." 

(4)  OuisstoN  OK  MiBNOMBEt  OF  pARTiES.  A  noticc  otlierwise  sufficiently 
accurate  in  the  description  of  the  paper  will  not,  unless  it  is  clear  that  the  indoreer 
ia  misled  thereby,  be  invalidated  by  omitting  the  name  of  the  holder,  owner," 

TariuM  from  the  unount  actually  due  on 
the  note  it  haa  b«en  left  to  the  jury  to  de- 
termine whether  the  indorser  was  or  was  not 
misled.    McEnig^t  f>.  Lewis,  5  Barb.   (N.  Y.) 


See  7  Cent.  Dig.  tit  '■  Bills  and  Notea," 
)  1133. 

HiBnomer  of  instrtunent. —  Deecrlbing  a 
-protested  note  as  a  bill  (Messeneer  v. 
&uthey,  8  Dowl.  P.  C.  6fl4,  B  L.  J.  C.  P.  278, 
1  M.  4  G.  76,  1  Scott  N.  R.  180,  39  E.  C.  L 
«SZ)  or  calling  a  bill  a  note  (Stockman  V. 
Parr,  1  C.  *  K.  41,  7  Jur.  886,  12  L.  J.  Exch. 
415,  11  M.  &  W.  809,  47  E.  C.  L.  41)  will  not 
invalidate  the  notice. 

62.  Gitl  D.  Palmer,  29  Conn.  S4;  Howlaod 
V.  Adrian,  30  N.  J.  L.  41 ;  Cooperatown  Bank 
t).  Woods,  28  N.  y.  646;  Youngs  D.  Lee,  12 
U.  y.  651  [affrminff  18  Barb.  (N.  Y.)  187]; 
Cayuga  County  Bank  o.  Warden,  1  N.  Y.  413; 
Cook  V.  Litchfield,  2  Bosw.  (N.  Y.)  137; 
BobiuBon  r>.  Taylor,  4  N.  Rrunsw.  198.  See 
«l80  Cook  V.  Litchfield,  B  N.  Y.  279  [reperntij 
«  Sandf.  N.  Y.)  3301. 

63.  Thus  where  there  ia  an  outstanding 
«nd  unpaid  note  in  sll  respects  like  the  one 
protested,  except  that  it  was  payable  three 
Instead  of  eix  months  after  its  date,  it  may 
be  shown  that  a  suit  was  pending  on  the  note 
£ret  due  when  the  second  note  wss  protested 
und  that  defendant  had  answered  in  such  suit 
lefore  the  maturity  of  the  note  in  question. 
Davenport  v.  Gilbert,  8  Boew.   (N.  Y.)   179. 

64.  Rowlands  d.  Springett,  9  Jur.  3S6,  14 
li.  J.  Exeh.  227,  14  M.  ft  W.  7. 

65.  UoAne.—  King  t>.  Hurley,  86  Me.  625, 
27  Atl.  403. 

Uichiqan. —  Snow  r.  Perkins,  2  Mich. 
'238. 

Jf i«si«stpp(. —  Rowan  c.  Odenheimer,  6  Sm. 
■ft  M.  {Miss.)   44. 

Hfw  Vorfc.— Rochester  liank  v.  Gould,  B 
fVend.  (N.  y.)  279;  Reedy  v.  Seixas,  2  Johns. 
•Cas.  (N.  Y.)  337. 

(7ni(eil  Btatea. — Aleiandria  Bank  V.  Swann, 
•9  Pet.  (U.  S.)  33,  9  L.  ed.  40  [rwyerting  4 
Cranch  C.  C.  (U.  8.)  136,  2  Fed.  Cas.  No. 
«53]. 

Cana<Iii.— Thompson  a.  Cotterell,  11  U.  C. 
<i.  B.  186. 

See  7  Cent.  Dig.  tit.  "Bills  sjid  Notes," 
.«  U33. 

Where  the  ralHtatement  is  «  condderabU 
.[XIII.  Q.  1.  0,  (n).  (D).  (1)] 


66.  Remer  v.  Downer,  23  Wend.  (N.  Y.) 
620. 

67.  UastaohutetU. —  Housatonie  Bank  V. 
Laflin,  6  Cush.  (Mass.)  646. 

Weio  York. —  Cooperatown  Bank  r.  Woods, 
28  N.  Y.  661 1  Cayuga  County  Bank  r.  War- 
den, 1  N.  Y.  413;  Northrup  p.  Cheney,  27 
N.  Y.  App.  Div.  418,  60  N.  Y.  Suppl.  389; 
Rochester  Bank  v.  Gould,  9  Wend.  (N.  Y.) 
279. 

Tetmetwe. —  Roes  c.  Planters'  Bank,  5 
Humphr.  (Tenn.)  336. 

United  fitafea.— Mills  e.  U.  S.  Bank,  11 
Wheat.  (U.  S.)  431,  6  L.  ed.  612;  U.  B.  Bank 
'v.  Watteretou,  4  Craneh  C.  C.  (U.  S.)  446, 
2  Fed.  Cas.  No.  941. 

Canada. — Robinson  c  Taylor,  4  N.  Brunsw. 
198. 

See  7  Cent.  Dig.  tit  "Bills  and  Xotea," 
I   1131. 

Form  at  aUting  date. —  The  date  of  the 
note  may  be  stated  in  the  notice  in  figures, 
as  "  3-15-1884."     Brown  (i.  Jones,  125  ImL 

375,  25  N.  E.  452,  21  Am.  St.  Rep.  227. 

68.  Saltmarsh  v.  Tuthill,  13  Ala.  3&0; 
Smith  V.  Whiting,  12  Mass.  6.  7  Am.  Dec.  £5; 
Gates  V.  Beecber,  60  N.  Y.  618,  19  Am.  R^ 
B07  [affirming  3  Thomra.  ft  C.  <N.  Y.)  404]; 
Cooperatown  Bank  c.  Woods,  2S  N.  Y.  561; 
Knopfel  V.  Seufert,  11  N.  Y.  Leg.  Obs.  184: 
Thorn  r.  Sandford,  6  U.  C.  C.  P.  402. 

69.  Indiana. —  Brown    v.    Jones,    125    Ind. 

376,  25  N.  E.  452,  21  Ajn.  St  Rep.  227. 
Kentucky. —  Stivers  P.  Prentice,  3  B.  Mm. 

(Ky.)  401;  Shriere  v.  Duckham,  1  Litt  (Ky.) 
194. 

JfoHM. —  Bradley  f.  Daris,  26  He.  45; 
Howe  V.  Bradley,  19  Me.  31. 

llaitaetntiettt. —  Housatonie  Bank  c.  Imf- 
lin,  6  Cush.  (Maes.)  646;  Shed  v.  Brett,  1 
Pick.    (Maes.)   401,  11  Ajn.  Dec.  209. 

United  States.— Mills  v.  U.  S.  Bank.  U 
Wheat  (U.  S.)  431,  6  L.  ed.  612. 
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drawee,'"  or  indoraer,"  or  by  a  misdeecripdoti  of  sncli  parties ; '"  bat  a  notice  failing 
to  8tat4i  the  maker's  name  has  been  neld  defective.^  Describing  the  bill  as 
"  drawn  "  by  the  indorser  haa  been  held  to  be  not  fatal." 

d.  Copy  of  Protest  It  was  at  one  time  thought  necessarr,  where  the  drawer 
or  indoreer  was  abroad,  that  the  notice  should  be  accompanied  by  a  copy  of  the 
protest,^  although  this  was  nnneceseary  where  be  resided  in  the  same  country  ;'* 
but  it  is  now  well  established  both  in  England  and  in  this  conntry  that  sach  copy 
need  not  in  any  case  accompany  the  notioe." 

«.  Signature.  It  is  eesentiiu  that  the  notice  of  dishonor  be  signed  by  the  party 
or  notary  '^  giving  the  same,'*  bnt  it  is  not  necessary  to  attach  thereto  an  official 
aeal.» 

2.  What  Law  Oovkbiis.    The  law  of  the  place  of  contract,"  i.  e.,  where  the 


See  7' Cent.  Dig.  tit.  "  Bille  and  NoUs," 
I  1133. 
TO.  Mainer  c.  Spurlock,  9  Rob.  (La.)   161. 

71.  King  c.  Hurley,  B6  Me.  62S,  27  AU. 
463;  Stuscer  v.  Farmers'  Bank,  4  Md.  40S. 

72.  Aldbama. —  Moorman  v.  State  Bank,  8 
Port.   (Ala.)   353. 

Maine.—  Carter  c.  Bradlej,  10  M«.  62,  36 
Am.  Dec.  73S. 

Tennessee. —  Myers  o.  Stat«  Bank,  3  Head 
(Tenn.)  330. 

TeiRM. —  Reid  «.  Reid,   11   Tex.  OSS. 

I/ntled  Rtatea. —  Denniatoun  v.  Stewart,  IT 
How.  (U.  S.)  606,  15  L.  ed.  228.  But  see 
Underwood  e.  Huddlestone,  i  Cranch  C.  C. 
(U.  S.)    93,   24  Fed.   Cas.  No.   14,340. 

Ensiamd. —  Mellerah  t.  Rippen,  7  Ehtch.  578, 
16  Jur.  366,  21  L.  J.  Eich.  222 ;' Harrison  c. 
Ruscoe,  10  Jot.  142,  15  L.  J.  Bsch.  110,  IS 
M.  k  VT.  231. 

73.  Home  Ins.  Co.  v.  Green,  19  N.  Y.  518, 
75  Am.  Dee.  361,  which  case  was  decided  upon 
the  theory  that  one  indorsing  frequently  for 
the  accommodation  of  different  persons  and 
keeping  no  bill-book  would  not  by  means  of 
such  notice  ordinarily  be  liable  to  identify 
the  paper  on  which  he  was  sought  to  be 
charged.  Nor  would  one  who  indorsed  and 
negotiated  hia  own  business  paper,  if  his 
transactions  of  that  kind  were  extensive,  be 
likely  to  know  to  what  partioular  paper  the 
notice  referred. 

74.  Oill  c.  Palmer,  29  Conn.  54;  Haines 
p.  Dubois,  30  N.  J.  L.  259,  Compare  Beau- 
champ  v.  Caeh,  D.  A  R.  N.  P.  3,  16  B.  C.  L. 
410. 

75.  Orr  v.  Maginnls,  7  Eaat  309,  3  Bmith 
K.  B.  328;  Chitty  Bills  374. 

76.  Robins  v.  Gibson,  3  Campb.  334,  1 
M.  &  S.  288;  ChaUrs  t>.  Bell,  4  Esp.  48; 
Cromwell  c.  HynsoD,  2  Elsp.  511. 

77.  Mtchigan. —  Atwater  p.  Streets,  1 
Dougl.  (Mich.)   455. 

Miaiovri. —  Linville  v.  Welch,  2B  Mo.  203. 

New  York. —  Cowperthwalte  t>.  Sheffield,  3 
N.  y.  243  loflSrmins  1  Sandf.   (N.  Y.)   416], 

United  Stale*. —  Dennistoun  P.  Stewart,  17 
How.  (U.  S.)  00«,  15  L.  ed.  228;  Wallace  v. 
Agry.  4  Mason  (U.  S.)  336,  29  Fed.  Cas.  No. 
17,096. 

fnfiland.— Goodman  e.  Harvey,  4  A.  ft  E. 
870,  6  L.  J.  K.  B.  260,  6  N.  &  M.  372,  31 
B.  C.  L.  381. 

Conodo.— O'Neil  r.  Perrin,  (Mich.  T.)  S 
Vict 


7&  Signatnn  of  both  pjutioi.— Where  the 
notice  is  duly  signed  by  the  notary  the  sig- 
nature of  the  party  on  whose  behalf  he  gives 
the  notice  is  not  necessary.  CoSman  v. 
Kentucky  Bank,  41  Miss.  212,  90  Am.  Dec. 
371. 

79.  Walker  v.  State  Bank,  8  Ho.  704; 
Walmsley  v.  Acton,  44  Barb.  (N.  Y.)  312j 
People's  Nat.  Bank  v.  Dibrell,  91  Tenn.  301, 
18  S.  W.  eZG.  See  also  Klockenbaum  v.  Pi«r> 
son,  10  Cal.  375.  Compare  Maxwell  c.  Brain, 
10  Jur.  N.  a.  777,  10  L.  T.  Rep.  N.  S.  301,  18 
Wkly.  Rep.  088. 

A  printed  sitnAtiiia  haa  been  held  to  be  a 
sufficient  signature. 

A-labama.—  Crawford  v.  Mobile  Branch 
Bank,  7  Ala.  205. 

Jfaryland. —  Pulton  v.  Maccracken,  IS  Md. 
528,  81  Am.  Dec.  620. 

Nev>  Jeriej/.—  Sussex  Bank  v.  Baldwin,  17 
N.  J.  L.  487. 

i/eu)  Forft.— Cooperstown  Bank  e.  Woods, 
28  N,  V,  S45, 

United  8tate».~  Spalding  v.  Knite,  1  Dill. 
(U.  S.)  414,  22  Fed.  Cas.  No.  13,201. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  1132. 

The  fact  that  the  body  of  tli*  notico  is  la 
the  wtitiag  of  another  will  not  raise  the  pre- 
sumption that  the  instrument  was  signed  in 
blank.  Browning  v.  Andrews,  3  McLean 
(U.  8.)  576,  4  Fed.  C^s.  No.  2,040. 

80.  Crawford  v.  Mobile  Branch  Bank,  7 
Ala.  205;  Curry  r.  Mobile  Bank,  8  Port. 
(Ala,)  300;  Palmer  r.  Whitney,  21  Ind. 
03. 

81.  Kentucky.— me'ken  v.  Citizens'  Bank, 
22  Ky.  I^  Rep.  1652,  60  8.  W.  925. 

Maasachutetle. —  Williams  v.  Wade,  1  Mete. 
(Mass.)   82. 

Michigan. —  Snow  r.  Perkins,  2  Mich.  238. 

Xeic  Bampehire. —  Simpson  c.  White,  40 
N.  H.  640;  Williams  v.  Putnam,  14  N.  H. 
640,  40  Am.  Dec.  204  (holding  that  if  the 
place  of  indorsement  does  not  appear  it  will 
be   presumed  to  be  the  domicile  of   the  in- 

Ncif  Forfc.— Aymar  v.  Sheldon,  12  Wend. 
(N.  Y.)  439,  37  Am.  Dec  137.  See  also 
Leavenworth  v.  Brockway,  2  Hill  (N.  Y.) 
201. 

North  Carolina. —  Commercial  Nat.  Bonk 
v.  Gastonia  First  Nat.  Bank,  116  N.  C.  783, 
24  S.  E.  624.  64  Am.  St.  Rep.  763,  32  L.  R.  A. 
712;  Hat«her  e.  McMorine,  15  N.  C.  122. 
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bill  was  drawn  or  the  ittdortement  of  the  paper  WM  made  which  was  in  force  at 
the  time  the  notice  was  given,"  governs  the  Bufficiencj  of  the  notice  of  dishonor. 
B.  Excuses  For  Onalsflloii  of,  or  Delay  In,  Demand  or  Notice  —  i.  in 
Benebal.  Both  upon  reason  and  authority,  the  same  facts  which  wonld  dispense 
with  or  escuee  delay  in  giving  notice  will  constitnte  a  like  excnse  as  to  protest,** 
although  where  demand  need  not  for  proper  reasons  be  made  notice  slionid  be 
sent  to  the  indorsers,  if  reasons  do  not  exist  excusing  that  also."  Jnst  what  cir- 
cnmstances  will  exease  a  failure  or  delay  must  be  determined  largely  by  the  facte 
and  cireamstancea  of  the  particular  case  and  are  seldom  governed  by  sjiy  fixed 
rule."  Whenever  the  conditions  presented  are  soclt  that  demand  or  notice  woold 
be  nseless^  and  ineffectnal"  they  will  be  excused ;  and  an  exercise  of  doe  and 
reasonable  diligence  on  the  part  of  tlie  holder  to  make  demand  or  notice  consti- 
tates  sufficient  excuse."     Hence  any  inevitable  or  unavoidable  accident  or  nnfore- 


IB2. 

ConiTa,  Wooley  v.  Lyon,  117  111.  244,  « 
N.  E.  88S,  S7  Am.  Rep.  S67  ioverraling  by 
iiupHcntion  Belford  r.  Bangs,  15  111.  App. 
70] ;  Rotlischild  e.  Currie,  1  Q.  B.  43,  5  Jur, 
865,  10  L.  J.  Q.  B.  77,  4  P.  A  D.  737.  41 
E.  C.  L.  428:  Hirtichfeld  c.  Smith,  L.  R.  1 
C.  P.  340,  1  H.  i  R.  284,  12  Jur.  N.  S.  623, 
35  L.  J.  C.  P.  177,  14  L.  T.  Rep.  N.  S.  886, 
14  VVklf.  Rep.  4.'>6  (holding  that  on  a  bill 
indorsed  in  England  and  payable  in  Franoe 
the  sulllciencj  and  reason  a  oleneee  of  the  no- 
tice was  determined  by  the  law  of  France). 

See  7  Cent.  Dig.  tit.  "  Billa  and  Notes," 
j  1052. 

Tlie  reason  for  this  rule  when  applicable  to 
the  indoraer  ia  that  the  indorsement  ia  equiva- 
lent to  a  new  bill  drau'n  upon  the  eame 
drawee;  and  hence  the  rights  and  liabilitiw 
ot  the  indorser  must  be  governed  by  the  law 
of  the  place  ot  the  contract,  in  iike  manner 
as  those  of  the  drawer  are  to  be  governed 
by  the  laws  ot  the  place  where  his  contract 
is  made.  Ajmar  v.  Sheldon,  12  Wend.  ( N.  Y. ) 
433.  27  Am.  Dec.  137. 

83.  PritehArd  v.  Soott,  7  Mart.  N.  S.  (La.) 
491;  State  Bank  v.  Rowel,  6  Mart.  N.  S. 
(La.)   506;  Levering  c.  Washington,  3  Minn. 


83.  Hull  t 


rs,  90  Ga.  874,   16   S.  E.       Bruce 


41U. 

85.  Windham  Bank  v.  Norton,  22  Conn. 
213,  56  Am.  Dec.  397.  See  also  State  Bank 
V.  Croft,  3  McCord  (S.  C.)  622;  Bailey  c. 
Bodenham,  IB  C.  B,  N.  S.  288,  10  Jur.  N.  S. 
821,  33  L.  J.  C.  P.  2.^2,  10  L.  T.  Rep.  N.  S. 
422,  12  Wkly.  Rep.  865,  111  E.  C.  L. 
288. 

An  accident,  mistake,  or  trnwarrAated  in- 
terference hy  mail  antfaotitles,  to  a  notice 
passing  through  their  hands  in  due  course 
of  mail  is  a  good  excuse  for  delay  ( Windham 
Bank  r.  Norton,  27  Conn.  213,  SB  Am.  Dec. 
397;  Pier  v.  Heinrichshoffen,  67  Uo.  163,  29 
Am.  Kep.  601;  Newbold  o.  Boraef,  166  Pa. 
St  227,  2«  AU.  306)  Jonea  ff.  Wardell,  6 
WatU  ft  S.  (Pa.)  399.  Compore  Grant  v. 
[Zin,  a,  2] 


Long,  tS  La.  402,  holding  tiiat  no  irr^ulan- 
ties  of  the  mail  which  prevent  a  bill  from 
arriving  in  season  will  excnse  its  uon-pre- 
tentment  for  payment  on  the  day  it  ia  due), 
although  if  the  delay  is  caused  in  part  by 
the  holder's  mistake  in  addressing  the  drawee 
presentment  in  proper  time  will  not  be  ex- 
cused (Schofleld  D.  Bayard,  3  Wend.  (N.  Y.) 
488). 

An  injanction  restraining  the  collection  of 
the  note  ia  a  good  excuse  both  for  demand 
and  notice.  Williams  c.  Bartlett,  4  Lea 
(Tenn.)  620.  See  also  Lovett  V.  Gorawell, 
6  Wend.  (  N.  Y.)  3B9. 

Holiday. —  Where  according  to  the  custom 
of  a  particular  country  vessels  are  not  al- 
lowed to  clear  during  the  Chrietmaa  holidays, 
this  circumstance  wUl  excuse  delay  in  giving 
notice  when  the  cause  of  the  delay  is  attribu- 
table to  such  custom.  Martin  v.  Ingersoll, 
8  Pick.  (Mass.)  1. 

Where  the  atepa  neceaaary  to  fix  liahUitr 
are  prevented  by  the  indotser,  which  puts  the 
holder  of  the  note  off  his  guard,  the  tatter  ia 
excused  and  liability  attaches  to  the  former; 
but  such  act  must  precede  the  time  of  tb« 
doing  of  the  things  which  would  fix  the  in- 
dorser's  liability,  for  if  the  indorser  is  onctt 
released  from  liability  on  account  of  the  neg- 
ligence o!  the  holder  the  subsequmt  acts  of 
tui  indorser  will  not  revive  bis  liabilitv. 
Lytle,  13  Barb.   (N.  Y.)  163. 

BO.  As  where  the  indorser  has  discharged 
the  maker  from  liability  by  a  release  and 
settlement  (Burke  o.  McKay,  2  How,  (U.  S.) 
Oe,  11  L.  ed.  181)  or  wher«  a  draft  is  in  the 

fflsesBi□n  of  the  drawer  until  after  ma- 
ity   (Lomaz  v.   Smyth,   60  Iowa  223). 

87.  Salisbury  c,  Bartleson,  39  Minn.  365, 
40  N.  W.  266. 

The  special  dicomstaneea  ahonld  he  anA 
«■  to  tender  it  fmpoaaible  to  act  earlier 
without  damage  or  inconvenience  beyond 
stioh  as  would  be  incidental  to  the  ordinary 
course  of  business.  Phcenix  Ins.  Co.  r.  Gray, 
13  Mich.  191. 

as.  Colt/OTRKL. — Oarver  v.  Downie,  33CaL 
176. 

Connecticut. — -.Windham  Bank  D.  Norton, 
22  C<Hm.  213,  56  Am.  Dec.  397. 

/ndiana.— Hoffman  c.  HollingewMlh,  W 
Ind.  App.  3S3,  37  N.  E.  960. 
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Men  occnrrenoe  not  attribntable  to  the  fanit  of  the  holder  is  an  excuse,  provided 
the  holder  makes  presentment  or  gives  notice  as  soon  afterward  as  he  is  able.** 

2.  ABSCOHDiHO,  Bemoval,  or  Absbmce  — a.  or  Maker  or  Aeeeptor.  The 
absconding  of  the  maker  or  accepter  before  the  matorit^  of  a  note  or  bill "  or  his 
removal"  from  the  state"  witriout  providing  a  place  where  demand  may  be 
made  is  generally  speaking  an  excuse  for  not  mnking  demand,"  although  diligence 
ehonld  be  exercised  in  making  inqniry  for  him;**  bnt  tlie  bare  fact  of  absence 
from  home  is  not  of  itself  snfficient  to  escnse  demand  or  a  delay  until  the 
obligor  shall  have  retamed.'"    The  absconding  or  removal  of  the  maker  or 


PentMylDanid. —  SiDTtli  V.  Hawthorn,  3 
Bawle  {Pa.}   365. 

TermoMi.— Blodgett  F.  Durgin,  32  Vt  361. 

I7ntte<l  Btatea. —  Qsllagher  p.  Roberta,  2 
Wash.   (U.  S.)   191,  g  Fed.  Cm.  No.  5.193. 

88.  Windham  Bank  r.  Korton,  22  Conn. 
213,  56  Am.  Dee.  397;  Labadiol«  v.  L»ndrf, 
^20  La.  Ann.  149 ;  Jex  i-.  Tureaud,  19  La.  Ann. 
64;  Harp  c.  Kenner,  19  Lft.  Ann.  63. 

The  class  of  scddents,  casnaltiei,  or  circtim- 
ttsDces  ivhich  will  excuse  is  said  to  include 
those  which  render  it  morally  or  physically 
impossible  to  make  auch  presentment.  Wind- 
ham Bank  e.  Norton,  etc.,  Co.,  22  Conn.  213, 
66  Am.  Dec.  397.  See  also  Moody  v.  Mack, 
43  Mo.  210. 

A  heavy  rain  and  the  ordinary  inconven- 
ience incidental  to  it  will  not  eicuae  a  fail- 
ure to  demand  payment  of  a  note  when  due. 
Barker  c.  Parker,  6  Pick.   (Moss.)  BO. 

90.  LouisiOfW.— Wolfe  v.  Jewett,  10  l4i. 
383. 

HaaiacKatettt.^-  Putnam  v.  Sullivan,  4 
Mass.  45,  3  Am.  Dec.  206. 

Jf iMoun'.—  Plahto  f.  Patchin,  26  Mo.  339. 

Weio  Yorfc.—  Bruce  v.  Lytle,  13  Barb, 
(N.  Y.)  163;  Taylor  v.  Snyder.  3  Den.  (N.  Y.) 
145,  46  Am.  Dec.  457. 

OMo.— McClelland  t.  Bishop,  42  Ohio  St. 
1,13. 

Ptrvnxylvania. —  Lehman  v.  Jones,  1  Watta 
k  S.  (Pa.)  126,  37  Am.  Dec.  435;  Duncan  m. 
McCullough,  4  Serg.  &  R.  (Pa.)  480;  Becker 
r-  Levy,  5  Pa.  L.  J.  Rep.  296. 

South  Caroltna. —  Gillespie  r.  Haunahai>,4 
McCord  (S.  C.)  503;  McClellan  d.  Clarke,  2 
Brev.  (S.  C.)   106. 

T&>vnea»ce, —  Ratcliff  v.  Planters'  Bonk,  2 
Sneed  (Tenn.)   42S. 

See  7  Cent.  Dig.  tit.  "Bills  and  Not«a," 
I  1036. 

91.  If  the  maker  resides  in  another  state 
or  country  at  the  time  of  maJdng  as  well  as 
at  the  maturity  of  a  note  and  his  residence 
U  known  to  the  holder,  it  has  been  held  that 
the  indorser  is  entitled  to  have  the  note  pre- 
aented  for  payment  at  such  foreign  residence. 
Bradley  v.  Patton,  61  Ala.  108;  Orleans  Bank 
C.  Whittemore,  12  Gray  (Mass.)  469,  64  Am. 
Dec.  60S;  Spies  e.  Oilmore,  1  N.  Y.  321 
[offrmiM  Gilmore  v.  Spies,  1  Barb.  (N.  Y.) 
158];  Taylor  p.  Snyder,  3  Den.  (N.  Y.)  14S, 
45  Am.  Dec.  457 ;  Gist  v.  Lybrand,  3  Ohio 
307,  17  Am.  Dee.  695.  But  it  is  not  necea- 
•ary  to  demand  payment  at  the  maker's  for- 
eign residence,  although  unchanged  since  the 
making  of  the  note,  if  the  paper  bears  dat« 
•t  a  place  within  the  state  (Selden  d.  Wash- 


ington, IT  Md.  370,  79  Am.  Dec.  669;  Ricketts 
D.  Pendleton,  14  Md.  320;  Smith  t'.  Philbrick, 
10  Gray  (Mass.)  252,  69  Am.  Dec.  315),  and 
inquiry  for  the  maker  at  the  place  of  date 
is  in  such  case  sutlicient  (Hepburn  t'.  To- 
ledano,  10  Mart.  (La.)  643,  13  Am.  Dee.  345; 
Smith  r.  Philbnck,  10  Gray  (Mass.)  252,  60 
Am.  Dec.  315). 

02.  Removal  to  another  portion  of  the 
Mune  state  or  jurisdiction  Is  not  sufficient  to 
excuse  demand,  provided  his  place  of  resi- 
dence could  be  ascertained  with  reasonable 
diligence.  Oakey  C.  Beauvais,  11  La.  487; 
AnderBon  r.  Drake,  14  Johns.  (N.  Y.)  114,  7 
Am.  Dec.  442;  Reid  v.  Morrison,  2  Watts  &  S. 
(Pa.)  401. 

93.  Joicn.—  Whitel;  c.  Allen,  56  Iowa  224, 
9  N.  W.  190,  41  Am.  Rep.  99. 

Kentucky. —  Taylor  p.  Illinois  Bank,  7  T. 
B.  Mon.  (Ky.)  576. 

JfoasiichiMetts. —  Widgery  p.  Munroe,  tt 
Mass.  449. 

fSexD  Bampihire. —  Caldwell  P.  Porter,  17 
N.  H.  27. 

New  York.—  Smith  P.  Poillon,  87  N.  Y.  390, 
41  Am.  Rep.  402 ;  Adams  v.  Leland,  30  N.  Y. 
309;  Foster  p.  Julien,  24  N.  Y.  28,  SO  Am. 
Deo.  320;  Taylor  p.  Snyder,  3  Den.  (N.  Y.) 
145,  45  Am.  Dec.  457 ;  Cununings  p.  Fisher, 
Anth.  N.  P.  (N.  Y.)  1. 

North  Carolina. —  Moore  d.  Coffield,  12  N.  C. 
247. 

Ohio.—  Gist  V.  Lybrand,  3  Ohio  307,  17  Am. 
Dec.  505. 

Fennaylvania.-^'Reii  t.  Morrison,  2  Watts 
k  S.  (Pa.)  401. 

BoMth  Carolina. —  Gillespie  p.  Haunahan,  4 
McOord  (S.  C.)  603. 

United  States. —  McOruder  p.  Washington 
Bank,  9  Wheat.  (U.  S.)  506,  6  L.  ed.  170. 

See  7  Cent,  Dig,  tit,  "  Bills  and  Notes," 
i   1036. 

94.  Pierce  P.  Cate,  12  Cush.  (Mass.)  190, 
69  Am.  Dec.  176  [overrvling  Putnam  p.  Sul- 
livan, 4  Mass.  45,  3  Am.  Dec.  206] ;  Duncan 
V.  McCullough,  4  Serg.  &  R.  (Pa.)  480; 
Oalpin  V.  Hard,  3  McCord  (S.  C.)  394,  15 
Am.  Deo.  640;  Starke  P.  Cheeaeman,  1  Ld. 
Ravm.  538.  See  also  Browne  V.  Boulton,  0 
U.  'C.  Q.  B.  64. 

90.  Arkansaa. —  Levy    p.    Drew,    14    Ark. 


334. 


—  lAwrenee  c.  Balston,  3  Bibb 


Kentucky.^ 
(Ky.)    102. 

Louisiana. —  Puig  V.  Carter,  20  La.  Ann. 
414;  McCrummen  P.  McCrummen,  5  Mart. 
N.  S.  (La.)  158. 

Mauaehtuettt. —  Shaw  v.   Heed,    12    Pkik. 
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Accepter  ib,  however,  excuse  for  the  timely  obeervance  of  the  nsnal  precedent 
conaitiooB  aa  to  him  only,  and  does  not  excuse  the  giving  of  notice  of  dod- 
paymeiit  to  the  indorse r." 

b.  Of  Indoraer.  The  removal  or  absconding  of  the  indorser  ie  a  good  excuse 
for  failure  to  give  him  due  notice  of  dishonor  where  \as,  whereatwnts  cannot  be 
Ascertained  by  ordinary  diligence.*' 

8.  Absence  of  Funds  Wrrn  Dbawbb  and  No  Reasonable  Ezpectatioh  w  Accbpt- 
ANCB  —  a.  Rule  Stated  —  (i)  In  General.  Where  the  drawer  has  no  fnnds  in 
tlie  hands  of  tlie  drawee,  no  reasonable  expectation  of  afterward  liaving  snch 
funds,  or  no  reasonable  belief  or  nght  to  assume  that  the  bill  will  be  honored, 
formal  presentment  or  notice  are  unnecessary  to  charge  1dm,"  altliough  notice  is 


(Mass.) 


.  Stiinpso 


Uinttcaota. —  MichAud  c.  Legarde,  4  Kimi. 

Wcw  Eampthirv. —  Dennie  v.  Walker,  7 
N.  H.  ITO. 

England.—  Sands  t>.  Clarke,  S  C.  B.  7S1,  U 
Jur.  352,  19  L.  J.  C.  P.  84,  85  E.  C.  L.  751. 

U  tht  acceptei  realdea  at  ■  hotel,  but  leaves 
it  for  several  days,  an  iiK^uiiy  for  him  at  the 
—  "  id  will  excuse  a.  It" — 

Wotta    for    preaenti 
Belmont  Bank  p.  Patterson,  17  Ohio  78, 

96.  Hilbom  r.  Artus,  *  111.  344;  Graf  ton 
Bank  v.  Cox,  13  Gray  (Mass.)  503;  Sba-w  v. 
Beed,  12  Pick.  (Mass.)  132;  May  r.  Coffin,  4 
Mass.  341  i  Uichaud  v.  Lagarde,  4  Minn.  43; 
Williams  v.  Matthews,  3  Cow.  (N.  Y.)  252. 

97.  Nailor  v.  Bowie,  3  Md.  251 ;  Becker  v. 
Levy,  6  Pa.  L.  J.  Rep.  288;  Williams  v.  U.  S. 
Bank,  2  Pet  (U.  S.)  M,  7  L.  ed.  380;  Walwyn 
o.  St  Quintin,  1  B.  A  P.  6S2,  2  Esp.  615; 
CroBse  V.  Smith,  1  M.  ft  S.  545,  14  Rev.  Rep. 
920;  Bowee  C.  Howe,  6  Taunt  30,  14  Rev. 
Rep.  70O,  1  E.  0.  L.  80;  Sturges  o.  Derrick, 
Wightw.  76. 

98.  Alabama.— Tarver  c.  Nance,  5  Ala. 
712;  Foard  v.  Womaek,  2  Ala.  3S8;  Ann- 
vtrong  p.  Gay,  1  Stew.   (Ala.)    175. 

Arkantas. —  Sullivan  c.  Deadman,  23  Ark. 
14;  McRae  v.  Rhodes,  22  Ark.  315. 

California. —  Cashman  o.  Harrison,  90  CaL 
S97,  27  Pac.  2S3. 

ItlinoU. —  Kupfer  v.  Galena  Bank,  34  111. 
328,  86  Am.  Dec.  309;  Brower  e.  Rupert,  24 
111.  1S2. 

Indiana. —  Culver  v.  Marks,  122  Ind.  564, 
23  N.  E.  1088,  17  Am.  St  Eep.  377,  7  L.  R.  A. 
489. 

Iowa. —  Kimball  v.  Bryan,  58  Iowa  6^, 
10  N.  W.  218. 

Kentucky.—  Clarke  P.  Castleman,  1  J.  J. 
Marsh.   (Ky.)   69. 

Iioutsiana. —  Blum  v.  Bidwell,  20  La.  Ann. 
43;  Anderson  v.  Folger,  II  La.  Ann.  209; 
Bradford  v.  Cooper,  I  La.  Ann.  325;  Grain 
«.  Robert,  3  Mart.  N.  S.  (La.)   146. 

Maine. —  Bumham  v.  Spring,  22  Me.  499. 

Uaryland.—  Orear  C.  McDonald,  9  Gill 
(Md.)  350,  G2  Am.  Dec.  703;  Cathell  v.  Oood- 
-win,  1  Harr.  t  O.  (Md.)  468;  Eichelberge^ 
c.  Fluley,  7  Harr.  i,  J.  (Md.)  381,  16  Am. 
Dec.  312. 

Jfuaoohuaetfa. —  Bennregard  v.  Enowlton, 
160  Mass.  396.  31  N.  E.  381);  Shaw  p.  Stone, 
[ZIU.  H,  2,  a] 


,  Robinson, 


,1  Gush.    (Mass.)   228;  Kinsley  t 
21  Pick.  (Mass.)  327. 

Miatiasippi. — A  vent  c.  Maroney,  (Miss.  1S92) 
12  So.  209;. Wood  v.  Gibba,  35  Miaa.  650; 
Cook  p.  Martin,  6  Sm.  1  M.  (Misa.)  379. 

Jfittouri. —  Taylor  p.  Newman,  '7  Mo  ioi , 
Harness  p.  Daviea  County  Sav.  ^ssoc..  ih 
Mo.  367;  Merchants'  Bank  p.  Eask^  t:  ^o 
286,  100  Am.  Dec.  287 ;  Commercial  baok  e. 
Barksdale,  30  Mo.  663. 

N»u>  Forfc.— Mobley  p.  Clark,  28  Barb. 
(N.  y.)  390;  Dollfua  v.  Frosch,  1  Den. 
(N.  Y.)  367 ;  Hoffman  p.  Smith,  1  Cai.  (N.  Y.) 
167. 

North  Carolina. —  Spear  p.  Atkinacoi,  23 
N.  C.  262;  o.  Stanton,  2  N.  C.  271. 

OWo.— Miaer  p.  Trovinger,  7  Ohio  St.  281. 

Pennaj/lvania. — Wollenweber  P,  Ketterlinua, 
17  Pa.  St.  389. 

Rhode  Itland. —  Abom  p.  Bosworth,  1  R.  I. 
401. 

South  Carolina. —  Hubble  v.  Fogartie,  3 
Rich.  (S.  C.)  413,  46  Am.  Deo.  775;  Yongue 
P.  Buff,  3  Strobh.  (S.  C.)  311;  Printema  p. 
Helfried,  1  Nott  4  M.  (S.  C.)   187. 

Tenneuee. —  Golladay  p.  Union  Bank,  8 
Head  (Tenn.)  57;  Oliver  c.  State  Bank,  11 
Humphr.   (Tenn.)   74, 

Teseaa. —  Armendiaz  o.  Sema,  40  Tex.  291 ; 
Kottwitz  p.  Alexander,  34  Tex.  689;  Lewis  c. 
Parker,  33  Tex.  121;  Wood  p.  McMeana,  23 
Tex.  481 ;  Durrum  r.  Eendrick,  4  Tex.  495. 

Wuconstn.— Mehlberg  p.  Tiaher,  24  Wis. 
607. 

United  iSfafej.— Dickins  p.  Beal,  10  Pet 
(U.  S.)  672,  Q  L.  ed.  638;  Hopkirk  r.  Page, 
2  Brock.  (U.  S.)  20,  12  Fed.  Cas.  No.  0,697; 
Cox  p.  Simms,  1  Cranch  C.  C.  (U.  S.)  238, 
6  Fed.  Cas.  No.  3,306;  Valk  p.  Simmons,  4 
Mason  (U.  S.)  113,  28  Fed.  Caa.  No.  16,815; 
Allen  p.  King,  4  McLean  (U.  S.)  128,  1  Fed. 
Cas.  No.  226;  Read  p.  Wilkinson,  2  Wash. 
(U.  S.)  514.  20  Fed.  Cas,  No.  11,611;  Baker 
p.  Galiagher.  1  Wash.  (U.  S.)  461,  2  Fed. 
Caa.  No.   763. 

England. —  Orr  p.  Maginnis,  7  East  359,  3 
Smith  K.  B.  328;  Chatera  p.  Bell,  4  Esp.  48; 
Dennis  v.  Morrice,  3  Esp.  168 ;  Terry  c.  Par- 
ker, 6  A.  £  E.  602,  6  L.  J.  K.  B.  249,  1  N.  &  P. 
752,  W.  W.  t  D.  303.  33  E.  C.  L.  273 ;  Cory 
V.  Scott,  3  B.  A  Aid.  619,  5  E.  C.  L.  356; 
Norton  c.  Pickering,  8  B.  ft  C.  610,  7  L.  J. 
K.  B.  0.  S,  85,  3  M.  ft  R.  23,  16  E.  C.  L.  302; 
Van  Wart  r.  Woolley,  3  B.  ft  C.  439,  10 
£.  C.  L.  204,  6  D.  ft  R.  374,  3  L.  J.  K.  B: 
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«till  necessary  to  cliarge  an  indoraer."  When  the  above  rule  was  first  established 
the  courts,  acting  apparently  either  upon  the  theory  tiiat  the  dra^ving  of  a  bill, 
when  the  drawer  knew  that  he  had  no  effects  in  the  hands  of  the  drawee,  was  a 
fraud,  or  that  a  knowledge  that  it  would  pivbably  be  dislionored  was  tantamount 
to  notice,  held  that  mere  laclc  of  funds  in  the  hands  of  tiio  drawee  was  of  itself 
snfBcient  to  excuse  notice ; '  but  it  may  now  be  said  to  be  well  established  that 
the  drawer  is  entitled  to  notice  if  he  uad  reasonable  ground  to  expect  that  his 
bill  would  be  honored,  although  he  had  no  efiects  in  the  drawee's  hands.' 


O.  S.  SI,  B.  &  M.  4,  SI  E.  G.  L.  aSO;  LaB4t« 
V.  Slatter,  6  Bing.  623,  8  L.  J.  C.  P.  O.  S. 
273,  4  M.  A:  P.  457,  31  Est.  Rep.  610,  19 
K  C.  L.  282;  L^fge  c.  Thorpe,  2  Campb.  310, 
12  Eaat  171;  Hill  <o.  Heap,  D.  £  R.  N.  F.  57, 
25  Rev.  Rep.  7B1,  10  E.  C.  L.  436;  Wirth  e. 
Austin,  L.  R.  10  C.  P.  689,  32  L.  T.  Rep. 
N.  S.  669;  Csrew  i:.  Duckworth,  L.  R.  4  Each. 
313.  38  L.  J.  Exch.  149,  20  L.  T.  Rep.  N.  S. 
«92.  17  Wkly.  Rep,  927;  Gale  V.  WaUh,  6 
T.  R.  239,  S  Rer.  Rep.  680;  Bickerdike  v. 
Bollman,  1  T.  R.  406,  1  Rev.  Rep.  242. 

See  7  Cent.  Dig.  tit.  "  BiIIb  and  Notes," 
I  1042. 

DeUya  In  piawiitatlota  are  immaterial 
therefore  in  such  case.  Hoyt  V.  Seeley,  18 
Conn.  363;  Emery  v.  HobBon,  63  Me.  32; 
Eicbelberger  c.  Finley,  7  Harr.  A  J.  |Md.) 
381,  1«  Am.  I>ec.  312. 

This  rale  applies  to  foreign  and  inland 
bills  (Legge  v.  Thorpe,  2  Campb.  310,  12 
£ast  171;  Rogers  e.  Stephens,  2  T.  R.  713, 
1  Rev.  Rep.  605;  Bickerdike  a.  BoUman,  1 
T.  R.  405,  1  Rev.  Rep.  242),  checks  (Law- 
rence c.  Schmidt,  36  111.  440,  85  Am,  Dec  371 ; 
Howea  v.  Austin,  36  111,  306;  Warrensburg 
Co-operative  Bldg.  Assoc,  t.  Zoll,  83  Mo,  94; 
Healy  u.  Oilman,  1  Boaw.  (N.  Y.)  235;  Fitch 
T.  Redding,  4  Sandf.  |N,  Y.).130;  Coyle  c. 
Smith,  1  E.  D,  Smith  (N.  Y.)  400;  Sterrett  v. 
RosoicTantz,  3  Pbila.  (Pa.)  64,  16  Leg.  Int. 
{S3.  And  see  Banes  asd  BANKino,  S  Cyc.  633, 
note  76),  and  drafts  (Ransom  t>.  Wheels,  12 
Abb.  Pr.   (N,  Y.)   139). 

89.  Caii/'omia.—  Applegarth  t).  Abbott,  64 
Cal.  469,  2  Pac.  43. 

JTentucA^. —  Slack  V.  Longshaw,  8  Ky.  L. 
Rep.  166. 

A'etnufca.— Steele  t>,  Russell,  5  Kebr.  211. 

ff  ew  yorb. —  Mobawk  c,  Broderick,  10 
Wend.  (N.  Y.)  304, 

A'«rtA  Caroltno, —  Denny  p.  Palmer,  27 
N.  C.  610. 

Tennessee. —  Harwood  0,  Jarris,  6  Sneed 
(Tenn.)  375. 

Untfed  Statea. —  RamduloHday  v.  Darieui, 
4  Wash.  (U.  8,}  61,  20  Fed.  Cas.  No.  11,643. 

fn^Iand,— Walwyn  v.  St.  Quintln,  1  B.  «  P. 
062,  2  Esp.  515;  Foster  e.  Parker,  2  C.  P.  D. 
18,  46  L.  J.  C.  P,  77,  25  Wkly.  Rep,  321; 
Brown  v.  Haffey,  15  East  216;  Saul  c.  Jones, 
1  E.  i  E.  59,  6  Jur.  N.  8.  220,  28  L.  J.  Q.  B. 
37,  7  Wkly,  Rep.  47,  102  E.  C.  L.  89;  Wilkes 
ti.  Jacks,  Peake  202;  Goodall  C.  Dolley,  1 
T.  R.  712,  1  Rev.  Rep.  372. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1042. 

1.  Alabama. —  Foard  v.   Womacl^  2  Ala. 


Illinoit. —  Brower  i>.  Rupert,  24  111.  182. 

Kmtttoky.—  See  Baxter  V.  Graves,  2  A.  K. 
Marsh.   (Ky.)   152.  12  Am.  Dec.  374. 

yev>  York. —  See  Franklin  P.  Vanderpool, 
1  Hall  (N.  Y.)  78. 

Penntylvania. —  See  Case  p.  Morris,  31  Pa, 
St.  100,  where  the  origin  of  the  exception  is 
commented  upon. 

England.—  Cory  v.  Scott,  3  B.  4  Aid.  610, 
3  E.  C,  L,  356;  Fitwerald  e.  Williams,  « 
Bing.  N,  Cas.  88,  B  L.  J.  C.  P.  41,  8  Scott  271, 
37  E.  C.  L.  512;  Clegg  v.  Cotton,  3  B.  ft  P. 
230;  Et  p.  Heath,  2  Rose  141,  2  Ves.  ft  B. 
240;  Bickerdike  v.  Bollman,  1  T.  R,  405,  1 
Rev,  Rep.  242  (which  case  is  generally  cited 
as  the  first  to  establish  the  exception). 

See  7  Cent.  Dig.  tit,  "Bills  and  Notes," 
i  1042. 

2.  Alabama. —  Hill  c.  NottIb,  2  Stew,  ft  P. 
(Ala,)   114. 

Florida. —  Joseph  r.  Salconon,  19  Fla.  623; 
Pitts  V.  Jones,  9  Fla.  519. 

/Hinoia.— Welch  v.  B.  0.  Taylor  Mfg.  Co.. 
82  111.  579;  Walker  r.  Rogers,  40  HI.  278,  80 
Am.  Dec.  348;  Kupfer  v.  Galena  Bank.  34  III. 
328,  85  Am.  Dec.  309. 

Louisiana. —  Johnson  v.  Flanagan,  26  La. 
Ann.  689;  Gardner  r.  McDaniel,  20  L^i.  Ann. 
472;  Eaatin  C.  Osborn,  26  1a.  Ann.  163) 
Louisiana  State  Bank  v.  Buhler,  22  La.  Ann. 
83;  Scott  t>.  McCulloch,  16  La.  Ann.  242; 
Williams  v.  Brashear,  19  1a.  370;  Blood- 
good  V.  Hawthorn,  0  Ia.  124, 

Maine.—  Campbell  v.  Pettengill,  7  Me.  126, 
20  Am.  Dec.  349. 

Maa»achu»ett4. —  Grosvenor  v.  Stone,  6 
Pick.  (Moss.)  79;  Stanton  v.  Blossom,  14 
liaas.  116.  7  Am.  Dec.  I9B;  Blakely  v.  Grant, 
6  Mass.  386, 

Ui»»i«»ippi. —  Dunbar  v.  Tyler,  44  Miss,  1; 
Rifihie  p.  McCoy,   13  Sm.  ft  M.   (Miss.)   541. 

Uitsouri. —  Merchants'  Bank  t.  Eaaley,  44 
Mo,  286,  100  Am.  Dec.  287 ;  Commercial  Bank 
p.  Barksdale,  36  Mo,  563. 

iVeiD  York. —  Robinson  v.  Ames,  20  Johns. 
(N.  Y.)   146,  11  Am.  Dec.  259. 

North  Carolina. —  Austin  c.  Rodman,  8 
N,  C.  194,  »  Am.  Dec.  630. 

roiWM,— Cole  p.  Wintercost,  12  Tex.  U8; 
Durrum  p.  Hendrick,  4  Tex.  496. 

United  State*. —  Knickerbocker  L.  Ins.  Co. 
p.  Pendleton,  112  U.  8.  696,  6  S.  Ct.  314,  28 
L,  ed.  866:  French  c.  Columbia  Bank,  4 
Craneh  (U.  S.)  141,  2  L.  ed,  670;  Olshausen 
p.  Lewis,  1  Biss.  (U.  8.)  419,  18  Fed.  Cas. 
No.  10,607;  Hopkirk  p.  Page,  2  Brock.  lU.  S.) 
20.  12  Fed.  Cas.  No.  6,007 ;  Mackall  p.  Ooax- 
ler,  2  Cranch  C.  C.  (V.  S.)  240,  16  Fed.  Cas. 
No.  8,835;  In  re  Brown,  2  St«ry  (U.  S.)  602, 
[XIII,  H,  8,  m,  (1)} 
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(n)  Wbat  CoiTBirrvrts SxA8»iTASLB ExpscTATioy.  What  joatifiee  a  "rea- 
sonable expectation  "  that  a  bill  will  be  honored,  or  in  other  worde  inanres  to  tlio 
drawer  the  right  to  demand  and  notice,  depends  npon  the  attendant  circamstances 
of  the  particolftr  case ;'  but  they  shonld  be  saclt  as  wonld  indnce  a  merchant  of 
common  prudence  and  ordinary  regard  for  his  commercial  credit  to  draw  a  like 
bill.*  Wliere  there  is  a  mnning  aceonnt  between  the  drawer  and  drawee,*  where 
the  drawee  is  indebted  to  the  holder,*  or  where  the  drawee,  who  was  a  factor  of 
tlie  drawer,  was  accnstomed  to  accept  the  drafts  of  the  drawer,''  tlie  drawer  is 
justified  in  the  expectation  that  the  Dili  will  be  honored.     In  some  jurisdictions 

4  Fed.  Caa.  No.  1.096,  fl  I*w  Rep.  808,  10 
Hunt.  Mer.  Msg.  377. 

England. —  Rucker  c.  Hilkr,  3  Cftmpb.  217, 
le  East  43,  14  Rev.  Rep.  278;  L^ge  e.  Thorpe, 
2  Csmpb.  310,  12  East  171;  Sta^  v.  Okines, 
]  Esp.  332. 

See  7   Cent.  Dig.   tit.   "Billa   and  Notes," 

1  1D42. 
3.  B«  vlU  be  justified  In  ezpectinE  an  ac- 
ceptance of  bis  bill  wfaeire,  on  making  a  con- 
eignnient  to  the  drawee,  he  draws  before  such 
consignment  comes  to  hsjid,  where  he  omits 
to  send  the  bill  of  lading  to  the  consi^ee, 
where  goods  were  lost,  where  there  is  a 
fluctuating  balance  between  him  and  the 
drawee,  or  where  the  drawee  bas  been  in  the 
habit  of  accepting  bills  of  the  drawer  without 
regard  to  the  state  of  their  accounts  (Dickius 
r.  Beal,  10  Pet.  (U.  S.)  672,  9  L.  ed.  638)  ; 
where  t^e  drawer  has  on  deposit  collaterals 
and  secuiities  exceeding  his  indebtedness  to 
the  drawee  or  where  there  is  a  fluctuating 
balance  remaining  uneettled  between  the  par- 
ties (Commercial  Bank  c.  Barkadale,  3G  Mo. 
5S3);  where  the  drawer  has  provided  funds 
to  meet  the  bili  which  b;  accident  failed  to 
reach  the  drawee  in  time  (Edwards  i'.  Moses, 

2  Nott  &  M.  (S.  C.)  433,  10  Am.  Dec.  615) ; 
or  where,  although  having  elTects  in  the  hands 
of  the  drawee,  he  is  indebted  to  him  in  a 
larger  amount  and  the  drawee  has  appro- 
priated such  effects  to  the  payment  of  the 
antecedent  deM  (Ulackhan  t'.  Doren,  2  Campb. 
603,  II  Rev.  Rep.  77B).  See  also  Walwyn  v. 
St.  Quintin,  1  B.  &,  F.  Qo2,  2  Esp.  515;  Spooner 
p.  Gardiner,  ft.  &  M.  84,  21  K  C.  L.  707. 

Authority  from  tha  drawee  to  draw  consti- 
tutes a  reasouable  expectation  of  payment,  al- 
though no  funds  are  in  the  drawee's  hands. 
Bloodgood  V.  Hawthorn,  6  La.  124;  Austin  v. 
Rodman,  8  N,  C.  1S4,  9  Am.  Dec.  630, 

Where  a  bill  of  ezchinge  is  drawn  against 
tlie  conBignment  before  the  arriTal  of  the 
goods,  a  reasonable  expectation  at  once  arises 
that  the  bill  will  be  accepted,  and  the  drawer 
is  theiefore  entitled  to  notice  (Joseph  v,  Salo- 
mon, 19  Fla.  623;  Rabins  v.  Gibson,  3  Campb. 
334,  1  M.  &  S.  288.  See  also  Orear  i:  Mc- 
Donald, 9  Gill  (Md.)  360,  52  Am.  Dec.  703), 
although  the  acceptance  is  refused  because  of 
the  damaged  condition  of  the  goods  upon 
their  arrival  (Rucker  v.  Hiller,  3  Campb.  217, 
16  East  43,  14  Rev.  Rep.  278);  but  if  the  bill 
of  lading  against  which  the  bill  of  exchange 
is  drawn  is  pledged  as  security  for  the  pay- 
ment of  the  bill,  and  acceptance  is  refused 
because  tlie  bill  of  lading  is  not  deliTered  to 
the  drawee  the  drawer  would  not  be  entitled 


[xni,  H,  8,  a.  (II)] 


to  notice  (Schnehordt  «.  Hall,  3«  Hd.  590, 
11  Am.  Rep.  614). 

Attachment  of  the  funds  in  the  hands  of 
the  drawee  aft«r  the  bill  has  been  drawn  will 
not  dispense  with  the  giving  of  notice  to  the 
drawer.  Stanton  v.  BlOESOm,  14  Mass.  116,  T 
Am.  Dec.  108. 

4.  Cathell  r.  Goodwin,  1  Harr.  t  G.  (Md.) 
468,  471,  where  it  is  said:  "  The  reasonable 
grounds  required  by  law  are  not  such  as 
would  excite  an  idle  hope,  a  wild  expectation 
or  a  remo(«  probability,  that  the  bill  might 
be  honored,  but  such  as  create  a  full  expecta- 
tion,  a   strong  probability  of   its   payment." 

Abaence  of  legal  tender  on  deposit. —  It  the 
drawer  draws  bills  payable  in  dollars,  but 
has  on  deposit  only  depreciated  bank-notes, 
he  will  not  be  entitled,  to  demand  and  notice 
(Lawrence  c.  Schmidt,  35  III.  440,  85  Am- 
Dec.  371;  Pack  v.  Thomafl,  13  Sm.  A  M. 
(Miss.)  11,  ei  Am.  Dec.  135),  although  it 
would  seem  that  it  must  appear  that  the 
bank-bills  were  depreciated  in  value  at  the 
time  the  deposit  was  made  (Willetts  c.  Pain^ 
43  III.  432).  See  also  Kimball  v.  Bryan,  5ft 
Iowa  632,  10  N.  W.  218. 

If  acceptance  was  nnderstood  to  be  condi- 
tioned upon  the  peifonnance  of  certain  act* 
by  the  drawer,  he  must  upon  bis  part  per- 
form such  conditions  to  be  entitled  to  notice. 
Rhett  V.  Poe,  2  How.  (U.  S.)  457.  11  L.  ed. 
338.  See  also  English  o.  Wall,  12  Rob.  (La.) 
132. 

5.  Hill  c.  Norris,  2  Stew.  A  P.  (Ala.)  114; 
Gardner  v.  McDaniel,  26  La.  Ann.  472:  Ur- 
quhart  c.  Thomas,  24  La.  Ann.  96;  Hopkirk 
V.  Page,  2  Brock.  (U.  S.)  20,  12  Fed.  Gas.  No. 
8,607. 

A  shifting  of  the  balance  between  the  two 
will  not  dispense  with  necessity  of  notice- 
(Case  V.  Morris,  31  Pa.  St.  100;  Orr  v.  Magin- 
nis,  7  Esst  361,  3  Smith  K.  B.  328),  but  where 
the  drawer  and  drawee  have  had  a  settle- 
ment of  accounts  between  them  after  th« 
draft  was  drawn,  no  mention  being  made  of 
such  outstanding  draft,  and  it  appeared  that 
the  drawee  was  not  indebted  to  the  drawer, 
it  was  held  that  there  could  be  no  reasonable 
expectation  that  the  draft  would  be  p«id 
(Stewart  v.  Millard,  7  Lans.   (N.  Y.)   373). 

6.  Minehnrt  c.  Handlin,  37  Ark.  276; 
Walker  c.  Rogers,  40  III.  278,  60  Am.  Dec. 
343;  Claridge  V.  Dolton,  4  M.  A  S.  226,  19 
Rev.  Rep.  440  (holding  that  Uiis  was  true,  al- 
though the  indebtedness  was  upon  a  credit 
wbieh  would  not  expire  until  after  tbe  bill 
became  due). 

7.  Dnnbar  e.  Tyler,  44  Miss.  1. 
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the  mere  fact  that  the  drawer  had  do  fnodg  ia  the  hands  of  the  drawee  at  the 
matnrity  of  the  bCl  will  not  diepeose  with  notice  if  lie  had  fands  in  the  hands  of 
the  drawee   at  the  time  of  its  execution  or  anj  time  before  its  maturity.' 

b.  ApplleatioQ  to  Aeeommodatlon  Dnwen  or  IndoraerB.  The  mere  fact  that 
a  hill  ia  drawn  for  the  accommodation  of  other  parties  does  not  dispense  with  the 
neoeaBity  of  notice  if  the  drawer  has  reasonable  sronnda  to  aasnme  that  it  will  be 
honored,  notwithstanding  he  has  no  f  nnds  in  the  hands  of  the  drawee ;  *  hat  if  the 
drawer  or  indorser  is  himself  the  party  accommodated,  inasmnch  as  he  woold 
then  have  the  sole  interest  in  the  payment  and  be  nltimatelj  liable,  notice  to  him 
ifi  unnecessary.'^  If  an  indorser  adds  his  name  to  a  bill  for  the  accommodation  of 
the  maker,  knowing  that  tlie  maker  is  insolvent  or  does  not  expect  the  bill  to  be 
honored,  he  is  not  entitled  to  notice." 

4.  absekci  or  Kmowlumb  or  party's  Rbsidincb  or  Address.  If  the  residence 
or  address  of  the  maker  or  indorser  is  not  known  and  cannot  be  ascertained  by 
the  exercise  of  reasonable  diligence  demand  and  notice  will  be  ezonaed ; "  hat  in 


&  Ri^is  V.  HeCo7,  13  Sm.  A  M.  IMiw.) 
Ml;  EdmrdB  v.  Hoaec,  %  Nott  ft  M.  <B.  C.) 
4S3,  10  Am.  Dec.  610;  Smith  v.  Thatcher,  4 

B.  &  Aid.  200,  6  £.  C.  L.  450;  Walwyn  v.  St. 
Quintin,  1  B.  ft  P.  6S2,  £  Esp.  610;  Thaekny 

C.  BUckett,  3  Cftmpb.  184,  13  Sev.  Bep.  783; 
EABimond,  V.  Dufrnte,  3  Campb.  I4S;  Legg« 
V.  Thorpe,  2  Campb.  310,  12  Gut  171 ;  Orr 
t>.  Ma^nnw,  T  East  300,  3  Smith  K.  B.  328 ; 
E»  p.  Heath,  S  Rose  141,  2  Vea.  A  B.  240; 
Ea  p.  Wilaon,  11  Vm.  Jr.  410,  8  Rav.  Kap. 
104. 

Funds  payable  to  «ZMittot. —  Where  the 
funds  which  are  in  the  dmwee's  bands  are 
payable  to  the  drawer  $.a  an  executor  he 
would  hare  no  reasonable  exj^cctation  that  a 
bill  drawn  by  him  in  his  individual  cepacia 
would  be  honored.  Yongue  v.  Buff,  3  Strobh. 
(S.  C.)  311. 

0.  Sherrod  r.  Khodee,  6  Ala.  083 ;  Shirley 
V.  Fellows,  S  Fort.  (Ala.)  300;  Currr  v. 
Herlong,  11  Ia.  Ann.  034;  Maekall  v.  Qosa- 
ler,  S  Cranch  C.  G.  (U.  S.)  240,  IS  Fed.  Caa. 
No.  8,835;  Cory  e.  Seott,  3  B.  A  Aid.  010, 
6  E.  C.  L.  300;  Norton  P.  Pidcerlng,  8 
B.  A  C.  610,  7  L.  J.  K.  B.  O.  S.  85,  3  V/k  E. 
E3, 10  E.  C.  L.  302;  Brown  v.  Mafley,  IS  East 
816. 

10.  AbtboMa.— Holman  v.  Whiting,  10 
Ala.  703. 

A.rkan»at. —  Harrison  v.  Trader,  S9  Ark.  86. 

Kentucky. —  Barbarouz  V,  Waten,  3  Mete. 
(Ky.)  30*. 

Louiaiana. —  Gillespie  c.  Cammaok,  3  Ia. 
Ann.  248,  holding  that  this  waa  eepeeially 
true  where  an  unfulfilled  agrMment  had  been 
made  to  provide  for  the  bill. 

Maine.—  Torrey  v.  Foss,  40  He.  74,  holding 
that  this  was  especially  true  where  the  in- 
dorser for  whose  accommodation  the  note 
was  drawn  had  ezpreeily  agreed  to  take  care 
of  the  same,  although  the  maker  was  in- 
debted to  him  both  at  the  time  the  note  was 
made  and  at  ita  maturity. 

MioKigan. —  See  Compton  p.  Blair,  40 
Mich.  1,  8  N.  W.  633. 

Uinouri. —  Beveridge  v.  Eichmond,  14  Ho. 
App.  40S. 

ffew  Jersey. —  Blendennan  o.  Price,  00 
N.  J.  L.  eoo,  IS  AU.  776;  Lrtam  v.  DniiW, 
14  N.  J.  L.  307. 


Veio  Forh.— Bm  Rms  v.  Bedell,  6  Dner 
(N.  Y.  482. 

PMMi«yh>ani«.— Bhrlner  v.  Keller,  2S  Pa. 
St  61;  Held  r.  Morrison,  2  WatU  A  S.  (Pa.) 
401. 

TenMeesee.— American  Nat.  Bank  t>.  Junk 
Bros.  Lumber,  etc.,  Co.,  94  Tenn.  624,  30 
S.  W.  703,  28  L.  R.  A.  402;  BUek  v.  Finr, 
10  Heiak.  (Tenn.)  48. 

?*«>».— Dumun  e.  Hoidrick,  4  Tex.  409. 

flivlond.— Thomas  v.  Fenton,  6  D.  A  L. 
88,  U  Jur.  033,  10  L.  J.  Q.  B.  302,  8  Saund. 
A  C.  68. 

Prior  indoraeii  mut  be  notUod,  however. 
Turner  «,  Sampson,  2  Q.  B.  D.  23,  40  L.  J. 
Q.  B.  167,  30  L.  T.  Rep.  N.  8.  637,  20  Wkly. 
Rep.  240. 

11.  Qroton  e.  Daltheim,  0  Me.  478;  Farm- 
ers' Bank  v.  Vanmeter,  4  Rand.  (Va.)  6S3; 
French  P.  Columbia  Bank,  4  Cranoh  (U.  S.) 
141,  £  li.  ed.  670;  De  Berdt  p.  Atkinson,  2 
H.  B1.  336.  Alitor  if  he  did  not  know  of  the 
insolvent  at  the  time  he  made  the  indorse- 
ment.    Holland  V.  Turner,   10  Conn.  308. 

IS.  Alabama, —  Robinson  o.  Hamilton,  4 
Stew.  A  P.  (Ala.)  01. 

Kanaa*. — Davis  v.  Eppler,  38  Kan.  620,  10 
Pac.  703. 

LouiHana. — Cooley  v.  Shannon,  SO  Ia. 
Ann.  048. 

ifoine.— Clark  p.  Bigelow,  16  Ma.  240; 
Whitter  t>.  Graffam,  3  Me.  82. 

Maryland. —  Reier  t>.  Btrauss,  54  Md.  278, 
39  Am.  Rep.  390;  Staylor  t>.  Ball,  24  Md.  188. 

Miaeimippt. —  Tunstall  v.  Walker,  2  Sm. 
A  M.   (Miss.)   038. 

IfiMouri. —  Bhepard  v.  Citixens'  Ins.  Co.,  8 
Mo.  272. 

Nete  Hampihire. —  New  York  Belting,  etc., 
Co.  p.    Ela,  01  N.  H.  3G2. 

ffew  Fork.— Hunt  p.  Maybee,  7  N.  Y.  800; 
Stewart  v.  Eden,  2  Cai.  (N.  Y.)  121.  2  Am. 
Dec.  222.  See  also  Adams  p.  Leland,  30 
N.  Y.  309. 

OAto.— Walker  v.  Btetaon,  14  Ohio  St  89, 
84  Am.  Dec.  302. 

Pennaylvania.—- Duncan  r.  UeCulloqa^  4 
BeiB.  AR.  (Pa.)  480. 

8ovt\  Carolina. —  Qalpin  v.  Hard,  8 
McCord  (S.  C.)  394,  10  Am.  Deo.  S40. 

BatcIiS  V.  Planters'  Baxk,  S 
[XIII,  H,  4] 
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all  snch  cases  the  party  whose  duty  it  is  to  make  demand  or  give  notice  mn&t,  in 
the  absence  of  statute,  exercise  reasonable  diligence  to  ascertain  the  whereabouts 
of  the  desired  party,"  and  this  must  be  shown  affirmatively  by  the  holder."* 

6.  Baskbuptct  or  Insolvency  —  a.  Of  Maker  or  Aeeepter  —  (i)  Is  Gsa'EBAL. 
By  the  decided  weight  of  authority  the  insolvency  or  bankruptcy  of  the  maker 
of  a  note  or  the  accepter  of  a  bill  does  aot  excnse  an  omission  to  make  demaod 
or  give  notice  to  the  indorsers,"  although  in  some  cases  the  courts  have  held 


Sneed  (Tenn.)  426;  Nichol  e.  Bate,  7  Yerg. 
{TeuD.)  305,  27  Am.  Dec.  605  (holding  that 
in  such  case  if  due  diligence  was  used  to  as- 
certain the  proper  address  notice  sent  to  the 
wrong   addreea   would   be   sufficient). 

Vermont. —  Blodgett  v.  Durgin,  32  Vt.  381. 

England. — Baldwin  v.  Richardson,  1  B.  A  C. 
245.  2  D.  &  R.  285,  25  Rev.  Rep.  383,  8 
E.  C,  L.  105;  Bateman  o.  Joseph,  2  Campb. 
461,  12  East  433,  11  Rev.  Bep.  443;  Harri- 
son 1-.  Fitzhenrj,  3  Esp.  238;  Browning  v. 
Kinnear,  Gow.  91.  6  E.  C.  L.  879. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Not««," 
I  1030. 

The  excnie  is  available  onlj'  to  the  part7 
who  is  ignorant  of  such  Tesidence  and  not  to 
an  earlier  indoner  who  knew  of  it.  Beale  e. 
Parrlah,  20  N.  Y.  407,  75  Am.  Dec.  414. 

Wbeie  the  dgnatnie  on  the  paper  is  illegi- 
ble due  presentment  or  notice  becomes  soma- 
timea  impoesible  and  that  fact  is  then  a  suffi- 
cient excuse  (Manufacturers',  etc.,  Bank  c. 
Hazard,  30  N.  Y.  226;  Hewitt  v.  Thomson, 
1  M.  ft  Bob.  S43),  but  the  notair  in  such 
ease  roust  make  reasonable  effort  to  ascei- 
tain  the  name,  and  if  he  misdescribes  the 
partf  by  his  own  negligence  and  so  fails  to 
give  proper  notice  the  indoreer  will  be  dis- 
charged (McGeorge  v.  Chapman,  45  N.  J,  L. 
305;  Davejr  v.  Jones,  42  N.  J.  L.  28,  30  Am. 
Rep.  606.  See  also  Baillie  v.  Dickson,  7  Out. 
App.  768). 

13.  Mulholland  c.  Samuels,  8  Bush  {Ky.) 
03,  holding  that  under  the  statutes  of  ttiat 
state  it  need  only  appear  that  the  notary 
did  not  know  the  place  of  residence,  and  not 
that  it  was  not  within  his  power  to  ascer- 
tain such  fact  by  the  use  of  reasonable 
diligence. 

14.  Loui»iana. —  Porter  v.  Boyle,  8  La.  170; 
Miranda  v.  New  Orleans  City  Bank,  0  La. 
740,  26  Am.  Dee.  4B3;  McLanahan  v.  Bran- 
don, 1  Mart.  N.  S.  (La.)  321,  14  Am.  Dec. 
188. 

ifaifie.— Hill  v.  Vairell,  3  Me.  233. 

Missouri. —  Linvflle  v.  Welch,  29  Mo.  203. 

Kew  Hampshire. —  Otis  c.  Hussey,  3  N.  H. 
346. 

Hew  Jersey. —  Woodruff  v.  Daggett,  20 
N.  J.  L.  626. 

New  Yorfc.— Cuyler  p.  Nellis,  4  Wend, 
(N.  Y.)   308. 

Pennagtvania. —  Smith  e.  Fisher,  24  Pa.  St, 
222. 

Tcaat. —  Earnest  p.  Taylor,  25  Tex.  SuddI. 
37. 

Knowledge  of  bank  president. —  If  the  note 
is  held  by  a  bank  and  the  indorser's  address 
s  known  to  its  president  his  knowledge  binds 
--'      ->  notice  of  dishonor  must 


the  bank  and  due 
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be  given.  Central  Nat.  Bank  v.  Levin,  6  Mo. 
App.  643. 

16.  Hartford  Bank  v.  Green,  11  Iowa  476; 
Stiles  V.  Inman,  55  Miss.  4S0;  Haly  r. 
Brown,  5  Pa.  St.  178. 

If  the  indoTBCT  has  no  residence  in  fact  the 
reason  for  requiring  diligence  for  ascertain- 
ing the  residence  then  fails,  and  in  such  case- 
notice  sent  to  the  place  where  the  party  is 
known  to  be  is  the  beat  and  only  evidence 
which  can  be  given.  Tunstall  p.  Walker,  2 
Sm.  ft  M.  (Miss.)  638. 

16.  Alchama. —  Stocking  ».  Conway,  1  Port. 
(Ala.)  260, 

Cottntetiout. —  Dwight  v.  Scovil,  2  Conn. 
654, 

Delaware.— Seaford  First  Nat.  Bank  c. 
Connoway,  4  Houst.   (Del.)   206. 

Jfaine,— Bunt  v.  Wadleigh,  2e  Me.  271,  45 
Am.  Dec.  108 ;  Greely  ii,  Hunt,  21  Me.  455. 

Maaeavhuaetta. —  Lee  Bank  v.  Spencer,  6 
Mete.  (Mass.)  308,  39  Am,  Dec  734  (holding 
this  to  be  true,  although  the  maker  declared 
to  the  holder  that  it  would  be  of  no  use  to 
present  the  note)  ;  Granite  Bank  c.  Avers,  IS 
Pick.  (Mass.)  392,  28  Am.  Dec.  253;  Shaw  r. 
Reed,  12  Pick.  (Mass.)  132;  Farnum  c.  Fowle, 
12  Mass.  89,  7  Am.  Dec.  35;  Croasen  c. 
Hutchinson,  S  Mass.  205,  6  Ajn.  Dec.  55; 
May  e.  Coffin,  4  Mass.  341. 

jKichiffon.— Whitten  v.  Wright,  34  Mich.  92, 

Uinneaota. —  Farweli  r,  St.  Paul  Trust  Co., 
45  Minn.  496,  48  N.  W.  32B,  22  Am.  St.  Rep. 
742;  Hart  v.  Eastman,  T  Minn,  74. 

Miasouri. —  Jamison  r.  Copher,  36  Mo,  483. 

,Neio  Batnpskire. —  Lawrence  v.  Langley,  14 
N.  H.  TO. 

Sew  yorfc.— Carroll  P.  Sweet,  J28  N.  Y. 
19,  27  N.  E.  763,  37  N.  Y.  St.  868,  13  L.  R.  A, 
43  [reveraing  57  N.  Y,  Super.  Ct.  100,  5  N.  Y. 
Suppl.  672,  25  N.  Y.  St.  368] ;  Smith  ».  Mil- 
ler, 52  N.  Y.  645 ;  Manning  v.  Lvon,  70  Hun 
(N,  Y.)  345,  24  ^f.  Y.  Suppl.  265.  54  N.  Y. 
St.  6;  Benedict  v.  Gaffe,  6  Duer  {S.  Y.)  226; 
Moore  v.  Alexander,  33  Misc.  (N.  Y.)  613,  68 
N.  Y.  Suppl.  888  [a/nrmed  in  83  N.  Y.  App. 
Div.  100,  71  N.  Y.  Suppl.  420];  O'Neill  r. 
Meighan,  32  Misc.  (N.  Y.)  616,  86  N,  Y. 
Suppl.  313;  Myers  v.  Coleman,  Anth.  N.  P. 
(N.  Y.)  206;  Ireland  v.  Kip,  Anth.  N.  P. 
(N.  Y.)   196. 

North  Carolina. —  Pons  D.  Kelly,  3  N.  C. 
204,  2  Am.  Dec.  617. 

Ohio,— Bassenhorst  c.  Wilby,  4£  Ohio  St. 
333,  13  N,  E.  76  [reveraing  9  Ohio  Dec  (Re- 
print)  407,  13  Cine.  L.  Bui.  13]. 

OreiiO"-— Hawley  r.  Jette,  10  Ort^.  31,  43 
Am.  Rep.  129. 

Pennaylvania. —  Gibbs  t>.  Cannon,  9  Serg.  ft 
R.   (Pa.)    198,  11  Am.  Dec.  699;  Barton  r. 
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otherwise,"  provided  each  iDBolvency  be  Botorioas  and  not  merely  repoted  or 
intended.*^  With  regard,  however,  to  a  guarantor,  liis  obligation  not  being  con- 
ditional like  that  of  an  indorser,  the  rnle  ib  different,  and  the  insolvency  of  the 
parties  primarily  liable  is  as  to  liim  an  excnse  for  a  failure  to  give  notice,'* 

(ii)  Effect  of  Knowledge  os  Past  of  Lvdossss.  Generally  speaking 
the  fact  that  the  indorser  knew  of  the  maker's  insolvency  at  tlie  time  he  made 
the  indorsement  does  not  dispense  with  the  necessity  of  notice  to  liiin,^  even 
though  the  note  be  indorsed  overdue.*' 

Baker,  1  Serg>.  A  R.   (P«.)  334,  7  Am.  Deo. 

eso. 

South  Carolina. — Allwood  v.  Hsseldon, 
2  Bailey  (S.  C.)  457;  JohnaoD  V.  Harth,  1 
Baitey  (S.  C.)  482;  Jervey  v.  Wilbur,  1 
BaikT  (S.  C.)  453;  Page  v.  Loud,  Harp. 
(S  C.)  269,  18  Am.  Dec.  660;  Course  P. 
Shackleford,  2  Nott  ft  M.  (S.  C.)  283;  Price 
«.  Young,  1  Nott  &  M.  (S.  C.)  438;  Edwarda 
V.  Thayer,  2  Bay  (S.  C.)  217. 

Vermont. —  Nash  u.  Harrington,  2  Aik.' 
(Vt.)  g,  16  Am.  Dee.  672. 

Wi90on»m. —  Reinke  c.  Wright,  B3  Wis.  368, 
87  N.  W.  737. 

United  etalet.—  Bhett  v.  Poe,  2  Eo». 
(U.  S.)  457,  11  L.  ed.  338;  French  u.  Colum- 
bia Bank,  4  Craoch  (U.  S.)  141,  2  L.  ed. 
576;  Neale  v.  Peyton,  2  Crancb  C.  G.  (U.  S.) 
S13,  17  Fed.  Cas.  No.  10,071. 

England.— Rhode  v.  Proctor,  4  B.  *  C.  617, 
e  D.  ft  R.  SIO,  10  E.  C.  L.  084  (holding  that 
notice  must  be  given,  although  both  the  drawer 
ud  accepter  are  bankrupt);  Ex  p.  Johnson,  3 
Deac.  ft  C.  433,  1  Mont,  ft  A.  622;  Esdaile  d. 
Sowerby,  11  East  114,  10  Rev.  Rep.  440; 
Nicholson  r.  Gouthit,  2  H.  Bl.  Boej  Do  Berdt 
V.  Atkinson,  2  H.  Bt.  336  (holding  that  this 
Ib  especially  true  nhere  the  indorser  bad  pro- 
vided funds  to  take  up  the  note). 

Canada. —  See  L*  Banque  Natiooale  P. 
Uartel,  17  Quebec  Super.  Ct.  97. 

See  7  Cent.  Dig.  tit.  "BIHb  and  Notes," 
I  1041. 

luaolvency  of  both  drawer  and  diawM, 
where  such  facts  were  known  to  the  bolder 
at  the  time  the  bill  was  drawn,  are  sufGcient 
to  excuse  notice.  Mobley  v.  Clark,  28  Barb. 
(N.  Y.)  390. 

17.  /«inoi».— Hawkinson  v.  Olaon,  46  111. 
277. 

Indtana. —  Couch  v.  Thomtown  First  Nat. 
Bank,  04  Ind.  B2. 

Louisiana.^  Soo It  v.  McCuUoch,  10  La. 
Ann.  242,  although  the  accepter  became  bank- 
rupt between  the  drawing  of  the  bill  and  ita 
maturity,  after  disposing  of  the  funds  which 
bad  been  provided  by  the  drawer  for  the  pay- 
ment of  the  same. 

Bouth  Carolina. —  Clark  c.  Mintou,  2  Brer. 
(8.  C.)   185. 

Tevoa.— Teiarkana  First  Nat.  Bank  v.  De 
Morse,  (Tex.  Civ.  App.  1894)  26  S.  W. 
417. 

United  States.— HiAAle  e.  Mott,  2  Cranch 
C.  C.  (U.  S.)  73,  20  Fed.  Caa.  No.  11,810; 
Offutt  V.  Hall,  1  Cranch  C.  C.  (U.  8.)  672,  IS 
Fed.  Cas,  No.  10,450;  Patton  v.  Violett,  1 
Oanch  C.  C.  <U.  8.)  4fl3,  18  Fed.  Caa.  No. 
10,839. 


18.  Conch  V.  Tborntown  First  Nat.  Bank. 
04  Ind.  SZ;  Kiddell  v.  Ford,  3  Br«v.  (8.  C.y 
178,  0  Am.  Dec  569;  Clark  v.  Minton,  2 
Brev.  (S.  C.)  185.  See  also  Walton  V.  Wat- 
Hon,  1  Mart.  N.  S.  (La.)  347;  Oliver  V.  Mun- 
day,  3  N.  J.  L.  982. 

19.  Connecticut. —  Forbes  e.  Rowe,  48 
Conn.  413. 

DeUaeare. —  Erwin  t>.  Lambom,  1  Harr. 
(Del.)   125. 

/oica. —  Knight  i>.  Dunamore,  12  Iowa  35. 

Ohio.—  Baahford  P.  Shaw,  4  Ohio  St  263. 

Pennij/lvania. —  Fegenbush  D.  Lang,  28  Pa. 
St.  193;  Leech  v.  nill,  4  WatU  (Pa.)  448; 
Oibba  V.  Cannon,  0  Serg.  ft  R.  (Pa.)  196,  II 
Am.  Rep.  099. 

t7n>(eif  States. —  See  Reynolds  v.  Douglass, 
12  Pet.  (U.  S.)  407,  B  L.  ed.  1171. 

20.  Alabama. —  Adams  v.  Torbert,  0  Ala. 
806;   Hightower  ii.   Ivy,  2  Port.    (Ala.)    308. 

Connecticut. —  Buck  p.  Cotton,  2  Conn.  126, 
7  Am.  Dec.  261. 

ifajne. —  Gower  v.  Uoore,  2S  Me.  16,  43 
Am.  Dec.  247 ;  Oroton  v.  Dallheim,  Q  Me.  476. 

MassackusvtU. —  Famum  e.  Fowle,  12 
Maaa.  89,  7  Am.  Dec  36;  Sandford  v.  Dilla- 
way,   10  Mass.  62,  6  Am.  Dec.  99. 

if  tcAijian.— Wlutt«n  p.  Wright,  34  Mich- 
02. 

ffeio  Jsrsey, —  Sussex  Bank  v.  Baldwin,  17 
N.  J.  L.  487. 

Kew  York.—  Bruce  e.  Lytle,  13  Barb. 
(N.  Y.)  183;  Jackson  u.  Richards,  2  CaL 
(N.  Y.)    343. 

f«nit«y{ti<inta. —  Barton  c.  Baker,  1  Serg. 
ft  R.   (Pa.)   334,  7  Am.  Dec.  620. 

South  Carolina. —  Jervey  u.  Wilbur,  1 
Bailey  (S.  C.)  463.  Contra,  McClellan  p. 
Clarke,  i  Brev.  (8.  C.)  106;  Clark  v.  Mioton 
lotted  in  Kiddell  t>.  Ford,  2  Treadw.  (S.  C.) 
079,  682]. 

Wisoonain.—  Wilaon  P.  Sealer,  14  Wia.  380. 

United  States. — Phipps  o.  Harding,  70  Fed. 
468,  34  U.  S.  App.  148,  17  C.  C.  A.  203. 
Contra,  Morria  v.  Gardner,  1  Cranch  C.  C. 
(U.  S.)   213,   17  Fed.  Cas.  No.  9.830. 

Contra,  Stothart  v.  Parker,  1  Overt.  (Tenn.) 
260;  De  Berdt  p.  Atkinson,  2  H.  Bl.  330- 
[explained  and  doubted  in  Holland  p.  Turner, 
10  Conn.  3081. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notee," 
I  1041. 

By  tbe  law  meichant  the  fact  that  the 
makers  were  insolvent  all  tbe  time  and  the 
indorser  knew  it  does  not  waive  preaentmoit 
for  payment  and  notice  of  dishonor.  Kimmel 
V.  Weil,  B5  ni.  App.  15. 

21.  Alabama.— Adams  f.  Torbert,  6  Ala. 
SOS. 
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b.  Of  DFaw«e.  Inasmnch  u  it  cannot  be  definitely  known  withont  p 
meat  that  a  drawee  will  not  be  able,  tlirongh  friends  or  resoDrcee  nnknown  to  the 
holder,  to  pay  a  bill,^  his  known  or  repatod  ineolvencjr  ia  not  of  itself  suffident 
ezcnse  for  failing  to  make  presentment  for  payment  or  ^ve  notice  of  dishonor,*' 
provided  of  course  the  drawer  had  a  reasonable  right  to  expect  the  bill  to  be 
paid,**  and  this  is  tme  althongh  the  bill  was  accepted  av/pra  proteaf 

6.  Closino  or  Abahdonheht  aw  Bbsidbikk  ob  Puce  of  patmbht.  The  fact 
that  the  maker  or  accepter's  residence  or  the  place  of  payment  designated  in  the 
instrnment  is  closed,  with  no  one  present  to  answer  a  demand,  or  has  been 
lemoTcd  or  abandoned,  is  safficieut  excose  for  failnre  to  make  demand.**  So  too 
notice  will  be  excused  if  the  indorser^s  place  of  basiness  was  closed  and  no  one 
was  there  to  answer  for  him.^ 

7.  CotnmsajiND  of  Pithbkt.  A  conntermand  of  payment  by  the  drawer  of 
a  hill  of  exchange  or  draft,"  a  withdrawal  of  the  fnnds  npon  which  the  bill  is 


Jfoifie.— OT«d7  V.  Hunt,  21  He.  4SS. 

JfoMMhiMetM. —  Colt  e.  Banurd,  18  Fiok. 
(Mua.)  260,  28  Am.  Dec  584. 

Bouth  Oanlma. —  Allwood  V.  Haseldon,  2 
Bailej  (S.  C.)  UT. 

Uniled  States.— Btemrt  v.  French,  S 
Cr&nch  C.  C.  (U.  8.)  300,  23  Fed.  Cu.  No. 
13.427. 

See  7  Omt  Dig.  tit.  "BUIa  and  Notea," 
I  1041. 

".  Hawl«r  V.  Jettti,  10  Ong.  31,  46  Am. 
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373;  Gondiug  v.  Britun,  1  Stew,  ft  P.  (Ala.) 
2B2. 

Flori4a.—  8puai  v.  Baltaell,  1  FU.  301,  44 
Am.  Dee.  346. 

LoHHMiMa. —  Erwin      v.      Adams,     £      La. 


JfaiM.— Coitral  Bank   e.  Allen,    : 


He. 


Brett,    1    Pidu 


;.  Cotmmitiout. —  Dwigbt  v.  SootU,  2 
Conn.  6fi4. 

Louisiana. —  Waltcnt  «,  Wateon,  1  Mart. 
N.  8.   (La.)   347. 

Maine.—  Hunt  c.  Wadleigh,  26  Me.  £71,  45 
Am.  Dee.  108. 

Maryland. —  Grafton  First  Nat.  Bank  «. 
Snckhatinon  Banlt,  80  Md.  476,  31  Atl.  302, 
27  L.  R.  A.  332;  Orear  v.  McDonald,  0  Oill 
(Md.)   350,  52  Am.  Dee.  703. 

2^010  ForJi:.— Grant  t>.  UacNutt,  12  Uiee. 
(N.  Y.)  20,  33  N.  Y.  Suppl.  62,  66  N.  Y.  Bt. 
71S;  JackBMi  v.  Richards,  2  Coi.  (N.  Y.) 
343. 

yoTth  Carolina. —  Aaberille  Nat.  Bank  v. 
Bradley,  117  N.  C.  626,  23  8.  E.  455;  Cedar 
FalU  Co.  t.  Wallao^  83  N.  C.  225. 

Oregon. —  Bawle;  v.  Jette,  10  Or^.  31,  4S 
Am.  Rep.  120. 

England.— Mmjm»  v.  Birka,  3  B.  ft  P.  69S; 
VFhitfleld  V.  8»¥»gB,  2  B.  t  P.  277 ;  Thackray 
f.  Blackett,  3  Compb.  164,  13  Rev.  Rep.  783; 
Esdaile  v.  8owerb]',  11  East  114,  10  Rer.  Rep. 
440  {  Nicbolson  e.  Gouthit,  2  H.  B1.  606; 
Boultbee  v.  Stubba,  18  Vea.  Jr.  20,  11  Rer. 
Rep.  141;  E»  p.  Wilson,  11  Tea.  Jr.  410,  S 
Rev.  Rep.  104. 

Contra,  as  to  check*  in  Tennesaee.  JaekMn 
Ins.  Co.  V.  Sturges,  12  Eeisk.  (Tens.)  339; 
Planters'  Bank  e.  Eeeaee,  7  Heiak.  (Tenn.) 
200:  PlantcTB'  Bank  f>.  Merritt.  7  Heiak. 
(Tenn.)    177. 

See  7  Cent.  Dig.  tit.  "Bills  and  Noto," 
I  1041. 

24.  Cedar  Falls  Co.  t>.  Wallace,  83  N.  C. 
226. 

25.  Scbofield  v.  Barard,  3  Wend.  (N.  Y.) 
488. 

96.  Alabama. —  Roberto  v.   UasoB,   1  Ala. 
rXIII.  H,  6,  b| 


41. 

J/MMcliiMetlt.— Shed 
(Haas.)  413. 

7f«ui  York.—  Paton  r.  Loit,  4  Duer  (N.  T.) 
231;  Ogden  V.  Cowkf,  2  Johns.  (N.  Y.|  274. 

PmnayhNuiia.— Berg  v.  Abbott,  83  Fa.  St. 
177,  24  Am.  Rep.  168;  Rahm  f.  Philadelphia 
Bank,   1   Bawle   (Pa.)   335. 

TenneMMee. — Sulzbacher  v.  Charleston  Banlt, 
86  Tenn.  201,  6  B.  W.  I2B,  6  Am.  8t  Rep. 
828;  Apperaon  v.  Bynum,  5  Ooldw.  (Tenn.) 
341;  Union  Bank  r.  Fowlkes,  Z  Sneed  (Tenn.) 
555. 

£ngI<Mii.~Hine  V.  Alklr,  4  B.  A  Ad.  S24, 
2  L.  J.  K.  B.  105,  1  N.  ft  H.  433,  24  K  C.  L. 
275;  Rogers  e.  I«ngford,  1  Cr.  ft  M.  637,  3 
Tyrw.  664;  Turner  t.  Stonee.  1  D.  ft  L.  122.  7 
Jut.  746,  12  L.  J.  Q.  B.  303;  Howe  v.  Bowes, 
16  East  112,  14  Rev.  Rep.  310  [rrvera«d  on 
other  grounds  in  6  Taunt  30,  14  Rev.  Bep. 
700,  1  E.  C.  L.  29] ;  Croaae  V.  Smith,  1  M.  ft  B. 
646,  14  Rev.  Rep.  529. 

27.  Howe  D.  Bradley,  19  Me.  31 ;  Lord  ff. 
Appletou,  16  Me.  270;  Bowie  v.  Blaekloek, 
2  Cranch  C.  C.  (U.  8.)  265,  3  Fed.  Caa.  No. 
1,729.  See  also  Granite  Bank  v.  Ayers,  18 
Pick.  (Mass.)  302,  28  Am.  Dec.  253,  holding 
that  where  the  plaoe  of  business  of  a  firm 
which  was  the  maker  of  a  note  was  closed 
when  tbe  note  became  due  and  the  notary  was 
informed  that  the  firm  had  failed  and  left 
town,  there  was  a  sufficient  excuse  for  de- 
mand, although  a  partner  in  the  firm  on 
whom  demand  might  have  been  made  resided 
in  the  dty  and  bis  address  appeared  in  the 
directory. 

28.  Alabama. —  Manning  c.  Marouey,  87 
Ala.  663.  6  So.  343,  13  Am.  St  Rep.  67. 

Illinoia. —  Industrial    Bank   r.    Bowes,    IS5 
HI.  70.  46  N.  E.  10,  68  Am.  St  Kep.  228. 
.V«o  Hompthtre. —  Child  c.  Moore,  6  N.  H. 
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drawn,*  or  a  Btatement  to  the  payee  that  snch  fnnds  are  withdrawn  "*  will  dispense 
with  demand  or  notice  as  to  himself  \  but  it  wonid  Beem  that  the  mere  withdrawal 
of  funds  l)efore  matnritT  of  the  bill  is  not  of  itself  a  waiver,**  unless  it  be  done 
wiUioat  further  reasonable  expectation  of  providing  for  the  bill." 

8.  DsATH  OP  Masrr.  Tiie  death  of  the  maker  of  a  note  does  not  excuse  u 
demand  of  payment  and  tlie  giving  of  notice  to  the  indorser,*"  unless  the  indoree- 
ment  is  mads  after  the  death  of  the  maker  with  fnll  knowledge  of  that  fact.**  It 
bte  been  held,  however,  tJiat  wliere  the  administrator  is  not  bound  to  pay  within 
a  certain  time  after  the  commencement  of  administration  no  demand  need  be 
mode  until  after  such  time." 

S.  Epidemic  or  Diskase.  The  prevalence  of  a  malignant  disease  or  epidemic 
excuses  demand  or  notice  until  a  reasonable  time  after  the  termination  of  the 
same,"  altliough  notice  given  during  such  time  is  effective." 

10.  Illness  ob  Death  op  Holder.  Wliile  death  or  a  sudden  and  severe  misfor- 
tune of  the  bolder  or  his  collecting  agent  will  excuse  a  delay  in  presenting  a  bill 
or  forwarding  a  notice,"  his  illness  or  disability  should  be  shown  to  have  been 
.  sudden  and  so  severe  as  to  have  prevented  him  from  taking  the  proper  steps," 


<N.  Y.)  eS7;  J&cks  f.  Darrin,  3  E.  D.  Smith 
<N.  Y.)  657.  See  alM  Bradley  Fertiliier  Co. 
V.  LaUirop,  2  N.  Y.  City  Ct.  28». 

SouCA  Oaroltna.-- Lilley  m.  Uiller,  2  Nott 
A  M.  (S.  C]   267  note. 

UniteA  Btate». —  Armitrong  v.  BroUaki,  40 
Fed.  903;  Xeederer  t>.  Barber,  17  Fed.  Caa. 
No.  10,070. 

£ngI(in<I.~HiU  f.  Heap,  D.  &  B.  N.  P.  67, 
25  Bev.  Bep.  791,  IS  E.  C.  L.  435)  Frtdeaux 
e.  ColIUr,  2  Stark.  e7,  3  B.  C.  L.  3IG. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notes," 
I  1034. 

139.  Emeiy  t>.  Hobson,  63  Me.  33;  Lilley  t>. 
Hiller,  2  Nott  AM.  (S.  C.)  267  note;  Einron 
V.  SUntoD,  44  Wis.  470,  28  Am.  Bep.  601. 

The  reuon  is  that  "  when  the  funda, 
destined  to  the  payment  of  the  bill,  come,  no 
matter  \ow,  into  the  hands  of  the  dntwer, 
he  has  sustained  no  loss,  and  no  damages  can 
be  due  him.  Otherwise  he  would  enrich  him- 
self at  the  ffitpeoBe  of  the  bolder.  .  .  .  The 
n^Iect  of  the  bolder  may  discharge  the 
drawer  from  his  then  existing  obligations; 
but  it  confers  on  him  no  right,  nor  any  im- 
munity from  the  consequences  of  his  posterior 
act."  Keith  v.  Mackey,  6  Bob.  (La.)  277, 
280. 

30.  Sutcliffe  D.  McDowell,  2  Nott  k  M. 
(B.  C.)  251.  See  also  Lilley  v.  Miller,  2 
Nott  &  M.   ( S.  C. )  267  note. 

31.  Adams  t>.  Darby,  2S  Ho.  162,  76  Am. 
Dec.    116;    Edwards  i>.   Meaes,  2   Nott  ft  U. 

(S.  C.)   433,  10  Am.  Dee.  flIS. 

32.  Valk  r.  Simmons,  4  Mason  |U.  S.) 
113,  28  Fed.  Cas.  No.  16,816.  See  also  Spang- 
ler  n.  McDaniel,  3  Ind.  27B. 

33.  Oower  v.  Moore,  25  Me.  10,  43  Am.  Dee. 
247;  Juniata  Bank  «.  Hale,  16  Serg.  k  R. 
(Pa:)  157,  16  Am.  Dec.  S68;  Johnson  v.  Earth, 
1  Bail^   (S.  C.)  482. 

tTpon  whom  demand  made  on  death  of 
maker  see  aupra,  S,  B,  4. 

34.  Picklar  t>.  Harlan,  75  Mo.  678;  Davis 
V.  Francisco,  11  Mn.  672,  49  Am.  Dec.  88 
(where,  although  It  did  not  specifically  appear 
that  the  indorser  knew  of  the  maker's  deatli, 
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such    inferenoe   was   almost   inevitable   from 
the  testimony  adduced ) . 

36.  lAudry  c.  SUnsbury,  10  La.  464;  Hale 
V.  Burr,  12  Mass.  80;  Burrill  v.  Smith,  7 
Pick.  (Mass.)  291.  Oontra,  Frayzer  t).  Dam- 
eron,  0  Mo.  App.  153.  See  also  Oower  v. 
Moore,  26  Me.  16,  43  Am.  Dec.  247,  where  the 
court,  in  referring  to  the  rule  of  tbe  Masaa- 
chuaetts  court,  said  that  doubta  have  been 
expressed  whether  this  rule  is  supported  by 

36.  Tunno  v.  Lague,  2  Johns.  Css.  (N.  Y.) 
I,  1  Am.  Dec.  141 ;  Huwuer  v.  Anderson,  16 
Lea  (Temi.)  340.  Contra,  Roosevelt  v.  Wood- 
hull,  Anth.  N.  P.   (N.  y.}  50. 

37.  Hanauer  C.  Anderson,  16  Lea  (Tenn.) 
S40,  holding  this  ia  true  both  at  oommon  law 
and  under  a  statute  which  requires  the  giv- 
ing of  the  notice  within  a  specified  time  after 
the  epidemin  has  been  decUred  at  an  end  by 
the  health  authorities.  The  effect  of  such 
statute  is  simply  to  fix  by  a  definite  event 
the  period  of  the  termination  of  the  epidemic 
which  at  common  law  was  a  matter  of  proof 
and  a  fruitful  souroe  of  contention  and  also 
to  definitely  determine  what  would  constitute 
a   reasonable    time   after    the   epidemic    had 

38.  afoMacAii#e««.— White  v.  Stoddard,  11 
Gray  (Mass.)  258,  71  Am.  Dec.  711,  holding 
that  where  the  holder  died  and  his  will  was 
proved  before  the  maturity  of  the  paper,  but 
the  executor  renounced  the  trust  after  re- 
questing the  indorser  to  waive  demand,  a  pre- 
sentment by  an  administrator  a  short  time 
after  his  appointment,  which  occurred  a  month 
after  the  renunciation  by  the  executor,  was 
sufficient. 

Pcnngylvania. —  Newbold  v.  Boraef,  166  Pa. 
St.  227,  26  Abl.  305. 

Bouth  Cars  linn. —  Duggan  D.  King,  Bice 
(S.  C.)   239,  33  Am,  Dec.  107. 

Wtacormn. —  Wilson  c.  Semer,  H  Wis.  380. 

England.—  Smith  v.  Mullett,  2  Campb.  208, 
II  Bev.  Bep.  694. 

39.  Wilson  t>.  Senier,  14  Wis.  380. 

If  the  note  nuy  be  sent  by  mail  it  has 
rxill.  H.  (01 
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and  it  has  been  held  that  notice  of  dishonor  mnst  be  fpven  as  soon  as  the  diubili^ 
is  rein  or  ed." 

11.  Loss  OR  Dkstbdction  op  Papbb.  That  a  bill  is  lost  or  mislaid  is  an  ezcnw 
for  reaeoDable  delar  in  presenting  the  same,"  and  where  the  bill  ia  destroyed 
withont  the  fault  of  the  holder  no  presentment  need  be  mode  at  all,^  althongh 
the  party  primarily  liable  should  be  given  notice.** 

12.  Photest  For,  and  Hoticb  of,  Hon-Accbptahce.  The  protesting  of  a  bill 
upon  its  non-acceptance  and  a  due  forwarding  of  notice  of  the  eame  to  the  partiea 
secondarily  liable  fixes  the  rights  and  liabilities  of  the  parties  and  excuses  a 
subsequent  presentment  and  demand  for  payment,"  but  mere  presentment  for 
acceptance  without  subsequent  protest  and  notice  of  non-acceptance  will  not.** 

IS.  Want  of  Imjdhy  —  a.  To  Principal  Debtor.  Wliere  tlie  action  is  against  a 
party  wlio  sustains  the  relation  of  a  principal  or  independent  debtor  or  a  gnar- 
antor,  a  showing  that  no  injury  was  occasioned  by  the  delay  in  presentment  is  as 
a  rule  a  good  excuse  for  euch  delay,**  and  where  the  de^y  has  operated  to  his 


beea  held  th&t  pereoiwl  diiability  would  not 
excuse  the  balder  for  f&iling  to  make  demand 
at  the  proper  time.  Purcell  c.  Allemong,  22 
Gnitt.  (Va.)  739. 

The  dangerona  lllneai  of  an  indoraer'i 
wife,  because  of  which  he  left  unopened  a 
notice  received  \>j  him,  will  not  excuse  his 
delAy  in  forwarding  notice  proinptl]r  to  his 
indorser.    Turner  c.  Leach,  Cbitty  Bills  1106. 

40.  Wilson  V.  Senier,  14  Wis.  380. 

41.  Aborn  v.  Boewortb,  1  R.  I.  401;  Sehag 
V.  Abithol.  4  M.  &  S.  462,  1  Btarlc  79,  2 
K  C  L  39 

42.  Scott  c.  Meeker,  20  Hun  (N.  ¥.)   Ifll. 

43.  Thackraj'  t>.  Blackett,  3  Campb.  164,  13 
Bev.  Itep.  7S3. 

44.  Arfconao*. —  Tamer  v.  Qteenwood,  9 
Ark.  44. 

LouUiatw. —  Pecquet  t>.  Mager,  14  La.  74; 
Williatna  v.  Robinson,  13  La.  410;  Bolton  t>. 
Harrod,  9  Mart.  (La.)  326,  13  Am.  Dec.  306; 
Morgan  v.  Towles,  8  Mart.  (L«.)  730,  13  Am. 
Dec.  300. 

U<u»aohu»ett8. — Lenox  v.  Cook,  8  Mass. 
460. 


8  N.  H.  6Q. 

New  yoft.— Plato  v.  Reynolds,  27  N.  Y. 
680  (where  a  bill  waa  presented  for  accept- 
anee  on  the  day  it  became  due  and  it  was 
held  that  a  non-acceptance  was  in  effect  a  re- 
fusal to  pay,  and  the  formality  of  a  demand 
of  payment  was  dispensed  with)  ;  Rochest«r 
Bank  V.  Grav,  2  Hill  (N.  Y.)  227;  Aymar  t>. 
Sheldon,  12  Wend.  (N.  Y.)  439,  27  Am.  Dee. 
137;  Weldon  v.  Buck,  4  Johns.  (N.  Y.)  144; 
Mason  c.  Franklin,  3  Johns.  (N.  Y.)  202; 
Hoffman  «.  Smith,  1  Cai.  (N.  Y.)  IfiT. 

Texas. —  Carson  c.  Russell,  26  Tex.  4S2. 

United  Blatea. — Pendleton  t>.  Knickerbocker 
L.  Ins,  Co.,  e  Fed.  238 ;  Wallace  r.  Agry,  4 
Mason  (U,  S.)  336,  28  Fed.  Gas.  No.  17,096; 
Wild  V.  Ps^samaquoddy  Bank,  3  MaBon(U.8.) 
505,  29  Fed.  Cas.  No.  17,646;  Allen  r.  King, 
4  McLean   (U.  8.)    128,  1  Fed.  Ca«.  No.  226. 

Ens/land, —  Forater    v,    Jurdison,    16    East 

105;   Whitehead   v.   Walker,   11   L.  J.   Exch. 

168,  9  M.  ft  W.  SOO;  Hickling  t>.  Hardey,  1 

Uoore  C.  P.  61,  7  Taunt.  312,  2  E.  C.  L.  379; 

[XIU,  H.  10] 


De  U  Tone  ».  BarcUy,  1  Stark.  7,  2  E.  C.  L. 
13. 

See  7  Cent.  Dig.  tit.  "Bilk  and  Notes," 
I  1032. 

Where  certification  of  a  check  is  xefiued 
further  presentment  for  payment  is  unneces- 
sary.   Bradford  v.  Fox,  39  Barb.  (N.  Y.)  203. 

45.  Knickerbocker  L.  Ins.  Co.  c-  Pendle- 
ton, 112  U.  S.  696,  6  S.  Ct.  314,  2S  L.  ed. 
866. 

40.  Cotmeclioul. —  Hoyt  v.  Seeley,  18  Conn. 
3S3. 

Beorgia.—  Patten  v.  Newell,  30  Oa,  271. 

itU»ou.~~  Stevens  c.  Park,  73  III.  387; 
Heaton  C.  Uulbert,  4  111.  48B  (guarantor); 
Allen  V.  Kramer,  2  III.  App.  205. 

/(Hfiano.— Off utt  e.  Rucker,  2  Ind.  App. 
350,  27  N.  £.  580. 

Kantat. —  Gregg  v.  George,  16  Kan.  S46. 

If  otne.'—  Emery  c.  Bobeon,  63  Me.  33. 

MorylafMl.— Wheeling  Exeb.  Bank  v.  Sut- 
ton Bank,  78  Md.  577,  28  Atl.  563,  23  L.  R.  A. 
173. 

JfioWyan.— Compton  c,  BUir,  46  Midi.  1, 
8  N.  W.  633. 

if  issouri. —  Morrison  v.  McCartney,  30  Mo. 


Nmc  York. —  Cowing  c.  Altman,  70  Nt.  Y. 
167;  Carroll  c.  Sweet,  67  N.  Y.  Super.  Ot. 
100,  6  N.  Y.  Buppl.  S72,  26  N.  Y.  St.  356; 
Reiners  f.  DavU,  2  N.  Y.  City  Ct.  215;  Con- 
roy  V.  Warren,  3  Johns.  Cas.  (N.  Y.)  250, 
2  Am.  Dec.  166. 

North  Carolina. —  See  Stowe  e.  Cape  Pear 
Bank,  14  N.  C.  408. 

Pennaylvanio. —  Pieot  v.  Daniel,  16  Wk)y. 
Notes  Cas.  (Pa.)  35;  Flemming  t>.  Denny, 'z 
Phila.  (Pa.)  Ill,  13  heg.  Int.  <Pa.) 
140. 

Compare  Minebart  v.  Handlin,  37  Ark.  276; 
Williams  c.  Bra«hear,  19  La.  370;  Ford  v. 
Mcl^ung,  5  W.  Ya.  1G6  (holding  tbat  the  law 
will  presume  that  the  drawer  of  ■  cbeok  enf- 
fered  injury  where  its  presentment  had  be«n 
delayed,  and  that  plaintiff  must  rebut  eudi 
presumption) ;  Dennis  v.  Morriee,  3  Eap.  158. 

See  7  Cent.  Dig.  Ut.  "Bills  and  Hots^" 
H  1035,  1108. 
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n'adice  lie  is  discharged  only  to  the  amonnt  of  iDJnry  actually  anstaiDed ; "  bat 
iring  ench  delay  the  drawee  faila  **  or  the  fond  on  which  the  check  is  drawn 
beoomea  depreciated  **  the  holder  most  suffer  the  loss. 

b.  To  Indorser.  With  regard  to  the  indorser,  howerer,  the  rale  is  difFeren^ 
and  the  absence  of  injtii?  npoa  his  part  cannot  be  shown  as  an  excuse  for  delay 
in  giving  him  notice ,  although  in  some  instances  the  courts,  while  recognizing 
that  injury  to  the  indorser  is  to  he  presnmed  in  sach  cases,  seenn  to  holathat  u 
it  is  actually  shown  that  no  injury  was  in  fact  occasioned  the  delay  will  be 
exoused." 

14.  War  ok  Imterdiction  of  Commerce.  The  existence  of  a  state  of  war 
which  renders  intercourse  between  the  holder  and  indorser  impossible  or  anlaw- 
f  al  and  internipts  or  obstrncts  the  ordinair  regalations  of  trade,  being  a  circum- 
stance beyond  the  control  of  either  party,  is  a  good  excuse  for  failure  or  delay  in 
presenting  a  bill  and  giving  notice.^  But  where  it  is  neither  illegal,  impossit>l& 
nor  eminently  dangerous*'  to  make  demand  or  notice,  the  existence  of  a  state  of 
war  will  not  excuse  the  exercise  of  diligence  in  endeavoring  to  make  the  same 
where,  notwithstanding  the  war,  it  is  probable  that  ench  demand  or  notice  could 
liave  been  made."*    The  excuse  for  fauare  or  delay  exists  only  bo  long  as  the  hos- 


47.  P&ck  V.  Tbomu,  13  Sm.  ft  M.  (Mu«.) 
11,  51  Am.  Dec.  136. 

48.  S(ut  River  Bank  c.  G«diiev,  4  E.  D. 
Smitb  (N.  Y.)  682. 

48.  Smith  c.  Jones,  2  Bush    (Kj.)   103. 

50.  Kentw^. —  Slack  v.  Longahaw,  8  Ky. 
L.  Sep.  IM. 

Zouuiona. — Hill  t>.  Martin,  12  Mart.  (Ia.) 
177,  13  Am.  Dec.  373. 

Jfiohiffan.— Smith  v.  Long,  40  Mich.  606, 
29  Am.  Rep.  668;  Whitten  ti.  Wright,  34 
Mich.  92. 

ffefrrwfca.— Wymore  First  Nat,  Bank  tt. 
.Miller,  37  Nebr.  600,  66  N.  W.  1064,  40  Am. 
St.  Rep.  490. 

yeio  rorfe.— Oough  t>.  Staata,  13  Wand. 
(N.  Y.)   649. 

S«e  7  Cent  Dig.  tit.  "  BUla  and  NDt«B," 
II  103S,  1108. 

Dl.  Smith  t>.  Miller,  S2  N.  Y.  646;  Com- 
mercial Banli  e.  Hughe*,  17  Wend.  (N.  Y.) 
94. 

Time  when  made. — Where,  however,  plain- 
tiff'a  right  of  recovery  is  rested  on  an  aJleged 
subsequent  promise  to  pay,  the  rule  and  tha 
reason  on  which  it  rests  are  ditferent,  for 
teaeoni  which  will  euggest  themselves.  A 
promise  to  pay,  made  after  suit  brought,  will 
not  support  the  action,  unless  there  is  some- 
thing included  in  the  promise  which  is  equiva- 
lent to  an  admisaion  that  the  liability  in- 
curred by  the  bill  is  still  subsisting.  Boiling 
V.  McKensie.  S9  Ala.  470,  7  So.  858. 

53.  ilrA;an«a«.— Peters  1>,  Hobbe,  25  Ark. 
07,  91  Am.  Dec.  526. 

Ketitucfcy. —  Berry  e.  Southern  Bank,  2 
Duv.  (Ky.)  370;  Bell  t>.  Hall,  2  Duv.  (Ky.) 
288;  Graves  v.  Tilford,  2  Duv,  (Ky.)  108, 
87  Am.  Dec.  483. 

Louttiana. —  Qayarre  c.  Sabatier,  24  La. 
Ann.  368;  Union  Bank  r.  Robertson,  10  La. 
Ann.  72;  Jex  c.  Tureand,  19  Ia.  Ann.  64; 
Harp       ~  


y#ui  Fwlfc, —  Harden  C.  Boyce,  60  Barb. 
(N.  Y.)  426. 

Peniuylvonia. —  House  v.  Adama,  48  Pa. 
St  261,  86  Am.  Dec  GB8. 

TenfiMtee. —  Bynum  V.  Apperson,  0  Heiak. 
(Tenn.)  632;  Polk  n.  Splnks,  S  Coldw. 
(Tenn.)  431,  OB  Am.  Dec.  ^6. 

yirgitna.'—  Farmers'  Bank  t>.  Ounnell,  20 
Qratt.  (Va.]  131  [follouwd  in  McVeigh  R 
Allen,  20  Gratt.  (Va.)   S88]. 

[7nt(ed  iShitea.— Ray  v.  Smith,  17  WalL 
(U.  8.)  411,  21  L.  ed.  666;  Hopkirk  -o.  Paga, 
2  Brook.  (U.  S.)  20,  12  Fed.  Cas.  No.  6,607. 

See  7  Cent.  Dig.  tit.  "Bills  and  NotCB," 
II  1043,  1100,  1IS2. 

53.  Apperson  p.  Union  Bank,  4  Coldw. 
(Tenn.)  446. 

D4.  £Mit(to)[y. —  Union  Nat.  Bank  v.  TXa-rt, 
flBuah  (Ey.)  614. 

I>oui»>a«a. — Jex  *.  Tureaud,  19  La.  Ann.  S4. 

Tennewee. —  Lane  i).  West  Tennessee  Banl^ 
9  Heisk.  (Tenn.)  410;  Apperson  c.  Uni(« 
Bank.  4  Coldw.   (Tenn.)   445. 

Virptrua. —  PuToelt  v.  Allemong,  22  GratL 
(Va.)  739. 

y/ett  Firptnia. —  Ford  p.  McClung,  6  W.  Va. 
166. 

ITniled  jStafM.— U.  S.  o.  Barker,  24  tfA. 
Caa.  No.  14,510,  1  U.  8.  L.  J.  1. 

See  7  Cent  Dig,  tit.  "Bills  and  Not«^" 
II  1144,  1102. 

"Obttaelea  of  the  kind  which  wiU  ezcnaa, 
need  not  be  of  the  degree  or  extent  wMdi 
make  travel,  intercourse,  presentment,  impos- 
sible. It  is  enough  if  they  be  of  the  degree 
and  character  which  deter  men  of  ordinary 
prudence,  energy  and  courage,  from  encounter- 
ing them  in  the  prosecution  of  business,  in 
respect  of  which  they  owe  an  active  and 
earnest  duty,  and  feel  an  active  and  eameet 
interest,  lingers,  difficulties,  obstructions  ol 
a  slight  character,  are  not  enough  to  excuse. 
The  duty  which  the  holder  owes  to  the  in- 
dorser, requires  of  the  holder  to  give  willing, 
earnest,  active  and  real  energy  and  efTort  to 
make  presentment  to  the  payor,  at  the  pr<q»er 
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tilitiea  last,  and  apoa  thur  tennmation,  in  tlie  absence  of  statate  or  ordiaaaoe  to 
the  contrary,"  it  is  the  dutj  of  the  holder  to  nuUce  demand  or  give  notice  with 
reasonahle  diligence,**  and  the  time  for  making  the  demand  or  giving  notice 
begins  to  fnn  from  the  time  the  restrictions  npon  commercial  intercoarae  are 
removed  and  not  from  the  time  the  war  ie  officially  declared  to  be  ended.*' 

L  Waiver  of  Demand  or  Notice  —  1.  Rmht  to  Waitb.  The  right  of  any 
party  to  a  demand  or  notice,  being  a  conditioD  i<x  his  benefit,  may  be  wwred  by 

2.  Who  Mat  waits.  A  waiver  mnst  be  made  by  one  having  the  capacity  to 
incar  obligatione,"  bnt  inasmuch  as  notice  left  with  a  clerk  or  party  tn  coarge  of 
an  Indorser's  place  of  hosinees  is  Bofficient,**  it  follows  that  a  waiver  by  a  person 

time  pi«»cribed  bj  l&w.  ,  .  .  Th«  '  impoaal- 
bility'  mentioned  in  Rome  of  the  text-Dooka, 
in  respect  to  questions  of  this  kind,  is  not 
undentood  to  mekn  bindrkncea,  or  obatnio- 
tioiu  ol  a  dc^free  or  ehonteter,  grefttar  than  «■ 
defined  herein  aboTe."  PoUt  v.  Bplnka,  S 
Coldw.  (Tenii.l  431,  433,  9S  Am.  Dec.  426. 

05.  DueTBon  t>.  Alsop,  ST  Oratt..  (Vft.)   229. 

66.  ila6*mo,~  Turner  o.  Patton,  49  Ala. 
400,  holding  that  failure  to  gire  notice  tutil 
nearly  two  years  after  military  operatione 
have  ceased  and  over  two  months  aft«r  the 


the  parties  is  a  failure  to  use  proper  dili- 
gence. 

kr)ayR»iM. —  Peters  e.  Hobba,  29  Ark.  07,91 
Am.  Dec.  62«. 

JCenlueJby. —  Morgan  V.  Louisville  Bank,  4 
Bush  (Kf.)  B2,  tuSding  that  notice  sent  six 
months  after  the  opening  of  mail  eommunica- 
tiona  between  due  points  was  too  late. 

Louutana. —  James  v.  Wade,  21  I«.  Aim. 
S48;  L«badiole  o.  Landry,  20  Ia.  Ann.  149; 
Shaw  V.  Neal,  19  La.  Ann.  ISS;  Union  Bank 
e.  Bobertson,  19  Ia.  Ann.  72;  Jex  V. 
Tureaud,    19  La.  Ann.  04;    Earp  c  ELenner, 

19  L«.  Ann.  03  (holding  that  where  as  in- 
doreer  returned  in  October,  ISSS,  and  notice 
of  noB-payraeiit  waa  not  given  him  until  early 
in  ISM,  there  was  a  failure  to  •aam  proper 
diligence);  Bridgeford  e.  Bimonds,  IS  La. 
Ann.  121. 

MatyUutd. —  Norris  v.  Deipard,  SB  Hd. 
4fi7. 

Viaautippt. —  Durden  e.  Smith,  44  Uiaa. 
(48  (holding  that  a  demand  made  in  New 
OrleMia  five  mouths  after  intercourse  between 
that  eitr  and  New  York  had  l>eea  restored 
was  too  late)  ;  Dunbar  v.  Tyler,  44  Miss.  1. 

ymo  York. —  Harden  v.  Boyoe,  59  Barb. 
(N.  Y.)   426. 

Peiuui/lvania. —  House  e.  Adams,  46  Pa.  SL 
301,  86  Am.  Dec.  688;  St«inmets  v.  Currey,  1 
Dall.    (Pa.)   234,  I  L.  ed.  IIS. 

fmineaaee. —  Gilroy  e.  Brinkley,  12  Heisk. 
(Tenn.)  392;  Bynum  v.  Apperson,  9  Heisk. 
(Tenn.)  632. 

Virginia. —  Old  Dominion  Bank  v.  McVeigh, 
29  QraU.  (Va.)  64d  (holding  that  a  delay  in 
giring  notioe  of  two  montbs  after  the  ceasa- 
tlm  of  war  and  the  opening  of  communication 
was  too  great)  ;  McVeigh  v.  Old  Domini<Hi 
Bank,  20  Oratt.    (Va.)    766;  Tardy  V.  Boyd, 

20  Gratt  (Va.)  6Z\;  Farmera'  Bank  p.  Onn- 
neU,  2S  Oratt.  (Va.)  ISt. 
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Unitad  Btata. —  Bond  v.  Moore,  93  U.  S. 
593.  23  L.  ed.  983;  Hopkirk  v.  Page,  2  Brtx^ 
(U.  8.)   20,  12  Fed.  Cas.  No.  6,897. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
11  1044,  1192. 

57.  B<aid  V.  Hoore,  93  U.  S.  503,  23  L.  «d. 

58.  Catt/omto.— Stanley  v.  McElratk,  SC 
Cal.  449,  26  Pac.  16,  10  L.  R.  A.  S45. 

DeJauKire. —  Farmers'  Bank  v.  Waplea,  4 
Harr.   (Del.)  429. 

Florida.—  Bobinson  V.  Bamett,  10  Fla.  B70, 
iS  Am.  Rep.  24. 

fndMna.— Pollard  v.  Bowen,  E7  Ind.  23Z. 

Kmtuclcif. —  Murphy  v.  Cititeus'  Sar.  Bank, 
22  Ky.  L.  Rep.  1672,  02  S.  W.  1028. 

Uauaohiuettt. —  Taunton  Bank  v,  Richard- 
son,  B  Pick.  (Maes.)  430;  Jones  c.  Falea,  4 
Mass.  240. 

ifiaaoitH. —  Keller  V.  Home  L.  Ina.  Co.,  05 
Mo.  App.  027,  69  S.  W.  612;  Eaieer  e.  Nial, 
9  Mo.  App.  SOO. 

PerMaylwmia. —  Barclay  v.  Weaver,  10  Pa., 
St.  396,  67  Am.  Dec  001. 

WiacoMMi. —  Wn-dm  r.  Mitcfaell,  7  Wis. 
161. 

See  7  Cmt.  Dig.  tit.  "Billa  and-Notea," 
I  1196. 

69.  A  bankrupt  may  waive  notice  before 
the  appointment  of  a  receiver.  Ba  p.  Tre- 
mont  Nat.  Bank,  2  Lowell  (U.  Sl)  409,  24 
Fad.  Caa.  No.  14.109,  16  Nat  Eukr.  R». 
307,  26  PUtab.  Leg.  J.  84. 

A  cvrator  to  an  inaolvetit  has  the  right  to 
waive  protest  on  a  DOt«  upon  which  the  latter 
was  indoraer.  In  re  Boutin,  12  Quebec  Super, 
a.  160. 

A  waivM  by  a  kablt«al  dnmkard  after  an 
In^Kwition  and  finding,  bnt  before  the  ap- 
pointment of  a  committee,  ia  of  no  effect. 
Wadaworth  e.  Sfaarpatcen,  8  N.  Y.  388,  59  Am. 
Dec.  400;  Wadiworth  t>.  Sherman,  14  Barb. 
IN.  Y.)   109. 

A  woman  nanied  after  ha  indoTaemeBt, 
in  thoae  juriadietions  where  the  common-law 
disabilities  of  married  women  prevail,  cannot 
waive  notice  without  ber  husband's  consent. 
Marshall  v.  Orerbay,  10  I^  101. 

If  made  by  one  of  aeveral  exeentora  it  must 
at  least  be  shown  to  have  been  made  with 
the  approbation  of  all.  Cayuga  County  Barik 
v.  Bennett,  6  Hill  (N.  Y.)  236,  vrhieb  case  doee 
not,  however,  expreasljr  affirm  that  a  waiver 
may  be  made  by  executors  in  any  event. 
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80  in  oharee  is  effective.**  So  too  a  WMver  may  be  made  by  a  joint  drawer  or 
indorser,"  br  a  partner,"  or  by  an  agent,**  bat  in  the  latter  instance  his  power 
should  clearly  appear.** 

8.  Tm  OP  Waiter.  The  time  at  which  a  waiver  is  made  is  immaterial.  It 
may  be  made  at  the  time  the  note  is  executed,**  at  the  time  of  indorsement,*' 
berore**  or  after  maturity,"  or  even  after  commencement  of  a  suit  thereon"  or 
after  judgment  and  pending  motion  for  a  new  trial.'" 

4.  Mecbssitt  For  Hew  Cohsiseiutioh.  Inasmuch  as  a  waiver  of  demand  or 
notice  is  not  considered  a  waiver  of  absolnte  and  strict  conditions  precedent  in 
contracts  as  constmed  at  common  law,"  it  is  clear  that  no  new  consideration  is 
necessary  where  such  waiver  is  made  before  or  at  the  maturity  of  the  instm- 
meiit;"  and  by  the  weight  of  authority  none  is  neceesary  to  support  a  waiver 
after  matnrity." 


81.  Johnson  r.  Zeckendorf,  (Arte.  16M)  12 
Pac.  06. 

82.  Seaford  First  Nat.  Bank  v.  Cmuoway, 
4  Houst.  (Del.)  206 ; . Dickerson  v.  Turner,  IS 
lad.  223;  Willis  v.  Green,  B  Hill  (N.  Y.) 
232,  40  Am.  Dec.  361 ;  8h«rer  v.  Eaaton  Bftnk, 
33  Fa.  St.  134. 

63.  Farmers',  etc..  Bank  v.  LonerKan,  21 
Mo,  48;  Baer  r.  Leppert,  12  Hun  (N.  T.) 
ffie.     See,  generally,  Pabthixship. 

64.  Whitney  v.  South  Paris  Mfg.  Co.,  39 
Me.  31S. 

An  attorney  in  charge  of  a  caH  or  hia 
managing  clerk  may  waive.  Standage  v. 
Creighton,  e  C.  &  P.  406,  24  K  C.  L.  628. 

68.  Kneutler  r.  U.  S.  Bank,  II  Eob.  (Ia.) 
213i  GroBvenor  t^.  Stone.  B  Pick.  (Mass.)  70; 
McGbie  c.  Gilbert,  6  N.  Bninsn.  235. 

ee.  Sieger  c.  Allentown  Second  Nat.  Bank, 
132  Pa.  St.  307,  IQ  Atl.  217;  Wilkie  v.  Chan- 
don,  1  Wash.  355,  26  Pac.  464. 

67.  Keyes  t.-.  Winter,  54  Mo.  309. 

es.  ilabama.—  Cockrill  t>.  Hobeon,  16  Ala. 
301. 

Delaware. —  Fanners'  Bank  c.  Waples,  4 
Harr.   (Del.)   420. 

Georgia.—  Hoadlev  e.  Bliss,  0  Ga.  303. 

Louisiana. —  Union  Nat.  Bank  v.  Iiee,  33 
La.  Ann.  301 ;  Walt  v.  Bry,  1  La.  Ann.  312. 

Maryland.— HaynW  v.  Farmers'  Bank,  T 
Gill  £  J.   (Md.)   44. 

Pennsylvania. — Annville  Nat.  Bank  P.  Ket- 
tering, 100  Pa.  St.  531,  61  Am.  R«p.  630. 

Wiaoonsiii.—  Worden   e.    Mitchell,    7    Wis. 


.  Mttthewe, 


lei. 

United   States. —  Sigerson 
How.  (T'.  S.)  400,  15  L.  ed.  Ohh. 

89.  Rindge  n.  Kimball,  124  Mass.  209; 
Lockwood  f.  Bock,  50  Minn.  142,  62  N.  W. 
301.  Although,  accurately  speaking,  there 
can  only  be  a  waiver  of  demand  and  notice 
by  the  indur!<er  before  the  note  is  due,  yet 
after  it  is  due  he  can  waive  proof  of  them ; 
or  what  is  more  to  the  purpose  be  can  so 
act  toward  the  holder  of  the  note  as  to  ren- 
der the  fact  that  demand  was  not  made  or 
notice  given  wholly  immaterial.  Hoadley  v. 
Bliss,  0  On.  .m3 ;  Ycager  e.  Farwell,  13  Wall. 
(U.  S.)  6.  20  L.  ed.  476. 

70.  Bolting  V.  MeKende.  60  Ala.  470,  7  So. 
663 ;  Oglesby  t'.  The  D.  S.  Stacy,  10  La.  Ann. 
117. 

71.  Hart  v.  Long,  I  Sob.  (La.)  S3. 


78.  Stanley  v.  McElratb,  86  CaL  449,  25 
Pac,  1«,  10  L.  R.  A.  646. 

73.  Florida. —  Robinson  e.  Bamett,  10  FU. 
670,  45  Am.  Rep.  24. 

Indiana. —  Neal  v.  Wood,  23  Ind.  623 ;  FrM 
t>.  Kierstead,  16  Ind.  91. 

Louitiana. —  Wall  p.  Bry,  1  La.  Ann.  312; 
McMahan  v.  Grant,  16  !«.  479. 

?f#u7  York. —  Coddington  v.  Davis,  3  Den. 
(N.  T.)   16  iafflrmed  in  1  N.  Y.  186]. 

Ofcio.— -Mellvaine  r.  Bradley,  1  Disn.  (Ohio) 
194,  12  Ohio  Dec.   (Reprint)  670. 

Oregon.—  Delsman  c.  Frtedlandor,  40  Ong. 
33,  66  Pac.  297. 

P«nn*ylvania. —  See  Uhler  v.  Farmera  Nat. 
Bank,  04  Pa.  St.  408. 

England.—  Foster  e.  Dawber,  6  Exch.  839, 
20  L  J.  Exch.  385. 

See  T  Cent.  Dig.  tit.  "  Bills  and  Notea," 
1  1200. 

74,.  Iowa. —  Creshire  c.  Taylor,  29  Iowa 
492;  Hughes  v.  Bowen,  16  Iowa  446. 

Jiouisiana. —  Hart  v.  Long,  1  Rob.    (La.) 

ifasMchuMffa.— Rindge  r.  Einboll,  124 
Mass.  209. 

Miekigan. —  Porter  v.  Hodeupuyl,  9  Mich. 
11. 

iftnnesofa, —  Lockwood  v.  Bock,  60  Uinn. 
142,  62  N.  W.  391. 

eauth  Carolina.—  Fell  v.  Dial,  14  8.  C.  247. 
But  sec  Cathcart  v.  Gibson,  1  Rich.  (8.  C.) 
10. 

United  Btates.—  Yeager  v.  Farwell,  13 
Wall.  (U.  B.)  6,  20  L.  ed.  476. 

(Contra.  Huntington  v.  Harvey,  4  Conn.  124)  * 
Sebree  Deposit  Bank  v.  Mnreland,  96  Ky.  160, 
168,  16  Ky.  Ij.  Rep.  404,  28  S.  W.  IG3,  29 
L.  R.  A.  306  (where  the  court  said:  "To 
recognize  a  doctrine  that  in  effect  dispenses 
with  the  performance  of  conditions  by  tbe 
holder  upon  which  the  indorser  agrees  to  be- 
come bound,  and  hold  him  liable  upon  a  sub- 
sequent promise  to  pay,  although  released, 
destroys  the  virtue  of  commercial  paper,  and 
places  the  indorser  at  the  mercy  of  those  who, 
in  great  commercial  transactions,  are  seeking 
to  hold  those  liable  who  have  been  once  re- 
leased, upon  the  plea  that  the  laches  of  tbe 
holder  redounds  at  last  to  his  beneflt,  if  he 
oan  establish  a  promise  on  tbe  part  of  tbe 
indorser,  although  released  from  tne  payment 
of  tbe  dishonored  paper  ") ;  Landrum  v.  Trow- 

[xm,  1, 4] 


D,8ilizedb,G00gle 


11S8    [TCje.] 


COMMERCIAL  PAPER 


6.  KmssiTT  Foi  WtrmKi.  A  vairer  of  demand  and  notice  tnade  bj  an 
mdoner,  not  being  a  new  coatract  bat  only  a  waiver  absolntely  or  in  part  of  a 
condition  precedent  to  bis  liability,  need  not,  in  tbe  absence  of  statate,"  be  in 
writing.'" 

6.  What  Comstitdtbs  Waivu  —  a.  In  OeDeraL  A  waiver  maj  result  from 
implication  and  usage  or  from  any  words  and  acts  which  by  fair  and  reasonable 
eonstmction  are  of  snob  a  character  aa  will  satisfy  tbe  mind  that  a  waiver  was 
intended,  or  which  will  jostify  the  holder  in  assnming  that  tbe  indorser  intended 
to  dispense  with  notice,  or  to  indnce  him  to  forego  the  nsnal  steps  neceesary  to 
fix  the  liability  of  the  indorsers."     Snch  waivers,  however,  being  in  derogation 


kridgc,  2  Uftte.  (E7.)  £81;  R&l^ton  e.  Bul- 
mt^  3  Bibb  <Ky.)  801;  L&wreuM  v.  Ral- 
•ton,  3  Bibb  (Kt.)  lOS;  Brown  c.  Teague,  G2 
N.  C.  fiT3;  W»It«n  V.  Smllow,  0  Wluirt. 
{?«.)  446. 

Alitfti  as  to  a  KOXintOT  who  tuu  be«ii  dis- 
•tiBTged  by  laches.  Van  Derreer  v.  Wright, 
%  Barb.   (N.  Y.)  647. 

75.  In  Maine  the  ststnte  expressly  re- 
^uirefl  a  written  waiver  signed  br  the  In- 
dorser (Skowhegan  First  Nat.  Bank  v.  Max- 
leld,  83  Me.  676,  22  AU.  476,  bedding,  how- 
aver,  that  the  necessity  rA  such  writing  might 
be  obviated  by  conduct  ol  the  indorser 
amounting  to  an  estoppel) ;  liut  this  statat« 
Taa  expressly  prospective  and  did  not  in  sny 
way  affect  the  rights  of  parties  under  agree- 
ments  already  madb  {Thomas  c.  Mayo,  50 
Ue.  40).  Bcfwe  the  passage  of  this  statuta 
no  writing  was  required.  Eeyes  v.  Winter.  S4 
Ue.  399;  Lane  c.  Stewart,  20  Me.  DS;  Puller 
V.  McDonald,  8  Ue.  213,  23  Am.  Dec.  499. 

76.  ArhuMxat. — Andrews  e.  Simms,  33  Ark. 
771;  Lary  e.  Young.  13  Ark.  401,  GS  Am. 
Dec.  332. 

Karaa*. —  Markland  v.  McDaniel,  SI  Kan. 
360,  32  Pac.  1II4,  20  L.  P.  A.  96. 

fontudby. —  Maples  «.  Traders'  Deposit 
Bank,  16  Ky.  L.  Pep.  879. 

Vofaaohusefta, —  Field  t>.  Nickerson,  19 
Mass.  131. 

ViMDuri. —  Kaiser  \>.  Nial,  9  Mo.  App.  600. 

iVno  ffomfwhtre. —  Edwards  V.  Tandy,  34 
N.  H.  640;  Hibbard  v.  RueseU,  I«  N.  H.  410, 
41  Am.  Dee.  733. 

Weio  TorJc. —  Porter  v.  Eemball,  63  Barb. 
(N.  T.)  407. 

Oftio.— Dye  v.  Scott,  36  Ohio  St  184,  36 
Am.  Bep.  0O4. 

PennsyltMinHi. —  Annvllle  Nat.  Bank  e.  Ket- 
tering, 106  Pa.  St.  S31.  61  Am.  Rep.  636; 
Barclay  c.  Weaver,  19  Pa.  St.  396,  67  Am. 
Dec.  661. 

Tmim.— Stone  t>.  Smith,  30  Tex.  138,  04 
Am.  Dec.  299. 

TTuoonein.— Worden  p.  Mitchell,  7  WI». 
161. 

EnglarxA. —  Foster  v.  Dawber,  0  Exch.  839, 
20  L.  J.  Eieh.  386. 

See  7  Cent.  Dig.  tit  "Bills  and  Notes," 
t  1199. 

77.  ArkatitM. —  Lary  e.  Young,  13  Ark.  . 
401.  .^R  Am.  Dec  332. 

California.—  Bryant  v.  Wilcox,  4S  Cal.  47 
In.  request  \sj  the  indorser  before  the  matu- 
rity of  the  note  tliat  tbe  holder  should  giva 
[XIII.  L  6] 


himself  no  nneaaineas  about  it,  and  a  state- 
ment tliat  it  would  be  paid  at  maturity  and 
that  the  indorser  was  collecting  money  foi- 
the  maker  and  would  see  tliat  the  note  waa 
paid)  ;  Leonard  v.  Hastings,  9  Cat.  23d  (the 
giving  of  a  new  note  by  tile  dratrer  to  the 
payee  for  the  amount). 

Cmmvcti^tt. —  Hayes  o.  Wenier,  45  Conn. 
246. 

Delaimrs.— SeafoTd  First  Nat.  Bank  r. 
Connoway,  4  Houst.  (Del.)  200. 

Georgia. — Anthony  e,  Pittnum,  60  Ga,  701. 

/Itinoit. —  Smith  ■c.  Curiee,  S9  Dl.  221 ;  Cur- 
tiai  D.  Martin,  80  111.  657.  See  also  Wood  r. 
Price,  46  HI.  435. 

fndtOMi. —  Havens  c.  Talbott,  11  Ind.  323. 

JTotuot. —  Marklaud  e.  McDaniel,  61  Kan. 
360,  32  Pac.  IIU,  20  L.  R.  A.  96;  Glaze  e. 
Fergnron,  48  Kan.  167,  29  Pac.  306. 

Iiouinona. —  Zachaiie  r.  Kiric,  14  La.  Ann. 
433  (apromisetopay  if  the  coets  were  thrown 
out)  ;  Oglcsby  c.  The  D.  B.  Stacy,  10  Ia  Ann. 
117  (an  admission  made  after  the  institution 
of  tbe  suit  upon  the  note  of  the  justice  of  tbe 
claim)  ;  Blaffer  v.  Herman,  7  La.  Ann.  059; 
Thomas  v.  Marsh,  E  La.  Ann.  363  (a  declara- 
tion ol  an  indorser  tliat  he  had  received  no- 
tice of  the  protest  and  that  it  would  lie  neces- 
sary to  make  arrangements  to  pay  the  note, 
if  unaccompanied  with  any  complaint  as  to 
irregularity  in  the  receipt  of  tbe  notice); 
Benoist  v.  His  Creditors,  18  Ia.  622. 

Maine.—  Keyes  t>.  Winter,  54  Me.  399;  Bob- 
bins e.  Voee,  63  Me.  36;  Fullerton  v.  Rund- 
lett,  27  Me.  31 ;  Ticonic  Bank  t?.  Jolmson,  21 
Me.  420;  Lane  r.  Steward,  20  hie.  93;  Fuller 
t>.  McDonald,  8  Me.  213,  23  Am.  Dec  499. 
See  also  Marshal]  v.  MitcheU,  36  Me.  221,  58 
Am.  Dec.  697. 

Voryland.— Schley  v.  Merritt,  37  Md.  352; 
Staylor  v.  Ball,  24  Hd.  133.  See  also  Geiser 
c.  Kersbner,  4  Gill  &  J.  (Md.)  305,  23  Am. 
Dec.  5S6. 

UoMOoksuHU. — Comer  e.  Pratt,  138  MaM. 
446;  Armstrong  v.  Chadwick,  127  Mass.  15S 
(wliere  the  holder  of  a  note  secured  by  a 
mortgage  informed  the  Indorser  that  the  note 
and  mortgage  were  worthless  and  he  should 
look  to  him,  and  the  indorser  assented,  saying 
he  "  would  talte  tbe  mortgaged  property,  sell 
it,  and  take  care  of  the  note  ")  ;  Tucker  Mfg. 
Co.  V.  Fairbanks,  98  Moss.  101 ;  (^ve  c.  Vin- 
ing.  7  Mete.  (Mass.)  212.  39  Am.  Dee.  770; 
Barker  t>.  Parker,  6  Pick.  ( Mass. )  80 : 
Taunton  Bank  v.  Richardson,  5  Pick.  (Mass.) 
430  (a  promise  by  on  indorser  to  attend  to 
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of  the  Admitted  rights  of  an  indorser,  are  rather  Btrictl;  conetrned,  ure  not  to  be 
extended  beyond  the  £air  import  of  the  terma  used,  and  will  not  be  inferred  from 


the  wDKinX  of  *  note  and  to  take  oars  of  the 
aame,  and  a  direction  that  notice  to  the  maker 
ahould  be  sent  to  his  care) ;  B<7d  «.  Clere- 
land,  4  Pick.  (Mass.)  625  (a  reply  by  au  in- 
dorser to  the  Indorsee  that  he  would  be  in 
New  York  when  the  note  fell  due  and  would 
pay  It  if  the  maker  or  his  indorser  did  not, 
the  indorsee  having  stated  to  the  indorser 
that  he  neither  knew  nor  had  confidence  in 
the  other  parties  to  the  note  and  would  look 
wholly  to  bim  tor  payment). 

MtoMjiaa. —  Parsons  c.  Dickinson,  S3  Mich. 
56,  a  statement  by  an  indorser  who  knew 
that  he  had  been  discharged  by  the  holder's 
laches,  that  he  expected  to  have  to  pay,  and  a 
request  that  he  try  to  collect  of  the  ntaker. 

JfiMwaippt. — Carson  c.  Alexander,  34  Miai. 
G26  (an  incluaiou  by  a  payee  of  the  amount 
of  an  unpaid  draft  in  an  account  sent  to  the 
drawer,  to  which  no  objection  was  made)  ; 
Bobbins  c.  Piockard,  G  8m.  &  M.  (Miu.)  51 
(a  promise  to  let  judgment  go  by  default 
after  learning  of  the  holder's  laches)  ;  Offlt 
».  Vidi,  Walk.  (Miss.)  09. 

ifissoun. —  Taller  e.  M.  J.  Murphy  Fur- 
nishing Goods  Co.,  24  Mo.  App.  420. 

Montana. —  Quaintance  v.  Ooodrow,  IS 
Mont.  3TS,  41  Pac.  70. 

~Sev>  Hampahire. —  Libbey  v.  Pierce,  47 
N.  H.  309  (a  request  by  an  indorser  to  a 
party  that  he  protest  the  note) ;  Hibbard  p. 
Rnssell,  IS  N.  H.  410,  41  Am.  Dee.  733  (a 
statement  1^  the  indorser  to  the  holder  after 
dishonor  of  a  note  that  be  must  go  to  the 
maker  and  that  if  the  maker  could  not  pay 
he  would  have  to  pay,  or  was  " good  for  it") ; 
Whitney  v.  Abbot,  5  N.  H.  376. 

ffew  Torfc.— Koas  o.  Hurd,  71  N.  Y.  14,  27 
Am.  R«).  J ;  National  Hudson  River  Bank  e. 
Reynolds,  57  Hun  (N.  Y.)  307,  10  N.  Y. 
Suppl.  660,  32  N.  Y.  St.  124;  Porter  e.  Eem- 
ball,  G3  Barb.  (N.  Y.)  467;  Russell  v.  Cronk- 
hite,  32  Barb.  (N.  Y.)  282  (a  reply  by  an 
indorser  to  the  holder  that  the  note  wag  per- 
fectly good  and  that  he  need  put  himself  to 
no  toouble  about  notifying  him)  ;  Olendening 
V.  Canary,  G  Daly  (N.  Y.)  489  (a  request  by 
the  indorser  to  an  agent  of  the  holder  that 
iie  hold  the  note  a  few  dayi,  and  that  he,  the 
indorser,  would  make  it  all  right)  ;  Savage 
c.  Bevier,  12  How.  Pr.  (N.  Y.)  166;  LoEBng- 
well  t>.  White,  1  Johns.  Caa.  (N.  Y.)  SO,  1 
Am.  Dec.  S7.  See  also  Sheldon  v.  Chapman, 
^I  N.  Y.  644 ;  Taylor  t>.  French,  4  E.  D.  Smith 
(N.  Y.)  468. 

Ohio. —  McMonlgal  v.  Brown,  46  Ohio  St 
409,  IS  N.  E.  860;  Boyd  V.  Toledo  Bank,  38 
Ohio  St.  526,  30  Am.  Rep.  924 ;  Kyle  v.  Oreen, 
14  Ohio  490. 

Penmglvatiiia. —  Jenkins  c.  White,  147  Pa. 
St.  303,  23  Atl.  see  (an  offer  1^  the  indorser 
prior  to  the  maturity  of  the  note  of  a  new 
note  in  renewal)  ;  Si^^r  t>.  Allentown  Sec- 
ond Nat.  Bank,  132  Pa.  St.  SOT,  ID  Atl.  217; 
Hoyer'a  Appeal,  87  Pa.  St.  120;  Braine  v. 
Spalding,  G2  Pa.  St.  247;  Bcott  «.  Oreer,  10 


Pa.  St.  103  (a  request  t^  the  indorser  that 
the  note  be  not  protested) ;  Stahl  o.  Wolfe,  S 
Wkly.  Notes  Cas.  (Pa.)   143. 

RhoOt  /«Ian(f.~  Whittier  «.  Collins,  IS 
R.  I.  44,  23  AtL  30,  holding  that  while  an 
indorser  of  a  note  waived  notice  of  demand 
and  non-payment  by  inducing  the  payee  to 
delay  the  demand  of  payment,  a  request  to  re- 
frain from  pressing  the  maker  after  the  in- 
strument had  matured  would  not  constitute 

Soutk  Carolina. —  Schmidt  o.  Radcliffe,  4 
Btrobh.  (S.  C.)  296,  63  Am.  Dec.  678  (the 
statement  of  an  indorser  that  he  would  try 
to  get  the  money  out  of  the  maker  and  that 
if  he  could  not  he  would  have  to  pay  it  him- 
self as  he  was  the  indorser)  ;  Moon  v.  Haynie. 

1  Hill  (S.  C.)  411  (an  agreement  with  the 
maker  "  to  become  paymaster "  to  the  balder 
and  sending  the  holder  a  message  to  that 
effect). 

Teaaa. —  Runnel  c.  Swan,  20  Tex.  822. 

Tirginia. —  Cardwell  v.  Allan,  33  Oratt. 
(Va.)    160. 

Weat  Virginia. —  Compton  e.  Oilman,  10 
W.  Va.  312,  42  Am.  Rep.  776. 

Witoonain. —  Hale  v.  Banforth,  46  Wis. 
GG4,  1  N.  W.  284,  a  promise  by  the  indorser 
before  maturity  that  if  the  note  was  suffered 
to  run  he  would  "  pay  it  whenever  payment 
is  called  for." 

United  BtatM. —  Bigerson  t>.  Mathews,  20 
How.  (U.  S.)  496,  16  L.  ed.  980;  Perry  e. 
Rhodes,  2  Cranch  C.  C.  (U.  B.)  37,  19  Fed. 
Cas.  No.  11,011. 

England. —  Anson  V.  Bailey,  Bull.  N.  P. 
276  (where  an  indorser  in  answer  to  the 
holder's  letter  after  laches  In  (pving  notice 
wrote  that  "  when  he  comes  to  Town  be  will 
set  that  Matter  to  rights ")  ;  Phipson  v. 
Kneiler,  4  Campb.  285,  1  Stark.  IIB,  2  E.  C.  L. 
53;  Caunt  c.  Thompson,  7  C.  B.  400,  6  D.  &  L. 
621,  13  Jur.  495,  L8  L.  J.  C.  P.  125,  62 
E.  C.  L.  400;  Wood  c.  Brown,  1  Stark.  217, 

2  E.  C.  L.  es  (a  letter  saying  that  ha  is  "  an 
acoonunodation  drawer,  and  that  the  bill  will 


being  pressed,  that  he  had  no  funds  or  effecta 
with  the  drawee  and  that  the  bill  must  be 
paid). 

Canada. —  Beckett  v.  Cornish,  i  U.  C.  Q.  B. 
138.    See  also  Masters  o.Stubbe,  9  N.  Brunsw. 


4G3. 


A  promiM  to  gin  a  new  note  for  the 
amount  claimed  would  be  an  admission  and 
waiver  on  the  part  of  an  indorter,  although 
be  afterward  refused  to  execute  such  note. 
Fell  V.  Dial,  14  B.  C.  247. 

Inducing  pUicbaM  of  note. —  Where  the  in- 
dorseia  of  a  note  are  active  in  procuring  a 
party  to  buy  it  after  its  maturity  and  do 
not  disclose  to  him  the  faot  that  they  wwe 
discharged  for  want  of  notice,  tbcjr  silence 

[xm,  1, 6.  &] 
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donbtful  acta  or  l&ngoa^.'"    So  too  it  U  dear  that  the  laognage  or  conduct  relied 


Ib  equivklent  to  an  affiTins.tioD  of  their  con- 
tinued liability  ajid  they  will  be  estopped  to 
set  up  a  want  ot  such  notice.  Libbey  v. 
Pierce,  47  N.  H.  808. 

Sole  vithoat  eiaanre  of  indoiHin^t.— 
Where  the  indoneiB  k11  a  note  which  haa 
been  protested  for  lum-paymeiit  without  eras- 
ing their  indOTBement  they  will  be  estopped 
by  Buch  act  from  controverting  their  liability. 
St.  John  o.  Roberts,  31  N.  ¥.  441,  SB  Am. 
Dee.  287   [rmertmg  6  Bosw.   [N.  Y.)   893]. 

Whetkei  a  holder  wu  misled  to  his  Isjniy  Is 
nuiteiial  in  determining  whether  an  indoner 
bftB  wftiTed  notice,  where  the  evidence  is  con- 
flicting. TbuB  where  an  indoraer  wrote  tho 
words  "  protest  waived "  over  his  indoiae- 
ment  and  the  evidence  was  conflicting  aa  to 
whether  he  notified  the  holder  that  the  in- 
dorsement was  forged,  it  was  held  that  If  the 
holder  was  misled  to  his  Injury  the  indor«er 
was  bound.  Robinson  v.  Bamett,  19  Fla.  970, 
4ft  Am.  Rep.  24. 

78.  Alabama. —  Sherrod  o.  Rhodes,  S  Ala. 
033. 

CoK/omia. —  Wright  c.  Ueaenield,  93  CaL 
90,  23  Pac  849. 

lovia. —  Freem&n  v.  O'Brien,  3$  Iowa  400. 

LouMtona. —  Vance  v.  Depaas,  &  La.  Ann. 
lOi  Kneutler  t>.  U.  S.  Bank,  11  Rob.  (Id.) 
213;  Lapoite  t>.  Landry,  S  Mart.  N.  S.  (La.) 
359. 

ifarj/Iand. —  Uoore  f.  HardcBstle,  11  Md. 
430. 

Jf  aa«aoAu«ett«. —  Pratt  t-.  Chase,  122  Mass. 
202;  HuMey  c.  Freeman.  10  Maas.  84. 

Missouri. —  January  tj.  Todd,  1  Mo.  607. 

A'eio  Jersey. —  U.  8.  Bank  v.  Southard,  17 
N.  J.  L.  473.  35  Am.  Dec  621. 

Neu)  York.— Rom  r.  Kurd,  71  N.  Y.  1*.  27 
Am.  Rep.  1 ;  Martin  p.  Perqua,  05  Hun 
(N.  Y.)  225,  20  N.  Y.  Snppl.  285,  47  N.  Y. 
St.  618;  Taylor  ti.  Snyder,  3  Den.  (N.  Y.) 
145,  46  Am.  Dec.  457 ;  Oswego  Rank  v. 
Knower,  Lalor  (N.  Y.)  122;  Cavuga  County 
Bank  i,-.  Dill,  5  Hill   (N..Y.)   403. 

Peniuylvania. —  Lancaster  First  Nat.  Bank 
r.  Shreiner.  110  Pa.  St.  188,  20  Atl.  718. 

South  Garolifia. —  Houston  o.  Frailer, 
Harp.   (S.  C.)    10. 

Teiineawe. —  Rosson  r.  Carroll.  BO  Tenn. 
BO,  10  S.  W.  66,  12  L.  R.  A.  727;  Ford  t>. 
Dallam,  3  Coldw.   (Tenn.)   67. 

Vermont. —  Landon  v.  Bryant,  06  Vt  203, 
37  -Atl.  207. 

Virginia.— Tardy  ».  Boyd,  20  Gratt.  (Va.) 
031. 

United  State*. —  Sigeison  v.  Mathewa,  20 
How.   (U.  S.)  4!)6.  15  L.  ed.  989. 

England. —  Pickin  i'.  Qraham,  I  Cr.  &  U. 
725,  2  L.  J.  Elch.  253,  3  Tyrw.  923. 

Canada. —  Britton  p.  Wilsom,  in  Ont.  App. 
9fl ;  Montreal  Bank  v.  Bcott.  24  U.  C.  Q-  B. 

115. 

SeE>  7  Cent.  Dig.  tit.  "Bills  and  Not«s," 
{  1203. 

There  was  held  to  be  no  wairer  in  the 
following  cases: 

/Irlnnso*.— Dutton  P.  Bratt,    (Ark.   1889) 

rxni.  I,  6.  a] 


11  B.  W.  821  <a  request  by  the  p«yea  and  in- 
doreer  of  notes  that  the  indorsee  should  not 
flue  during  the  absence  of  tbe  payee  from 
home  in  ease  the  not«  was  not  paid)  ;  Aadrews 
0.  Slmms,  33  Ark.  771  (a  statement  1^  the 
indoreer  that  "  My  name  on  them  makea  them 

good"). 

California. —  Keyes  P.  Fenatermaker,  24 
Cal.  329,  a  remark  by  an  indoraer  that  he 
would  rather  pay  the  note  than  be  sued. 

Joico. —  leham   r.   McClure,   58   Iowa    315, 

12  N.  W.  668  (the  fact  that  the  indorwr 
aided  in  collecting  interest  from  the  maker 
by  inducing  the  holder  to  foreclose  the  mort- 
gage securing  the  note,  the  evidence  not  show- 
ing that  plaintiff  relied  in  any  way  npon  these 
acts  to  his  prejudice)  ;  DcMrah  First  Nat. 
Bank  V.  Day,  52  Iowa  680,  3  N.  W.  728  (m. 
statement  by  the  drawer  that  he  had  taken 
steps  to  enforce  a  mechanic's  lien  held  hy 
him  to  seoure  the  debt). 

Louitiana. —  Vance  v.  Depaas,  2  la.  Ati". 
16;  HcMahan  v.  Grant,  10  La.  479  (pending 
negotiations  with  an  indoiser  before  matu- 
ri^  which  might  if  continued  have  culminated 
in  an  agreement)  ;  Miranda  e.  New  Orleans 
City  Bank,  6  La.  740,  Z6  Am.  Dec.  493  (an 
attendance  by  an  indorser  before  the  matu- 
rity of  the  note  of  a  meeting  of  the  makers' 
creditors  wherel^  he  nBsumed  the  quality  of 
a  creditor  on  the  note). 

Mastaehutetta. —  Glidden  v.  Chamberlain, 
107  Mass.  480,  4«  N.  E.  103,  67  Am.  St. 
Rep.  477  (a  statement  that  he  oould  not  raise 
the  money  but  "  would  do  what  he  coald  ")  ; 
Kent  V.  Warner,  12  Allen  (Mass.)  661  (k 
Btatement  by  the  indorser  to  the  indorsee  that 
he  would  see  the  maker  before  the  note  be> 
came  due,  and  that  the  maker  would  prob- 
ably give  a  new  note,  aa  that  was  the  way 
he  usually  paid  his  notes). 

Jftnnesota. —  Hart  v.  Eastman,  7  Minn.  7^ 

MiMouri. —  Kloatermann  v.  Kage,  39  Mo. 
App.  00,  mere  advice  ^  the  indorser  to  the 
holder  to  sue  the  maker,  with  a  promise  to 
pay  the  costs  of  such  suit. 

Montana. —  Grant  v.  Spencer,  1  Mont.  13^ 
the  presence  of  one  of  the  indorsers  when 
the  holder  presents  the  not«  for  payment. 

New    Hampshire. —  Carter     r.     Buriey,     l^ 
N.  H.  568.  an  agreement  by  sin  indorser,  when    ' 
be  liad  learned  of  the  dishonor  of  a  note,  to 
give  collateral  security  for  his  responsibility. 

A'eir  York. —  Baer  c.  Leppert,  12  Him. 
(N.  Y.)  516  <B  staUment  "You  need  not  sue 
me,  ...  we  are  perfectly  good,"  and  "  my 
partner  is  now  in  Xew  York  trying  to  raise 
the  money  to  pay  " )  ;  Griffin  r.  Ooff,  12  Johns. 
(N.  Y.)  423  (a  statement  that  "he  knew  of 
no  defence  ") .  ■ 

Pennsiih-ania.—  Lititz  Nat.  Bank  r.  Blide. 
145  Pa.  Rt,  49.  22  AU.  208. 

V'irjiiitn.— Watkins  v.  Grouch,  H  Leigh 
(Va.)  022  (consenting  to  the  negotiation  Ot 
the  note  at  a  bank  other  than  that  where  it 
was  made  payable)  :  Brown  v.  Feivuson.  A 
Leigh  (Va.)  37,  24  Am.  Dec  707. 

England. —  Lecaan  r.  Kirkman,  0  Jur-  N.  S. 
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:  given  by  his  con- 


on  as  a  waiver  most  proceed  from  the  iodoreer  or  be  made  o 
eeot,  and  not  from  the  maker,  holder,  or  a  third  party.™ 

b.  Aeoeptaaee  of  Indemnity  op  CoUateral  Seenrlty  —  (i)  In  Oesxral.  By 
the  veight  of  authority  notice  of  dishonor  ifi  waived  when  the  indoreer,  before 
maturity,"  has  taken  oollateral  eecnrity  sufficient  to  cover  hie  contingent  liability 
or  has  taken  an  assignment  of  all  tha  estate  of  the  maker  for  the  purpose  of  meet- 
log  bis  responsibilities.^'  The  taking  of  insufficient  secnrity,  however,  ie  not  a 
r  of  notice,"  and  in  aome  cases  it  has  been  held  that  an  indorsor  is  entitled 


17,  7  Wkly.  Rep.  4B9  (a  aUteDMnt  that  "luid 
cirennutancea  been  different,  ...  no  tp- 
plieation  would  have  been  neceituirT  "f ; 
Prideanx  ff.  Collier,  2  Stark.  ST.  8  E.  O.  lo 
S16  (a  atatement  at  maturitj  that  be  would 
endeavor  to  provide  effecta  and  would  Me  the 
holder  again), 

TB.  Applegarth  c.  Abbott,  64  Cal.  46Q,  2 
Pac.  43i  Pierce  «.  Whitnej,  29  Me.  188; 
Davis  V.  Gowen,  19  Me.  447;  Sice  e.  Cun- 
ningham, 1  Cow.  (N.  T.)  397;  Good  c.  Ar- 
rowsniith,  Anth.  N.  P.  (N.  Y.)  288  (where 
the  bolder  said  to  the  indoraer,  "  I  look  to  you 
for  payment");  Haj  «.  Boisaeau,  8  Logli 
(Va.)   IM. 

80.  If  taken  after  matmity  it  wlU  not 
constitute  a  waiver. 

Alahatiux. —  Lowry  v.  Western  Bank,  7  Ala. 
120. 

ContMCfiout. —  Prentiss  C  Danielson,  fi 
Conn.  I7B,  13  Am.  Dec.  E2. 

Flur^ia. —  Sanderson  c.  Sanderson,  20  Pla. 
2S2. 

touttwina. —  Peets  e.  Wilson,  19  La.  4TS. 

Maryland. —  Walters  v.  Munro^  17  Md. 
154,  77  Am.  Dec.  328. 

MaaiaohKiettt. — Tower  t>.  Durell,  9  Mass. 
332. 

Wmo  Forfc.—  Ota^o  County  Bank  tJ.  War- 
ren, 18  Barb.   (N.  Y.)  290. 

See  7  Cent.  Dig.  tit.  "Billa  and  NotM," 
t  1204. 

81.  Alabama.— Holman  v.  Whiting,  IB  Ala. 
703;  Carlisle  f.  Hilt,  16  Ala.  398;  Cockrill 
V.  Hobson,  16  Ala.  301;  Poeey  v.  Decatur 
Bank,  12  Ala.  802;  Stephenson  v.  Primrose, 
8  Port.   (Ala.)   155,  33  Am.  Dec.  281. 

Arkantas. —  Walker  t.  Walker,  7  Ark.  642. 
Connecticut. —  Prentiss     e.     DanieUon,     6 
Conn.  175,  13  Am.  Dec.  62. 

Louinana. —  Hoover   v.   Glasscock,    16   I*. 

^atne.— Mead  V.  Smalt,  2  Me.  207,  11  Am. 
Dec.  82. 

Ifart/tand.— Brandt  D.  Mickle,  28  Md.  436; 
Walters  v.  Muoroe,  17  Md.  154,  77  Am.  Dec 
328 ;  Dtivall  v.  Fanners'  Bank,  9  Gill  &  J. 
(Md.)  31. 

Uaaaachuaetts. —  Bond  c.  Famham,  5  Mass. 
170,  4  Am.  Dee.  47.  Compore  Andrews  *. 
Boyd,  3  Mete.   (Maes.)  434. 

Mis/tissippi, —  Watt  v.  Mitchell,  6  How. 
(Miss.)   131. 

A'etc  J^sey. —  Perry  v.  Green,  19  N,  J.  L. 
61,  3S  Am.  Dec.  638. 

A'flic  York.—  a  ift  v.  Rodger,  26  Hun  (N.  Y.l 
39;  Spencer  v.  Harvey,  17  Wend.  (N.  Y.) 
489;  Commercial  Bank  V,  Hughes,  17  Wend. 


(N.  Y.)  H;  Mechanics'  Bank  t>.  Qriswold,  7 
Wend.  (N.  Y.)  166. 

Okio. —  Beard  v.  Westennan,  32  Ohio  St 
29;  Develing  t>.  Ferris,  18  Ohio  170;  Kyle  v. 
Green,  14  Ohio  496. 

Oregon. —  Smith  o.  Lownsdale,  8  Oreg. 
78. 

fSouth  Cortina. —  Ctiarleston  Bank  «.  Bar- 
rett, 2  HcMull.  (S.  C.)  191;  Stat*  Bank  v. 
iSyvn,  1  Bailey  (8.  C.)  412. 

TenneMee.'— ^wan  e,  Hodges,  3  Head  (TenB.> 
261;  Durham  v.  Price,  5  Yerg.  (Tenn.)  300, 
28  Am.  Dee.  267. 

England. —  Brown  t>.  Maffey,  15  Bast  210; 
Comcy  V.  Da  Costa,  1  Esp.  302. 

Compare  Watkins  v.  Crouch,  6  Leigh  (Ta.) 
S28,  holding  that  an  assignmtnt  of  all  tha 
maker's  property  as  security  for  part  pay- 
ment will  not  excuse  notice. 

See  7  Cent.  Dig.  tit.  "Bills  and  NotM," 
I  1204. 

Season  of  mle. —  In  Brandt  «.  Mickle,  28 
Md.  436,  448  Icitiitg  Bond  v.  Famham,  S  Mass. 
170.  4  Am.  Dec.  47;  Barton  v.  Baker,  1  Berg. 
k  R.  (Pa.)  334,  7  Am.  Dec.  620],  the  court 
iaid ;  "  The  general  doctrine  of  waiver  grow- 
ing out  of  the  trauBfer  of  all  the  moor's 
property  to  the  endorser,  is  based  upon  the 
following  reasons;  First,  that  having  w- 
cured  all  the  maker's  property,  for  tlie  ^- 
press  purpose  of  meeting  bis  endorsements,  he 
must  be  considered  as  luving  waived  the  con- 
dition of  his  liability,  and  engage  with  the 
maker  on  receiving  all  of  tbe  property,  to 
take  up  the  note.  Secondly,  that  having  thus 
stripped  the  maker  of  all  bis  property,  and  re- 
ceived all  the  security  he  could  give,  tbe  en- 
dorser must  know  that  a  demand  upon  tha 
maker  would  be  fruitless." 

An  assignment  to  a  third  person  of  all 
the  maker's  property  for  the  purpose  of  in- 
demnifying tbe  indorser  will  not  excuse  de- 
mand and  notice.  Moore  r.  Alexander,  03 
N.  Y.  App.  Div.  100,  71  N.  Y.  Suppl.  420 
[amrming  33  Misc.  (N.  Y.)  013,  03  N.  Y. 
Suppl.  888]. 

62.  Alabama. —  Maraton  v.  Mobile  Bank, 
10  Ala.  284. 

California. — Olendorf  c  Swartz,  6  Cal.  480, 
03  Am.  Dec.  141. 

Connecticut. —  Holland  C.  Turner,  10  Conn. 
308  [approved  in  Hayes  e.  Werner,  45  Conn. 
240,  where  it  was  held,  however,  that  the 
taking  of  such  security  at  the  time  of  tbe 
indorsement,  white  not  of  itself  a  waiver,  is 
evidence  thereof  and  fortifies  tile  presump- 
tion arising  from  other  facts  and  circum- 
stances]. 
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to  notice  regardless  of  tlie  collateral  taken,  so  long  as  the  maker  of  die  note 
remains  primarily  liable." 

(ii)  For  Patxeitt  of  Pabticulam  Obuqatioh.  Wtere,  by  the  contract 
or  agreement  by  wliich  the  indorser  receires  the  assigned  property  ne  is  expreasly 
aathorized  or  agrees  to  use  it  for  the  payment  of  the  obligation  notice  is  nnneces- 
sary,*'  and  this  is  trne  if  in  consideration  of  foods  or  secarity  he  has  made  bim- 
seli  primarily  responsible." 

e.  Allowing  Jadrment  to  Be  Entered.  Where  the  indorser  has  snfiered  inds- 
msnt  to  be  entered  against  him  nil  dicit  or  by  default,  he  caonot  afterward  take 
advantage  of  want  of  demand  and  notice ; "  but  it  has  been  held  that  the  confea- 

CaKfomia. —  Van  Norden  v.  BueUey,  5  CuL 
2B3,  holding,  howevar,  that  a  traiufer  by  tlta 
maker  to  be  relied  on  muit  be  directly  *ind 
■peeiflcallf  for  the  uot«  and  not  as  ■ecnritT' 
for  tranaactionB  in  the  aggrq^te. 
illHiot*.— Curtiaa  v.  Martin,  20  IlL  5S7. 

IfotM.—  Wright  e.  Andrewa,  70  Me.  86,  01, 
36  Am.  Bep.  306,  where  it  ie  laid:  "Bjr 
such  appropriation  there  la  a  trust  reposed 
In  the  indorser,  and  t^  hia  acoeptance  of 
it  an  implied  promise  on  his  part  that 
•ueh  trust  thall  be  faithfully  performed. 
In  a  oertain  sense  the  indorser  becomes  orig- 
inal promisor  and  assumes  the  place  of  the 
malter  of  the  note.  He  therefore  sofTera  no 
injury  from  the  fact  that  he  is  not  notified 
of  the  omiesion  of  an  act  which  fidelity  to 
the  principal,  as  well  as  to  the  payee,  re- 
quire him  to  perform." 

New  Hampikire. —  Hoses  v.  Ela,  43  N.  H. 
667,  SZ  Am.  Deo.  176. 

Vets  Tort. —  Clift  r.  Bodger,  26  Hun 
(N.  Y.)  39;  Taylor  c.  Frmch,  4  K  D.  Smith 
(N.  Y.)  468;  Coddington  v.  Daris,  3  Den. 
(N.  Y.)  16  [aj7init«<f  in  1  N.  T.  IMl; 
Mechanics'  Bank  v.  Griswold,  7  Wend.  (N.  Y.) 
106. 

Pen7i»]fhania, —  Barton  e.  Baker,  1  Serg. 
A  B.   I  Pa.)   334,  7  Am.  Dec.  620. 

Bngiand.—  Carter  c.  Flower,  4  D.  A  L.  629, 
II  Jut.  313,  10  L.  J.  Exch.  10&,  16  H.  A  W. 
743  i  Comey  v.  Da  Costa,  1  Esp.  302. 

Confro,  Woodbury  v.  Crum,  1  Bias.  (TJ.  S.) 
284,  30  Fed.  Cas.  No.  17,900,  1  West  L. 
Month.  G22,  unless  the  property  thus  as- 
signed is  Insufficient  to  satisfy  the  note. 

See  7  Cent  Dig.  tit  "Bills  and  Notes," 
I  1204. 

Application  of  rale. —  This  nile  does  not 
apply  as  a  matter  of  law  when  the  indorser 
merdy  receives  the  funds  frran  the  profits  of 
a  business  in  which  he  is  a  partner  of  tb« 
maker,  and  is  merely  authoriEed,  and  not  ex- 
pressly instructed,  to  apply  the  fnnds  to  the 
payment  of  the  Dotea  at  toeir  maturity.  Ray 
c.  Smith,  17  Wall.  (V.  S.)  411,  21  L.  ed.  609. 

86.  Hull  c.  Myers,  90  Ga.  674,  16  S.  E. 
663;  Wfaitridge  e.  Bider,  22  Md.  648;  Arm- 
strong t>.  Chadwick,  127  Mass.  166. 

86.  Qrigsby  v.  Ford,  3  How.  (Mias.)  184; 
Winn  V.  l^vy,  2  How.   (Miss.)   902. 

A  cognovit  containing  a  release  of  all  er- 
rors which  might  intervene  in  the  entering 
up  of  a  judgment  against  the  maker  of  a 
note  is  a  waiver  of  demand  of  such  note. 
Hall  V.  Jon•^  32  ni.  36. 


-Dutour   V.   Morse,   9    La.   333 
1  Peets  0.  Wilson,  18  Ia.  478]. 

if ojiw.— Marshall  v.  Mitchell,  34  Me.  227; 
Maine  Bank  v.  Smith,  16  Me.  99  (holding 
that  this  was  especially  true  irbnv  be  had  re- 
osived  no  benefit  from  such  security). 

Maryland. —  Lewis  v.  Kramer,  3  Md.  266. 

JfossochuwIU.— Creamer  v.  Perry,  17  Pick. 
(Maaa.)  S32,  28  Am.  Dec.  297. 

Vmo  Forfe.— Seacord  v.  Miller,  13  N.  Y.  66; 
Braoe  V.  Lytle,  13  Barb.  (N.  Y.)  103;  Os- 
wego Bank  v.  Knower,  Lalor  (N.  Y.)  122; 
Speaoer  r.  Harvey,  17  Wend.  (N.  ¥.)  489; 
Ireland  r.  Eip,  Anth.  N.  P.  (N.  Y.)   196. 

OMo.—  Cleveland  Seeood  Nat  Bank  o.  Mc- 
Ouire,  33  Ohio  St.  296,  31  Am.  Bep.  639. 

Bhode /«Iand.^W1iitUer  c.  Collins,  16B.L 
44,  23  AU.  39. 

Tttxu. —  See  Cruger  tr.  LIndheim,  (Tke. 
App.  1690)   16  S.  W.  420. 

U»it»d  State*. —  Woodbury  v.  Crum,  1  BIss. 
(U.  8.)  284,  30  Fed.  Cas.  No.  17,969,  I  West. 
L.  Month.  622;  Burrows  v.  Haniiegan,  1  Mo- 
Lean  (U.  S.)   309,  4  Fed.  Oas.  No.  2,206. 

See  7  Cent  Dig.  tit  "Bills  and  NotM," 
I  1204. 

88.  Moses  v.  Ela,  43  K.  H.  S67,  62  Am. 
Dec.  176;  Woodman  o.  Eastman,  10  N.  E. 
369;  Denny  v.  Palmer,  27  N.  C.  610;  Kramer 
V.  Sandford,  4  Watts  A  S.  (Pa.)  328,  39  Am. 
Dec.  98  [but  see  Barton  v.  Baker,  1  Serg.  A  B. 
(Pa.)  334,  7  Am.  Dec.  620,  where  notice  was 
held  to  hare  been  waived,  the  indorser  having 
•ooepted  from  the  maker  a  general  assign- 
ment] ;  Wilson  V.  Senfer,  14  Wis.  380. 

"  The  true  criterion  seemi  to  be  the  obliga- 
tion to  take  up  the  note.  When  that  re- 
mains with  the  maker,  it  continues  to  be  the 
duty  of  the  endorsee  to  apprise  the  endorser 
of  the  maker's  default;  where  it  lias  devolved 
on  ttie  eudoner  himself,  be  needs  no  notice." 
Kramer  v.  Sandford,  4  Watts  A  &.  (Pa.)  328, 
331,  39  Am.  Dec.  92  [apprwed  in  Selby  v. 
Brinkley,  (Tenn.  1876)  17  S.  W.  479;  H^soo 
e.  Benier,   14  Wis.  880], 

The  contingent  liabiUty  of  the  indorsen 
must,  by  the  acceptance  of  the  wcniity,  be 
converted  into  an  abeolute  liabiUty,  and  if 
the  circumstanoee  of  the  case  show  that  the 
collateral  was  taken  as  protection  and  indem- 
nity against  the  liability  as  an  indorser,  and 
not  as  consideration  for  thdr  assumption  of 
an  absolute  liability,  notice  must  be  given. 
80117  V.  Brinkley,  (Tenn.  1876)  17^  S.  W.  479. 

84.  Aldboma. —  Stephenson  f 
Fort.  (Ala.)  166,  33  Am.  Dee. 
pan.  I.  6,  b,  (I)] 
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doD  of  jadgment  by  on  indoraer  was  only  grwut  fame  evidenoe  that  he  had  had 
notice  of  Doa-pafment" 

d.  Antlelpatlon  of  Diihoaor.  The  aatidpation  b-fr  the  drawer  of  a  bill  that  it 
will  be  dishonored  and  a  statement  by  him  that  he  belieres  it  will  not  be  paid  is 
not  a  waiver:"  bnt  an  indoreer  will  waive  demand  and  noMee  by  informing  the 
holder  that  the  maker  will  not  be  able  to  pay  at  matnrity  and  authorizing  each 
bolder  to  draw  on  him." 

e.  Extension  of  Time.  An  agreement  before  maturity  by  an  indorser  or 
drawer  that  an  eztension  of  time  shall  be  given  is  a  safiicient  circumstance  or  fact 
to  anthorize  an  inference  of  waiver ;  "^  and  while  it  has  been  held  that  notice 
should  be  given  at  the  expiration  of  such  time,"  it  has  also  been  held  that  the 
contingent  character  of  the  liability  is  by  the  waiver  converted  into  one  of 
absolute  character  and  that  farther  demand  or  notice  is  unneceesary.*' 

f.  Ffmadnlent  Tnuisf er  of  Instrament.  If  the  transfer  is  made  under  such 
eircnmatancee  that  the  transaction  is  fraudulent  on  the  part  of  the  indorser  no 
notice  to  him  is  necessary." 

g.  Indorsement  or  Writing  in  Separate  Instrament  —  (i)  IsDoassitssT — 
(a)  In  General — (1)  8psai*.LLT.  The  necessity  of  a  protest  and  notice  may  be 
wtuved  by  using  woras  to  this  effect  in  the  indorsement  itself;**  but  it  should 


Jadsmsnt  by  default  by  a  partnat  of  tlu 
jMoty  pleaAinK  docs  not  operate  as  an  admit- 
■iou  of  notice  aa  against  tlie  defendant  plaad- 
iufr.    Pengnet  v.  McKeniie,  6  U.  C.  C.  P.  306. 

87.  Riehier  t>.  Selin,  8  Serg.  k  R.  (Fa.) 
420. 

88.  Loa  Angelea  Nat.  Bank  e.  Wallaee,  101 
Cal.  479,  36  Pac  IBTj  Bird  e.  Li^ge,  7  DowL 
P.  C.  814,  8  L.  J.  Bzch.  258,  G  M.  ft  W.  419 1 
Brett  t>.  Lerett,  13  East  213,  1  Rose  102.  Be« 
also  Bib  p.  Bignold,  1  Deae.  T12,  a  L.  J.  Bankr. 
17,  2  MonL  &  A.  eS3,  38  E.  C.  L.  810. 

Where  the  drawer  of  a  bUl  becomea  bank- 
tnpt  before  ita  maturity  and  notlflea  the 
holder  that  it  irill  Dot  be  p^d  he  does  not 
thereby  waive  demand  or  notice  of  diBbonor. 
EadaUe  v.  Sownrby,  II  Eaat  114,  10  Ber.  Bep. 
440. 

as.  Seldner  t>.  Mt  Jackum  Kat  Bank,  06 
Ud.  488,  8  Atl.  2S2,  SB  Am.  Bep.  IBO. 

A  decUiatlon  by  the  indoraer  to  a  third 
peraon  that  he  would  pay  the  note  without 
■uit  is  no  waiver  of  demand  and  notice.  All- 
wood  r.  Baaeldon,  2  Bailey  (S.  C.)  4GT. 

90.  CiMneotiout. — Norton  v.  Lewli,  2  Conn. 
479. 

ITiMmi*.— Olaie  t>.  Feiguaon,  48  Kan.  1S7, 
i9  Pac.  3H. 

LouUiana. —  Walker  v,  Oraham,  21  La. 
Ann.  200. 

UitiouH. —  Clayton  v.  Phippa,  14  Mo.  309; 
Olaegow  r.  Pratte,  B  Mo.  338,  40  Am.  Dee. 
142. 

Nov  Bampikire. —  Amoakeag  Bank  «. 
Uoore,  37  N.  H.  B39,  7S  Am.  Dec.  IG6. 

Veto  7orlk.— Cady  v.  Bradahaw,  lie  N.  Y. 
189,  22  N.  E.  371,  26  N.  Y.  St  018,  G  L.  R.  A. 
6S7:  Sheldon  v.  Hortcm.  43  N.  Y.  03,  3  Am. 
Rep.  «69  la/llrming  63  Barb.  (N.  Y.)  83]; 
Hunter  r.  Hook,  64  Barb.  (N.  Y.)  409; 
Spencer  v.  Harvey,  17  Wend.   (N.  Y.)  499. 

Ohio. —  McMonigal  e.  Brown,  46  Ohio  St 
490,  16  N.  B.  800;  HndMm  o.  Wolcott,  39 
Ohio  St  018;  Heman  d.  Prmch,  2  Cine.  Super. 
Ot  Ml.  *^ 


Pmmtylvania. —  Barclay  V.  Weaver,  19  Pa. 
St.  3»«,  67  Am.  Dec.  061 ;  Bidgway  t>.  Day, 
13  Pa.  St  208. 

South  Carolina. —  Xiong  V.  Moore,  2  Brer. 
(a  C.)    172. 

Vermont. —  Farmers',  etc..  Bank  t>.  Catlin, 
13  Vt  39. 

United  State*. —  U.  S.  Bank  v.  Lyman,  Z 
Fed.  Caa.  No.  924.  20  Vt  068. 

England. —  Houlditch  p.  Cauty,  1  An.  162, 
4  Bing.  N.  Ca*.  411,  7  L.  J.  C.  P.  217,  6 
Scott  20S,  33  K  C.  L.  779. 

Compare  laham  v.  McClure,  08  Iowa  616, 

12  N.  W.  669;  Freeman  v.  O'Brlau,  38  Iowa 
406  (holding  that  an  agreement  between  the 
Indorser  and  indorsee  that  the  maker  should 
not  be  sned  until  he  had  time  to  pay,  or  iintil 
the  indoraer  should  notify  the  indorsee  to 
proceed  agaiuat  the  maker,  could  not  be  con- 
sidered as  a  waiver  of  demand  and  notice 
upon  the  part  of  the  indorser)  ;  Iowa  City 
First  Nat.  Bank  v.  Ryereon,  23  Iowa  609; 
Uichaud  v.  Idgarde,  4  Minn.  48;  Beiff  o.  Me- 
Uiller,  46  Leg.  Int  (Pa.)  2S. 

See  7  Cent  Dig.  tit.  "Bills  and  NoUs," 
I  1203. 

A  raqnsat  for  more  time,  after  a  suit  was 
bqiun  in  which  due  presentment  waa  averred, 
is  Buf&cient  evidence  of  waiver  to  go  to  the 

Sry.     Hopley  v.  Dufresne,   IS  East  276,  13 
iv.  Rep.  463. 

91.  Worden  v.  Mitchell,  7  Wis.   161, 
88.  Amoekeag    Bank  P.   Moore,    37    N.    H. 
039,  75  Am.  Dec.  168;  Sheldon  v.  Horton,  43 
N.  Y.  93,  3  Am.  Bep.  669;  Bidgway  v.  Day, 

13  Pa.  St  208. 

93.  Alexander  r.  Dennis,  9  Port.  (Ala.) 
174,  33  Am.  Dec.  309;  Qee  v.  Williamsco,  I 
Port.  (Ala.)  313,  27  Am.  Dec.  628;  Devoe 
e.  Moffat,  Anth.  N.  P.  (N.  Y.)  221;  Bissell  v. 
Socman,  17  N.  C.  164;  Hellings  v.  Hamilton, 
4  Watts  tB.  (Pa.)  402;  WilliBmi  v.  Brobat 
10  Watte   (Pa,)    111. 

94.  Atotamo.— Ksber  r.  Price,  37  Ala. 
407. 
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appear  that  ench  snecnal  indonement  was  written  by  the  indorser  or  by  hb 
anthority,"  and  a  roierence  therein  to  an  accepter  in  case  of  need  will  not  be  a 
waiver  of  notice  as  to  the  original  drawer  or  accepter.** 

(2)  Bekeath  Waiter.  Where  language  oonstitnting  a  waiver  is  printed 
upon  the  back  of  a  note  or  placed  tbereon  by  an  indoner,  it  has  been  held  that 
those  who  merely  append  their  naked  siffnatnre  b^ieath  such  waiver  mnst  be 
assamed  to  have  adopted  the  same  and  will  be  bound  thereby,"  although  anch 
waiver  is  not  apparently  connected  with  his  indorsement.'* 

(3)  Of  Inbtbuuent  CoHTAimNa  Waiteb.  A  stipniation  of  waiver  of  pro- 
test, demand,  and  notice,  expressed  in  the  body  of  the  bill  or  note,  conetitatee  an 
element  of  the  contract  itseli  and  operates  as  a  waiver  as  to  the  signers  thereto^ 
whether  they  be  indoraere,  makers,  or  payees.** 

(b)  Of  Void  Instrument.  Where  an  iudoreer  indorses  a  note  or  bill  ott 
which  the  principal  party  thereto  ia  not  legally  bonnd,'  as  where  the  instmment 
is  void  for  want  of  a  stamp,*  the  maker  is  a  married  woman,*  the  note  is  signed 


Connecticut. —  Cooke  ff.  Pomeroj,  6G  Conn. 
466,  32  At).  S3G ;  City  Sat.  Bank  r.  Hopson, 
A3  Conn.  463,  6  AU.  601. 

IKstrtct  of  Cotumbio, —  Portsmouth  Sav. 
Bank  c.  Wilson,  5  App.  Cm.   (D.  0.)  8. 

Ueorgia. —  NBtionml  £zch.  Bank  o.  Kimball, 
66  Oa.  753. 

LouUiana.—  Carmena  v.  Mix,   IS  La.   166. 

Jfaine.— Farmer  v.  Sewall,  IB  Me.  4fi6. 

Maryland. —  Halley  c.  Jackaon,  48  Md.  2S4. 

Masiaekviettt. —  Woodman  v.  TbTinton,  S 
Cush.   (MiM.)    157. 

Minnesota. —  Lockwood  C.  Bock,  SO  MiniL. 
142,  62  N.  W.  381 ;  Wolford  t>.  Andrewa,  £9 
Minn.  250,  13  N.  W.  107.  43  Am.  Hep.  Ml. 

Missouri. —  Hammett  v.  Tnieworthy,  51 
Mo.  App.  281. 

Vno  York. —  Buckley  o.  Bentlej,  ffi  Baib. 
(N.  Y.l   646. 

Ptnnsjflifania. —  Brittain  e.  Doylestown 
Bank,  5  Wattf  k  S.  {Pa.)  87,  30  Am.  Dec. 
110. 

Tenneasee. —  Johnitou  v.  Bearey,  4  Yerg. 
(Tenn,)    182. 

See  7  Cent  Dig.  tit.  "Billa  and  Notaa," 
S  1200. 

95.  Fowler  v.  Fleming,  1  McMulI.  (S.  C.) 
232. 

A  waiver  written  over  the  aiEBatnie  of  aa 
iodoreei  ia  prima  facie  evidence  that  it  was 
done  with  his  privity  and  aasent.  Fanao'  v. 
Band,  14  Me.  225. 

86.  In  re  Leeds  Banking  Co.,  L.  R.  1  Eq.  1, 
11  Jur.  N.  S.  920,  35  L.  J.  Ch.  311,  13  L.  T. 
Rep.  N.  S.  314,  14  Wkly.  Hep.  43. 

97.  Parahlev  v.  Heath,  69  Me.  BO,  31  Am. 
Rep.  240;  Loveday  v.  Anderson,  18  Warii.  322, 
51  Pac.  463.  Contra,  Central  Bank  v.  Davis, 
19  Pick.   (Mass.)   373. 

98.  Farmers'  Bank  v.  Swing,  78  E^.  264, 
39  Am.  Rep.  231. 

99.  Georgia. —  Woodward  t>.  Lowry,  74  Qa. 
148. 

Illinois. —  Dunnigan  f>.  Stevens,  122  111. 
396,  13  N.  E.  051,  3  Am.  St.  Rep.  406.  See 
also  Deeriiig  r.  Wiley,  56  111.  App.  300. 

Indiana. —  Sohn  f.  Morton,  92  Ind.  170; 
Rooker  r.  Morria,  Bl  Ind.  280;  Lowry  e. 
Steele,  27  Ind.  168;  Keal  v.  Wood,  23  Ind. 
623;  Gordon  tJ.  Montgomery,  IB  Ind.  110. 

pm,  1. 6.  g,  (I),  (»).  (I)] 


f owa. —  Iowa  Valley  State  Bank  n.  Slgstad, 
»e  Iowa  491,  es  N.  W.  407 ;  PhUlipi  t>.  Dippo, 
»3  Iowa  35,  61  N.  W.  810,  07  Am.  St.  B«p. 
254. 

KentuoJcj/. —  Bryant  ».  Merchants'  Bank,  S 
Buah  (Ky.)  43,  holding  that  the  fact  that 
the  indoner  did  not  notice  such  proriaion  in 
the  instrument  could  not  avail  bim. 

Vmneeota. —  Bryant  v.  Lord,  IS  Minn. 
396. 

Femuylmmia. —  ChunberKburg  Nat.  Bank 
c.  Schall,  10  Pa.  Co.  Ct.  394. 

TetKU. —  Leeds  v.  Hamilton  Faint,  et«.,  Co., 
(Tex.  Civ.  App.  1896)  36  S.  W.  77;  Smith 
V.  Piokham,  B  Tex.  Civ.  App.  326,  28  8.  W. 
666. 

Wiuhtn^ton. —  Furth  v.  Baxter,  24  Waah. 
60S,  64  Pac.  7S8. 

Wisoonsin. —  Hoover  v.  McCormick,  84  Wis. 
215,  54  N.  W.  006,  holding  that  on  such  a 
note  the  mere  tact  that  defendant  thought 
that  he  was  signing  as  an  indorser  and  not 
as  a  guarantor  was  immaterial,  inasmuch  as 
an  indorsement  on  such  a  note  constituted  an 
absolute  agreement  the  same  as  a  guaranty. 

See  7  Cent.  Dig.  tit.  "  Bills  and  Notes," 
I  1201. 

1.  Voidable  becanse  of  unity. —  In  Copp  v. 
McDugall,  B  Mass.  1,  the  conrt  seem  to  plac* 
their  decision  partially  upon  the  fact  that 
the  evidence  of  the  case  shows  that  the  maker 
was  not  liable  thereon  because  the  note  was 
usurious,  and  that  therefore  the  indorser 
would  be  liable  without  notice.  The  language 
of  the  court  is  not,  however,  clear  as  to  thia 
point,  and  the  case  might  well  whdiy  be  de- 
cided upon  the  ground  that  the  indorter  was 
liable  l>ecause  of  a  subsequent  promise  to  pay 
the  not«. 

a.  Cnndy  v.  Marriott,  1  B.  ft  Ad.  690,  9 
L.  J.  K.  B.  O.  S.  70,  20  E.  C.  L.  654;  Wilson 
V.  Vysar,  4  Taunt.  288. 

3.  Butler  r.  Slocum,  33  La.  Ann.  170,  178, 
39  Am.  Rep.  285,  where  the  court  said: 
"When  he  endorses  such  note  the  endorser 
warrants  by  the  very  act  that  the  drawer  is 
l^ally  liable  to  pay  it,  and  practices  a  de- 
ception for  which  he  la  responsible,  knowing, 
as  he  necessarily  must,  that  such  is  not  the 
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1)7  an  agent  aftw  his  principal's  death/  or  the  maker  b  known  b;  the  bolder  to 
be  a  fictitious  person,*  no  demand  and  notice  is  necessary,  altbongh  the  oppoute 
view  has  been  taken  where  the  maker  was  an  infant*  So  too  no  notice  is  neces- 
sary where  the  signatures  of  the  prior  parties  to  the  note  are  forged.^ 

(n)  Sepasatb  IxsTauJlSNT.  A  waiTer  may  also  be  made  by  letter,  telegram, 
or  other  separate  instroment  safSoiently  evincing  an  intent  npon  the  part  of  the 
iudoreer  to  dispense  with  demand  and  notice ; '  but  the  letter  or  instroment  mnst 
be  addressed  to  the  owner  or  holder  of  the  note  at  the  time,*  and  the  reference  to 
a  particnlar  obligation  must  be  clear  and  unambiguous."' 

b.  Partial  Payment.  A  partial  payment  by  an  indorser  or  drawer  upon  or 
after  maturity  constitutes  a  waiver  of  demand  and  notice  or  of  any  laches  on  the 

Eart  of  the- holder  if  made  with  full  knowledge  of  the  facte  and  circumstances,'^ 
ut  this  rule  is  applicable  only  where  payment  by  the  indorser  is  made  with 
knowledge  of  the  facts  and  laches  '^  and  under  circumstances  recognizing  his  lia- 
bility as  an  indorser."    Acceptance  of  an  oflEer  of  part  payment  is  essential  to  its 


«ase.  The  holder,  in  th«  belief  of  iU  truth, 
might  look  only  to  the  maker,  end  fail  to 
teke  the  aeceuArj  etepe  to  eherge  the  en- 
dotser,  uid  if,  when  he  becomei  &ware  that 
the  maker  was  not  legally  bound  for  it,  he 
could  not  recover  against  the  endorser  —  the 
latter  would  be  protected  by  hie  own  fraud, 
and  the  holder  ei^er  by  the  confidence  placed 
in  him." 

4.  Burrill  V.   Smith,  7  Pick.   (Maea.)   291. 

6.  Bundy  c.  Jackson,  2i  Fed.  6ZS.  Aliter 
U  the  indorser  does  not  know  the  fictitious 
character  of  the  drawer.    I^each  c.  Hewitt,  4 

-  Taunt.  731,  14  Her.  Rep.  662. 

e.  Wyman  c.  Adams,  12  Gush.  (Mass.) 
210,  which  is  decided  on  the  theory  that  the 
nbte  after  its  inception  being  Toidable  only, 
the  power  to  repudiate  it  being  the  personal 
privilege  of  the  minor,  this  disability  would 
not  vary  the  rule. 

7.  Tumbull  V.  Bowyer,  40  N.  Y.  4BB,  100 
Am.  Dec.  S23 ;  Ferkine  e.  WhiU,  36  Ohio  Bt 
fiSO;  Harrison  v.  Smith,  2  Tex.  App.  Civ. 
Cae.  I  360. 

8.  lOKia. —  Bee  Bankers'  Iowa  State  Bank 
V.  Mason  Hand  Lathe  Co.,  (Iowa  1902)  90 
N.  W.  812. 

Louitiana. —  Hoover  t>.  Olawcock,  16  La. 
S42,  where  the  waiver  was  contained  in  a  col- 
lateral mortgage  aecuring  the  note. 

Maryland. —  Seldner  v.  Mt.  Jackson  Nat. 
Bank,  60  Md.  4H8,  a  Atl.  262,  GQ  Am.  Rep. 
190  (by  telegram)  ;  Duvall  v.  Farmers'  Bunk, 
?  aill  £  J.  (Md.)   44. 

MMsaohuselis. —  Comer  v.  Pratt,  138  Mass. 
446,  tel^ram. 

A'euj  York.—  Coddington  v.  Davie,  1  N.  T. 
186  [affirming  3  Den.  (N.  Y.)  16];  Fenly  t>. 
Bogert,  2  Edm.  Sel.  Gas.   (N.  Y.)   442. 

Rhode  Island. —  Riker  v.  A.  dt  W.  Sprague 
Mfg.  Co.,  14  R.  I.  402,  51  Am.  Hep.  413, 
where  the  written  waiver  wae  filed  with  the 
trustee   of   a   mortgage  given   to   secure   the 

Teaiaa.—  Hastings  First  Nat.  Bank  v.  Bon- 
ner,  (Ten,  Civ.  App.  1894)   27  8.  W.  698. 

Canada.— Sto  McLellan  v.  McLellan,  17 
U.  C.  C.  P.  109. 


I  1202. 


7  Cent  Dig.  tit  "Billi  and  Notes," 


9.  Poultney  Nat  Bank  v.  Lewis,  60  Vt 
622,  28  Am.  Rep.  614. 

10.  Martin  0.  Perqua,  06  Hun  (N.  Y.) 
22S,  20  N.  Y.  Suppl.  286,  47  N.  Y.  Bt.  S18. 

11.  F^ortda.— Whitaker  v.  Morrison,  1 
Fla.  26,  44  Am.  Dec.  627. 

IlUnoU.—  Curties  c.  Martin,  20  111.  667. 

Iowa. —  Hughes  n.  Bowen,   16   Iowa  446. 

Louitiana. —  Frost  v.  Harrison,  8  La.  Ann. 
123. 

Maine. —  Lane  t 

Maataohwiet  ta.— 
Mete.    (Moss.)   S53. 

Hete  Bampahire. —  Johnson  v.  Crane,  16 
N.  H.  68. 

New  York. —  Linthicum  e.  Caswell,  IB 
N.  Y.  App.  Div.  641,  46  N.  Y.  Suppl.  610 
[aflimied  in  160  N.  Y.  702.  67  N.  E.  1116]; 
Brown  p.  Mechanics',  etc..  Bank,  16  N.  Y. 
App.  Div.  207,  44  N.  Y.  Suppl.  646. 

North  Carolina.—  Shaw  v.  McNeill,  05 
N.  0.  635. 

Pennaylvania. —  Sherer  v.  East<w  Bank,  33 
Pa.  St  134;  Levy  c.  Peters,  0  Serg.  ft  R.  (Pii.) 
126,  11  Am.  Dec.  679. 

South  Carolina.— See  Fell  v.  Dial,  14  S.  C. 
247. 

Wiaoonain, —  Knapp  v.  Runals,  37  Wis.  139. 

Unitad  Statei. —  Perry  c.  Rhodes,  2  Cranch 
C.  C.  (U.  S.)   37,  19  Fed.  Cas.  No.  11,011. 

England.— Disoa  v.  Elliott,  6  C.  ft  P.  437, 
24  E.  C.  L.  644;  Vaughan  v.  Fuller,  2  Str. 
1246;  Horford  v.  Wilsrai,  1  Taunt  12. 

Canada. —  Rice  t.  Bowker,  3  L.  C,  Rep.  306, 
4  R.  J.  R.  Q.  23;  Wood  p.  Stephenson,  16  U. 
C.  Q.  B.  410. 

See  7  Cent  Dig.  tit.  "  Bills  and  Notee," 
I  1217. 

12.  Porter  v.  Thom,  30  N.  Y.  App.  Div.  363, 
51  N.  Y.  Swppl.  974  [affirmed  in  167  N.  X. 
684,  60  N.  B.  11191;  Buckley  v.  Bentley,  42 
Barb.  (N.  Y.)  640;  Sice  v.  Cunningham,  1 
Cow.  (N.  Y.)  397;  Carnegie  Steel  Co.  v. 
Chattanooga  Constr.  Co.,  (Tens.  Ch.  1896) 
38  S.  W.  102;  Vaughan  v.  Fuller,  2  Str.  1246. 

13.  Whitaker  i>.  Morrison,  I  Fla.  25,  44 
Am.  Dec.  627  (where  the  payment  was  made 
with  the  money  of  the  maker,  and  by  bis  re- 
quest, the  indorser  acting  as  his  mere  agent); 
Reinke  V.  Wright,  93  Wis.  368,  B7  N.  W,  737 
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validity  aa  a  wurer ; "  and  an  offer  which  if  accepted  would  operate  as  a  oompro- 
mise  by  w^  rather  of  set-off  or  accord  and  satiafactioa  than  of  payment  is 
inenfficient." 

L  Promise  of  Payment.  An  absolate  and  nnconditional "  promise  to  pAJi" 
mode  by  one  entitled  to  demand  and  notice  to  one  entitled  to  demand  payment^" 
will  be  deemed  a  waiver  of  demand  and  notice"  or  an  acknowledgment  thid 


(where  the  pajM  of  a  note,  after  default, 
sold  th«  propflrtj  under  a  mortgage  given  to 
him  to  teeure  ttie  indorwrt,  and  with  tbeir 
eonsent  applied  the  proceeds  en  the  note). 
In  both  of  these  cases  it  waa  held  that  the 
facts  did  not  show  a.  waiver. 

14.  Alabama.— libell  v.  Lewis,  &6  Ala.  650, 
13  So.  336. 

J/tMouH, —  Long  t>.  Dismer,  71  Ma  4S2. 

Veto  Jersey. —  Barkalow  v.  Johnson,  18 
N.  J.  L.  397. 

tfew  York. —  SIm  v.  Cunningham,  1  Cow. 
(N.  T.)  397;  Agsn  v.  McManus,  U  Johns. 
(N.  Y.)  180;  Grain  v.  Colwell,  8  JtAns. 
(N,  Y.)   394. 

England. —  Em  p.  Bignold,  I  Deac.  712,  0 
L.  J,  Bankr.  17.  2  Mont.  &  A.  033,  38  E.  C.  L. 
SI9. 

Canada. — New  Brunswick  Bank  t>.  Enowles, 
*  K.  Brunew.  219. 

16.  Newberry  v.  Trowbridge,  13  Mich.  283; 
Long  V.  Dismer,  71  Mo.  452;  Tardy  u.  Boyd, 
26  Gratt.  (Va.t  631;  Cuming  p.  French,  2 
Campb.  106  note.  See  also  Barkalow  u.  John- 
son, 16  N.  J.  L.  397;  SUudage  v.  Creighton, 
5  C.  A  P.  Mfl,  24  E.  C.  L.  828. 

le.  If  the  promiie  is  conditional  the  rule 
is  oth^wise  (Catopbell  v.  Varn^,  12  Iowa 
43;  Cuyler  c.  Merrifleld,  6  Hun  (N.  Y.)  659; 
Nicholson  v.  Goutbit,  2  E.  Bl.  609),  it  must 
be  accepted  on  the  condition  stipulated  (Ib- 
bell  V.  Lewis,  98  Ala.  550,  13  So.  335;  Keith 
e.  Msckey,  5  Rob.  (La.)  277;  Pickin  e. 
Graham,  1  Cr.  ft  M.  726,  2  L.  J.  Exch.  263,  3 
Tyrw.  923),  and  will  constitute  a  waiver  only 
to  the  extent  stipulated  (Cardwell  c.  Allan, 
33  Gratt.  (Va.)  160). 

What  cODititntes  conditional  promii«. —  It 
is  not  a  waiver  for  a  foreign  drawer  to  say: 
"  I  am  not  acquainted  with  your  laws;  if  I 
am  bound  to  pay  it,  I  will  "  (Dennis  v.  Mor- 
rice.  3  Esp.  1G8),  for  an  indorser  to  say  that 
if  Uie  bill  is  preaented  him  duly  protested, 
he  will  have  to  pay  it  (Penn  v.  Poumeirat, 
2  Mart.  N.  S.  (La.)  641),  or  to  say  that  il 
the  accepter  does  not  pay,  he  must,  hut  for 
the  holder  to  exhaust  all  his  influence  with 
the  accepter  first  (Hicks  v.  Beaufort,  1  Am.  65, 
4  Bing.  N.  Caa.  229,  2  Jur,  255,  7  L.  J.  0.  P. 
131.  5  Scott  698,  3a  E.  O.  L.  684). 

17.  A  promise  to  pay  is  essential,  and  the 
bare  waiver  of  protest  and  notice  after  th» 
dishonor  of  a  paper  would  not,  it  would  seem, 
l>e  of  itself  sufficient  to  bind  t^  indorser. 
White  V.  Keith,  97  Ala.  668,  12  So.  611  [Ming 
Yeager  p.  Farwell,  13  Wall  (U.  8.)  6,  20 
L.  ed.  47B] ;  Wyck<rfr  V.  Andrews,  50  N.  Y. 
Super.  Ct  196,  198  (where  the  court  said: 
"  If  waived  before  maturity,  the  principle  of 
estoppel  In  pats,  binds  the  indorser.  But 
otherwise,  how  are  rights  that  have  becoma 

[XIII,  I. «,  h] 


does  a  mere  waiver,  and  no  more,  create  aji 
Implied  promise  which  would  be  of  vklue 
equivalent  to  an  express  promiM.  Or  do  the 
waiver,  and  the  circumstances  under  whieti  it 
was  made,  make  a  question  for  the  jury  aa  to 
whether  the  parties  understood  that  the  in- 
dorser  did  promise  to  pay  with  a  knowledge 
of  the  laches.  If  there  be  a  waiver  of  the 
kind  pleaded,  and  it  proves,  in  any  way,  as 
matter  of  law  or  of  fact,  through  a  jury  that 
the  defendant  promised  to  pay,  is  the  plain- 
tiff to  show  that  the  defendant  had  knowl- 
edge of  laches,  or  the  defendant  to  show  that 
he  had  not"). 

Promise  of  part  payment. —  While  a  party 
may,  by  his  promise,  clearly  show  that  be  in- 
tends to  pay  only  a  part  ot  his  obligaUon 
(Fletcher  v.  Froggatt,  2  C.  ft  P.  669,  12  E. 
C.  L.  738),  a  promise  to  pay  a  part,  onless 
specially  restricted,  will  <n»erate  as  a  waiver 
as  to  the  whole  amount  OSarvey  v.  IVoupe:, 
23  Miss.  638.  See  also  Gunson  t>.  Metz,  1 
B.  ft  C.  193,  2  D.  ft  K.  334,  1  L.  J.  K.  B.  O.  S. 
76,  S  E.  0.  L.  83) ;  but  it  is  not  necessary 
that  a  formal  acknowledgment  of  liability 


27  Am.  Kep.  737). 

18.  If  made  to  an  estit«  strangeT-to  tlM 
paper  it  will  be  unavailing.  Olendorf  e. 
Swartx,  6  Cal.  480,  63  Am.  Dec.  141 ;  Allwood 
o.  Hoseldon,  2  Bailey  (S.  G.)  457;  Jervey  e. 
Wilbur,  1  Bailey  (8,  C.)  453;  Poultoey  Nat. 
Bonk  V.  Lewis,  60  Vt.  622,  28  Am.  Rep.  514. 
See  also  Miller  v.  Hackley,  6  Johns.   (N.  Y.) 


Cranch  C.  C.  {U.  S.)  334,  10  Fed.  Caa.  No. 
6,263. 

19.  Conneetiout. — Norton  c.  Lewis,  2  Conn. 
478. 

Maryland. —  Tumbull  «.  Maddux,  68  Md. 
679,  13  Atl.  334;  Patton  v.  Wilmot,  1  Harr. 
ft  J.  (Md.)   477. 

Miwistippi. —  Moore  v.  Ayres,  5  Sm.  ft  BC 
(Miss.)  310. 

ifuioun.—  St.  Louis  State  Bank  e.  Bartle, 
114  Mo.  276,  21  8.  W.  816. 

Jiew  ffompaWTB. —  Caldwell  ».  Porter,  17 
N.  H.  27 ;  Whitney  o.  Abbot,  5  N.  H.  378. 

Sew  Fori;.— Fitch  v.  Redding,  4  Sandf. 
(N.  Y.)  130;  Leonard  ff.  Gary,  10  Wend. 
(N.  Y.)   504. 

South  Carolina. —  Mathews  o.  Fogg,  1  Rich. 
(8.  C.)   369,  44  Am.  Dec.  267. 

Temetsee. —  Williams  v.  Union  Bank,  9 
Eeisk.    (Tenn.)   441. 

Weat  Firffiaia.— Peabody  Ins.  Co.  e.  Wil- 
son, 29  W.  Va.  628,  2  8.  E.  888;  Devendorf 
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notice  waa  given,"  if  made  with  full  knowledge  of  the  laches  of  the  holder." 
While  it  is  strictly  essential  that  all  the  facts  material  to  the  fall  nnderstandiDg  of 


V.  WMt  Virgini*  Oil,  eU.,  Co.,  17  W.  V«. 


England. — Murray  v.  Ein^  fi  B.  ft  Aid. 
106,  7  S.  C.  L.  98i  Woods  o.  Dean,  3  B.  ft  S. 
101,  32  L.  J.  Q.  B.  1,  7  L.  T.  Rap.  N.  8.  661, 
11  Wkly.  Bep.  ZZ,  113  E.  C.  L.  101;  Ormn- 
way  O.  Hindley,  4  Campb.  62;  Hodge  v.  Fillia, 
9  Campb.  463;  Gibbon  v.  Coggon,  2  Campb. 
IBS,  11  Rev.  Bep.  622;  Killbv  v.  BochusBen, 
18  C.  B.  N.  S.  357,  114  E.  C.  L.  367 ;  Cordery 
V.  Colvin,  14  C.  B.  N.  S.  374,  g  Jur.  N.  8. 
1200,  32  L.  J.  C.  P.  210,  8  L.  T.  Rep.  N.  8. 
Z46,  lOS  E.  C.  L.  374;  Chapman  o.  Annett, 
1  C.  4  K.  562,  47  E.  C.  L.  55Z;  Lundie  v. 
Robertson,  7  Eaat  231;  Haddock  v.  Buiy 
Icitei  in  Lundie  v.  Robertson,  7  East  231, 
236,  note  a] ;  Hopes  v.  Alder  [oif«d  in  Darbi- 
ahire  v.  Parker,  6  East  3,  10,  note  a] ;  Patter- 
son c.  Becber,  6  Moore  C.  P.  319,  17  E.  C.  L. 
4B4 :  Wilkea  o.  Jacks,  Peake  202. 

Canada. —  Johnson  t).  Geoff rion,  7  L.  0. 
Jur.  126,  13  L.  C.  Rep.  101;  Ci^  Bank  V. 
Hunter,  2  Rev.  L^.  171;  Boss  ff.  Wilson,  8 
Bev.  lig.  28;  McCarthy  v.  Phelps,  30  U.  C. 
Q.  B.  67 ;  Shaw  «.  Salmon,  19  U.  C.  Q.  B. 
612;  Bank  of  British  North  America  e.  Ross, 
1   U.   C.   Q.  B.   IM;   Upper  Canada  "     ' 


1  U.  C.  C.  P.  438.  Bee  also  Waterous  Bs- 
gine  Co.  v.  Cliriatie,  18  Nova  StxMK  100,  6 
Can  L.  T.  441;  McLaurin  D.  Seguin,  12  Quebec 
Super.  Ct  63;  Burke  V.  Elliott,  16  U.  C.  a  B. 
SIO;  McCuniffe  c.  Allen,  0  U.  C.  Q.  B.  377. 

aO.  Potter  V.  Rayworth,  13  East  417. 

It  will  wrre  «ith«r  as  premmptlre  evidence 
of  due  demand  and  notice  or  as  a  waivei  of 
laches,  according  to  the  rirmimstaneea  of  the 
case.  Dorsey  v.  Watson,  14  Mo.  60;  Tebbette 
V.  Dowd,  23  Wend.  (N.  Y.)  379;  Hall  v.  Free- 
man, 2  Nott  ft  M.  {S.  C.)  479,  U)  Am.  Dk. 
621 ;  Cordery  v.  Colvin,  14  C.  B.  N.  8.  374,  0 
Jur.  N.  8.  1200,  32  L.  J.  C.  P.  210,  8  L.  T. 
Rep.  N.  S.  246,  106  K  C.  L.  374. 

81.  i^laboma. —  Bolll^  v.  McKenzie,  89 
Ala.  470,  7  So.  668;  Keimon  v.  McRea,  7 
Port.   (Ala.)    176. 

Arkanaat. —  Hazard  v.  White,  26  Ark.  165 ; 
Walker  v.  Walker,  7  Ark.  542. 

Oalifomia. —  Curtis    t>.    Spnt^e,    61    Gal. 

Delaware. —  B&iley  v.  Seal,  1  Bart.   (Del.) 


Tobey  v.  Berly, 

Indiana. — Dickerson  o.  Turner,  12  Ind,  223. 

Iowa. —  Davis  v.  Miller,  88  Iowa  114,  65 
N.  W.  80;  Freeman  V.  O'Brien,  3B  Iowa  406; 
Allen  t>.  Harrab,  30  Iowa  363;  Hughes  o. 
Bowen,  15  Iowa  446;  Campbell  V.  Varitey, 
12  Iowa  43;  Ballin  e.  Betcke,  11  Iowa  204. 

Eenttteky.—  U.  B.  Bank  «.  Leather*,  10 
B.  Moo.  (Ky.)  04. 


LouUiana. —  Louisiana  Mnt.  Ins.  Co.  c. 
WalUrs,  25  I«.  Ann.  560;  James  v.  Wade, 
21  Ia  Ann.  648;  Mitchell  v.  Young,  21  La. 
Ana.  279;  Blum  t>.  Bidwell,  20  I«.  Ann.  43; 
Vanwickle  c.  Downing,  IS  La.  Ann.  83;  But- 
ler o.  Murlson,  IB  Ia  Ann.  363;  Robinson  o. 
Day,  7  La.  Ann.  201;  New  Orleans,  et«.,  R. 
Co.  «.  Mills,  2  La.  Ann.  624;  New  Orleana 
Ear.  Bank  c.  Harper,  12  Bob.  {1a.)  231,  43 
Am.  Deo.  226;  Commercial  Bank  V.  Perry,  10 
Bob.  (La.)  61,  43  Am.  Dec.  168;  State  Bank 
V.  Holmes,  ID  Bob.  (I^)  40;  Union  Bank  v. 
Hyde,  7  Bob.  (La.)  418,  41  Am.  Dec.  200 
Heath  «.  Commercial  Bank,  7  Rob.  (la.] 
334;  TomM  v.  Montanye,  2  Bob.  (La.)  168 
Olenn  «.  Thistle,  1  Rob.  (Ia.)  572;  Hart  e 
Long,  1  Rob.  (la.)  83;  Debuys  v.  MoUere,  I 
Mart.  N.  B.  (La.)  SIB,  16  Am.  Dec.  169. 
Hennen  0.  DesboU,  8  Mart.  (La.)  147;  I«m- 
beth  V.  Petrovic,  10  I«.  316;  Willianu  0. 
Robinson,  13  La.  419;  U.  S.  Bank  v.  Ellis, 
13  Im.  36B;  Harris  v.  Allnutt,  IZ  La.  466: 
Tiekner  V.  Boberts,  11  La.  14,  30  Am.  Dec. 
706;  Ives  V.  Eastin,  6  La.  13. 

Mains. —  Thomas  v.  Mayo,  56  Me. 
^am  V.  Hunter,  36  Me.  Z17;  McPhetrea  t>. 
Halley,  32  Me.  72;  Hunt  v.  Wedleiffh,  Z6  Me. 
Z71,  4S  Am.  De«.  lOB;  Davis  o.  Ooweu,  17 
Me.  387;  Cram  v.  Sherburne,  11  Me.  48; 
Groten  D.  Dallheim,  6  Me.  476. 

Maryland. —  Tumbull  v.  Maddux,  OB  Md. 
670,  13  Atl.  334;  Beck  c.  Thompson,  4  Harr. 
ft  J.  (Md.)  631;  Fatton  v.  Wilmot,  1  Harr. 
ft  J.   (Md.)   477.  , 

Maaaachutetu.—  Parks  t>.  Smith,  1S5  Mass. 
20,  28  N.  E.  1044;  Hobba  c.  Straine,  149 
Mass.  212,  Zl  N.  E.  306;  Femald  v.  Bui  ~ 
131  Mass.  591;  Boston  Third  Nat.  Bank 
Ashworth,  106  Mass.  503;  Harrison  v.  Bailey, 
fie  Mass.  020,  97  Am.  Dec.  03;  Arnold  e 
Dresser,  8  Allen  (Mass.)  435;  Matthews  c 
Allen,  16  Gray  (Mass.)  694,  77  Am.  Dec.  430. 
Kelley  v.  Brown,  5  Gray  (Mass.)  lOS;  Low 
V.  Howard,  II  Cush.  (Mass.)  268;  Franklin 
Bank  o.  Freeman,  16  Pick.  (Mass.)  635;  Mar- 
tin V.  lugersoll,  8  Pick.  (Mass.)  1;  Hopkins 
V.  LisweM,  IZ  Mass.  62;  Freeman  V.  Boyn- 
ton,  7  Mass.  483 ;  Warder  «.  Tucker,  7  Mass. 
440,  6  Am.  Dec.  62;  May  v.  OoOa,  4  Haas. 


Trowbridge, 


341. 

Michigan. —  Newberry 
Uich.  203. 

Minit«aota. —  Lockwood  v.  Boek,  60  Minn. 
142.  62  N.  W.  391. 

MitnaHppi. —  Baskerville  v.  Harris,  41 
Mis*.  636;  Harvey  v.  Troupe,  23  Miss.  638; 
Bobbins  v.  Pinckard,  6  Sm.  ft  M.  (Miss.)  61; 
Offit  V.  Vick,  Walk.   (Mi»a.)   99. 

Uitiovri.—  St.  Louis  State  Bank  v.  Bartle, 
114  Uo.  276,  21  S.  W.  810;  Faulkner  t>. 
Faulkner,  73  Mo.  327;  Harness  t>.  Davie* 
County  Hav.  Assoc.,  46  Mo,  367 ;  Salisbury  p. 
Renick,  44  Mo.  664;  Dorsey  v.  Wateon,  14 
Mo.  69;  WilBon  c.  Huston,  13  Mo.  140,  63 
Am.  Dee.  138;  Workingmen**  Banking  Co.  «. 
Beell,  67  Mo.  App.  410.  See  aleo  Grigge  «. 
Deal,  30  Mo.  App.  162. 

[XIU.  I.  «.  1] 
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the  liabilitj  of  the  indoraer  miiBt  be  koowa  to  him  at  the  time  of  the  promiae,*  it 
is  Dot,  by  the  weight  of  satbority,  Deceesaty  that  he  should  know  the  extent  of 
his  legal  liability  at  the  time  of  niaking  the  promise.* 


?v«c  HampaMre. — Nonis  r.  Ward,  S9  K.  H. 
487 ;  EdirardB  v.  Tand;,  36  N.  B.  640 ;  Rogera 
V.  Hacbett,  21  N.  E.  100;  Caldwell  v.  Porter, 
17  N.  H.  2Tl  Uerrimack  Goonly  Bank  c. 
Brown,  12  N.  H.  320;  Woodmaii  e.  Eaatman, 
10  N.  H.  3B9 ;  Farrin^n  r.  Brown,  7  N.  H. 
271;  Otis  i:  HusseT,  3  N.  H.  340;  I^dd  it. 
Kenney,  2  N.  H.  340,  B  Am.  Dec.  77. 

Veto  Jer«ey.— Glaaaford  c.  DavU,  3S  N.  J.  L. 
348;  Sussex  Bank  t;.  Baldwin,  17  N.  J.  L. 
487 ;  U.  S.  Bank  v.  Southard,  17  N.  J.  L.  473, 
35  Am.  Dec.  621;  Barkalow  v.  Joluwon,  IS 
K.  J.  L.  397. 

ffew  rort.— Meyer  r.  Hibaher,  47  N.  Y. 
205;  Kobbe  v.  Clark,  Seld.  Notes  (N.  T.) 
JM;  O'Rourke  v.  Hanchett,  88  Hun  (N.  Y.) 
611,  35  N.  Y.  Suppl.  328,  60  N.  Y.  St.  717; 
8eott  0.  Meeker,  20  Hun  (N.  Y.)  161;  Baer 
V.  Leppert.  5  Hun  [N.  Y.)  453;  Hunter  tf. 
Hook,  64  Barb.  (N.  Y.)  468;  Gawtiy  V. 
Doane,  42  Barb.  (N.  Y.)  148;  Bttckle; 
V.  Bentley,  42  Barb.  (N.  Y.)  648;  Bruce  v. 
lAtle,  13  Barb.  (N.  Y.)  163;  Groton  First 
}<at.  Bank  t?.  Crittenden,  2  Thomps.  ft  C. 
(N.  Y.)  118;  Pattereon  c.  Stettauer.  40  N.  Y. 
Super.  Ct  54;  Hazelton  v.  Colbum,  1  Rob. 
(N.  y.)  345,  2  Abb.  Fr.  N.  S.  (N.  Y.)  IflO^ 
De  Wolf  p.  Murray,  2  Sandf.  (N.  Y.)  188; 
Richard  v.  Boiler,  6  Daly  (N.  Y.)  460,  61 
How.  Pr.  (N.  Y.)  371;  Murphy  v.  Lery,  23 
Mlac.  (N.  Y.)  147,  60  N.  Y.  Suppl.  682; 
Tehbetta  v.  Dowd,  23  Wend.  (N.  Y.)  370; 
K«eler  e.  Bartine,  12  Wend.  (N.  Y.)  110; 
Leonard  ».  Gary,  10  Wend.  (N.  Y.)  504; 
Jones  e.  Savage,  8  Wend.  (N.  Y.)  858;  Trim- 
ble V.  Thome,  16  Johns.  (N.  Y.j  162,  8  Am. 
Dec  302;  Crain  c.  Colwell,  8  John*.  (N.Y.) 
384;  Miller  v.  Hackley,  5  Johns.  (N.  Y.)  376, 
4  Am.  Dec.  372;  Duryee  V.  Denniaon,  5 
Johns.  (N.  ¥.)  248;  Pierson  v.  Hooker,  3 
Johns.  (N.  Y.)  88,  3  Am.  Dec.  467;  Brook- 
lyn Bank  V.  Waring,  E  Sandf.  Cb.  (N.  Y.)  1; 
Whiting  V.  Burt,  3  N.  Y.  Leg.  Oba.  33;  l^ers 
C.  Coleman,  Anth.  N.  P.  (N.  Y.)  203;  Ar- 
nold V.  Kinlock,  2  Alb.  L.  J.  358. 

Horth  Carolina. —  Lilly  ti,  Petteway,  73 
N.  C.  358;  Moore  v.  Tucker,  25  N.  C.  347; 
Moore  t>.  Coffield,  12  N.  C.  247;  Qardiner  v. 
Jones,  6  N.  C.  429. 

OMo.—  Dayton  City  Nat.  Bank  t.  Clinton 
Coun^  Nat.  Bank,  40  Ohio  St.  351,  30  N.  E. 
958;  Gr^flin  t'.  Gibson,  3  Ohio  Dec.  (Reprint) 
236,  6  Wkly.  L.  Gaz.  41. 

Oregon. —  Smith  v,  Lownsdale,  6  Greg.  78; 
Johnson  v.  Arrigoni,  !i  Greg.  486. 

Pennsylvania, —  Wngner  u.  Crook,  167  Pa, 
St.  259,.  31  Atl.  676,  46  Am.  St  Rep.  872; 
Oxnard  v.  Vamum,  111  Pa.  St.  1B3,  2  Atl. 
224,  58  Am,  Rep.  255;  Loose  «,  Loose,  38  Pa, 
St.  638;  Riehter  t>.  Selin,  8  Serg.  &  R.  (Pa.) 
426;  Donaldson  i;.  Means,  4  Dull.  (Pa.|  109, 
1  L.  ed.  762 ;  Jamison  V.  WolTerton,  22  Leg. 
Int.  (Pa.)  293. 

ijhode  Island. —  Glaaer  V.  Rounds,  16  R.  L 
235,  14  Atl.  863. 
[XIII,  I,  6,  1] 


8<ml\  CffTOKiio.— Fell  e.  Dial,  14  8.  C. 
247;  Schmidt  f>.  Raddiffe,  4  Strobh.  (S.  C,| 
S96,  63  Am.  Dec  678;  Allwood  v.  HaKldon. 

2  Bailey  (8.  C.)  467;  Fotheringham  p.  Price, 

1  Bay  {8.  C.)  291,  1  Am.  Dec.  818;  Fleming 
«.  MoClure,  1  Brev.  (8.  C.)  428,  2  Am,  Dec. 
671;  Oliver  v.  Brown,  Rich.  %  Caa,  (S.  C,) 
02. 

TennMsee. — ^  People's  Nat.  Bank  v.  Dibrell, 
91  Tenn.  301,  18  S.  W.  626;  Roawm  v.  Car- 
rol], 90  Tenn.  H),  16  S.  W.  66;  Williams  p. 
Union  Bank,  0  Heisk.  (Tenn.)  441;  Ford  p. 
Dallam,  3  Goldw.  iTenn.)  67 ;  Swan  c.  Hodgae, 

3  Head  (Tenn.)  251 ;  Golladay  c.  Union  Bank, 

2  Head  (Tenn.)  67,  12  L.  R.  A.  727;  Spur- 
lock  p.  Union  Bank,  4  Humphr.  (Tenn.)  330; 
Durham  P.  Price,  6  Yerg.  (Tenn.)  300,  26 
Am.  Dec.  267 ;  Brown  v.  Lusk,  4  Yerg.  (Tenn.) 
210. 

Teaa».~BUmA  V.  Smith,  30  Tex.  138,  94 
Am.  Dee.  299;  Hastings  First  Nat.  Bank  r. 
Bonner,  (Tex.  Civ.  App.  1894)  27  S.  W.  698. 

Vermont.—  Blodgett  v.  Durgin,  32  Vt  301, 

yirffinio.— Tardy  v.  Boyd,  26  Gratt  (Va.) 
631;  Pate  p.  McClure,  4  Rand.   (Va.)    184. 

knifed  Btates. —  Yeager  v.  Farwell,  13 
Wall.  (U.  8.)  6,  20  L.  ed.  476:  Sigerson  c. 
Mathews.  20  How.  (U.  8.)  496,  16  L.  ed.  989; 
Thornton  c.  Wynn,   12  Wheat.    (U,  S,)    183, 

0  L.  ed.  595-;  Good  V.  Sprigg,  2  Cranch  C.  C. 

(U.  S.)  172.  10  Fed.  Caa.  No.  6,532;  Thorn- 
ton p.  Stoddert,  1  Cranch  C.  C.  (U.  S.) 
634.  23  Fed.  Cas.  No.  14.000;  Morns  r.  Gard- 
ner, 1  Cranch  C.  C.  (U.  S.)  213.  17  Fed.  Cas. 
No.    S.830;    Martin    p.    Winslow.    2    MasoB 

(U.  S.)  241.  10  Fed.  Cas.  No.  9,172. 

Sn^Iand.— Gunson  e.  Metz,  1  B.  ft  C.  193, 
2  D.  *  R  334,  1  L.  J.  K.  B.  0.  a  75,  8  E.  C.  L. 
83;  Williama  P.  Bartholomew,  1  B.  ft  P.  328. 

4  Rev.  Rep.  81;  Blesard  p.  Hirst,  6  Burr. 
2070;  Stevens  P.  Lynch,  2  Campb.  332,  12 
East  38;  Giiodall  p.  Dolley,  1  T.  R.  712,  1 
Rev.  R«p.  372. 

See  7   Cent.  Dig.   Ut.   "Bilta  and  Notc^'' 

1  1213. 

If  the  promise  U  made  with  ut  «ii  of  in- 
difference on  the  subject  a  year  after  the 
giving  of  t^e  note,  with  no  reason  to  snpposa 
that  demand  had  been  made  upon  the  maktf, 
such  promise  if  not  in  itself  a  waiver  is  atn^ig 
evidence  of  an  intention  at  the  time  of  in- 
dorsement to  waive  demand.  Hayea  r, 
Wemer,  45  Conn.  248. 

22.  Arnold  v.  Dresser,  8  Allen  (Maaa.) 
436;  Low  v.  Howard,  10  Gush.  (Maas.)  159; 
Eamiltmi  p.  Winona  Salt,  etc,  Co.,  95  Mich. 
436.  64  N.  W,  903. 

83,  Alabama. —  Eennon  P.  McRea,  7  Port 
(Ala.)   175. 

/otoo.— Creshire  p.  Taylor,  29  Iowa  402; 
Hughes  p.  Bowen,  15  Iowa  446. 

ilaasachusetU. —  Glidden  P.  Chamberlin, 
167  Mass.  480,  46  N.  E.  103,  67  Am.  St.  Rep. 
479;  Boston  Third  Nat  Bank  P.  Ashwortfa. 
106  Mass.  503;  Matthews  p.  Allen,  10  Gray 
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].  Banviral  of  Inatramant.  The  renewal  of  a  bill  or  DOte,  or  the  makiDK  of  a 
clear  and  valid  agreement  for  each  renewal,  is  a  waiver  of  demand  and  notice  or 
of  any  irr^nlarity  in  the  giving  of  the  Bame  ;**  but  it  has  been  held  that  merely 
calling  at  the  pla(»  of  payment  on  the  day  of  matnrity  and  making  inqniry  if  the 
note  could  not  be  renewed,  upon  the  retnm  of  the  maker,  would  not  be  a  waiver, 
althongh  the  holder  aaaeotod  to  the  engge&ted  renewal.* 

7.  Bppbct  op  Waiver  —  a.  In  OeneraL  While  the  effect  of  a  waiver  of  demand 
and  notice  by  an  indoreer  is  to  render  bim  immediately  liable  to  an  action  upon 
the  maturity  of  the  note**  and  abeolntely  liable  for  its  payment,"  it  does  not 
aSect  Ilia  riebt  of  recovery  against  the  maker  if  he  is  forced  to  pay  the  note ; " 
but  as  the  law  of  notice  applies  to  negotiable  instruments  only,  an  intended 
wuver  by  a  party  to  a  non-negotiable  instrument  is  nngatory  and  of  no  effect 
whatever.* 

b.  Construetlon  of  Words  Employed.  As  the  term  "  protest"  when  applied 
to  promiEsory  notee  and  inland  bills  has  in  its  commercial  sense  come  to  mean 
those  steps  necessary  to  charge  an  indorBcr,*^  a  waiver  of  protest  by  an  indorser 
is  uBually  held  to  dispense  with  both  demand  and  notice,"  and  a  fortiori  waiver 


(Maas.)  604,  77  Am.  Dec.  *30  (which  Oiei- 
niled  the  earlier  deciaioiu  so  far  as  they 
stated  the  contraiy  doctrine}  ;  Hopkins  v. 
Liswell,  12  Uaas.  S2.  Compare  Warder  t). 
Tucker,  7  Mass.  440,  5  Am.  Dec.  62. 

Veie  York. —  Tebbetts  v.  Dowd,  23  Wend. 
(N.  Y.)   37B. 

England. —  Stevaiu  v.  Lynch,  2  Campb,  332, 
12  East  38.  Bee  also  Croxen  v.  Worthen,  2 
H.  &  H.  12,  3  Jut.  200,  S  K  J.  Exch.  16S,  5 
IS.  i.  W.  6. 

Contra,  Flemiiig  e.  MeClure,  1  Brev.  (S.  C.) 
428,  2  Am.  Dec  671 ;  Spurlock  t.  Union  Bank, 
4  HuinphT.  (Tenn.)  330  [approved  in  Car- 
negie Steel  Co.  p.  Chattanooga  Conit.  Co., 
(Tenn.  Ch.  1890}  38  5.  W.  102];  Brien  i;. 
Buttoiff,  3  Tenn.  Ch.  28S. 

24.  Iowa. —  Iowa  City  First  Nat.  Bank  v. 
Ryerson,  23  Iowa  508. 

Sentucky. — Murphy  v.  Citisens'  SaT.  Bank, 
22  Ky.  L.  Eep.  1672,  01  8.  W.  25. 

A'eic  York. —  Friendship  First  Nat.  Bank  c. 
Weston,  2E  N.  Y.  App^  Div.  414,  4fl  N.  T. 
Suppl.  642;  National  Hudson  Hiver  Bank  t>. 
Reynolds,  67  Hun  (N.  Y.)  307,  10  N.  Y. 
Suppl.  009,  32  N.  Y.  St.  124;  Osw^o  Bank 
t>.  Knower,  Lalor  (N.  Y.)  122;  Brooklyn 
Bank  P.  Waring,  2  Sandf.  Ch.  (N.  Y.)  I.  See 
also  Sthridge  c.  Bond,  3  Thoropa.  k  C.  <N.  Y.) 
202. 

Oftio. —  Boyd  r.  Toledo  Bank,  32  Ohio  St, 
520,  30  Am.  Rep.  624. 

Pennaglvania. —  Jenkins  f .  White,  147  Pa. 
St.  303,  23  Atl.  GSB. 

The  invalidity  of  the  renewal  on  account 
of  oaury  does  not  affect  its  efficiency  as  a 
waiver,  although  the  indorser  is  cognizant  of 
iti  unlawfulness.  Leary  v.  Uiller,  61  N.  Y. 
488. 

2B.  Cayuga  County  Bank  v.  Dill,  G  Hill 
(N.  Y.)  403. 

Se.  Gibson  v.  Parlin,  13  Nebr.  292,  13 
N.  W.  405. 

27.  Union  Nat.  Bank  d.  Lse,  33  La.  Ann. 
301. 

28.  SUnley  v.  UcElrath,  86  Cal.  440,  2S 
Pac.  10,  10  L.  R.  A.  645. 
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2B.  Stii  V.  Matthews,  76  Mo.  06;  Burke  t>. 
Ward,   (Tex.  Civ.  App.  1895)  32  8.  W.  1047. 

30.  See  supra,  XII,  B,  1. 

81.  Ataftama.— Fisher  v.  Price,  37  Ala.  407. 

Oalifomia. —  San  Diego  First  Nat.  BaiJc 
V.  Falkenhan,  Q4  Cal.  141,  29  Pac.  300. 

Conneatiout. —  Cooke  v.  Pomeroy,  06  Conn. 
466,  32  Atl.  936;  City  Sav.  Bank  t>.  Hopeon, 
63  Conn.  463,  6  Atl.  601 ;  ContinenUl  L.  Ins. 
Co.  p.  Barber,  60  Conn.  607. 

Oeorgia. —  Williams  v.  Lewis,  00  Qa.  826. 

Indiana. —  Fitch  V.  Citiiena'  Nat  Bank,  07 
Ind.  211. 

Louisiana. —  Harvey  c.  Nelson,  31  La.  Ann. 
434,  33  Am.  Rep.  222.  Under  the  earlier 
decisions  of  the  Louisiana  court  the  rule  was 
the  opposite  (Wilkins  v.  Gillis,  20  La.  Ann. 
638,  00  Am.  Dec.  425;  Ball  v.  Greaud,  14  La. 
Ann.  305,  74  Am.  Dec.  431;  Cox  o.  Mclntyre, 
6  La.  Ann.  470;  Wall  p.  Bry,  1  La.  Ann.  3121; 
but  even  under  these  decisions,  if  such  an 
indorsement  was  made  upon  the  very  day  of 
maturity  and  the  circumstances  attending  the 
acts  were  sudi  that  one  might  naturally  and 
fairly  infer  that  the  waiver  was  made  upon 
a  personal  agreement  with  the  holder  of  the 
bill  and  that  the  indorser  had  knowledge  that 
the  drawee  had  failed  U)  meet  the  same  such 
an  indorsement  would  constitute  waiver  of 
notice  (Marsh  t>.  Waterman,  21  La.  Ann. 
377;  Carmena  v.  Mii,  16  La.  185). 

ifarylarul. —  Parr  v.  City  Trust,  etc.,  Co., 
95  Md.  291,  52  At].  612. 

MatfocKusetU. —  Johnson  v.  Parsons,  140 
Mass.  173.  4  N.  E.  106. 

Miaaiaaippi. —  Carpenter  c.  Reynolds,  42 
Miss.  807. 

IfiMour*. — Jaccard  r.  Anderson,  37  Mo 
01. 

Veto  Fori:.— Coddington  p.  Davis,  I  N.  Y. 
IB6  ia/PmUng  3  Den.  (N.  T.)  10]. 

Korth  Carolina. —  Shaw  e.  McNeill,  96 
N.  C.  535. 

Ohio. —  McDvains  v.  Bradley,  I  Disn. 
(Ohio)  194.  12  Ohio  Dec.  (Reprint)  STO.  Bee 
also  Seymour  v.  Francisco,  4  Ohio  Dec  (Re- 
print)  12,  1  Qev.  L.  See.  0. 

[XIIL  I.  7.  b] 
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of  protest  snd  notice  inclndes  waiver  of  demand."  On  the  other  hand  it  is  held 
by  the  weight  of  aathority  that  a  mere  waiver  of  notice  of  demand  does  not  dis- 
pense with  the  demand  itself,"  bat  a  waiver  of  demand  of  payment  constitutes  a 
waiver  of  notice  of  non-payment.**    So  too  a  general  agreement  of  waiver  by 


Penntjflvania. —  Lancaster  First  Nat.  Bank 
V.  Eartman,  110  Pa.  St.  196,  1  Atl.  2TI; 
Annville  Nat.  Bank  c.  Kettering,  106  Pa.  St. 
S31,  634,  51  Am.  Dec.  G36  {whera  the  court 
SAJd:  "The  very  purpose  of  a  waiver  iB 
to  supersede  the  onlinary  etepe  and  avoid 
trouble  and  expense.  To  waive  the  mere  act 
of  the  notary,  and  jet  suffer  tlie  dutj  of 
making  demand  and  giving  notice  of  its  re- 
cruit to  remain,  would  scarcely  be  thought  of 
by  business  men") ;  Day  tt.  Ridgway,  17  Pa. 
St.  303;  Huckenstein  v.  Hermann,  34  Leg. 
Int.  (Pa.)  232.  Compare  Savage  c.  Bell,  1 
Woodw.   (Pa.)   62. 

Virginia.— Broym.  v.  Hull,  33  Oratt.  (Va~) 
23. 

Watkington.—  Wilkie  v.  Cbandon,  1  Wash. 
365,  26  Pac.  464,  which  case  was  governed 
by  the  express  provisions  of  the  Col.  Civ. 
Code,  I  3160. 

Compare  MoSat  o.  Griswold,  1  Nebr. 
415. 

See  7  Cent.  Dig.  tit.  "Bills  and  Notea," 
i  1207. 

32.  Indiana. —  Qordon  c.  Montgonwrr,  19 
Ind.  110. 

£an*a«.— Baker  v.  Scott,  20  Kan.  139,  44 
Am.  Bep.  S88. 

Louittatui. —  OXeaiy  v.  Martin,  21  Ia.  Ann. 
389:  Guyther  c.  Bonrg,  20  La.  Ann.  167. 

Minnesota. —  Wolfoni  v.  Andrews,  2S  Minn. 
2S0.  13  N.  W.  167,  43  Am.  Rep.  201. 

TeaKM. —  SydnoT  V.  GMOOigne,  1 1  T«x. 
44». 

Utah.—  Walker  B.  Popper,  2  Utah  06. 

See  7  Cent.  Dig.  tit  "BiUa  and  Notes," 
I  1207. 

33.  Iowa.—  Whitely  v.  Allen,  60  Iowa  224, 

0  N.  W.  190,  41  Am.  Rep.  90;   Voorhies  P. 
Atlee,  29  Iowa  49. 

Maim. —  Lane  e.  Stewart,  20  Me.  98;  Bum. 
hain  V.  Webster,  17  Me.  fiOj  Drinkwater  C. 
Tebbetts,  17  He.  Ifl. 

Maryland. —  Bee  Halley  v.  Jackson,  48  Md. 
294, 

Uaatae\u»eUa. —  Berkshire  Bonk  v.  Jones, 
6  Moss.  524,  4  Am.  Dec.  ITS. 

Mitaovri. —  Jaccard  v,  Anderson,  37  Mo. 
01. 

S^MC  York. —  Backus  p.  Shipherd,  11  Wend. 
[N.  Y.)   629. 

Oregon. —  Sprague  v.  Fleteher,  S  Oreg.  867, 
34  Am.  Rep.  GST. 

Vermont. —  Buchanan  c.  Marshall,  22  Vt. 
661. 

Contra,  Matthey  t>.  Gaily,  4  Cal.  62,  60  Am. 
Dec  605. 

See  7  Cent.  Dig.  tit.  "BSIb  and  Notes," 

1  1207. 

Waiver  of  notice  and  protest  for  like  rea- 
sons doet  not  dispense  with  demand.  Budc- 
ley  V.  Bentley,  42  Barb.   (N.  Y.)  646. 

AmbiKuona  or  uncertain  indoriement. — 
Where  the  indorsement  is  bo  ambiguous  tlkat 
[XIII,  I,  7.  b] 


the  meaning  thereof  U  uncertain,  or  where 
the  language  used  is  such  that  its  literal  in- 
terpretation would  render  the  indorsement 
meaningless  and  nugatory,  the  courts  will 
construe  it,  if  possible,  so  as  to  carry  into 
effect  the  intention  of  the  parties,  at  the  eatne 
time  keeping  in  mind  the  well-known  prin- 
ciple of  construction  that  ambiguous  words 
should  be  construed  unfavorably  against  their 
user.  Thus  it  is  held  that  an  indorsement  in 
the  words,  "  I  waive  demand  of  protest," 
should  be  eonstmed  to  mean  a  waiver  of  de- 
mand and  notice  (Porter  C.  Kembalt,  S3  Barb. 
(N.  Y.)  467),  or  that  an  indorsement  that 
"  notice  of  demand  and  protest  is  waJTed," 
constitutes  a  waiver  of  all  the  steps  neces- 
sary to  fix  the  indoiser's  liability  (Johnson 
County  Sav.  Bank  e.  Lowe,  4T  Mo.  App.  151). 
So  the  words  **  accountable  "  (Furber  tr.  Cav- 
erly,  42  N.  H.  74),  "  eventuaUy  acoounUble  " 
(McDonald  v.  BaUey,  14  Me.  lOl),  "  account- 
able in  eight  months  from  the  above  d>te  " 
(Bagley  t.  Buxxell,  10  Me.  68],  "  no  protest" 
written  across  the  end  of  a  draft  (Sfaaw  r. 
McNeill,  05  N.  C.  536) ,  or  the  word  "  holden  " 
(Blanchard  v.  Wood,  26  Me.  368;  Beau  r. 
Arnold,  16  Me.  251),  uied  in  connection  with 
the  indorsed  signature  will  constitute  * 
waiver.  See  also  Airey  v.  Pearaon,  37  Mo. 
424;  Backus  e.  Shipherd,  11  Wend.  (N.  Y.) 
629;  Scull  V.  Mason,  43  Fa.  St.  99.  On  the 
other  hand  an  indoreement  by  a  married 
woman  that  "  I  hereby  charge  my  separata 
estate  with  the  payment  of  tMs  note  "  is  not 
auffident  to  show  on  intent  to  waive  notice. 
Jaffiay  ii.  Krauss,  TO  Hun  (N.  Y.)  440,  20 
N.  Y.  Suppl.  98T,  61  N.  Y.  St.  Z54.  Noi 
will  an  indorsement  in  the  words :  "  For 
value  reoeived,  I  assign  the  within  note  .  .  .  , 
on  condition  that  the  property  of  the  maker 
and  endorsers  be  exhausted  before  recourse  oa 
me "  dispense  with  demand  and  notice,  aa 
such  stipulation  would  have  the  effect,  and 
coutd  only  be  intended  to  have  the  effect,  of 
compelling  the  holder  to  exhaust  his  remedies 
against  the  maker  and  indorsers  in  the  first 
instance  (Duffy  v.  O'Couner,  7  Bazt.  (Tenn.) 
498);  an  indorsement  in  the  words,  "I  in- 
dorse the  within  note  to  J.  R.  uncondi- 
tionally," as  such  indorsement  only  mean* 
that  there  should  be  no  restriction,  ealar^ 
ment,  or  qualification  of  the  indorser's  la- 
bility beyond  what  was  to  be  inferred  from 
the  mere  fact  of  indorsement  (Dowd  P-  Aaron, 
2  HiU  (S.  C.)  531),  the  addition  to  the  in- 
dorser's  signature  of  the  word  "  surety " 
(Bradford  tj.  Cony,  6  Barb.  (N.  Y.)  461),  or 
the  addition  of  the  word  "  backer  "  (Seabury 
V.  Hungerford,  2  HiU  (N.  Y.)  80)  are  not 
sufficient  to  constitute  a  waiver. 

34.  P;e  V.  Scott,  36  Ohio  St  104,  3B  AaL 
Rep.  604.  See  also  National  Exch.  Bonk  v. 
Kimball,  66  G*.  753. 
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one  on  all  iostrnmente  indorsed  by  bim  will  be  considered  in  force  antil  sbown  to 
liare  been  revoked." 

e.  To  Whom  Waiver  Inures.  A  wairer  inaree  to  the  benefit  of  snbeeqiient 
parties  to  tlie  note  as  well  ae  those  who  were  parties  to  the  instrnment  when  the 
uaiver  was  made  or  who  were  interested  parties  to  the  concession,^  but  it  has  of 
coarse  no  binding  effect  npon  the  prior  parties." 

35.  Knight  r.  Pox.  Jlorr.    (Iowa)   305.  Compare    Coghlui     r.     DinsmoK,     9     Bo«ir. 

3a.  Alabama.—  See  also  KenDon  c.  McRea,       (N.  Y.)   493. 
7  Port   (Ala.)   175.  England.— Gwa/oa  t.  M«tz.  1  B.  *  C.  193, 

Maine.—  ^larahall  B.  Mitchell,  35  Me.  221,       2   D.  &  R.   334.   1   L.   J.  K.   B.  O.  S.   75,  S 
5S  Am.  Dec.  697.  £.  C.  L.  83;  Potter  r.  Rayworth.  13  Eaat  417. 

MatMic>iu»elta.~-  Little    c.    Blunt,    0   Pick.  See   7   Cent.   Dig.  Ut   "  Billa   and   Notn," 

(Maas.)   48S.  I  1222. 

Aeio  flamp«hire.— Caldwell   r.   Porter,    17  37.  Turner  v.  Leech,  4  B.  ft  Aid.  451,  23 

N.    E.    27;    Johnson    v.    Crane,    IS    N.    H,       Bev.   Rep.   344,  6  E.  C.   L.   556;   Roscow  e. 
~  Hardy,  2  Campb.  458,   12  East  434;   Marsh 

e.  .Maxwell,  2  Campb.  210  note,  II  Rct.  Rep. 
098  note. 

[xm,  1, 7,  fl] 
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